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C.A.
J. I. CASE THItESHINli Co. v. WHITNEY.

Saakatcheu'au Court of Ap/tcal, llaiiltaiu, C.J.S., and McKay aud 
Martin, JJ. A. October JJ, 1 WJ J.

Statutes («HD—125)—Faum Imtle.mknt Ait, Ii.S.S. 1:'20, ch.
128—Prospective ok retkostective (iteration. _

The nriivisions of tin Farm Implement Act. 11115 (Sack.) eh. 
28, see.' 17, and llllfi (Saak.), eh. 2d. see. 7, being amendments 
of 11115, eh. 28. respecting appraisement by arbitration after re
possession by the vendor are not retrospective, and do not apply 
to contracts for the sale of farm implements in existence at the 
time the Act was passed.

[ITest v. (licynnr, [ 1P11] 2 Ch. 1. distinguished; Rc -larryh 
Sache (Ç- Co. (1875), 1 Ch.lt. 18; U< Athhiwucy; lie /ante Wilma, 
[1KURJ 2 Q.P.. 547. applied.)

Appeal by the defendant from the trial judgment on a 
case stated as to the meaning and application of certain 
provisions of the Farm Implement Act. Affirmed.

The facts of the case are fully set out in the judgment 
following.

<7. JV. Broatch, for appellant.
F. L. Bastedn and Ht nru Ward, for respondent.
The judgment of the Court was delivered by
Martin, J.A. :—By an agreement in writing bearing date 

October 20, 1914, the plaintiff sold to the defendant and to 
A. A. Whitney and R. G. Whitney, jointly and severally, and 
the said parties agreed to purchase from the plaintiff, 
jointly and severally, certain second-hand machinery, in
cluding one 40 x 60 separator and one 75 h.p. simple traction 
engine, for the price of $3,280.95. In accordance with the 
terms of the written agreement, the purchasers gave to the 
plaintiff joint and several lien notes for the amount of 
$3,280.95, dated October 20, 1914. The machinery was 
duly delivered in accordance with the agreement, which con
tained the following provision :—

“The property in and the title to the said goods shall 
remain in the vendor and shall not pass to the purchaser 
until the vendor has received in cash the purchase price and 
interest. If the vendor should, at any time, consider that 
any part of the purchase money is insecure, it may take 
possession of the said goods, and if necessary repair the 
same and sell the same or any part thereof either by public 
or private sale without any notice at such time or times 
and upon such terms and for such price as the vendor may 
deem best and the net proceeds of such resale when actually
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Sask. received in cash (all costs, charges and expenses, including 
transportation, being charged against and deducted from 

-LI the purchase money) shall be credited upon the purchase 
J. I. Case price and the purchaser shall remain liable for the balance. 
”,NCUp°n the vendor taking possession as hereinbefore pro- 

v. vided for, or upon default being made in the payment of any 
Whitnev. instalment of the purchase price, the whole purchase price 

Htrtin. i A.and all securities given therefor shall (notwithstanding 
deferred times of payment) become due and payable."

The defendant made default in payment of the lien notes, 
and the plaintiff, considering the purchase price insecure, 
on August 1, 1917, repossessed the said machinery under 
the powers contained in the said agreement. On August 24, 
1917, the machinery was offered for sale by public auction 
after proper advertising, but no bid was made. Subse
quently, the plaintiff sold the machinery by private sale and 
realised the gross sum of $3/60.50. The plaintiff’s costs 
and charges in connection with the repossession sale and 
repairing of the said machinery, as set out in the plaintiff’s 
reply to the statement of defence, amounted to $1,995.15, 
and the net proceeds of sale, namely $1,655.35, was credited 
to the defendant, leaving a balance due the plaintiff of 
$1,372.60, together with interest at lO'/i on $1,259.66 from 
October 17, 1921.

The plaintiff sold the said machinery after repossession 
without the same having been appraised by arbitrators, 
pursuant to the provisions of the Farm Implement Act, 
1915 (Sask.), ch. 28, sec. 17, and 1916 (Sask.), ch. 26, 
sec. 7 (amendment), now R.S.S. 1920, ch. 128. A case was 
stated, and the Court was asked to decide the following 
questions :—

“1. The amount of the costs, charges and expenses paid 
or incurred by the plaintiff in repossessing, repairing and 
reselling the said machinery. 2. Do the provisions of the 
Farm Implement Act requiring appraisement by arbitra
tion after repossession of farm implements by the vendor 
apply to the repossession of the machinery in question 
herein. 3. If the answer to question 2 is in the affirmative, 
does the failure to have the said machinery appraised and 
the resale by the plaintiff operate as a rescission of the said 
agreement ?"

According to the terms of the reference, if question 2 is 
answered in the negative, there was to be judgment for the 
plaintiff for the amount of its claim, interest and costs, less 
any reduction made by the trial Judge in the amounts
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charged on repossession, repair and resale of the said Saat 
machinery. CJL

The trial Judge answered iiuestion No. 2 in the negative, ----
and it appears that an order has been made for a reference J- * l ASIC 
to ascertain the costs, charges and expenses paid or in- llR“HINa 
curred by the plaintiff in repossessing, repairing and re- v 
selling the said machinery. From the judgment of the Whitney. 
trial Judge the defendant has appealed. Martin. j. a.

The main question to be determined is, whether the pro
visions of the Farm Implement Act respecting appraisement 
by arbitration after repossession by the vendor apply to 
repossession of the machinery in question in this action.
In other words, are the provisions of the Farm Implement 
Act with respect to arbitration retrospective.

The right to repossess in this case was exercised under 
powers contained in the agreement in writing, and not under 
the lien notes. The right was exercised on grounds which 
do not exist under sec. 17 of the Farm Implement Act.
The right to repossess, under see. 17, is limited to cases 
where the vendor has taken lien notes, and the vendor may 
only repossess where there has been default in payment of 
any instalment of the purchase price, or in the event of the 
purchaser absconding. When the agreement in writing in 
question was entered into on October 20, 1914, certain con
tractual rights were created between the parties with 
respect to the right to repossess, which rights, if sec. 17 is 
retrospective in effect, would be very seriously curtailed.

Counsel for the defendant relied on the case of West V.
GWynne, [1911] 2 Ch. 1, 80 L.J. (Ch.) 578, 27 Times L.R.
444. In this case the effect of the provisions of sec. 3 of 
the Conveyancing and Law of Property Act, 1892 (Imp.), 
ch. 13, came under review. The section in question was 
as follows:—

“In all leases containing a covenant, condition, or agree
ment against assigning, underletting, or parting with the 
possession, or disposing of the land or property leased with
out license or consent, such covenant, condition, or agree
ment shall, unless the lease contains an expressed provision 
to the contrary, be deemed to be subject to a proviso to the 
effect that no fine or sum of money in the nature of a fine 
shall be payable for or in respect of such license or consent ; 
but this proviso shall not preclude the right to require the 
payment of a reasonable sum in respect of any legal or 
other expense incurred in relation to such license or con
sent."
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Saak. Cozens-Hardy, M.R., in delivering judgment, [1911] 2 
Ch„ at p. 10, stated :—

1 “This appeal raises an important question whether sec. 
'J. I. Case 3 Gf the Conveyancing Act, 1892, is of general application, 
THK™HING°r whether its operation is confined to leases made after the 

r. commencement of the Act. . . . Mr. Justice Joyce has
Whitney.held that the section is of general application, and I agree 

Martin, t A.with his view. I arrive at this conclusion for several rea
sons. In the first place, the language of the section is per
fectly general, ‘in all leases,’ and there is nothing in the 
section itself to confine it to leases subsequent to the Act. 
In the second place, secs. 2, 4 and 5 of the Act arc plainly 
general, for they are amendments of sec. 14 of the Convey
ancing Act, 1881, which by sub-sec. 9 is expressly declared 
to be general; and it would be strange that the interposed 
sec. 3 should not also be general . . . In the third place,
the Legislature appears to have regarded the exaction of a 
fine as the price of consent to an assignment as so unreason
able that it ought not to be deemed to bave been part of the 
bargain unless expressly mentioned in the lease itself."

Buckley, L.J., at pp. 12-13, said :—
“As a matter of principle an Act of Parliament is not 

without sufficient reason taken to lie retrospective. There 
is, so to speak, a presumption that it speaks only as to the 
future. ... To construe this section I have simply to 
read it, and, looking at the Act in which it is contained, to 
say what is its fair meaning. I will first take the section 
without assistance from the surrounding sections amongst 
which it is found. It provides that in all leases containing 
a certain covenant the covenant shall, unless the lease ex
pressly provides to the contrary, be deemed to be subject 
to a certain proviso. I am asked to read this as if it were 
not ‘in all leases,’ but ‘in such leases as shall be executed 
after the commencement of this Act.' I see no reason for so 
doing.”

Kennedy, L.J., at p. 15, said :—
“I recognise the existence and the justice of the general 

rule of English law which is summarised by Sir Peter Max
well in his work on the Interpretation of Statutes. . . .
‘that no statute shall be construed so as to have a retrospec
tive operation, unless such a construction appears very 
clearly in the terms of the Act, or arises by necessary and 
distinct implication.’ I do not think this is a very clear 
case ; but, after giving, as I hope, due weight to all the fore
going considerations, I have come to the conclusion that the
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decision in the Court below ought to be upheld. Sask.
In the first place, it appears to me that the language of c A_ 

the section, although it does not exclude the contention of -U 
the appellant, favours the wider interpretation. The open- J- *• Case 
ing words, ‘In all leases,’ prima facie negative a distinction mujsHim, 
between leases made before and leases made after the pass- v. 
ing of the Act. Nor is there anything in the context to Whitney. 
prevent or modify this inference.” Martin j. a.

In the section of the Conveyancing Act under consider
ation in the above case, the words “In all leases” prima facie 
appear to refer to every lease, both those in existence at the 
time the Act was passed and those that were executed sub
sequently. It must also be observed that other sections of 
the said Act, as set out in the judgment of Cozens-Hardy,
M.R. supra, namely, secs. 2, 4, and 5, were general in appli
cation, and, as he pointed out, it would be strange if sec. 3 
were not also general in application.

There are no words used in the Farm Implement Act 
1915 (Sask.), eh. 28, which would justify its being con
strued as of general application, or as having a retrospective 
operation. The whole application of the Act is to the 
future. Its main object is to provide a form of contract 
for the sale of farm implements. It declares that the sale 
of large implements shall be invalid unless in the form pre
scribed by the Act. In its general provisions, therefore, 
it, obviously, cannot apply to past transactions. All its 
provisions seem to me to centralise around this main pur
pose, and are directed to a definition of the rights and 
obligations which shall attach to parties who have entered 
into some form of contract provided for by the Act. The 
words “vendor” and “implement,” where they occur in secs.
16 and 17, must refer to vendors and implements in con
tracts made under the Act.

Counsel for the defendant contended that sec. 17 (2) is 
so worded that it must be construed as retrospective, and 
he made special reference to the use of the words “in every 
case” in the second line of sub-sec. (2). It appears to me, 
however, that these words are used in connection with the 
words “where the implement is a large implement” only for 
the purpose of pointing out that arbitration must take place 
“in every case” of the sale of a,large implement, whereas in 
the case of small implements it is only compulsory where the 
vendor and purchaser are unable to agree as to the value of 
the same.

If it was the intention of the Legislature in enacting sec.
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Sisk. 17 of the Farm Implement Act to make it apply to all 
contracts for the sale of farm implements then in existence 

' and thus interfere with and prejudice contractual rights, 
J. 1. Cask this intention should be set forth in express words, or, at 
TBK^HISI3least, in words that would leave no reasonable doubt as to 

what was meant. I can find no such intention, either by 
Whitney.express words or by implication.

Marti», j. a. Maxwell on Interpretation of Statutes, 6th ed., p. 501, 
says :—

“Statutes which encroach on the rights of the subject, 
whether as regards person or property, are similarly sub
ject to a strict construction in the sense before explained. 
It is a recognised rule that they should be interpreted, if 
possible, so as to respect such rights. It is presumed, where 
the objects of the Act do not obviously imply such an inten
tion, that the Legislature does not desire to confiscate the 
property, or to encroach upon the right of persons; and it 
is therefore expected that if such be its intention, it will 
manifest it plainly, if not in express words, at least by clear 
implication, and beyond reasonable doubt. It is a proper 
rule of construction not to construe an Act of Parliament 
as interfering with or injuring persons’ rights, without com
pensation, unless one is obliged so to construe it.”

It was also contended on behalf of the defendant that sec. 
17 of the Act relates to procedure only, and that the law and 
leading case* support the view that where a statute merely 
alters the procedure whereby a certain remedy is to be exer
cised by a party to a contract, that statute may, with perfect 
propriety, be made applicable to past as well as future 
transactions. In support of this contention reference was 
made to the cases of Gardner v. Lucas (1878), 3 App. Cas. 
582, and to In re Joseph Sache & Co. (1875), 1 Ch.D. 48, 45 
L.J. (Ch.) 12, 24 W.R. 184.

In the first of these cases Lord Blackburn, 3 App. Cas., at 
p. 603, stated:—

“I think it is perfectly settled that if the Legislature in
tended to frame a new procedure, that instead of proceed
ing in this form or that, you should proceed in another and 
different way; clearly there bygone transactions are to be 
sued for and enforced according to the new form of proce
dure. Alterations in the form of procedure arc always 
retrospective unless there is some good reason or other why 
they should not be."

In the second case referred to, Jessel, M.R., 1 Ch.D. at 
p. 50, says :—
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It is a general rule that when the Legislature alters the 
rights of parties by taking away or conferring any right 
of action, its enactments, unless in express terms they apply 
to pending actions, do not affect them. It is said that there 
is one exception to that rule, namely, that where enact
ments merely affect procedure and do not extend to rights 
of action they have been held to apply to existing rights.”

I am of the opinion, however, that sec. 17 of the Farm 
Implement Act does not deal with matters of procedure ; 
it deals with the rights of parties who enter into certain 
forms of contract as provided far in the Act, and if the 
section were held to apply to transactions that took place 
before the Act came into force contractual obligations 
would be prejudiced, and, unless the language is of such 
a character as to make it necessary to so construe the sec
tion, it should not lie given a retrospective construction.

In Re Athlumney; Ex parte Wilson, [1898] 2 Q.B. 547, 
at pp. 551-552, 67 L.J. (Q.B.) 935, 47 W.R. 144, Wright, 
J., said :—

“Perhaps no rule of construction is more firmly estab
lished than this—that a retrospective operation is not to be 
given to a statute so as to impair an existing right or obliga
tion, otherwise than as regards matter of procedure, unless 
that effect cannot be avoided without doing violence to the 
language of the enactment. If the enactment is expressed 
in language which is fairly capable of either interpretation 
it ought to be construed as prospective only.”

I would answer question two (2) of the stated case in the 
negative, and dismiss the defendant’s appeal with costs.

• Appeal dismissed.

GRAY v. MURCHISON.
Alberta Supreme Court, Appellate Division, Stuart, Beck and 

Hyndman, JJ.A. October 28, 1922.
Brokers (i'IIB—10)—Real estate broker—Right to retain deposit

AS COMMISSION ON SALE.
Where a real estate agent procures a purchaser who. after 

agreeing to purchase certain property and paying a deposit 
thereon, subsequently refuses to complete his contract, so that, 
in fact, no real sale is brought about, the agent cannot he said 
to have obtained a purchaser ready and willing to complete the 
purchase, so as to entitle the agent to retain the money paid as a 
commission on the sale. While the deposit paid might, in the 
absence of agreement, belong to the vendor subject to any claim 
which the purchaser might have, where the agent has agreed to 
refund the money if the vendor fails to deliver, the agent is a 
trustee for the purchaser until an issue is tried between the vendor 
and purchaser as to who is entitled to such deposit.

[See Annotation, 4 D.L.R. 531.]
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Alta.

App. Div. 

Gray

McrVHISON 

Stuart, J. A.

Appeal by defendants from the trial judgment in an 
action to recover the amount of a deposit paid on a land pur
chase, which the purchaser subsequently refused to com
plete. Reversed.

J. S. Maror, K.C., for appellants.
C. A. Wright, for respondents.
The judgment of the Court was delivered by
Stuart, J.A.:—The plaintiff resides in the State of Maine 

but is the administratrix here of the estate of George C. 
Gray deceased. The various defendants are all partners in 
a firm of real estate ageuts which was afterwards changed 
into a limited company, and this company as well as the 
firm are also defendants.

One Ralph O. Brewster, an attorney of the State of 
Maine, was looking after the affairs of the plaintiff. On 
August 20, 1919, Brewster, under authority from the plain
tiff, listed certain property with the defendants for sale. 
The listing agreement is as follows :—

"Authority to sell.
Murchison Bros., Gaddes & Braden, Calgary, Alberta.
In consideration of your endeavoring to find a purchaser 

for the following lands situated in the Province of Alberta, 
and being: (here follows the description) . . . I here
by list the said lands for sale with you and authorize you to 
sell the same for me at the price of fifty no/100 dollars 
($50) per acre, payable as follows :—Ten no/100 dollars per 
acre cash, balance C.P.R. terms.

In consideration of the above, I agree to pay a commission 
of 5',, with a minimum commission of $1 per acre, and 
in case I sell or otherwise dispose of the aforementioned 
lands, or any portion thereof, to any purchaser whom you 
have interested regarding the purchase of same or in case 
the terms of sale vary in any way whatsoever, I still agree 
to pay you the commission as aforesaid.

I further agree that this is not an exclusive listing to you 
covering the aforesaid lands, but in case that I desire to 
withdraw I will give 10 days’ notice in writing by registered 
mail, otherwise, this listing shall remain in full force and 
effect.

Dated this 20th day of August, 1919, Ralph O. Brewster.”
On September 14, 1920, the defendants had secured a 

prospective purchaser in the person of one Fred Leiser, and 
on that date received from him the sum of $1,000 and gave 
him the following receipt.
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“Calgary, Alta., Sept. 14th, 1920.
Received of Fred Leiser, of Grafton, California, one 

thousand dollars, ($1,000) as part payment on section (28) 
township (25) twenty-five range (27) twenty-seven west 
of the 14th) fourth Meridian Alberta, Canada, agreement of 
Canadian Pacific Railway to be made direct to the said F red 
Leiser, purchase price to be $50 per acre balance of first 
payment being equity due Gray estate, approximately 
$6,000 to be paid on or before December 1, 1920, providing 
said estate is ready to deliver contract, subject to clear 
abstract of title and subject to approval of administrator. 
Money to be refunded if Gray estate fail to deliver, us per 
agreement.

Murchison Bros. Ltd., by T. F. Hook."
On September 16, the defendants sent a telegram to 

Brewster, which so far as it related to this matter, said :—
“Have sold and accepted deposit on all of section at fifty 

dollars per acre."
On September 28, defendants sent a telegram to Brewster 

which, so far as material, reads as follows:—
“Kindly confirm sale section twenty-eight ten dollars per 

acre cash within sixty days balance C.P.R. terms one thous
and dollars deposit..................... must have confirmation at
once to hold deposits."

To this Brewster replied :—
"Confirm sale on section twenty-eight..................... sub

ject to approval of Court and terms as stated in your re
ceipt."

The portions of these telegrams omitted above referred to 
a separate sale to other parties of one of the other parcels 
mentioned in the listing agreement.

On October 29, and afterwards, correspondence ensued 
between the defendants and Brewster about the method of 
completing the sale. It seems that Leiser had requested the 
documents to be sent to a bank in California. Owing to 
some delay, the responsibility for which became a matter of 
dispute between Leiser and Brewster, the matter was not 
completed by December 1, as specified in the receipt of 
September 14, and ultimately Leiser refused to complete 
the sale.

The plaintiff brought this action on April 15, 1921, to 
recover from the defendants the sum of $1,000 deposited 
with them by Leiser.

The trial Judge gave judgment for the plaintiff for $1,100 
and costs. The additional $100 arose from the premium or

Alta. 
App. Div.

Gray
v.

Ml Rl'HI- 
SON.

Stuart. J. A.
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Alta.
App. Div.

Gray
v.

Murchi
son.

Stuart. J. A

American currency in which Leiser had paid.
There was no oral testimony given at the trial. The 

parties agreed upon certain admissions of fact and all the 
correspondence considered relevant was put in evidence by 
consent.

In giving his reasons for judgment, the trial Judge said :
"Negotiations then proceeded for the completion of the 

transaction by way of having assignments made of certain 
Canadian Pacific Railway contracts covering the lands in 
question and after this had proceeded for some time, the 
purchaser decided to abandon the contract and forfeit the 
deposit made. In other words, while he did not specifically 
make a declaration of abandonment, he refused to complete 
and has not up to the present time made any claim for the 
return of the deposit. The vendor was reasonably diligent 
in completing the documents necessary to close up the trans
action and I find on the facts that the purchaser could 
advance no claim that the vendor was in default in any 
manner whatsoever.

The anomalous situation, however, arises that it is still 
open to the purchaser to make a claim for a return of the 
deposit money so that the real determination as to whether 
this deposit money belongs to the vendor or to the purchaser 
has not been arrived at. However, the vendor claims it in 
the meantime, and, while I am not able to make any adjudi
cation which would bind the purchaser, the facts are such 
that, in my opinion, the vendor would be successful in claim
ing this deposit since the purchaser has refused to complete 
and has no valid reason for such refusal.

The agents who procured the purchaser now claim this 
sum of money as their commission on the basis that a sale 
was brought about by them. I am not able to give effect to 
this contention. In the first place the money was received 
by the agent, for, and on behalf of the vendor, and it was 
the vendor's money which he was bound to pay over and 
which the vendor would be entitled to retain, subject to any 
claim which the purchaser might make for its return.

It is alleged on behalf of the defendant that the plaintiff 
is estopped from denying that a sale was brought about,since 
the plaintiff is claiming this sum of money as a deposit made 
upon such sale. I do not think the plaintiff can be forced to 
say at this present time that he is claiming this money as a 
deposit which has been forfeited. The determination of 
that question is entirely between the plaintiff and the pur
chaser. The purchaser is not a party to the action and his
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claim, whatever it may be upon this money, has not been Alt*, 
adjudicated upon, but it is quite within his, the purchaser's App Div 
right to, at least, assert a claim to this money. The agent ——
is not able to say at this present time that lie obtained a Gkay
purchaser who was ready and willing to purchase the pro- Mug,'.H,_ 
perty. While he did obtain a purchaser who was at one son. 
time, apparently ready and willing, this so-called purchaser ] jL 
has elected to abandon his contract and refuses to complete 
it, so that, in fact no real sale of the land has been brought 
about. I think the essence of the contract was that the agent 
should obtain a purchaser ready and willing to complete the 
purchase. He has not succeeded in doing so and, therefore, 
has not earned a commission."

Itwillbe observed from these passages that the trial Judge 
did not deal with one defence clearly raised in the statement 
of defence. The substance of this defence was that the 
defendants did not receive the money merely as agents of 
the plaintiff, but that they also held it subject to a certain 
trust in favor of Leiser, namely, that it was to be returned 
to him “if the plaintiff failed to deliver title to the land in 
question in this action on the terms set forth in the said 
agreement in writing,” i.e., the receipt of September 14, and 
that “they have never, at any time, been released by the 
said Fred Leiser from their said undertaking and agree
ment to refund to him the said money." This is set out in 
rara. 7 of the statement of defence.

The reasons for judgment, as above quoted, do indeed 
assume, if not directly assert, that the defendants were 
under no obligation to Leiser with respect to the disposi
tion of the money. There can, I think, be little doubt that 
the trial Judge was led to take this view by the rather unfor
tunate wording of the second clause of the admissions of 
fact, which read as follows :—

"That Murchison Brothers Ltd., as agents for the plain
tiff, received from Fred Leiser, the sum of $1,100 on the 
terms set forth in a certain document signed by it (the said 
Murchison Bros. Ltd.), on September 14, 1920, and deliv
ered on that date to Fred Leiser."

But, in my opinion, this cannot be taken as an admission 
that the money was received solely as agents for the plain
tiff. The admission is obviously true in the sense that the 
defendants were, at the time, acting as agents for the plain
tiff. But the admission does not, by any means, negative the 
fact, if it was the fact, that the defendants were at the same 
time and also agents for Leiser. And I think we need only
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look at the words on the receipt to discover that, by its 
terms, the defendants did undertake a duty or obligation to 
Leiscr. The document nowhere described the defendants 
as agent for the plaintiff and there is no such description 
under their signature. I think the obligation to “refund" 
expressed by the words “money to be refunded if Gray 
estate fail to deliver as per agreement" was clearly intended 
as an obligation directly resting upon the person signing the 
receipt, that is, the defendant. The plaintiff is mentioned 
in the third person and as in some sense another party. The 
document was more than a receipt by the Gray estate signed 
on its behalf by its agent. There would appear, indeed, to 
have been no authority given by the Gray estate to the defen
dants to bind that estate to refund any money.

The words of para. 2 of the admissions clearly show that 
it was intended to leave the interpretation of the receipt 
and the question of he defendant's objections under it to the 
decision of the Cot .t. And my firm opinion is that, by the 
terms of the receipt, the defendants did undertake to hold 
the money on Leiser's behalf although they may have been 
also at the time acting as agents for the plaintiff. This being 
so, I think it becomes clear at once that the plaintiff cannot 
recover the money from the defendants as if it hail been 
received by the defendants simply and solely on her behalf.

Of course it may lie suggested that the telegrams from the 
defendant to Brewster, which are quoted above, are an 
admission that the defendants held the money for the plain
tiff and for her alone. But, in the absence of anything cre
ating an estoppel, 1 think it was still open to them to show 
the real capacity in which they held the money. It will be 
observed that, by the terms of the listing, there was no stipu
lation for a mere deposit at all. The vendor was to get paid 
in full for her equity upon completion of the documents so 
that the defendants went further than they were required 
to do in taking the deposit. And the last telegram of 
Brewster shows that he was acquainted with the terms of 
the receipt.

The case has been argued twice on appeal. After the first 
argument we were in some doubt whether Lciser was really 
claiming the money. The trial Judge had said in his judg
ment that Leiser had practically decided to forfeit this 
deposit. But, with much respect, I am unable to discover 
evidence of that decision and the Court was on the first 
argument also unable. We, therefore, directed Leiser to be 
added as a party and he was given a certain time to come
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forward and say whether he had or had not really given up 
all claims to the money. In response he did, or his repre
sentative, one Ide, who advanced the money for him did, 
come forward with an affidavit stating that he still claimed 
the money. And there was further argument, though none 
directly on Reiser's behalf, for the affidavit was presented 
through the counsel for the defendants. Of course, I place 
no reliance on this affidavit in deciding upon the capacity 
in which the defendants hold the money. That would be 
improper.

My opinion, therefore, is that the defendant’s defence in 
para. 7 is well founded and that the appeal should be allowed 
with costs and the judgment below set aside and the action 
so far as it is now an action, solely by the plaintiff against 
the original defendants, should be dismissed with costs.

The defendants did not counterclaim for their commission. 
They merely set up by way of set-off a right to retain the 
money on account of their commission. As the defendants 
succeed on another defence, it is unnecessary to discuss the 
question whether they could have succeeded in a direct 
action or counterclaim for their commission. In such an 
action, the extent of a real estate agent’s obligation with 
respect to getting the purchaser legally bound, which appar
ently was not done here, would doubtless come up; but we 
need not deal with it here. The defendant’s right to sue for 
the commission in a direct action should not be prejudiced 
by the reasons for judgment below and there should be an 
express declaration to that effect.

Inasmuch, also, as Reiser is now a party to the action, it 
should be left still open to the plaintiff in this same action to 
proceed in some appropriate way to have an issue tried with 
respect to the ultimate disposition of the $1,100 still in the 
defendant’s hands. While the absence, or the supposed 
absence, of a memorandum in writing may stand in the way 
of a claim for specific performance against Reiser, it does 
not follow that the plaintiff may not claim the $1,100 as 
against Reiser in the defendant’s hands, although it can 
easily be seen that there may be difficulties in the way. As 
for Reiser, he ought also to have the right to come forward 
in this action and claim the sum. Whether he could do so 
without admitting the agreement and so relieving the plain
tiff from her embarrassment is perhaps the point that has 
led him to remain very quiescent.

But if either the plaintiff or Reiser desire to secure the 
money, she or he must move in Chambers within three

l’l
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i«k. months from entry of judgment for some form of issue to 
have the question decided, and in any such issue the present 
judgment, and not that of Simmons, J, should alone lie con
sidered res judicata. But this direction is not to he treated 
as preventing Leiser bringing a new action against the 
defendants alone if he is so advised.

Appeal allowed.

MKTX v. MARSHALL.
Sankatchewan Court of Appeal, Houltain, C.J.S., Turyeo», McKay ami 

Martin, JJ.A. October 1922.
Agisters (vl—1>—Failure to supply water—Negligence -Liabil- 

IfY.
An agister must take reasonable and proper care of the animals 

taken in by him, and is liable for injury caused to them by 
negligence and neglect in not supplying them with water which 
it was his duly to supply.

Appeal by defendant front the judgment of the Judge of 
the Judicial District of Regina in an action for damages on 
a contract of agistment. Varied.

L. McK. Robinson, for appellant.
J. S. Rankin, for respondent.
The judgment of the Court was delivered by
Martin, J.A. :—This is an appeal from the judgment of 

the Judge of the Judicial District of Regina.
The facts arc that on or about May 17, 1921, the defen

dant. being the owner of certain pasture lands in the vicinity 
of Foxleigh, verbally agreetl, in consideration of the pay
ment to him of $2 per month per horse, to keep and pasture 
7 head of horses for the plaintiff. Pursuant to such 
agreement, the plaintiff on or about May 23, 1921, delivered 
the 7 head of horses to the custody of the defendant on 
the pasture land, and paid the defendant at that time the 
sum of $28, being the remuneration agreed upon for a period 
of 2 months. The plaintiff alleges that the defendant failed 
to exercise reasonable and proper care in the keeping of the 
said horses whilst in his custody, in that he failed to provide 
the said animals with sufficient food and water, particularly 
water, and that, as a consequence of such neglect, one of the 
horses died and the remainder were in a weakened, ex
hausted and emaciated physical condition and permanently 
injured in health.

The agreement made in this case was a contract of agist
ment. 1 Hals. pp. 386-387, sec. 841, says:—

“Agistment is in the nature of a contract of bailment, 
conferring no interest in the land and, therefore, not requir-
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ing to be in writing, and arising where one man (the agis- Sa«k. 
ter), takes another man’s rattle, horses, or other animals, to ,. x 
graze on his land for reward ( usually at a certain rate per 
week) on the implied term that he will redeliver them to -'icx 
the owner on demand.” Marshall.

An agister must take reasonable and proper care of theM.,n„ ”i a 
animals entrusted to him. 1 Hals. p. 387, sec. 842, says :—

“The agister is not an insurer of the beasts taken in by 
him, but he must take reasonable and proper care of them, 
and is liable for injury caused to them by negligence or 
neglect or such reasonable and proper care.”

The trial Judge found as a fact that the animal which 
died, died from lack of water, and that water was not fur
nished to it in the pasture by the defendant, whose duty it 
was to see that the animals were supplied with water. He 
also found that the emaciated condition of the other animals, 
and the serious loss in their value, was due to the same 
cause, namely, lack of water, which it was the defendant's 
duty to furnish, and which he did not furnish.

With the findings of the trial Judge, I entirely agree; in 
fact, I do not see how, on the evidence, he could have found 
otherwise than he did.

It remains only to consider the amount of damages. The 
trial Judge awarded as damages the amount set out in the 
statement of claim, namely, $475, and allowed as a credit 
the sum of $42, being the amount due for 3 months for the 
use of the pasture. It appeared by the evidence, however, 
that this sum had been paid and should not be credited on 
the statement of claim or on the judgment. This fact was 
admitted by counsel for the plaintiff on the hearing of the 
appeal.

I am of the opinion that the amount of the judgment 
should be reduced from the sum of $50, which is the amount 
claimed by way of damages for “one yearling,” because 
there is no evidence as to the value of this horse, and no 
evidence as to any damage suffered by it. I also think that 
the judgment should be reduced by a further sum of $50, 
which is the amount claimed as damage to a “black gelding 
rising 3 years old.” The evidence is that this animal was 
suffering from spinal meningitis when put in the pasture, 
and there is no evidence that it suffered any damage while 
in the pasture, nor is there any evidence as to its value when 
placed therein.
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The judgment of the trial Judge will, therefore, be varied, 
by reducing the amount of the same to $:$75. The defendant 
will have his costs of appeal and the same when taxed to 
be set against the amount of the judgment.

Judymcnt retried.

McCVLLOlCiH v. S. S. “SAMI'EL MARSHAL” and Owners and 
ELIASOPH, Claimant-Appellant.

Exchequer Court of Canada, Audcttc J. October lit, 1922. 
Appeal OVIA -280)—Motion to dismiss for want of prosecution

—JVRISDICTION OF COURT IN ABSENCE OF SPECIFIC RI LE—
Common law.

There is no distinction in principle to In- drawn between the 
inherent authority of the Court to order the dismissal of a case 
on appeal for want of prosecution and the dismissal of one at 
first instance, and in the administration of justice right and 
justice ought not to be deferred at the will of any litigant in 
Court.

[See also <>S ILL.R. 729.]
Motion to dismiss for want of prosecution.
H. K. Walker, for respondents; 7’. il/. Tam» y, for appel

lant.
Shank», for the purchaser.
AUDETTE, —This is an appeal, lodged by the claimant 

Hyman I. Eliasoph. from the judgment of the Local Judge 
of the Quebec Admiralty District, pronounced on July 8, 
1921, in respect of, and in so far only as that judgment deals 
with the fees and costs taxed in favour of: 1. The plaintiffs’ 
solicitors; 2. The Local Judge; 3. The District Registrar, 
and 4. The priority denied Hyman I. Eliasoph’s claim.

The three first subjects of this appeal are, exclusively, 
questions of costs upon which the District Taxing Master 
has passed and whose finding has been confirmed on appeal 
to the local Judge. The judgment in that respect would 
appear to deal exclusively with the quantum of the costs and 
not with their rank in the distribution of the proceeds of 
the sale of the vessels nor as to whether or not costs were 
rightly or wrongly allowed and, therefore, such judgment 
becomes an interlocutory judgment or order, and leave was 
accordingly asked for and obtained to prosecute such appeal, 
and security to the amount of $100 was duly made, as pro
vided by the rules, in such interlocutory matters.

The fourth subject, would appear to deal with the merit 
of the claim, since Eliasoph claims a priority which is denied 
him by the judgment appealed from. As suggested by 
counsel for the respondent, in such a case the Rules of Court 
provide for security to the amount of $200,—instead of the 
$100 given herein.
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The matter now comes before this Court, on appeal, on Can. 
three motions: one, on behalf of the plaintiffs-respondents Kx~V| 
to dismiss the appeal for want of prosecution ; the second, 1 ' 
on behalf of the appellant, made subsequently to the first Men i.- 
motion and as a sequence thereto, for an order fixing a date 
for the hearing of the appeal; and a third one also (made s. s. 
during the hearing of the two first motions) by the appel- “s*'" H 
lant for leave “to amend the notice of appeal, in order to >IIMIAI 1 
include therein notice of said appeal to the local Judge in j
Admiralty and to the Registrar . . . and that he be 
now permitted to serve such notice or amended notice 
thereof on the Solicitors for the said local Judge and Regis
trar, or on themselves and the other parties herein, etc."

The questions raised respecting the three first subjects 
deal exclusively with a question of costs and as such involve 
a question of discretion since under Rule 132 “the Judge 
may, in any case, make such order as to costs as to him 
shall seem fit."

2.1 Hals. p. 132, sec. 233, says: “No appeal lies from an 
order ... ns to costs only, when such costs arc in the 
discretion of the Judge, except with the leave of the Judge 
making the order," which was given herein. But, 23 Hals. p.
133, sec. 234, “in all matters coming within the discretion 
of the Judge in Chambers, the Court of Apiieal docs not 
interfere unless the discretion has been exercised on a 
wrong principle or there has been some miscarriage."

A matter involving merely a question of costs should not 
be entertained. Chicoutimi Pulp Co. v. Price (1007), 39 
Can. S.C.R. 81.

In Smith v. Saint John Cita Railway Co. (1808), 28 Can.
S.C.R. 603; it was further held that it is only when some 
fundamental principle of justice has been ignored or some 
other gross error appears that the Appellate Court will 
interfere with uppenls upon questions of costa only. The 
latter case is made very much more apposite from the fact 
that the question of costs therein mentioned was one result
ing from the consolidation of cases. The judgment appealed 
from seems to cast the blame for this allcgod welter of costs 
to the number of motions lodged by the present appellant 
himself and it would follow that if he had asked for con
solidation, at the proper stage, much of what he now finds 
fault with would have been avoided.

In Bcmidctte V. S.S. "Ethel Q." (1916), 16 Can. Ex. 280. 
Affirmed on appeal to the Supreme Court of Canada, June 
2, 1917 (unreported), Anglin, J., said: “It is the invariable
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practice of this Court to refuse to entertain appeals of 
which the sole object is a reversal or modification of a dis
position made of costs, however manifest it may be that 
such disposition was based upon an erronous conception of 
the merits of the proceeding before the Court."

The fourth question involved is one with respect to the 
..priority claimed by the said Eliasoph and which is clearly 
dealt with by the local Judge.

Then there is the application to allow to give notice of 
appeal to the local Judge and the Registrar; a motion orig
inating during the argument of the other application above 
mentioned.

Having for the purpose of clear understanding set forth 
the matters involved upon the merits of this appeal from a 
perusal of the record and from what was said on the argu
ment of those three motions, I now come to the determina
tion of these applications.

The judgment appealed from bears date July 8, 1921. 
The first document or notice of motion by way of appeal 
served upon the plaintiffs alone (see Rule 159), was filed on 
appeal to the Exchequer Court, in this registry, on Septem
ber 10, 1921, and thereunder attached was a copy of the 
motion paper of an application to the local Judge for leave 
to appeal and extension of time if necessary.

On September 2, 1921, an order was made by the local 
Judge, granting leave to appeal and extending the delay 
insofar as the same mav be necessarv, to September 10, 
1921.

The notice of motion by way of appeal, filed on Septem
ber 10, 1921, and served exclusively upon the plaintiffs, gave 
notice for the hearing of the appeal on September 19, 1921. 
(See R. 166.)

No one appeared before this Court, on appeal, on Sep
tember 19, 1921, either on behalf of the appellant or the 
respondent. See Annual Practice, 1922, at pp. 1109-1110. 
Would it not seem that the appeal should have l>een then 
either enlarged or set down for another day instead of 
leaving it lapse?

Therefore, frdm September 10, 1921, no proceedings of 
any kind were had or taken until June 8, 1922 (save and 
except the filing of the record on January 18, 1922), when 
a notice of motion was filed by the plaintiffs-respondents, 
of which service had been made on the appellant on the 
sixth.—stating that the motion would be presented before 
this Court on June 27, 1922.

Then on June 15, 1922, the claimant-appellant issued a 
summons returnable on June 27, 1922, asking for an order
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fixing the date for the hearing of this appeal. c«n-

These matters stood adjourned from June 27 to July 4, Kx (.t 
1922 (through no fault of any of the parties herein), when 
the two first mentioned motions were made before me. Rea- McCvl- 
lizing then that the appeal involved both the Judge's as well L0Gr’H 
as the Registrar’s fees and that no notice of any kind of s. s. 
this appeal from the taxation of these bills had been givenM‘^j**™-„
them, I, therefore, refused to proceed with the hearing' ' _1_
without enquiring whether or not these two parties intended *"*«■■•1 
to be represented on the appeal, feeling in duty bound to do 
so, not only as a matter of courtesy, but of justice to these 
two interested parties, who had had no notice of such appeal.
—notwithstanding that R. 160 provides that "the notice of 
appeal shall be served upon all parties directly affected by 
the appeal."

These two parties had a right to expect their fees would 
not be dealt with in their absence and without giving them 
an opportunity to show cause, if they saw fit. Would not 
the want of service of the notice of appeal upon these two 
parties render thereby the apiieal null and void in respect at 
least of these two parties?

The appellant’s counsel denied, at Bar, the jurisdiction of 
the Court to hear a motion for dismissal of the appeal for 
want of prosecution ; because there was no specific Rule of 
Court to that effect. However, R. 228 enacts that in all 
cases not provided for by the rules the practice for the time 
being in force in respect to admiralty proceedings in the 
High Court of Justice in England shall be followed. See 
now Roscoe’s Admiralty Practice, 4th ed., p. ,r>08; Coote 
Admiralty Practice, 2nd ed., 151-155.

At common law, Courts of first instance have undoubted 
authority and jurisdiction to dismiss for want of prosecu
tion actions instituted therein; and there is no distinction in 
principle to be drawn between the dismissal of a case on 
appeal for want of prosecution and the dismissal of one at 
first instance. Right and justice ought not to be deferred 
at the will of any litigant in any Court. That is a funda
mental principle in the administration of justice. See 
C.P.C.P.Q. art. 1239.

All rules in all our Courts which deal specifically with the 
question of dismissal would seem to so deal with the matter 
with the specific object of fixing a delay within w'hich per
emption is acquired. And in the absence of the fixing of 
such delay, the Court is nevertheless seized with the juris
diction to deal with the subject-matter and its judicial dis
cretion is limited to the question of diligence or want of
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diligence in prosecuting an appeal within reasonable time.
A party unsuccessful in an action cannot unreasonably 

interfere with the judgment the adverse party has obtained 
against him and unduly deprive him of the benefit of such 
judgment in his favour by the mere lodging an appeal which 
he does not prosecute, and in the present case this want of 

..diligence of prosecuting the api>ea! affects not only the 
parties to the appeal, hut also all parties entitled to receive 
monies and he collocated from the proceeds of the sale of 
the vessel.

Had the appellant been in earnest in his appeal, he had 
the opportunity to manifest it within almost a year from 
the date of judgment. The record from the Court below 
was only transmitted to this Court in January, 1922, which 
again would go to show intentional and unreasonable delay.

I have, therefore, come to the conclusion that the present 
appeal does not appear to me, from all was said on the 
argument of these applications and the perusal of the 
record, to be meritorious. The appellant has failed in 
many material instances, namely, inti r tilin'. I. The want of 
giving notice of appeal to all interested parties; 2. The want 
of attending on the day fixed by his notice of appeal ; and 
3. The want of diligence in prosecuting the apiieal which, 
coupled with all the other reasons, compel me to arrive at 
the conclusion to grant with costs the motion to dismiss the 
appeal for want of prosecution in respect of the issues 
between the appellant and the plaintiffs-respondents, the 
Judge and the Registrar,—the three first issues above men
tioned. The appellant has shown unreasonable delay in pro
secuting his appeal and has been derelict in respect of the 
matters above mentioned. He has already delayed for over 
one year the distribution of the proceeds of the sale of the 
vessels; he cannot, with impunity, thus impede the expedi
tious administration of justice.

The application, made at the end of the argument of these 
matters, for leave to amend the notice of appeal in order to 
include therein notice of appeal to the local Judge and the 
Registrar is, therefore, dismissed with costs.

The application, on behalf of the claimant-appellant to 
fix a date for the hearing of those appeals is also dismissed 
with costs, but insofar only as in respect of the three above 
mentioned issues, with leave to the claimant-appellant to 
apply with due speed, upon notice to all interested parties, 
to fix a date for the hearing of the appeal upon his claim.

Judgment accordingly.
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STUART v. HENRI’ FULLER (adminiNlralor of the estate of 
Fred Fuller).

Saskatchewan Court of Appeal, Haultain, C.J.S., Tnrgeon, McKay 
and Martin, JJ.A. October 23, 1H2‘2.

Evidence <$ HB—105)—Proof of claim against estate of deceased 
person—Corroboration .

There is no rule of law that the evidence of a person having a 
claim against the estate of a deceased person cannot be received 
unless corroborated, but such evidence will be regarded with 
jealous suspicion.

[lie Griffin, [18UV] 1 Ch. 408; Re Hodgson (1885), 31 Ch.D. 
177, followed.)

Contracts (UU)—145)—Agreement to sell certain materials- 
Kemuneration—Liability.

A person who agrees to sell certain materials at a fixed price 
to persons who desire them, and to supply the necessary labour 
to instal them, and. in return for his services, is entitled to a 
percentage of the proceeds, does not put himself in the position 
of a guarantor, and is not liable for the price of the materials 
until lie has received payment from the purchasers.

Trover ($IB—10)—Conversion—What constitutes.
In order to constitute conversion there must be a positive and 

wrongful act, and when a person is lawfully in possession of 
goods under an agreement to dispose of them, there can be no 
conversion, although only part of the goods have been disposed 
of and none of the m have been paid for.

Ai'PF.al by defendant from the trial judgment in an action 
on an agreement as to the sale of certain lightning rods. 
Reversed, action dismissed.

I). Buckles, K.C., for appellant.
J. O. Begg, for respondent.
Haultain, C.J.S. and Turgeon, J.A., concurred with 

Martin, J.A.
McKay, J.A. :—I concur in the result.
Martin. J.A.:—This is an appeal by the defendant from 

the judgment of the Judge of the District Court of Swift 
Current. The claim is against the administrator of the 
estate of the late Fred Fuller and is based upon a verbal 
agreement alleged to have been made between the plaintiff 
and the late Fred Fuller, under the terms of which the plain
tiff was to supply certain goods to be used in the putting up 
of lightning rods, the deceased was to supply the labour 
necessary in putting up the material, and the proceeds were 
to be shared equally. The trial Judge found as a fact that 
the goods claimed were received by the deceased, and he 
gave judgment for the amount claimed less the amount of 
$10, which was charged for an electric machine.

It was argued by counsel for the administrator that, 
inasmuch as the claim is against the estate of a deceased 
person, there should be corroboration. As to this, it is only

C.A.
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C.A.
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Fuller
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necessary to say that while a claim against an estate of a 
deceased person should be supported by clear and unequivo
cal evidence, there is no need for corroboration.

Taylor on Evidence, vol. 1, 11th ed„ p. 660, says : “It has 
sometimes been supposed that it is an absolute rule of law 
that a court cannot act on the unsupported testimony of any 

A person in his own favour. But there is no actual rule of 
law to the effect suggested ; though a court ought to regard 
a claim against a dead man's estate which is only supported 
by the evidence of the claimant with suspicion ; but if in the 
result it convinces the court that the claim should be 
allowed, the court should allow the claim.”

See also in this connection Re Griffin, [1899] 1 Ch. 408, 
68 L.J. (Ch.) p. 220; Re Hodgson; Beckett v. Ramsdah 
(1885) 31 Ch. D. 177, 55 L.J. (Ch.) 241 ; Adamson v. Vachon 
(1912), 8 D.L.R. 240, 5 S.L.R. 400; (1914), 6 W.W.R. 114.

These cases are all authority for the proposition that 
there is no rule of law that the evidence of the claimant 
himself against the estate of a deceased person cannot be 
received unless corroborated. Such evidence will, however, 
be regarded with jealous suspicion.

In this case, there is the evidence of the plaintiff as to the 
agreement with the deceased, and evidence (given by the 
plaintiff, it is true), that the deceased admitted to the 
plaintiff afterwards the receipt of the goods and also stated 
that he had used some of the goods on one job. There is 
evidence given by the defendant administrator that he saw 
at least some of the goods at his (the administrator’s) 
house, and after this action was brought the administrator 
returned a small quantity of the goods. There is also some 
evidence that the deceased used some of the goods on the 
farm of one Payne. The trial Judge has found that the 
deceased did receive the goods referred to in the statement 
of claim. There is evidence upon which he could well make 
this finding, and this Court, in my opinion, should not dis
turb the fact so found.

Admitting then that the deceased did receive the goods as 
set out in the statement of claim, what is the liability of his 
estate in connection therewith? The plaintiff's claim, as 
set out in para. 2 of the statement of claim, is as follows:— 

“2. On or about the 1st day of March, A.D. 1915, the 
plaintiff, J. Y. Stuart, left with Fred Fuller, deceased, the 
following goods :—one electric machine, 1200 feet of cable, 
60 points, it being agreed between the plaintiff and the said 
Fred Fuller that the said Fred Fuller should bargain and
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sell the goods hereinbefore mentioned for the sum of $820, 
the same to be sold for the following amount of the follow
ing prices:—one electric machine, $40; 1200 feet of cable,® 
40c a foot, $480; 60 points, @ $5, $200. Total, $820; and 
that the said Fred Fuller should have 50', of the selling 
price, being the sum of $820, for his time and work in dis
posing, bargaining and selling of the said goods and that he11 
would be accountable to the plaintiff for the remaining 50', 
of the selling price, being the sum of $410."

In the alternative, a claim is set up that the deceased 
wrongfully converted the said goods unto his own use and 
refused to deliver the said goods to the plaintiff on demand, 
and has not accounted for and refuseil to account for the 
said goods, and a statement is also made that the adminis
trator has refused to account for the said goods although 
demands had been made upon him.

The claim us set out in para. 2 is that the plaintiff left 
with the deceased certain goods and it was agreed that the 
deceased should sell the goods for the sum of $820 in all; 
that the various articles should be sold at certain fixed 
prices to make up the sum of $820, and that the deceased 
was to have 50'. of the amount for his work in disposing 
of the said goods, and that the deceased was accountable to 
the plaintiff for the remaining 50', .

The evidence given by the plaintiff setting out what the 
agreement really was is as follows;—

"Q. You had some dealings with the late Fred Fuller in 
connection with certain lightning rods? Just tell me about 
the deal. A. The deal was, that as I was leaving this part 
of the country in 1914—I went down to Manitoba—there 
was no school here—I went down to be near a school—I saw 
Fred in connection with putting up some lightning cable 
which I had left. He said he would put it up for fifty-fifty. 
Q. That is, you supplied the materials and he supplied the 
labour? A. That is the idea. I gave him an order to get 
this stuff at my farm. . . Q. What was the agreement 
between you and Fred as to its value? A. Well, the cable 
was to be sold at 40 cents. Q. And the 60 points, how much 
were they worth each ? A. They were supposed to be $5.00 
apiece."

This is the evidence as to the agreement, and it estab
lishes simply that the deceased agreed to undertake to sell 
certain lightning rod materials to persons who desired 
lightning rods placed on their buildings and at certain fixed 
prices; he was to supply the labour necessary to sell and put
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Sank, up the rods, and in return for his services he was entitled to 
~~ one-half of the proceeds, the plaintiff to have the other half.

Under such an agreement there could lie no liability on the 
Sti art deceased to pay money to the plaintiff until he sold and put 
Eel 1er up the material, or some of it, and realised monies for so 

— doing. The agreement established did not place the deceased 
M.rii,,. j. ».jn (|u, position of a guarantor. Suppose the deceased had 

sold all the materials and put them up and accepted notes 
from the purchasers, would he he liable to the plaintiff until 
he collected the moneys? In my opinion, he would not be 
liable. There is evidence to the effect that the deceased did 
dispose of some of the cable and put it up in accordance with 
the agreement and accepted a note for payment, and when 
the fact was brought to the attention of the plaintiff he did 
not object, thereby showing that it was never intended that 
there should be any liability on the part of the deceased 
until the money was actually collected. There is no evidence 
that the deceased ever succeeded in selling and putting up 
the materials except the one job for one Payne, and there is 
no evidence that he ever received a dollar from Payne or 
from anyone else. This being the case, the plaintiff cannot 
recover under the agreement alleged.

The plaintiff’s alternative claim is that the deceased 
wrongfully converted the goods in question for his own use 
and had refused to deliver the goods to the plaintiff on 
demand.

27 Hals., p. 88!), sec. 1509, says that to constitute con
version there must be a “positive and wrongful act.” There 
is no wrongful act established by the evidence on the part 
of the deceased; in fact, no effort was made by the plaintiff 
at the trial to establish the fact that the deceased had wrong
fully dealt with the goods in question ; the deceased was 
lawfully in possession of the goods; he was put in possession 
of them by the plaintiff, and the plaintiff during the lifetime 
of the deceased was, apparently, satisfied with the efforts 
made by the deceased to dispose of the goods, although only 
a part of them had been disposed of and none of them had 
been paid for, as far as the evidence shows. The goods were 
delivered in March, 1915, and the deceased died on August 
20, 1917, so that for a period of 2 years and 5 months no 
objection was taken by the plaintiff to the manner in which 
the deceased was disposing of the goods. To establish the 
fact that the deceased wrongfully converted the goods to 
his own use, some wrongful act on his part must be estab
lished. The onus is on the plaintiff to establish the wrong-
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ful act, and he has failed to do so.
The appeal, in my opinion, should be allowed with costs. 
The judgment below will be set aside, and judgment 

entered for defendant, dismissing the action with costs.
Appeal allowed.

Met’A HE v. C08TE.
Alberta Supreme Court, Appellate Division, Stuart, Heck and 

Hyndman, JJ.A., October 20, 1922.
Chattel mortgage (MVB—45)—Renewal—Priority over claims of 

SIMPLE CREDITORS—CREDITORS SUBSEQUENTLY OBTAINING 
JUDGMENT, AND SEIZING UNDER EXECUTION— BILLS OF SALE
Ordinance (O.C. 1915 (Alta.), ch. 43)—Construction. 

Simple creditors at the time of the renewal of a chattel mort
gage pursuant to a Judge’s order made under sec. 23 of the Bills 
of Sale Ordinance O.C., 1915 (Alta.) ch. 43, have no proprietary 
interest in the specific goods at the time of the renewal, and a 
seizure under executions on judgments subsequently obtained are 
not effective as against the mortgagee.

Chattel mortgage ($111—38)—Validity as against creditors— 
Possession taken op chattels by mortgagee during 
currency— Mortgage not renewed.

Where a mortgage is, unquestionably, valid as against credi
tors, if the mortgagee during the currency of the mortgage and 
before renewal becomes necessary, takes what is an unquestion
able possession of the goods, and yet makes no sale or change of 
title in the goods, the mortgage remains valid and effective as 
against the creditors without renewal.

[d.T.P.R. Co. v. Dearborn (1919). 47 D.L.R. 27, 58 Can. S.C.H. 
315, distinguished ; Huilait v. Peterson (1905), 30 Can. S.C.It. 
321, referred to.J

Appeal from the judgment of Ives, ,!., in favour of the 
plaintiffs upon an interpleader issue between the execution 
creditors of Walter R. Martin and A. R. Phillips and of the 
firm of Martin & Phillips, as plaintiffs and Coste, a chattel 
mortgagee of Martin as defendant. Reversed.

The facts of the case are fully set out in the judgments 
following.

H. O. Saranj, K.C., for appellant.
C. S. Blanchard, for respondent.
Stuart, J.A. :—I have had the opportunity of reading the 

judgment of my brother Beck in this case and I am bound to 
say that, although I have hesitated, considerably, before 
concurring in it, I have also found it very difficult to find 
any serious (law in the reasoning contained therein. It 
seems to me almost, if not quite, impossible to refute it.

But, perhaps, it is worth while to draw attention to the 
one matter which has been the cause of mv hesitation. It 
is suggested by my brothers Beck and Hyndman that the 
concluding words of sec. 23, O.C. 1915 (Alta.) ch. 43, point

Alta. 
App. It
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Alta, to some discretionary power in the Judge to whom an appli- 
x “—Qjv cation is made for an order extending the time for filing a

'IÜ'_lv ' renewal statement. The section itself suggests that the
Mvrabe Judge may, in his discretion, require notice to be given, “by 
Ct '-iTE advertisement or otherwise,” of the intended application.
—— ’ The order made in this case by His Honour Judge Greene 

..rt, j a sh0ws that no notice of any kind was exacted, that the order 
was made entirely ex parte and solely upon an affidavit of 
the mortgagee explaining the cause of the omission to file 
the renewal statement.

Now this very action shows that there were creditors who 
would probably have desired to be heard. The plaintiff 
McCabe had become a creditor while the mortgage was in 
good standing and on file. His note was taken on March 
29,1919. The omission did not occur until January 14, 1920. 
The plaintiffs, the Calgary Brewing and Malting Co., got 
their judgment upon a note dated May 10, 1920, that is, 
during the interval between the omission and the making of 
Judge Greene’s order extending the time. This may have 
been (for the facts are not stated), either a present grant
ing of credit or a taking of security for a previous advance 
or debt made or incurred before the omission. The facts as 
to the claim of the Canada Wire and Cable Co. are not 
stated, except that the date of the judgment is given.

Now, inasmuch as the facts as to the existence of these 
claims against the mortgagor were not presented to Judge 
Greene, I doubt very much whether it can be said that he 
ever really exercised any discretion to disregard them. And 
the question has arisen in my mind, whether they ought not, 
in such circumstances, to be allowed even now, to question 
the propriety of the order of extension itself. They were 
not parties to it and if it affected their interests in any way 
prejudicially, it seems to me to be possible that they might 
have a right to ask to have it disregarded.

If the Judge had made an enquiry into the state of the 
mortgagor’s affairs, as we always do in the case of an exten
sion of time for filing an agreement to pay for shares other
wise than in cash under the Companies’ Ordinance, O.C. 
1915 (Alta.) ch. 61, in regard to a joint stock company, it 
may be that where he found credit had been given while the 
mortgage was in good standing, he would have disregarded 
such a creditor, but that, where credit had been given when 
there appeared to be no valid encumbrance filed he would 
have protected the creditor in some way. Is it too late to 
insist on some such protection in an interpleader suit of
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this kind? Of course such a point as this, viz., the validity 
of the order itself for want of notice was not suggested on 
the argument and, as it is an interpleader suit, I suppose it 
was really too late even at the trial to raise any such ques
tion, and, a fortiori, too late now.

But, if any of the present plaintiffs had at the trial 
adduced evidence showing that it had, after the omission to 
renew, searched the records, found that there had been a 
$35,000 mortgage filed but not renewed, and that, on the 
assumption that it had been paid, a credit had been given to 
the debtors who apparently owned a large amount of chattel 
property, then, I am not sure but that such a creditor would 
have been entitled to say “We had a right to be heard before 
Judge Greene before the mortgage was reinstated. He dis
regarded us entirely and we now say that there was no right 
to make such an order without hearing us and this was a 
‘right’ within the meaning of sec. 23, to which the order is 
still subject.” But there was no evidence of this kind pre
sented. 1 would like to reserve this point for the future, if 
it ever comes up.

I have myself made quite a few such orders as His 
Honour Judge Greene made and without any more enquiry 
or material. I always assumed that by the insertion of the 
proviso protecting third parties in the words of the statute, 
I could not possibly be prejudicing the interests of any one 
in his absence.

While, therefore, I concur in the judgment of my brother 
Beck, it seems to me that the judgment, if it finally stands, 
must lead to greater precaution in making orders under 
sec. 23.

With respect to the other point, I was of opinion at the 
close of the argument that, when an order for sale had actu
ally been made by the Master under the Extra-Judicial 
Seizure Act, 1914 (Alta.) ch. 4, it was impossible to sug
gest that there was any necessity for the filing of a second 
renewal statement thereafter.

Beck, J.A. :—The chattel mortgage, Martin to Coste, was 
executed on December 29, 1917, and duly filed on January 
14, 1918. Under the provisions of the Bills of Sale Ordi
nance O.C. 1915 (Alta.) ch. 43, sec. 17, renewal was required 
to be made within 2 years from the filing; that is, by Janu
ary 14, 1920. It was, in fact, renewed only on October 13, 
1920, but this renewal was made pursuant to a Judge’s 
order made under sec. 23, which reads as follows :—

Alta.
App. Div.
McCabe
Coste.

v.
Stuart, J. A.
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Alta. "Subject to the rights of third persons accrued by reason 
App~Div "f omissions as are. hereinafter defined [a Judge]

—— ' ...............on being satisfied that the omission to register a
McCabe mortgage...............or any statement and affidavit of renewal
Comte, thereof within the time prescribed by this ordinance or the
----omission or misstatement of the name, residence or occupa-

u"k'J' A tion of any person, was accidental or due to inadventure or 
impossibility in fact, may, in his discretion order such 
omission or misstatement to be rectified by the insertion in 
the register of the true name, residence or occupation or by 
extending the time for such registration, on such terms and 
conditions, if any, as to security, notice by advertisement 
or otherwise or as to any other matter, as he thinks fit to 
direct.”

The only restriction contained in the order was:—“Sub
ject to the rights of third persons by reason of the omission 
to renew within the time limited by the Bills of Sale 
Ordinance.”

The plaintiffs at the date of the renewal were simple 
creditors. Subsequently, they obtained judgments and 
issued execution under which the goods in question were 
seized. And the question raised was whether the seizure 
under the executions was effective as against the mortgagee 
or, in other words and more explicitly, was the order ex
tending the time for renewal together with the renewal 
made in pursuance of it, effective to keep the mortgage alive 
as against the general body of simple creditors or, still more 
explicitly, were the simple creditors existing during the 
interval while the mortgage remained un renewed “third 
persons" and, if so, were they third persons who had 
"rights” which were or could he made effective against the 
goods, and, if so, were those rights such as "accrued by rea
son of the omission to renew”?

For a solution of this question it is necessary to consider 
the effect of the decision of the Supreme Court of Canada 
in the case of G.T.P.R. Co. v. Dearborn (1919), 47 D.L.R. 
27, 58 Can. S.C.R. 315. That case, settling a divergence of 
judicial opinion, held that in sec. 17 of the Bills of Sale 
Ordinance, O.C. 1915 (Alta.) eh. 43, enacting that a mort
gage filed should cease to lie valid, unless renewed within 
two years, against “the creditors” of the mortgagor and 
against subsequent purchasers anil mortgagees in good 
faith for valuable consideration, the word “creditors" 
means all creditors of the mortgagor and not merely execu
tion creditors.
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To thk extent, the decision of this Court in Security Trust 
Co. v. Stewart (1918), 39 D.L.R. 518, 12 Alta. L.R. 420 
at p. 423, is overruled in 47 D.L.R. 27.

Reverting then to see. 23, O.C. 1915 (Alta.) eh. 43, how 
are the words "subject to the rir/lits of third persons, 
merited hy reason of such omissions as are hereinafter 
defined" to he construed?

The “omissions” defined in the section are:—( 1) Omis
sion to register a mortgage or bill of sale. (2) Omission to 
register an authority to take or renew a mortgage. Clj 
Omission to register a statement and affidavit of renewal 
within the prescribed time. (4) Omission (or misstate
ment of) the true name, residence, or occupation of any 
jierson (in the mortgage, bill of sale, authority, renewal 
statement or affidavits).

“Omissions" does not include such things as an insuffici
ent description of the goods or the untrue expression of the 
consideration ( sec. 11), which, consequently, are incurable 
under sec. 23.

Any omission to conform with the requirements of the 
Ordinance (where the Ordinance applies) with reference to 
a purchase or mortgage causes the purchase or mortgage to 
be “absolutely null and void” (secs. 9 and 11) or to “cease 
to be valid” (sec. 17), as the case may be, as against credi
tors of the mortgagor and as against subsequent purchasers 
or mortgagees in good faith for valuable consideration. It 
seems impossible to contend that “third parties” does not 
include, and probably there is no other class of persons that 
it can include than, creditors and subsequent purchasers and 
mortgagees. Then what are the "rights"—what is the 
extent of the rights—which, by reason of such omissions 
accrue to these third parties—the creditors and subsequent 
purchasers and mortgagees ? “Subsequent,” of course, 
means subsequent in date to the purchase or mortgage 
attacked. Now, clearly, it is not every subsequent mort
gage in good faith for valuable consideration whose rights 
are preserved, but only such subsequent mortgagees as have 
themselves got, concurrently with the mortgage, immediate 
delivery accompanied by an actual and continuous change of 
possession or got an instrument of mortgage made and filed 
in accordance with the requirements of the Ordinance and, 
in the latter case, have, if two years have elapsed, main
tained it on foot by renewal ; and in the case of a subsequent 
purchaser the same restriction of definition is applicable, 
except, of course, that of renewal. Similarly, creditors must.

Alta. 
App. Div. 

McCabe
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Alta.
App. Div. 

McCabe

Coste.

at least, be restricted to such creditors as were creditors 
before the rectification of omissions—thougli this conclusion 
may result rather from a consideration of the word “rights."

What then are the rights of these classes of persons 
respectively? In the case of subsequent purchasers and 
mortgagees, the rights are the vested rights of the purchaser 
or mortgagee, as the case may be, to the specific goods. Non
execution creditors had no such rights. I think it clear that 
it cannot be properly said that they had any vested right to 
or in the specific goods. They occupied such a position 
towards—not the goods, but—the mortgagor that, by suing 
the mortgagor and proceeding to judgment and execution, 
they would then have the right to seize the goods comprised 
in the mortgage originally being, or subsequently becoming, 
invalid for non-conformity with the ordinance—that right 
of seizure coming into existence only upon the specific goods 
becoming bound by the lodging of the execution in the sher
iff's hands, and the creditor thereby, and then, acquiring a 
vested interest in the specific goods. The creditors also 
occupied such a position that, by appropriate proceedings, 
they could have acquired a right in or to the specific goods 
by liquidation, bankruptcy, or other similar proceedings. 
And because of occupying that position during the time the 
defect in the mortgage was in existence, that is, being then 
simple creditors of the mortgagor without, however, having 
any proprietary interest in the specific goods they could 
acquire, in one of the ways indicated, a specific right in or 
to the goods.

The simple creditors not having in the interval of default 
any vested interest in the specific goods mortgaged, can it 
be said that they had a contingent or inchoate interact? 
These expressions seem to be the only alternatives to a 
vested interest and seem to imply some kind of present 
right in or to the specific property, which is capable at the 
moment of being made the subject of a contract inter vivas 
or of an action, for example, one for an injunction. It is 
said that there existed a right in the simple creditor, tc 
bring an action to declare the mortgage to have ceased to 
be valid against their claims. It seems to me that this is 
not so; that the Court would not entertain such an action, 
inasmuch as, if it did, the action could result only in the 
Court repeating the words of the ordinance; and that the 
only remedy of the simple creditors was by proceeding to 
judgment and execution or by other appropriate proceedings 
to obtain, for the first time, an interest in the specific goods.
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In the Dearborn case, 47 D.L.R. 27, the simple creditors did Ada. 
this, it there being found that nothing had occurred inter- App „iv 
vening between the accruing of the personal right of the — 
simple creditors and the acquiring of a proprietary interest MeCsst 
in the specific goods, by means of execution based upon the , .
previously existing personal right; that, in other words, 
nothing had intervened to prevent the consummation of a 3 A 
unity between the two.

In the Dearborn case supra the chattel mortgage v as 
never renewed and, consequently, in that case, the effect of 
an order under sec. 28 and of a renewal in pursuance of 
such an order was not considered.

Now, reverting to the words in the opening clause of 3ei.
2,8—"rights accrued by reason of such omissions." It seems 
improper to attempt to define the word “rights" independ
ently of the words “accrued by reason of such omissions."
We must take the whole context. If the simple creditors 
have any greater rights than those I have said, the words 
"accrued by reason of such omissions" are entirely super
fluous, and it cannot be supposed that words are used use
lessly. It seems clear, therefore, that what is protected 
when a renewal is made under sec. 23 are rights which have, 
before the renewal, become attached to the goods. Judicial 
opinion in the only provinces in which this provision is in 
force accords with the opinion I have expressed.

It was so held by the Court en banc of Saskatchewan, 
eight years ago, in Ropers Lumber Co. v. Dunlop (1914),
20 D.L.R. 154, 7 S.L.R. 421. The same opinion was expres
sed by Hyndman, J. in Royal Trust Co. V. Town of Castor]
(1917), 37 D.L.R. 277, 13 Alta. L.R. 535, and by myself 
in Security Trust Co. v. Stewart, 39 D.L.R. 518. In British 
Columbia, Clement, J.'s, decision in Re W. P. Ellis & Co.
(1907), 13 B.C.R. 271, by reason of his reference to the 
English case of Re Ehrmann Bros. Ltd., [1906] 2 Ch. 697,
75 L.J. (Ch.) 817—a case under the Companies Act 1900 
(Imp.) ch. 48, to which I shall refer presently—seems to 
imply the same opinion. The latter case was followed in 
Morrison Thompson Hardware Co. V. West hunk Trading Co.
(1911), 16 B.C.R. 314.

There is a provision in the English Bills of Sale Act, 1878 
(Imp.), ch. 31, sec. 14, which is substantially in the same 
words as sec. 23 of our ordinance. No doubt, the latter was 
copied from the former. The opening protective words do 
not appear in the English Act ; but it had already been held, 
in England, before the introduction of the clause into our
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Alta, ordinance that “it could not have been intended to give a 
Api> Uiv discretion to extend the time for registration so as to defeat 

a title actually vested in a person who had acted with perfect 
McCabe good faith"—that is, "after the title to the goods had actu- 
CusTr ' 1 ly vested in the execution creditor by reason of the failure

of the holder of the bill of sale to comply with the provisions 
' ..k. j. a of the act ••

It would seem 10 have been the intention to express in the 
ordinance what had been expressed in the English decisions.

In the English Companies (Consolidation) Act. 1908 
(Imp.), ch. 69, there is a somewhat similar provision, sec. 
96, for the extension of time for registration of mortgages 
or charges and for the rectification of mistakes. The power 
is not to be exercised unless the thing to be rectified “is not 
of a nature to prejudice the position of creditors or share
holders of the company," and the practice is to insert in the 
order, words to the effect that the order is to lie without 
prejudice to the rights of parties previously acquired. The 
result of the decisions seems to lie that the Court is restricted 
from making an order prejudicing acquired vested rights in 
the goods, eg., the rights of execution creditors—that it 
has no discretion in this respect—but has a discretion to 
impose terms protecting others. See Re Ehrmann Bros. 
Ltd., [1906] 2 Ch. 697 and Re Cardiff Workmen'« Cottage 
Co., [1906] 2 Ch. 627. See Reed’s Bills of Sale Acts, 9th 
ed. p. 203.

On a first reading of sec. 23 O.C. 1915 (Alta.), ch. 43, it 
seemed to me that the closing words “On such terms and 
conditions, if any, as to security, notice by advertisement 
or otherwise or as to any other matter as he thinks fit to 
direct." indicated that the opening words of the section were 
not intended to be confined to the rights of third persons 
whose claims could be ascertained by a search in the proper 
offices, e.g., the office for the registration of bills of sales 
and chattel mortgages, and lien notes, and the sheriff's 
office; but observing the result of the English cases just 
cited and especially the argumentation of Buckley, J. in the 
latter case, it seems to me that the opening words are in
tended to be an absolute nullification of the effect of the 
order with respect to vested rights in the specific goods 
and that the closing words of the section are intended to 
give the Judge a discretionary power, in special cases, of 
directing that the rectification shall be without effect as 
against the claims of certain specific persons or classes of 
persons.
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For the reasons which I have endeavoured to make clear All«- 
it seems to me that although from tiie moment of the Vm lliv 
omission to renew the simple creditors had some kind of 
rights, which, by appropriate proceedings, could lie made ‘ *“ 
the starting point and basis for the acquiring in tne future » „sin. 
of rights in the specific goods, yet the delect of omission
... , , Beck, J. A.having, in pursuance oi the ordinance, been rectified, toe 
intervention of the rectification prevented the development 
and consummation of that personal right into a right 
against the specific goods which is alone the right which 
it is contemplated by sec. 23 should be preserved.

1 would, therefore, hold that the defendant’s mortgage 
was validated as against the plaintiff’s claim, in respect of 
the omission to renew, which was rectified pursuant to the 
Judge’s order.

Then it is urged on behalf of the execution creditors that 
even if the renewal pursuant to the judge’s order was ef
fective to keep the mortgage in good standing, yet, upon 
the lapse of a year from the date of renewal, the mortgage 
then ceased to be valid for want of a renewal, <sec. 19), 
because, as is claimed on their behalf, there was, before the 
time for this second renewal had expired, no delivery to 
the mortgagee of the mortgaged goods, accompanied by an 
actual and continued change of possession, nor did the 
mortgagee take actual physical possession of the mortgaged 
goods. Admittedly, there was no second renewal or delivery 
by the mortgagor to the mortgagee of the mortgaged goods.
It is of importance to fix the date when it became necessary 
to renew the mortgage the second time, unless excused. 1 
think that in view of the terms of sec. 19, that date would 
be October 13, 1921. The words of sec. 19 are that a second 
renewal is required before “the expiration of the term of 
one year from the day of the filing of the statement required 
by the said sec. 17.”

Then comes the question wi.ctl er renewal on or before 
October 13, 1921 was excused. If it was excused, it was so 
by reason of a seizure by the mortgagee, while the mortgage 
was in good standing, namely on November 1, 1920, and 
(what it is important not to overlook) of acts and conduct 
following upon and in furtherance of such seizure.

Before considering this question, I think it well to call 
the different Provinces. Turning over the pages of Barron & 
attention to the difference between the Bills of Sale Acts of 
O’Brien on Chattel Mortgages & Bills of Sale, 2nd revised,
I find as follows : In the Acts of Alberta, New Brunswick,

_
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Alta, and Saskatchewan, the words are: (See pp. 108, 318, 564.)
A i Div “accompsnied L>y an immediate delivery and an actual and 

" __ ' continued change of possession”; in the Act of British 
McCabe Columbia (p. 245) ; "possession or apparent possession,” 
Coste (defined at p. 234) ; in the Acts of Manitoba and Ontario :—
__" “actual and continued change of possession” defined to hr

ne,k j a. <at pp 269, 385) “such change of possession as is open and 
reasonably sufficient to afford public notice thereof.”

Under the Acts of Nova Scotia and Prince Edward Island 
the question does not arise, inasmuch as under these Acts, 
every bill of sale authorizing the taking of possession at or 
after its execution requires to be registered.

The English Bills of Sale Acts are those of 1854, ch. 36; 
1866, ch. 96. 1878, ch. 31 ; and 1882, eh. 43. Section 8 of the 
Act of 1878 (Imp.) ch. 31, enacts that every bill of sale etc. 
shall be registered etc., otherwise it shall as against certain 
classes of persons be deemed fraudulent and void “so far as 
regards the property in or right to the possession of any 
chattels comprised in such bill of sale which” etc., are “in the 
possession or apparent possession of the person making such 
bill of sale etc.

Sec. 4 of the 1878 Act defines "apparent possession” as 
follows :—

“Personal chattels shall be deemed to be in the ‘apparent 
possession* of the person making or giving a bill of sale, so 
long as they remain or are in or upon any house, mill, ware
house, building, works, yard, land or other premises occu
pied by him or are used and enjoyed by him in any place 
whatsoever, notwithstanding the formal possession thereof, 
may have been taken by or given to any other person.”

This provision was repealed as to future transactions by 
sec. 8 of the Act of 1882 which requires registration in all 
cases. According to Mellish L. J. in Ex. parte Jay, Re 
Blenkhom (1874), L.R. 9 Ch. 697, 43 L.J. (Bey.) 122, 22 
W.R. 907, to prevent a possession being merely “formal” 
under the words of the above-quoted provision, (43 L.J. 
(Bey.) of p. 126).

"There must be something done, which, in the eyes of 
everybody who sees the goods, or who is concerned in the 
matter, plainly takes the goods out of the apparent 
possession of the debtor.”

Again, the decisions have restricted the meaning of ap
parent possession, notwithstanding its definition, by hold
ing, for instance, that where there was really no change 
in the actual possession, the actual and apparent possession
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would be attributed by law to the person holding the legal 
title. Ramsay v. Margrett, [1894] 2 Q.B. 18, followed and 
applied in a number of eases and lastly in French v. Gething, 
[1922] 1 K.B. 236.

In my opinion, we have nothing to do with statutory re
quirements of the conditions as to delivery or possession, 
obviating the necessity for a bill of sale or chattel mortgage 
in the first instance but, at all events in the case of a mort
gage in good standing, have merely to enquire what, apart 
altogether from such statutes, would be an actual bona fide 
taking of possession in the eye of the law.

But, if this view generally is incorrect, then certainly no 
greater or different change of possession is necessary to 
dispense with a properly registered instrument.

Under our ordinance, this is merely an “actual" 
possession, and it is not actual as interpreted in the present 
Ontario Act, for that interpretation was introduced only in 
1892 (Ont.) ch. 26, sec. 3. No such interpretation clause 
has been added to our ordinance which was introduced long 
prior to that Act.

The cases decided under the Ontario Act, prior to 1892, 
are much less exacting upon the question of possession than 
those subsequently decided. See for instance Kinloch v. 
Scribner (1886), 14 Can. S.C.R. 77.

It is clear then that great discrimination must be used in 
attempting to apply the judicial decisions of other Provinces 
and of England to the statutory provisions of this Province. 
I desire to emphasize the point that all these expressions 
refer to the condition imposed by statute making necessary 
the taking and filing of an instrument of mortgage in the 
first instance and do not purport to deal with the distinct 
question of the rights and duties of a mortgagee once he 
has a valid mortgage.

In the Dearborn case, 47 D.L.R. 27, the question, whether 
the taking of possession by a mortgagee without the inter
vention of the mortgagor would keep the mortgage in good 
standing, and if so, what is a sufficient taking of possession 
for that purpose, were not settled.

As already stated, there was no renewal in that case and 
the seizure by the mortgagee, in that case, was made after 
the time for renewal had expired. Here, the mortgage was 
in good standing, and, consequently, the question for our 
consideration now is whether, while a mortgage is in good 
standing, taking of possession by the mortgagee obviates

Alta.
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the necessity for renewal, and if it does, was there a suffi
cient taking of possession.

In the Dearborn case it was held that the iiossession taken 
was not sufficient for the purpose—namely, of validating a 
mortgage which already had ceased to he in good standing.

Anglin J., says 47 D.L.R. at p. 35 that the evidence did 
not:—"establish any change of possession or anything more 
than a mere formal delivery to the sheriff's officer, as the 
mortgagee’s bailiff, withoul any real change of the 
possession being intended or effected. The apparent posses
sion continued as before. The goods covered by the chattel 
mortgage were found by the sherill’s officer lying in or 
about a barn on a tenanted farm. After taking an inven
tory, the officer left them on tne place just ns be found them 
in charge of the tenant without pin . merely with instruc
tions to ‘see that nobody took the si ntl ’ I n my opinion, even 
in the absence of a statutory provision expressly prescrib
ing that the change of possession be open and reasonably 
sufficient to afford public notice 1 hen of ( Hoiinlioom v. (Ira>/- 
den, (1894), 26 O. R. 298. at p. 31)i), what took place did 
not constitute the ‘actual and continued change of posses
sion’ requisite to dispense with a mortgage duly registered 
in conformity with the Bills of Sale Ordinance, and only 
such possession would enable the mortgagee to hold as 
against execution creditors of the mortgagor.’’

Mignault, J., expressly agreed with Anglin, J., (47 D.L.R. 
at p. 43) that “there was not, by means of the proceedings 
under the seizure (under the mortgage] such a taking of 
possession of the mortgaged goods as would dispense with 
compliance with the requirements of the statute as to regis
tration or renewal thereof."

Davies, C.J., held that, inasmuch as the goods had not 
been actually sold at the instance of the mortgagee, they 
were still held under the mortgage which had become invalid 
against the execution creditors, apparently holding that even 
a seizure resulting in an entire change of possession would 
be insufficient. Anglin and Mignault, JJ., expressly leave 
open this question contenting themselves with finding an 
insufficient change of possession. Idington and Brodeur, 
JJ„ express no opinion upon this point, which is, therefore, 
left entirely open.

There are in the present case three execution creditors 
who are plaintiffs. Their executions were respectively 
placed in the sheriff’s hands on June 21, August 19 and June 
14, 1921. The debts founding their judgments were, appar-
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ently, all in existence before the date of the renewal of the A|t»- 
mortgage. Apl,. uiv.

On November 1, 1920, the sheriff seized the mortgaged — 
goods under a warrant issued to him by Coste, the mort- McCabe 
gagee; and the sheriff took some kind of possession of the coste. 
goods and was continuing to hold the goods when the plain- —-A
tiff’s executions came into his hands.

To understand the kind of possession the sheriff took as 
mortgagee’s bailiff it is necessary to call attention first 
to some other facts.

The chattel mortgage, as already stated, was made by 
Martin alone. Concurrently, he, alone, executed a land mort
gage upon the land upon which all the goods in question were 
situated : and each is expressly stated to lie collateral the one 
to the other. The land and the goods together were the 
business premises and plant of a foundry and machine shop.
This business was carried on by the firm of Martin & Phil
lips, apparently, from a time soon following the execution 
of the mortgages—for the debts to the execution creditors 
were partnership debts—and the proper inference to be 
drawn is, it seems to me, that, subsequently to the mort
gages, Phillips acquired as purchaser some proprietary inter
est in the goods and perhaps in the land and that at a date 
long prior to the date at which, if nothing obviating the 
necessity for it intervened, it became necessary to renew 
the chattel mortgage.

An agreement between Martin and Phillips made buna fidt 
whereby Phillips was given a partnership interest in Mar
tin’s property would not. I think, in view of a considerable 
body of judicial authority ill Ontario, followed in the West
ern Provinces, come within the provisions of the ll'lls of 
Sale Ordinance so as to require the registration of a bill of 
sale, in default of change of possession.

If this is so, then, in consequence of the provisions of the 
Partnership Ordinance, N.W.T. Ord. 1899, ch. 7, sec. 25, the 
goods being partnership property were seizable only under 
the executions against the firm, as such, of Martin & Phillips, 
not under those against ibe individual partners, Martin &
Phillips.

When the sheriff went to execute the mortgagee's dis
tress warrant he found one White in charge of the business 
as manager, i.e., of the partnership business of Martin &
Phillips. He had acted in that capacity from about Novem
ber, 1918. Martin had since about November, 1919, been 
engaged in developing some exploration work in the north
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Alu. country and, consequently, was seldom, if ever, about the 
App Div Prem*8es of the partnership. Phillips" work was "field work” 

—— ' and he consequently was never actively concerned with the 
McCabe shop. There was a painted sign on the building "Martin & 
Coste Phillips." When the sheriff made the seizure under the
---- mortgagee’s distress warrant, he took an undertaking from

B*lk J A White to keep the goods as his bailiff. The question of 
White's remuneration was not talked of until some 6 or 7 
weeks afterwards, when it was agreed between him and the 
sheriff that he should get his compensation by continuing to 
run the business and make what he could out of it—the idea, 
apparently, being that it would be disastrous not to keep the 
business on as a going concern, and that, in the course of 
time, it might be sold as an entirety for a sufficient sum to 
satisfy or nearly satisfy all creditors. White took charge 
and managed the business, independently of both Martin 
and Phillips. He cut down the staff somewhat.

It is, I think, the proper inference, that all the employees 
of the business knew that Martin and Phillips had lost con
trol of the business and probably that any of the public 
doing business with White as manager knew that some 
change of that nature had taken place.

On October 27, 1920, Coste commenced an action on his 
land mortgage and in that action an order nisi (that is, 
judgment), was issued on March 8, 1921.

In that action, on June 29, 1921, the plaintiff obtained an 
order for sale of the land, and, concurrently, obtained under 
the Act respecting Extra Judicial and other seizures an 
order for the sale of the goods comprised in the chattel mort
gage. The two orders were, substantially, in the same terms, 
and resulted in an advertisement being settled by the Master 
for the sale by tender both of the land arid goods. The ad
vertisement purported to be given “pursuant to judgment 
and order for sale in a certain action No. 16705" (Coste v. 
Martin) “in the Supreme Court, Judicial District of Calgary 
and under and by virtue of a chattel mortgage from Walter 
R. Martin to Eugene Coste, and a distress warrant directed 
to the sheriff of the Judicial District of Medicine Hat against 
the goods and chattels therein contained, and under and by 
virtue of an order for sale of the said goods and chattels.”

No sale was effected. Nothing that occurred afterwards 
seems material.

It is to be remembered that in this Province—differing 
in this respect from all the other Provinces—a mortgagee 
cannot himself make a seizure for the purpose of realising
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upon his mortgage but is compelled to do so through the Alt*, 
sheriff (1914 (Alta.), ch. 4, sec. 1) with the two conse- Ap”~5iv 
quences, first that he is to a large extent, compulsorily, in the 
hands of the sheriff, and secondly, that his bailiff is a public McCabe 
official, whose acts, it would seem, ought to be given a more ci ste. 
public effect than those of a private individual. ----

If we take the case of a mortgage, unquestionably valiaH,,ldle*""1 A 
as against creditors, it seems to be undoubted that if the 
mortgagee, during the currency of the mortgage and before 
renewal, becomes necessary, takes what is an unquestion
able actual possession of the goods, and yet makes no sale or 
change of title in the goods, the mortgage remains valid and 
effective as against the creditors of the mortgagor without 
renewal. Wood v. Weimar (1881), 104 U.S. 786. This pro
position depends not upon the Bills of Sale Ordinance, which 
have no application to such a case, but upon the general law, 
composed of what was formerly common law and equity 
(See Hitlhert V. Peterson (1905), 36 Can. S.C.R. 324).

The possession taken in this case by the sheriff as bailiff 
for the mortgagee, unlike that in the Dearborn case, 47 
D.L.R. 27, was clearly actual, which, as I have said, is, I 
think, sufficient, but it was also, in my opinion, also visible, 
if that is essential.

Had I come to the conclusion that the defendant could not 
maintain his claim under the chattel mortgage, I should 
have been disposed to direct a reference to a Judge to ascer
tain what, if any, of the goods in question, could be held by 
the mortgagee under his land mortgage, for it appears alto
gether likely that a large proportion of the goods are fix
tures which the land mortgage would carry and that there 
was no final and irrevocable election by the mortgagee to 
treat them as chattels.

For the reasons indicated, I would hold in favour of the 
defendant's chattel mortgage, with the result that I would 
allow the appeal with costs, and direct judgment to be en
tered for the defendant with costs, including the defend
ant's costs of the interpleader proceedings.

HyNDMAN, J.A.:—I agree generally with the remarks of 
Beck, J.A., in allowing the appeal.

I am greatly impressed with the peculiar terms of sec. 23 
of the Bills of Sale Ordinance, O.C. 1915, ch. 43, empowering 
a Judge to extend the time for registration. It enacts sub
stantially:—

“Subject to the rights of third persons accrued by reason 
o such omissions as are herinafter defined [a Judge of the
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D.C................. ] on being satisfied that the omission to reg
ister a mortgage.......... or any............... renewal thereof with
in the time prescribed by this Ordinance...........may in his
discretion order such omission.................. to lie rectified by
.................. extending the time for such registration on such
terms mol ioutillions, if nun, ns In security, notice by adver- 
tixi on nl or otIn rtrisi or ns to any other matter as he thinks 
fit io (h 111'

Now il liie expression iliird persons'' is to be taken as the 
eoui\aient of "creditors'' and “creditors" mean the whole 
body of creditors then in existence, as decided in the Dear- 
horn case 17 11 L U 27. then it seems impossible to conceive 
wliat object the legislation could have hud in view, in pro
viding that the Judge should have the right to require 
security, give notice by advertisement, &e., &c. It surely 
must have been intended that a certain fraction only of the 
body of creditors would still remain unprejudiced by reason 
of the order and that, once the order Is granted, the chattel 
mortgage should stand valid and effectual against all, except 
those who already have rights directly against the goods, 
and those who arc protected specifically in the Judge's order, 
which protection he, doubtless, would have the power to give.

To illustrate what 1 have in mind, take the case of a mort
gagor (the mortgage not having been renewed in time) 
having a number of creditors, some execution creditors and 
others whose debts are not yet, but are almost, due; and 
still others whose claims do not mature for a lengthy period.

In such circumstances, the Judge would, of course, have 
no authority to make any order affecting execution creditors 
whose rights had already, in fact, accrued directly against 
the goods ; but. he would have power to make his order, sub
ject to the rights of the ordinary creditor, whose debt is on 
the eve of maturity, and cut out any claims of the creditor 
whose debt does not mature for a lengthy period.

Unless this was what was in the contemplation of the 
framers of the Act, the provisions I have referred to, must, 
1 think, be regarded as a mere waste of words, for they can 
have no practical or useful effect if the order is, in any event, 
subject to the rights of "third persons” interpreted as mean
ing "creditors generally" as decided in the Dearborn case.

It must not be overlooked that the granting of the order 
is in the discretion of the Judge and that he is empowered 
to make all necessary inquiries as to the true state of the 
mortgagor’s affairs, and that he may grant the order on 
such terms and conditions as he may think fit to direct.



70 D.L.R.] Dominion Law Reports. 41

This, 1 think, is the protection which the public was in
tended to have by the legislation : but once the order is made, 
then the omission is rectified, or wiped out, subject only to 
such rights of third persons against the specific goods as 
they acquired owing to the omission, and possibly, subject 
further to such terms and conditions as the Judge may 
impose with regard to the unsecured or ordinary creditors.

Appeal allowed.

THOMPSON v. NORTHERN TRUST Co.
Saskatchewan Court of Khif/'n Bruch, Brown, C.J.K.B.

October 4. 1923,
Discovery and inspection (MV—30)—Amendment of ci aim after

TRIAL HAS PARTLY TAKEN PLACE—EXAMINATION FOR DISCOVERY
—When <;rantei>—Sask. rules.

Where* the plaintiff’s claim has been amended after the trial 
of an action has partly taken place, and where such amendment 
is of such a character as to make it unsafe for the parties to go 
to trial without an examination for discovery, leave to examine 
will be granted, but it will not be granted when it can be of no 
assistance to the parties.

Appeal from the order of a local Master refusing an 
order for examination for discovery. Affirmed.

W. H. McEwen, for plaintiffs.
T. I). Brown, K.C., for defendant.
Brown, C.J. K.B.:—The material on which this applica

tion is based is so incomplete and unsatisfactory that one is 
tempted to dismiss the appeal on that basis alone. There 
is no material to indicate the state of the case at all, and 
even the pleadings are not complete, although a perusal of 
them is essential for a proper disposition of the application. 
There is what purports to be an amended statement of claim 
on file, but no original, and it is impossible to decide from a 
perusal of the amended claim to what extent the original 
claim has been affected by the amendments. Counsel, how
ever. made certain statements during the argument, and 1 
assume that somewhat similar statements were made during 
the argument before the local Master. I will endeavour to 
deal with the appeal in the light of such statements.

It appears that the action as originally framed was for 
an accounting. In this state of the pleadings, the case was 
set down for trial and came on for trial. The trial Judge 
ordered a reference and accounting, and in connection with 
the accounting, a special audit of the defendant's books was 
made. After the audit, and because of certain facts which 
came to light as a result of the audit, the plaintiffs applied 
to amend their claim so as to cover the matters mus revealed.

Sask.

K.B.
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Can. 

Ex. Ct.

The amendment was allowed ami si . m ;t of defence filed 
to the amended claim. The defendants now want to examine 
certain of the plaintiffs for discovery. Ordinarily under our 
rules, either party is entitled, as a matter of course, to 
examine the other for discovery before trial, and ordinarily, 
unless the examination is held before trial it cannot be held 
at all Sterena v. Olaon (1904), 6 Terr. L.R. 106. The above 
case, however, does not apply to the situation here, where 
the plaintiffs’ claim has been amended after the trial has 
partly taken place. 1 can readily understand an amendment 
being of such a character as to justify an examination for 
discovery and as to make it unsafe for parties to continue 
the trial without such examination. I am not satisfied that 
an examination is at all necessary in this case. The defend
ants do not suggest in what respect they hope to get any 
assistance from such examination, and, moreover, I gather 
from the statements of counsel that the plaintiffs’ amended 
claim largely arises out of disclosures made from an exami
nation of the defendant’s books and accounts, and it would 
appear to me that an examination of the plaintiffs would 
not be of any assistance. It may be that the defendants 
should have further and better particulars. If they want 
such particulars, they can demand same, and in the event 
of a refusal, and in the further event of them being entitled 
to such particulars, the same would be ordered on an applica
tion made for that purpose. Under all the circumstances, 1 
see no reason for disturbing the order made by the local 
Master, and the appeal is, therefore, dismissed with costs.

Appeal dianiiaeKl.

THE KING v. NA8HWAAK PULI’ It PAPER Co.
Exchequer Court of Canada, Andctte, ./. September 28, 1922. 

Evidence ($IIB—-108)—Damages—Circumstantial evidence-
burden of Proof—Appreciation of evidence.

Where plaintiff is forced to prove his case from presumptive or 
circumstantial evidence, such evidence, in order to prevail, should 
not only give rise to a presumption in favour of plaintiff's con
tention, but should also exclude the possibility of the accident 
having been occasioned by any other causes than those relied 
upon by the plaintiff.

Information filed by the Attorney General of Canada 
on behalf of His Majesty The King to recover damages sus
tained by reason of the caving in of certain portion of the 
right of way of the C.N.R. by a wash-out in the Province of 
New Brunswick. Dismissed.

The facts of the case are as follows :—
Plaintiff had built the embankment hereinafter mentioned 

leading to a railway bridge over the Nashwaak River as
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part of its railway system. This embankment was built 18 Can. 
feet in height and solely of loose sand and gravel, and was Ex ^
not rip-rapped. It extended into the water and being on a ----
bend in the river was exposed to the full strength of the The King 
current. A wing-wall of the bridge was also erected, at nashwaak 
right angles to the bank of the river, causing an eddy or Pulp * 
whirlpool against this said embankment. Papi^Co.

Defendant who for years had been using the river for the au<hu. j. 
driving of its logs, etc., had erected a dam about three- 
quarters of a mile below the bridge and had also a number 
of piers connected by floating booms, used for the collecting 
and sorting of logs. This installation had been duly approved 
of by the Provincial Government. Part of the piers were car
ried away during the night previous to the accident. The 
river itself is a fast flowing river about 200 feet wide and 
the flow thereof had been greatly increased, at the time in 
question, by heavy rains and by melting snow, and freshets 
had occurred at different places along the river, and the 
frost was coming out of the ground. A number of logs had 
accumulated on the piers of the bridge extending a distance 
of 50 yards up stream, which did not raise the water and 
did not, appreciably, interfere with the flow thereof. For 
between 50 to 160 ft. below the bridge, there was clear water 
without logs.

On Monday, May 10, 1920, whilst a train of the plaintiff 
was travelling over the said embankment, it caved in, caus
ing the train to topple over, resulting in the death of some 
of the crew and damage to cars, etc., for which compensa
tion is now claimed from the defendant. Plaintiff claims that 
the cave in was caused by the works and jams of logs of the 
defendant, backing the water to an unusual height, to wit,
2 or 3 ft. above customary level, and when the piers broke, 
the water, suddenly receding, caused a suction under the 
embankment, undermining it, which was the cause of the 
accident. No one saw this exceptionally high water, or the 
waters receding. Defendant's contention is that the cave in 
was due to the improper construction of the embankment, 
amounting to negligence.

P. J. Hughes and Raleigh Trites, for plaintiff.
W. Henry Harrison and J. J. F. Winslow, for defendant.
Audette, J.:—This is an information exhibited by the 

Attorney General of Canada, whereby the Crown claims the 
sum of $21,319.22 as damages resulting from an accident on 
the Canadian National Railway. It is alleged that the right
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Can. of way caved in as a result of the use, in the manner herein- 
Fx ct a*ter mentioned, by the defendants, of their piers and dams 

in driving logs on the Nashwaak River, near Marysville, in 
Tht: King the County of York, in the Province of New Brunswick. 
Nashwaak The defendants, who as well as their predecessors in title 

Pm.p & have been driving logs on the river in question for a number 
Paper Co.„f years, deny having, in any manner whatsoever, done any- 
A.»ur. j. thing on the river which caused the accident in question : 

and aver by their pleadings that the accident resulted from 
the improper and negligent construction of the embankment 
which caved in and slid down the river on May 10, 1920.

The parties herein have filed for the purposes of this 
action, as ex. 11, the following admission, viz. :—

“1. That the defendant is riparian owner on both sides 
of the river from the highway bridge at Marysville to a 
point aliove the abutments and the piers holding the booms 
of the defendant company, which were carried out at the 
time of the accident. 2. That a dam alwve the highway 
bridge at Marysville war in existence for over 65 years prior 
to the time it was carried out. 3. That the C.N.R. authorities 
knew of the building of the dam and had the plan thereof."

And by ex. 10, it is further, inter alia, admitted :—
“(7) That the right of way upon which the Nashwaak 

bridge and its approaches are situate, to a width of 200 ft. 
on the west bank and 425 ft. on the east bank, is vested in 
His Majesty the King in fee simple.”

The accident took place on the early morning of Monday, 
May 10, 1920.

On that morning of May 10, 1920, Moore, a locomotive 
engineer on the C.N.R. left South Devon at 4.40 a.m. and 
passed over the fill adjoining the railway bridge, where the 
accident occurred later—at between 4.50 and 4.55 a m., with 
engine and tender running backwards and saw nothing, felt 
nothing unusual. He got over the place in question without 
accident and without noticing anything wrong.

On the same morning of May 10, 1920, conductor Long 
testified that he left South De\on. at 4.50 a m. with the local 
freight train, loaded with pulpwood, composed of engine and 
about 15 cars and van, and proceeded to Marysville which 
he left at 5.30 a.m. and at about 1 Vi miles therefrom, when 
he came to the west embankment of the railway bridge built 
across the Nashwaak river, the engine, tender and two cars 
went over the embankment,—as more particularly shown 
by the two photographs exs. 1 and 2.

Two of the crew lost their lives, one was injured, the track
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and rolling stock were damaged ; and for the recovery of all Cen- 
such elements of damage, the Crown is now suing the ct. 
defendants. —-

Long says he came over from his van to the place of the ”HE hlNC 
accident and found half of the fdling gone,—from the centre Nashwaak 
of the road it had slid out. The rails and sleepers had top- Peer & 
pled over, leaning towards the river. He judged about 65 Pafbi ('0, 
ft. in length had so slid. The centre of the track between Audetw. j. 
those 65 ft. was worn out more than the ends. The embank
ment at that place is 18 ft. high. The engine and two cars 
took also a deal of material with them when falling down 
the embankment.

There had been a steady and heavy rain all of Saturday 
and Sunday (8th and 9th Mav), preceding the Monday 
(l(lth) upon which the accident happened. One witness said 
he thought the rain had started during the night of Friday.

The river was running high and rising on Saturday and 
Sunday, the volume of water being increased by the melting 
of snow in the forests, and the heavy rain during several 
days. Freshets were manifested at different places on the 
river, around the date in question. And witness Underhill 
said that he noticed quite a freshet, but that it was nothing 
unusual for that time on the river.

The Nashwaak river, as put by one witness, is a “savage 
river” liable to rises and falls.

About three quarters of a mile or so below the railway 
bridge, adjoining which the western embankment is built 
on the edge of the shore and which slid out, the defendant 
company had erected a concrete dam, and in 1919-1920, at 
1000 ft. above the dam, they had five piers diagonally set 
across the river, and at the same height as the dam, being 
composed of two shore abutments and three piers, in front 
of which was a floating boom tied to the piers, for the pur
poses of gathering their logs. In the result, two new piers 
had been added at that date. The whole installation was 
approved by the Provincial Government.1865 (N.B.), ch.
53; 1919 (N.B.), ch. 109; C.P.R. Co. v. Parke, [1899] A.C.
535, 15 Times L.R. 427.

The theory of the Crown is that during the night between 
Sunday and Monday the top of these piers gave out under 
the pressure of the logs which had formed a floating jam; 
hut there was no eye witness of the actual occurrence heard 
before me. Yet, it would appear from the evidence that the 
piers had given away and the water receded before the first
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Can. train passed over the embankment in question on the morn- 
ing of the accident.

The river is about 200 ft. wide and 14 ft. deep, which would 
The Kino give quite a large cross-section.
Nashwaak Now> *t is contended by the plaintiff that the gathering 

Pclp * of a large quantity of logs at the piers had the effect of 
Paper Co. raising the water about 3 ft. higher than the highest level 
Aufeto. i of the past, and that, assuming the logs went over suddenly 

during the night of Sunday to Monday, the flow of the water 
being impeded and retarded by the logs, in suddenly reced
ing, created a suction under the embankment at the railway 
bridge about three quarters of a mile up the river.

While this theory is supported by some evidence and con
tradicted by other, it may lie stated, that, under conflicting 
evidence, it is so asserted. Anil as admitted at trial, the 
evidence does not disclose the cause of the accident. Even 
if, as surmised, the jam at the piers might have occasioned 
the damage to the bank, there is no evidence that it did and 
there is no reason to take that inference as a fact and be 
on the alert to accept it.

Was this alleged flood on the river the result of the piers 
or of the heavy rain? No one saw the waters receding sud
denly, as alleged. Washouts on railways continually occur 
in the course of the year, and more especially in the spring, 
as a result of heavy rain and freshets, as well near and 
away from rivers.

The accident itself affords no just inference against the 
defendants,—it is a matter of proof. One must look around 
and see if the accident might just as well be the result of 
other causes. It is contended by witnesses heard on behalf 
of plaintiff that a floating jam would not affect the height 
of water to the extent mentioned by some other witnesses.

Now confronting this wide field of conjecture, there is 
sufficient evidence of a positive character to justify the 
inference of that it was not good and prudent workmanship 
to construct of sand and gravel an embankment 18 ft. high 
on this edge of a shore without the protection of rip-rap. 
How indifferent the railway people were to the possibilities 
of trouble here is further manifested by the fact that the 
workmen engaged in constructing the embankment were 
taken away before the same was completed to the satisfac
tion of the perso, in charge of such construction. More
over, if the waters had only reached a level of 3 ft. less, the 
slide and the accident might just as well have happened 
from the same cause on account of defective construction.



70 D.L.R.] Dominion Law Reports. 47

There is no evidence establishing that the scouring or caving 
in started high or low on the bank.

There is ample evidence on the record to find that Un
building of such a railway embankment with a bank of light 
gravel and sand exposed to the action of the water in the 
river would not be proper workmanship and would amount 
to negligence. All reasonable care in the construction and 
maintenance of the bank does not seem to have been estab
lished.

It is important, however, to note and consider that while 
it is contended that the water went to this height of 2 to 3 
ft. above the normal height,—that no one ever saw it. The 
contention is exclusively based upon the evidence of wit
nesses who gather and reason it from indicia upon the 
ground—upon the soil. And more especially, upon the evi
dence of witness Wade, a section man upon this very section 
which was under his care, who, after the accident,—at about 
9 o'clock on Monday morning, May 10, 1920, crossed over 
the east side,—the side opposite where the accident hap
pened, and made a mark on a telegraph post at the height 
he thought the water had gone up to. Again it will be noted 
this witness speaks not from having seen the water at that 
height but at the height he theorized and surmised it went 
from indicia on the post. In appreciating this testimony 
one must not forget that it had been raining heavily for 
several days and that this telegraph post must have been 
wet and soaked with rain from top to bottom. How could 
Wade with certainty distinguish the wet from the rain and 
the wet from the water from the river?

It is in evidence that by Sunday and even Monday morn
ing there was a serious and large accumulation of logs occa
sioned by the piers of the railway bridge for 50 yards back, 
as testified to by witness Kastcrbrook—above the place 
where the accident happened—and yet this large accumu
lation of logs,—as shown on several photographs filed as 
exhibits,—did not seem to have interfered with the flow of 
the water in the river below. There is no evidence as to that 
effect and it is with this jam above the Railway Bridge that 
this high water and the floating jam below would have mani
fested itself at the piers near the dam. :l | of a mile below, 
according to the theoretical and surmising evidence, placing 
the cause of the accident to such jam.

There was a strong current in the river during the days in 
question,—but it is well in this respect to consider that the 
embankment that gave way and where the accident hap-

Ex. ft.
Tilt: Kinc,
Nashwaai, 

Pi l e & 
Paper Co.

Auik-ll- J.
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pencil, is at almost right angle at the bend of the river 
yx Ct where the full strength of the current strikes the very oppo-
---- site side of the river where the accident happened. More-

The King over, one must not overlook that the lower end of the west- 
NASHWAAKern winK wall of the railway bridge, adjoining the place of 

Pci.r & the accident, extends about 15 ft. from the shore, as testi- 
1‘APta Co. fled by witness Maxwell, a civil engineer, who recently made 
Audi-it*-, i. a survey of the locality and the main abutment, is almost 

at right angle with the river.
From the evidence adduced by witness Price it appears 

that the bank would have,—either partly or entirely—gone 
only between the passage of the first train and that of the 
freight train that morning. He saw the accident from the 
opposite side of the river, at a distance of alwut 200 yards. 
He says that at about 5 o’clock, or before, that morning, 
when there was a dense fog he “thought he noticed some
thing like fresh dirt on the south side of the embankment."

And at about 6 o'clock, when “the fog had lifted some," 
he heard the train coming and then could see that the bank 
had gone and the sleepers curved in.

At that time, according to the plaintiff's contention, the 
waters had subsided. At no time did the logs gather within 
between 50 and 150 ft. below the railway bridge, where it 
remained clear water. The logs would have gathered be
tween the piers,—1,000 feet about the dam,—and this dis
tance of 50 to 150 ft. from the railway bridge.

The question left to the Court is to determine whether 
this theory or surmise is a sufficient discharge of the burden 
of proof cast upon the plaintiff in proving his case—when 
it is obvious the accident might, under the circumstances, 
have happened through and resulted from several other 
causes which will have to be examined and analysed.

(a) The defendants contend the embankment in question 
"was improperly and negligently constructed." Upon this 
point, there is clear anil distinct evidence, by competent 
witness, that had the embankment been properly rip-rapped 
there would have been no caving in, no slide and, therefore, 
no accident.

From the examination of all I he photographs taken on 
May 10, the date of the accident, there is nothing showing 
any stone or any rip-rap, but quite the contrary.

There does not seem to have been any slide between the 
dam and the bridge, except at this embankment made of 
the material mentioned at trial. Would not that go to show 
that if there has been any slide there, that it is due to the
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material used, which was left unprotected? <'«n
There is conflict in the evidence in the engineer who was Kx ct 

supposed to have the charge of tilling liehind the western 
wing wall at the time of the construction of the railway Tm k,NG 
liriilge—and Astle the section foreman who was in charge Nashwaak 
of the men making the till of this western approach—with Hi-lp & 
respect to the nature of the material used. However, wit- t‘AI'll< < "■ 
ness Howie, a civil engineer, and one of the contracting Asfeto. J 
firm lor that bridge, testified that he saw the material used 
in the embankment and that wnile he qualified it as good 
material, he says that it was not material that would pro
tect itself against water—it would be all right if protected.
Hut would not such a construction become a dangerous 
menace under flood conditions? Even witness Condon, Dis
trict Engineer, C.N.Ky., says he would not leave a bank of 
light material exposed to water. Coming back to what has 
already been said which is that if properly rip-rapped, no 
accident would have happened, and as testified to by several 
witnesses, the embankment should have been properly rip- 
rapped above extreme high water and that it would be negli
gence not to so protect it.

In Gnat Western K. Co. v. Braid (1863), 1 Moo. P.C.
(N.S.) 101, at 116, 15 E.R. 640, Lord Chelmsford said:
“There can lie no doubt that where an injury is alleged to 
have arisen from the improper construction of a railway, the 
fact of its having given way will amount to prima facie evi
dence of its insufficiency and this evidence may become con
clusive from the absence of any proof on the part of the com
pany to rebut it.” See also Wing v. London General Omnibus 
Co., [1909] 2 K.B. 652, at p. 663, 78 L.J. (K.B.) 1063, 25 
Times L.R. 729.

(b) The accident happened on May 10, when the frost was 
coming out of the ground and when the railway authorities 
knew so well that their road bed was not in good anil proper 
order, that witness Long,—the engineer in charge of the 
wrecked freight train,—testified that it was an ordinary 
freshet and that at the time of the accident he was going 
at a speed of 5 to 6 miles,—because they had had “orders 
limiting their speed to 10 miles an hour, due to the softness 
of the track,—that frost was then coming out of the ground, 
that pulp wood was heavy—Would not the limiting of 
sliced to such a low rate as 10 miles an hour for these rea
sons amount to the knowledge that their tracks or right of 
way was in precarious condition and that it would be as 
plausible to surmise or accept the theory that the accident
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Van. might have been the result of this bad state of the right of 
way rather than that assumed—sudden receding of water. 

‘ ' in the river.—which no one ever saw ?
Thk Kinc (c) Witness t'ampbell said that “the jar of a train would 
NABHWAAK^tart a slide.” Would not this be also more likely when the 

Fvlp & roadbed of the railway was in such bad condition that freight 
Pacer Co. trains were not allowed to travel at a greater speed than 10 
Audrtôi j. miles an hour?

(d) A train—or rather an engine and tender—had passed 
over the place of the accident shortly before the mishap 
without its crew noticing anything out of the ordinary. 
Before approaching the railway bridge and the place of the 
accident there is in the track a curve running into a tangent. 
Is it not also reasonable to surmise or suggest that a rail 
might very well have spread after the passage of the first 
train that morning, and started the slide described by wit
ness Price ? Is not that theory as reasonable as the sudden 
receding of the water on the river having the effect claimed 
as above mentioned ? Witness Condon says the spread of a 
rail would have the same effect on the embankment as that 
claimed by the sudden receding of the waters on the river.

(e> Respecting the tilling of the approach or embankment 
at the back of this wing wall.extending 15 ft.from the shore, 
the evidence discloses that it was entrusted to section- 
foreman Astle who declared there was no engineer in charge 
while he did the work,—notwithstanding the statement of 
the railway engineer who stated he occasionally went over 
to inspect. The same engineer was also contradicted respect
ing his statement as to the nature of tne material used or 
rather where the material was also taken from. Witness 
Astle, the person in charge, stated rock had been thrown at 
the foot of the fill, but he adds that “we had not time to put 
rock as we wanted, we were called away." Wither» V. Not th 
Knit R. Co. (1858), 27 L.J. (Ex.) 417.

Be that as it may, there is no satisfactory evidence to 
establish that the embankment was properly rip-rapped and 
that the necessary stone was put into the embankment.

I must also find, under the evidence, that the rip-rap men
tioned in ex. 1) was not placed on that embankment. The 
context of the evidence establishes that clearly as the con
struction contract had nothing to do with the filling at the 
back of the embankment.

(f) It is further established by the evidence and ex. 1 
that the building of the wing-wall at almost right angle with 
the river,—at that bend—and extending 15 ft. from the
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shore has had the effect of deflecting the course of the water N.B. 
or current onto the opposite shore and of creating an eddy ApjTltiv 
(or a whirlpool as put by one of the witnesses), at the very 
foot or toe of this embankment which so caved in. The eddy 
was observed and noticed by some of the witnesses. Could 
not that eddy work into a sandy bank,—if it was not rip- 
rapped—and undermine and scour at the toe, thus provok
ing the slide in question? Witness Bishop contends that 
the embankment should not only have been rip-rapped on 
the surface, but that the bottom of the fill should have been 
made entirely of stone. The plaintiff rests his case upon 
the theory and surmise of one single manner in which the 
accident might have happened and I lind that out of the 
many other causes above mentioned the one suggested by 
the plaintiff is the most unlikely of all.

However, the onus was u|>on the plaintiff to prove his case, 
and this onus was not discharged by the evidence adduced 
from which inferences merely could be drawn and which 
tailed to negative the possibility of the accident having 
been occasioned by other causes which are just as plausible, 
if not more, than that surmised and relied upon by the plain
tiff. The plaintiff failed to show with any reasonable 
degree of certainty—there is no direct evidence, flowing 
from weighty, precise and consistent presumptions or con
jecture arising from the facts proved—that the accident 
was actually caused by the positive fault, imprudence or 
neglect of the defendant. In the result, I must find that 
the plaintiff has failed to prove his case. Quebec and Lake 
St. John R. Co. v. Julien (1906), 37 Can. S.C.R. 632; Mont
real Roll tin/ Hills Co. v. Corcoran (1896), 26 Can. S.C.R.
595 ; Beck v. C.N.R. Co. ( 1910), 2 Alta. L.R. 549. (See 47 
Can. S.C.R. 397, ordering a new trial.)

Therefore, there will be judgment, declaring and adjudg
ing that the plaintiff has failed to prove his case and dismis
sing the action with costs.

Appeal dismissed.

REX t. LIMERICK; EX PARTE BURDEN.
\>v BrvHKU'icl. Supreme Court, Appellate Division, Hazes, C.J., 

White and Grimmer, JJ. June s, 19£i.
Si mMary Convictions (till—33|—Postponement ok decision

PENDINO HEARING OF ANOTHER CHARGE.
While Justices of the Peace in summary conviction cases are 

not to mix up two or more criminal charges and convict or 
acquit in one of * hem with reference to the facts or in respect to 
the facts appearing in the others, the Justices may, in any 
circumstance arising out of the case itself and for its better
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<1. tvrminaliim, adjourn or postpone their derision, and. In-fore de
riding it, proreed with the trinl of similar charges against the 
sann accused so long as their dine retain in so position i ng is 
honestly exercised, and not used with a view of bringing in 
farts or evidence not having any legitimate la-aring upon their 
derision.

Iffrr V Sle, res < 1914», 21 Can Cr. Cas. 18.1, followed; 
Humiit'in v. II ii/Ati, 1181121 2 IJ II. 2.i; Hen. v. Ten ( 18'ls| i;i 
Cox. C.C. 1.15; The Queen v. Meiteemu <I8U7>, il Can. Cr. Cas. 
,1.111, distinguished. |

Application by way of rrrlinrnri to otiash a conviction 
under the Intoxicating Liquor Act 1916 (N.B.), ch. 20. 
Rule nisi discharged.

/'. J. Hunhfi. shews cause against a rule nisi.
J. J. K. Winslow, in supiiort of rule.
The judgment of the Court was delivered by 
(iKIMMKK, J. :—In April last a writ of rrrlinrnri was 

granted by this Court to cause to be brought liefore it two 
convictions made by the Police Magistrate of Fredericton 
against one Weldon Burden for violation of the Intoxicating 
Liquor Act 1!)16 (N.B.I, ch. 20, the charges or complaint 
against him being res|iectively for selling and keeping liquor 
for sale. One conviction was made on January .1 last, and 
the other upon January 9. The writ of rrrlinrnri was 
granted upon the sole ground that the Police Magistrate 
acted without jurisdiction in intermixing the trial of the 
two charges against the defendant Burden, and not dispos
ing of one charge before proceeding with the other.

The facts as I am able to gather them are that on Decern - 
ber 110 last one Fraser Saunders, a sub-inspector under the 
Intoxicating Liquor Act, caused two informations to be 
laid against the defendant Burden, charging him in the one 
case that lietween September III), 1921, and December IK, 
1921, he did sell intoxicating liquor contrary to the pro
visions of the Intoxicating Liquor Act, and in the other 
case that on December 2.‘l. 1921, the said defendant did keep 
intoxicating liquor for sale in the City of Fredericton with
out having first obtained a wholesale or retail license under 
the Intoxicating Liquor Act of 1916. Summonses were duly 
issued to the defendant Burden requiring him to apiiear 
liefore the said Police Magistrate on January .1 last at 1(1 
o’clock in the forenoon, to answer the said information. 
The summonses were served upon the defendant, who ap- 
Ileaned as required and was represented by counsel, and the 
charge for selling liquor between the dates named, that is 
Septemlier 20 and December IK, 1921. was first proceeded 
with, and the evidence of witnesses was taken until the testi
mony of all the witnesses present in Court was exhausted.

N.H.

App. lliv.

Rex.
r.

Limbuck
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ami the vase was adjourned until 2.30 o'clock in the after
noon.

The second case was then taken up by the Police Magis
trate. and witnesses were called and examined. While this 
was being done, a witness in the first case who had not been 
present and on whose account the adjournment was made, 
came into the Court and the proceedings in the second case 
were stopped, those in the first case opened against the 
protest of the counsel for the defence, and the witness who 
had come into the Court was examined and gave his evi
dence. The Court having decided against the protest of 
the counsel for the defendant to proceed, the counsel, there
upon. withdrew from the case at that stage and left the 
courtroom. The witness having been examined, whose 
testimony was very short, the Court thereupon adjourned 
again until 2.110 o'clock in the afternoon ot the same day, 
when it was again proceeded with, and at which time the 
counsel for the defendant who had the Court in the fore
noon returned and again ap|>eared for the defendant, con
ducting the defence until the conclusion of the case, where- 
u|xm judgment was given by the Court and the defendant 
was found guilty of the offence charged against him and 
adjudged to pay a penalty of $200 and costs or be imprisoned 
in the York County jail for a period of f> months. After a 
certain amount of evidence had been taken in the second 
case an adjournment was also made in that until January 6 
at 2.30 p.m. upon which day the parties being present the 
case was proceeded with and evidence taken, whereupon the 
case was further adjourned until January 0 at 12 o'clock, 
when judgment was given, the defendant being fourni guilty 
of the offence charged, and adjudged to pay a penalty of 
$200 and costs or lie imprisoned in the York County jail 
for the period of six months.

From the method pursued by the Magistrate on the trial 
of these causes, it was contended by counsel for the defen
dant that he had so intermixed the trials on the charges 
that it was impossible for him not to have been influenced 
in the second case by the evidence given in the first, and 
that, therefore, the convictions were both bad and should 
be quashed. The case of Hamilton V. Walker, 118921 2 Q.B. 
25, was strongly relied upon as an authority for the quash
ing of the indictment. In that case, a charge was made 
against the same person upon two informations liefore 
Justices of the Peace under different sections of the statute. 
The Justices having heard the case on the first information

N'.B.

App. Div. 

Rex.
LlMWtlVk.



:>4 Dominion Law Reports. [70 D.L.R.

N.B. were asked by the defendant's solicitor to dismiss it, but 
A —™ .v they reserved judgment until they heard the other. The 

pl>’. " evidence being substantially the same in both eases, the 
Rex. Court quashed the conviction. In my opinion, this ease is 

I imesii k Nearly distinguishable from that now under consideration.
___ It is true that evidence was given by one witness in both

<;rimm.r i 0f these eases, but the conviction in the first ease contains 
evidence substantially different from that which was given 
in the second case, and it cannot, in my opinion, be success
fully contended that the conviction in the second case was 
based upon the evidence which was taken in the first case, 
or that the magistrate was necessarily so influenced by the 
evidence given in the first case that he felt constrained to 
make the conviction in the second case. This, I think, is 
clearly the distinction between the case cited, and also the 
other cases which were relied upon, viz.. Rig. v. Fry (18981, 
19 Cox. C.C. 135, 62 J.P. 457; Thr Qureu v. McRerney 
(1897), 3 Can. Cr. Cas. 339, 29 N.S.R. 327; Tin King v. 
Riirkr (1904), 8 Can. Cr. Cas. 14: and others.

It is quite true that our Courts do not countenance Jus
tices mixing up two or more criminal charges and convict
ing or acquitting in one of them with reference to the facts 
or in rcs|>ect to the fact appearing in the others, but it is 
also recognized as a prudent and right thing for Justice* to 
avoid taking any such course which might have the appear
ance of such a mistake. Equally, our Courts would hesitate 
to throw doubt upon the authority of Justices in any case 
arising out of the circumstances of the case itself, and for 
its better determination to adjourn or postpone their de
cision, because, if their discretion in this respect lie properly 
exercised, and not with a view of including facta or evidence 
which have no legitimate hearing upon their decision, it 
must not be interfered with. The point which is raised in 
this case was disposed of in our own Court in the case of 
8m V. Sin rm: Bit gurh Rii hind ( 1914), 21 Can. Cr. Cas. 
183, 42 N.B.R. 596, and I am of the opinion that the circum
stances which led to the decision of the Court in that case 
existed in this, and that there was no such intermixing of 
these two cases as to render the action of the Police Magis
trate improper or illegal. In the first case it was highly im
proper for the Police Magistrate, having adjourned the 
hearing until 2.30 o'clock in the afternoon to reopen it 
against the protests of counsel for the defendant, and take 
evidence. Upon this ground, if it had l>een urged liefore 
us, I am disposed to think the defendant could have sue-



70 D.L.H.] Dominion Law Reports. 55

eeeded in voiding the conviction, but that was not taken anil 
is not now open to the defendant. It does seem that a very 
severe penalty has been imposed upon the defendant, for the 
violations of the Act complained of, but this is purely a 
matter for the Police Court, with which, in my opinion, 
this Court has no right to interfere.

For the reasons stated the rule will be discharged.
Ruli1 discharged.

LANG8TAFF *. LANG8TAFF.
Saskatchewan Court of Appro/, Hanltain CJJi.. and Turgtas, McKay 

usd Martin, JJ.A., October tS, JS dit.
Ji HUMENT (tIG—S5>—Against coulis and chattels or deceased— 

Execction issved acaint lands—F.xecvtion set aside as

NOT BEINC WITHIN THE J CHOMENT—APPLICATION TO AMEND 
J CHOMENT —CiSEAT DELAY IN MAKINC—UEVOLVTION OE
Estates Act R.S.S. 11120, ch. 73 sac. 5—Constscction.

When- by the terms of a judgment a creditor is given the 
right to levy of the goods and chattels of the deceased in the 
hands of the representative, and an execution against lands has 
been held to have been improperly issued as not being within the 
terms of the judgment, the Court will not, after great delay on 
the part of the applicant, amend the judgment so as to enablc 
such applicant to reulize the amount of the judgment out of the 
lands of the estate, although if the attention of the Court, giving 
the judgment, hud been drawn at the time to the llevolution of 
Estates Act R.S.S. 111211, ch. 73 sec. 5, such right would prob
ably have been included in the judgment.

Motion for an order giving leave to realise the amount 
of a judgment ( 1920), 65 D.L.R. 429, out of the goods and 
lands of an estate in the hands of an administrator, and for 
that purpose to amend the judgment previously given. 
Motion refused.

Russell Hartney, for the administrator.
C. M. Johnston, for respondent.
The judgment of the Court was deliver»' i by
Haultain. C.J.S.:—On the trial of this action, the trial 

Judge gave judgment against the administrators, and dir
ected that the judgment should be for the payment of the 
amount due and costs in due course of administration, ac
cording to the form suggested in J. I. Case Tfreshing 
Machine Co. V. Holton (1908), 2 Alta. L.R. 174. t>n appeal 
(1920), 55 D.L.R. 429, 13 S.L.R. 265, the judgment was 
varied, this Court holding that, as the administrator did 
not plead plene administrant in his defence, he must Ih» 
laken to have admitted assets to satisfy the judgment. It 
was, therefore, held that the judgment against the adminis
trator should follow the form referred to in Ruttle v. Rowe 
(1919), 50 D.L.R. 346, 13 S.L.R. 79.

Sank. 

C A.
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Judgment was accordingly entered according to the form 
referred to, as follows:—
“that the respondent have judgment for the amount of the 

Fcmim with costs against the appellant F. G. Squirrel!, such 
y. sum of money and costs to he levied of the goods and chat

tels winch were of the deceased at the time of his death 
come to the hands of the appellant F. G. Squirrel! as admin
istrator to Im* administered if he hath or shall, hereafter 
have so much thereof in his hands to he administered : and 
if he hath not so much thereof in his hands to Ik* adminis
tered then, as to the costs aforesaid, to lie levied out of the 
proper goods and chattels of the said F. G. Squirrell."

14 Hals. p. 332, note (k). says that in Kngiand:—
“this form is still in ordinary practice confined to the goods 
and chattels of the deceased notwithstanding that the real 
estate is now by the Land Transfer Act. 1897 ( Imp I ch. 65, 
sec. 1, vested in the representative. The form ought, it is 
submitted, to be extended, so as to inciude ail the estate, 
both real and |>ersonal, vested in the representative.’*

The provisions of the Devolution of Estates Act. R.S.S. 
192(1. ch. 73. in this regard are similar to those of the Land 
Transfer Act, 1897 limp ), ch. 65. and m this Province, 
as in England, real estate devolves to and becomes vested 
in the personaT representative and his legal a sets, and in 
the administration of the assets of a deceased person, his 
real property is administered in the same manner, subject 
to the same liability for debts, costs and expenses, and with 
the same incidents as if it were |>ersonal property. R.S.S. 
1920, ch. 73, sec. 5.

In pursuance of the above judgment, execution was issued 
bv the respondent. The execution directed the sheriff to 
levy on the goods and lands of the deceased in the hands 
of the administrator. On an application by the administra
tor for advice and directions, it was held l\v Maclean. J., 
that execution against lands was not properly issued as the 
execution did not conform with the judgment upon which 
it purported to be based. From this decision no ap|>eal has 
lieen taken, but the respondent now comes and moves for 
an order giving the respondent leave to realise the amount 
of her judgment herein out of the goods and lands of the 
estate in the hands of the administrator, and that, for that 
purpose, the judgment be amended accordingly, on the 
ground that this Court intended that the respondent should 
proceed against the goods and lands and not against the 
goods and chattels only. It is most probable that the judg-



7(1 D.LJL] Dominion Law Reports.

ment would have been given in the more comprehensive Qu<- 
form suggested by the Hbove cited note in Halshury if the 
mutter had been brought to the attentio ' of the Court be
cause of the change in the law effected by the Devolution of 
Estates Act. The question now arises whether, under the 
circumstances, we have jurisdiction to vary this order 
which has been drawn up and entered in the exact terms 
ordered by the Court.

In view of the decisions in Preaton Hanking v. Allnup.
[1895] 1 Ch. 141, 64 L.J. (Ch.) 196, 43 W.R. 231, and 
Barnett v. Part of London Authority (No. 2), [1913] 2 K.B.
115, 82 L.J. (K.B.) 918, 29 Times L.R. 252. I am doubt
ful as to our power to grant this application, although, if 
this application had been made within a reasonable time, a 
very strong argument for the proposed amendment might 
have been made on the grounds that, as the respondent was 
entitled to judgment, she was entitled to realise that judg
ment out of all the assets of the estate in the hands of the 
administrator, and that the form prescribed in the judg
ment should be varied to meet the changes in the law of 
devolution. But this application is made nearly two years 
and a half after the judgment was delivered and the order 
was drawn up and perfected, and there docs not ap|>ear to 
me to l>e any excuse for such a long delay.

In any event, if the respondent could not, by reason of the 
terms of the order, proceed directly against the lands be
longing to the estate, she could have come against them in
directly by applying to force the administrator to sell the 
lands and proceed with the administration of the estate.

1 would, therefore, refuse the application, but without 
costs, as I think that a more prompt administration of the 
estate would have made this application unnecessary.

The administrator should have his costs out of the estate.
Application refuted.

CARDNEH V. (illy STREET C A RACE l.td.
Quebec Superior Court in Bankruptcy, Hanneton, J., October 5, 1922. 
BANKRUPTCY (41—fl)—SCIZI RK OK (loops OF INSOLVENT FOR NON-PAY

MENT OK RENT—Kl(iHT OK AUTHORISED TRUFFEE TO POSSESSION
•—Payment of costs.

The authorized trustee is under sec. 52 of the Bankruptcy Act 
entitled to the possession of goods of an insolvent under seizure 
by a landlord for rent, without first paying the costs of the

[Re Auto Expert a Ltd ■ Ex /mrtc Tonner (1921), 69 D.L.R. 
294, 49 O.L.R. 2515; Hi W ork and />«,/ Entatt (19211, 58 D.L.R. 
577, followed. See Annotations 55 D.L.R. 155, 5(1 D.L.R. 104, 
59 D.L.R. l.J
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s»>k. Petition by the trustee in bankruptcy for the possession 
of goods of the insolvent under seizure by a landlord for 
rent.

Monty & Duranteau, for petitioner.
Pierre Ledieu, for respondent.
Panneton, J.:—Petition is opposed by the seizing credi

tor unless the costs are paid, sec. 11 (3) of the Bankruptcy 
Act, 1920 (Can.), ch. 36.

Petitioner answers that the provisions of sec. 11 (3) are 
superseded by the special provision of sec. 52 (1) respect
ing the case of a seizure for rent.

Under this last mentioned section the jurisprudence is 
that the trustee is entitled to obtain possession without first 
paying the costs: Re Auto Expert» Ltd.-, Ex parte Tanner 
(1921), 69 D.L.R. 294, 49 O.L.R. 256: Re Work and Day 
Entate (1921), 58 D.L.R. 377. The Judges in these two 
cases differed as to the rank of these costs, whether they 
should be collocated before the trustee fees and expenses or 
after—Orde, J„ holding that they should be collocated be
fore, and Hyndman, J., after the trustees’ costs. But they 
Iroth agree that the property seized must be given to the 
trustee without previous payment of costs.

This jurisprudence is in conformity with the text of that 
sec. 52 (1)—The right of the trustee to the possession of 
the goods is the only question submitted in the case.

Petition granted with costs limited to $20 for the attorney 
and disbursements.

Petition granted.

NATIONAL MANUFACTURING Ce. v. HOUNGET.
Saokatcheu*aa Court of Eiug'n Penck, Pencil, C.J.K.P., 

October 7, ttti.
Pleading ((IS—145)—Striking oct—

A pleading will not bo struck out ss disclosing no reasonable 
causc of action or defence except in obvious cases and where the 
matter is beyond doubt, the object of the rule being to prevent 
the delay and exptnse of an unreal defence, and although in 
some circumstances a portion of a defence may be struck out, it 
will not generally hi' done when the plaintiff will in any rase 
have to go to Court to prove his case.

[Moore V. 1.0neon (11115), .11 Times L.R. 418; Murdock V. 
Minuoapolio Tkreoking Co. (1021), DU U.I..R. 284; Sckutield v. 
h’me mon (11118), 43 D.L.R. 50U, 67 Can S.C.R. 203, affirmed 51 
D.L.R. 87, [10201 A.C. 415; Ontario Wind Engine Co. v. Biota 
(1H16), 21 D.L.R. 420, referred to.]

Appeal by plaintiff from an order of the local Master 
dismissing an application to strike out certain portions of 
the defence. Affirmed.



70 D.L.R.] Dominion Law Reports.

P. H. Gordon, for appellants.
T. Ü. Brown, K.C., for respondent.
Brown, C.J., K.B.:—This is an appeal by the plaintiffs 

from an order made by the local Master on an application 
made to him to strike out the whole of the defendant's de
fence and counterclaim, paras. 1-4 inclusive, of defence on 
the ground that the same are false, frivolous and vexations ; 
paras. 5 and 6 of the defence, on the ground that the same 
disclose no reasonable ground of defence to the action ; the 
counterclaim, on the ground that the same discloses no 
cause of action. The local Master dismissed the application 
with costs.

The action is brought to recover the purchase price of a 
Maccertney Milking Machine which it is alleged the de
fendant purchased from the plaintiffs under a contract in 
Form B of the Farm Implement Act, R.S.S. 1920, ch. 128. 
It is further alleged that the machine was duly delivered 
and installed by the plaintiffs. The defendant in paras. 
1-4 inclusive of his defence denies the making of the con
tract and denies the delivery and installation thereof. In 
paras. 5 and 6 of the defence the defendant says that if he 
did agree to purchase a milking machine the same was to 
have a brass-lined pump and was capable of being operated 
by a two horse-power gasoline engine; that it was so repre
sented to him by the selling agent of the plaintiffs, and that 
the defendant was induced to buy the machine liecause of 
such representations, and that the representations were 
false, and, in consequence, the machine was of no use to the 
defendant and was returned by him to the plaintiffs. In 
his counterclaim, the defendant nqieats paras. 5 and 6 of 
his defence, and alleges that, in consequence of the false 
representations, he suffered damages, and seeks to recover 
same.

It seems desirable to deal first with paras. !i and 6 of the 
defence and the counterclaim. They can be dealt with to
gether, and, U|K>n the disposition which I make of them will 
largely de|)end what should be done with paras. 1 to 4 of the 
defence.

A pleading should not lie struck out as disclosing no rea
sonable cause of action or defence except in plain and 
obvious cases and where the matter is lieyond doubt. 
Annual Practice, 1922, p. 410; Moore V. l.awnon (1915), 31 
Times L.R. 418.

If, what the defendant alleges in his defence and in his 
affidavit material used in opposing this application is true.

59
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Sank, and for the purpose of this application I must assume the 
same to lie true, then I would lie very sorry indeed to have 

—— to reach the conclusion that the defendant was without de-
Natiunai. fence or remedy. The defence and affidavit in support show 

,, °' that the defendant had a two-horse power gasoline engine 
Hovncst. of his own at the time he was approached by the plaintiffs’
...— j agent ; that he did not want to buy the milking machine

k n unless it could be operated successfully with this engine; 
that the selling agent was made aware of this; that the 
agent assured him that it could be so operated, and that the 
pump of the milking machine was brass-lined ; that he was 
thus induced to buy the machine and would not have bought 
same had not such representations been made ; that such 
representations were false; that the machine could not lie 
operated with the two horse-|>ower engine, and that the 
pump to the machine was not brass-lined. It may be, in 
view of the provisions of the Farm Implement Act, R.S.S. 
1920, eh. 128, and the decision of the Court of Appeal in 
Murdoch V. Minmupolix Threshinp Machine Co. (1921), 60 
D.L.R. 284, 14 S.L.R. 296, that the defendant is, under the 
circumstances, without remedy. On the other hand, in the 
light of what has been decided in Schofield v. Kiturnon 
Brantingham Implement Co. ( 1918), 43 D.L.R. 509, 57 Can. 
S.C.R. 203, affirmed 51 D.L.R. 87, [1920] A.C. 415. and 
Ontario Wind Enpiue Co. V. Bunn (1915), 21 D.L.R. 420, 
8 S.L.R. 58, it may be possible for the defendant to get full 
relief. I don’t wish to make any statement or any sugges
tion that would embarrass either party at the trial of the 
action. The matter is certainly not clear and obvious and 
can only properly be decided after a fair trial.

Having reached this conclusion with reference to paras. 
5 and 6 of the defence and the counterclaim, I am of opinion 
that paras. 1-4 inclusive of the defence must also be allowed 
to stand. Under the circumstances of this case, it is not 
easy for the defendant to admit any of the allegations made 
in the claim, and he was, I think, well advised to put the 
plaintiffs to the proof. In this connection, and, especially 
as it applies to this case, I approve of what Lamont, J., 
stated in Canadian drain Co. v. Lepp ( 1916), 33 D.L.R. 
185, at p. 190, 9 S.L.R. 447, where he says :—

"This rule was never intended to afford the plaintiff the 
npimrtunity of trying the case piecemeal. The object of the 
rule was to prevent the delay and expense of an unreal de
fence. I do not wish to be understood as holding that under 
no circumstances should a portion of a defence l>e struck
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out, but, generally speaking, but little will be gained by 
striking out an individual paragraph where the plaintiff 
has to go to Court to prove his ease. If he has material 
sufficient to justify a Court in striking out the paragraph it 
will usually be found sufficient to establish his allegation at 
lhe trial. At any rate, the rules relating to admissions of 
facts for use at the trial afford the plaintiff ample protec
tion.”

In the result the appeal will be dismissed with costs.
Appeal dismissed.

UKTKO v. I1KTIIO.
Alberta Supreme Court, Simmons, J. September to, 1922. 

Divorce and separation ($11—5)—Judgment for alimony in 
California—Husband defendant domiciled in Canada- 
Action in Canada by wife for alimony—Jurisdiction of 
Court.

The fact that a wife whose husband has deserted her in 
California, obtains judgment against him for her maintenance 
and support, after he has removed to Canada, and under which 
no payments have been made, does not prevent her from bringing 
an action for alimony in the Canadian Courts where the husband 
is domiciled, although she may be banned from recovering on 
the foreign judgment obtained.

[.<ic«/:<c v. Sivaizie (IS'.»1.*), 31 O.R. 324; Re Williams and the 
Ancient Order of United Workmen (1907), 14 O.L.R. 482, dis
tinguished; Armytaye v. Armytaye, [18118] P. 178, referred to. 
See Annotation on Divorce ($2 O.L.R. 1.]

Action to recover alimony. Judgment for plaintiff.
S. S. Carmack and Alex. Marri*. far plaintiff.
H. H. Parler, K.C., for defendant.
Simmons. J. :—The plaintiff now 66 years of age, and the 

defendant now 66 years of age, were married in the State of 
California in February, 1918. Immediately prior to their 
marriage, the plaintiff was a widow and the defendant was 
a widower. Immediately after their marriage, they re
moved to Phoenix in the State of Arizona, where they re
sided for a month and then took up their residence at Col
orado Springs in the State of Colorado. Shortly afterwards, 
domestic differences arose, although these do not seem to 
have lieen of a serious character, and the defendant left 
their residence and took up his residence with a relation in 
Colorado Springs. Immediately prior to their marriage, a 
matrimonial agreement was drawn up in which the defend
ant agreed with the plaintiff that as soon as convenient 
after their marriage had been consummated, he would pur
chase a piece of real property, either in the city or country 
and pay therefor not less than $2,000 anu not to exceed

Alts.

s.c.
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Alta. $2,500, and cause the title to the same to he vested in the 
plaintiff with a life interest therein to himself, and in the 

_L_1 alternative, that if he should die before the said property 
Detbo was purchased, that the plaintiff should have $2,500 in 
Dtrao money out of his estate. After the defendant ceased to live
___' with the plaintiff, he contributed to her support by making

Simmon,. J-payments to her from time to time of $30 per month until 
December, 1918, when he increased this amount to $40 per 
month and apparently continued these payments until Jan
uary, 1920. In the spring of 1918, the defendant removed 
to Hardisty in the Province of Allierta, and has, since that 
date, resided in this Province. Some time in the year 1919, 
the plaintiff began action in the County of El Paso in the 
State of Colorado claiming moneys for her support and 
maintenance anti on March 29, 1920, according to the alle
gation in her statement of claim, a judgment was rendered 
in her favor ordering the defendant to pay her the sum of 
$100 per month and costs of the proceedings. The plaintiff 
alleges that no payments have been made under said judg
ment, and sues upon the same, and in the alternative, the 
plaintiff claims alimony from the defendant. At the trial, 
the plaintiff abandoned her claim to recover upon the judg
ment given in the State of Colorado and rests her claim upon 
her right to alimony in the present action. Counsel for the 
defendant relies upon the defence that the judgment ren
dered in the State of Colorado was a judgment in rent, and 
is, therefore, conclusive upon all parties concerned anil in 
the alternative that if the judgment were one in perxonani 
that the plaintiff in either case is estopped from pursuing 
her remedy within this jurisdiction; but no evidence has 
been submitted and no information has been given to the 
Court as to the law governing matrimonial relations in the 
State of Colorado. I am of the opinion, however, that it is 
quite unnecessary to deal with the question of whether the 
Colorado judgment was a judgment in ri m or a judgment 
in pernonanI because the first and necessary element concern
ing the validity of a so-called judgment in rim is that the 
Court delivering the same has jurisdiction over the matter 
or property in question. 2 Smith, L.C. 11th ed„ p. 786.

Le Mexurier v. Lr Mcxurier, [1895] A.C. 517, 64 L.J. 
(P.C.) 97, decides conclusively that, according to the rules 
of international law, domicile is the first and necessary con
dition to the jurisdiction of the Court. Lord Penzance says 
in Wilxon v. Wilton (1872), L.R. 2 P. & I). 435, at p. 442:— 

“It is the strong inclination of my own opinion that the
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only fair anil satisfactory rule to adopt on this matter of Alta, 
jurisdiction is to insist upon the parties in all cases referr- ~ 
ing their matrimonial differences to the Courts of the county 
in which they are domiciled." Lord Watson cites this with IWrso 
approval in Le Meaurier v. Le Meaurier, [1895] A.C., at p. ,>rTR<> 
540. — '

The question of jurisdiction in the matter of a divorce o'""1 
rinculo was under consideration hut the aliove citation 
would imply that the same rule is applicable where a decree 
of judicial separation is in issue.

The judgment of the Colorado Court was not put in evi
dence nor was any exemplification of the same made a part 
of the record in this trial. On cross examination, the plain
tiff admits that she took proceedings for separation and 
that she also took proceedings to set aside his life interest 
in the property which he had given to her and that there 
was a trial and that she got an order from the Court can
celling her husband's life interest in the property and an 
order entitling her to live separate from her husband. She 
alleges however that she claimed at the said trial that she 
did not know that her husband was retaining a life interest 
in the property which he gave her and that she did not know 
that the same was to lie put in the marriage agreement 
until they went to the notary public to have the same exe
cuted. The evidence does not disclose, then, whether the 
property was given to her to apply in the nature of alimony 
or whether it was given on plea of rectification of the 
original marriage contract. The plaintiff does not contest 
the defendant’s claim that he is domiciled in the Province 
of Alberta. The exact nature and the extent of the judg
ment given in the Colorado Court is uncertain, but the 
plaintiff's admissions justify the conclusion that something 
in the nature of a judicial separation and an allowance in 
the nature of alimony was decreed to her. It is not sug
gested by either party that a divorce n vinculo was granted.
It, therefore, liecomes necessary to consider the second de
fence, namely, that the plaintiff is estopped by virtue of the 
decree in the Colorado Court from pursuing her remedy for 
alimony in this Court ; and the defendant relies upon Swaizir 
v. Swaizie (1899), 31 O.R. 324, and In Re Williams and 
Ancient Order af United Workmen (1907), 14 O.L.R. 482.
In both these cases a decree of divorce was granted, and it 
is obvious that the effect of such a decree may lie that the 
rule of estoppel applied by the Ontario Courts to a decree 
absolute of divorce does not necessarily apply to a decree for
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Alta, judicial separation. The Ontario Courts held that a party 
who had invoked and submitted to the juris liction of a

---- foreign Court was precluded from setting up v ant of juris-
Detro djction even by way of defence though the decree was one 
Dktro. which the Ontario Court might not recognise. A decree of 

divorce terminates the contract of marriage relationship,
. j a|)(| changes, entirely, the status of the parties. A decree

awarding judicial separation does not carry such far-reach
ing results. There are still rights and obligations accruing 
to the parties to the contract and it is quite obvious that it 
would be a scandalous proceeding for a party to obtain a 
decree of divorce in one jurisdiction and attempt to re
nounce or escape from the effects of the same in a proceed
ing in another jurisdiction; but I am not able to apply the 
same reasoning to a decree which goes no further than 
judicial separation and an allowance for support. As Gorell 
Barnes, J„ pointed out in Armytage v. Armytage, [1898] 
P. 178, 67 L.J. (P) 90, 14 Times L.R. 480, marriage 
is not dissolved but some of the obligations of the 
parties is “merely suspended either for a time or without 
limitation. . . . The sentence commonly separates the
parties until they should be reconciled to each other. The
relation of marriage still subsists...............leaves the legal
status of the parties unchanged.” (See [1898] P. at pp. 
195-196).

I fail to appreciate the effect of the defendant’s argu
ment as to estoppel. The plaintiff and defendant were re
siding in the State of Colorado, there is no doubt but that 
there was a desertion by the defendant, as he refused to 
live or cohabit with the plaintiff, although he contributed in 
a partial degree to her maintenance, and he removed to this 
Province without giving the plaintiff any information as to 
the same.

She brought an action in the Colorado Courts, and the de
fendant did not appear or submit to the jurisdiction of that 
Court. She brought an action on that judgment and is 
met by a plea of absence of jurisdiction. She admits the 
sufficiency of this as i,n answer to her claim upon the for
eign judgment. She now asks for relief under the alternate 
claim. She admits, as a fact, the defendant’s claim that he 
is domiciled in the Province of Alberta, and she came to this 
Court for relief. This is not in any sense an attempt by her 
to repudiate the decree of the foreign jurisdiction which she 
invoked.

Under the Judicature Act, 1919 (Alta.), ch. 3, sec. 21,
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“The Court shall have jurisdiction to grant alirrony to any Sask 
wife who would be entitled to alimony by the law of Eng
land, or to any wife who would be entitled by the law of Eng- 1 A- 
land to a divorce and to alimony as incident thereto, or to 
any wife whose husband lives separate and apart from her 
without any sufficient cause and under circumstances which 
would entitle her, by the law of England to a decree for 
restitution of conjugal rights.”

In our Court in Lee V. Lee (1920), 54 D L.R. 608, 16 Alta.
L.R. 83, it was held that an action for alimony was not 
necessarily incident to an action for divorce or judicial 
separation or to a decree for restitution of conjugal rights.
The inference is clear that an action for alimony can be 
brought alone, although in England it would be necessarily 
an incident for a claim for divorce, judicial separation or 
restitution of conjugal rights. 1 am, therefore, of the 
opinion that the plaintiff is entitled to pursue her action for 
alimony in this jurisdiction. The defendant admits that he 
is domiciled here. He admits that he is the owner of $18,000 
in Victory Bonds and Liberty Bonds. He deserted his wife 
without cause and said desertion has covered a period of 
more than 2 years. She has no other means of support, and 
I conclude that she is entitled to judgment for alimony from 
the date of commencement of this action, namely, from 
June 14, 1922, computed at $40 per month, and costs of the 
action.

Judy meut a ecu rdiii gly.

JACKSON MACHINES l.td. v. MICHALAK.
Saeliatchewan Court of Appeal. Hanttaiii, C.J.S., and Torpeur and 

McKay, ,/./. A. October 22, 1922.
Appeal (*XI—720)—Special leave— No question of public inter

est OR OF IMPORTANT LAW.
Special leave to appeal to the Supreme Court of Canada, will 

not be granted where the case does not involve any question of 
public interest, nor any important question of law.

[Lake Erie & Detroit Hirer li. Co. v. Marsh (1004). 35 Can. 
S.C.R. 107; Whyte Pa chin y Co. v. Priuglc (1910). 42 Can. S.C.R. 
691 ; lie Henderson & T/>. ot HYs? Missouri (1011), 46 Can. S.C.R. 
627; Riley v. Curtis' and Harvey (1919), 50 D.L.R. 281, 50 Can. 
S.C.R. 206, followed.]

Application by defendant for special leave to appeal to 
the Supreme Court of Canada from the judgment of the 
Court of Appeal for Saskatchewan, (1922), 67 D.L.R. 182, 
dismissing the appellant’s appeal. Application dismissed. 

J. X. FUh, K.C., for appellant.
F. F. Maedermid, for respondent.

5—70 D.L.R.
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The judgment of the Court was delivered by
Haultain, C.J.S. :—This is an application on the part of 

the appellant for special leave to appeal to the Supreme 
Court of Canada from the judgment of this Court of May 
29,1922, dismissing the appellant's appeal herein, 67 D.L.R. 
182.

As the amount in controversy in the appeal is about 
$1,250, special leave to appeal is required by sec. 41 (/) of 
the Supreme Court Act, R.S.C. 1906, ch. 139, as amended by 
1920 (Can.), ch. 32, sec. 2.

The case does not involve any question of public interest, 
or, so far as I can see, any important question of law. The 
question of breach of warranty has been dealt with by the 
jury, whose verdict has been unanimously sustained by this 
Court. The other question raised on the appeal was with re
gard to the amendment allowed at the trial. This question 
is technical and deals to a large extent with procedure. On 
the principle stated in Lake Eric & Detroit River R. Co. v. 
Marsh ( 1904), 35 Can. S.C.R. 197, approved and followed in 
Whyte Packing Co. V. Pringle (1910), 42 Can. S.C.R. 691, 
Re Henderson and Tp. of West Nissouri (1911), 46 Can. 
S.C.R. 627, and Riley V. Curtis's and Harvey and Apedaile 
(1919), 50 D.L.R. 281, 59 Can. S.C.R. 206, I would dismiss 
this application with costa.

Application dismissed.

FINLAYSON v. BALFOUR, WHITE & Co.; Re THORNTON 
DAVIDSON & Co.

Quebec Superior Court in Bankruptcy, Panneton, J. October H, 1922. 
Bankruptcy ((II—18)—Sale of assets of bankrupt through 

broker— Insolvency of broker who acted as agent— 
—Right of trustee to sue purchaser in own name.

A trustee who sells the assets of a bankrupt through a broker 
may sue the purchaser directly in his own name for the price of 
the assets sold when the broker who acted as his agent has be
come insolvent.

[See Annotations 53 D.L.R. 135, 5G D.L.R. 104, 59 D.L.R. 1.]
Petition by an authorised trustee that the purchaser of 

certain shares be ordered to pay the purchase price to the 
said petitioner.

G. L. Alexander, for trustee.
Trihey & Burke, for respondent.
PANNETON, J.:—Petitioner alleges that on December 20, 

1921, through the firm of Fairbanks, Gosselin Co., he sold 
to respondent 5 shares of the Sterling Bank for $527.50 
which they refuse to pay and demands that respondent be 
ordered to pay him said sum of money.
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Respondent answers this petition by stating that when it 
bought the said shares from Fairbanks, Gosselin Co. on 
December 21, 1921, they were bought as being the prop
erty of said Fairbanks, Gosselin Co., that it did not know- 
and was not advised that they belonged to Thornton David
son Co. and that possession of said shares had been given to 
them by Fairbanks, Gosselin Co. that it was advised only on 
January 31,1922, that said shares had belonged to Thornton 
Davidson & Co.

Respondent further alleges that when it was so advised 
Fairbanks, Gosselin & Co. were owing it $200 leaving a bal
ance of $327.50 in favor of the said firm which firm also 
went into insolvency, that it has tendered the trustee of 
said firm the said balance of $327.50, that it does not recog
nize petitioner as its creditor and pray for the dismissal of 
the petition. Petitioner replied to said answer in a manner 
to join issue, and added that the trustee of Fairbanks, 
Gosselin & Co. had given petitioner an order on respondent 
to pay petitioner the $527.50, demanded by the petitioner 
which order was not complied with by respondent.

The claim of respondent for $200 arose a few days after 
it had purchased said shares from Fairbanks, Gosselin & 
Co. it had no claim against them on December 21, the whole 
amount was then due without any dispute. Respondent does 
not acknowledge any liability whatever towards petitioner, 
as a consequence it does not offer to pay petitioner any 
money whatever.

As between Thornton Davidson & Co. and Fairbanks, 
Gosselin & Co., it is a case of mandate, of principal and 
agent. In ordinary cases, the principal can always sue 
upon a contract made by an agent in his own name. The 
jurisprudence is well settled in that sense. Beauchamp, 
Répertoire v. co. Mandat, No. 158; Mignault, vol. 8, p. 36., 
In this case, the agent, by its trustee, has given an order on 
respondent to pay the principal, now petitioner. As stated, 
respondent refuses to pay petitioner even the $327.50 due 
to him. It does not recognise any lien de droit between 
them. It is claimed that the general rule created by the 
jurisprudence does not apply to brokers. The situation 
created by the issue joined is not whether respondent can 
set up its claim of $200 which it alleges it has against Fair
banks, Gosselin & Co., against petitioner’s demand, but 
merely whether petitioner has any action at all against it. 
If he has, there being no plea of partial compensation to the 
extent of $200, the demand must be granted in toto. The

Que.
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Qu< . value of respondent’s claim for $200 was not and is not to 
77 l>e imiuired into in this case.

To support their contention that the relations of brokers 
KiM.AVsoNare n0( governed by the general laws concerning mandate, 

Bai.kovr that the principal have no action against anyone else thaï. 
White & against the brokers, respondent quotes two decisions from 

T Horn tun the Courts of France rendered under the French Code de 
liAvmsoN Commerce, one rendered by the Court of Appeal reported 

& Co. in Sirey, Recueil Général, 1849, p. 267, and the other in the 
i nnnetot^ j s™me work. 1890, p. 202, rendered by the Cour de Cassation.

In this last case, a list is given of French authors whose 
opinions are in the sense of these decisions. However, a note 
at the bottom of the second decision at p. 30,1 states that 
the Cour de Cassation did not express any opinion on the 
question whether the seller could sue directly the purchaser 
under art. 575 of the Code de Commerce when the broken 
who acted as his agent has become insolvent. This is the 
present case. The brokers, Fairbanks, Gosselin & Co. have 
become insolvent. The provisions of the French Code de 
Commerce differ from those of our Code more specially in 
this, our art. 1737 C.C. (Que.), states that "brokers and 
factors are subject to the general rules declared in this 
title [mandate] when these are not inconsistent with the 
articles of this chapter." Then the general laws apply to 
brokers, provided no special dispositions of the chapter 
treating of brokers come in conflict with it. Our article 
1716, C.C. (Que.), gives us the general law as follows:— 
“A mandatary who acts in his own name is liable to the 
third party with whom he contracts, without prejudice to 
the rights of the latter against the mandator also." This 
article protects the right of the principal to avail himself of 
the contract made by the agent in the agent’s name. The 
Canadian jurisprudence, as stated before, is in accordance 
with this text of the law. There is no disposition in our law 
conflicting with this.

Considering that petitioner has proved the allegations of 
his petition.

Considering that respondents have not pleaded against 
petitioner, the compensation of the amount which it claims 
is due to it by the insolvents Fairbanks, Gosselin & Co.

The petition is granted and respondents are condemned 
and ordered to pay to petitioner the said sum of $527.50 with 
interest from May 5, 1922, and costs.

Petition granted.
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SEC IKITi LUMBER Co. v. TH I ELENS.
Sankatchacun Court of King’» Dench, Hi men, CJ.K.Ii., 

October .1, ltUJ.
Mechanics' liens (♦ VIII — 00)—Enforcement—Powers of Dis

trict Court Judge Reference to find amount—Interest
ALLOWED ON CLAIM.

On an application under Rule of Court 124. in a mechanic's lien 
action the District Court Judge having jurisdiction for judgment, 
where there are no mechanics’ liens registered against the pro
perty and where the dt fendants have not appeared, may make a 
fiat directing a reference to ascertain the amount due under the 
lien, and declaring that the plaintiff has a valid lien for the 
amount found due by such reference, the proof of the truth of 
the al'egations being in his discretion, and standing instructions 
given by such District Court Judge to the clerk of the Court in 
mechanics’ lien actions may be incorporated in such order. The 
clerk acts in such a case as ministerial agent of the Judge and 
no appointment or notice to the defendant is necessary on the 
reference.

Where an agreement has been made at the time the material 
was purchased to pay interest at a greater rate than the legal 
rate, the lienholder is entitled to include such interest in his 
claim, and the clerk should allow for this in calculating the 
amount due.

[Canadian Lumber Yardn Ltd. v. Panlson ( 1 ‘J22>, 66 D.L.R. 
80, 15 S.L.R. 400, referred to.]

Application by way of appeal from an order of a Dis
trict Court Judge on an application under H. 124 in an action 
to realise on a mechanic’s lien. Varied.

H. J. Schull, for appellants.
No one for respondents.
Bp.own, C.J.:—This is a mechanic lien action. The de

fendants did not appear and application was made under 
Rule of Court 124 to the District Court Judge having juris
diction for judgment. The abstract of title shows that there 
are no mechanics' liens registered against the property. If 
there had been, then, under secs. 30 to 34 of the Mechanics’ 
Lien Act, R.S.S. 1920, ch. 206, it would, apparently, have 
been necessary to set the action down for trial and such 
lien holders would have been brought into the case for the 
first time by serving them with notice of trial. This would 
seem to be necessary, even when no appearance was entered 
by any of the parties who may have been made defendants 
to the action. The District Court Judge made his fiat as 
follows :—

“Order declaring that the plaintiff has a valid lien against 
the property herein described for such amount as may, upon 
the reference, he found owing by the defendant owner to 
the plaintiff company. Reference to the clerk of the Court 
to ascertain the amount due under the mechanic’s lien herein. 
Payment into Court of the amount so found due within five

Sask.

K.B.
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Sask. months after the date of the clerk's certificate. Otherwise 
sale upon one month’s notice by advertisement once a week 

' for four consecutive weeks in a newspaper published at 
Security Assiniboia, and by notice posted in six conspicuous places 
Lumber at gj. Victor, Willow Bunch, Verwood and Assiniboia. I, 

r." hereby, further adjudge that the defendant Thielens shall 
Thieless. pay the plaintiff company any deficiency which may re- 
Brown. c j. main after the sale of the land hereby adjudged to be sold.

Service of this order, with date of the reference at foot of 
same, to be made by registered mail on the defendant 
Thielens, and on any other parties appearing to be interested 
in the said land."

This application is by way of an appeal from the above 
order and the appeal has been taken on several grounds ; 
(1) that no reference should have been ordered at all; (2) 
that the Judge should have found a valid lien for the amount 
claimed in the pleadings; (3) that the time allowed for re
demption is unreasonably extended and (4) that the Judge 
should have finally decided all questions and completely dis
posed of all matters as provided for in sec. 34 of the Mec
hanics’ Lien Act, R.S.S. 1920, ch. 206.

Counsel on appeal stated that the Judge whose order is 
appealed from had given standing instructions to the clerk 
of the Court in mechanics’ lien actions which, in reality, 
formed part of the order. I requested a certificate from the 
clerk of the Court to that effect and this certificate has been 
furnished and filed as well as a statement by the Judge him
self setting forth what his practice is in that respect. I, 
therefore, deal with the matter in the light of all the ma
terial on file including such certificate and statement.

Dealing with the first point that has been raised, I agree 
with the statement made by Taylor, J., in Canadian Lumber 
Yards v. Paulson (1922), 66 D.L.R. 80,15 S.L.R. 400, where 
he says, at pp. 82-83 :—

“Whether any further proof of the truth of the allegations 
in the statement of claim should be given is under the Rule 
in the discretion of the Court or Judge. In the exercise of 
that discretion, the Judge should in my opinion bear promin
ently in mind that if a defendant desires to contest a plain
tiff’s claim or defend an action he must enter an appearance. 
Rule 98. Where a defendant does not appear, or, having ap
peared, omits to file a defence, he is deemed to have admitted 
all the allegations in the statement of claim. In England, 
under analogous practice, as it is stated in the Annual Prac
tice, 1921, p. 441 : ‘At a meeting of the Judges a majority
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decided that the Court cannot receive any evidence in cases Sask. 
hereunder, but must give judgment according to the plead- 
ings alone. (Smith v. Buchan (1888), 36 W.R. 631, 58 L.T. —-1
710; Young v. Thomas, [1892] 2 Ch. 134, 61 L.J. (Ch.) 496). Security 
The costs of any affidavits in support of the claim will be lcêBER 
disallowed (Jones v. Harris (1887), 55 L.T. 884). This r. 
however does not apply where the defendant is an infant orTHIEU;NS- 
person of unsound mind.’ Brown, c. j.

And the cost of an affidavit verifying the allegations in the 
statement of claim where no defence was filed in an action 
by a mortgagee for accounts, foreclosure and sale was 
refused by the Vice Chancellor in Perpetual Inv't Bdg.
Society v. Gillespie (1882), 17 W.N. 4.

The admission by failure to appear and defend is no less 
cogent under our practice than in England. The Rule 124 
confers on the Judge a discretion to refuse to accept the 
admission by default as sufficient. There may be some
thing in the nature of the action or proceedings or relating 
to the pleadings itself which w'ould justify the Court in re
quiring proof of the allegations in the statement of claim 
to the satisfaction of the Judge, notwithstanding the failure 
of the defendant to appear and defend himself.”

In the case at Bar, the plaintiffs specially allege in their 
claim an agreement on the part of the defendant to pay for 
the material furnished at the price claimed and with interest 
at 10% from the date of the last delivery. A number of 
credits are admitted and the balance is calculated and 
claimed. The defendants not having appeared, must be 
taken to have admitted all material being filed in support 
of the claim, and it simply remains to accurately calculate 
the amount due on the facts as alleged. This can be done 
more conveniently by the clerk of the Court than by the 
Judge and I infer from the Judge’s statement filed that this 
was all he intended by the reference. It is true that the fiat 
calls for the taking out of an appointment, and the defen
dant, Thielens, being given notice thereof, and this pro
vision seems to me to be wholly unnecessary. There is, 
under the circumstances, no necessity for any appointment 
being taken out at all, and there, therefore, should not be 
any provision for notifying the defendant of same. The 
clerk in ascertaining the amount due is simply acting as 
ministerial agent of the Judge and the defendant is no 
more entitled to have notice than if the Judge himself pro
ceeded to make the calculation.

With reference to the second ground of appeal, according
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Alt*, to the statement filed by the Judge, he allows Interest at 
legal rate only, and that but from the date of the commence
ment of the action. The claim alleges, as has already been 
pointed out, un agreement to pay interest at 10',. Where 
such an agreement has been made at the time of the pur
chase of the material, the lienholder, in my opinion, can in
clude such interest in his claim and recover it as part of 
same. In this case, they claim for interest at the agreed 
rate as set out in the lien that has been registered. I am 
of opinion, therefore, that the clerk in calculating the 
amount due should allow for interest as claimed.

With reference to the third point, 1 am of opinion that 
the time fixed for redemption is not so unreasonable as to 
call for any interference on my part.

As to the fourth point, under the Judge’s practice the 
proceeds of the sale are paid into Court to be paid out later 
when application is made to confirm the sale. This strikes 
me as a sound practice and one that I should not interfere 
with.

Generally speaking I wish to say that the practice fol
lowed by the Judge seems to be well founded and in har
mony with the Act.

The order appealed from will be varied, but only in the 
two particulars above referred to, namely, no appointment 
is necessary on the reference, and interest should be allowed 
as claimed. I will fix the plaintiffs' costs of appeal at §25.

Order retried.

NORTHERN TRUSTS In. v. JONES.
Alberto So/ter tor Court. Hot vt,/. C. J. October J(, 192J. 

Mortgage <; VII) -85) —Oruer nisi for foreclosure—Drought Area 
Relief Act, 1922 (Alta.), ch. 43—Land situated within
FROHIBITED DISTRICT—DEFENDANT FILING NO DEFENCE NOR 
DEMAND FOR NOTICE—RIGHTS OF PLAINTIFF UNDER ACT.

The Drought Area Relief Act, 1922 (Alta.), eh. 43, does not pro
hibit a plaintiff from obtaining the usual judgment and order 
nisi for foreclosure against land situated in the prohibited dis
trict. if the defendant does not file a defence and plead the Act in 
the regular authorised way.

Application for judgment and order nisi for foreclosure 
in a mortgage action, referred by the Master in Chambers to 
a judge of the Supreme Court. The defendant filed neither 
defence nor demand for notice and the application was 
opposed by the Attorney-General.

Porter, for plaintiff ; Sellar, for Attorney-General. 
ïlARVEX, C.J. :—On March 28, the Drought Area Relief 

Act was passed. By sec. 8 of that Act. 1922 (Alta.), ch. 
■13, legal proceedings against residents of the drought area
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were prohibited from being begun, or continued, for a certain Alta, 
limited time. It is admitted that the land in question in the Tr
action is within the area proclaimed as the drought area 
under the authority of the Act, and the defendant is stated 
in the statement of claim to be residing in that area. That1*18™ 
fact alone, however, does not constitute him a resident Jones. 
within the meaning of the Act, and it is not admitted that llsrTT7",-.i 
he is such resident. A resident within the Act is one who 
has been and has continued to be a resident, and actively 
engaged in farming operations within the drought area 
since January 1,1921. (Sec. 2(d). Mr. Sellar’s contention 
is that the plaintiff is not entitled to the order applied for 
without either satisfying the Master or Judge that the 
defendant is not a resident within the meaning of the Act, 
or obtaining leave from a Judge to take the proceedings.
Mr. Porter for the plaintiff, however, contends that it is 
for the defendant to take the objection and order and until 
that is done he may rightfully proceed and in the absence of 
the defendant taking the objection he waives his right to 
the protection of the Act.

It would be difficult to find a prohibition in more absolute 
terms than that of the Statute of Frauds which says that 
“no action shall be brought," and yet it has been held for 
centuries that it is for the defendant, and for the defendant 
alone, to take the objection to an action being brought, and 
that unless he does so, and does it in the regular authorised 
way he waives his right, and the plaintiff may prosecute 
his action, in other words that the defendant not merely 
has the right to be protected from the action but he also has 
the right to have the action proceed regardless of the pro
tection, and as regards the Statute of Frauds, there are 
many men who would scorn to shield themselves under its 
provisions. It may also be that there are many residents of 
the drought area who would prefer not to rest under the 
protection of the Drought Area Relief Act, and if it were 
dear that its purpose was merely to protect the defendant 
or proposed defendant, it appears to me that on principle 
and precedent it would be necessary to hold that the debtor 
would be entitled to waive the benefit of the Act, and would 
he bound to claim its protection if he desired to avail himself 
of it.

A consideration of the provisions of the Act, however, 
suggests that its purpose is wider than the protection of the 
debtor alone. The first preamble refers to the interests of 
the residents and their creditors. Then provision is made 
l --' the appointment of a commissioner “who shall endeavor
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Alt», to adjust matters between residents in the said area and 
■jT^T their creditors so as to provide for the satisfaction of the 

‘ just claims of the latter without recourse to legal proceed- 
Northern ings." Then sec. 10 provides that the leave to commence 

Trusts Co.Qr conynue proceedings can be obtained only after notice, 
Jones, not merely to the debtor but also to the commissioner or
---- - his deputy. Though it is not necessary for this application

Harvry. j. to tj,e qUestion definitely, there is much in the above
provisions to lead to the conclusion that there is a question 
of public policy involved in the prohibiton, and that it is not 
one for the benefit of the debtor alone so as to permit him 
to waive it.

I say it is not necessary to decide that question, because, 
in my opinion, whichever view is the correct one, it is not 
part of the Master’s or Judge’s duty, at his own instance, 
to interfere with a plaintiff's regular procedure. Whether 
a defendant or proposed defendant comes within the pro
vision of the Act is a question of fact, which, like all other 
questions of fact can only be determined decisively as 
against the defendant when he has an opportunity to meet 
it. The situation of the land is not important, but merely 
the qualification of the defendant, and any action in any 
part of the Province might be open to the same objection, 
and if carried to its logical conclusion it would mean that all 
litigation would be at a standstill, since no one could be 
deemed to have a prima facie right to prosecute proceedings. 
Even if I required the plaintiff to furnish me with ex parte 
evidence which satisfied me of his right to proceed, hearing 
only one side, and granted the order, the defendant would be 
in no way bound, and if he were, in fact, entitled to the pro
tection of the Act, he or perhaps the commissioner or possi
bly a creditor, would surely later have the right to show that 
the proceedings were unauthorized.

It was suggested on the argument that the clerks and 
sheriffs had been instructed to refuse to permit persons to 
proceed until they satisfied them that they had the right 
to do so. If such instructions have been given I have no 
doubt it has been for the purpose of forcing some one to 
bring the matter up so that it might be formally determined 
as is now being done, because, it is clear that as far as such 
duties of clerks and sheriffs are concerned, they as officers 
of the Court are bound by the legal practice and procedure 
from which they have no more right to depart on instruc
tions than I would have. I think, therefore, that there is 
no ground for refusing the plaintiff the order asked for, if
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he makes the usual proof according to the regular practice.
It is to be observed, however, that if the view I have 

suggested is the correct one, the plaintiff takes the pro
ceedings at its peril, and at the risk of having them all set 
aside at the instance of anyone who is entitled to take 
objection under the Act. With such a consequence staring 
him in the face, a plaintiff or proposing plaintiff, will be 
likely to take such steps to establish the rightfulness of 
his action as will furnish a greater protection against 
unauthorized proceedings than could be furnished by any 
obstruction by Judges or officials. The application will 
he referred back to the Master for action in accordance with 
the foregoing reasons.

There will be no costs of the application thus far.
Judgment accordingly.

REGINA BROKERAGE & INVESTMENT Co. v. KISTNER. 
Saskatchewan Court of Appeal, Haultain, CJ£., McKay and Martin.

JJ.A. October 23, 1912. I
Brokers (} IIB—10)—Sale c real estate—Contract—Acceptance 

ok offer—Refusal or purchaser to complete—Compensa
tion OF AGENT.

In order to succeed in e claim for work performed and services 
rendered in connection with the sale of land, a real estate agent 
must show that he procured a purchaser ready, able and willing 
to take over the land on the terms agreed upon and where the 
purchaser, after receiving the alleged owner’s acceptance to his 
offer, refuses to complete the transaction the agent is prevented 
from earning his commission under the contract, there being no 
evidence to show that the alleged owner was able to comply with 
the terms of the contract.

1 See Annotation, 4 D.L.R. 631.]
Appi \l by defendant from the trial judgment is an action 

to mover commission claimed to be due under a written 
agn ment as to the sale of land. Reversed.

' D. Noonan, for appellant,
M. Johnston, for respondent.

The judgment of the Court was delivered by
Haultain, C.J.S. :—This action was brought for commis

sion claimed to be due to the plaintiff by the defendant under 
a written agreement under seal. The agreement is as 
follows :—

"The Regina Regina, Canada.
Brokerage Company, Ltd., August 2nd, 1921.

1 hereby offer to purchase from or through you the west 
half of 27, the east half of 28, the south half of 33-8-5-W- 
2nd, at and for the price or sum of $65 per acre including 
all the crop and equipment or $55 per acre with the equip
ment but without the crop, on the following terms :—

Sask.

cX
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Mask. I agree to assume the mortgage of $15,000 against the 
— above land, bearing interest at 8',! per annum, and agree 
_ to sell to you the s. Vt 6-20-22-w. 2nd at and for the price 

Regina or sum of $17,950 including all the horses and machinery 
Brokerage now on jj,e place or what was on the place when you 
Inv'Ch. inspected it including the threshing outfit. There is against 

the farm $4,500 and you are to accept my equity as cash 
Kist.neh. payment on the above mentioned land which I have offered 
H.uiuin, to purchase. The balance of the purchase price of the land 

CJS I am offering to purchase from you to be payable $1,400 
per year and interest payable on December 1, each year for 
9 years and the balance on December 1 the 10th year. Your 
equity in the above land to bear interest at 7% per annum. 
Should you be successful in putting through this deal for 
me I agree to pay you a commission of 5% on the 1st 
$10,000 and 3% on the balance of the purchase price of the 
land I am turning in on this deal. This commission is not 
to be paid by me in cash but is to be charged to me on the 
land which I am purchasing. In consideration of the sum 
$1 (receipt of which is hereby acknowledged) 1 hereby 
make this offer irrevocable until August 31, 1921.

In case the offer including crop is accepted you are to 
give me credit for the whole of the proceeds of the crop.

Signed, scaled and delivered, in the presence of Murdock, 
S. McLeod.

John Kistner (Seal)”
The statement of claim sets up the written agreement, and 

alleges that “the plaintiff found a purchaser ready, willing 
and able to take over the defendant’s land on the terms and 
conditions upon which the defendant agreed to sell the same 
and thereupon became entitled to payment of the commis
sion." There is also an alternative claim for work performed 
and services rendered to the defendant "in the procuring 
of the purchaser for the defendant’s land on terms which 
the defendant in writing agreed to accept."

Among other defences, the defendant in his statement 
of defence, pleads that "the plaintiff never found a pur
chaser ready, willing or able to take over the defendant’s 
land on the terms or conditions upon which the defendant 
agreed to sell the same or at all.”

It is quite clear that the plaintiff is confined by the facts 
of this case to its alternative claim, as, to use the language 
of the agreement, the “deal" was never “put through.”

The evidence shows, however, that, through the agency 
of the plaintiff, the offer of the defendant was accepted by
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one Creswell in writing and that the written acceptance 
was duly delivered to the defendant within the time men
tioned in the offer. The acceptance was as follows:— 

“John Kistner, Esq., Disley, Sask.
Re w. Vi-27, e. Vi-28 and s. J4-33-8-5-W. 2nd.

As owner of the above mentioned property I hereby 
accept your offer of August 2, 1921, on the above mentioned 
iand addressed to The Regina Brokerage & Investment Co., 
through which company you have offered to purchase this 
land including crop and equipment at $65 per acre.

Witness
(Sgd.) H. C. Creswell"

(Sgd.) Murdock S. McLeod.
The defendant, after receiving Creswell's acceptance, 

refused to complete the transaction.
In order to succeed on its alternative claim the plaintiff 

must prove, substantively, that it procured a purchaser 
ready, able and willing to take over the defendant’s land on 
the terms proposed and that by the plaintiff’s wrongful 
refusal to complete the transaction it was prevented from 
earning the commission under the contract.

In my opinion, the plaintiff’s action fails at the very out
set. There is no evidence to support the allegation that 
Creswell was able to comply with the terms of the agree
ment. This was made a distinct issue by the pleadings. 
The only evidence relating to any possible title or interest 
of Creswell in the land proposed to be bought and sold was 
given by Smith, the real estate manager of the plaintiff 
company, who conducted the whole of the negotiations con
nected with the transaction in question with the defendant. 
This evidence was given on Smith’s cross-examination by 
counsel for the defendant at the trial, and is as follows:—

“Q. You say that Mr. Creswell was the owner of the 
Kisbey farm? A. Well, he was not absolute owner of it. 
The biggest interest in it though. Q. That is what he 
told you? A. Mr. Creswell, yes. Q. You do not know of 
your own knowledge what interest he had? A. Oh yes, 
I do. Q. How? A. Well, because the company that I am 
with hold the agreement on it. I do not know—I could not 
give you the exact figures to-day. No.”

This point was raised by counsel for the defendant at the 
trial, as will appear from the following passage from the 
Judgment of the trial Judge:—

“On the argument counsel for the defendant contended 
that the plaintiff has not shown that Creswell could carry

C.A.
Itr-niNA

Brokkkaoë

V.
Inv. Co. 

Kibtnkr.

Haultain,
C.J.8.
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N B out the deal. The defendant, however, appears not to have 
App. Div. Questioned this when put to him on his examination for 

discovery, and further made no effort to negative it at 
the trial.”

The Judge must have been mistaken in his reference to 
the defendant’s examination for discovery. The only refer
ence to Creswell by the defendant in those portions of his 
examination for discovery put in at the trial are contained 
in the following questions and answers.

“Q: Now Mr. Creswell has always been willing to go 
through with this deal, as far as you know? A. Yes, as far 
as I know. Q. : He signed the acceptance of your offer? A.: 
Yes.”

As has already been pointed out, a distinct issue on this 
point was raised by the pleadings and the onus of proof 
was on the plaintiff and not on the defendant. As an essen
tial part of its case the plaintiff must show that Creswell 
was able to take over the defendant’s land on the terms and 
conditions set out. This it has absolutely failed to do, and, 
for that reason, I would allow this appeal. The judgment 
below should, therefore, be set aside and judgment entered 
for the defendant, dismissing the plaintiff’s action with 
costs. The defendant should also have his costs of appeal.

Appeal alloived.

REX v. RITCHIE; Ex perle HAND.
New Brunswick Supreme Court, Appeal Division, Hazen, CJ., and 

IPAite and Grimmer, JJ. June 8, 19SS.
Certiorari (41—9)—Intoxicating Liquor Act, 1916 (N.B.), ch. 20- 

Breach—Conviction BY MAGISTRATE—CERTIORARI TO QUASH.
Under the New Brunswick Intoxicating Liquor Act, 1916, ch. 

20, it is fully within the competence of the Police Magistrate to 
determine whether a sale of liquor is bona fide for the purpose of 
export without the Province or not, and where he has before him 
facts which justify him in coming to the conclusion that the sale 
is not a bona fide one for the purpose alleged, a rule nisi in# 
certiorari to quash the conviction on the ground of want of juris
diction, because there is no evidence to support the charge, will 
be discharged.

]Bronfman v. Hawthorn (1921), 69 D.L.R. 277, 37 Can. Cr. 
Cas. 303, distinguished.]

Appeal by way of certiorari from the conviction by a 
Police Magistrate for a breach of the New Brunswick Intoxi
cating Liquor Act, 1916, ch. 20. Affirmed.

XV. B. XVallace. K.C., and W. M. Ryan, shew cause against 
a rule nisi. F. R. Taylor, K.C., in support of rule.

The judgment of the Court was delivered by
Hazen, C. J. :—Hand was convicted before the Police 

Magistrate of the City of Saint John for having on October
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27, 1921, unlawfully sold liquor contrary to the provisions of 
the Intoxicating Liquor Act, 1916 (N.B.), ch. 20. It is 
claimed in defence that the liquor was sold to one Pope D. 
MacKinnon for export to persons or corporations outside the 
Province of New Brunswick, and was in transit or in process 
of shipment bom fide to such persons or corporations. Appli
cation for a rule nisi was in the first place made to Barry, J., 
who declined to grant it but stated that while he felt him
self bound by authority to refuse the application, he was 
sensible of the possibility of other Judges refusing to accept 
his view of the case. For that reason, and because the 
value of the property which had been seized by the chief 
inspector was considerable, and was liable to be confiscated 
if conviction stood, and because the question raised by the 
Police Magistrate involved the construction of an important 
section of the Intoxicating Liquor Act, he left it open to 
the accused and granted him leave, if any such leave was 
needed, to renew his application before the Appeal Division 
of the Court on the second Tuesday in February next, in the 
meantime staying proceedings. The accused, accordingly, 
applied for a rule nisi to the Appellate Division of the 
Supreme Court, on the date mentioned, and one was granted 
returnable last term when the case was argued.

There is no denial of the fact that the sale was made, and 
the only ground upon which the application can be urged is 
that there was a manifest defect of jurisdiction in the tri
bunal that made it.

Having carefully read the evidence given before the 
Police Magistrate, I cannot conclude that there was any 
such defect of jurisdiction, and it was fully within the com
petence of the Police Magistrate to determine whether the 
sale of the Liquor in question was bona fide for the purpose 
of export without the Province or not. The magistrate has 
evidently decided that it was not, and it seems to me the 
question was one entirely for his consideration. After care
fully reading the evidence I would decide if it was necessary 
to do so that the magistrate had before him facts that would 
justify him in coming to the conclusion that the sale was not 
a bona fide one for the purpose alleged by the defendant. 
Hand himself did not go on the stand, and it was shown in 
evidence that MacKinnon, in addition to having places of 
residence in the State of Maine also had one in Richmond in 
the Province of New Brunswick near the International bor
der. The attention of the Police Magistrate was also called 
to the provisions of sec. 129, of the Intoxicating Liquor

N.B.
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Hand.
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X.B. Act, 1916 (N.B.), ch. 20, which provides that:—
App~Div “*i’or the PurP°se °f evidence, every brewer, distiller or

- other person licensed by the Government of Canada............
Rex „nd every liquor exporter mentioned in sec. 45 hereof, who 

Ritvhis ■ makes a sale of liquor in the Province, shall immediately 
Ex paste enter in a book to be kept for that purpose the date of such 

Hash. sa|ei the person to whom such sale was made and the per- 
c.j. son or carrier to whom the same was delivered for carriage; 

and the failure of such person to make, keep and produce 
as evidence the said entry and record of such sale shall, 
in any prosecution under this Act of such person for illegally 
making such sale of liquor be prima facie evidence against 
such person of having illegally sold such liquor.”

Section 45 referred to provides that nothing shall prevent 
eny person from having liquor for export sale in his bonded 
warehouse, provided such liquor warehouse and the business 
carried on therein complies with requirements that are 
,'pecified, or from selling from such liquor warehouse to 
persons in other Provinces where such sales may be lawfully 
made, or in foreign countries. Although it was contended 
before the magistrate that Hand had the liquor for sale in 
his bonded liquor warehouse, and sold from such liquor ware
house to MacKinnon, who was a person from a foreign 
country, no record appears to have been kept of the trans
action, and the book referred to in sec. 129 was not pro
duced in evidence, and the magistrate was authorised, 
as appears by the section which I have quoted, to regard the 
failure of Hand to produce as his evidence the entry of sale 
as prima facie evidence against him of having illegally sold.

I do not wish, in any way, to review the evidence before 
the Police Magistrate, and I am making these remarks 
simply for the purpose of showing that, in my opinion, under 
the evidence, there was evidence to justify him in coming 
to the conclusion which he did, and that, therefore, the con
tention, even if legally correct, that there was no jurisdic
tion because there was no evidence to support the charge, 
cannot possibly be sustained.

The right of certiorari having been taken away, for these 
reasons and also for the reasons stated in his judgment by 
Barry, J„ the rule should be refused.

At the time of the argument it was contended by counsel 
that the magistrate had disregarded the judgment recently 
given in this Court in the case of Bronfman v. Hawthorn 
and Att'p Gen'l for New Brunswick.— (1921) 69 D.L.R. 
277, 37 Can. Cr. Cas. 303. This contention does not appear to
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me to lie sound. The effect of the judgment in that ease was Sask. 
and in fact it was distinctly stated therein that a person ^ 
who has the legal right to have liquor in his possession in 
this Province for the purpose of export has the right to sell 
that liquor provided the sale is bona fide for delivery in a 
Province in Canada outside of New Brunswick, or in a for
eign country, and if he makes such a sale in all cases it is not 
incumbent upon him personally to deliver that liquor in the 
place in which he is selling it in a foreign country or another 
Canadian Province, but he has the right to deliver it at his 
warehouse or elsewhere to a person who is to carry it to the 
place where, under the terms of the sale, it is to be delivered.

The Police Magistrate of the City of Saint John did not 
act in any respect in defiance of this judgment, but came to 
the conclusion that the sale was not a bona fide one for 
delivery outside of New Brunswick, and having come to that 
conclusion, discharged his duty, and found the accused 
guilty of the offence which had been laid against him.

The rule should be discharged.
Judgment accordingly.

McArthur v. haxman.
Saskatchewan Court of Appeal, Haultain, CJ.S., and Turgeon, McKay 

and Martin, JJ.A. October 2S, 1922.
Contracts (6 IID—145)—Doctor's account—Services to sister- 

brother TELLING DOCTOR “I WH.L SEE HER THROUGH"—LIA
BILITY or brother—Statute of Frauds.

A person who, on consulting a doctor with his sister who is 
ill tells the doctor that "he will see her through" incurs a direct 
liability on his part to pay the doctor's account, where, as a re
sult of the words used, credit is given to such party, and an 
account is opened in the doctor's books in his name.

Interest (t IB—22)—Interest on accounts—When allowed.
Interest may be charged on an overdue account from the time 

notice is given that such interest will be charged, but where the 
Court is of opinion that the rate charged is excessive, it may 
reduce the rate to what is reasonable under the circumstances of 
the case. Where an account sent out contained a notice on its 
face in the following words "ten per cent, interest charged on all 
overdue accounts" the Court held such notice sufficient.

[Toronto R. Co. v. Toronto Corp'n, [1906] A.C. 117; Last West 
Lumber Co. V. Haddad (1915), 25 D.L.R. 529, followed; and see 
secs. 28 and 29 of the King's Bench Act. R.S.S. 1920, ch. 39.] 

Appeal by defendant from the trial judgment in an action 
on an account for medical attention to the appellant’s sister. 
Varied.

A. Buhr, for appellant,
G. C. Thompson, for respondent.
The judgment of the Court was delivered by
Martin, J. A.—This is an appeal from the judgment of

6—70 D.L.R.
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Sask. the Judge of the Judicial District of Swift Current awarding 
to the plaintiff the sum of $160, and costs, for medical atten- 

-L-! tion to the sister of the defendant. The facts are that the 
McArthi r ^igter of the defendant, one Justina Banman, a girl of 20 

Banman. years of age while visiting at the house of the defendant
---- became ill, and on consultation with the local doctor at Morse

Hart la, j.a. the jiinesg was pronounced appendicitis, whereupon, it was 
decided that the young woman should be taken immediately 
to Swift Current. Her brother, the defendant, took her to 
Swift Current and consulted the plaintiff, and the plaintiff 
states that defendant said to him that “he would see her 
through.” Accordingly, the medical fees were charged on 
the books of the plaintiff to the defendant and not to the 
sister. The plaintiff also states, “I always looked to him, 
never to her,” and statements of account were accordingly 
sent to the defendant. The defendant, (and in this he is 
corroborated by his sister) denies that he used the exprès, 
sion "would see her through,” and says he told the plaintiff 
he had a bad crop and could not help, and that his sister was 

. working out. He also states that, after the operation, he 
went for the bill and told the doctor she (meaning the sister) 
had some money and if she got better could earn some more, 
and at that told the doctor that his sister wanted the bill. At 
the first interview the plaintiff asked the defendant for his 
name and the location and description of his farm. The 
evidence is of a conflicting character, but there is ample 
evidence upon which the trial Judge could make the findings 
he has made, and I do not think that such findings should, 
in this case, be disturbed by this Court. The trial Judge 
found as a fact that the time of the first interview in the 
plaintiff’s office the defendant told the plaintiff that he 
“would see her through."

It remains to consider whether as a matter of law the use 
of such expression created a direct liability on the part of 
tne defendant to pay the account, or whether it created the 
relationship of guarantor and was a "specific promise to 
answer for the debt, default, or miscarriage of another 
person” within the meaning of the Statute of Frauds.

The Statute of Frauds, 29 Car. II, ch. 3, sec. 4, pro
vides :—

“No action shall be brought . . . upon any special promise 
to answer for the debt, default or miscarriage of another 
person . . unless the agreement upon which such action 
shall be brought or some memorandum or note thereof shall
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be in writing and signed by the party to be charged there- Sask. 
with or some other person thereunto by him lawfuly author- 
ised.” —1

Does the fact that the defendant said “I will see herMrARTHu* 
through" place the defendant in the position of answering pANmAn. 
for the “debt, default or miscarriage of another” and render — 
a memorandum in writing necessary in order to be liable on J A 
such promise, or did the defendant place himself, by the use 
of such words, in the position of principal debtor? I am of 
the opinion, under all the circumstances of the case, that 
the defendant, by the use of these words rendered himself 
directly liable, and that the facts do not fall within the scope 
of sec. 4 of the Statute of Frauds. As a result of the 
use of the words in question, credit was given wholly to the 
defendant ; an account was opened with the defendant on the 
books of the plaintiff, and the account was rendered to the 
defendant from time to time.

15 Hals. p. 458, sec. 889, says: “To bring a case within 
section 4 of the Statute of Frauds the primary liability 
of another person to the promisee for the debt, default 
or miscarriage to which the promise of guarantee relates 
must exist or be contemplated otherwise the Statute does 
not apply, and the promise is then valid and can be sued 
on though not in writing.”

The promise made by the defendant in this case was an 
original one—as distinguished from collateral—because it 
bound the defendant to pay independently of the liability 
of any one else.

In Hargraves v. Parsons, (1844), 13 M. & W. 561, at p.
570, 153 E. R. 235, Parke, B., in delivering the judgment of 
the Court, said:—

“The statute applies only to promises made to the persons 
to whom another is already, or is to become, answerable.
It must be a promise to be answerable for a debt of or a 
default in some duty by, that other person towards the 
promisee. This was decided, and no doubt rightly, by the 
Court of Queen’s Bench in Eastwood v. Kenyon Q840), 11 
Ad. & El. 438, 113 E.R. 482 and in Thomas v. Cook, 8 B.
& C. 728."

In Thomas v. Cook, (1828), 8 B. & C. 728 at p. 732, 108 
K.R. 1213, at p. 1215, referred to in the above mentioned 
case Park, J., in delivering judgment, said:—

"This was not a promise to answer for the debt, default or 
miscarriage of another person but an original contract 
between these parties, that the plaintiff should be indem-
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Sask. nified against the bond. If the plaintiff at the request of the 
defendant, had paid money to a third person, a promise to 

__ repay it need not have been in writing, and this case is in 
McArthu* substance the same.”

/'■ , See also Birkmyr v. Darnell (1704), 1 Smith, L.C. 12th 
ANMAN. 335; Bampton V. Paulin (1827), 4 Bing. 264, 130 E.R. 

«.«in. i * 769; Dixon v. Hatfield (1825), 2 Bing. 439, 130 E.R. 375.
The trial Judge gave judgment for the amount of $150 

because the bill had been sent out for that amount, together 
with interest from the date the first account was sent out, 
namely, May 22, 1919, at the rate of 10'! and costs. The 
evidence discloses the fact that the sum of $25 had been paid 
on account of the bill apparently by the sister, Justina, who 
received the medical attention, and on the argument of the 
appeal, it was admitted by counsel for the plaintiff that the 
judgment should be reduced by that amount.

Interest on the account was claimed and allowed because 
the accounts sent not by the plaintiff contain a notice on 
their face in the following words: "Ten percent, interest 
charged on all overdue accounts."

In Toronto R. Co. V. Toronto Corp'n, [1906] A.C. 117, at 
p. 121, the question of the allowance of interest was dealt 
with per Lord Macnaghten as follows:—

“The result therefore, seems to be that in all cases where 
in the opinion of the Court, the payment of a just debt has 
been improperly withheld, and it seems to be fair and equit
able, that the party in default should make compensation 
by payment of interest, it is incumbent upon the Court to 
allow interest for such time and at such rate as the Court 
may think right.”

In Last IVest Lumber Co. v. Haddad, (1915), 25 D.L.R. 
529, 8 S.L.R. 407, the trial Judge allowed interest at the 
rate of 10'« on the claim from April 1, 1914, which was 
the date on which an account had been rendered claiming 
interest. The case went to appeal, and Lamont, J., in 
delivering the judgment of the Court, after referring to the 
judgment of the Privy Council in Toronto R. Co. v. Toronto 
Corp'n., supre, stated (25 D.L.R. at p. 533), that, inas
much as demand had been made for interest on April 1, 
1914, interest should be allowed from the date of the 
demand. He fixed the rate of interest at 8',i, which he 
considered reasonable under the circumstances.

In the case at Bar, the account containing the notice as 
to payment of interest in overdue accounts was sent out by 
the plaintiff on May 22, 1919. There will, therefore, be an
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allowance of interest from that date, but at the rate of 6%, Qu>‘.
which 1 consider reasonable, under the circumstances of 
this case.

The judgment of the trial Judge should therefore, be 
varied by reducing the amount awarded to $125, and inter, 
est at the rate of 5', from May 22, 1919. The plaintiff will 
have his costs of appeal.

Judgment varied.

COHEN v. STONE.
Quebec Superior Court in Bankruptcy, Panneton, J.

September 21, 1922.
Sale 0 IB—5)—Or goods by weight—Passing of title—Perfec

tion OF SALE.
When things moveable are sold by weight, number or measure, 

and not in the lump, the sale is not perfect until they have been 
weighed, counted or measured, but the buyer may demand the 
delivery or damages according to circumstances.

Action to determine the ownership of certain scrap iron 
sold by the authorised assignor to the petitioner, and taken 
possession of by the authorised trustee, after the assign
ment.

J. E. Lafontaine, for trustee.
S. G. Tritt, for petitioner.
Panneton, J. :—The petitioner alleges that on or about 

June 13, 1922, the authorised assignor sold to the petitioner 
a quantity of scrap iron and scrap steel described as follows, 
to wit:—

“All the scrap iron of all nature and description as 
inspected by your 13. Cohen which consist of the following 
grades all sorts of steel, light and heavy malleable scrap, 
last iron, car wheels, wrot scrap light and heavy, rails, 
beams, columns, shafting and all other sort of scrap iron, 
that it contained in the yard, with the exception of a lot of 
iong and short pipe which is piled up, in the bin on the 
south side of the yard, and also a lot of cut up scrap, in one 
of the bins, consisting of scrap pipe and bushelings, with 
the exception also of the power shears, tools, scales, and all 
materials contained in office, and also in shed fronting on 
Conde St., we have also sold all the steel, of all descriptions 
which consist of beams, columns, scrap rails, and pipe and 
other steel of any sort with the exception of the relaying 
rails which are located at Bridge St. coal siding, this lot 
which we have sold will be included in the scrap sold at 
Centre St., all at the price of $8.50 per . . . per gross ton 
f.o.b. cars, Point St. Charles, Grand Trunk, railroad weight
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to govern settlement, ears to be ordered weight before load
ing. The entire lot of scrap sold is 350 tons.”

The agreement of sales contains in addition to what is 
quoted the following:—

“Loading to begin on July 1, 1922, Terms of payment we 
I'anneioti j icceived this date of three months note for $3000.00 to 

.nmion. . app]v on account atl() at expiration we to settle amount 
either way. We further agree at Mr. Cohen’s option to 
renew this note for three months on his paying interest and 
S500.00 cash on expiration. Further understood that car 
71751 containing wrot scrap shipped to Steel Company is 
included in this steel and we turn this over to B. Cohen 
& Co.

This agreement is accepted and signed by both parties.
(Seller) North Amer. Iron & Metal Co.

(Signed) S. Kander, manager.
B. Cohen & Co. (Buyers)

(Signed) Benjamin Cohen.
This line means on completion of loading we are to deter

mine the exact amount and settle with each other accord
ingly. (Signed) S. K.”

Petitioner at that date gave his note for $3,000 to the 
vendor in accordance with the above agreement.

Materials in car 71751 have been paid for by the steel 
company to petitioner. There is no more question of what 
was contained in said car, except as being a part of the 
total quantity sold.

The promissory note of $3,000 has been discounted by 
the vendor.

As the vendor did not commence to deliver possession of 
the property sold on July 1, petitioner came to see the man
ager of the vendor on the 5th who told him that he had not 
time to deliver him said goods on that date, but he gave 
him the key to their yards where the goods were. On the 
morning of the 6th., petitioner commenced to load and carry 
the goods to the Grand Trunk station. He loaded about 40 
gross tons of the said materials sold.

On the same day, July 6, the North American Iron and 
Metal Co. made an authorized assignment of its properties 
for the benefit of its creditors to the authorised trustee 
above mentioned w-ho went on the premises and yards where 
the said materials were, stopped petitioner from loading any
more and took possession of all materials which were 
in the yards. He has been ever since in possession of the 
same.

Que.
S.C.

Cohen
v.

Stone.
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Petitioner concludes his present petition as follows :— Qut'-
"Wherefore the petitioner prays that by the judgment s r 

to be rendered herein he be declared to be the owner of the — 
scrap iron and scrap steel amounting approximately to three (<MIEN 
hundred tons now contained in the two yards of the author- ;t<>ne. 
ised assignors and more particularly described in para. (2) 
of the present petition: that the trustees be ordered to J
hand over possession thereof forthwith to the petitioner, 
under all legal penalties, and subject to such conditions as 
this Court may order; that the petitioner, moreover, be 
declared to the legal holder and owner of scrap iron and 
scrap steel shipped by said car No. 71751 to the Steel Com
pany of Canada, and to receive payment therefor from the 
said Steel Company of Canada, and to give valid discharges 
to whomsoever concerned in respect thereof ; that this Hon
orable Court be pleased to permit the petitioner to place a 
guardian at his own expense to act jointly with any other 
person duly authorized in safeguarding the said scrap iron 
and scrap steel at the two yards of the authorized assignors 
aforesaid ; and that all such further orders be made as may 
to law and justice appertain; the whole with costs against 
the estate of the authorized assignors.”

The trustee opposes the petition upon the ground that 
petitioner is not the owner of the materials claimed by him, 
and that on the date of the abandonment, the assignor 
insolvent was still the owner of said property of which he, 
the trustee, became vested by virtue of the assignment.

The issue between the parties is who is the proprietor 
of the materials in question.

The law is laid down in art. 1474 C.C. (Que.). It reads:
"When things moveable are sold by weight, number or meas
ure, and not in the lump, the sale is not perfect until they 
have been weighed, counted or measured, but the buyer may 
demand the delivery of them or damages according to cir
cumstances.”

Notwithstanding the statement in the writing that the 
sale includes all the scrap iron, steel etc. with some excepted 
piles which are in the two yards, and includes what was 
shipped already to the steel company the positive declara
tion that the entire lot of scrap sold is 350 tons dominates 
the whole. There was no use to specify that quantity as 
being the entire lot sold, if the sale was not limited to it. It 
was all sold but it was not to exceed 350 tons. If there 
was more than 350 tons, the sale was not of the whole, if 
there was only that quantity then it covered all. The
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-Saak.

C.A.
proof establishes that there was more, therefore it became 
undetermined what particular part of the piles belonged to 
the purchaser. The quantity sold was to be taken from a 
larger one. The exact number of tons at these places could 
not be fixed before weighing. If there was more than 350 
tons, the purchaser was not bound to take the surplus, if 
there was less the vendor was not liound to get the material 
elsewhere to make the 350 tons. The fact that the buyer 
gave his note at once for $3,000 being $25 more than the 
amount of 350 tons at $8.50 a ton explains the mention made 
in the writing of a later adjustment either way of the 
amount due. Two or three tons more perhaps to complete 
a car load would have been included, but it did not change 
the character of the sale. It is also strongly urged that on 
July 5, the giving of the key of the yard to petitioner gave 
him possession and delivery of the material he had bought, 
and that he became, then the absolute owner irrespective 
of any weighing. The yards contained not only the 
material sold to petitioner, but also what was sold to other 
parties and specially what would remain after he had taken 
his quantity. His proposition would hold good if the 
property sold had been identified. The key gave him the 
power to proceed to such identification, as he did for so 
much as he carried to the Grand Trunk station.

Numerous authorities and decisions were quoted by 
both parties ir. support of their pretensions. No case 
reported is exactly like the present, and no opinion of 
authors helps us to construe the writing submitted which 
is ski gmtris.

Our art. 1474 C.C. (Que.), is clear, if there is any weigh
ing the sale is not perfect. The demand of delivery referred 
to in the article refers to an identified moveable property. 
Villrttrure v. Kent (1892), 1 Que. Q.B. 136.

Considering that petitioner failed to establish the allega
tions of his petition, and that if there was any doubt about 
that proof, the burden of proof is on the petitioner.

The Court dismisses said petition with costs.
Petition dismiserd.

LONG v. ZLATNICK.
Saskatchewan Court of Appeal, Haultain, C.J.S., and Turgcon, McKay 

iiixl Martin, JJ.A. October 2-1, 1922.
Contracts ($ IIIB—200)—Sale of animals—Violation of Animal 

Contagious Diseases Act, R.S.C. 1906, ch. 75, sec. 38— 
Knowledge of disease by seller—Validity of contract.

A warranty as to the soundness of horses known to the seller 
to be suffering from mange at the time of the sale and from



70 D.L.R.] Dominion Law Reports. 89

which they afterwards die avoids the contract. Such contract Sask.
is also void under sec. .18 of the Animal Contagious Diseases Act.
R.S.C. 1806, eh. 75. ('.A.

Appeal by plaintiff from the trial judgment in an action 
to recover the price of certain horses sold by the plaintiff Ll ' 
to the defendant, and a counterclaim for damages for breach z,.atm k. 
of warranty. Affirmed.

T. A. Lynd, for appellant; No one contra. cYs.1"'
The judgment of the Court was delivered by
HaulTAIN, C. J. S. :—The trial Judge has found that 

there was a warranty as to the soundness of the horses at 
the time they were sold. This finding is supported by the 
evidence, as the plaintiff did not deny the statements of the 
defendant that the horses were represented by the plaintiff 
at the time of the sale to lie good and healthy. There also 
seems to be evidence to justify the finding that the horses 
were suffering from mange at the time of the sale and that 
this condition was known to the plaintiff. Both of the 
horses in question died of mange later on, ami the other 
goods which were purchased with the horses were ties’ royetl 
by order of the Government inspector under the Animal 
Contagious Diseases Act, R.S.C. 1906, ch. 75.

These facts, in my opinion, entitled the defendant to have 
the action dismissed and the note sued on and delivered up 
to him. The trial Judge also found that the sale came within 
the prohibition of sec. 38 of the above mentioned Act, and 
held that the contract in question was void. With this 
finding, I also agree.

The imposition of a penalty by Parliament for any par
ticular act is practically equivalent to direct prohibition

BcnsUy v. Bigiiold (1882), 5 B. & Aid. 335, 106 E.R.
1214. This case decided that a printer could not recover 
for work or materials because he had not printed his name 
on the work as required by statute. Abbott, C. J., at p. 340 
(106 E.R. at p. 1216) holding that a party could not sue on a 
contract made "in direct violation of the provisions of an 
Act of Parlament.”

In Cope v. Rowlands ( 1836), 2 M. & W. 119, at p. 157, 150 
E.R. 707 at p. 710, the Court of Exchequer per Parke, B., 
decided that :—

“Where the contract which the plaintiff seeks to enforce, 
be it express or implied, is expressly or by implication for
bidden by the common or statute law, no court will lend its 
assistance to give it effect. It is equally clear that a contract 
is void if prohibited by a statute though the statute inflicts 
a penalty only, because such a penalty implies a prohibition.
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Sask. U was contended on the part of the appellant that there 
ç A %.as no foundation for the defendant's counterclaim for 
-L-l damages, and the cases of O'Mealey v. Swartz (1918), 11 
LoN(i S.L.R. 376, and Ward v. Hobbs (1878), 4 App. Cas. 13, 48 

Zlatnick. LJ. (Ç.B.) 281, were referred to. The facts of the present 
case, in my opinion, completely distinguish it from Ward V. 

ii.uuain, Here, we have an express statement that the ani
mals are healthy made by the plaintiff at the time of the 
sale, and, as found by the trial Judge, known by him to be 
false. In Ward v. Hobbs, by the conditions of sale the lots 
were sold "with all faults,” and it was expressly stated in 
the conditions that (see 4 App. Cas. at p. 14) :

“No warranty will be given by the auctioneer with any 
lot and, as all lots are open for inspection previous to the 
commencement of the sale, no compensation shall be made 
in respect of any fault or error of description of any lot in 
the catalogue.”

No verbal representation was made by or on behalf of the 
vendor as to condition of the pigs which were the subject 
of the action. The pigs to the knowledge of the vendor 
were infected with a contagious disease, and by exposing 
them for sale at a public market he was liable to a penalty 
under the Contagious Diseases (Animals) Act, 1869 (Imp.), 
ch. 70. The purchaser brought an action against the vendor 
for damages caused by breach of warranty and false 
representation on the sale at a public market of the pigs 
which were suffering at the time from typhoid fever, and 
by the wrongful act of the defendant in offering the pigs 
for sale at a public market. It was held in Ward v. Hobbs, 
48 L.J. (Q.B.) 281, under these circumstances, that 
"a man who sends animals to market does not thereby 
impliedly represent to a purchaser that they are not as 
far as he knows suffering from infectious disease, at all 
events where they are sold subject to an express condition 
that no warranty will be given.”

It was also held that the mere breach of a statutory duty 
did not give a foundation for a private action, (48 L.J. 
(Q.B.) at p. 289) ;

“The very nature of the condition that the buyer is to 
take the animals with all faults implies that they may be 
diseased, without any distinction between infectious and 
non-infectious disease, and I cannot think that the legis
lation which hr • recently taken place in the public interest, 
against particular acts tending to propagate such disease, 
can make that an actionable wrong, as between the parties
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io a private contract, which would not be so without it."
In the present case, we have a false representation in 

addition to the breach of the statutory duty, and the 
defendant is, therefore, entitled to succeed on his counter
claim. Ward v. Hobbs, 4 App. Cas. at p. 21, per Earl 
Cairns, L.C.

There is also authority for saying that the defendant, in 
spite of the fact that the contract was made in violation 
of the statute, has a right of action on the contract as he 
was not "a party to the transgression." Pollock on Con
tracts, 9th ed. p. 359, note (/). In any event, he is entitled 
to recover the amount paid by him on an illegal contract, 
not being in pari delicto with the plaintiff.

I would, therefore, dismiss the appeal with costs.
Appeal dismissed.

SUTHERLAND v. DAVISON.
Alberta Supreme Court, Walsh, J. October 10, 1922. 

Mechanics* liens ((VIII—60)—Mechanics* Lien Act, 1906 (Alta.) 
ch. 21—Notice posted under sec, 11—-Person continuing
TO DO WORK AFTER COSTING OF NOTICE—SUBSEQUENT WORK AS 
KEEPING ALIVE LIEN FOR WORK DONE BEFORE POSTING OF NOTICE.

Where the registered owner of land gives notice under sec. 11 
of the Mechanics* Lien Act, 1906 (Alta.), ch. 21, that he will not 
be responsible for works or improvements being made thereon, 
work which a claimant continued to do on the property, after the 
posting of the notice cannot avail him to keep alive his lien as to 
work done before the posting of the notice.

Mechanics' lien action.
S. S. Cormack, for plaintiff.
L. S. Fraser, for defendant.
WALSH, J.:—In this mechanics’ lien action a question of 

law arises the determination of which is desired by the 
parties before the trial as it may end the action, and so it 
has been argued before me.

The defendant, the registered owner of the land upon 
which the lien is claimed, gave notice under sec. 11 of the 
Act 1906 (Alta.), ch. 21, that he would not be responsible 
for the works or improvements being made thereon. The 
plaintiff, notwithstanding this notice, continued to work 
on the property as he had done before the notice was posted, 
but he makes no claim of lien for the wages earned in 
respect of this later work. He had worked on the property 
before the posting of this notice and it is only in respect 
of the wages then earned that he claims a lien. Under 
sec. 13 (as amended by 1915 (Alta.), ch. 2, sec. 27) such a 
lien ceases to exist after the expiration of 35 days after

Alta.
S.C.
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«he claimant "has ceased from any cause to work thereon" 
unless, in the meantime he shall file his lien in the proper 
office. The plaintiff’s affidavit proving his lien was not 
liled until more than 35 days from the doing of the last 
work in respect of which the lien is claimed, although it 
was filed within 35 days of the last work done by him on the 
property, after the posting by the defendant of the notice 
under sec. 11. His contention is that this work avails him 
to keep alive his lien for the work done before the posting 
of the notice, and that his affidavit in support of it was filed 
within the prescribed time bceause it was filed within 35 
days after the time when he ceased to work on this land.

1 think that the ceasing to work mentioned in sec. 13 
refers to the work in respect of which the lien is claimed. 
The object of the section is to place a time limit upon the 
filing of a lien, so that the owner may know whether or not 
‘he claimant intends to enforce it against the property, 
and so protect himself, if necessary, with respect to it 
against the contractor. This view is strengthened by the 
particulars which the section requires to be set out in the 
affidavit, namely, the particulars of the kind of works done, 
which means, of course, the works in respect of which the 
lien is claimed and the time when they, (that is the works 
for which the claim is made) were finished or discontinued. 
It would quite defeat what 1 take to be the object of the 
section if the claimant could add to the period of the work 
for which a lien is claimed a further period of time cover
ing his employment on the same construction, but in respect 
of which he does not and could not claim a lien, and by 
filing his affidavit within 35 days from the expiration of 
this later period, keep his lien alive.

In my opinion, the period of time covered by the plain
tiff's work, subsequent to the posting of the defendant’s 
notice, cannot be taken into account in determining the 
date within which the plaintiff’s lien should have been filed. 
The defendant is entitled to the costs of this motion.

Judgment accordingly.

McKAY v. I’ltOHAlt (defendant) and SANSOM and P VINE (delend- 
«ni» appellant») and SVHAl Ml.l'.l’KKI. and SVHAI'MLKI'KEI. 

(garnishees appellants) and Mrl’HERSO.N (garnishee).

Sunkatchcwau Court of Appeal, Haahain, McKay, and Martin,
JJ.A. October 23, 1022.

Garnishment ((III)—60)—Technical defects in garnishee sum
mons—Payment iiy garnishees after knowledge—Right
TO AFTERWARDS ATTACK 8VMMONS.



70 D.L.R.] Dominion Law Reports. 93

Where the garnishee-s lung after they knew or should have 
known of alleged defects in the garnishee summons deliberately 
through their solicitor make payments on account of the summons 
they will not be allowed to attack the summons on technical 
grounds which do not go to the merits.

Appeal from an order of a Judge in chambers dismissing 
the appellants' motion to set aside a garnishee summons, , 
and the service thereof and all subsequent proceedings 
against the garnishee appellants. Affirmed.

A. Allan Fisher, for appellants,
A. R. Tiiigley, for respondent.

(No. 1)
The judgment of the Court was delivered by
McKay, J. A. :—This is an appeal from an order of a 

Judge in Chambers dismissing the appellants’ motion to set 
aside the garnishee summons issued herein, and the service 
thereof and all subsequent proceedings against the gar
nishee appellants.

The writ of summons and the garnishee summons were 
issued on August 6, 1921. The writ of summons was served 
on appellant Paine on August 16, 1921. The garnishee 
summons was served on the appellants Schaumleffel on 
August 17, 1921, and on the appellant Paine on September 
15, 1921.

The appellant Paine entered an appearance to the writ 
of summons on September 6, 1921, and delivered a defence 
to the action on September 20, 1921.

The defence was set aside by order of the Master in 
Chambers made and dated November 10, 1921, and judg
ment entered for the respondent against the appellant 
Paine only on Novmeber 16, 1921, for the sum of $1,422.11, 
debt and costs.

The appellants Schaumleffel by a statement in writing 
dated August 31, 1921, and filed with the local Registrar 
on September 3, 1921, acknowledged the service of the 
garnishee summons upon them, and that approximately the 
sum of $800, would be due and payable to appellant Paine 
from each of them the latter part of October, 1921.

The appellant Paul Schaumleffel paid the sum of $600, 
to the respondent’s solicitor in respect of the garnishee 
summons on December 23, 1921, and the appellant John 
Schaumleffel paid the sum of $180, to the respondent’s 
solicitor in respect of the garnishee summons on April 12, 
1922. Both these payments were made through A. Allan 
Fisher, the solicitor for the appellants Shaumleffel, who

Sask.

C.A.
McKay

Pkohar.
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was then and is still also the solicitor of record for the 
appellant Paine.

The appellants served their notice of motion herein to 
set aside said garnishee summons etc. on May 11. 1922, 
said notice of motion being dated May 11, 1922.

With regard to the appellant Sansom, it was admitted at 
the argument by both counsel that he was wrongly made 
an appellant, and the appeal is therefore dismissed without 
costs so far as he is concerned.

With regard to the other appellants, the grounds of appeal 
are, shortly, as follows:—1. That the affidavit filed on 
which the garnishee summons was issued does not comply 
with sec. 3, (2), R.S.S. 1920, ch. 59, in that it does not show 
that the deponent making the affidavit is plaintiff, plain
tiff’s solicitor or agent. 2. That the said affidavit does 
not show the nature of the plaintiff’s claim as required by 
sec. 3, (2 (a) ), R.S.S, 1920, ch. 69. 3. That the issuance
of the garnishee summons and service thereof and all sub
sequent proceedings against the garnishees are void 
4. That the affidavit of service of the garnishee summons 
on the garnishees did not show the time of service.

On perusal of the affidavits referred to in these objec
tions, it will be readily seen that said objections are tech
nical and do not go to the merits.

In my opinion, the defects, if they are such, complained 
of, were waived by the conduct of the appellants.

In Hardcastle’s Statute Law, 3rd ed., at p. 84, it is there 
stated as follows:—

“But while courts of justice cannot dispense with or 
override the express provisions of a statute by construing 
its express terms as subordinate to considerations of com
mon law or equity, there are certain cases in which it has 
been held.............
(3) that a person may waive or be estopped by his conduct 
from setting up a defence given him by statute.”

In Wilson v. McIntosh cited by Hardcastle for the 
foregoing proposition, (a case from New South Wales which 
went to the Privy Council, reported in [1894] A.C. 129,) 
the facts were shortly as follows: McIntosh on January 8, 
1887, lodged an application in the office of the Registrar 
General to bring under the Real Property Act (26 Vic. 
No. 9) certain lands. On May 12, 1887, Wilson duly lodged a 
caveat against the land being brought under the provisions 
of that Act. On November 1, 1887, and more than 3 months 
after the lodging of the caveat, McIntosh, in pursuance of
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sec. 21 of the Real Property Act (amendment 41 Vic. No. 18) 
stated a case for the opinion and direction of the Supreme 
Court, and in pursuance of an order obtained by McIntosh, 
Wilson stated and filed a case on November 18, 1887. No 
further steps were taken by McIntosh in this stated case, 
and he did not further proceed on his application. But on 
July 24, 1890, McIntosh moved to have Wilson’s caveat set 
aside and removed, on the ground that Wilson having failed 
to take proceedings within 3 months after filing the caveat 
as provided by sec. 23 of the Real Property Act, the caveat 
had lapsed. The wording of said sec. 23 is in part as 
follows :—

“After the expiration of three months from the receipt 
thereof every such caveat shall be deemed to have lapsed 
unless the person by whom or on whose behalf the same 
was lodged, shall within that time have taken proceedings 
in any Court etc............”

On appeal to the Privy Council it was held [1894] A.C. 
at p. 133,

“That it was competent for the applicant [McIntosh] to 
waive the limit of the three months and the lapse of the 
caveat by sec. 23, and that the respondent [McIntosh] did 
waive it by stating a case, and applying for and obtaining 
an order upon the appellant [Wilson] to state her case, both 
which steps assumed and proceeded on the assumption of 
the continued existence of the caveat."

See also Moore v. Gamgee, (1890), 25 Q.B.D. 244, 59 
L.J. (Q.B.) 505, 38 W.R. 699.

In this case, in appeal, the appellants, long after they 
knew or should have known (Sicilian v. Erickson (1895), 
3 Terr. L.R. 294) of the alleged defects, deliberately 
through their solicitor paid to the respondents’ solicitor 
$600 and $180 on account of the garnishee summons 
attacked. In view of the foregoing cited authorities, these 
payments are a sufficient waiver of the alleged defects 
complained of to bar the appellants from now objecting 
to them.

The appeal will, therefore, be dismissed with costs.
Appeal dismissed.

(No. 2)
The judgment of the Court was delivered by
McKay, J.A. :—This is an appeal from a Judge in 

Chambers dismissing an appeal from an order of the Master 
in Chambers extending the time limited for the service of 
the garnishee summons on the defendant Paine and giving

c.A.

McKay

M Kay. .1 A



06 Dominion Law Reports. [70 D.L.R.

Alta.
S.f.

leave to enter judgment against the two garnishees.
At the hearing of this appeal, it was admitted that 

Sansom had been wrongly made an appellant ; the appeal is, 
therefore, dismissed without costs in so far as he is con
cerned.

In addition to the grounds of appeal urged in appeal No. 1 
in this section, it was contended that the Judge erred in 
extending the time for service of the garnishee summons 
on the defendant Paine. It appears that this extension 
was made after service on defendant Paine and after the 
payments were made by appellants’ solicitor to the res
pondents’ solicitor on account of the garnishee summons.

In my opinion, it is not necessary for me to decide 
whether the Judge was right or wrong in granting such 
extension, as the appellants at the time of making the pay
ments knew or should have known (Seeman v. Erickxon, 3 
Terr. L.R. 294) that appellant Paine had not been sorted 
within 20 days after service on the garnishees, and, con
sequently, even if the Judge erred in extending the time, 
it would not be a sufficient ground for setting aside the 
garnishee summons, under the cireumstnaees of this case. 
The reasons given for dismissing appeal No. 1 in this action 
apply to this appeal.

I am, therefore, of the opinion that this appeal should be 
dismissed with costs.

Appeal ill min xxrd.

REX (upon iht- relation of) !.. <1. 1‘OltTKOl S v. FITZALI.EN AMI 
THE TOWN OF (iR ANDE PRAIRIE.

Albert a Supreme Court, Tircedic, J. October U, 1922.
Taxes ($ HID—138)— Assessment of town council acting as 

Court of Revision—Appeal—Duty of assessor to fokwaki
n-otic k to District Court Judge—The Town Act, 11)11-12 
(Alta.), ch. 2, secs. 274, 2D3 (1) (2) (13)—Construction.

Section 2D3 (2) of the Town Act, 11)11-12 (Alta.), ch. 2, re
quiring the assessor to forward a list of all appeals against the 
Court of Revision to the Judge is mandatory, and his duty is to 
carry out the instructions therein contained, and the town coun
cil has no jurisdiction to adjudicate as to whether the notice of 
appeal is properly laid or not, or to instruct the assessor not to 
forward the appeal as required by the section. The decision as 
to whether the appeal is properly taken or not is a matter for 
the decision of the District Judge on the hearing of the appeal.

Application for a mandamus to compel the respond
ents to forward to the Judge of the District Court for the 
District of Peace River a notice of appeal from the decision 
of the Court of Revision for the Town of Grande Prairie. 
Application granted as against respondent Fitzallen, and 
dismissed as against the town.
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G. B. Henwood K.C., for plaintiff, Alta-
F. C. Jamieson K.C., for defendant. g-C.
Tweedie, J.:—The applicant at the time of the assess- ----

ment complained of resided and has since continued Kxx 
*o reside in the town of Grande Prairie. In 1922 lots 31 fitzallen 
and 32, block 5, plan 1410 A.C. Grande Prairie were assessed* Town or 
for $3,000 each. Against this assessment, he appealed as
provided for by sec. 274 of the Town Act 1911-12 (Alta.),----
ch. 2, to the council of the town sitting as a Court of Re- T*">ldi'. 1 
vision, which met on May 12, 1922.

That section provides “if any person thinks that he or 
any other person has been assessed too low or too high, or 
that his name or the name of any other person has been
wrongly inserted, in or omitted from the roll............he may
within the time limited. . . . give notice in writing to the 
assessor that he appeals to the council to correct the said 
error.................”

Counsel for the applicant filed an affidavit of his own in 
support of this application in which he sets forth :—

"That L. C. Port ecus took an appeal from the 1922 assess
ment covering lots thirty-one (31), and thirty-two (32) in 
block five (5) Grande Prairie . . . plan 1401 A.C. to the 
Court of Revision .... and I appeared on behalf of L. C.
Port ecus . . . .”.

He further states that “the Court of Revision reserved 
judgment and I was not advised of the decision until I
received the letter .... dated May 15th, 1922........... ” This
is a letter from the assessor advising him of the decision of 
the Court of Revision.

There was also filed the affidavit of the applicant in 
which he states “That I am the owner of the lands and 
premises hereinbefore described and I am assessed for such 
by the Town of Grande Prairie.” The lots described are 
the same as set forth in Smith’s affidavit and the notice of 
appeal.

The assessment roll is not in evidence. The only refer
ence to the appeal from the assessment in the minutes of 
the Court of Revision May 12, is as follows :—

“Porteous Hardware Co. Ltd. represented by W. F. Smith 
L.L.B. re lots 31 and 32, block 5, 1410 A.C., land only 
assessed at $3,000 each ; assessment sustained on motion 
councillors Michelis and Spencer.”

Affidavits of the mayor and councillors are to the effect 
that the matter was disposed of finally on that day. Three 
‘lays later, on May 15, J. Fitzallen, secretary of the town,

7—70 n.L.R.
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Alta, xvho was also the assessor, wrote to Smith, as follows:— 
s c “Re Porteous Hardware Co., lots 31-32 block 5 1410 A.C.

. ' ! Relative to the appeal made on behalf of the above by your- 
Rrx se]f at the Court of Revision on assessments, held in the 

Fin allen council chamber on May 12, I beg to advise that after con- 
i Town or-ideration the council found the two lots in question to be 

Grande fajr an() equitable in comparison with other properties 
PKAn>1E' similarly located. The council by resolution sustained the 

Tw^di, . j assessment as made."
On the 23rd of that month, Smith forwarded a notice of 

appeal as follows:—"In the matter of appeal from the 
Court of Revision of the Town of Grande Prairie, Alberta, 
between: L. C. Porteous, appellant and the Town of Grande 
Prairie, Alberta, respondents

Take notice that I, L. C. Porteous, intend to appeal and 
do hereby appeal from the judgment of the Court of 
Revision rendered May 15, 1922, on the appeal from the 
assessment of $6,000 against lots thirty-one and thirty-two, 
block five, plan 1410 A.C. in the Town of Grande Prairie, 
Alberta, and I also appeal from the said assessment on 
said lots on the grounds that the assessment of $3,000 
against each lot is too high and should not be more than 
$1,500 against each lot.
Dated the 23rd day of May, 1922. (Sgd.) L. C. Porteous. 
To: The respondent.
And to J. Fitzallen, Esq.,

secretary treasurer, Town of Grande Prairie.”
On July 1, 1922, Smith wrote to Fitzallen the assessor, 

asking him to include in the list of appeals as provided for 
by sec. 293, sub-sec. 2 of the Town Act the appeal of L. C. 
Porteous. On August 1, 1922, Fitzallen wrote to Smith:

“Replying to yours of July 31, re the appeal of Mr. L. C. 
Porteous against the assessment of lots 31 and 32, block 5, 
1410 A.C., and of Mrs. L. C. Proteous against the assess
ment of lots 7 and 8, block 1, 1476 B.V., I would say that the 
council was advised by the town solicitor in the matter to 
the effect that the notice of appeal to the Judge was 
improperly laid, and I was therefore instructed to take n i 
action in the matter.”

On August 3,1922, Smith wrote to Fitzallen asking him to 
let him know “in what respect the appeals were at fault and 
improperly laid." To this letter he received no reply, in 
consequence of which this application was made.

Three questions are involved on the application:—(1) Is 
the motion sustaining the assessment in the words as set
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out above “Porteous Hardware Company. Limited reprc- Alta, 
sented by W. F. Smith re lots 31 and 32 . ...” a disposi- sc 
tion of an appeal entered by L. C. Porteous concerning the 
same lots which he alleges were assessed in his name? R*x
(2) Was the appeal disposed of at all, and if so, when? ].,rZALLEN
(3) If it was disposed of was the notice of appeal filed on* Town of
May 23, 1922, within 8 days, within the meaning of the ^"airi'e. 
Act? ___

Section 293, sub-secs. 1, 2 and 13 of 1911-12 (Alta.), ch. 2, Tw"dle'J- 
provides as follows:—“293. In all appeals under the pro
visions of the preceding section the proceedings shall be as 
follows : 1. The appellant shall in person or by agent
serve upon the assessor within eight days after the decision 
of the court of revision a written notice of his intention to 
appeal to the Judge; 2. The asessor shall immediately 
after the time limited for service of such notice forward a 
list of all appeals to the Judge and the Judge shall fix a day 
for the hearing of such appeals ; 13. The decision and
judgment of the Judge shall be final and conclusive in 
every case adjudicated upon.”

Counsel for the respondents contends that the question 
which has to do with the filing of the notice of appeal should 
be disposed of on this application and that if it is found that 
it was not filed within the prescribed time then the appeal 
would not lie and the order for mandamus should not be 
granted. To so decide would be to determine a question of 
fact upon which the very jurisdiction of the District Court 
depends, and by necessary implication decide that the 
assessment had been disposed of and that the minute above 
leferred to was a valid disposition of the appeal. There 
may be surrounding circumstances to show or which would 
justify the appeal Court in holding that the actual date 
of the decision was other than which it appears to be.

This was what happened in the case of the Nanten Con
solidated School District No. 50 v. Canadian Western 
Natural Gas Light, Heat <£• Power Co., decided by His 
Honor Judge McNeil, and finally passed upon by the 
Supreme Court of Canada in a decision unreported which 
affirmed Judge McNeil’s decision. It was held, in view of 
all the circumstances, that the decision was made on the day 
upon which notice was given, and not on the day which the 
school district contended that it was made.

To determine these questions, would be to determine 
questions which of necessity arise out of the assessment 
or are incidental to the appeal from the decision of the
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Alt». Court of Revision and which can only be dealt with by the 
District Court Judge. It is for him to determine whether 

— or not the notice has been filed within the proper time, and 
Hex if so, to hear and determine the other questions arising in 

Fit?.allen the appeal. The appeal lies direct to the Judge of the 
* Town Ill-District Court of the Judicial District within which the 

Grande town js wholly or partly situated. Section 293, sub-secs. 
Anlt' 1 and 2 and sec. 2, sub-sec. 8. By sec. 293, sub-sec.

•> 13 his judgment and decision are final and conclusive. This 
section expressly provides the procedure, by way of appeal 
from any assessment of property in Towns, to be followed 
and by implication a Judge of the Supreme Court is deprived 
of jurisdiction, and he cannot exercise indirectly those pow
ers which he is prohibited from exercising directly.

Not even the appeal Court of this Province has jurisdic
tion to hear and determine questions by way of appeal from 
assessments, and the only remedy which either party has 
if he or it is dissatisfied with the decision of the District 
Court Judge is an appeal to the Supreme Court of Canada, 
provided that the appeal can lie brought within the pro
visions of the Supreme Court Act, as amended by 1920 
(Can.), ch. 32, sec. 37.

Should the order for mandamus be granted against the 
respondents or either of them? The applicant himself 
served upon the assessor the notice of appeal on May 23, 
1922, and he contends that he served it within the required 
8 days. The Act requires that “The assessor shall immedi
ately, after the time limited for service of such notice 
forward a list of all appeals to the Judge." He was speci
ally required to do so, but instead of doing so he refrains 
on the advice evidently of the town council which with the 
assistance of the town solicitor decides that the notice of 
appeal was improperly laid. The council adjudicates upon 
a matter concerning which it has no authority to adjudicate. 
It decides, virtually, that the District Court had no juris
diction to hear the appeal, then instructs the assessor to 
take no action in the matter, or in other words to withhold 
it. The council had no authority to give any such instruc
tions. The instructions to be followed by him are set forth 
in the Act. The words are mandatory.

He “shall immediately after the time limited for service 
forward a list of all appeals to the Judge." The words 
“immediately after the time limited" do not allow him to 
exercise any discretion. It is his duty to forward notices 
when he receives them. It is for the Judge to determine
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whether or not it has been served in time and whether or 
not he has jurisdiction to hear the appeal. The duties of 
the assessor arc ministerial only and he can exercise no 
discretionary or judicial powers in connection with the 
notice and must forward it when received, the presumption 
being, so far as he is concerned, that the notice was filed 
within the time prescribed by the Act. He is the officer 
designated by the Act charged with a duty thereunder 
which he must perform, and the order for mandamus 
against him will go with costs. The application as against 
the town will be dismissed but without costs.

Judgment accordingly.

LYONS v. SMITH.
Saskatchewan Court of Appeal, Turgeon, McKay and Martin, JJ.A.

October IS, IStt.
Bills and notes (4 IIIA—55)—Settlement—Discharge or promis

sory note—Consideration—Necessity' of writing under 
sec. 142 or the Bills of Exchange Act. R.S.C. 1906, ch. 119.

If considérât ion is given for the discharge of a liability on 
a promissory note, it is not necessary that evidence of such settle
ment or discharge should he in writing, it not being a renuncia
tion within the meaning of sec. 142 of the Bills of Exchange Act, 
R.S.C. 1900, ch. 119.

Appeal by defendant from the trial judgment in an 
action on a promissory note. Referred back to trial Judge 
for judgment on question of fact.

L. McK. Robinson, for appellant.
P. H. Gordon, for respondent.
The judgment of the Court was delivered by
McKay, J.A. :—This is an action on a promissory note 

made by appellant in favour of respondent for $170. It ap
pears that, prior to the giving of this note, the appellant 
purchased a farm from respondent, and the appellant being 
unable to carry out his contract therefor, the respondent 
released him from his contract upon the appellant giving a 
quit claim deed to the farm and a wheat ticket for $70.

The appellant alleges that at the time of the settlement 
of the farm deal in November or December, 1920, the note 
sued on was included in this settlement, wherel • the 
respondent agreed to release appellant from payment 
thereof. This the respondent denies.

The trial Judge held that sec. 142 of the Bills of Exchange 
Act, R.S.C. 1906, ch. 119, governed this case, and no release 
in writing being put in evidence, he gave judgment for the 
plaintiff, without making a finding on the question of fact 
as to whether the settlement above referred to included a

Sask.
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release of the appellant from his liability on the said note.
With great deference to the trial Judge, I do not think 

said sec. 142 applies to the case at Bar in the way he 
applied it. This section, being sec. 142 of R.S.C. 1906, ch. 
119, reads as follows:—
“142. When the holder of a bill, at or after its maturity, 
absolutely and unconditionally renounces his rights against 
the acceptor, the bill is discharged.
2. The Liabilities of any party to a bill may in like manner 
be renounced by the holder before, at, or after maturity.
3. A renunciation must be in writing, unless the bills is 
delivered up to the acceptor.
4. Nothing in this section shall affect the rights of a holder 
in due course without notice of renunciation.”

This section is made applicable to promissory notes by 
sec. 186, of the said Bills of Exchange Act.

It is practically the same as sec. 62 of the Imperial Act, 
and it deals with renunciation where there is no considera
tion given by the person whose liability is discharged. Sub
section 1, deals with the discharge of the bill, and is limited 
to renunciation at or after maturity. Subsection 2, deals 
with the discharge of the liabilities of any of the parties 
to a bill by renunciation before, at, or after maturity.

Russell on Bills, 2nd ed. pp. 421-422 (sec. 142), says:—
"It will be observed that in dealing with the discharge 

of the bill by renunciation of the holder’s rights against 
the acceptor the statute is confined to the case of a renun
ciation at or after maturity. The acceptor may be dis
charged from his liability on the bill by a renunciation either 
before, at, or after maturity, and so may the liability of 
any of the other parties to the bill. Before the passing of 
the Act this renunciation was complete and effective with
out any writing and without the surrender of the instru
ment, but it was thought well to require some formality. 
It still remains law that no consideration is necessary for 
such a discharge, but in order to be effective a renunciation 
must be in writing unless the bill is delivered up to the 
acceptor.

According to the evidence the alleged settlement took 
place in November or December, 1920, whereas the note 
did not mature until October, 1921 ; consequently the trial 
Judge must have invoked sec. 142 (2). But it is really 
immaterial what subsection the Judge purported to act 
under, as both subsections deal with renunciations without 
consideration.
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The statement of defence alleges that the said note was 
settled for in the settlement made in 1920, and the evidence 
for the appellant is to the effect that the quit claim deed to 
the respondent of the farm and the giving of the wheat 
ticket was taken in settlement of all claims against appellant 
including the note sued on. In other words, the appellant 
grave the quit claim deed and the wheat ticket in settlement 
or payment, among other things, of the note sued on. If 
this be the meaning of the appellant’s evidence and if 
believed, he gave consideration for the discharge of his 
liability on the note, and it is not necessary that evidence 
of such settlement or discharge should be in writing. That 
would not be a renunciation within the meaning of sec. 142.

In my opinion, the trial Judge should make a finding on 
the question of fact as to whether the settlement referred 
to did include the note sued on, or whether or not considera
tion was given by the appellant for the release or discharge 
of his liability on the note.

It is also to be remembered that sec. 26 (7), of the King's 
Bench Act, R.S.S. 1920, ch. 39, provides that :—

“Part performance of an obligation, either before or after 
a breach thereof, when expressly accepted by the creditor 
in satisfaction or rendered in pursuance of an agreement 
for that purpose, though without any new consideration, 
shall be held to extinguish the obligation.”

In my opinion, then, the judgment of the trial Judge 
should be set aside, and the case referred back to him to give 
his judgment on the question of fact as above indicated, 
as he heard and saw the witnesses give their evidence.

In the event of the appellant being eventually successful 
in the action, he will be entitled to his costs of this appeal. 
If the respondent be successful, he will not be entitled to 
any costs of this appeal.

Judgment accordingly.

REX v. COMMERCIAL BROKERAGE Co.
Alberta Supreme Court, Walsh, J. October 26, 1922.

Intoxicating Liquors ($IIIH—90)— Seizure and forfeiture— 
Alberta Liquor Act, 1916, ch. 4—1922 Alta. ch. 5, sec. 12— 
1917 Alta., ch. 22, sec. 79 (4)—Alberta Police Act, 1919, 
Alta. ch. 26, secs. 11, 21—Construction.

Although sec. 79 (a) of the Alberta Liquor Act, 1916 (Alta.), 
ch. 4, as enacted by 1922 Alta., ch. 5, sec. 12, cannot be relied upon 
to sustain an order of forfeiture where there has been no appre
hension within the Act, if the officers making the seizure are muni
cipal constables and as such authorised to exercise within the city 
limits the powers conferred by sec. 11 of the Police Act, 1919,

Alta.
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Alta., ch. 26, and if the seizure is properly made under that Act 
an order for forfeiture under sec. 79 (4) of the Liquor Act, 1917, 
Alta., ch. 22, is valid and effectual.

[Kvr v. Moore (1922), 63 D.L.R. 472; Rex v. Sat. Bell Liquor*, 
65 D.L.R. 1, [1922] 2 A.C. 128; Reg. V. Weil (1882), 9 Q.B.D. 701, 
referred to.]

Motion to quash an order of forfeiture of liquor. Motion 
dismissed.

H. C. Macdonald, K.C., for the motion.
A. Af. Knight, for the Attorney-General.
Walsh, J.:—Upon the conviction of the applicant of 

unlawfully keeping liquor for sale, an order was made for
feiting to His Majesty considerable quantity of beer, the 
subject matter of the conviction. The applicant, while 
submitting to the conviction, moves to quash the order of 
forfeiture. Counsel for the Attorney-General raised the 
contention by way of preliminary objection that certiorari 
does not lie to quash such an order unless the conviction 
upon which it is founded is also attacked.

1 do not think this objection well taken and so I do not 
give effect to it.

This beer was seized under a search warrant which, upon 
the argument, was admitted to he bad under the authority 
of Rex v. Moore (1922), 63 D.L.R. 472, 37 Can .Cr. Cas. 72. 
In view of what was subsequently said on the subject in 
the Privy Council judgment in Rex v. Nat Hell Liquors 
Ltd., 65 D.L.R. 1, [1922] 2 A.C. 128, 37 Can. Cr. Cas. 129, 
it may perhaps be that Rex v. Moore is no longer binding. 
I directed the attention of counsel to this when I noticed it.

Mr. Macdonald has submitted to me an argument against 
the view that the authority of Rex V. Moore has been dis
turbed at all, but I have not heard from Mr. Knight on this 
point. I assume, therefore, that the position taken by him 
on the argument has not been receded from and that he 
still makes no attempt to justify the forfeiture order under 
this admittedly bad search warrant. That being so, I will 
not further concern myself over this feature of the case.

On the argument sec. 79 (<?) of the Liquor Act 1916 
ch. 4, as enacted by 1922 (Alta.), ch. 5, sec. 12, was alone 
relied upon in support of the order. It warrants such an 
order as this "in any case where a peace oflicer apprehends a 
person in the act of committing any offence against this Act 
etc." The contention of the applicant is that the word 
“apprehends" in this section means “arrests" or “takes 
into custody”, that it, being a body corporate, could not be 
and, in fact, was not arrested or taken into custody, but 
could only be, as it in fact was, brought before the magis-
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Irate by summons served upon it, and, therefore, this section 
cannot be relied upon to sustain the order in question, for 
the apprehension of the person committing the offence is 
a condition precedent to the exercise of the power of for
feiture conferred by the section and the applicant was not 
apprehended. The dictionary meaning of the word appre
hend in its legal use as given in Murray’s New English 
Dictionary, p. 411, is “to seize (a person) in name of law, 
to arrest”, and as given in Funk & Wagnalls’ New Standard 
Dictionary, p. 139 "to make a prisoner of (a person) in the 
name of the law; arrest by warrant, as to apprehend a 
thief.” In Wharton’s Law Lexicon p. 62 no interpretation 
of the verb is given but the corresponding noun “appre
hension" is defined as “the capture of a person upon a 
criminal charge." This definition has judicial warrant in 
Reg. V. Weil (1882), 9 Q.B.D. 701, where Jessel, M.R., at 
p. 705 says: “The word [apprehension] strictly construed
means the seizing or taking hold of the man............It
means the taking hold of him and detaining him with a 
view to his ultimate surrender.”

I can see no other meaning to give this word as here 
used than that for which the applicant contends. There is 
no definition of it in its physical sense that I have been able 
*o find that makes it the equivalent of “see" or “discover". 
A peace officer who catches a person in the act of com
mitting an offence cannot be said to apprehend him in that 
act if he turns away from him without putting him under 
arrest, though he afterwards has him summoned before a 
magistrate to answer a charge preferred against him for it. 
There is now power in a peace officer to arrest without 
warrant any person whom he finds actually committing an 
offence against the Liquor Act, and so no difficulty need be 
experienced on that ground in giving the word the meaning 
contended for. I think, therefore, that as the applicant was 
not apprehended in the act of committing this offence, sec. 
7'i cannot be successfully invoked to support this order of 
forfeiture.

Since the argument, Mr. Knight has, with Mr. Mac
donald’s consent, drawn my attention to secs. 11 and 21 of 
the Alberta Police Act, 1919 (Alta.), ch. 26, and sub-sec. 4 
of sec. 79 of the Liquor Act as enacted by 1917 (Alta.), ch. 
22, sec. 15. He has made no argument upon them nor has 
Mr. Macdonald, but they are, of course, relied upon to 
support the order in question.

Section 11 of the Police Act confers very large powers of
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Alta, seizure of liquor kept or dealt with contrary to the Liouor 
s . Act, but it confers them only upon a member of the Alberta 

.1— Provincial Police Force. Section 21, 1S19 (Alta.) ch. 26,
Rex however, provides that “every municipal constable............

CyM_ . . . shall, within the limits of the territory for which he
Mercia!, is appointed............ have and possess all the powers of a

Brokerage provincial constable as defined by this Act.” A "municipal 
' constable" is defined sec. 2 (r) to be “a constable appointed 

wai.h, j for anv municipality by resolution or by-law of the council 
of such municipality or in other manner provided for by 
charter or special Act applicable to such municipality." 
and a “provincial constable" means sec. 2 (r) any constable 
appointed as a member of the Alberta Provincial Police."

This seizure was made in the City of Edmonton by two 
men. One of them, H. B. Petheram, is described in the 
depositions, evidently by the reporter, as “Det. Sgt. City 
Police Edmonton". His evidence starts with the following 
question and answer. “Q. You are Sgt. Det. in the City 
Police Force? A. Yes.”

The other one, John Watson, is described by the sten
ographer as “Det. Edmonton City Police" and in answer to 
the question “You are a detective in the City Police force" 
he answered “Yes."

This is all the evidence that there is of the status of these 
men. Though it is exceedingly vague and unsatisfactory, 
there is, I think, enough in it to show that each of these 
men was at the time a municipal constable of the City of 
Edmonton and so authorized to exercise within the city 
limits the powers conferred by sec. 11 of the Police Act.

One of these powers is, if he has reason to believe that 
liquor is being kept or dealt with contrary to the Liquor 
Act, to detain and search, amongst other vehicles any 
automobile or railway freight car in which the liquor is 
supposed to be contained, and search all kegs, barrels and 
other receptacles for liquor and seize any such found con
taining liquor. The beer in question was found in barrels 
and casks partly in a freight car and partly in a motor 
truck on which it had been unloaded from the freight car. 
These constables had ample reason to believe that liquor was 
being kept or dealt with contrary to the Liquor Act. I 
think, therefore, that though the search warrant under 
which they acted gave them no right to make this seizure, 
sec. 11, (1) of the Police Act did.

Beck, J. A., in Rex v. Moore, 63 D.L.R. says at p. 474 : “A 
search warrant under sec. 79 of the Liquor Act is the
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foundation for an adjudication of forfeiture." In that 
case, I take it, that the search warrant alone was relied upon 
to support the seizure, which perhaps is the reason for this 
statement. Section 79 (4) 1917 (Alta.) ch. 22, is, however, 
n.ueh wider than this language suggests. It authorizes an 
order of forfeiture, following a conviction, “when an officer 
in making or attempting to make search under or in pur
suance of any authority conferred upon him or under the 
warrant mentioned in this section finds in the house or 
place liquor which in his opinion is unlawfully kept for 
sale." This, I think, justifies a forfeiture order in any case 
in which a seizure is lawfully made, whether under search 
warrant or not, and as, in my opinion, this particular 
seizure was lawfully made in pursuance of the authority 
conferred by sec. 11 (1) of the Police Act, it constitutes a 
sufficient foundation for the adjudication of forfeiture.

The motion stands dismissed but as the applicant suc
ceeds on all the points argued before me and the motion fails 
upon a new ground subsequently raised and with respect 
to which no argument has been made, I dismiss it without 
costs.

Motion dismissed.

(iKEENWOOU & GREENWOOD v. WEI-FORD.
Saskatchewan Court of King's Bench, Bigelow, J. September Sft, 1922. 
Brokers <t I1B—10)—Real estate agent—Right to comcensation 

—Under exclusive listing—Under ordinary Listing- 
Termination or authority—Sale oe property by owner.

The authority given to a real estate agent by an exclusive list
ing of property with him for sale is revoked by the sale of the 
property by the owner himself, and the agent is only entitled to 
recover on a quantum meruit tor the work done, where there is 
not an exclusive listing the work for which the agent is to be 
remunerated is the finding of a purchaser, and where he does 
not find a purchaser, he is not entitled to commission or to re
muneration for the work he has done.

[Barager V. Wallace (1019), 47 D.L.R. 158, 12 S.L.R. 301, 
followed. See Annotation, 4 D.L.R. 531.]

ACTION by a real estate agent for commission on the sale 
of land. Action dismissed.

(». IT. Thorn, for plaintiffs.
A. T. Proctor, for defendant.
Bigelow, J.:—This is an action for commission on a 

sale of land. The plaintiffs, as agents for one Lintott, 
brought about a sale of a farm near Moosomin to the 
defendant. The agreement for such sale was made and 
signed on August 5. 1921. Although this document was 
-tot put in evidence, I conclude from the testimony, that it

K.B.
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Kask. was a completed agreement, providing for $2,000 cash pay- 
ment and the balance in crop payments ; and the defendant 
paid $50 as of the cash payment the next day. The docu- 

Greenmooo ment was held in trust by the plaintiffs, while the defendant 
Greenwood obtained the balance of the cash payment, which he did on 

V. August 21, and paid it to the plaintiffs on that date. On or 
Wei.eord. about August 10, the defendant acquired an interest in 
iii>,.i„Wi j.certain land in Regina. He conceived the idea of turning 

this over to Lintott in payment of the deferred payments 
under the agreement, and made this suggestion to the 
plaintiffs. At plaintiff's request the defendant then signed 
the following document:—“Listing for sale. Street : 1725
Scarth. No. of lot: 44-B. 285- plan 33. Size of lot: 25 ft. 
No. of rooms :5; and bath upstairs. No. of bedrooms: 
two stores on first floor. Improvements:........Taxes:..........
Title: .... Price: 25,000. Terms on bal. ; arranged.

Remarks : Mtg. Confederation Life (balance) $7,000 : 
Agreement of sale [Leasing] $6,500 ; Taxes & Interest to 
August 1; $1,427.

(sgd.) Dan Welford”
Witness : S. H. Greenwood.

—which is on a card with the headings printed. At the top 
of this card there is written “Listing for Sale”. On the 
other side of the card these headings are printed: “Owner". 
“Address", "Exclusive Agency", “Commission”, “Date". 
And this card is now filled out as follows :—“Owner: Dan 
Welford, address : 1869 Halifax—” and those two last
words are scratched out and the word "Mnosomin" written 
afterwards.

“Exclusive agency : Yes, for 60 days.
Commission : usual, 5',< & 2'/•>%. 5' on first $5,000; 

2Vi/<, on balance.
Date: Aug. 12th, 21.”

The plaintiffs saw Lintott about this property, but he 
refused to entertain the proposition. The plaintiff Samuel 
H. Greenwood swears that he took two trips to Moosomin 
to see Lintott about this. Very little else was done by the 
plaintiffs. On August 22. defendant sold the property him
self, and informed plaintiffs of his sale, very soon after. 
Plaintiffs allege that they had an exclusive listing, and claim 
$750, the full commission, as if they had made a sale. 
It was conceded at the argument, and I think properly, that 
even if plaintiffs had an exclusive listing, that authority 
could be revoked by the sale of the property by the owner, 
in which case, the plaintiffs would only be entitled to
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receiver on a quantum meruit for the work done. But, did 
the plaintiffs have an exclusive agency? The defendant K B 
swears that there was nothing written on the back of the —-
card when he signed the face of it. S. H. Greenwood andCacKNwooo 
his son say the back of the card was idled out when theGMæ*W00D 
defendant signed the face of it. If the back of the card was v. 
filed out, and it was intended to give the plaintiffs an Wklto*d. 
exclusive agency, it would have been an easy matter to j.
have had defendant sign that side of the card as well as 
I he other. 1 have considerable doubt about the accuracy 
of the plaintiff’s evidence. Both S. H. Greenwood and his 
son swore that the card is just the same now as when 
defendant signed it on August 12, 1921. It will be observed 
that, after the printed word “address", is written in "1869 
Halifax." That is now stroked out, and the word 
“Moosomin” written in. The defendant moved to Moosomin 
on August 23, so the word “Moosomin" must have been 
written in after August 23. This is not in accordance with 
the evidence of the two Greenwoods, that the document 
is just the same now as when defendant signed it, on 
August 12. The condition of the writing and the ink in the 
word “Moosomin" and the rest of the back of the caril 
appear to me as if it was all written at the same time. I 
find, then, that there was not an exclusive listing, that 
defendant did not agree to what was on the back of the 
card, that his attention was not called to it, nor did he 
sign it.

What, then, is the effect of the revocation of the agency 
by the owner selling it himself on August 22? The work 
of an agent for which he is to be remunerated by payment 
of the stipulated commission is the finding of a purchaser.
In the absence of a special agreement that he is to be 
remunerated if he does not find a purchaser, the agent is 
not entitled to a commission or to be remunerated for what 
he has done. Barager V. Wallace (1919), 47 D.L.R. 158, 12 
S.L.R. 301, decision of our Court of Appeal. Here the defen
dant found the purchaser, and there is no evidence that 
there was any other agreement by which the plaintiffs were 
to receive remuneration for services performed.

The plaintiffs’ action is dismissed with costs.
Action dismissed.
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N.U. AMHERST BOOT & SHOE Co. v. CARTER.
----- NcU' Ilruhsu irk Supreme■ Court, Ap/it ul Itivieion, llazcn, CJ., and

App- Div. White and Grimmer, JJ. June 8, 19M.
Trover (}IB—10)—Chattel mortgage—Collaie*ai. tor promissory 

notes—Conditions or mortgage—Payment of notes— 
Seizure under mortgage.

Where a chuttv! mortgage on the goods, stock-in-trade, etc., is 
given ns collateral security for certain promissory notes, bearing 
even date with it, and, clearly, provides that on payment of the 
notes and interest, the mortgage shall cease and become void to 

all intents and purposes; such mortgage cannot lie treated as a 
continuing security covering subsequent accounts between the 
parties, and a seizure under such mortgage, long after the 
original notes have been paid, cannot he justified.

Appeai. by plaintiff from the judgment of the King's 
Bench Division in an action for the conversion by the 
defendant, trustee in bankruptcy, of certain stock-in- 
trade which the plaintiff had taken possession of under a 
chattel mortgage. Affirmed.

M. (1. Teal, K.C., and F. L. Milner, K.C., for appellant.
/. C. Rand, contra.
The judgment of the Court was delivered by
Grimmer, ,1.:—This action, which was tried before 

Chandler, J., without a jury at the Westmorland Circuit in 
August last, is for the conversion by the defendant, a 
trustee in bankruptcy, of the stock-in-trade of one, Delina 
Bourgeois, which shortly before her assignment, had been 
taken possession of by the plaintiff under a chattel mort
gage, and the question involved is whether or not the mort
gage had been satisfied and paid prior to the possession of 
the goods taken by the plaintiff.

It appears that in April, 1910 the plaintiff agreed to sell 
to Delina Bourgeois the stock-in-trade in question which 
had been owned by one Breau, and which the plaintiff had 
possessed under a chattel mortgage, as well as a house and 
lot in Moncton, and a farm a few miles therefrom, which 
had also been owned by Breau, for the sum of $12,500 which 
was to be paid within 5 years by a note for $2,500 in 3 
months from April 27. 1910, and by five other notes for 
$2,000 each, payable in 1, 2, 3, 4 and 5 years. A chattel 
mortgage on the stock was given for $10,000, with interest 
at 6'i as collateral security for the five notes, and the title 
to the real estate by agreement was retained by the praintiff 
in the name of one Campbell, its secretary-treasurer. From 
the date last mentioned until January 10, 1921, when the 
seizure of the stock was made, the plaintiff carried on 
business with Delina Bourgeois in boots and shoes, dealing 
tnrough her husband J. J. Bourgeois as her agent. The 
account was kept in the general ledger of the plaintiff com-
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puny, in which was also charged and an account kept of the N il.
: ix notes covering the $12,500. Shortly after the purchase Aj)p uiv 
referred to was arranged, the plaintiff company in order 
In facilitate their banking business requested Bourgeois to A”(|lur';*T 
give them a new note for the full $10,000, payable in 0 ( ll
months, so that the same might be negotiated and renewed <•. 
from time to time, the payments made thereon to be 1ARIrJ1 
credited to the mortgage account. There were several < i
renewals of this note, which was reduced by payments from 
time to lime to $1,000 and the reductions compared with the 
payments made upon the original notes. It was claimed 
by the defendant, and the trial Judge found that according 
to the plaintiff's ledger accounts the first note for $2,000 
which matured on April 27, 1911, was discharged by a pay
ment of $1,000 made on March 16, 1911, and a further 
payment of $1,000 on April 26 of the same year, the interest 
being cared for by a note for $102.35, which was paid by 
Bourgeois; also that the second note for $2,000 due on 
April 27, 1912, was discharged by a payment of that sum 
on April 29, of the same year, the interest thereon being 
likewise provided by a note which was subseucntly paid.
He further found the ledger showed the payment in due 
course of the third note and interest, and that the fourth 
and fifth notes which were due respectively on April 27,
1911, and 1915 were paid on October 24, 1914, by a cheque 
from one E. A. Reilly. The money in this instance was 
realized on the sale of a portion of the real estate purchased 
by the Bourgeois’ from the plaintiff as part of the original 
bargain, the interest on these notes being provided by two 
promissory notes which were subsequently paid. In making 
the payment of $4,000 to the plaintiff, Mr. Reilly reported 
the money as “in full of transfer of property on their 
account,” meaning the Bourgeois’, and upon the plaintiff’s 
ledger under date of October 31, 1914, the entry appears as 
follows : “October 31st—C. K. cheque—Reilly $4,000 in 
full transfer of property."

The trial Judge found that the account as kept by the 
plaintiff company showed that the five notes for $2,000 
each were finally paid and discharged by the said payment 
i f $4,000 with the exception of a small amount of interest 
on the last note which was afterwards paid, and that, taking 
the account as it appears in the plaintiff company’s ledger, 
the contention of the defendant is correct, and the notes 
secured by the mortgage were paid off at the times and in 
the manner claimed by the defendant, and in this finding
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I fully concur.
Apparently, to justify their course in taking possession 

of the bankrupt’s goods, stock-in-trade, etc. the plaintiff 
company claimed or considered the chattel mortgage was 
good as a continuing security covering the whole account 
between them and Delina Bourgeois, but an examination 
of the document discloses that it provides that, if the mort
gagor do and shall well and tru'v pay or cause to be paid 
unto the mortgagee, its successors or assigns the full sum 
of $10,000 with interest for the same at the rate of 6M 
per annum in accordance with five certain promissory notes 
for $2,000 each, bearing even date with the said chattel 
mortgage, and payable at the Royal Bank of Canada at 
Moncton, New Brunswick, made by the mortgagor in favor 
of the mortgagee or order with interest at 6',i and payable 
respectively in 1, 2, 3, 4 and 5 years, then the said chattel 
mortgage and every matter and thing therein contained 
should cease, determine and become utterly void to all 
intents and purposes, and the trial Judge, very properly I 
think, found this contention to be erroneous under the word
ing of the mortgage itself. Thus, it appears that the 
amount secured by the mortgage to the plaintiff was paid 
off and satisfied in full many years prior to the seizure made 
thereunder by the plaintiff company, and the same could 
in no way be justified.

The only other matter involved in this suit is that of 
the appropriation of the payments made by the Bourgeois’, 
and whether the plaintiff company is bound by the account 
which it kept with them. After considering this at some 
length the trial Judge says:—

“1 have come to the conclusion that the plaintiff company 
is bound by the manner in which it has dealt with the 
transaction on its books. I do not think there was any prior 
arrangement as to how the moneys paid by Bourgeois & 
Co. should be appropriated, and I think that the plaintiff 
company itself appropriated the payments made by Bour
geois & Co. in the account which it kept, and the result is 
that the notes secured by the chattel mortgage were paid off 
at the times and in the manner already described, having 
been finally wiped out on or before October 31, 1914.

I am entirely in accord with the Judge in this finding, 
and without laboring the matter at greater length, in my 
opinion, the judgment rendered by him in this suit should 
not be disturbed.

The appeal is dismissed with costs.
Appeal dismissed.
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DEACON v. CITY OF RE01NA. Sask.

SaHkalrhcivan Court of King'* Bench, Bigelow, J. K.B.
September 27, 1922.

Jvry (ÎIA—8)—Right of plaintiff to trial by—Failure to file 
DEMAND AND FAY JURY FEES WITHIN TIME FIXED IN ACT, R.S.S.
11*20,ch. 30—Extension of time.

Where a plaintiff who is entitled to a trial by a jury under sec.
47 of the King’s Bench Act, R.S.S. 1020, ch. 30, has served the 
demand for jury within the time required, but has failed to file 
it or pay the jury fees, the defendant is within his rights in serv
ing notice of trial for the non-jury sittings, but if the plaintiff 
files the notice and pays the necessary fee within a few days 
after serving the demand, the Court will extend the time in order 
to allow him a jury trial upon payment of the costs of the 
adjournment of the trial and of the motion.

Motion by plaintiff for extension of time in which to 
file demand for a jury and pay jury fees, and for trial by 
jury. Motion granted.

A. C. Ellison, for plaintiff.
G. F. Blair, K.C., for defendant.
Bigelow, J. :—I think this is a case where the plaintiff 

has set forth such facts that, if he succeeds, the damages 
vould be substantial and, therefore, the plaintiff is entitled 

to a trial by jury. Jocelyn v. Sutherland, (1913), 9 D.L.R.
457, 23 Man. L.R. 539; Navarro v. Radford-Wright Co.
(1912), 8 D.L.R. 253, 22 Man. L.R. 730.

Section 47 of our King's Bench Act R.S.S. 1920, ch. 39, 
gives the plaintiff a right to a jury trial, if he demands a 
jury and files with the local registrar and leaves with the 
other party or his solicitor at least 15 days before the day 
fixed for trial a notice to that effect.

Here the plaintiff served a demand for a jury trial on 
September 9. He filed the demand and paid the necessary 
jury fees on September 12. In the meantime, on September
11, defendant served notice of trial for the non-jury sittings 
beginning September 26. What does “the day fixed for 
trial” mean? Can the defendant fix a day for trial after 
getting a demand for a jury, to take away the plaintiff’s 
right? I would think not, if the defendant’s procedure had 
been regular. On September 9, the plaintiff only served 
demand for trial. He did not file it nor did he pay the jury 
fees. So, the defendant was quite within his rights in 
serving the notice of trial for the non-jury term. The 
plaintiff has remedied that however, so far as he can, by 
filing the jury demand and paying the fees on September
12. I would extend the time for 1 day to allow the plaintiff 
to have a jury trial, and the trial will be postponed until

8—70 D.I..R.
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B.r. Ihc next jury sittings at Regina. But as plaintiff has hatl 
—— to ask for an indulgence to remedy the mistakes of the
< A solicitor, plaintiff will pay the costs of this motion and of

the adjournment of the trial.
Million grouted.

( LAVSEX %. CANADA TIMBER AND LANDS LTD.
British Columbia Comt of Appeal, Macdonald, C.J.A., Marti)!, 

Mr Phil lips and Eberts, JJ.A. October 3, 1922.
Contracts ($VC—31*0) To wrchask and ckih locs --Faim re to 

perform work—Notice of intention to cancel in accord
ance with contract—Notice treated as repudiation.

An agreement for the purchase and cribbing of logs on a large 
timber limit, contained a clause that if default should be made 
on the part of the purchasers in any of the terms, provisions or 
conditions, and if such default continued for twenty days after 
notice was given of the intention of the vendor to cancel the con
tract, then at the end of such 20 days, the agreement was to be 
void, after six months of work dissensions arose amongst the 
purchasers, which resulted in some of them bringing an action 
for the dissolution of the partnership and in a receiver being 
appointed, and for the sale of the partnership assets. The vendor 
then served notice under the contract to the effect that at the 
end of 20 days, the contract would be treated as at an end. The 
Court held that, in the circumstances, the vendor was justified in 
sending the notice which was. at most, a notice of intention to 
cancel the contract, and that the purchasers were not justified in 
treating it as a repudiation of the contract, and that an action 
for damages for breach of contract based on such notice must 
fail.

[Meadow Creek Lumber Co. V. Adolph Lumber Co. (1919), 45 
D.L.R. 579, 58 Can. S.C.R. 300; Kam Jow v. Elliott (1920), 55
D. L.R. 022, 29 B.C.R. 103, applied.]

Appeal by defendant from the trial judgment in an 
action for damages for breach of contract. Reversed.

E. P. Davis, K.C., for appellant.
E. C. Mayers, for respondent.
Macdonald, C.J.A. :—The action is one for damages for 

alleged breach of a contract entered into by the plaintiffs 
and the defendant Norton of the one part, and the defend
ant company of the other part. The contract is one for the 
purchase of timber on terms set out in the agreement. It 
contains a term, in effect, prohibiting the purchasers or any 
of them, from parting with their or his interest under the 
contract without the consent of the defendant company. 
Should a transfer take place without consent, the company 
was, by the agreement, entitled to cancel the contract upon 
notice as therein specified. Several months after the mak
ing of the contract, the defendant company gave such notice 
of cancellation, based upon the ground that the purchasers
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whom the defendants allege were partners had caused their 
partnership to Lie dissolved and a receiver to he appointed 
of the partnership assets, which included the contract in 
question or the assets acquired under it.

The action for dissolution of the partnership was brought 
by the plaintiffs against the defendant Norton, so that it 
the defendant company is right in claiming that there was 
a transfer of interest to the receiver, that transfer was 
brought about by the plaintiffs. The agreement to pur
chase above referred to does not purport, on its face, to be 
made with the purchasers as partners. It was signed by 
the plaintiffs and defendant Norton on May 12, 1921 ; it 
bears date June 15 of the same year, but this is accounted 
for by the circumstance that the agreement had to be sent 
to Toronto for execution by the company, and it bears the 
date of the company’s signature to it. The evidence shews 
that the purchase was negotiated some days before May 12. 
On May 12, the plaintiff's and defendant Norton, signed 
partnership articles, thus forming a partnership, styled 
“The Toga River Logging Company.” Thereupon, the pur
chasers took possession of the timber lands and commenced 
their operations. The contention of the plaintiffs is that 
they did not purchase for or on behalf of their partnership, 
but were independent contractors.

As the Judge had said in his judgment, there was noth
ing to prevent these eight purchasers from employing the 
partnership of which they were the sole members to carry 
out their purchase agreement, and if they had done so, the 
Toga River Logging Co. would have been the mere agents 
of the purchasers to log off the lands for them. If this were 
the case, the dissolution of the partnership would, in no way, 
affect their status under the purchase contract. Such a 
state of affairs might have been created by the parties, but 
there is no evidence that that was what actually occurred.

The plaintiff Clausen, who was the principal man of 
business of his party, frequently speaks of the partnership 
in terms which I think imports that it was the partnership 
which had purchased the logs and were conducting the log
ging operations. There is no evidence of more than one 
partnership, and I think his evidence is inconsistent with 
the present claim of the plaintiffs, that the eight men were 
not partners in the purchase of the logs. If, technically, 
the purchase was by the eight men as individuals and not by 
the Toga River Logging Co. composed of these eight men in 
partnership, then the inference to be drawn from the evi-
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dence of Clausen, and, in fait, from all the evidence in the 
case, is that there was, in effect and in fact, an equitable 
assignment of the purchase agreement to the partnership, 
and that the partners were operating it entirely for the 
benefit of the partnership, and not upon an agency, but I 
am of the opinion that from the beginning, the contract, 
though not so in terms, was partnership property. This 
inference is to be drawn from the fact that there is not a 
word in the evidence consistent with any other hyiiothesis. 
When the plaintiffs and Norton disagreed in January, 1922, 
it was proposed by the plaintiffs to incorporate a joint stock 
company to take over the contract and complete it. At 
that time, according to the evidence of Clausen, the part
nership, as he calls it, having cut 5,500,000 feet of the logs, 
there is no suggestion that these logs were not the logs of 
the partnership of which he speaks, which could only be 
the Toga River Logging Co., or the eight partners under 
a separate unwritten partnership, but as 1 say, there is no 
suggestion of any second partnership, and the only partner
ship to which the witness could refer was the one created 
by the articles.

The proposal which the plaintiffs made to the defendant 
company is set forth in a letter written by their solicitors 
to the solicitors of the defendant company. The plaintiffs' 
solicitors say in that letter :—

“The company (the new joint stock company), will pur
chase from the receiver of the Toga River Logging Co., all 
the logs now felled and bucked and the logs now in the river 
in the boom at Toga River, and all other assets of the part
nership, including whatever rights the partnership may 
have under the old contract.”

That, apparently, was the understanding of the plaintiffs 
who were the incorporators, with two others, of the new 
company. Whether, technically, that letter was written on 
behalf of the new company or on behalf of the plaintiffs. 1 
think makes very little difference. The fact is that the 
plaintiffs recognized at that time that the logs cut under the 
contract did, in fact, belong to the Toga River Logging Co. 
and that the receiver was entitled to them. In other words, 
by some means which are not explained, and which arc only 
to be inferred from the evidence, an interest in the purchase 
contract had passed to the partnership known as The Toga 
River Logging Company, and by the act of the plaintiffs in 
putting the Court in motion, the right to receive these logs 
was recognized by the plaintiffs themselves as being in the



7(1 D.I.R.] Dominion Law Reports. 117

receiver.
Mr. Cosgrove, the plaintiffs’ solicitor in these transac

tions, giving evidence at the trial, of an interview with Mr. 
Burns, solicitor for the defendant company, said:—“So we 
discussed at that time how the contract was to lie turned 
over and I suggested that it should lie sold by the receiver.”

It is quite true that the defendant company have by their 
pleadings withdrawn the notice of cancellation, but there is 
no admission that they were not entitled to insist upon the 
notice. If, as a matter of fact, anything had happened 
which entitled the defendant company to serve the notice, 
then clearly the company could not lie charged with repudia
tion by serving it, and the withdrawal afterwards of the 
notice could not assist the plaintiffs in an action for breach 
of contract. It was strongly urged by counsel for the defen
dant company that, in any case, the notice did not amount 
to a repudiation, but only the expression of an intention to 
put an end to the contract at the expiration of the time 
therein mentioned. I, however, think that the notice 
amounts to a declaration of the intention of the defendant 
company not to perform the agreement. The company, in 
effect, said:—“At the end of twenty days, we shall treat 
this contract as at an end."

That was a declaration that the defendants would no 
longer be bound by the contract. Moreover, it was not with
drawn until after the expi-y of the time named in it. The 
answer, it seems to me, to the plaintiffs’ action is, that the 
defendant company was entitled to give the notice, and it 
does not help the plaintiffs now to say that it was after
wards withdrawn.

There was also an issue raised of collusion between the 
defendant company ami Norton, but as I read the evidence, 
it was not established and has nothing to do with the ques
tion in issue.

I think the appeal should be allowed.
Martin, J.A. (dissenting) :—In my opinion, the Judge 

has reached the right conclusion, and I only add to his rea
sons that even the contract should be regarded as a partner
ship undertaking between the eight adventurers, still that is 
not a matter which concerns the defendant company, be
cause, in addition to other considerations, each of the eight 
is under clause 26 of the contract with the defendant, sever
ally as well as jointly, liable, and might alone, or conjointly 
with one or more of his co-adventurers, have carried out all 
the terms thereof, had not the defendant repudiated it, and
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B.r. the legal proceedings resulting in a receivership would have 
Ix'en no bar, because, if the interest in the uncut timber be 

’ regarded as a partnership one, there is nothing to prevent 
Clausen the receiver from, <.</., selling that interest to such of the 
Canada adventurers as might wish to carry out the contract, or 
Timber otherwise co-operating with them by leave of the Court; 

and until there was a breach, the defendant could not complain 
ft" or precipitate matters as it. unfortunately, undertook to do.

As to the assessment of damages : I am of opinion that, 
“TT- with all due respect, the learned trial Judge should have 

acceded to the request of the plaintiff’s counsel and con
tinued the trial so as to assess them in the ordinary way, 
without putting the parties to the unnecessary delay and 
expense of a reference to the Registrar—a course of pro
cedure which has become too common of late and is an 
expensive innovation which ought to be discouraged. The 
plaintiff was ready with his witnesses here to prove his 
damages in the usual manner, but the defendant’s counsel 
wrongly objected to that proper course being adopted, and, 
therefore, I think the case should he remitted to the Court 
below to continue the trial and assess the damages.

McPhillIPS, J.A. :—This appeal has relation to a contract 
whereby the appellant agreed to sell and the respondents 
agreed to purchase the logs to he cut by the respondents 
upon a very large area of Crown timber lands held by the 
appellant, a most valuable tract of timber lands, and it is 
clear that the contract was one calling for expedition in the 
logging operations, possession being given to the respond
ents, the agreement being that the logging operations 
should be carried on continuously, subject to any excessive 
snow conditions, and the respondents were to put in the 
river or on the river bank at least five million feet, board 
measure, of logs during the year 1921 and at least fifteen 
million feet during each successive year until the whole of 
the moneys constituting the purchase price should be paid, 
with a provision for cessation of logging operations when 
the market price of logs fell below the sum of $12 per thou
sand feet, board measure. Certain logging plant of the 
appellant was turned over to the respondents to be used in 
the operations. As is usual in all commercial contracts, it 
was stipulated that time should be of the essence of the 
contract. The provision governing in case of default reads 
as follows:—

21. “If default shall be made on the part of the purchasers 
in any of the terms, provisions, conditions, or stipulations of
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this agreement, and if such default shall continue for 
twenty (20) days after notice shall be given to the pur
chasers by or on behalf of the vendor of its intention to 
cancel this agreement, then at the expiration of such twenty 
(20) days this agreement shall be void and of no effect and 
the vendor shall be at liberty to re-enter the said lands and 
premises or any part thereof in the name of the whole and 
shall retain all sums of money paid to the vendor by the 
purchasers under the terms of this agreement as and by 
way of liquidated damages for breach of this agreement and 
not as a penalty, and thereupon anil upon such re-entry the 
purchasers shall deliver up the possession of the said lands 
and premises and all thereof and the said logging plant and 
equipment to the vendor, and the purchasers shall have no 
claim against the vendor whatsoever for or by reason of 
such cancellation or retainer of said moneys. The proced
ure provided in this paragraph for the cancellation of the 
rights of the purchasers under this agreement shall be con
current with and in addition and without prejudice to and 
not in lieu of or substitution for any other right or remedy 
at law or in equity which the vendor may have for the en
forcement of its rights under this agreement or its remedies 
for any default of the purchasers in the conditions herein."

Now the respondents, previous to entering into the con
tract for the purchase and cribbing of the logs, entered into 
a partnership, the articles of partnership being entered into 
on May 12, 1921, and the contract was entered into later, 
namely, on June 15, 1921, and it is to be noted that the part
nership name adopted was “Toga River Logging Company" 
and the timber limits, to which the contract has reference, 
were in the vicinity of Toga River and the business of the 
partnership was that of general loggers, and it is clear that 
the contract was treated as partnership property, and a 
contract which enured to the advantage of the partnership 
—In truth, it was a contract of the partnership, although 
not executed in the partnership’s name and later, as we shall 
see, was treated as a partnership asset. The timber limits 
carry a very heavy stand of timber, approximately 150 mil
lion feet, board measure, and it would take some five or ten 
years to wholly log off the timber—The contract, in its obli
gations upon the respondents, was both joint and several. 
The respondents went immediately after the execution of 
the contract and took possession of the limits and the log
ging plant and commenced operations, the work being pro
secuted until the month of December—about six months of

119

B.C.
('.A.

Vl.Al SEN

CANADA
Timbkk

AND
Lands

Co.
Mcl’hillipfl, 

•I. A.



120

B.C.
cX

Clausen
r.

Canada
Timber

AND
Lands

Co.
Mvfhillipe, 

J. A.

Dominion Law Reports. [70 D.L.R.

work being carried on—then dissensions amongst the 
respondents took place and the respondents, save as 
to one of their number, came down to Vancouver 
later, resulting in seven of the eight members of 
the partnership (the members of the partnership and the 
purchasers under the contract being the same), bringing 
an action for the dissolution of the partnership, and a 
receiver was appointed and provision made for the sale of 
the partnership assets. The situation appearing to be hope
less, and long delay having ensued with cessation of logging 
operations, it was reasonable for the appellant to treat the 
contract as abandoned or that the situation was such that 
the appellant could not, reasonably, be further held on its 
part to the terms of the contract, and on March 13, the 
appellant gave the following notice to the respondents :— 
“J. C. Clausen and associates, Lund P.O., B.C. :—

"Take notice that default on the part of the purchasers 
under the agreement dated the 15th day of June, 1921, and 
made between Canada Timber & Lands Limited as vendor 
and J. C. Clausen, W. T. Morton, R. Buttorff, P. D. Cain, 
A. Brossman, W. J. Blundell, Charles Clausen and Andrew 
Clausen, as purchasers, has been made in respect of the 
condition or stipulation contained in paragraph No 25 of 
the said agreement to the effect that no purchaser shall be 
entitled to assign the said agreement nor any part thereof 
nor his interest therein except upon the written consent of 
the vendor previously obtained, such default consisting in 
the dissolution of the partnership of the purchasers and the 
vesting of the assets of the partnership in the Receiver 
thereof.

And take notice that the vendor intends to cancel the 
said agreement, as well as the second agreement made the 
said 15th day of June, 1921, by reason of such default at 
the expiration of twenty days after seven days from the 
mailing of this notice, in accordance with paragraphs 21 
and 23 of the said agreement.

And take notice that this notice is given without preju
dice to the position taken by the vendor under said agree
ment that the said agreement has been determined and 
abandoned by the purchasers by reason of such dissolution 
and appointment of receiver.

Dated at Vancouver, B.C., this 13th day of March, A.D. 
1922.

Burns & Walkem, solicitors for Canada Timber &
Lands, Ltd.”
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This notice was followed by a letter from the solicitors 
for the plaintiffs under date March 17, 1922, in the words 
and figures following:—

“Dear Sir :—
In re Clausen and others and Canada 

Timber & Lands Limited.
Mr. J. C. Clausen and his associates in the Toga River 

Logging Company have handed to us your letter containing 
the 20-day notice of cancellation of the contracts between 
the Canada Timber & Lands Limited of the one part and 
J. C. Clausen and others of the other part dated the 15th 
day of June, 1921.

On behalf of the said Julius C. Clausen, Rex Butorff, 
Charles Clausen, Andrew Clausen, Alexander Brossman, 
Philip Cain and William John Blundell, we beg to advise 
you that we deny absolutely that any assignment or vesting 
of interest has occurred as alleged in the said notice or any 
abandonment as suggested in the said notice. We consider 
the said notice as unjustified and without any foundation 
in fact.

The notice clearly evinces the determination of the 
Canada Timber & Lands Limited not to be bound by the 
terms of the said contracts and we are instructed by the 
above mentioned parties to accept the said notice as a com
plete repudiation by the said Canada Timber & Lands 
Limited of the said contracts dated the 15th of June last. 
You will please therefore regard this letter as an accept
ance by the above named parties, Julius C. Clausen, etc., of 
the said notice as a repudiation of the said contracts. The 
said parties will forthwith proceed to enforce their rights 
under the said contracts.

Phipps & Cosgrove, per M. Cosgrove."
It is evident that the respondents eagerly adopted the 

course of treating the notice of the solicitors for the appel
lants as amounting to an unjustifiable repudiation of the 
contract. It is to be observed that the notice given was 
given by and in behalf of the appellant in the way of imple
menting the special terms of the contract and was procedure 
permissible to the appellant under the provisions of the 
contract, namely, paras. 21 and 23 thereof. The trial Judge 
treated the notice as constituting repudiation and that the 
action was well founded and that the respondents were 
entitled to damages for the wrongful breach thereof. The 
appellant, in its pleadings, withdrew the notice as given 
and relied upon the contention that the facts and cireum-
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B C- stances demonstrated that, in effect, there had been aban- 
C.A. donment of the contract and that the appellant was entitled
---- to contend that it should no longer lie held to the terms

Clavsen thereof. In any case, the notice, as previously stated, was 
Canada in pursuance of the terms of the contract, and it was not in 
Timber jts nature a repudiation—It was a notification that if there 
Lands was a continuance of default for twenty days after notice 

Co. the intention was to cancel, that is there would be cancella- 
Mrpimiii. tion only in case of continuance of default, and the respond- 

J a. ents cannot achieve a right of action and damages built 
upon their own default. It cannot be said that the notice 
given on behalf of the appellant was an absolute and un
equivocal intention of renouncing and repudiating the con
tract, and it was not in such terms as entitled the respond
ents to accept the same as renunciation of the contract upon 
the part of the appellant, the course the respondents wrong
fully pursued. The respondents’ duty and obligation, fol
lowing the notice, was not continuance of default, but to 
proceed to carry out the terms of the contract and proceed 
with expedition in accordance with the declared terms of 
the contract, time being of the essence of the contract 
(Jones V. Gibbons (1853), 8 Exch. 920, 155 E.R. 1626; 
Mersey Steel <£• Iron Co. v. Naylor (1884), 9 App. Cas. 434, 
53 L.J. (Q.B.) 497, at pp. 499, 501 ; Cornwall v. Henson, 
[1900] 2 Ch. 298; Borrowman, etc. v. Free (1878), 4 Q.B.D. 
500; Johnstone v. Milling (1886), 16 Q.B.D. 460).

I had occasion to consider the question that arises in this 
case in Meadow Creek Lumber Co. v. Adolph Lumber Co. 
(1918), 25 B.C.R. 298, my judgment then being a dissenting 
judgment, but later the majority opinion of this Court was 
reversed by the Supreme Court of Canada (1919), 45 
D.L.R. 579, 58 Can. S.C.R. 306. I there said and I adhere 
to the view then expressed and consider the reasoning 
applicable to the present case (25 B.C.R. at pp. 304-306) :

“Time is of the essence in mercantile contracts, (see 
Reuter v. Sala (1879), 4 C.P.D. 239, per Cotton, L.J., at p. 
249; Pollock on Contracts, 8th ed. p. 289) ; and, admittedly, 
there was default of shipment such as under the known 
circumstances rendered the position an impossible one for 
the respondent and highly inequitable that the contract 
should be on its part further complied with and there was 
the right of rescission. The language of the Earl of Sel- 
borne, L.C., in the House of Lords in the Mersey case, which 
completely meets the present case as I view it, is the follow
ing, 9 App. Cas. at pp. 439-440 :
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‘But quite consistently with this view, it appears to me, 
according to the authorities and according to sound reason 
and principle, that the parties might have so conducted 
themselves as to release each other from the contract, and 
that one party might have so conducted himself as to leave 
it at the option of the other party to relieve himself from 
a future performance of the contract. The question is 
whether the facts here justify that conclusion?’

In my opinion, the facts in the present case fully justify 
that conclusion and are succinctly set forth in the trial 
Judge’s judgment. Lord Blackburn, in the Mersey case, 
said, 9 App. Cas at pp. 443-444 :

‘The rule of law, as I always understood it, is that where 
there is a contract in which there are two parties, each side 
having to do something (it is so laid down in the notes to 
rordaye v. Cole (1607), 1 Wm. Saund. 548, 85 E.R. 449) if 
you see that the failure to perform one part of it goes to the 
root of the contract, goes to the foundation of the whole, it 
is a good defence to say, ‘I am not going on to perform my 
part of it when that which is the root of the whole and the 
substantial consideration for my performance is defeated by 
your misconduct.’ ’

In my opinion Hoare v. Rennie (1859), 5 H. & N. 19, 157 
E.R. 1083, which was dissented from by Brett, L.J., but 
affirmed by Bramwell and Bagallay, L.JJ. in Houck V. Muller 
(1881), 7 Q.B.D. 92; (and see Reuter v. Sala, supra; Brandt 
V. Lawrence (1876), 1 Q.B.D. 344; Chitty’s Law of Con
tracts, 16th ed. p. 777) is decisive in the present case. This 
case was also referred to by Lord Bramwell, 9 App. Cas. at 
pp. 446-447, in the Mersey case, supra. Then we have Nor- 
rington V. Wright (1885), 115 U.S. 188, a case very much 
in point in the Supreme Court of the United States. This 
case is referred to in Chitty’s Law of Contracts, at p. 778, 
and we find it stated that :—

'In Norrinyton V. Wright supra the contract was for the 
sale of 5,000 tons of iron rails for shipment at the rate of 
about 1,000 tons per month, beginning February, 1880, but 
whole contract to be shipped before August 1st, 1880. The 
Court held that, the sellers were bound to ship 1,000 tons 
in each month from February to June inclusive, except that 
slight deficiencies might be made up in July; and that where 
only 400 tons were shipped in February, and 885 tons in 
March, and the buyers accepted and paid for the February 
shipment on its arrival in March in ignorance that no more
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had been shipped in February and were first informed of 
that fact after the arrival of the March shipments, and 
before accepting or paying for either of them, the buyers 
might rescind the contract for the non-shipment of about 
1,000 tons in February and March.’

In Pollock on Contracts, 8th ed. at p. 285, reference is 
made to Norrington V. Wright, supra, the reference is:

‘The Court [referring to the Supreme Court of the United 
States in Norrington v. Wright], went on to review the 
English cases, which did not in their opinion establish any 
rule inconsistent with the decision arrived at in the case at 
Bar. All will agree with them that "a diversity in the law 
as administered on the two sides of the Atlantic, concerning 
the interpretation and effect of commercial contracts of this 
kind, is greatly to be deprecated’ (per Gray, J., in 115 U.S. 
at p. 206). And although the decision is not authoritative 
in this country, we may expect that an opinion of such 
weight, and so carefully and critically expressed, will receive 
full consideration whenever the point is again before the 
Court of Appeal or the House of Lords. It is a notable 
addition of force to the modern tendency to eschew stiff 
and artificial canons of construction, and to hold parties 
who have made deliberate promises to te full and plain 
meaning of their terms.’ *

It is clear that upon the facts of the present case and 
bearing in mind the excerpts from the judgments in the 
Mersey case, supra, that there is no decision which is 
authoritative or binding upon this Court which prevents it 
being held in the language of the Earl of Selborne, L.C. 
(Mersey case, supra. 9 App. Cas. at p. 440) ‘that the parties 
so conducted themselves as to release each other from the 
contract and that one party might have so conducted him
self as to leave it at the option of the other party to relieve 
himself from a future performance of the contract.' ”

Here there was default—and a complete breakdown and 
apparent inability to carry on the logging operations or 
comply at all with the terms of the contract—and it is not 
to be wondered at that the respondents seized upon the 
opportunity as they thought of accepting what they were 
pleased to treat as a repudiation of the contract upon the 
part of the appellant and out of the debacle the respond
ents appear as the injured parties—with a claim of dam
ages against the appellant estimated, generally, at one mil
lion of dollars, and this contention has been given effect to 
by the trial Judge, a view with which, with great respect
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to the trial Judge, 1 cannot agree. In the Meadow Creek B.C. 
Lumber Co. case, 45 D.L.R. 579, 58 Can. S.C.R. 306, Anglin,
J., at p. 581, said :—“I would allow this appeal and restore ” 
the judgment of the trial Judge substantially for the reasons Clausen 
assigned by him and by McPhillips, J.A. I incline to think Can'ada 
that, having regard to the circumstances known to both Timber 
parties, necessitating punctuality in deliveries, there was .AND, 
such substantial default by the plaintiff as entitled the 'co'.>S 
defendant to cancel the contract between them.” ----

In Kum Jow and Lee Dye v. Elliott ( 1920), 55 D.L.R. 622, M,jh A."*' 
29 B.O.R. 103,1 also had to consider the question of whether 
there was “wrongful repudiation.” At pp. 624-625,1 said :—

“Finally, upon the point taken that upon the facts that 
there was wrongful repudiation of the agreement of sale by 
the plaintiffs, and that the defendants, having elected to 
accept that position, were entitled to the return of all the 
moneys paid : This contention is wholly untenable, there 
was no wrongful repudiation: the notice of cancellation 
was in effect merely a notice of intention under the terms 
of the agreement of sale upon the part of the plaintiffs of 
the exercise of the option given in para. 9 of the agreement 
of sale and the exercise of their right thereunder and it is 
in express terms recited therein that:—

‘the said sum of $40,000 and all subsequent payments on 
account thereof shall at the option of the vendors upon giv
ing the notice hereinafter mentioned, and notwithstanding 
any previous forbearance by the vendors, or demand by the 
vendors of the whole unpaid purchase price belong abso
lutely to the vendors any rule of law or equity to the con
trary notwithstanding; and the vendors may thereupon 
resume possession of the said premises and all improve
ments thereon and hold the same freed from the present 
without any right on the part of the purchasers to any 
compensation therefor.’

Therefore it is plain that exercising the option there is 
the right in the plaintiffs to retain all moneys paid by the 
defendants. There is no particular magic in the words used 
in the notice, ‘cancel the agreement,’—the notice was, after 
all, as previously stated, merely a notice of the exercise of 
rights granted under the agreement for sale.”

Similarly, in the present case, there was no “wrongful 
repudiation,” it was merely the notification of intention to 
insist upon the terms of the contract, and it was for the 
respondents to come forward and carry out the contract.
They did nothing of the kind, and did not even ask for any
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B.C. extension of time, or express the intention of complying 
—T with the terms of the contract, but elected to treat this justi- 

' ‘ fiable notice as a “wrongful repudiation” of the contract, 
Clavsen a perfectly untenable position, in my opinion. Here, at the 

most, there was only notice of intention at the expiration 
of twenty days to cancel, and that was following the terms 
of the contract, and how could it be said to constitute 
repudiation?—The curative power resided in the respond
ents. All that they needed to do was to carry out the con
tract, and there could be no cancellation; but there was no 
intention upon the part of the respondents to carry out the 
contract. In truth, there was absolute inability upon their 
part to carry out the contract, but, notwithstanding that, 
that was the position. The respondents rush in and treat 
the notice as a repudiation of the contract upon the part of 
the appellant, and the contention is that the appellant was 
thereby guilty of a breach of contract, and that contention 
has been given effect to by the judgment under appeal. In 
Moore v. Ullcoats Mining Co., [1908] 1 Ch. 575, Warrington, 
J„ is dealing with the w’ording of a condition in a lease, and 
at p. 588 said:—

“ I do not see how it is possible, on any construction of 
this proviso for re-entry, to say that the lessors have re
entered when all that they have done is to give a notice of 
their intention to re-enter, founded on a statement that 
the lease had determined which had not in fact happened, 
or a demand for possession founded on that notice.”

I would, in the way of analogy, refer to what Parke, B., 
said in Doe d. Murrell V. Milwnrd (1838), 3 M. & W. 328 at 
p. 332,150 E.R. 1170:—“I am very strongly of opinion that 
there cannot be a surrender to take the place in futuro. In 
Johnstone v. Hmilestone (1825), 4 B & C. 922, 107 E.R. 
1302, it was held that an insufficient notice to quit, accepted 
by the landlord, did not amount to a surrender by operation 
of law, and it was there agreed that there could not be a 
surrender to operate in futuro. The case of Aldenburgh V. 
People (1834), 6 Car. & P. 212, was much shaken by the 
decision of this Court in Weddall v. Capes (1836), 1 M. & W. 
50, 150 E.R. 341, for, although this precise point is not there 
determined, yet it is clear that the Court were of opinion 
that the instrument could not operate as a surrender in 
futuro."

It cannot be reasonably said that the appellant in giving 
the notice in pursuance of the terms of the contract was 
repudiating the contract—and that such action gave to the
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respondents a right of action—in this connection I would 
refer to what Rigby, L.J., said [1900] 2 Ch. at p. 303, in 
Cornwall v. Henson:—“whether clause 8 of the contract 
merely gave an option to the vendor, or whether it pointed 
out his only remedy in case of the purchaser's default, I am 
not satisfied that the vendor had any intention of repudiat
ing the contract. I cannot come to the conclusion that both 
parties or either of them intended to repudiate the contract.”

In the present case, unquestionably, the appellant never 
had any intention of repudiating the contract. But it is 
apparent that the respondents were only too willing to seize 
upon the notice as amounting to a repudiation, and the trial 
Judge has so found, which, with great respect, in my opin
ion, is an unsound conclusion.

The notice given was not in its nature upon a fair read
ing a flat repudiation. It was given in pursuance of the 
contract, and the respondents were not entitled to treat it 
as a renunciation of the contract. Their duty was plain 
after the receipt of the notice, that was to proceed with 
expedition and carry on the logging operations. The fail
ure to carry on the operations amounted to an abandonment, 
and upon all the facts and circumstances, the appellant was 
entitled to consider the contract at an end and the appel
lant was no longer under any obligation in respect thereto. 
There had been no sufficient performance and all was chaos 
and no attempt was made upon the part of the respondents 
to perform the contract, in accordance with its terms and 
spirit, a contract calling for continuance of operations, time 
being of the essence thereof, and with reason, this term was 
imposed, as otherwise a very valuable and very large tract 
of timber lands would remain unprofitable to the appel
lant. In Jones v. Barkley (1781), 2 Doug. K.B. 684, at p. 
694, 99 E.R. 434, Lord Mansfield said :—

“.......... the question is whether there was a sufficient per
formance. Take it on the reason of the thing. The party 
must shew he was ready ; but, if the other stops him on the 
ground of at. intention not to perform his part, it is not 
necessary for the first to go farther and do a nugatory act.”

Now, can it be reasonably said in the present case that 
there was readiness to perform the contract upon the part 
of the respondents ? On the contrary, there was complete 
collapse, a throwing up of hands, a state of paralysis. The 
notice given did not amount to an intimation upon the part 
of the appellant that it did not intend to perform the con
tract. In Leake on Contracts, 7th ed„ p. 655, we find this
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stated, “The notice for this purpose must express an abso
lute and unequivocal intention of renouncing and repudi
ating the contract. A mistaken construction of the con
tract or an imperfect tender which may be amended in time 
or an expression of present disability to perform it, is not 
sufficient.”

Jours v. Gibbons, supra; Mersey Steel Co. V. Naylor, 
supra; Cornwall V. Henson, supra; Borrowman V. Free, 
supra; Johnstone v. Milling, supra.

The notice really in its nature was a notice to the respond
ents of default upon their part, and the respondents were 
not at liberty to treat it as they did, i.e., as a notice of repudi
ation or cancellation upon the part of the appellant. Unques
tionably, the contract was a partnership asset. The sub
sequent conduct of the respondents, the dissolution and 
action of the receiver in dealing with the contract as an 
asset of the partnership accentuates this, and all the facts 
and surrounding circumstances bear this out. In Dale V. 
Hamilton (1846), 16 L.J. (Ch.) 126, at p. 132, (see also 67 
E.R. 955), Wigram, V.C., said:—

“In that case of Lake V. Craddock (1732), 3 P. Wms. 158, 
the Master of the Rolls said, ‘Supposing one of the part
ners had laid out the whole money and had happened to 
die first, according to the contrary construction, he must 
have lost all, which would have been most unjust.’ Lord 
Eldon, commenting on this case, in Jackson V. Jackson 
(1804), 9 Ves. 591, at p. 597, 32 E.R. 732, said the purchase 
of the land was made to the intent that they might become 
partners in the improvement; that it was only the sub
stratum for an adventure, in the profits of which it was 
previously intended they should be concerned.”

If it could be interpreted that the notice was a repudiation 
of the contract upon the part of the appellant for no suffi
cient reason, i.e., that at the time there was no real default 
(although I am of the contrary opinion), I would refer to 
what Greer, J„ said in Taylor v. Oakes, etc. Co. (1922), 38 
Times L.R. 349, at p. 351, 27 Com. Cas. 261, 66 Sol. Jo. 556: 
“I have considered it desirable to make these observations 
about Braithwaite v. Foreign Hardwood, [1905] 2 K.B. 543, 
because I know that in actual practice it is frequently mis
understood, and sometimes supposed to be inconsistent with 
the rule of law to which I have referred, that a man who 
puts forward a bad reason for refusing to perform his con
tract is not liable in damages if there exist in fact sufficient 
grounds which in law justify his refusal. In my opinion,
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the decision is not inconsistent with that rule.”
In the present case, in view of all the facts and circum

stances, there were undoubtedly “sufficient grounds which 
in law" justified the appellant in treating the contract as 
abandoned, further, upon the facts, the appellant was justi
fied in treating the contract as being no longer binding 
upon it.

The notice, as I have more than once stated, in my opin
ion. did not amount to a repudiation nor renunciation of the 
contract, and the case is not covered by Huckster v. l)e I. a 
Turn- (1853), 2 El. & Bl. 678, 118 E.R. 922—also see Avery 
v. Bmeden (1855), 5 El. & 111. 714, at p. 722, 119 E.R. 647, 
and at p. 728, Lord Campbell, C.J., said:—

“Was there any evidence that, on or before the 1st of 
April, a cause of action had accrued to the plaintiff for 
breach of the charter party? We think not. According to 
our decision in Huckster v. De La Tour, 2 El. & Bl. 678, 118 
E.R. 922, to which we adhere, if the defendant, within the 
running days and before the declaration of the war had 
positively informed the captain of the “Lebanon” that no 
cargo had been provided or would be provided for him at 
Odessa, and that there was no use in his remaining there 
any longer, the captain might have treated this as a breach 
and renunciation of the contract; and thereupon, sailing 
away from Odessa, he might have loaded a cargo at a 
friendly port from another person; whereupon the plain
tiff would have had a right to maintain an action on the 
charter party to recover damages equal to the loss he had 
sustained from the breach of the contract on the part of 
the defendant. The language used by the defendant’s agent 
before the declaration of war can hardly be considered as 
amounting to a renunciation of the contract; but, if it had 
been much stronger, we conceive that it could not be con
sidered as constituting a cause of action after the captain 
still continued to insist upon having a cargo in fulfilment 
of the charter party."

Now, as previously pointed out, the notice was not one 
of repudiation nor renunciation, as I view it, and the langu
age of Lord Campbell, C.J., above quoted, is exceedingly 
apposite in the consideration of the present case; and in 
Arery v. Bowde* (1856), 6 El. & Bl. 953, 119 E.R. 1119, 
Creswell, J., at p. 975, said (see 119 E.R., at p. 1127) :—

“I observe that Lord Campbell relies on a double ground— 
lie thinks the language can hardly amount to a renunciation 
of the contract by the defendant's agent; but he also adds
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B.C. that, if it were much stronger it would not constitute a 
cause of action wherein the master continued to insist upon 
having a cargo.”

Here, of course, we have the respondents treating the 
notice as a repudiation and renunciation of the contract, 
but in that they were wrong, in my opinion, as the notice 
did not amount to a renunciation of the contract, but was 
given in pursuance of its terms, and it rested with the 
respondents to comply with the contract. They did not do 
this. The breach of contract has been on their part, and 
the appellant, in my opinion, is entitled to have it declared 
that it is freed from any obligation in respect of the con
tract.

The notice which the appellant gave admitted of the 
respondents’ recommencing the logging operations within 
the time stipulated which was a time fixed in the contract, 
and if they had done so or any one or more of them had 
done so, the appellant could not have objected ; in fact, 
everything points to the anxiety only upon the part of the 
appellant to have the contract performed and a desire to 
live up to its terms.

In my opinion, the case is one which admits of there being 
a declaratory judgment that the appellant is no longer 
bound by the terms of the contract, i.e., that the counter
claim should be allowed and the action dismissed, (see 
Guaranty Trust Co. of New York v. Hannay & Co., [1915] 
2K.B.536.)

I would, therefore, allow the appeal.
Eberts, J.A., would allow the appeal.

Appeal allowed.

B.V. THOROUGHBRED ASS'N v. BR1GHOUSE.
British Columbia Court of Appeal, Macdonald, C.J.A., Mat tin, 

Galliher, McPhillips and Eberts, JJ.A. October 3, 1922.
Companies ($ VIA—314)—Restoration of company to register— 

Rights under former lease—Property in hands of other 
lessees.

Section 21 of the Companies Act, 1913 (B.C.), ch. 10, amending 
sec. 2G8 (4) of R.S.B.C. 1911, ch. 39, where it says in the case 
of companies restored to the register, “that thereupon the com
pany being an incorporated company, shall be deemed to have 
continued in existence as if its name had not been struck off," 
means that such companies shall be restored to their original 
position except insofar as the rights of others may intervene, 
and so where a proper re-entry has been made under a lease, at 
a time when the company was in a state of disorganization al
though prior to its being officially struck off the register, and 
the property has been leased to others, the restoration of the
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company under the statute does not revive its former rights B.C. 
under the lease. ■ ■

[Sec Annotation, 63 D.L.R. 1.] C.A.
Landlord and tenant (11A—9)—Lease by mortgauor in possession -----

—Right to re-take possession on default—Right of B.C.
DEVISEE OF LESSOR. THOROVGH-

A mortgagor in possession may make a lease of his equity of bred 
redemption, and give the lessee possession on like terms and with Ass'N. 
like remedies for breach of covenant as where the lessor is the e. 
owner of the legal estate, and upon default may re-take thcBRIGHOV'SE.
possession which until default under the mortgage and subject -----
to the lease is his, and such right passes to his devisee. Ms,'donald.

Appeal by plaintiff from the judgment of Gregory, J., in ' 
an action by a company upon being restored to the register 
to be restored to its former rights under a certain lease.
Affirmed.

E. C. Mayers, for appellant.
E. Paris, K.C., for respondent, M. W. Brighouse.
H7. J. Taylor, K.C., for respondent, Brighouse Park Ltd.
Macdonald, C.J.A.:—One S. Brighouse, since deceased, 

being the owner of the land in question herein, mortgaged 
it to the municipality of Richmond. Subsequently, in 1909, 
being the mortgagor in possession he leased the land to the 
appellant, plaintiff in the action, who took possession and 
paid rent for some years. The appellant was an incorpor
ated horse-racing association. During the Great War, 
horse racing declined; the directors were scattered, the 
rent and taxes became in arrears, and, finally, the company 
was officially dissolved pursuant to a statute. Afterwards, 
it was revived under the statute which is more fully refer
red to in the judgment of the trial Judge.

One question raised is as to whether upon the reinstate
ment of the company, its former rights under the lease in 
question were revived? Before the action was brought, S.
Brighouse had died, leaving a will by which he devised the 
lands in question to the defendant, M. W. Brighouse. The 
defendant Brighouse, it is contended, re-entered before 
the dissolution of the said company, and I think this has 
been proved and I am not, therefore, concerned with what 
would be the effect of re-entry during dissolution. Mr.
Mayers argued that the taking of possession was pursuant 
to a license of one of the directors, and was not nor was it 
intended to be a re-entry under the lease, but I think that 
this is not borne out by the evidence.

In my opinion, the order re-instating the company did not 
have the effect, nor has the statute the effect of revesting 
the lease in the appellant. I agree with the trial Judge on 
this point.



132 Dominion Law Reports. [70 D.L.R.

illtliill'll ME.

B.C. Mr. Mayers argued that the defendant Brighouse, had no 
— status to make a re-entry; the right of re-entry being lim- 

it oil. he contended, to a legal assignee, which defendant 
H.< Brighouse was not. Mutt him v. Usher [1900] 2 Q.B. 535; 

rH'i«Ei>:H a,,,i H"hhiiis v. H ’hgte. [1900] 1 K.B. 125, are, in my opinion, 
Ass n, not in point. In the first of these, the lease was prior in 

date to the mortgage, and, therefore, on the giving of the 
mortgage, the legal estate with the right of re-entry became 

e»"lj"l“IJi vested in the mortgagee. The second case depends upon 
the Conveyancing and Law of Real Property Act, 1381 
(Imp.) eh. 41. of which we have no counter-part in our 
legislation in this Province. The argument was two-fold, 
firstly, that only the owner of the legal estate could take 
advantage of a proviso for re-entry, and, secondly, that if 
an equitable owner may do so the right will not pass to his 
devisee. There are many conflicting opinions on the sub
ject, hut Cuthtu i-tmu V. Irrimj (I860), (i H. & N. 135, 158 
K.R. 56, is more nearly in point than any other I have been 
able to find. On principle, I can see no reason why a mort
gagor in possession may not make a lease of his equity of 
redemption, giving the lessee possession, on like terms, and 
with like remedies for breach of the covenants as in the 
common case of leases where the lessor is the owner of the 
legal estate. When the lease is subsequent in time, as it 
was here, to the mortgage, the mortgagee is not affected 
or bound by it. When, therefore, the lessor of the equitable 
estate stipulates for the right to re-take the possession 
which, until default under the mortgage and subject to the 
lease, is his, what obstacle can there be in the way of his 
so doing? In the eye of the law, the lessee is the lessor’s 
bailiff and so long as this contract does not affect others, 
why should it not be given effect to in full? When the mort
gage is subsequent to the lease, the case is, I think, quite 
different. That case is fully dealt with in Matthews v. 
Usher, supra. Cuthhertsan v. Irving, supra, is a case the 
ratio decidendi of which is, I think, applicable to this appeal, 
though I do not see the necessity for invoking the fiction. 
The controlling fact in each was that the lease was subse
quent in date to the mortgage. The Court there held that 
the defendant was estopped from denying that his lessor 
had the legal title, and on the same principle, the title of the 
assignee of the lessor was sustained.

It was further argued that the appellant had abandoned 
its lease. I think the facts sustain that contention, and as 
they were referred to at some length by the trial Judge, I

1



7(1 D.L.R.] Dominion Law Reports. 133

will not go over them again. The abandonment was of an B.C. 
equitable right, not of a legal one, and, therefore, less con- (. A 
elusive proof <d' the abandonment was necessary.

But there is still another defence urged, that afforded by B-c- 
sec. 22 of the Land Registry Act, 1921 (R.C.I ch. 26. The "rr”»’1 
defendant Brighouse, after the dissolution of the company, Ass’n. 
procured in good faith, the cancellation of the registrationBrio^ôusf
of the lease, in the Land Registry Office and obtained for j__
himself a certificate of indefeasible title, subject to the1'1,1 r- ■’ A 
mortgage. That is not a good defence intir {tartit*, and 
the only interest of third parties is in the lease to the Brig- 
house Park Ltd., and the appellant’s claims only subject to 
that lease which will soon expire. Whether or not this sec
tion is of importance depends on the date of re-entry which 
1 have already dealt with in favor of the respondents. The 
facts do not, in m.v opinion, call for relief from the for
feiture.

Martin, J.A.:—I agree in dismissing the appeal and 
think it necessary to say only that the evidence warrants a 
finding that there was a re-entry before the company was 
struck off the register, and that such re-entry was lawful:
1 also agree that the case is not one for relief against for
feiture.

(iALLlHEK, J.A.:—In my opinion, sec. 21 of the Compan
ies Amendment Act, 1913 (B.C.), ch. 10, amending sec.
26S (4) of R.S.B.C. 1911, ch. 39, does not—where it says 
in the case of companies restored to the register, "that 
thereupon the company being an incorporated company, 
shall be deemed to have continued in existence as if its name 
had not been struck off"—mean that such companies shall 
be restored to their original position without regard to 
rights of others that may intervene. This view is supported 
by the later words in the section:—“for placing the com
pany ami all atlur im-sona in the same position, etc."

It could not be the intention of the Legislature, and we 
should not so regard it, unless expressed in apt words, that 
rights revived which had become forfeited and which, in 
consequence, had been acquired by others.

In the next place, my view is that there was a proper 
re-entry under the lease, and at a time prior to the company 
being struck off' the register.

Several other points were raised, but I think these two 
findings substantially dispose of the appeal, except as to 
relief against forfeiture. On this branch, it is not, in my 
view, a case in which we should grant such relief. That the
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H.C. original owners, or those claiming through them, have suf- 
fereit no loss by reason of the company lapse, is not suffi- 

" cient in itself. That they have not suffered any loss, and
H.C. we will assume on the contrary that they have made a profit,

,Tsr?'s>ay *je due to better and more efficient management, in 
r. other words, is the fruits of their own toil, if I may so term 

Brighouse. jt
Mci’hiiiipe, The result might have been otherwise, and when we con- 

1 A- aider that nothing was done to revive this company until 
the undertaking had proved a success, I am unable to see 
why it should be taken out of the hands of those who had 
made a success of it and turned over to those who lay by 
and abandoned the enterprise.

I would dismiss the appeal.
Mc'PlIILLIPS, J.A. (dissenting) :—This appeal raises a 

somewhat difficult point of law when all the surrounding 
facts and circumstances are given careful attention. The 
appellant, a company incorporated under the Companies 
Act, R.S.B.C. 1911, eh. 39, was granted a lease of the pro
perty in question under date July 1, 1909, by one Sam Brig- 
house, now deceased—the term of the demise being 50 years. 
The respondent Brighouse is the devisee under the will of 
the late Sam Brighouse. The respondent, the Brighouse 
Park Limited, is a lessee under a demise from the respond
ent Brighouse of the same property for the term of 3 years 
from May 28, 1920, at a rental of $1 a year. The area of 
land was known for a considerable time as Minoru Park, 
later known as Brighouse Park. The demised premises 
were greatly improved by the appellant, and there was 
established thereon a modern race track to be used for 
horse racing and other suitable purposes, and the appellant 
would appear to have expended thereon a sum in the neigh
borhood of $150,000. The rent was duly paid up to Septem
ber 1, 1913, but after that date, no rent has been paid, and 
at the time of the trial of the action, a sum approximating 
$25,000 was due in resiiect of rent and taxes. In the year 
1913 British Columbia entered upon a period of depression; 
the real estate boom was at an end and then the Great War 
ensued in 1914, rendering it impossible to at all, profitably, 
carry on race meetings. Previous thereto the appellant 
company had met with success in its operations. The appel
lant company, following upon the changed condition of 
things, became disorganized and little, if any, interest, 
owing to the stress of the times, was taken in the demised 
premises. Most of the directors resigned and some of the
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shareholders went to the war, leaving but two directors in B.C. 
office—Springer and Suckling—Springer being the man- prv 
aging director, and later again Springer went abroad, but. — 
as it will be seen later, continued to interest himself in the Tlll^Rlf|I I H 
property, it was impossible though to meet the rent and 
taxes. On April 29, 1918, the appellant company was under r. 
the provisions of the Companies Act struck off the register Bi<1<;hi>i sk. 
and dissolved. The sections of the Companies Act being 
amendments thereto which particularly require considéra- J' A 
tion read as follows:—

Section 268 (1), as amended 1913 (B.C.) ch. 10, sec. 20:
“Where a company incorporated under any public Act in 
the Province, or an extra-provincial company, licensed or 
registered, has failed for any period of two years after such 
incorporation or licensing or registration to send or file 
any return, notice, or document required to lie made or 
filed or sent to the Registrar pursuant to this Act or any 
former public Act, or the Registrar has reasonable cause 
to believe that such company is not carrying on business or 
in operation, he shall send to the company by post a regis
tered letter inquiring whether such company is carrying on 
business or in operation and notifying it of its default (if 
any) : (a) The period of two years hereinbefore mentioned 
shall in its application to companies already licensed be 
deemed to commence on the first day of March, 1913.”

Section 268 (2), as amended 1914 (B.C.), ch. 12, sec. 22.
"If within one month no reply to such letter is received by 
the Registrar, or such company fails to fulfil the lawful re
quirements of the Registrar, or notifies the Registrar that 
it is not carrying on business or in operation, he may, at the 
expiration of another fourteen days, publish in the Gazette 
a notice that at the expiration of two months from the 
date of that notice the name of such company mentioned 
therein, will, unless cause is shown to the contrary, be 
struck off the register, and the company, if one incorpor
ated as aforesaid, will be dissolved, or, if licensed or reg
istered as aforesaid, will be deemed to have ceased to do 
business in the Province under its license or certificate of 
registration."

Section 268 (3),R.S. B.C. 1911, ch. 39. “At the expiration 
of the time mentioned in such last-mentioned notice, the 
Registrar shall, unless cause to the contrary is previously 
shown by such company, strike the name of such company 
off the register, and shall publish notice thereof in the 
Gazette for one month, and on such last-mentioned publica-
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B.r. tion the company, being an incorporated company as afore- 
—- said, shall be dissolved ; or, being an extra-provincial com- 

" pany, shall be deemed to have ceased to do business in the 
B.r. Province, under its license or certificate of registration ; 

,.Ir»rovi-i«' the liability (if any) of every director, man- 
‘ aging officer, and member of any such company shall con- 

Brighoi sE-tinue and may be enforced as if the name of said company 
iicchiiûi». had not been struck off the register."

J A Section 208 (4), as amended 1913 (B.C.), ch. 10, sec. 21. 
“If a company or any member or creditor thereof feels 
aggrieved by the company having been struck off the regis
ter, the Court, on the application of the company or member 
or creditor, may, if satisfied that the company was at the 
time of the striking-off carrying on business or in operation, 
or otherwise that it is just that the company be restored to 
the register, order the name of the company to be restored 
to the register, and thereupon the company, being an in
corporated company as aforesaid, shall be deemed to have 
continued in existence, or licing an extra-provincial com
pany, shall be deemed to be still entitled to do business in 
the Province, and if its name in either case had not been 
struck off ; and the Court may by the order give such direc
tions and make such provisions as seem just for placing 
the company and all other persons in the same position us 
nearly as may be as if the name of the company had not 
been struck off.”

The appellant company was however restored to the 
register on September 29, 1920. by the order of Morrison, 
J. The trial Judge, Gregory. J„ held that, during the dis
solution of the appellant company the respondent Brig- 
house re-entered and took possession of the demised pre
mises, sold a portion of the land, and rented other small 
portions of the land, and in 1920, as we have seen, leased 
the race course, stables, etc., to the respondent the Brig- 
house Park Limited. Further, during the period of disso
lution of the appellant company, in pursuance of the pro
visions of the Land Registry Act, the respondent Brighouse 
obtained cancellation of the lease of the appellant company, 
and obtained a certificate of indefeasible title to the lands 
in iiuestion. In June, 1917, horse racing was prohibited by 
the Government of Canada—an Order-in-Council, in pur
suance of the existent statute law having been passed to 
that effect, but such prohibition was removed in December, 
1919, as and from January 12, 1920. The respondent com
pany—the Brighouse Park Limited—in which the «spoil-
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dent Brighouse in a large shareholder, holding 40', of the B.C.
capital stock, held race meetings on the race course in 1920 r v
and 1921, and the race meetings were very remunerative, -
although it is true some $20,000 had been previously ex- im
pended in the way of betterments and improvements. No\vhJ,ass‘”" 
the question is, what was the result of the statutory dissolu- 
tion, coupled with the statutory revival (sec. 268 (4) ) theBBI<1Hm HE- 
language is “shall lie deemed to have continued in exist- m. ■<tiini„>. 

ence" that is when the order has been made by the Court A 
restoring the company to the register? The contention at 
this Bar was that whilst the appellant company had been 
restored to the register, yet it no lunger was entitled to the 
demised premises, that the lease was cancelled, that, in fact, 
the restoration was ineffective to re-dothe the appellant 
company with any right or title to the demised premises.
This argument, in the abstract, extends to saying that a 
company although restored to the register may find itself 
stripped of all its assets through steps taken during the 
time of dissolution. Can this be reasonably said to be the 
effect of the enactment? I am strongly impelled to come to 
a contrary conclusion. It may well be that, in respect to 
innocent third parties, the law should protect them ; and 
it was conceded at this Bar that the intervening lease would 
be ojierative, and it might be equally well said that, if a 
lease had been made extending to the full period of the de
mise to the appellant company, that also would have been 
an effective demise, and would have displaced any rights of 
the appellant company, but such is not the situation. The 
lease granted during the dissolution will expire on May 
28, 1923 : this would leave 36 years of the 50 years’ term of 
the lease to the appellant company still to run unless it 
lie that that lease is now non-existent because of the dis
solution of the company and the claimed re-entry during 
the dissolution. It has lieen argued here that the order 
of restoration should not have been obtained ei parte. In 
my opinion, this objection is without force (see Re Conrad 
Hall 6c Co. (1916), 60 Sol. J. 666, per Astbury, J., which 
was decided upon analogous statute law ; also see Re Brown 
Bayley’s Steel Works Ltd. (1905), 21 Times L.R. 374) ;
In Hastings Corp’n V. Letton. [1908] 1 K.B. 378, 23 Times 
L.R. 456, Phillimore, J. (now Lord Phillimore), said, at 
p. 387 :—

“So if property is given to a corporation for a term of 
years the term endures so long as the corporation is in 
existence to enjoy it; the reversion is accelerated if the
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B.O. corporation ceases to exist. Therefore, the lease in this 
case ceased to exist when the lessees ceased to exist."

1 - Then at a later point in his judgment, at p. 387, Philli- 
B.c. more, J., said :—

kkri'iTss'n “A corporation has no jiersonal representatives, and 
r. when it is dissolved its lands revert to the grantors."

Bkichovsk. it js to be observed though that when the appellant com- 
m. chiiii,... pany was restored to the register, the apt words of the 

J A statute must be given effect to "shall be deemed to have 
continued in existence"; this must result in reclothing the 
appellant company with all its assets, subject only to the 
recognition of all rights acquired in the interim of time, 
and as between the original parties, I.e., as between the 
lessor and the lessee the demise revives or more properly 
must be deemed never to have reverted—save in the way 
of the preservation of existing equities—as it is not rea
sonable to assume that the Legislature intended to affect 
innocent third parties. In this connection, it is instructive 
to observe what Wright, J., said in Re Higginson & Demi; 
Ex iwrtr Thr Alt'g Geii'l, [1899] 1 Q.B. 325, at p. 331 

"in the 17th and 18th centuries corporations aggregate, 
constituted by charter or letters patent, were numerous, 
and questions frequently occurred as to the effect upon 
their rights and obligations of dissolution, revival, and 
reincorporation, with or without change of name or 
constitution. Many references to such cases will be 
found in Anderson’s Reports and in Rex V. Pasmore (1789), 
3 Term. Rep. 199, 1 R.R. 688, 100 E.R. 531. I cannot find 
that in any case the rights or obligations of a corporation 
were held to be affected by a technical dissolution. Nor, 
on the other hand, can I find a case in which such a ques
tion has been decided, where the corporation had not been 
revived or some provision made by statute or charter with 
reference to its obligations. In Mayor, <See. of Colchester V. 
Scalier (1766), 96 E.R. 340, 1 W’m. Bl. 591, 3 Burr. 1866, 
97 E.R. 1140, the revived corporation sued in its own name 
on a bond given to the dissolved corporations, anti suc
ceeded. Sir Fletcher Norton, for the plaintiff corporation, 
argued that the goods and chattels of the old corporation, 
including its choses in action such as the bond, had on its 
dissolution passed to the Crown, and that the Crown in 
granting a charter of revival had regranted them to the 
revived corporation. Mr. Dunning, on the other side, 
neither admitted nor denied this, and the Court is not re
ported to have expressed any opinion on this point, it
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being held that there was only a qualified dissolution, and B.o. 
no absolute break of continuity."

It is to be noted that Wright, J., says: “not affected by _1 
technical dissolution." Unquestionably, this form of strik- fil
ing off the register under the Companies Act is not h i ng J, "
more than a “technical dissolution"—this is made plain 
when the restoration of the company is by the enactmentBkiuhoose. 
made so simple of accomplishment. This is further accen- Mrnsiii».. 
tuated when the Legislature used the words “shall be J' A 
deemed to have continued in existence." This can only 
mean that the restoration is curative, and being the lan
guage of Parliament, supreme in regard to property and 
civil rights. It, in effect, might displace any changed 
titles acquired during the period of dissolution. In the 
present case, however, no interests, as affecting third par
ties, come in question as the counsel for the appellant com
pany at this Bar stated that there was no intention to ques
tion the outstanding lease which will expire in 1923. Then 
we have Lord Kenyon. Ch.J., in Re.r v. Pasmore, 3 Term.
Rep., at pp. 241, 242 (100 E.R., at p. 553), saying:—

"Bill it does not follow that, because the corporation is 
dissolved to a certain purpose, the King cannot renovate it. 
Corporations are the creatures of the Crown: ami on their 
dissolution their franchises revert to the Crown. But if 
the King choose that all their rights shall be revived, it is 
competent to him to do so, either with the old or new cor
porators; and thereby no person is injured, nor is any 
rule of law infringed. And by the new charter the King 
did not consider the old corporation as dissolved to all pur
poses; but he granted those rights to a new set of men, 
and suiieradded such other powers as he deemed necessary.
It has been said that in the case of The Mayor &c of CoU 
douter v. Sealter it was determined that the old corpora
tion was not irrecoverably gone, though they had lost their 
magistrates; and that is the main ground on which the 
argument for the relator stands : but I think it is all recon
cilable with this doctrine. Lord Mansfield did not say 
in that case that the corporation could act, or that it was 
not dissolved to some purposes; but only that the King 
might renovate it, and when renovated all the former 
rights would revive and attach on the new corjioration, and 
amonst others the right of suing on the bond given to the 
old corporation. But it is said that, supposing this to be 
the case, the King was deceived in his grant, and that the 
grant is consequently void. But I think he was not. The
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B.C. recital in the new charter stated all those facts from whence 
the King’s right arose, and from whence he drew his 

__ conclusion in point of law that the corporation was in 
B.C. danger of being dissolved. There is no doubt but that was 

brem"ass'n'1^<‘ case. I$ut there is no one fact there stated to the King 
r. which was not true. If the King be called upon to grant 

BRioHoi'SE-amm, part of his estate, and the interest which he has in 
MrChimi». it is greater than that which is represented to him, he is 

J A then deceived, and his grant is void; but that is not the 
case here. The old corporation was in danger of being dis
solved, and no relief could lie administered without the 
King's interference; his act was necessary to revive the 
corporation. Then it is said that the new charter cannot 
take effect, because the King has not used it in words of 
grant but only words of confirmation. This, in my opinion, 
reverts to what I have already said. To some purposes it 
was dissolved; it was so, if the King did not choose to 
renovate it. Rut he did so choose; and by his grant (which 
it was competent to him to make) he gave power to do 
such acts us were necessary for the government of the 
town. Then has this new charter been accepted or not? 
The majority of the grantees are stated to have accepted 
it; and the refusal by a few of the body was certainly not 
sufficient to repel the acceptance of the rest. Therefore 
judgment must be given for the defendant, who derives 
his title under this charter."

In Mayor, etc., of Colchester Corp'n v. Seaber, 3 Burr, 
1866, at p. 1871, 96 E.R. 1110, Lord Mansfield, C.J., says:

“So it stands upon generaI reason. And The King V. 
Mayor of London; Sir James Smith's case ( 1692), 1 Show. 
274, 89 E.R. 569, and in 4 Mod. Rep. 52, 87 E.R. 258, is in 
point, "That corporation is not dissolved by the judgment.’ 
Notwithstanding this judgment of ouster, a right may re
main, so as to be capable of being again raised and revived. 
The corporation can not act without legal magistrates: but 
their rights may lie revived, and put in action again, by a 
new charter from the Crown, giving them legal magis
trates. I am clear, upon principles of law, that the old cor
poration was not absolutely dissolved and annihilated, 
though they had lost their magistrates; and by virtue of 
the new charter, they are so revived as to be entitled to the 
credits, and liable to the debts of the old corporation.”

And in 3 Burr., at p. 1873, in this same case, Aston, J., 
said :—

“As to the statute of 11 G. 1, c. 4—The intent of it was
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not to consider such corporations as dissolved, and to grant B.C. 
them mi «7 powers, or, as it were, new charters, as bodies f. A 
dissolved ; but to revire their activity, and to put them again — 
in motion. Though a new charter should grant new rights, B.C. 
or a new name, yet the acceptance of it does not destroybrhmAss'n' 
the former rights, privileges or franchises of the corpor- v. 
ation; but the corporation may use and enjoy them, as they Bbic.hocse.
did before. This is expressly laid down.................... in a,mump,.
Haddock's case (1682), T. Raym. 485, 83 K R. 227.” 1 A

In view of the contention put forward in argument at 
this Bar that although the apiiellant company has been re
stored to the registrar, it stands restored in an emasculated 
state so far as its property and assets are concerned. I 
would refer to what Neville, J„ said in Spottiswoode,
Dixon etc. Ltd., [1912] 1 Ch. 410, at pp. 414, 415, when 
discussing provisions of the Companies- (Consolidation)
Act, 1908 (Imp.) ch. 69, relative to dissolution and declaring 
dissolution void. The British Columbia Companies Act is 
analogous legislation, in fact, generally speaking, is, in all 
its principal provisions, the same as the English Act.

“The result of course is that the liability of the old com
pany never passed to the new company and disappeared, 
to the great advantage of the new company (as no doubt 
it would be to the great advantage of other reconstructed 
companies), who thus were freed from an obligation which 
they had undertaken by their contract. If that is allowed 
by the law, and if the arm of the law is so short that it 
cannot interfere with such a transaction, then, speaking 
from this place, I have nothing to say about the action of 
the new company; they have discovered a way in which a 
liability can be got rid of by a solvent company without dis
charging it, and they are entitled to the benefit of their 
discovery. But sec. 223 of the same Act, which provides 
for the dissolution of the company under the circumstances 
that I have referred to, gives the Court power upon the 
application of any persona interested to declare the disso
lution to have been void. Terms may be inserted if neces
sary, but the order simply declaring the dissolution to have 
beer void would put mutters back into the position in 
which they were when the proceedings were taken by the 
liquid, 'or which resulted in the statutory dissolution of the 
compan).”

In Lcask Cattle Co. V. Drabble <£• Sons (1922), 66 D.L.R.
791, Mackenzie, J„ when considering similar legislation to 
that we are now considering, at pp. 795, 796, said:—
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B.C. “Counsel for the defendants argued, however, that even 
granting that such proof of restoration to the register 

' eould now lie made, it could not give the plaintiff company 
B.C. a status to bring this action, which it did not possess at 

r.RKii^Ass'N^the commencement thereof. 1 cannot agree with this argu- 
r. ment. It is to Is? noted that the words of the statute regard- 

Briohovsb.jng ([le eflfyct of the publication of the notice of restoration 
Mrchimv-. are: ‘and then upon the company shall be deemed to hart 

1 A continued in existence as if the name of the company had 
never been struck off.' To my mind the intention of the 
Legislature in passing this provision was to make it as 
remedial as possible. It must therefore be held to be retro
spective as well as prospective in its operation. See 27 
Halsbury, p. 159, sec. .'105, and Quitter V. Mapleson (1882), 
9 Q.R.D. 672, therein cited. Accepting this as the law ap
plicable to this statutory provision it cannot matter that 
notices of dissolution under sub-secs. (2) and (3) of above 
sec. 31 were published before the commencement of this 
litigation, for once the Court is satisfied that notice of this 
restoration has been subsequently published, it must treat 
it as if its corporate existence had continued without cessa
tion since its incorporation.”

I am satisfied, upon the evidence, that no re-entry ever 
took place of the demised premises as against the appel
lant company. The respondents contended that there was 
a re-entry before the dissolution, and, alternatively, if not 
before, after the dissolution of the appellant company. 
Upon this point the trial Judge held that the re-entry was 
after the dissolution. There is no cross-appeal, so that all 
that the appellant company has to meet is the finding that 
there was a re-entry after dissolution. In arriving at the 
conclusion that there was no re-entry, I rely greatly upon 
the letter of Springer, the managing director written to the 
respondent Brighouse, of date October 17, 1917. The sur
rounding facts and the course of conduct, after the receipt 
of that letter, all going to show that everything that was 
later done was relative to the terms of that letter and the 
understanding come to—to bridge over the time of financial 
and business depression. The letter was as follows:—

“My dear Mike:—Have delayed answering your letter 
hoping that I might lie able to get North, but I find it im
possible at present.

As far as the race track is concerned, it is impossible for 
me to do anything at present. If you can’t rent it for 
enough to at least pay the taxes, go ahead and when con-
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ditions become normal again we will have to come to some B.r. 
new arrangements. I’m very sorry but it can't lie helped. , x
As for putting any------in charge to look after the place—
I didn't and no body else had any authority for doing so. Ij;^h 
Any arrangement you can make will be perfectly latisfac-BRh',"ass'\ 
tory to me.
Oct. 17th, 1917. H. E. Springer." Baamm se.

The dissolution of the appellant company did not occur M.-rhiiiii». 
until about 6 months after the receipt of the Springer letter J A 
by the respondent llrighouse and the claimed re-entry was 
in March, 1918. It is clear that all that was done by the 
appellant Brighouse was done in pursuance of the license 
given, and for that reason, it is incumlient upon the appel
lant company to recognise, as it does, the lease expiring 
in 1923, but there was no authority whatever or right in 
the appellant Brighouse to cancel the lease of the appellant 
company or proceed to get an indefeasible title to the land 
freed of the lease. Further, there is evidence of a claim 
made for rent after the time it was claimed that a re-entry 
hail been effected. The re-entry is stated to have taken 
place at several different times, namely, in March, May or 
June, 1918, and sometime in 1919. In truth, the evidence 
upon the point of re-entry is so unsatisfactory that credence 
cannot be given to it. The evidence establishes that a pro
fit of $80,000 was made by the respondents in 2 years of 
operation of the demised premises from race meetings, and 
the appellant Brighouse thereout received the sum of 
$35,764. Suckling, one of the directors of the appellant 
company, was in Vancouver all the time, and it is signifi
cant that, as late as 1919, the respondent Brighouse in con
versation with Suckling spoke of leasing some of the prop
erty, and treated Suckling as being one who was interested 
in the land as a director of the appellant company. It is 
true that the appellant company was then dissolved, but 
upon the cases, dissolution does not mean annihilation, and 
there was the right to restoration, which actually took place 
as we have seen on September 29, 1920. I cannot say that 
I feel at all impressed with the evidence of the respondent 
Brighouse upon the question of re-entry, or the steps taken 
to cancel the lease to the appellant company—as late as 
the year 1919. In conversations with Suckling, he stated 
that he had received no rent or taxes, and that it was still 
due and running on, and increasing, and yet it is claimed 
that long prior to this a re-entry had occurred. The evi
dence is so contradictory and inconsistent throughout that
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B.C. no reliance can be placed upon it. If any conclusion can be 
come to at all about the situation of matters as the respond- 

■U ent Brighouse speaks to it, his idea was that, until the can- 
B.C. collation of the lease, under the provisions of the Land Reg- 

BRBnKAss’N7stry Act, the lease to the appellant company was still out- 
r. standing and, in effect, with rent accruing throughout and 

Brig house. Up t0 t|)e time of cancellation. The application for the can- 
M.'1-hîiiii». cellation of the lease was made on March 11, 1019. Rents 

1 A and profits were received from the demised land by the res
pondents, and besides the $80,000 of profit made in the years 
1920 and 1921, and in addition to this $80,000, other revenue 
came in from the property by way of rent, notably, one 
Chinaman paid $800 a year rent, and the taxes were only 
$600 a year. Some $3,000 was received from this one 
Chinaman, the lease being made to him in the spring of 
1918, and rent was paid in 1918, 1919, 1920 and 1921. It 
is to be observed that the lease held by the appellant com
pany is not under seal, and the contention advanced upon 
the part of the appellant company is that there was no 
right of re-entry after the death of the lessor in the devisee, 
the demised premises being subject to a mortgage (Mat
thews v. Usher, [1900] 2 Q.B. 535), and it was further con
tended that the mortgagee only could re-enter, and no such 
election is shown upon the part of the mortgagee (In Rob
bins V. Whyte. [1906] 1 K.B. 125, 75 L.J. (K.B.) 38, War
rington, J., at p. 40, 2nd col.).

The cancellation of the lease under the provisions of the 
Land Registry Act, R.S.B.C. 1911, ch. 127, sec. 150, was 
really a void proceeding. The provisions of the statute did 
not admit of cancellation upon the facts of the present case. 
There was no person to serve, the appellant company being 
then dissolved; and where effectual personal service could 
not be made, the Court will not order substituted service to 
be made. (Sloman v. Governor and Government of New 
Zealand (1876), 1 C.V.D. 563; Re Anglo-Ameriran Explora
tion, i tc., Co., [1898] 1 Ch. 100, at p. 102).

The cancellation of the lease of the appellant company 
was a futile proceeding, and, as previously stated, in my 
opinion, was a void proceeding, and cannot be allowed to 
prevail. (Chapman v. Edwards (1911), 16 B.C.R. 334).

The certificate of indefeasible title obtained by the 
appellant Brighouse unquestionably protects all acquired 
interests upon the faith thereof, but it is not permissible to 
the appellant Brighouse to maintain this title as against the 
appellant company. The appellant company is entitled to a
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declaration that the cancellation of its lease was ineffective, 
null and void and is entitled to a declaration of its title and 
right to the possession of the demised premises, subject only 
to the lease to the Brighouse Park Limited. There should 
be a declaration that the respondent Brighouse is the regis
tered owner of the land comprised in the lease, subject to 
the terms and provisions of the lease to the appellant com
pany—and the certificate of title should be delivered up for 
correction, and all proper rectification of the register in the 
Land Registry Office should be made, with the right to an 
accounting of all the rents and profits received in respect of 
the demised premises by the respondent Brighouse: 
(Howard V. Miller, 22 D.L.R. 75, [1915] A.C. 318, 20 B.C.R. 
227, at p. 230).

The appeal, therefore, in my opinion, should la? allowed.
Eberts, J.A., would dismiss the appeal.

Appeal dismissed.

STANDARD Titl .STS Co. v. ITI.ICE.
British Columbia Coart of Appeal, Macdonald, C.J.A., Martin,

GaUiher, McPhillips and Eberts, JJ.A. October .1, 1922.
Willi ($ ID—38)— Capacity or testator—Undue influence— 

Burden of proof.
When ft is proved that a will has been properly executed by a 

person of competent understanding, and apparently a free agent, 
the burden of proving undue influence rests upon the party alleg
ing this. It must be shewn that a person having the power to 
overbear the will of the testator duly exercised such power, and 
by means of the same, obtained the will.

[Craiti v. La mon re ax, 50 D.L.R. 10, [1020] A.C. 340, 20 Rev. 
Leg. 306, followed; McHugh v. Dooley (1003), 10 B.C.R. 537, 
referred to.]

Appeal by the defendant from the trial judgment in an 
action to set aside a will. Reversed.

S. T. Hankcy, for appellant,
//. A. Maclean, K.C., for respondent.
Macdonald. C.J.A.:—I am convinced that the deceased 

was iiuite capable of making the will which is questioned in 
this action. It is true that the trial Judge came to a differ
ent conclusion, but I think on careful consideration of the 
case it will be seen that his conclusion is based upon infer
ences drawn from facts and circumstances which were 
either not in dispute or which had been sufficiently estab
lished. In sush a case the Appellate Court is in just as good 
a position to draw inferences as was the trial Judge whose 
opinion I differ from with great respect.

I agree with the trial Judge when he says that some of

B.r
o.A.

10—70 D.L.R.
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B.r. tin- medical evidence is not entirely satisfactory, liecause 
(. x conclusions rather than evidence are stated therein. That is 
1_ true of all the medical evidence; it is true of the evidence of 

siAMiARDUr, Fraser, the attending physician, as well as of others 
ni «T» Co.wh0 wer(1 „(lt attending physicians. With regard to Dr. 
Pi i.ice. Fraser's evidence, it must lie rememliered that he is a very 

—|d busy practitioner, and that his attendance on the deceased 
■ i "v was 2 years liefore the date of trial. His recollection, there

fore, is not very clear. He says bluntly that the deceased 
was not, at the time the will was made competent to make a 
valid will, but that opinion is not founded on any clear indi
cations of incompetency. Of course, if this pronouncement 
were conclusive, there would be no necessity for Courts of 
Justice examining the evidence. Most of the medical evi
dence is in the category of ex|iert evidence and subject to 
the observations to which such evidence is open. To my 
mind, the evidence of such a man as G. K. Nadcn, who knew 
the deceased for many years before his stroke, is much 
more valuable than the evidence of physicians given in the 
manner in which the medical evidence was given in this 
case. Having known the deceased when there was no ques
tion of the soundness of his mind, Mr. Naden was in a posi
tion to detect a change, if any, in that condition resulting 
from his stroke of paralysis. There is no question prior 
to the stroke that the deceased was perfectly competent to 
make a will. After the stroke his condition was that of 
physical infirmity, not of mental disease. After he had 
been in the hospital some days and had begun to think of 
the future and of his property, the deceased who had 
previously known and hail been befriended by the appellant, 
asked the appellant to procure for him a notary as he wished 
to make his will. A notary was procured who was not 
theretofore even acquainted with the appellant. The will 
was prepared on the instructions of the deceased, who gave 
a clear and accurate statement of what he possessed and 
where it was. part being in the United States and part in 
Canada. He gave that part, valued at about $36,000, which 
was in the United States to his sister who lived in Massa
chusetts, and that part which was in Canada, valued at 
alsiut $10,000, he gave to the appellant. Undue influence on 
appellant’s part is also set up. There is to my mind no 
evidence, worthy of consideration, of undue influence, but in 
order to procure the setting aside of the will on this ground, 
an attempt was made not only to blast the character of the 
appellant, but that of the notary who drew the will, al-
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though there is nothing on which to base it except suspicion 
which can always be called up in cases of this kind. 7\ïv

The sister of the deceased was very much commended as 
a witness by the trial Judge, but while she may be a most 
estimable woman, her evidence is not a deciding factor in 
the case. It is the kind of evidence that is apt to lead the Pci.ue. 
mind astray. Her inference drawn from her brother’s j * 
actions, in the presence of several persona when fondling 
the appellant's little girl is, to say the least, a most uncharit
able one to draw from the circumstances as set forth in the 
evidence.

Without going minutely into detail, I wish to say that the 
evidence conveys to my mind the impression of a disinclina
tion on the part of the deceased to put himself under the 
control of this sister. Whatever may have l>een the relation
ship between the deceased and his relatives for the 45 years 
during which he was separated from them, there was no 
evidence in the shape of letters, though such were alleged to 
have passed between him and his sister, to show the state 
of feeling which actually existed between them. The sister 
appealed to the Courts when she failed to persuade her 
brother to go home with her, and after perfunctory examin
ations of the deceased, an order was made and the sister 
took him with her to her home. He lived for more than a 
year after this and the evidence is that he was quite well 
aware that he had made the will and had given the bequest 
in question to the appellant, yet he did not revoke the will or 
make any change in the disposition of his property. The 
suggestion is that the sister did not wish to ask this owing 
to his condition, but that suggestion, in my opinion, is not 
entitled to very much weight.

I would allow the appeal and decree probate of the will.
Martin, J.A. (dissenting) :—Though I am not prepared 

to adopt all the reasons of the Judge below, and though there 
are observations in the course of his lengthy oral judgment 
of 28 pages to which objection was fairly taken, neverthe
less, I am of opinion that he reached the correct conclusion 
in holding that the testator was not possessed of testamen
tary capacity when he made the will in question, and even 
assuming that the onus is upon the respondents they have 
discharged it. The law upon the subject which I con
sidered in the leading case of McHugh V. Dooley (1903), 10 
B.C.R. 537, has not been altered by later decisions, and as 1 
agree with the Judge below on this finding of fact I do not 
think it desirable to review the evidence or re-state the case
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B.C. in favour of the respondents in a stronger way, as might 
^ well he done, with all due deference, were that necessary. 
_1 Sueh being my view, the further question of undue influence 

STANDARDiiecomes immaterial, and so I shall not pursue it. It follows 
»i srs Ca(^at aI)|)ea] should he dismissed.
Police. Galliher, J. A. (dissenting) :—This is as I view it, a 

i;,,niiü7~j Aceee °f testamentary capacity, and in all such cases the re
sult depends largely on the view one takes of the evidence.

We have numerous authorities for our guidance, but in 
the end the decision is usually based upon the particular 
facts and circumstances in each case.

Mr. Hankey, counsel for the appellant, has urged every
thing that I think could be urged on his client’s behalf, and 
I have considered his arguments and suggestions and the 
evidence carefully.

There is considerable conflict of evidence both betv een 
the doctors and laymen, and even the doctors themselves, 
upon which the trial Judge has found.

1 think considerable weight should be given to the evi
dence of Dr. Fraser, who was the attendant physician. I do 
not require to go so far as to say that I agree with the find
ings of fact of the trial Judge, who heard the case. It is suffi
cient to say that I do not hold such findings unreasonable or 
such as could not reasonably be come to upon the evidence.

I think no good purpose would be served by entering into 
an analysis of the evidence, as I have satisfied myself that 
the appeal should he dismissed.

Mc'PhillIPS, J. A.:—This appeal was exhaustively and 
ably argued by counsel upon both sides. I cannot arrive at 
any different conclusion than that I formed at the close of 
the argument and that was, and still is, that the testator was 
of sound and disposing mind and that no undue influence was 
exercised. There has been a very recent pronouncement 
upon the question here to he determined by their Lordships 
of the Privy Council—the judgment was delivered by Vis
count Haldane and it was in an appeal from the judgment 
of the Supreme Court of Canada, (1914), 17 D.L.R. 422, 49 
Can. S.C.R. .105, in Crain V. Lamuurnix, 50 D.L.R. 10, 
[1920] A C. .149, 20 Rev. Leg. .106—the headnote of the case 
[1920] A.C. ,149, reads as follows:—

"When once it is proved that a will has been executed 
with due solemnities by a person of competent understand
ing, and apparently a free agent, the burden of proving that 
it was executed under undue influence rests on the person 
who so alleges. That burden is not discharged by showing
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merely that the beneficiary had the power unduly to over- B.C.
bear the will of the testator; it must l>e shown that in the I A
particular case the power has been exercised, and that exe- ' 
cution of the will was obtained thereby. Staniiarii

Trvsts Co.The principles stated above applied in a case arising in 
Quebec in which a husband two (lays before the death of his Police. 
wife and while she was seriously ill. was instrumental in M.ëüïmn.. 
having prepared, and in obtaining her execution of, a will J A- 
under which he was the sole beneficiary."

In the judgment, as delivered by Viscount Haldane, the 
following language is used, 50 D.L.R. at pp. 14. 15 and 16:—

“The plaintiff appealed to the Supreme Court of Canada, 
where, unfortunately as their Lordships think, the majority 
of the judges, notwithstanding the dissent of the Chief 
Justice there, were much influenced by the view that the 
validity of the will in such a case as the present depended on 
whether the husband had discharged a burden which they 
held to be on him of proving that his wife, in making a will 
in his favour, had such complete appreciation of the conse
quences of her action as probably nothing short of independ
ent advice could have given her. They applied what they 
took to be a principle of universal application, that a person 
who is instrumental in framing a will under which he ob
tains a bounty is placed in a different position in law from 
ordinary legatees who are not called on to support by evi
dence of its honourable and clearly comprehended character 
the transaction as regards their legacies. In their case they 
thought that it is enough that the will should lie read over 
to the testator, and that he should be of sound mind and 
capable of understanding it. But they considered that there 
was a further burden resting on those who take for their 
own benefit after having been instrumental in framing or 
obtaining the will. For they have thrown on them the 
burden or proving the righteousness of the transaction.
This they considered that the husband had not done in the 
present case, and in the light of the principle so laid down 
they reviewed the evidence and decided against the will.

No doubt a principle such as that relied on by the major
ity of the Judges in the Supreme Court of Canada is one 
which is very readily applied in cases of gifts inter vims.
But, as Lord Penzance pointed out in Pnrfitt v. Lawless 
(1872), L.R. 2 P. & D. 462, 27 L.T. 215, it is otherwise in 
cases of wills: When once it is proved that a will has lieen 
executed with due solemnities by a person of competent 
understanding and apparently a free agent, the burden of
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I

lie. proving that it was executed under undue influence rests on
p"T" the party who alleges this. It may well be that in the case 

' of a law agent, or of a stranger who is in a confidential 
Standard position, the Courts will scan the evidence of independent 

Tri Sts Co-yoiition closely, in order to he sure that there has been thor- 
Pn.icE. ough understanding of consequences by the testator whose 
-— will has been prepared for him. But even in such an in- 

M,j h a"”' gt8nce a wii]a which merely regulates succession after death, 
is very different from a gift infer virot, which strips the 
donor of his properly during his lifetime. And the Courts 
nave in consequence never given to the principle to which 
the Judges refer the sweeping application which they have 
made of it in the present case. There is no reason why a 
husband or a parent, on whose part it is natural that he 
should do so, may not put his claims before a wife or a 
child and ask for their recognition, provided the person mak
ing the will knows what is being ('one. The persuasion must 
of course stop short of coercion, and the testamentary dis
position must be made with comprehension of what is lieing 
done.

As was said in the House of Lords when Boyar v. Boas- 
borough (1857), 6 H.L. Cas. 2, 10 E.R. 1192, was decided, 
in order to set aside the will of a iierson of sound mind, it is 
not suflicient to show that the circumstances attending its 
execution are consistent with the hypothesis of its having 
been obtained by undue influence. It must be shewn that 
they are inconsistent with a contrary hypothesis. Undue 
influence, in order to render a will void, must be an influence 
which can justly be described by a person looking at the 
matter judicially to have caused the execution of a paper 
pretending to express a testator’s mind, but which really 
does not express his mind but something else which he did 
not really mean. And the relationship of marriage is one 
where it is, generally shaking, impossible to ascertain how 
matters have stood in that regard.

It is also important in this connection to bear in mind 
what was laid down by Sir James Hannen in Wingrore v. 
Wing rove (1885), 11 P.D. 81, 55 L.J. (P.) 7, 34 W.R. 260, 
and quoted with approval by Lord Macnaghten in delivering 
the judgment of this board in Bnmiaina v. Flichariiion 
[1906] A.C. 169, 22 Times L. R. 333, that it is nut sufficient 
to establish that a iierson has the power unduly to overbear 
the will of the testator. It must be shown that in the par
ticular case the power was exercised, and that it was by 
means of the exercise of that power that the will was ob-
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tained. B.C.
Their Lordships are of opinion that the majority in the 

Supreme Court did not sufficiently bear in mind what is the ' 
true principle in considering the evidence in the present Stanmakm 
case. They appear to have applied another principle which 1111 *1>l 1 " 
was not relevant in the inquiry, and to have thrown a burden Peu»,.. 
of proof on the appellant which was not one which he was „ —— 
called upon to sustain. Their Lordships agree with the j a 
course taken and the conclusions come to as the result in the 
judgment of the Court of King’s Bench (1013), 14 D.L.R.
390. They think that the judgment under appeal ( 17 
D.L.R. 422) must be reversed, and that the respondent must 
l>ear the costs here and in the Courts below of an action 
which was misconceived. They will humbly advise His 
Majesty accordingly.”

The excerpt from the judgment as above quoted is very 
instructive anil of course is an absolutely binding definition 
of the governing principle. In the Crain case the will was 
attacked by a sister of the testatrix—here the attack is made 
by the sister of the testator—there, as here, the allegations 
were that the will had been procured by fraud and undue 
influence and that the testator was not physically or ment
ally callable of making a will. In the present case, the sister 
of the testator is given, under the challenged will, all of the 
estate of the testator in the United States of America being 
the bulk of the estate—the appellant receiving the estate in 
British Columbia. It is true that the appellant is no rela
tion by blood or otherwise to the testator but the will reads :
“for good and kindly services rendered to me all the residue 
of my estate both pal and personal of every kind whatso
ever not otherwise disposed of by this my will.”

The evidence discloses that at one time in the Northern 
wilds of this Province—the testator being a prospector and 
miner was taken with a serious illness when out in the hills 
and the appellant carried him on his back a considerable 
way—took him to the cabin and cared for him—undoubt
edly, the appellant saved the life of the testator and it is 
evident that the testator always bore a great sense of grati
tude to the appellant for what was truly the saving of his 
life. The sister of the testator had not seen him for years.
It is true there was a fitful correspondence between the two, 
but nothing in the way of any personal care or attention at 
the hands of the sister. This, of course, was not possible as 
the sister lived thousands of miles away in the State of 
Vermont in the United States of America, and there is some
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B.C. evidence of dissatisfaction of the testator. However, the 
(. x testator does not forget the sister, hut makes a very substan- 
_L_1 lion provision for her in his will.

TkiAstsA<'<) 'That the testator was a person of competent understand- 
ing is overwhelmingly established. In m.v opinion, the 

l*i lice, testator was a recluse to a great extent, and not thought to 
m.TüÜmih I*1 possessed of any appreciable estate. He was very secre- 

J a. tive, anil even after the serious illness which is claimed to 
have affected his mind, it was from the testator only that 
the extent of his estate was gleaned, and he had it all very 
methodically set forth. There is some variance in the medi
cal testimony, but 1 am not at all satisfied that at the time 
the testator executed his will that he was other than of com
petent understanding. The evidence of Dr. Fraser, his 
attending physician, is not so complete as to cover the actual 
time of the time of the making of the will and Dr. Fraser 
was not in attendance ujam the testator all the time.

In Mellugh v. Dooley. 10 B.C.R. 537, at p. 543, Martin. J.. 
dealing with the medical testimony in that case said:

"And in the very recent case of Perera v. Perera, [1901] 
A.C. 354, at p. 359 (17 Times L.R. 389). the Privy Council 
likewise refused to accept the statement of a physician of 
acknowledged eminence in his profession that the deceased 
in that case was not in a fit condition to execute a will, Lord 
Macnaghten remarking that ‘Tin question, therefore, comes 
to this: Horion retinal to all the circumstances of the case, 
ought tin diagnosis of Itr. ponseka and Dr. Rockwood, who 
wi re not grisent when the will was executed, to outweigh 
and grt rail on r tin testimony of eye-witnesses Itasetl upon 
the eridenct of their own sensesV It is only necessary to 
remark finally on this subject that on cross-examination Dr. 
Manchester admitted that there was a difference between 
mental capacity as understood in medicine and as under
stood in law."

The language of Lord Macnaghten, above quoted, from 
[1901] A.C. at p. 359, is very apposite to the facts of the 
present case. Here we have a large volume of evidence of 
eye-witnesses and friends of the testator's, men of high 
standing in the community, who testified to the capacity and 
competent understanding of the testator covering the time 
antecedent to at the time of the making of the will and 
subsequent thereto, ami this testimony is also supported by 
the evidence of a numla-r of physicians who, at a subsequent 
time to the making of the will, carefully observed the testa
tor and who one and all testified to their opinion that the
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testator was of competent understanding. In this ease, and 
in the Prrerti ease, the testator “gave very full directions 
for the disposal of his property" (see the Pircrn case. 
[1901] Aat p. 359 ). The present case is much stronger 
as to the understanding of the testator at the moment of 
making his will. The testator read the will over carefully 
and expressed his approval of it in the presence of the 
attesting witnesses—Paxton and Wyld, and the will, after 
execution liy the testator, was in compliance with his in
structions placed in an envelope, sealed up and delivered to 
(he American Vice-Consul at Victoria. Captain Paxton, one 
of the witnesses to the will, knew the testator for about 44 
years, a gentleman of admitted probity and, in describing 
the circumstances attendant upon the execution said as fol
lows :—

"The Court : You were asked about the day it was signed? 
A. There was myself anil Wyld and Koundy; and Pulice was 
in and out looking after his duty, I suppose. And when the 
will was signed------ The Court : Before you go any fur
ther—he would have no occasion to go out more than once 
unless there was something necessary ; he was a private 
nurse to Mr. Koundy? A : Well, no one ever told me so, no. 
Q: You don’t know that ? A: No. The Court: I am only 
asking that from what I have heard already. A: 1 presumed 
he was; Koundy never told me he was a private nurse. 
Q: You did not understand that he was a nurse at the hos
pital in any way ? A : Oh, no. Q : His duties were connected 
with Koundy only? A; 1 presumed so. Koundy diil not tell 
me anything about it, and I never inquired. Mr. McGeer: 
Anyway, there were you and Wyld and Koundy, and Pulice 
was in and out? A: Yes; And at the time Wyld read the 
will he sent Pulice out of the room. He told Pulice to stay 
out for a few minutes. Q: What happened; will you just 
describe it to the Court what happened on that afternoon? 
How many will were there? A; Two ; one was destroyed 
and one was signed. Q: What did Mr. Wyld do when he 
brought the wills in? A: He handed both the wills to Mr. 
Koundy. Mr. Koundy read them both, and one he said he 
wanted to sign—one suited him better than the other. And 
then Mr. Wyld read it over to him, after Koundy had read 
it himself. Q: Do you think that Koundy understood what 
he was doing? A : Oh, yes ; no doubt about that.

Mr. Maclean : I object to that ; let him tell what took place 
there.

Mr. McGeer: Well, this man knew him for a great many
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H.C. years? A: Anil liefore the will was signed Mr. Wyld tore 
,TT" one will tip and put it on top of the fire—open fireplace 
_ there?”

Standaiui Then there is the evidence of Naden—the Deputy Minis- 
iii sTg Co.(er Lands (Deputy to the Minister of Lands of the Gov- 
Pi’Licc. ernment of British Columbia), he knew the testator in the 

M.rhiiii,,. nort*1 country, meeting him first at Naas Harbour in 1906, 
j 'a.'” and "from 1910onwards 1 saw a good deal of him” (Naden's 

evidence), and dealing with the testator as he appeared to 
him shortly after the time of the making of the will, we 
have Naden saying in answer to the trial Judge the follow
ing:—

"The Court : Did he speak clearly and distinctly: you 
have practically said not distinctly, but did he appear to 
understand what he said? A : Yes, he did. Q: In possession 
of his faculties? A: Yes, he did to me. For a little while, I 
could not quite understand what he said for a few minutes, 
but I finally got that I could understand quite distinctly: 
but his speech was not quite so clear ; but it appeared to me 
to be rational.

Mr. McGeer : Now, did he discuss with you Mr. Pulice? 
A : No, except that he did say that Mr. Pulice was looking 
after him. Q: That Mr. Pulice was looking after him? A: 
Yes. And the discussion—I cannot say just who it was to. 
whether it was to me or to Mr. Wyld or Captain Paxton, but 
he said that he did intend to leave part of his money to Pulice 
for looking after him. Now that is the distinct impression 
I got ; I couldn't use the words, but that is the impression 
I came away with, that he was going to leave Pulice part 
of his money to look after him.

The Court: To look after him? A: Yes; that was his 
intention, liecause he wanted somebody to look after him.

Mr. McGeer : Did you visit him at Puliie's home? A: 
Yes. Q: You heard the suggestion made by Mr. Maclean 
that Pulice kept a very close watch and control, and did not 
let people interview Roundy at will; what have you got to 
say?

Mr. Maclean : Not all people; I made no suggestion of 
that kind. I brought it out that he would let some in, and 
some he would not.

Mr. McGeer : Well, what would you say as to that? A: 
Well, so far as I was concerned, I went in with Mr. Pulice. 
and I wasn’t alone with him long, but they were coming 
back and forwards ; there was no------

The Court : No difficulty in your seeing him at all.
Mr. McGeer: Were you made welcome there by Pulice? A :
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Well, 1 was asked to come by Police; I didn’t know where he 
was, as a matter of fact, and I met Mr. Police on the street 
and he asked me to go and see the old man."

I do not propose to in detail go over the evidence, hot it 
is clear to demonstration that there is ample evidence in the 
present case “of eye-witnesses based opon the evidence of 
their own senses" (Perera case, [1901] A.C., at p. 359) that 
the testator was of rational mind and competent understand
ing at the time of the making of the will and subsequent 
thereto, and it is to be noted that he lived for a couple of 
years thereafter, and then died consequent upon an accident 
and the will was never at any time attempted to l>e revoked. 
The evidence of old friends of the testator, that of Sander
son Cartwright and Mrs. Cartwright is very convincing. 
They saw the testator in the hospital, talked with him, and 
their evidence is uniform that he was of competent under
standing. I would refer to what Lord Macnaghten said, 
[1901] A.C., at pp. 361,362:—

“The learned counsel for the appellant did not contend 
that the witnesses in supimrt of the will were acting in con
spiracy or saying what they knew to be false. He said that 
the will may have been, and probably was, read over to the 
testator, but that there was nothing to shew that he fol
lowed the reading of the will or understood its meaning. 
He adoped the argument of Laurie, J., to the effect that it 
was not enough to prove that a testator was of sound mind 
when he gave instructions for his will, and that the instru
ment drawn in pursuance of those instructions was signed 
by him as his will, if it is not shewn that he was capable 
of understanding its provisions at the time of signature. 
That, however, is not the law. In Parker V. Frigate (1883), 
8 P.D. 171, 52 L.J. (P.) 95, 32 W.R. 186, Sir James Hannen 
lays down the law thus: ‘If a person has given instructions 
to a solicitor to make a will, and the solicitor prepares it in 
accordance with those instructions, all that is necessary to 
make it a good will, if executed by the testator, is that he 
should be able to think thus far: T gave my solicitor instruc
tions to prepare a will making a certain disposition of my 
property ; I have no doubt that he has given effect to my in
tention, and I accept the document which is put before me 
as carrying it out.’ Their Lordships think that the ruling 
of Sir James Hannen is good law and good sense. They 
could not, therefore, hold the will invalid even if they were 
persuaded that Perera was unable to follow all the provi
sions of his will when it was read over to him by Goone- 
ratne’s clerk. But they desire to add that they see no reason 
to doubt or qualify the testimony of the witnesses who
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agreed in saying that the testator was of sound mind when 
the will was executed.

Their Lordships will, therefore, humbly advise His 
Majesty that the appeal must lie dismissed.”

The evidence in the present case is much stronger in 
support of the will than the evidence adduced in the /’< n ra 
case, and I am of the opinion that in this case it can equally 
well lie said that there is “no reason to doubt or qualify the 
testimony of the witnesses who agreed in saying that the 
testator was of sound mind when the will was executed." 
Then there is the testimony of Dr. Holden, Dr. Lennox and 
Dr. McMicking, who carefully observed the testator some
time subsequent to the making of the will within 3 months 
thereafter. Dr. Holden deals with the visit of the medical 
men upon the testator and said under examination as fol
lows :—

“The Court: Just tell us who were there? A: Dr. Mc
Micking, Dr. Higgins, Dr. Lennox and myself. We had a 
conversation with Koundy for about half or three-quarters 
of an hour, talking with him on various subjects, to esti
mate his mental capacity.

Mr. McGeer: Did you ask him any questions?
The Court : 1’lease ask him what the questions were, and 

what the answers were.
Mr. McGeer: Did you ask him any questions? A: Vis. 

(): What were the questions and the answers? A: 1 could 
not at this time say. We had general conversations at the 
time, about his condition, a little about his family, about 
his affairs. We asked him about the different senses. But 
as regards questions and answers 1 could not give it now. 
Q: What is specific. You say you asked him about his senses. 
What do you mean by that? A: We tested his sight, asked 
hint to use it at near and distant objects, (j : Anything else? 
A: No, that was about all, as regards that. Q: What was 
his condition when you examined him, and the date. A: 
The date of examination was March 15, 1919.

The Court : March I thought it was February 19? A: I 
wouldn't be sure. 1919 I think it was. I have not any memo 
of it.

Mr. McGeer : Did you get the history of his case at 
that time? A: No; I was not going into his physical con
dition at all. Q: Well, what was his mental condition then? 
A: He seemed to be perfectly lucid and normal mentally. 
He seemed to have a perfect grasp of what we asked him, 
and answered in a sensible manner. (J : What treatment
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was he receiving at that time, do you know ? A: I don't B.c. 
know of any treatment that he was receiving then. 1 did 
not go into Ilia case medically at all. It was not my prov- _ 
ince to, I was only there to see what I thought of his mental ^}IA>‘".A“!'I 
condition. Q: Can you give me any opinion as to what his Rl 
mental condition would have la-on as a result of your exam- Pi lice. 
ination on January 28? You know, of course, doctor, do you 
not, that he had a paralytic stroke on Decemlier 28? A: I J a ’ 
understood he had a paralytic stroke sometime in Decem
ber. yes. Q: Now, from your examination of him, when you 
did, could you say what his condition would lie on Decern 
her 28? A: I should judge that he must have been steadily 
improving from the time of his paralytic stroke, that ab
sorption must have taken place, whatever was causing the 
pressure—whatever the origin of the stroke was. Q: Well 
now. could you tell me what condition he would have lieen 
in on the 28th as to his intellect? That is on January 28, 
a month after the stroke? A: I should judge a steady im
provement from the time of the stroke.

The Court : That does not tell us his condition. A : I should 
judge that he was mentally able to know what he was doing.

The Court: On January 28? A: On January 28, a month 
after his stroke.

Mr. McGecr: What were the living conditions in Police's 
house as far as you could see? A : The room he was in was 
a bright cheery front room with lots of windows. Q: Com
fortable or uncomfortable? A : Comfortably furnished, yes.”

It is clear that this medical testimony—uniform in its 
nature—that the testator was of com|>etent understanding, 
supports the evidence of the eye-witnesses before and at 
the time of the execution of the will. 1 do not consider it 
necessary to go into an analysis of the many cases cited but 
I would refer to Sat tonal Trust Co. V. Taylor (1922), 68 
D.L.R. 339, 32 Man. L.R- 274. Mathers, C.J.K.B., of Mani
toba, has ably collated the authorities. The will in that case 
was upheld where the will disregarded almost entirely the 
claims of kindred and left nearly all the property to a 
stranger. The present case is a very much stronger case.
Here, we have the bulk of the estate going to a sister of the 
testator. For the foregoing reasons, I am satisfied that the 
will was duly executed, and that the testator was of com
petent understanding and a free agent. Unquestionably 
there was no undue influence. There is no evidence what
ever to support any such contention (also see Forman v- 
R liait ( 1912), 4 D.L.R. 27, 17 B.C.R. 130, a Aimed on appeal
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Alta, to the Supreme Court of Canada but unreported. There, a 
s c very valuable estate—except as to $1,000 which went to a 

sister—went to a stranger). I would, therefore, allow the 
appeal. The will should be declared to be the last will ant! 
testament of the testator and should be admitted to probate. 

Eberts, J. A., would allow the appeal.
Appeal allowed.

RE ESTATE OF I). W. MACDONALD.
Alberta Supreme Court, Walsh, J. November 9, 1922.

Dower ($IB—10)—Dower Act (Ai.ta.), 1917, ch. 14—To what pro
perty ATTACHES—NATURE OF ESTATE—RIGHT OF ESTATE TO 
PORTION OF RENT WHERE HOMESTEAD RENTED FURNISHED.

Under the Dower Act, 1917 (Alta.), ch. 14, a widow is only 
entitled to dower in the house and premises which was occupied 
by her husband as a residence. This does not include a house 
and premises separated from the homestead property and which 
is occupied by a tenant. The estate given by the Act to a wife 
who survives her husband is an estate for her life and all the 
incidents of a life tenancy attach to it. Where the homestead is 
rented as a furnished house the estate is entitled to such propor
tion of the rent as the value of, the furniture in it bears to the 
value of the widow's furniture in it.

Questions submitted to Walsh, J„ as to the right of a 
widow to dower in certain property.

The facts of the case are fully set out in the judgment 
delivered.

J. K. Macdonald, for executors and the infants.
Frank Ford, K.C., for the widow.
Walsh, J.:—I answer the questions submitted to me as 

follows :—1. The homestead of the testator for the purposes 
of the Dower Act, 1917 (Alta.), ch. 14, is the three lots and 
the house on them occupied by him as a residence, except 
that part of the corner lot which is fenced off from the 
rest of it and on a part of which a bungalow now occupied 
by a tenant has been erected. Practically, the only argu
ment before me as to this was over this excepted part of 
the corner lot. Under sec. 2 (a) of the Dower Act, 1917 
(Alta.), ch. 14, the expression "homestead" means “land 
in a city, town or village, consisting or not more than four 
adjoining lots in one block, as shewn on plan duly regis
tered in the property registry office in that behalf, on which 
the house occupied by the owner thereof as his residence is 
situated.” For the purposes of this question the essential 
words are “land ... on which the house occupied by 
the owner thereof as his residence is situated.”

I do not see how it can be said that the house occupied 
by the testator is situate on this excepted parcel. Another
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house occupied by another person is upon it. Although it Alta, 
forms a part of one of the lots comprised within the home- "77 
stead (and that is all that can be sait! in favor of the widow’s 
claim to dower in it), it is physically separated from theRk '.f1'yK 
rest of that lot and the adjoining lot by a fence through orMAl._ ' 
which there is no opening into any part of the homestead, dosalii. 
The test, I think, is whether or not the residence of the w77~éI 
testator is situated upon it and it dearly is not.

2. The estate given by the Act to a wife who survives her 
husband is an estate for her life (sec. 4). All of the inci
dents of life tenancy attach, therefore, to it. She must pay 
all taxes imposed on the land during her lifetime except 
these imposed for local improvements, which being an en
cumbrance must be met by the estate. Although she has an 
insurable interest in the buildings which she may protect 
by insurance, she is not bound to do so. The executors would 
be well advised to keep up the insurance at the expense of 
the estate, as their failure to do so might, in the event of 
loss by fire, impose personal liability on them. The widow is 
not liable for permissive waste, as, for instance, waste re
sulting from ordinary wear and tear, or where the prop
erty is by neglect suffered to become dilapidated, but is, of 
course, liable for voluntary waste, that is waste resulting 
from an act of commission as distinguished from one of 
omission. The ordinary cost of upkeep and repair to which 
such a place is subject must be met by the estate. The 
charges of the character named in this question which the 
estate has to meet are payable out of the income of the 
estate.

It was suggested on the argument that a difficulty might 
arise in the matter of the taxes against the corner lot if 
the widow’s claim of dower in the excepted part was not 
given effect to, as there is but one assessment of the entire 
lot. Any taxes that have accrued in respect of it and been 
paid since the testator’s death should be borne by the estate 
and the widow, proportionately, having regard to the re
spective values of the excepted part and the rest of the 
lot which, by agreement, should be easily arrived at. For 
the future, I think that a separate assessment of the two 
parts of the lot should be insisted upon.

3. The estate is entitled to such proportion of the rent of 
the homestead attributable to the fact that it is rented as a 
furnished house as the value of the furniture of the estate in 
it bears to the value of the widow’s furniture in it. Failing 
an agreement as to this, it is the right and perhaps the
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duty of the executors to remove from the house the furni
ture belonging to the estate. As the widow is not, in my 
opinion, entitled to the rent of the bungalow, I neetl not 
answer the rest of the question.

4. I was told on the argument that I need not answer this 
question.

5. Upon the claim of the widow as set up in her affidavit 
being corroborated in a material respect by the affidavit of 
some one else, the executors may admit and give effect to 
her claim to this property.

Nothing was said about costs. If there is no agreement as 
to them, the costs of all parties taxable under column 5 may 
be paid out of the estate.

November 10.—Since writing the above the affidavit of 
T. C. Fraser has been filed. It sufficiently corroborates the 
story of the widow with respect to the property mentioned 
in Question 5 to justify an order authorising the executors 
to transfer the interests of the estate in it to her, and the 
order will go accordingly.

Judgment accordingly.

CHIN TOY v. A It MIT A OK.
13r it ink Columbia County Court, Thompson Co. Ct. ./. June 2, 1922. 
Justice of the Peace ($111—12)—Opium and Drug Act, 1911 

(Can.), ch. 17, sec. !> (e)—Conviction under—Jurisdiction
OF STIPENDIARY MAGISTRATE NOT APPEARING ON FACE OF PRO
CEEDINGS—Fatality of defect—Quashing conviction.

Thu stipendiary Magistrate in and for the County of Kootenay 
has no jurisdiction within the City of Cranbrook, unless in the 
illness, or absence or at the request of the Police Magistrate of the 
City of Cranbrook, and where such stipendiary Magistrate has 
made a conviction in a case which should have been tried by the 
Police Magistrate, and the jurisdiction of the stipendiary as above 
stated dots not appear on the face of the proceedings the defect 
is fatal and the conviction will be quashed.

Appeal from the decision of John Leask, acting as stip
endiary Magistrate in and for the county of Kootenay, 
whereby the accused was convicted, that he did in the city 
of Cranbrook in the county of Kootenay on February 10, 
1922, have in his possession without lawful authority a 
quantity of drugs, to wit, opium, without first having ob
tained a license contrary to sec. 5, sub-sec. 2, par. (e) of the 
Opium and Drug Act, 1911 (Can.), ch. 17, as amended 1920 
(Can.), ch. 31, sec. 5. Reversed. Conviction quashed.

W. A. Niabet, for appellant.
G. F. Spreull, for respondents.
Thompson, Co. Ct. J. :—Mr. Nisbet moved to quash the
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conviction on the ground that the jurisdiction of the magis
trate did not appear in the information, the warrant to 
search nor the conviction. Mr. John Leask is stipendiary 
magistrate in and for the county of Kootenay. The alleged of
fence took place within the city of Cranbrook. Mr. Nisbet 
contends that the trial should have been heard and the con
viction made by the Police Magistrate of the city of Cran
brook, and that no person or persons could sit in his place 
except in the illness or absence or at the request of such 
Police Magistrate. Undoubtedly, no person or persons may 
sit for a Police Magistrate of a municipality except under 
such circumstances, and the fact that a stipendiary magis
trate or justice of the peace does sit under these circum
stances must be disclosed in the conviction. Rex v. Smith 
(1919), 27 B.C.R. 338. Nor can extrinsic evidence be ad
mitted to show why some persons other than the Police 
Magistrate sat. Unless the jurisdiction of the magistrate 
appears on the face of the proceedings, the defect is fatal. 
Rex v. Hong Lee (1909), 15 Can. Cr. Cas. 39, 14 B.C.R. 248.

It was pointed out to me in argument that Mr. Leask is 
at the same time Police Magistrate in and for the city of 
Cranbrook and stipendiary magistrate in and for the county 
of Kootenay, but no evidence on this point was offered and 
I do not see how I can take judicial notice of this fact. Even 
though such evidence had been offered, I do not think it 
would affect the point in issue. In any event, the authorities 
have chosen to bring the charge before the stipendiary mag
istrate in and for the county of Kootenay who has no juris
diction within the city of Cranbrook unless in the illness or 
absence or at the request of the Police Magistrate. This 
defect seems to me to be fatal ; nor can it be cured by any 
amendment. The proceedings in the Court below were a 
nullity in that there is no jurisdiction shown in the convict
ing magistrate.

I direct, therefore, that the appeal be allowed, the con
viction quashed with costs. The magistrate and informant 
will receive the usual protection.

Appeal allowed.

RE ENGINEERING PROFESSION ACT. RE JOHNSON.
Manitoba King's Dench, Dysart, J. October 10, 1922. 

Statutes ($IIA—95)—Engineering Profession Act, 1920 (Man.), 
ch. 38, sec. 7 (2),—Construction—Intention of Legisla
ture.

The Engineering Profession Act, 1920 (Man.), ch. 38, was 
passed for the protection of the profession and the public against
11—70 D.L.R.

Man.

K.B.
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Re
Engineer 
inc. Prof

ession 
Act. Re 
Johnson

Dysart, J.

the admission of unqualified persons, and a person who is not a 
trained or technically qualified engineer, is not eligible for ad
mission under sec. 7 (2) of the Act although he has for the 
required period been doing work for the Government which em
braces part of the work of a professional engineer.

Application to compel the legist rat ion of the applicant 
under the Engineering Profession Act, 1920 (Man.), ch. 
38, sec. 7 (2). Dismissed.

■ A. C. Campbell, for the applicant.
R. I). Gup, for the association.
Dysart, J. :—This is an application to compel the Associa

tion of Professional Engineers to register the applicant as a 
member of that association without examination. The appli
cation is made under the provisions of the Engineering Pro
fession Act, 1920 (Man.), ch. 38, sec. 7 (2) ; and is resisted 
by the association on the ground that the applicant is eli
gible only after examination, as provided by sec. 7 (4) of 
the Act.

The two sections in question insofar as pertinent to this 
inquiry are as follows :—

“7 (2) Any person residing in the Province of Mani
toba at the date of the passing of this Act, who is at that 
date and has been for one year previously practising as a 
professional engineer, shall be entitled to be duly registered 
as a member of the association without examination, pro
vided that such person shall produce to the council satisfac
tory proof of having so practised.

(4) Any person not otherwise qualified as hereinbefore 
mentioned, and who may desire to become a registered 
member of the association, shall make application to the 
council, and shall submit to an examination, or shall submit 
credentials in lieu of examination, whichever the council 
may decide....................”

The applicant is not in any sense a trained or technically 
qualified engineer, and he declines to submit to any reason
able examination that the council may prescribe. He has, 
however, had experience in some branches of work which 
fall within the scope of practical engineering. He has, since 
March, 1919, been continuously employed “as a civil and 
professional engineer” in the Department of Public Works, 
Province of Manitoba, “in the laying out of roads.” His 
work in this capacity has been carried on in the field only 
in the summer months; in the winter months he has been 
employed within floors by the same Department but in what 
capacity does not clearly appear. On this record, and this 
record alone, he seeks admission to the association.
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The question is, was he “practising as a professional 
engineer” within the meaning of see. 7 (2(? The interpreta
tion clause of the Act, sec. 2 (ft), states that unless the con
text otherwise requires,

“ ‘Professional engineering,’ or ‘the practice of a profes
sional engineer,' embraces the designing, supervision, the 
advising on the design or supervision, and the advising on 
the making of measurements for the construction, enlarge
ment, alteration, improvement, maintenance. ... of 
. . . . highways, roads .... and all other en
gineering works. . . ."

By the same section 2 («) “a professional engineer means 
any person registered as a professional engineer under the 
provisions of this Act." “The laying out of roads" in which 
the applicant has been for some time employed, involves the 
taking of levels, measurements, making cross-sections, de
signing and building culverts, grading the roads, and such 
like. This work would seem to fall easily within the range 
of work embraced within “the practice of a professional 
engineer" as set forth in sec. 2 (6), and if we were to pur
sue our inquiry no farther it would seem that the applicant 
is entitled to registration.

On behalf of the association, however, it is argued that 
sec. 2 (6) is not conclusive; that it merely mentions some of 
the works which are to be regarded as falling within the 
meaning of “professional engineering"; and, chiefly, that 
the whole design of the Act is to incorporate only qualified 
engineers into an association for the common protection of 
themselves and of the public.

The present Act became law on March 27, 1920, and there
upon repealed and was substituted for the Manitoba Civil 
Engineers Act, R.S.M. 1913, ch. 32. This earlier Act, sec. 
15, provided that:—

“No person shall be entitled within this Province to 
. . . . act as engineer in laying out, advising on, con
structing or superintending the construction of any rail
way or public work, or any work upon which public money 
is expended, the cost of which shall exceed five hundred dol
lars, unless such person . . . had certain specified
professional qualification or recognition, none of which this 
applicant ever had. While that Act was still in force, and 
in spite of its prohibitive clauses, the applicant, from March 
1, 1919, was, according to affidavit evidence on file, “con
tinuously in the employment of the Government of Mani
toba as a civil and professional engineer in the Department

Men.
k.B.

Re
Eve! NECK
ING Prof

ession 
Act, Re 
Johnson.

Dysai-t, J.
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Re ___ _____ _________ _______ _
ÎngCIPkof-drawn—either the applicant was not employed as a civil or 

ession professional engineer, or he was illegally so employed. If 
the former, then he is clearly not entitled to a registration

0___ under sec. 7 (2) of this Act; if the latter, then he bases his
Dn*n. J claim for registration on grounds illegal under the former 

Act. May he do so? May he now claim that this Act, in 
effect, deprives him of his right to follow his profession to 
earn his livelihood in his accustomed way? I think not. 
Under the former Act, he had no right to lie employed “as 
a civil and professional engineer" ; his employment as such 
could have been prevented or discontinued. Or may he claim 
that this Act legalizes his illegal employment, and so quali
fies him as a professional engineer? Surely that was never 
the intention of the Act. The Act is not retroactive. True 
it speaks of “practising” as a professional engineer, hut that 
must mean lawfully “practising."

The underlying principles to he considered in construing 
this Act are discussed in Craies Statute Law, 2nd ed„ p. 104 :

"The most firmly established rules for construing an ob
scure enactment are those laid down by the Barons of the 
Exchequer in Heydon’s case (1584), 3 Co. Rep. 7 a, 76 E.R. 
637, which have been continually cited with approval and 
acted upon, and are as follows: "That for the sure and true 
interpretation of all statutes in general (be they penal or 
beneficial, restrictive or enlarging of the common law), 
four things are to be discerned and considered. ( 1 ) What 
was the common law before the making of the Act. (2) 
What was the mischief and defect for which the common 
law did not provide. (3) What remedy the Parliament hath 
resolved and appointed to cure the disease of the common
wealth. (4) The true reason of the remedy. And then the 
office of all the Judges is always to make such construction 
as shall suppress the mischief and advance the remedy, and 
to suppress subtle inventions and evasions for the continu
ance of the mischief and pro private commodo, and to add 
force and life to the cure and remedy according to the true 
intent of the makers of the Act pro bono publico.' These 
rules are still in full force and effect, with the addition that 
regard must now be had not only to the common law, but 
also to prior legislation and to the judicial interpretation 
thereof.”

Dominion Law Reports. [70 D.L.R

of Public Works” in “the laying out of roads within the 
Province." It appears that the roads so laid out in each 
case involved the expenditure of more than $1,000.

Emm I his slate of affairs, onlv one conclusion can lie
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Applying these principles to this application, it cannot be B.C. 
justly said that this Act deprives the applicant of any right ~~ 
to practise as a professional engineer. He is not a civil en
gineer and never was. He is not now lawfully practising as 
such and never was. He loses no rights by the restrictions 
imposed by the Act. His employment is the same now as it 
was before this Act was passed. If his employment is civil 
engineering now, so was it under the former Act—in each 
case illegal ; he cannot convert the former wrong into a pre
sent right. If his present employment is not civil engineer
ing, neither was it so under the earlier Act, and so he was 
not so “practising” within the meaning of sec. 7 (2).

Of course, there is nothing in the Act to prevent the appli
cant from gaining admission to the association by qualify
ing under sec. 7 (4).

The whole spirit of this Act is to organise the profession 
of civil engineers. The motives for organization are no 
doubt protection of the profession and the public against 
the admission of unqualified persons who hold themselves 
out as engineers. If this application were allowed, the effect 
would be precisely what the Act aims to prevent.

The application will, therefore, be dismissed.
As to costs, inasmuch as the Act as framed has left it open 

to the applicant to seek registration with some expectation 
of success, there will be no costs allowed to either party.

Application dismissed.

NEWLANIJS SAWMILLS Co. v. BATEMAN.
Itritinh Columbia Court of A up, ’ll Macdonald, C.J.A.. Martin,

Calliher, McPhilliim and Eberts, JJ.A. October ,t, lsee.
Kr.AI IH I.EST CONVEYANCES ( $VII—36) —VOLUNTARY CONVEYANCE TO 

wife—Hazardous enterfiube Husband solvent—Subse
quent creditors—Right to set aside.

A voluntary conveyance of his farm which comprised practi
cally all his assets, by a husband to his wife, on the eve of his 
entering into a hazardous logging contract, may be set aside as 
fraudulent by creditors whose claims arise through such con
tract although at the time of the conveyance the husband was not 
insolvent.

[McGuire V. Ottawa Wine Vaults Co. (191.1), 19 D.L.R. SI, 48 
Can. S.C.R. 44, followed.]

Appeal by plaintiff from the trial judgment in an action 
to set aside a conveyance as a fraud against creditors. 
Reversed.

K. C. Mayers, for appellant.
W. Martin Griffin, for respondent.
Macdonalp, C.J.A.:—This action was brought to set 

aside a conveyance by James Edward Bateman to his wife,
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B.r. Minnie Bateman of a farm, being the principal item of the 
(T7" assets of the grantor, on the ground that the same was made 
" to defeat the plaintiffs who subsequently became the credi- 

NewLANDitors of Bateman.
S*ruIILS Just previous to the date of the conveyance Bateman had 

entered into a contract with the plaintiffs to cut and boom 
iiATEMAN.iogg. The contract was rather an extensive one considering 
«•ciuMid. the financial position of the defendant Bateman and was, in 

c. j. a my opinion, a hazardous one within the meaning of that 
term as used in cases of this kind, it is to be noted that the 
contract calls for the commencement of logging operations 
on May 10, 1920, and that the conveyance in question in this 
action was made, on May 22 of the same year.

The submission of counsel for the defendants was that 
as Bateman hail no creditors at the time he entered into the 
contract he was entitled to make a voluntary conveyance to 
his wife of the property in question. The authorities to 
which we were referred do not sustain this contention. It is 
a question to be decided upon the proper inference to be 
drawn from the facts and circumstances of the particular 
case as to whether there was an intention to defeat creditors 
or not, and if there was the intention to defeat creditors, 
then it does not matter whether it was to defeat present or 
future creditors. See the observations of Lord Hardwicke, 
in Townahend v. Windham (1750), 2 Ves. 1, at p. 11, 2*, 
E.R. 1, where he says:—“But if any mark of fraud, collu
sion or intent to deceive subsequent creditors appears, they 
will make it void.”

In Mackau V. Douglas (1872), L.R. 14 Eq. 106, 41 L.J. 
(Ch.) 539, 26 L.T. 721, 20 W.R. 652, the facts there were 
that the transfer of the property was made at a time when 
the transferor had no creditors but was about to engage in 
the bakery business. This transfer was set aside.

In the Sun Life Ass'ce. Co. of Canada v. Elliott (1900), 
31 Can. S.C.R. 91, reversing (1900), 7 B.C.R. 189, the facts 
were very similar as bearing upon the point at issue to those 
in this case. Counsel sought to distinguish that case be
cause the grantor had conveyed away his entire property, 
while here it is said that the defendant Bateman had some 
property consisting of chattels left after conveying the farm 
to his wife. I do not think, however, that that decision was 
founded upon that circumstance, but rather upon the infer
ence to be drawn from the whole transaction that the intent 
was to put the assets out of the reach of crediors.

The latest case to which we have been referred is McGuire
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v. Ottawa Wine Vaulta Co. (1913), 13 D.L.R. 81, 48 Can. B.O. 
S.C.R. 44 affirming (1912), 8 D.L.R. 229, 27 O.L.R. 319.
That vase, to my mind, is indistinguishable in principle from 
the case at Bar. I am hound by it, but apart from this, the ^"wlan'is 
decision is consistent with the authorities to which I have ' fo Ils 
referred above. ».

In this view of the case, it is unnecessary to consider that Bateman. 
portion of, the argument which dealt with the effect of the»e,ri;„. ,i a. 
Land Registry Act upon the transaction. I think the con
veyance was fraudulent.

I would allow the appeal.
Martin. J.A. :—On April 28. 1920, the male defendant 

entered into a contract with the plaintiff company to cut, 
log and boom all the merchantable timber on a certain lot, 
but differences having arisen between the parties in the 
execution of the contract the company on August 31, gave 
notice of cancellation thereof and on September 18, of the 
same year the said defendant began an action for damages 
against the company with the ultimate result upon appeal 
that he not only lost it, but the company recovered judgment 
on its counterclaim against him for money overpaid for 
$650.78, with $2,400 costs, and registered its judgment on 
November 4, 1921. On May 22, after the making of the said 
contract, said defendant executed a conveyance of his farm 
homestead ( preempted in 1911) to his wife, subject to a 
mortgage of $1,500 to the Land Settlement Board, which 
conveyance was not registered till December 27, thereafter ; 
at the time of the said conveyance, it is admitted that the 
said defendant did not owe the company, on the contrary, 
the company probably owed him.

The first question to be decided is whether or no the con
veyance is to be regarded as a voluntary one, and, to satis
fy myself in this distressing case, I have read all the evi
dence, in addition to that to which we were referred, with 
the result that, in my opinion, the Judge below correctly 
reached the conclusion that it was voluntary, being a gift to 
the wife. The further question then arises, can the gift be 
supported in the circumstances? It appears that the said 
defendant had been engaged in logging and farming on the 
Skeena river before he moved to his said preemption on 
Kaglet Lake, near Giscome, in 1911, since which time he has 
been solely engaged in farming it till he entered into the said 
logging contract. At the time he did so, his wife objected 
on two grounds ; that it was dangerous to him personally, 
owing to the locality being a “very rough piece of ground, all
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B.C. hills and ledges and a dangerous plate to work" and also 
c A that “I did not favour him going logging and leaving, the 
— farm on my shoulders." At the time of the trial the 

XKWL*NDsju,)gment which is appealed from (November, 1921)
. *wmills ^he husband was 60 years old and the wife 56. Naturally, 

r. the husband expected to make money out of the con-
Bateman.tract, 0r he would not have entered into it, but it 

Merlin, j. a.was apparent to him that there was considerable personal 
risk, at least in its execution, especially at his time 
of life, for he admits that his wife thought “I was liable to 
be killed any day," and hence he gave her the conveyance. 
This personal hazard it is impossible to distinguish from the 
busincMs hazard of such a venture as this, because the per
sonal supervision, experience and activity of the contracting 
party would inevitably be the decisive factors in success or 
failure, and if he were incapacitated, only failure would re
sult. But, in addition to this, there is the evidence of the 
witness Bogue, that
“in logging contracts as a rule, they are more or less of a 
hazardous nature and it is customary with mill companies 
making contracts to hold back a certain percentage for ful- 
fdment of the contract so that they won’t take off a piece or 
do part of the work, and necessarily it costs more money to
remove the balance if it is left..................."

Moreover, there is the fact that the defendant was leaving 
his farm work after being engaged in it for 9 years to take 
up again another kind of work which he had long discon
tinued. It is impossible therefore, in my opinion, to regard 
this new venture as being otherwise than of a hazardous 
nature, however difficult it may be to give a definition to 
that expression, depending as it does upon the circumstances 
of each case, and, it is clear to me, at least, that thi convey
ance was made to protect his wife and himself from his 
future creditors in case of failure. The farm conveyed 
admittedly comprised the bulk of his propi ; two wit
nesses deposed (without contradiction) that he stated to the 
representative of the plaintiff company during the negotia
tions preceding the contract, that it was worth $10,000, and 
all his remaining property was valued at only $1,500 in the 
bill of sale of it which he gave to his wife a little more 
than 3 months later, on August 2.

The leading cases in Canada on the subject are Sun Life 
Ass'cc. Co. of Canada v. Elliott, 7 B.C.R. 189, reversed by 
31 Can. S.C.R. 91 ; and McGuire v. Ottawa Wine Vaults Co. 
8 D.L.R. 229. 27 O-L.R. 319 ; 13 D.L.R. 81, 48 Can. S.C.R. 44 ;
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in the former, the donor denuded himself of all his property B< • 
while he had mortgages outstanding which were in arrear, f *
so it differs considerably from the case at Bar ; in the latter ----
the facts much more closely approach those before us, the ^wimuf 
only material difference being that the conveyance was not ro. 
made till 3 months after the new venture was embarked »• 
upon but the grantor at that time was found to be still in a Batbm*n- 
solvent position, nevertheless, the conveyance was set asideM.rtm, j. a 
as a fraud upon subsequent creditors because, as Anglin, J. 
puts it, 13 D.L.R. at p. 87 :—

“this conveyance was made with the intent of protecting 
the property transferred from the claims of possible, if not 
probable, future creditors of the hazardous business in 
which the defendant John L. McGuire had shortly before
embarked........... I agree with the Court of Appeal 8 D.L.R.
229, that this case is governed by the principles on which 
Mackay v. Douglas L.R. 14 Eq. 106 approved by the Court 
of Appeal in Ex parte Russell, In re buttcrworth (1882),
19 Ch. D. 588, was decided."

And Duff, J., said, 13 D.L.R. at p. 87 :—
“The burden was consequently upon the plaintiffs at the 

outset to shew that the conveyance was made by the debtor 
with a view to protecting himself or his family against the 
consequences of failure in the business into which he had a 
short time before entered. I think the fact that a collapse 
did come within a few months after the execution of the 
conveyance was sufficient to shift the burden to the appell
ants of shewing that such was not the intent of the transac
tion. I do not think that burden has been discharged."

The case of Mackay v. Douglas, to which we must look for 
the governing principle on a voluntary settlement, is re
ported in four reports, viz.: L.R. 14 Eq. 106, 41 L.J. (Ch).
539, 26 L.T. 721, 20 W.R. 652, and, as a whole, the best re
port of the judgment is to be found in the Law Times, but, 
in essentials, it is identical with that in the Law Journal 
and the headnote is the same : the headnote in the Law Re
ports is incorrect as will be noted later. In that case, the 
voluntary conveyance was made before engaging in the 
trade in question and so it is on all fours with the case at 
Bar. The questions involved is stated by Malins, V.C., at 
the beginning of his judgment, thus:—

“Can a man who contemplates trade—or who, in point of 
fact, whether he contemplated it at the precise moment 
when he executed the voluntary settlement or not, does, very 
soon after executing a voluntary settlement, enter into
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B.C. trade, thereby incurring liabilities which end in a disastrous 
(TT- state of affairs—make a voluntary settlement which shall 

' be good against the creditors who become so in the course 
XEWLANDiof his trade? I am not aware of any case upon the exact 
Sa**ill* point, and very few of the cases cited have any immediate 

bearing upon it. But is the statute of Elizabeth so very 
Bateman, ghort in its effect that it will not cover a case where a man, 

M»ri,n7~j7 A.on the very eve of entering into trade, takes the bulk of his 
property and puts it into a voluntary settlement, and then 
becomes insolvent a few months afterwards? Is it to be 
said that that settlement cannot be reached by any principle 
of law? My opinion is, that the law is in a totally different 
condition, and that when a man gets into difficulties shortly 
after the execution of a voluntary settlement the practice of 
the Court is clear.”

And this “clear practice" he thus sums up on p. 542, in 
adopting:

“The rule laid down by Lord Hardwieke in Stileman v. 
Ashdntcu (1742), 2 Atk. 477, 26 E.R. 688, is one which com
mends itself to one’s judgment, and I read it thus, that if a 
man executes a voluntary settlement with a view to a state 
of things when he may become indebted, that makes it 
fraudulent just as if he were indebted at the time. In the 
present case Mr. Douglas made the settlement, I am per
fectly satisfied, with the view that he was going into 
partnership; that in that partnership he might become 
bankrupt or insolvent, might be utterly ruined; he did it 
with the view that he might be indebted, and therefore in 
that view the settlement, in my opinion, was fraudulent and 
void against creditors. The conclusion which I arrive at in 
this case proceeds upon the broad ground that a man who 
contemplates going into trade cannot, on the eve of doing 
so, take the bulk of his property out of the reach of those 
who may Income his creditors in his trading operations. 
His doing so, as Lord Hardwieke said, with a view to his be
coming indebted, would be as fraudulent as if he owed the 
debts at the very time. In the present case, if Douglas had 
been at the time a member of the partnership which became 
insolvent, no question could have been raised, and I regard 
the settlement as having been made for the purpose of avoid
ing the consequences of that insolvency, and in my opinion, 
therefore, it is equally fraudulent.

And to make his application of the rule beyond doubt he 
had already stated (p. 542) conditions in which the settle
ment could have been supported, thus :—



70 D.L.R.] Dominion Law Reports. 171

“If Mr. Douglas had not gone into trade, and had not BC- 
contemplated trade at the time, hut some years afterwards, C A"
under a totally new state of things, had made up his mind to-----
go into trade, I should have had no hestitation in coming to -^wLANra 
the conclusion that, inasmuch as he was solvent at the time, ' ro. 
and had not entered into or contemplated any contract which ». 
could lead to insolvency, his subsequent insolvency could Bat,maw' 
have had no effect in invalidating the settlement which heiurtm. .1 a. 
had made upon his wife and family.”

And he concludes his observations with a reiteration of 
the broad ground upon which he basts his decision.

The expression “trade" is not, of course, used in a narrow 
sense, but includes any business venture, as e.g., the hotel 
business in McGuire's case, supra.

It thus becomes apparent that the principle is based upon 
the contemplated entry into a trading or other venture 
which “might” lead to indebtedness merely, and it is not 
necessary that the business should be of a hazardous nature, 
and the use of that expression in the head note in the Law- 
Reports, and the consequent restriction of the principle to 
the special class of hazardous undertakings is not justified 
by anything in the judgment when it is closely examined, 
though it is true that the firm in which Douglas became a 
partner had been to his knowledge, and continued to be en
gaged in speculations in jute which made the business of 
a “rather reckless nature" as the Vice Chancellor said 
L.R. 14 Eq. at p. 120 nevertheless, the result would have 
been the same upon the “broad ground” clearly laid down 
if insolvency had resulted as one of the ordinary risks of 
the partnership’s business operations, quite apart from the 
jute speculations. The headnotes in the other three reports 
property omit this restriction and simply state the principle 
upon the broad ground of a voluntary settlement executed 
on the eve of going into trade. It is desirable to notice this 
error because the Law Report’s headnote was adopted by 
Garrow, J.A., in the Court of Appeal for Ontario in 
McGuire's case, 8 D.L-R- at pp. 230-231, 27 O.L.R. at p. 322 
without reference to the other reports which are of equal 
authority ; indeed the Law Journal because of its great 
seniority and high reputation may well claim precedence.
In this province the case of Lai Hup v. Jackson (1895),
4 B.C.R. 168, is also based upon Mackay v. Douglas, and it 
was one in which it was found that the settlor was not only 
carrying on a hazardous business but was open to an offer 
to extend it ; he had in fact, while carrying on a saloon busi-
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B.c. ness, been engaged in opium smuggling “the profits of 
which were large and the risk great" and while the saloon 

" business was running behind he made the impeached volun- 
N'EWLANostary conveyance to his wife, so on no ground could it have 
SAp“ILLabeen supported. The latest case on the subject is Jeffrey v.

Aagaard (1922), 68 D.L.R. 291, 32 Man L.R. 173, where 
B*TEMAN.agajn the erroneous headnote in Mackay v. Douglas is 

ii„rlin, j. A.adopted though, in any event, it was well said that what the 
defendant had done was hazardous in handing over the 
management of his restaurant business to a young and in
experienced son under a new partnership agreement, and 
then leaving the country: Dennistoun, J.A., went the 
length of saying, 68 D.L.R. at p. 296 that :—“The restaurant 
business is a hazardous business inasmuch as it depends 
very largely upon the character of the management."

With all due deference, if that is the test, what business 
or undertaking is not hazardous? If there is no capable 
“head" at the top, the bottom will soon fall out of any enter
prise.

In Ex parte Russel, 19 Ch. D. 588, the Court of Appeal 
approved Mackay v. Douglas, Lindley, L.J., saying, p. 601, 
that it is “one of the most valuable decisions that we have 
on the statute of Elizabeth. (12 Eliz. ch. 5). There, the 
settler was a thriving baker, but he decided to go into the 
business of a grocer about which he knew nothing, and as 
Lindley, L.J., puts it p. 601 :—

“He was perfectly aware that entering upon a business to 
which he had not been brought up was a risky thing, and, 
therefore, he made a settlement, settling substantially the 
whole of his property upon his wife and children. What 
was that for? Obviously, not simply to benefit his wife and 
children, but to screen and protect them against the un
known risks of the new adventure."

Applying these authorities to the case at Bar, I can only 
reach the conclusion that the conveyance in question must 
be deemed fraudulent whether the “new adventure" of the 
logging contract be regarded as “hazardous" or not, though, 
in my opinion, it was so : I have drawn attention to the true 
extent of the decision in Mackay v. Douglas in case the con
trary view should be taken: it is to be noted in McGuires 
case, supra, neither Idington, J., nor Duff, J., bases his judg
ment upon hazard.

It only remains to be said that I have no doubt that sec. 
7 of the Fraudulent Preferences Act, R.S.B.C. 1911, ch. 94, 
authorizes these proceedings.
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The appeal therefore should be allowed.
Galliher, J.A. :—The trial Judge has found as a fact that 

Mrs. Bateman was not a creditor of her husband, and that 
the deed to her was a voluntary conveyance. 1 am not pre
pared to say he is clearly wrong in that conclusion. Assum
ing then that there was a voluntary conveyance, the point 
seems to me to be covered by MacKay V. Douglas, L.R. 14 
Eq. 106, approved of in Ex parti' Russell, 19 Ch. D. 588.

The matter also came up in the Supreme Court of Canada 
in McGuire v. Ottawa Wine Vaults, 13 D.L.R. 81, 48 Can. 
S.C.R. 44. In each of these cases, the transaction was held 
to be a fraud upon creditors, and I see nothing in the facts 
of this case to take it out of the principles there laid down.

The appeal should he allowed.
McPhillips, J.A. (dissenting) :—I am of the opinion 

that the appeal should he dismissed.
I agree with the result arrived at by the trial Judge, Mac

donald, J., that is that the conveyance to the wife effec
tively passed the title and that that title being subsequently 
registered is unaffected by the certificate of judgment. The 
conveyance of the husband to the wife though was, in my 
opinion, upon the evidence a conveyance for valuable con
sideration and is supportable upon that ground. The evidence 
is ample that advances of money were made by the wife to 
the husband and repeated requests were made for the trans
fer of the farm to her. The case would be an exceedingly 
hard one if it should be found to be intractable law that this 
transaction must be set aside. In my opinion, there is no 
such compulsion upon the facts of this case with the greatest 
respect to all contrary opinion. I am satisfied that the title 
of the wife is unassailable. The basis of attack—that the 
conveyance was executed coincident with the entry into a 
hazardous contract is not open or available in view of the 
proceedings had and taken and hearing had in a summary 
way in any case the contract was not hazardous to life or 
limb. In every other way, it was deemed to be a lucrative 
contract, I cannot view it that the case is one which comes 
within the ratio decidendi of the decided cases upon this 
phase of the matter, if this point was open, there was no 
attack upon the ground of fraudulent preference.

I would dismiss the appeal.

B.C.
cJ7

Xewlands
Sawmills

Co.
v.

Bateman.

McPhillips,
J A.

Appeal allowed.
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Que. HART v. GOLDFINE Ltd.. Re ROSENZWEIG.
K r Quebec King's Bench, Lamothe, C.J., Greenthields, Dorian, Teltier, 

and Bernier, JJ. Mag 18, 1921.
Bankruptcy ($11—IK)—Sale of goods—Unpaid vendor—Right to 

RECOVER GOODS FROM TRUSTEE—C.C. (QUE.) ART. 1543—CON
STRUCTION.

There is nothing in the Bankruptcy Act which takes away the 
right of an unpaid vendor of goods under art. 1543 (Que.) C.C. 
to ask for the dissolution of the sale and to recover the goods 
from the authorised trustee provided the right be exercised 
within thirty days of delivery.

[fiosenzu'eiy V. Hart (1020). 50 D.L.R. 101 (Annotated), 
affirmed. See Annotations, 53 D.L.R. 135, 50 D.L.R. 104, 50 
D.L.R. 1.]

Appeal by an authorised trustee from the judgment of 
the Quebec Superior Court on a petition by an unpaid ven
dor to have a sale of goods to an insolvent debtor set aside 
and the goods returned to him. Affirmed.

The respondent had sold goods to the insolvent, the price 
of which was payable half cash and half in 30 days. The 
day the goods were delivered and before any payment was 
made, the buyer was served by a creditor with a bankruptcy 
petition under the Bankruptcy Act, 1919 (Can.), ch. 36.

The respondent company presented a petition demanding 
that the sale be declared null and set aside and that the 
trustee be ordered to deliver up to it the goods sold which 
were in his hands. The Superior Court granted the petition, 
56 D.L.R. 101 (annotated).

Cohen, Gendron & Bernstein, for appellant.
Benjamin Benoit, for respondent.
Lamothe, C.J. :—The unpaid vendor of a moveable thing 

may in our law exercise three privileges : (1) The right to 
revendicate the thing sold within 8 days of delivery, or 30 
days, in case of bankruptcy (art. 1998, C.C. (Que.) ) ; (2) 
The right to be privileged on the price (art. 1998, C.C. 
(Que.) ) ; (3) The right to ask the rescission of the sale 
if the goods are still in the possession of the debtor. This 
right must be exercised, in case of bankruptcy, within 30 
days of delivery.

These three privileged rights of the seller are distinct 
from each other ; only the last of these rights is involved in 
this case.

Has the new bankruptcy law made away with the privi
leged right conferred to the seller by art. 1543, C.C. (Que.). 
There is no text of the Bankruptcy Act 1919 (Can.), ch. 
36, which says so. It is claimed that this right has been 
abolished by implication. Abrogation by implication, in 
.civilized countries, is not easily admitted. It is admitted
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only when the new law contains a provision inconsistent 
with former law, or when the new law contains express 
provision upon the particular matter to which the former 
law relates. Nothing of that kind is found in the Bank
ruptcy Act ; the constitutional power of the federal Parlia
ment to legislate on these matters is not put in question in 
the present cause.

It is possible that, in other provinces, there exists on, 
certain matters civil laws different from those recognized in 
the province of Quebec, as to chattel mortgages, etc. The 
abrogation of those rights is not to be presumed.

The appellant says in brief: that there was a sale, and 
the sale has been made complete by the simple consent of 
the parties (art. 1472, C.C. (Que.)); that art. 1543 C.C. 
(Que.), creates a tacit resolutive clause which cannot be put 
into effect after bankruptcy.

What is the nature of the unpaid vendor’s right? The 
authors do not agree. Some speak of that right as putting 
on the shoulders of the seller a right of retention, others 
consider it as part of the property right. It is certain that 
under our law the buyer of unpaid goods has not the "abso
lute" property of same. With the purpose of guaranteeing 
the seller, the law has created for him a special right in the 
thing sold, a right which exists even after delivery. The 
seller is a “secured vendor” in this sense.

In the present case the delivery of the goods appears to 
have been obtained through deceit and upon the false pro
mise of the buyer to send immediately a cheque for half of 
the purchase-price, affirmation of which was made at the 
hearing and which was not denied; this taints that delivery; 
this fraud cannot give rights to the buyer. Though the 
sale of goods for cash be perfect by the consent alone of the 
parties, the right to take possession is transferred to the 
buyer only at the time of payment (art. 1544, C.C. (Que)). 
Will it be said that, in that case, if the buyer’s bankruptcy 
intervenes, the seller loses every right in the thing sold. 
Then, he would be obliged to remit these goods to the official 
trustee, even without any payment. Such consequence is 
repugnant; it is sufficient to point it out. The simple con
sent to the sale is then not sufficient to cause the goods sold 
to pass into the bankrupt estate; a delivery, not tainted with 
error made after the sale, leaves a special right in the goods 
sold in favour of the seller, which right weakens by so much 
that of the buyer.

yue.
K.ti.
Haut
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.amothe, C.J.
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Que. This right acquired before bankruptcy, remains to the 
jTg" seller, in my opinion, after bankruptcy, seeing that no ex- 

' press provision deprives him of it. I share entirely the 
Hart opinion of Panneton, J„ 56 D.L.R. 101, who has rendered 

GouinNcthe judgment appealed from; his notes are amply sufficient 
Ltd. Re to elucidate the question.
zweio Greenshields, J„ concurs in dismissing the appeal.
___ ' Dorion, J.:—1 am of opinion to confirm the judgment of

thut. j. the Court of first instance. The privilege of revendication 
does not exist, at least I incline to think so, because the sale 
was made on credit and privileges are to be construed ac
cording to strict law. However, I find nothing in the Bank
ruptcy Act which renders null conditional contracts and the 
rights resulting therefrom. Section 50 provides only for 
proof of debts payable at a future time; it does not deal 
with conditions which would revoke the sale. The rule 
inclusio whims est exclusif) alterius, has no application 
against the common law, and the Bankruptcy Act contains 
nothing contrary to our provincial law on that subject. 
Consequently, the creditor, unpaid seller, can have the sale 
annulled, even though made without a resolutive clause for 
non-payment of the price. In that case, the thing which has 
been the subject of the sale, becomes again the property of 
the seller, with retroactive effect.

Tellier, J.:—Is the right of the unpaid vendor to re- 
vendicate against his buyer the moveable thing which he 
has sold him, or to ask the rescission of the sale, affected 
by the bankruptcy and assignment of this buyer? This is 
the question which presents itself in this cause. The Superior 
Court has judged in favour of the seller. The trustee who 
represents the buyer appeals from this judgment.

What are, in the Province of Quebec, the privileged rights 
of the seller of a moveable thing of which purchase-price 
has not been paid ? Section 1998, C.C. (Que.), recognizes 
two of them; (1) Rights to revendicate the thing; (2) 
Right to be privileged on the price of the thing if it happens 
to be sold judicially.

Section 1543, C.C. (Que.), in conformity, besides with 
the general principles applying to obligations, expressly 
recognizes a third right for the seller; the right to ask the 
rescission of the sale.

Let us examine, one after the other, each of these rights, 
in order to ascertain to what conditions they are subject :—

(1) The right to revendicate.—It is subject to four con
ditions : C.C. (Que.), art. 1999, Re Henning (1921), 61
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D.L.R. 214, at pp. 215, 216 (a) The sale must not have been 
made on credit; (b) The thing must still be entire and in 
the same condition; (c) The thing must not have passed 
into the hands of a third party who has paid for it; (d) It 
must be exercised within 8 days after the delivery : saving 
the provision concerning insolvent traders contained in the 
last preceding article (art. 1889, C.C. (Que.)), in the case 
of insolvent traders the right must be exercised within 30 
days after delivery (arts. 1998 and 1999, C.C. (Que.)).

(2) The right of preference.—If the thing is sold at a 
judicial sale, the proceeds of the sale go entirely to the un
paid seller, after payment of the costs and, in certain cases, 
of the lessor and pledgee.

(3) The right to obtain rescission of the sale.—This right 
is subject only to two conditions: (a) The thing must be 
still in the possession of the buyer; (b) If the buyer is in
solvent, the action in rescission must be taken within 30 
days of delivery of the thing sold.

These are, in a general way, the privileged rights of the 
unpaid seller. What are the rights of the seller, in the pre
sent instance? Has it the right to revendicate?
The affirmative, no doubt, could be sustained with enough 

reason, as only one-half of the purchase-price was payable 
at a future time the other half being payable in cash. It is not 
to be presumed that the seller has consented to deprive itself 
of its property right before payment of what it was to 
receive in cash. It is rather the contrary which appears by 
the evidence. According to the teaching of Pothier on Sale, 
in synallagmatic contracts every one is presumed to be will
ing to fulfil his undertaking only inasmuch as the other 
party will fulfil, at the same time, his own. Section 323, at 
p. 204, of Pothier on Sale, says :—

“323. It is peculiar to the delivery which is made in execu
tion of the contract of sale, that it does not transfer the 
property to the buyer except when the seller has paid or 
satisfied the price. The reason is, that the seller who sells 
for ready money is considered not to have an intention to 
transfer the property except upon that condition."

Whatever may be the right of the petitioner to revendi
cate, be it founded or not, I do not wish to dwell on this 
point, because I am convinced that this case can easily 
enough be decided independently of the above right.

1 am of opinion, like Panneton, J., in the Court below, 
56 D.L.R. 101, that the petitioner is entitled to the rescis
sion of the sale, after bankruptcy as well as before.

Qve.

K.B.
Hart

Ooldfinb 
Ltd. Rf. 
Rosen 
ZWEIG.

Tellkr. J.

12—70 D.L.R.
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Man. The goods which the petitioner has sold have not ceased, 
c A notwithstanding the bankruptcy, to remain in the possession 

of the buyer Rosenzweig. It is still he who is proprietor, if 
he ever has become so, notwithstanding he has paid noth
ing of what he had to pay to become proprietor and to 
legitimately take possession of same.

He will continue to be so till the sale by the trustee or a 
settlement with his creditors. As for the trustee, he is only 
a mandatory. He is not a third party. Allow, if you wish, 
that he represents the creditors, still he has no more rights 
than they insofar as the property right is concerned. Now, 
they, the creditors, are not proprietors. The estate of the 
debtor does not belong to them. They have not acquired 
any real right on same. Above all they cannot claim any 
right on same beyond what the debtor himself could claim. 
They have no more rights than he had himself, being only 
his creditors. If there was in his estate something which 
did not belong to him, he has not become the proprietor of 
•same by the fact of his bankruptcy. Equally, if his property 
right was subject to a resolutive condition before his bank
ruptcy, bankruptcy does not make that right absolute. This 
is precisely the case concerning the merchandise bought 
from the petitioner. The bankrupt had only a resolvable 
right in same, the resolutive condition being always implied 
in all moveable sales. His right remains after bankruptcy 
what it was before.

The Bankruptcy Act, 1919 (Can.), ch. 36, has effected no 
change in qur former laws concerning sale. The privileged 
rights of the unpaid seller are still the same, they have not 
been affected. I am of opinion that there is nothing to find 
fault with in the judgment of the Superior Court, of which 
the trustee complains. I would consequently, dismiss the ap
peal with costs.

As to the motion for dismissal of the appeal, it loses all 
its utility since the Court disposes of the case on the merits. 
I would dismiss it without costs.

Bernier. J., concurs in dismissing the appeal.
Appeal dismissed.

TRl’STEE COMPANY v. MANITOBA BRIDGE & IRON 
WORKS LTD.

Manitoba Court of Appeal, Perdue, Camerou, Fullerton and
Uenniotoun, JJ.A. November 15, 1922.

Parties ($ IIB—119)—Adding parties dependant—Action com
menced AGAINST PROVINCIAL COMPANY—DOMINION COMPANY
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PURCHASING ASSETS AND ASSUMING LIABILITIES—MANITOBA
King’s Bench Rule 220—Discretion of Court.

In an action for breach of contract against a provincial com
pany, where it appears after the action has been commenced that 
a Dominion company has been incorporated bearing the same 
name as the provincial company, and has purchased the assets of 
the old company, and assumed certain of its liabilities, Manitoba 
K.B. Rule 220, para. 2, enables the Court or Judge to add th<- 
Dominion company as a party defendant, on an application to 
amend the statement of claim, and where the Referee in Cham
bers has allowed the amendment and his decision has been upheld 
by a Judge of the King’s Bench, the Court of Appeal will not 
reverse such decision, the liability of the company added, being 
dependant on evidence to be given at the trial and not on mere 
interlocutory proceedings in the action.

Power Age V. Central Garage Co. (1911), 21 Man. L.R. 
496, discussed.]

Appeal by defendant from the judgment of the Court of 
King’s Bench affirming the Referee in Chambers allowing 
the plaintiff to amend his statement of claim by adding a 
party defendant. Affirmed.

The judgment appealed from is as follows :—
This is an action for damages for breach of a contract 

made in 1915 by the defendants with Tremblay, McDermott 
Co. for the supply of steel for the construction of the 
Greater Winnipeg Water District aqueduct.

The plaintiff is the assignee under the Bankruptcy Act 
of the Tremblay, McDermott Co. The breach of contract 
complained of took place in the years 1916 and 1917. Sub
sequently, a company bearing the same name as the defen
dant company was incorporated under the Dominion Com
panies Act, R.S.C. 1906, ch. 79, and in the spring of 1918 
the defendants assigned and transferred to this new com
pany all its assets in consideration of its capital stock, and 
at the same time the defendants ceased to do business, the 
business thereafter being carried on by the new company.

After defence fded, the plaintiff applied and obtained from 
the Referee an order permitting it to add the new company 
as a defendant and to amend the statement of claim so as 
to claim damages against the new company. From this 
order the defendants appeal.

It is not charged that the incorporation of the new com
pany and the transfer to it of the assets of the defendants 
was made with any fraudulent intent. Counsel for the 
plaintiff admitted that the situation is the same as though 
the sale and transfer of the defendants’ assets had been 
made to a corporation of different name and different share
holders, which had no other relation to the plaintiff or de
fendants than that created by the agreement made between

r.A.



180 Dominion Law Reports. [70 D.L.R.

Man. the defendants and the new company for the sale and trans- 
fer to the latter of its assets. He bases the right to add the 

-1— new company as a defendant upon the ground that the new 
TBCoTEt eomPan>" *8 liable for the damage claimed (1) Because the 

contract was made with the defendants “its successors and 
Manitoba assigns,” and (2) Because by the agreement between the 
BUon * defendants and the new company the latter agreed to as- 

Works Lmsume and pay all the liabilities of the defendants, including 
—^ the liability arising under the original agreement, 

r j m The ratio decidendi of Gao Power Age V. Central Garagi 
Co. (1911), 21 Man. L.R. 496, shews that if the plaintiff had 
joined the new company as u defendant at the commence
ment of the action it could not have had its name stricken 
out. If the plaintiff might have made the new company 
an original defendant it should now lie permitted to add it.

I do not think that 1 should determine in a summary way 
that the plaintiff has no cause of action against the new com
pany. That question can best be decided at the trial.

I think the order of the Referee was right and I, there
fore, dismiss the appeal, but, under all the circumstances, 
with costs in the cause.

I. Pitblado, K.C., and M’. J. Moran, for appellant.
K. K. Williams, for respondents.
Perdue, C.J.M.:—The plaintiff, the Trustee Company, is 

the trustee in bankruptcy of the J. H. Tremblay Company, 
Ltd. The action is brought to recover damages alleged to 
have arisen from a breach of contract on the part of the 
defendants in failing to supply all steel reinforcing bars 
required by the plaintiffs, other than the Trustee Company, 
in connection with the construction of a 20 mile section of 
the aqueduct of the Greater Winnipeg Water District. The 
defendants, the Manitoba Bridge and Iron Works, Ltd., by 
their statement of defence, besides denying liability and 
raising other defences, stated that since May, 1918, they 
have not been carrying on any business. The company was 
incorporated under the laws of the Province of Manitoba, 
and I shall refer to it as the "provincial company.” The 
affidavit of one of the solicitors of the plaintiffs, filed upon 
the motion to amend, states that he had made enquiry and 
had been informed and believed that in or about the month 
of April, 1918, the defendant desired to become incorpor
ated or to carry on business as a Dominion company ; that 
the new company, as incorporated under the Companies 
Act, R.S.C. 190G, ch. 79, took over the assets and 
liabilities of the defendant company which originally
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C.A.
Tristf.e

Co.

was liable for the performance of it* obligation* Man. 
under the agreement sued upon. This information 
came to the solicitor after the defence had been filed. It 
appears from the examination of an officer of the defendant 
company and from documents produced that in or about 
the month of May, 1918, a company was incorporated under Manitoba 
the Companies Act of Canada bearing the same name as 4
the provincial company, which new corporation will be re-wnRKs Lra. 
ferred to as the “Dominion company.” A by-law was passed ——
by the shareholders of the provincial company on May 14, 
1918, enacting that the company should sell to the Dominion 
company the whole of its undertaking, business and assets 
and that the company might accept as consideration for 
such sales fully paid shares of the Dominion company. At 
the same time, a further by-law was passed to sell to the 
Dominion company all the real estate of the provincial com
pany at the price of $250,000 payable in fully paid-up 
shares of the latter company. These by-laws appear to have 
been approved and confirmed at a special meeting of the 
shareholders of the provincial company. The terms set out 
in these by-laws appear to have been accepted by the Do
minion company and the transaction carried through. An 
agreement was executed by the two companies on May 27, 
1918, setting out the terms of the purchase by the Dominion 
company of the whole undertaking, business and assets of 
the Manitoba company. One of the recitals states that the 
Dominion company was formed for that purpose. The 
new company undertook to pay, satisfy and discharge all 
debts, liabilities, contracts, etc., of the old company.

On the application of the plaintiffs an order was made by 
the Referee in Chambers on April 16, 1921, allowing the 
plaintiffs to amend the statement of claim by adding the 
Dominion company as a party defendant and making the 
amendments set out in the order. By these amendments it 
is alleged that the incorporation of the Dominion company : 
"Was obtained with the intention and for the purposes of 
having it take over the undertaking and all the assets and 
assume all the liabilities of the provincial company, and such 
incorporation was granted subject to these conditions”; 
that subsequently :—“The Dominion company did agree to 
assume and pay all the liabilities of the provincial company, 
including the liabilities arising under the agreement re
ferred to in para. 6 hereof,” being the agreement to furnish 
the steel. The amendment further alleges that the Do
minion company did take over the business, assets and

r j. m



182 Dominion Law Reports. [70 D.L.R

Man. undertaking of the provincial company, and did actually 
assume all the liabilities of the latter, and “did become and 

_ remained liable for all matters and things in the agreement 
Tri stes referred to in para. 6 hereof and on the part of the provin- 

cial company therein agreed to be performed."
Manitoba The provincial company appealed from the above order. 
■KST 6 The appeal was heard and dismissed by Mathers, C.J.K.B., 

Works Lmand the same company now appeals to this Court from the 
r^di^ dismissal.

c. j. m one would naturally expect that in view of the facts and 
matters alleged in the statement of claim, the provincial 
company would desire, or at all events be willing, that the 
Dominion company should be made a party defendant, so 
that in the event of the first company being held liable in 
damages to the plaintiffs it might have relief over against 
the new company. But the opposition to the addition of the 
Dominion company as a party comes from the provincial 
company.

King's Bench Rule 220, para. 2, is as follows :—
"The Court or a Judge may, at any stage of the proceed

ings, either upon or without the application of either party, 
and upon such terms as may appear to the Court or Judge 
to be just, order that the name of any party, whether as 
plaintiff or defendant, improperly joined, be struck out, 
and that the name of any party, whether plaintiff or de
fendant, who ought to have been joined, or whose presence 
before the Court may be necessary in order to enable the 
Court effectually and completely to adjudicate upon and 
settle all questions involved in the action, be added.”

Our R. 220 is English Order 16. R. 11. The decisions 
on the English rule show that it should be so construed as 
to effectuate what was one of the objects of the Judicature 
Acts, namely, to bring all parties before the Court at the 
same time so that the disputes may be determined without 
the delay, inconvenience and expense of separate actions and 
trials. See Montgomery V. Foy, etc., Co., [1895] 2 Q.B. 321, 
per Lord Esher, M.R. at p. 324; Byrne v. Brown (1889), 
22 Q.B.D. 657, at pp. 666-667. The power is discretionary ; 
Lancaster Banking Co. v. Cooper (1878), 9 Ch. D. 594; 
Wilson & Sons V. Balcarres, etc., Co., [1893] 1 Q.B. 422; 
Robinson v. Geisel, [1894] 2 Q.B. 685, at pp. 688, 689. As 
to the exercise of this discretion, it was held in Edward v. 
Lowther ( 1876), 45 L.J. (C.P.) 417, 34 L.T. 255, that if the 
plaintiff wishes to add as defendant any person not origin
ally made a defendant, he can obtain leave to do so under
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this rule, and in ordinary vases such application will be *•»"■ 
granted on the terms of his paying the costs of, and thrown c x 
away by reason of the addition. In the same case, Lindley,
L.J., said that the practice in chancery was to add a party Tki stkk 
as a matter of course.

The main objections urged on the appeal from the order Maximum 
were: (1) That there was no privity of contract between B 4 
the plaintiffs and the Dominion company sought to be addedwoaas Ltd. 
as a party; (2) That there was no novation whereby the r'^—"n 
plaintiffs could maintain an action against the Dominion jT"' 
company. To these objections, taken on a mere application 
to amend, the answer is two-fold : ( 1 ) The Referee exercised 
his discretion in adding the defendant and the Chief Justice 
has upheld the Referee; (2) If this Court were to reverse 
the order on the above objections it would be trying and dis
posing of the merits of the claim the plaintiffs are setting 
up against the Dominion company. It would, in my opinion, 
be improper to do so at this stage where the Court is only 
considering the propriety of allowing an amendment to the 
statement of claim. We do not know what evidence, docu
mentary or other, may be adduced during the progress of 
the suit or at the trial tending towards establishing a direct 
liability on the part of the added defendant. It is important 
that the new company should be bound by the result of the 
issue between the plaintiffs and the old company. The ques
tions arising between the different parties may be heard 
and decided in one suit and at one trial.

In furtherance of the above purposes, the plaintiffs should 
have leave to make such further amendments of the state
ment of claim as they may deem necessary. The appeal 
should be dismissed, the costs to be disposed of as set out 
in the judgment of my brother Cameron.

Cameron, J.A.:—This action is brought to recover dam
ages for breach of a contract by the defendant company 
incorporated under our provincial Act to supply the assig
nors of the plaintiff with all steel reinforcing bars in con
nection with certain work undertaken by them, and this is 
an appeal from an order of Mathers, C.J.K.B., ante p. 179, 
dismissing an appeal from an order of the Referee adding 
as defendant the Manitoba Bridge and Iron Works, Ltd., a 
company incorporated in April, 1918, under the Companies 
Act, R.S.C. 1906, ch. 79, and amending Acts, and allowing 
certain amendments to be made in the statement of claim.

Among the amendments set out in the Referee’s order are 
the following:—
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Man. “14. In or about the month of April, 1918, the Dominion 
X"T" Company was incorporated under and by virtue of the 

' Dominion Companies Act, R.S.C., 1906, ch. 79, and amend- 
Trustee jng Acts. Such incorporation was obtained with the intention 

^°' and for the purpose of having the Dominion company take 
MANiTotiAover the undertaking and all the assets and assume all the 
Bri»<;e ^liabilities of the provincial company, and such incorporation 

WoRKsNLTD.wa# granted subject to these conditions. Subsequent to such
---- incorporation and in or shortly after the month of April,

r.m,ron. jgjg, tj,e Dominion company did agree to assume and pay all 
the liabilities of the provincial company including the 
liabilities arising under the agreement referred to in para. 6 
hereof.

In pursuance of such incorporation and agreement, the 
Dominion company did actually take over the business of 
the provincial company as a going concern and all the assets 
and undertaking of the provincial company, and did actually 
assume all the liabilities of the provincial company, and the 
Dominion company did become and remained liable for all 
matters and things in the agreement referred to in para. 6 
hereof, and on the part of the provincial company therein 
agreed to be performed.

15. Until now, the plaintiffs have not I teen aware of the 
facts set out in para. 14 hereof.

By deleting the word ‘defendant’ occurring in the first 
line of claim (a) in said statement of claim, and by sub
stituting, therefor, the following words ‘defendants, the said 
provincial company and the Dominion company or one, or 
both.’ "

The appeal is brought by the original defendant company 
on the ground that there is no privity of contract between 
the plaintiff and the Manitoba Bridge and Iron Works, Ltd. 
(Dominion company) which would result, it is alleged, in 
misjoinder of parties and of causes of action.

For the appellants it was argued that there were alleged 
in the amendments no such privity of contract and no such 
substitution of the Dominion company for the provincial 
company in the contract, the subject of the action, as would 
constitute a novation in law and subject the Dominion com
pany to liability. It was contended that the Court should 
disallow amendments which did not disclose a cause of 
action.

As to novation it was argued that an agreement by the 
Dominion company to become liable would be necessary, and
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that such agreement is not alleged. Now the amendment 
says :—

“The Dominion company did agree to assume and pay all 
the liabilities of the provincial company, ‘including that 
under the contract in question.' ”

That appears to allege a promise by the Dominion com
pany to pay the liability on the contract in question. It fur
ther appears in the amended pleading that it was not untilWomts Ltd. 
after the action was brought that the plaintiff had know- r^^ni 
ledge of these facts and thereupon the plaintiff proceeded J *• 
to add the Dominion company as party to the action, and 
asked relief therein against either company or both. It 
may be that the amendments, as they aie now drawn, can 
be read as sufficient to support a new contract on which the 
Dominion company is liable to the plaintiff, but they can
not be said to be in really satisfactory form for that purpose.
If the plaintiff intends to rest its case on such a substituted 
contract it would be well to have the allegations with refer
ence thereto set forth in clear terms. There is also the im- 
IKirtant question whether the legal position of the Dominion 
company as successor of the provincial company is not such 
as to make the former primarily liable for the debts of the 
latter. Decisions on this subject in England that might be 
of value in cases arising under laws governing the creation 
of corporations are difficult to find. There are distinctions 
between the rights and powers of companies in England and 
those of companies organised in this Province and under 
Dominion Legislation. In England companies are quasi
partnerships founded on a memorandum of association and 
governed by its special articles. With us companies (when 
not incorporated by special Acts) are created by the issue 
of letters patent pursuant to general Acts, and in that re
spect our law is similar to that prevailing in the United 
States and the tendency is to vest corporations with the 
fullest powers that may be necessary for their purposes.

On this question, the following is to be found in 10 Cyc., 
sub tit Corporations, p. 287 :—

“With regard to liability for debts of the old corporation 
the general rule is that a new corporation organized to suc
ceed an old one is not liable for the debts of the latter. The 
new corporation will, however, be liable for the debts of 
the old one: (1) Where the circumstances are such as to 
warrant the conclusion that the former is not a separate and 
distinct corporation, but merely a continuation of the latter, 
and hence the same person in law; and (2) where it has, in

C.A.
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Manitou*
Bamoe &
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-Man. express terms or by reasonable implication, assumed the 
r A debts of the old corporation, where this liability is imposed 
-L-l by the statute under which the reorganisation takes place, 

Trvstfe or where such liability is imposed upon it by the decree of 
the Court on foreclosure.”

Manitoba In the case of a corporation that can be spoken of as a 
~ * consolidated corporation, which this Dominion company 

Works I.TDm®y be, the statement is to be found in 14A Corp. Jur., sec. 
----  '3659, p. 1072

1 rr “A consolidated corporation is answerable for the debts, 
obligations, and liabilities of the constituent corporations, 
whether arising ex contractu or ex delicto. This is true not 
only where liability is imposed on the consolidated corpora
tion by statute, or by the charter of the consolidated com
pany, or by the agreement of consolidation, but also where 
the constituent corporations go out of existence without any 
arrangement as to payment of their debts and liabilities, and 
the performance of their obligations being made.”

It is pointed out in Thompson on Corporations, 2nd ed„ 
vol. 5, para. 6080, that in the treatment of the question of 
the liability of the succeeding corporation there is practi
cally no difference between the rights, duties and liabilities 
of either the old or new corporations, whether the succes
sion was brought about by re-organisation, merger or con
solidation. And in para. 6083 it is said :—

“Whether or not the succeeding corporation will be liable 
for the obligations or torts of the old, depends on circum
stances, etc....................The consolidated corporations as
a rule, even in the absence of statute or agreement, assumes 
all the liabilities of the constituent companies and then may 
be enforced by a direct action against it, as it is presumed to 
have notice of the rights of creditors.”

There can be no question that a company may purchase 
the entire assets of another company without assuming its 
liabilities. That the consideration is paid in stock of the 
purchasing corporation can make little, if any, difference. 
It would be a matter of evidence at the trial whether a given 
transaction was an outright sale or purchase or whether it 
constituted a succession, merger or consolidation, or what
ever might be the proper term to describe it, with its atten
dant legal implications. It may be that in this case the 
transaction was a purchase or acquisition of the assets of 
the provincial company without there being imposed on or 
assumed by the Dominion company a liability which the 
plaintiff can enforce. On the other hand, the identity of
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the provincial company may be so preserved and continued Men. 
in the Dominion company that the latter continues to bear ( A
the liabilities of the former and is bound thereby. But all----
these are matters proper for determination on the evidence Trvstee

at the trial and not on mere interlocutory proceedings in
the action. Manitoba

It is at least peculiar that the objection here is taken not *
by the new company but by the old. The Dominion com-WoHKs Ltd. 
pany has not appealed from the order made. It is difficult 
to see how the provincial company can be prejudicially J a 
affected by the Dominion company being made a party to the 
record. Either the provincial company is liable on the con
tract pleaded or it is not, and its whole interest in the action 
lies in that issue. If it is not liable no question of any kind 
affecting the Dominion company arises. If it is liable then 
it would seem reasonable that the question of the Dominion 
company’s liability should lie tried out forthwith without 
putting the plaintiff to the necessity of commencing another 
action and proceeding to a second trial.

The amendments allowed by the order do not set out, as 
they should, with precision the material facts on which the 
plaintiff bases its claim against the added defendant. It 
would be reasonable, in the circumstances, to allow the plain
tiff to make such further amendments to the statement of 
claim as it may deem advisable, and sufficient time should 
be given for that purpose. There may be serious questions 
of law arising in this matter affecting the Dominion com
pany that must be settled some time, and there is no sound 
objection to having them disposed of in the same action in 
which the claim against the provincial company is heard 
and determined. As I see the situation, whatever objections 
there may be really simmer down to a question of costs, 
which can be adequately dealt with at the trial.

I would, therefore, dismiss the appeal, with the proviso 
that the plaintiff have leave further to amend the statement 
of claim within 10 days from the date of this order. The 
costs of this appeal should be in the disposition of the judge 
at the trial. The costs of making any further amendments 
to the pleadings should be costs to the defendant, the pro
vincial company, in the cause.

Fullerton, J.A. (dissenting) :—This action was brought 
against the Manitoba Bridge & Iron Works to recover dam
ages for breach of a contract made in 1915, to deliver steel 
reinforcing bars. The statement of claim alleges that the 
breach occurred in February, 1917. The original defendant
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Man. to the action, which I will hereafter refer to as the old eom- 
ç pany, was incorporated under the Companies Act, R.S.M. 

1913, ch. 35. In April, 1918, a company was incorporated 
Tri stee under the Dominion Companies Act R.S.C. 1906, ch. 79, 

bearing the same name as the old company. This company, 
Manitoba which I will hereafter refer to as the new company, pur- 
BIron Phased all the assets of the old company, the consideration 

Works Lni.being the assumption of certain of its liabilities and the
---- allotment to the old company or its nominees of 7,327 shares

Fuikrton. oj fully paid-up shares in the capital stock of the new com
pany.

After the defence had been filed the Referee on the appli
cation of the plaintiff made an order adding the new com
pany as a party defendant and allowing the plaintiff to 
amend its statement of claim by alleging that the new com
pany agreed to assume and pay the liabilities of the old com
pany. Mathers, C.J.K.B., dismissed an appeal from the 
order of the Referee.

In his reasons for dismissing the appeal he says, ante at 
p. 179:

“It is not charged that the incorporation of the new com
pany and the transfer to it of the assets of the defendants 
was made with any fraudulent intent. Counsel for the plain
tiff admitted that the situation is the same as though the 
sale and transfer of the defendants’ assets had been made to 
a corporation of different name and different shareholders, 
which had no other relation to the plaintiff or defendants 
than that created by the agreement made between the de
fendants and the new company for the sale and transfer 
to the latter of its assets. He bases the right to the new 
company as a defendant upon the ground that the new com
pany is liable for the damage claimed: (1) Because the 
contract was made with the defendant “its successors and 
assigns”; and (2) Because by the agreement between the 
defendants and the new company the latter agreed to as
sume and pay all the liabilities of the defendants, including 
the liability arising under the original agreement.

The ratio decidendi of Gun Power Age v. Central Garage 
Co. (1911), 21 Man. L.R. 496, shows that if the plaintiff 
had joined the new company as a defendant at the com
mencement of the action it could not have had its name 
stricken out. If the plaintiff might have made the new com
pany an original defendant it should now be permitted to 
add it.

I do not think that I should determine in a summary way



7(1 O.L.R.] Dominion Law Reports. 189

Man.

C.A.

Trustee
Co.

that the plaintiff has no cause of action against the new com- 
pany. That question can best be decided at the trial.

With great respect for the opinion of the Chief Justice,
I am unable to take the view he does of the effect of Gas 
Power Age V. Central Garage Co. In that case, the action 
was brought against the Central Garage Co. to recover dam- Manitoba 
ages for breach of contract to pay for advertising and B*niCE * 
against two individual defendants for damages for con-wcmKs'l.Ti).
spiracy lo induce and inducing the defendant company to -----
break its contract. The whole case turned on the construe- Fj!*a?"' 
lion of R. 219 of the King's Bench Rules (now 196), and the 
question was not whether the plaintiff had any cause of 
action against the individual defendants but whether such 
cause of action should be joined with the cause of action 
against the garage company. The existence of the causes 
of action was taken for granted. In the present case coun
sel for the old company did not attempt to argue that under 
R. 196 the two causes of action could not be joined. His 
whole contention was that the material filed in support clear
ly showed that the plaintiff had no cause of action against 
the new company. I do not think it at all follows from Gas 
Power Age v. Central Garage Co. that “if the plaintiff might 
have made the new company an original defendant it should 
now be permitted to add it." When an action is begun the 
plaintiff may make any jiersons he pleases defendants and 
providing he shows on the face of the pleadings a good 
cause of action, the Courts, in the absence of proof that the 
action is clearly frivolous or vexatious or in any way an 
abuse of the process of the Court, will not dispose of it sum
marily, but will allow it to go down to trial. When, however, 
after action begun, an application is made by the plaintiff 
to add a defendant, the material in support of such applica
tion must show at the very least a triable action against 
such proposed defendant.

Has the plaintiff here shown the existence of any cause 
of action against the new company? I am satisfied that he 
has not. The plaintiff was not a party to the contract be
tween the old and the new company and even if it were the 
fact, which it is not, that the new company by that contract 
assumed liability for the very breach of contract in respect 
of which this action is brought, the plaintiff for lack of 
privity could not maintain an action upon it. On the argu
ment before us, counsel for the plaintiff did not attempt to 
support the judgment on this ground, bvt raised an entirely 
new and novel ground. He said that liability followed as a
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Man. matter of law from the purchase by the new company of 
rr the assets of the old. The only case cited by him in sup- 

' port of such an extraordinary proposition of law was Cayley 
Trvstee y. Cobourg, Peterborough, etc., R. Co. (1868), 14 Gr. 571.

In that case an Act of the Legislature, 1865 (Can.), ch.
Manitoba81, authorised two companies to unite and for the more 
“ * effectual carrying into effect of the said union:—

Works Ltd. “[To] ‘consolidate their respective debts, and unite their 
FuMerom, stocks, properties and effects, and on such terms, either of 

J * complete or partial union, and either of joint or separate, 
or absolute or limited liabilities to third parties,’ as the com
panies should deem meet ; and any agreement for the pur
pose, under the seals of the companies, ratified by two-thirds 
of the shareholders of each, was declared to be ‘valid and 
binding, to all intents and purposes, in the same manner as 
if the same had been incorporated with the Act.’ ’’

A deed of union was executed which provided for the 
absolute union of the companies and declared that the 
statutes regulating the companies should continue to govern 
and regulate the new company. By an Act passed long 
prior to the merger the holders of the bonds of one of the 
companies had the option of converting their bonds into 
paid-up new stock. The action was brought by two holders 
of bonds on behalf of themselves and all the other bond
holders, against the new company claiming under the Act 
to have their bonds converted into the stock of the new com
pany.

Mowat, V.C., decided in favour of the plaintiff but the 
whole case turned on the proper construction of the deed of 
union and of the several statutes involved, and, in my view, 
is no authority for the proposition put forward by the plain
tiff.

On the argument reference was made to a paragraph in 
14A Corp. Jur., at p. 1072, which reads as follows:—(See 
judgment of Cameron, J.A., at p. 186) :

Consolidation is defined in 14A Corp. Jur., sec. 3630, p. 
1054, as follows:
“When the rights, franchises, and effects of two or more cor
porations are by legal authority and agreement of the par
ties combined and united into one whole and committed to 
a single corporation, the stockholders of which are com
posed of those, so far as they choose to become such, of the 
companies thus agreeing, this is in law and in common un
derstanding a consolidation of such companies.”
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Clearly under the above definition there can be no ques
tion of consolidation between the two companies in the pre
sent case. There is merely a purchase by the new company 
of the assets of the old. In 14A Corp. Jur., sec. 3662, p.
1076, the law in the case of such a purchase is laid down 
as follows :—

“In the absence of a statute or contract imposing liability, 
one corporation which makes a bona fide purchase of all
the property of another corporation for an adequate con- ___
sidération is not liable for the debts of the selling corpora-*"11-" j < 
lion, nor does it hold such property subject to any lien or 
obligation toward the creditors of the selling corporation."

That this is the law here I think there can be no doubt.
Mitchell on Canadian Commercial Corporations states at 

ch. 33, p. 1374, that “amalgamation” is the English equiva
lent of the American term “consolidation," and at p. 1377, 
speaking of the effect of amalgamation, he says :—

“Apart from statute, the position of a company which 
amalgamates with another by agreement is analogous to 
that of a man who enters into partnership with another; 
the two companies do not become jointly liable to their 
respective creditors, and neither do the shareholders in one 
company become debtors to the creditors of the other. . .
A creditor can only claim against the purchasing company 
where the latter has become liable to him by reason of some 
agreement, express or implied, between it and him."

By an amendment to the Companies Act of Manitoba,
R.S.M. 1913, ch. 35, in sec. 2 of 1913-14 (Man.), ch. 22, it 
is provided that :—

“Every company . . . shall have power to sell or 
dispose of the undertaking of the company or any part 
thereof for such consideration as the company may think 
lit, and in particular for shares, debentures or securities of 
any other company having objects altogether or in part 
similar to those of the company, if authorised so to do, by 
the vote of a majority in number of the shareholders pre
sent or represented by proxy at a general meeting duly 
called for considering the matter and holding not less than 
two-thirds of the issued capital stocks of the company.”

There is no provision in this statute making the purchas
ing company liable for the debts and obligations of the sell
ing company and one would expect that if such liability 
were ever contemplated it would have been expressly pro
vided for.
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The statement of claim is not framed in such a way as 
to cover the point which the plaintiff has apparently raised 
for the first time in this Court, and as I take the view that 

Trustee the purchase by the new company cannot possibly make it 
c°- liable for the debts of the old company, nothing would be 

Manitoba gained by allowing an amendment.
Bridge * I would allow the appeal and set aside the order of the

C.A.

Iron
Works Ltd, Referee.

DENNlSTOUN, J.A. :—I was much impressed by Mr. Pit- 
D,jl|n‘x"’un blado's argument on this case that there are here no suffi

cient allegations of privity of contract between the plaintiff 
and the added defendant; nor of novation, involving as it 
does the release of one obligation, and the substitution of 
another, with the consent of both debtor a^d creditor, and 
the animus norandi; nor of fraud; nor cl the creation of a 
trust ; nor of any clear-cut cause of action.

Mr. Williams admits that the amendments are "inartis
tic" and do nothing more than suggest a possible cause of 
action but contends that “as it is not obvious no cause of 
action will lie" the case should proceed to trial.

The Referee in Chambers and Mathers, C.J.K.B., have 
decided that there is something to be tried and I hesitate 
to take an opposite view upon a point of practice which in
volves the exercise of a judicial discretion.

I, therefore, agree that the appeal be dismissed, with 
to the plaintiff to further amend so as to make clear to the 
trial Judge the causes of action which he will attempt to 
establish when the time comes for so doing.

I agree with the disposition of the costs made by Cameron, 
J.A.

Appeal dismissed.



70 D.L.R.] Dominion Law Reports. 193

REX v. BARRY; Ex parte LINDSAY. X.B.
New Brunswick Supreme Court, Appeal Division, Hazcn, C.J., White , ' 

and Grimmer, JJ.A. June 8, 1922.
Certiorari ($ IA—9)—To Judge of Superior Court acting as per

sona designata—Raising question of Judge’s jurisdiction 
—Statutory power of Judge to review matters of summary
CONVICTION UNDER PROVINCIAL LAW—SUMMARY CONVICTIONS
Act, C.S.N.B. 11103, ch. 123; Intoxicating Liquors Act,
1910, N.B., CH. 20.

Thu effect of sec. 176 of the intoxicating Liquor Act 1916 N.B. 
ch. 20 is to provide a statutory review of the action of Justices 
and Police Magistrates by a Judge of the Supreme Court of New 
Brunswick or by a County Court in the cases to which it applies.
Where the magistrate’s order of dismissal of an information 
under, the Provincal Liquor Act is reviewed by a Judge of the 
Supreme Court he acts as person a denignata, but certiorari will 
not be granted to bring up the conviction entered by him upon 
reversing the magistrate’s order unless the Judge had no juris
diction to make the conviction.

Intoxicating liquors ($1IIA—58)—Carrier in possession for ex
port—Provint; LAWFULNESS OF DELIVERY TO CARRIER WITHIN 
the province—Onus—Intoxicating Liquor Act, 1916, N.B.,
CH. 20, SECS. 42, 45, 141, 176.

Under the Intoxicating Liquor Act, 1916, N.B., ch. 20, the onus 
is upon a carrier of intoxicating liquor held for the purpose of 
exporting it from the Province to prove himself within the ex
ception of sec. 42 of the Act upon a charge of unlawful possession 
in a place other than his private dwelling house. If the convey
ance began outside of the Province and was to continue to an
other place outside of the Province he may show this in defence 
and if being conveyed from a place within the Province the 
carrier must prove the lawfulness of the keeping and delivery 
within the Province for export to a place where it may be lawfully 
delivered outside of the Province.

P. J. Hughes shews cause against an order nisi on 
certiorari to quash a conviction made by Barry, J., on an 
appeal under the Intoxicating Liquor Act, 1916 (N.B.), ch.
20, from an order of the Police Magistrate of the City of 
Fredericton, dismissing a charge under the said Act of 
illegal possession of intoxicating liquor.

J. J. F. Winslow, in support of rule.
The rule was discharged.
The judgment of the Court was delivered by
Grimmer, J. :—This matter arose by reason of an 

information laid by one Saunders, an inspector under the 
Intoxicating Liquor Act, 1916 (N.B.), ch. 20, charging that 
the defendant Lindsay on the night of September 12, 1921, 
did have liquor in his possession in a place other than his 
private dwelling not having a license so to do and contrary 
to the provisions of the Intoxicating Liquor Act. The 
defendant was arrested and upon appearing before the 
Police Magistrate of Fredericton admitted the charge, but, 
in defence, gave evidence he had the liquor for the purpose 
of exporting it from this Province into the State of Maine

13—70 D.L.R.
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N.B. ;ls «gent of one Calvin the owner thereof, and for no other 
s (■ purpose. The Police Magistrate accepted this statement 
—1 and dismissed the charge and also ordered the restoration 
Bex of the seized liquor. From this order, an appeal was taken 

Barky. un(ler s176 (4) of the Intoxicating Liquor Act to Barry,
----  J., a Judge of the Supreme Court, who duly issued a sum-

orimmer. .' roons requiring the parties interested to appear before him, 
and having heard the matter and the arguments of counsel, 
made an order upon January 10 last, quashing the order of 
dismissal granted by the said Police Magistrate and con
victing the defendant for that he, the said defendant at 
the Parish of Kingsclear in the County of York on Sep
tember 12, 1921, did have intoxicating liquor in his posses
sion, in a place other than his private dwelling, not having 
a license so to do, contrary to the provisions of the Intoxi
cating Liquor Act, 1916 (N.B.), ch. 20. He also found the 
offence to be the first offence of the defendant against the 
said Act, and adjudged him, therefore, to forfeit and pay 
the sum of $50 and costs, and in default of so doing to be 
imprisoned for 3 months in the common jail, and also 
ordered him to pay the costs of the appeal. An application 
was made to this Court in February last for an order 
absolute for certiorari with rule nisi to quash the order of 
the said Barry, J., which rule was granted upon the follow
ing grounds :—

“1. That the Judge exceeded his jurisdiction in taking 
judicial notice of the cost of transportation of liquor from 
Fredericton to Houlton.

2. That the Judge exceeded his jurisdiction in taking 
evidence in the absence of the defendant or his solicitor 
and without the knowledge of the defendant or his solicitor 
that evidence would be taken.

3. That the Judge exceeded his jurisdiction in granting 
the summons for review and in proceeding with the review 
and in making the conviction without having before him 
the proceedings of the hearing before the magistrate or a 
properly certified copy thereof.

4. That the summons granted by the Judge on review 
does not show jurisdiction.

5. That the affidavit on which the application was based 
does not allege that substantial justice was not done to the 
applicant, and does not state that the application was made 
with the authority of the informant.

6. That no offence known to the law is charged.
7. That the Judge erred and exceeded his jurisdiction
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in holding that on an information for having liquor in his N.B. 
possession elsewhere than in his private dwelling, the s c
defendant in addition to proving that he had the liquor in ----
his possession for a lawful purpose, namely for the purpose Rxx 
of exporting the same, is also required to prove from whence harry 
lie obtained the liquor.

8. That the Judge erred and exceeded his jurisdiction 
in holding that the defendant should prove that the liquor 
originated outside the Province, or came from the bonded 
warehouse or other premises of a botta fide exporter.”

When the return under the writ came before this Court it 
was objected on behalf of the appellant that certiorari did 
not lie when directed to a Judge of the Supreme Court, anil 
the provisions of sec. 17G of the Intoxicating Liquor Act, 
sub-sec. (1), (2), (3) and (4), as well as the cases of Ex 
liarte Katie (1882), 21 N.B.R. 370; Smith V. Kinnie (1890),
30 N.B.R. 226: and Hatlett v. Aden (1902), 38 N.B.R. 349, 
were respectively cited in support of this contention.

Section 176 (4) of 1916 (N.B.), ch. 20, is as follows:—
“(4) An appeal when any order of dismissal is made shall 

be to a judge of the Supreme Court, sitting in chambers, 
without a jury, when the chief inspector so directs, in all 
cases in which an order has been made by a magistrate, 
justice or justices, dismissing an information or complaint 
laid by an inspector, or any one on his behalf, or by any 
prosecutor for contravention of any of the provisions of 
this Act, provided notice of such appeal is given to the 
defendant or his attorney, within fifteen days after the 
date of such order of dismissal. Within ten days after the 
notice of appeal, the judge shall grant a summons calling 
upon the defendant, and the magistrate, justice or justices 
making the order, to show cause why the order of dismissal 
should not be reversed, and the case re-heard. Upon the 
return of the summons, the judge, upon hearing the parties, 
may either affirm or quash the order or, if he thinks fit, 
may hear the evidence of such other witnesses as may be 
produced before him, or the further evidence of any wit
nesses as may be produced before him, or the further 
evidence of any witnesses already examined, and make an 
order affirming the order of dismissal, or may reverse such 
order and convict the defendant, and may impose such fine 
ind costs, or other penalty, as is provided by this Act, and 
the order so made shall have the same effect, and be enforced 
in the same manner, as is provided in the case of convictions 
before magistrates under this Act.”
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N.B. And sub-sec. 5 of the same section provides that the 
practice and procedure upon such appeal shall henceforth 

—1 be governed by the law respecting the procedure on review
Rex before the Judge of the Supreme Court from summary eon- 

Barry. '"ictions, so far as the same is not inconsistent with this 
---- Act.

I"'"m"r J' Section 179 provides:—
“(1) In every case of appeal from any summary con

viction or order had or made before any magistrate, justice 
or justices, the court to which such appeal is made shall, 
notwithstanding any defect in such conviction or order, 
and notwithstanding that the punishment imposed or the 
order made may be in excess of that which might lawfully 
have been imposed or made, hear and determine the charge 
or complaint on which such conviction or order has been 
had or made, upon the merits, and may confirm, reverse or 
modify the decision of such magistrate, justice or justices, 
or may make such other conviction or order in the matter 
as the court thinks just, and may by such order exercise 
any power which the magistrate, justice or justices, whose 
decision is appealed from might have exercised, and may 
make such order as to costs to be paid by either party as it 
thinks fit.

(2) Such conviction or order shall have the same effect 
and may be enforced in the same manner as if it had been 
made by such magistrate, justice or justices.’’

By sec. 44 of R.S.N.B. 1854, ch. 137, original legislation 
instituting proceedings on review in matters arising in 
Justicès’ Civil Courts designed to furnish a speedy and 
inexpensive method of correcting errors therein was created. 
With some alterations from time to time this has continued 
until and is in force today, having been included in the 
C.S. N.B. 1903. By sec. 6 of ch. 122 thereof it was made 
applicable to all inferior Courts and provided for a copy 
of the proceedings being laid before a Judge of the Supreme 
Court or a Judge of the County Court, who after hearing 
the parties is to “decide the cause according to the very 
tight of the matter without regard to forms” unless the 
presiding Justice acted wholly without jurisdiction. He 
could direct that judgment be affirmed, altered or reversed 
or might enter a non-suit and remit the cause back to the 
Justice to have his order carried out.

By sec. 44 of the Summary Convictions Act, C.S. N.B. 
1903, ch. 123, this right of review was extended to summary 
conviction cases, authorizing an application to be made to
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a Judge of the Supreme Court or County Court in like X B.
manner as near as may lie, as in ease of review under C.S. s (.
N.B. 1903, eh. 122, with power to him to affirm, amend or —-
set aside the order or conviction or remit the cause to the Bex
'ustice to amend or set aside the same and grant a eer- harry.
'ificate of dismissal, but provision was therein also made -----
that there should be no review from the decision of the<,"n'"1 
inferior Court dismissing an information or complaint.

Section 176 of the Intoxicating Liquor Act, 1916 (N.B.),
, h. 20, provides that a conviction or order made for viola
tion of the Act shall be final and conclusive except when the 
person convicted is a licensee or the offence is committed 
on or with respect to premises licensed under the Act or 
when the person convicted has been sentenced to imprison
ment or where an order of dismissal of the information or 
complaint has been made, the latter provision being directly 
the reverse of the provision last above referred to as being 
part of sec. 44 of the Summary Convictions Act and must 
have been included in the statute for a very special and 
distinctive purpose as it is the only legislation of its kind 
appearing in the statutes of this Province.

As pointed out, sub-secs. 4 and 5 of sec. 176, 1916 (N.B.), 
eh. 20, provide an appeal where there is a dismissal of an 
information as in this case, and the effect thereof is to 
provide nothing more or less than a review under another 
name, but they do relieve the proceedings of a large part 
of the formality required, under a review, to provide the 
Judge hearing the same with jurisdiction. Therefore, in 
my opinion, there can be no valid reason advanced nor 
contention successfully made why the law as it now stands 
in respect to matters on review before Judges of the 
Supreme Court or County Courts should not, subject to what 
has here been said, be applied in its entirety to cases of this 
nature, arising as this one has under the Intoxicating 
Liquor Act and a decision of this Court made where there 
iias as yet been no formal decision. To this end, and in view 
of the objection taken that certiorari does not lie when 
directed to a Judge of this Court, it may be observed that at 
common law the prerogative writ of certiorari, being a 
beneficial writ for the subject which cannot be taken away 
without express negative words, issued in civil cases as of 
right to remove an action from an inferior Court to the high 
Court, and save in cases where'the statute intervenes, this 
is still the law, but it is only applied to Inferior Courts, and 
in Er iiarte Jacob (1861), 10 N.B.R. 153, at p. 161, the
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'' r- Court stated “It is a clearly established principle with
s , respect to the writ of ortiorari, that it can only be issued

to bring before the Court of Queen's Rench some judicial 
l:!;x act of an inferior tribunal."

H v'iiicy. In comparatively recent years, the practice seems to have 
grown up of including in some statutes, particularly those 

J of a criminal or quasi-criminal nature a provision removing 
certiorari insofar as certain convictions, judgments or 
orders are concerned, and in the ease of the Intoxicating 
Liquor Act, sec. Ill thereof provides that no conviction, 
judgment or order in respect to any offence against the Act 
shall be removed by certiorari and I presume it was the 
intention of the Legislature thereby to create a more speed.' 
and effective enforcement of the Act, particularly as it also 
removed any appeal on the part of a defendant in case of 
any ordinary violation thereof. Were it not, therefore, 
for the statute, there would be no question whatever, and 
the writ would not have issued, but this Court has held 
that in adjudicating in matters of review a Supreme Court 
Judge acts under a purely statutory authority as a persona 
désigna fa and not in the exercise of powers pertaining to 
the Court of which he is a member.

It also declared the rule is: the Court will not entertain 
an application to bring before it by certiorari or otherwise 
the judgment on review of a Judge of the Supreme Court 
or County Court unless the Judge acted without jurisdic
tion. lier V. Wilson; AY Braithwaite (1910), 39 N.B.K. 
355. This decision was rendered in 1910, but previously, in 
the year 1882, in the case of Kr parte Kane, 21 N.B.R. 370 
the Court held a ci rtiorari would not be granted to bring 
up the proceedings on review before a Judge of this Court 
under the C.S. N.B. 1903, ch. 60, the proper relief being by 
motion to set aside the order, though it also held in the sam 
term in Kr parte Fahey (1882), 21 N.B.R. 392, that 
certiorari would lie to bring up the proceedings in review 
before a County Court Judge under the C.S. N.B. 1903, cli 
60 if he had no jurisdiction to make the order, and the view 
of the Court in the Kane case was, as we have seen, modified 
in this respect, so far as a Judge of the Supreme Court i 
concerned, and the rule now is that a certiorari will not be 
granted to bring up proceedings had before a Judge of the 
Supreme Court acting as a persona designata unless he hail 
no jurisdiction to make the order complained of.

In Hallett V. Allen, 38 N.B.R. 349, the Court held following 
Smith v. Kinnic, supra, that an order on review made by a
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Judge of the Supreme Court under C. S. N.B. 190:5, ch. 122, 
see. G is final which now, in view of the Braithwaite case; 
GO N.B.R. 555 would mean that the order must be final if 
the Judge had jurisdiction to make the same.

Applying the law then as established and enunciated in 
the above cases, as 1 would and as 1 think the Court should 
'o cases of this kind (the appeal provided for in the Liquor ' 
Act through this method of procedure being as stated 
nothing more than or less than review), in m.v opinion, from 
an examination of the return, the rule in this case must be 
discharged, the Judge having full jurisdiction to make the 
order, and the same is final, so far as the defendant is con
cerned and certioiari will not lie.

In my opinion, thine is nothing in the first or second 
grounds of the objection to the Judge's order, nor is there 
anything whatever in the return to establish that the 
Judge took any evidence on the hearing before him either in 
the absence of the defendant or his solicitor or otherwise.

As to the third and fourth grounds, the return, in my 
opinion, clearly establishes the jurisdiction of the Judge, 
and that the appeal was properly taken under the provisions 
i f sec. 176 (4) of the Intoxicating Liquor Act, as it shows 
the order of the chief inspector directing the appeal to be 
taken, the proper notice of the appeal and service thereof, 
and that the information, the magistrate’s report of the 
evidence taken and the order granted by him were duly laid 
before the Judge and his summe s was issued calling upon 
the defendant and the magistrate making the order to show 
cause why the same should not be reversed, and the case 
reheard, and the defendant having appeared both per
sonally and by counsel and the case having been heard on 
the merits without any objection to the jurisdiction of 
the Judge having been taken, and that, so far as it was not 
Inconsistent with the Liquor Act, the practice and pro
cedure followed by the Judge upon the appeal was governed 
by the law respecting the procedure on review before a 
Tudge of the Supreme Court from summary convictions, 
thus complying with all the requirements of sec. 176 of the 
Act to establish his jurisdiction and with the provisions of 
sec. 179 in the conclusion he arrived at, and these grounds 
fail.

So far as 7 and 8 are concerned, while it is not necessary 
for the purpose of this judgment, 1 desire to add I fully 
agree and concur with the judgment of the Judge that 
"the idea that a person who is in possession of 20 cases of
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N.H. liquor at a place other than his private dwelling can avoid 
s c responsibility simply by proving that he is in possession of
—1 it as a carrier to transport it beyond the limits of the
Rex province without anything more, is I think, a fallacious 

Barry. one> an(' one which, if followed, generally would have the 
---- effect of nullifying manv of the express provisions of

Ci iram."1, .1. the Aet „

Section 42 of the Intoxicating Liquor Act among other 
things relates to the transportation of liquor within the 
Province, and provides that nothing in the Act contained 
shall prevent common carriers or other persons from carry
ing or conveying liquor from a place outside of the Province 
to a place where the same may be lawfully received and 
lawfully kept within the Province, or from a place where 
such liquor is lawfully kept, and lawfully delivered within 
the Province where it may be lawfully delivered outside of 
the Province, or from a place where such liquor may lie 
lawfully kept and lawfully delivered within the Province to 
•mother place within the Province where the same may 
be lawfully kept, or through the Province from a p' ce out
side of it to a place outside of it. As pointed ou by the 
Judge, it is quite evident that the words “to a place" were 
omitted from the section in that paragraph thereof which 
may be termed the second provision for the transportation 
of liquor, and if these words are included the meaning and 
intention of the paragraph is clear, and the same would 
then read as follows: “from a place where such liquor may 
be lawfully kept and lawfully delivered within the Province 
to a place where it may be lawfully delivered outside the 
Province." The very marked characteristic running 
tiirough all these paragraphs of the section is the lawful 
receiving, lawful keepirg, lawful delivering of the liquor, 
and in the absence of these qualifications, some or all of 
them, a person found with liquor in his possession would 
be subject to a penalty for violation of the Act and under 
sec. 141, when so charged with such an offence, the onus 
is placed on him to prove he did not commit the offence.

Under the evidence in this case, I agree with the finding 
■rf the Judge, that accepting as true the statement of the 
defendant that he was carrying the liquor for delivery at 
a point in the State pf Maine 2 miles beyond the inter
national boundary line, he could not escape liability for a 
violation of the Liquor Act without showing that the liquor 
was being carried under the authority of the first or second 
paragraphs of sec. 42 relating to the transportation of
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liquor, or if the shipment originated in the Province, he Imp. 
could not escape liability without showing that the sale was 'po
made by a person who had a legal right to sell under sec.
45 (which relates to liquor kept in bonded warehouses for 
export purposes only), to a person who had a legal right to 
buy the same. There was no evidence whatever to show 
where the liquor came from, or where the sale was made— 
nothing whatever to indicate that the liquor either came 
from a place outside the Province or from a bonded ware
house or other premises of a bond fide exporter or anyone 
vise who might lawfully make the sale of the liquor for 
export or for delivery where the same might lie lawfully 
made to a person within the Province who might lawfully 
receive the same. In fact, none of the requirements of 
the statute that would establish the fact of the liquor being 
lawfully in possession of the defendant were proved in 
whole or in part, but there was, on the contrary, an entire 
absence thereof, ami while the magistrate found the défend
ent was in possession of the liquor as a carrier for the 
purpose of export to a foreign country, I agree with the 
Judge who found this was not enough, the defendant being, 
by statute, required to further prove and bring himself 
within the provisions of sec. 42, and having admitted he 
had the liquor in his possession it was necessary for him in 
order to escape conviction for a violation of the Act to 
dearly establish he was lawfully in possession thereof as a 
carrier, which he wholly failed to do.

1 am, therefore, of the opinion that the judgment of the 
Judge who heard the appeal was correct, that he had juris
diction to hear the same, that his finding and conclusion was 
final, and that, under these circumstances, certiorari will 
lie, and that the rule must be discharged.

Conviction smtained.

WAI.I'OI.E v. CANADIAN NORTHERN II. CO.
■1 “d'ccl Committee of the Privy Council, Vixconnt Cove, Lord 

Parntoor, Lord Phillimore, Clerk, L.J., and •/.
October //#«*.

Master and servant ($ V’—340)—Action under Fatal Accidents 
Act, R.S.S. 1920, ch. 62—Widow resident in Saskatchewan
AT TIME OF COMMENCING ACTION—WORKMAN RESIDENT IN
British Columbia at time of accident—Right of action- 
taken away by B.C. Workmen's Compensation Act, 1916 
(B.C.). ch. 77 Right of widow to maintain action.

By the common law, the legal personal representative of a 
person whose death is caused by the negligence of another has no 
right to sue for damages; and the Fatal Accidents Act of Sas
katchewan confers this right on the representative only in cases
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Imp. where the deceased himself, if he had lived, would have been
entitled to maintain an action and recover damages, and where 

I\(\ such action would have been barred by the Workmen's Compen
sation Act of British Columbia where the deceased was residing 

Walpole at the time of the accident, the representative has no right of 
>'■ action in Saskatchewan under the Fatal Accidents Act.

1 N.li. « "... Appeal by plaintiff from the judgment of the Sas- 
v ,,„M , katchewan Court of Appeal (1921), 66 D.L.R. 127, 15 S.L.R.

75, affirming the trial judgment (1920), 60 D.L.R. 706, and 
dismissing an action under the Fatal Accidents’ Act, R.S.S. 
1920, ch. 62. Affirmed.

The judgment of the Board was delivered by
Viscount Cave :—This is an appeal from a judgment 

of the Court of Appeal (1921), 66 D.L.R. 127, 15 S.L.R. 75, 
for the Province of Saskatchewan, affirming the judgment 
of the Court of King’s Bench (1920), 60 D.L.R. 706, for the 
same Province, whereby judgment was entered for the 
respondents in an action brought by the appellant for 
damages under the Fatal Accidents Act of the Province, 
R.S.S. 1920, ch. 62 (now 1920 (Sask.) ch. 29.)

The respondents are a railway company incorporated by 
a Dominion Act, 1901 (Can.) ch. 51, and operating a system 
of railways in British Columbia, Saskatchewan, and other 
parts of Canada. Thomas William Walpole (the appellant’s 
husband) was a locomotive engineer in the employment of 
the respondent company, and, at the time of the accident 
which gave rise to this action, was resident at Lucerne in 
British Columbia. On April 17, 1919, he was in charge of a 
locomotive which was proceeding with a freight train on 
the respondents' railway, westward of the village of 
Lucerne ; and when the train reached a high bridge sup
ported by piles, the bridge gave way and the locomotive fell 
into the stream beneath, and Walpole sustained injuries 
which proved fatal. The appellant took out letters of 
administration of her husband’s estate in British Col
umbia; but, shortly afterwards, she went to reside at Sas
katoon in Saskatchewan, and her letters of administration 
were re-scaled in that Province. On November 4, 1919, she 
commenced in the Court of King's Bench of Saskatchewan 
an action against the respondents under the Fatal Acci
dents Act, R.S.S. 1920, ch. 62, claiming, on behalf of herself 
and her infant daughter, damages for the respondents’ 
negligence and the resultant death of her husband, 60 D.L.R. 
706.

The action was tried at Regina by Bigelow, J., and a jury. 
At the close of the case the respondents moved for a non-
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suit on the ground that, having regard to the provisions of 
the Workmen's Compensation Act of British Columbia, 1916 j.,
(B.C.) eh. 77, the action did not lie. The Judge reserved ----
his decision on this question, and put certain questions to "Airou: 
the jury, who answered them as follows:— c.N.i't. c<>

“1. Was the accident caused by the negligence of thfy. ,^.|V1 
defendant? A. Yes. 2. If so, in what did such negligence 
consist? A. The negligence of the defendant consisted in 
not keeping the bridge in safe repair. 3. Damages:
(«) for widow Edith May Walpole:—$10,000: (/>) for 
infant Madeline Isabel:—$6,000.”

The Judge, however, entered judgment for the respond
ents on the point of law, and upon appeal to the Court of 
Saskatchewan that Court affirmed the decision, 60 D.L.lt.
127. Thereupon, the present appeal was brought to His 
Majesty in Council.

The Fatal Accidents Act of Saskatchewan, It.S.S. 1920, 
ch. 62, sec. 3, which is similar for all purposes material to 
(his action to the British statute known as Lord Campbell’s 
Act, 18-46 (Imp.), ch. 93, provides as follows:—

“Whenever the death of a person has been caused b> 
such wrongful act, neglect or default as would (if death had 
not ensued) have entitled the person injured to maintain 
an action and recover damages in respect thereof, in each 
case the person who would have been liable if death had 
not ensued shall be liable to an action for damages not
withstanding the death of the person injured.”

It is provided by the Act that every such action is to be for 
:he benefit of the wife or other dependents of the person 
whose death has been so caused, and is to be brought by the 
executor or administrator of such person. A similar statute 
is in force in British Columbia R.S.B.C., 1911, ch. 82.

Part I of the Workmen’s Compensation Act, 1916 (B.C.), 
ch 77, which applies to railways, provides by sec. 6 that :—

“Where, in any industry within the scope of this Part, 
personal injury by accident arising out of and in the course 
of the employment is caused to a workman, compensation 
as provided by this Part shall be paid by the Board out of 
the Accident Fund."

Accident is defined (sec. 2), as including a wilful and an 
intentional act, not being the act of the workman, and a 
fortuitous event occasioned by a physical or natural cause.
Section 11 (1) of the Act is as follows:—

"The provisions of this Part shall be in lieu of all rights
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Imp. of action to which a workman or his dependents are entitled,
77(7 either at common law or by any Statute, against the

' employer of such workman for or by reason of any accident
Walpole which happens to him arising out of and in the course of his

<’ N R Cn employment, and no action against the employer shall lie in 
---- respect of such accident.”

Viscount Cave

The scale of compensation payable to a workman, or (when 
leath results from the injury) to his dependents, is fixed 

by secs. 15 to 24. Later sections provide for the formation 
of the accident fund, which is raised by yearly assessments 
in the employers on the basis of their pay-rolls; and for 

■he constitution of a Workmen’s Compensation Board, 
which is to make and collect the assessments, and is to 
determine, without appeal, all questions relating to com- 
iiensation.

The question raised in this appeal is whether, having 
regard to these provisions, the appellant, as administratrix 
of the deceased, can recover, in the Courts of Saskatchewan, 
damages for the respondents’ negligence in British Colum
bia, which resulted in his death. In their Lordships’ 
opinion, she cannot. By the common law, the legal personal 
representative of a person whose death is caused by the 
negligence of another has no right to sue for damages ; and 
the Fatal Accidents Act of Saskatchewan confers that right 
on the representative only in cases where the deceased 
himself, if he had lived, would have been entitled to main
tain an action and recover damages. Now, in the present 
case such an action if brought by Walpole himself, would 
have been barred by the provisions of the Workmen’s Com
pensation Act of British Columbia, and particularly by sec. 
11 (1) of that Act. The effect of that statute was that 
the deceased, who was resident and employed in British 
Columbia, held his contract of employment subject to the 
double condition—first, that he should be entitled to com
pensation for accidents, however caused, and, secondly, 
that he should have no other remedy. These conditions 
were, by virtue of the statute, incorporated in his contract, 
and were binding upon him wherever his action might be 
brought ; and if he had lived and had himself commenced 
proceedings in Saskatchewan for the company’s negligence, 
the condition would have been a sufficient answer to his 
claim.

From this it follows that the condition upon which alone 
the appellant was entitled to sue—viz., that the deceased
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I imself might have sued had he lived—is not fulfilled, and 
the action fails on that ground. The decisions of the Boarii 
in C.P.R. Co. v. Parent, 33 D.L.R. 12, 20 C.R.C. 141, [1917] 
A.C. 195, 23 Rev. Leg. 292, ami Workmen's Compensation 
Board V C.P.R. Co., 48 D.L.R. 218, [1920] A.C. 184, an 
in point.

The difficulty may be put in another way. By the well 
known rule laid down by Willes, J., in Phillips v. Eyn 
(1870), L.R. 6 Q.B. 1, an action will not lie in one country or 
Province for a wrong committed in another, unless two 
conditions are fulfilled. First, the wrong must be of such 
a character that it would have been actionable if committed 
in the country of the forum ; and, secondly, it must not have 
been justifiable by the law of the country where it was done. 
It is unnecessary for the purposes of this appeal to consider 
the precise meaning of the term ‘'justifiable," as used by 
Willes, J.; but, at all events, it must have reference to legal 
justification, and an act or neglect which is neither action
able nor punishable cannot be said to lie otherwise than 
justifiable within the meaning of the rule. In the present 
case, the negligence of the company was not actionable in 
British Columbia ; for, under the Workmen’s Compensation 
Act of the Province, no action would lie against the com
pany, but only a claim against the Board for compensation. 
It was, indeed, suggested that the negligence of the com
pany might have been the subject of a prosecution in 
British Columbia under secs. 283 or 284 of the Cr. Code; 
R.S.C. 1900, ch. 140, hut criminal negligence was neither 
alleged nor proved in the Canadian Courts, and the Board 
cannot assume its existence. This being so, then on this 
ground also an action by the deceased would have failed, 
and the appellant’s action fails also.

It was further suggested on behalf of the respondent 
company that the Fatal Accidents Act of Saskatchewan, 
Il.S.S. 1920, ch. 02, is confined to cases of negligence occur
ring within that Province ; but this question was not fully 
discussed, and their Lordships, therefore, express no opinion 
upon it.

For the reasons above given, their Lordships agree with 
the conclusion of the Court of Appeal, 00 D.L.R. 127, and 
they will humbly advise His Majesty that this appeal fails 
and should be dismissed with costs.

20.)

p.c.
Walpole 

r.N.k. Co.

Appeal dismissed.
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BANNER COAL CO. v. GEKVAIS.

.Alberta Supreme Court, Appellate Division, Beele, Hyndmate and 
Clarke, JJ.A. October du, 19dd.

Taxes < .'IE -17)- Of mineral riohts—School Assessment Ormn- 
ance (Alta.)—Constriction—Apportionment.

The School Assessment Ordinance as amended by 1017 (Alta.) 
eh. 43 see. 2, authorising the assessment of the interest of the 
owner or lessee of mining rights, does nut authorise the assess
ment of both the interests of the owner and also the interest 
of a lessee in the same mining right, but authorises the assess
ment of the mining rights as a totality when no exemption 
applies to them, and authorises the assessment of a lessee’s inter
est when and only when the owner’s interest is exempt. In re
gard to land, tiie liability for taxes as between landlord and 
tenant is in the absence of agreement, on the landlord. The 
taxes in respect of a mining plant whether real or personal 
property where the plant is owned by several persons, should be 
paid by the parties in proportion to the value of their portions of 
the plant.

[Reach v. Ceorlatid (11118). ,1.") D.L.R. 140; FitZfferald V. 
Firbank, [18117] 2 Ch. ini; Riddell V. McRae (1017), 34 D.L.R. 
102, 11 Alta. L.lt. 414; Freebiery v. Farmeret 1. relia une llaukee.e 
(1021), til D.L.R. 70. 14 S.L.R. 342, affirmed (1022), till D.L.R. 
142, lli S.L.R. 318, referred to. See Annotation, 40 D.L.R. 144. j 

Appeal from the judgment of Tweedie, J., on a special 
case as to the liability of the parties as between themselves, 
in respect of certain taxes, the questions submitted arc 
fully set out in the judgment of Beck, J. A.

Parlee, Free mem, Machay and Howson, for appellant. 
Hyndntan, Militer and Mathenon, for respondent.
The judgment of the Court was delivered by 
Beck, J.A.:—This is an appeal from the decision of 

Tweedie, J, on a special case.
The question between the parties is as to the liability as 

between themselves in respect of certain taxes ; the defend
ant being the landlord and the company the tenant. In 
England, there arc and have been for centuries a variety 
of rates and taxes, in respect of which the burden is, apart 
from agreement or statutory provision, in some instances 
on the landlord, and in some instances on the tenant; the 
former living colloquially spoken of as “landlord’s taxes”; 
the latter as “tenant’s taxes”. See Foa’s Landlord & Tenant 
5th. ed. pp. 182, 201, 208; Cockburn’s Iaiw of Coal and Coal 
Mining, p. 300. There is no doubt that in this jurisdiction, 
in the absence of agreement, the burden of paying the 
taxes arising from the assessment of land under our Munici
pal and School Assessment Acts, is on the landlord. This 
view of the law is traditional with us and is recognized and 
taken for granted in the Land Titles Act, 1906 (Alta.) ch. 
24 sec. 55, providing for an implied covenant on the part
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of the tenant to “pay all rates and taxes which may be 
payable in respect of the demised land during the continu- 
,nce of the lease." That is, if there is no covenant, express 

or implied on the part of the tenant, to pay taxes the law 
places the obligation to pay the taxes. The particular Act 

hich we have to interpret is the School Assessment Ordin
ance C.O. (Alta.) 1915, ch. 105. By sec. 26, all property 
-eal and personal, except certain exemptions, are made 
subject to assessment. In subsequent sections of the Ordin
ance. “land" is used as an equivalent for “ real property." 
Section 2, clause G (amendes! 1917 (Alta.) ch. 43, sec. 2.) 
reads :—

"The expression ‘land’ means lands, messuages, tenements 
tnd hereditaments, corporeal and incorporeal, of every 
nature and description and every estate or interest therein, 
and whether such estate or interest is legal or equitable, 
together with all paths, passages, ways, water-courses, 
liberties, privileges, easements, mines, minerals and quarries 
appertaining thereto, and all trees and timber thereon or 
thereunder lying or being, and without in any way restrict
ing the generality of this description land shall also include 
for the purpose of this Ordinance the interest of an owner 
„r lessee of mineral rights."

The foregoing clause was inserted in the School Assess
ment Act for the first time in 1917 (Alta.) ch. 43, sec. 2. 
With the exception of the words with reference to “mineral 
rights" it is a verbatim copy of sec. 2, clause (a) of the 
Land Titles Act (Alta.), ch. 24.

I think it quite beyond question that, subject to some 
exceptions, which I will notice, the intention of this Assess
ment Act is that a parcel of land should be assessed as an 
objective totality and that is not intended that particular 
l"gal or equitable interests should be looked for and when 
found assessed to their respective owners; that it was 
never intended that, for instance, the respective interests 
of a tenant for life, remainderman, mortgagee, landlord, 
tenant, the owner of an easement, or of trees, should be 
separately assessed.

The purpose, therefore, of the wideness and inclusive
ness of the definition is merely to make it clear that on the 
placing of the surface description of the land in the assess
ment roll all the things included in the definition are deemed 
■o be included in the assessment. This view does not pre
vent an increase in the amount of the assessment on the 
ground of such of the things enumerated as are a benefit
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Alta, to the land assessed increasing its value or prevent an 
A 11 iiiv increase in the amount of the assessment of adjacent lands 

lv'on the ground of such of the things enumerated as are a 
Banner benefit to it while assessed as part of other lands increasing 

c°Ai; ro. jts value gee A j Rench Co y Cruxlalid (1918), 43 O.L.R. 
Gervais. 209; affirmed 45 D.L.R. 140 (annotated), 43 O.L.R. 635.

----- In the ordinance, there are some express exceptions to
‘ ' the principle of assessing an objective totality.

Section 26 (the exemption section) expressly provides for 
the assessment of the interest of the occupant or person 
interested in Crown Lands i.e. ordinary Crown lands and 
Indian lands.

Before pursuing the interpretation of the ordinance, 
I refer to the history of the amendment of 1917.

In January, 1917, in the case of the Town of Colt man V. 
Head Syndicate (1917), 11 Alta. L.R. 314, Harvey, C.J., 
held, and his decision was affirmed on appeal (see 11 Alta. 
L.R. at p. 319), that under the Town Act, 1911-12 (Alta.) 
ch. 2, minerals were not assessable.

As that Act then stood, it was enacted that all lands 
should be liable to assessment, subject to certain exceptions, 
! sec. 266). An interpretation of land was given in sec. 2, 
sub-sec. 9 as follows:—

“ ‘Land’ includes lands, tenements and hereditaments and 
any estate or interest therein, and, for the purposes of 
assessment only, ‘land’ means land and any estate or interest 
therein, exclusive of the value of buildings or other improve
ments thereon.”

In that case the defendant had a certificate of title for 
an undivided half interest in "all minerals, other than gold 
and silver, which may be found to exist within, upon or 
under” the lands.

The letters patent upon which this certificate of title was 
founded recited that "the grantees have applied for a grant 
of the mining rights in the said land,” etc., and then granted 
“all minerals other than gold and silver, which may be 
found &c, subject to the payment of compensation to the 
owner or occupant of such lands as provided by any regu
lations of the Governor-in-Council on that behalf.

I interpose the observation that in the Patent “mining 
rights" and “minerals" are used equivalently and also that 
in the Regulations affecting Dominion Lands (Consolidation 
of 1889) not only are the same expressions used equivalently 
but “surface rights" is used as equivalent to the ownership 
of the surface. (See pp. 858 et seq. caption preceding sec.
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44; secs. 44, 48, 49, 50; pp. 848 et seq. sec. 8; Dominion Alta. 
Mining Regulations pp. 896-7, form “Surface rights.”) AppTlBiv

No reasons are reported for the affirmance of the opinion 
of Harvey, C. J., which must, therefore, lie taken to have coai, Co. 
contained nothing of moment with which the Appellate r. 
Division disagreed. After quoting the provisions of the CrRVAIS- 
Town Act quoted above, Harvey, C.J., 11 Alta. L.R., at p. Br,k. j.a 
316, quoted the definition of “land" from the Land Titles 
Act, which I have quoted above; and referring to the two 
definitions—the one in the Town Act, the other in the Land 
Titles Act; in which latter he italicizes the words “together" 
with and "appertaining thereto" as I have done,—he says 
at pp. 316, 317,:—
"The expression ‘estate or interest' in lioth Acts is the same, 
and apparently therefore has the same meaning in each. . .
... it is to be noted that in the extended definition of 
land’ in the Land Titles Act the word is not stated to mean 
or include mines and minerals but rather to mean something 
which does include the mines and minerals which are stated 
not to be, but to "appertain to’ the land. Where they arc 
excepted, they are not even included. They are in the same 
class as ‘ways’, ‘watercourses’ etc. It would not, I presume, 
occur to anyone that a person who had a right-of-way or 
other similar easement in respect of a particular parcel of 
land was, thereby, liable to be assessed as the owner of 
1 he land and to be called upon to pay the taxes.
In this view, we are still left with the consideration of 
whether ‘minerals’ are an ‘estate or interest’ in lands. They, 
quite clearly, are not the land because if they are all 
removed, the land will still be there. In a common meaning 
of the word ‘interest’ a person who owns them might be 
raid to have or even own an interest in the land, but we 
would say that his ‘interest’ is as owner of the minerals, 
not that his interest is the minerals. Moreover, it appears 
'u me that the use of the word in the expression ‘estate or 
interest" limits its meaning to something of a character 
imilar to ‘estate’. The term ‘estate’ as applied to interests 

in lands has a well recognised meaning due to the fact that 
under our law a person is not deemed to be the absolute 
owner of land but only of something which has for a long 
t me been designated as an ‘estate’ in it.”

The Chief Justice, after some further observations, con
cluded with the opinion that minerals were not assessable 
under the Town Act not even if the extended definition of

14—70 D.L.R.
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"land" in the Land Titles Act were to be deemed applicable 
to the former Act.

It was in consequence of the decision of the Court in 
the above mentioned case that the law was amended in 
1917:—

The Town Act by adding in 1917 (Alta.) ch. 24, to sec. 2, 
sub-sec. 4 the words :—(a) ‘Owner’ shall also mean and 
include the holder of any lease of any mineral rights from 
the Dominion of Canada,” and to sec. 2 sub-sec. 9 the 
words :—"And the interest of a holder of any lease of any 
mineral rights from the Dominion of Canada.”

The Rural Municipality Act, 1911-12 (Alta.) ch. 3, was 
also similarly amended 1917 (Alta.) ch. 26, and the extended 
definition of land already quoted was introduced into the 
School Assessment Act.

The situation at the time of the amendment being made 
was then this:—This Court had held that minerals were 
not assessable, under an authority to assess land, even 
though land was expressly declared to include mines and 
minerals appertaining thereto.

It is perfectly clear then that the purpose of the amend
ment of 1917 was to make minerals assessable. This pur
pose was effected in a very clumsy way in amending the 
School Ordinance, and the amendment must, !• think, be 
construed in this way. The ordinance makes real property 
assessable ; “land” and “real property” are used interchange
ably in the assessment provisions. The amendment means 
to declare that for assessment purposes—the Ordinance 
is directed only to assessment—“real property” or “land” 
which the Court had declared meant nothing but land, 
shall include also “mineral rights"—that is to say:—include 
m the sense, not that, if land is assessed, every estate or 
interest in it or thing appertaining thereto is enveloped in 
the assessment, because not separately assessable, but in 
the sense that “mineral rights” may be assessed as a dis
tinct and separate object of taxation.

I think it clear for the reasons I have indicated, namely, 
the common use of the expression, and the historical reason 
lor the amendment, that the expression “mining rights” or 
“mineral rights” means “minerals”.

I think it also clear that the use of the expression “inter
est of the owner or lessee of mineral rights” is not intended 
to derogate from the fundamental principle of the Assess
ment Act, that it is the objective totality which is to be
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assessed, unless, by reason of exemption, the interest of 
the owner is non-a.-sc ssable in which latter event, ami then 
only, can a less interest than the whole ownership l>e 
assessed. Consequently, 1 interpret the words authorizing 
the assessment of the interest of the owner or lessee of 
mining rights not as authorizing the assessment of both 
the interest of the owner and also the interest of a lessee 
in the same mining rights ; but as authorizing the assess
ment of the mining rights as a totality when no exemption 
applies to them and as authorizing assessment of a lessee’s 
interest when and only when the owner’s interest is exempt.

The "natural resources” in this Province are generally 
speaking vested in the Crown in right of the Dominion ; and 
■ o far as they still remain in the Crown they are. of course, 
not assessable. In some comparatively few instances, prior 
to the year 1887, the mineral rights have licen granted to 
individuals and they were included, I believe, in the grants 
to the Hudsons Bay Co. and the Canadian Pacific R. Co., in 
whose hands they are, to a large extent, exempt. In recent 
years, mineral rights have, I think, been parted with by 
the Crown only by way of lease. It was, doubtless, pri
marily, to enable the interests in mineral rights held under 
lease from the Crown to be assessed that the amendments 
of 1917 were passed.

As in the case of land, so in the case of interests in Crown 
lands or other exempted lands, I think it is the objective 
totality of the interest which is not exempted that is assess
able. So too, I think in the case of mineral rights it is the 
objective totality that is assessable, namely, the minerals 
themselves, if assessable, by reason of the Crown having 
parted with them, or, in case it has done so, if they are not 
otherwise exempted, the interest of a lessee only where the 
minerals themselves are not assessable. Where the minerals 
arc themselves assessable, in my opinion, no interest can 
be carved out so as to assess both the minerals and that 
interest. To repeat, the objective totality alone can be 
assessed. In the present case, presumably the defendant 
owns the minerals, but by virtue of sec. 29, the plaintiff 
company, as being in occupation or possession of some 
part, at least, of them, was apparently properly assessed.

In making such an assessment, the fact that they were 
being worked would properly be taken into account in 
ascertaining their value for assessment purposes. The 
proper form or method of assessment, however, docs not 
effect the respective right of different parties interested
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in the thing assessed. The Assessment Acts do not purport 
to touch that question. It must be determined by the 
general law applicable to the relationship between the 
oarties. Now, what is that relationship? So far, I have 
gone, apparently, on the assumption that it was that of 
landlord and tenant as was virtually assumed throughout 
the argument. But I think this assumption is wrong. The 
document creating the relationship between the parties 
is called an “agreement”. The defendant is called the 
"owner", Gilliland the predecessor of the plaintiff company 
is called the “operator”. The agreement commences with 
words of covenant between the “owner" and the “operator” 
containing nineteen clauses. There is no grant or lease. 
The word tenant is not used. It seems clear that the docu
ment is not a lease. The effect of the document is to create 
that kind of a right which is called a profit n prendre-, a 
right which is more than a mere license, more than a mere 
easement, but yet not a tenancy. See 19 Corp. Jur. tit. 
Easements, p. 870; Fitzgerald v. Firbank, [1897] 2 Ch. 96; 
20 Hals. tit. Mines, Minerals & Quarries, pp. 567, et neq.

As I have already pointed out, apart from agreement in 
the case of land, the liability for taxes as between landlord 
and tenant is upon the landlord. It seems to me that it is 
unquestionable that if the owner of minerals grants a lease 
of them, that liability is likewise on the landlord. In the 
case of the owner of minerals granting a license in the 
nature of a grant of profit a prendre it is not open to argu
ment that the same rule does not apply. Consequently, it 
would appear to be beyond question that the defendant in 
this case, being the owner of the mineral rights, must bear 
the taxes in respect of those rights.

In the result then, I hold that the taxes against the 
"surface rights” must be borne by the defendant and that 
likewise the taxes against the “mining rights" must also 
Le borne by him.

With regard to the plant, it appears that some portion of 
the plant is the defendants and some portion the plaintiffs. 
In my opinion, the taxes, in respect of plant whether real 
or personal property, falls upon the owner.

With regard then to the plant, my opinion is, that each 
of the parties ought to bear the taxes in proportion to the 
value of his portion of the plant.

With regard to the right of the tenant paving taxe.. 
which, as between himself and his landlord, the landlord 
ought to pay, reference may be made to the following 
authorities.
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Riddell v. McRae (1917), 31 D.L.R. 102, 11 Alla. L.R. 
414; 27 Am. & Eng. Ency. of Law 2nd. ed. p. 265; Sheldon 
on Subrogation, 2nd. ed., paras. 9, 36a; Dunlop v. James 
(1903), 67 N.E. Rep. 60; Frecburg v. Farmers Exchange 
Rankers (1921), 61 D.L.R. 79, 14 S.L.R. 342; affirmed 
03 D.L.R. 142, 15 S.L.R. 318; 24 Cyc. p. 1074. The right 
is based upon the well established rule that one interested 
in property may protect his interest by paying charges 
against the property and is entitled to be subrogated to 
the rights, though not always perhaps to the precise 
remedies- of the creditor.

In the result, the questions submitted to the Court should 
be answered as follows :—1. Does the lease impose any 
liability upon the Banner Coal Co. Ltd. for the payment of 
i he taxes assessed against “Gervais’ mining plant” and (or) 
•he “company’s mining plant?” and (or) the coal rights 
in or under the above described lands ? A. No. 2. In the 
event of Q. 1 being answered in the negative, does the School 
Assessment Ordinance, read either with or without the 
lease, impose or create any liability on the Banner Coal 
Co. Ltd., or as between the company and Gervais, for the 
payment of such taxes ? A. Yes, so far as the School 
District is concerned but not as between plaintiff and 
defendant, except as to the portion of the plant owned by 
the plaintiff. 3. In the event of questions 1 and 2 being 
answered in the negative, is the Banner Coal Co. Ltd., at 
liberty, by reason of the seizure of its property and threat 
of sale to deduct from the royalties payable to Gervais the 
amount of such taxes, paying the same to the School Dis
trict? A. Yes- except as to the portion of the plant owned 
by the plaintiff.

I think the defendant should bear the costs below and of 
the appeal.

Judgment accordingly.
November 28th.—Beck, J.A. :—Since the reasons for 

judgment were given in this case it has been brought to our 
notice that the assumption that the defendant Gervais was 
the owner of the minerals was incorrect—that he was the 
holder of a “lease” from the Dominion Government. This 
document is called a lease, Gervais is called the lessee, the 
words of grant are :

“Doth grant and demise unto the lessee, full and free and 
sole and exclusive license and authority to win and work all 
mines, seams, and beds of coal in, on or under the said 
lands ...................

Alta.
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Ran nek 
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“Together with full and exclusive license and authority 
for the lessee and his agents, servants and workmen to 
search for, dig, work, mine, procure and carry away the 
coal in such mines, seams, and beds wherever the same may 
be found within the limits of the said lands, and to dig, sink, 
drive, open and work such excavations, pits, shafts, levels, 
drifts, tunnels, and other works within and to construct 
such buildings and erections, machinery and appliances 
upon the said lands as shall from time to time be necessary 
and proper for the efficient working of the said mines, seams 
and beds of coal and for runnnig, raising, removing and 
making fit for sale of the coal therein and with all and every 
the rights and privileges granted to lessees in and for the 
said Regulations,” i.e. the Regulations made by order-in- 
council for the disposal of coal mining rights, the property 
of the Crown referred to in sub-sec. 2 of sec. .1 of the 
Dominion Lands Act, ch. 55.

In the recent case of Little v. Western Transfer <£• Co.. 
(1922), 69 D.L.R. 364, this Court pointed out the distinction 
between a grant having the effect of a grant of mineral 
strata and a grant having the effect of a grant of a mere 
right to lake the minerals. My present impression is that 
the Government “lease” has not alone the effect of granting 
a mere license to take the coal, but has also the effect—to 
accommodate the words used in the above mentioned case— 
of granting the projierty and exclusive right of possession 
of the whole space occupied by the layers containing the 
minerals and after the minerals are taken out the entire and 
exclusive user of that space for all purposes, i.e. during the 
term of the lease, and consequently I am of opinion that the 
document is a lease. If it is, then the reasoning which we 
have already applied to the case on the assumption that the 
defendant was the owner applies equally if he is a lessee 
from the Crown. Even if upon a most careful dissection of 
all the terms of the Government "lease” it might be held not 
to be a lease of strata of coal yet in view of the provisions 
of the Dominion Lands Act, the Regulations; and the fact 
that the Standard Departmental form is used, it must bo 
taken that the interest created by this instrument is the 
interest which is intended by the Provincial assessment 
provisions.

The decision already given must therefore stand.
Hyndman and Clarke, JJ.A., concurred.
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REX v. C ASK IE. B.C.
British Columbia Coart of Appeal, Macdonald, C.J.A., Martin, C.A.

Galliher, McPhillips and Eberts, JJ.A. October 3, 1922.
Intoxicating liquors ($ IIIA—55)—Unlawful sale of beer— 

Penalty under Government Liquor Act, 1921, B.C., ch. 30.
The penalty for a first offence of illegally selling beer in con

travention of sec. 40 of the Government Liquor Act, 1921 B.C., ch.
30, sec. 46 is that prescribed by sec. 63, i.e. not less than $50 and 
not more than $100.

Appeal ($ VIIIB—673)—From order of county judge affirming a
SUMMARY CONVICTION—POWER TO REDUCE EXCESSIVE PENALTY
—Government Liquor Act, 1921, B.C., 1st session, ch. 30,
1921, 2nd session, ch. 28—Court of Appeal Act, R.S.B.C.
1911, ch. 51 and amendments—Summary Convictions Act,
1915, B.C., CH. 59 AND AMENDMENTS.

Where a penalty in excess of that authorized by law has been 
imposed by the magistrate in a summary conviction for an offence 
under the Government Liquor Act, 1921 B.C., ch. 30, and the con
viction has been affirmed on appeal to a County Court Judge, the 
Court of Appeal for British Columbia has jurisdiction on a 
further appeal taken from the County Judge’s decision to amend 
the penalty of the conviction by virtue of the Court of Appeal 
Act, R.S.B.C. ch. 51 sec. 6 and B.C. Practice Rule 868.

Costs ($1—2c)—Of appeal to Court of Appeal—Appeal from 
order of County Judge on summary conviction re-hearing 
—No costs for or against Crown—Summary Convictions 
Act. 1915, B.C., ch. 59—Crown Costs Act, R.S.B.C. 1911, 
ch. 61—Court of Appeal Act. R.S.B.C., 1911, ch. 51.

Where the Court of Appeal ( B.C.) hearing an appeal from a 
County Court Judge upon the latter’s re-hearing of a summary 
conviction proceeding under provincial law reduces the penalty 
as in excess of that authorized by law but otherwise affirms the 
conviction, the order of the County Court Judge as to costs will 
not be interfered with. The Crown Costs Act, R.S.B.C. ch. 61 
does not permit a direction against the Crown to pay the costs of 
the appeal, taken to the Court of Appeal.

[He Van Horae Estate (1919), 47 D.L.R. 529, 27 B.C.R. 269, and 
(1921) 61 D.L.R. 194, applied.)

Appkal from an order of Lampman, Co. J„ of June 12,
1922. Reversed.

H. B. Robertson, for appellant.
C. L. Harrison, for respondent.
Macdonald. C.J.A. would allow the appeal.
Martin, J.A.:—According to our decision at the close 

of the argument the penalty for selling beer under sec. 46 
of the Government Liquor Act 1921, (B.C.) ch. 30, is pre
scribed by sec. 63, and for a first offence it is “a penalty of 
not less than fifty dollars nor more than a hundred dollars
........... ” But the accused being first offenders were wrongly
sentenced to imprisonment under sec. 62 and the question 
is, have we the power to impose the proper penalty and 
amend the conviction accordingly? By secs. 77 and 80 of 
the Summary Convictions Act, 1915, (B.C.), ch. 59 the 
County Court properly appealed to under sec. 75 had that
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B.C. power and the proceedings are a re-trial de noro “as well 
of the facts as of the law in respect to such conviction”, 
and upon fresh evidence, if desired, sec. 78.

Hex By our Court of Appeal Act, R.S.B.C. 1911, eh. 51, sec. 6 
Caskie. sub-sec. 4 (/), “an appeal shall lie (to us) ... . from any 

—— ’ point of law taken or raised on an appeal to the County 
J A-Court under the Summary Convictions Act.”

The imposition of the proper penalty is clearly a point 
of law, and counsel for the Crown submits that, as this 
appeal to us is one in the exercise of our ordinary appellate 
jurisdiction, we should exercise the power conferred upon 
us by Rule 868 and “give (the) judgment and make (the) 
order” which the Judge below “ought to have made” in 
this respect1 as was done by the County Court Judge in 
Rex V. Fleming (1921), 65 D.L.R. 229, 36 Can. Cr. Cas. 335. 
This submission is, in my opinion, correct and is in accord

ance with the principle of our decision in Alexander V. Van
couver Harbour Commissioners (1922), 65 D.L.R. 355, and 
with my views at least in Re Assignment of Kwong Tai 
Chong Co. (1922), 65 D.L.R. 132.

In Rex V. Sally (1920), 33 Can. Cr. Cas. 350, 28 B.C.R. 
268, where it was conceded (as it must be here after our 
decision) that a wrong penalty was imposed, we reduced 
the sentence to the proper term though that was not an 
appeal from a County Court but from a Judge of the 
Supreme Court refusing certiorari to quash a conviction, 
and we have, at least, as much power herein, and so I think 
the penalty should be $50, and, in default, imprisonment 
for 2 months with hard labour, and the conviction should 
be amended accordingly.

As to the costs: the present successful appellant paid 
them below to the informant, the Victoria Chief of Police, 
pursuant to the order of the County Judge appealed from, 
who had complete and express discretion over them, and as 
against “either party”, conferred by said secs. 77 and 80, 
and I see no reason to alter this direction because the 
conviction was good though the penalty was bad. As to the 
costs of this appeal they stand on a different footing, and 
I do not see how we can order the Crown to pay them, 
though unsuccessful, in the light of our decision in Re 
Succession Duty Act and Estate of Van Horne (1919), 47 
D.L.R. 529, 27 B.C.R. 269.* wherein we held that though 
a discretion in the Court below was there, as here,

* Editors note.
(See (1921), 61 D.L.R. 194 reversing (1920), 56 D.L.R. 226 an.l 
restoring 47 D.L.R. 529.)
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"expressly authorised” by sec. 2 of the Crown Costs At . 
R.S B.C. 1911, ch. 61, yet that express authorization coul 
not "be expanded to cover appeals in general” to this Court

Galliher, J.A.:—The appellants were convicted b 
Police Magistrate Jay on a charge of selling liquor contrai 
to the Government Liquor Act' 1921 (B.C.) ch. 30, an 
sentenced to six months’ imprisonment. An appeal wa 
taken to Lampman, Co. J., who dismissed the same. Appe: 
was then taken to this Court.

At the hearing it was decided that the appeal should I 
allowed, as the punishment imposed was as l'or an offent 
committed under sec. 26 of the Act, 1921 (B.C.) ch. 30, 
whereas it should have been under sec. 46 of said statut 
and was in excess of what should have been awarded, sub
ject to the consideration as to whether this Court had 
power to affirm the conviction and impose the proper 
penalty.

Section 80 (1) of the Summary Convictions Act, 1915 
(B.C.), ch. 59, is as follows:—
“80. (1) In every case of appeal from any summary con
viction or order had or made before any Justice, the Court 
to which such appeal is made shall, notwithstanding any 
defect in such conviction or order and notwithstanding 
that the punishment imposed or the order made may be in 
excess of that which might lawfully have been imposed or 
made, hear and determine the charge or complaint on which 
such conviction or order has been had or made, upon the 
merits, and may confirm, reverse, or modify the decision 
of such Justice, or may make such other conviction or order 
in the matter as the Court thinks just; and may by such 
order exercise any power which the Justice whose decision 
is appealed from might have exercised, and may make such 
order as to costs to be paid by either party as it thinks fit.”

Under this section there seems to be no doubt that the 
County Court Judge below could (had he come to the same 
conclusion as this Court) have so modified the conviction 
and this Court on appeal can make the order which the 
Judge below could have made.

The conviction, therefore, stands varied to this extent: 
that the penalty imposed shall be payment of the sum of 
$50 and in default of immediate payment, to imprisonment 
for 30 days, with hard labour. To this extent the appeal 
is allowed.

With regard to the costs below the special statute gives 
the Court below discretion to award costs to either party, 
and these are not interfered with.



218 Dominion Law Reports. [70 D.L.R.

Alta. 

App. I>i'

As to costs of appeal, this Court has already decided in 
the \'an Home Extole case xupra that they come within 
provisions of the Crown Costs Act, and no costs can be 
i'iven either party.

Eberts, J.A., would allow the appeal.
Appeal allowed and conviction varied.

MACINTYRE v. MILLER.

Alberta Supreme Court, Appellate Division, Stuart, Hyndman and 
Clarke, JJ.A. October 28, 1922.

Principal and agent ($ III—36)—Agent undertaking to procure
CERTAIN SHARES—NO DEFINITE TIME FOR COMPLETION OF
work—Right of principal to make other arrangements—.
Agent’s work rendered valueless—Right of agent to
RECOVER COMMISSION.

Where a person acting as agent for another undertakes to 
procure persons who will be willing to purchase certain shares 
and subsequently give an option the principal to sell same to him 
at a fixed increased price, there being no definite fixed period in 
which the work is to be completed and the agent proceeds to carry 
out the scheme but before it comes to fruition the principal makes 
other arrangements with other parties, rendering the agent’s 
work valueless and putting an end to the necessity for his further 
services. The agent is not entitled to recover the commission 
agreed to be paid on the completion of the work, nor can he 
recov< >n a quantum meruit especially where no such claim is 
made the pleadings.

Appeal by plaintiff from the trial judgment in an action 
to recover, for services rendered, or damages for breach of 
contract.

The facts of the case are fully set out in the judgments 
reported.

A. M. Sinclair, K.C., for appellant.
F. C. Meyer, for respondent.
Stuart, J.A., concurs with Clarke, J.A.
Hyndman, J.A. :This is an appeal by the plaintiff from 

the judgment of Ives, J.
The appellant is a solicitor practising at the town of 

Drumheller and the respondent is a coal mine operator of the 
same place.

It appears that the respondent during the year 1917 was 
desirous of purchasing or gaining the control of certain 
shares in the Premier Coal Co. Ltd., about 15000 in all, 
held by one Patrick and the others, and consulted the plain
tiff relative to the acquisition thereof.

Originally, efforts were made to induce certain persons to 
agree to purchase these shares from the defendant provid
ing he could first purchase them at a price which would net 
him a fairly substantial profit, but these efforts failed.
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Subsequently, defendant requested plaintiff to try to Alta, 
evolve for him some scheme whereby he might become the A “ 
owner of the shares and the former promised to take the ' _— 
matter under consideration. MacIntyre

What took place was related by the plaintiff as follows:— miller.
“The negotiations with Erne went on for a very con- ----

tolerable time and latterly Miller got tired, after theH”"'""'" ' * 
negotiations with Erne, and I went over to Erne’s store and 
Erne told me that he decided not to purchase the shares.
I saw Miller after that and informed him of what Erne 
had told me, and then he put up this proposition to me 
can you tell me any way whereby I myself can become the 
owner of the shares?’, I said I would take the matter into 
consideration and outline a plan and that he should call to 
see me again in regard to it. He agreed to do that. When 
Miller called I told him that I had outlined a plan and that 1 
would require a substantial fee before I would be prepared 
to disclose it to him. He said ‘all right, let me know what 
it is’. So I outlined the proposition to Miller and as a con
sequence of the plan that I suggested to him, he stated that 
he would allow me or give me 5,000 of the shares to bo 
purchased from Dr. Patrick. Q. What did you say to that?
V I agreed to take the 5,000 shares. Q. Now, what was 
the arrangement? A. The arrangement was to this effect.
I was to introduce parties who would be prepared to take 
up certain of these shares but Miller first of all was to 
purchase the shares or make a proposition to Dr. Patrick 
and then these people were ready to furnish the money with 
an option to Miller to repurchase from them. Q. Now, did 
iou make any effort to carry this out? A. As a consequence 
of what Miller told me, I approached two or three different 
men. The first proposition; if my memory serves me 
right, was this. 1 suggested that Miller should raise the 
money on a mortgage over his own house. He agreed to 
do that and executed a mortgage in blank. However, I did 
not know how much money I would get."

Plaintiff says that he succeeded in obtaining cash and 
promises to the extent of $5,750 and told defendant “we are 
now in a position to make a proposition to Patrick for the 
purchase of the shares.” Miller then asked him to let the 
matter stand for “about 2 days."

It is not material to relate the particulars but the fact is 
that Miller, unknown to plaintiff, was working in conjunc
tion with one Gibson to acquire the same shares and, 
apparently, did obtain them without in any way making
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Aita. use of the services of the plaintiff or the persons with whom 
^ |liv plaintiff was negotiating, and the services of the plaintiff 
'1 — ' were dispensed with and, consequently nothing came of his

Ma> I :< tyke efforts.
Plaintiff's evidence of what en took place is as 

follows :—
v “The time spent in my office was very short, Gibson just 
stepped out and I said to Miller ‘wait a minute, I want to 
talk to you in regard to this commission coming to me’ and 
Miller came over and sat down on the chair to my right 
hand side. I said T want to put this in writing’ and I 
had written only about one line when Miller got up to go 
out and he said this to me. ‘This will have to be in cash 
now on account of this pooling agreement,’ meaning 
whereby the commission coming to me would be in cash 
instead of in shares. Now, I agreed to take the cash 
instead of the shares. Q. And you were proceeding to put 
the agreement in writing? A. I had only about 1 line when 
he got up and he was afraid that Gibson might not come 
back. He was afraid because Gibson did not know of any of 
these negotiations going on between Miller and myself. 
Q. Then what happened after that ? A. Well, Miller left 
the office after that, having made that promise.”

After this, the parties met each other on several occas
ions, and according to the plaintiff’s evidence, defendant 
promised to pay him commission, but the matter never got 
beyond a bare, and more or less indefinite, verbal promise 
to be deduced from their conversation and conduct.

There was, however, clearly no other or new consideration 
to support such latter promise, and I am unable to appreciate 
upon what ground any legal claim can be based in respect 
thereof. However- as I understand it, it is not upon this 
promise the plaintiff really relies but upon the claim arising 
purely for commission as earned under the contract.

The promise referred to can, I think, be regarded merely 
as a circumstance in corroboration of the plaintiff’s testi
mony as to the alleged contract.

In substance, I think, the claim resolves itself into this. 
With no limit as to time fixed, plaintiff acting as defendant's 
agent, was to procure persons who would be willing to 
purchase 15,000 shares then owned by Patrick et al and 
subsequently give an option to defendant to sell same to him 
at a fixed increased price. That plaintiff proceeded to carry 
out this scheme, but before it came to fruition defendant 
made other arrangements with other parties, rendering
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plaintiff’s work valueless ami putting an end to the necessity Alta, 
for his further services. . ~ Div

Now, under these circumstances, I am inclined to think " __
that a claim on a quantum meruit would lie. But no suchMxi -Intyre 
claim is made and no amendment at the trial asked for, MER 
and whilst it was mentioned before us, was not strongly __ ’ 
pressed. Furthermore counsel for defence objected to ourl,,",lm-»i. 1 ' 
allowing it and stated that in the event of our doing so he 
would have several amendments to the defence to move for

Considering the opportunities the plaintiff has had to 
set up this claim ami the possible prejudice to the defence 
if allowed at this stage, I do not think we should now 
consider it.

The claim, therefore, must be restricted to a demand for 
the delivery of the 5,000 shares which plaintiff was to 
receive, or damages for the cancellation of his contract.

Admittedly, the shares were not acquired by defendant 
! hrough any intervention of the plaintiff, but in another 
manner not disclosed. Therefore, it cannot be said that the 
plaintiff is entitled to an agreed remuneration accrued as 
the result of an executed contract because such is not the 
fact. Nor can he claim that the defendant purchased the 
shares by making use or taking advantage of any of the 
work done by plaintiff up to the time when the matter was 
taken out of his hands. If defendant had made use of any 
of the plaintiff’s efforts then on the authority of Burchett 
v. Gowric A- Blockhouse Collieries, [ 1910] A.C. 614, I think 
he would have been entitled to his agreed remuneration.
(See also Kennedy V. Victory Lund <$• Timber Co. Ltd.
(1922), 68 D.L.R. 201). But the evidence does not disclose 
that the plaintiff was the effective cause or at all of the 
purchase.

There seems then nothing left to consider but the right 
of defendant to cancel the arrangement and purchase the 
shares himself or through the agency of another party, 
the accomplishment of his purpose not being in any way 
traceable to the plaintiff. (See Green v. Bartlett (1863),
14 C.B. (N.S.) 681, 143 E.R. 613.

It cannot be denied that, unfortunately, there is a very 
great lack of definiteness or clearness of just what the 
arrangement was, but I take it that the very least to be 
expected was that before any commission could be said to 
have been earned, plaintiff' must place himself in the posi
tion of being able to produce a person ready, able, and 
willing to enter into the proposed arrangement, that is,
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Alta, someone prepared to purchase Patrick's shares at 70. and 
Adp~7mv further agreeable to execute an option in favour of defend-

il_' ' ant. To my mind, the evidence does not satisfactorily
MacIm vmestablish this as a fact, and the trial Judge so found.

Mimer. At this stage then the contract- if we can call it such, 
—i " between the parties was terminated by defendant purchas- 

',Aing through another source.
There being no period fixed during which plaintiff was to 

complete the work, the agency was one at will and, there
fore, I think terminable at any time.

In Brinson v. Davie» (1911), 105 L.T. 1114, 27 Times L.R. 
442, 55 Sol. Jo. 501, it was held that:—
“Where the owner of property puts it in the hands of a 
house agent for sale upon commission, there is, in default 
of stipulations to the contrary, in the contract between the 
parties, an implied term that the owner shall be at liberty 
to sell the house himself or to employ other agents, and if a 
sale takes place by such means, the plaintiff is not entitled 
to commission although he has found a person prepared to 
purchase.”

Pickford, J.- at p. 135 said :—
“It seems to me that unless some specific terms were 

made between the parties to that effect, the putting of a 
house for sale into the hands of an agent does not prevent 
the owner of the house from selling it himself or from 
selling through another agent and if he does that before the 
lelationship of purchaser and vendor arises between himself 
and the plaintiff’s nominee, then the plaintiff has not found 
a purchaser, because the house has been already sold to 
someone to whom the owner had the right to sell it.”

In Wolf v. Tait (1887), 4 Man. L.R. 59, Killam, J„ 
delivering the judgment of the Court said. pp. 63-64:— 
“Probably as good a statement of the law as can be found 
in the line of the cases just referred is that given by Field, 
J., in Sibbald V. Bethlehem Iron Co. (1881), 83 N.Y. 378. 
The duty he [the broker] undertakes the obligation he 
assumes as a condition of his right to demand commissions 
is to bring the buyer and seller to an agreement. . . . We 
do not mean that the broker must, of necessity, be present 
and an active participator in the agreement of buyer and 
relier when that agreement is actually concluded. He may 
just as effectually produce and create the agreement, 
though absent, when it is completed, and taking no part in 
the arrangement of its final details. In Lloyd v. Matthews 
,1872), 51 N.Y. 124 at p. 132, the phrase used was that the
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broker was entitled to reward when the sale was effecte ! Alta, 
through his agency as the procuring cause. And in Lyon v . —z. 
Mitchell (1867), 36 N.Y. 235, at p. 237, the broail languag • 
is used that his efforts must have led to the negotiation IUcIntyre 
which resulted in the purchase of the vessel. But, in all the Mll'I EIi
vases, under all and varying forms of expression, the fund;. __ '
mental and correct doctrine is that the duty assumed by tb ",lmu,‘-J A 
broker is to bring the minds of the buyer and seller to a ; 
agreement for a sale and the price and terms on which it i- 
to be made, and until that is done his right to commission.-, 
does not accrue. ... It follows as a necessary deduction 
from the established rule that the broker is never entitled to 
commissions for unsuccessful efforts. The risk of faillir, 
is wholly his. The reward comes only with his success.
That is the plain contract and contemplation of the parties.
The broker may devote his time and labor and ex]>end his 
money with ever so much of devotion to the interests of his 
employer, and yet, if he fails, if without effecting an agree
ment or accomplishing a bargain he abandons the effort, 
or his authority is fairly and in good faith terminated he 
gains no right to commissions. He loses the labor and 
effort which were staked upon success. And, in such event, 
it matters not that after his failure and the termination of 
his agency what he has done proves of use and benefit to 
his principal. In a multitude of cases that must necessarily 
result. He may have introduced to each other parties who 
otherwise would never have met; he may have created 
impressions which under other and more favorable cir
cumstances naturally lead to and materially assist in the 
consummation of a sale; he may have planted the very 
seeds from which others reap the harvest; but all that 
gives him no claim. It was part of his risk that failing 
himself, not successful in fulfilling his obligation others 
might be left to some extent to avail themselves of the 
fruit of his labors. . . . Where no time for the continu
ance of the contract is fixed by its terms either party is 
at liberty to terminate it at will subject only to the ordinary 
requirements of good faith."

If the law as laid down in these decisions is correct, there 
being no time limit within which the plaintiff might operate, 
he was always subject to the risk of the defendant purchas
ing the shares himself or through the instrumentality of 
another, in which case, no claim to commission or com
pensation would ever accrue to him.
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Alta Legally, at any rate, bad faith is not imputed to the 
App Div ’lefendant, although one would no characterize his conduct

— us highly moral or smacking of what we sometimes call 
MacIntyre “cricket”. But the law being such as it is, the plaintiff

Miu.lr. should, before entering upon the business, have stipulated
— to avoid the very thing of which he now complains.

Clerk, J.A
It was also contended that the real contract was that 

defendant should give 5,000 shares, if plaintiff would dis
close the scheme which he had in his mind. But I do not 
think defendant could possibly have understood it in this 
light and such does not appeal to me as reasonable and, 
moreover, the statement of claim does not bear this out 
as it is expressly based on a contract of employment to find 
money for the aforesaid purposes.

Whilst it is regrettable that plaintiff should fail to reap 
any reward for his labour, nevertheless, if the law is on the 
side of the defendant, he is entitled to take advantage of it.

I would, therefore, dismiss the appeal with costs.
Clarke, J.A.:—After much sympathetic considera

tion, I am unable to find any sufficient ground to justify a 
judgment in favor of the plaintiff. As the action is framed, 
the plaintiff is entitled to a sum approximating $3,500 or 
nothing. From the rather vague arrangement between the 
parties, I gather that the plaintiff’s undertaking was to 
outline a plan whereby the defendant could acquire some 
15,000 shares of the Premier Coal Co., then held by Dr 
Patrick and his associates, which plan was that the plain
tiff would procure persons who would contribute sufficient 
money to purchase the shares, the expected price being at 
the rate of 70 cts. per share and that upon the purchase 
being made the shares w >u!d be transferred to the con
tributors, who would, in turn, give an option to the defend
ant to purchase them, thi price not being specified the 
plaintiff says “the idea was lo buy them in at a dollar”—and 
for carrying out this arrai gement, the plaintiff was to 
receive from the defendant one-third or approximately 
5.000 of the shares to be purchased.

It is evident that the plaintiff could not receive these 
shares from the defendant until ihe latter acquired them 
and he could not acquire them unless the contributors 
furnished the money and actually acquired the shares and 
further, unless the defendant exercised the option to take 
them and actually acquired them from the contributor
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The plaintiff entered upon the carrying out of the plan and Alta, 
arranged for a considerable sum of money but that is far . " 7)jv
..hort of what was required to be done to entitle him to the __
shares for even if he had procured all the money necessary MacIntyre 
to obtain the shares, and had actually obtained them for eh
the contributors, there still remained the exercise of the *----
defendant’s option, and his ability to carry it out before ' J A 
the plaintiff would be entitled to his reward. I do not see 
how it can lie said the liability to hand over the shares to 
the plaintiff ever arose.

The plaintiff, however, makes an alternative claim based 
upon a promise by the defendant to pay the value of the 
shares in cash. I think no effect can be given to this prom
ise for want of consideration. In my judgment, it was a 
mere nudum pactum. There remains the question of the 
plaintiff's right to recover for the services performed by 
him as upon a quantum meruit or as damages by reason of 
the defendant by his act preventing the plaintiff from 
earning his commission. I think this does not arise upon 
the pleadings, but if it were open 1 think the plaintiff must 
fail in this also.

It is not clear what interest the defendant eventually 
acquired in the shares procured from Dr. Patrick. It would 
appear that he did not obtain more than half of them and 
for all that appears, they may be encumbered for the pur
chase price. It is not shown that the defendant obtained 
them in his own right, and even if he did it was not by 
reason of any assistance from the plaintiff. It cannot be 
said that the plaintiff lost anything by being prevented 
from carrying out his plan. I think it very doubtful that 
the plaintiff would have procured the requisite money to 
obtain the shares under his plan, but even if he did, the 
defendant was not bound to exercise the option and as I 
think very probable, he may not have had the ability to 
carry it out even if exercised, and' in either case, the plain
tiff would have received nothing, his position is no worse 
by reason of the purchase of the shares in the manner 
they were purchased so that even if the defendant violated 
his agreement, the plaintiff suffered no damage by reason 
thereof.

I think the appeal must be dismissed with costs.

Appeal dismissed.
15—70 D.L.R.
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B.C. REX v. THOMPSON.
— REX v. READER.
1 Britiuh Columbia Court of Appeal, Macdovald, C.J.A., Martin,

Gallihei, Mrl'ltillipr nod Ebert», JJ.A, October .1, lfit. 
Apfeal (DUE— DO) — By crown from reversal of summary con

viction by County Court Junu.u Notice of appeal- 
service ON FORMER SOLICITOR FOR ACCUSED HEIJ) INSUFFICIENT 
WITHOUT EVIDENCE OF HIS CONTINUED AUTHORITY—SUMMARY
Convictions Act, 1915, B.C., m. Ml ami amendments; 
Coi rt of Appeal Act, R.S.B.C. lull. ch. 51 and amend
ments; Government Liquor Act, 1921, B.C., ch. 90; 1921 ; 
2nd session, ch. 2s.

Where a person accused of an offence against the Govern
ment Liquor Act, 1921 B.C. ch. 30 was convicted by the magis
trate but the conviction was quashed on appeal to a County 
Court Judge, a further appeal by the Crown to the Court of 
Appeal to re-instate the conviction cannot be heard unless notice 
of appeal has been served on the defendant. Service on the 
solicitor who had represented the defc-ndant la-fore the County 
Court Judge will not be sufficient in the absence of evidence 
that he still represented the accused; and where the latter had 
left the country immediately on his acquittal by the County 
Court Judge, the inference is that the solicitor is no longer 
acting for him.

Appeal by the Crown from the judgment of Brown, Co. 
J. May 11. 1922.

W. /). Carter, K.C., for appellant (Crown).
No one appeared for accused.

!
 Macdonald, C.J.A. and Eberts, J.A., would dismiss the

appeal.

THOMPSON’S CASE.
Galliher, J. A. :—On February 24, 1922, the accused 

Pete Thompson, was convicted of selling liquor and sen
tenced to 6 months in the common gaol at Nelson by Neil 
McCallum, Stipendiary Magistrate for Yale County, B.C.

On motion by way of appeal to the County Court Judge 
of Yale, the conviction was, on May 3, 1922, quashed. From 
l his judgment the Crown appeals to this Court. Counsel 
for the Crown (no one appearing for the respondent) stated 
that he had been unable to effect personal service of the 
notice of appeal upon the accused he having left the Province 
and gone to the United States, and that failing to make such 
service, after every effort to do so, he had caused a copy of 
the notice of appeal to be served on C. F. R. Pincott, who 
had appeared as solicitor for the accused on the appeal to 
the County Court. This is confirmed by an affidavit of 
service which appears in the appeal book.

There is no evidence or suggestion that Mr. Pincott was, 
at the time of service, acting in any capacity for the 
accused, and the inference is all the other way as the 
accused had left the country.
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The question to he determined is: Is such service suffi- B.C. 
tient to give this Court jurisdiction to hear the appeal'-’ c A 
In my opinion, it is not.

Our rules provide that notice of appeal shall he served 
on all parties affected by the appeal. Here there was no Thompson. 
;ervicc upon the accused nor upon any person representing M.r7~, x 
him.

Tlie most recent case I have been able to find is G oilman 
V. Croft on. [1914] 3 K.B. 803, 83 L.J. (K.B.) 1524, where 
most of the cases bearing on the point are considered.
There it was held Coleridge, J., 83 L.J. (K.B.) at p. 1527, that 
there was prima facie evidence that the solicitors upon 
whom the notice was served were still acting on behalf of 
the respondent and, therefore, were acting as the agents 
of the respondent in receiving the notice of appeal, and in 
such a case, personal service was not necessary. With this 
view, the others, Avory and Atkins, JJ„ concurred.

As I before pointed out, neither the accused nor any one 
that could lie said to be representing him was served.

As will be seen by a reference to the cases cited, and 
referred to in Godwan v. Crofton, supra, there is some 
conflict of authority on the point, but none of them go so 
far as to say that the Court can entertain an appeal on 
facts similar to those in the case at Bar.

READER’S CASE.
Gallihkr, J. A. :—In this case as the facts are similar 

to those in The King v. Thompson in which I have just 
handed down my judgment, the result will be the same.

Martin, J. A. (dissenting) : These appeals are gov
erned by our decision in Rex v. Johnson (delivered on June 
29, last) unless we have no jurisdiction to entertain them 
liecHuse of the notice of appeal not having been served 
upon the respective respondents “within 10 days after the 
conviction” as required by sec. 76 (h) of Summary Con
victions Act. 1915 (B.C.) ch. 59, as amended by 1918 (B.C.), 
rh. 87, sec. 3. It appears from the affidavits fded that every
thing that was reasonably possible to be done was, in fact, 
done to effect said service, but it was impossible to effect 
it because the respondents had left this country immedi
ately after their acquittal and gone to parts unknown in 
the United States. Service was made within due time 
upon the solicitor who had acted for them at their trial, 
but we are informed that he said he had no authority to 
continue to do so, and as there was nothing to be done in 
the working out of the judgment (conviction) the service



228 Dominion Law Reports. [70 D.L.R.

upon him was unauthorized and wholly ineffectual upon 
the principle we recently laid down in Sunder Singh v. 
Macrae, (1922), 65 D.L.R. 392.

We have been referred to the case of Wills & Sons v.
Hmosk. McSherry, [1913] 1 K.B. 20, 82 L.J. (K.B.) 71, 28 Cox.

Marti,,, j a.C.C. 254, 29 Times L.R. 48, in support of the submission 
that it in principle covers the facts at Bar and after a 
careful examination of it, I am of opinion it does so, and 
hence, we have jurisdiction herein. There are additional 
facts, it is true, in the Wills case which are absent from 
these, and there has been an unfortunate conflict of 
authority in the English cases but from the Wills case there 
is to be extracted from the judgment of each of the three 
Judges who sat on it, the clear opinion, stripped of extrane
ous circumstances, that where “the appellant had done 
everything in his power to serve the respondent and it 
was shown that it was impossible to do so” then that "is a 
valid excuse for not complying with the section", as Lord 
Alverstone, C. J., puts it at pp. 22-23 and the other Judges 
concurred, which concurrence involved the overruling of 
Foss v. Best, [1906] 2 K.B. 105, 75 L.J. (K.B.) 575, to which 
Channell, J. had been a party and he stated the principle 
in question thus, [1913] 1 K.B. at p. 26:—
“The question is whether the statute has been sufficiently 
complied with; if the party has done everything in his 
power to effect service and it is clearly impossible for him 
to do so. There are authorities which support both views, 
but as my Lord has discussed them so fully I need not do 
so again.”

I have considered the case of Godman V. Crofton, [1914] 
3 K.B. 803, 83 L.J. (K.B.) 1524, 24 Cox. C.C. 424, which is 
not in point and the question did not arise therein, because 
as Atkin, J., says, p. 812- “in the present case it is clear 
the solicitors had, in fact, authority to accept this notice. 
That being so, it is unnecessary to go further and shew that 
the notice actually came to the mind of the client."

It follows that the appeal from the order of the County 
Judge should be allowed and the conviction restored.

McPhillips, J.A. (dissenting) : I am in agreement with 
my brother Martin.

H.c.

r.A.
Rf.x

Crown's appeal dismissed.
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McMillan v. Canadian northern n. c®. imp.

Judicial Committee of the Privy Council, Viscount Cave, f,ord 
Par moor. Lord Phillimore, Clerk, LJ., and Duff, J. October Hi, 1922. 1
Master and servant (4 V—340)—Conflict of laws—Act com

mitted abroad—Action in Saskatchewan—Act not 
wrongful or unjustifiable where committed—Right of 
action—Workmen's Compensation Act (Ont.).

In order to sustain an action in Saskatchewan for damages for 
personal injuries received in another Province, it is necessary to 
establish not only that the negligent act upon which the action 
is founded would have been actionable under the law of Sas
katchewan if it had been committed within that Province, hut also 
that it was not justifiable by the law of the Province where it 
was committed, and where such act committed in Ontario is 
neither wrongful nor unjustifiable so far as the employer is con
cerned being the act of a fellow servant. The action cannot he 
maintained in Saskatchewan. The liability created by the 
Ontario Workmen's Compensation Act lining founded on accident 
simply and not on negligence or any other actionable wrong, and 
the character of the act, not being in any way changed, because 
the employer under the Act is made liable to pay compensation 
for the accident.

(Il'a/pole V. Canadian Northern R. Co. (1922). 70 D.L.R. 201, 
affirming fifi D.L.R. 127, referred to.]

Appeal by plaintiff from the judgment of the Saskatche
wan Court of Appeal (1921), 63 D.L.R. 257, 15 S.L.R. 52, 
dismissing an action ( 1920), 56 D.L.R. 56, for damages for 
injuries received in the course of employment, the accident 
being caused by the negligence of a fellow servant. 
Affirmed.

The judgment of the Board was delivered by 
Viscount Cave:—This is an appeal from judgment of 

the Court of Appeal of Saskatchewan (1921), 63 D.L.R.
257, 15 S.L.R. 52, affirming the judgment of the Court of 
King’s Bench for the same Province (1920), 56 D.L.R. 56, 
whereby judgment was entered for the respondent company 
in an action brought by the appellant for damages for in
juries. The action is similar in some respects to that of 
Walpole v. C. N. R. Co., in which judgment has lately been 
delivered by the Board, ante p. 201; but there are material 
differences both of fact and law to which reference must be 
made.

The appellant, at the time of the accident giving rise to 
the action, and for some time prior thereto, was a resident 
in Ontario, and was employed by the respondent company as 
a locomotive fireman. On November 12, 1918, the appellant 
in the course of his employment, was working a switch en
gine on the respondents’ railway at Rainy River in the Pro
vince of Ontario ; and while he was so employed, some rail
way coaches, which were standing on an inclined side track 
and which had not been properly braked, ran down the 
track and struck the appellant’s locomotive, causing him
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Imp. serious injuries. It is common ground that the failure to 
p^T set the brakes on the coaches was due to the negligence of 

a switchman in the respondents’ service. The appellant took 
McMillanno proceedings in Ontario, but on February 18, 1919, com- 
C.N i; Co.ment'e<* this action against the respondents in the Court of 

King’s Bench for Saskatchewan, claiming damages for the 
vi""un' c”*,injuries caused to him by the negligence of the respondent 

company or their servants.
The action was tried by Bigelow, J„ and a jury, and the 

jury fixed the damages sustained by the appellant at $10,700, 
but the Judge, nevertheless, entered judgment for the res
pondents, holding that the accident was not maintainable 
“because the plaintiff [appellant] was domiciled in Ontario 
at the time of the accident, and the Ontario Statute gave the 
Board under the Workmen’s Compensation Act, exclusive 
jurisdiction in the matter in question (56 D.L.R. at p. 60)”. 
On appeal to the Court of Appeal for Saskatchewan, that 
Court (consisting of Haultain, C.J.S., Lamont and Tur- 
geon, JJ.A.) affirmed the judgment, but on somewhat 
different grounds, 60 D.L.R. 257, 15 S.L.R. 52, hence the 
present appeal.

Before examining the reasons given by the Court of Ap
peal for its decision, it was necessary to state briefly the 
statute law applicable to the case. By Part I. of the Work
men’s Compensation Act of Ontario, 1914 (Ont.), ch. 25, 
which applies to railways, it is provided (by sec. 3 (1) ) 
that :—

“Where in any employment to which this Part applies, 
personal injury by accident arising out of and in the course 
of the employment is after a day to be named by proclama
tion of the Lieutenant-Governor in Council, caused to a 
workman his employer shall be liable to provide or to pay 
compensation in the manner and to the extent hereinafter 
mentioned.”

“Accident” is defined by (sec. 2 (a)) as including a wil
ful and an intentional act, not being the act of the workman, 
and a fortuitous event occasioned by a physical or natural 
cause. Other material sections are as follows :—

“4. Employers in the industries for the time being in
cluded in Schedule 2 [which includes railways] shall be 
liable individually to pay the compensation.

5. Employers in the industries for the time being in
cluded in Schedule 1, shall be liable to contribute to the acci
dent fund as hereinafter provided, but shall not be liable 
individually to pay the compensation.
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13. No action shall lie for the recovery of the compensa- Imp. 
tion whether it is payable by the employer individually or 
out of the accident fund, but all claims for compensation — 
shall-be heard and determined by the Board. McMillan

15. The provisions of this part shall lie in lieu of all rights c x jj" Co 
and rights of action, statutory or otherwise, to which a 
workman or his dependents are or may be entitled against1' l “vr 
the employer of such workman for or by reason of any acci
dent hapiiening to him on or after the first day of January,
1915, while in the employment of such employer, and no 
action in respect thereof shall lie" (as amended in 1915 
(Ont.), ch. 24, sec. 8).

The Act fixes the scale of compensation, and sets up a 
Workmen’s Compensation Board, which is to make and 
collect the assessments on employers in schedule 1, and is 
to have exclusive jurisdiction to determine all questions 
arising under Part I. of the Act. By Part II. of the Act 
the doctrine of common employment is excluded as to all 
employers falling within that Part ; but this provision has 
no application to railway companies.

It will be seen from the above summary that the Work
men’s Compensation Act of Ontario, 1914 (Ont.), ch. 25, 
differs from that of British Columbia, 1916 (B.C.), ch. 77,
(which was in question in Walpole's case, ante p. 201) in one 
material respect, viz., that in the former Province claims 
for compensation for accident are, in the case of certain in
dustries, including railways, to lie made not against the 
Board, but against the employers individually; but the 
amount of compensation so recoverable is limited by the 
statute and is recoverable only by proceedings before the 
Board. It should be added that in Saskatchewan the doctrine 
of common employment is altogether excluded. The King’s 
Bench Act, R.S.S. 1920, ch. 39, sec. 26 (14).

The action brought by the appellant in the present case 
is a common law action for tort ; and it is well-established 
that in order to found such an action in this country for a 
wrong alleged to have lieen committed abroad, two condi
tions must be fulfilled which were defined by Willes, J„ in 
Phillips v. Eyre (1870,) L.R. 6 Q.B. 1, at pp. 28-29, as fol
lows :—

“First, the wrong must be of such a character that it 
would have been actionable if committed in England. . ,
Secondly, the act must not have been justifiable by the law 
of the place where it was done."

The same rule, of course, applies to an action brought in
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Imp one Province of Canada for a wrong alleged to have been 
committed in another ; and it is, therefore, necessary, in 

—1 order that the present action may be sustained, to establish, 
McMillan not only that the negligent act upon which the action is 
C.N.R Co founded would have been actionable under the law of

----Saskatchewan if it had been committed within that Pro-
v„"Um c.,,-vjnce, but also that it was not justifiable by the law of 

Ontario. Whether the first condition is complied with in 
this c: se need not be considered if, as the Court of Appeal 
have held, 63 D.L.R. 257, the second is not fulfilled. The 
Judges of the Court of Appeal pointed out that up to the 
time of the passing of the Workmen’s Compensation Act, 
1914 (Ont.), ch. 25, the negligence in question, having been 
committed by a fellow servant of the appellant, would not 
have been imputed to the respondents or susceptible of any 
proceedings against them: and they held that the fact that, 
by the Act, the respondents were made liable to pay com
pensation for the accident in question did not make it other
wise than justifiable so far as they were concerned. The 
latter point was dealt with by Haultain, C.J.S., 63 D.L.R., 
at p. 262, as follows :—

“The liability thus created is not to pay damages for a 
wrongful act, but compensation for an accident. The right 
to compensation is founded on accident simply, not on negli
gence or any other actionable wrong. The act complained 
of in this case was the act of a fellow servant, which by the 
law of Ontario, is neither wrongful or unjustifiable so far as 
the employer is concerned, and in regard to which the em
ployer may justly be said to be innocent or excusable. The 
accident which happened in this case was an unforeseen 
event, which neither of the parties has occasioned or could 
prevent. The mere fact that the employer is liable to pay 
compensation for such an accident does not, in my opinion, 
attach any character of wrongfulness or unjustifiableness or 
guilt (as opposed to innocence) to the act upon which an 
action in this Province, founded entirely on tort, can be sup
ported. The gist of the action is negligence, the ground 
for compensation is the accident.”

In their Lordship's opinion the reasoning of Haultain, 
C.J.S., 63 D.L.R., at p. 258 et eeq., which was, in substance 
adopted by the other members of the Court, is both sound 
in itself and sufficient to conclude this case. No action for 
the negligence in question could have been brought against 
the company in Ontario apart from the statute; and the 
claim given by the statute is not a claim for damages for
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tort, but a claim (strictly limited in amount) for compensa- 
tion for the accident. The statute, therefore, does not make 
the negligence of the fellow servant not justifiable by the 
employer. There is no uuestion in this case of criminal 
liability.

For the aliove reasons, their Lordships will humbly advise 
His Majesty that this ap|>eal fails ami should lie dismissed 
with costs.

AppcoZ dinmisred.

BEtiKItT v. PARRY.

Alberta Supreme Court, Appellate Divittiou, Stuart, lieclc and 
//yndmau, JJ.A. November 11, 1922.

New trial ($ II—Ga)—Granting non-suit—Trial Judge in error
AS TO INFERENCE FROM EVIDENCE ADDUCED—SALE OF GOODS
Ordinance C.O., 1916 (Alta.), ch. 39.

Whore an Appellate Court is of opinion that the proper infer
ence from the defendant's conduct and all the circumstances of 
the case is that the parties intended the property in goods sold 
to pass when the goods were shipped, and that the trial Judge 
was in error in finding upon the evidence as far as it went that 
the property had not passed, and in non-suiting the plaintiff 
because he had not sued for damages for non-acceptance, the 
Court will order a new trial.

Appeal by plaintiff from the trial judgment granting a 
non-suit in an action for the price of goods sold and de
livered. New trial ordered.

/. B. Howatt, K.C., and B. I). Hawatt, for appellant.
/’. K. Graham, for respondent.
The judgment of the Court was delivered by
Stuart, J.A.:—Plaintiff owned some baled hay piled on 

his farm. Defendant came and bought all this specific pile 
of hay so baled at $18 a ton. Plaintiff agreed to haul the 
hay to Bentley and there weigh it on the town scales and 
then deliver it to the railway company for shipment accord
ing to orders which defendant was to leave with the railway 
company’s agent. Nothing at all was said about the time 
or manner of payment. Plaintiff hauled the hay, had it 
weighed as agreed and shipped it as instructed. Then he 
drew a draft on the defendant for the price, and attached 
the bills of lading to it with instructions to the bank to 
deliver the bills of lading on payment of the draft. By some 
means, the defendant got access to the cars and, apparently, 
found some defects in the hay, and refused to pay the draft. 
Plaintiff sued for the price of goods sold and delivered.

At the close of the plaintiff’s evidence, defendant asked

Alta.

App. Div.
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Alta, for a non-suit on the ground that sec. 6 of the Sale of Goods 
Xnp l’iv Ordinance, C.O. 1915 (Alta.), ch. 39 (sec. 17 of the Statute 
_ of Frauds), had not been complied with, and on the ground 

Beckrt that the property had never passed and that the plaintiff’s 
PaiVio. at"tion should have been in any case for damages for non- 
.— acceptance. From what was said by defendant’s counsel on 

stu.rt. j a. (h,, argument of the plaintiff’s appeal he was rather sur
prised at the trial that the Judge adopted his view in loto, 
did not ask him to adduce evidence for the defence or give 
him an opportunity to do so, but dismissed the plaintiff’s 
action with costs forthwith on both grounds. The plaintiff 
has appealed.

Upon the argument of the appeal, counsel for the respon
dent admitted that he was not entitled to succeed under sec. 
6 of the Sale of Goods Ordinance, inasmuch as he had merely- 
pleaded the ordinance generally without referring to any 
particular section. The defendant respondent in his de
fence first denied generally the sale and delivery and then 
pleaded alternately as follows :—"The defendant, L. A. 
Parry, agreed to purchase the said hay upon the condition 
that all of the pile of hay was of the same kind and quantity 
as the hay that could lie seen on the outside of the pile, ex
cept certain bales thereof which, apparently, had been 
rubbed by cattle, which bales the plaintiff agreed to leave 
out. The purchase price of the said hay was to have been 
$18 per ton f.o.b. Bentley. The plaintiff thereupon loaded 
the said hay into two cars, one of which was shipped to 
Medicine Hat. The consignee of the said hay refused to 
accept delivery thereof on the ground that the hay was very 
poor quality, mixed and in a rotten condition. The hay was 
musty, evidently having been wet in the stack previous to 
having been shipped and the greater part of the hay was un
fit for feed. This carload of hay was subsequently unloaded 
at Medicine Hal and sold for the best price obtainable and 
the net proceeds of the said car, after deducting cartage, 
labor, commission and $2 for telegrams, was $32.99, which 
sum the defendants bring into Court with their defence. 
They claim, however, that the said sum should be set-off 
against the defendant’s counterclaim hereinafter referred 
to. “With regard to the hay loaded in the second car, the 
plaintiff, contrary to the instructions of the dele idants. 
shipped both cars under one free freight certificate. As a 
consequence, one car was held up by the Canadian Pacific 
Railway Co. at Lacombe. While this car was so held up, the 
defendant, L. A. Parry, notified the plaintiff the condition
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in which the car shipped to Medicine Hat was, and pro
ceeded to Lacombe and examined the hay in the second car 
and found it in the same condition as the hay in the car 
shipped to Medicine Hat, and notified the plaintiff immedi
ately that lie would not accept the said hay. The hay in the 
second car was sold at Lacombe by the Lacombe North 
Western R. Co. for charges and the defendant, L. A. Parry, 
is informed by the railway company that there is held by 
the said company the sum of $28 in respect of the balance 
realised from the said hay after paying the railway com 
pany’s charges.

“The defendants set up against the plaintiff in extinction 
of the purchase price of the said hay, or in diminution there
of, the breach of the condition in the contract that all of the 
hay purchased by the defendants should be of a kind and 
quality similar to the bales of hay on the outside of the 
pile of hay hereinbefore referred to.”

The defendant also counterclaimed for damages for loss 
of profit and for telephone and telegram expenses and for 
loss of time.

The first question to be decided is whether the property 
in the goods had passed to the defendant. But, before deal
ing with this, I would like to observe that at the trial the 
plaintiff himself offered, in the first instance, and appar
ently as part of his case, evidence with regard to the quality 
of the hay. I think this course was rather unfortunate, and 
that it would have been better for the plaintiff to prove his 
sale and delivery and reserve his evidence as to the quality 
for his reply to the defence where it should properly have 
come in. Of course, he could not prevent the defendant 
from cross-examining his witnesses on that question, but 
the safer course even then would have been to wait till the 
defendant told his story about the quality and to recall his 
witnesses in rebuttal. If this had been done, I doubt if there 
would have lieen a non-suit. The course adopted rather con
fused, I think, the legal position of the parties.

Now were it not for one term of the contract, there would 
lie no doubt that, under secs. 18, 19, 20 and Rule 1 of sec. 
20 of the Sale of Goods Ordinance, the property in the 
specific ascertained pile of baled hay would have passed at 
the moment the bargain was made. Except for the one term 
referred to, there was nothing in the contract, the conduct 
of the parties or the circumstances of the case to show any 
different intention, although, as I shall point out, there are 
circumstances which point to an intention that the property

Alu.

Ai)i). Div. 

Hubert
9,

Parry. 

Stuart, J.A.
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Aka. .should pass. The one term mentioned was that the vendor 
Ann. uiv. should get Ihe hay weighed on the town scales at Bentley.

---- That being so, Rule III. of sec. 20, C.O. 1915 (Alta.), ch. 39,
Begert applies and it reads thus (being preceded however by the 
Parry, saving clause, “unless a contrary intention appears’’). 
— - A "Where there is a contract for the sale of specific goods in a 

"1,r ' deliverable state but the seller is liound to weigh, measure, 
lest or do some other act or thing with reference to the 
goods for the purpose of ascertaining the price, the prop
erty does not pass until such act or thing lie done and the 
buyer lion milice thereof."

The last phrase italicized is a change of the law effected 
by the English Sale of Goods Act, 1893 (Imp.), ch. 71, of 
which our ordinance is practically a copy. Prior to the Act, 
the simple doing of the thing by the vendor passed the pro
perty ipso facto. The phrase was added on a suggestion 
from Scotland “that it was unfair that the risk should be 
transferred to the buyer without notice.” See Wiiliston on 
Sales, paras. 265 and 266.

Now there is no direct evidence to shew that the plaintiff 
ever gave the defendant notice of the result of the weigh
ing. The defendant does not seem to have lieen asked about 
this on his examination for discovery, and the plaintiff said 
nothing about it in his testimony. It is not clear whether 
the defendant actually got the bills of lading. If he did, 
it might be very reasonably argued that he was thereby 
notified of the result of the weighing because the total 
weight appears upon those documents.

The defendant either saw these bills of lading or he got 
access to the cars without their production. The bills of 
lading were sent to a bank with drafts attached and there 
is no evidence from the banker at all to shew whether or 
not he ever even shewed the draft and bills of lading to the 
defendant. If even this had been done, there would, there
by, probably, have been a notification of the result of the 
weighing. But after all Rule III. of sec. 20 is, as are the 
other rules in that section, subject to a contrary intention 
of the parties appearing, and by sec. 19 (2) “for ascertain
ing the intention of the parties, regard shall be had to the 
terms of the contract, the conduct of the parties and the 
circumstances of the case."

There are, indeed, very important facts to be observed in 
this connection. It was agreed that the plaintiff should 
weigh the hay and then ship, not according to instructions 
then given, but according to instructions which should be
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left by the defendant with the railway agent at Bentley 
The plaintiff did so. And one of the instructions was thal 
the hay should he hilled, not to the defendant at Red Deer 
where he lived, hut a third party not before mentioned, 
viz., one W. Jaehary, at Medicine Hat. With this party the 
plaintiff had no privity at all. So the defendant expected 
and indeed requested the plaintiff to ship the hay to this 
third person. And on his examination for discovery the 
defendant when asked: “Who rejected this hay, Mr. Parry?" 
replied: "I didn’t reject it,” and added that “the receiver 
rejected it."

In my opinion, as this evidence stands, the proper infer
ence from the defendant’s conduct throughout and the action 
of the plaintiff at his request and all the circumstances is 
that the parties intended the property to pass, at least when 
the hay was shipped. My inference indeed is that the de
fendant, after buying the plaintiff’s hay, appropriated it to 
fill a contract he had made with Jaehary. It cannot he sug
gested that Jaehary was merely his agent at Medicine Hat, 
liecause the defendant’s assertion that he (the defendant) 
had not rejected the hay precludes that suggestion.

With respect to the provisions of sec. 21 (3), I am unable 
to see how this applies to the facts of this case. The plain
tiff did not send the bill of lading with draft attached to the 
buyer. He sent it to a hank, his own agent. The presump
tion in such a case is that the bank would never surrender 
the hill of lading, i.e., transmit it to the buyer until the 
draft was paid. There is no evidence that the buyer ever 
got the hill of lading at all. In the hank’s hands, it was 
still in the plaintiff's agent’s hand and not “transmitted to 
the buyer." Moreover, the provisions of see. 21 (3) are 
obviously for the advantage and protection of the seller and 
do not suggest something, i.e., his own wrong, which the 
buyer can take advantage of to his own benefit on a point of 
pleading.

It may of course be argued that by sending the bill of 
lading, not to the buyer but to a bank, the seller gave an 
even stronger indication of his intention to retain the pro
perty. But, in my opinion, the intention revealed by that 
act was merely an intention to secure payment of the price, 
and to protect the vendor’s lien therefor, not an intention to 
withhold the complete property in the goods. The matter is 
discussed in Williston on Sales, paras. 282 et xeq., and by 
Lord Parker of Waddington in giving the judgment of the 
Judicial Committee in The Parchim, [1918] A.C. 157, at pp.

Alta. 
App. Div.
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171-2. It in, undoubtedly, a ciue.stion for tlie Court to decide 
upon all the circumstances as to what was the intention in 
fact, instead of attempting to decide it upon the words of 
some single section of the ordinance.

The defendant says that he should have been sued for 
damages for non-acceptance. The well-known measure of 
damages for non-acceptance is based on the theory that the 
seller can resell in the market. Section 48 (3). But just 
how the seller could do so in the circumstances disclosed by 
the evidence so far ns it went (for ex. 4 is not evidence of 
the facts stated therein except as against the defendant) I 
find it somewhat difficult to understand. But be this as it 
may, my opinion is, with much respect, that the trial Judge 
was in error in finding u|x>n the evidence so far as it went 
that the property had not passed, and in non-suiting the 
plaintiff because he had not sued for damages for non- 
acceptance.

Of course, the defendant might l>e able to adduce evidence 
which would cast another light upon the intention of the 
parties as to the passing of the property. But at the trial 
he did not do so, but by his application induced the presiding 
Judge to give a non-suit. It would not, I think, be extreme
ly unjust to give judgment now for the price of the goods, 
leaving the defendant to proceed with his counterclaim as 
he might be advised, but on the whole I think the best course 
is to order a new trial generally. It is unfortunate that this 
is to be the result where so comparatively small an amount 
is involved. I think that in ninety-nine cases out of a hun
dred where the witnesses arc all present it is better to hear 
all the evidence which can be adduced so as to obviate the 
expense of a new trial. But there would probably have to be 
a new trial anyway with respect to the counterclaim so that 
the case may as well go back generally. With the evidence 
all adduced and each party knowing full well what the real 
dispute is about, there should be no difficulty about the form 
of the pleadings, and necessary amendments ought readily 
to be ordered.

The appeal will be allowed with costs, and a new trial 
ordered. But I think the plaintiff should also have the costs 
of the first trial against the defendant because the latter re
quested the trial Judge to take the course which we think 
was erroneous.

Appeal allowed, new trial ordered.
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THE DE LAVAL CO. v. ELIAS. Rusk.

Saskatchewan King'd Bench, Bigctoir, J. Kovcmher S, L.B.
Writ ami process (}I—8)—Whit of summons—Failiri: to serve 

Expiry—Application for renewal—Delay in making
APPLICATION.

On an application for the renewal of a writ of summon * after 
the lime of service lias expired, the plaintiff must shew pood rea
son for not at-rving the defendant. The application is not granted 
as a matter of course, and a delay of four months unaccounted 
for, from the expiry of the writ is fatal to un application to

[l.orÎHfi V. .Nosnr man (18%), fi It.C.K. 13.r>, applied.]
Appeal by defendant from the refusal of a District Court 

Judge, to set aside an cj- parti order renewing a writ of 
summons. Reversed.

P. //. Cordon, for appellant.
,1. /.. McDougall, for respondent.
UlùELOW, J. :—This is a contest over the renewal of a writ 

of summons. Plaintiff issued its writ April 29, 1921. On 
September 5, 1922, over 4 months after the writ had ex
pire I plaintiff obtained an rx parte order from Smyth,
D.C.J., renewing the writ for G months from April 29, 1922.
On October 23rd, 1922, defendant moved before Smyth,
D.C.J., for a re-hearing, and “for such further or other 
order as to the presiding judge may seem just and ex
pedient.” Jaclixon v. C.P.R. Co. (1908), 1 S.L.R. 84. On 
that application, defendant applied to set aside the order of 
September 5, 1922. The application was dismissed, and 
from that order, the defendant appeals.

There is no doubt that such an order may be made after 
the time has expired. But where the Statute of Limitations 
would be defeated by such an order, exceptional circum
stances should be shown. Hewett v. Barr, [1891] 1 Q.B. 98.

The Statute of Limitations, apparently, does not enter 
into this case. According to the plaintiff’s affidavit, it sues 
for a debt due October 1, 1916, and alleges payments made 
December 19, 1917, and December 26, 1919. These pay
ments are not denied by the defendant.

Rule 9. of our Rules of Court says:—
"The Court or a Judge, if satisfied that reasonable efforts 

have been made to serve such defendant, or for other good 
reasons, may order that the original writ. . . be renewed.”
No efforts were made to serve the defendant, but the excuse 
given for non-service is, “that since the date of the issue of 
writ of summons herein, defendant has, on numerous occa
sions. promised that he would pay the amount owing to the
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plaintiff, and as a result of these promises the plaintiff has 
withheld service of the writ.”

In answer to that, defendant says he never promised to 
pay the account, and says that the only correspondence was 
a letter from plaintiff written from Winnipeg May 18, 1921, 
to the defendant at Pambrum, Sask., to which defendant 
replied that he diil not owe plaintiff the amount claimed, 
but, if agreeable he would immediately forward them the 
sum of $100, and would come into Winnipeg in the fall of 
1921 and adjust fliis claim with them; and the defendant 
further says that he never received any reply to this letter.

Even if plaintiff expected defendant to call in the fall of 
1921 ami adjust the claim, there is the long unexplained 
delay from the fall of 1921 to Septemlier 5, 1922. If plain
tiff has any evidence showing that defendant has, on numer
ous occasions, promised to pay the amount owing, as alleged 
in his affidavit, between the time of the issue of the writ and 
the time for renewal, I think plaintiff should have shown 
that. The burden is on plaintiff <o show good reason for 
granting this application; it is not granted as a matter of 
course.

The affidavit for the plaintiff is made by the collection 
manager at Winnipeg. Defendant has lived all the time in 
question at Pambrum. Sask. If there were any promises of 
payment, as alleged, they would probably be made by letter, 
which plaintiff could easily produce; or if the promises were 
made verbally, I think plaintiff should have shown when and 
where they were made. In Luring V. Sonneman (18961, 
5 B.C.R. 135, Drake J. held that a delay of 4 months unac
counted for from the date of the expiry of a writ is fatal to a 
motion to renew the writ.

In my opinion, the District Court Judge should have set 
aside his ex parte order made Septemlier 5, 1922. The ap
peal is allowed and the said order set aside with costs.

Appeal allowed.

. JAMIESON v. TAYLOR.
Alberta Sii/iri me Court, II’o/nA, J. November 15, litiS.

Costs (♦!—14)—Security for costs ok counterclaim—Discretion 
ok Ctoat Claim mumme m rLAiwnrr’e cause ok action 

In an action where a foreign plaintiff suing for the price of 
goods sold and delivered ha* been ordered to give security fur 
costs and the defendant counterclaims for damages, it is for the 
Court to determine in the circumstances of the case and in the 
exercise of its discretion, whether the counterclaim is made sub
stantially, by way of defence, or whether it is to be regarded a< an 
independent claim, in respect of matters foreign to the action, and
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whvrv HUch cuulitm-luim ariei-* out of anil i* founded upon thi 
tranaaction which conatitutee the plaintiff's cause of action. The 
t'ourt will not order the defendant to give security for the costs 
of such counterclaim.

[Neat Fecit & Co. v. fiewral Accident etc., Corp'n, [lllll] II 
K.1I. till', followed.]

Appeal by the plaintiff from the refusal of the Master to 
ortler defendant to give security for costs. Affirmed.

I). J. Broomfield, rotitrn.
Walsh, J.:—The plaintiff sues for $724.16 the price of 

goods sold and delivered. The defendant pleads that $281.26 
of this sum represents the price of certain varnish for which 
he is not liable, Itecause it was not reasonably fit for the pur
pose for which it was sold, that he ordered it as the plaintiff 
knew for the purpose of putting the final coat on auto
mobiles and carriages, and that he relied on the plaintiff's 
skill and judgment to supply varnish fit for such purpose, 
that he used it for such purpose, but that it lost its gloss, 
turned white, became dead, cracked up and came off the 
automobiles on whieh it was used, necessitating the re
varnishing of the same by him at a cost to him of $1,850, in 
addition to which he has been injured to the extent of $5,000 
in his name and reputation as a painter. By counterclaim, 
he asks judgment for the above sums of $281.25 and $1,850 
and $5,000,

The plaintiff lives in Montreal and has been ordered to 
give security for costs of the action. The Master refused 
to order the defendant to give security for the costs of the 
counterclaim and from this refusal the plaintiff appeals.

It is only in respect of the claim for $1,850 and $5,000 that 
the plaintiff seeks this security as the item of $281.25 may, 
under the Sale of Goods Ordinance, lie applied in payment 
pro tanto of the purchase price, of the entire shipment and 
so is, in effect, a defence to that extent to the plaintiff’s 
action.

New Fcnix Co. et til, v. General Accident, etc. Corp'n, 
[1911] 2 K.B. 619, a judgment of the Court of Appeal ap
pears to be the last word of authority upon the question. 
The head-note states, I think with reasonable accuracy, the 
result of the various judgments. It says; “It is for the 
Court to consider in the exercise of its discretion whether 
having regard to the circumstances of the particular case, 
the cross-claim must be treated as made substantially by 
way of defence to the action against the claimant or whether 
it must be regarded as being in the nature of an independ
ent claim made in respect of matters foreign to that action 
and, therefore, one with regard to which security for costs 

16—70 H.L.H.

Alta.

sE
Jamieson

v.
Taylor.
Wti'.h, J.



Dominion Law Reports. [70 D-l-.lt.

ought to be ordered to be given." The question really is 
whether as Harwell. L.J., put it, the counterclaim goes so far 
beyond the subject-matter of the original claim as to con
stitute in substance a fresh action.

This counterclaim arises out of and is founded upon the 
transaction which constitutes the plaintiff’s cause of action. 
The only defence that is set up to the plaintiff's claim is the 
defective quality of a portion of the goods sued for which 
he says entitles him to reduce his indebtedness to the plain
tiff by the sum of $281.25. His counterclaim is founded on 
the damage which he sustained by the use of this same de
fective material. If he cannot succeed in his defence, his 
counterclaim must fail. If he does succeed in his defence, 
he may, upon proof of some further essential facts, be en
titled to recover upon his counterclaim. Under these cir 
cumstances, I think that the Master exercised a proper dis- 
cretion in refusing to order security for the costs of the 
counterclaim, and so I dismiss the appeal with costs of it to 
the defendant in the cause.

Appeal dismissed.

MAJOR ». CANADIAN PACIFIC K. CO.
Supreme Court of Canada, Haynes, CJ., Idiagtoa, Anglia, Br,nf, 

and Mignaalt, JJ Jaae 17, IttiJ.
Carriers (MilK -810)— Importation or i.iqiuR into Ontario

InTENIIEII VIOLATION OF LAW FY CON SHINES—Loss OF LI(|I OH 
FaILCHE TO COMPIXTK CONTRAIT BY CARRIER—KlOHT or 
CONSIGNEE.

A consignee of liquor imported into Ontario under an illegal 
contract, and intended to be sold in Ontario in breach of the law 
cannot recover damages against the carrier for loss of such 
liquor by theft from the car in which it is being shipped.

[Holman V. Johnson (1775), 1 Cowp. 341. 118 E.R. 112(1; 
Sint peon v. Man* (1876), 7 Taunt. 246, 12» E.R. 9»; Tania, v 
Chester (1869), L.R. 4 Q.B. 309, applied ]

Appeal by plaintiff from the judgment of the Supreme 
Court of Ontario, Appellate Division (1921), 67 D.L.R., al 
p. 347, affirming the trial judgment 67 D.L.R. 341, 51 
O.L.R. 370, dismissing certain actions brought against the 
defendants as carriers to recover the value of intoxicating 
liquor shipped to the respective plaintiffs at Windsor from 
Montreal and stolen or destroyed while in the custody of 
the defendants. Affirmed.

(!. F. Henderson, K.C., for appellant.
Angus MarMurchy, K.C., for respondent.
Davies, C.J.:—For the reasons stated by my brother 

Anglin, J„ with which I fully concur, I would dismiss this 
appeal with costs.
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IuiNGTON. J. :—The appellant induced, through his agents Can. 
at Montreal, the respondent, to accept at Montreal a ship- s c 
ment of intoxicating liquor to be carried by it to Windsor, -—
in Ontario, to be delivered to appellant at the latter place, MxJUH 
by assuring it in the shipping bill as follows:—“We herebyc. p.'r. Cu. 
undertake and declare that this shipment is of a class and 
shipped under conditions permitted by law."

The trial Judge, Lennox, J. (1921), 67 D.L.R. 341, at p.
;!42, 51 O.L.R. 370, finds that the said shipment of liquor 
was, in fact, intended by the appellant to be used by him in 
way of selling same in Ontario in violation of the statutes 
then in force prohibiting such resale, and hence also in vio
lation of 1916 (Can.), ch. 19, secs. 1 and 2, designed to aid 
the existent prohibition enactments in force in Ontario.

Part of the goods so shipped were stolen from the res
pondent’s car at Windsor, wherein same had been so ship- 
lied, and the appellant seeks to hold the respondent as a com
mon carrier liable for such loss.

This pretension has been rejected both by the trial Judge.
Lennox, J., anil the second Appellate Division of the 
Supreme Court of Ontario ( 1921 ), 67 D.L.R. 341, 51 O.L.R.
370. Hence this appeal to us.

The relevant law is as was stated by Lord Mansfield in 
Holman v. Johnson (1775), 1 Cowp. 341, at p. 343, 98 E.R.
1120, as follows:—

“The principle of public policy is this : ex dolo malo non 
oritur actio. No Court will lend its aid to a man who founds 
his cause of action upon an immoral or an illegal act. If. 
from the plaintiff’s own stating or otherwise, the cause of 
action appears to arise ex turpi causa, or the transgression 
of a positive law of this country, there the Court says he 
has no right to lie assisted. It is upon that ground the 
Court goes ; not for the sake of the defendants but because 
they will not lend their aid to such a plaintiff."

That remains good law to the present, seems most aptly 
to answer the claim herein of the appellant, and should not 
lie frittered away by any nice distinctions.

This statement of the law is none the less applicable 
though not applied therein to defeat the claim made because 
the contract there in question was one made abroad and 
violated no English law; yet the principles so enunciated 
have been adopted and applied in a long line of cases since.

If the goods in question had been stolen in the Province 
of Quebec and there had been no such Dominion Act as re
lied upon, possibly the respondent might have been liable,
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ran. but who can question the intention of the law applicable to 
TTTT sale, or intention to resell, in Ontario, and the Dominion 
'LL Act being prohibitive of such traffic unless for the private 

Major consumption by the consignee, 
r p 'r Co I need not follow the history of the application of the law 

J_! so declared by Lord Mansfield in Holman V. Johnson, supra.
The appellant seeks to apply the exceptional cases cited 

in Broom’s Legal Maxims, 8th ed„ where only a penalty was 
attached to the Act, and prohibition was not intended.

It is quite true that there are many cases which have 
arisen, under some Revenue Acts for example, when it was 
held that the purview of the Act not being prohibition, 
therefore, the turpitude of which the Court must take notice 
did not exist.

I am afraid that is asking us to go blind in this case.
In like way conversely the case law relative to the results 

arising out of the Gaming Acts and other such Acts do not 
help much unless to confuse one and so mislead.

Again it is suggested that this action is founded on tort 
and not on contract.

1 cannot so hold for it clearly is founded on the contrac
tual relation between the appellant and respondent as a com
mon carrier, though these relations are so often changed 
by statutory provisions.

I would dismiss the appeal with costs.
Anglin, J. :—In my opinion, however, the plaintiff’s case 

is put upon the pleadings and facts in evidence his claim 
must be for breach by the defendant of its obligation to 
deliver certain of his goods to him at Windsor, Ontario. His 
sole cause of action consists of the duty so to deliver and 
its breach. To establish that duty, he is obliged to shew 
the placing of his goods with the defendant for the delivery 
alleged. But the placing of the goods with the defendant 
for that purpose was, upon the evidence, a contravention of 
the statute, 1916 (Can.), ch. 19, sec. 1 (a), inasmuch as it 
was a step in causing them to be sent or carried from one 
Province of Canada into another Province of Canada with 
the intention of there dealing with them in violation of the 
law of such latter Province.

The plaintiff is, therefore, in establishing his cause of 
action obliged to invoke an illegal act in which he partici
pated and consequently cannot maintain his action. Simpson 
V. Bloss (1816), 7 Taunt. 246, 129 E.R. 99; Taylor v. Ches
ter, L.R. 4 Q.B. 309, at p. 314, 10 B. & S. 237, (1869), E R A. 
1272. The illegality is not in a collateral matter but in the
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i very transaction out of which the alleged duty arose of the Van 
nonfulfilment of which the plaintiff complains.

The defendant, being itself innocent in the matter, is not Ll— 
precluded from setting up as a defence the illegal intent of Major 
the plaintiff. ç. p. it. Co.

The statute 1916 (Can.), ch. 19, was passed in aid of ----
I provincial temperance Acts. Its penalizing clauses were Br",l™r 1 
• enacted not merely for the purpose of revenue but to supple- 
I ment anil render more effective certain prohibitory pro- 
I visions of such provincial enactments. They, therefore, im

pliedly prohibit and render illegal the acts they penalize.
Broom’s Legal Maxims, 8th ed., p. 579,

1 have no doubt that the judgment appealed from is right 
and should lie affirmed.

Brodevr. J.:—In 1916, the Province of Ontario passed a 
law by which no person could sell liquor without a license, 

i The same year, the federal Parliament, for the evident pur- 
« [aise of reinforcing the temperance sentiment of the Pro- 
I vinces, passed a law 1916 (Can.), ch. 19, sec. 1 (a), declar- 
I ing that any person who sends, ships, in any Province from 
| any other Province any intoxicating liquor “knowing or in

tending that such intoxicating liquor will or shall be there
after dealt with in violation of the law of the Province into 

| which such intoxicating liquor is sent, shipped .... 
shall lie liable .... to a penalty."

In March, 1920, the appellant Major, who had been for 
years connected with the liquor trade in Ontario, bought 
in Montreal 100 cases of liquor from L. W. Young & Co. and 
had them shipped by the C.P.R. to Windsor, Ontario. The 
railway company would not undertake to carry these goods 
without having from the shipper a written guarantee that 
the liquor was "of a class and shipped under conditions per
mitted by law.”

The goods arrived at destination at Windsor; but a part 
of the shipment was stolen in the yards of the railway com
pany. There is no evidence that this robbery has been ren
dered possible by the negligence of the company in not pro
perly guarding the yards or in not maintaining therein 
sullicient police protection. Major now sues the company to 
recover the value of the cases which have been stolen.

1 should state also that in the month of May, 1920, Major 
was convicted under the Ontario Temperance Act, 19(6 
(Ont.), ch. 50, for having sold, in breach of the Act, all the 
liquor he had received from that shipment and from other 
similar shipments. The irresistible inference from this
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Can. conviction is that Major was still busily engaged in the 
S.C. liiiuor business, but was now carrying out that business 
—— illegally without having the required license.

Majoe The railway company pleaded in answer to Major’s action 
C. P.'r. Co.that the liquor had been purchased by Major with the in- 

_ -— . tent of violating the Ontario Temperance Act, 191(1 
*' ‘ (Ont.), ch. 60, that he was of bad faith when he repre

sented through his agents that the shipment was made for 
legal purposes, that the contract to carry that liquor was 
illegal and that he could not recover under it.

The trial Judge, Lennox, J., found that these goods had 
been bought by Major for an illegal purpose. The latter 
tried to establish that the liquor had been imported in On
tario for his own personal use; but the trial Judge did not 
believe him.

It was evident that he was engaged in an illicit trade and 
when he shipped these goods, he knew and intended that 
such liquor was to be dealt with in violation of the law of 
Ontario. As far as he was concerned, the contract of car
riage which Major made with the C. P. R. of that liquor wa« 
illegal.

This finding of the trial Judge, Lennox, J., was concurred 
in by the Appellate Division, 67 D.L.R. 341, and there is 
certainly no justification for us to interfere with this find
ing.

Then could Major, who has induced an innocent defendant 
to enter into a contract involving violation of a law, re
cover damages from that defendant for failure to complete 
the contract?

As 1 have already said, no negligence is charged against 
the defendant railway company. I am of opinion that the 
plaintiff having delivered these goods under an unlawful 
agreement, he could not recover them back. Taylor v. 
Chenier, L.R. 4 Q.B. 309, 7 Hals., p. 408, sec. 845, says :— 

“No action can be brought for the purpose of enforcing 
an illegal contract either directly or indirectly, or of re
covering a share of the proceeds of an illegal transaction, 
by any of the parties to it. Where the object of a contract is 
illegal the whole transaction is tainted with illegality, and 
no right of action exists in respect of anything arising out 
of the transaction. In such a case the maxim In pari deliria, 
potior i at conditio defendentis applies, and the test for de
termining whether an action lies is to see whether the plain
tiff can make out his claim without relying on the illegal 
transaction to which he was a party.”
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Applying those principles us laiil down in Taylor v. Ches- , an 
1er and in Halsbury to the facts of this case, I consider that s ç 
the plaintiff Major made an illegal contract when he shipped — 
his liquor to Windsor with the intent of violating the Ontario 
Temperance Act, 1916 (Ont.), ch. 50. c p. R. Co.

Mr. Henderson, in his able argument, stated that the 
action was in tort and that in such a case the principles J
above quoted would not apply. Whether his claim is for 
the recovery or delivery of the goods or whether it is for 
damages arising out of non-delivery, the plaintiff has to 
rely on the contract of carriage which he made with the 
company ; and, as this contract is illegal, he could not re
cover, whether his action is in tort or ei contractu. In such 
cases, the Courts cannot lend their assistance to an action 
which appears to arise ex turpi causa, or the transgressing 
the law of this country. Holman v. Johnson, 1 Cowp. 341, 
at p. 343.

For those reasons, I am of opinion that this appeal should 
be dismissed with costs.

Mignault, J. :—Notwithstanding Mr. Henderson’s very 
ingenuous argument for the appellant, I cannot escape from 
the conclusion that to succeed he must rely on an illegal con
tract, although an innocent one insofar as the respondent 
is concerned.

Mr. Henderson argued that the shipment of liquor was 
not prohibited by the statute, 1919 (Can.), ch. 19, but that 
the person shipping it, with the intention that it be there
after dealt with in violation of the law of the Province into 
which the liquor was sent, merely incurred a penalty. I 
cannot so read the statute ; it is clearly prohibitive, as the 
context shews. So the intention of the appellant, when he 
made the shipment, to deal with the liquor, when it reached 
him in Windsor, Ont., in violation of the Ontario Temper
ance Act, 1916 (Ont.), ch. 50, rendered the shipment an 
illegal one.

Mr. Henderson also argued that he could claim damages 
from the res|xjndent for non-delivery of the liquor without 
relying at all upon an illegal contract of shipment, but on 
the ground that the defendant having come into possession 
of the appellant’s property and having by its negligence 
suffered it to be stolen, the appellant could proceed 
against the defendant in tort and not upon any contract of 
shipment. The refinement of this distinction shews the in
genuity of the counsel, but, to my mind, it is utterly impos
sible to get away from the contract. The appellant had the
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Imp. liquor shipped to him, mid a portion of it was lost or stolen
p(. Iiefore it reached him. The liability clearly arises here out

of the contract. The respondent, acting as a common car
rier of goods, was in possession of this liquor by virtue of 
a contract of carriage. It was liable without proof of negli
gence, this liability being one at common law. It is true 
that an action of tort lies against a common carrier without 
proof of any contract (Hals., mb tit Carriers, p. 8, sec. 13), 
but it is impossible to disregard the contract in a case like 
this one, where a contract was made in violation of the law. 
Even if the plaintiff could state a cause of action without 
referring to any contract—on the contrary, in his state
ment of claim he expressly alleges the contract of carriage— 
still, if it appears from the evidence that there has really 
lieen an unlawful contract lietween the parties, the Court 
would be bound of its own motion to take the objection that 
the contract is void. Moutefiore v. Metnlay Motor Com
ponents Co., [1918] 2 K.B. 241.

I think, therefore, that the appeal should be dismissed 
with costs.

Appeal dismissed.

CITY OF MONTREAL i. A TTY-LENT. OF CANADA AND A TTY 
LENT. OF QUEBEC.

Judicial Committee of the Privy Council, l inrun at Care, Lard 
tarmoor, Lard Phillimorr, Clerk, I.J., and Ituff, J. October V4, It*.': 
Taxes <(IF—»0)—Crown lands—Right or tax lessee Sec. 3«2A. 

or Charter or City or Montreal—Kec. 125 11. N. A. Act, 
IS 17—Constriction.

Secti in IÎII2A. of the Charter of the City of M1,1,1 ititI is intro 
rirea the Legislature of the Province of Quebec mid by it the city 
ha* power to tax a lessee of crown land, according to the actual 
value of the land, although the land itself is exempt front tav 
under see. 125 of the B. N. A. Act, 18ti7.

Appeal by the City of Montreal from the judgment of the 
Quebec Court of King’s Bench, Appeal Side ((1919), 57 
D.L.R. 553, 29 Que. K.B. 350, 25 Rev. de Jur. 463), in an 
action by the city of Montreal to recover certain taxes. 
Reversed.

The judgment of the Boartl was delivered by 
Lord Parmoor:—The statutory Charter of the City of 

Montreal, as amended from time to time, down to, anti in
cluding, the session of the Provincial Legislature of 1912, 
contains a aeries of provisions relating to “assessments anil 
taxation," "valuation and assessment rolls," anti “the sale 
of immovables for taxes and assessments." The sole ques-
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tiun involved in the present apia-al is whether see. 362A of lm|’ 
the charter (as added by 1907 (Que.), eh. 63, see. 19) one of p.c.
the sections included under the heading "assessments and —-
taxation," is ultra rirru the Legislature of the Province of month»-*, 
Quebec. The section is as follows:—

"362A. The exemptions enacted by art. 362 shall notAy^'-^re
apply either to iiersons occupying for commercial or in-ot and**"* 
dustrial purpo es buildings or lauds lielonging to HisArr'v-GEN'i. 
Majesty or to the Federal and Provincial Government or to01 Qi ebec. 
the Board of Harlior Commissioners, who shall be taxed asi,..rf ear*™*, 
if they were the actual owners of such immovables and shall 
Ik- held to pay the annual and special assessments, the taxes 
and other municipal dues."

In the French version “the actual owners” are designated 
as "les véritables proprietaires,” but it is not suggested that 
there is any distinction between the English and French 
versions. The language of sec. 362A of the charter is not 
clear. It has lieen construed in the Courts below to include 
properties, other than those exempted in sec. 362. This con
struction was not questioned in the argument liefore their 
Lordships, and it is on this construction that the question of 
ultra rirru directly arises.

The relevant facts may be shortly stated. By indenture 
of January 9, 1913, the Minister of Railways and Canals for 
Canada, as representative of the Crown, demised to Andrew 
Haile, a coal merchant, certain Crown lands in the City of 
Montreal for the term of 6 years, from October 1, 1912, 
at a rent of $2,184 per annum. The lands so demised were 
assessed in the roll of immovable property and school taxes, 
for the years commencing May 1, 1912. and May 1, 1913, at 
a capitalised value of $27,000, and in respect thereof a de
mand was made upon Andrew Haile, as an occupant of 
Government ground, for an annual tax of $405 for each 
year, which amounted with interest to the sum of $850.61.
The sum of $405 included $270, being 1 -, on the capitalized 
value of $27,000, and a further sum of $135 as school taxes.
The apiiellanta brought an action to recover $850.61.
Andrew Haile did not defend the action, but the Attorney- 
General of Canada Intervened, claiming that sec. 362A, 
above set out, was ultra rirru of the QueU-c Legislature, and 
unconstitutional, Insofar as it applied to occupants of lands 
la-longing to the Crown in the right of the Dominion of 
Canada, and that the land, contained in the demise to 
Andrew Haile, was exempt by virtue of sec. 125 of the 
B. X. A. Act, 1867. The case came, in the first instance, be-
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Imp. fore the Recorder of Quebec, who decided against the coo
ler tention of the Attorney-General for Canada, but this decision 

was reversed in a judgment of the Appeal Side of the Cour* 
Cut ir of King's Bench for the Province of Quebec (1919), 57 

M,.nt«kald l r 553 25 Rev (|e Jur 463, 29 Que. K.B. 350. Special 
Arr'v-tiEN’Lleave to appeal against this judgment to His Majesty in 
or Canadaçouncji wa8 granted on July 22, 1920.

Att’y-Gen'l The exhibits set out in the record contain the tax account 
of Quebec, for the years 1912-1913 directed to Andrew Baile, who is 
i described as "occupant of Government ground," and as

debtor to the City of Montreal “for annual assessments," 
amounting with interest in 1912 and 1913 to the sum of 
$850.61, and extracts from the valuation and assessment roll 
of immovable property and school taxes for the years com
mencing May 1, 1912, and May 1, 1913. These extracts 
show that the sum of $405 is made up of 1 •, on the capital
ised value of the property, $270, and of $135 for school 
taxes. It is unnecessary to refer separately to the school 
taxes. They do not raise any special issue. Section 393 of 
the charter enacts that the roll for school taxes may lie in
cluded in the register containing the assessment roll for 
immovables, and with the same formalities.

Section 362A of the Charter of the City of Montreal is 
one of a series of sections providing for assessments and 
taxation in the City of Montreal. Section 361 enacts that 
all immovable property situated within the limits of the 
City shall be liable to taxation and assessment, except such 
as may, by the subsequent provisions of the charter, be 
declared exempt therefrom. The appellants do not, under 
this section, claim to tax Crown property within the city 
occupied by the Crown or by persons occupying as holders 
of an official position under the Crown, or to question the 
immunity from provincial taxation of such property under 
sec. 125 of the B. N. A. Act, 1867. It is alleged, however, by 
the respondent, the Attorney-General for Canada, that al
though the appellant is making no claim to tax property of 
the Crjwn, occupied by the Crown, or by persons occupying 
as holders of an official position under the Crown, yet, in 
effect, the city is seeking indirectly to tax such property and 
that such taxation is ultra vires of the provincial Legisla
ture. Their Lordships agree in the proposition that it would 
lx- ultra vires to attempt to impose indirectly taxation which 
cannot lie imposed directly.

On the other hand, the respondent does not allege that 
l>ersons occupying Crown property for commercial or in-
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dustrial purposes art1 not liable to provincial taxation in Imp 
respect of their tenancy or occupation, provided that the 
taxation is imposed in such a form that it is in reality a 
taxation on the interest of the tenant or occupant, and not 
on the property of the Crown. It would not be possible " ONT*EAL 
after the decision of their Lordships in Smith v. Rur. Muit Att’y-Gen'l 
of Vermilion Hills, 30 D.L.R. 83, [1916] 2 A C. 569, to con- fA**A1,A 
tend that tenants who occupy Crown property, not rsatt’y-Gen'l 
officials of the Crown, but for commercial or business pur-'o Qiraar. 
poses, are not liaule to provincial taxation so long as tht|^,rt r.,»,,,,. 
assessment is based on their interest as occupants.

In Smith V. Vermilion Hills it was held that the statutes 
imposing the taxation were not ultra vires of the Legisla
ture of Saskatchewan. The following passage from the 
judgment designates clearly the contentions raised in that 
appeal, 30 D.L.R., at p. 85:—

"The appellant was duly assessed in respect of the land 
comprised in the two leases, and the question is whether the 
assessment was valid. It is contended for the apjiellant that 
the tax is sought to lie im|x>sed on the land itself, which 
belongs to the Crown in right of Canada, and not on any 
individual who is interested in it. For the respondent, on 
the other hand, it is argued that all that is taxed is the inter
est of the appellant as a tenant of the land and not the land 
itself as owned by the Crown."

Their Lordships decided in favour of the latter of these 
contentions on the construction of the Saskatchewan 
Statutes.

Section 361 (6) of the charter empowers the council of 
the city to make by-laws to im|>oae and levy on taxable im
movable property in the city an assessment not to exceed 
V, of the annual value of such property according to tde
valuation roll, such assessment to be a charge upon the im
movable property, and the owners thereof to be personally 
liable therefor. No copy of the by laws was attached to the 
case, but it was assumed throughout the argument that they 
had been made in due form. Section 362 exempts certain 
immovable property from the ordinary and annual assess
ments. Then follows the critical sec. 362A. It is not neces
sary to set this section out again, but the persons on whom 
the tax is imposed under its provisions are | arsons occupy
ing, for commercial or industrial purjioses, buildings or 
lands belonging to His Majesty, that is to say, occupants, 
and not owners. The taxation is im|M>sed as an annual charge 
or rate, and the occupant is made liable to pay on an annual
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Imp assessment. The assessments in question in this appeal are 
p, annual assessments, as shown in the exhibits of the tax 

—— account, and by the extracts from the valuation and assess- 
( m or nient roll of immovable property.
ustkkai. ,|Uestion raised in this app, al is, however, in the main 

Att'v-Gen'l lependent on the further enactment that the occupants 
°F *nuADA taxe(* aathey were the actual owners of immov-

Att'y Gin'l',','c‘s a,1(l shall be held to pay the annual and special assess
or Quebec. ments, the taxes, and other municipal dues. The effect of 
i-ordlwoor.'*'is *s that the occupants are made liable to pay on an an

nual assessment, not to exceed l'i of the capitalised value 
of the occupied property. The method of assessment de
termines the amount for which an occupier is liable during 
his occupancy, but does not alter the incidence of the taxa
tion or transfer the incidence from the occupant to the 
owner. There is no suggestion that the assessment, in the 
case under appeal, has not been fairly ascertained, or that 
there has been any attempt to differentiate between the 
tenants of the Crown lands and the tenants of private 
individuals or corporation, to the disadvantage of the Crown 
tenants.

The ultimate incidence of taxation imposed on tenants, as 
the occupants of lands, is a matter on which economic ex
perts have expressed different opinions. If, however, muni
cipal taxation is to be regarded as ultra vires, on the ground 
that the ultimate incidence of taxation, or some portion of 
it, may or will fall on the owner, it is difficult to see in what 
form such taxation could be validly imposed. The question 
to be determined is the simpler one, whether the taxation, 
which is impeached, is assessed on the interest of the occu
pant, and imposed on that interest. In the opinion of their 
Lordships the interest of an occupant consists in the benefit 
of the occupation to him, during the period of his occupancy, 
and does not depend on the length of his tenure. The an
nual assessment, to wnich objection is taken, is an assess
ment for which the tenant is only liable so long as his occu
pancy continues and which ceases so soon as his occupancy 
is determined. If on the cessation of his tenancy, the Crown 
chooses to leave the land unoccupied or to occupy the land 
by an official acting in his official capacity, there would be 
no further liability to taxation under sec. 362A of the 
charter affecting either the land or the Crown. In the 
case under appeal, the tenant is paying an annual rental 
of $2,184, but is assessed at an annual aggregate charge, in
cluding school taxes, of $405, which is somewhat less than 
one-fifth of the rental.
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In assessing the annual interest for taxation of an occu- imp 

pant of land, every occupant is assessed us the person for p^T
the time being in beneficial occupation of the land taxed. -----
Any method of assessment, based on variations in the dura- 
tion of tenure, would inevitably result In an unequal dis- 0 
tribution of the tax burden and, if applied to the occupant Att’y-Gen’l 
of Crown lands, would unfairly increase the burden on theOF *^„ADA 
occupants of lands owned by private individuals ot corpora-Att’y-Gen’l 
tions. »F Quebec.

Their Lordships in this respect agree with the reasons,„rd 
given in the judgment of Meredith, C.J.O., in Re Town vf 
Cochrane and Cowan (1921), 64 D.L.R. 209, at p. 213, 50 
O.L.R. 169:—

“I see no reason why a Provincial Legislature may not 
provide that, in assessing the interests of an occupant of 
Crown lands, or of any other person in them, it shall be 
assessed according to the actual value of the land, or in 
other words, that the taxes payable by him shall be based 
upon that value; the manifest injustice that would other
wise exist, at all events in the case of an occupant or tenant, 
is obvious. He would be assessed only for the value of his 
interest, which might be little or nothing, while his neigh
bour, who is an occupant or tenant of property owned by a 
private person, would be taxed on the actual value of the 
land.”

The only remaining question is one of procedure. In the 
present case, an action was brought for recovery of the 
amount due, and no objection was raised to this form of 
procedure. In addition, the provisions to recover arrears 
of taxation by distress of the goods and chattels of the 
person bound to pay the same, and of all goods and effects in 
his possession in whatever place such goods and effects may 
be found, saving the exemptions provided by law under sec.
287 of the charter, would, in ordinary cases, be available 
against a tenant of the Crown in the same way as against 
any other tenant. The provision in sec. 18 of the charter 
would not be available against Crown property, but it has 
not been attempted to enforce this provision.

Their Lordships will humbly advise His Majesty that the 
appeal should be allowed and the judgment of the Court of 
King’s Bench set aside, 67 D.L.R. 553, and that the judg
ment of the Recorder of the City of Montreal should be 
restored. The Attorney-General of Canada will pay the 
appellants’ costs. There will be no costs of the intervener, 
the Attorney-General of Quebec.

Appeal allowed.
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Can. THE KING v. MILLAR, FERGUSON & HUNTER.
S.C. Supreme Court of Canada, Davies, C.J., I ding ton, Duff, Anglin, 

Brodeur and Mignault, JJ. October 10, 1922.
Solicitors ($IIC—30)—Services rendered to Government—Govern

ment REQUESTED TO FIX REASONABLE COMPENSATION—COMPEN
SATION fixed—Order in Council passed—Payment of 
account—Solicitors Act, R.S.O. 1914, en. 159, secs. 34 and 
48 ET SEQ.

Whe re solicitors upon completion of services for the Govern
ment there being no denial of the retainer make a copy of their 
docket entries which shews no money charges for services ren
dered, but gives full details of all disbursements and forward it 
to the Minister of Lands, Forests and Mines in whose name the 
agreement to purchase in connection with which the services were 
retained was made, and who gave the instructions and suggest 
that he should submit it to some competent person to settle the 
fee which should be paid, and the Minister selects a proper and 
competent person who advises the Minister as to the proper fee, 
and an Order in Council is passed which is an approval of the ad
justment of the account and an acknowledgment of a prior valid 
retainer and so amounts to an agreement to pay, the Court will 
order payment of the account, although no bill has been rendered 
under sec. 34 of the Solicitors Act, R.S.O. 1914, ch. 159,—the offer 
and the Order in Council being sufficient writing to satisfy sec. 
49 of the Solicitors Act as to agreements between solicitor and

[Millar v. The King (1921), 67 D.L.R. 119, 51 O.L.R. 246. 
affirmed.]

Appeal by the Crown from the judgment of the Ontario 
Supreme Court, Appellate Division, 67 D.L.R. 119, affirming 
the judgment of Middleton, J„ 58 D.L.R. 585, on a petition 
of right by a firm of solicitors to recover from the Province 
of Ontario a sum of money for services rendered. Affirmed.

Edward Bayly, K.C., for respondent.
Davies, C.J. :—I think this appeal fails and should be dis

missed with costs. My conclusions are well stated and sum
med up in the reasons of Riddell, J„ in the Appeal Court 
(1921), 67 D.L.R. 119, 51 O.L.R. 246, with which I concur.

Idington, J. :—The Government of Ontario having nego
tiated for the purchase from the Electric Power Co., Ltd., 
of all the assets, undertakings, lands, plant, machinery, 
furniture, licenses, franchises, contracts, rights, privileges 
and businesses, of certain companies and corporations, des
cribed in an agreement, arrived at and confirmed by the 
Centre' Ontario Power Act, 1916 (Ont.), ch. 18, retained the 
respondent firm of solicitors to investigate the titles to what 
was had in contemplation by said agreement, seem to have 
been rather slow in recognising the claims of the respond
ents to compensation.

The respondents applied by petition to assert their right
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to recover compensation for the services rendered under ( u! 
ami by virtue of said retainer, and a fiat was granted them s (. 
to prosecute said claim.

The trial Judge, Middleton, J. (1921), 58 D.L.R. 585. 49 The Km. 
O.L.R. 93, found in favour of respondents. miij'.ar.

The Second Appellate Division of the Supreme Court of Frem .-on 
Ontario, 67 D.L.R. 119, by a majority, affirmed said judg- H,A™EI' 
ment by dismissing the appeal therefrom, and the appellant ——
asks us to reverse said judgments. Minuton, j.

The re |«indents took the objection before us on appeal 
here that there was nothing but mere questions of practice 
and procedure involved and hence no appeal would lie or be 
entertained.

The objection as stated in respondents’ factum is to our 
jurisdiction.

There never was in any of the numerous cases in which 
the question raised as to the matter involved being one of 
only practice and procedure and a refusal to entertain such 
an appeal, any serious objection on the ground of our juris
diction, which was generally admitted, but only that this 
Court should not entertain questions of mere practice and 
procedure unless some violence done to natural justice 
seemed to be involved.

That jurisprudence seems established, if anything can be, 
but is not a question of jurisdiction.

There are one or two points made by the appeal which do 
not seem to me clearly to bring this case within the proper 
sphere of that settled jurisprudence.

Hence I think I had better proceed to deal with this case 
on its merits, if it has any, rather than take shelter under 
said doctrine relative to practice and procedure.

Indeed, I am not clear as to what the alleged practice and 
procedure feature relates to as raised herein.

Nevertheless, assuming we have jurisdiction, I am strong
ly inclined to think that in exercising it we should be very 
slow to reverse the findings of fact and rulings in law of 
two Courts below in relation to a subject-matter such as the 
duties of a solicitor, or the need for delivery of a bill of costs, 
or the application of the Solicitors Act to either, or to what 
constitutes a special agreement with a solicitor, relative to 
his compensation for services rendered.

The appeal before us arises out of the disposition of just 
such subject-matters as daily brought under the notice of 
the Courts below, involving often the jurisdiction of the 
Court in relation to its solicitors as officers thereof.
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Turning to the substantiel questions discussed in the judg
ments of the several Judges in the Courts below, and in the 
factums presented herein, especially as the counsel engaged 

Tut: King jn arguing the preliminary objection, which I have dealt 
Miu.ah, with, agreed to leave the appeal to be disposed of on their 

Four son respective factums, without further argument, the first 
Hunter nuesti°n I meet is the doubt cast by Meredith, C.J., C.P.. 

in his dissenting judgment, 67 D.L.R., at pp. 121 et sa/., 
j. upon the propriety or necessity for such an exhaustive ex

amination of titles when the Act cited above declared them 
good.

I do r.ot, by any means, think that it would have been a 
prudent business act, to have left all such matters to rest 
upon the Act only, which leaves it open for much argu
ment as to what it covers in fact and what might be held 
to have been intended thereby.

It might have turned out that what the selling company 
appeared to own, was not in fart owned by it.

And we find that part of the price was withheld, until 
after the investigation had been completed, as I read the 
evidence, though that might have been made clearer.

The questions of how fur such an investigation was war
ranted, as a matter of business prudence, is not for us to 
decide.

If we turn to the pleadings in this case, we find the 
claim set out in the first three paragraphs of the petition, as 
follows :—

“1. By an agreement dated the 10th day of March, 1916, 
Your Most Excellent Majesty represented therein by the 
Honourable the Minister of Lands, Forests and Mines, 
agreed to purchase from the Electric Power Company, 
Limited, at and for the price of eight million three hundred 
thousand dollars ($8.300,000) all the assets, undertakings, 
lands, plant, machinery, furniture, licenses, franchises, con
tracts, rights, privileges, and businesses of certain com
panies and corporations referred to and described in said 
agreement.

2. Your petitioners were consulted by the officers of the 
Crown as to how best to carry out the said purchase and 
they advised in reference thereto and prepared and revised 
the necessary legislations. And the said agreement was by 
the Central Ontario Power Act, 1916 (Ont.), ch. 18, con
firmed.

3. Your petitioners were instructed by the Government 
for the Province of Ontario to inquire into and report upon

s.r.
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the titles of the undertakings, properties, rights, contracts. 
licenses, privileges, franchises and businesses agreed to be s v 
purchased and to revise, prepare and draft the necessary 
legislation and Orders-in-Council in connection therewith Tm: KlNli 
and in connection with vesting the mai.agement of the said miu as, 
businesses in the Hydro-Electric Commission as managers Fkrw son

and governors." Husraa
In the first paragraph of the statement of defence these ___

three paragraphs are admitted, as follows :— uuiwtoe. j
“1. His Majesty’s Attorney-General on behalf of the res

pondent admits the allegations contained in the first, second 
and third paragraphs of the petition herein, but save as 
aforesaid His Majesty’s Attorney-General denies the alle
gations contained in the said petition of right and puts the 
petitioners to the proof thereof.”

I cannot understand how we can go behind such a retainer 
thus admitted or doubt the range of work to be done, or 
properly to be done thereunder, as falling within same.
Surely, we cannot be expected to step in and protect the 
appellant as if an infant ward of the Court in such a case.

What else of substance is there in the defence?
The work done was extended over a year and a half and 

the Minister in charge was, presumably, in touch with what 
was going on.

The confusion of thought created by the transfer of the 
property to another department of the Government, even 
if that, as a matter of convenience and prudence, relative 
to the subject-matters involved, had been created a corpor
ate entity to execute the public policy of the time, should 
not lead us away from the actual merits of the respondents’ 
claim, as against the Crown on behalf of the Province of 
Ontario.

These side issues raised between the appellants’ Ministers 
and his other corporate servant, cannot or, I respectfully 
submit, ought not to weigh with us in the disposition of this 
appeal.

When the respondents’ work was done, a most elaborate 
hill of costs was prepared, shewing what was done in the 
most minute detail, consisting of two bound volumes each 
of three hundred or more pages, but the fee therefor was 
not stated, and the only items carried out were the disburse
ments, a very large item in the total. And the bill was 
signed, in typewritten letters, by the respondent firm and 
enclosed to the Minister with the suggestion that he name 
some trustworthy member of the legal profession to exam
ine the whole work and vouchers, and decide what should 
17—70 D.I..R.
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Van. be the proper amount to insert therein for the work. 
s , That course was pursued, and the solicitor for the Hydro 

Corporation, already alluded to, was selected, and then the 
The I.im.amount so determined by him might have well been inserted 

Millar, in the blank space in the bill and there could not have been 
Feriü > . a shadow of pretext for setting up this defence of no bill 
Hvnth: rendered, not a month, but 2 years later.

___ " Both parties however agreed to take the prudent and
iiiington. j. proper course, which was pursued, and agreed to be bound 

by the result, we are told there was no contract thereby 
in sufficient form to bind the Crown.

If a busy man in pursuit of what concerned his business, 
had so entrusted or, impliedly entrusted, such a matter and 
such a bill to someone acting on his behalf, though probably 
not contractually bound until he had ratified it, I fail to 
see how he could set up such a defence of want of contract 
if he had ratified it all, as formally and expressly as was 
done herein by an Order-in-Council expressly ratifying and 
confirming the claim as there adjusted.

And if that is not enough, why was the fiat granted 
herein without a word being said so far as the evidence 
goes as to the omission to deliver a bill of costs?

If the Attorney-General advising such a fiat to be granted 
intended to rely on the non-delivery of a bill of costs, I most 
respectfully submit, he should then have asked for delivery 
of the bill.

I respectfully submit that if anything analogous to the 
foregoing had taken place between a business man and his 
solicitor, and thereafter the defence consisted only of the 
pretence, either of the failure to deliver a bill, or to evade 
the adoption and ratification of such a bargain as made on 
behalf of the business man, had been set up, the chances are. 
I suspect, that the hearing would have been short.

The retainer being admitted, the value of the services 
rendered being, by eminently respectable members of the 
profession, fixed at or above the amounts claimed, I respect
fully submit that there is, under the foregoing facts and 
circumstances to which I have adverted, no necessity to con
sider the numerous other objections taken and passed upon 
below, and that this appeal should be dismissed with costs.

Duff, J. :—The Order-in-Council of November 4, 1918, is 
a sufficient answer to this appeal.

As to see. 6 of the Executive Council Act, R.S.O. 1914, 
ch. 13, the Order-in-Council establishes not only the exist
ence of the contract but the approval of the Lieutenant-
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Governor in Council as well. Can.
The word “action” may. of course, lie used in a very (. 

comprehensive sense and in a sense ciuite comprehensive 
enough to include proceedings by petition of right ; but the Tm: K|NC 
effect of ascribing such a scope to the word "action” in sec. m ar. 
56 of the Solicitors Act, R.S.O. 1914, ch. 159, would be to Feuiu son 
substitute for the proceeding by petition of right a new pro- jjcnter
cedure for presenting and enforcing claim of a certain class___
against the Crown, and a procedure by which such claims Dl1*' 
could be enforced without the assent of the Crown having 
first been obtained to the exercise of jurisdiction. It would,
I think, be contrary to sound principles of construction to 
give that effect to the enac tment in the absence of words 
apt to express the intention of the Legislature to make such 
a change in the law. It is not, I think, an admissible con
struction of the general words we are called upon to con
strue.

The appeal should be dismissed with costs.
ANGLIN, J. :—The retainer of the petitioners on behalf of 

the defendant by his officers to render the services for 
which recovery is sought is admitted by the statement of 
defence. I, therefore, fail to appreciate the legal basis for 
the contention now put forward that payment should have 
been claimed from the Hydro-Electric Power Commission 
of Ontario.

For the reasons stated by Riddell, J„ 67 D.L.R. 119, I am 
of the opinion that, upon the amount of the fees for their 
services being fixed by Mr. Kilmer at the instance of the 
defendant, the bill rendered by the petitioners sufficiently 
met the requirements of the Solicitors Act.

The finding of the trial Judge, 58 D.L.R. 585, amply sup
ported by uncontradicted credible evidence and affirmed on 
appeal, that the sum so fixed by Mr. Kilmer was reasonable 
and proper to be allowed, is not open to attack.

The defendant, having, through his officers, instructed 
the petitioners to do the work for which they claim, it can 
scarcely now be urged on his behalf that such work was 
not required. Moreover, that defence is not pleaded.

I find it unnecessary to consider the further questions, 
whether a petition of right is an “action” within sec. 34 of 
the Solicitors Act and whether there was an acceptance by 
the Crown of Mr. Kilmer’s report and a contract for pay
ment to the petitioners based upon it.

The appeal, in my opinion, fails.
Brodeur, J.:—I concur with my brother Anglin.
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Alta.
App. 1 liv.

Mignault, J.:—In this case we did not have the benefit 
of an oral argument, the parties having requested the Court 
to allow them to submit the case upon the printed record 
and the factums. I have duly considered the judgments 
of the two Courts (67 D.L.R. 119, 58 D.L.R. 585), and my 
opinion is that they should not be disturbed. The Ontario 
Government agreed that the question of the value of the 
respondents’ services should be submitted to an eminent 
counsel and they, unquestionably, accepted his valuation, 
and ordered payment of the amount so determined. The 
Government, after a change of ministry, now repudiate 
liability for reasons which appear to me highly technical. 
I am entirely satisfied with the disposal of the case in the 
Courts below, and would dismiss the appeal with costs.

Appeal dixmisxed.

ROBERTS V. CITY OF EDMONTON.
Alberta Supreme Court, Appellate Division, Stuart, Hyndman am!

Clarke, JJ.A. November 9, 1922.
Appeal ($VIIL—476)—Negligence—Proximate cause—Issue of 

fact—Finding of trial judge—Review by appellate Court.
Whether or not the negligence of the defendant was the proxi

mate cause of the injury to the plaintiff is an issue of fact to In- 
determined by the trial Judge on all the evidence adduced, ami 
his judgment will not be reversed on appeal unless it is perverse, 
or so obviously contrary to the evidence that it ought to be set

Appeal by plaintiff from the trial judgment, dismissing 
an action for damages for injuries received while alighting 
from a street car. Affirmed.

J. A. Clarke, for appellant.
J. C. F. Bown, K.C., for respondent.
Stuart, J.A.:—My inclination would be to order a new 

trial in this case. The reasons for judgment given at the 
close of the evidence by the trial Judge do not make it clear 
to me that he found that the plaintiff had not suffered any 
injury at all to her ankle, even a slight one, at the hole in 
the car. In some of his sentences he seems to look upon 
“the accident” as being merely the fall in the vestibule. But 
the plaintiff sued for a sprained ankle, and if the ankle was. 
in fact, sprained at the hole, even though that may not have 
caused the subsequent fall, the plaintiff would be entitled to 
damages. It may be that the trial Judge hesitated to tell 
the plaintiff to her face that he thought she was lying when 
she said she had sprained her ankle in the hole. But I think 
she was, after all, entitled to a specific finding as to whether 
or not she had done so. The trial Judge does not expressly 
say that she did not although that may be the implication
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he intended. My trouble is that I am not quite sure from 
his language that he did intend to find that she did not hurt 
lier ankle even slightly in that hole.

Rut as the other members of the Court think we cannot 
interfere I need say no more. The appeal must be dismissed 
with costs, although for myself, I should have ordered a new 
trial in the circumstances.

Hyndman, J.A.:—Had I tried this action I am not sure 
that I would not have decided in favour of the plaintiff.

The issue before the trial Judge sitting as a jury, how
ever, was whether or not the injuries to the plaintiff were 
the result of her stepping into a hole in the floor of the street 
car, which defect in the floor was held to have amounted 
to negligence on the part of the defendant corporation.

It was not sufficient for the plaintiff to prove negligence 
merely, hut to go further, and satisfy the Court that such 
negligence was the proximate cause of the damage. This 
was an issue of fact to be decided on all the evidence ad
duced.

Unless it is fairly certain that the judgment was perverse, 
or so obviously contrary to the evidence that it ought to be 
set aside, I do not see upon what ground the appeal can
succeed.

A careful reading of the whole case shows that there were 
certain circumstances from which a jury might reasonably 
infer that the accident was not or might not, be due to the 
defect in the car. It was essential to find that such defect 
was the cause of the trouble. The trial Judge not having 
been satisfied of the proof of this essential element of the 
case, the plaintiff failed.

Whilst it would have been more satisfactory had the trial 
Judge found some other cause for the injury, still he was 
not obliged to do so.

With some regret, I would dismiss the appeal, with costs.
Clarke, J.A.:—Appeal by plaintiff from the judgment of 

Simmons, J„ dismissing plaintiff's action.
In order to succeed at the trial, the plaintiff was required 

to discharge the burden of proving (a) negligence on the 
part of the defendant and (b) that the defendant’s negli
gence was the cause of or contributed to the plaintiff's in
juries.

The negligence imputed to the defendant was the opera
tion of a street car having a defective floor, and the trial 
Judge found that such negligence existed, but he found 
against the plaintiff, on the other branch of the case.

Alta.

Roberts

City OF 
Edmonton.
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PEL Speaking of the plaintiff he says: “I have no reason to 
^ doubt her statement that she did step into the hole in tin- 

floor and may have tripped there, but I am not satisfied that 
that was the cause of the accident." The plaintiff stated 
that on going towards the door to leave the car, she caugiit 
her heel in the hole in question, and, in extricating it, 
wrenched her ankle, as a result of which her foot turned 
when she was getting off the car and she fell. There was 
no corroboration of her statement that she caught her font 
in the hole. She made no exclamation, and did not, at the 
time, assign that as the cause of her fall, and some passen
gers sitting near the hole who gave evidence said their at
tention was not called to her catching her foot or tripping, 
nor anything unusual until she fell on the steps.

Had the trial Judge found in her favour, it would be diffi
cult to disturb the finding, but having fourni that she had 
not satisfied him that the hole which constituted the de
fendant’s negligence was the cause of the accident. 1 think 
this Court would not be justified in reversing his nding.

I would, therefore, dismiss the appeal with costs.
Appeal dismissed.

RATTENBl RY v. KINCH.
Prince Edward Island Court of Appeal in Equity, Mathieson, 

Hanzard, M.R., and Arsenault, V.C. November 2, 1921. 
Appeal (sWIIL—476)—Findings of fact of trial Judge—Intfji-

FERENCE WITH BY APPELLATE COURT—DELAY IN EXECUTION OF
judgment—Technical question—No injustice.

The decision on questions of fact of the Judge who has heard 
the evidence and has had the opportunity of observing the de
meanour of the witnesses wi!1 not be disturbed except for the 
very gravest reason or whei it is manifest that a serious in
justice will result.

[Morrow Cereal Co. v. f ', /<■ Floor Mills (1918), 44 D.L.R,
557, 57 Can. S.C.R. 403. - of Anglin, J., approved.]

Where the appellant i versant with all the transactions and 
intimately connected v every phase <>f the suit, and where mi
injustice will be caus* he Court of Appeal will not delay the
proper execution of the judgment on a purely technical question 
of practice devoid of merits.

Appeal from a decree for equitable execution on the 
grounds of alleged irregularities in procedure and lack of 
sufficient notice to enable defence to lie prepared.

Donald McKinnon, for appellant.
J. J. Johnston, K.C., and W. E. Bentley, K.C. for respon

dent.
The judgment of the Court was delivered by
Haszard, MR.:—The pleadings in this case, together
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C.A.
Rattkn-

KlNI H.

with all the facts as submitted, are fully set out in the fac- P ! *• 
turns tiled herein, as arc also the various steps in the suit.

After hearing the evidence of the manager of the Bank 
of Nova Scotia and other witnesses, as also the evidence on 
behalf of the appellant, Lillian Rattenbury, the original bill 
as fded, was by leave of the Court amended making the 
appellant, Lillian Rattenbury, a defendant in the suit, He,;„7^7M R. 
and adding two new paragraphs to the bill, charg
ing the appellant with having in her possession, or under 
her control, certain moneys, goods and chattels of the defen
dant, Arnold Rattenbury, and that such moneys, goods and 
chattels had been assigned and delivered by the defendant,
Arnold Rattenbury, to the appellant for the fraudulent pur
pose of hindering, delaying or preventing the respondent 
from recovering back the said moneys, paid by the said 
respondent, for the purchase of the schooner “Beaver," and 
the moneys intrusted to the defendant, Arnold Ratten
bury, as agent of the respondent, and claiming that the res
pondent then held the saiel moneys, goods and chattels, as 
a trustee for defendant, Arnold Rattenbury. Also that the 
said defendant, Arnold Rattenbury, had transferred, as
signed and delivered all his property in the Province, to his 
wife, the appellant, with the intent of preventing the res
pondent from obtaining payment of respondent's just de
mands against defendant, Arnold Rattenbury.

Paragraphs 9 and 10 of the prayer of the bill were also 
amended, by asking for the appointment of a receiver and 
a restraining order and injunction, preventing the said de
fendant, Arnold Rattenbury, and the appellant, from col
lecting and receiving any moneys held by any person or per
sons, firms, banks or corporations, for or in trust, for the 
defendant Arnold Rattenbury, and the appellant or either 
of them and from disposing of any goods, or chattels re
ferred to in the said bill of complaint as amended.

The restraining order was granted and duly served upon 
the appellant and other parties; the appellant filed her 
answer to the bill and the cause again came on for further 
hearing before the Vice Chancellor, the appellant being pre
sent and examined.

After hearing the evidence submitted (the defendant 
Arnold Rattenburg. although subpoenaed, having failed to 
appear) the Vice-Chancellor made his decree, declaring that 
in the circumstances appearing in evidence, and having re
gard to the fiduciary relationship existing between the res
pondent and the defendant Arnold Rattenbury, the contract
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P E.I. made between the resixmdent and the defendant Arnold 
c A Rattenbury for the purchase by the defendant Arnold Rat- 
—- tenbury, for the respondent of the schooner “Beaver" ought 

Ratten- t0 |,e set aside and rescinded and declaring and ordering 
inter alia, that the defendant Arnold Rattenbury repay to 

Kinch. the respondent the sum of $13,,552.65, adjudged to be due 
H».7.rd MRfrom him to the respondent, upon this decree. A judgment 

was, therefore, entered in the Supreme Court, for the said 
sum of $13,553.65.

Subsequently, a motion was made on behalf of respondent 
for equitable execution against the appellant and that she 
be declared a trustee of the sum of $2,712.21, deposited in 
her name, in the Bank of Nova Scotia, and of a Chevrolet 
car and certain other goods and chattels under her control, 
found to be the property of defendant Arnold Rattenbury. 
and no further evidence being offered by her or on her 
behalf, or further defence made, the decree was made as 
asked for.

From this decree this appeal is taken, chiefly on the 
grounds of what is claimed to be irregularities in the pro
cedure, and want of sufficient notice to enable her to make 
her defence.

It is quite evident that the Vice-Chancellor, in reaching 
the conclusion which he did, was impressed with the fraud
ulent nature of the whole transaction, on the part of the 
defendant Arnold Rattenbury, and the complicity of the 
appellant, in the attempt to make away with and conceal 
his assets, and, thereby, prevent the recovery back by the 
respondent Kinch, the moneys out of which he had been 
unjustly defrauded.

From a full examination of the evidence and factums, 1 
am unable to see how the Vice-Chancellor could have reached 
any other conclusion. The transactions of the defendant 
Arnold Rattenbury, as they appear to me were of a most 
glaring and fraudulent kind. Having located assets of the 
defendant Arnold Rattenbury, the power of the Court to 
prevent them being further dissipated is undoubted and re
quired to be effectively and promptly dealt with.

The questions of both law and fact, in cases of this nature, 
have to be decided by the trial Judge, and it has been well 
settled, that the decision on questions of fact of the Judge 
who has heard the evidence, and had the opportunity of 
observing the demeanour of the witnesses should carry with 
it the fullest weight and should not be disturbed except for
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the very gravest reason or where it is manifest a serious P.E.I. 
injustice would result.

A recent case in the Supreme Court of Canada in which----
the rule was expressed with much force, was that of Mur- ,,™N' 
/■etc Cereal Co. V. Ogilvie Flour Mills Co. (1918), 44 D.L.R. r.
557, 57 Can. S.C.R. 40,1, in which Anglin, J., cites with ap- Kincb. 
proval, the remarks of the Judges in Ruddy v. Toroutou,.«uni. mu. 
Eastern R. Co. (1917), 33 D.L.R. 193, 21 C.R.C. 377. He 
quotes as follows (44 D.L.R., at p. 563) :—

"From such a judgment an appeal is always open both 
upon fact and law. But upon questions of fact an Appeal 
Court will not interfere with the decision of the Judge who 
has seen the witnesses and has been able with impression 
thus formed fresh in his mind, to decide lietween their con
tending evidence, unless there is some good and special rea
son to throw doubt upon the soundness of his conclusions.” 
Anglin. J„ in 44 D.L.R., at p. 563, also cites the dictum in 
Wood v. Haines (1917), 33 D.L.R. 166, at p. 169, 38 O.L.R. 
583. as follows:—“They [the Judges] say :—It must be an 
extraordinary case in which an appellate tribunal can accept 
the responsibility of differing as to the credibility of wit
nesses, from the trial Judge who has seen and watched them, 
whereas, the Appellate Judge has no such advantage.” In 
these and numerous other cases the same rule has been laid 
down and is well established.

In the present case, there is, in my opinion, no doubt 
whatever as to the correctness of the finding of the Vice- 
Chancellor on the questions of fact.

As to the practice, there is nothing which would warrant 
any interference with the decree as made. Here, although 
not an actual party to the suit in the first instance, the 
appellant was intimately connected with every phase of it, 
was examined on several occasions regarding her complicity 
with the defendant Arnold Rattenbury, both with regard 
to the money in the bank and also as to the other property 
and effects which had been secured to her by bill of sale: 
and having been fully conversant with all the transactions 
and been afforded every opportunity to make such other or 
further defence as she saw fit and having failed to do so, this 
Court of Appeal would not be justified in further delaying 
the due and proper execution of the judgment on a purely 
technical question of practice, absolutely devoid of merits.

The appeal should be dismissed with costs.
Appeal dismissed.
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Alta. CANADIAN PACIFIC R. CO. v. CITY of WETASKIWIN.
App. I)iv. Alberta Supreme Court, Appellate Division, Stuart, Perk and Clark.

JJ.A. November 1, 1922.
Appeal (5X1—720)—Application for leave—Assessment of pro 

PEHTY—JCPCMENT OF COUNTY COURT—SUPREME COURT Ai r. 
1920 (Can.), uh. 32, sec. 37.

In view of the fact that before the amendment to the Supreme 
Court Act. 1920 (Can.) ch. 32, there was a right of appeal to 
the Supreme Court of Canada in a case where the judgment 
appealed from involved the assessment of property at a value 
of not less than $10,000, and under the present see. 37 there i> 
an appeal in such a case by leave of the highest Court of final 
resort having jurisdiction in the Province in which the proceeding 
was originally instituted. The Court held that leave to appeal 
should be granted where the amount involved was many times 
that amount, and there was a question as to whether the assessor 
had not made a business assessment under the guise of assessing 
the land.

[Girard V. Corp’n of Roberval (1921), 67 D.L.R. 476, distin
guished.]

Application by the appellant pursuant to sec. 37 of 
the Supreme Court Act, as amended by 1920 (Can.) ch. 32, 
for leave to appeal to the Supreme Court of Canada from the 
Judgment of His Honour W. A. D. Lees, Judge of the Dis
trict Court of the District of Wetaskiwin, confirming the 
assessment of the appellant’s property in the City of 
Wetaskiwin.

D. W. Clapperton, for appellant.
Frank Ford, K.C., and C. W. Russell, for respondent.
The judgment of the Court was delivered by
CLARKE, J.A. :—Section 41 of the Act, R.S.C. 1906, ch. 

139, repealed by the amendment of 1920 (Can.), ch. 32, 
gave a right of appeal in such a case where the judgment 
appealed from involved the assessment of property at a 
value of not less than $10,000. Under the present sec. 37. 
there is an appeal in such a case by leave of this Court, 
where the proceeding was originally instituted in this 
Province.

In Girard v. Corp'n of Roberval (1921), 67 D.L.R. 476, 
62 Can. S.C.R. 234, the opinion was expressed by some 
members of the Court special leave to appeal to 
the Supreme Court of Canada should not be granted by the 
highest Court of final resort in the Provinces under present 
sec. 41, Supreme Court Act, if neither an important prin
ciple of law, nor the construction of a public Act, nor any 
question of public interest is involved.

In that case, the appeal was from the judgment of the 
Court of King’s Bench, Appeal Side, Province of Quebec
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(1921), 32 Que. K.B. 65, and sec. 41 refers to cases within 
•ec 36.

I think that greater latitude may be allowed in dealing 
with applications for leave under sec. 37 where the parties 
have not had the advantage of a hearing before the highes 
Court of final resort having jurisdiction in a Province or 
if any Superior Court, especially where large interests arc 
involved.

In the present case, the lands of the appellant in question 
have been assessed at $127,630 and witnesses on behalf of 
the city support that assessment. One parcel alone, block 
A, containing 5.11 acres being assessed at more than 
$100,000. Whereas witnesses on behalf of the appellant 
estimate the fair value of all the parcels at $27,625.50—a 
difference of approximately $100,000, on which the taxes 
at the 1921 rate would amount to approximately $4,000. 
The assessor states that, in arriving at the fair value he 
takes several things into consideration, such as the busi
ness done on the property, which suggests that he may have 
made a business assessment under the guise of assessing 
the land.

In view of this rather important principle of assessment, 
and of the large amount in question, it seems a proper case 
for leave. As before the amendment of 1920 there was an 
appeal by right where the property was assessed at not less 
than $10,000, it seems just that where the difference is 
ten times that amount leave should be given under the 
present law.

It was pointed out upon the hearing of the application 
that the time for bringing the appeal expired on that day 
viz. October 30. Judgment was not then given as the Court 
required time for consideration and for the reading of the 
transcript of evidence before the District Judge. Unless 
the time be extended, leave to appeal will be futile. The 
District Court, however, has power under sec. 71 to allow 
the appeal under special circumstances, although not 
brought within the time prescribed by sec. 69, and it seems 
a proper case for the exercise of such power, which cannot 
be done however, until leave to appeal be granted. See 
Goodison Thresher Co. v. Corp'u of McNab (1910), 42 Can. 
S.C.R. 694, and 44 Can. S.C.R. 187.

I would give leave to appeal as desired by the appellant, 
the costs of this application to abide the event of the appeal.

heave to appeal granted.

Alta.
App. Div. 

C.P.R. Co.

Wftarkt-
WIN.

Clarke. J.A.
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Can. NAZZARENO t. ALGOMA EASTERN R. CO.
S.C. Supreme Court of Canada, Idington, Duff, Anglin, Brodeur and 

Mignault, JJ. October 10, 1922.
Carriers ($ IIID—406)—Of freight—Notice of arrival—Delay by

CONSIGNEE IN REMOVAL—LOSS BY FIRE—LIABILITY.
The 48 hours written notice in section 6, in the form of shipping 

bill furnished by the Board of Railway Commissioners, while it 
enables the railway company to protect itself by resorting 
thereto, does not render its use imperative, and where no written 
notice is given but only verbal notice of the arrival of a car, 
what is a reasonable time for paying the charges and unloading 
the car must be decided on the circumstances of each case. A 
delay of 36 hours in paying the charges and unloading the car. 
in spite of persistent demands of the agent, was held to be 
unreasonable delay under the circumstances, and debarred the 
consignee from recovering damages for loss of the goods while 
in the possession of the carrier.

Appeal by plaintiff from the Supreme Court of Ontario, 
Appellate Division (1922 ) 21 O.W.N. .'163, affirming the 
trial judgment and dismissing an action to recover dam
ages for goods destroyed by fire in a freight car of de
fendants. Affirmed.

I). McCarthy, K.C., and Mulligan, for appellant.
McCrae, K.C., and Valin, for respondent.
Idington, J. :—A company doing business in Montreal 

having sold to the appellant certain merchandise ordered by 
him to lie shipped to Copper Cliff in Ontario, shipped same 
by way of the Canadian Northern Railway and the respond
ent’s railway, and the car wherein so shipped reached about 
9 o'clock in the forenoon of November 11, 1919, a point 
sworn to be within the yard of respondent’s railway at 
Copper Cliff.

The respondent’s local station agent, one Parent, immedi
ately, or shortly after 10 o’clock, saw the appellant at his 
store and told him that he had the car in question there 
(meaning at the interchangeable switch, according to what 
the trial Judge Latchford J. (1920), 18 O.W.N. 142, finds 
was a practice well known to appellant) and how much the 
freight on it was.

Again in the afternoon of the same day he called him on 
the telephone and told him of the car awaiting him and 
wanted to know if he was going to come that day, and his 
reply was that his man had gone to Coniston and he could 
not came but that he would come the next day.

The next day he called him again—does not know 
whether afternoon or forenoon—and the reply was that his 
men had gone to the Murray Mine and, if Parent, the agent, 
telling this story, understood him correctly, they would call
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at the station on their way back and that he would settle tan- 
for the freight. s.c.

No one called as promised, but next morning (that of ----
the 13th) appellant called on him and paid the freight, and Nazzakenc 
asked him (Parent) when he was going to spot the car. algoma 
and got the reply that it would be done right away. Eastern

It turned out that the car had been burnt between 10 R' Co' 
and 11 o’clock the previous night and the goods therewith. idiwu», •> 
in part.

The car when so burnt was on what is called the transfe.' 
or interchange switch, the property of the Internationa: 
Nickel Co. in a lonely place, and out of the way of an; 
ordinary accident.

That switch is sworn to have been habitually used by 
said company for its own service and to serve the respond
ent, pursuant to some understanding between it and the 
said company, the exact terms of which are not in evidence.

There is evidence that at respondent’s station, about a 
mile and a half away, there is no proper place for unloading 
a car, but that from this switch the International Nickel 
Co. could move any cars nearly into the Copper Cliff town 
and those doing business over respondent’s line were 
habitually served by it.

There is no doubt, in my mind, that if the appellant had 
desired delivery he would have got it on payment of freight 
at any place thereabout on these tracks he chose to name 
where unloading was practicable and for him most desir
able, within an hour or two.

Yet much is made in the appellant’s factum of the 
irrelevant fact that the place or places where the car had 
been lying in the course of shunting it about after its 
arrival, were not proper places for its unloading. The 
trouble arose from the failure to first pay the freight and, 
thereby, become entitled to have it placed where the 
respondent desired to unload it.

I have little doubt that its being thus in the way of 
shunting cars by the International Nickel Co., over said 
International switch, was the case of the persistent 
demands of that station agent of respondent upon the 
appellant to pay freight and tell where he desired it to 
oe spotted for unloading.

Indeed the whole question of law herein is whether or 
■lot the trial judge, Latchford, 18 O.W.N. 142, who held 
that the appellant had a reasonable time and opportunity 
if he desired to exercise it, to have secured the load and,
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Can. in default of his doing so, could not recover.
TT I am unable, after giving due consideration to the 

(locations argued (most of them irrelevant to the neal 
Nazzareno,>ojnt thus raised) to hold that the trial Judge whose view 

Am;oma s upheld by the unanimous decision of the Court of Appeal. 
Eastern 11922), 21 O.W.N. 303, was in error in the conclusion he 

It. Co. reached, in view of the very peculiar local conditions, well 
idingiitn. j. known to the appellant.

The order of the Hoard of Railway Commissioners giving 
effect and vitality to the conditions endorsed on the shipping 
bill herein, was passed so long ago as July 15, 1909, and 
•lumerous decisions since seem to apply the rule of what is 
reasonable on the part of the consignee as the test, in 
default of the provisions of the conditions not being strictly 
followed.

Had the notice been given in writing to the consignee on 
' he arrival of the car, and 48 hours elapsed (instead of only 
verbally and twice repeated by respondent, as herein) there 
would have been no possible claim by appellant to relief 
after 48 hours in such a case as this.

1 am not at all sure that the 36 hours of verbal notice 
repeated twice thereafter in urgent terms, does not. in 
reason, stand as the just equivalent of that of the single 
written notice provided by said condition for debarring 
the consignee from claiming for relief, unless there 
happened to have been negligence on the part of the rail
way carrier; of which there was none here.

The result of the many decisions I have looked at and 
which are cited in the last edition of MacMurchy & Denison 
3rd. ed. 1922, on the Railway Act, and in 10 Corp. Jur., 
seems to be that each must stand on its own bottom by rea
son of what is in evidence, unless where a form of shipping 
bill, different from that furnished by the Board of Railway 
Commissioners already adverted to, has been adopted, as 
might happen in international traffic.

The obvious reason for discarding the 48 hours’ written 
notice therein provided, is that whilst it enables the rail
way company so to protect itself, by resorting thereto, that 
it does not render its use imperative; and that, again, is 
obviously left so, because it would not perhaps have been 
reasonable to have imposed absolutely its use relevant to 
every case of notification of the arrival of a car, and as the 
only condition of relief from negligence on the part of the 
consignee.

The peculiar facilities, or want of facilities, on the part
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of répondent at Copper Cliff, seem in point. ('M'
And the reasoning upon which it is founded seem to me s c

vell illustrated by the terms of the third condition in the ----
Form of Conditions rendered obligatory and used herein, Nazzarexo 
whereby it provides that if the transit is held up by one aujoma 
entitled to stop it, then the railway company is not to be Eastern 
held liable so long as that stoppage lasts, unless for some 1!- r" 
act of negligence. a mam. j.

I think this appeal should be dismissed with costs.
Dl'FF, J. :—The result of the evidence and the findings 

of the Ontario Courts, 18 O.W.N. 142; 21 O.W.N. 363 is 
that the conduct of the appellant amounted to a request to 
the respondent company to deliver the appellant’s goods 
to the International Nickel Co. in whose possession the 
goods were when they perished. The carriage contem
plated by the bill of lading had then terminated and the 
possession of the respondent company as carriers under the 

ill of lading had come to an end. 1 express no opinion 
upon the very different question which would have arisen 
in the absence of the request which on the very exceptional 
facts of this case is to be imputed to the appellant ; or if 
the goods had perished while in possession of the respond
ent company on its own railway.

The appeal should be dismissed with costs.
Anglin, J. :—The plaintiff claims damages from the 

defendant as a common carrier for non-delivery of a car 
load of canned goods purchased from the Italo-Canadian 
Trading Co. of Montreal, and consigned to him at Copper 
Cliff. The goods were shipped by the consignor from 
Montreal via. the Canadian Northern Railway System. At 
Sudbury, they were transferred to the defendant company 
to complete the transit to Copper Clift’. The shipment was 
upon the terms of a standard bill of lading in the form 
prescribed by order No. 7862 of the Board of Railway 
Commissioners, bearing the date July 15, 1909 and made 
under sec. 340 (3) of the Railway Act R. S. C. 1916, ch. 37, 
for use by all railways under the legislative jurisdiction of 
the Parliament of Canada.

The goods were destroyed by fire on the night of Novem
ber 12, about 36 hours after the plaintiff had first been 
notified (verbally) on the morning of November 11 of 
their arrival at the Copper Cliff station of the defendant.
There were no facilities for unloading at this station, which 
was situated a mile and a half from the plaintiff’s place of 
business at Copper Cliff. The car containing the goods
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r,n- had been handed over by the defendant company to the 
,s.r. International Nickel Co. which operated a private railway 

running into the town of Copper Cliff and was accustomed 
Nazzakenoiq bring cars consigned to Copper Cliff merchants into the 

Alcoma town where it had some team tracks convenient for un- 
Eastern loading.

' The freight on the consignment had not been paiil and
\he International Nickel Co. was instructed by the defend
ant not to “spot" the car for delivery until notified by it 
that the freight had been paid. To suit their own con
venience the International Nickel Co.’s employees moved the 
car from the interchange tracks, where the defendant 
company had left it, towards the town and allowed it to re
main at a point on its railway about midway between the 
defendant’s station and the town and not suitable for 
unloading. While there it was burned without any fault 
of the defendant, the fire being probably, as the trial Judy' 
found, of incendiary origin.

The plaintiff paid the freight to the defendant's agent 
on the morning of November 13, both he and the agent 
lieing at the time in ignorance of the destruction of the 
goods during the preceding night.

While I fully share the suspicions expressed by the trial 
Judge Latchford, J., and by Ferguson, J. A. in delivering 
the judgment of the Appellate Divisional Court, 21 O.W.N. 
363, I think this case must be disposed on the basis of 
facts assumed by the former. He was “unable to find, in 
the absence of evidence to the contrary, that the transaction 
(for the sale of goods by the Italo-Canadian Trading Co. to 
the plaintiff) was not entered into.

But while assuming that the goods were shipped as 
claimed, he fixed their value at $6,500 instead of $14,000, 
the invoice price. The evidence justifies this valuation. 
By the terms of the bill of lading, the carrier’s liability 
is to be computed “on the basis of the value of the goods at 
the place and time of shipment" (sec. 4).

Latchford, J„ seemed inclined to hold that, at the time 
they were burned, the relation of the defendant to the 
goods had become that of warehouseman owing to the 
plaintiff’s failure to arrange for their removal within a 
reasonable time after he had been informed of their arrival. 
But he dismissed the action without determining that 
question. His judgment concludes as follows (See 18 
O.W.N. at p. 143) :—

“All that the plaintiff had to do after being notified by
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the defendants of the arrival of the ear at their station 
was to send over a cheque for the amount of the freight. 
This he could easily have done on the afternoon of the 11th. 
E\en then the car was in the actual physical possession of 
the transfer company to which as his agents, the plaintifl. 
when he directed the shipment to be made to the defend
ants’ Copper Cliff station, intended that it should be 
delivered. The action, in my opinion, cannot succeed, 
whether the defendants are regarded as carriers or as 
varchousemen. As the latter, no negligence has been 

proved against them. As the former they discharged all 
their obligations when they delivered the car at its destina
tion. Accordingly, the action is dismissed with costs.”

Whiie the defendant controverts privity of contract with 
the plaintiff, it seems clear that it accepted his goods for 
carriage on the terms of the bill of lading issued by the 
initial carrier, the Canadian Northern Railway Co. The 
i ill of lading specifies the route as “C.N.R. and A.E.R.” 
and the destination as “Copper Cliff”. The Canadian 
Northern Railway does not reach Copper Cliff. At Sudbury, 
it transfers traffic destined for that point to the Algoma 
Eastern Railway, which has a station called “Copper Cliff” 
situate about a mile and a half from the business section 
of the town of that name. As already stated, the use by 
all railway companies subject to its jurisdiction of the 
form of bill of lading issued by the Canadian Northern 
Railway Co. is prescribed by the order of the Board of 
Railway Commissioners. Both the Canadian Northern 
Railway Co. and the Algoma Eastern Railway Co. are in 
this category. The latter should be deemed to have known 
that the goods were shipped subject to the terms of the bill 
of lading, which was made applicable to them tiiroughout 
the entire transit, and on taking delivery of the car to 
complete the transit must be held to have accepted it, 
subject to those terms, of which it is, of course, likewise 
entitled to the benefit.

On the face of the bill of lading it is stated that “it is 
mutually agreed as to each carrier of ail or any of said 
yoods over all or any portion of said route to destination, 
and as to each party at any time interested in all or any of 
raid goods that every service to be performed hereunder 
shall be subject to all the conditions, whether printed or 
written, herein contained (including conditions on back 
hereof) and which are agreed to by the shipper and 
accepted for himself and his assigns.”

IS—70 D.L.R.

s.C.
Nazzaheno

Ai-cuma 
Eastern 

R. Cl.
Anglin, J.
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Can. It is not material whether the Canadian Northern Rail 

way Co. should, in issuing this bill, be deemed to have acted 
11- as agent for the defendant or whether it should, in deliver- 

NAZZABENOing the plaintiff’s goods at Sudbury to the defendant for 
Alroma carriage to their destination, be regarded as agent of the 
Eastern plaintiff. In either view, the defendant accepted the goods 

R. Co. for carriage on the terms of the bill of lading and mus! 
Arilhc j. be deemed to have contracted on those terms with the 

plaintiff.
By sec. 1 of the conditions on the back of the bill it is 

provided that “the carrier of any of the goods herein 
described shall be liable for any loss thereof or damage 
thereto except as hereinbefore provided."

Although it is stipulated in sec. 2 that “the carrier issu
ing the bill of lading shall be liable for loss, damage or
injury to such goods............through the neglect or default
of any other carrier to which such goods may be delivered," 
it is also provided that "nothing in this section shall deprive 
the holder of this bill of lading or party entitled to the 
goods of any remedy or right of action which he may have 
against the carrier issuing this bill of lading or any other 
carrier.”

With great respect, I am unable, upon the evidence, to 
accept the conclusion that delivery of the goods to the 
International Nickel Co. constituted delivery of them to the 
defendant. The International Nickel Co. is not a common 
carrier. Its railway is a private line. To accommodate 
merchants and others, it brings cars consigned to them over 
that line into the town of Copper Cliff and allows the use 
of its team tracks for unloading. The uncontradicted 
evidence however, of the plaintiff and of Richard Elliott, 
yard-master for the International Nickel Co., is that cars 
consigned to Copper Cliff merchants are not switched over 
its railway, unless orders are received from the consignees, 
and that in the case of the plaintiff, who did not have an 
account with the company, that service would not lie- 
rendered until he had paid the company’s switching 
charges. No instructions were given by Nazzareno to the 
International Nickel Co. to take the car in question. More
over, the defendant's agent instructed the International 
Nickel Co. not to “spot” the car for unloading until advised 
by him that Nazzareno had paid the freight. Upon this 
evidence, it seems to me impossible to hold that the Inter
national Nickel Co. was the plaintiff’s agent to accept 
delivery and that delivery to it was delivery to him and 
terminated the defendant’s liability.
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I am also, with great respect, unable to assent to the tan.
j view that when the goods were destroyed the responsibility g c
I of the defendant in regard to them had been changed from----
I |jiat of carrier to that of warehouseman. Section 3 of Nazzabeno 

the conditions indorsed on the bill of lading contains this aluoma 
clause:—“For loss, damage or delay .... caused by fire Eastern 
occurring after 48 hours (exclusive of legal holidays) .... R- Co- 

| after written notice of the arrival of such goods at destina- An«im, i.
lion........... has lieen sent or given, the carrier’s liability

f shall be that of warehouseman only.”
By section 6 it is provided that “Goods not removed by 

1 the party entitled to receive them within 48 hours (exclu- 
| sive of legal holidays) .... after written notice has been 

sent or given, may be kept in a car. station or place of 
delivery or warehouse of the carrier, subject to a reasonable 
charge for storage and to the carrier's responsibility as 
warehouseman only.”

In the Ontario Courts the view has been expressed that 
a clause in an express company’s receipt somewhat similar 
to the provision of para. 6 above quoted was "not intended 
to extend and did not extend the common law liability of 
the carrier; it was intended to limit and did limit the 
duties and liabilities of the carrier by providing an addi
tional method of establishing notice or knowledge and fix
ing definitely the period of time for taking delivery."

It was accordingly held in Payment v. Canadian Express 
Co. (1922), 22 O.W.N. 7, that, on the expiry of a reasonable 
time to take away goods after notice or knowledge that 
tie carrier is ready to deliver, the responsibility of the 
carrier, as such, ceases; and, notice of the arrival of the 
goods having been given on July 12, the carrier was held 
not liable for their loss by theft on the night of July 13.

I cannot take that view of the effect of the bill of lading 
now before us. I find in the provision of sec. 1 that the 
carrier shall be liable for any loss or damage “except as 
hereinafter provided”, and in the provision of sec. 2 making 
the issuing carrier liable for loss and damage sustained 
while the goods are in the hands of any other (continuing) 
carrier “from which the other carrier is not by the terms 
of this bill of lading relieved,” clear indicia of an intention 
that, at all events, in regard to matters for which it pro
vides the respective rights and liabilities of the owner and 
of each carrier in the course of transit are meant to be 
defined by the conditions of the bill of lading. If so, the 
plain implication from the provisions of secs. 1, 3 and 6
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above quoted would appear to be that until the written 
sr' notice mentioned in secs. 3 and 6 has been given and 18
— lours thereafter have expired, the responsibility of the

NAzz.vt*Koraj]wav company shall continue to be that of a commun 
Auioma carrier subject to the terms of the bill of lading. The 
Kastcrn owner of the goods may earlier become liable for demurrage 

l:- * under the Car Demurrage Rules of the Board of Railwax 
Aiv-'iin, j. Commissioners, but the carrier can assert the status ami 

claim the rights of a warehouseman only on compliance 
with the conditions prescribed by clause 3 or clause 6, li
the case may be.

This view of the construction and effect of the standard 
bill of lading appears to have been suggested by members 
of this Court in C.V.R. Co. v. Hatfield & Scott (1921), 61 
D L.R. 529, 62 Can. S.C.R. 524. I should, perhaps, note in 
passing, in order to avoid possible future misapprehension, 
that, in my own judgment in that case, the word “issuing" 
has, by some inadvertence, crept into the eleventh line on 
p. 532 of the report. That word should be struck out. 
Clause 1 applies not merely to the issuing carrier but t< 
every carrier in the course of transit.

It would seem probable that the Board of Railway Com
missioners in sanctioning and prescribing the use of the 
standard form of bill of lading before us regarded 48 hours 
..fter written notice as a reasonable time to allow for taking 
the delivery of goods, and thought it advisable to substitute 
that definite period for the somewhat vague and indefinite 
"reasonable time” which had theretofore been allowed. But. 
However that may be, the conditions on which the railway 
company’s liability as carrier shall terminate and liability 
as warehouseman shall be substituted are distinctly 
expressed, and, in my opinion, those conditions are exclu
sive and prevent the carrier relying on the lapse of a 
reasonable time for removal after verbal notice. Written 
notice of the arrival of the goods was not given to the 
plaintiff and 48 hours had not expired since he had received 
the first verbal notice—indeed since the arrival of the 
goods—when the fire which destroyed them occurred.

Attention has also been directed to the provision of sec. 
3 of the bill of lading, that “except in case of negligence of 
the carrier .... the carrier shall not be liable for loss 
damage or delay occurring while the goods are stopped and 
held in transit upon request of the party entitled to make 
such request.”

There was no stoppage in transit and no request for such
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a stoppage within the purview of this provision. Delay in 
"spotting" for delivery because of non-payment of freight 
I cannot regard as such a stoppage.

Because I gravely doubt the merits of the plaintiff’s case, 
I regret being obliged to come to the concluison that the 
defendant is liable as carrier for the amount of the damages 
assessed by the trial Judge, $6,730.30.

BRODEUR, J. :—A bill of lading had been issued by the 
Canadian Northern Railway for the carrying of a carload of 
canned goods from Montreal to Copper Cliff in Ontario, on 
the lines of the Canadian Northern and of the Algoma 
Eastern. These goods were consigned to the appellant 
Xazzareno who is carrying on business in the town of 
Copper Cliff. The railway station of the Algoma Eastern 
is about a mile and a half from the town itself, and the 
delivery of the goods consigned to some merchants in the 
♦own is usually made through the International Nickel Co., 
which has a private railway of its own running from the 
Copper Cliff station into the town.

When the carload in question arrived at the station it 
was handed over to the International Nickel Co. by the 
Algoma Eastern Railway. On the same day, the station 
agent of the Algoma Eastern notiiied twice Xazzareno of 
I lie arrival of the car and asked for the payment of the 
freight due for the carriage of the goods from Montreal to 
Copper Cliff. At the same time, he told the International 
Nickel people not to deliver the car unless the freight was 
paid. Another request for the payment of the freight was 
made the next day.

But the plaintiff did not move and he came only on the 
day following and then paid his freight and requested that 
the car be spotted to be unloaded in the town.

But it was immediately discovered that the car and its 
ontents had been destroyed by fire under circumstances 

which proved that it was of an incendiary origin.
The evidence creates a very strong presumption that this 

‘•ar did not contain only canned tomato paste, as claimed 
by Nazzareno, but was mostly loaded with liquor, in viola
tion of the laws of Ontario.

Nazzareno claims from the Algoma Eastern Railway the 
value of his goods.

The trial Judge Latchford. J„ found that the car was 
placed in the ordinary course of its transportation to the 
point at which the plaintiff intended to have the contents 
delivered to him, and that, in transferring the car to the 
Nickel company’s line the defendants were carrying out

Can.

8.C.

Nazzareno

Algoma

II. (V.
Br.»l. ir. J.
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P.E.I. what the plaintiff expected and intended in the shipment of 
se- his carload lots by their railway from a point like Montreal 

to the plaintiff in the town of Copper Cliff.
This finding of the trial Judge was accepted liy the 

Appellate Division, 21 O.W.N. 363.
The obligations of the Algoma Eastern Railway as carrier 

were at an end when they transferred, according to the 
tacit agreement or understanding existing between the con
signee and themselves the car on the tracks of the Inter
national Nickel Co. ; and, if the car was not delivered sooner 
to the consignee, it is due to his fault and negligence in 
not paying the freight and switch charges sooner.

For these reasons, the appeal should be dismissed with 
costs.

Mignault, J. (dissenting) In my opinion, the evidence 
stops short of shewing that the goods shipped to the appel
lant were delivered to him or to his agent or that they were 
at his risk at the time of the fire. The appellant probably 
prejudiced his case by excessive over valuation of these 
goods, and has thereby created an atmosphere of suspicion, 
but that is no reason to refuse to grant him judgment for 
the value assessed by the trial Judge, who, nevertheless, 
considered that there had been a sufficient delivery. This 
value having been determined, the only question is whether 
the goods, at the time of the fire, had been delivered to (he 
appellant or his agent, or were at his risk. These two 
questions, in my opinion, should be answered in the 
negative.

I would allow the appeal with costs throughout, and give 
(he appellant judgment for $6,730.30, which is the value 
placed on the appellant's goods by the trial Court.

Appeal dismissed.

('(IRISH v. TOWNSEND.
Prince Edward Inland Supreme Court, Hanzard, J. February 21, 1021. 
Negligence ($ ID—70)—Traffic and railway bridge—Regulations

AS TO TRAFFIC IMPOSED—KNOWLEDGE OF BY RAILWAY EM
PLOYEES— Negligent operation of hand car.

Where certain regulations are imposed as to traffic upon ;i 
bridge constructed for the double purpose of a railway bridge 
and public highway, railway employees must be taken to know 
these rules and cannot plead orders to the contrary as a defence 
where negligence has been proved.

Action for damages.
K. J. Martin, K.C., for plaintiff.
,7. I). Stewart, K.C., for defendant.
Haszard, J.:—This is an action for damages brought 

by plaintiff against defendant for negligently and unskil-
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fully driving a hand car upon the railway track, over and 
upon the Hillsboro Bridge, that the said hand car was 
driven and struck against a horse and carriage of the plain
tiff, then being lawfully driven by the plaintiff over and 
upon said bridge whereby the same was injured and dam
aged.

The Hillsboro Bridge was constructed for the double 
purpose of serving as a railway bridge and also as a high
way for use by the travelling public with horses, vehicles, 
and persons on foot and otherwise. For the right to use 
the said bridge as a highway, the Provincial Government, 
by an agreement, dated April 18, 1900, agreed to contri
bute annually to the Dominion Government, the sum of 
$9,750.

By a later agremeent dated December 20. 1906, made 
between the Dominion Government and the Provincial 
Government, it was agreed that the Dominion Government 
should, at its own cost and expense, provide gates at the 
shore of each approach to said bridge, to be used for the 
keeping back of highway traffic of all kinds from entering 
upon the bridge or the approaches leading thereto, when
ever the bridge and its approaches would be required for 
railway purposes, or whenever the swing span of the bridge 
was about to be opened or was open, or whenever for any 
other reason it would be unsafe for highway traffic to be 
upon the bridge or the approaches thereto. Other pro
visions were also made for houses at the shore end of each 
approach to said bridge, to be used by the men to be placed 
in charge oi the gates as gate keepers, also for providing 
telephones in the gate houses, etc. to be connected with 
the train despatcher’s office at Charlottetown station, such 
telephone connection to be used for communicating between 
the train despatcher’s office and the gate keepers' houses, 
with respect to the use of the bridge for railway traffic or 
other railway purposes, etc. It was also provided that a 
ufficient number of men, the number and efficiency of 

whom to be approved of by the general manager of Govern
ment Railways, etc. be stationed at each gate at the shore 
end of each approach to said bridge, and who, as employees 
of the Provincial Government should have charge of the 
opening and closing of gates and of the clearing of the 
bridge and its approaches and keeping them clear of high
way traffic of every kind whenever the bridge and its 
approaches would be required for railway traffic or other 
railway purposes, etc. or when from any other reason, it

P.K.I.
s.c.

((IRISH 

Tow NSEND.
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P.E.I. • mould lie unsafe for highway traffic to be upon the 
approaches or the bridge.

—— The agreement further provides that the Provincial
( (Irish Government would indemnify and save harmless, the 

TowN8*Nii.0om‘n'on Government from all and every damage arising
---- ut ut or incidental to the interruption or of any interfer-

Heerard. j. ,nce wj(^ fj,e raj]wav use of said bridge or its approaches, 
such accident to any person or property or interference 
with the railway use of said bridge or its approaches, sucli 
accident to any person or property or interference with the 
railway use of the said bridge, not being due to the negli
gence of any of the employees of the Dominion Government 
or the said railway.

The facts as given in evidence before me are: Tlint the 
plaintiff while driving his horse and carriage upon said 
bridge on a dark night in the month of September. 1919,— 
he weather being described as “dark and misty"; and 

while within a distance of about four spans from the South- 
port or south end of the bridge, his horse and wagon were 
struck by a car, which was approaching on the railway 
track, or rails from the south end of said bridge—the 
approach of which he had no notice until the accident 
happened—by the collision he was thrown out, his horse 
was knocked down and injured, and his carriage broken and 
damaged.

The defendant, by his plea, says:—1. He is not guilty. 
2. That the alleged trespass was caused by the negligence 
and improper conduct of the plaintiff and not otherwise.

Defendant admits that he was in charge of the car and 
was driving same on the rails over the bridge from the 
couthport side, and claims to have had a railway lantern 
held by a man sitting at the front of the car. He also 
says that before leaving Fodhla—a station 25 miles from 
Charlottetown, realizing that he would be late, he rang up 
‘he gate keeper and the railway office, and found the gate 
keepers were not on duty, and on arrival at the south side 
of the bridge, without taking any further precaution pro
ceeded to cross over the bridge with his car, the man who 
was with him, sitting at the front of the car, holding (he 
«ays) a lighted lantern in his hand, and while in the act of 
crossing, the collision took place.

Defendant admits that he made no arrangement with the 
gate keeper or anyone else on the north side to shut down 
the gates whilst he was crossing, and went so far as to say 
that it was not necessary, as his orders were to go on the
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i,ridge at any time, only to protect himself against trains, Alta.
. 'so that when going over in the afternoon, he did not At,T"5iv 
notify the gate keepers when he would be returning.

The fact however of defendant considering it necessary 
to telephone the gate keeper and the railway station, as he 
ays he did before leaving Fodhla on his return, satisfies 

ate that he knew that he had no right to cross over the 
bridge with his car, without first shutting off the highway 
traffic and ascertaining that the bridge was clear or at 
least there were no teams thereon and the gates closed.

Having entered upon the bridge without taking these 
precautions, he was wrongfully there and was guilty of 
negligence, and rendered himself liable for any damage 
committed by7 his unlawful act.

It is quite clear, from the evidence before me, that it 
never was the intention to allow a train or railway car to be 
on the bridge at the same time with teams, for the reason 
hat if approaching from opposite directions and having 

to pass there is not sufficient room to do so with safety, 
if at all.

I find, in favor of the plaintiff, for the sum claimed, $14 
for damages, for which amount a verdict will be entered.

Judgment for plaintiff.

NORTHERN tilt AIN Co. v. CANADIAN NATIONAL RAILWAYS 
and GRAND TRUNK PACIFIC RAILWAY.

Alberta Supreme Court, Appellate Diviuion, Heck, Hpndman unil 
Clarke, JJ.A. November It, 1922.

Costs I v I—2)—Dismissal of action against original defendant— 
Other defendant aiiiieo—Same evidence used in second 
case—Right of original defendant to costs.

Where at the trial of an action it is discovered that the 
action has been taken against the wrong defendant, ami the 
action against such defendant is dismissed but another defendant 
is added, and it is agreed that the evidence already taken as 
against the original defendant is to he used in the action as .inst 
the added defendant, against which judgment is subsequenty 
given, the original defendant is entitled to its costs, where it 
nat not deliberately misled the plaintiff into commencing tie 
action as originally taken.

Carriers ($ IIIC—385)—Goods delivered to carrier—Loss of por
tion of goods—Failure to exfi.ain—Presumption of evi
dence—Res. ipsa Loijuitor.

Where goods have been delivered to u railway company for 
carriage and they are not delivered and no explanation is fur
nished negligence will be presumed.

Appeal by Canadian National Railways against that part 
of a County Court judgment, which deprived it of costs, and 
bv the Grand Trunk Pacific R. Co. against the judgment 
generally, finding it liable for the loss of part of a car of
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Alta, wheat shipped over its Road ; Appeal by Can. Nat. Railways 

ApiTuiv allowed, appeal by G.T.P.R. Co. dismissed.
—'— " Maclean, K.C., for appellant; Freedman, for respondent. 

Northern The judgment of the Court was delivered by 
(.rain ( o. hyndman. J.A.:—This is an appeal from the judgment 
CA R. ANoof his Honor Judge Crawford, who gave judgment in favor 

(i.T.P.R. 0f the plaintiff against the Grand’Trunk Pacific Railway for 
n,j.A.the sum of $248.40, and costs, and dismissed the action 

against the Canadian National Railways without costs.
The action arose out of the following facts:—The plain

tiff owned and operated a country elevator at the town of 
Irma, on the main line of the Grand Trunk Pacific Railway, 
in this Province. The action was originally brought against 
the Canadian National Railways only, the plaintiff alleging 
•hat on May 12, 1920, it delivered to the Canadian National 
Railways 61,250 pounds of No. 1 northern wheat in car No 
300976, Grand Trunk Pacific Railway at Irma aforesaid, to 
be safely and securely carried by the said railway to Fort 
William, Ontario ; that the said railway undertook to carry 
said wheat as aforesaid, but that they did not safely and 
securely carry the same, and that during transit there was 
lost or stolen out of the said car 6,900 pounds or about 100 
bushels of the said wheat.

At the conclusion of the plaintiff’s case, the point was for 
the first time raised that the action was wrongly brought 
: gainst the C.N.R., the contract in question having been 
made with the G.T.P. Railway. The bill of lading, undoubt
edly, bore the name of the Grand Trunk Pacific Railway, 
and there is no mention of Canadian National Railways 
thereon, but the mistake no doubt in bringing action against 
the Canadian National Railways was due to the common 
impression which widely prevailed that the Dominion 
Government was operating the Grand Trunk Pacific as a 
part of the Canadian National Railway system. This, how
ever, was not the case. The Grand Trunk Pacific was at 
the time of the matters in issue here operated by the 
Minister of Railways for Canada as receiver of the Gran 1 
Trunk Pacific and the same set of officials were largely, if 
not altogether, used as operated the Canadian National 
lines. The officer who was put forward by the defendant 
Canadian National Railways for examination for discovery 
happened also to be acting in a similar capacity for the 
Grand Trunk Pacific, and counsel for the defence states 
that neither he nor the officer examined appreciated the 
effect of his examination as tending, possibly, to mislead 
the plaintiff, and it was not until the trial that the real
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situation was brought home to him. The fact, however, Alta, 
is that the Canadian National Railways never did have a ApT"5iv 
contract with the plaintiff, and upon the evidence, could _—
not be held liable for the damages alleged and were. Northern 
undoubtedly, entitled to judgment.

The District Court Judge, accordingly, dismissed thrf.NJ*. and 
action against the Canadian National Railways, but added 0 T- • • 
l he Grand Trunk Pacific as defendant, reserving the ques-io.1 a. 
lion of costs until the final disposition of the action. It was 
agreed that the evidence already taken as against the 
Canadian National Railways would be used in that against 
!he Grand Trunk Pacific. At a later date, therefore, the 
trial proceeded and the defendant gave evidence. The 
trial Judge later gave judgment against the G.T.P. for 
damages for the loss of the grain in question in the sum 
of $248.40, with costs throughout, dismissing the action 
as against the Canadian National Railways, without costs.

The Canadian National Railways obtained leave to appeal 
from that part of the judgment which deprived it of costs, 
and its co-defendant appeals against the judgment 
generally.

As to the costs of which the first defendant was deprived, 
in my opinion, there was no effective reason why costs 
should not have been given in its favor. On the issues 
laised by the pleadings it was entitled to judgment. The 
only possible reason which could be urged in favor of dis
allowance of costs would be that the plaintiff was possibly 
misled, but no examination of the exhibits, including the 
bill of lading, shows that the plaintiff must or ought to 
have been aware that it was the Grand Trunk Pacific and 
not with the Canadian National Railways that it was con
tracting. There is no justification, as far as I can see, for 
saying that they were deliberately misled by this defendant 
or its solicitor.

I would, therefore, allow the appeal on this branch of the 
case and give judgment for the defendant the Canadian 
National Railways for its costs hut would fix such costs at 
$50 in addition to the costs of this appeal, which I also 
fix at $50.

As to the second branch of the case. The trial Judge was 
satisfied on the evidence of the plaintiff that it did, as a 
matter of fact, load into the railway car in question 6,900 
pounds of wheat in excess of what was in the car when 
weighed at its destination at Fort William. Such evidence 
as the defendant adduced to show lack of negligence on the
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Alta, part of the railway would tend to prove that the car in 

App. Div. question was not tampered with and was not in a leaky
---- condition; but the investigations made were not as thorough

Chain'Oj :'a they might have been, and the car was not traced 
' i hroughout its journey so that every possible mischance 

C.N.It. and. ould be accounted for. The evidence that the car was 
G.T.P.R. |(iadec| with the quantity claimed by the plaintiff was 

Hymiman. j.a.entirely that of the plaintiff’s manager at the point of ship
ment. The railway official at that point had nothing to do 
with the loading or weighing and there, apparently, is no 
method or system by which the weights at the point of 
i >ading can lie checked at the time, and ,in fact, in this 
case, at any rate, no record of the amount as loaded was 
produced to the railway company until a claim for shortage 
was lodged. This seems to me to be a very great weakness 
in the railway system of doing business, and if there is no 
method of checking weights at the time of loading it seems 
to me it would be a wise precaution to insist upon a mem
orandum of the weights before the car is finally sealed and 
sent on its journey. Had I tried the case myself, I think, 
I would have required further proof of the quantity on 
general principles, especially if it were shown that the car 
was apparently in good condition as might be said in the 
present case. However, the trial Judge, having found as a 
tact that the quantity claimed was, in fact, loaded on to the 
car, it would not be proper for this Court to disturb such 
finding unless it was fairly clear that he was mistaken or 
likely to be wrong. That being so, it seems to me there 
is no alternative but to affirm the judgment, the amount of 
the damages being well within the amount which should b» 
awarded, considering the price of wheat at that time.

It is not necessary for the plaintiff to prove negligence 
but it is sufficient to show that it delivered a certain quan
tity of wheat to the railway company for transportation 
and that it received back a smaller quantity. In Ferris v. 
C.S.R. Co. (1905), 15 Man. L.R. 134, at p. 138, Perdue, J„ 
said :—

“It was strongly urged on the part of the defence that 
no negligence was shown and that negligence must lie 
proved. The conditions on one bill of lading were also 
relied on. Finding, as I have, that, 1270 bushels of wheat 
went into the car, it rests upon the defendants to show 
what became of the difference. No evidence was offered 
which W’ould enlighten me as to what actually happened 
which caused the loss of the grain or the non-accounting 
for same, and it is useless to speculate as to what casualty
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may have overtaken it or what error may have been made. 
In the absence of other evidence res ipsa loquitor applies 
and points to the loss as occurring through some act or
default on the part of the defendants........... Where good-
are shown to have been delivered to a railway company for 
carriage and they are not delivered and no explanation i.. 
furnished negligence may be presumed.”

This judgment was afterwards affirmed on appeal to tic- 
full Court of Manitoba (15 Man. L.R., at 139 et seq.). ll 
seems to me that the law is as laid down in the case cited.

I would, therefore, dismiss the appeal of the Grand Trunk 
Pacific, with costs on column 1.

Judgment accordingly.

STAHN v. PEUTERT.
Saskatchewan District Court, Wood, Dint. Ct. J. March 20, 1922. 

Appeal ($ VIB—287)—From conviction of Justice of the Peace— 
Charge under Stray Animals Act, R.S.S. 11)20, ch. 124— 
Irregularities in proceedings—Jurisdiction of Court to
QUASH ON APPEAL—SUFFICIENCY OF GROUNDS.

Failure of the presiding Justice on a charge of illegally 
impounding animal.s under the Stray Animals Act R. S.S. 11)20 
ch. 124, to reduce any of the evidence to writing as required by' 
secs. 721 (3) and Gs2 (3) of the Criminal Code, is sufficient 
ground for quashing the conviction, there being no evidence of 
record to support the conviction, and an application to quash on 
these grounds may be entertained and given effect to on an 
appeal from such conviction.

Where the record does not shew that the notice required by 
sec. 34 of the Stray Animals Act was given to the pound keeper, 
the onus of proving which is on the complainant, the conviction 
is bail on its face as not shewing jurisdiction in the magistrate 
and will be quashed on appeal.

Appeal from summary conviction, under the Stray 
Animals Act, R.S.S. 1920, ch. 124, for illegal impounding. 
Conviction quashed.

The facts of the case are as follows :—
Peutert impounded three bulls the property of Stahn on 

April 30, 1921. Stahn in order to get his bulls, which were 
over one year in age, out of pound, paid certain damages 
and pound fees under protest. He had the notice required 
by sec. 34 (2), R.S.S. 1920, ch. 124 typewritten and handed 
to the poundkeeper, retaining the original himself. He 
i hen laid the complaint against Peutert under the Sas
katchewan Stray Animals Act for illegal impounding, it 
being alleged by Stahn that at the time Peutert took 
possession of his bulls, they were grazing on fenced lands 
which he, Stahn, held under lease. The case came up for

hist. Ct.
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Sask. hearing before the Justice of the Peace at Aasinilioia on 
Kit. A C.t. Mny 17, 1921. The presiding Justice refused to take the

---- evidence down in writing as required by Part XV. of the
staiin Cr. Code. Peutert’s solicitor took the objection, but the 
Pei’trrt Justice overruled him. Stahn produced the notice to the

----poundkeeper but it was not put in evidence, the Justice
returning it to him with the request that he keep it in his 
I ocket. Peutert was found guilty of illegal impounding, and 
an order was made refunding to Stahn the money s paid by 
him under protest to the poundkeeper, and mulcting 
Peutert with the costs.

A. E. MacKinnon, for appellant.
K. J. Hawthorne, for respondent.
Wood, D.C.J. The appellant was convicted for illegally 

impounding bulls under the Stray Animals Act R.S.S. 1920, 
ch. 124, and now appeals from this conviction.

Upon the appeal lieing entered for hearing, Mr. MacKin
non for the appellant moved to quash the conviction upon 
V,e following grounds :—(1) That there is no evidence on 
■ he record to support the conviction, the magistrate not 
having reduced any of the evidence to writing as required 
by sec. 721 (3) and of sec. 682 (3) of the Cr. Code; 
(2) There is nothing on the record showing compliance 
aith sec. 34 of the Stray Animals Act, so that the magis
trate might have jurisdiction under sub-sec. (3) of that 
section to enquire into the eompaint : (3) There is nothing
to show compliance with sec. 35 (2) of the Stray Animals 
Act, R.S.S. 1920, ch. 124.

I went on and heard the appeal subject to these objec
tions, and reserved my judgment upon them after hearing 
some argument, when it was arranged that counsel for 
both parties might file written arguments.

I was at first inclined to the view that the application to 
quash the conviction on the ground that there was no 
evidence to support it could not be entertained on an appeal 
from a summary conviction, this being limited to proceed
ings by way of certiorari, where there is not a hearing 
dc novo, as in the case of appeals from summary convictions. 
The authorities cited on behalf of the appellant however 
seem to establish that such an application may be made 
and given effect upon such an appeal. As the evidence in 
this case was not reduced to writing, there is no evidence, 
therefore, of record which would support the conviction, 
which upon that ground alone should, in my opinion, be 
quashed without going into the merits.
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Apart from the fact that there ia no evidence on the 
record to support the conviction, I am of the opinion that 
•he failure of the magistrate to reduce the evidence taken 
on the hearing to writing as he is required to do by those 
provisions of the Criminal Code I have above referred to 
is alone a ground for quashing the conviction.

If this were not enough I am of the opinion that as the 
record does not show that the notice required by sec. 34 
of the Stray Animals Act was given to the poundkeeper, 
the onus of proving which was in my view on the com- 
olainant, the conviction is bad on the face of it as not show
ing jurisdiction in the magistrate to enquire into the 
complaint.

The conviction is, therefore, quashed with costs to the 
appellant.

Conviction quashed.

HICKS v. McCLVRE.
Suprême Court of Canada, Darien, C.J., Idinyton, Duff, Anglin, 

Brodeur and Mignault, JJ. June 17, 1922.
Wills ($IIIA—75)—Direction to executors to sell farm and

DIVIDE PROCEEDS—TESTATOR HIMSELF SUBSEQUENTLY SELLING
FARM AND TAKING MORTGAGE—CONSTRUCTION—REVOCATION—
Distribution under will.

By his will a testator directed that his executors should sell his 
farm and divide the proceeds between his sons as directed; after 
the date of his will the testator himself sold the farm, part of the 
purchase price being secured by a mortgage. The Court held 
affirming the decision of the Supreme Court of Ontario, Appellate 
Division, that the sale merely anticipated the conversion which 
the will directed and was in no way a revocation of the will, that 
the proceeds retained a form by which they could be identified 
and that the mortgage passed to the devisees in the proportions 
indicated in the will.

Appeal from the judgment of the Supreme Court of 
Ontario, Appellate Division (1921), 67 D.L.R. 95, affirming 
the judgment of Middleton, J., as to the construction of a 
will. Affirmed.

Proudfoot, K.C., for appellant.
Nesbitt, K.C., and Wallace, for respondent.
Davies, C.J. :—For the reasons stated by my brother 

Anglin, J., with which I fully concur, 1 would dismiss this 
appeal with costs.

Idington, J.:—Having considered the cases cited by ap
pellant, as well as those by the Judges below, I agree with 
the reasons assigned by the latter in support of the judg
ment appealed from (1921), 67 D.L.R. 95. It seems to me 
that the cases of clear ademption relied upon in appellant’s

s.c.
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( an. factum are beside the real question in issue. 
s(. That question is whether or not the testator, having be

queathed to the respondents the proceeds of the sale of his 
Hicks farm, directed by him to be effected by his executors, can 

Mcoi i ns. be carried out by them, when he anticipated their selling 
by acting himself as seller, and took the mortgage now left 

”‘IT ■' in their hands as part of the purchase money so clearly de
signed by the terms of the will to become theirs.

I may add to those cited below and herein the decision in 
Mortice v. Animer t!874), L.R. 10 Ch. 148, affirmed (18751. 
L.R. 7 H.I.. 717, as in line with a mode of thought more 
liberal than some earlier decisions and worth looking at 
in such a case as this.

This appeal should be dismissed with costa and, in any 
event, the executors to have their costs out of the estate.

Duff, J.:—Tills appeal presents a question of will con 
struction which is one of not a little difficulty. The testator 
William McClure, by his will directed that the executors 
should sell his farm and that the proceeds should be divided 
in a certain way. By another clause lie disposed of cash on 
hand or securities for money and “all other property and 
estate." Before his death, he sold the farm which was the 
subject of the above mentioned trust and at his death part 
of the purchase money remained unpaid secured by a mort
gage on the farm.

The question is whether the trust declared in respect of 
the farm applies to the mortgage. My conclusion is that the 
judgment of the Appellate Division, 67 D.L.R. 95, should be 
maintained. The question may fairly, I think, be stated by 
an adaptation of the language of Farwell, .1., cited by Hod- 
gins, J.A., 67 D.L.R., at p. 99, from Rr Daicsitt, [1901] 1 
Ch. 898. at p. 401. Has the testator manifested his intention 
that his gift is not of the particular property only but of 
the proceeds of the property so long as the proceeds retain 
a form by which they can be identified as such. I think such 
an intention is manifest by the terms of the will.

Anglin, J. :—The circumstance that the devise to the res 
pondent is not of the farm in specie but of the proceeds of 
the sale of it directed to be made by the executor distin
guishes this case from Re Clowes, [1893] 1 Ch. 214, where 
the devise was of land in specie, subsequently sold by the 
testator (who had, as in the case at Bar, taken a mortgage 
on it to secure payment of part of the purchase money I. 
sufficiently to afford opportunity for the application of sec. 
26 of the Wills Act, R.S.O. 1914, ch. 120, and to bring this
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case within the principles of such decisions its Re Clifford. « an. 
ilntlum v. McFie, [1912], 1 Ch. 29, at p. 35; Re Lei mini/: s, 
Turner v. Leeming, [1912] 1 Ch. 828; Re. Curler, [1900]
1 Ch. 801 ; and Re Johnstone's Settlement (1880), 14 Ch. Hicks 
D. 162. McCiare.

There seems to he enough in the devise here in question - 
to indicate an intention that the funds representing the pro
perty dealt with should go to the beneficiary in whatever 
form they might he found at the testator’s death. The “con
trary intention” of see. 27 of the Wills Act therefore ap
pears. Morgan V. Thomas (1877), 6 Ch. U. 176, shews that, 
in a case such as this, a broad and even a lax construction 
of the terms of the will should prevail if thereby effect will 
more probably he given to the testator’s intention. That 
case and Manton v. Taboiu (1885), 30 Ch. D. 92, establish 
that partial ademption, owing to a portion of the property 
which is the subject of the devise being unavailable or to its 
identity having been lost, will not present the devise taking 
effect as to so much of it as still forms part of the testator’s 
available estate and can be fully identified.

Looking at the substance of the devise in question, and 
giving effect to what appears to have been the probable in
tention of the testator, I am of the opinion that the mortgage 
in question passed to the respondents in the proportions 
indicated by the testator. Passages from the judgment de
livered in the House of Lords in Beddington v. Baumann,
[1903] A.C. 13, quoted by Hodgins, J.A. (67 D.L.R., at p.
97), confirm this view. Adapting the language of Lord 
Davey, [1903] A.C., at p. 20, the testator’s will is “expressed 
in such language and in such large terms as to carry not 
only the property as it then existed, but also this property 
which has arisen from the particular dealings with it.”
Brodeur, J.:—This is an appeal concerning the construc

tion of a will. William McClure had by his will directed 
his executor to sell his farm and to divide the proceeds be
tween his two sons. Before his death he sold the farm 
himself and part of the purchase price was secured by a 
mortgage thereon. The question is whether the devise fails 
because the farm had already been sold.

If t„e farm itself had been devised to the legatees, the 
solution might be different.

Gale v. Gale (1856), 21 Beav. 349, 52 E.R. 894 ; Farrar v.
Earl of Winterton (1842), 5 Beav. 1, 49 E.R. 476; Blake V.
Blake (1880), 15 Ch. D. 481; Re Clowes, [1893] 1 Ch. 214;
Re Bods (1901), 1 O.L.R. 7.
19—70 D.LJL

:

—
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Sask. But the testator’s executor was called upon to distribute 
the proceeds of the farm. There is nothing to shew that the 
testator did intend, in selling his farm himself, to prevent 
his beneficiaries under the will from having the proceeds of 
the mortgage handed over by the executor to his legatees. 
Re Graham (1915), 8 O.W.N. 497.

The appeal should be dismissed. As there is some diversity 
of opinion as to the construction of such a will, the costs of 
all parties should be paid out of the estate.

Mignault, J.:—The question here is whether a bequest 
whereby the testator directed his executors to sell his farm 
and divide the net proceeds among the respondents in the 
proportions therein stated, took effect, the testator having 
himself sold the farm and taken a mortgage for the balance 
of the purchase price. The mortgage was still unpaid at 
the testator's death.

In my opinion, the I «quest was of the proceeds of the 
farm and not of the farm itself, and it is not defeated be
cause the testator anticipated the sale which he had ordered 
his executors to make.

I would dismiss the appeal with costs.
Appeal dismissed.

EDWARDS v. CARTER.
Sankatrhnvan Court of Appeal. Turgeon, McKay and Martin, ././ 1 

November 7, 1921.
INTERI'I.F.A!>EII (61—10)— By SHERIFF—WHEN PROPER PROCEEDING

Creditors Relief Act, R.S.S. 1020, ch. 54—Application 
Judgment creditors—Distribution under.

The Creditors Relief Act, R.S.S. 1920, ch. 54, is applicable to 
the distribution of moneys which have been realised under pro
cess of execution. Those who are entitled to share are persons 
who have executions in the hands of the sheriff at a time specilivil 
in the Act, and employees under the provisions of sec. 18, ami 
sec. IS can only apply to questions which may arise among credi
tors who under the Act are entitled to share in the monies 
which are in the hands of the sheriff. Where a creditor claims 
to be entitled to a part of the monies in the sheriff's hands by 
virtue of some consideration other than the fact that he is an 
execution creditor or an employee of the debtor, the proceedings 
should be under the Rules of Court relating to interpleader.

Appeal by plaintiff from the judgment of the Judge of 
the Judicial District of Cypress.

The facts of the case are fully set out in the judgment of 
Martin, J. A.

P. H. Gordon, for appellant.
C. IV. Hoffman and G. IV. Thorn, for respondent.
The judgment of the Court was delivered by
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Martin, J.A.:—The facts are: The sheriff of the s«sk.
Judicial District of Cypress, acting under certain writs c A 
of execution in his hands against the defendant —^
Carter, did seize all the goods and chattels on the Kdwab* 
farm of the said Carter, namely, the s/wl,4-22-9-21-w.3rd, lAI'm„ 
oil April 5, 1922. As the result of the seizure the sheriff' -—
realized $154.35 in cash, and $1,070 in notes. The seizure MJ A 
was made by the bailiff of the sheriff, and just prior to a 
sale, by auction, of the gixids and chattels of the defendant 
which was advertised for that date.

Subsequently, a claim for wages was filed with the sheriff 
on behalf of one Claude J. Loomis, and by a letter dated 
April 18 the sheriff was notified on behalf of one Kokatt not 
to pay out any money on account of the seizure ; the claim 
on behalf of the said Kokatt being that a garnishee summons 
had been served on his behalf on the auctioneer in charge of 
the auction sale prior to the seizure made by the sheriff.

The sheriff filed an affidavit setting forth the facts as 
above outlined, and, under the provisions of see. 13 of the 
Creditors Relief Act, R.S.S. 1920, ch. 54, obtained a sum
mons calling upon the said Kokatt and all the creditors hav
ing executions in his hands to appear before the presiding 
Judge in Chambers at the town of Shaunavon on Monday,
May 15, at 10 in the forenoon, to settle a scheme of distri
bution of certain moneys in the hands of the sheriff of the 
Judicial District of Cypress realised out of the sale of cer
tain goods and chattels of the defendant N. M. Carter on,
April 5, 1922.

The affidavit filed by the sheriff, in part, was as follows :—
"That as the said Loomis is requesting payment to him of 
the amount of his wages and as the creditors for whom I am 
acting are requesting distribution, and as the solicitors for 
Kokatt have notified me to hold said monies, I am bona fide 
in douht as to how I should proceed with the matter.”

On the return of the summons, it was contended on behalf 
of the claimant Kokatt that procedings should not have 
been taken under the Creditors’ Relief Act, but under the 
Rules of Court with respect to interpleader.

The trial Judge held that the monies in the sheriff’s hands 
should be distributed pro rata among the execution credi
tors, but the claim of the wageearner Loomis should first be 
paid ; and as to the proceedings, he held that they were pro
perly taken under the Creditors Relief Act.

From this judgment, the claimant Kokatt has appealed, 
and his one contention is that the proceedings were im-
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properly taken under the Creditors Relief Act, and that the 
sheriff should have proceeded under the Rules of Court with 
respect to interpleader.

Section 13 of the Creditors Relief Act, R.S.S. 1920, ch. 
54, under which the proceedings were taken is as follows:

“13.—(1) Where the money levied is insufficient to pay 
all claims in full and the sheriff is luma fide in doubt as to 
how the proceeds should he distributed or where any con
test arises among the creditors as to the distribution of the 
proceeds among them or any other real difficulty arises as 
to such distribution the sheriff shall prepare a statement 
of the proceeds in his hands for distribution and the execu
tions in his hands and the amount thereof and such other 
particulars as may be necessary to explain the contest or 
difficulty, to be verified by affidavit, and thereupon shall 
apply to a judge in chambers for a summons calling upon all 
parties interested to attend before the judge in chumliers to 
settle a scheme of distribution and such summons shall lie 
made returnable at such time and shall be served on such 
persons and in such manner and time as the judge may 
direct.”

The word “creditors" in this section means creditors who 
have executions in the sheriff's hands, and employees whose 
rights are dealt with under the provisions of sec. 18. The 
Act is applicable to the distribution of monies which have 
been realised under a process of execution. Those who are 
entitled to share are persons who have executions in the 
hands of the sheriff at a time specified in the Act, and em
ployees under the provisions of sec. 18. Section 13, in my 
opinion, can only apply to questions which may arise among 
creditors who, under the provisions of the Act, are entitled 
to share in the monies which are in the hands of the sheriff, 
and does not apply to some other creditor of the defendant 
who claims to be entitled to a part or to all of the monies 
in the sheriff’s hands by virtue of some consideration other 
than the fact that he is an execution creditor, or an em
ployee, of the debtor.

In my opinion, the proceedings in this case should have 
been under the Rules of Court relating to interpleader. 1 
regret that the Court has no power to relieve against the 
mistake which has been made in proceeding under the Credi
tors Relief Act, as I have no doubt that the sheriff acted 
bona fide in taking the proceedings which he did.

The appeal, in my opinion, should be allowed with costs, 
and judgment entered in the Court below setting aside the 
proceedings therein, with costs. Appeal allowed.
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Hr (AKMKHAKI. AND CITY OF EDMONTON. Alta.
Alberta Supreme Court, Walsh, J. November 10, 1922. ^ (-

Municipal corporations (s'-IIIC—66)—City charter—Provincial 
Act—Resolution of council repealing—Validity.

A resolution of a city council which in effect entirely repeals 
a section of a Provincial Act, amending the city charter, is ultra 
vires the council and will he quashed.

Motion to quash a resolution of the City Council of the 
City of Edmonton. Resolution quashed.

V. C. Jamieson, K.C., for the motion.
./. C. F. Sown, K.C., for the city.
Walsh, J.:—I quashed the resolution at the close of the 

argument for reason then given orally, hut, at the request 
of Doth counsel, 1 am stating them briefly in writing.

Section 239« of the Edmonton Charter as enacted by 1920 
(Alta.), ch. 42, sec. 8, provides that “All places within the 
city wherein any manufacture, business, trade, profession, 
calling, occupation or means of livelihood is carried on, ex
cept barber shops and such other places as the council may 
by by-law or resolution exempt, shall be closed” at one 
o’clock every Saturday afternoon. The resolution in ques
tion. which was passed on the 11th of September, 1922, is 
"that council exempt all classes of business from the provi
sions of the City Charter in respect to half day closing as 
and from September 1st, 1922."

This resolution, in effect, entirely repeals sec. 239» of the 
charter and that is beyond the competence of the council.
Every one of the places which is covered by the section is a 
"class of business” so that when the council assumed to ex
empt from the operation of the section “all classes of busi
ness" it sought to grant immunity from it to each one of the 
various descriptions of places that are mentioned in it.
That is why I say that the resolution works a virtual repeal 
of the section. If that is not what it means, it is too vague 
and uncertain to be capable of enforcement. In my opinion, 
the places that are to be exempted must be specified in the 
resolution so that no doubt may exist as to what they are. 
Although 1 have not had an opportunity to consider with 
care Mr. Jamieson’s argument that the places to be ex
empted must be ejusdem generis with barber shops, my pre
sent opinion is against it. I cannot, at the moment, think 
ol' any place of business that is ejusdem generis with a bar
ber shop. It seems to me to stand in a class of its own.
Section 239n (3) says that “in making exemptions the coun
cil may provide for the keeping open during closing hours 
for the sale of any articles of merchandise.” The concluding
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K.B.

words assume that places of business in which articles of 
merchandise are sold may be exempted from the operation 
of the section which lends strength to the contention that 
places other than those ejusdem generis with barber shops 
may be exempted. This, however, is not a considered 
opinion, but I am merely putting in writing what I said on 
the question at the close of the argument.

The restrospective aspect of the resolution is another fea
ture of it that I think unjustified. It, in effect, assumes to 
absolve from liability for the penalty any one who between 
the 1st and the 11th of September had been guilty of a 
breach of the section, and this it was beyond the power of 
the council to do.

Judgment accordingly.

PAERSON v. MUN. OF BROKEN HEAD.
Manitoba King’s Bench, Curran, J. Jane 28, 1922. 

Highways ($IVA—120)—Bridge—Construction—Land Drainage 
Act, R.S.M. 11*13, ch. 50, sec. 38—Municipal Act, R.S.M 
1913, ch. 133, sec. 025—Neglect to repair—Notice—Injury
TO TRAVELLER—LIABILITY OF MUNICIPALITY.

Where the erection of a bridge is not rendered necessary by 
reason of drainage work and is not constructed under sec. 3h of 
the Land Drainage Act, R.S.M. 1913, ch. 50, but is rendered neces
sary by the fact of a natural watercourse crossing a highway, it 
being part of the municipality's duty to provide reasonable trans
portation facilities by means of roads and bridges within the 
municipality, the municipality is not relieved from its duty to 
repair under sec. 025 of the Municipal Act, R.S.M. 1913, ch. 133. 
by secs. 45 and 40 of the Drainage Act, and such sections do not 
affect the right of civil action given by the former section to per
sons injured through the neglect to repair after that duty has

Action for damages for injuries caused to the plaintiff 
by the failure of defendant to keep a bridge in repair.

H-. H. Trm man, K.C., for plaintiff.
F. Heap, for defendant municipality.
Curran, J. —The bridge in question, upon the approach 

to which on the west side the accident complained of hap
pened, appears to have been built under the provisions of 
the Land Drainage Act, R.S.M. 1913, ch. 56. The evidence 
submitted upon this point is very meagre and unsatisfactory 
but it seems reasonably certain that this bridge was not 
built by the defendant municipality.

The defendant's counsel claims, first, that no duty to re- 1 
pair this bridge or the approaches thereto rested upon tin- 
defendant municipality under sec. 625 of the Municipal Act. 
R.S.M. 1913, ch. 133, because it has not been shown ns lie
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contends, that work has been performed or public improve- Mlul- 
ments made upon it by the municipality; secondly, he con- k bp
tends that the only liability to repair the bridge in question ----
is that created by secs. 45 and 46 of the Land Drainage Act, *'AKKS0N 
and that no liability to the plaintiff is created by these sec- mvn. or 
tions, or by this statute. Broken-

_, .. . .. , , . . . HEAD.The sections in question impose a duty upon a munici- 
pality to maintain and keep in repair any drainage work, lurr*n-J 
and in case of default, instead of making the municipality 
civilly responsible for all damages sustained by any person 
by reason of such default, as is the case under sec. 625 of 
the Municipal Act, the municipal commissioner may do or 
cause to be done everything necessary to maintain and keep 
in repair such drainage work and collect the expense there
of from the municipality by levies made in accordance with 
the Municipal Commissioner’s Act, R.S.M. 1913, ch. 138.

As the contention is made by the defendant’s counsel that 
these provisions in the Land Drainage Act override or super
sede those in the Municipal Act relating to the repair and up
keep of highways, bridges, etc., it becomes necessary to 
examine this statute and see how far such contention is 
justified. The object and purpose of the Land Drainage Act 
was and is (R.S.M. 1913, ch. 56, sec. 3) :—

“Wherever satisfied that it will be of public benefit to 
drain, reclaim and render fit for occupation and cultivation 
any lands in the Province.”

This object manifestly has nothing to do with transpor
tation or travelling facilities by means of roads, highways 
and bridges within a municipality. A drainage work then,
I take it, means any work necessary to carry out the object 
and purpose of the Act as just stated.

By sec. 38 it is provided that if any such drainage work 
crosses any public highway or the travelled portion of it, 
the Minister of Public Works may authorise the construc
tion, enlargement or other improvement of any bridges or 
culverts rendered necessary by such crossing. Could it have 
been under the authority of this section that the bridge in 
question was constructed? I do not think so, for reasons 
which I will give later on.

These drainage works are not really government works 
at all; although the government initiates the necessary 
machinery under the statute and does what is necessary to 
carry them out, the cost is borne by the lands benefited and 
is levied annually by such municipality on such lands and 
collected as are the ordinary municipa’l rates. A drainage
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M;l" district may or may not be coterminous with a municipality 
KP in respect of area and boundaries; the one in question was 

not so with the defendant municipality. The bridge in ques- 
Pae*son tion crosses what is known as Devil’s Creek on a road allow 
Mi n. nr a nee running east and west. This road, admittedly, has been 
Broken- accepted by the municipality on the east side of the bridge 

hea" |)Ut it jg denied that any such acceptance as is specified in
< tiiT.i i sec. 025 of the Municipal Act has been made or undertaken 

by the municipality west of the bridge.
Secs. 45 and 46 of the Land Drainage Act provide for tin 

maintenance of drainage works wholly within the munici
pality and also those inter-municipal in character. Is a 
bridge constructed under sec. 38, a drainage work, or part 
of a drainage work, because its construction Itccomea neces
sary by reason of a drainage work crossing a public high
way? I do not think so. The work of draining the land 
would go on just the same without such a bridge, though the 
public might be seriously inconvenienced for want of a 
crossing.

The Devil’s Creek is a natural watercourse and there wa 
formerly a bridge across it at the place in question, built 
by the municipality of St. Clements and used for vehicular 
traffic many years ago. This bridge was replaced by the 
bridge in question. Just why does not appear, nor does it 
appear that the bridge in question was rendered necessary 
by the drainage work crossing a public highway in that dis
trict (see sec. 38). On the contrary, it was not rendered nec
essary for any such reason but was rendered necessary by 
the fact that Devil’s Creek, a natural watercourse, crossed 
the highway at this particular point and the construction of 
a traffic bridge over it would be a necessary part of the mun
icipality’s duty to the public to provide reasonable trans
portation facilities by means of roads and bridges within 
the municipality when this particular road allowance was 
opened up for public use and travel.

What a municipality is required to do under secs. 45 
and 46 in the matter of maintaining and keeping in re
pair a drainage work, relates, I think, to keeping that 
work in an efficient working condition to fulfil the object 
for which it was constructed and does not refer or 
relate to a duty to keep in repair bridges crossing 
such works which become part of the public highway 
and are not part of a drainage work. I cannot believe that 
the sort of repair and maintenance required by secs. 45 and 
46 of the Land Drainage Act was ever intended by the Legis-
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lature to be substituted for that required by see. 625 of the 
Municipal Act, or that these sections in any way limit or 
affect the right of civil action given by this latter section 
to persons injured through a municipality’s neglect to repair 
after that duty to repair has once arisen. 1 am clearly of 
opinion that the kind of repair required by secs. 45 and 46 
of the Land Drainage Act has no reference whatever to the 
repair of bridges on public highways, even though con
structed under sec. 38 of that statute, which I hold the 
bridge in question could not properly have been, because 
Devil's Creek being a natural watercourse existent before 
the drainage work was begun was not part of a drainage 
work and it could not be said, therefore, that the bridge was 
rendered necessary by such work crossing a public high
way.

The question then to be decided first is this: Has work 
been performed or public improvements made by the de
fendant municipality on the bridge in question 7 The evi
dence submitted satisfies me that this is the case, such work 
being done in the year 1919 through the instrumentality of 
a councillor of the ward in which the bridge is situated, 
Jacob Winkler, and the pathmaster of such ward, George H. 
Brown, and paid for out of the municipal funds upon author
isation by resolution by the council. It is sought to be shown 
by the municipality that the work in 1919 was done by the 
Provincial Government and not by the municipality. 1 do 
not accept Winkler’s evidence on this point. The evidence 
of the engineer Blanchard merely goes to show that the 
Provincial Government in 1919 made a grant of $350 for 
certain work in the defendant municipality benefiting the 
district in which the bridge in question was situate. He says 
he cannot recollect what was done on the road allowance 
between secs. 10 and 15, which is crossed bv Devil's Creek, 
over which the bridge in question was built, but he says 
George H. Brown was the foreman employed by the govern
ment and if he did work here for the government it would 
appear in the payrolls connected with the grant. No such 
payrolls have been produced from Government sources but 
vouchers have been produced from municipal sources that 
clearly show the municipality has paid for this work and 
not the government.

I find that the work performed by the municipality upon 
this bridge or its approaches in 1919 consisted of the filling- 
up of holes caused by a washout on the east and west ap
proaches of the bridge, and riprapping with stone or brick
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the abutment underneath to act as a retainer of the earth 
in the grade approaches to prevent further washouts. Tin 
approaches to a bridge are part and parcel of the bridge 
itself.

In the spring of 1921, high water caused a washout on the 
west side of the bridge similar to that in 1919, and a holt 
developed close to the framework of the bridge going right 
down to the water. The cause was apparently the same as 
in 1919. Volunteers filled up the hole, which was about 
ft. long and 10 or 12 inches in width. This hole was filled 
up with stone and dirt and a tie placed lengthwise in tin 
hole. A few days later it washed out again and another 
hole appeared close to the one recently filled up; this is the 
hole that the plaintiff alleges was the cause of the accident. 
This hole was about 10 inches by 12 at the top and about :i 
ft. deep next to the plank wall of the bridge on the west 
side. The railing on the north side of the bridge was also 
gone at the time of the accident and had been for some tim. 
previous, and this fact, it Is alleged by the woman Christina. 
Nelson, who was driving the horse, contributed to the acci
dent, because when the horse shied at the hole and stalled 
to back up she was afraid to use her whip to force the horse 
on to the bridge because the want of a railing on one side 
made her afraid of falling off the bridge. The condition as 
to the railing existed from the winter of 1921, according 
to the evidence of Victor Anderson and in the spring of 
1921, about the middle of the month of May, he, Anderson, 
informed Jacob Winkler, a councillor, of the absence of the 
railing and the existence of the hole on the west side of the 
bridge. This witness also stated that the bridge had been 
in a very poor state of repair for years past and that in 1921 
the condition of the bridge was very bad, so much so that, 
meeting Jacob Winkler, he made specific complaint to him 
about the dangerous condition of this bridge, upon which 
Anderson said Winkler promised to attend to the matter 
but neglected to do so. I think this notice to Winkler was 
sufficient to affect the defendant municipality with know
ledge of the condition of the bridge and the need of prompt 
repairs so as to render the municipality guilty of negligence 
for non-repair under the circumstances and civilly respon
sible for all damages sustained by any person by reason of 
such default.

The plaintiff has, in my judgment, made out her case and 
is entitled to damages which 1 assess at the sum of $1,00(1.
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tiff for $1,000 with vests, which will include the costs of any 
examinations for discovery which have been taken.

Judgment for plaintiff.

(.RANBY CONSOLIDATED MINIMI, SMELTING & POWER Co. 
v. ATT*Y-<IEN'L FOR BRITISH COLUMBIA.

Hritisb ('illumina Court of Appeal, Martin, Golliher, McPhillipa and 
Ebertu, JJ.A. June (i, 19Jit.

Statutes (MIA—103)—Taxation Act, K.S.B.C. 1011, CH. 222, sec. 
103—Construction—“Current year’s roll"—Meaning or 
—Discount—When allowed.

The meaning of the expression "the current year's roll" in sec. 
103 of the Taxation Act, K.S.B.C. 11111, eh. 222, means the roll 
which was completed by the assessor under see. SI and finally 
revised by the Court of Revision under sec. 113 and certified under 
see 117 and transmitted to the surveyor of taxes under sec. 9S, 
and the supplementary roll authorised by sec. 103, while it may 
he made on July 12 following is not attached to the new roll then 
under preparation but to the current year’s roll after the final 
revision thereof, and the supplementary roll in 11121, being part 
of the roll of 1020 finally revised in December, 1020, upon which 
the taxes were due January, 1021, and delinquent on December 
31, 1021, discount can only be allowed if paid by June 30, 1921.

Appeal by the Att'y-Gen'l for British Columbia from a 
judgment of Murphy, J., in an action for recovery of dis
count on taxes paid. Reversed.

W. I). Carter, K.C., for appellant.
E. C. Mayern, for respondent.
Martin, J.A. :—This case turns upon the meaning of the 

expression "the current year’s roll" in sec. 103 of the Tax
ation Act, R.S.B.C. 1911, ch. 222, and after a very careful 
consideration of all the sections of the Act, I can only reach 
the conclusion that by it is meant the roll which was “com
pleted” by the assessor under sec. 81 and “finally revised” 
by the Court of Revision "on or before the twenty-first day 
of December" (as the time then was) under sec. 93, and 
“certified” under sec. 97, and “transmitted” to the surveyor 
of taxes before February 15, under sec. 98. If so, then the 
"supplementary roll” authorised under sec. 103, while it may 
be made, as here, on July 12 following, yet it is not attached, 
so to speak, to the new roll then under preparation as 
directed by secs. 34 et scq., but to the current year’s roll 
“after the final revision” thereof, which can only relate to 
the said certified and transmitted roll. As applied to the 
case at Bar this construction means that the supplementary 
roll of July 12, 1921, in question is a “supplement” to the 
roll then in existence which is that for 1920. The difficulty 
has arisen from some ambiguity of expression in the plead
ings and probably in the argument below, as here, which led

B. C.
C. A.
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H c- the Judge tu say mistakenly, with all respect, that “it is ad- 
, ■ x mitted in the pleadings that this is a supplementary roll for 

1921”; it appears, however, after the very careful considera- 
i.ranbv tion we have given it, to be in truth, a supplementary roll 
"atkii made in 1921 for 1920.

Minim;, It follows that the appeal should be allowed.
SPowerNCo& Galliher. J.A.:—1 would allow the appeal.

The trial Judge held that the plaintiffs fell within the 
ATT Y-GEN’Lprovisions of sec. 29 of 1921 (2nd sess. B.C.), ch. 48. This 

fob B.C. jt wa8 at|mitted, in argument before us, was erroneous, 
c.iiiher. j a The Judge further says in his oral reasons:—

“It is admitted in the pleadings that this is a supplemen
tary roll for 1921, and I do not think it could be anything 
else."

In the plaintiff’s statement of claim, it is put thus, No. 3, 
p. 2:—

“The provincial assessor of the Province of British Col
umbia in respect of the year 1918 has on the 12th day of 
July, 1921, assessed the plaintiff company upon its income 
for the year 1918, etc."

This also applies to the 1917 taxes.
In the statement of defence, the defendant states that the 

income taxation for 1917 and 1918 was omitted and that, 
in pursuance of sec. 103 of the Taxation Act. R.S.B.C. 1911. 
ch. 222, the provincial assessor assessed and taxed the plain
tiff company for the amount so omitted on July 12, 1921, 
upon a supplementary roll for the then current year.

The point to determine is: of what roll was this supple
mentary roll of July 12, 1921, a part?

The plaintiffs claim that it was the roll of 1921 upon 
which taxes would, under the Act, be due on January 2, 
1922, and would not be delinquent until December 31, 1922, 
and that if paid, on or before June 30,1922, they are entitled 
to 10'/1 discount.

The defendant, on the other hand, says this supplement
ary roll on which plaintiffs were placed, is part of the roll 
of 1920, finally revised in December, 1920, upon which the 
taxes were due January 2, 1921, delinquent on December 
31, 1921, and discount could only be allowed if paid by 
June 30, 1921.

There is no dispute as to the amount or that plaintiffs are 
properly on the roll, the question is, what roll is it? Upon 
the assessment roll of 1920 as finally revised, and taxes be
come due and payable in 1921. That was the only roll in 
existence on July 12, 1921, to which a supplementary roll
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could attach. The roll to be prepared in 1921 and to be B.c.
finally revised in December, 1921, and under which taxes ,. x
would become due and payable in 1922 was not in existence 
at the time the supplementary roll was prepared. tiitAsm

It seems to me clear that it was not designed that this roll ' “J1' 
would be supplementary to a roll not then in existence. If Mining, 
it was intended to apply to the roll to be prepared and re-s^IKI T,N‘i 4 
vised in 1921, the taxation would have been made a part of P""™ r" 
that roll in its preparation and revision and not supplemen-ATi'Y-GEN’i 
tary to it. FHR BC-

The use of the words “for the then current year," in the M i hmi,,,. 
pleadings is somewhat misleading, but the roll compiled in ' A 
1920 and upon which taxes were to be paid during the cur
rent year 1921, i.e., current year in connection with the 
supplementary roll, is I think, what is intended.

McPhillips, J.A.:—The operative part of the order for 
judgment appealed from by the Attorney-General reads as 
follows, and is explanatory of the subject-matter:—

"That the income taxes of the Province of British Colum
bia assessed and taxed against the plaintiff on July 12, 1921, 
in respect of the years 1917 and 1918, on a supplementary 
roll for the year 1921 at the sum of $437,353.02; and in re
spect of the year 1918; at the sum of $195,803.80, are not 
due and payable until January 2, 1922, and shall not be 
deemed to be delinquent until December 31, 1922: and the 
plaintiff shall be entitled to the discount of 10' ; on said 
sums of $437,353.02 and $195,803.80, provided by sec. 10 
of ch. 222 of R.S.B.C. 1911, up to and including June 30,
1922, upon paying on or before such date the said sum of 
$437,353.02, less the sum of $113,049.03, already paid in 
respect of mineral tax for the year 1917 and also upon pay
ing the sum of $195,803.80, leas the sum of $88,866.28, al
ready paid in respect of mineral tax for the year 1918."

It would appear that there was default upon the part of 
the officials of the Government to make the assessment 
under review, and that point is admitted and it is not a mat
ter of contestation at all as to the assessment made or the 
quantum thereof. The whole matter in dispute, is, when 
can it be said the taxes as levied became due and payable.
If the taxes were not due and payable until January 2, 1922, 
and will not be in arrears until December 31, 1922, which is 
the contention of the respondent and given effect to by 
Murphy, J„ in the order for judgment above set forth— 
there is the right in the respondent to pay the taxes on or 
before June 30, 1922, with the further right to have allowed
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O ' to it the discount at 10', as provided bv sec. 10 of R.S.B.C 
^ 1911, eh. 222, the Taxation Act.
— The whole difficulty arises from the mistake made by the 

(’oNsoLi- officers of the Crown in not assessing the respondent as it 
iiAitii should have been assessed, and, in the result, the respondent 

Sum t!n<: *las escaped taxation on its income for the years 1917 and 
Powk*NCo* 1018, and u|M>n this I wing discovered, the provincial asses- 

v. sor, pursuant to the provisions of sec. 103 of the Taxation 
^v.ÇjE(V%Vt. upon a supplementary roll for 1920 in 1921 assessed and

__ 1 " taxed the respondent for the taxes omitted, being the tax-
Mcehmin». able income of the respondent for the years 1917 and 191K, 

of which assessment it would appear due notice was given 
to the respondent, i.c„ there were amended assessments 
made for 1919 and 1920.

Sec. 103 of the Taxation Act reads as follows :—
“103. If, after the final revision of the current year’s roll 

the Assessor should discover that any person has escaped 
taxation (other than upon land), for which such person 
would have been liable had he lieen assessed and taxed, he 
shall, upon a supplementary roll for the current year, 
assess and tax such person for the amounts omitted, accord
ing to the information then had and obtained, but for a 
period limited to 10 years preceding the date of such supple
mentary roll ; and due notice of such assessment shall be 
given to such person, who shall have the right to appeal to 
the special Court of Revision at its next or some subsequent 
meeting after said notice of assessment has been given, and 
such apjieal shall be lodged with the assessor within 14 days 
after the date of the notice of assessment. Before making 
such assessment, the assessor shall have the right to examine 
the taxpayer on oath or otherwise, and to demand and ob
tain production of the taxpayer’s books, paper, and accounts, 
and to examine the same. If, after such examination, it is 
proved that the taxpayer has wilfully evaded just taxation, 
or withheld correct information for the due assessment for 
which he would have been liable during any portion of the 
said period, the taxpayer shall be liable in the penalties men
tioned in secs. 30, 31 and 32 of this Act ; but if the omission 
has been caused unintentionally by the taxpayer, he shall be 
liable for the correct taxes only, and he shall have no right 
to claim that all the taxes for which he had been assessed 
had been paid in full by any official receipts which he may 
produce, if the omitted amounts, or any balance thereof, 
are not included therein.”

The contention of the Crown is that the discount as con-
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tended for by the respondent is not allowable, the taxes not B.<
having been paid before June 110, 1921, or before the ex- (. ^
tended period allowed in the amended assessment, viz., be
fore July 20, 1921 (sees. 10, 104, 105, R.S.B.C. 1911, eh. Crama

< ONSOI.I-
—-L DATED

It was stated by counsel at this liar and agreed to by Minim;, 
counsel for both sides, that the governing and controlling*^™^* 
statute in this appeal is the Taxation Act, as contained in 1 " 
R.S.B.C. 1911, eh. 222. Att'v-CIenT.

The section which deals with delinquent taxes is sec. 211, Kl,lt B,< 
which reads as follows (repealed in 1921 (B.C.), eh. 6.9, m. ih,u,i,,. 
sec. 63) :— J A'

“211. All taxes on real property, personal property, and 
income which became due on the second day of January in 
each year, remaining unpaid on the following December 31, 
shall be deemed to be delinquent on the said December 31."

It is to be observed that sec. 103 which provides for the 
supplementary assessment for other than land, gives the 
right of appeal from any supplementary assessment but 
halts at any other provisions, save that if upon an examina
tion there was wilful evasion or withholding of information 
the penalties mentioned in secs. 30, 31 and 32 may be im
posed, but if the omission be unintentional then the taxpayer 
shall be liable for the correct taxes only with no right 
though to claim payment in full by any official receipts if 
the omitted amounts or any balance thereof, are not in
cluded therein.

Giving careful consideration to sec. 103, and reading 
sees. 30, 31 and 32, there is, in my opinion, clear interpreta
tion of the intention of the Legislature, and that is that the 
supplementary assessment is deemed to be in the like situa
tion to an assessment of the year before, i.e., in the present 
case the supplementary assessment was supplementary to 
the roll of 1920, not supplementary to the roll of 1921 (secs.
104 and 105).

Although the right is given of appeal from the supplemen
tary assessment, that is a concession made, and cannot be 
held to operate to any further extent, it is plain that what 
the Legislature is providing for is the addition to the roll 
upon which the assessment should have been made and as we 
have it in the appeal book before us, the notices of assess
ment as given to the respondent, read respectively, “Amend
ed Assessment for 1919”; "Amended Assessment for 1920.”
I, therefore, with great respect, cannot agree with the deter
mination arrived at by the trial Judge that the assessment
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11 < in question “is a supplementary roll for 1921" and it was 
, A not argued at this liar that there was any binding admission
---- to that effect upon the pleadings—as a matter of fact, there

(Iranrv xvou|,| t)o an assessment of the respondent for income tax 
i.ateu for 1921 upon the roll of 1921, quite independent of the sup- 

Mixinc,, plementary assessment which is for 1920, the assessment in 
Sp!)wnl|NCo*9uest'on here relates to the roll of 1920, that is, the respon- 

r. dent having escaped taxation and that being discovered is 
Arr'v-GEN'Lput down and assessed by way of supplementary assessment, 

ms li r that assessment to have relation to and he supplementary to 
m<• PhHHp*, the roll of 1920—not 1921—that as a matter of procedure it 

is done in 1921 cannot alter its effect, it is an addition to the 
roll of 1921.

It is to be noted that under sec. 10 the discount “shall 
apply only to the taxes of the then current year, and not to 
arrears.” If the contention of the respondent is to have 
force then these taxes added by the supplementary assess 
ment, to the roll of 1920, being really taxes for the years 
1917 and 1918, shall equally with the taxes assessed upon the 
roll of 1921, be allowed the discount. This is a highly un
reasonable contention and is against the plain reading of the 
section, which is, “apply only to the taxes of the then nil- 
rent year.”

The taxes of 1917 and 1918, being the subject-matter of 
the supplementary assessment cannot be said to be “taxes of 
the then current year," and subject to a discount of 10'. . 
up to and including June 30, 1922. It is indeed questionable 
whether the discount could be said to be allowable in the 
year 1921—however, the Crown, by notice, offered to ac
cept the taxes subject to the discount in respect of the sup
plementary assessments if paid before July 20, 1921.

The Crown apparently did not consider it a case of wilful 
evasion of taxation, and the supplementary assessment being 
made, the notice of assessment issued with the discount al
lowed and deducted from the taxes, viz., reductions of 
$43,735.30 and $19,580.38, respectively, from the taxes of 
the years 1917 and 1918.

It was pressed strongly at this Bar that it was highly in
equitable that with the right to appeal from the assessment 
that nevertheless to get the discount payment would have 
to precede the appeal to the Court of Revision, and this was 
urged us giving some aid in arriving at the intention of the 
Legislature—but, as to this, it would only be matter of ad
justment of accounts with the Crown, and no risk would 
attach to payment made before the determination of the
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Court of Revision if an appeal were taken. (Somewhat 
analogous statute law is to be found in the Income Tax Act, 
1918 (Imp.), ch. 40, secs. 146 to 159, note sec. 149 [d] as 
to refund, and sec. 159 dealing with discount.) In the pre
sent case, evidently, there was no ap|x*al as against the 
assessment and the amount of the taxes have not been dis
puted. It would seem to me that the contention of the Crown 
is most consonant with convenience, reason and justice, and 
is in no way in antagonism with the language of the statute 
or against legal principles, whilst with deference, the con
tention on the part of the respondent would seem to partake 
of absurdity. (See Cory <t> Son. v. France, Fenwick & Co., 
[1911] 1 K.B. 114. Also see per Lord Halsbury, L.C., Cooke 
V. Vflf/f It r Co., [1901] A.C. 102, at p. 107, and Maxwell on 
the Interpretation of Statutes, 6th ed„ p. 339.)

I would allow the appeal.
Kberts, J.A., concurred in allowing the appeal.

Appeal allowed.

COX v. CITY OF WINXIPEi;.
Manitoba Kitty's tUnch, Curran. ./. October a, 192!. 

Statutes ($ 11A Iff)) Winnipeg Charter—Constriction—Powers
AS TO INCURRING EXPENSES FOR ADVERTISING AND PUBLISHING 
HYDRO NEWS.

The City of Winnipeg by its charter is clothed with the fullest 
legal powers possible to enable it to carry on its hydro-electric 
business and although the expense of advertising and publishing 
the hydro news is not specifically mentioned in the Act such ex
pense being incident to the full and beneficent exercise of the 
powers actually given, and being included in the operating ex
penses is included in the Act.

Injunction ($ II—134)—Interlocutory'—Affidavit material—No
GROUNDS h OR BELIEF SET OUT IN SUFFICIENCY—INADMISSI
BILITY OF UNVERIFIED ACCOUNT OF COUNCIL MEETING ON EX 
PARTE APPLICATION.

An interlocutory injunction granted on affidavit material upon 
information and belief without setting forth the grounds of be
lief cannot stand hut must be dissolved. Reports of what took 
place at a council meeting even if admissible on an ex parte 
application should not be considered by the Judge hearing th«* 
application unless properly verified as true and correct reports.

Motion to continue an interim injunction until trial.
Motion dismissed. Interim injunction dissolved.
T. A. Hunt, K.C., for plaintiff.
//. J. Symington, K.C., and J. Prcndhomme, for defendant.
Curran, J. :—This is a motion by the plaintiff to continue 

until the trial of the action an interlocutory injunction 
granted ex parte by Macdonald, J., on September 6, 1922, 
restraining the defendant municipality as therein provided.

The defendant took certain preliminary objections to the
20—70 D.L.R.
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propriety of the issue of this injunction order upon the 
material produced to the Judge who granted it. I have con
sidered these objections carefully and am of the opinion that 
the following of them are fatal to the injunction:—(1) The 
statement of claim is referred to in the injunction order as 

;.part of the material upon which the Judge acted in granting 
the injunction, yet the allegations of this statement have not 
been verified by the oath of the plaintiff or anyone ac
quainted with the facts. In my opinion, it should have been 
disregarded entirely. (2) The affidavit referred to in the 
order as that of the plaintiff does not identify the deponent 
as the plaintiff and it does not verify the allegations of fact 
contained in the statement of claim. It also contains allega
tions upon matters of fact based upon information and be
lief without giving grounds of belief as required by K.B. 
Rule 520. Upon the authorities, it should not have been 
looked at and ought to have been disregarded altogether: 
Dwyre V. Ottawa (1898), 25 A.R. (Ont.), 121, at p. 126; 
Bidder v. Bridges ( 1884), 26 ("h. 1). 1 at pp. 5-8 ; Quart: Hill 
Consolidated Cold Mining Co. v. Beall (1882), 20 Ch. D. 
501, at p. 508 : Dobson V. Least: ( 1897), 11 Man. L.R. 620. at 
p. 623.

Furthermore, clause 6 of the affidavit refers to and makes 
use of as evidence, upon which the Judge was asked to act 
in granting the interim injunction order, certain newspaper 
reports of the council meeting at which the report of the 
special committee was adopted by the council, without such 
reports being, in any way, verified by the oath of the party 
or parties who wrote or made them for the newspapers in 
question. These reports may have had a very decided in
fluence upon the mind of the Judge who granted the in
junction. It seems to me it was not proper material to use 
and the objection to it is well founded.

The authorities,some of which I have already cited, are 
very clear that an interlocutory injunction granted on affi
davit material upon information and belief without setting 
forth the grounds of belief cannot stand but must be dis
solved.

If the statement of claim is eliminated from the material 
used, can the affidavit be said to supply its place. I do not 
think so. I have compared the two documents and the 
affidavit contains very few, if any, of the material allega
tions in the statement of claim. I am clearly of opinion that 
the statement of claim without verification cannot be used 
as evidence on this motion and ought not to have been used
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> as material upon which the ex parte injunction was granted. Mlin- 
I also think the affidavit is insufficient to support an K B

j interim injunction order. Clauses 7, 8, 9, 10 and 11, dis- ----
1 close no grounds which would justify the interference of (ox I the Court by way of interim injunction. Clauses 12, 13, 14 city of 
| and 15, are all upon information and belief but fail to state Winnipeg. 
I the grounds for the deponent’s belief. 1 think the references j
1 to what certain aldermen said at the meeting of council
■ which considered and adopted the report of the special com

mittee were improperly submitted to the Judge upon the
■ ex parte application. A municipal council can only speak by 
1 by-law or resolution. Here it was, by resolution, and that 
I resolution is attacked as ultra rirea and illegal. What any 
3 members of the council said during the debate is not evi- 
1 dence against the defendant in this matter. Kven if these 
I reports were admissible, they certainly must be verified as 
I true, and correct reports of all that took place relating to the 
I matters in question. They came to the Judge who granted 
I the injunction wholly unverified and should not have been

considered at all.
I hesitate a little to express an opinion upon the question 

| of law as to the illegality of the expenditure for the publica
tion and purposes complained of for fear of prejudicing the 

• case when it comes to trial, but as this question was clearly 
argued, at length by counsel on both sides, evidently with 

| the idea that the Court should consider it, I feel constrained 
to do so, in the light of the statutory powers conferred upon 

g the defendant with regard to the manufacture and sale of 
I electric power, and the facts disclosed in the affidavit ma- 
] terial now before me. It is clear that the expense of pub- 
j fishing the hydro news has never come out of the taxes 
I levied upon the ratepayers of the city but has been borne and 

paid as an item of overhead and operating expenses of the 
hydro-electric department of the city. It is further clear 

i that for the present year ample funds from the earnings of 
I of the hydro-electric have been set apart, as I hold, lawfully,
I for advertising purposes, out of which the cost of publish

ing the hydro news and the civic gazette and the establish
ment of the civic publicity bureau referred to in the state
ment of claim will be met without, in any way, adding one 
cent to the taxpayers’ burdens, as no portion of such ex
penditures will come out of the moneys raised by taxation.

It is true all city revenue, from whatever sources derived, 
is legally the property of the municipality, but surplus 
revenue from a utility like the hydro-electric can only arise
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after all costs of operation have first been met. I know of 
no more important factor in the success of any busines- 
enterprise which depends upon public patronage than ad
vertising, the city of Winnipeg by its charter is clothed with 
the fullest legal powers possible to enable it to carry on its 
hydro-electric business. I refer, particularly, to secs. 618 
and 622 of the City Charter, which is 1918 (Man.), ch. 120. 
although advertising is not one of the powers specifically 
mentioned in the Act, I can see no legal objection to inferr
ing—in fact I think it ought to be inferred—that suit 
power is incident to the full and beneficent exercise of the 
powers actually given by the statute. I have not the least 
doubt in my mind that a reasonable and proper interpreta
tion and construction of the city charter gives the city, or its 
lawful delegates, power to expend upon advertising out of 
the revenues derived from the hydro-electric system such 
moneys as it deems advisable and necessary, and so the 
resolution attacked is not, in my opinion, ultra vins the 
powers of the city council, and is not illegal, and cannot and 
ought not to be interfered with by this Court.

There are other grounds such as the question of the plain
tiff’s interest and status to bring this suit for an injunction, 
which might be urged against the continuance of the in
junction, but I have given, I think, sufficient reasons for 
holding that the interim injunction granted by Macdonald. 
J., ought to be dissolved. The plaintiff’s motion to continue 
that injunction is, therefore, dismissed with costs to the 
defendant in any event of the cause, and the interim injunc
tion order will be dissolved.

Motion dismissed, injunction dissolved.

SCOTT v. TRIJMBI.EY.
Alberta Supreme Court, H'afsA, J. Xovembcr 16, 19S2.

Judgment (ÎIIC—89)—Under Drought Area Relief Act,
Alta. cii. 43—Collateral attack for irregularity-
ArPEAL BY SPECIAL LEAVE PROPER COURSE.

In an action- commenced by leave of a District Cou t Jude- 
under see. 8 of the Drought Area Relief Act, 11*22 (Alta.), ch. 
43, which leave was granted ex jmrte, the defendant having 
failed to defend and having been noted in default, and the Iu 
having refused an application to set aside this noting and for 
leave to defend and having entered judgment for the plaintuf 
there is no appeal as of right from such order, but , idler 
the Judge who made the order, or a Judge of the Supreme Ceur- 
may give special leave to appeal, and this is the proper proeedur- 
for the defendant, instead of attacking the order on the ground 
that it was made- ex parte when see. 10 of the Act provides that 
it shall he on notice of motion served on the resident and on the 
Commissioner or deputy commissioner for the district.
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Appeal by defendant from the judgment of the trial 
Judge dismissing an application to set aside a noting of his 
default and for leave to defend, and entering judgment for 
the plaintiff. Affirmed.

/,. E. Ormond, for the motion.
L. H. Fenerty and C. A. Coughlin, contra.
Walsh, J.:—This action was commenced by the leave of w“l h J 

His Honour Judge Stewart under sec. 8 of the Drought Area 
Relief Act, 1922 (Alta.), ch. 43, he being the Judge to whom 
by Order in Council passed under sec. 9 of the Act all appli
cations authorised by the Act are assigned for hearing in 
the Hanna Judicial District, the defendant being a resident 
within the meaning of the Act.

This leave was granted ex parte though sec. 10 of the Act 
says that it shall be by notice of motion served on the resi
dent and on the commissioner or deputy commissioner for 
the district. The defendant did not defend the action and 
he was noted in default. Judge Stewart sitting as a local 
Judge of this Court dismissed his application to set aside 
this noting of his default, and for leave to defend, and by 
the same order directed the entry of judgment for the plain
tiff for the relief claimed by him in the action including the 
payment out to him of some $1,700 paid into Court under a 
garnishee summons.

The defendant nas no defence to the action on the merits.
The merits appear to be all against him on the material 
before me. A building on the land which is the subject- 
matter of the action has been burned down, and the defen
dant's effort appears to be by bringing about the dismissal 
of this action to get for himself the amount of the insurance 
on it as represented by the alrove mentioned sum of $1,700 
and let the plaintiff take back his land minus this building.
His whole defence rests on the fact that the necessary leave 
to bring this action was obtained ex parte.

1 am quite at a loss to know how this can avail the defend
ant as a defence to the action. So long as the order stands, 
it is the leave of the only person competent to give it for the 
bringing of the action. It must be got rid of, I should say, 
before the result which the defendant seeks to attain can 
lie secured to him and I do not think this can be done by a 
collateral attack upon it by way of defence to the action. It 
was admitted on the argument that Judge Stewart, in mak
ing this order, was persona desiguata. It was said that 
there is no appeal from such an order. This is hardly 
correct. It is true that there is no appeal as of right as

Alta.

S.C.

Scott
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P.E.I. none is given by the Act, but sec. 6 of 1908 (Alta.), ch. 7, 
Yc" empowers the Judge who made the order or a Judge of the 

Supreme Court to give special leave to appeal, and that, 1 
think, is the remedy the defendant should have pursued. 

The appeal is dismissed with costs.
Appeal dismissed.

Re FLOOD.

Prince Edward Island Supreme Court, Mathieson, CJ., Haszard, and 
Arsenault, JJ. January 10, 1922.

Intoxicating liquors ($IA—5)—Prohibition Act, 1918 (P.E.I ), 
ch. 1 Constitutional Law—B. N. A. Act—Ultra vires— 
Legislative jurisdiction in the regulation of trade and 
commerce—Possession—Certiorari.

Section 52 of the Prohibition Act, 1918 (P.E.I.), ch. 1, pro
vides as follows :—

“52. No person shall keep or have in his possession any liquor 
unless such liquor has been purchased from a vendor in accord
ance with the provisions of this Act. Any liquor in possession of 
any partnership or company shall be deemed to be in the posses
sion of each member or shareholder thereof. All liquor purchased 
from a vendor shall, until actually used, be kept in the bottle or 
container on which the label has been attached by the vendor in 
accordance with the provisions of sec. 49.

Any person having in his possession any liquor which is not 
in a bottle or container on which such label is attached shall be 
presumed to have such liquor in his possession in violation of the 
provisions of this section...................................................................... "

Under this section the applicant was convicted for unlawfully 
having in his possession intoxicating liquor which had not been 
purchased from a vendor in accordance with the provisions of 
the Prohibition Act.
An order nisi for a writ of certiorari being granted, on the 
hearing.

Held, that sec. 52 of the Prohibition Act was ultra vires of the 
Legislature of the Provinve as invading the exclusive field of the 
Dominion.

[Att’y.-Gcn'l. for Ontario v. Att'y.-Gen’I. for the Dominion ai 
Canada, [1896] A.C. 348; Att'y.-Gen'l. of Manitoba v. Manitoba 
License Holders’ Ass’n., [1902] A.C. 73; Canadian Pacific II’i'im 
Co. v. Tule//, 60 D.L.R. 520, 36 Can. Cr. Cas. 130, [1921] 2 A.C. 
417; Hudson Day Co. v. Hcffernan (1917), 39 D.L.R. 121, 2.' 
Can. Cr. Cas. 38, 10 S.L.It. 322, followed.]

Application by way of certiorari to quash a conviction 
under the Prince Edward Island Prohibition Act.

G. S. Inman, K.C., for applicant.
W. E. Bentley, K.C., for prosecutor.
The judgment of the Court was delivered by: 
Mathieson, C. J.:—On February 7, 1921, the applicant 

was convicted before the stipendiary magistrate for the 
City of Charlottetown of an offence against the provisions
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of the Prohibition Act, 1918 (P.E.l.l, eh. 1, anil was ad
judged to forfeit and pay the sum of $200 and costs and, in 
default of payment, to be imprisoned in the common jail of 
Queen’s County for the space of 3 months.

An order nisi for a writ of certiorari was granted and 
served upon the prosecutor, the convicting magistrate and 
the Attorney-General. On the hearing, Mr. Bentley, K.C., 
appeared for the prosecutor, and Mr. Inman, K.C., for the 
applicant. The Crown was not represented.

The offence charged in the information and found by the 
conviction was that “The said Raymond Flood between the 
First day of December, A.D., 1920, and the twelfth day of 
January, A.D., 1921, in the said City of Charlottetown un
lawfully did have in his possession intoxicating liijuor which 
had not been purchased from a vendor in accordance with 
the Prohibition Act.”

The grounds set forth in the rule are in effect that the 
magistrate had no jurisdiction in the premises because (1) 
There was no evidence, and (2) That sec. 52 of the Prohibi
tion Act, under which the conviction was made, is ultra 
rires of the Legislature of this Province.

On the first ground, the jurisdiction of the Court is limited 
by sec. 159 of the Prohibition Act, 1918 (P.E.I.), ch 1, which 
is that:

“No conviction, judgment or order in respect of any 
offence against this Act shall be removed by certiorari or 
otherwise into any of His Majesty’s Courts of Record.”

It is settled law that, notwithstanding such a clause, the 
Supreme Court has inherent power to quash the judgments 
of inferior tribunals where there is a vital defect in their 
jurisdiction or proceedings. But, where the tribunal has 
jurisdiction over the person accused and over the subject— 
matter of the complaint and the procedure has been regular, 
the only question being upon the facts, this Court has no 
right to disturb the finding of the trial Court.

In Re Dottflherty decided by the full Court here in 
November, 1902, it was held that the magistrate's finding on 
the evidence could not be reviewed even though he erron
eously found a fact essential to the validity of his conviction ; 
that the Legislature, having entrusted the jurisdiction on 
the merits to the magistrate, whatever his decision thereon 
might be, it could not be disturbed on certiorari, even if he 
erred on the facts. This case was followed in the subse
quent decisions of this Court and particularly referred to 
with approval in Re Arthur McKinnon, 1916.

P.E.I.
S.C.

Rk Flood.

Mathie*un.
C.J.
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P E I. The application in the present case discloses : An infor- 
mation for an offence against the form of the statute; a 

—— Court properly constituted to try the charge ; the hearing
Ue Flood. 0f evidence relating to the charge, and a conviction made 
Mathieaon. thereon. It was solely within the province of the presiding 

CJ- magistrate to determine upon the sufficiency of the evidence. 
It does not appear that there was any material irregularity 
in the proceedings. Upon this ground, therefore, no suffi
cient cause is shown for granting the rule.

The substantial question in this case is upon the second 
ground challenging the validity of see. 52 of the Prohibition 
Act 1918 (P.E.I.) ch. 1, which is as follows :—

“52. No person shall keep or have in his possession any 
liquor unless such liquor has been purchased from a vendor 
in accordance with the provisions of this Act. Any liquor 
in possession of any partnership or company shall lie deemed 
to be in the iHisscssion of each member or shareholder 
thereof. All liquor purchased from a vendor shall, until 
actually used, be kept in the bottle or container on which 
the label has lieen attached by the vendor in accordance with 
the provisions of sec. 49.

Any person having in his possession any liquor which is 
not in a bottle or container on which such label is attached 
shall be presumed to have such liquor in his possession in 
violation of the provisions of this section.

This section shall not apply to wine for sacramental pur
poses in the possession of a clergyman or church goods' 
agent, provided such wine has been obtained by such clergy
man or church goods’ agent in the manner provided by 
sec. 44; nor shall this section apply to liquor in the posses
sion of a vendor licensed under this Act; nor to alcohol in 
the possession of a druggist in a package under seal or on 
which a permit has been affixed in accordance with the 
provisions of sec. 187.”

Decisions of the Judicial Committee of the Privy Council 
from Russell v. The Queen (1882), 7 App. Cas. 829 to 
Canadian Pacific Wine Co. Ltd. v. Tulcy, 60 D.L.R. 520, 36 
Can Cr. Cas. 130, [1921] 2 A.C. 417, decided in July last 
have so far settled the distribution of legislative powers 
between the Dominion Parliament and the Provincial Legis
latures in respect to the regulation and prohibition of the 
liquor traffic that it may be broadly stated that, except for 
sec. 52, the Prohibition Act of this Province in its general 
prohibitory provisions is within the competence of the 
Provincial Legislature.
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But sec. 52 lias gone outside the field covered by judicial 
decisions and beyond the furthest prohibitive enactments 
of any other Province of Canada.

Either tacitly or expressly the liquor laws of the other 
Provinces, with possibly one exception, permit or provide 
for the importation of liquors into the Province and the 
export of tne same in the interprovincial or foreign trade, 
shortly referred to as the export trade. The Prohibition 
Act, without sec. 52, left an open but unguarded channel 
through which the export trade could How.

The Act, including sec. 52, while not expressly prohibiting 
the importation of any quantity of liquor, yet after allowing 
a certain part to flow through the channels defined by the 
Act for consumption within the Province, subjects the bal
ance to forfeiture and the possessor to penalties. In effect, 
the statute says, “You may import liquor for export or for 
your own personal consumption, but the moment it comes 
into your possession in the Province it will be confiscated." 
it matters not what the possessor’s intention may be— 
whether to sell it, or to consume it, or export it—the con
demnation is the same, unless the possessor is within the 
class of persons exempted by the Act. So far as the effect 
is concerned, the Act might as well expressly have pro
hibited the export trade for, if the law, as it now stands, 
were obeyed, no liquor that comes into the Province can 
find its way out again.

The leading case on the subject of provincial rights in this 
regard is Att’yMieH'l. for Ontario v. Att'y.-Gm'l. for Tin 
Dominion, [1896] A.C. 348. It was a case stated for the 
opinion of the Supreme Court of Canada involving seven 
questions. The fourth question, the one with which we are 
immediately concerned, is: “Has a Provincial Legislature 
jurisdiction to prohibit the importation of such [intoxicat
ing] liquors into the Province?" This the Supreme Court 
answered in the negative. Their decision upon this and the 
other questions submitted was appealed to the Privy Council, 
and thus question 4 was answered [1896] A.C. at p. 371.

"4. Their Lordships answer this question in the negative. 
It appears to them that the exercise by the Provincial 
Legislature of such jurisdiction in the wide and general 
terms in which it is expressed would probably trench upon 
the exclusive authority of the Dominion Parliament." Lord 
Watson, who delivered the judgment of the Board, re
marked at pp. 364-365, “The only enactments of sec. 92 [of 
the B. X. A. Act] which appear to their Lordships to have

P.E.I.

S.C.
Re Flood.

Muthirson,
e.j.
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PEI. any relation to the authority of Provincial Legislatures to 
■^T make laws for the suppression of the liquor traffic are to he
_1_1 found in Nos. 13 and 16 which assign to their exclusive

Re Flood.jurisdiction (1) ‘property and civil rights in the Province,’ 
Muthinon, and (2) ‘Generally all matters of a meiely local or private 

cJ. nature ' the Province.’ A law which prohibits retail trans
actions .. id restricts the consumption of liquor within the 
ambit of the Province and does not affect transactions in 
liquor between persons in the Province and persons in 
other Provinces or in foreign countries, concerns property 
in the Province...................and also the civil rights of per
sons in the Province. It is not impossible that the vice of 
intemperance may prevail in particular localities within a 
Province to such an extent as to constitute its cure by 
restricting or prohibiting the sale of liquor, a matter of a 
merely local or private nature and, therefore, falling prima 
facie within No. 16."

The Manitoba Liquor Act of 1900 (Man.) ch. 22, was 
drawn and enacted in the light of that decision and its 
provisions, “stringent beyond precedent," were evidently 
intended to extend to the limit of provincial legislative 
power while conforming to the principles enunciated in the 
case. That Act went very far. It prohibited any person 
from having or keeping or giving liquor in any other place 
than in the private dwelling house in which he resided, 
unless he had a wholesale or retail druggists’ license ; but it 
avoided the conflict with Dominion jurisdiction which see. 
52 of our Act has challenged by enacting as its sec. 52 the 
following:—

“52. Nothing herein contained shall prevent any person 
from having liquor for export sale in his liquor warehouse, 
provided such liquor warehouse and the business carried on 
therein complies with the requirements in sub-sec. (1) here
of mentioned, or from selling from such liquor warehouse 
to persons in other Provinces or in foreign countries, or to a 
wholesale licensee under this Act.

(1) The liquor warehouse in this section mentioned 
shall be suitable for the said business and shall be so con
structed and equipped as not to facilitate any violation of 
this Act, and not connected by any internal way or com
munication with any other building or any other portion 
of the same building, and shall be a wareroom or building 
wherein no other commodity or goods than liquor for export 
from the Province are kept or sold to such wholesale licensee 
and wherein no other business than keeping or selling
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liquor for export from the Province is carried on." I’.E.I.
The validity of the Manitoba Act was tried before the s(- 

Court of Appeal of Manitoba in 1901 and it was pro- ——
nounced to be ultra rires. This decision was appealed by the He Flood. 
Attorney-General for Manitoba to the Privy Council and M«ihi.-.,n, 
reversed in [1902] A.C. 73. Lord Macnaghten, delivering ' J- 
the judgment of the Board, quoted with approval at p. 78, 
from the judgment in Att'y.-Gen'l. fur Ontario v. Att'y.- 
Gen'l. for The Dominion, [1896] A.C. 348, as follows:—
“It is not incompetent for the Provincial Legislature to pass 
a measure for the repression, or even for the total abolition, 
of the liquor traffic within the Province, provided the sub
ject is dealt with as a matter ‘of a merely local nature' in the 
Province and the Act itself is not repugnant to any Act of 
the Parliament of Canada.”

Two features of the Manitoba Act of 1900 were especi
ally noticed—the introductory recital declaring that “It is 
expedient to suppress the liquor traffic in Manitoba by pro
hibiting provincial transactions in liquor"; and the other, 
sec. 119 of the Act, 1900 (Man.), ch. 22, which is as 
follows :—

“119. While this Act is intended to prohibit, and shall 
prohibit, transactions in liquor which take place wholly 
within the Province of Manitoba, except under a license or 
as otherwise specially provided by this Act, and restrict the 
consumption of liquor within the limits of the Province 
of Manitoba, it shall not affect and is not intended to affect 
bonâ fide transactions in liquor between a person in the 
Province of Manitoba and a person in another Province or 
in a foreign country, and the provisions of this Act shall be 
construed accordingly."

Lord Macnaghten then continues at p. 80: "Now, that 
provision is as much a part of the Act as any other section 
contained in it. It must have its full effect in exempting 
from the operation of the Act all bond fii'c transactions in 
liquor which come within its terms. . . . It is enough
to say that they are extremely stringent—nore stringent 
probably than anything that is to be found in any legisla
tion of a similar kind. Unless the Act becomes a dead letter, 
it must interfere with the revenue of the Dominion with 
licensed trades in the Province of Manitoba and, indirectly 
at least, with business operations beyond the limits of the 
Province."

Some expressions from the report to His Majesty in 
Att'y.-Gcn'l. for Ontario v. Manitoba License Holders' Ass’n,
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P.E.I.
S.C.

Re Flood.

[1902] A.C. 73, are referred to, namely (at p. 79) :—
“There might lie circumstances in which a Provincial 

Legislature might have jurisdiction to prohibit the manu
facture within the Province of intoxicating liquors and the 
importation of such liquors into the Province.”

But these dicta are thus disposed of by Lord Macnaghten 
in the judgment (at p. 79) : “For the purposes of the pre
sent question it is immaterial to inquire what those circum
stances may be."

The statement from the report above quoted is not re
lated to any factor in the actual determination of either case 
and is at most a speculation as to what rights might arise 
out of unknown circumstances.

The decision was that the subject of the Manitoba Act 
was a matter of merely local or private nature in the Pro
vince and that the Act, having dealt with it as such, was 
therefore intra rire». This decision has been the guide of 
Provincial Legislatures in enacting prohibitory laws, and 
the Manitoba Act became the pattern which the Legisla
tures of the other Provinces generally followed. The case 
settled definitely that the jurisdiction of the Province to 
enact the legislation in question was founded upon sub-sec. 
16 of sec. 92, “matters of merely local or private nature in 
the Province" and not on sub-sec. 13 “Property and Civil 
Rights in the Province.”

The latest decision of the Privy Council on the validity 
of provincial prohibitory legislation is Canadian Pacific 
Wim Co. Ltd. v. Tidey. 60 D.L.R. 520, 36 Can. Cr. Cas. 130, 
[1921] 2 A.C. 417. The action arose out of the seizure of 
liquor by the police for a breach of the British Columbia 
Prohibition Act of 1916 (B.C.), ch. 49, and the amending 
Act of 1919 (B.C.), ch. 69. The first question for decision 
—the only one relevant to this case—was the constitutional 
validity of the British Columbia statutes under which the 
police purported to act.

Section 10 of the Act, 1916, prohibited in the usual terms 
the sale of liquor within the Province. Section 11 pro
hibited the keeping, having or giving of liquor in any place 
other than a private dwelling house where a person resides. 
Section 57 contains provisions equivalent to sec. 119 of the 
Manitoba Act. Sec. 19 of the Act of 1916 as amended by 
the Act of 1919 provides :—

“19. (1) Nothing in this Act shall prevent any person 
from having liquor for export sale in his liquor warehouse, 
provided such liquor warehouse and the business carried on
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therein complies with requirements in sub-section (2) men
tioned, or from selling from such liquor warehouse to per
sons in other Provinces or in foreign countries, or to a 
Vendor under this Act, [amended 1919 (B.C.), ch. 69] but 
no warehouse shall be deemed to be a liquor warehouse 
within the meaning of this section if the person having 
liquor therein has failed to comply with the provisions of 
sub-section (3).

(2) The liquor warehouse in this section mentioned shall 
be suitable for the said business, and shall be so constructed 
and equipped as not to facilitate any violation of this Act, 
and not connected by any internal way of communication 
with any other building or any other portion of the same 
building, and shall be a wareroom or building wherein no 
other commodity or goods than liquor for export from the 
Province are kept or sold to such vendor, and wherein no 
other business than keeping or selling liquor for export 
from the Province is carried on.

(3 Every person who now has or hereafter brings to or 
has liquor in a liquor warehouse as in this section mentioned 
shall forthwith furnish the commissioner with correct writ
ten information as to the location of such warehouse, the 
amount and description of the liquor therein contained, the 
place from which and the date when such liquor was 
brought, ami its intended destination. He shall also forth
with from time to time furnish to the commissioner correct 
written information as to all removals of liquor from such 
liquor warehouse, including the amount, description, date of 
removal, and destination. The commissioner, or his agent 
duly authorised in writing, shall,,for the purpose of obtain
ing or confirming any such information, at any time have 
the right to enter into any and every part of any liquor 
warehouse and to make searches in every part thereof and 
of the premises connected therewith as he may think neces
sary for the purpose aforesaid [as amended by 1919 
(B.C.), ch. 69, sec. 5].”

The offence for which the appellants were convicted was 
for selling liquor from a wholesale warehouse to a person in 
the Province, in violation of the provisions of the law. The 
whole stock of liquor in the warehouse was, therefore, 
seized, the magistrate holding that, by virtue of the offence, 
it was being kept there for an unlawful purpose. His decision 
was upheld by the Appeal Court of British Columbia ( 1921 ), 
60 D.L.R. 315, 36 Can. Cr. Cas. 104, 29 B.C.R. 472, at p. 
477, and, upon appeal to the Privy Council, the judgment

P.E.I.
S.C.

Re Flood.

Mnthieson,
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V.E.I. was confirmed. 60 D.L.R. 520, 36 Can. Cr. Cas. 130, [1921] 
2 A.C. 417.

---- The essential différences between the legislation of this
Re Flood.Province and that of Manitoba and British Columbia upon 

MethiMon which the above decisions were based, is that they expressly 
e.j. provided for the export trade keeping an open but guarded 

channel through which it was to flow, while the legislation 
of this Province with which we have to deal attempts to 
extinguish the export trade. Even the declaration con
tained in sec. 119 of the Manitoba Act and sec. 57 of the 
British Columbia Act repudiating any intention of inter
fering with the export trade is so modified in the form in 
which it appears in sec. 162 of our Act that its meaning is 
carried into a circle and lost.

The three leading cases of 1896, 1902 and 1921 above 
<luoted have settled conclusively that a Provincial Legisla
ture is competent to enact legislation absolutely prohibiting 
the liquor traffic within the Province, provided the subject 
is dealt with as “a matter of a merely local or private nature 
in the Province."

The determining consideration in this case, therefore, is, 
does the Prohibition Act deal with the subject as “a matter 
of a merely local or private nature in the Province” or does 
it, by virtue of the provisions of sec. 52, unduly trench upon 
the field of Dominion exclusive jurisdiction?

The answer is to be found in the B.N.A. Act, 1867, which 
must be interpreted in the light of the purpose which it 
was intended to serve, namely, to evolve out of the self- 
governing Colonies and unorganised territory a united 
company with a central Government having exclusive legis
lative control over all subjects of common interest, leaving 
to the Provincial Legislatures certain specified subjects and 
classes of subjects and “generally all matters of a merely 
local or private nature in the Province” as set out in sec. 
92 o;' the Act.

To serve the purpose of the Imperial Act, it was essential 
that a'l trade barriers between the Colonies should be swept 
away, so that commerce might have an uninterrupted 
course throughout the Dominion. This intention should be 
constantly kept in mind as a controlling principle in the in
terpretation of the B. N. A. Act. It was in furtherance of 
this intention that the regulation of trade and commerce 
was assigned to the exclusive legislative jurisdiction of the 
Dominion Parlement. The subject of the prohibition of 
the liquor traffic is not expressly assigned by the B.N.A. Act
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to either the Dominion or Provincial exclusive jurisdiction, P E.l. 
hut it was decided by the Privy Council in Russell V. The s c
Queen, 7 App. Cas. 829, that the Dominion Parliament had
exclusive jurisdiction over the subject to enact prohibitory Rt Flood. 
legislation applicable to Canada as a whole under their mium,■«<,„.
authority to legislate for the peace, order and good govern
ment of the Dominion; and by the Ontario, Manitoba and 
British Columbia cases above cited it was determined that 
each Province in the absence of over riding Dominion Legis
lation had the exclusive right to legislate upon the subject 
as a matter of merely local or private nature in the Produce. 
As there is no such Dominion Legislation on the subject in 
effect in this Province, the field is clear in that respect. The 
conflict that does arise is between the Dominion exclusive 
control over the regulation of trade and commerce on the 
one hand, and of the equally essential right of the Province 
to legislate within the limits of its exclusive jurisdiction on 
the other.

It has been found, and, doubtless, was anticipated, that 
the Dominion, in legislating upon one of its exclusive sub
jects, incidentally involved one or more subjects assigned 
exclusively to the Provinces; and conversely a Province, in 
legislating upon a subject assigned to its jurisdiction, inci
dentally affected a subject falling within the Dominion 
jurisdiction.

The guiding principle in such cases clearly is that neither 
the Dominion nor the Province may invade the legislative 
field of the other further than is necessary in order to legis
late effectively upon the principal subject. It is a funda
mental legal principle of general application that rights 
extra viam shall not be pushed beyond necessity.

The present legislation affects interprovincial trade in 
liquor to the extent that it is effectual in reducing the con
sumption of liquors imported from the other Provinces. 
That is a consequence incidental to the exercise of the pro
vincial right. But that right is co-extensive only with the 
need.

If it were absolutely necessary to the effective exercise of 
the provincial right that the export trade and the transpor
tation of liquor through the Province from a point outside 
to another point outside the Province should be absolutely 
prohibited, a question would arise as yet undetermined by 
authority and which could be conclusively determined only 
by the Judicial Committee of the Privy Council. But the 
question in that extreme form has not arisen in this case.
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P.E.I.
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By keeping a channel open for the export trade and trans
portation, no undue interference with the trade and com
merce of Canada will result, while by properly safeguarding 
that channel no export liquor may escape from its proper 
custody to undermine and destroy the effect of the Act. 
The safeguards thus imposed by Manitoba and British Col
umbia above quoted illustrate the conception which the 
Legislatures of those Provinces held as to the limitations on 
provincial powers and of the means that could be employed 
to make those powers effective without clashing with Dom
inion exclusive legislative authority.

So far as available authorities disclose, there appears to 
be but one Province that has directly challenged the Dom
inion authority on the same ground. The Legislature of 
Saskatchewan in 1917 raised the issue upon the right of a 
Province to prohibit the export trade by enacting that, "No 
|>crson shall expose or keep liquor in Saskatchewan for ex
port to other Provinces or to foreign countries,” but this leg
islation was held by their Supreme Court to be ultra rirm 
of the Provincial Legislature as an undue interference with 
trade and commerce. Hnilsini Han Co. v. Hrjfernan ( 19171, 
39 D.L.R. 124, 29 Can. Cr. Cas. 38, 10 S.L.R. 322.

The operation of the Act of this Province including sec. 
52 would as completely suppress the export trade as would 
the statute of Saskatchewan, and the same conclusion as 
was reached by that Court is inevitable in this case. Section 
52 in its effect unduly trenches upon the field of Dominion 
exclusive legislative jurisdiction and is, therefore, allrn 
rim of the Legislature of this Province.

Section 103 of the Act provides for this contingency and 
saves the remainder of the Act.

The summons will be made absolute for a writ of n r- 
liorari. In consideration of the proceedings having been 
taken under a statute of this Province, no costs will be 
allowed.

Judgmint arrnrdinglg.

CAMPBELL v. BALLANT. CROCKETT and the ROYAL RANK 
nl CANADA.

Re MILLItiAN ESTATE.
Prince tidini 1(1 IcUimt Sit j'tc tut Ctnirt itt i'hanccril, Hutcanl, M.H.. 

acting un I'icc-Chanccllor. October la, 19JJ,
FRAI'DI LENT CONVIA ANTES I till —10)—INSOLVENT IlERToR—Mil in \ I

—Preference -Fraidi lent scheme—Invalidity—Setiim;
ASIDE.

Where the evidence shows that the taking of a mortgage was
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a principal factor in an organised scheme on tin1 part of certain P.E.I. 
creditors to obtain preferential payment of their claims, to the —— 
hindrance and injury of the other creditors, such creditors being S.C.
fully aware of the debtor's insolvent circumstances at the time -----
the mortgage was given, there lieing no luma /ide advance at Campbeli, 
money within the meaning of the Act respecting Assignments for 
the Benefit of Creditors, ISOS (P.E.I.), eh. 4; such mortgage is 
null and void and will he set aside as against the assignee of the 
estate and effects of the debtor.

Action by the assignee of the estate and effects of a deb- 
tor to set aside a certain mortgage as a fraudulent prefer 
ence.

Gallant 
lt al;

Re

lluurd. M U

W. E. Bentley, K.C., for plaintiff.
J. J. Johnston, K.C., for defendant Crockett.
A. E. Arsenault, K.C., for defendant Gallant and the 

Royal Bank of Canada.
Haszard, M.R. :—The bill of complaint in this suit was 

filed in December, 1919, and the evidence herein taken 
before the late FitzGerald, V.C., in September, 1920. Noth
ing further was done up to the time of FitzGerald, J.’s 
death. Owing to the fact that the present Vice-Chancellor, 
Arsenault, J., had been engaged as counsel for one of the 
defendants in the suit at its inception, and was, conse
quently, incapacitated from hearing the case, it was argued 
before me, as Acting Vice-Chancellor on the evidence there
tofore taken.

The bill seeks to set aside and have declared null and void 
as against the complainant a certain indenture of mortgage 
bearing date September 10, 1918, made by the defendant 
Colin Milligan and Ida G. Milligan, his wife, of the one part 
and the defendant J. Edward Gallant of the other part, 
given for the sum of $11,100 upon certain parcels of land in 
Summerside in Prince County in this Province, particularly 
described in said mortgage.

The bill alleges that the said mortgage was given by 
Milligan to the end, purpose and intent to delay, hinder, 
prejudice, defraud and deceive the creditors of the said 
Milligan or some of such creditors, and that the defendant 
Gallant took and accepted the said mortgage with such in
tent, and well knowing that the same was executed with 
such fraudulent intent and purpose, and that the giving and 
accepting of such mortgage hail the effect of defeating, hin
dering, delaying and prejudicing the creditors of the said 
Colin Milligan or some of such creditors.

It is also alleged anil claimed by the complainant that the 
payment or advance alleged by the defendant Gallant as 
having been made by him to Milligan was not a bona tUh

21—70 U.L.R.
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P EI. payment from the defendant Gallant to the said Milligan, 
sc but if any payment was made by Gallant as the considcra- 
— tion for said mortgage such payment was mala fide payment 

Campbell (0 the other defendants or some of them for the purpose 
Gallant evading the Act respecting Assignments for the Benefit 

et al; of Creditors, 1898 (P.E.I.), eh. 4, under the guise of a 
Milligan Cl,lul'all'e or fictitious payment to the said Milligan and fur 
Estate, the purposes aforesaid. Upon the argument, it was ad-
---- mitted that the only question to be decided was as to the

h«ssard. M 0f (he mortgage before mentioned.
From a careful examination of the evidence concerning 

the procuring of the mortgage and the various circumstances 
in connection therewith and with the payment over of the 
$3,100,1 am of the opinion that the taking of the said mort
gage was a principal factor in an organised scheme on the 
part of the defendants—Crockett and the manager of the 
Roy al Bank of Canada—and defendant Milligan to obtain 
preferential payment of the claims of Crockett and the 
Royal Bank against Milligan, to which purpose defendant 
Gallant lent himself as a willing tool in the hands of the 
other defendants, to the hindrance and injury of the other 
creditors, the said defendants at the time being fully aware 
of Milligan's insolvent circumstances. That defendants 
knew when the mortgage was taken that Milligan was on 
the eve of assigning is made apparent when it is known 
that the same solicitor who prepared and had executed the 
mortgage on September 10 also prepared the assignment 
for the benefit of Milligan's creditors which was executed 
the following day—these facts together with the further 
fact that the entire $3,100 (mortgage money) was on the 
afternoon of the said Septemlier 10, distributed between the 
said two defendants, Crockett and the Royal Bank, in pay
ment of their claims. Gallant’s own statement as appears in 
bis evidence when asked regarding the mortgage made it 
clear to my mind that it never was intended as a loan. He 
stated that he had no money to loan, that he had never 
made a loan on mortgage in his lifetime, that he had not 
made an entry in a book concerning this mortgage, that he 
had not received a dollar for interest on it, that he had 
never received nor asked for payment either on account of 
principal or interest of said mortgage, that the money— 
$3,100—was raised on a note made by him payable on de
mand through the Royal Bank and endorsed by Crockett. 
This, and much other evidence to the same effect, conclu
sively shows that the mortgage was only a sham and that
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the money was not the bona fide money of Gallant.
There is another significant fact apparent from the evi

dence that while the mortgage bore interest at 7'; and 
the interest thereon was payable yearly, the note in the bank 
made by Gallant and endorsed by Crockett bore the same 
rate of 7',, the interest whereof was payable monthly. Thus, 
it appears that the loan on the mortgage (if it could be 
called a loan) was made at a loss to Gallant instead of a 
profit which people loaning money usually look for.

In Burns & Lewis v. IVilson (1897), 28 Can. S.C.R. 207, 
wherein the judgment of the Court was delivered by Sedge- 
wick, J., setting aside a chattel mortgage under circum
stances in many respects similar to the present, it was held 
that money payable under such circumstances as existed in 
this case was not money paid as a present actual bona fide 
advance of money.

For the reasons given, I am of the opinion that there was 
no bona fide advance of money made by defendant Gallant 
within the meaning of the Act that the said mortgage was 
taken for the purpose of defeating the creditors and is null 
and void as against the complainant herein and should be 
set aside as against him. The decree of this Court is that 
the prayer of the complainant's bill be granted, that the 
said mortgage be declared null and void and be set aside as 
against the complainant as assignee as aforesaid, and that 
the Registrar of Deeds at Summcrside do make an entry 
upon the copy of the said mortgage in the proper books of 
the Registry Office at Summerside and in all other necessary 
books in said office that the said mortgage has been set aside 
and declared null and void by the order and decree of this 
Court as against the complainant as such assignee ; and it is 
further ordered that the defendants pay the costs of this 
suit.

Leave is also reserved to the complainant to apply for 
such further order as may be deemed necessary in the pre
mises.

Judgment accordingly.

Kr the SHERIFF of EDMONTON JUDICIAL DISTRICT (Applicant); 
IMIM. LUMBER Co. and KEMI.I.ON WHOLESALE Lid. (Claimants

respondents);
LIQUIDATOR OF McKBNNA LATH & LUMBER Co. (Claimant 

appellant).
AUmta Supreme Court, Appellate IMrioion. Stuart, Heck and Hit oil

man, JJ.A. November 9, 192J.
Preference (fl—I)—Creditors' Relief Act, 1910 2nd sess. (Alta.), 

ch. 4—Contesting creditor's lien—Winding-up Act, 
R.S.C. 190‘S, ch. 144, sec. 84.

Alta.

App. Div.
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Alta.

App. Div.

Re
McKenna

Lath
&

Lumber
Co.

Hyndman, J.A

The* provisions of the Creditors’ Relief Act, 1910 2nd scss.
Alta.), eh. 4, which enacts that “where proceedings are taken hy 

a sheriff for relief under any provisions relating to interpleader 
thost creditors only who are parties thereto and who agree to con
tribute pro rata in proportion to the amount of their executions 
or certificates to the expense of contesting any adverse claim 
shall he entitled to share in any benefit which may be derived 
from the contestation of such claim so far as may be necessary 
to satisfy their executions or certificates, confers a preferential 
lien upon the contributing creditors of which in case of an order 
being made for the winding-up of debtor company under the 
Dominion Winding-up Act, R.S.C. 1906, ch. 144, such contribut
ing creditors are not deprived by the general direction of sec. *4 
latter Act.

[Martin V. Fouler (1912), 6 D.L.R. 243, 46 Can. S.C.R. 119, 
followed.]

Appeal from the judgment of Tweedie, J. Affirmed
The facts of the case are fully set out in the judgment of 

Hydnman, J.A.
H. H. Parkr, K.C., for Dom. Lumber Co. and Revillon 

Wholesale.
Frank Ford, K.C., and S. S. Cormack, for the Liquidator 

of McKenna Lath and Lumber Co.
The judgment of the Court was delivered by
Hyndman, J.A.:—Prior to December 14, 1920, the res

pondents became the execution creditors of the McKenna 
Lath Co. and caused the sheriff to seize under their execu
tion a quantity of lath. The goods were claimed by the 
Alberta Fish Co. On December 14, 1920, the sheriff applied 
before the Master in Chambers for and was granted an 
interpleader order directing the trial of an issue between 
the respondents and said fish company as to whether the 
property was that of the fish company or the respondents, 
the latter undertaking the costs incident to the trial of such 
issue. Two days later, an order was made for the winding 
up of said McKenna company under the provisions of the 
Dominion Winding-up Act, R.S.C. 1906, ch. 144, and the 
Montreal Trust Company was duly appointed liquidator.

After the winding :jp, the solicitor for respondents sug
gested that the appellant should apply to be added as a 
party to the said interpleader proceedings, but took no 
steps to have the appellant added, and the appellant took 
no steps to that end for the reason that it had no funds on 
hand.

The issue came on for hearing before Walsh, J„ in Nov
ember, 1921, who barred the claim of the Alberta Fish Co. 
on the ground that the sale front the McKenna company vas 
not accompanied by an actual change of possession, no bill
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of sale having been registered. Formal judgment thereon A|ta. 
was entered December 2,1921. App. Div.

After considerable correspondence between solicitors rs----
to the extent to which the li-tuidator was affected by this Ml |^!NNA 
judgment, the liquidator lodged with the sheriff a formal ' lath 
claim to the lath in his hands and to the proceeds of such of * 
it as had been disposed of, under sec. 84 of the Dominion *-i m.r.a
Winding-up Act. Respondents disputed this claim, and __ 1
the sheriff then applied to the Master for an interpleaderHl,"lm*"'J A 
order. The Master instead of deciding the matter, referred 
it to a Judge, and later coming before Tweedie, J., the appli
cation was dismissed.

The question for determination is whether or not the 
respondents are entitled as against the liquidator to the pro
ceeds of the sale of the goods in question in the interpleader 
issue. This involves tile interpretation which ought to be 
put upon sec 5 of the Creditors' Relief Act, 1910, 2nd sess.,
(Alta.), ch. 4, and sec. 84 of the Dominion Winding-up Act.
Section 5, sub-sec. 4, of the Creditors’ Relief Act enacts:—

“Where proceedings are taken by a sheriff for relief 
under any provisions relating to interpleader those credi
tors only who are parties thereto and who agree to contri
bute iirn rata in proportion to the amount of their executions 
or certificates to the expense of contesting any adverse 
claim shall lie entitled to share in any benefit which may be 
derived from the contestation of such claim so far as may 
lie necessary to satisfy their executions or certificates."

Section 84 of the Winding-up Act, as amended by 1908 
(Can.), ch. 75, sec. 1, enacts:—

"No lien or privilege shall lx1 created,
<«) Upon the real or personal property of the company, 

for the amount of any judgment debt, or of interest there
on, by the issue or delivery to the sheriff of any writ of exe
cution, or by levying upon or seizing under such writ the 
effects or estate of the company ;

( li l Upon real or personal property of the company or 
u|kiii any debts due or accruing or becoming due to the com
pany, by the filing or registering of any memorial or minute 
of judgment, or by the issue or taking out of any attach
ment or garnishee order or other process or proceeding; if, 
before payment over to the plaintiff of the moneys actually 
levied, paid or received under such writ, memorial, minute, 
attachment, garnishee order or other process or proceeding, 
tlie winding up of the business of the company has com
menced: Provided that this section shall not affect any lien
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Alt*, or privilege for costs which the plaintiff possesses under the 
App ï)iv *aw °f the province in which such writ, attachment, gar- 

—— nishee order or other process or proceeding was issued or 
taken out.”

Late”* In Martin v. Fowler (1912), 6 D.L.R. 243, 46 Can. S.C.R.
* 119, in the Supreme Court of Canada, it was held that sec. «

t™ of the Creditors’ Relief Act, 1909 (Ont.), ch. 48, similar in
__ 1 terms to the Alberta section above quoted, confers a prefer-

lonjm.n.jxential lien upon the contributing creditors of which, in case 
of the debtor making an assignment for the benefit of credi
tors, such contributing creditors are not deprived by the 
general direction of sec. 14 of the Assignments and Prefer
ences Act, 1910 (Ont.), ch. 64, as to the precedence to lie 
given to such assignment.

Section 14 just above referred to reads:—
”An assignment for the general benefit of creditors under 

this Act shall take precedence of attachments, garnishee 
orders, judgments, executions not completely executed by 
payments, and orders appointing receivers by way of equit
able execution subject to the lien, if any, of an execution 
creditor for his costs where there is but one execution in the 
sheriff’s hands or to the lien, if any, for his costs of the 
creditor who has the first execution in the sheriff's hands."

The ratio decidendi of the case cited was, that execution 
and certificated creditors, contesting the claim of a third 
party to goods seized under their executions, by virtue of 
the Creditors’ Relief Act, obtain a special statutory pre
ference, lien, prior charge or salvage as a reward for t-.hine 
upon themselves the risk and expense of contesting adverse 
claims to the property or money in dispute, and such prefer
ence, lien, &c„ does not arise simply out of an unsatisfied 
execution.

It will be noted that in that case, it was an assignment 
under the Ontario Assignments and Preferences Act, and 
not a liquidation under the Winding-up Act and the sections 
applicable in troth Acts are not similar in form. But, in 
substance, I do not think there is any material difference 
between them.

Granting that the instituting of the interpleader proceed
ings raised a new and different right from that arising 
merely from an execution, it is clear that sub-sec. (a) of 
sec. 84 does not affect the respondent’s rights. If at all it 
must be by virtue of sub-sec. (b), which includes the ex
pressions—minute of judgment, or by the issue or taking 
out of any attachment or garnishee order or other process
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or proceeding; also writ, memorial, minute.
Unless lhe expression “other process or proceeding" is 

interpreted to embrace the aforesaid statutory preference 
or lien, then the liquidation would not affect the rights of 
the respondents acquired by virtue of the interpleader pro
ceedings.

Allowing a wide latitude for the interpretation of the 
terms "process or proceedings” it seems to me that, whilst 
the preliminaries leading up to the grant of an interpleader 
order might properly be called “proceedings,” nevertheless, 
the Judge’s order itself directing the issue, in my opinion, 
cannot Ire strictly styled a proceeding as contemplated by 
the section in question. It is, in effect, a judgment, as dis
tinct from the proceedings leading up to it, and a pronounce
ment that, if the claimant cannot, on the issue, establish 
his right to the property, then, as of course, the goods or 
their proceeds must go to the execution and certificated 
creditors only, who have risked their money in contesting 
the adverse claim.

Notwithstanding Mr. Ford’s very able argument that in
asmuch as judgment in the interpleader issue was not pro
nounced prior to the date of the winding-up order, and is, 
therefore, distinguishable from Martin V. Fowler, supra, in 
that respect, I do not think this makes any material differ
ence.

From a careful examination of that authority I am un
able to deduce that it expressly or impliedly decides that a 
judgment in the interpleader issue is a condition precedent 
to the acquisition by such creditors of the special statutory 
lien. In my view, it is the fact of the interpleader order 
having been granted which is the vital element. In the case 
More us, this order was in existence prior to the com
mencement of the winding-up proceedings.

In any evert, after the order was made and before the 
trial took place, the liquidator was invited to become a party 
and declined. This, it seems to me, ought to be taken as 
the equivalent of an abandonment by it of any interest in 
the goods in dispute.

I would therefore dismiss the appeal, with costs.
Appeal dismissed.

KANEEN v. MFLUSH.
Prince Edward Island Supreme Court, Mathieson, C.J., llaszard and 

Arsenault, JJ. June 27, 1922.
Bocndasies (MIA—5)—Conventional une—Estoppel.

A conventional line established between adjoining landowners

P.E.I.
S.C.
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ami acted upon in ,<uvh matt* m as division of fluids, access of 
cattle to water and conservation and use of timber, derives its 
validity as constituting an estopiad and as evidencing the inter- 
protation which the parties plate upon their respective rights.

Appeal by plaintiff from the trial judgment in an action 
for trespass. New trial ordered.

It. A. MacKinnon, K.C., and M". E. Bentley, K.C., for 
plaintiff.

J. J. Johnston, K.C., for defendant.
The judgment of the Court was delivered by
Mathieson, C.J.:—This was an action of trespass by 

breaking ami entering certain land of the plaintiff situate 
on township No. 51 in King’s County thus described : 
“Bounded on the north by the Georgetown Road; on the 
east by land of Hamilton Myers ; on the south by land of 
Roliert Hellish ; and on the west by land of Alexander 
Smith," and cutting down and carrying away trees grow
ing thereon.

The defendant pleaded three pleas to the whole declara
tion:—1. Not guilty. 2. That the land was not the plain
tiff’s. 3. That the land was the freehold of the defendant.

The plaintiff joined issue upon the defendant’s pleas, and 
replied specially to the defendant’s third plea : 1. The Stat
utes of Limitation of Actions concerning real estate. 2. A 
conventional line fenced for over 20 years and consequent 
estoppel.

The ease was tried before the late Fitzgerald, J., with a 
jury at the July term, 1920, in Georgetown, in King's 
County. At the conclusion of the Judge’s charge anil lie- 
fore the case was committed to the jury, the Judge ordered 
a verdict to be entered for the plaintiff upon the issues 
raised upon the third plea, counsel agreeing thereto. Three 
quest ions were submitted by the trial Judge to the jury. 
The questions and answers were:—“Q : 1. Do you find the 
documentary or true line of plaintiff’s land north or south 
of the trespass complained of? A: North. Q: 2. Did the 
plaintiff acquire a title by possession of the lands on which 
the trespass was committed? A: He did not. Q: 3. By 
reason of any conventional line, is the defendant estopiml 
from claiming that the h ml on which the trespass was com
mitted is his land? A: Hi is not.”

The jury also returned a general verdict, “We find for 
the defendant ‘Not guilty.’ ”

The defendant now moves that the verdict be set aside anil 
a new trial granted on the following grounds :—1. That the
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verdict was against the weight of evidence. 2. That the 
verdict was contrary to the evidence and to tile direction 
of the Judge. 3. For the erroneous admission as evidence 
for tlie defendant of : (Several specified title deeds of neigh
bouring lands). 4. For misdirection.

The case as it comes to us from the trial Court stands in 
this position: The verdict entered for the plaintiff on the 
third plea excludes the defendant from setting up any claim 
of title or right of possession in the land upon which the 
acts of alleged trespass were done. The verdict of the jury 
tind specifically that the plaintiff had neither the title nor 
the possession. The effect of the whole proceeding at Niai 
Piïhh, therefore, is to find that neither party had any rights 
in the area trespassed upon.

There is no doubt that, so far as the defendant is con
cerned, he is excluded from making any claim of title or 
right to possession in the disputed area. The verdict entered 
against him by consent at the trial stands unquestioned.

Hut what of the verdict in his favour? After the third 
plea was disposed of, the only issues that remained for tile 
consideration of the jury were under the first plea, viz.:— 
Not guilty: and under the second plea, that part which 
denied the title and right of possession in the plaintiff. In 
other words, the plaintiff still had the burden of proving:— 
1. That the defendant did the acts complained of in the 
place mentioned: and 2. That the plaintiff was in possession 
of the land when the acta complained of were done thereon.

The places where the acts of alleged trespass were com
mitted and the defendant's complicity in the acts were fixed 
and established by evidence undisputed in any essential 
part. There remained only the question of the plaintiff’s 
possession. He sought to prove this in one of two ways, 
either of which, being successful, would maintain his case: 
1. That he held the land in fee simple in possession by 
virtue of the following conveyances: (a) A conveyance 
from James Stewart and wife to John Kaneen dated May 
5, 161)9. of "All that tract, etc., of land commencing on the 
Town Road at the northeast corner of 100 acres of land 
owned and occupied by Alexander Smith and running from 
thence east along said Town Road for the distance of 10 
chains, thence southwardly along the line dividing the said 
tract of land herein described from a farm formerly occu
pied by the late Donald McDonald for the distance of 100 
chains, thence by a line at right angles therewith for the 
distance of 10 chains, thence northwardly along the eastern
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PE*, division line of the said Alexander Smith’s tract of 100 
acres of land for the distance of 100 chains to the place of

---- commencement containing by estimation 100 acres of land
Kaneen a little more or less and is part of township No. 51 in King's 
Mku.isii. County in Prince Edward Island." (b) A conveyance from

---- John Kaneen and wife to the plaintiff dated January 28,
“‘v j*°”' 1884, in which the land is thus described : “All that tract 

piece or parcel of land at New Perth in said township 51, 
bounded and described as follows, that is to say: On the 
north by the Georgetown Road; on the east by land in 
possession of the said John Kaneen; on the south by — 
llellish's land ; and on the west by land in possession of 
Alexander Smith.”

There is no ambiguity in the description when we take 
into account the elementary principle in interpreting de
scriptions of land that where the line is carried a specified 
distance (as in this ease, 100 chains) to a natural boundary 
(as in this case, the Town Road), it will go to the natural 
boundary mentioned however far or near.

The evidence is clear and uncontradicted that part of the 
land upon which the cutting was done is included within 
the boundary lines of this deed.

No evidence was given of the title of James Stewart, nor 
is that material in this case. The plaintiff showed such a 
continuous actual possession by himself and his predecessor 
in title for a period of about 50 years of the cultivated area 
of the farm as, apart from any other considerations, would 
give them, in their time, constructive possession of all the 
lands included in their documentary title. The case is not 
in the same category with that of a squatter seeking to 
prove title by possession in wilderness land. Here, there is 
color of title which, in such a case, makes the possession 
of part an equal possession of all included in the description 
of the instrument of title. In other words, the predecessor 
in title of the plaintiff, by his actual possession of part, and 
by the effect of the conveyance first above mentioned, was in 
actual or constructive possession of the whole of the land 
within the bounds of his deed which included part of the 
area trespassed upon, and his title and right of possession 
were vested in and continued in the plaintiff up to the time 
of action. That is the title which the plaintiff had except 
for the effect of the conventional line.

On the second ground—a conventional line:—A conven
tional line is one which is established by agreement of ad
joining owners of land. It derives its validity from either
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or Iwth of two considerations :—1. By estopped and 2. As P.E.l. 
evidencing the interpretation which the parties place upon s c 
their respective boundary rights. -

It appears that about 50 years ago there was a fence to the Kaneen 
rear of what is now the defendant’s land. It followed the meu.ish. 
course of a stream flowing in an easterly direction. This ——
fence, on its eastern half, was south of the brook ; and, on M*',h j”*' 
its western half, north of the brook; but keeping as close 
to the brook as it could conveniently lie built. The plaintiff's 
side lines connected with this fence. It was for many years 
the only fence between the land of the plaintiff and the land 
of which the defendant claims to lie possessed. The fence 
appears to have been divided and each adjoining owner kept 
up his part, but sometimes they made the repairs in com
mon. Though there is no evidence beyond this to show that 
the brook fence was ever established as a division line, it is 
shown to have served that purpose; and the evidence is that 
for many years the plaintiff and his predecessor in title ex
clusively had cut wood and timber up to the brook fence and 
had pastured and watered their cattle there. It was wilder
ness land for several chains north and for a much greater 
distance south of the brook.

In 1895, Robert L. Mellish, who then claimed to be en
titled to the land immediately adjoining that of the plaintiff 
on the south, obtained the services of John P. Nicholson, 
provincial land surveyor, to run his northern line. He ran 
the line along the southern boundary of Cyrus Shaw’s land 
and of land then owned by Alexander Smith taking a line 
parallel to the Town Road. When he reached the western 
side line of defendant’s land, the latter objected at first, 
but it was at length agreed that the line should jog south 
for 43 links and then continue its course across the defen
dant's land parallel to the Town Road. This would let the 
plaintiff down to the stream at his eastern boundary. The 
effect of this agreement was that the plaintiff would have 
side lines of 102.20 chains instead of an eastern side line of 
100 chains and a western line of 103 K chains and that he 
would cross the brook at his eastern side Vne instead of on 
the west, and that he surrendered all claims to the land be
tween the Nicholson line and the brook.

A fence was erected upon this line. Robert L. Mellish 
who was then in possession of the southern land put up his 
half with wire fastened to trees where they were on the 
line and to stakes where no suitable trees were. That fence 
remained there down to about the time of the alleged très-
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I'.K.I. passes. The plaintiff erected ami maintained his fence on the 
— other half. This continued for over 20 years when the 

defendant, without any notice, cut down and removed the 
Kamen whole fence, crossed over into the adjoining lands and cut 
Mulish. 'I°wn «"‘I took away the trees growing thereon, which i> 

— the trespass complained of.
While it might lie going beyond authoritative decisions to 

hold that the acts of the parties in this case worked an 
estoppel (and it is not necessary for the decision of this 
case to go so far), yet where a Iwundary line has been agreed 
upon, and on the faith of such agreement, the arrangement 
of the farm as to division of fields, access of cattle to water 
and the conservation and use of wood and timber, these 
acts may work an estoppel as effectually as the clearance of 
the land in question or the erection of a permanent building 
up to the line.

The question as to the conventional line (referred lo 
herein as the Nicholson line) stands upon a firmer basis of 
authority. Draper, C.J., in Wideman V. Hrurl (1858), 7 
U.C.C.I’. 134, at p. 135, states the general principle that 
"Compacts and arrangements of old standing, the mainten
ance of which prevents litigation, should be favourably 
viewed; and if moreover an actua' imssession of 20 years in 
accordance therewith can be shewn, it makes the plaintiff's 
a meritorious claim.”

There are numerous cases decided in the older Provinces 
of Canada supporting and extending the principle enun
ciated by Draper, C.J., but it will sulfite to refer to one, 
1‘hillifiH V. Moatgamerg (1915), 25 D.L.R. 499, 43 N.B.R. 
229, decided by the Appeal Division of the Supreme Court 
of New Brunswick in which it was held that where adjoin
ing occupants of land, fully cognisant of the dispute as tn 
location of the line dividing their properties, agree upon a 
line as a division line and occupy up to and recognise such 
chosen line as a common boundary of their respective hold
ings, the successors in title of each of the parties so agreeing 
in the absence of fraud is bound by the line whether it be the 
true boundary line or not. That is a fair statement of the 
law applicable to this branch of the present case.

On the evidence presented, the plaintiff was entitled tn 
prevail either upon his documentary title or upon the con
ventional line. In this view of the case, the other grounds 
in the rule are immaterial. The verdict for the defendant 
should be set aside and a new trial granted.

Appro/ allowed; new trial granted.
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GVAKIIIAN REALTY Co. v. JOHN STARK A Co.
Supreme Court of Camilla, I to i'ii -, CJ., /die plan. Duff, Anylia, 

Brodeur and Mif/naalt, .1.1. J/nic 17, W~J.
Landlord and tenant (HIC—20)—Option of renewal—How exer

cised—Possession—Con sen t.
Two provisions in a lease, one providing for a monthly tenancy 

after the expiration of the term, and another giving the tenant an 
option of renewal for a further term, manifest an intention that 
the former is to apply when the option is not exercised. Where 
to the knowledge of the lessor, the lessee continues in possession 
after the expiration of the term, and in contemplation of the re
newal has made improvements, his possession will be deemed 
sanctioned by the lessor for the purpose of exercising the option 
of renewal.

Appeal from the judgment of the Appellate Division of 
the Supreme Court. Affirmed.

The judgment appealed from is as follows :—
Meredith, C.J.O. :—This is an appeal by the defendants 

from the judgment of Rose, J„ dated the 17th November, 
1921, pronounced after the trial before him sitting without 
a jurv at Toronto on the 30th day of the previous month 
(1921). 69 D.L.R. 33, 51 O.L.R. 243.

The question for devision is as to the right of the appel
lants to a renewal of a lease from the respondent to them.

The lease is dated the 15th Novemlier, 1915, and is for a 
term of 5 years commencing on the 1st day of January, 
1916. It contains, among others, the following provisions:—

"And it is hereby agreed that if the lessee shall continue 
to occupy the demised premises after the expiration of the 
term hereby granted with the consent of the lessor then 
unless there shall be some written agreement to the con
trary the lessee shall be deemed to be a monthly tenant at 
a monthly rental equivalent to the monthly rent herein 
provided for payable in advance and all the terms and con
ditions hereof shall so far as applicable apply to such 
monthly tenancy.

“The lessees are hereby granted the option of renewing 
this lease for a period of five years from the expiration of 
the term hereby granted at a rental of $2,575 per annum on 
the same terms and conditions as herein set out except that 
as to renewal.”

The lease is on a printed form, of which the first of these 
provisions forms part ; the other provision is a later one and 
is type-written on a slip attached to the lease.

In my view, reading these provisions together, the first 
of them is intended to apply f the lessees do not exercise 
the option which the later provision gives, and does not, of 
course, have effect if the option is exercised.

s.c.
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f'an. The contention of the respondent is that, if it is intended 

to exercise the option, it must Ice accepted during the term 
. of the lease and that view was adopted by the learned trial 

(li ari.ian Judge. The appellants contend that the option need not he 
Kraitt °-atTepted during the term, hut that it may he accepted at any 

John time, so long as the tenant has done nothing to shew that he 
Stark a does not intend to avail himself of it, or at all events so long 

1 as he continues in the occupation of the demised premises
Before dealing with the legal question, it will he con

venient to narrate the facts or such of them as are material 
to lie considered in dealing with that question.

The demised premises aie part of an office building owned 
by the respondent, in which it has its offices. In the month 
of June. 192th the appellants desired to have some changes 
made in their offices, and the respondent at their request 
had them made at a cost of $248.50, which the appellants 
paid ; further alterations were made in the following Sep
tember, and were made in the same way and were paid for 
by the appellants, the cost lining $24.82. It is beyond ques
tion that the appellants at this time intended to exercise 
their right to the renewal, and that they never abandoned 
that intention, though there is no evidence that it was, al 
any time before the expiration of the term, formally com
municated to the respondent. Mr. Dawson, the respondent's 
secretary-treasurer, said on cross-examination that he 
“would think" that the appellants would not have paid for 
these alterations if they intended to leave the premises at 
the end of the year. The appellants continued to occupy 
after the expiration of the term, and this must have been 
known to the respondent. Nothing occurred until about the 
5th January of the present year, when Mr. Dawson and the 
appellants met, and the former took the position that the 
lease had expired and that the option was gone, and the 
appellants insisted that they were rightly in possession 
under the option which they had decided to exercise. On the 
7th January the appellants wrote to the respondent the 
following letter:—

“In accordance with our lease of offices, 504 and 505 Koval 
Hank building, dated the 15th November, 1915, we haw 
duly accepted the option of renewing this lease for the 
period of live years from the expiration of the term therein 
granted, at the rental therein fixed, namely, $2,575 per 
annum, and on the other terms and conditions as therein 
set out, except as to a further renewal, and we herewith 
enclose our cheque for $214.58 in payment of rent for cur
rent month."
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On the 10th January the respondent returned the cheque Cun. 
with a letter which contained the following statement:— sc

“Our position has already been pointed out to you by the 
writer in a conversation which preceded your letter in which Guardian 
we notified you that your lease and option had expired andRrAL™ °" 
that you were in a position of overholding tenant. John

"While we do not wish to inconvenience you, we wish to Stark a 
state that we do not propose to grant you a new lease on the 
terms of the expired option and, as you intimate t.iat you 
do not care to take a lease on any other terms, we should 
lie glad to take over possession of the premises at your con
venience. In the meantime you occupy the position of over
holding tenants and will be liable for double rent."

That letter was followed by a notice which reads as fol
lows :—

“In the matter of the landlord and Tenant Act.
"To Messrs. John Stark & Co.
“Take notice that pursuant to the provisions of the Land

lord and Tenant Act we hereby demand that you forthwith 
deliver to us possession of office numbers 504 and 605 of the 
Royal Bank building formerly held by you under lease 
dated 15th November, 1915, which lease expired on Decem
ber 31st, 1920.

"Dated at Toronto this 17th day of January, 1921.
“Guardian Realty Company of Canada, Limited.
"L. M. Wood, President

"W. C. Dawson, Secy.-Treas."
The cases relied on by the appellants are .Vos* V. Hinton 

(1866), 35 Bcav. 197, 55 E.R. 870, L.R. 1 Eq. 474; Huckland 
v. Paiiillon (1866), 36 Beav. 281, 55 E.R. 904, L. R. 1 Eq.
477; L. R. 2 Ch. 67 ; and Brewer v. Conner ( 1900), 27 A. R.
(Ont.) 10 at pp. 13-14. [See also Bennett v.Stodgell (1916),
28 D.L.R. 639, 36 O.L.R. 45.]

In Mont v. Barton the facts were that by an agreement in 
writing the predecessor in title of the defendants agreed to 
let the premises to the plaintiff for 3 years from November,
1850, and at the request of the plaintiff to grant him a lease 
of the premises for 5, 7, 14 or 21 years from the expiration 
of ihe 3 years. The plaintiff occupied under the lease dur
ing the 3 years, and continued in occupation after they ex
pired; the plaintiff for some time never attempted to exer
cise his option, and the defendants seemed to have treated 
him as a tenant from year to year. There were negotia
tions between the plaintiff and the defendants for the pur
chase of the premises, and in a letter to them written in
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Can. February, 1862, the plaintiff stated that he had the option 
sc of quitting the premises at the end of the year or of taking
---- a lease for a lengthened period, and he proposed taking a

£l»mfa *ea8e f°r 7, 14 or 21 years, at his option, if the rent were 
V..O.TY Oconsjderal,|y reduced. Nothing came of this. In Septem- 

John l>er, 1864, the defendants gave the plaintiff notice to quit, 
* and in the following month he claimed a lease for the ex

tended term.
The Master of the Rolls held that the plaintiff was entitled 

to a decree for specific performance unless he had done 
something to deprive himself of that right He pointed out 
that there was no time specified in the agreement within 
which he was to call for the lease, and said that “both 
parties may have considered that he was afterwards hold
ing over as tenant from year to year" ; that, if the landlord 
thought fit to allow him to hold the property from year to 
year, "there was nothing to prevent him from insisting on 
the lease; his right to take a lease would exist at any time, 
unless he gave it up. . . Why did they not . . . call on him 
to exercise his option? If they knew of its existence, they 
also knew that the right continued until positively waived ; 
but they did nothing." (35 Beav. at p. 200).

The learned Judge referred to a previous decision of his 
own in Hirsi j/ v. Giblett (1854), 18 Beav. 174, 52 E.R. 69, 
which he said shews “that a person having such an option 
may exercise it at any time while he remains tenant, if the 
landlord does not call upon him either to exercise or decline 
it at an earlier period. That is when no time is specified 
in the agreement within which the option is to lie exer
cised.”

A reference to the report of that case shews that the right 
may be lost by laches.

In Burkland v. Papillon the Master of the Rolls followed 
.Voss v. Barton, in which he said that he held "that the 
lessee, by holding over with the assent of the lessor, did not 
destroy the original agreement, or enable the lessor success
fully to contend that it had lieen waived” (35 Beav. at pp. 
286-287).

Burkland v. Papillon went to appeal (1886), L. It. 2 t'h. 
67, and the judgment of the Master of the Rolls was 
affirmed. Delivering the judgment of the Court, the Lord 
Chancellor, after referring to the argument that the plain
tiff was bound to exercise his option before the expiration 
of the term, said (p. 70) :—

“Now, as to this, it must be observed that there was no
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limitation whatever of the time within which Rloxam was r“n- 
to exercise his option. If, iluring the course of 3 years, he 
had determined to have a lease for 7 years, that would be — 
from the date of the agreement, and he would only have itp 1 ARD.U(? 
for the portion of time which remained to run. Un-REAL™ 
doubted!)', supposing that at the end of 3 years Bioxam had John 
chosen to leave the place, that would have determined his St**k 1 
option; but he continued in possession, and so became tenant 
from year to year, under the terms of the original agree
ment. I do not mean to include in those words the right to 
demand a lease, for that had nothing whatever to do with 
the tenancy from year to year; but I think that continuing 
in possession, with the sanction of the landlord, he was en
titled to exercise his option. He had done nothing what
ever to preclude him from demanding that lease at any 
time; and if the landlord wished to know upon what terms 
the tenant held, he might have called upon him to say 
whether he meant to have a lease or not. As the landlord 
did not choose to do so, it appears to me that the time was 
unlimited in which the tenant could demand a lease. As 
long as he continued tenant with the sanction of the land
lord, so long he retained his option.

In Rrrwrr v. Conger the question arose in a redemption 
action, out of a claim by the defendant Allen that she was 
lessee of the lands and entitled to redeem the plaintiff. The 
defendant Allen was lessee under a lease dated the 24th 
March, 1887, which expired on the 10th May, 1897. The 
lease contained a covenant that “they (the lessors) will, at 
the expiration of the term hereby granted, grunt unto the 
said lessee, his heirs, executors, administrators, or assigns, 
another lease of the premises hereby demised for a further 
periixi of 10 years . . . provided the said lessee, his heirs, 
executors, administrators, or assigns, should desire to take 
a further lease of said premises." The land was vacant 
when the lease was made, and the lease provided for the 
leasee anil his assigns being allowed two months after the 
expiry of the term or renewal term to remove any buildings 
he had erected on the lands. The defendant Allen was the 
assignee of the lease; she remained in possession by her 
tenants after the expiration of the term, and took no steps 
to remove the buildings that had been erected on the land. 
Delivering the judgment of the Court, Maclennan. .1. A., re
ferred to Afoss v. Rarton as a weaker case than the one he 
was dealing with, and relied on part of the passage from the 
judgment of the Chancellor in Rnrkland v. Papillon which I

22—70 D.L.R.
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Cm. liai t' quoted, in supisirt of the opinion he expressed that all 
g C. that was essential to entitle the tenant to a renewal was the
---- existence of the desire to have it; though he added:—

Realty'1^ <D>iil>t the lessor had a right to know, within a reason-
able time, whether there was a desire or not. That could 

John be ascertained by enquiry, if it was thought to lie uncer- 
ST(5)K * *a'n’ ol" '* m'ttht be plainly indicated by conduct and cir

cumstances" (27 A. R. (Ont.) at p. 13).
It is to be observed that the defendant Allen had cn- 

dcavoured to Inform the plaintiff of his desire to have a re
newal. Shi1 had, before the expiration of the term, written i 
two letters to her, to an address in California where the 
plaintiff was, but they were returned through the dead 
letter office, and her desire to renew was communicated 
and known to the plaintiff's solicitor also liefore the expira
tion of the term.

Xickolsoit v. Smith (1882), 22 Ch. I). 640, was relied on 
by the respondent's counsel. It was there held that notice 
of the intention to renew before the expiration of the term 
was essential, but the provision for renewal in that case 
was that the lessor would at any time before the expiration 
of the term when required by the leasee, grant the renewal.
It is clear that, as the renewal was to be granted before the 
expiration of the term, the request must have preceded 
the expiration of the term.

Lewis v. Stephenson (1898), 67 L. J. (Q. B.) 296, 78 
L. T. 165, was also relied on by counsel for the respondent.
In that case Bruce, J., delivering judgment, said that he 
thought that the provision of the lease, which was that the 
term was to be 3 years "with the option of renewal," “must 
be taken to mean within a reasonable time liefore the expir
ation of the original term." This statement was merely 
obiter, because the application for renewal was made liefore 
the expiration of the term.

In Allen v. Murphy, [1917] 1 I. R. 484, the Irish Court of 
Appeal dissented from that view unless it was confined to 
cases in which the provision is that the application for the 
renewal must lie made liefore the expiration of the lease.

In Re Leeds and Hatley Breweries Limited and Brad
bury's Lease, [1920] 2 Ch. 548, 552, Peterson, J., discussed 
Buckland v. Papillon, and treated it as establishing that in 
order to entitle the tenant to exercise his option his retention 
of possession must have been with the sanction of his land
lord.

If unfettered by authority, my view of the result of the
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English cases would be that it is essential to the exercise of Can. 
the option to renew after the expiration of the original sc
term, that the retention of possession by the tenant must ----
have been with the assent of the landlord. However, in Ç.i'akbiaji 
Bn tcer v. Conger the rule is broadly stated without that ltE1LJY 
qualification, and we arc bound to follow that case. It is John 
true that it is suggested that the landlord’s knowledge of *
the tenant’s intention to renew may be indicated by facts 
and circumstances from which that knowledge might be in
ferred, and indeed there was evidence that his intention to 
renew was in fact communicated to the plaintiffs’ solicitor.

I am, however, of opinion that if the rule is qualified as I 
have said I think it is by the English cases, there were, in 
m.v opinion, in the case at Bar, facts and circumstances that 
justify the conclusion that the respondent knew of the 
appellants' intention to renew, and that the appellants' 
possession after the expiration of the term was with the 
sanction of the respondent. The nature of the alterations 
which at their request the respondent made, and for which 
they paid, was an indication to the respondent that they 
did not intend to leave the premises on the expiration of the 
term. According to the testimony of the appellant Harry 
L. Stark, in discussing the question of those alterations, the 
respondent's manager said that he thought that the appel
lants should pay for them “on account of the renewal of 
the term anil the rent." The manager of the respondent 
was called as a witness after that testimony was given and 
did not contradict it. Then, as 1 have said, the respondent’s 
office was in the same building, and the respondent must 
have known that the appellants did not remove from the 
demised premises on the expiration of the term, and knew 
that the apiiellants were continuing in possession and made 
no objection to their doing that, or gave any indication that 
it viewed the possession as wrongful, or otherwise than 
rightful, until the 5th January, when, at the interview be
tween Mr. Dawson and them, they took the position that 
they were entitled to the renewal, and he for the first time 
contended that the lease had expired and the option was at 
an end.

The inference I draw from this is that the possession up 
to the 5th January, when the right to the renewal was in
sisted on by the appellants, was with the sanction of the 
landlord within the meaning of the English cases as I 
understand them.

For these reasons, I am of opinion that the appeal should
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C«n. l»e allowed with costs and that the judgment of the learned 
trial Judge should be reversed and that there should be sub.

.1 ‘ stituted for it judgment dismissing the action with costs.
Gi AKniAN Maclaren, Magee, and Ferguson, JJ.A., agreed with 
Realty Co.Mere<mh C j 0

John Hodgins, J. A.:—The words in the lease are in them- 
Stase a Relves significant. They are, “the lessees are hereby granted 

the option of renewing this lease." In the cases discussed 
mss'”". 1 before us the phrasing was different and in each instance 

required that the lessee must ask for the renewal (Moss v. 
Barton and Buckland v. Papillon) or desire it (Bretetrv. 
Conger), and when he did so he could then enforce his right. 
If, under those circumstances, it could lie determined that, 
given a conditional option, the right to perform the con
dition did not terminate unless and until the lessee indicated 
by some act or by laches that he did not intend to perform 
the condition, or had no desire to exercise his option, it is 
not difficult to hold that, in this case, the right of the lessees 
to renew the lease, in the sense of causing it to continue, 
had not expired on the 5th January. If the question of 
reasonable time arises, then 5 days after renewal was poss
ible cannot be said to be unreasonable.

Apart from this view, I agree with the analysis of the 
cases made by my Lord the Chief Justice and with the con
clusions he draws from them and concur in allowing the 
appeal.

H'. Nesbitt, K.C., and K. F. Mackenzie, for appellant.
R. J. McLauglin, K.C., for respondent.
Davies. C.J.:—I am of opinion that this appeal must lie 

dismissed with costs.
Idington, J.:—The appellant seeks to eject respondent» 

as overholding tenants from office premises which hail 
been held by them under it by virtue of a lease for the term 
of 5 years to be computed from January 1, 1916, and they, 
by way of defence, rely upon the following option of a 
renewal given in and by said lease :—

"The lessees are hereby granted the option of renewing 
this lease for a period of 5 years from the expiration of tlie 
term hereby granted at a rental of $2,575 per annum on the 
same terms and conditions as herein set out except that ns 
to renewal."

There is nothing restricting respondents to exercise saitl 
option within any specified time as usually is in the like 
cases of lease, and hence what is reasonable must be the 
limits of the right so existent.
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Nothing was expressly said by either party as to renewal Can. 
until January 7, 1021, when appellant's manager intimated 
it did not intend to renew, and resiiondenta instantly ex
pressed their intention to exercise the option so given and, Gi'akmak 
lit letter reiterating same and enclosing a cheque for the 1KA1J' °' 
first month's rent, repeated the exercise of the option. John 
Preceding this, there had been an expenditure of nearly s™)h *
#400 by appellant, at the expense of the respondents, in ___1
way of changes in the office partitions during the last few a11"»''"' 1 
months of the expiring term which must have made plain 
to apiiellant the intention to renew.

The appellant was bound by the terms of the lease to per
form many daily services in way of lighting, heating, elevat
ing, supplying water, etc., which it does not pretend by any 
proof adduced to have interrupted and thereby asserted its 
daims as it might have done against a mere wrongful 
overholder.

In argument, its counsel stoutly asserts that there is no 
evidence on the point, and suggests the burden of proving 
that rested on the respondents.

With deference, 1 submit that in reply to anyone trying to 
apply the rather narrow argument, put forward, that res- 
INiiidents were debarred from exercising their option after 
January 1, 1921, unless they can and do shew that the 
apiiellant actually did something in way of assenting to their 
stay, it is not an unfair inference of fact in our climate, in 
order to meet such an argument, that if it had been possible 
to support it by evidence that would have lieen adduced.

In the Court below ante p. 334 there seems to have 
arisen an error as to the date of the first meeting lietween 
the manager of the appellant and one of the respondents. It 
is stated as having taken place on the fifth instead of the 
seventh, which counsel on each side are agreed is the correct 
date.

That shews how instantaneous the response on the part 
of the respondents was to the suggestion of the manager 
of apiiellant as to renewal.

It meets the situation which both the Master of the Rolls 
and Lord Chelmsford, L.C., respectively suggested as the 
duty of a landlord before setting up delay as an answer to 
the exercise of an option.

These possibly new features of argument adduced lief ore 
us are all, I think, that are not amply covered by the reasons 
assigned in the judgment of Meredith, C. J. ()., ante p 333 in 
dealing with the case as presented below and in which
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C»n. reasoning 1 fully concur and need not rejieat here.
"g"^T I think this appeal should lie dismissed with costs.

Guardian Duff, J. :—The operation of a covenant by a lessor to re- 
Realty Co.new at the option of the lessee is a subject which has been 

v. much discussed and especially as touching the application of 
Stark's t*le ru*e aKa‘nst perpetuities. Such a covenant, even where 

Co. the original lease is a lease for lives, docs not come under 
the ban of the rule where it is wholly in the control of per- 

’ sons having vested interests in the lease. It has been said 
that this is an exception to the rule against perpetuities 
(Jessel, M.R., in London & S. II'. R. Co. v. Gomm (1882).
20 Ch. D. 56:1, at p. 579) ; but the so-called exception has 
been supported upon another ground, namely, that the j 
covenant to renew is part of the lessee's present interest 
And in the case of an absolute covenant to renew a least 
for years at the option of the lessee, it seems to be undeni
able that the equitable interest created is not an interest to 
arise in future on fulfilment of a condition precedent but a 
present interest defeasible on a condition subsequent de- 
pending upon the right of the lessee to continue or to drop 
his possession. That is a vested right, not a right subject 
to a condition precedent. This is the view expressed in 
Gray on the Rule against Perpetuities, 1915, p. 203-204, 
and in Williams on Vendors and Purchasers and in an 
elaborate discussion of the subject in (1898), 42 Sul. Jo. 
628 at p. 630. In support of it there is the statement of 
Jessel, M.R. in Moore V. Clench (1975), 1 Ch. D. 447, at p. 
452, and of Farwell, J., in Muller v. Trufford, [1901] 1 1 
Ch. 54 at p. 61.

This view of the effect of such a covenant is not without 
its bearing upon the question raised by the present appeal.
It harmonizes with the reasoning upon which the decision of 
Sir John Romilly, in Mona V. Hin ton (1866), 35 Beav. 197, 
at p. 200, 55 E.R. 870, L.R. 1 Eq. 474, as well as that of Lord 
Chelmsford, L.C. in Buekland V. Papillon (1866), L.R. 2 Ch.
67 at pp. 70-71, is based. Both treat the covenant to renew 
as vesting a right in the lessee which the lessee may ex
ercise so long as he has not lost his right by electing not to 
exercise it. By going out of possession at the end of the 
term he would obviously exercise his option against renewal.
If he continue in possession, the lessor is in a position to call 
upon him at any time to say whether he will remain or 
take a lease ; that the lessor is entitled to do, and the corela- 
live obligation would rest upon the lessee to exercise his I 
right by taking a lease or to lose it. This view appears to
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have 'wen aeteil upon by the Court of Api>eal of Ontario in Can. 
BnwerV. Cotigir (1900), 27 A. R. (Ont.) 10, at pp. 14-15. sr

It in now argued that the decision* in England in effect ----
establish the rule that at the expiry of the term the right|[J'a*ty *-Ji. 
to exercise the option is gone if the lessee had not already v. 
exercised it unless he continue in possession with the con- S^['KS4 
sent of the landlord—consent meaning in this connection ' <•„
something more than a consent inferred from mere passi- ----
city.

I do not so interpret the decisions in question. The prin
ciple as appears sufficiently, 1 think, from the reasoning of 
Lord Chelmsford as well as that of Sir John Romilly, which, 
as 1 have intimated already, accords with the view that in 
other connections has been taken of the effect of such a 
covenant, is that the lessee's option remains open and ex
ercisable until he has done something which concludes it.
It is quite true that in both these cases the lessee who had 
remained in possession for some years after the expiry of 
the lease had been in possession with the active assent of the 
lessor who had accepted rent and given the leasee thereby 
the status of tenant from year to year. Hut there must have 
lieen a period in Iroth cases in which the lessee was in occu
pation without the assent of the lessor. There is nothing, I 
think, in the language of the judgments to indicate that dur
ing this period the right of the lessee to renew was supposed 
to lie in suspense. On the contrary, I Kith the Lord Chancellor 
and the Master of the Rolls pointedly emphasise the power 
of the lessor over the situation by reason of the circumstance 
that he is entitled at any time to call upon the lessee to elect 
whether he will take a lease or not. That is something which 
could hardly have reference to a time when the lessee was 
in ixissession under a tenancy from year to year, but must 
refer to a time when the lessor was entitled to demand pos
session of the premises but for the lessee's right to have a 
lease. In the result, this view seems to accord with the con
venience of the situation because the lessor, who admittedly 
remains up till the last day of the term in the hands of the 
lessee, as to the mutter of renewal, is entitled, the moment 
the term is expired, to require the lessee to make his elec
tion; and it is entirely consistent with the view of such 
covenants that excludes them from the operation of the rule 
against per|>ctuities. There is, moreover, weighty evidence 
shewing that this is the accepted view. In Fry, Speeilic 
Performance, 6th ed. p. 516, para, 1105, it is laid down 
without qualification that where no time is limited and
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Pan. where tlie landlord lias never vailed on the tenant to declare-
his option, mere lapse of time will not preclude the tenant 

—!— or his assign from exercising it. To the same effect is a 
(it arman decision of the Irish Court of Appeal in Allen V. Murphy, 

ealty Co-[1917] i l, R. 484, at p. 487 and a long series of American 
John decisions.

Syabk a Indeed, the view advocated by the respondent seems 
Co' necessarily to involve the proposition that the option, unless 

Angiin. J- exercised, does terminate with the lease, in the absence of 
something done by the lessor to extend it. For the lessee 
who merely remains in possession does nothing indicating 
an intention to abandon his right to a lease; he fails to 
procure the lessor's consent, that is all.

This is not enough, because the basis of the cases above 
referred to is no mere verbal formula. It rests upon this 
very substantial foundation that the lease has a present in
terest arising from the covenant, and that this interest is 
not conditioned by his duty to ask for a lessee before the 
expiration of the term or within any limited period. His 
right to call for a lease is qualified by the condition that if 
he gives up possession at the end of the term he loses it 
because, thereby, he exercised his option. If he remains in 
possession, the landlord can force him to exercise his elec
tion by setting up his right to a lease in response to the 
landlord's demand for possession.

It is argued by Mr. Nesbitt that the principle of the Eng
lish cases is excluded in consequence of the presence of a 
special provision that the lessee remaining in possession 
with the assent of the lessor should be deemed to lie held as 
monthly tenant on specified terms.

1 am unable to agree with this conclusion. The Lord 
Chancellor jHiints out in Bucklnud v. Papillon, nupra, that 
the right to demand a lease would not be one of the terms 
under which a tenant from year to year holds the premises 
after the determination of the original term. The right to 
demand a lease, he said, “had nothing whatever to do with 
the tenancy from year to year." The option continued to 
exist not liecause the lessee holding over had become a ten
ant from year to year, but liecause the option had not been 
determined by the conduct of the leasee.

The apjieal should be dismissed with costs.
Anglin, J.:—Much can be said for the opinion that 

convenience and certainty in regard to the position of land
lord and tenant on the expiry of the original term would 
have been promoted by holding that the right of election for
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the renewel of a lease, under an option in which no time r“IL 
therefore is fixed, must lie exercised before the expiry of s r" 
the term to lie renewed. The weight of American authority — 
would appear to favour this view. The law, us so stated in 
24 Cyc. p. 999, is approved or sup|>orted by the following 1 
authorities; Robertson v. Drew (1917), 34 Cal. App. 143: John 
Shtur v. Brail (1918), 147 Ga. 567; Renaud v. Daskam St**k * 
(1868). 34 Conn. 512; Perry v. Rockland and Roekport Linn - 
Co. (1900), 94 Me. 325; Thiebaud v. Firnt National Bank of A»«u».1 
Vi lay, (1873), 42 Ind. 212. A similar opinion was ex
pressed obiter by Bruce, 4. in Leu/it v. Stephenson, 67 L. J.
(Q. B.) 296, 78 L.T. 165. But that opinion has been disre
garded, if not overruled < Allen V. Murphy, [1917] 1 I. R.
4841 ami, at least since Komilly's decision is Afoss v. Barton,
35 Beav. 197, 55 K.R. 870, it must lie taken as settled that in 
English law the exercise of such an option is not restricted 
to the duration of the original term, if nothing else has oc
curred to determine it, but endures so long as the lessee con
tinues in possession with the sanction of the lessor. In 
Most v. Burton, Lord Romilly may have unwittingly ex
tended the effect of his own previous decision in Hersey V.
(liblett, (1854), 18 Beav. 174,52 E.R. 69, as Mr. Mackenzie 
contemls in his very able factum. The yearly tenancy created 
by the agreement which contained the option for the lease 
no doubt subsisted when the tenant, Mersey, sought to exer
cise the option. But A/oss v. Barton, was expressly ap
proved in Barkland v. Papillon, L. R. 1 E<|. 477, and no dis
sent from it was suggested by Lord Chelmsford, L.C., on 
the appeal in that case, L. R. 2 Ch. 67. There, an assignee 
of the tenant, who had continued in possession as a yearly 
tenant after the expiry of a 3 years' term, under an agree
ment for lease, was held entitled to exercise an option to 
lake a lease for a further term. Lord Chelmsford says at 
p. 70.:—

“He continued in possession, and so Itecame tenant from 
year to year, under the terms of the original agreement. 1 
do not mean to include in those words the right to demanil a 
lease, for that had nothing whatever to do with the tenancy 
from year to year; but 1 think that continuing in possession, 
with the sanction of the landlord, he was entitled to exercise 
his option. He had done nothing whatever to preclude him 
from demanding that lease at any time; and if the landlord 
wished to know upon what terms the tenant held, he might 
have tailed upon him to say whether he meant to have a 
lease or not. As the landlord did not choose to do so. it ap-



346 Dominion Law Reports. [70 D.I..R.

Can. pears to me that the time was unlimited in which the tenant 
could demand a lease. Vs long as he continued tenant with 

’ ’ the sanction of the landlord, so long he retained his option." 
Gcardian The law appears to have been accepted as settled in this 
Realty Co-sen8e by leading English text writers; Foa, Landlord and 

John Tenant, 5th ed. p. 307 ; Fry on Specific Performance, 6th ed„ 
Stark * p. 516 ; 18 Hals. p. 393, sec. 845. It was so recognized in 

Co~ Ontario in the case of Brewer v. Conger, 27 A.R. (Ont.) 10. 
Brodeur. J. Insofar as the case last cited, notwithstanding the special 

circumstances mentioned in the judgment of Madennan, 
J. A. at p. 14, indicative of communication having been made 
before the expiry of the lease of the tenant’s intention to 
renew, should be regarded as authority for the proposition 
that an option for renewal, containing no time limit and no 
condition, may be exercised after the expiry of the term al
though the landlord’s sanction to the tenant's retaining pos
session has not been shewn, I find it unnecessary to express 
an opinion upon the accuracy of the decision. Having re
gard to all the circumstances in the present case, some of 
which are noticed in the judgment of Meredith, C. J. 0., 
ante p. 333 51 O.L.R. at p. 552 I accept the view of that 
learned Judge that when the landlord’s agent, on the seventh 
day after the expiry of the term, notified the tenants that 
their lease had expired and they immediately asserted their 
right to a renewal and promptly sent a cheque for a month's 
rent at the renewal rate specified in the option, they were 
still in possession with the lessor's consent within the mean
ing of the English authorities. Their intimation of an in
tention to exercise their option was concurrent with the first 
intimation from the landlord that they could no longer hold 
possession with its consent and that they would be regarded 
as ovcrholding tenants.

There is nothing to indicate that there had been any con
sent by the lessor to the creation of a monthly tenancy under 
the special provision therefor made in the lease. On the 
contrary, the notification of January 7 by the appellant’s 
agent that the respondents would be regarded as overhold
ing tenants negatives any such consent.

The appeal, in my opinion, fails and should be dismissed 
with costs.

Brodeur, J. :—The question to be decided is as to the right 
of John Stark & Co. to a renewal of a lease from the Guard
ian Realty to them.

The lease was made for 5 years from January 1, 1916. 
and it was provided that John Stark & Co., the lessees, had
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the option of renewing the lease for a further period of 5 Can. 
years on the same terms. s

Some time before the expiry of the lease, the lessees asked 11-1 
for some somewhat extensive repairs which the lessor Ciarmian 
agreed to make provided their costs should he paid by theRcAL™ 
lessees. These repairs were made and paid for by the John 
lessees, which shews the intention of the latter to remain on St*”|k &
the premises and likely to exercise the option they had by __1
the lease to renew it for a further period of 5 years. m-un-ur. i.

The lessees remained in possession of the premises after 
the expiry of the lci.se on January 1, 1921 ; and on the 7th 
they wrote the lessor that they have duly accepted the option 
of renewing the lease and they sent their cheque in payment 
of rent for the then current month.

The lessor refused to accept the cheque and claimed that 
the lease and option had expired and that the lessees were 
liable for double rent as overholding tenants.

The question is whether the option should he accepted 
during the term of the lease.

The contract does not provide as to the date at which the 
option should be exercised. The law, as stated in 18 
Hals. p. 393, is to the effect that, if a lease which creates a 
tenancy for a term of years confers on the lessee an option 
to take a lease for a further term, the exercise of the option 
is not necessarily restricted to the duration of the general 
original term.

This statement of the law is based upon the following 
decisions:—Monn v. Barton, 35 Beav. 197, 55 E.R. 870;
Herne y v. Giblett, 18 Beav. 174, 52 E. R. 69; Buckland v.
Papillon, L. R. 2 Ch. 67.

In the latter case, Lord Chelmsford, L.C., stated that the 
option continued after the expiration of the original term 
until something had been done to determine it and that it 
would continue so long as the tenant remaining in posses
sion with the assent of the landlord; that if the landlord 
wished to know upon what terms the tenant held he might 
call upon him to see whether he meant to have a lease or not.

Fry on Specific Performance, 6th ed. p. 516 par. 1105, ex
presses a similar view in the following terms:—

“But where no time has been originally limited within 
which the tenant’s option to have a lease must be exercised, 
and the landlord has never called upon the tenant to de
clare his option, mere lapse of time will not preclude the 
tenant or his assign or legal personal representative from 
exercising it.”



Dominion Law Reports. [70 D.L.R.H48

Can. We have in Ontario the ease of Brewer v. Conner, 27 A.R.
77" (Ont.) 10, which is to the same effect ami which holds that 

the option continues until something is done to terminate it.
In the case of Lewis v. Stephenson, 67 L. J. (Q. B.) 296, 

78 L. T. 165, there is a dictum of Bruce, J„ to the effect thaï 
the option should be exercised before the termination of the 
original lease. But this dictum has been dissented from in 
Allen V. Murphy, [1917] 1 I. R. 484 at p. 487.

In view of those authorities, I am of opinion that John 
Stark & Co. exercised their option and that the appeal 
fails.

The appeal should be dismissed with costs.
MlGNAULT, J. :—With some doubt, 1 concur in the judg

ment of my brother Anglin dismissing, the appeal. Inde
pendently of the authorities cited by him which, I think, 
conclude the matter, it would seem reasonable that an op
tion to renew a lease should be exercised while the lease 
is still current, and not, as in this case, several days after it 
had come to an end. It is true that the lessees had remained 
in possession, but there was a clause in the lease stating that 
if they did so with the consent of the lessor they should be 
deemed monthly tenants. Now they say that having re
mained in possession with the consent of the lessor, they can 
exercise their option for a renewal terms and are not to be 
deemed monthly tenants. I bow to the authorities allowing 
them to do so. but I could not help feeling some doubt.

Appeal dismissed.

BENNETT v. SHAW.
He WEST CAl.GAKY ELECTION.

Supreme Court of Canada, Idington, Duff, Anglin, Brodeur and 
Mignanlt, JJ. June //, Î922.

Elections (y'IIC—72)—Marking ballots—Necessity of making 
cross—Dominion Elections Act, 1920 (Can), cii. 46.

Section 62 (3) of the Dominion Election Act, 1920 (Can.), ch. 
46, which requires the voter to mark his ballot with a cross in 
the white space containing the name of the candidate for whom 
he intends to vote is mandatory, and where the voter has shown 
a clear intention not to do this by putting an upright stroke his 
ballot cannot be counted.

Appeal from the dismissal by Stuart and Ives, JJ. (1922), 
67 D.L.R. 742, of an election petition claiming for the appel
lant the seat of West Calgary in the Dominion Parliament. 
Affirmed.

Aimé Geoffrion, K.C., and A. MeL. Sinclair, K.C., for 
appellant.
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Lafleur, K.C., and Rusk, K.C., for respondent. Csn-
IDINGTON, J. :—This appeal arises out of the dismissal by s c

Stusrt and Ives, JJ. (1922), 67 D.L.R. 742, of an election -—
petition claiming for the appellant the seat for West Calgary Bennett 
in the Dominion Parliament. Shaw.

The first ground taken is that a recount had before the {
District Judge ought to have been confined to the objections ' 
taken before the deputy returning officer and, in turn, that 
the trial should have been restricted accordingly.

The like objections having been taken unsuccessfully long 
ago, and never successful when taken since, tends to arouse 
a suspicion that counsel feels his other grounds of appeal 
are not so strong as he would desire.

I see nothing in the grounds thus taken ; and do see some 
useful purposes which sec. 70 (3) of the Dominion Elections 
Act, 1920 (Can.), ch. 46, serves, without making a basis for 
such objections.

Turning to the more arguable grounds taken, relative 
to the marking of the ballots, I am of the opinion that sec.
62 (3), 1920 (Can.), ch. 46, in the first sentence thereof, 
which reads as follows :—“(3) The voter, on receiving the 
ballot paper, shall forthwith proceed into one of the polling 
compartments and there mark his ballot paper by making a 
cross with a black lead pencil within the white space con
taining the name of the candidate or of each of the candi
dates for whom he intends to vote.” means just what it 
says, in imperative terms, and is mandatory.

If there ever had been a doubt of what Parliament in
tended, it has, I submit, been entirely removed by the suc
cessive enactments spread over nearly 50 years, referred to 
in the judgment of Stuart, J., speaking on behalf of the 
trial Court, 67 D.L.R. 742, in each amendment using more 
distinct and imperative terms ending in that which I have 
just no»’ quoted.

The course of said legislation may be summarised thus:—
It began in 1874 with merely directing a cross to be placed 
opposite the name of the candidate for whom the vote was 
intended to be cast; that in 1878 directed the cross to be 
made by a pencil ; that in 1894 directed a cross with a pencil 
on the white portion of the ballot paper, opposite or within 
the division containing the name of the candidate intended 
to be voted for; that in 1900 directed the elector to make a 
cross with a black lead pencil within said white space, and 
in 1920, as above stated.

The possible toleration of use of pen and ink only lasted
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Can- 4 years ami for very obvious reasons ceased to have any 
semblance of right.

In light of such a course of legislation, I cannot see how 
Be s' nett any English decision, under an Act essentially different in 
Shaw, its wording, and containing no such restrictions, can help 
— us. And as no Canadian decision binding us upholds the

..........  J right to use pen and ink in making the cross, 1 fail to see
how any votes so made can be counted. And equally so, any 
made with a red pencil, or anything but a black lead pencil 
must be discarded.

The question of cross or no cross comes next to be con
sidered, and in connection with that feature of this appeal, 
we are asked to count ballots marked with the figure 1 which 
was used instead of a cross in 29 Calgary ballots.

It is urged that this use of the figure 1 arose out of voters 
having to use it at municipal elections carried on under the 
proportional representation system adopted therefor in Cal
gary.

As an explanation of a curious development, when no 
better can be got, it is interesting, as the latest thing to be 
tried on Judges in an election case, but beyond that I do not 
see a good argument especially to induce them to ignore the 
plain provisions of a statute.

It happens to lie a rather inappropriate one in fact, for 
under proportional representation the figure 1 is only used 
to express the first choice of the voter, and he is expected to 
go on and name his second and third choices by using the 
figures 2 and 3.

Seeing there were three candidates, at the election in 
question, one would have expected to find some one of the 
many voters using the figure 1, to have gone on, if acting 
in truth as if on the supposition of the voting being under 
the proportional representation system, and given the 
figures 2 and 3 also a chance.

The habit of using 1 in two (?) previous municipal elec
tions does not seem a very satisfactory explanation for re
fraining from using a cross. I fear the right habit had not 
been fully formed. It may be better than none in the way 
of looking at the possible character of the Act, but I doubt 
if it is.

Long ago, many voters who had no choice, went to the 
poll merely as a means of getting rid of the importunities 
of the canvassers and, possibly, that is a better explanation 
for the peculiar form adopted.

So far as I am concerned, I cannot count the figure 1 as a
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cross, or intended as a cross, and am of the opinion that all 
such ballots, so marked, ought to be discarded.

1 observe Stuart, J., regrets that Parliament could not 
have used language that would have settled the matter of 
marking ballots, without leaving it to Judges to cudgel their 
brains over (67 D.L.R. at p. 748).

1 am rather inclined to regret, with great respect, that 
some Judges in the past happened occasionally to be not 
satisfied with the common sense use and application of plain 
language, lest some perverse or stupid electors should by its 
application lose their votes.

Common sense says the loss of such electors’ votes is no 
harm to the country, and it happens generally, though not 
here, that they are equally distributed between or amongst 
the candidates.

The conclusions 1 have reached render it unnecessary for 
me to pursue the matters in question further, for, in my 
opinion, the appeal fails and should be dismissed with costs.

Duff, J.:—The appeal has been presented on behalf of 
the appellant in a manner which enables me to proceed at 
once to the consideration of the ground of appeal which 
admittedly, in the view I take, is decisive.

A certain number of ballot papers were marked by an 
upright stroke which, it may be assumed, was a figure 
representing the No. 1. All such ballots were rejected and 
the point upon which it is necessary to pass is whether or not 
they were rightly rejected. The argument on behalf of the 
appellant is two-fold. 1. It is said that the requirement of 
sec. 46, that the ballot papers shall be marked with a cross, 
is directory only and that if the paper is marked in such 
a way (that is to say, by some mark placed within the divi
sion containing the name of the candidate) as to indicate 
an intention to vote for that candidate and is not of such 
a character as to fall within the description of sub-sec. 2 (c) 
of sec. 66, of the Dominion Elections Act of 1920 (Can.), 
ch. 46, "upon which there is any writing or mark by which 
the voter could be identified," then the ballot ought to be 
counted. 2. It is said that the procedure in the counting of 
votes is exhaustively laid down by sub-secs. 2 and 4, of sec. 
66, and that by those two sub-sections it is the duty of the 
deputy returning officer to count all ballots papers not re
jected by him as falling within one of the classes (a), (b) or 
(c), enumerated in sub-sec. 2, which classes include only bal
lots not supplied by the deputy returning officer, ballots by 
which votes have been given for more candidates than are to
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Can. be elected and ballots upon which there is some writing or 
mark by which the voter could be identified and it is con-

---- tended that ballots marked as those which are now under
Bennett consideration do not fall within any one of these categories. 
Shaw. 1° support of these contentions, the appellant appeals to
---- the course of decision under the English Act of 1872 and the

1 schedules thereto. If we were free to consider the question 
without reference to previous decisions and pronounce
ments of Judges of this Court, I should be disposed to at
tach a good deal of weight to the argument that it is not easy 
to distinguish, in substance and effect, the statutory pro
visions now before us from those upon which the English 
and Scotch Judges have, from time to time, been called upon 
to pass: and it is really not susceptible of dispute that the 
English and Scotch Judges have arrived at a view of the 
statute they are accustomed to administer under which the 
ballot papers now under consideration would be held to lie 
sufficiently marked and would be counted as votes.

But we are, I think, relieved from the duty of approach
ing the question from that point of view. In Hawking v. 
Smith; The Bothwetl Election case (1884), 8 Can. S.C.R. 
676, Ritchie, C.J., at p. 696, formulated a rule that where a 
voter had placed upon his ballot a mark indicating "a clear 
intent not to mark with A cross as the law directs, as for 
instance, by making a straight line or a round 0, then such 
non-compliance with the law, in my opinion, renders the 
ballot null.” There is only one branch of the rule enunciated 
there by Ritchie, C.J., with the object of providing a for
mula capable of practical application in determining the 
sufficiency or insufficiency of the marking of a disputed bal
lot. It is implied in what the Chief Justice says that it is 
essential that the mark shall be something capable of being 
described as a cross; he finds it impossible, he says, to lay 
down a hard and fast rule by which it can lie determined 
whether a mark is a good or a bad cross and the test is, he 
thinks, to be found in the answer to the inquiry whether 
"the mark evidences an attempt or an intention to make a 
cross.” That is the inquiry the result of which determines 
whether or not the mark is a sufficiently good cross. If 
there is evidence of such an attempt, then the ballot is to be 
counted, unless the mark or marks on the paper are of such 
a character as to exhibit an intention to provide means foi- 
identification, in which case the ballot should be rejected. 
But a mark made with the intention of making a cross is 
essential, and a straight line is, therefore, insufficient as
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clearly shewing an intention not to do what the law re- fan. 
quires, to make a cross. This pronouncement of Ritchie, jrp"
C.J., was formally concurred in by Fournier, J„ and by U_1
Gwynne, J. Fournier, J.’s judgment ((pp. 703 et x«/.l is Bennett 
interesting as shewing that these three members of the 8h^w
Court explicitly adopted the rule enunciated by the Chief ----
Justice as furnishing at least one test which deputy return- ,'ul’ J 
ing officers might apply in deciding whether disputed ballots 
should be counted or not counted. I emphasize this for rea
sons which will appear presently.

The decision in the Bothieell case followed a decision in 
the previous year, Ji iikiim v. Brecki n ( 188,3), 7 Can. S.C.K.
247, and on that appeal it had been decided by a Court in
cluding all the Judges who sat in the Both well case, 8 Can.
S.C.K. 670, with the addition of Taschereau, .1., that an up
right stroke placed in the compartment containing the can
didate's name was not a sufficient mark; and indeed was con
sidered to l>c of so little importance or significance that 
where two candidates were to be elected ami a cross was 
placed in each of two compartments containing the names of 
candidates and an upright stroke opposite the name of a 
third candidate in another compartment it was held that 
the upright stroke might be ignored and that the crosses 
should be counted as valid votes; and it was also held that 
an I as distinguished from a cross, a mark in which appar
ently there was no intersection of the lines, was not a suffi
cient mark.

There is in the report of this case no reasoned discussion 
of the questions raised touching the marking of the ballots.
But in the Bnthmll case we find they key, 1 think, to the 
decision; the marks referred to did not evidence an attempt 
to make a cross and were, therefore, treated us inoperative.

Mr. GeofTrion argued that the last sentence of the passage 
in the judgment of Ritchie, C.J . 8 ("an. S.C.R. 676, in which 
he expounds his rule shews that the Chief Justice was not 
enunciating a rule of law but drawing an inference of fact 
and that the substance of his judgment upon this point is 
that the proper inference from the circumstance that a 
voter who has used an upright stroke, for example, to mark 
his ballot instead of attempting to make a cross, is that he 
is attempting to provide some means by which his ballot 
paper can be identified. It is undeniable that one sentence 
of the judgment is a little perplexing. After stating that 
non-compliance with the direction to make a cross in the 
sense above indicated evinces a wilful departure from the 
23—70 n.L.R.
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direction which nullifies the ballot paper, he proceeds, "the 
sc irresistible presumption from such a plain and wilful de-

1 parture from the terms of the statute licing that it was so
Hennett marked for a sinister purpose (p. 696).”
Shaw, This sentence is, I agree, at first sight a little puzzling;
---- but reflection has confirmed the view I intimated upon the

n'" J argument that the Chief Justice was not laying down what 
he conceived to lie a just inference of fact in every particu
lar case from the circumstance that a ballot is found to lie 
marked with a single stroke or a round O, an inference 
which I am <;uitc sure the Chief Justice would not have 
considered justified, but is stating what he conceived to lie 
the theory upon which the statute, on his construction of 
it, might have been rested, namely, that the requirements 
of a cross in the sense explained might reasonably be made 
imperative because speaking generally people marking their 
ballots with an honest intention to vote and no desire to 
provide a means of identification would follow the direction 
of the law and attempt to make a cross.

I think Ritchie, C.J., while impressed on the one hand 
with the danger of excluding ballots marked only with an 
honest intention of giving a vote was, at the same time, fear
ful of opening a wide door to the employment of corrupt 
devices if the direction requiring a cross should be wholly 
disregarded.

But I do not think the method by which the Chief Justice 
arrived at his result is important. The rule itself is stated 
in a manner leaving no room for doubt. If it is clear that 
the voter has not attempted to make a cross, the ballot is 
not to be counted, if the mark by its character sufficiently 
evidences an attempt to make one, the ballot is to be counted 
unless there is adequate evidence of an intention to provide 
means of identification ; and the exposition of the formula 
by his colleagues who concurred with him is equally clear. 
Fournier, J„ 8 Can. S.C.R., at p. 706, says:—

“In the course of the discussion of this case the Honour
able Chief Justice submitted to his colleagues for examina
tion a rule formulated in such a manner as to almost cover 
all the difficulties that might lie raised concerning the mark
ing of ballots. All the members of the Court gave to this 
rule their approbation. The rule itself is not always capable 
of so general an application as the rule which is expressed in 
the case of Woodward v. Sarronn and Sadler (1875), L.R. 10 
C.P. 733, because it cannot be invoked to validate a ballot as 
in the cases above cited since it applies, for example, only to
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a single perpendicular or horizontal line. In this case, fol
lowing our rule we cannot consider whether or not there 
was a bona tide attempt to make a cross and ballots marked 
in liiis way should be rejected. I do not need to repeat the 
formula of this rule which the Honourable Chief Justice has 
already read in detail in his notes on this case.”

And G Wynne, J., 8 Can. S.C.R. at p. 717, says :—
"To avoid therefore, as far as possible running the risk 

of avoiding an honest vote, 1 concur in adopting as the rule 
by which the Court shall be governed in all questions to 
arise as to the sufficiency of a mark upon ballot papers in 
order to constitute a good vote, the rule as laid down in the 
judgment of his Lordship the Chief Justice in this case.”

Henry, J., pp. 713 ft «<’</., seems to have concurred with 
the judgment of the Chief Justice; Strong, J., at pp. 702- 
70:1, declined to express any opinion upon the point now 
under discussion.

It is quite true that for the purpose of deciding the Both- 
icill case, 8 Can. S.C.R. 676, it was unnecessary to express 
any opinion upon the question now discussed, although I 
am inclined to think that the two decisions referred to when 
read together constitute a binding authority upon it.

I do not, however, rest my decision upon that. The rule 
laid down by the Chief Justice and by at least two of his 
colleagues in the most explicit terms gives a concrete for
mula “by which,” to quote Gwynne, J., 8 Can. S.C.R., at 
p. 717, again, “the Court shall be governed in all questions 
to arise as to the sufficiency of a mark upon ballot papers, 
in order to constitute a good vote” : and that rule must have 
passed into and governed election practice and has been the 
decisive factor in numerous cases depending upon the 
validity or invalidity of disputed ballots. In that sense, it 
is impossible to suppose that the rule has not liecome part of 
the election law of Canada. It was formally declared to be 
the rule of this Court in 1884 by three Judges of the Court, 
and it should lie noted in passing that the appeal to this 
Court is given upon such questions with the object of pro
viding a standard and attaining uniformity in decision. 
Meanwhile, the Dominion Elections Act has been consoli
dated and re-enacted many times: and it is a legitimate pre
sumption of fact that the pronouncements of this Court on 
such a point are not unknown to members of Parliament and 
others responsible for the form of such legislation ; and no 
amendment of the relevant enactments justifies a sugges
tion that Parliament did not accept the rule in the Both well
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Can. ease as a rule conforming to the spirit anil intention of the 
ITc" law.

The force of these considerations is not, in my opinion, 
Bennett affected by the fact that circumstances are disclosed in this 
Shaw, record which might have affected the minds of Ritchie, C.J.,
---- and his colleagues and led them to another view had they

A",,ln' J been before this Court in the Hath well case. Whatever one 
may think of the reasoning upon which the rule is based, 
the rule itself is, I think, too firmly established to y ield to 
anything less cogent than a statutory amendment.

My conclusion, therefore, is that the requirement of the 
statute providing for the marking of the ballot with a 
cross is obligatory in the sense indicated by the judgments 
in the Bolhwell case, in the sense namely, that the mark 
made by the voter must at least be one evidencing an inten
tion to comply with the statutory direction by making a 
cross; and that, in th's sense, the requirement is imperative 
—nullity being the c msequence of non-compliance.

The other points of substance involved, I do not discuss— 
a decision upon this point adversely to the appellant involv
ing, as I have already said, the failure of the appeal.

The appellant’s contention remains that the only objec 
tions open on the recount were the objections presented on 
the counting of the ballots by the deputy returning officers 
at the conclusion of the poll. This contention, I think, also 
fails, for a reason which may adequately lie expressed in 
half a dozen words. The recount is, in my judgment, as its 
name implies, intended to be a re-examination of all the 
“ballot papers returned by the several deputy returning 
officers" ; and in this the Judge is to lie guided by “the direc
tions of the Act set forth by the deputy returning officers."

The appeal should be dismissed with costs.
Anglin, J.:—The determination of this appeal depends 

upon whether the provision of sub-sec. 3 of sec. 62 of the 
Dominion Elections Act, 1920 (Can.), ch. 46, that "the 
voter shall . . . mark his ballot by making a cross 
with a black lead pencil" is absolute and imperative, nr 
merely directory.

Twenty-nine ballots, disallowed by the Election Court, 
are marked with a single stroke (1) instead of with a (X) 
as the statute prescribes. Of these 20 are marked for 
the appellant and nine for the respondent.

Twenty-three ballots, likewise disallowed, are marked 
with pen-and-ink. Of these 18 are marked for the appel
lant and 6 for the respondent.
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.Vint* ballot*, also ilisallowt'd, an* marked with coloured *'“»•
I pencils. Of these 5 are marked for the appellant and 4 for sr"
| tilt* respondent.

Counsel for the appellant suggests no distinction between Hknxrtt 
| the nine coloured pencil and the twenty-three pen-and-ink sinw. 
j marked ballots.

Die majority against the appellant as fourni by the Elec- Awl‘" J 
| lion Court lieing seventeen, unless all the ballots now in 
] question arc held to la* good, counsel for the appellant very 
j |imjierly concede* that his client's claim to the parliamen- 
! lain seat cannot succeed.

Apart entirely from authority. I should he of the opinion 
I that the provision of sec. 62 quoted is absolute and impera- 
l live—and equally so in laith its prescriptions—that a ballot 
i not marked with a cross, or, at least with something that 
I can lie regarded as an honest attempt to make a cross, or 

a I'allot marked in ink or in lead pencil of any other colour 
that black does not fulfil its requirements and must lie re- 

I j acted. In this view I am confirmed by the judgments of 
t this Court in Jt nkitm V. Itrecki », 7 Can. S.C.R. 247, where, 

affirming the judgment of Peters, J., a ballot marked with /
1 instead of a cross was disallowed, and in the Until will h'ln- 
I /.'»« case, 8 Can. S.C.R. 676, at p. 696, where Ritchie, C.J., 
j Fournier, Henry and Gwynnc, JJ„ concurring, held that “If 
j tin mark indicates no design of complying with the law, but 
1 on the contrary, a clear intent not to mark with a cross as 
J the law directs .... then such non-compliance with 
] the law .... renders the ballot null.”

j The soundness of the added remark of the Chief Justice: 
I "The irresistible presumption from such a plain and wilful 
I departure from the terms of the statute being that it is so 
I marked for a sinister purpose," 1 regard as, at least, ques- 
I tinnable. But that observation was unnecessary to the clear 
I and precise decision that the statutory prescription is abso- 
I kite and imperative (which therefore remains unaffected by 
I it) and does not appear to have had the concurrence of the 
I other members of the Court, who adopted the Chief Jus- 
I tire's conclusion. The rule thus formulated by this Court 
I should, in my opinion, lie accepted as decisive of the charac- 
I ter of the prescription of sec. 62 (3) as to the marking of 
I ballots, and as to what is essential in order to fulfil the re- 
1'iUivements of a cross.
I The enacting provision of the English Ballot Act, 1872 

1 limp.), ch. 33, sec. 2, merely speaks of “the voter having 
1 secretly marked his vote on the paper." By r. 25 in the
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Can. annexed schedule of rules he is simply required to “mark his 
paper.” It is only in the “Directions for the Guidance of 

—LI Voters" in the schedule of forms that there is any statement 
Bennett aa to the kind of mark to he useil by the elector in marking 
Shaw, his ballot. The significance of this, notwithstanding the
---- provision of sec. 28 that the schedules shall be construed as

1 part of the Act, and the distinction between the effect of 
enactments as to the rules and forms which are directory 
only, and that of the absolute enactments of the sections in 
the body of the Act, is pointeil out by Lord Coleridge, C.J., 
in Woodward v. Samoa* and Sadler, L.R. 10 C.P. 7311, at pp. 
746-8. English decisions, therefore, as to the form ami 
method of marking ballots are scarcely applicable under our 
more rigorous statute. In England, the tendency of tIn
decisions has been in the direction of treating as sufficient 
any mark, in whatever form, from which it can be deduce! 
that the elector intended to vote for a certain candidate. In 
Canada, on the other hand, the tendency has been to make 
more rigid and precise the statutory prescriptions us to the 
form and method of marking the ballot.

Section 66 (2), 1920 (Can.), ch. 46, is, in my opinion, nut 
so exhaustive of the grounds on which a deputy returning 
officer should reject ballots as to require him to count a ballot 
not marked in accordance with the imperative requirements 
of sec. 62 (3), unless, indeed, we should consider it fo be 
the manifest intention of the Legislature that any marking 
not in conformity therewith should be deemed “a writing or 
mark by which the voter can lie identified" within the mean
ing of the clause (c) of sec. 66 (2).

I am unable to accede to the view urged by Mr. Sinclair 
that the Judge on a scrutiny, or the Election Court on a peti
tion where the seat is claimed, is restricted to the considera
tion of such objections to ballots as were taken before the 
deputy returning officers and dealt with by them under sub- 
secs. 2 and 3 of sec. 66, 1920 (Can.), ch. 46. By sec. 70 the 
Judge is required to recount all the votes (sub-sec. 3) ac
cording to the directions set forth in the Act for the guid
ance of deputy returning officers at the close of the poll 
(sub-sec. 4). His duty is not confined to reconsideration of 
such ballots as were objected to and passed on by the several 
deputy returning officers. It is a recount that the statute 
provides for—not merely an appeal from the decisions of 
the deputy returning officers.

I am, for the foregoing reasons, of the opinion that this 
appeal fails and must be dismissed with costs.
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Brodeur, J.:—I concur with my brother Anglin. Can.
MlGNAULT, J.:—On the opening of the argument, the 

counsel for the appellant informed the Court that the re- 11-1 
jetted ballots could Ite conveniently placed in three classes, Bennktt 
to wit:—1. 23 ballots marked in ink, 18 being for the appel- Sh^w
laid and 5 for the respondent ; 2. 9 ballots marked with a ----
coloured pencil, 5 for the appellant and 4 for the respon- 1
dent; 3. 29 ballots marked with the figure “1," 20 for the 
appellant and 9 for the respondent.

Besides these ballots, there is the case of Mrs. Baird who 
testified that she had voted twice, each time for the respon
dent, and the ap|>ellant applies to have one of these votes 
deducted from the respondent's total.

The majority against the appellant, according to the judg
ment appealed from, was 17, so that unless he succeeds as 
to classes 1 and 3 above mentioned, he will be unable to 
overcome this majority.

This will simplify my consideration of the case, for, if 
the appellant cannot have the ballots marked “1" counted, 
his appeal fails.

After due consideration, I think we are bound by auth
ority to reject these ballots. In the Roth well case, 8 Can.
S.C.R. 676, Ritchie, C.J., while disclaiming any intention to 
lay down a hard and fast rule, said at p. 696 :—

“Whenever the mark evidences an attempt or intention 
to make a cross, though the cross may be in some respects 
imperfect, it should be counted, unless, from the peculiarity 
of the mark made, it can be reasonably inferred that there 
was not an honest design simply to make a cross, but there 
was also an intention so to mark the paper that it could be 
identified in which case the ballot should, in my opinion, be 
rejected. But, if the mark made indicates no design of com
plying with the law, but, on the contrary, a clear intent not 
to mark with a cross as the law directs, as for instance, by 
making a straight line or a round 0, then such non-com
pliance with the law, in my opinion, renders the ballot null.”

Fournier, Henry and Gwynne, JJ„ concurred with the 
Chief Justice in formulating this rule which is, therefore, 
binding on us. 1 must, consequently, hold that the Court 
below rightly rejected these ballots. In so deciding, I fol
low the decision of this Court in the Rothu’ill case and do 
not think it necessary to pass upon the contentions of the 
parties as to the construction of secs. 62 and 66 of the 
Dominion Elections Act.

Mr. GoofTrion, for the appellant, said that in the City of
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ont. Calgary there is a system of proportional representation, 
App t)iv "'hereby voters indicate their first or second preference in 

figures, such as “1” and “2,” and are told not to mark the 
ballot with a cross. This, no doubt, was a very unfortunate 
circumstance, but the law is the same for all the Dominion 
and no local circumstances can suftice to set aside so plain a 
requirement as the marking of ballots with a cross. I think, 
therefore, that these ballots were rightly rejected.

In view of the rejection of the ballots marked with the 
figure “1,” the appellant cannot succeed, and I do not think 
it necessary to pass on the validity of the ballots marked 
with a pen instead of a black lead pencil nor on the validity 
of the other ballots. As I understand it, there are no de
cisions of this Court dealing with the validity of ballots 
marked with a pen and ink.

The result is that the appellant, although a considerable 
majority of those who marked the disputed ballots evi
denced the intention of voting for him, loses the election and 
the appeal he has entered against the decision of the Elec
tion Court. At this late day, it is strange that citizens of 
this country should not be familiar with the manner of vot
ing. And however regrettable it may be that the will of 
the majority should not prevail, still that will must be ex
pressed in the required manner, otherwise it is of no effect.

The appeal must be dismissed with costs.
Appeal diomissetl.

HOCKMAKEU V. MOTOR UNION INSURANCE Co.
Ontario Supreme Court, Appellate Division, Maclaren, Mayee, Hodyim 

and Ferynoon, JJ.A. November 1,1, 1WJ.
Insurance ( vlllK—so)—Purchase of automoiiilf. under lien-agree. 

MENT—Insurance against fire—Assignment of auiomiu he 
for debt—Assignment of insurance policy—Damage m 
fire—Automobile not fully paid for—Representations 
AND CONDITIONS—ONTARIO INSURANCE ACT, R.S.O. 11114, CH. 
183, sec. 194—Liability of insurance company.

An insurance policy in Ontario insuring an automobile against 
accidental fire, etc., is subject to the statutory conditions in the 
Ontario Insurance Act, R.S.O. 1914, ch. 183, sec. 194, and to 
these only, notwithstanding that it has certain general conditions 
to which it purports to be subject, and the assured is the "owner" 
of the automobile within the meaning of the Act although he ha- 
purchased under an agreement under which the property is not 
to pass to him until fully paid for, and has made an assignment 
of it as security for a debt, and has assigned his interest in the 
insurance to such creditor and these transactions do not avoid 
the policy, and the insurance company is liable for loss within 
the terms of the policy although it had not been fully paid for 
at the time the loss occurred.

[Roekmaker V. Motor Union Inn. Co. (1922), (19 D.L.R. 177, 
affirmed.)
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Appeal by defendant from judgment of Riddell, J. 
(1922), 69 fi.L.R. 177, dated 26th June, 1922, directing pay
ment by the appellant of the amount to be found due by the 
Master In Ordinary under a policy of insurance upon a 
Chevrolet motor car. Affirmed.

T. X. Phelan, K.C., for appellant.
J. R. Cartwright, for respondent.
The judgment of the Court was delivered by
HoDGINS. J.A.:—The policy insured the respondent 

against claims by the public for damage accidentally caused 
by the automobile ami as well the cost of repairing, or re
placing damaged parts due to “accidental fire, lightning, 
4ic ," each as more fully set out in the policy. There are cer
tain exceptions, one of which is that the company shall not 
lie liable for loss of use. In the policy is the following re
cital:—“Whereas the owner of the automobile . . . .
has applied to (the company) by a proposal, the statements 
of which are incorporated herein as the warranties forming 
the basis of this contract; in consideration of the payment 
of the premium stated herein and subject to the exclusions 
ami conditions hereinafter contained the company agrees 
to indemnify the assured in respect of" the matters insured 
against.

There aie general conditions endorsed on the policy but 
the statutory conditions are absent and these general condi
tions do not apiiear as alterations thereof. One condition 
is to the effect that any sale, transfer or assignment of or 
any lien on the automobile “or any part of the interest in 
this policy" shall cause the policy to cease "unless con
sented to by the company in writing."

Certain declarations appear in the policy headed “Declar
ations of the assured which are the basis of the contract," 
one of which is: “(7) Assured warranted to be the sole and 
unconditional owner of insured automobile: Yes.”

No application is produced although spoken of in the 
evidence and these declarations are not signed by the respon
dent. The automobile was stolen anil found abandoned and 
burnt on the same night. Claim papers describing the loss 
as a “fire theft" which occurred on July 18, 1921, were 
sworn to on July 22, and filed with the appellants. The 
respondent’s claim in the record is for loss by fire. The re
maining facts are fully stated in the judgment appealed 
from (1922), 69 D.L.R. 177. The repairs it was sworn 
would cost $800.

The principal argument by the appellants was directed
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Ont. against the opinion of the trial Judge that the statutory 
AmTljiv con(*iti°nf> under the Ontario Insurance Act, R.S.O. 1914. 

. 'ch. 183, sec. 194, applied to and governed this policy. The 
Rock- objection broadly stated is this: that where an automobile 
maker jg jnaure(i a8 RU( h it comes within what the Legislature lias 
Motor called “Automobile Insurance" (R.S.O. 1914, ch. 183, sec. 
Umon 2 (5«) added in 1914 (Ont.), ch. 30, sec. 2), which is not 
N8‘ " “fire Insurance” as understood in secs. 191-195, but rather

nodsii». J.A.something excepted or withdrawn therefrom, and therefore.
it is contended, the contract is not subject to the statutory 
conditions set out in those sections. I do not agree that 
there is any such differentiation made in the Insurance Act. 
When the definition of “Automobile Insurance" is examined 
it will be found to be merely a collection of various classes 
or species of insurance some of which are not peculiarly or 
exclusively applicable to motor cars but are appropriate to 
the dangers to which the use of a motor car may expose 
it, or its owners. These classes of insurance are indicated 
as those which can be written in one policy by companies 
specially incorporated or licensed to do “automobile insur
ance.” This is merely a departmental designation as ap
pears from the sections referred to on the argument (sec. 
13 (4a) (as amended by 1914 (Ont.), ch. 30, sec. 3), sec. 
47 (5b) which provide that companies covering these 
classes of insurance will be required to have a capital stock 
of $100,000 and to make and keep a deposit of $20,000 with 
the Provincial Insurance Department.

An examination of the Insurance Act discloses the fact 
that there are many special varieties of insurance contem
plated or provided for such as credit insurance, automobile 
insurance, accident insurance, endowment insurance, 
fidelity insurance, guarantee insurance, inland marine in
surance and title insurance. In issuing policies it follows that 
different risks specially incident to any class may usefully 
and conveniently be combined, and, provided it be insur
ance as defined by the Act each individual hazard is thus 
covered.

Automobile insurance is a good example and so is “guar
antee insurance" (sec. 2, sub-sec. 29). A policy issued for 
these grouped risks comprises each one as a separate 
hazard, but is none the leas a policy of insurance against 
loss by fire, accident, theft, dishonesty, or validity of title 
as the case may be. The including of fire with other con
tingencies does not thereby impair the liability for a fire 
loss nor disentitle the insurance company to the protection
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of the statutory conditions covering the case. The fact that 
the subject-matter of the insurance is a special and self pro
pelled object and that accidents from its use are so common 
as to make it convenient to cover several hazards in one 
policy is no reason for considering it, as to fire, as different 
from any other chattel or as falling without the words “any 
property therein [i.e. within Ontario] or in transit there
from or thereto," sec. 194. No doubt this sort of insurance 
has its peculiar moral as well as physical risks which have J 
recently prompted indulgent legislative consideration (see 
1922 (Ont.), ch. 61, sec. 14), but there has been no repeal 
of secs. 154 to 158.

The argument for the appellants pressed to its logical 
conclusion would seem to indicate that because the Legisla
ture has permitted the grouping of various kinds of insur
ance in one policy it has swept away the safeguards which, 
after much trouble and litigation, were, as the result of ex
perience, finally attached to each policy issued against loss 
by fire and that this reversal of policy has happened in the 
course of an attempt to serve the convenience of insurance 
companies in framing their contracts. I see no evidence of 
this in the legislation existing when this policy was issued 
and am of opinion that Riddell, J., 69 D.L.R. 177, was right 
and that sec. 194 as well as secs. 155 to 158 apply to this 
contract of insurance. I think the loss was one by accidental 
fire. The previous theft ending in a fire is equally insured 
against by the policy, because it covers the cost of repairing 
damage the direct result of the criminal act of any person 
not an employee nor a member of the insured's family. Here 
while in the hands of the thief or derelict because of its 
abandonment, it is burnt. If intentionally burnt while being 
stolen, it comes within the latter clause; if accidentally set 
on fire, it is covered by the former. What, then, is the effect 
of the policy as controlled by the sections I have quoted?
Section 156 (5) is very far reaching; “No contract . . .
shall contain . . . any stipulation . . . providing
that such contract shall be avoided by reason of any state
ment . . . inducing the entering into of the contract 
unless such . . . stipulation ... is, and is ex
pressed to be [1915 (Ont.), ch. 20, sec. 19] limited to cases 
in which such statement is material to the contract and no 
contract shall be avoided by reason of the inaccuracy of any 
such statement unless it is material to the contract." This 
section deals generally with the way in which the terms and 
conditions of an insurance contract must appear in it and

Ont.

App. Div.
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Out. with their effect when so set out. It is provided that it is 
. |liv not to impair the effect of see. 194 which effect is to add cer- 

tain conditions to every iiolicy which are in turn affected in 
Rim'h- their interpretation by sec. 156.
masks There lias been much discussion and many decisions on 
Motor the gradual tightening of statutory control over insurance 
Union contracts but the result is now clear. If I may repeat what 
xi1, is said in Dworkin v. Globe Indemnity Co. of Canada (1921 ), 

lusigin*. j a 67 D.L.R. 404, 51 O.L.R. 159, sec. 156 (as amended in 1915 
(Ont.), ch. 20, sec. 19), “now requires both materiality in 
fact and by convention to lie shown: that is, the statement 
must be material and must be expressed in the contract to 
be so. Materiality in fact without an admission of its im
portance in the contract, or agreement as to materiality 
without proof of the fact, does not afford any defence when 
a condition or term of the policy is relied on to avoid the 
policy." The history of the legislation on this subject is 
given by the Chief Justice of Ontario in Town of Amorim 
V. United Statin Fidelity Co. (1914), 20 D.L.R. 929, 30 
O.L.R. 618, where the decisions are discussed. The Court 
of Appeal had previously in Hay v. Emyloyern Liability 
Asnurance Co. (1905), 6 O.W.R. 459, decided that it was 
not necessary to stipulate in the application or proposal 
that any particular statement was to be deemed material 
giving as a reason that as the Judge or jury were in all 
cases to decide the question of materiality, such a statement 
would lie useless. Subsequently to the judgment in the 
Arn prior case the Legislature amended sub-sec. 5 of sec. 
156 by inserting the words "and is expressed to lie" so as to 
make the section read “unless such term is and is exprennul 
to be limited" to material statements.

Dealing now with the case in view of the present state id' 
the law and of the applicability of secs. 156 and 194 the 
lioints raised may be disposed of. In this insurance policy 
it is provided that (2) "If there be any misrepresentation 
in, or material omission from the proposal for this policy 
the insurance shall lie void." The statements in the proposal 
are by a term of the policy made the basis of the contrail 
and as warranties forming such basis. The statement 
chiefly relied on as a misrepresentation is that the insured 
was “the sole and unconditional owner of an insured auto
mobile" which statement is not expressed nor proved to be 
material and hence its untruth would form no defence.

I agree, however, with the trial Judge as to its immateri
ality, if one is left without evidence upon the point and bound
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to determine it upon what is common knowledge and com
mon sense. Much indeed may be said in favour of its truth 
having regard to the peculiar terms of the sale contract and 
to the decisions referred to in the judgment appealed from 
as well as others. 1 am not able to see that whether this 
l>e a condition, a warranty, or merely a misrepresentation 
makes any difference either as to the applicability of the 
statute or its effect when applied. Everything was done 
here to make the statements of the assureil warranties and 
as such the basis of the contract, similar in effect to those 
found in Condogianis v. Guardian Assurance Co., [1921] 
2 A.C. 125, and Dawsons V. Bounin, 38, T.L.R. 836, [1922] 
W.N. 236. But they are never the less statements within 
the meaning of sec. 5 and nothing can take them out of its 
purview save some further legislation.

Condition 5 of the policy relates to the giving of a chattel 
mortgage by the insured and is sufficiently dealt with in the 
judgment below.

The judgment directs a reference and as we are not other
wise disturbing it, it is not necessary to interfere with this 
provision. No doubt the Master to whom it is referred will 
in dealing with the costs of the reference, give due weight 
to the fact that the appellants could have, at the trial but 
did not, give evidence controverting the statements as to the 
expense of the repairs by the witness Finmark.

Appeal dismissed with costs.
Appeal dismissed.

lie MI NK'H'AI.ITY OK ST. CLEMENTS v. HOLVBOWICZ.
Manitoba Court of Amiral, Perdue, C.J.M., Cameron a,ul Henaistaaa, 

JJ.A. October .it, 11122.
Elections (fUA—20)—Rvral municipality—Office of reeve— 

Qualifications—Municipal Elections Act. R.S.M. HUS, 
CH. 133, SEC. 52 (C) AS AMENUEll BY 191", CH. 57, SEC. 6.— 
Construction.

The words of the Municipal Act, R.S.M. 11113, ch. 133, sec. 52 
(<■), as amended by 1917 (Man.), ch. 57, sec. 0, requiring a candi
date for the office of reeve in a rural municipality to lie the 
owner at the time of the election of freehold real estate in the 
municipality rated in his own name on the last revised assessment 
roll of the municipality of at least the value of $200. is impera
tive, and mean that the candidate must be. not only owner at the 
time of the election, but also rated as owner in his own name 
on the last revised assessment roll of the municipality.

[He Stewart (10221, fill D.L.R. 7ll, 32 Man. L.R. 117; /ftp. ix 
ret, Carroll V. Beckwith (1854), 1 P.R. (Ont.) 278; Rip. ex ret. 
Metcalfe V. Smart (1853), 10 Ù.OQ.B. 89; Retj. ex ret, Hamilton 
V. Pi/rer (1880), 8 P.R. (Ont.), 225, referred to.]

Mar.

C.A.
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il»n. Appeal from the judgment of a County Court Judge de- 
r A daring the election of a candidate for reeve of a rural muni-
---- cipality, void on account of want of proper qualification.

Affirmed.
Clements l* nrd Hollands, for appellant.

«>. II. M. Hanvesson, for respondent, 
owicz Perdue, C.J.M., concurred in dismissing the appeal.
___ ' CAMERON. J.A.:—To have been qualified as a candidate

tfeenktuun, at the election Holubowicz should have been the owner of 
freehold real estate which should have been rated in his 
name on the last revised assessment roll and should have 
l>een rated on such roll at the value of $200 at least. On 
production of the assessment roll it appears he was not 
assessed in his own name for any freehold lands or other 
lands, and he was, therefore, not eligible for election as 
reeve under sec. 52(c) of The Municipal Act, R.S.M. 1913. 
ch. 133. I agree in confirming the judgment of the County 
Court Judge.

Dennistoun, J.A. :—An election to fill the office of reeve 
of the municipality of St. Clements was held on April 27. 
1922. The candidates running were Holubowicz, who re
ceived 288 votes, Flett, who received 269 votes, and Marko, 
who received 250 votes. Holubowicz was declared elected. 
An election petition under sec. 192 of The Municipal Act. 
R.S.M. 1913, ch. 133, having come on for trial before His 
Honour Judge Paterson, County Court Judge, it was held 
that Holubowicz was not qualified for the office of reeve, 
and the election was declared void. Holubowicz now ap
peals.

The qualifications for the office of reeve and councillor in 
rural municipalities are set forth in sec. 52 (c), as amended 
1917 (Man.), ch. 67, sec. 6, of the Act, and the one which 
is in question on this appeal is set forth in these words :—

“Being the owner, at the time of the election, of freehold 
real estate, within the municipality, rated in his own name 
on the last revised assessment roll of the municipality of at 
least the value of $200."

The last revised assessment roll is that of 1921, which 
shows Holubowicz rated as a tenant, and Stella Holubowicz 
rated as owner of certain lands in the municipality. Evi
dence was given to show that Stella Holubowicz was a sister 
of the candidate Holubowicz and that the land in question 
was purchased in her name and held by her for her brother, 
to whom she assigned the agreement to purchase on Novem
ber 11, 1921.
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It was contended that the assessment roll shewed the 
sister as owner and the brother as tenant in 1921, in error, 
and that being the real owner at the time of the election as 
well as at the time of assessment, he was qualified to hold 
the office of reeve.

In my opinion, the Judge was right in holding that the 
words of the statute are imperative, and mean that the can
didate must be not only owner at the time of the election, 
hut also rated as owner in his own name on the last revised 
assessment roll of the municipality.

The following cases were referred to the course of the 
argument: Re Stewart (1922), 66 D.L.R. 76, 32 Man. L.R. 
97; Reg. ex ret. Carrait V. Beckwith (1854), 1 P.R. (Ont.) 
278; Reg. c.r ret. Metcalfe V. Smart (1852), 10 U.C.Q.B. 89; 
Reg. ex rel. Hamilton V. Piper (1880), 8 P.R. (Ont.) 225.

The appeal should be dismissed with costs.
Appeal dismissed.

<*01,0X8*Y HOTEL Co. v. CANADA NATIONAL EIRE IN'S. Co. 
I MON INSERANTE SOCIETY OF CANTON v. BRITISH CROWN 

ASS'CE Co.
Saskatchewan Court of Appeal. Haaltaia, CJ.S., Targeon and 

McKay, JJ.A. Xovember 7, 1923.
Insurance OIIID—65)—Fibs—Constriction of contract—Fire 

Insurance Act, R.S.S. 1920, ch. 84, sec. 82 (14).
The contract of a fire insurance company under sec. 82 (14) 

of the Fire Insurance Act, R.S.S. 1920, ch. 84. is one of indemnity, 
and the insured is not indemnified unless the building is rein
stated and the duty of the insurer is to contribute towards that 
result up to the limit of the amount contracted for, the replace
ment value of the building is therefore the proper basis on 
which to estimate the loss.

[Caldwell V. Sfadacaaa Fire <C- Life Ian. Co. (1883), 11 Can. 
S.C.R., 212, followed.]

Appeal by three insurance companies from the judg
ment at the trial of actions to determine whether in cases of 
the destruction by fire of an insured building the insured is 
entitled to compensation on the basis of the replacement 
value of the building or on its market value at the time of 
the fire.

P. M. Anderson, K.C., for appellants.
(.'. H. Yule and Darid C. Kyle, for respondents.
The judgment of the Court was delivered by
TurgeoN, J.A.:—The trial Judge held that the replace

ment value of the building was the proper basis on which to 
estimate the loss, ami he directed the jury accordingly. The 
jury fixed this value at $16,500. Under the trial Judge's

Sask.

CA.
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Sask. direction, they arrived at this figure by estimating what it 
(7V" would cost to erect a building to replace the one destroyed. 
— and by deducting from this estimate a sum sufficient to 

Hot"No'a**ow depreciation suffered by the building up to
otkl o. tim<- of the fire by reason of age, usage, etc. It is ad- 

Can. Nat. milted that if the replacement value is the proper basis of 
*■ lx*, compensation, the amount fixed by the jury is not excessive. 

t'NioN iNS.On the other hand, it is also admitted that the building in 
Society or.iuestion, if offered for public sale at the time of the fire, 

( anton ,.IIU|,) nn( have realised $16,500, or any sum within several 
British thousand dollars of that figure. The building is an hotel, a 
raowN comparatively large hotel, situated in a small town and built 

Asset Co.at a time when the hotel business was much more profitable 
TiirsM.n. j.A.than it has since liecome.

One of the statutory conditions made a part of every con
tract of fire insurance by the Fire Insurance Act, R.S.S. 
1920, ch. 84, sec. 82, sub-sec. 14 (n), is as follows:—

"14. The company is not liable for the losses following, 
that is to say :—

(n) for the loss of property owned by any other person 
than the assured, unless the interest of the assured is stated 
in or upon the policy; nor for loan beyond the actual raine 
dettroyed by fire nor for loss occasioned by ordinance or 
law regulating construction or repair of buildings."

In my opinion, the words of this clause do not limit the 
right of the insured to the recovery of a sum of money based 
on what he might have obtained for his hotel had he offered 
it for sale at the time of the lire. I believe that the ruling 
of the trial Judge against this contention is correct, and 
that his judgment in favour of the respondent should lie 
upheld.

Although the question involved is one of great import
ance I cannot see that there is much to be said in the way 
of elaborating the doctrine to lie followed. The contract of 
fire insurance is one of indemnity. In the case of a building 
destroyed by fire the amount of the indemnity can usually lie 
ascertained by finding the market value of the building, hut 
this is not always the case. The loss which the insured 
suffers is the loss of his building. He is not indemnified 
against this loss unless the building is reinstated, or unless 
he receives a sum of money sufficient to reinstate it, and 
the duty of the insurer is to contribute towards that result 
up to the limit of the amount contracted for.

In this matter, I agree with the following statement taken 
from the American case of Washington Mills Emery Mfy.
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Stisk.

0. A.
Co. v. Weymouth Fire Ins. Co. (1883), 135 Mass. Rep. 503, 
at pp. 506-507 :—

"So the market value of the property is not always a fair —-
rule of adjustment. The contract of the insurer is not that, <ulonsay 
if the property is burned, he will pay its market value; but li"TEj1' 
that he will indemnify the assured, that is, save him harm- Can. Nat. 
less, or put him in as good a condition, so far as practicable, t ins Ins. 
as he would have been if no fire had occurred." Union Ins.

This conclusion, I think, follows also from the principles Society of 
set out in the cases discussed in the text books to which we ' A*T"S 
have been referred. I may refer, for instance, to the obser- British 
valions to be found on p. 292 of Welford & Otter-Barry on 
Fire Insurance, 1921 ed. In this same work the following AsgcE Co- 
opinion will be found at p. 290:— Tur*«,n, j.a.

“The view has been expressed that in all cases the basis of 
calculation is the market value of the property. This view 
leads to difficulties where the cost of reinstatement exceeds 
the market value and is, it is submitted, unsound. There 
are certain cases in which the loss cannot be made good 
except by reinstatement. The assured cannot be restored 
to his original position if he is unable to reinstate the prop
erty out of the proceeds of the insurance, either by repairing 
it, if damaged, or by replacing it, if wholly destroyed, by its 
equivalent."

The contention of the appellant is that the assured, in 
case of a loss by fire, must always, for the purposes of the 
contract of insurance, be dealt with as if he were forced into 
an immediate sale of his property. In my opinion, such a 
contention would, in many cases (and certainly in the case 
at Bar) prove unfair and would not have the effect of in
demnifying the assured as he is entitled to be indemnified, 
that is, by being restored as nearly as may be to his original 
position. It is the building itself and not the market value 
of the real estate, which is covered by the insurance, and, as 
was stated by Ritchie, C.J., in Ciddwcll v. Stndacona Fire 
& Life Ins. Co. (1883), 11 Can. S.C.R. 212, at p. 229:—

"When the assured establishes an insurable interest in 
the property, he is entitled to recover the amount assured, 
and he is entitled to receive what would restore the property 
and make it what it was when he insured it, or at any rate 
what it was at the time of the loss, or as near as the amount 
insured will do it.”

The appellants also contend that the valuation of $3,500 
placed by the jury upon the insured contents of the build
ing is excessive. These contents were made up mainly of
24—70 D.1..R.



370 Dominion Law Reports. [70 D.L.R.

Ont.
App. Div,

furniture, consisting of bedroom furnishing for 23 rooms, 
kitchen and office furniture, etc. I have looked carefully into 
the evidence given in regard to these chattels and the re
marks contained in the Judge’s charge to the jury. When the 
respondents purchased this hotel in February, 1920, it was 
occupied by Kwong Wo, a Chinaman, and most of this fur- 
niture was bought from him for $950; additional purchases 
were made by the respondents amounting to approximately 
$450. The itemized proof of loss furnished by the respon
dents valued these chattels at slightly over $5,000. The 
jury expressly exonerate the respondents from any fraud 
or false statement in this proof of loss. The evidence as to 
value is, of course, indefinite, as the goods were destroyed. 
Mr. Loveridgc, a furniture dealer, testified as to their value 
by description and by catalogue, taking into consideration 
the depreciation in their value through wear and tear. His 
valuation fully justifies the finding of the jury, and I do not 
see how we can reverse this finding on the ground that it is 
excessive, although one is thereby forced to the alternative 
conclusion that the respondents drove a hard bargain with 
Kwong Wo. In my opinion, the portion of the judgment 
which is based on this finding should also be allowed to 
stand.

I would dismiss the appeal with costs.
Appeal diemisst d.

MONTREAL WATERPROOF CLOTHING Co. v. FLORENCE.
Ontario Supreme Court, Appellate Division, Meredith, C.J.O., Mar- 

taren, llodgins and Ferguson, JJ.A. November 17, 197-1. 
I)am Acts ( tl 11A—71)—Contract—Sai.k of manufactured artku 

—Failure to deliver—Measure of compensation.
On a contract for the sale and delivery of goods failure to de

liver the goods docs not give the purchaser the right to buy 
against the contract while it is still on foot and not repudiate! 
by either party, and when the season for the sale of the govd< 
over before it becomes evident that the contract cannot be filed 
the purchaser is not bound to so buy, and is entitled to damages 
for breach of the contract.

Appeal from the judgment of Latchford, J„ involving 
only the damages which he allowed and directed to be de
ducted from the respondent's claim for goods sold and de
livered.

.1. S. Lundy, for appellant.
F. C. Richardson, for defendant.
The judgment of the Court was delivered by
Hodgins, J.A. :—The damages assessed at $250 for non-
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delivery of certain rain coats are thus dealt with by the trial 0nt-
Judge:— App. Div.

“After defendant and his manager became aware that the -----
orders were not being tilled, they could, if they desired, have Mon toe*1. 
procured from other manufacturers or jobbers rain coats P1!OOF" 
of the style and material desired at prices but little in ad- Clothing 
vaine of those mentioned in the orders. The difference c®' 
could not be greater I think than the amount the original Florence. 
Montreal company offered to the defendants $250.” ——JA

After a perusal of the evidence and exhibits and consider- “ 
ing both the oral and written arguments I quite agree with 
this passage in the judgment appealed from:—

"The oral evidence is contradictory and on both sides diffi
cult to be believed. However from the documents tiled I 
think it possible to reach though not without some doubt a 
conclusion as to whether the plaintiff company is liable upon 
the counterclaim, and if so, for how much."

There are some facts, however, which appear to be estab
lished :—

11 ) That the cheap cotton gabardines to the extent of 198 
were never delivered; (2) that the reason was, either that 
when the cloth was received from England the colours were 
such that the respondents would not make them up for the 
appellant (so stated in H. Wener’s letter of May 5, 1921), 
nr that, as stated by Miller & Cummings they were made up 
and sold to others at a higher rate ; (3) that the respondents 
did not understand or treat the appellant’s request to them 
to delay shipment (in letter of March 8, 1921) as a repudi
ation of the contract, and on 14th and 19th March there was 
a distinct request for shipment of these goods; (4) that as 
late as May 5 the repondents were promising to send on 
cheap cotton gabardines some of which were then being 
made; (5) that the respondents offered $250 as compensa
tion for loss: this evidence is believed by the trial Judge 
though denied by Wener.

Under these circumstances it was not the duty nor was it 
the appellant’s right to buy against the contracts while they 
were still on foot and not repudiated by either party: See 
Samuel V. /Hack Lake Asbestos and Chrome Co. (1921), 63 
D.L.R. 617, 62 Can. S.C.R. 472.

I am not satisfied that at the date when it became quite 
evident that the contract would never be filled the appellant 
was hound to buy. The season for the sale of these goods 
was over and his business had suffered the loss caused by 
broken promises. It he were then bound to buy, the best
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K. M.

evidence on the point is the statement of VVener, the iv>. 
pondent»' president, in his letter of May 5, 1021 : “We will 
(ill the order for the 150 cotton gabardine coats at the price 
they were sold for” ($0.75) "although we are losing at least 
$2 a coat.” This does not tally with the assertion that these 
coats were then readily purchasable at $0.75.

1 think the appellant lost a large part of his season’s 
trade and should, on the 108 coats undelivered, be entitled 
to damages. The evidence is that these were sold at $11 or 
$12 by the respondent's travellers and that they could lie 
resold retail at $16.50.

I would estimate reasonable damages at the sum of $50i>
The apiieal should be allowed with costs and the juilg. 

ment amended by substituting $500 for $250 as the deduc
tion to be made from the respondent's claim. The appellant 
should have the costs of his counterclaim to be taxed.

Appeal allowed.

BBLANCEK v. MORIN.
(father Kina’ii Itimh. f,a unitin', C.J., Martin, Dtirinn, Aliaid nml 

Howard, JJ. April 20, 1921.
Possessory action ($11—10)—Peaceable possession—Isolated ali

as CAUSING INTERRUPTION.
Where a person has peaceable annual possession of a piece nf 

land at the time when another seeks to take possession, a single 
act on his part does not suflice to cause an interruption. In order 
that the annual possession be interrupted it is necessary that 
the other should last a year, and the isolated act repelled at once 
does not deprive the possession of its peaceful character.

Appeal by defendant from the judgment of the Quel*-, 
Court of Review, reversing the judgment of the Superior 
Court in an action for unlawful interference with plaintiff# 
possession of certain land. Affirmed.

!.. A. Rirent, K.C., for appellant.
Ladouceur and Tellier, for respondents.
Guibault and S pi rentre, for defendant.
Lamothe, C.J. :—This case turns on a question of fait, 

as indeed do all possessory actions. Which of the two par
ties had the annual possession of the disputed strip of land? 
Once this question of fact is answered, the case itself is 
thereby decided ; for it is merely a question of the temporary 
possession of the immovable—the question of ownership is 
not in issue.

The respondents were undoubtedly in possession of this 
strip of land since 1013. They repulsed all the defendant's 
attempts to obtain physical possession. They destroyed a 
fence erected by the adjoining proprietor, thereby affirm-
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mg their right of possession: and that fence was not re- Wuc. 
placed. In 1915 the respondents threw into the river a 
wooden shed which the neighbour had just erected on the — - 
land, thereby once more asserting their right to exclusive Belanokk 
possession. Later on the res|K>ndents blew up with dyna- Mokin. 
mite a cement foundation which had been constructed, again 
asserting their right of possession. All these acts took place J
more than a year before the present action.

In spite of all this, the appellant pretends that the res
pondents’ possession was not exclusive, because the public 
used a road situated upon the disputed strip of land and Ire- 
cause the defendant company had erected a post on the river 
lank to carry electric transmission wires. The existence of 
the post in question, as the Court of Review remarked, is 
not in itself sufficient to render the respondents’ possession 
precarious. Electric lighting companies have considerable 
arbitrary powers in this respect. The public endures or 
tolerates their exercise.

There was a passage leading to a mill and also to the 
respondents’ farm house ; but that passage did not lose its 
character of a private road. It did not lead to any public 
road. It served no useful purpose beyond that of a short 
cut to the mill and the farm.

As we are concerned with a question of annual possession 
and have not to pronounce upon a right of property—which 
latter question still remains to be decided—I am of the same 
opinion as the Court of Review. There was no ground for 
warranty, and the intervenant was not called upon to inter
vene in a question of temporary possession. I would dis
miss the appeal.

MARTIN, J. :—The case turns upon the character of res
pondent’s possession. Each party has produced its title 
deeds and while we cannot on this action refer to those deeds 
for the purposes of determining the rights of the parties, 
the deeds may be referred to to ascertain the nature, ex
tent and character of the possession.

The proof establishes that this strip of land originally 
belonged to one Magnan who granted permission many years 
ago to one Grant to have a road or right of way over same 
to lead to the latter’s mill. When the plaintiff bought this 
mill in 1904, his auteur sold him this strip of land, but 
when the appellant bought in 1906 from Magnan fds, the 
latter only quit-claimed his rights without any warranty.
These facts, though not conclusive, serve in a measure to 
shew how the parties then considered the status of this
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Qui1- strip of land. The respondent claims that since he bought 
the mill with land, house, and out-buildings to the eas* 

—thereof, he has always retained and enjoyed possession ,.f 
BELANGERthis strip of land as his property.

Morin. The main iiuestion resolves itself into determining the
---- character of respondent’s possession which I take it must 1* '

M.rnn. j. vontinuous, uninterrupted, peaceable, public, unequivocal 
and as proprietor. Raymond V. Conway (1907), 32 Que. S.C. 
310, and authorities there cited, notably Curasson, Art inn- 
Posttxnoircs, at pp. 84, 86 and 233, Baudry-Lacantim riv, 
Prescription. Nos. 217, 218, 219, 239 and 240.

The character of a person’s possession may be determined j 
by his deed and less will avail as a possession with a title 1 
than without one. Here there was a registered title voted j 
in respondent. Appellant urges that he had possession oi 1 
in any event that there was joint possession and invokes two ! 
isolated acts, one in 1913 and one in 1915, on one occasion I 
when a fence was built and on another occasion when a 
species of construction, remise, was put up, but the defen
dant’s right to claim possession from such acts was vigor
ously anti violently contested by respondent, the fence and 
the remise both torn down, and the latter thrown into tie. ! 
river, leaving no doubt in the mind of the defendant that it* ' 
right to possession of this property was challenged.

These acts did not serve to interrupt respondent's posses
sion though he repelled them with violence and force with 
the object of dispossessing the intruder, which is a totally 
different thing from taking possession violently. Biochv, 
Actions Possessoires, Nos. 105 and 111.

“105. If I already have annual possession at the time 
when another seeks to take possession, a single act on hi- 
part does not suffice to cause an interruption. Such ac'. 
would be a mere disturbance which I could have dealt with 
on a complaint. In order that my annual possession be inter- i 
rupted it is necessary that the other should last a year.

111. But a few isolated claims silenced at once, a few 
acts repelled by contrary acts, are not sufficient to deprive 
the possession of its former peaceful character."

Whether or not in an action reintegrand«, the possession 
must have all the characteristics of a possession to form file 
basis of prescription, is a much controverted question which 
does not arise here as it did in Couture V. Brouilleur ( 1909i. 
37 Que. S.C. 621, where on p. 529, the authorities pro am! 
con are collected. All authorities agree that the possession 
required to maintain an action en complainte must be of
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the character required to prescribe under art. 2193 C.C., 
and the jurisprudence of this Court and of the Supreme 
Court is to this effect : Price Bros. v. Leduc (1915), 21 Rev. 
Leg, 484; Delisle V. Arcand (1906), 37 Can. S.C.R. 668; 
Couture v. Couture (1904), 34 Can. S.C.R. 716; Parent v. 
Quebec North Shore Turu/jike (1901), 31 Can. S.C.R. 556; 
Tremblai/ V. Sisters of Parish of St. Alexis (1912), 21 Que. 
K.B. 284; Paquet v. Blondeau (1913), 23 Que. K.B. 310; 
Boitard & Colmet Daage, t. 1, Nos. 629 and 630.

Was the character of respondent’s possession such as to 
form the basis of a possession sufficient to maintain a pos
sessory action ? 1 am of opinion it was. It is urged, though 
not specifically pleaded, that because most of this strip of 
land was a roadway over which the public passed, that the 
respondent did not have the exclusive possession of same. 
Probably if there had been dedication by respondent of this 
strip as a public road and user of the same by the public as 
such for many years, it would have interfered with the char
acter of his possession, but it must be borne in mind that 
this passage way was established as a private roadway, a 
short cut, to respondent’s mill and house. He permitted the 
public to pass over same not as part of the public road but 
by tolerance and as a convenient way to get to his mill. It 
was neither de facto nor de jure a public road and the use 
made of it by the public for such purpose did not alter or 
destroy respondent’s possession any more than it would in 
the case of a private driveway from the public road to his 
house established for his convenience and that of persons 
having business with him, and it would hardly be contended 
that the passage of the public over same under such circum
stances would interrupt or interfere with respondent’s pos
session of his property, nor does the fact that the gate or 
bars across this driveway next to the public road were not 
kept up alter the character of the passage over same by the 
public or of the respondent’s possession.

No one passing over this private way so established and 
maintained over the strip of land in question, could claim 
or pretend to have any possession sufficient to maintain a 
possessory action nor to defeat respondent’s assertion of 
such an action, and the rights exercised by the public over 
this strip of land were those of simple tolerance and of an 
entirely different character from those established and 
found in the case of Couture v. Couture, 34 Can. S.C.R. 716, 
cited and relied on, and I think the present case is clearly 
distinguishable from that case. The isolated acts of 1913

Quo.
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WUI mid 1014 and the conduct of res|H>ndent in respect thereto. 
KJ3 while perhaps more vigorous than prudent, cannot lie urged
---- as an interruption of respondent's possession, as has already

Belancek been pointed out. The act of disturbance of 1918 was of a 
MosiN. more permanent character. Hence the present action. 
u—— | I do not find In the installation by the defendants on this

1 property of an electric wire pole an act of possession by the 
latter as proprietor suflicient to defeat respondent's right 
and jKisaesRion, nor am I able to hold that there results 
from such installation a manifest intention on the part of 
the defendant to assume to act as owners of the strip of 
land. The respondent evidently did not so consider it or 
he would have demolished the pole as he did the fence and 
the remise.

The respondent had the exclusive and uninterrupted pos
session of this strip of land, openly, publicly and as pro- 
prietor, during the year and a day preceding the institution 
of the present action, and 1 would confirm the judgment of 
the Court of Review for the reasons therein contained and 
dismiss the present appeal with coats.

Dokion, J. :—The respondents in their action do not claim 
the right of way to which they have no title, but possession 
of the very ground upon which they have exercised a right 
of passage by sufferance for a very long time.

Morin formally admits that he never did anything on the 
disputed land beyond using it as a passage and that it could 
not be put to any other use. This admission is enough to 
decide the question of possession. The practice of habitually 
crossing a piece of land does not in itself constitute an act 
of possession animu dominé. It can only amount to an equi
vocal act of possession. Paquet V. Blondeau, 23 Que. K.B. 330.

The respondents seek to base their possession on their 
title of acquisition from Mrs. Boyce, who was the first of 
all the auteurs to undertake to sell this land. But this ver
bal usurpation on the part of Mrs. Boyce does not constitute 
an interversion of title as far as the respondents are con
cerned, for it was never brought to the attention of the 
appellant or his auteurs. I am therefore of the opinion ilia 
the Superior Court judgment should have l>een maintained 
and the respondents' action dismissed.

But the respondents oppose to the intervenant, who alone 
inscribed in ap|>eal, want of interest in the action, ami in
deed, the vendor is not answerable for troubles de fait, anil 
annual possession by a third party, subsequently to the sale, 
is not an act of the vendor or a right existing at the time of
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lht> sale (art. 1508 C.C. Que. ; Bioehe, Procédure Civile, verbo Que. 
Actions Possessoires, Nos. 311 rt srq.; Fuzier-Herman, j7,r 
verbo Action cn justice, Nos. 131 rt arq.).

The appellant therefore has no interest in the present Ueukobi 
case (art. 77, C.C.P. (Que.) ) ; and the fact that he was called Mo‘R'1N 
in warranty is not sufficient to create such an interest. -----

It is therefore useless to pronounce on the merits of the All“"1’ J 
appeal, for the defendant did not appeal from the judgment 
which condemned it. It did not even appear on the inter- 
venant’s appeal. Furthermore, judgment was not rendered 
in the action in warranty. The appeal should therefore be 
dismissed with costs.

Allard, J. :—[The Judge establishes the fact of posses
sion by the respondents.] The appellant also pretends that 
since 1913 the respondents were not in ]>eaceful possession, 
that their possession was only maintained by acts of violence 
against the defendant which, on three different occasions, 
performed acts of possession thereby asserting its rights 
in the said immovable.

To begin with, the first alleged act is the extension by the 
defendant of the fence between its land and that of the res
pondents, to the river, placing it on the disputed land. That 
took place in 1913. There is no doubt that the defendant 
erected this fence with the idea of taking possession of the 
land in question. That is what Venue, the manager of the 
defendant company, tells us in the course of his testimony.
But the evidence shews that as soon as this fence was 
erected, or rather continued to the river, the respondents 
removed it and continued in possession of their land as it 
was defined before the fence was erected, and were not 
again disturbed by the defendant until 1915. Then again 
the defendant made another attempt to take possession of 
the land in question. It erected a small building on the land 
with the sole object, according to the same Venne, of tak
ing possession of the disputed land. This time again, the 
respondents refused to allow themselves to be dispossessed 
and at once demolished the building erected by the defen
dant. Once more the respondents immediately served the 
defendant with a notarial protest calling upon it to respect 
their rights of property and possession and to cease its 
encroachments.

From 1915 to 1918 the respondents continued in peaceful 
possession without any disturbance from the defendant.
Finally, in December, 1918, the defendant built the founda
tion of a house, partly on its own land and partly on that of
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Que. the respondents. The respondents requested the defendant 
'jT'J' to remove this foundation and. when the latter ignored their
---- ! request, instituted the present action.

B ELANCES i have already said that, at the time when the defendant 
Mokin performed its first act of possession on the disputed land,
---- by extending the fence, the respondents were in peaceful,

Aiurd, j. 0perli uninterrupted possession, as proprietors, and had lieen 
since 1904. Did the defendant’s act in extending the fenci 
have the effect of interrupting that possession ? I answer, 
“No,” and base that reply on Bioche who says (Actions 1W 
sessoires, No. 105) : “If I already have annual possession 
at the time when another seeks to take possession, a single 
act on his part does not suffice to cause an interruption. 
Such act would be a mere disturbance which I could have 
dealt with on a complaint , . .”

In the present case, the respondents did not have recourse 
to a complaint but themselves repelled the aggression. The; 
tore down and destroyed the fence and continued in pi ace- 
ful possession for two more years.

In 1915 the company committed a further act of encroach
ment by erecting a small building which met the same fate 
as the fence. But, says the appellant, the acts of violence 
committed by the respondents in destroying these construc
tions erected by the defendant in 1913 and 1915, made the 
respondents’ possession no longer peaceful. It is true that 
in theory peaceful possession does not include a possession 
disturbed by repeated contradictory acts or based on acts 
of violence. Bioche says (Actions Possessoires, No. Ill): 
"But a few isolated claims, silenced at once, a few acts re
pelled by contrary acts, arc not sufficient to deprive the pos
session of its former jreaceful character.”

See also Troplong, Prescription, No. 350.
Thus the defendant’s acts in 1913 and in 1915, with more 

than two years between them, arc isolated acts which, hav
ing been repulsed immediately by contrary acts, are in
sufficient to deprive the respondents’ possession of its for
mer peaceful character. And in any event, from 1915 until 
the last act of aggression in December, 1918, the respon
dents were not disturbed in their possession. And as re
gards the last act of aggression in 1918, the respondents 
repulsed it also as soon as it was committed and registered 
their protest by taking the present action.

But the appellant insists on the fact that in 1913 the de
fendant placed one of the poles of its electric transmission 
line on the bank of the river and on part of the land in dis-
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pule, and that this pole has since remained in that position. Que. 
This act, according to the appellant, constitutes a taking 77^ 
possession of the said land, and the fact that the post has .’ 
remained and is in that position makes the respondents’ Belanger 
possession no longer peaceful and exclusive. In the first noR'IN
place, nothing in the evidence shews that the defendant per- "---- !
formed an act of ownership or possession in thus planting Al!“' ‘ 
this pole. It was constructing an electric transmission line 
and placed poles at different points to support its wires. It 
had to place one on the property in question, which was in 
the public, peaceful and open possession of the respondents.
It put the pole on the river bank where it could not inter
fere with the respondents in any way, and the latter toler
ated the act. This act did not cause them any prejudice, 
did not interfere with their rights in any way and might he 
of use to the defendant. Consequently, the fact that the 
respondents allowed the pole to remain where it was put 
was an instance of good neighbourly feeling on their part.
Laurent, vol. 32, p. 312, No. 293, says :—

"In cases of acts of enjoyment which benefit the person 
making them without in any way prejudicing the proprietor, 
possession cannot be invoked cither by possessory actions or 
by prescription when, in reality, there is no possession.
These are merely acts of tolerance which exclude the idea 
of right and with it the idea of juridical possession.”

And if it had to be admitted that the defendant, in plac
ing this pole on the disputed land, had a real possession, that 
possession could not be regarded as extending to the whole 
of the land, but would have to be limited to the ground on 
which the pole was placed. The fact that the respondents 
destroyed without delay every construction the defendant 
attempted to erect on the said land in 1913 and in 1915, 
shews that the pole in question was only there by tolerance 
on the part of the respondents.

On the whole, I have reached the conclusion that the res
pondents’ action is well founded. In view of the opinion I 
hold on the merits of the present appeal, I do not think it 
is necessary for me to pronounce on the question as to 
whether there was ground for the action in warranty.

I would dismiss the appeal and confirm the judgment of 
the Court of Review, with costs of both Courts.

Judgment:—“Considering that there is no error in the 
dispositif of the judgment rendered by the Court of Review 
sitting in Montreal, in the District of Montreal, on June 12,
1920, which is appealed from, dismisses the said appeal,
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Man. anil confirms the said judgment, with costs against the ap- 
r A pellant in favour of the respondents.”

SANSVH.UiltlX i. Et III) El Alt'k MILI.S Co.
Manitoba Court of Appeal, Perdue, C.J.M., Cameron, Fullerton, 

De uniat ou n and Prendergaxt, J.J.A. Oetober .11, 1H2J.
Contract ($IIA—125)—Delivery by instalments—Payment os 

delivery—Construction.
Where a eontract for the sale and delivery of goods is for «le- 

livery by instalments and payment for eavh instalment as de
livered, drafts being made with bill of lading attached such con
tract will be treated as a separate contract as to each instalment 
and the contract so far as it applies to any particular instalment 
of the goods is discharged where default has been made in the 
delivery or acceptance of the instalment, and therefore where 
the contract was for delivery at the rate of 3 cars per week tIn- 
Court held that the purchaser by his failure to order three curs 
in any particular week had lost the right to require delivery of 
that particular instalment in any subsequent week, there being 
no extension of time for ordering.

Contracts ($IVB—330)—Contract for the purchase of flour- 
Provision acainst accidents—Destruction of mill by fire 
—Extension of time to completf—Impossibility of per
formance—Commercial contract—Reasonable delay.

An agreement for the purchase of flour contained a statement 
which was known to the parties at the time the contract was 
entered into that “all agreements herein contained or implied are 
contingent upon strikes, accidents and other delays unavoidable 
or beyond control.” Shortly after the contract was entered into 
the defendants’ mill was destroyed by fire. The Court held that 
this was an accident within' the contemplation of the parties, 
which rendered performance of the contract impossible before tin- 
mill was rebuilt, that this could not be done in less than 12 month- 
and that a delay of 12 months during which the delivery of tin- 
flour was suspended was too onerous a burden to impose in a 
commercial contract of this kind, where the prices of wheat and 
flour would fluctuate and could not be foretold.

Appeal by plaintiff from the trial judgment (1921). 61 
D.L.R. 609, in an action for damages for alleged breach of 
contract to supply a particular brand of flour and wheal by 
products. Affirmed.

C. K. Guild, for appellant.
A. B. Hudson, K.C., and II. V. Hudson, for respondents.
Perdue, C.J.M.:—This is an action for the recovery of 

damages on two contracts for the delivery of flour and feed 
by the defendants to the plaintiff. The plaintiff is a flour, 
feed and grain merchant residing and carrying on business 
at Three Rivers in the Province of Queliec. The defendants 
owned and operated a flour mill at Gladstone in the Province 
of Manitoba. They manufactured a brand of flour bearing 
the trade name of "Gold Drop.” The facts of the case are 
fully set out in the judgment of Mathers, C.J.K.B., before
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whom the case was tried (1921), 61 D.L.R. 609. I will Man. 
briefly recapitulate those I regard as of first importance.

In 1919, the plaintiff had purchased from defendants ’ 
three carloads of flour and mill-feed which contract was ful- Sans- 
iilled. On July 23, 1919, a correspondence by letters and 1 HA”*IN 
telegrams commenced between plaintiff and defendants re- Echo 
speeding a further contract for the sale and delivery of 10 
carloads more of flour and feed. On July 26. plaintiff wrote M ’ "
and wired defendants enquiring as to the largest pro|>or-iVrdu' ' .j.m 
tions of feed they could give in about 10 more mixed car
loads, the prices to be the same as before. On the same day 
defendants replied stating the proportions in each carload 
and adding “three cars per week after 15th August." On 
July 28, 1919, plaintiff sent to defendants a code telegram 
meaning as follows :—

"Referring your telegram of 26th, book ten carloads more 
with the same proportions flour and mill-feed as the last 
three carloads for shipment as stated."

Defendants sent a reply to this which was not received by 
plaintiff. On August 12, plaintiff wrote saying:—

“I wired you on 28th asking you to book ten carloads more 
with same proportions of flour and mill-feed as the three 
cars ordered out July 26th for Three Rivers, for shipment 
three cars per week beginning August 15th."

In a postscript he added :—“I understand my order of the 
28th also booked as instructed and am preparing to give you 
shipping directions in due course."

In the conduct of the plaintiff’s business he followed the 
course of instructing the mill owner from whom he bought 
to ship a carload directly to the place where he had a cus
tomer requiring a carload.

On August 26, defendants wired to plaintiff :—“Referring 
your August 12th, can you send specifications for the ten 
cars booked July 29th." This fixes the date when the ten- 
car order was booked by defendants. On August 26, plain
tiff telegraphed to defendants giving the places to which 3 
cars should be shipped with specifications given in his letter 
of August 12. These three cars were shipped tin September 
1, 3, and 4. On September 12 defendants wired for ship
ping instructions for the balance of 7 cars but none were 
given until September 25 when the plaintiff personally at 
Gladstone gave directions as to the shipment of 2 more cars.
On October 5, he gave instructions for 2 more cars to be 
sent, one to St. Prosper and to Lac Aux Sables. These 4 
cars were sent, 2 on October 8 and one each on October 17
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Man. and 20. No further orders were sent until Novcmlicr 27 

when plaintiff by letter gave shipping instructions for the 
remaining 3 cars. The mill was burnt by an accidental fire 
on Novcmlicr 28 before the letter reached defendants.

The contract was one by which defendants agreed to 
manufacture and deliver 10 cars of flour and mill-feed at 
the rate of 3 cars per week, the plaintiff to give to defen- 

'dants the necessary shipping instructions and specifications 
c.J.M.is to destination and contents of cars, so that defendants 

could make delivery. By the miscarriage of the defendants’ 
telegram accepting plaintiff's order of July 2G, the latter 
was not informed of defendant’s acceptance until August 
26. By that date the time for shipment of 3 cars on August 
15 and 3 more on the following week had elapsed. But, as 
Mathers, C.J.K.B., finds, the parties treated the contract a 
commencing on August 26 and 3 cars were ordered and de
livered in due course. No further order was given until 
September 25. At that date the time for the delivery of the 
10 cars had elapsed. Two cars were, however, delivered on 
the order then given by the plaintiff and 2 more on October 
5, leaving 3 cars of the 10 undelivered.

The correspondence shews that the carloads were to lie 
shipped only upon the order of the plaintiff who would give 
the place to which the car should be consigned. This order 
usually specified also the quantity of flour, shorts and feed 
flour to lie put in each car, the defendants sometimes finding 
it difficult to supply the mill-feed required. The shipments 
were paid for as made. Mathers, C.J.K.B., following Doner 
v. Western Canada Flour Mills Co. (1917), 41 D.L.R. 176. 
41 O.L.R. 503: Sicrichs v. Hughes (1918), 43 D.L.R. 297. 42 
O.L.R. 608; Gerow v. Hughes (1918), 43 D.L.R. 307. 42 
O.L.R. 621 ; and He Oleaga & Co. v. West Cumberland Iron 
X Steel Co. (1879), 4 Q.B.D. 472, held that the plaintiff had 
lost the right to claim damages for the non-delivery of the 
three remaining cars on the first contract sued upon. I 
agree with this conclusion. The contract, lieing for delivery 
by instalments and payment for each instalment as delivered 
(drafts being made with bill of lading attached), is to lie 
treated as practically a separate contract as to each instal
ment, and : “the contract, so far as it applies to any particu
lar instalment of the goods, is discharged where default has 
been made in the delivery or acceptance of the instalment; 
. . . Accordingly the seller cannot afterwards claim to
deliver the instalment, nor can the buyer demand it,” 25 
Hals., p. 218, sec. 377, cited in the Doner case, 41 D.L.R. at 
p. 489.



There is nothing to shew that defendants were guilty of 
my default. The orders appear to have been filled prompt
ly. The plaintiff was wholly to blame in neglecting to give 
orders as to the shipment and destination of the cars.

The second contract was verbally made on September 25, 
1919, while the plaintiff was at Gladstone. It was confirmed 
by defendants’ letter of the same date in which they say:—

"We enclose herewith memo, of four cars (our order 
Nos. 52, 53, 54 and 55), given by your Mr. H. L. Sanschag- 
rin personally to-day, and hereby confirm purchase of 50 
carloads Hour and feed, 10', feed to flour at the following 
prices: Flour, $5.35; Feed F’lour, $3.20; Shorts, $2.25; 
Bran, $2.02*/j, per sax basis Three River freights. Terms 
sight lift, on arrival of goods. Two of the above orders are 
booked on the above contract and two on a previous contract 
not yet complete.

We thank you for the order and trust that shortly be 
able to double this sale to you. Yours truly, Echo Flour 
Mills Co., Ltd., per F. B. McKenzie."

In reply to this letter plaintiff wrote on October 6:—
"1 note your confirmation of sale for the 50 cars and wish 

to hereby confirm purchase at the prices stated in your let
ter for those 50 cars which I understand to be made up of 
approximately 400 bags Gold Drop with . . . ,” setting
out the quantities of mill-feed to be put in each car. It will 
be noticed that plaintiff in confirming the contract carefully 
specifies the flour to be “Gold Drop."

The plaintiff claims that by the contract the defendant 
should ship the carloads as and when the plaintiff should 
require during the ensuing half year, but there is no such 
provision in the contract as it appears in the above letter of 
September 25 and in plaintiff’s letter of October 6 confirm
ing the terms.

Plaintiff admits that the correspondence in writing covers 
the whole contract as to the 50 carloads. No time is men
tioned within which the delivery of the goods is to be made. 
Delivery should therefore be made within a reasonable time, 
the Sale of Goods Act, R.S.M. 1913, ch. 174, sec. 29 (2). 
What is a reasonable time is a question of fact: R.S.M. 
1913, ch. 174, sec. 55. The determination of this question 
requires extrinsic evidence of the material circumstances: 
Ois v. Thompson (1838), 3 M. & W. 445, at p. 456, 150 
E.R. 1219. When the second contract was made the first 
contract (for 10 carloads) had not been fulfilled. That con
tract, as has been shewn, called for 3 carloads a week, the

Sans-
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Mills Co.
Perilue, C.J.M.
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Man. plaintiff to furnish instructions as to the places to which the 
carloads were to be shipped. It might, therefore, be taken 
that under the second contract the goods should lie delivered 

Sans- at the rate of 3 carloads a week. The capacity of defend- 
1 HA™,N ants’ mill was 400 to 500 barrels a day. They could readily 

Echo have furnished 3 carloads a week. If the plaintiff had 
Mu.'i s o, or,*ere(* the shipments at that rale, the whole quantity would 

Llw have l>een due for delivery before the end of January, 1920. 
ivt-du., c.j.m but for the accident of the tire. There was no increase in 

the price of flour until December 27, 1919, and from that 
time it remained the same until April, 1920.

There is another very important term brought into this 
contract. At the top of each sheet of defendants’ letter 
paper there is printed in red ink this statement :

“All agreements herein contained or implied are contin
gent upon strikes, accidents and other delays unavoidable 
or beyond our control.”

Mathers, C.J.K.B., 61 D.L.R., at p. 614, finds as a fact 
that the plaintiff was aware of these conditions and it is 
not contended that plaintiff is not bound by them. 
The word “contingent" in this connection means “dependent 
upon a foreseen possibility,” Century Dictionary, vol. 2, p. 
1228; 9 Cye., p. 72; 13 Corp. Jur., p. 114; Verdier v. Rimili 
(1892), 31 Par. 554, at p. 556. The foreseen possibility in 
this case is the occurrence of strikes, accidents, or other de
lays. The statement in the letter heading therefore means : 
"All agreements herein contained or implied are dependent 
upon the possibility of strikes, accidents or other delays 
occurring,” that is, are dependent for their effect on the 
absence of strikes, accidents, or other delays during the time 
for their performance.

In New England Concrete Construction Co. V. Slic/xml it 
Morse Lumber Co. (1915), 107 N.E.R. 917, the seller’s con
tract to fill an order for lumber was expressly “contingent 
upon strikes, fires, breakage of machinery and other causes 
beyond our control." Before any of the lumber had been 
manufactured or delivered to the plaintiff the defendant's 
mill was destroyed by fire. It was held by the Supreme Judi
cial Court of Massachusetts that the effect of this clause was 
not to extend the time of performance beyond the time limit, 
but wholly to relieve the defendant from the obligation tu 
furnish the lumber called for by the contract, citing Metro- 
politan Coal Co. v. Billings ( 1909), 202 Mass. 457, at p. 162. 
89 N.E.R. 115. In the last-mentioned case the plaintiff 
agreed to furnish defendant with coal to he delivered pro-
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vious to November 1, but subjevt to terms and conditions 
relating to strikes, transportation, etc. Because of a 
strike extending to November 26 plaintiff could only 
obtain about a third of the coal required by its contract 
with its customers, which it apportioned amongst them, de
fendant receiving his proportionate share. It was held that 
plaintiff was excused from further jierformance of the con- ^ 
tract, but that the case would stand differently if the strike __ 
had terminated before the time limited in the contract ex-r",l“"' CJ v 
pired and the plaintiff could with reasonable effort have ob
tained coal enough to fill its contracts with defendant and 
others and supply its regular customers. The effect of the 
strike was not to extend the defendant's right of delivery 
beyond the time limited, but to relieve the plaintiff from the 
obligation which it otherwise would have been under.

In the case cited from 107 N.E.R. the word “fires" is 
specially mentioned. In the case at Bar the word “acci
dents" takes its place. The defendants’ mill was accidentally 
destroyed by fire on November 28, 1019, nothing being left 
but the walls of the building. The plaintiff was immediately 
informed by telegram of the destruction of the mill. The 
mill has not been rebuilt.

The defendants have set up the above condition as re
lieving them from obligation to perform the contract. The 
burning of the mill was an accident covered by this condi
tion. A fire is not considered to be "an act of God," although 
it may be the result of such, as where the lire is caused by 
lightning. A fire is in general regarded as an accident: 
Forward V. Pittard (1785), 1 Term. Rep. 27, 99 E.R. 953; 
Vaughan v. Meulore (1837), 3 Bing. (N.C.) 468, 132 E.R. 
490. The contract in the present case was to supply a quan
tity of a particular brand of flour known as “Gold Drop," 
manufactured by defendants at their mill at Gladstone. 
They had no other mill or other means of making or supply
ing that particular brand of flour. The time within which 
the mill might have been rebuilt was estimated, by witnesses 
at from 8 to 12 months. Mathers, C.J.K.B., 61 D.L.R. 609, 
allowed the longer period. Now the plaintiff stated in his 
evidence his own view that he hail the right under the 
fifty-carload contract to order the cars when he wanted 
them during the ensuing half year. In this view of the con
tract, the time for delivery would have elapsed twice over 
lief ore the time allowed by the Chief Justice for the rebuild
ing of the mill had expired. It appears to me that giving 
an extension of a year would be making a new contract be-
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Man. tween the parties under conditions of prices, freights, anil 
other expenses not contemplated by the parties when the 

— original contract was made, and which might prove to be 
Sans- ruinous to one or other of them.

CHA™'N In Geipel v. Smith ( 1872), L.R. 7 Q.B. 404, defendants had 
Echo by a charter-party agreed with all convenient speed to load 

Mnüs^Co am* deliver a cargo of coal at Hamburg, the restraint of
___ princes and rulers (inter alia) excepted. War broke out

perd.io, c ' «between France and Germany and Hamburg was blockaded 
by the French fleet. Defendants threw up the charter- 
party .md refused even to load the coal. It was held that 
defendants were justified under the exception. It was urged 
by the plaintiffs in that case that defendants should have 
bee.i ready to sail as soon as the restraint was removed. As 
to this, Cockburn, C.J., said, at p. 410:—

“It would be monstrous to say that in such a case the 
parties must wait—for the obligation must be mutual—till 
the restraint be taken off—the shipper with cargo, which 
might be perishable, or its market value destroyed—the 
ship-owner with his ship lying idle, possibly rotting—the 
result of which might be to make the contract ruinous. At 
all events, it must be taken that the restraint must cease 
within a reasonable time, and that the duty of the defend
ants was to wait only a reasonable time.”

It was held that defendants were justified in not perform
ing any part of the contract.

Scottish Navigation Co., Ltd. V. Souter & Co., [1917] 
1 K.li. 222, was also a case of a charter-party whereby the 
plaintiffs let their steamship to defendants “for one Halt., 
round.” The steamship came on hire on July 4, 1914. 
While she was at a port in Finland on August 1, 1911, war 
broke out and the Russian authorities would not allow her 
to leave. It was held that both parties to the contract con
templated a commercial adventure, namely, a Baltic round: 
that the enforced delay was of such indefinite duration as to 
completely frustrate the commercial adventure ; and that 
the contract was consequently determined. Swinfen Fatly, 
L.J., in giving judgment (at p. 238) held that the case 
came within the principle of Taylor v. Caldwell (1863), 3 
B. & S. 826, 122 E.R. 309, and Appleby v. Myers (1867), 
L.R. 2 C.P. 651. In both of these cases the further per
formance of the contract had become actually and physically 
impossible. In the former case the use of a music hall could 
not be given because it had been destroyed by fire. In the 
latter a steam engine and machinery could not be erected
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upon defendant's premises unless they continued in a fit 
state and they had in fact been burnt. Swinfen Eady, L.J. 
referred to the judgment of Vaughan Williams, L.J. in 
/in II v. Henry, [1903] 2 KB. 740, who pointed out the 
wider application of the principle and said that it applied 
to cases where the event which renders the contract incap
able of performance is the cessation or non-existence of an 
express condition or state of things going to the root of the 
contract and essential to its performance. 1

The contract under consideration in the present case was 
for 30 carloads, each containing 400 bags of Gold Drop flour, 
a brand of flour then made by defendants at their mill in 
Gladstone, and certain mill-feed obtained as a by-product 
in the manufacture of this flour. The contract and the con
duct of the parties show that the contract depended upon an 
essential condition that defendant’s mill should remain in 
existence and in a condition to produce the flour nnd other 
products mentioned. By the destruction of the mill the con
tract was, I think, commercially frustrated.

There were other elements that supervened in this case 
which. 1 think, lend force to the view I have just expressed. 
In the latter half of the year 1919, the Canadian Wheat 
Board was formed by the Governor-General in Council 
under the provisions of the War Measures Act, 1914 (Can. 
2nd. sess.), ch. 2. The Board was given the widest powers 
in connection with the purchase and sale of wheat and flour, 
the fixing by regulation of the Board of the prices of wheat 
and Hour and the prescribing of the standard quality of 
Ilnur. The regulations made by the Board had the force of 
law. The Board had power to create offences and provide 
penalties in respect of the violations of any order or regula
tion made by the Board (Ex. 89, order in council of August 
18, 1919). By regulation No. 58 of the Board, passed on 
November 15, 1919, it was order that the standard of flour 
manufactured in Canada for sale in Canada be the stand
ard set by the Canadian Wheat Board and designated as (a) 
Government Standard Spring Wheat Flour; (b) Govern
ment Standard Winter Wheat Flour. Regulation 58 was 
cancelled on December 27, 1919, by regulation No. 68, and 
on the same day (December 27) by regulation No. 77 the 
same provision was re-enacted. The effect of these regula
tions is that the defendants, after November 15, 1919, were 
prevented from manufacturing Gold Drop flour, which was 
a patent flour, and were compelled to make Government 
Standard Spring Wheat Flour in accordance with the
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Man. standard prescribed by the Canadian Wheat Board. All 
the carloads shipped by defendants were “Gold Drop Flour."

----- After November 15, 1919, when only standard flour could
Sans- |)e manufactured, the plaintiff still called for “Gold Drop": 

< hacrin jetter November 27.
Echo I think these conditions add force to the defendants' con. 

Milu^Co tent'on f Dat the contract had, by the accident of the lire.
__ become impossible of performance. 1 think the action 

FuiurK.n.j.should have been dismissed, but there has been no appeal In- 
defendants against the judgment pronounced at the trial 
giving nominal damages without costs. This appeal will 
therefore be dismissed with costs.

Cameron, J. A.:—As to the contract for 10 cars, I agro 
with the disposition of the plaintiff’s claim made by 
Mathers, C.J.K.B., at the trial, 61 D.L.R. 609, 1 think the 
plaintiff, by his delay, lost his right to delivery of the three 
cars in respect of which he claims damages. The contract 
had run out.

As to the claim in respect of the contract for 50 cars 1 
have, after consideration, come to the conclusion that the 
defendant’s contention that this contract was, in the circum
stances, wholly discharged as against both parties was right 
and that an action thereon no longer lies.

I have read Dennistoun, J.'s, judgment and am in accord 
with it and with his disposition of this branch of the case.

The appeal should be dismissed with costs.
Fullerton, J. A. (dissenting in part) :—The main ques

tion raised by this appeal is whether or not the defendants 
have committed breaches of two separate contracts for the 
sale of flour and feed by the defendants to the plaintiff. In 
July, 1919, or earlier, the plaintiff had bought from the de
fendants a number of mixed cars of flour and feed. On 
July 23, defendants sent plaintiff a night letter reading as 
follows :—

“Refer your letter nineteenth all your orders will lie en 
route by end of week can commence shipping more August 
1st, sooner if not too much feed but at same prices as last 
order. Oct. wheat selling above fixed price in consequence 
cannot reduce.’’

On July 26, plaintiff wired defendants:—
“Referring yours 23rd........... Now wire quick largest pro

portions feed in about ten more mixed carloads. State 
earliest shipment."

Defendants answered by wire the same day stating the 
proportion of feed in each car, and that they were prepared
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to ship 3 cars a week after August 15. On July 28 plaintiff Man. 
wired defendants :—

"Referring to your telegram of the 2Cth book ten carloads "
| more with the same proportions flour and mill-feed as the Sans- 

lasl three carloads for shipment as stated.” chackin
There was thus constituted a complete and binding con- f,Cho 

1 tract for the sale by the defendants to the plaintiff of ten Flock 
carloads of flour to be shipped at the rate of three cars per M|IXS r"' 
week after August 15. The practice was for the plaintiffp«ikn™.j.A 

S to furnish the defendants from time to time with what the 
parties called “specifications," that is, the destination of the 
several cars and the respective quantities of flour and feed 
in each. On November 27, the defendants' mill was burned 
and the last 3 cars ordered by letter of that date were never 

‘ delivered, and it is in respect of these three cars that the 
plaintiff claims damages. Mathers, C.J. K.B., 61 D.L.R.
60», who tried the action held that the failure of the plaintiff 

j to deliver orders for the 3 cars within the contract period, 
disentitled him to call for delivery later and that, conse
quently, the plaintiff could not recover.

The authorities are clear that in a contract to deliver by 
instalments at stated periods, where orders must be given by 
the purchaser in respect of each instalment, failure to order 
any particular instalment loses the purchaser the right to 

; insist on a later delivery. Doner v. Western Canada Flour 
Mills Co., 41 D.L.R. 476, 41 O.L.R. 503; Sicriehs v. Hughes,
43 D.L.R. 297, 42 O.L.R. 608 ; Geroir v Hughes, 43 D.L.R.
307, 42 0.L.R. 621.

Counsel for the plaintiff, however, contends that the de
fendants here have waived their right to rely on the failure 

i of the plaintiff to order cars at the rate of 3 cars a week 
after August 15, and it will, therefore, lie necessary to con
sider the evidence as to waiver. On August 26, no specifica- 

i lions for any of the 10 cars had been received by the de- 
i fendants, and on that day, they wired for the same. Plain- 
I tiff immediately wired specifications for 3 cars. These were 

shipped out on September 1, 3 and 4. On Septemtrer 12, de
fendants wired for specifications for the remaining 7 cars 

5 but none were sent. On September 25, plaintiff visited 
j Gladstone where the defendant’s mill was situate and per- 
5 sonally ordered 2 cars, and on October 5, two more cars 
; were ordered by wire. All 4 cars were shipped in October.
I Mow, according to the strict terms of the contract the last 
•j order should have been given not later than September 12.

Although, after September 12, defendants could have re-
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Map. fused to deliver further flour they actually wired plaintif 
cA on that day for specifications for the remaining 7 car-. 
---- thereby clearly showing that they recognized the contract a-
Sans- still in existence, and the term as to time of delivery of i, chagrin importance. In a letter dated September 29, the defendants 
Echo refer to this contract as "not yet completed." On defend- 

MillsCo ants' 'nvo*ce of a car dated October 8, there appears tl,
___ ' following, “5th on old contract July 28th.” On October f,

KuiiiTton.j,a.piaintiff wrote defendants confirming his telegram of the 
previous day ordering the last 2 cars shipped under the con
tract and stated :—

"This with orders given you personally for two cars to 1 > 
hurried out to St. Tile and La Parade, will make up sever, 
cars ordered to date on our old contract for ten cars as made 
July 28.”

Two subsequent invoices of cars, one dated Oct obi r IT 
and the other October 20 bear the respective annotation. : 
“6th on old contract—10 cars” and “7th on old contract." 
After the mill had been burned considerable correspondra 
took place between the parties in reference to the carrying 
out by the defendants of this and another contract in ques
tion herein but at no time did the defendants take the posi
tion that it was relieved from its contract by failure to g. 
orders. Even after the matter got into the hands of their 
solicitors and correspondence took place between then i:, 
reference to their respective clients’ rights no such answer 
to the plaintiff’s claim for damages was suggested. Finally, 
neither in the original defence tiled nor in the amendment 
permitted at the trial is there any such suggestion. Frame! 
as the statement of claim in this action is in respect to the 
breach of this contract, it was essential that the defendant* 
should plead in answer the failure to receive orders, and li
the pleadings now stand, it is not open to the defendants to 
set up such a contention nor would it be fair to the plaintiff 
to allow an amendment at this stage.

In my view, however, there was a clear waiver of the 
provision of the contract as to deliveries. There was n 
attempt on the part of either to comply with it and they 
both treated it as non-existent. I think there was a breach 
of contract in respect of the three cars and that the dam
ages should be assessed as of a date within a reasonable 
time for delivery after the receipt of the plaintiff’s letter of 
November 27 ordering the last three cars. The evidence 
shows that there was no change in the market price of flour 
and feed between November 28 and December 24, and ai-
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cording to a computation put in at the trial, the difference Man. 
between the contract and market price on November 28 was r A 
$498.50. I would, therefore, allow the plaintiff $498.50 -2—'
damages for the breach of this contract. Sans-

The second contract in question herein was for 50 cars of rHA™IN 
"Gold Drop" flour and mixed feed to be manufactured by Echo 
the defendants and delivered at the rate of 2 cars a week.
Before the burning of the defendants’ mill 12 cars had been ' 
ordered and shipped. The plaintiff claims damages in Fuikrum.J.A 
respect of 38 cars undelivered.

The contract contained a condition that “all agreements 
herein contained or implied are contingent upon strikes, 
accidents and other delays unavoidable or beyond our con
trol.” That the fire which destroyed the mill was an “acci
dent" within the meaning of the above condition there can 
lie no question, but the difficulty is to determine the effect 
of this condition on the liability of the defendants. Mathers,
C.J. K.B., 61 D.L.R. at p. 615, took the view that :—

“The defendants were not discharged from their obliga
tion under the contracts by the burning of their mill but 
were entitled to such extension of time for their perform- 
,i.,ee as was reasonably necessary to repair the damage and 
resume production.”

I think the case of Ue Oleaga v. Went Cumberland Iron &
Steel Co., 4 Q.B.D. 472, settles the law as to the effect of 
such a condition. The contract there was for the supply of 
about 30,000 tons of ore by plaintiffs to defendants, de
liveries to be made at the rate of from 800 to 1,000 tons per 
month. The condition was :—

“No responsibility to attach to us should we be prevented 
from delivering all or any portion of the ore through an.v 
dangers and accidents of the mines, railway shoots, rivers, 
seas and navigation of whatever nature or kind, or through 
any circumstances beyond our own control.”

It was held that the plaintiffs were not entitled to deliver 
quantities which they had previously been prevented from 
delivering from dangers and accidents of the mines, etc., 
such quantities being as much struck out of the contract as 
if they had actually been delivered.

Lush, J., in delivering the judgment of the Court, said 
4 Q.B.D. at p. 475.

“It is clear that in such a case the seller could not after
wards claim to deliver, nor the buyer claim to have the 
quantities in respect of which the one had made default, 
and the other had had, or was entitled to have a substitute
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in damages. Those portions could be as much struck out of 
the contract as if they had been actually delivered.

The object of the clause is to protect the seller from such 
liability, and nothing more, leaving the rights of the parties 
in other respecte as they would have been if no such clause 
existed. The non-delivery, under such circumstances, is 
not a suspension of performance, it is a breach, but one for 
which the buyer agrees he will not hold the seller respon
sible."

I think the above language strictly applies to the condi
tion in question here. Failure to deliver two carloads a 
week was a breach which did not suspend the contract but 
in the absence of the condition would have given the plaintiff 
an action for damages. The Judge has found that it would 
have required from 8 to 12 months to rebuild the mill and 
resume operation. Long before this could have been done, 
the time fixed for deliveries would have expired and the 
contract be at an end. 1 think, therefore, that the plaintiff 
has no claim for damages in respect of the second contract.

I think the case in respect of the last contract might have 
been decided on the ground that the burning of the mill 
was a circumstance not contemplated by the parties when 
the contract was made and the delay necessarily resulting 
was so long as to put an end to it in a commercial sense. 
See Jackson v. Union Marine Ins. Co. (1873), L.R. 8 C.P. 
572.

I would allow the appeal and direct that a verdict he 
entered in favour of the plaintiff for the sum of $498.50, 
together with the costs of the trial of the portion of the 
plaintiff’s claim upon which he succeeds, the defendants to 
have the costs of the trial of the portion on which they suc
ceeded. As success is divided on the appeal, I would allow 
no costs to either party.

Dennistoun, J. A. :—1 fully agree with the conclusions of 
Mathers, C.J. K.B., 61 D.L.R. 609, in so far as the first, or 
10-car, contract is concerned. He sums up in a paragraph 
as follows, 61 D.L.R. at p. 617 :—

“Upon the principle of Doner v. Western Canada Flour 
Mills, 41 D.L.R. 476, 41 O.L.R. 503; Sierichs v. Hughes. 43 
D.L.R. 297, 42 O.L.R. 608, and Gerow V. Hughes, 43 D.L.R. 
307, 42 O.L.R. 621, it seems to me that the plaintiff has now 
lost the right to claim damages for the non-delivery of the 
3 remaining cars on the first contract. The contract was 
for the delivery at the rate of 3 cars per week. If the 
plaintiff did not order 3 cars in any particular week, he lost
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the right to require delivery to l>e made of that particular 
instalment in any subsequent week, unless there was an ex
tension of time for ordering, as to which I see no evidence. 
It is quite true that the defendants further than asking for 
shipping instructions made no complaint about the delay 
and when the belated order came, filled it. I think they were 
under no obligation to do this, and their filling the order is 
not to be construed as a waiver of their right to raise the 
objection when asked to fill any subsequent orders sent in 
uut of time, or subject them to a claim for damages for 
breach of contract, if eventually they refused to fill orders 
that were not sent in in due time. For this reason, I think 
the action fails with respect to the 10 car contract."

Counsel for the appellant in an endeavour to escape from 
this conclusion of the Chief Justice, argued that the con
tract for delivery at the rate of 3 cars a week was never 
concluded, and that by the telegram of August 26 and the 
telegram in answer of the same date, the parties substituted 
a new contract which was silent as to time of delivery, and 
that delivery within a reasonable time, and not at the rate 
of 3 cars per week, was the result.

I am unable to accept this suggestion. The parties con
templated and agreed upon a steady flow of produce from 
the mill to the plaintiff, and the effect of the telegrams re
ferred to was to postpone the time when the first deliveries 
should be made from August 16 to August 26 only. The 
parties did not vary any other term of the contract which 
they had previously made.

On this branch of the case, I think the appeal should Ik* 
dismissed.

The second, or 50-car, contract is to be construed subject 
to a condition which was incorporated therein. At the top 
of each sheet of the defendants’ letter paper there is printed 
in red ink this statement:—“All agreements herein con
tained or implied are contingent upon strikes, accidents, and 
other delays unavoidable, or beyond our control."

The word “contingent" is defined as meaning “dependent 
upon a foreseen possibility." Century Dictionary, vol. 2, 
p. 1228; 9Cyc. p. 72; 13 Corp. Jur. p. 114; Verdier v. Roach, 
31 Pac. 554, at p. 556. Applying this meaning the aliove 
statement will read as follows : “All agreements herein con
tained or implied are dependent upon the possibility of
strikes, accidents and other delays............" The possibility
foreseen and guarded against is stated in the expression 
used, and to my way of thinking includes delay by fire which
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Man. is, unfortunately, a form of accident to be anticipated and 
~~ guarded against by flour millers.

' The real meaning of the statement is that the agreement»
Sans- are dependent for effect on the absence of strikes, accident- 

chagrin ()r ot()er delays during the time limited for performance— 
Echo the intention of the parties is obvious, though the words used 
Flock are not particularly apt.

Muxs Co. fire w[1jc]1 destroyed the defendants’ mill on Novem-
Dinnfc.toun. ber 28, 1919, was an accident within the contemplation of 

3 *' the parties, which rendered performance of the 50-car con
tract impossible until the mill could be rebult. It never was 
rebuilt.

The trial Judge finds that 12 months would necessarily 
elapse before the rebuilding could have taken place, and he 
allows the defendant a delay of 12 months during which the 
delivery of flour and by-products is suspended. On the ex
piration of the year, he imposes the obligation of resuming 
deliveries and of paying damages for default in so doing, 
such damages being the difference between the contract 
prices and the market prices estimated on three cars on the 
last day of each week commencing with December 5, 1920. 
for 12 consecutive weeks.

The plaintiff insists that he is entitled to damages as of 
May 15, 1920, that being the date on which the defendants 
denied liability, and he claims something over $34,000.

There being no evidence upon which damages could lie 
assessed subsequent to May 15, 1920, judgment has been 
entered for nominal damages without costs.

With much respect, I consider a delay of 12 months too 
onerous a burden to impose upon either party to a com
mercial contract of this kind. From year to year, the price 
of wheat and of flour varies in accordance with conditions 
beyond the control of the parties, and changes occur which 
cannot be foretold by the shrewdest of traders.

The delays which the parties had in mind when they made 
this contract were reasonable delays, and it is for a jury, or 
for a Judge sitting as a jury, to say what is reasonable under 
the circumstances.

If the delay which intervened by reason of the fire which 
destroyed the defendants’ mill must necessarily be for an 
unreasonable period from a commercial point of view, then 
either party was at liberty forthwith to declare the con- i 
tract at an end, and, in my view, this contract for the sale 
of 50 cars of flour and feed was at an end, because, within 
the meaning of the written words of that contract, an acci-
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dent, unavoidable and beyond the control of the defendants, 
had occurred, the effecta of which could not be overcome 
within a reasonable time.

There is, I think, ample authority for such a conclusion. 
The point hâs been well stated in these words in 25 Hals. p. 
219, sec. 377

"Where postponement is made on the coming into exist
ence of a specified state of affairs, and a reasonable time for 
the delivery and acceptance of the undelivered residue of 
the goods elapses before the state of affairs has come to an 
end, the contract is wholly discharged as against both 
parties.”

This proposition of law is based upon numerous cases of 
which reference is made to the following:—

tic Olcaga v. West Cumberland Iron & Steel Co., 4 Q.B.D. 
472, is a case which deals with the right of a plaintiff vendor 
to recover damages for the refusal of the defendants to 
accept delivery of ore .which had been held back by the 
plaintiffs under the authority of the following clause in the 
contract between them (p. 473) :—

“Deliveries to be made at the rate of from 800 to 1,300 
tons per month, provided we [plaintiffs] are able to procure 
tonnage at or under the rate of 16s. 6d. per ton.

No responsibility to attach to us should we be prevented 
from delivering all or any portion of the ore, through any
dangers and accidents of the mines............... or through any
circumstances beyond our own control.”

It was held by Cockburn, C.J., Lush and Manisty, JJ. : ( 1 ) 
That the plaintiffs were entitled to deliver quantities of the 
ore which they had previously withheld while freights were 
above the limit, provided such deliveries were made within 
a reasonable time, having regard to the contemplated dura
tion of the contract, the means which they had to make up 
arrears, etc.; (2) That they were not entitled to deliver 
quantities which they had previously been prevented from 
delivering from dangers and accidents of the mines, etc., 
such quantities being as much struck out of the contract as 
if they had been actually delivered.

King v. Parker (1876), 34 L.T. 887: In this case the 
contract was for the supply of coal at the average rate of 
2 trucks per day; “in the event of a colliers' strike or acci
dent the vendors do not bind themselves to keep up the daily 
■supply," It was considered by Pollock, B., that a delay of 
4 months owing to a strike was not under the circumstances 
such as to entitle the defendant to consider the contract at
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an end in a commercial sense and judgment was given for 
the plaintiff.

It seems fair to infer that had the Court considered the 
delay unreasonable in a commercial sense, the judgment 
would have gone the other way.

Geipel v. Smith L.R. 7 Q.B. 404, is a charter-party case. 
It was agreed that the defendants’ vessel should, with all 
convenient speed, sail to a spot as directed by plaintiffs, anti 
there load a full cargo of coals; and then as soon as wind 
and weather should permit, proceed to Hamburg and there 
deliver same, the restraint of princes and rulers (inter alia) 
excepted. The Port of Hamburg was blockaded by the 
French fleet and the defendants renounced the charter- 
party. They were held justified in so doing. Cockhurn, 
C.J., L.R. 7 Q.B., at p. 410, says;—

"But then it is said that the exception must lie taken to 
apply to the whole contract, and that, inasmuch as the de- 
fendants were bound to sail as soon as wind and weather 
would permit, that must mean, if there be no such restraint; 
and if there be, then so soon as wind and weather permit 
after the restraint is removed. But it would be monstrous 
to say that in such a case the parties must wait—for the 
obligation must be mutual—till the restraint be taken off— 
the shipper with cargo, which might be perishable, or its 
market value destroyed—the shipowner with his ship lying 
idle, possibly rotting—the result of which might be to make 
the contract ruinous. At all events it must lie taken that 
the restraint must cease within a reasonable time, and that 
the duty of the defendants was to wait only a reasonable 
time prepared to carry out their contract should the re
straint be removed.................... It is a sufficient answer on
the defendants’ part that it was not likely to be removed 
within a reasonable time."

And Blackburn, J. says at p. 413:—
"The goods owner stipulates to get his coals delivered 

within a reasonable time, and it would be monstrous to say 
that, in the event of a blockade, he was bound to provide a 
cargo and keep it on board all the time, until, at the very
least, all commercial profits would be at an end...........  The
object of each of them was the carrying out of a commercial 
speculation within a reasonable time.”

Jackson v. Union Marine Ins. Co. L.R. 8 C.P. 572, is a case 
dealing directly with a policy of marine insurance, and in
cidentally with a charter-party in which there was a provi
sion that the vessel was “to proceed with all convenient
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speed—dangers and accidents of navigation excepted." The 
ship having been for a short time upon the rocks and exten
sive repairs being necessary, the jury were asked: (1) 
Whether there was a constructive total loss of the ship: 
(2) Whether the time for getting the ship off and repairing 
her so as to be a cargo-carrying ship was so long as to make 
it unreasonable for the charterers to supply agreed cargo 
at the end of such time; (3) Whether such time was so long 
as to put an end in a commercial sense to the commercial 
speculation entered upon by the shipowner and the char
terers. The jury answered all these questions in the affirma
tive and judgment was given absolving the charterers from 
loading the vessel.

The case of New England Concrete Construction Co. v. 
Sheppard and Morse Lumber Co. (1915), 107 N.E.R. 917, 
construes a contract in which there was a provision that : 
“all contracts are contingent upon strikes, fires, breakage of 
machinery and other causes beyond our control." A fire 
having occurred it was held by the Supreme Judicial Court 
of Massachusetts that the effect of this clause was not to ex
tend the time of performance beyond the time limit, but 
wholly to relieve the defendant from the obligation to fur
nish the flooring called for by the contract.

In the case at Bar, the condition deals with “delays" only, 
and is to that extent distinguishable from the Massachusetts 
case.

The trial Judge when considering the question of delay 
did not address himself to the question of “reasonableness in 
a commercial sense," and even had he done so and considered 
the delay unreasonable, the result would not differ in sub
stance from that at which he arrived. Judgment has been 
entered for nominal damages without costs. In my view, 
the action should have been dismissed with costs, but as 
there is no cross-appeal, it is sufficient to say that this appeal 
should be dismissed with costs.

Prendergast, J.A., concurred in dismissing the appeal.
Appeal allowed.

1‘ERKINS ELECTRIC Co. v. ORPEN.
Supreme Court of Canadu, Darien, C.J., Idington, Anglin, Brodeur 

and Mignault, June 17, 1922.
Fraudulent conveyances (^VIII—40)—Fraudulent intention— 

Necessity or proving—Statute IS F.i.iz., cii. 5—Fraudu
lent Conveyances Act, R.S.O. 11114, ch. 105—Construc
tion.

Under the statute 13 Eliz., ch. 5. and the Fraudulent Convey
ances Act, R.S.O. 1914, eh. 105, where a conveyance is for valuable
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i-imsidt-rutiun. the fraudulent intention iwtvniry to atoid the , .... 
voyance must be established in the particular ease when it runic, 
for decision. It is a question of fact in each ease, and in its sulu- 
thin the necessity of establishing an actual fraudulent intention u- 
distinct from a mere intention to prefer must be kept in mind.

[HtijiLiHimii v. IIYHtciiilan (1919), 4s 1I.L.IÎ. .V.I7, Il O l.l.
208. followed.]

Appeal front the judgment of the Apiiellate Division of 
the Supreme Court of Ontario affirming the trial judgment 
which dismissed an action to set aside a hill of sale of stock 
in trade as a fraudulent preference. Affirmed.

The judgment appealed from is as follows :—
Meredith, C.J.C.P. :—The defendant, Ahrant Orpen. set 

his son Abram up in a business, of an extensive character, 
in the making and sale of electrical appliances, the business 
being carried on in the name of The Electric Specialty anil 
Supply Company, the father, in a fatherly way, advancing 
money to, and going security for, the concern to the amount 
of apparently about $15,000.

Early in the year 1916, and during the first few months of 
that year, the son, trading in the name which I have men
tioned, entered into contracts with the plaintiff to sell and 
deliver to him a large quantity of electrical appliances all 
of which were to lie delivered in those months ; but the con
tract was one of so disastrous a character that it was never 
performed, and eventually the plaintiff recovered against 
the Electric Specialty Co., a judgment for $7,150 damages 
and for costs, for the breach of them.

The breach occurred on March 27, 1916, the times for 
delivery having been extended at the defendant's request 
until that day; after that the defendant sought further 
delay, but the plaintiff, although he took no legal proceeding 
for months after, gave no further extension of time ; anil 
so on that day had a good cause of action on a mercantile 
contract for the damages which were afterwards awarded 
to him in that action.

In the month of April or May of the same year, a scheme 
was entered into by father and son under which the Electric 
Specialty and Supply Co., owned by the son, and backed 
by the father to a considerable extent, was substantially 
transformed into and became the Hessco Electric Manufac
turing Co., owned by the father and in which the son ap
peared only as a paid employee.

A bill of sale, dated May 29, 1916, from the son, des- | 
cribed as a merchant, to the father, described as a capitalist, 
of all the stock-in-trade and goods and chattels of the Elec
tric Specialty and Supply Co., was made for the express
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consideration of $15,000, and was filed on June 2, 1916. Vau
lt is said that the book debts were not included in this 

transaction, but that they were collected by the new com- —-
pane, or by the old employees of the other company, and P™K,Na 
appiicd in payment of its debt. 'co™1*

The affidavit of bona fidm, entered on the bill of sale, and r. 
made by the father, states that it was made for good con- °RPEN- 
sidération, namely, $15,000, as set forth in the instrument, 
in which it is said to lx1 $15,000 paid by tbe father to the 
son at or before the sealing and delivery of the instrument.

At that time the amount due by the son to the father was 
not $15,000 but was $6,544.51, as sworn to by the auditor: 
the father was indirectly liable for the rest, making in all 
about $15,000.

The father’s testimony at the trial as to the real reasons 
and consideration for the bill of sale is fairly shown in these 
extracts from the reporter’s notes of the trial:—

“Mr. Spence: You took these goods and took them to your 
own place of business'.’ A: 1 leased that place of business.
Q: And commenced a new business? A: No, I started to 
wind up this business. Q: You were not carrying on an 
electrical business prior to this time? A: No. Q: You took 
these goods and used them as a basis for a new business to 
he called the “Hessco Electric Company"? A: 1 took these 
goods for the purpose of selling them and paying the people 
who were owed, and myself ; 1 didn’t intend to carry on busi
ness any farther. Q: You have carried it on? A: Yes, to 
my sorrow.

(j: You did take these goods and start a new business 
vailed the "Hessco Electric Company"? A : In the first place,
1 had to change the name because the Hydro-Electric was 
suing me for using their name. Q: Suing you? A: The 
Electric Specialty & Supply Co. Q: You said they were 
suing you? A: We all make mistakes. Q: You took these 
goods and took them to a new place? A : New premises.

Q: And you called the company the “Hessco Electric Com
pany’’? A: Yes. Q: Did you register as the “Hessco Electric 
Company"? A: Yes, sir. Q: And your son, what did he 
do? A: Which son do you mean? Q: What did Abram 
Orpen, Jr., do? A: He worked for me for a while. Q: In 
the same business? A: To sell out the stock. Q: And he 
worked for you in the same business? A: You will take m.v 
answer. Q : I want you to answer my question : don’t make 
any mistake as to that. He worked for you in this business?
A: Yes, sir, and got a salary. Q: Did you take an inventory
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of those goods before you took them over there? A : I can’t 
say. Q: You didn’t take one? A: I understood the stock 
was taken at the invoice prices. Q: You don’t know that? 
A : No. Q: You took them over at $15,000.00? A: Yes. sir. 
Q: Why did you take them over? A: Because to pay those 
people they owed, and I wanted pay myself. Another reason 
was that Isle was leaving. Q : Was it the intention to pay 
all the creditors? A : Yes, sir, all the creditors I guaranteed. 
Q: What about the ones you didn't guarantee? A: I didn’t 
pay them. Q : You paid some? A : Yes, sure, they were paid 
out of the proceeds of the sale of those goods. Q: What ones 
did you pay? A: I can’t say. Q: How much did you pay? 
A : I wouldn’t know that either—whatever the documents 
say there. Q: Did you keep no track of the creditors you 
paid, that were not guaranteed by you? A: I suppose they 
were all kept in the books. Q: Just answer my question. 
A : I don’t know. Q : You don’t know whether you paid any 
creditors who were not guaranteed by you? A : I paid credi
tors out of the proceeds of the sale. Q: You paid creditors, 
and you were paying the creditors out of the proceeds of the 
sale? A. That was paid out of the proceeds of these sales. 
Q: How did you carry on then? A: I don’t know how it 
was carried on. Q: Just answer my question again—did you 
pay any creditors except those who were guaranteed by you? 
A: Whatever the books show. Q: Answer the question? 
A: I can't recollect ; all I recollect is this, everybody was 
paid. Q: Did you pay any that were not guaranteed by you? 
A: I suppose, the Hessco people. Q: Well, that is you ? A: 
Yes. Q: So you did pay some of them that were not guar
anteed by you? A: If there were any accounts there, they 
were paid. Q : And the only people whom you didn’t pay was 
the landlord, and Perkins? A: The landlord was paid. Q: 
The landlord was paid up to the time? A : Up to the expiry 
of the lease. Q: He got judgment against the company 
since for an additional sum? A: Yes.”

It is, therefore, very plain that neither the bill of sale on 
its face, nor the affidavit of bona /ides endorsed on it, set 
out the transaction or the consideration truthfully. As no 
attack is made upon it, under the provision of the Bills of 
Sale and Chattel Mortgage Act, the lack of truth in it and 
in the affidavit is important only as bearing upon the ques
tion how much or how little credence should be given to the 
testimony of the father in this action, and upon that ques
tion it is important.

Throughout these transactions, as well as all the litigation
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in any way connected with them, the father anil son have 
been represented by the same solicitor when represented by 
any; a solicitor of much experience, and one as capable as 
any to guide a client amidst the straits, shallows and snags 
of financial embarrassments.

The son has entered no defence to this action, and he was 
duly noted in default. An attempt was made to examine 
him for the purpose of discovery, but though he attended 
upon the appointment, he would not submit to examination ; 
in consequence of which, an application to commit him was 
made and an order obtained which cannot lie executed be
cause he is a fugitive from it and cannot be found ; so it was 
stated at the trial, and appears in the reixirter’s notes of it.

The case is plainly one in which he should have been put 
in the witness box for the defence, as such cases as Mer
chants Bank V. Clarke (1871), 18 Gr. 594, shew.

The rights of the parties depend on the real purpose of 
the transaction; if it were made in consideration, and for 
the purpose, of payment of all the obligations of the son’s 
business by the father, then the plaintiff is entitled to be 
paid by him ; he is a trustee of the property for that pur- 
liose. If it were made for the purpose of defeating, hinder
ing, delaying or defrauding the plaintiff, he is entitled to 
have it set aside : Fraudulent Conveyances Act, R.S.O. 1914, 
ch. 105, sec. 3.

If it were not made for the purpose of paying all obliga
tions, for what other purpose could it have been made than 
to defeat the plaintiff’s claim?

What other reason could there be for changing the name 
in which the business was carried on? The father at the 
trial, in a vague way, spoke of the Hydro Electric Commis
sion objecting to the use by his son of the name in which he 
carried on the business ; but he knew that that was long be
fore this transaction and at a time when the son was using 
the word Hydro as the first word of the business name ; and 
he knew also that that word had long before been dropped 
out of the name, and that the Commission was satisfied.

Another reason given was that a capable employee of the 
son. having also an interest in the profits of the business, 
had left it; but whilst that might possibly be an additional 
reason for giving up a business that was not found to be a 
profitable one, it could not be a reason for changing the 
name.

On the other hand, if the purpose were to escape from 
the bad bargain made with the plaintiff, the change of name
26—70 O.L.R.
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C«n. would be the first and most helpful ruse. Finding that the 
concern contracted with had ceased to exist, the chances 

—— were that the person contracted with would make contracts 
Perkins elsewhere and deem it hopeless to look for damages from the 

Lj£)™lc defunct concern ; but the plaintiff proved to be a more than 
v. ordinarily tenacious contractor. The game was well played 

Orfen. an(j ghould have succeeded in nine cases out of ten, but the 
plaintiff proved to be one of the much less number who can
not be “bluffed.”

Again I ask, what other reason than to defeat the plain
tiff’s claim could the defendant have had?

Neither the father nor the solicitor can plead innocence 
of a knowledge of the ways of the world and the tricks of 
trade, in others; the son might say that he was but a debu
tant, although described as a merchant, but neither of the 
others could hope to pass muster in any such disguise; with 
their keenness and knowledge and experience in business 
matters of all kinds, it is impossible that all that was done 
by them could have been done without a knowledge of the 
main, if not only, reason for the transfer of the business, 
the sudden cutting off of the son’s business career in which 
his father had launched him; the paternal and filial rela
tions between them continuing, as is shown by the son re
maining in the business, apparently much as before, he 
being paid by the father by way of a salary.

In all the circumstances of the case, it is impossible for 
me to reach any other conclusion than that the transfer of 
the property and business was made for the purpose of de
feating the plaintiff’s claim, which then had existed for some 
time and needed only an assessment of damage to fix the 
amount of it in money. To borrow a simile employed by a 
Judge of this Province in an election case; I can no more 
believe that the father did not know of the disastrous con
tract and endeavour to escape it than I can believe that he 
could be immersed in the waters of the bay of Toronto and 
come out dry and clean.

It is, therefore, not necessary for me to apply the rule 
applicable to such cases as this and generally applicable to 
the affairs of life, that a person must, or at least ought to 
be taken to have intended that which is the natural conse
quences of his acts.

But it is said that the Fraudulent Conveyances Act is 
inapplicable; because it does not prevent preferring one 
creditor to another ; but a conveyance in good faith to one 
creditor is a very different thing from a conveyance made
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with intent to defeat another creditor, the latter cannot be 
supported unless made for good consideration to a person 
not having at the time of the conveyance to him notice or 
knowledge of such intent ; sec. 5 of the Act: and here there 
is no pretence that the conveyance was made to prefer the 
father: that is rather repudiated ; and the assertion is that 
it was made for the purpose of paying the creditors.

And it is immaterial how valuable the consideration given 
may be, or how strong the intention actually to transfer the 
property may be, if there is notice or knowledge of intent 
to defeat creditors or others : section 6 of the Act.

A good deal was said about the plaintiff not being a “credi
tor" under the Assignments and Preferences Act, R.S.O. 
1914, ch. 134, but nothing turns upon that for the reasons 
just given ; no consideration can support the transaction if 
entered into to defeat creditors or others. But why was the 
plaintiff not such a creditor? He had contracts with the 
son which the son had broken ; the breaches were such as to 
give him a lawful claim at once against the son for the 
amount that was afterwards awarded : that is to say, on the 
day of the breach—March 27,1919—the son owed the plain
tiff that amount and owed it none the less because the 
amount had to be ascertained by the law’s method before 
judgment could be entered and execution issued for the par
ticular amount. Damages, and damages only, flow from 
every breach of contract and it can make no difference in 
principle that some may be ascertained easily and quickly 
and others with some difficulty and delay only.

We are in quite as good a position to consider the ques
tions involved in this case as the trial Judge was, if not in a 
better position ; and it is plain that, at the outset of his judg
ment his compass was not truly set—he misdirected himself 
to some extent, in these words : “In order that the plaintiff 
should succeed, he must establish that he was a creditor 
. ... at the time the alleged fraudulent conveyance 
took place.”

It is, I think, quite clear that he was ; but it was not neces
sary that he should have been.

I am in favour of allowing the appeal.
Latchford, J. :—I agree.
Middleton, J. :—Appeal from the judgment of Orde, J., 

pronounced at the trial of the action on May 26, 1921, dis
missing the action with costs.

The action was brought by judgment creditors of Abram 
Orpen, Junior, for the purpose of setting aside and having
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declared fraudulent and void a bill of sale of the stock-in- 
trade of Abram Orpen, Junior, to his father and co-defend- 
ant Abram Orpen, Senior, dated May 29, 1916.

The judgment recovered by the plaintiffs against the de- 
fendant Abram Orpen, Junior, who carried on business 
under the name of the Electric Specialty and Supply Co., 
was recovered on May 7, 1918, and is for $7,150 and costs.

The circumstances giving rise to the litigation resulting 
in this judgment appear in the report of the trial and upon 
the appeal in (1918), 14 O.W.N. 190; affirmed 14 OW N 
252. Shortly, the story is this:—Orpen, Junior, who was 
carrying on business in a small way as manufacturing, 
among other things, sockets for electric lights, entered into 
a contract to supply the Perkins company with a very large 
number of sockets at what appeared to be an exceedingly 
satisfactory price. For the purpose of manufacturing these 
sockets, he required a considerable quantity of sheet brass, 
and he had, as he thought, entered into arrangements to 
obtain the necessary brass at a price which would have left 
him a large profit. Owing to the sudden advance in the 
price of brass which had been foreseen by the plaintiffs but 
which Orpen did not reckon upon, he found himself unable 
to carry out his contract without sustaining large loss; he 
also found himself by reason of lack of funds unable to pur
chase the necessary supplies. The whole of this trans
action took place early in 1916. At the time of the convey, 
ance, it was probably manifest to Orpen, Junior, that un
less he had some legal defence to the action, he was bound 
to face a substantial loss.

The action did not come to trial until some 2 years later 
when, notwithstanding strenuous argument on the part of 
counsel for the defendant, the plaintiff recovered the sub
stantial damages already mentioned.

Owing to the conveyance in question, it is extremely un
likely that anything will ever be recovered upon the judg
ment unless the conveyance is set aside. The conveyance 
was, in this action, attacked as offending against the Pro
vincial Act relating to preferences. This attack failed— 
anti I think rightly failed—for the simple reason that at the 
dale of the conveyance the plaintiff was not a creditor. There 
was then a contract but there had not then been a breach of 
the contract, and there had been no assessment of the un
liquidated damages flowing from that breach. As all the 
members of the Court agree in this view, I do not need to 
elaborate it.
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The conveyance was also attacked upon the ground that 
it offended against the statute R.S.O. 1914, ch. 105, sec. 3, sr 
,1 *(</., commonly called the Statute of Elizabeth.

I have considered with great care the judgment of my 
Lord in which he holds that a case within the statute has * ", ™ 
licen made. I am however quite unable to agree with him in r. 
this respect. To understand the view that I entertain, the °Kr,:N- 
facts must be set forth with some little care. Orpen, Junior, 
was a young man with little business experience. He started 
in this business with the knowledge and approval of his 
father and with his father’s pecuniary backing. The busi
ness established was the business of his own and not of the 
father. Possibly, owing to business inexperience, and |K>s- 
silily owing to the circumstances arising out of the war, the 
business from its inception resulted in a loss; its whole 
career was disastrous. Orpen Senior not only advanced 
considerable sums of money but became surety to the bank 
with respect to other advances, and also to certain creditors 
who had supplied goods.

At the time of the conveyance in question, Orpen Junior 
desired and required a further advance if the business was 
to he continued. The father refused to make this advance 
and determined to take the loss that confronted him. It 
was arranged that the business should be transferred to 
him. A lump sum was fixed as the price, $15,000, a sum 
which appears to be far more than could have been realised 
from the assets as they stood. Orpen Senior then arranged 
that lie would pay, not merely the liabilities for which he 
was tiie surety, but all the other trade creditors of the busi
ness. His own evidence is not very clear as to how this 
worked out as he has apparently only a vague knowledge 
of the figures, but the accountant who gave evidence makes 
the situation plain. At the date of the transaction, the 
balance due to Mr. Orpen Senior for advances already made 
was $14,904.81 ; he made advances to pay the bank and 
other creditors of $6,940, the result being that after credit
ing llic $15,000 allowed as the consideration for the bill of 
sale there is a balance due to him of $6,544.51. He then 
proceeded to realise as best he could on the assets, not real
ising the $6,000. Young Orpen was employed to assist in 
the realisation for some time at a salary of $50 per month.

At the hearing, Orpen Senior gave evidence, and stated 
that he did not know of the Perkins’ contract or claim at 
the time of the transaction, and the trial Judge has believed 
him. There is no evidence whatever to contradict this, al-
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Can. though it is suggested that this statement cannot be be- 

lieved. For myself, I have little difficulty in believing the 
' ' statement, for I do not think that Orpen junior in any way 

Perkins realised that there was any such liability as that which 
Electric materialised in the judgment against him, and I had some 

opportunity of understanding the situation owing to the 
Orpen. fact that I presided at the trial of the first action.

Somewhat violent language has been used during the 
course of the discussion of this case in Court as to the story 
told and as to the conduct of the father. The attack made 
upon him is, I think, entirely without foundation. He 
helped his son in an attempt to start a business; when this 
proved disastrous, he took over the existing assets and 
paid the existing debts in full. Had he chosen to 
stand on one side, and permitted the assets to lie 
sold through the shreiff, he would have had to face the 
loss on the accounts that he had guaranteed, but the 
creditors, unless secured by his endorsement, would have 
received but little, and he would not have been out of pocket 
anything like as much as he now loses. If I am right in the 
view which I entertain, that the onus was upon the plaintiff 
to prove the intention to defraud and that this onus could 
not be satisfied in the absence of positive evidence by the 
mere disbelief of the negative, then the plaintiffs' case is 
hopeless. A fortiori, his appeal should be hopeless when the 
trial Judge who saw the witness expressly believes his word.

But, even assuming that Orpen Senior had notice and 
knowledge of the contract and the breach and of a liability 
for damages, I still think that the plaintiff must fail. The 
bill of sale was made for valuable consideration, anil the 
most that can be said against it is that there was some inten
tion on the part of Orpen to prefer himself and to place him
self in the position in which he could safely make advances 
to pay all those who had claims against the business for 
advances or goods sold. This is not enough ; the cases, 1 
think, establish that the mere intention to prefer one credi
tor or a class of creditors does not render a conveyance vul
nerable under the Statute of Elizabeth merely because such 
payment exhausts the debtor’s assets with the inevitable 
consequence that the less favoured creditors must go un
satisfied. We are so imbued with the spirit of the bank
ruptcy law and the provisions of our statutes regarding un
just preferences that we arc in danger of forgetting the 
common law which is the foundation of the Statute of Eliza
beth which regards even the preferential payment of a credi
tor as a righteous act.
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The general question was discussed in Hopkinson v. WVx- 
lerman (1919), 48 D.L.It. 597, 45 O.L.R. 208, and the law 
need not again be reviewed. I adhere to the conclusion 
there stated, which I do not think is disputed, that where 
a conveyance is for valuable consideration the fraudulent 
intention necessary to avoid the conveyance must be estab
lished in the particular case when it comes for decision. It 
is a question of fact in each case, and in its solution, as 
already indicated, the necessity of establishing an actual 
fraudulent intention as distinct from a mere intention to 
prefer must be kept well in mind. The familiar words of 
Fry, J„ in Rc Johnson (1881), 20 Ch.D. 389, at p. 393, may 
be quoted :—

“The effect on a deed of this sort of its being for good 
consideration is very great. It does not necessarily show 
that the deed may not be void under the statute, because in 
many cases good consideration has been proved, and yet the 
object of the deed has been to defeat and delay creditors ; 
such has been, therefore, for an unconscientious purpose, 
and the fact that there has been good consideration will not 
uphold the deed. But nevertheless it is a material ingredient 
in considering the case, and for very obvious reasons : the 
fact that there is valuable consideration shows at once that 
there may be purposes in the transaction other than the 
defeating or delaying of creditors, and renders the case, 
therefore, of those who contest the deed more difficult."

The Judge then quotes the similar words of Turner, L.J., 
in Harman v. Richards (1852), 10 Hare 81 at p. 89, 68 E.R. 
847: “Those who undertake to impeach for mala fidcs a 
deed which has been executed for valuable consideration 
have, I think, a task of great difficulty to discharge.”

In the case of Middleton v. Pollock (1876), 2 Ch.D. 104, 
a solicitor found himself in trouble and owing many clients. 
He put in the hands of the trustee, certain funds for the 
purpose of paying certain creditors whom he desired to pre
fer, possibly because of peculiar affection for them, or pos
sibly because he feared criminal proceedings if these clients 
remained unpaid. This transaction was attacked, and it 
was found that the only channel of escape was ria the Stat
utes of Elizabeth now in question. Jessel, M.R., says, at 
pp. 108-109 :—

"As between these preferred clients and the rest of his 
clients, whatever may be the morality of the case, as far as 
I know, there is no law which prevents a man in insolvent 
circumstances from preferring one of his creditors to an-
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C*n. other except the bankruptcy law............It has been decided,
s if decision were wanted, that a payment is bona fide within 
21_ the meaning of the statute of Elizabeth, although the man 

Perkins who made the payment was insolvent at the time to his 
CoTRK own knowledge, and even although the creditors who ac- 
v. cepted the money knew it. Therefore, the mere fact of the 

Orpen. deliberate intention of Mr. Pollock, if he entertained that 
Devi«, c.j. deliberate intention, of preferring, in case of insolvency, 

this selected list of clients to the others, would not be suffi
cient to avoid this claim. Assuming, therefore, that it had 
been proved not only that he was insolvent but also that he 
was insolvent to his own knowledge, I think that, looking 
at the words of the statute and the authorities, the payment 
was bona fide if it was intended to be a payment, and the 
security was bona fide if it was intended to be a security. 
The meaning of the statute is that the debtor must not 
retain a benefit for himself. It has no regard whatever to 
the question of preference or priority amongst the creditors 
of the debtor."

In Freeman v. Pope (1870), L.R. 5 Ch. 538, a case deter
mined by Hatherley, L.C., and Giffard, L.J., it was deter
mined that the mere fact that a settlement had been made 
to the disadvantage of a creditor, even though a creditor 
at the date of the conveyance is not of itself sufficient to 
enable him to successfully attach the conveyance. It was 
also determined that if the settlement is not founded upon 
valuable consideration the proof of the actual intention 
might be inferred from the circumstances. It is to be in
ferred from the argument and discussion that where settle
ment is founded upon a valuable consideration positive and 
actual proof is necessary. This proposition in truth has 
been already determined in the cases of Holmes V. Peunrn 
(1856), 3 K. & J. 90, 69 E.R. 1035, and Lloyd V. Attwood 
(1859), 3 DeG. & J. 614, 44 E.R. 1405.

Upon all these grounds, I think the judgment should be 
affirmed, and the appeal should be dismissed with costs.

Lennox J., agreed with Middleton, J.
W. K. Fraser, for appellant.
J. M. Ferguson, K.C., for respondent.
Davies, C.J. :—I am to dismiss this appeal with costs. 1 

fully agree with the judgment of Middleton, J. (1921), ante 
p. 403, in the Court of Appeal and do not think any good 
purpose will be served by adding anything additional to 
what has been said.

IDINGTON, J.:—For the reasons assigned by Middleton,
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J„ in the second Appellate Division of the Supreme Court 
of Ontario, I think this appeal should lie dismissed with
costs.

ANGLIN, J.:—I entirely agree with the judgment de
livered in the Appellate Divisional Court by Middleton, J„ 
and cannot usefully add to it anything except a reference to 
Mulcahp v. Archibald (1898), 28 Can. S.C.R. 523, cited at 
Bar by Mr. Ferguson.

Brodeur, J.:—I concur in the result.
MlGNAVLT, J. :—In my opinion, the trial Judge arrived 

at the right conclusion on the evidence. I have fully con
sidered everything stated by Mr. Fraser in his carefully pre- 
pared argument, hut in a case such as this one the judgment 
of the trial Judge is deserving of the greatest weight. I 
have no hesitation in dismissing the appeal with costs.

Appeal dinmiêsed.

SMITH V. CANADIAN PACIFIC It. Co.
Saskut rhénan Court of Appeal, Hanltain, C.J.S., McKay and Martin, 

JJ.A. November 7, 1922.
Evidente ($VIIJ~640)—Railway crossing—Negligence—Failure 

to blow whistle—Positive and negative evidence—Value 
of—Finding of jury.

The jury may properly consider and attach great weight to the 
evidence of witnesses who testify that a train did not blow its 
whistle at the proper place before crossing a highway and where 
the jury has found that the defendant was guilty of negligence in 
that the whistle was not blown to meet the statutory law, and 
where there is evidence on which such finding can be made, an 
Appellate Court will not interfere with such finding.

Negligence (4IIB—86)—Contributory—What constitutes.
A young girl riding with her father in his car, which lie is 

driving, has a right to rely on him as a competent and careful 
driver, and is not guilty of contributory negligence in not keep
ing a lookout for approaching trains and warning the driver.

Appeal by defendant from the trial judgment, in an 
action for damages for injuries received when the automo
bile in which plaintiff was riding was struck by defendant’s 
train. Affirmed.

L. J. Repcraft, K.C., t >r appellant.
O. H. Barr, K.C., for respondent.
HaulTAIN, C.J.S. :—The facts of this case are fully set 

out in the judgment of my brother Martin. On the trial of 
the action the findings of the jury were as follows:—

"Q: Was the accident in which the plaintiff was injured 
caused by any negligence on the part of the defendant? 
A: Yes. Q: If so, in what did such negligence consist ? 
A : The engineer did not blow the whistle to meet the re
quirements of the statutory law. Q: Was the plaintiff guilty

e.A.
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Saak, of any negligence that contributed to the accident? A:Xo, 
— Q: If so, in what did such negligence consist? A : ......  Q:

' ' At what amount do you assess the damages? A: $3,000." 
Smith The findings on the first and second questions were made 

C P It" Co on very confl'cting evidence and should not, in my opinion. 
' ' ' be disturbed. It was contended very strongly for the appel-
™. lant that the evidence on this point given on behalf of the 

respondent was at best of a negative character, while the 
evidence for the appellant was of a positive and affirmative 
character. This distinction must not be drawn too finely. 
The witnesses Leibel and Lorlacher both swear positively 
that the whistle was not blown when the train passed the 
whistling post. They were in a position in relation to the 
train and the whistling post where they must have heard 
the whistle blow if it had been blown. Leibel, at least, says 
that he saw the train as it was coming past the whistling 
post, and in answer to the question, “Why were you watch
ing it?” replied: “Because Mr. Smith ahead of us had made 
no attempt to either go fast or stop, so I kind of expected any 
time to hear the train—the whistle blow because that car” 
(Smith’s) "was ahead of us and I could see it was getting 
in danger all the time." Again, on being asked his reason 
for saying the whistle was not blown, he said : “Because the 
train did not whistle, watched him all the way coming down 
and kind of expecting to hear him whistle because the car 
was ahead of us and I could see, pretty near see it was get
ting in danger more of the time.”

The other ground taken in support of the appeal was that 
the plaintiff was guilty of contributory negligence, and that 
the finding of the jury as to her negligence was perverse 
and against the weight of evidence.

The evidence shews that the plaintiff, a girl of 16. was 
being driven into town by her father in his automobile 
She sat on the back seat of the car, on the left hand side. 
There was a trunk in the back part of the car, between the 
front and back seats, wi.ich obliged the plaintiff to sit well 
to the left hand side of the car. The car was closed on the 
right hand side, that is, the curtains had been put on. Some 
of the mica in the curtain had been broken and was covered 
up with cloth, but there was some mica left through which 
a view of the railway track was possible. The plaintiff ad
mitted that she did not keep a look-out watch for any train 
which might have been approaching the railway crossing, 
but added that she could not have done so very easily as she 
would have had to get up from where she was sitting, pre-
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sumalily because the trunk was between her and the curtain 
on the right hand side.

The charge to the jury on this point, which I think it 
desirable to quote nearly in full, was as follows :—

“The third question is, ‘Was the plaintiff (that is, Mary 
Smith) guilty of any negligence that contributed to the 
accident?’ You will bear in mind, of course, that it was the 
father who was driving the car, that she was sitting in the 
rear seat of the automobile. She is not responsible or an
swerable for any negligence on the part of her father. Was 
she negligent herself? Did she omit to take some care 
which the ordinary reasonable person in her position would 
have taken on the occasion in question? That is the question 
for you to consider. Was she justified in leaving all the 
responsibility, we will say, of driving and looking out for 
dangerous crossings to her father, who was driving the car, 
or should she as an ordinary person exercising reasonable 
care, being a passenger in the back seat of the car, have 
kept a lookout for herself and have observed the train or 
heard signals if the signals were given? It is entirely for 
you to say, gentlemen of the jury, as to whether—and I 
would hardly go as far as her counsel in saying that there 
should be much less care exercised on the part of a girl of 
sixteen of her grade of intelligence than by an older person 
—there was any lack of care on her part, such care as an 
ordinary person placed in her position would have taken on 
the occasion in question. The suggestions are that she 
should have looked out and seen the train, and of course if 
she saw the train, saw the danger, I think you will agree 
with me that it would have been incumbent on her, it would 
be her duty, it would be the duty of any reasonable person, 
to have notified the driver of the automobile. So practically 
it resolves itself into the question whether an ordinary per
son exercising reasonable care would have kept a watch 
or looked out to see whether any train was coming on the 
occasion in question. That is a matter of inference. You 
have heard all the evidence, you know how she was seated in 
the car, in the back seat ; she thinks she was on the left side, 
if I recall the evidence properly, and the curtains were up 
on the right; apparently some of the mica had been des
troyed, and where some of it, at least, had been patched 
over, according to her evidence, with cloth, but there still 
was some mica opposite the back seat through which she 
could have looked and seen the railway track. Now was

c.A.
Smith 

C.P.r'. Co.

Hsultein.
C.J.S.



412 Dominion Law Reports. [70 D.I..R.

Sask. she or was she not negligent in not looking out for the train 
CÜL in question?"
—- Leaving out of consideration, for the moment, the que».

SM,!TH lion of law which I will discuss later on, this portion of the 
C.P.R. To. charge was too much in favour of the defendant in several 

particulars, but mainly because it left to the jury to decide 
( .i s whether under all the facts of the case there was a duty 

cast on the plaintiff, a passenger and the infant daughter 
of the driver, of keeping a lookout for herself and warning 
the driver against possible danger from an approaching 
train.

In view of the foregoing, I cannot see any reason for ques
tioning the finding of the jury on this point. I am further 
of the opinion that the plaintiff was entitled to succeed on 
this issue for the following reasons. The case on this point 
involved two questions; first, whether there was any duty 
on the plaintiff to take care, which was for the Judge to 
decide, and second, if there was such a duty, whether there 
had been a breach of it proved, which was a question of fact 
for the jury. In my opinion there was no evidence to go 
to the jury of the breach of any duty which the plaintiff was 
obliged by law to perform. Negligence consists in omitting 
to do something which ought to be done. If there is no duty 
to take care, there is no negligence in the legal sense of that 
word. Blyth V. Birmingham Waterworks Co. (1856), 11 
Exch. 781, 156 E.R. 1047.

Thomas V. Quartermainc (1887), 18 Q.B.D. 685, Bowen. 
L.J., at p. 694, says:—“The ideas of negligence and duty arc 
strictly correlative, and there is no such thing as negligence 
in the abstract, negligence is simply neglect of some care 
which we are bound by law to exercise towards somebody."

The Supreme Court of Canada, when this case was before 
it at an earlier stage in its history (1921), 59 D.L.R. 373. 
62 Can. S.C.R. 134, decided on the authority of Mills v. Arm
strong: "The Bernina" (1888), 13 App. Cas. 1, that the 
plaintiff was not liable for the negligence of her father, the 
driver of the automobile “as he was neither her servant nor 
agent but was the owner and the driver of the car having 
sole control of it with which she had neither the right nor 
the power to interfere.” (59 D.L.R. at p. 377). It was fur
ther held that the law as stated in The "Bernina" case, with 
respect to the non-liability of passengers on board of an 
omnibus or a steamship, is applicable, in the absence of any 
special facts to the contrary, to those travelling in private
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motors. C.R.R. Co. v. Smith, 59 D.L.R. 373. 62 Can. S.C.R. 
134.

This vase only decided that the contributory negligence of 
the father, who was neither the servant nor the agent of the 
daughter, was no defence in the daughter’s action against 
the railway company. But it would also appear to be auth
ority for the proposition that there was no duty on the part 
of the daughter to look out for an approaching train. (Per 
Davies, C.J.. 59 D.L.R., at p. 377, distinguishing the case 
of G. T. R. Co. v. Dix ou (1920), 51 D.L.R. 576, 47 O.L.R. 
115).

In The "Bernina" case, Lord Watson, 13 App Cas. 1, at 
p. 18, said :—

“1 am of opinion that there is no relation constituted be
tween the driver of an omnibus and its ordinary passengers 
which can justify the inference that they are identified, to 
any extent whatever with his negligence. He is the servant 
of the owner, not their servant ; he does not look to them for 
orders, and they have no right to interfere with his conduct 
of the vehicle, except, perhaps, the right of remonstrance 
when he is doing, or threatens to do, something that is 
wrong, and inconsistent with their safety. Practically they 
have no greater measure of control over his actions than 
the passenger in a railway train has over the conduct of the 
engine-driver. I am, therefore, unable to assent to the 
principle upon which the case of Thorogood v. Rrpan 
(1849), 8 C.B. 115, 137 E.R. 452, rests. In my opinion, an 
ordinary passenger by an omnibus or by a ship is not af
fected, either in a question with contributory wrongdoers 
or with innocent third parties, by the negligence, in the one 
case, of the driver, and, in the other, of the master and 
crew by whom the ship is navigated, unless he actually 
assumes control over their actions, and thereby occasions 
mischief. In that case, he must, of course, be responsible 
for the consequences of his interference.”

If the passenger has “no right to interfere” and "practi
cally no control,” there does not seem to lie any legal obliga
tion on his part to keep a look-out.

Pollock on Law of Torts, 11th ed„ pp. 481-482, says :—
"No man is bound (either for the establishment of his own 

claim or to avoid claims of third persons against him) to 
use special precaution against merely possible want of care 
or skill on the part of other persons who are not his servants 
or under his authority or control.” See also Daniel v. Direc
tors etc. of Metropolitan R. Co. (1871), L.R. 5 H.C. 45.

('.A.
Smith

.P R. Co.
lUulLin.

C.J.S.
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s«*k. The negligence of the driver would not make the passen- 
ger liable to a third party, unless he actually assumed von.

.1 trol over the driver and thereby occasional mischief. If the 
Smith passenger is only liable for the “consequences of his inter- 

c i* rt Co. terpnee," in such a case, it must follow that, in the absence 
—— of special facts creating such a duty, he is under no legal 

Muniii. j a obligation to interfere. There are no such special fads in 
the present case, and 1 am, therefore, of the opinion that 
the plaintiff was not guilty of any negligence in not looking 
out for the train or warning her father.

The apiieal should be dismissed with costs.
McKay, J.A., concurs with Martin, J.A.
Martin, J.A.:—On Septemlier 29, 1919, Thomas Watson 

Smith, accompanied by his daughter Mary Smith, ami his 
daughter Edna Smith, since deceased, while driving in an 
automobile came into collision with the train of the defend
ant at the intersection of a highway crossing over the de
fendant's railway a short distance northeast of the city of 
Regina. The plaintiff was injured in such collision, as waa 
also his daughter and her sister, Edna Smith, who subse- 
quently died by reason of the injuries received. The father 
of the plaintiff, and the plaintiff by her father as next friend, 
brought action against the defendant in the Court of King’s 
Bench, Judicial District of Regina. The action was tried 
at Regina before Embury, J„ and a jury on June 11 and 12, 
1920. At the close of the plaintiff’s case defendant’s coun
sel moved for a non-suit. The trial Judge allowed the appli
cation for a non-suit and withdrew the case from the jury, 
and gave judgment dismissing the action with costs (1920), 
53 D.L.R. 411. From this judgment the plaintiffs appealed 
to this Court, and the majority of the Court were in favour 
of allowing the appeal. The appeal was therefore allowed, 
and a new trial ordered (1920), 55 D.L.R. 642, 13 S.L.R. 
535. The defendant apiiealed from the judgment of this 
Court to the Supreme Court of Canada. The Supreme Court 
allowed the appeal in so far as the action of Thomas Watson 
Smith was concerned, holding that he was the author of his 
own misfortune, but disallowed the appeal so far as the 
action of Mary Smith was concerned, holding that the 
daughter waa not responsible for her father’s negligence, 
and directing that a new trial be had so far as the daugh
ter's claim was concerned. 59 D.L.R. 373, 62 Can. S.C.R. 
134.

The new trial covering the claim of Mary Smith was held 
by MacDonald, J„ and a jury, on February 10 and 11, 1922.



70 D.I..R.] Dominion Law Reports. 415

The jury found that the accident in which the plaintiff Mary SaBlt' 
Smith was injured was caused by negligence of the defen- c.A.
dant ; that the negligence consisted in that the engineer did -----
not blow the whistle to meet the requirements of the statu- SM)|IH 
tory law, and assessed damages at $3,000. Judgment was c.P.R. Co. 
accordingly entered in favour of the plaintiff, Mary Smith, —-j 
for the sum of $3,000, and costs of the action. It is from * 
this judgment in favour of the plaintiff Mary Smith that the 
defendant now appeals.

The facts, as they appear from the evidence taken at the 
trial, may be briefly stated. The plaintiff Thomas Watson 
Smith left his home, some miles from the city of Regina, on 
the afternoon of September 29, 1919, to take his daughters 
Mary and Edna to school in the city. He was driving a two- 
seater Reo car. On the front seat with him was his daugh
ter Edna, and his daughter Mary occupied the rear seat, 
where there was also some baggage. The curtains of the 
car were closed on the right side, but there were mica win
dows through which persons sitting on both front and rear 
seats could see, although it also appears that the mica in 
the curtain on the rear of the car had been patched with 
cloth and it would only be with some difficulty that a person 
sitting on the rear seat could see; the left hand side of the 
car was open. The road over which the plaintiff travelled 
runs east and west and is intersected at a distance of about 
half-a-mile one from the other by two lines of railway : the 
Grand Trunk Pacific and the line of the defendant. The 
latter being west of the former. The country is level, and 
a person travelling west has a full view of defendant’s line, 
there being nothing to obstruct the view. At the time the 
plaintiff crossed the Grand Trunk Pacific line the defen
dant’s train was about a mile from the place of the acci
dent, and was travelling in a southerly direction at a speed 
of about 30 miles per hour down a slight grade. After the 
car containing the plaintiff had crossed the Grand Trunk 
Pacific line it was followed at a short distance by another 
car, occupied by three persons and travelling at the same 
rate as the plaintiff. Two of these three persons were called 
at the trial and swear that they saw defendant’s train from 
the time they crossed the Grand Trunk Pacific track, and 
they had no difficulty whatever in seeing it. They also say 
that the engineer did not whistle at any time until it gave 
two short “toots” immediately before the accident.

The plaintiff Mary Smith states that she heard no warn
ing, neither whistle nor bell, from the approaching train;
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Saak, that she did not see the train, and that there was nothing 
7TV™ that she knew of which would have prevented her from hear- 

' ing the whistle if it had been sounded. She further state? 
smith that she could not readily see out of the car because the mica 

r p R Co *n the curtain of the car had been patched with cloth. Her 
‘ attention was apparently distracted by looking at the car 

M».tin. j a comjng behind, and this, perhaps, may account for the far: 
that she did not look for the train more carefully, if, in far: 
she looked at all. Her evidence on this point is as follows:— 

“Q: Did you see the train at all? A: No, I don’t remem
ber seeing it. Q : Did you look for it at all, look to see if it 
was coming? A: Well, I was watching the car behind. Q: 
I am asking now, did you look for the train, Miss Smith? 
Did you look for the train to see if the train was coming 
at all? A : I do not exactly remember looking for the train."

The following are the findings of the jury by question ami 
answer: [See judgment of Haultain, C.J.S., ante p. 4119.] 

It was contended by counsel for the defendant that tin- 
evidence submitted on behalf of the plaintiff as to whether 
or not the whistle sounded is of a purely negative character, 
and that no weight should be attached to the same in view of 
the positive and affirmative evidence on behalf of the defen
dant.

It is quite true that the evidence submitted on liehalf of 
the plaintiff on this point is largely of a negative character, 
but such evidence is entitled to be weighed with due con 
sidération to the proximity of the witnesses, their occupa
tion at the time, and generally any attendant circumstance? 
which would or would not tend to give to such evidence a 
positive character. I am of the opinion that the evidence of 
Leibel and Lolacher, two of the men who were in the car 
immediately behind the car in which the plaintiff was being 
driven, is entitled to much more weight than the evidence of 
a witness who merely says “I did not hear it."

Part of the evidence of the man Leibel is as follows:— 
"Q: Did you notice the train coming down the grade be

fore the accident—the C. P. R. train? A: I did. Q: Did it 
whistle as it went by the whistling post? A: It did not." 
And again :—“Q : Did you see the train as it was coming by 
the whistling post? A: Yes. Q: Why were you watching 
it? A: Because Mr. Smith ahead of us hadn't made no it- 
tempt to either go fast or stop you see, so I kind of expected 
any time to hear the train—the whistle blow and I did not 
hear it. It did not blow." And again :—“A : Because 1 see 
the train—watched him all the wav coming down and kind
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of expecting to hear him whistle, because that car was ahead 
of us and I could see—it as getting in danger more of the 
time." ----

Part of the evidence of the witness Lolaeher is as follows : SN"T"
"Q : Did you see the train as it was coming down the grade c.V.H. Co.

from the northwest? A: Yes. Q: Did you see it as it passed-----
the whistling post? A: Yes. Q: Did it blow the whistle? JA- 
A: No."

In my opinion the jury could properly consider and attach 
great importance to evidence of this character. These two 
men are disinterested witnesses; they both saw the train 
coming and watched it, and they watched it more carefully 
as they approached the railway crossing, anil watching the 
train they both testify that it did not whistle.

Moore on Facts, 1908 ed., vol. 2, p. 1348, sec. 1201, says:—
"The jury might very properly attach great weight to the 
testimony of witnesses who were observing at the time 
whether signals were being given and had special reasons 
for impressing the fact on their memories, and they declare 
that no signals were given."

In Dublin, Wicklow & Wexford It. Co. v. Slattery (1878),
3 App. fas. 1155, at p. 1175, Lord Penzance makes the fol
lowing statement :—

“It is, I think, impossible to say that on the question 
whether the whistle was sounded or not the oath of at least 
two witnesses who were on the spot and within hearing was 
not evidence which jurors were bound to consider in con
trast with the positive evidence given by several witnesses 
on the other side that the whistle was in fact sounded as 
usual.”

The jury found that the defendant was guilty of negli
gence in that the whistle was not blown, to meet the require
ments of the statutory law. The defendant contends that 
this finding should be set aside, on the ground that it is 
perverse and that there is no evidence to support it. As 
indicated above, however, I am of the opinion that there 
was evidence on which such a finding could he made, and 
while an Appellate Court may feel that the preponderance 
of evidence is against a finding, or may even feel that such 
a finding should not have been made, still, as long as there 
is evidence to support the conclusion of the jury, such find
ing should not lie disturbed.

In Commissioner for Railways v. Brown (1887), 13 App.
Cas. 133, Lord Fitzgerald states the law as follows, at p.
134 :—

27—70 n.L.R.
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Sssk. “There is no doubt about the principles of law which have 
7TT" been brought under the notice of their Lordships by the 
.—J appellant’s counsel, and which ought to govern this appeal. 

Smith chief Justice Tindal, about fifty years since, laid down a 
C.P.R Co. ru*e to t*"8 L'^ect: that where the question is one of fact 

-1— and there is evidence on both sides properly submitted to 
M«rt.n. J * tj,e jury, the verdict of the jury once found ought to stand; 

and that the setting aside of such a verdict should be of rare 
and exceptional occurrence. Their Lordships are not aware 
that the rule thus laid down has been abandoned."

In G. T. ft. Co. v. Griffith (1911), 45 Can. S.C.R. 380,at 
pp. 399-400, Anglin, J„ said:—

“We have, however, the fact that Parliament has deemed 
it wise to enact that railway trains approaching highway 
crossings shall give certain signals not for the purpose of 
attracting the attention of those who are already on the 
alert and need no warning, but for the purpose of arousing 
those who are distracted or whose attention is absorbed ow
ing to whatever cause and who, therefore, need warning. 
Parliament has specified the particular signals which in its 
judgment are best fitted to serve this purpose. Where it is 
clearly proved that those signals have been omitted and that 
an accident, which the giving of them might have prevented, 
has occurred, it must, I think, always be within the province 
of a jury to say whether or not, having regard to all these 
circumstances, the breach of statutory duty should be taken 
to be the determining cause of the accident. The moment 
the decision is reached that the statutory signals, if given, 
might have prevented the accident and there is evidence of 
their omission, it is not proper for the trial Judge to with- 
draw the case from the jury (unless, indeed, what is incon- 
trovertibly contributory negligence is admitted or is so 
clearly proved in the plaintiff’s own case that it would be 
proper to direct a jury to find it) and if, upon the case 
being submitted to them, the jury see fit to draw the infer
ence that the omission of the signals was in fact the cause 
of the accident, it is not competent for an appellate court 
to disturb that conclusion. Had I been trying this case 
without a jury I am by no means satisfied that I should have 
reached the conclusion at which the jury arrived. But. as 
has been pointed out time and again an appellate Judge 
should not, for that reason, interfere.”

It is also contended on behalf of the defendant that the 
plaintiff herself was guilty of contributory negligence, and
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that such contributory negligence was the cause of the acci- Sask.
dent. c \

The question was brought to the attention of the jury ' 
very explicitly in the charge of the trial Judge :— Smith

• Was she negligent herself? Did she omit to take some CPP Co 
vare which the ordinary reasonable person in her position —-
would have taken on the occasion in question? That is the J ' 
question for you to consider. Was she justified in leaving 
all the responsibility, we will say, of driving and of looking 
uut for dangerous crossings to her father who was driving 
the car, or should she as an ordinary person exercising rea
sonable care, being a passenger in the back seat of the car, 
have kept a look-out herself and have observed the train or 
heard signals if the signals were given? It is entirely for 
you to say. . .

The issue having been thus explicitly stated, the jury 
found that the plaintiff was not guilty of contributory neg
ligence.

In G. T. R. V. Griffiths, 45 Can. S.C.R., at p. 398, Anglin,
J„ said:—

"It certainly cannot be laid down as an absolute rule that 
failure to look and listen before crossing a railway must in 
every instance and in all circumstances be held to be contri
butory negligence sufficient to debar relief. There may be 
circumstances which wholly excuse that omission. That 
the deceased might have been in a flurried state of mind 
owing to anxiety to procure a ticket for a friend was deemed 
a consideration which could not have been withdrawn from 
the jury in Dublin, Wicklow and Wcr/ord R. Co. v. Slattery,
3 App. Cas. 1155.”

I do not wish to cast any doubt upon the very proper rule 
which has been freqv -ntly laid down as to the duty which 
the law imposes upon persons travelling along highways and 
approaching crossings at rail level. They must act as rea
sonable beings, and must look before attempting to cross to 
see whether they can safely do so or not, unless there is any 
special circumstance which excuses them. In the case at 
Bar, without deciding the question as to whether or not the 
law places any duty upon a person situated as the plaintiff 
"’as on the occasion of the accident—and I do not consider 

j it necessary to pass upon that question because the jury has 
found that there was no contributory negligence on the part 
of the plaintiff—there were, in my opinion, special circum
stances which could be very properly considered by a jury 
in coming to a conclusion on the question of contributory
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negligence. At the time of the accident the plaintiff was ]< 
years of age ; she was lieing taken to school at the city of 

' Regina by her father, who was the driver and on whom she 
was entitled to rely as a competent and careful driver; her 
relationship to the driver was not that of master ami *r. 
vant or employer and agent ; she had no control over the 
car; she was simply a passenger trusting that the driver 
would exercise proper care. Her surroundings at the time 
of the accident must lie taken into consideration in arriving 
at a conclusion as to her duty at the time; the curtain was 
up at the aide of the automobile on which the train was ip. 
preaching: the mica in the curtain could only be sere 
through with difficulty, as some of it was gone and dole 
had been used for patching. Her attention was distraite; 
by the automobile coming from behind. Under all the cir
cumstances, I do not think that the finding of the jury should 
be disturbed.

The appeal, in my opinion, should be dismissed with costs
Appeal Ji*minnfi.

W. V. ««CARTER, Bl Hit Co. Ltd. ». HARRIS.
Alberta Supreme Court, Appellate Division, Stuart, Berk a ml line

man, .1.1.A. November 2K, tit22.
Damages (sHIIA—40)—Contract for agency of patent memcine-

BREACII OF CONTRACT BY MANUFACTURER—MEASURE OF COM
PENSATION.

Under an agency contract for the sale of defendant's “Wundt• 
Health Restorer,” a patent medicine under the Proprietary vr 
Patent Medicine Act, 1908 (Can.), eh. 56 (anil amendment 191? 
(Can.), eh. 66), the defendant was to supply the plaintiff with B| 
certain quantities of the medicine either in bottles or in bulk ' 
as set out in detail in the agreement. After the agreement had 
been in force for some time the defendant wrote to the plaintiff 
refusing to send any more of the goods in bulk, and giving noth ,-s 
that if he did not receive an order by the 1st of June forth Ëj 
quantity required in bottles after that date he would not till ar.y t 
orders sent in for goods either in bulk or bottles. On May 31 h 
plaintiff under protest sent in an order for a certain amount i1’ 
the goods in bottles; this order was received on June 3rd and !
defendant refused to till the order. The Court held that this is
was a breach of the agreement which entitled the plaintiff t 
damages although the Proprietary or Patent Medicine Act did
not allow the sale of the goods in bulk the defendant was not F ,
justified in refusing to ship the quantity ordered in bottles, and I 
that in estimating the amount of damages the Court should o r-M 
sider a term in the contract by which the plaintiff had tlu- ii;-r: H 
to renew, at its termination for another 5 years, but that the H 
damages assessed must not be such as to put the plaintiff in a M 
better position than if the contract and renewal had been actun. 
fulfilled.

Libel and slander (fHIA—96)—Qvalified privilege—Necessity •* hi
PROVING ACTUAL MALICE.

In an action for libel where there is a qualified privilege tk ■
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iiiaintilT must succtssfully tsar the burden of proving the exist- Alta. 
vnvv (,f actual malice or ill-will or some wrong motive, and where . .
a defendant is actuated by a sincere belief in the statements App. |,|V- 
made, and the evidence shews that there is reasonable ground to , ,
support such belief the action will fail. *• *

Appeal by defendant from the trial judgment in an action 1!IA“TI(J',, 
for breach of contract and for liliel. Allowed in part

N'Kt KSSII1 •< I

privilege tb I

II. V. 0. Sararg, K.C., and R. S. McKag, for ap|>ellant.
A. Met. Sinclair, K.C., for respondent.
STVART, J.A.:—The male defendant was the patentee anti stu.n 

manufacturer of a certain patent medicine called the "Won
der Health Restorer,” and carried on business in Calgary.
He had been selling the medicine in Alberta and British Col
umbia through the drug stores. On January 14, 1920, he 
entered into an agreement in writing and under seal with 
one W. Y. McCarter, of Victoria, B.C., whereby it was stipu
lated (1) that McCarter “is hereby constituted and ap- 
IKiinled the sole and irrevocable agent of the principal (i.e. 
Harris) his heirs and assigns for the selling and distribut
ing of the medicine and composition called Wonder Health 
Restorer, the Famous Herbal Treatment of Disease, for 
British Columbia for the term of five years, subject to a re
newal thereof at the same price mentioned herein” (2) "The 
principal covenants and agrees to sell to and supply the 
agent with the said medicine or composition and ship and 
deliver the same f.o.U. Calgary during the continuance of 
the said term in such quantities, as may be required by the 
agent, with proper directions anti in accordance with the 
order of the agent, that is to say, either in bottles, labelled 
and ready for sale, or in bulk, as the case may lie, and of the 
same quality as the same has been hitherto composed, and in 
accordance with the first shipment made to the said agent, 
and always in compliance with the Acts of the Parliament of 
the Dominion of Canada or of any of the Provinces of the 
Dominion of Canada or of any Orders in Council which now 
bxist or which may hereafter he passed, at the rates or prices 
(following, that is to say : Wonder Health Restorer, in hulk,
125 per imperial gallon ; Thymus Bitter Tonic, in hulk, $20 
er imperial gallon.” (3) that "the agent agrees with the 
aid principal that after the expiration of one year from the 

date hereof his orders for the said medicine shall not fall 
elow a minimum of $3,000 per year, the principal agreeing 

[to supply the same in any further quantities that may lie 
ordered ' and (4) that “the agent shall lie at liberty to assign 
I he benefit of this agreement with the consent in writing of 
fhe principal.”

There were other stipulations in the agreement which

I.Til.

lUltllls.

V
>"
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Alt*, need not now be referred to.
App. Div. McCarter appears to have proceeded for a time to «it 

—— under this agreement but on March 10,1920, he secured the 
"(■■ Y. Me-incorporation of a joint stock company under the laws of 
UiArr Co. British Columbia, which is the plaintiff herein.

Lto. On the previous day, i.e., March 9, a letter was sent t 
„ jV Harris by McCarter which was signed “The W. Y. McCarter
__ _ ' Burr Co., per W. Y. McCarter," in which, after making

sumo. J * gome complaints about the way business was going on, ii 
was said :—

“I have had to get the assistance of my son-in-law Mr. 
Burr whom I mentioned to you was a druggist to assist mt 
in this business and we have had to organise a company 
known as ‘The W. Y. McCarter, Burr Company Limited.’ We 
are the only members of this company and would ask you tv 
kindly consent to having our new company take over the 
contract of myself with you. If this is agreeable to jot 
and I think it would be quite agreeable to you to have the 
assistance of my son-in-law who is a druggist would yra 
kindly sign the enclosed consent and return it is us."

The document referred to reads, as put in evidence, is 
follows :—

“The W. Y. McCarter, Burr Co., B.C. Distributors. 
Wonder Health Restorer, Vancouver, B.C., March 19, Ida

I, George F. Harris of 513, 24th Avenue, West, Calgary. 
Alberta, hereby consent that W. Y. McCarter, my agent for 
the whole of the Province of British Columbia, mentioned 
in a certain contract made on the 14th day of January, 19$. 
between myself as Principal and W. Y. McCarter, as agon' 
may assign and transfer the said contract as he so desire-, 
to a company known as ‘The W. Y. McCarter, Burr Company 
Limited’ and I will accept the said company in the place of 
and in the stead of the said W. Y. McCarter and will per
form all my agreements with the said company in just i* 
business like a manner as I would with W. Y. McCarter him
self.

Dated at Calgary this 19th day of March, 1920.
Geo. Harris."

On March 11 Harris signed the above document ami wrott 
a reply to McCarter personally in which he enclosed the 
,'ocument signed, and, after making a reply to the other 
matters contained in McCarter's letter, he said : “I am re
turning the enclosed contract form which you sent for my 
approval and trust this will help you carry on to better id- 
vantage also be assured of my best cooperation in promoting
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Carte», 
Bi rr Co. 

Ltd.
ii.

Harris.

the sale of Wonder Health Restorer to our mutual advan- Alt».
tage. App. Dii

On March 26 McCarter executed an assignment in writing — 
of the agreement in question to the plaintiff company. The 
terms of this assignment are not material.

On April 26 Harris sent to the plaintiff company the fol- 
lowing document signed by him:—

“Calgary, Alta., April 26th, 1920.
To whom it may concern—
I have made arrangements with the W. Y. McCarter-Burr 
Co. Ltd., of Vancouver, B.C., to handle Wonder Health 
Restorer for the Province of British Columbia. All orders 
anil business will now be transacted through them, as they 
are the sole distributors for this preparation.

Sincerely yours, Geo. Harris."
The exact reason for the execution and delivery of this 

document is not very clear upon the evidence but it is ap
parent that it must have been intended to convey to the 
public an assurance that the plaintiff company were the 
only persons entitled to handle the Wonder Health Restorer 
in British Columbia.

Thereafter the defendant Harris continued to do business 
with the plaintiffs and to accept and fill orders received from 
them and take payment therefor.

The plaintiffs have sued Harris for a breach of the con
tract and one contention raised in defence is that there was 
no notice in writing of the assignment ever given to the 
defendant in compliance with the provisions of sub-sec. 13 
of sec. 37 of the Judicature Act, 1919 (Alta.), ch. 3, with 
respect to the assignment of a chose in action.

1 think this defence is untenable. What happened here 
was, in my opinion, far more than a mere assignment of a 
chose in action. It was more even than an assignment of a 
contract and I do not think we need to concern ourselves 
with the question whether or not the contract was strictly 
assignable at law. The result of all that happened was, in 
my opinion, that a contract was created and entered into 
directly between the plaintiff and Harris. Harris in his 
letter of March 11, which enclosed his consent, which, of 
course, was before the assignment, told McCarter that if 
he assigned the contract to the plaintiff he (Harris) would 
still be hound by all the terms of the agreement. He un
doubtedly knew that the plaintiff company proposed to take 
McCarter’s obligations under the contract upon itself and 
must ultimately have known that an assignment had taken
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Alin. place. Then in his general announcement of April 26 ht 
AppTIiiv Nearly intimated directly to the plaintiff that he considered 

—_ that it was standing in McCarter’s place under that con- 
" ■ V- Me-tract. And by these proceedings and by all the subsequent 
BtaaCo vorresllolltl,'nee between the plaintiff and Harris, it seems 

Ltd. ’ clear to me that the plaintiff and Harris must be held to have 
v. each impliedly if not expressly agreed with the other to lx 

Hamis. |>oUnci each to the other by the terms of the McCarter con- 
stuBri. j.a tract and that their mutual promises constituted reciprocal 

considerations.
Another defence raised was that the document of consent 

had been altered by what would be a forgery. But in the 
first place I am not sure, in the view I have taken of the 
true basis of the contractual relationship of the parties, i.e., 
as being resteel u|ion all the transactions between the par
ties, that even if a forgery had been proven it would in such 
circumstances have constituted a defence. Even if the docu
ment did not exist at all it seems to me very probable that 
there would be enough to establish the contractual relation
ship. But be that as it may, the trial Judge did not find a 
forgery and, indeed, ignored the point entirely in his reasons 
for judgment. One would gather from his silence that the 
point was not pressed very seriously at the trial. The 
question, therefore, for us is whether we should now find 
that the document had lieen changed after execution ami 
delivery. The change alleged is that the date had Iwen 
changed from March 9 to March 19. There are, of cour», 
circumstances of grave suspicion. The consent was enclosed 
in a letter of March 9. There is no spacing by the type
writing machine on either side of the figure 1 where it ap
pears in the two places in the document where the 
date "19th" is given. The copy retained by the plaintiff is 
dated the 9th, but it is not a carbon copy. It was made by 
a second separate operation of the typewriting machine 
The stenographer was not a witness and Harris (and this 
is the main point) does not swear that when he signed it it 
bore the date March 9. He could not and did not, swear tint 
it had been altered after he signed it. In these circum
stances I do not think this Court should now make a finding 
of fact that the document had been altered after delivery, 
and so proceed to defeat the plaintiff's action. Such a 
course would, in my opinion, be very unsafe. The inference 
from the circumstances ought to be quite inevitable More 
it would be justifiable. I, therefore, think this defence fails 

This brings us to the merits of the case. The contract,is
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will liv wen, provided that Harris must deliver the medicine Alt*, 
to the plaintiff in accordance with its order “either in ^ i i j 
Ijoitles labeled and ready for sale or in hulk as the caw may ' im!l _ lv'
be...........and always in compliance with the Acts of the " • Y. Me-
Parliament of Canada............or of any Orders in Council ûnïïm,
which now exist or which may hereafter he passed at the ltu. 
rates or prices following, that is to say Wonder Health 
Restorer in hulk $25 |ier imperial gallon." There was no 
price stipulated for the medicine in bottles or packages, st»». j a. 
The contract is silent U|xin this point.

For a time the defendant supplied the medicine to the 
plaintiff in hulk as it was asked for. Then on October 23,
Harris wrote to the company acknowledging receipt of an 
order for 10 gallons of the medicine hut went on to say,
"I don't intend to supply any more in hulk to any one as 
I have got to protect my own business. All bottles now- 
must be sold in two sizes, two and five dollars, and my seal
will lie on every liottle which if broken is not genuine............
If you still want to keep the agency for W. H. R. for B. C. I 
will allow you a fair profit. But it will he all bottled in 
future from my headquarters."

The plaintiff replied making a protest that the contract 
entitled it to ask for it in hulk. Then on October 29 Harris 
yielded and wnt a shipment in hulk saying in a letter :—

"We wnt you the shipment in hulk liecauw my registered 
seal for the bottles is not completed yet. But as soon as it 
arrives, also cartons, I intend to leave for the coast and 
make arrangements with you. The reason I am making this 
change is a protection both to the public and myself . . .
There are so much of my medicine going into drug stores 
now that it could easy Ik- adulterated so I must have it pro
tected. ... I hope I have made It plain to you for I will 
allow you a fair profit to handle it but Bitter Tonic and all 
will lw I Kittled from my headquarters after my seal and car
tons arrives."

As late as February, however, Harris shipped another 
quantity in hulk and said in a letter :—“Now with regard to 
shipment in bulk the one you got on Saturday is the last 1 
am going to ship that way. That was sent you so that you 
can use up all your bottles and printed matter. 1 will sub
mit you prices in bottles in a few days.”

Alaiut the end of March the plaintiff sent two telegrams 
ordering 5 gallons in bulk to Vancouver and Victoria re
spectively. Harris sent a short wire saying: “No more 
medicine in bulk, writing,"
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Alt*. Then correspondence ensued containing arguments and 
Add Dir Protest8. This continued through April. Then Harris left

__ 'Calgary for England, leaving his wife, the defendant Minnie
W. Y. Me-Harris, in charge of his business. It is not necessary to 

<lu°ie further from the letters which passed, except to refer. 
I.rn. perhaps, to an interesting statement in a letter sent by Mr 

*'• Harris in her husband’s name on May 10, in whicli she 
A**18, says:—“It does not matter what the contract calls for wi 

siuert. j A van plainly see our mistake shipping the medicine in bulk."
Then on May 21 Mrs. Harris wrote again, repeating the 

refusal to ship in bulk and then saying:—
“Take notice that if we do not receive your order by June 

1, 1921, for the quantity you require in bottles after that 
date we will not fill any orders you may send either in bulk 
or bottles. And on and after June 15 we will take charge 
of the British Columbia business ourselves. This is abso
lutely our final decision and there is no use wiring us any 
more regarding shipments in bulk. . . . You have just 
got to June 1,1921, now to make up your minds whether you 
are through or not so an early reply will oblige as we will 
have to make our arrangements according to your decision."

On May 31 the plaintiff replied to this letter saying it 
was in a predicament as orders were coming in, and going 
on to say :—

“Therefore without prejudice we are sending you the 
order below. . . . Under clause 27 our contract dated Jan
uary 14, 1920, and under protest and without prejudice to 
our rights to have orders filled in bulk please ship to us ria 
Dominion Express to our address Vancouver 3 doz. Wonder 
Health Restorer large size.”

This order, of course, did not read Harris until the 2nd 
or 3rd of June and on the 4th Harris, through his wife, 
wrote refusing to fill any more orders of any kind. The 
letter also made direct charges that the plaintiff had been 
adulterating the medicine.

The defendants then proceeded to make arrangements 
with other dealers in British Columbia to handle the medi
cine. On July 16 Harris himself returned from England 
and sent a wire to the plaintiff asking for an interview in 
Vancouver but the plaintiff answered that he should sec 
their solicitors in Calgary. The action was begun on Octo
ber 24, 1921.

The substantial question is whether the defendant Harris 
committed breach of his contract for which he is liable in
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damages. The trial Judge, held that he was liable and Alta, 
assessed the damages at $12,000. App-Div

The first point to be considered is whether the provisions — 
of the Proprietary or Patent Medicine Act 1908 (Can.),"-. Y- Mc" 
ch. 56, amended by 1919 (Can.), ch. 66, are so expressed Ui^Ir nV 
as to forbid Harris from sending the medicine to the plain- Ltd. 
tiff in bulk and to make it imperative that he himself as the
manufacturer should put the medicine in bottles or packages ___ .
liefore delivery to the plaintiff. Although it will have been Sl“,rl J *• 
observed from the correspondence quoted that Harris did 
not base his refusal to deliver any longer in bulk upon the 
requirements of the law, it is clear that he can now justify 
his refusal upon that ground if the statutes do, in their 
proper interpretation, forbid his doing so. The contract 
itself provides that the deliveries must be in accordance 
with the statute but this, of course, does not advance the 
matter except to exclude from consideration any question 
of the illegality of the contract.

There is no doubt some ground for uncertainty as to 
meaning of the statutes. But after reading all the provi
sions together my view is that the delivery of the medicine 
to the plaintiff was itself a distribution within the meaning 
of 1908 (Can.), ch. 56, sec. 4, which says:—

“All proprietary or patent medicines shall lie put up in 
packages or bottles, and every one of these, intended for 
sale or distribution in Canada, shall have placed upon it in 
conspicuous characters forming an inseparable part of the 
general label and wrapper, the name and number under 
which the medicine is registered with the words ‘The Pro
prietary or Patent Medicine Act’ and also the manufac
turer's name and address, which name and numtier shall lie 
sufficient identification as to the manufacturer thereof, for 
the purposes of sec. 14 of this Act.”

In my opinion what happened between the parties was, 
indeed, both a sale and a distribution. It is true the contract 
refers to “principal" and “agent” as being the relationship 
of the parties. But we have to look at the substance of the 
matter. There was no commission on a percentage basis, 
provided for. The plaintiff had to pay in full at a certain 
price for all the medicine he got. There was no right of re
turn. So that I think the essence of the matter was a sale 
ami also a distribution. Harris was also distributing or 
selling the medicine elsewhere and his dealings with the 
plaintiff were a “distribution,” not, perhaps, within British 
Columbia, but certainly within Canada.
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vi a. Thon it was orgueil that even so there was nothing in 
||jv. the law to prevent the defemlant selling in hulk in large 

11 liottle* or packages with the necessary lalwls thereon In- 
w V Me-cause the statute does not limit the size of these. Techni- 
IIirr ni “illy, perhaps, this is correct but it is perfectly clear that 

I.hi. the plaintiff never thought of this anil <lid not intend tu 

demand such a method of fulfilling the contract and the 
II.unis. |aw_ a|„| narri8 knew very well that such was not their in- 

»i"««. J » tention. He would not, I think, have been hound to supply 
them in that way if he knew that they proposed to break 
open such large bottles and rebottle themselves. For sec. 
14 clearly indicates tu my mind that all persons selling or 
exposing any patent medicine for sale must sell it in the 
same condition they receive it and that this includes the 
manner of containing as well as the quality of the ingredi
ents.

The words of the statute are, of course, not precise on the 
point but, considering the evil which was intended to la1 
prevented I think the obvious meaning is such as I have 
indicated.

However, it really does not appear to make so very much 
difference so far as the question of breach is concerned. The 
parties were disputing as to their obligations under the 
contract, and so far as the plaintiff at least was concerned, 
it was so far as the evidence directly shews, a ho mi /Mi dis
pute as to its proper interpretation. The plaintiff never 
gave any indication whatever that it intended to repudiate 
its obligations under the contract, whatever they were. Anil 
while this dispute was still going on the plaintiff yielded amt 
askeil to lie supplied with the medicine in I Kittles. In my 
opinion the defendant had no right to force the plaintiff tu 
say within a limited time of very short duration whether it 
intended to accept the medicine in Ixittles. Assuming that 
it was Isiund to accept it in bottles its obligation under the 
contract was to take at least $:l,ti(H)'s worth of the medi
cine in a year. The second year liegan on January 14, 1921. 
and on June 1, 1921, the plaintiff still had over 7 months 
within which to give his orders in sufficient quantity to firing 
the total up to that sum. The plaintiff was not obliged ta 
order any particular quantity each month. And while il 
was quite plainly insisting upon a mistaken view of its 
rights, it was also quite clearly giving no indication which 
would justify the defendant in lielieving that it intended tu 
repudiate the contract altogether.

I .cake on Contracts, 7th ed., ch. 5, p. 655, says:—"A mis-
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taki h count met ion of the rout met or an imperfect tender 
which may lie amended in time or an expression of present 
disability to perform it is not sufficient," that is. not suffi
cient to justify the other party in treating it as an inten
tion to renounce the contract. And I think this principle 
is clearly recognised, if not explicitly stated in Menu it Steel 
,V Iron Co. v. Naylor ( 18841.9 App. Cas. 434.

Ill my opinion, therefore, the defendant himself com
mitted a breach of the contract when he refused through 
his agent, his wife, to till the order of May 31, even though 
it did not arrive until af'or June I, and in refusing to fill any 
further order of any kind even for the medicine in I Kittles, 
and that he is liable in damages.

With respect to the amount of the damages, the first ques
tion is whether the trial Judge was right in assuming, as 
he evidently did, that the plaintiff had a right to renew the 
contract for another 5 years. I was it first inclined to think 
that the words were too vague hut on further consideration 
my opinion is that the plaintiff did have a right of renewal 
for another 5 year term. It seems to me that the reasoning 
of Bruce, J.. in Lewis V. Stephenson, 67 L.J. tQ.lt. I 296, 
78 I..T. 165, is fully applicable to the present contract. That 
case, of course, related to a lease hut I see in this circum
stance no ground for distinguishing it. I cannot find that 
this case has ever been questioned. Furthermore, if we 
observe the exact grammatical form of the clause in ques
tion. this conclusion will, I think, !*• strengthened. The de
fendant makes the plaintiff his agent or, in substance, makes 
a contract with it, for a certain purpose “for a term of live 
years subject to a renewal thereof at the same price men
tioned herein." Now what can the words "a renewal there
of" really mean ? A renewal of what? Obviously "thereof” 
can only mean, grammatically, "of that term." There is 
really nothing else for the word “thereof" to refer to. This 
phrase, therefore, can only mean “subject to a renewal of 
the term at the same price mentioned herein," i.r., a renewal 
of tlo term of fire years.

Of course it is not stated which party could renew . But 
unless we hold that the defendant only could do so and not 
Isitli parties, the plaintiff would have the right. The docu
ment was clearly a grant not, indeed, of land, hut of an 
exclusive right in a certain territory to sell a patented ar
ticle. As stated in Lewis V. Stephenson, a grant must lie 
construed most favourably to the grantee. So that I think 
there was a clear right of renewal in the plaintiff.
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Alt*. But I cannot avoid the conclusion that the amount of 
. ~ damages allowed was excessive. I can entertain no doubt

PÜ!_" in the world that, if the plaintiff had been given its choice
V. Mc-of continuing its chance of profits under the contract dur- 

BuTa Oi ing the next 8' years or of accepting in hand at once in 
tin. " real cash the sum of $12,000, leaving its two officers and 

v. shareholders free to devote themselves to other occupations. 
Harris. jt wou|(| not have hesitated a moment but would have taken 

siu.n. j a the $12,000 and would have thought that it had got much 
more than a fair price for its chances of profit. And if the 
choice had been given of accepting half that sum in ready 
cash or of going on and of taking all the uncertain chances 
of the popularity of a patent medicine continuing, of going 
on with business expenses in the way of persistent and 
costly advertising and of seeking and filling orders and of 
paying salaries to its officers, I feel sure that it, the plain
tiff, would have hesitated long before refusing it and would, 
in its consideration of the offer, not have felt so much cer
tainty about its future business as its officers seemed at the 
trial to entertain.

Of course, this is not strictly the correct basis upon which 
to estimate damages for loss of profits. The plaintiff is 
not to be made to take merely what its contract would bring 
if put on the market for sale, nor is the defendant entitled 
to buy the contract back at what the Court may think a fair 
price by deliberately breaking it. The plaintiff was entitled 
to its chance of profits and to have the Court estimate its 
probable profits. But I cannot avoid the conviction that 
the plaintiff will be very much better off with $12,000 in 
cash now than with a continuance of the contract.

In my opinion, therefore, the damages should be reduced 
to $5,000. I think this disturbance of a trial Judge’s finding 
as to damages is surely justified by what happened in ftogsf 
Tru*t Co. v. C. P. ft. Co. (1921), 60 D.L.R. 379, 16 Alta. 
L.R. 523; reversed in part (1922), 67 D.L.R. 518. Person
ally I should have acquiesced in a larger sum, i.e., a less 
reduction, but my brother Hyndman does not think we 
should exceed the sum mentioned while my brother Beck, as 
will lie seen, adheres to a much larger deduction. The judg
ment will, therefore, be for $5,000.

The very fact that the plaintiff on July 16 refused to see 
Harris himself when he returned from England, found 
what had been done by his wife and asked for a personal 
interview, obviously with the hope of adjusting matters and 
undoing his wife's mistakes, but instead referred him to
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their solicitor», rather suggests to my mind that they pre- Alta, 
(erred a judgment for damages to a continuance of the con- aPp Div. 
trad for 8 years, although the publication of the libel here- ‘ —— 
after referred to may no doubt have had much influence "Y Me- 
upon their course of action. Bl RR

But the plaintiff also sued both defendants for libel. About Lru. 
the middle of June, 1921, just after Harris had repudiated H Jj-
the contract with the plaintiff he, through his wife the de- ___ '
fendant Minnie Harris, whom he had left in charge of his atu,rl- J A 
affairs while he had gone to England, wrote a number of 
letters to certain druggists in British Columbia, soliciting 
orders from them directly, stating that the plaintiff no 
longer represented him, and saying in each letter this:—

“Now if you have got any medicine on hand that McCarter 
Burr Co. has supplied you with lately kindly return it to 
them and get a refund. This is not my medicine they have 
lieen handling this past few months but some they manu
factured themselves and used my name.”

There were also other letters to other druggists in which 
somewhat similar language was used. And, there was, of 
course, an obvious innuendo pleaded.

Such is the libel complained of. There was no attempt to 
prove the truth of these statements. The defence was that 
the occasion was privileged and absence of actual malice.

The trial Judge assumed the occasion to be privileged and 
there was no serious contention made upon the argument 
before us that it was not privileged in the qualified sense.

The real point is concerning express malice. It is well 
established that where there is a qualified privilege the 
plaintiff must successfully licar the burden of proving the 
existence of actual malice or ill-will or some wrong motive 
which means the same thing. If the defendant is shewn 
to have actually known the statement to be untrue it will lie 
assumed that he was malicious, that he did do a wrong 
thing from some wrong motive. In this case it was not 
shewn that the defendant Minnie Harris actually knew the 
statements to lie untrue. Indeed, the circumstances were 
such that she could not very well have known that. The 
case turned upon the inferences to be drawn from the appar
ent meagreness of her knowledge. This is what the trial 
Judge said :—

“In the liox this morning Mrs. Harris said she did not 
believe it when she wrote it and (also in?) the evidence 
given on her examination for discovery and she did not take 
any proper steps whatever to ascertain whether it was true
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Alu. or not. If it was necessary to establish malice surely there 
Api i Div *'* • > is sufficient to establish that it is a reckless statement 

_L_. v' made without any foundation and when people make <uvn 
" Y. Mi-statements as that they expect to have to bear the conae- 
Hi kk Co Mut lui 8.

I.tii Now, I am not uuite sure on reading that passage whether
the Judge meant to say “She did not la-lieve it to be true, and 

loans, ghe made it recklessly and without having any foundation 
semn, j a for it, therefore, 1 infer that in making it she was actuated 

by actual ill-will or some wrong motive whose nature I do 
not know," or whether he merely meant to say that the three 
facts (1) that she did not believe it to be true, (2) that she 
made it recklessly and (31 that it had no foundation, were in 
themselves sufficient to destroy the privilege and that there 
was what might be called "malice in law."

The trouble is that the trial Judge did not expressly >«v 
that he was forced to conclude that some such feeling must 
have existed and did exist in the defendant as a motive 
rather than any sense of duty to the British Columbia drug
gists or to the public. In one way of construing his words 
he docs seem to leave it as a conclusion of law rather than 
as an inference of the existence of the necessary fact. The 
expressions quoted seem to 1st practically undistinguishahle 
from the instructions to the jury given by the trial Judge 
in Clark V. Molgurux (1877), 3 Q.B.I). 237. which lead the 
Court of Appeal to grant a new trial although in that case 
the chief error was in the impression given as to the burden 
of proof.

But there is a | articular point upon which with much 
resiiect I feel impelled to differ from the trial Judge and it 
concerns the first of the three statements of fact contained 
in the passage quoted. It was said that the defendant ad
mitted that she did not lielieve her statement to lie true. In 
making that admission the statement she referred to \va 
that the plaintiffs had themselves manufactured the medi
cine which they were selling. But she insisted that she did 
honestly believe that they had tampered with or adulterated 
the medicine sent by her husband. I am unable to see any 
substantial difference la-tween the two statements. If tin- 
plaintiffs hail taken the medicine sent by the defendant and. 
instead of reselling it exactly as it was. had altered it by the 
addition of other ingredients of some kind, then, in my opin
ion, the rt uniting aubntancr could quite truthfully la said to 
have lax-n "manufactured” by the plaintiff even though thn 
did use the defendant's medicine as an ingredient thereof.
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So that, assuming that the trial Juilgv did intend to find the 
existence of actual ill-will or wrong motive, I think it is 
quite clear that in doing so he ga'e the admission consider
ably greater weight than it deserved.

Then with regard to the second fact that the defendant 
Minnie Harris made the statement without any foundation 
I am, with respect, of opinion that there were some circum
stances shewn in evidence, not expressly adverted to by the 
trial Judge, which tend to throw some doubt upon the sug
gestion that there was no foundation for the statement. The 
defendant Minnie Harris was examined for discovery by 
the plaintiff. Counsel for the plaintiff sought to extract 
front her the reasons for her action. She said several 
things in reply which are these; "I had so many comtdaints 
while Mr. Harris was away that 1 hail to do something," 
that she did not check up the statement made to her |>er- 
sonally by a man whose name she did not know "became I 
hail so many complaints that I believed in them—it was 
every day," and that she got a number of complaining letters 
which she had sent to the plaintiffs and which they did not 
return, and that the complaints were almut the size of the 
liottles chiefly. She did, indeed, at one place say that she 
got no complaints almut the uuality but in answer to an
other question she added “and then they thought it was not 
the same but we did not bother ourselves."

Now, this evidence was put in by the plaintiff. It was, 
of course, put in to shew how little ground she had for 
her statements, but being put in by the plaintiff and no
where contradicted by other evidence, it certainly must lie 
taken as against the plaintiff as valid proof of what little 
ground she did have.

The plaintiffs put in this evidence stating that she had 
sent the complaining letters to them anil had never got them 
back. They, therefore, had ample warning of what she 
would say at the trial. And at the trial she repeated these 
statements in her evidence for her defence. On cross- 
examination she was asked what grounds she had for be
lieving the plaintiffs were tampering with the medicine and 
she answered "So many complaints," “they said it was not 
the same" and again she said “No, l did not get any eom- 
plaints about the quality only iieople said it was not the 
same. They did not ssv anything almut the quality of it."

Now, | quite see tl at the witness may have lieen hedging. 
She may have lieen treating a complaint almut a difference 
in the size of the bottles as a complaint that “it was not the 
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Alta, same." On the other hand, she may have understood her 
ApÏT Div questioner when asked about a complaint as to “quality" 

—— " to lefer to the actual quality of the n edicine which the com- 
W. Y. Mc-plaining persons had secured as distinguished from a com- 

Biaw Co Plaint that, whatever its actual quality, it was not the same 
Ltd. us they had been used to getting.

Hutitis. The trial Judge, of course, heard all this evidence and no 
doubt did not forget it. But from the fact that he did not 

"“r ' mention it, I think we may infer that he concluded that it 
had no real weight in the defendant’s favour, or, the burden 
of proof being on the plaintiff, that it had no weight against 
the plaintiff. But in my opinion it has considerable weight. 
The question is : was the defendant actuated by ill-will or 
some improper motive in what she did, rather than the 
proper motive of protecting the British Columbia druggists 
and the public and the reputation of her husband’s proprie
tary medicine.

The law seems well settled that the mere absence of any 
reasonable ground for a statement made on a privileged 
occasion is not of itself sufficient to justify an inference of 
express malice. Clark v. Molyueur, 3 Q.B.D. 237. But 1 
think we must upon the authorities go further and say that 
it at least is not quite clear, that the law is that proof that 
a statement has been made recklessly with utter carelessness 
whether it is true or false is conclusive evidence of malice. 
Even if that were the rule the trial Judge did not on his 
finding put it as strongly as that against the defendant. 
This is the way Lord Esher, M.R., laid down the law in 
Royal Aquarium and Summer and Winter Garden Society 
Ltd. V. Parkinson, [1892] 1 Q.B. 431, at p. 444:—

“If a person from anger or some other wrong motive has 
allowed his mind to get into such a state as to make him 
cast aspersions on other people reckless whether they arc 
true or false it has been held, and I think rightly held, that 
a jury is justified in finding that he has abused the occasion," 

And Lopes, L.J., in the same case put it in this way at p. 
454:—

“If it be proved that out of anger, or for some other 
wrong motive, the defendant has stated as true that which 
he does not know to be true, and he has stated it not stop
ping or taking the trouble to ascertain whether it is true 
or not—stated it recklessly by reason of his anger or other 
indirect motive—the jury may infer that he used the occi
sion not for the reason which justifies it [i.e., the privilege]
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l,ui for the gratification of his anger or other indirect Alt».
motive. App. Div.

!n this passage Lopes, L. J„ was quoting almost verbatim -----
the words of Brett, L. J„ in Clark v. Motyneux, 3 Q. B. D.,w- ' M<- 
i'17 at p. 247, and this latter case received the direct ap- pcaVco. 
proval of the Judicial Committee in Jenoure v. Uelmege, Ltd. 
[1891] A.C.7S. haLW

Now, from these statements of the law if we take them -----
as they stand, I am strongly inclined to the view that what st“*rt' J'*' 
is laid down is this, that where the occasion is privileged, 
m„ where there is a just and permissible motive, then there 
must be shewn some other wrong motive of anger or spite, 
etc., and that the fact of recklessness and absolute indiffer
ence as to the truth or falsity of the statement is merely 
something from which the jury may properly infer that, as 
I et ween the two existing motives, the right one and the 
wrong one, it was really the wrong one that led the defend
ant to make the statement. But it is generally put, or in
tended at least to be put, less favourably, I think, for a 
defendant, and in this way, that the jury may infer from 
the recklessness and careless indifference that there wan 
some wrong and improper motive without discovering 
what that motive was.

In any case 1 do not think it has ever been decided that 
the recklessness and indifference do in law by themselves 
constitute express malice. The House of Lord in Hultnn v.
Jones, [1910] A.C. 20, did, as I think, practically introduce 
a new concept into the law of libel and slander, viz., that 
negligence in talking or writing may give a ground of 
action. But this idea has never yet been applied where the 
csession is privileged, that is, where there does ex hypo- 
then exist a proper motive. And in Royal Aquarium etc.
Society v. Parkimton, [1892] 1 Q.B. 431, the Court did find 
evidence of a sort of fanatical prejudice against the plain
tiff's entertainment halls.

As I have pointed out, the trial Judge did not go so far 
as to find the existence of an utter indifference as to whether 
the statements were true or false. It may be that we ought 
not to attach too much weight to what may be merely 
phrases added by former Judges in their opinions for the 
sake of emphasis only and that we should rather consider 
that a finding that a statement has been made recklessly 
should lie treated as finding that it was also made without 
caring whether it was true or false. But be that as it may,
1 am clearly of opinion that the law has been definitely set-
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tleil that such recklessness (even if it must be taken in in- 
elude the careless indifference) is at the most merely some- 
1 hing from which a wrong or improper motive for the state, 
-ment, rather than the right one, may l>e inferred. If we 
take the passages 1 have quoted as authoritative the law k 
indeed, still stronger than this in favour of a defendant who 
lias made an untrue statement on a privileged occasion reck- 
lessl.v and carelessly.

I am, therefore, of opinion that we are not here con- 
fronted with a finding of fact which precludes us from ilea]- 
ing with the case ourselves and coming to our own conclu- 
sion.

And what we have to decide is whether the evidence justi. 
lies us in saying that the plaintiff has proven that the de
fendant acted from some other wrong motive in sending 
the letters which she did send to the British Columbia drug
gists.

Now, is it significant that the plaintiff never ventured tc 
suggest what the wrong motive would be unless it was pure 
spite and ill-will and a desire to injure the plaintiff. V, 
other extraneous motive was suggesteil in evidence or on 
argument. Now, has the plaintiff shewn that the defendant 
did what she did out of spite and Ill-will to the plaintiff 
rather than from a desire to protect the druggists, the public 
and the reputation of her husband's medicine?

It must be remembered that for many months the hus
band had been urging the discontinuance of the practice of 
shipping in bulk. He repeatedly said that he must protect 
himself and the public. At least the easy possibility , 
adulteration by some one was obvious. Though he may not 
have known it, the law was, as I think, on his side. Tin 
plaintiff's persisted in demanding the continuance of ship
ments in bulk. They must have been very obtuse if they did 
not suspect that what Harris was hinting at was that hi- 
medicine was being, or in danger of being, adulterated In 
them after its receipt and before being put up in buttles 
There could be no danger in the circumstances from any one 
vise's action. And the very iiersistence of their demand 
when he repeatedly offered to quote them a good price in 
bottles so as to make a fair profit might not unreasonably 
lead him to wonder what the real reason was for such per
sistence.

The defendant Minnie Harris eventually blurted nut 
directly to the plaintiffs the suspicion she at least enter
tained. She told them in her letter of June 4, 1921, “But let
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me tell you, Mr. Burr, we have got wise to what has been Alia 
going on in Vancouver anil Victoria. It might interest you . ~ ÿiv
to know we have a list of all the medicine you supplied to " _1_
the drug stores in the past three months. Also what bottlesW. Y. Mi - 
you Iwiught and the orders you sent here did not half supply |',AKKK1 
the demand." And again in a letter of June 1, 1921, “We ‘ lto. " 
iiave proof that you were the one that manufactured this r. 
medicine and put it on the market and used our name and 11 a—1*- 
registration number to sell same. We also have one of your si,...t, j a. 
kittles here anil this medicine is not the same. I am going 
to put you now just as far as the law can put you. For a 
man like you should not be allowed to go free." This last 
letter was just 4 days after the writing of the libel com
plained of, while the first letter was 10 days before.

In my opinion, instead of these letters being prejudicial 
to the defendant, they work in her favour. She was telling 
the plaintiffs to their face at practically the same time just 
what she told the druggists. She may have lieen rash, 
iredulous, improvident or stupid, or she may not have acted 
as a man of the world (her husband for instance) would 
have acted on such an occasion {Clark V. Molyneux, supra) 
hut these two letters written as they were directly to the 

! plaintiffs, do tend strongly to shew, in my opinion, that she 
was sincere, not only in writing what she did to the plain
tiffs, hut in repeating it to the druggists.

Moreover, she swore that she sent the complaining letters 
■ to the plaintiffs. They never in their evidence denied the 

reieipt of them and did not produce them. Their counsel 
did say himself that they did not exist but his clients should 

I have said so and did not. The burden of proof was on them 
and it was their duty to produce them or prove their non- 

I existence.
Upon the whole evidence 1 can find nothing serious to sug- 

J gest any actual improper motive. It might lie suggested 
' that the dispute as to their rights under the contract may 
j have made her angry or spiteful and a case like Simpson 
I v. Rahiusait (1848), 12 Q.B. 511, 116 H R. 959, might be 
I ouoted. But I cannot think that this should be carried he- 
I yonil a mere suggestion and made an actual conclusion of 
I fact. In Clark v. Main mux, Brett, L.J., said the jury must 

V • further and see not merely whether the expressions are 
angry hut whether they are malicious (See Shiplry v. Tarl- 
ki'utrr (1836), 7 C. & P. 680, at p. 690 per Tindal, C.J.).

Then in the absence of sufficient evidence of an actual im
proper motive I am unable to say that there was such reck-
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Alta. less indifference to the truth or falsehood of the statement 
App Div t*'et we ou*ht to infer the existence of some improper hut 

' undiscovered motive, even if in the face of the words used
W. Y. Mc-jn Clark V. Moluneux, nuyra, that would be a proper course 

Carter, . _IÏVRR CO. SO°Pt'
Ltd. i would, for these reasons, allow the appeal with respeit 

Harris to the libel and dismiss the action as to that. The defendant
---- should have such costs of the action against the plaintiff as

a«k. j.a. may pi operiy jn the opinion of the taxing officer lie attribut, 
able to the claim of libel. The plaintiff should have its costs 
of the action so far as they relate solely to the claim on the 
breach of contract with this set-off of defendant’s costs an l 
the defendants should have their costs of the appeal.

Beck, J.A. :—This is an appeal from the judgment of 
Harvey, C.J., at the trial, directing judgment against the 
defendant, George Harris, for $12,000 damages for bream 
of contract, and against both defendants—the other defen
dant living Minnie Harris, the wife of George Harris, for 
$3,000 damages for libel.

George Harris is the manufacturer of a proprietary or 
patent medicine called “Wonder Health Restorer." (In 
January 14, 1920, he entered into an agreement with W. 1 
McCarter, whereby McCarter was constituted Harris’ agn 
for the sale and distribution of the Wonder Health Restorer 
for the Province of British Columbia, for the term of i 
years, and “subject to a renewal thereof at the same price 
mentioned herein." Harris agreed to sell and supply to 
McCarter the said medicine and to "ship and deliver th. 
same f.o.b. Calgary, in such quantities as may be required In 
the agent, with proper directions and in accordance with the 
order of the agent, that is to say, either in bottle*, lalielle: 
and ready for sale or in hulk, as the case may be, ami of the 
same'quality as the same has been hitherto composed and in 
accordance with the first shipment made to the said ageir. 
and always in compliance with the Acts of the Parliament < 
the Dominion of Canada or of any Orders in Council whii 
now exist or which may hereafter be passed, at the rates <v 
prices following, that is to say:—Wonder Health Redorer 
in bulk $25 per imperial gallon ; Thymus Bitter Tonic, i 
bulk, $20 per imperial gallon." No prices were fixed for sale 
in Itottles.

W. V. McCarter incorporated the plaintiff company " 
March 10, 1920. Thereafter Harris dealt with the compsir 
as taking the place of McCarter.

On March 29, 1921, the company wired an order for i
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gallons of the medicine. On April 1 Harris wired a reply Alta, 
saying: “Order received. No more medicine in bulk. Writ- xpp”Dlv. 
ing." ----

The promised letter is as follows :— "carisr1"
“W. Y. McCarter Burr Co., Ltd., Victoria, B.C. Busa Co.
Dear Sirs :—Your letter to hand ordering five gallons of 

Wonder Health Restorer. In reply thereto I wired bark Harkis. 
immediately that I did not intend to ship any more Wonder 
Health Restorer in bulk. I have already given you plenty 
of notice about my intention to discontinue shipments in 
hulk, and in addition I sent to you samples of the bottles,
Doth large and small, with quotation of prices which you 
must admit gives you just as much profit ns getting the 
Wonder Health Restorer in bulk, however, I have received 
no acknowledgment from you, of my notification as to dis
continuing the sale of this medicine in bulk, nor did you ac
knowledge receipt of the samples forwarded to you.

I have gone to a great deal of trouble and expense getting 
my seal and trademark registered, and in having the cartons 
made, and you can readily see why I insist on same being 
used, as this is the only way in which 1 can protect myself 
and the public who buy the medicine.

1 have, however, thought that yourselves and distributors 
who purchased from you, and who may have quantities of 
this medicine on hand, might be unable to dispose of such 
medicine in your bottles as might at this time be in stock 
should I proceed immediately advertising in paper in British 
Columbia, warning the public that the Wonder Health Re
storer is not genuine without my registered seal and trade
mark, and I have, therefore, decided to ship to Victoria five 
gallons and to Vancouver five gallons as requested in your 
two letters in order that you may be able to use up the 
Isitilus and labels which you may have on hand. I have also 
decided that I will delay advertising in British Columbia 
paliers as warning to the public that Wonder Health Re
storer is not genuine without my seal and trade mark for 
a short time only in order that you and your distributors or 
your dealers may have ample opportunity to dispose of the 
stock now on hand in your bottles and bearing your labels.
If we had had this system in force earlier the trouble which 
you had with the medicine brought to British Columbia from 
the Hast by Macdonald could not have taken place as people 
would have refused to buy same without bearing my seal 
and trade mark.

I am not making this change in my method of distribut-
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ing this medicine with a view to interfering with your work 
as distributors of this medicine in British Columbia, but it 
is with the sole view of protecting yourselves and myself 
'as well as the public. As I have already indicated to you 
the change in method of distributing this will not interfere 
with your profit whatsoever, but will standardise the size 
and appearance of the containers. I wish to notify you 
here in this letter, however, that after the expiration of two 
months I intend to start a campaign of advertising in 
British Columbia papers, notifying the public that no medi
cine is genuine unless same bears my registered seal and 
trade mark, and is in my cartons. You were notified of this 
about three months ago, and should not require any further 
time, but in order to be absolutely fair to you I am going to 
postpone any advertising, as indicated, here for a further 
two months.

Take notice also that this is positively the last shipment 
in bulk which I intend to send you, and anything further 1 
send will be shipped in bottles sealed with my registered 
sale and trade mark.—Yours truly, Geo. Harris.”

Other correspondence followed, that in Harris’ name 
being written by his wife, with his general authority, he 
being away in the East.

On May 21 the company was notified that “If we do not 
receive your order by June 1, 1921, for the quantity you 
require in liottles, after that date we will not fill any orders 
you may send either in bulk or bottles.”

The plaintiff company wrote on May 31 a letter received 
by the defendant on June 3, in which the company says:—

“Under clause 2 of our contract dated the 14th January, 
1920, and under protest and without prejudice to our rights 
to have orders filled in bulk please ship to us via Dominion 
Express to our address in Vancouver, B.C., 3 doz. Wonder 
Health Restorer, large size."

On June 4 the defendant, by his wife, wrote refusing to 
fill the order and purporting to terminate the contract.

In m; opinion it was contrary to the provisions of the 
Proprietary or Patent Medicine Act, 1908 (Can.), ch. 56, 
amended by 1919 (Can.), ch. 66, for Harris, the manufac
turer, to supply his medicine in bulk (although he was quite 
unaware of this), and, therefore, he was justified in law in 
refusing to do so; but if this is so the question remains 
whether he was justified in refusing to fill the order of 
May 31 and to repudiate the contract.
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I shall endeavour to explain the reasons why I think the Alta. 
Act prohibits sales in bulk, that is, sales in containers in \jjjv
which it is not intended that the contents should be offered _
for sale to consumers. W. V. Mr-

1910 (Can.), ch. 6G, sec. 2, sub-sec. 1 (</), defines a “pro- 1!|A1'‘,r™u 
prietary or patent medicine." Sub-section 2 provides that Ltd. 
where the manufacturer of a proprietary or patent medicine "■ 
is not resident in Canada, or has his chief place of business Alllil!i' 
or head office in a place outside of Canada, such manufac- *<«*•J A 
turer shall file with the Ministci the name of a person or 
corporation in or having its head office in Canada as the 
agent of such manufacturer for all the purposes of this 
Act. Section 3 (1) 1919 (Can.), ch. 66, provides that every 
manufacturer of a proprietary or patent medicine or the 
agent of such manufacturer shall before offering any medi
cine for sale procure from the Minister a numbered certi
ficate of registration for each proprietary or patent medi
cine which he proposes to import into or offer for sale in 
Canada. (2) provides for the manufacturer filing a state
ment of the quantity of drugs contained in such medicine.
(3) provides that whenever required by the Minster, for 
good cause shewn, the preparation of any medicine con
taining drugs included in the Schedule to the Act shall lie 
continuously supervised by a pharmacist or a chemist. (5)
Provides that the number under which any proprietary or 
patent medicine is registered shall be clearly printed on the 
wrapper and label of each bottle, box or other container in 
which such medicine is sold or offered for sale.

1908 (Can.), ch. 56, sec. 4, provides that all proprietary 
or patent medicines shall be put up in packages or bottles, 
and that every one of these, intended for sale or distribu
tion in Canada, shall have placed upon it, in conspicuous 
characters forming an inseparable part of the general label 
and wrapper, the name and number under which the medi
cine is registered, with the words “The Proprietary or 
Patent Medicine Act" and also the manufacturer’s name 
and address.

1919 (Can.), ch. 66, sec. 5, provides that every manufac
turer of a proprietary or patent medicine shall apply annu
ally for a license to sell such medicine &c.

Section 7 provides that no proprietary or patent medi
cine shall be manufactured, imported, exposed, or offered 
for sale or sold in Canada, if certain regulations as to con
tents are not conformed to.

1908 (Can.), ch. 56, sec. 9, prohibits the distribution of 
samples from door to door; provided that manufacturers or
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Alta, wholesale dealers may distribute samples to the trade. Sec- 
App Div t'on ® (°)t added by 1919 (Can.), ch. 66. see. 3, provides

_ ' that any proprietary or patent medicine found on sale in
W. Y. Mc-Canada not marked as required by sec. 4 or offered for sale 

m*5Tco or sold by any manufacturer who does not hold the license 
Ltd. to sell required by sec. 5 may be seized.

1908 (Can.), ch. 56, sec. 14, provides that in the case of 
AliRIS any person accused of selling, offering or exposing for sale 

Beck. j.a. any proprietary or patent medicine which is not in con
formity with the provisions of the Act, and upon which there 
appear the name and number under which the medicine is 
registered, with the words “The Proprietary or Patent 
Medicine Act," and also the manufacturer’s name and ad
dress, if the person so charged also proves that he sold the 
said medicine in the same state as when he purchaseil it and 
that he could not with reasonable diligence have obtained 
knowledge of such medicine being of a character contrary 
to the provision of this Act, &c., he shall be discharged fc.

Certain regulations were made in pursuance of 1908 
(Can.), ch. 56, sec. 17 (See Orders in Council 1909 (Can.), 
at p. xxxix).

These regulations are made in respect of the sale of any 
proprietary or patent medicine in stock at the time the Act 
comes into force and provide that all such medicine in 
stock in the hands of the manufacturers thereof or dealers 
therein shall have attached thereto a special stamp.

“3." The stamps will be supplied upon application being 
made therefor on the form supplied by the department and 
such application shall, in part, be in the form of a solemn 
declaration that the firm or person shall have in possession 
the number of individual packages of medicines of the name
or description therein included............These stamps are
to be attached to the wrapper of each individual bottle, box 
or other package in such manner as to seal the package. 
When the bottle, box or package is not covered by a wrapper 
the stamp is to be attached in such manner that said bottle, 
box or package cannot be opened without breaking the 
stamp.”

What is intended by the Act seems to be as follows:—
A manufacturer of a proprietary or patent medicine, 

manufacturing in Canada, must obtain a certificate or regis
tration of any such medicine which he proposes to sell in 
Canada. If he manufactures outside of Canada and pro
poses to import the medicine into Canada, he must also ob
tain a similar certificate. The manufacturer having his 
medicine in Canada, manufacture in accordance with the
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provisions of the Act and having such a certificate, is auth
orised to offer it for sale.

The medicine when ready to be offered for sale must of 
necessity and by express direction of the statutes be con
tained in bottles, boxes or other containers.

These bottles, boxes or containers must not be offered for 
sale or distribution unless there is printed on the wrapper 
and label of each, the registered number of the medicine, 
the name and address of the manufacturer and the words 
"The Proprietary or Patent Medicine Act.”

"Distribution," I think, means not only distribution of 
samples either directly by the manufacturers or through 
wholesale dealers (see. 9) but also—and this is the crucial 
question—distribution by the manufacturer to selling 
agents ; because, it seems to me, the whole purpose of the 
Act is to protect the public against harmful medicines or 
medicines which are harmful if taken in excessive quanti
ties or improper combinations, &c. ; and this purpose would 
not be effectively attained unless the marking and sealing 
of the containers in which the medicine is to be offered for 
sale is done before it leaves the factory of the manufac
turer; and because the intention of the Act to this effect is 
plain from its general purview and in particular from sec. 
1, which, being preceded by provisions relating to the manu
facturer alone, seems, therefore, to refer directly to, and 
impose the duty upon, the manufacturer himself, of putting 
the medicine up in packages or bottles before offering the 
medicine for sale or distribution ; and sec. 14, to which refer
ence is made in sec. 4, seems to imply that a person lawfully 
selling such medicine has received it from the manufacturer 
already put up and marked in accordance with the Act.

Assuming this view of the effect of the Act to be correct, 
was the defendant justified in repudiating the contract? I 
think not. The agent was entitled to order the medicine in 
bottles when and in such quantities as he saw fit. He was 
bound by a particular provision of the contract after the ex
piration of one year to keep his orders up to a minimum of 
$3,000 a year. But there was in fact no breach of this provi
sion. The dispute about the right to order in bulk was bona 
fide on the company’s part and was not, on the defendant’s 
part, based upon the ground that it was illegal under the 
statute. Clearly there was no intention on the company’s 
part to refuse to be bound by the contract. It was insisting 
on the fulfilment of its terms. It would be strange, if be
cause one party was bona fide insisting upon the fulfilment
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of a contract, the other party could treat such refusal as j 
repudiation and himself repudiate.

The dispute, having led the company to see that it was 
•useless to expect the defendant to fill an order for medicine 
in bulk, the company reverted to the alternative allowed In 
the contract to order in bottles. There was no time limit 
which prevented the company from giving the order of 
May 31. I think the company was entitled to have that 
order filled according to its terms. (See 7 Hals., tit Con
tracts, pp. 438 ft uni.)

A question was raised as to whether the plaintiff com
pany could stand in the place of McCarter under the con
tract. The contract contains an express provision that tla- 
agent shall be at liberty to assign the bnirfit of the agree
ment with the consent in writing of the principal. There 
was, in fact, a written consent signed by Harris, but we are 
asked to infer that the date was altered and to hold conse
quently that it was void. It seems to me that it is of no con
sequence whether this formal consent was void or not ; that 
there is quite independent evidence of a written consent 
equivalent to the formal consent almost immediately after 
the formation of the company substituting the company for 
McCarter. The actual assignment made was to that effect.

This brings us to the question of damages. But before 
considering the i/uantum of damages there are some pre
vious questions calling for consideration.

(1) No prices are fixed except for sales in bulk. It 
seems to me that a term must be implied to the effect that 
the defendant is bound to supply the medicine in bottles at 
a price based upon the price in bulk, adding the cost of 
bottling, labelling, etc.

(2) Do the words : “Subject to a renewal thereof at 
the same price mentioned above,” give the plaintiff company 
a right to extend the agreement for another 5 years ?

Whether these words included in a lease would be deemed 
to give the tenant such a right, we need not enquire. This 
is not a case of landlord and tenant, but of agency—practi
cally, as I shall have occasion to emphasise, of master and 
servant.

I doubt whether on the contract before us these words 
should not be treated as so vague that they must lie dis
carded. But in the view I take on the question of the i/uau- 
turn of damages I think the question is of little importance.

(3) The only medicine the defendant is bound by the 
terms of the contract to supply is Wonder Health Restorer.
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He fixes a price for anil lias in fact supplied the company 
with Thymus Bitter Tonic, out of which the company has 
made a portion of its profits in the past, anil, doubtless, 
calculated to do in the future.

(41 As I have already suggested, the relationship 
created by the agreement is in substance that of master and 
servant, and certainly, I think, that the point of view from 
which the damages for breach of contract ought to be esti
mated, is that of analogy to the ordinary case of master and 
servant.

! think the effect of the substitution cf the company for 
McCarter was never intended to, and ought not to be, 
deemed to have imposed any greater liability upon the de
fendant than he would have been under had he continued 
to deal with McCarter personally. Had that relationship 
continued, on a breach of the contract McCarter would not 
he entitled to have his damages assessed, at the amount of 
the present value of his probable net profits for the whole 
residue of the term of engagement. The company is in sub
stance an niter ego for McCarter. It is incorporated under 
the laws of British Columbia and there are only two sub
scribers to the Memorandum of Association—McCarter and 
his son-in-law, Burr. The sale of medicine is only one of its 
objects. On a breach of the contract, McCarter would have 
been bound to seek other employment; his niter ego is 
equally bound to do so in order to minimise the damage.

Taking everything into account, and there was much dis
cussion of the various items which ought or ought not to 
be taken into account, I think that the damages for breach 
of contract ought to be reduced to $3,000.

1 now come to the claim for damages for libel. What is 
set up in the statement of claim is that :—

(1) On or about June 4, 1921, the defendant Minnie 
Harris, the wife of the defendant George Harris, in a letter 
to one Edward R. Davis, of New Westminster, B.C. (a drug
gist), falsely and maliciously wrote and published of the 
plaintiff the following words: “Look out for my registered 
seal and picture on every bottle, also enclosed in my carton. 
None genuine without," meaning that the plaintiff company 
was guilty of fraudulent, corrupt and dishonest practice, 
in their trade and business and in the conduct thereof.

(2) , (3), (4). Similar letters to other druggists.
(5) Similar letter to a druggist in which the words 

were: “The goods sold by the W. Y. McCarter Burr Com
pany Limited are not of the manufacture of George Harris
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Alta, but are of the manufacture of the W. Y. McCarter Burr 
Ann Div Company Limited.” with the same innuendo.

___ ’ (6) Letter to a druggist in which the words were : "I
" ■ ' Mc'am preparing a notice for all the palters through B.C. that 

BiitaCo. McCarter Burr Co. is through with the agency of Harris's
Lin. Wonder Health Restorer. I am the only manufacturer of 

„ this herbal medicine for Canada and U.S.A. and I intend
Is XIfix 1S___ ' keeping this from now on in my own hands so you need not
n...k, j.a. be afraid of any more changes. Now if you have any medi

cine on hand that McCarter Burr Co. has supplied you with 
kindly return it to them and get a refund, this is not my 
medicine they have been handling lately but is one they 
manufactured themselves and used my name,” with the 
same innuendo.

In addition to defences denying the innuendos the defen
dant pleaded privilege as follows :—

( 1 ) That she wrote and published the words in the dis
charge of a social and moral duty which she owed to the 
several druggists selling medicine of the defendant George 
Harris, and (2) That each occasion was such as is men
tioned in the next preceding paragraph, and that the defen
dant had an interest in the subject matter of communica
tion, and that the person or persons to whom same were 
published, had a corresponding interest, and that each and 
all had a duty in connection with the matter, and that the 
said words were spoken bona fide and without malice and 
on a privileged occasion.

It seems to me clear that the occasion on which these 
letters were written was a privileged one and that conse
quently the plaintiff must, in order to succeed, prove express 
malice.

Mrs. Harris was asked :—
“Q: Now what grounds did you have for believing that 

these people were manufacturing this medicine and passing 
off on the public as your husband’s? A: I did not believe 
they were manufacturing it but I believed they were tam
pering with it. Q : Then you did not believe when you wrote 
these letters that McCarter-Burr or Burr or anyone in this 
place was manufacturing some material and passing it off 
as your husband’s health restorer? A : No sir. Q : And you 
had no reason for believing any such thing? A: No sir. 
Q : Now what grounds did you have for believing they were 
tampering with it then? A : So many complaints. Q : What 
were the complaints? That the people were not being 
cured? A: No, they said it was not the same. Q: Did you
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ask them in what way it was not the same? A: Yes, some Alta, 
of them I did. Q: Where are all these letters that you got? Ap~" ÿlv 
A: The letters I got was returned to McCarter-Burr. Q: ——
Did you write them along with them when you sent them?"'- Y- M>'• 
A: Ÿes. Q: Did you keep a copy of the letter you sent bvrro'i. 
McCarter-Burr? A: No I did not. . . . Ltd.

Q: Is it not a fact that you did not get a single complaint Harris.
about the quality of the medicine that McCarter-Burr was -----
selling? You can answer that ‘yes' or ‘no.’ A: Yes, I did ®*'k JA 
get complaints. Q: About the quality? A: Mostly about 
the quality. Q : I am asking if you got any complaint about 
the quality? A: No I did not, only people said it was not 
the same. They did not say anything about the quality of 
it. Q: And you did not make any investigation to see 
whether there was any basis for the complaints or any 
ground for the complaint being made? A : No sir, I did not.
Q: Did you attempt to buy or procure any of the bottles 
that McCarter-Burr was selling at that time? A: Only the 
bottle the gentleman brought to the house. Q : What about 
the bottle that was brought to the house? Q : Well a gentle
man brought a bottle. Q: Who was he? A: I don’t know 
Q: Did you ask him for his name ? A : No I did not, he 
asked me to change the bottle. . . .

Q: You still have that bottle? A: Yes. Q: Has it been 
opened? A: Yes.............

Q: What enquiries did you make at the drug stores ? A:
1 checked up two months of their sales. Q: Two months of 
whose sales? A: Some of the drug stores. Q: Which drug 
stores? A: The Cunningham Drug Company. Q: Who 
else? A: The Eden Company. Q: Was it the sale to the 
Cunningham Drug Company that you checked up? A: Yes.
Q: With a view of finding whether they were selling more 
than you? A: Yes the same period, were selling to McCar
ter-Burr & Company? Q: You found that the Cunningham 
Drug Co. had sold a lot in these two months didn’t you?
A: Yes. . . .

Q: The only ground that you had for writing these letters 
are these : 1st, somebody said that the medicine they got 
was different from what they had before? A: Yes. Q:
Secondly, that some man, whom you never saw before or 
since, whose name you don’t know and didn’t even ask, asked 
you to change a bottle which had been opened when he 
brought it to you? A: Yes. Q: And thirdly, because you 
found that McCarter-Burr & Co. were not buying as much 
from you as they had for some time and because some drug
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company was selling more of your husband's medicine than 
had been bought from you for the same period, these are 
all of the reasons that caused you to write these letters'.’ 
A : Yes. Q : Have you told us of all the enquiries and efforts 
you made to check the truth of these complaints as you call 
them'.’ A: Yes. Q: You did nothing more than what you 
have told us? A: No. Q: And acting on that information 
you wrote these letters? A: Yes.”

So far as I can discover it was not denied that the letters 
of complaint had been sent to the plaintiff company.

I think that the statement of Mrs. Harris that the goods 
sold were not of the manufacture of Harris hut of the com
pany, would not he a misstatement of the fact, had it been 
a fact, that the company was adulterating the medicine. So 
that in my opinion this difference of expression does not 
take this particular libel out of priv lege.

Then I think, that upon the whole evidence express malice 
is not proved. Mrs. Harris clearly believed her statements 
to be true. She seems to h ve had some reasonable grounds 
for so believing—though this is not necessary for her pro
tection. She may have been rash, improvident, credulous or 
stupid. The fact that what she had heard made her angry 
would seem to lead not towards malice but rather away from 
it and towards honesty. ( See 18 Hals., lit Libel and Slander, 
pp. 712 et ki 'i.) Honest anger surely is not evidence of 
malice ; the anger spoken of in some of the cases is evidence 
of malice must mean unreasoning anger resulting in an 
intention to injure.

As to the liability of Harris for the libels published by 
his wife, I desire to add that even in the event of her ulti
mately being held liable, I am of opinion that Harris can lie 
held liable only on the ground of agency, and not merely 
because he is the husband. The reason why in England a 
husband was liable for the torts of his wife is explained at 
length by Fletcher Moulton. L.J., in Ciiinorl v. Leslii . [1909] 
1 K.B. 880. If the reason for the rule ever existed in this 
jurisdiction, it has long ago ceased owing to legislative 
enactments relating to married women. Ratione rr--.wntf, 
Cessât le.x\

In my opinion, therefore, I think the plaintiff company 
fails in its claim for damages for libel.

In the result on the whole I would set aside the judgment 
in favour of the plaintiff and direct judgment to be entered 
for the plaintiff for $3,000 damages for breach of contract. 
I would give the defendant the costs of appeal.

Hyndman, J.A., concurs with Stuart, J.A.
Appeal allowed in part.
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THE ISLAND COLD STORAGE Co. v. MUTCH.
Prince Eduard Island Supreme Court, Matkieaon, C.J., Arsenault, J.

June 27, 1922.
Sale ($IID—40)—Of goods—Inspection—Caveat emptor—Evidence 

—Discretion of Judge in refusing to admit -Admission
IN EVIDENCE OF PRICE LISTS AND MARKET REPORTS.

The defendant, a cattle buyer, offered for sale to the plaintiff 
company a quantity of veal. The price having been agreed upon, 
the defendant delivered 16 carcasses which were weighed and 
paid for by the assistant manager of the company. It appears by 
the evidence that the manager and the regular meat inspector 
were not present at time of delivering, but there is some evidence 
that, before weighing, the carcasses were inspected by a foreman 
in the employ of the plaintiff. Some time later, the plaintiff com
pany claimed that the carcasses were not veal, and endeavoured 
to get a settlement from the defendant, and on failure brought 
an action for breach of contract. On trial before a jury verdict 
was given for the defendant. Upon application for a new trial 
the Court held that the plaintiff being a company organised for 
the purpose of dealing in meats must be presumed to have a know
ledge of the commodity in which they deal. The sale is not a sale 
by description for the plaintiff did not buy on the faith of the 
seller’s word but after taking in the goods and with full oppor
tunity of inspection and examination. The doctrine of caveat 
emptor must be held to apply. When price lists and market re
ports are authenticated by the testimony of a witness, it is within 
the discretion of the Judge to admit such material as evidence.

Appeal from the judgment of Haszard, J., and applica
tion for new trial. Refused.

J. J. Johnston, K.C., for plaintiff.
IV. E. Bentley, K.C., and U. A. MacKinnon, K.C., for 

defendant.
The judgment of the Court was delivered by
Arsenault, J. :—This is an action for breach of con

tract tried Hilary Term, 1920, of this Court before Has
zard, J., and a jury, when a verdict was rendered for the 
defendant. This is an application to set aside the verdict 
and for a new trial on the grounds set out in the application.

The facts are as follows :—The defendant, a cattle buyer, 
on January 20, 1919, called at the plaintiff’s office in Char
lottetown and, in the absence of the manager, inquired of 
the assistant manager, Quigley, if they wanted to buy 
some beef. On getting a reply in the negative, he said he 
had some veal for sale. The assistant manager told him he 
would inquire from the manager, and in the afternoon told 
the defendant they would buy veal at 15c per pound. The 
following morning, January 21, the defendant came with 
16 carcasses which were taken in to the plaintiff’s premises 
and weighed and a slip made out by the weigher setting out 
separately the 16 carcasses as veal with the weight of each. 
The defendant presented the slip to the assistant manager 
29-70 D.L.R.
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and was paid by cheque. There is evidence (although con
tradicted ) that, before weighing, the carcasses were in
spected by one Godkin a competent man in the employ of 
the plaintiff as foreman of the killing department. Nothing 
further seems to have been done in the matter until some 
5 or 6 weeks later when Fraser, the president, came over 
from Halifax and claimed that the carcasses delivered by 
the defendant were not veal and endeavoured to gi t a 
settlement from the defendant and, on failure, this action 
was instituted.

On the argument, the plaintiff’s counsel urged on the 
Court that the transaction disclosed a sale by description 
that the defendant had contracted to sell veal to the plain
tiff and that the weight of evidence proved that what lie 
had sold was not veal. I cannot take this view of the 
matter. The plaintiff is a company organised for the pur
pose of dealing in meats and must be presumed to have a 
knowledge of the commodity in which they deal. Their 
mode of buying, as appears by the evidence, is to have such 
meats inspected by their inspector before weighing. It was 
urged that, in this case, the manager and the regular meat 
inspector were away on the day in question. I cannot see 
that this makes any difference. The plaintiff is at all times 
open for business. The assistant manager was in charge 
and it is not contended that, even if the manager had been 
present, it was his duty to inspect the meat. What took 
place on January 20 did not constitute a sale and purchase; 
it was, at most, a negotiation for a sale. There remained 
two essential things to be done before the sale—that is an 
inspection and weighing. This was done the next day, a 
certificate made out and the price paid. This completed 
the purchase. The plaintiff had at hand the necessary 
machinery to protect itself at all points. They were buying 
an article with no latent defects ; it was, to all intents and 
purposes, a sale and purchase over the counter with full 
and ample opportunity on the part of the plaintiff to pro
tect its interest and see that it was getting what it bar
gained for. The doctrine of caveat emptor applies to this 
case, for here the plaintiff did not buy on the faith of the 
seller’s word, but, after taking in the goods and with a full 
opportunity of inspection and examination. In the words 
of Channell, J., in Varley v. Whipp, [1900] 1 Q.B. 513, at 
p. 516: “The term ‘sale of goods by description’ must apply 
to all cases where the purchaser has not seen the goods but 
is relying on description alone.” Here the plaintiff did not
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rely on the description given by the defendant for, accord
ing to plaintiff’s own witness, the goods were to be pur
chased it the stock was good. How was it to be ascertained 
whether the stock was good? Manifestly by the defendant’s 
bringing it in for the inspection of the plaintiff, which he 
did. If, in this case, the defendant had offered veal and the 
plaintiff had bought it and told him to ship it or make some 
other disposition of it without the plaintiff’s seeing it, then 
if it turned out not to be veal, no doubt the action would lie; 
but t he case here is very different. The plaintiff not only had 
the opportunity of inspecting but did inspect the goods be
fore delivery. This disposes of the most vital grounds in 
the application.

Objection was raised as to the admission in evidence of 
certain price lists and market reports. It may be said that, 
without the supporting testimony of a witness, market re
ports published in j lurnals or in pamphlets are not evi
dence; but, on the ot er hand, it is true that they are cap
able of furnishing the best evidence—superior it may be to 
the sum total of that of many witnesses where evidence is 
confined to their own knowledge or experience. At its best 
such evidence represents a tabulation of facts from sources 
wider than any reasonable number of witnesses could 
supply, at its worst, it is merely hearsay. The middle course 
must be found of requiring authentication by direct testi
mony of the source of the evidence proposed to be given by 
such trade circulars, journals or like material. The dis
ert'ion of the Judge as to evidence required to lay the foun- 
d .on must necessarily be wide. In the present case, the

ites of evidence are not full, but it sufficiently appears 
from them that the trial Judge exercised his discretion in 
refusing to admit in evidence certain price lists and admit
ting others upon the supporting testimony of the witness, 
John Sims, president of the Sims Pork Packing Co., who 
appears to have given evidence to the satisfaction of the 
Judge in authentication of the lists admitted.

The application for new trial is refused with costs.
Application refused.

BISHOP v. WESTERN TRUST CO.
Saskatchewan King’s Bench, Bigelow, J. October SS, J9SS.

Land titles (SI—10)—Caveat—Notice—Priority of security.
A caveat, when properly lodged, prevents the acquisition or 

the bettering or increasing of any interest in the land legal or 
equitable adverse to, or in derogation of the claim of the caveator, 
as it exists at the time the caveat is lodged, and a security,

Sask.
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protected by a caveat properly registered has priority over an 
agreement to give a mortgage, or a mortgage purporting to be 
given before but not registered until after the registration of the 
caveat.

[McKillop and Benjafield V. Alexander (1912), 1 D.L.R. 586,
followed.)

Trvst‘co. Action to recover payment of a debt secured by a transfer
---- which, although absolute in form, was taken as security for

Big.low, j. tjle or jn default to foreclose the security.
J. F. Frame, K.C., for plaintiff.
W. B. Scott, for the defendant Saskatchewan General 

Investment & Agency Co.
No one for other defendants.
Bigelow, J. :—The facts in order of time are as fol

lows :—
W. G. V. Bishop has been the registered owner of the land 

in question since November 12, 1913.
On February 8, 1916, Bishop applied for a loan to the 

Saskatchewan General Investment & Agency Co. (whom I 
shall herein refer to as the defendant company) and signed 
the following document :—
“Saskatchewan General Investment and Agency Co. Ltd.

I, William Gordon V. Bishop of the city of Regina hereby 
apply for a loan of six thousand dollars ($6,000) on the 
security of the west half of section 9, township 10, range 3, 
west of the 3rd meridian, the south west quarter of section 
14 and the south west quarter of section 2, both in township 
9, range 7, west of 2nd meridian, on which I agree to pay 
interest yearly at the rate of 10 per cent per annum on the 
whole balance of principal and interest to be repayable on 
the 1st day of April A.D. 1916.
And I hereby undertake to give a first mortgage on these 
properties when required to do so. As it is my intention 
to repay this loan on the above date, I will, in the meantime 
give a promissory note for the sum loaned and surrender 
the duplicate certificate of title to the land, giving a trans
fer also if required to do so.
Dated at Regina, this 8th day of February A.D. 1916.

(Sgd.) W. Gordon V. Bishop."
A loan of $5,000 was made by the defendant company to 

Bishop, and I assume that the duplicate certificate of title 
to the land in question was delivered to the defendant com
pany; when, it does not appear ; but it is in evidence that 
the said duplicate certificate of title was delivered by the 
defendant company to the solicitors of the North American 
Life Assurace Co. on October 16, 1917, for the purpose of
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registering a morlgage from Bishop to the North American 
Life Assurance Co.

On April 5, 1917, Bishop entered into an agreement for 
sale with the defendant Merrill Fraser to sell the said land 
for $8,500, payable $500 cash, and the balance in deferred 
crop payments.

On May 6, 1917, the plaintiff loaned $1,500 to Bishop and 
look his note therefor, and also took security on some 
property in Minneapolis.

On October 13, 1917, Bishop executed a m rtgage on said 
land to the North American Life Assurance Co. for $2,500 
which was registered October 17, 1917. The proceeds of 
this mortgage were paid to the defendant company.

On October 23, 1917, Bishop requested plaintiff to release 
her security on the Minneapolis property which she agreed 
to do on receiving the following document from Bishop:— 

“Regina, Sask., Tuesday, 23 Oct., 1917. 
Emma Reid Bishop, Regina.
Dear Emma:—Relative to your loan of $1,500 to me on my 
note and further secured by assignment of part of my equity 
in Minneapolis property, in consideration of your releasing 
Ihis security I offer you herewith an agreement between one 
Merrill Fraser and myself which agreement was dated Apr. 
5th, 1917, and has to do with a sale of land by me to Fraser. 
1 have over a three thousand dollar equity in this land and 
expect to receive a payment this year sufficient to retire 
your note.

(Sgd.) W. Gordon V. Bishop."
There is in evidence a mortgage from Bishop to the 

defendant company for $3,382.35 covering the land in 
question and other land. The mortgage is dated January 
2,1918, and was registered June 1, 1918. Whether January 
2,1918, is the date the mortgage was executed or not, it is 
impossible to say. There is no evidence to show. The 
affidavit of the witness was sworn on May 27, 1918. Robert 
lnglis who gave evidence for the defendant company about 
the mortgage, when questioned about the date of the exe
cution of the mortgage said he had nothing to go by but the 
date inserted in the mortgage. If this case were to depend 
on the fact whether or not the mortgage to the defendant 
was executed before the plaintiff’s security (May 6, 1918) I 
could not find that it was executed before May 27, 1918, as 
there is no evidence to that effect. The fact that the date, 
January 2, 1918, is inserted in the mortgage does not, to my 
mind, prove it was executed then. It may have been pre-
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pared on January 2, 1918 and not signed until long after
wards. There is no explanation of the delay in registering 
tne mortgage from January 2, 1918, to June 1, 1918. The 
certificate of title was in the registry office and the mort, 
gage could have been registered at any time after it was 

, executed. The mortgage was registered soon after Bishop 
took the homestead affidavit on May 27, 1918 and the 
witness completed the affidavit of execution on the -ame 
date. However, I will continue on the assumption that the 
said mortgage was executed on January 2, 1918.

On May 6, 1918, Bishop was going away for military 
training and plaintiff insisted on her security being com
pleted, and Bishop assigned all his interest in the agree
ment with Fraser and did “grant, bargain, sell, assign, 
transfer and set over unto the assignee for ever all that 
certain parcel of land” (describing the land in question). 
It is admitted by the plaintiff, that, although this transfer 
is absolute in form, it was taken as security for the $1,500 
debt.

On May 9, 1918, the plaintiff registered a caveat in the 
following words:—
“To the Registrar of the Moose Jaw Land Registration 
District, Moose Jaw, Saskatchewan.
Take notice that I Emma Reid Bishop of the City of Regina 
in the Province of Saskatchewan, married woman, claiming 
an interest as owner in the west half of section nine (9). 
township ten (10) range No. three (3) west of third 
meridian in the Province of Saskatchewan, under and by 
virtue of an agreement in writing, bearing date, the Gth 
day of May 1918, between W. Gordon V. Bishop of the City 
of Regina in the Province of Saskatchewan and nr, self, 
forbid the registration of any transfer or other instrument 
affecting such land, or the granting of a certificate of title 
thereto except subject to the claim herein set forth. My 
address is; 2120 Albert St., Regina, Saskatchewan.
Dated at Regina in the Province of Saskatchewan this 7th 
day of May, 1918.—(Sgd.) Emma Reid Bishop.”

The plaintiff sues for payment, and, in default, to fore
close her security, and the defendant company claims 
priority to the plaintiff.

The defendant’s claim is based on the document February 
8, 1916, whereby Bishop agreed to give to the defendant 
company a first mortgage on the land when required to do 
so and to surrender the duplicate certificate of title in the 
meantime and that the said duplicate certificate of title
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was lodged as security with defendant company. The 
mortgage dated January 2, 1918, and registered June 1, 
1918, is not set up in defendant company’s pleadings, and 
apparently not relied on. There may be good reason for 
this. “A mere charge created by deposit of deeds is ex
tinguished by the taking of a formal mortgage.” 21 Hals, 
p. 326, sec. 580.

As to the deposit of the duplicate certificate of title by 
Bishop to the defendant company, I have referred to the 
fact that on October 16, 1917, the defendant company 
delivered the duplicate certificate of title to the solicitors 
of the North American Life Assurance Co. for the purpose 
of registering a mortgage to the said North American Life 
Assurance Co. From this, it is evident that on that date 
October 16, 1917, the duplicate certificate of title was in 
possession of the defendant company and coupling this 
with the previous agreement, I conclude that the duplicate 
certificate of title was in possession of the defendant com
pany as security for its loan. It is to be observed, however, 
that the duplicate certificate of title passed out of the 
possession of the defendant company on that date and was 
placed in the registry office where it has remained ever 
since, so that defendant company has never had possession 
of the duplicate certificate of title since that date.

Mr. Frame argues that possession of the title deeds is 
the essence of an equitable mortgage and the defendant 
company having given up possession that would be an end 
of their equitable mortgage. It seems to me that would be 
so if the equitable mortgage depended altogether on the 
deposit of the title deeds, but it would not apply where there 
is a written agreement to give a mortgage as well as to 
deposit the title deeds.

See Falconbridge on Mortgages, 1919 ed. p. 78:—“A 
written memorandum duly signed containing an agreement 
to deposit deeds as security is a valid charge without a 
deposit."

The defendant company contends that on May 6, 1918, 
plaintiff had notice of the indebtedness of Bishop to this 
defendant and of the security given therefor, and for that 
reason, plaintiff took her charge on the land subject to the 
defendant’s charge. The letter from W. G. Bishop to 
the plaintiff, October 23, 1917, quoted above, is relied on. 
There is no actual notice here but it is contended that 
because the land was sold for §8,500 and the plaintiff was 
informed that Bishop had over a $3,000 equity in the land.
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Sask. that that was enough to suggest the existence of seme 
ether charge and that plaintiff should have made enquiries.

' The law as to constructive notice is stated by Falcon- 
Bishop bridge in his Law of Mortgages, 1919 ed., pp.98, 99, as fol-

Western lows "---
Trust Co. “Constructive notice means that the circumstances sur.
BiaTkm j rounding the taking of a mortgage are such as to induce 

the court to treat the mortgagee who in fact has no actual 
notice of an earlier charge as if in fact he had actual notice. 
The circumstances which will affect a mortgagee with con
structive notice are:—
(a) His knowledge of facts which would naturally suggest 

the existence of the earlier charge.
(b) His failure to make the enquiries which ought reason

ably to have been made by him where, if he had made 
such enquiries, the existence of the earlier charge 
would have been disclosed to him.”

It will be observed that the agreement for sale was for 
$8,500. $500 cash was paid at the time of the agreement. 
There was a first mortgage for $2,500 to the North Ameri
can Life Assurance Co. of which plaintiff had actual notice 
as it was mentioned in the assignment of the agreement 
plaintiff took from Bishop. And it will also be observed that 
in the agreement between Bishop and Fraser it is provided 
that Fraser had the privilege of paying any sum or sums 
at any time without notice or bonus.

Under these facts I cannot conclude that plaintiff had 
knowledge of any facts which would suggest the existence 
of the charge to the defendant company or that she was ne- 
ligent in not making enquiries. I, therefore, find that on 
May 6, 1918, plaintiff did not have notice, actual or constru- 
tive, of Bishop’s indebtedness to the defendant company or 
of its security.

The question then comes down to this, which security is 
to prevail? Bishop’s agreement February 10, 1916, to give 
the mortgage to the defendant company (or, in the alterna
tive, Bishop’s mortgage to the defendant company pur
porting to be made January 2, 1918, and registered June 
1, 1918), or Bishop’s security to the plaintiff made May 6, 
1918, protected by the caveat registered May 9, 1918. This 
question seems to me to depend on the effect of the regis
tration of the caveat. Sections 58, 63, 129, and 135 of our 
Land Titles Act, R.S.S. 1920, ch. 67 are as follow's:—
“58. (1) After a certificate of title has been granted no 

instrument shall until registered pass any estate or
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interest in the land therein comprised, except a lease
hold interest not exceeding three years where there 
is actual occupation of the land under the same, or 
render such land liable as security for the payment 
of money except as against the person making the 
same.

C3. Instruments registered in respect of or affecting the 
same land shall be entitled to priority, the one over 
the other, according to the time of registration and 
not according to the date of execution.

129. Any person claiming to be interested in land for 
which a certificate of title has been granted, may 
file a caveat with the registrar to the effect that 
no registration of any transfer or other instrument 
affecting the said land shall be made, and no certifi
cate of title to such land granted, until such caveat 
has been withdrawn or has lapsed as hereinafter 
provided, unless such instrument or certificate of 
title is expressed to be subject to the claim of the 
caveator as stated in such caveat.

135. While a caveat remains in force the registrar shall 
not enter in the register any memorandum of a trans
fer or other instrument purporting to transfer, incum

ber, or otherwise deal with or affect the land in 
respect to which such caveat is registered, except 
subject to the claim of the caveator."

See also McKillop and Bcnjafield V. Alexander (1912), 1 
D.L.U. 586, 45 Can. S.C.R. 551 ; McDougall v. MacKay 
(1922), 68 D.L.R. 245, and Union Bank of Canada v. Lums- 
dcn Co. (1915), 23 D.L.R. 460, 8 S.L.R. 263, where a sub
sequent encumbrance (and execution) prevailed over an 
unregistered equitable mortgage prior in point of time.

Anglin, J., in McKillop and Bcnjafield v. Alexander, 1 
D.L.R. at p. 606, says:—

‘‘I am of the opinion that a caveat when properly lodged 
prevents the acquisition or the bettering or increasing of 
any interest in the land legal or equitable adverse to or in 
derogation of the claim of the caveator—-at all events, as 
it exists at the time when the caveat is lodged."

I am of the opinion that the plaintiff’s right must pre
vail. The plaintiff will have judgment against the Western 
Trust Co. administrator ad litem of W. G. V. Bishop for 
the amount claimed, and interest as claimed, and costs of 
at undefended action, and a declaration that the plaintiff 
is entitled to priority over the defendant company’s claim.
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Ont. There will be a reference to the local Registrar to a seer- 
—- tain the amount of Fraser's indebtedness under the agree-

App. Div. ment for sale and ttie amount of arrears ; said amount to 
the extent of the plaintiff’s claim against defendant Bishop 
and costs of an undefended action to be paid into Court 
within 3 months. In default, there will be foreclosure 
absolute against all defendants and cancellation of the 
agreement for sale. The defendant company to have leave 
to apply for a sale instead of foreclosure within 3 months if 
so advised, on payment of the arrears under said agreement 
for sale and costs within 3 months, defendant Fraser to he 
relieved of the consequence of his default.

As the issue in this case was between plaintiff and defend- 
ant company, the defendant company will pay the plaintiff's 
costs incurred thereby.

The defendant’s counterclaim is dismissed with costs.
Judgment accordingly.

WINTER v. CITY OF TORONTO.
Ontario Supreme Court Appellate Divieion, Maclaren, Magee, Ilodyini 

and Ferguson, JJ.A. October 17, 1922.
Expropriation ($IIIC—135)—Compensation—Measure of damages 

—Easement.
A by-law of the City of Toronto reads as follows “For the 

purpose of grading Bioor Street from High Park Avenue to 
Jane Street, to a horizontal top of 86 feet in width, the right 
to enter upon, cut into and remove so much of the land herein
after described as may be necessary or to spread the necessary 
fill thereon and maintain the same as hereby expropriated am1 
taken and no further or other interest than to enter upon, rut 
into, remove or fill on the said lands as may be necessarv shal1 
be acquired under said by-law.” The arbitrator allowed thf 
claimant practically the full value of the property on the ground 
that the claimant had no right of his own motion to enter on and 
use the land taken for and occupied with the fill. The Court held 
that the by-law did not take away the land or the right to enter 
thereon, but merely limited the enjoyment thereof to a user which 
would not interfere with the grading of Bioor Street to a horizon
tal top of 86 feet in width and the maintaining of the street at 
such grade and width and that the compensation should be re
assessed on the principles laid down in Rc Coleman and Toronto 
and Niagara Power Co. (11)17), 38 D.L.R. 65, 40 O.L.R. 130. 

Appeal by the City of Toronto from an award of the 
official arbitrator. Referred back for re-assessment.

C. H. Colqtilioitn, for the appellant corporation.
G. H. Kilmer, K.C., and C. B. Henderson, for respondent 
Maclaren, J.A., agreed with Ferguson, J.A.
Magee, J.A. :—I am unable to find in the reasons of the 

official arbitrator any indication that he proceeded upon an
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erroneous view of the effect of the by-law or upon any Ont. 
improper principle in arriving at the amount he awarded. apjT Div. 
As doubt was expressed as to these matters I would have ——
been better satisfied to have asked him for an explanation ot winter 
his reasons. As my brethren do not take the same view as ClTy 0F 
myself it is evident that the situation needs clearing up and, Toronto. 
therefore, I concur in sending the award back. It should,. ~"JA 
be borne in mind by the arbitrator that there may be future 
deposits of material found necessary by the city and their 
probability should be considered.

Hoduins, J. A. agreed with Ferguson, J. A.
Ferguson, J.A. :—The grounds of appeal as set out 

in the notice of appeal, and as argued liefore us, read :—
“2. That the official arbitrator erred in deciding that 

the by-law in question prevented the claimant from enter
ing on and using the land affected by said by-law, and in 
fixing the amount of compensation on the basis of such 
decision.

3. That the learned official arbitrator erred in fixing the 
compensation as if the claimant’s lands to the full depth 
from Bloor Street were subject to the provisions of said 
by-laws, whereas in fact only the front portion of said lands 
were subject to said provisions."

The by-law to be interpreted, reads:—
"For the purpose of grading Bloor Street from High Park 

Avenue to Jane Street to a horizontal top of 86 feet in 
width, the right to enter upon, cut into and remove so much 
of the land hereinafter described as may be necessary' or to 
spread the necessary fill thereon and maintain the same as 
hereby expropriated and taken and no further or other 
interest than to enter upon, cut into, remove or fill on the 
said lands as may be necessary shall be acquired under said 
by-law."

The arbitrator dealt with the meaning of the by-law, as 
follows:—

“The first point in issue is the legal effect of the by-law. 
lloes the power to enter upon, spread the fill and maintain 
the same prevent the claimant from using the land so taken 
up for building or otherwise? Counsel for contestant 
argues that the claimant has a perfect right to use the land 
?o filled as he pleases, notwithstanding the fact that he 
would have to enter on and displace the fill if and when he 
might build. Counsel for claimant argues to the contrary, 
that the claimant has no right to enter on the land and 
interfere with fill.
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I am of the opinion my self that according to the authorit
ies the claimant herein has no right of his own moti in to 
enter on and use the land taken for and occupied with the 
fill."

The claimant’s land has a frontage on Bloor Street of 
130 feet ; the fill is upon the easterly 88 feet 11 inches thereof 
The arbitrator’s finding in reference to that 88 feet. 11 
inches, reads as follows :—

“As far as I can judge from the evidence the easterly 65 
feet was never at any time physically fit for building pur
poses. It is evident therefore, that the fill has made no 
difference in this regard. I look upon this portion of the 
property as an adjunct to the other portion to the west and 
deal with the case with that in view.

Having re-viewed the property and having in view the 
opinion I have formed as to the effects of the by-law in 
reference to the user of the property, I allow for the 23 feet 
1 inch of the most westerly part of the fill a damage of 
$2,267. In regard to the easterly 65 feet the owner has 
sworn that before the fill was put in, there was a natural 
grass slope, with wild flowers and trees, giving a pleasing 
outlook to any apartment house or duplex houses that might 
have been (or that might now, on the 41 feet, 11 inches) be 
built. (As I think the evidence shows that a smaller apart, 
ment house could yet be erected thereon). For this has 
been substituted a sand or mud dump thus depreciating 
the outlook from any apartment house which might be 
built on the western part of the property. For this, I allow 
the sum of $1,950 making a total of $4,207 which I allow as 
full compensation of the injury done the property by rea
son of the by-law in question here.

The claimant is entitled to his costs of this proceeding."
Read in the light of the evidence, the award shows that 

the arbitrator has allowed to the claimant practically the 
full sworn value of the 88 feet, 11 inches, on the hypothesis 
that the westerly 23 feet, 11 inches thereof, which could 
have been built upon but for the fill, cannot now be built 
upon, and that the easterly 65 feet of the 88 feet, 11 inches, 
which he looked upon as a beauty spot, and as an adjunct 
to the apartment house which might have been built on the 
westerly 65 feet, cannot now be entered upon and beauti
fied. Clearly if the easterly 65 feet may be entered upon, 
and what is now described by the arbitrator as an unsightly 
mud and sand dump may. at little expense, be turned into 
a beauty spot by sodding, seeding and surface grading,
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then the value of that piece of property has not been Ont. 
materially affected by the fill, and if the claimant may Ap^7^)iv. 
enter upon and build over the westerly 23 feet, 11 inches ——
of the 88 feet, without interfering with the grade of Bloor Winter 
Street, then the whole value of that piece of property has Cn£ 0F 
not been lost, and compensation has been assessed on an Toronto.
improper basis, and on a mistake as to the meaning and ----
legal effect of the by-law.

Mr. Kilmer for the claimant, did not contend that the 
by-law in its wording plainly excluded the claimant from 
possession; he argued that the legal effect of the by-law 
was to allow the city to place its property, that is, its fill, 
on the claimant's property, and to prevent the claimant 
trespassing upon or interfering with that fill, which Mr.
Kilmer argued was and continued in place to be the property 
of the city.

In my opinion, the by-law will not bear the interpretation 
sought to be put upon it by the claimant. Se Peterson 
Lake v. Dom. Reduction Co. (1917), 41 O.L.R. 182; (1918),
16 D.L.R. 724, 44 O.L.R. 177; (1919), 50 D.L.R. 52, 59 Can.
S.C.R. 646.

I think it is clear that the by-law only takes for the City, 
the right to put upon the land a fill for a specified purpose 
and that purpose is set out in the by-law, i.e., maintain 
Bloor Street to a certain fixed grade, and so long as the 
ilaimant does nothing to interfere with the maintaining of 
Bloor Street at that fixed grade, the city has no right to 
complain ; in other words, it seems to me the by-law does not 
take away the land or the right to enter thereon, but merely 
limits the enjoyment thereof to a user which will not inter
fere with the grading of Bloor Street to a horizontal top 
of 86 feet in width, and the maintaining of the street at 
such a grade, and width.

I am, for these reasons, of opinion that the arbitrator 
has awarded compensation on an erroneous view of the 
legal effect of the by-law, and that this award should be 
sent back with a direction that the compensation be le- 
usessed on the view that the claimant’s right and title in 
and to the property is not interfered with more than is 
necessary to maintain the grade of Bloor Street as afore
said, and that there is nothing in the by-law which prevents 
his entry on the land to beautify or improve it, or even to 
build upon the part on which the fill is, so long as the entry 
and work is not calculated to take away the support neces
sary to maintain Bloor Street at the grade stated. The
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C»n. principles which should govern the arbitrator are, I think, 
TTT laid down in Re Coleman and Toronto and Niagara Power 

' Co. (1917), 38 D.L.R. 65, 40 O.L.R. 130.
The appellant should have the costs of this appeal.

Referred bark for re-asscnument.

FLYNN v. FLYNN.
Supreme Court of Camilla, Darien, C.J., Idiugtoii, Duff, Anglin, 

Brodeur and Mignuult, JJ. June 17, 1922.
Mortgage (JIB—8)—Deed—Absolute in form—Circumstances to

SHEW INTENDED AS A MORTGAGE—RIGHT OF REDEMPTION.
A deed absolute in form may be only a mortgage. The 

guarantor is not bound by its form but there must be proof of 
a convincing character before the Court will so cut down the 
deed and give the grantor the right to redeem.

Appeal from the judgment of the Supreme Court of 
Ontario, Appellate Division, reversing the judgment of the 
trial Judge and allowing the respondents to have an account 
of an alleged partnership and to have a certain deed declared 
to be a mortgage and allowing the respondents to redeem. 
Affirmed.

Tl.v judgment appealed from which was delivered by 
Meredith, C.J.C.P., was as follows:—

“There are two questions involved in this case: whether 
the plaintiffs are entitled to share in the profit of the Garden 
City Canning Co. and whether they are entitled to redeem 
the property of the company, of which the defendants have 
a deed absolute in form: but when the latter question is 
solved the former is, or very nearly is, also.

The transactions in question are all transactions between 
members of one family, and virtually between two brothers 
and a sister on the one side, and one brother on the other. 
The three were owners of the property and business of the 
company, the business of which they have carried on for 
a good many years, living always in the building in which 
the business of “canning” has been carried on, at St. Cath
arines in this Province : the other brother lived and still 
lives in Buffalo in the State of New York and is said to boa 
man of means. He was not connected with the “company’s" 
business and had no interest in the property in question 
before the transactions in question took place.

For some years, the canning business was not profitable, 
and the owners of it were obliged to borrow money to enable 
them to carry it on and keep their property. Naturally, 
they applied to their brother for loans and naturally he 
complied with their requests. They seem to have lieen on



70 D.L.R.] Dominion Law Reports. 463

affectionate and confidential terms with one another and 
entirely trustful of each other.

These loans were first secured by a mortgage upon the 
plaintiffs’ lands for $8,000 made in March, 1915, and then 
by a mortgage for $2,000 on the lands, also made in July 
1915.

In July, 1916, the lands comprised in the mortgages were 
conveyed by a deed absolute in form to the brother: and in 
September, 1916, a bill of sale was made to him of the busi
ness, its goodwill, and all its chattels. The expressed con
sideration for each of these deeds was “one dollar and other* 
valuable consideration.”

In July, 1917, a lease for one year of the dwelling-house, 
factory, buildings, and machinery was made by the one 
brother to the other two at a rental said to have been not 
more than one half of a fair rental, and a rental in amount 
about 7', of the aggregate amount of the loans made by 
him to them.

In September, 1916, the one brother registered his cer
tificate of sole owner of the business of the Garden City 
Canning Co.

During all that time the plaintiffs resided as they always 
had done on the property in question, carrying on the 
business just as it always had been carried on by them : there 
was no outward and visible sign of these inward and gener
ally invisible things having been done, or of any change in 
the ownership or ways or books of the canning company.

The plaintiffs say that the deeds are really mortgages: 
the defendants say that they are not, that they are only 
that which they purport to be.

A deed absolute in form may be only a mortgage. The 
grantor is not bound by its form ; but there must be proof 
of a convincing character, before the deed should in any 
Court be so cut down.

The leading case of Lincoln v. Wright (1841), 4 Beav. 
166,49 E.R. 302; 4 Beav. 427, 49 E.R. 404, and many other 
cases, make plain the character of the evidence which ought 
to be given before the effect of a deed is so reduced.

And all the elements which have been deemed essential 
m that case and the other cases seem to me to concur in 
this case : and, upon the whole evidence, I can come to no 
other conclusion than that when these deeds were made 
they were intended by all parties and persons concerned 

I ® *he making of them to be no more than securities for all 
I the money that was owing by the plaintiffs to their brother.

S.C.
Flynn

v.
Flynn.
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Cm. It is by no means an uncommon thing to take an absolute 
deed as security only especially when the debt secured ap- 
proaches in amount the value of the pledge. It saves fore- 

Flynn closure or sale, things which are likely, and gives a feeling 
of greater security.

Then between such members of one family so nearly 
related and on such good terms, it was almost certain to be 
given as asked; apart from the fact that in the then state 
of the company’s affairs the brothers were pretty much at 
their brother’s mercy. So that there is no surprise at the 
statement made in 1918 by the brother to the solicitor, who 
had transacted some of the business, that “all we want is 
our $10,000 back.’’ And so it appears in writing in an 
account of the brother for the years “1916-1916-1917" of 
money due to him.

Other “documentary" evidence is contained in the deeds 
themselves, which were drawn by the brother’s careful and 
capable solicitors, in the fact that the consideration is said to 
be one dollar and other valuable consideration. Under all the 
circumstances, it is unbelievable by me that the true con
sideration should not have been set out if the deed were 
one of finality depriving the two brothers and the one sister 
oi house, home, and business, a lifetime’s house, home and 
business.

Nor does it end there: look at the lease: why is the 
rental not that which ordinarily it should have been, but is 
only a fair rate of interest on the amount the brother's 
account showed was due to him; the same amount which 
he said was all he wanted. Rates of interest ran high 
during the war; 7% could be procured on the best of 
security. And why allow all things to go on, apparently, 
as if no change had been made. It may be an answer to 
say that “blood is thicker than water" ; but the reply is 
obvious ; if so, it is too thick to deprive brothers and sister 
of house, home, and occupation; it is thick enough to say | 
all we want is our $10,000 back and to live up to that saying 

Nothing militates against that view; with the large in
debtedness, with the business being unsuccessfully, or I 
rather unprofitably, carried out, it was neither unnatural nor 
improper for the brother to take a controlling hand, to pH 
the business in such a position that the brothers could not 
borrow more money on its property or involve the business I 
il debts or enterprises that might be disastrous: all thi: I 
was done was altogether consistent with the brother's pro- [
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tection of himself as a large secured creditor and with a 
debt which without care might become more than could be 
realised from a mortgage only of all the assets of the 
company.

The finding on this branch of the case being in the 
plaintiffs’ favour, their evidence is credited : and that should 
apply to the other branch of the case.

1 would, therefore, allow this appeal with costs and give 
the usual redemption judgment and with a further reference 
to take an account of the business of the company for the 
purpose of ascertaining what, if any, sums are payable by 
any party to any other party in respect thereof, reserving 
further directions and all questions of costs on this branch 
of the reference until after the accounts have been taken : 
hut if the parties desire it in any other form it should go in 
any form agreed upon by them.”

Kingstone, K.C., for appellant.
Lynch-Staunton, K.C., and McCarron, for respondent.
Davies, C. J. :—At the close of the argument in this 

case I was rather inclined to think that the opinion of the 
trial Judge, Orde, J. (1921), 20 O.W.N. 499, was right. 
After much consideration, and after reading the evidence, 
and the unanimous judgment of the Court of Appeal deliver
ed by Meredith, C.J.C.P. (1921), ante p. 462,1 have reached 
the conclusion that this appeal must be dismissed with costs.

Can.

s.c.
Flynn

V.
Flynn.

Idington, J.

Idington, J. :—This action was brought by the re
spondents to have an account of a partnership alleged to 
have existed for two years between them and the appellants 
and to have certain instruments declared mortgage securi
ties and respondents entitled to redemption.

The trial Judge, Orde, J., dismissed the action and the 
second Appellate Division of the Supreme Court of Ontario 
upon appeal thereto, ante p. 462, reversed the findings of the 
said trial Judge and allowed the respondents herein the 
relief claimed in respect of both causes ol action. From 
that, this appeal is taken.

The appellant, Thomas E. Flynn, and his wife, had in 
1915, come to the financial assistance of the respondents who 
had been carrying on a canning business at St. Catharines, 
in property then vested in the female respondent, who is 
their sister.

It is not necessary to repeat in detail here all the story 
of the advances made and failures to repay them, and the 
different forms of security passed between the parties, for
30—70 D.L.R.
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Can- the main features thereof are set forth in the judgment 
s c of the trial Judge, Orde J„ and that of Meredith, C.J.C.P.,
----- speaking on behalf of the said Appellate Division.

Flynn The appellant, Thomas E. Flynn, pretends that a search 
Flynn, in the registry office disclosed to him a mortgage to one 

Hj—— | McCarron on the same property, upon which mortgages had 
' ' been given to him and his wife respectively, to secure them

. for their respective advances, which induced him to ask for 
an absolute conveyance.

That was given by the “respondent sister” “for certain 
valuable considerations and of one dollar,” on July 7, 1916, 
to the said Thomas E. Flynn and his wife.

If, as he pretends, that was intended to be an absolute 
relinquishment of the equity of redemption, it surely took 
a curious form, and does not, on its face, carry out the 
pretended intention he now sets up.

The question thus raised seems clearly disposed of by the 
evidence of the three respondents, against which there is 
only his oath.

It is claimed by counsel for appellants that, in addition to 
the oath of Thomas E. Flynn, there is the oath of his son 
and co-appellant. But all he can swear to is that he was 
present at the execution of the deed and nothing was said 
then and there ; which, by no means, contradicts the oaths 
of the three respondents speaking of what had transpired 
on other occasions.

Again, there is a curious circumstance that the sister was 
induced to give a bill of sale, in September following, of 
property used in the factory for the like consideration “of 
one dollar and other valuable consideration” to the appel
lants.

This is quite inconsistent with the story set up as to the 
prior deed, which, if. in fact, for the advances previously 
made, would have wiped them out as a debt. What was it 
given for?

Again, when we turn to the denial of any partnership, 
we meet another inconsistency (with these documents being 
absolutely final) in the pretensions of the appellant, Thomas 
E. Flynn.

If he had connected them with something else relating to 
the partnership which respondents set up, but he absolutely 
denies, we might have found an explanation which certainly 
is not apparent.

Then, when we find accounts made out for the year’s term
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of alleged partnership, or whatever it was, under which the ("an. 
business was conducted, we find the advances making up "g^T 
the $10,000, supposed by the theory of the appellants to ——
have been satisfied by the absolute conveyance of the land, Flynn 
charged in those accounts as if still a live chargeable debt. Flynn.

Again, there is a separate transaction relative to some ----
other real estate, referred to as the York Street property, ''
for which, in some of these pretensions respondents would 
get nothing, looking at the matter from appellants’ angle 
.if vision as disclosed in these and other accounts.

In short, the appellants’ story is quite inconsistent with 
so many other recognized facts to be gathered from their 
own evidence, as to destroy my confidence in it.

The evidence of Thomas E. Flynn is most unsatisfactory 
in his failure to answer many pointed questions, and in 
giving answers quite inconsistent with collateral facts as to 
accounts delivered.

Turning back to the execution of the deed and bill of sale, 
we find as to the former, Thomas E. Flynn was mistaken as 
to the then existence of the McCarron mortgage, for it 
appears to have been discharged, and ceased to be a motive 
for asking an absolute deed.

Its discovery may have suggested the possibility of 
further encumbrances being created which might render it 
desirable to prevent that without reference to him.

That motive would be quite consistent with his desire 
for an absolute conveyance to prevent further so doing, 
merely as a check upon his brothers’ rashness in ways of 
business when he seemed to be willing to help them. He 
fails to present any such aspect.

But it hardly helps him herein to answer his statement 
made by an independent witness that he did not care so long 
as he got back his $10,000, they could have the property.

Nor does it get over his answer to their request to sign a 
document which would have rendered matters in question 
herein clear beyond doubt. His answer, when tendered 
such a document for signature, was that it was not neces
sary.

The plain implication in such answer to my mind is that 
his honour must be trusted and that was already implied in 
what had taken place.

And the argument of counsel that the failure to insist 
on its execution was an abandonment of all right, seems to 
overlook two things; first that the respondent brothers must
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have so understood the transaction or they never would have 
it prepared, and that it would, in face of such an answer, 
have been most imprudent further to doubt a brother's 
assurance that it was not necessary and by persistences in 
the request have added needless insult by thereby evidenc
ing a doubt of his honour and sincerity.

All these suggestions, and many more, I might add in 
line therewith, lead me to conclude that the documents 
relied upon never were intended as an absolute abandonment 
of the property as claimed herein by the appellants.

Then we have the valuation of these properties far in 
excess of the amount due, sworn to and not contradicted, 
which is frequently an important element for consideration 
in such like cases of mortgage by way of an absolute deed, 
in order to determine whether likely to have been a mort
gage transaction or a sale.

The appellant and his wife conveyed to the son, who is 
co-appellant with his father, Thomas E. Flynn, but sets 
forth no independent or higher claim than they would have 
been entitled to set up.

I think the appeal from the unanimous opinion of the 
Court below, ante p. 462, should be dismissed with costs.

Duff, j.:—The trial Judge, Orde, J., 20 O.W.N. 499, has, 
I think, proceeded upon the view that the weight of evidence 
offered by the respondents was not sufficient to overcome 
the probative force of the documents themselves. He did 
not, I think, proceed upon any specific conclusions as to the 
relative credibility of the witnesses.

1 think the judgment of the Appellate Division, ante p. 
462, should be sustained. I am led to that conclusion mainly 
by two considerations. It is admitted by Thomas Flynn and 
by his son that down to a date, at least as late as the year 
after the execution of the deed upon which Thomas Flynn 
relies, he would have accepted from the respondents the pay
ments of the respondents’ indebtedness in redemption of the 
property. The accounts delivered to the respondents ex
hibit internal evidence of having been prepared with a view 
to showing the amount of that indebtedness long after the 
deed was executed, and young Mr. Flynn admits virtually 
that nearly a year afterwards an account was delivered to 
the respondents intended to show the amount of this in
debtedness, an account which includes as a subsisting deb! 
the very debt which the appellant contends was released as 
the consideration for the execution of the conveyance 
Thomas Flynn’s evidence at the trial as touching the point
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whether or not he considered that the mortgage debt had 
been discharged in consequence of the execution of the deed 
is not without a good deal of ambiguity, but it creates in 
my mind the impression that even at the trial Thomas Flynn 
conceived the old mortgage debt as a debt which, at the 
time mentioned, was still alive. These two circumstances, 
the fact that Thomas Flynn would always have been willing, 
even after the execution of the deed, to accept payment of 
principal and interest in redemption of the property and 
that, in-his own mind, and in the communications made by 
the son and himself to the respondents, the old debt was not 
treated as extinguished, lend, in my judgment, a great 
weight of probability to the evidence of the respondents 
hat Thomas Flynn always represented the transaction to 

them as one intended for greater security.
The second consideration is this: The bill of sale was 

executed 2 months after the deed of the real estate ; it was 
a transfer of all the chattels including the stock-in-trade, 
and if Thomas Flynn's story is true, the bill of sale was 
without consideration. On the other hand the giving of 
the bill of sale is entirely consistent with the case made 
by the respondents. Thomas Flynn was assuming respon
sibility for the conduct of the business, and, from the point 
of view of the brothers and sister, it might well appear to 
be a reasonable proposal that the title to the real estate and 

i to the personal property as well, should be vested in him, 
and if, as they say, he made this a condition of further 
advances, which were urgently needed, one can understand 
their acquiescing in the proposal as well as his attitude later 
when the agreement for reconveyance was presented to him 
for signature. He was assuming responsibility for financ
ing the business and was insisting that an ex facie complete 
title to the property should be vested in him for his pro- 

! lection. 1 think the facts in evidence definitely point to 
-he conclusion that this was precisely his attitude. On this 
hypothesis, all the facts are easily explicable.

1 think the appeal should be dismissed with costs.
Anglin, J.:—There are no doubt, features of this case 

4 which tend to support the judgment of the trial Judge, 
|0rde, J., in favour of the defendant. In addition to the 
j facts that when the defendant, Thomas Flynn, refused to 
i execute the option for resale presented to him by the plain- 
I tiffs, they took no steps to assert their equitable rights, and 
s that they subsequently took from him a lease of the■ '
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property—both indicative of an assertion on his part of 
ownership and of acquiescence therein by them —then i 
the very cogent circumstance that, in a case where sn much 
depends on the credibility of the opposing parties, who 
are practically the sole witnesses, the trial Judge, who sa» 
them all in the witness box, found the plaintiff’s testimony 
insufficient to meet the onus which, undoubtedly, rests 
heavily on them.

On the other hand, the accounts and statements in the re
cord go far to sustain the plaintiff’s position that their pro
perty was transferred to the defendant, Thomas Flynn, on! 
as security for advances made by him and that this posits? 
during 1915-16-17 was not that of sole owner of the “Garda 
City Canning Company”, as he alleges, but rather that oi 
a partner with his brothers in the business carried on under 
that name. Except on the basis of such a partnership, it i 
very difficult indeed to understand the position of John A 
and Joseph Flynn during that period. In the testimony of | 
Thomas Flynn himself and in that of his son and co- 
defendant I find not a little indicating that, after he h ! 
the deed and bill of sale in 1916, he still regarded hinw-!: 
as a creditor of the plaintiffs, John A. and Joseph Flynn 
and still recognized their right to redeem the property con
veyed to him on repayment of what he had loaned then 
with interest.

On the whole, while not entirely free from doubt, I am 
not convinced that the unanimous judgment of the Appeilat- 
Divisional Court, delivered by Meredith, C.J.C.P., is 
erroneous. In the result reached, no substantial wrong it 
done the defendant, Thomas Flynn, who will, as the outcome I 
of the accounting directed, receive whatever is due to him | 
for principal and interest, whereas to debar the plaintiff- 
forever from the recovery of their property might do them a | 
very gross injustice.

Brodeur, J. :—The appellant, Thomas E. Flynn, is the | 
brother of the respondents. The respondents, John A 
Flynn and Joseph M. Flynn were carrying on business in I 
St. Catharines as canners. The factory in which they were | 
carrying out their business was in their sister’s name.

In 1915, they became in financial difficulties and the I 
applied to their brother, Thomas E. Flynn, the appellant I 
for help. As a good brother, he came to their reseat f 
advanced the necessary money and took a mortgage on their I 
lands. The factory was re-opened ; but Thomas K. Firm I
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took, through his son, the appellant John J., an absolute >'an. 
control of the finances, though his two brothers, John A. 
and Joseph M., the respondents, looked after the practical — 
running of the factory. I'lynn

In July, 1916, the lands and premises on which he had a 1'i.ynn. 
mortgage were transferred to Thomas E. Flynn and the,, ,, 
business went on as formerly until July, 1917, when evident
ly the affairs of the factory were on a more prosperous 
basis.

Until the date of July, 1917, the contractual relations of 
the three brothers as to the running of the factory were 
somewhat indefinite. Was Thomas E. Flynn the sole 
owner of the business and were John A. and Joseph M. his 
employees or were the three of them partners? The time 
which elapsed from 1915, when Thomas E. Flynn advanced 
the money, until July, 1917. was a critical one for the success 
of that business venture and every one I see was doing his 
best to relieve it from the chaos it was found in in 1915 
without asserting any specific contractual relations between 
themselves. But in July, 1917, the affairs were on a better 
footing. Profits had been made and they were divided 
lietween Thomas E. Flynn for one half and the two other 
brothers for the other half. *

The plaintiffs, by their action, ask the Courts to declare 
that there was a partnership between themselves and that 
the conveyance which has been made to Thomas E. Flynn by 
the deed of July 7, 1916, should operate as a mortgage.

1 have no doubt that the contractual relations which 
existed between the parties for a while were those of part
ners. As to the conveyance which has been made to 
Thomas E. Flynn by the deed of July 7, 1916, we have to 
decide whether it is absolute, or whether it should operate 
as a mortgage.

The facts of the case lead me to the conclusion that it 
was a mortgage. The sum which was due to Thomas E.
Flynn was $10,000. It is then extraordinary that a 
property estimated at $30,000 should be absolutely convey
ed to him for such a small sum. There is then inadequacy 
of consideration between the value of the property conveyed 
and the amount due to the purchaser.

There is also inadequacy of rent chargeable upon the 
lands. These lands have been leased to the respondents
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Sask. for $720 a year. This sum represents a fairly good interest 
K B on the $10,000 due. It is alleged and proved that the 

rental value of the property would be about $2,400 a year.
The indebtedness of the transferors to the transferee, the 

declarations made by the transferee and his son that all 
they wanted was their money back, all this shows that that 
deed of conveyance should not be treated as absolute.

I would dismiss the appeal with costs.
Mignault, J. :—The main question in this case is whether 

a sale made by the respondents to the appellant, Thomas E. 
Flynn, was an absolute sale or, in reality, a security for the 
repayment of monies advanced by him to the respondents 
There were contradictory statements made by the appel
lants and the respondents as to the nature of the transaction 
and the trial Judge, Orde, J„ decided in favor of the former. 
This judgment was reversed by the Appellate Divisional 
Court, ante p. 462, and it was decided that the sale, although 
absolute in form, was really a security for the advances 
made to the respondents.

Under ordinary circumstances, I would give the greatest 
weight to the decision of the trial Judge on contradictory 
evidence, but, after carefully reading the testimony of the 
appellant, Thomas E. Flyrn, and considering the statements 
made by him or by his crder purporting to show that the 
respondents were indebted to him after the sale, 1 have 
come to the conclusion that the sale was made in order to 
secure the repayment of his advances.

I would, therefore, dismiss the appeal with costs, express 
ing my respectful concurrence in the judgement of Mere
dith, C.J.C.P., ante p. 462.

Appeal dismimed.

REX ex rel BKIMMS.v. BROWN.
Saskatcheioan King’* Bench, Taylor, J. October 23, 1922. 

Intoxicating liquors ($IA—5)—Saskatchewan Temperance Act, 
R.S.S. 1920, ch. 194, as amended by 1920 (Sask.). ch. 70. 
sec. 75—Construction—Ex parte order for si bstititei
SERVICE OF NOTICE OF APPEAL—IM PERATIVE NATURE OF.

The language of the Saskatchewan Temperance Act, R.S.S 
1920, ch. 194, as amended by 1920 (Sask.), ch. 70, sec. 76, is im
perative, and where a Judge has made an ex parte order directing 
the notice of appeal to be served on certain persons by way of 
substitutional service, ami the persons ordered to be served have 
not been served before the date set for trial, the case will b< 
struck off the list.

Applications to adjourn the hearing of two appeals from 
the dismissal by a Justice of the Peace of information
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umler the Saskatchewan Temperance Act. Application dis
missed; vases struck off the list.

H. F. Thomson, for appellant. No one contra.
Taylor. J. :—The neat point for decision in this matter 

is whether I have jurisdiction to. and, having jurisdiction, 
should grant applications to adjourn, in two matters which 
purport to be appeals by the Director of Prosecutions on 
behalf of the prosecutor, from the dismissal of informations 
laid under the Saskatchewan Temperance Act, R.S.S. 1920, 
ch. 194.

Two informations were laid against the respondent on 
August 25, 1922, for separate offences alleged to have been 
committed on the same day against separate provisions of 
the Saskatchewan Temperance Act. Both were heard to
gether on September 8, 1922, and dismissed after hearing 
evidence on the merits. On September 11, 1922, the appel
lant filed notices of appeal to the sittings of this Court to be 
holden at Regina commencing on September 26, 1922, then 
the next sittings and the sittings which would be nearest to 
the place of trial. Notice of appeal has never been served on 
the respondent personally, ami on September 19, 1922, the 
Chief Justice, on the ex parte application of the appellant, 
ordered and directed that by way of substitutional service, 
notice should be served upon the wife of the respondent, 
upon the solicitor who had appeared for the respondent on 
the hearing before the Justice, and upon the Justice. The 
Justice and the solicitor were duly served, and when the case 
was called at the September sittings the solicitor appeared 
and informed the Court, in effect, that he had not been in 
communication with the respondent or his wife since the 
hearing before the Justice, and had no instructions, and, 
therefore, could not appear or instruct counsel. The wife of 
the respondent was not served as directed by the order or 
at all.

Embury, J., on September 27, 1921, one day after the 
opening of the sittings made an ex parte order in Chambers 
extending the time for service for 20 days from September 
23, 1922. At that time, September 27, 1922, the sittings to 
which the appeal had been launched were in progress, pre
sided over then by Bigelow, J., and I feel certain that in 
some way counsel must have overlooked the necessity of 
calling the Chamber Judge's attention to the fact that the 
appeal was to the Septemlier Court and that it had then been 
set down to be disposed of at that Court, as such applies-

Sask.
KÜ.

Rfx
EX REL 
Brim ms

Brown.
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s«>k. tions are not dealt with in Chambers, except on the request 
K l, of the trial Judge.

The appeals were put close to the foot of the peremptory 
,tl:x list and called on October 3, 1922. Counsel appeared for tl. 

Brimms appellant, and, after making his statement, the solicitor wi 
hail appeared before the Justice for the respondent with 

liKort -i ,|rcw. The records as above were put in, and a number of 
i > affidavits were fded to establish that the appellant had ex. 

hausted every reasonable means to serve the responder: 
and to comply with the directions in the order of the Chief 
Justice. It was contended that the appellant had endea
voured with all diligence to effect service and to give noth, 
of appeal to the respondent, and had been deterred there
from, by circumstances beyond his control, which rendered 
such service impossible. Some of the constables who endea
voured to locate the respondent go further and depose that 
the respondent is believed to be evading service, but 1 ran 
find in the affidavits no true ground for drawing such a con
clusion. No ground for the belief is stated in the affidavits 
and the allegation should be, therefore, treated as purely 
scandalous. It appears that the respondent and his wife 
ordinarily occupy a room in a lodging-house in Regina. Tin- 
respondent has not been there since September 11, and his 
wife left about a week later. They still retained the room, 
have the key to it, and rental paid to the middle of October, 
and mail is still delivered there for them. At this time of 
the year, it is highly probable that, if they be people of small 
means, they are both busy in threshing operations in the 
country. Why assume otherwise ?

Counsel bases his application on the English cases re
viewed in Wills it- Sons v. McSherry, [1913] 1 K.B. 20. and 
on the decisions in the Court of Appeal for this Province in 
Kowalenko v. Lewis and Lepine (1921), 59 D.L.R. 333, 35 
Can. Cr. Cas. 224, and Hex v. Sharpe and Inglis (1921), 66 
D.L.R. 521, 36 Can. Cr. Cas. 326, 15 S.L.R. 35, and it would 
relieve me from much difficulty if the question which I 
have to determine had been decided in any of these cases.

In Wills <£- Sans v. McSherry the Court had under con
sideration the right of the Court to hear a case stated In
justices at petty sessions under 1857 (Imp.), ch. 43, an 
Act based, as is stated in its preamble, to make provision 
"For obtaining the opinion of a Superior Court on Questions 
of Law which arise in the Exercise of Summary Jurisdic
tion by Justices of the Peace.”

Either party to the proceeding may, if dissatisfied with
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the determination as being erroneous in point of law, apply, 
in writing to the Justices to state and sign a case setting 
forth the facta and the grounds of such determination for 
the opinion thereon of one of the Superior Courts of law. 
Tl.e appellant is to transmit such case to the superior Court, 
••first giving notice of such appeal” to the respondent. Nine 
seamen had, subject to stating the case in question, been 
given judgment for wages at petty sessions. The seamen 
had forthwith gone to sea, but had left with the solicitor 
wlio acted for them, addresses to which the money was to 
lie sent in the event of the appeal being successful. The 
solicitor had been served with notice of appeal, but had not 
been instructed thereon. Therefore, it would appear that 
that particular stated case involved no question of personal 
liberty. It was on points of law only, involving no deter
mination of any question of fact. It was to set aside a con
viction, and it, clearly, appeared that the respondents had 
left, knowing an appeal was imminent, without instructing 
counsel. Channeil, J„ [1913] 1 K.B., at p. 25, said that he 
could not help thinking that the decision might be quoted 
in support of propositions to which it never was intended 
to be applied, and it is clearly intimated t hat it is not in
tended that the decision is to go beyond the circumstances 
of that particular case.

To my mind, with all due respect for the opinions of those 
who have reached a different conclusion, this decision and 
the English cases referred to in it, cannot be taken as auth
orities upon the construction which should be placed upon 
the provisions of the Saskatchewan Temperance Act. In 
England they have no appeal on behalf of the Crown or 
prosecutor analagous to the appeal on questions of fact as 
well as law from a decision of a Justice or magistrate under 
the Criminal Code or provincial statute creating a "provin
cial crime.” The appeal is usually allowed to any person 
aggrieved by a conviction on information or order following 
a complaint. See per Lord Herschell in Boulter V. Kent 
Justices, [1897] A.C. 556, at p. 567. The language of Cole
ridge, C.J. (in which Wills, J„ cordially agreed) in Reg. v. 
Kiepers of Peace etc. of London Count g (1890), 25 Q.B.D. 
357, is pertinent to any appeal by a prosecutor in a criminal 
or quasi-criminal matter. There, the accused had been 
charged with wilfully obstructing a highway, and by the 
Act creating the offence 1835 (Imp.), ch. 50, sec. 105, “If 
any person shall think himself aggrieved by . . . any
order, conviction, judgment, or determination made, or by

K.B.
Rex

EX I1EL
Brimms



476 Dominion Law Reports. [70 D.L.R.

Sask.

K.B.

Be*
EX BEL 
Hrimms

V.
Brown.

Tâylur, J.

any matter or thing done, by any justice or other person in 
pursuance of this Act . . . such person may ap|>eal”
to quarter sessions, in manner prescribed, and it was held 
that an informant had no right to appeal. I extract some 
of the remarks of Lord Coleridge, C.J., at pp. 359-361 :—

“The question arises on the Act of 1835, and a claim to 
have an appeal after acquittal is now for the first time made 
. . . . A person is prosecuted for some breach of the
law which is to be proved in a particular way. The général 
principle of law is that, if acquitted, he is not to be a second 
time vexed ... a man acquitted is not to be again pro
ceeded against with respect to the same matter ... I* 
a person who cannot succeed in getting a conviction against 
another person ‘aggrieved’? He may be annoyed at finding 
that what he thought was a breach of law is not a breach of 
law; but is he ‘aggrieved’ because some one is held not to 
have done wrong?"

At common law, it was considered that a man who had 
once been tried and acquitted for a crime might not be again 
tried for the same offence if he was in jeopardy on the first 
trial, and it is stated in Russell on Crimea, 7th ed„ at p. 
1983, that since the abolition of writs of error there is now 
no means in England of correcting an erroneous judgment 
of acquittal.

In 19 Hals.,sub-fit Magistrates, the cases referred to in 
Will» <£- Sons v. McSherry, supra (itself decided after the 
publication) are noted under sec. 1399, p. 653, dealing with 
appeals to the High Court by way of special case upon ques
tions of law, and in the similar article on appeals to Quarter 
Sessions and the interpretation put upon the statutes con
ferring that right—and a perusal of those statutes discloses 
that in the main the language employed in Canada in creat
ing similar rights of appeal has !>een borrowed therefrom— 
neither in sec. 1378 nor in the notes thereon, is there any 
suggestion that the cases on the stated cases have any hear
ing, and whilst reference is made to many cases on notice 
of appeal there is no reference to these other cases. And in 
one of the cases cited, Reg. v. Oxfordshire Justices, [1893] 
2 Q.B. 149, it is held that the retainer of a solicitor appear
ing before Justices in petty sessions comes to an end upon 
the making of the order by the Justices, and his acceptance 
of service of notice of appeal on behalf of the respondent 
was insufficient even though he had acquainted the respon
dent therewith and advised her thereon. Surely, if any
thing might be taken as tantamount to the service required



70 D.L.R.] Dominion Law Reports. 477

by the statute, no stronger case could be suggested.
Then again the wording of sec. 75 of the Saskatchewan 

Temperance Act, R.S.S. 1920, ch. 194, as amended in 1920 
(Sask.), ch. 70, sec. 39, differs from the wording of the 
section in the Act of 1867, even if the purposes of the two 
statutes could be considered analagous. The provision for 
notice in the English Act, 1857 (Imp.), ch. 43, sec. 2, is 
found in the words already quoted :—

“First giving notice in writing of such appeal, with a copy 
of the case so stated and signed, to the other party to the 
proceeding in which the determination was given herein
after called the respondent."

In the Saskatchewan enactment, 1920 amendment, it 
reads (sec. 75 (1) ) :—

“By filing, in the office of the local registrar of the court 
appealed to, a notice in writing setting forth with reasonable 
certainty the conviction or order complained of and the 
court appealed to, within 15 days after the conviction or 
order complained of, and by serving the respondent, the 
justice who tried the case and (where the appeal is against 
a conviction) the Director of Prosecutions each with a copy 
of such notice or, in the alternative, upon such person or 
persons as a Judge of the Court appealed to shall c.r parte 
direct."

The language of the Saskatchewan Act is plainly impera
tive; the language in the English enactment has been con
strued imperatively, but whilst so construing it that where 
compliance with the terms of the statute as to give notice 
is impossible, and the respondent cannot be said not to have 
had notice of the proceedings by way of stated case, that the 
Court has jurisdiction to proceed without a strict compliance 
with the statute. There is the further consideration that 
as sec. 75 of the Saskatchewan Temperance Act itself pro
vides for the alternative if personal service cannot be 
effected, no other is left open. The field is covered by the 
legislation.

So far, therefore, as the English cases cited to me go, it 
does not appear to me that I can take them as authorities 
for the proposition for which counsel has contended. There 
is lack of similarity in the statutes and the appeal I have 
under consideration is radically different from that under 
consideration in the English cases.

As to the Saskatchewan cases : In Kowalenko v. Lewis and 
Lepine, 59 D.L.R. 333, the plaintiff brought action 
against Justices of the Peace on the ground that he had
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surferai damages by reason of their failure to transmit to 
the District Court the proceedings before them as required 
by sec. 757 Cr. Code R.S.C. 1906, ch. 146. On the argument 
before the Court of Appeal it was contended that the plain 
tilt had not proved that he had served a copy of notice of 
appeal upon the defendants and he could not, in any event, 
har e proceeded with his appeal. It was held that this argu
ment first having been made in the Court of Appeal an op. 
pottunity should be given to the plaintiff to complete his 
case by proving that he had perfected his appeal by serving 
the notice of appeal. Dealing with the objection, Turgeon, 
J.A., in delivering the judgment of the Court, said, 59 
D.L.R., at p. 334

“This objection is a substantial one. If the plaintiff had 
failed to serve the defendants as required by the Code, his 
apiieal could not have l>een heard, unless, at least, he could 
have shewn that he had endeavoured with all diligence to 
effect the service and had been deterred therefrom by cir
cumstances altogether beyond his control, and which ren
dered such service impossible. Wills & Sons v. MeSherrv, 
[1913] 1 K.B. 20; Rey. v. Joseph (1900), 6 Can. Cr. Cas. 
144. In that case, of course, he would have no action against 
the defendants, because he could not attribute his inability 
to proceed with his appeal solely to their negligence.”

In using this language it would not appear to me that 
the Court of Appeal endeavoured to decide that where it 
has been established that an appellant had endeavoured with 
all diligence to effect service and had been deterred there
from by circumstances altogether beyond his control and 
which rendered such service impossible, that service of 
notice would be dispensed with, for in the case then under 
consideration, it was apparently not contended that no 
notice had been given, but the plaintiffs were prepared to 
assume the responsibility of showing that notice had been 
served. The language quoted was used to reserve a moot 
point for further consideration.

Rex V. Sharpe and Inglis, 66 D.L.R. 521, was an appeal 
from an application for writ of prohibition restraining a 
District Court Judge from entertaining or hearing an ap
peal from a summary conviction. The notice of appeal 
served was two days late, and the District Court Judge had, 
after the time was up, extended the time for service and con
firmed the service already made. All of the members of the 
Court, Haultain, C.J.S., Lamont and Turgeon, JJ.A.. were 
agreed that nothing in the statute authorised the making of
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such an order, and it would have to be treated as a nullity. Sask.
Haultain, C.J.S., held that the service was a nullity, and K1, 

that the district Court Judge had no jurisdiction in the mat
ter after 30 days from the date of the conviction. The ltKX 
statute did not give the Judge power to make an illegal ser- b'rimms 
vice good ex post facto. There is no suggestion in his judg- r. 
mcnt that there are circumstances under which service of llR<IWN' 
notice might be dispensed with. Lamont, J.A., however, i.i. 
went further and says, 66 D.L.R., at p. 525:—"In my 
opinion, however, the want of jurisdiction on the part of 
the District Court Judge to make the order does not, of it- 
self, establish a want of jurisdiction to hear the appeal," 
and adopting the English decisions on stated cases, he ex
pressed a clear opinion that failure to literally comply with 
the statutory requirements did not, however, in every case, 
deprive the District Court Judge of his jurisdiction to hear 
the appeal; and if the appellant could show that he had en
deavoured with all diligence to effect service and had been 
dc"erred therefrom by circumstances beyond his control and 
which rendered such service impossible, there would be 
jurisdiction to hear the appeal; but as the failure to serve 
was not due to impossibility but to an oversight it was not 
within the exception.

Turgeon, J.A., 66 D.L.R., at p. 527, uses, it seems to me, 
designedly, very guarded language :—

"Even then if we should adopt the proposition laid down 
in II ills & Sons v. McSherry, [1913] 1 K.I3. 20, and the cases 
therein referred to, that, under certain circumstances, im
possibility of performance of a statutory condition by the 
appellant will be taken as the equivalent of performance 
itself so as to confer jurisdiction upon the Court, I do not 
see how the position of the appellant will be strengthened."

So that it would appear from this decision that two Judges 
in i he Appellate Court, in effect, express contrary opinions, 
and the other found it unnecessary to deal with the point.
I have to conclude, therefore, that I cannot relieve myself 
of the responsibility of giving effect to my own conclusion 
on the authority of anything stated in these decisions.

Counsel in his argument did not, in any way, beg the 
question. He admitted that unless there was jrower to hear 
there was no power to adjourn; that, unless an appeal was 
properly lodged, I had no power to make any order herein 
at all. In my opinion, the service of notice in the manner 
directed by the statute, or alternatively "upon such person 
or persons as the Judge of the Court appeal to shall
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Alla, direct," is imperative. and this conclusion I have reached 
App iiiv not only Iwcause the Legislature has, by the expression nf 

the one alternative, excluded others, but because of the very 
nature of the appeal under consideration ; because upon such 
an appeal, the whole case is opened, and evidence adduced 
upon the merits, without such evidence in any way being 
confined or limited, or even necessarily guided by what has 
been adduced on the hearing before the magistrate. It i« 
a new and different proceeding, and the hearing before the 
Justice cannot, in any sense, be taken as notice of the re- 
hearing, or that either party intends to apply for such a 
rehearing on appeal. It is a trial of which, on the prin
ciple of what is termed “natural justice,” due notice should 
be given to the party affected thereby. The very suggestion 
that a man may be retired for an offence of which he has 
been acquitted without actual notice and opportunity to 
answer is to suggest an injustice.

The appeal cases will be struck off the list.
Judgment accordingly.

WESTERN CANADA HARDW ARE Co. Ud. V. FARKEI.l.Y BROS 
Lid.

Alberta Supreme Court, Appellate Division, Stuart, Beck and Hffini- 
man, JJ.A. November 2U, 1922.

Mechanics liens (II)—Irrigation ditch—Constructed under 
Dominion authority—Protection of Dominion proi’erty- 
Right of lien under Provincial Act.

An irrigation ditch or canal being a work constructed undtr 
the authority of Dominion Legislation for the purpose of dispos
ing of and using federal property, a mechanics’ lien under a pro
vincial Mechanics’ Lien Act, 1906 (Alta.), ch. 21, will not attach 
to the ditch on which the work has been done: a declaration of 
the existence of such lien would be such an interference with 
federal property and federal legislation as could not be justified 
under any sub-section of sec. 92 of the B.N.A. Act, 1867, in any 
case the work being for the general benefit of a large number of 
land owners, and the Irrigation Districts Act, 1920 (Alta.).ch. 
14, secs. 170 et seq., having provided a method for realising upon 
a writ of execution against the district by levying a rate upon 
the land owners the declaration should be refused on grounds of 
public policy.

Appeal from the trial judgment in an action for an ac
count and for a declaration that the plaintiff is entitled to 
a lien on that portion of an irrigation ditch upon which the 
work had been done.

The facts of the case are fully set out in the judgment 
following.

H. P. O. Savary, K.C., for Noehren & Mannix, appellants.
A. E. Dunlop, K.C., for respondent.
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The judgment of the Court was delivered by
Stvart, J.A.:—The Lethbridge Northern Irrigation Dis

trict. which I shall refer to as "the district,” was incorpor
ated under the provisions of 1920 (Alta.), ch. 14, and 
amendments thereto. Under the authority of this statute 
the district had expropriated a long strip of land running 
through its territory and had proceeded to construct an 
inigation ditch or canal thereon. The contract for the 
whole work had been let to the defendants Grant Smith and 
Co. and Macdonell Ltd., who had sublet a portion of it to 
the defendants Noehren and Mannix, who in turn had sub
let a portion of their contract covering some 1,500 ft. of 
the ditch to the defendants Karrelly Ilros., Ltd.

The plaintiffs had supplied to Karrelly Bros. Ltd. some 
material consisting chiefly of wire rope, powder, detonators, 
dynamite and fuses, which were used by Karrelly Bros. Ltd. 
in excavating the portion of the ditch, i.e., the 1,500 ft., 
which they had contracted to excavate.

Not having been paid by Karrelly Bros. Ltd. for these 
materials the plaintiff company tiled a claim of lien under 
the Mechanics' Lien Act, 1900 (Alta.), ch. 21, against the 
piece of land upon which they had done their work and 
w.iich was registered in the name of the district.

The plaintiffs then brought this action wherein they claim 
personal judgment against Karrelly Bros. Ltd. for the 
amount of their account and also a declaration that they 
are entitled to a lien upon the land, that is, the portion of 
the ditch upon which Karrelly Bros. Ltd. hail done th ir 
work.

Karrelly Bros. Ltd. did not defend but neither did the 
district. The only defendant which contested the action by 
liiing a defence and appearing at the trial was the firm of 
Noeluen and Mannix, against whom personally no judgment 
was sought and who were in no way interested in the land 
upon which the lien was claimed. This situation arises from 
the circumstance that the district has held back from head 
co>:tractors Grant Smitli and Co. and Macdonell Ltd. con
siderable money eventually coming to them under the con
tract and that these head contractors have in turn held 
hack from Noehren and Mannix money coming to the latter 
on their sub-contract. If a lien in favour of the plaintiffs 
exists upon the district’s property on account of material 
supplied to Karrelly Bros. Ltd. and not paid for, then the 
amount will be deducted from the money due to Noehren 
and Mannix. It was, therefore, a matter in which the latter
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Alia, firm were substantially interested and they have defended 
App lliv the action so as to prevent a declaration of the existence of 

—— the lien being made. Apparently the district and tirant
Wesiekn Smith and Co. and Maedoncll Ltd. were indifferent as to 

Hardware whether a lien were declared or not because in the circula- 
(',<►. stances they considered themselves sufficiently protected.

. The trial Judge gave judgment declaring the existence of 
A|tRus. ' the lien for the sum of $1,182.70 being the price of the ex- 
---- plosives but not for the price of the other material such as

Smart, i. * wj,.e rope> e(Ci

Noehren and Mannix have appealed from this judgment 
and set up as their first ground the contention that a 
mechanics' lien cannot be made to attach upon the property 
of such a corporation as the irrigation district. This ground 
was not taken at the trial and is not referred to or dealt 
with in the reasons for judgment below. But being raised 
before us on appeal it must be considered and in my opinion 
it is worthy of serious consideration.

An irrigation district under the Act of 1920 (Alta.), eh. 
14, is formed by a vote of the owners, occupants or pur
chasers of land within the district. The Act provides for 
the election of a board of trustees to manage the affairs of 
the district but this board is subject to the complete control 
of a council of three, apparently not necessarily ratepayer» 
or residents, to be appointed by the Lieutenant-Governor in 
Council. The Lieutenant-Governor in Council may also 
under sec. 49 appoint an official trustee to act in place of the 
elected board and may appoint the council of three as such 
official trustee.

The board of trustees have power to expropriate land for 
the purpose of constructing an irrigation ditch, to levy 
rales upon the assessable land in the district, to borrow 
money upon the security of all lands in the district and upon 
the lands owned by the district itself and to construct the 
necessary ditches and canals. The board, however, does not 
seem to be clothed with the power of regulating the distribu
tion of water. There is a separate Act called the Water 
Users’ Districts Act, 1920 (Alta.), ch 10, under which the 
occupiers of at least one half the land in an irrigation dis
trict may form themselves into a water users’ association 
with a board of managers and this board of managers is 
given by this separate Act power to make regulations re
garding the receipt of the water delivered at the outlet» 
from the canal and for the maintenance, cleansing anil 
repair of the ditch so far as committed to their charge and
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for the employment of the necessary officials ami water Alta 
masters, but being subject in all this to the approval of the AppTriiv. 
board of trustees of the irrigation district. The board of 
managers of the association may also impose a rate per 
acm upon the area to be irrigated by the ditch committed harhwauk 
to their charge. Co.

It will be seen from the foregoing (and I have not Fabb,uy 
enumerated all the provisions of the legislation which point Bros, 
in the same direction) that an irrigation district is a public g A
municipal corporation of a special kind established to effect ............
a definite public purpose. It is. therefore, much more than 
a so-called “quasi-public corporation" by which term is gen
erally understood a private corporation which has received 
a franchise from a municipality for furnishing for example 
water, gas or electric light. It becomes in effect part of 
the local government machinery of the Province.

The question is whether the provision of the Mechanics 
Lien Act ought to be held to apply to the property of such a 

, corporation and particularly upon the land whereon the 
j ditch or canal for the maintenance and operation of which 
I the district has been established as distinguished from a 
\ piece of land owned by the district upon which, for example,
' an office building might lie located.
| It will be seen at once that to make the Mechanics’ Lien 

Act applicable to the ditch or canal itself would be going 
! considerably further than holding it applicable to the right 
j of way of a railway company. The latter is at least a 
j private corporation managed and controlled by its share- 
| holders as a private business enterprise, although, of course,
| intended to furnish transportation services to the public, 
j But a railway company, as also a gas or light company, is 

a business enterprise operated for the profit of its share- 
! holders. There is no suggestion that an irrigation district 

is intended or expects to make a profit out of the enterprise 
I itself. It is intended to furnish a necessary material, i.e.,
I water to the water users, the farmers, who by the use of it 
J are assisted in their farming operations.

Furthermore, a careful examination of the relevant 
i legislation will, I think, reveal the fact that while it is under 
| the authority of the provincial Act that many of the powers 
J of the irrigation district are held, the actual authority to 
| construct the ditch is really given by the Dominion Irriga- 
llion Act R.S.C. 11106, ch. 61. Sections 2!) and 30 of the 
■ irrigation Districts Act 1920 (Alta.) ch. 14, read thus:
I "29. A board may forthwith after the formation of an
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Alta, irrigation district make an application in accordance with 
App Div. the provisions of the Irrigation Act for the water necessary 

—— for the irrigation of the district or any portion or portions
Western thereof and for authority to construct the necessary works 
Hardware^01' the utilization of such water. (2) A board may em- 

Co. ploy such surveyors, engineers, or other assistants as are 
F arreu, y re<iuired to draw up a general scheme for the irrigation of 

Bros, the district and to obtain the necessary information to en-
----- able them to make such application. (3) Every board

u" ' ' shall comply in every detail with the procedure laid down 
in the Irrigation Act regarding matters preliminary or 
antecedent to the order granting such application. (4) A 
board instead of or in addition to making application for 
an authorization may, subject to the approval of the council, 
enter into any contract for the construction or operation 
of any works or the supply of water for irrigation pur
poses to or within the district, or for all or any such objects 
with any company (as defined in the Irrigation Act to which 
an authorization or license has been granted under the 
Irrigation Act, and all the provisions of this Act shall apply 
to those works or the supply of water under the said con
tract, to the extent necessary to enable the board to carry 
out any such contract according to the terms thereof.

30. The authorisation provided for in sec. 20 of the 
Irrigation Act together with a copy of the maps and plans 
required by the Irrigation Act as well as all the official 
records of the district shall be filed in the office of the secre
tary of the board and shall be open for inspection. (2) A 
copy of the authorization and a copy of the said maps ad 
plans shall also be filed with the Minister and shall he open 
to the inspection aforesaid.”

From this it plainly appears that the “authority to con
struct the works” is intended to be granted by the Minister 
of the Interior under sec. 20 of the Dominion Irrigation 
Act, as amended by 1908-(Can.), ch. 38, sec. 7. Anil sec. 
24 of the Act, R.S.C. 1906, ch. 61, says:—

“The applicant, immediately after the receipt of the 
authorization, may proceed with the construction of the 
works authorized."

So that it is undeniable in my opinion that the irrigation 
ditch or canal is a work constructed under the authority, not 
of provincial, but of Dominion legislation. The situation is 
that the Provincial Legislature has under its powers in re
gard to municipal legislation provided for the erection of 
the district and the levying of rates etc. and has given the
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lance with I j district potctr i.e. tin capacity to apply for authority to 
necessary I | t struct the works but that it is by Dominion legislation 
r portions I ,|laL (he actual authority to construct is conferred. App. lliv.

Alta.
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And the legislation goes further still. In 1914 the Domin- 
ion Parliament amended the Irrigation Act (1914 (Can.) Harpwakb 
eh 37) so as to provide (eh. 37, sec. 9) that any other per- Co. 
son may be given the right to use the works constructed by Fa1i|bl1 
a licensee and to enlarge the same at his own cost so long Bros. 
as the interests of the owner (here the irrigation district) s,„ J A 
arc not affected. [See 1920 (Can.) ch. 55, sec. 6]. Then 
the Minister of the Interior has power to cancel the license 
of the district to use water if the works are not being used.
Even the by-laws and regulations of the district (which is 
a "company” within the meaning of the Irrigation Act) are 
subject to the approval of the Minister of the Interior..

The Provincial Legislature has by its own legislation 
carefully avoided any possible contest over a question of 
constitutionality by merely empowering the irrigation dis
trict to get its authority to construct under the Dominion
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The consequence is—one not suggested or appreciated 
even upon the argument before us but quite inevitable—that 
the work in question was constructed under the authority of 
feueral legislation. If it be said that this is not so serious 
as at first blush might appear because no one would suggest 
that merely because a corporation were incorporated under 
federal law and empowered to construct buildings, there
fore, the provincial Mechanics' Lien Act would not apply to 
such buildings and because the Dominion did not in this 
case even create the corporation there are on the other hand 
still other circumstances which must impress one as of 
grave importance. The Federal Parliament, although it 
entered upon its legislation with regard to irrigation while 
the North West Territories still existed and, therefore, 
while there could be no question of its power to do so, has 
continued its statutes in existence and the federal executive 
is administering them under the reservation of Crown Land, 
mines and waters, which is made by sec. 21 of the Alberta 
Act 1905 (Can.) ch. 3, constituting the Province. Sub
stantially the theory is that the water in the streams is the 
property of the Crown in the right of the Dominion and 
with the control, diversion and distribution thereof the 
Dominion alone can deal. So that here we have a work 
constructed by the authority of the Federal Parliament for 

1 the purpose of disposing of and using federal property.

vers in re

i given tk
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It will be seen at once that we have come practically to the 
situation which existed in the case of Crawford v. TMi 
(1907), 14 O.L.R. 572, 6 C.R.C. 437, in which the Ontarii 

Western Court of Appeal held that the Ontario Mechanics’ Lien At! 
Hardware R- S. O. 1897, ch. 153, did not apply against a railway con.

Co. pany incorporated under a Dominion Act, and declared t 
Fariot i y 'je *or the general advantage of Canada. In my opinion the 

Bros, principle of that case applies to the facts of this case l«.
----- cause the declaration of the existence of a lien, under out

Stuart, j. *• Mechanics' Lien Act, 1906 (Alta.) ch. 21 upon the work 
constructed under the authority and for the purposes whid 
I have mentioned would be such an interference with 
federal property and federal legislation with respect thereto 
as could not be justified under any subsection of sec. 92»; 
the B. N. A. Act 1867.

But even if this were not so, I am still of opinion that ti; 
Mechanics’ Lien Act would not be applicable to the work- 
in ouest ion here. Our Mechanics’ Lien Acts do not comet» 
us from England where they never existed but from the 
United States. It appears to be undoubtedly the general 
rule adopted there in the various States that the Acts « 
not apply to the property of purely public corporation 
(See 27 Cyc. p. 25, Jones' Law of Liens, 3rd ed. vol l 
para. 1375).

The latter authority does, indeed, add this:—
“But as a general rule property of a corporation again? 

which a judgment can be enforced by execution may h* 
subjected to a mechanics’ lien."

if we accept this principle it then becomes a question 
whether the land in question here against which a claim 
of lien has been filed could be seized and sold under a wri: 
of execution. In 23 Corp. Jur. sec. 105, p. 355 the rule L< 
stated as follows :—

“Where property of a municipal or other public corpora
tion is sought to be subjected to execution to satisfy judg
ments recovered against such corporation the question ast» 
whether such property is leviable or not is to be delermii? 
by the usage and purposes for which it is held."

And it is said that the rule is that generally everything 
held for governmental purposes is not subject to levy ant 
sale under execution against such corporation.

For these statements only American authorities are given 
except Scott v. School Trustee* of Burgess (1859), 111 
U.C.Q.B. 28.
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In McArthur v. I>< war (1885), 3 Man. L. R. 72, a statute 
expressly provided that all real and personal property of 
the City of Winnipeg could be sold under execution and it 
was chiefly for this reason that Killam, J., held that a 
mechanics’ lien could attach upon the city hall.

In Lit v. Broie y, (1909), 2 S.L.R. 288, Wet more, C.J., 
delivering the judgment of the full Court of Saskatchewan, 
held that a mechanics’ lien would attach upon a school 
house and the land occupied thereby. He reviews the older 
Ontario cases. But he does not disagree with Breeze v. 
Midland R. Co. ( 1879), 26 Gr. 225; Kinfi V. Alford (1885), 
9 O.K. 613, and Veto V. Welland R. Co. (1862), 9 Gr. 455. 
In his judgment Wetmore, C.J., said, 2 S.L.R., at p. 291 :—

‘I can very readily understand how it could he argued 
with very considerable force that the lands or buildings of 
a railway company which are being used for the purpose of 
carrying on and running the railway, could not be seized 
under execution or under a mechanics’ lien because the 
company is chartered for the purpose of using a great pub- 

I lie utility, and if persons who had judgments against them 
| could lake up the roadway or their buildings piecemeal 

here and there they could stop the running of the road. 
That, to my mind, however, does not apply to a board of 

! school trustees or the property they control because if the 
l property of a board of school trustees is taken from them 
; under execution the most it can mean is that they have 
i got to build another svhoolhouse and they are in no worse 
; position in that respect than any other judgment debtor.”

Thus the judgment suggests very strongly that the full 
[ Court of Saskatchewan might have taken <|Uite a different 
I view if they had been dealing with such property as is in 

question here.
The same remark will apply to the judgments of Mac- 

I don,old, C.J.A., and Galliher, J.A., in the British Columbia 
case of Hazel v. Lund (1915), 25 D.L.R. 204, 22 B.C.R. 264. 
In that case the statute provided that the property of the 

; school trustees should not be liable to be taken in execution. 
The Court was evenly divided, the two Judges on the one 
side, and the two Judges on the other drawing exactly op
posite inferences from this provision. On one side it was 
said that just exactly because it was declared expressly free 

; from execution it should, therefore, be held to be subject to 
' mechanics’ liens and on the other it was said that a 
I mechanics’ lien was itself a method of execution and, there- 
I fore, it could not attach.

Alta.
App. Div. 
Western 

Hardware
( -n.

Farreli Y 
Bros.

Stuart, J. A.
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Alt». Whichever of the opinions expressed in this latter case 
App Div one mav l'l'efer, the ease is distinguishable, just as Lu v.

—— Broie y. uttin, is, upon the principle suggested in the cita- 
Western tio;i above made from 23 Corp. Jur., viz., that it depends 

Hardware 1111011 t*lc US:IKV and purposes for which the property is held.
Co. A school building is ,i distinct piece of property. The land 

Farmu.y upi'n w*1'c*1 ^e claim of lien was tiled in the case before u.< 
Bros. >8 only a small part of the land used for a widely extended
---- undertaking. In my opinion it is not the schoolhouse or

siuArt. j. A city hall cases but the railway cases which are analogous.
Now, there were two cases decided in the Judicial Com

mittee to which reference should be made. The first is Cen
tral Ontario Rp. V. Trouts and Guarantee Co., Ltd., 11905] 
A. C. 57G. In that case the railway had been declared bv the 
Federal Parliament to be a work for the general advantage 
of Canada. The appeal was from a judgment of the Court 
of Appeal of Ontario (1904), 8 O.L.R. 342, declaring the 
plaintiffs (respondents in the appeal) to be entitled to have 
the defendant’s railway and undertaking sold under a 
mortgage. The judgment says that their Lordships saw no 
reason to doubt the correctness of the law laid down in 
Upper Canada and Ontario from 1862 onward to the effect 
that even where the land including the right of way of « 
railway company is included in the mortgage the exercise 
of the ordinary remedies of a mortgage of lands was not 
authorised because the vendee could not exercise the fran
chise by working and operating the railway. And it was 
only because federal legislation applicable to the railway in 
question had specifically provided a means of continued 
operation after a sale that the decree of the Ontario Court 
was upheld.

The other case is Rcdfietd V. Corps, of Wickham < 18881, 
13 App. Cas. 467 a case from Quebec. In the judgment 
Lord Watson said, p. 474:—

“These cases (i.e., Gardner v. London Chatham and Dorer 
R. Co. (1867), L.R. 2 Ch. 201, and Re Bishop's Waltham K 
Co. (1866), L.R. 2 Ch. 382) . . . establish conclusively that 
in England the undertaking of a railway company duly sanc
tioned by the legislature is a going concern which cannot be 
broken up or annihilated by the mortgagees or other credi
tors of the company. The rule thus settled appears to rest 
upon these considerations, that, inasmuch as Parliament has 
made no provision for the transfer of its statutory powers, 
privileges, duties, and obligations from a railway corpora
tion to any other person, whether individual or corporate, it
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would lie contrary to the policy of the legislature, as dis- Alta,
dosed in the general railway statutes, anil in the special A ~ ^iv 
Aits incorporating railway companies, to permit creditors 
of any class to issue execution which would have the effect Western 
of destroying the undertaking or of preventing its compie- hari>wa*e 
lion." Co.

It was actually a writ of fi. fa. which it was sought in that 
vase to stay by means of a proceeding referred to as afin de Hroh. 
distraire. And here again it was merely because of the Do- Slu~,"j 
minion legislation which provided a method by which a con
tinuation of the operation could be ensured that the Judicial 
Committee upheld the lower Courts in refusing to interfere 
with the operation of the writ of execution.

Moreover, it is to be observed that under the writ the 
sheriff had seized the whole railway and Lord Watson, 13 
App. Cas. at p. 477, says that they [the statutes] clearly 
shew that the Dominion Parliament has recognised the rule 
that a railway or a section of a railway may, as an integer, 
be taken in execution and sold, like other immovables, in 
ordinary course of law.”

By the expression “any section of the railway" it is clear 
that Lord Watson understood Parliament to mean a section 
which could be operated by itself and not merely a few 
hundred feet thereof.

But in any case we have no such legislation here as ap
plicable to this irrigation ditch. We have no question of a 
seizure or possible seizure of the whole ditch although even 
then the old rule will be seen to go so far as to say that 
there lieing no provision for a purchaser operating the 
whole ditch it could not be sold under execution.

The Irrigation Districts Act 1920 (Alta.), ch. 14, does 
provide a method in secs. 170 et seq. for realising upon a 
writ of execution against the district by levying a rate upon 
the land owners. As Wetmorc C. J. points out in Lee v.
Brntey, supra it is, indeed, true that the section is only 
permissive and if there were nothing more to be considered 
it might, I think, be very reasonably argued that this does 
not imply that this shall be the only method of executing 
the writ. But so far as direct creditors of the district are 
concerned it does provide a method for them to realise their 
debts without interfering with the operation of the enter
prise and it furnishes an additional reason for applying 
what, I think, was the usual rule that it is against public 
policy that such an enterprise should be permitted to be 
practically destroyed by process of execution. It takes the
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Alta, place of a receivership with regard to railways.
App. i)iv. I do not overlook the argument of Macdonald, C. J. A., in 

——• Hazel v. Lund, supra, that the present claimants have no
Canada* (**rert remedy against the district and that—not the district

Harmvake—but the subcontractors, are their debtors. But the claim.
Co- ants have their own direct debtors, viz; Farrelly Bros. Ltd.

Farbei.lv an<i I ‘1° not see that the accident of their insolvency should 
Bros, affect the result in any way.

stuart. j. a. I wish in concluding to emphasize again the point that the 
district is not even like a railway company, a commercial 
enterprise carried on to make profit out of the working of 
the enterprise itself. Its irrigation canal stands in closer 
analogy to the streets of a city where the fee simple is in 
the city. No one would ever suggest that a mechanics' lien 
could be filed in a street for woi*k done in paving or repairing 
it. Of course, there is the general public right of travel but 
here there is at least the general right of the landowners to 
get their water supply and in addition thereto there is the 
right of the Department of the Interior which has granted 
the authority to construct and which supplies the water to 
pass through the canal and has under the legislation very 
wide powers of interference with the irrigation ditch itself.

It is to be observed also that the district has been given 
powers of expropriation merely “for irrigation purposes." 
There does, indeed, appear to be no express provision for a 
reversion of the land to the original owners in case of a com
plete cessation of operation but the case does in principle 
approach the theory of a “trust” as suggested by Robinson, 
C.J., and Burns, J., in Scott V. School Trustees of Burgm 
(1859), 19 U.C. Q.B. 28.

For all these reasons I am of opinion that uuite aside from 
any constitutional questions we should not upon grounds of 
public policy hold that the provisions of the Mechanics’ Lien 
Act can be made to apply in favor of the plaintiffs with 
res|>ect to the individual portion of the right of way of the 
ditch against which their claim was filed. It is not strictly 
necessary to go so far as to say that they could not have 
filed it against the whole right of way, though had it been 
necessary I should have been quite ready to do so.

It was suggested that there is a difference between the 
mere declaration of a lien and the enforcement of it. But 
while this is true I cannot see how it should affect the mat
ter. If we declare the existence of lien the statute provides 
for its enforcement and once the declaration is made I can-
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not see what could prevent the application of the enforce- Que. 
ment provisions. K B

1 think the defendants were entitled to raise this point of 
objection on the appeal as it is purely a point of law which 
might be raised without pleading and. indeed, might well 
have been raised on an interlocutory application.

It becomes, therefore, unnecessary to deal with the points 
dealt with by the trial Judge in his reasons for judgment.

I would, therefore, allow the appeal, set aside the judg
ment below and direct judgment to lie entered for the de
fendant with costs.

Hut as the point on which the appellant succeeds, although 
some paragraphs in the statement of defence seem as if in
tended to cover it and, indeed, are clearly wide enough to 
cover it, was never argued until the appeal and inasmuch as 
if it had been argued at the trial it would almost surely have 
succeeded and so prevented the necessity of an appeal by 
the present appellants, I think there should be no costs of 
the appeal.

Appeal allowed.

PICHK v. LAMONTAGNE.
Undue Kiiiy’* Bench, Lamothe, C.J., Grcennhield* and Dorian, JJ.

March Mil.
Pleading (41V—335)—Defence—Caoss demand.

By Quebec law short delivery and inferior quality of goods 
must be pleaded by way of defence to an action claiming the 
price of such goods, hut unliquidated damages must be claimed 
by cross demand.

Appeal from the trial judgment dismissing a cross de
mand. The appellant sued for the price of goods sold and de
livered by the respondent, confessed judgment and then, by 
cross demand, claimed damages for inferior quantity and 
quality. Affirmed.

Bouffard, Godbout and Bouffard, for appellant.
Pacaud and Morin, for respondent.
Lamothe, C.J.:—At the time of the hearing, the appel

lant represented his cross demand to us as a claim in dam
ages. He criticised the connidernnt whereby the Court of 
first instance declared that this claim should have been in
cluded in the plea to the action anil not advanced as a cross 
demand. The appellant's criticism would have been right if 
it had really been a question of unliquidated damages : but 
the Superior Court judgment states that the appellant’s 
claim is based on a “deficit in the quantity and inferior 
quality of the goods sold,” and not on the damages sus-
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Que. tained ; and the Court is quite right. Failure to deliver the 
v p right quantity and diminution in value resulting from in- 

' ferior quality are grounds of defence to an action claiming 
Piche the price of goods. For a plaintiff cannot have judgment 

Lamon- f°r goods which lie has not delivered or for a value w liich 
tagne. he has not given. In such a case the defence does not raise 

CJa question of compensation: it operates a partial diminu
tion of the claim in its very basis.

With damages, the case is otherwise. Damages result 
from other causes which vary considerably, as, for instance, 
delay in delivery, necessary consequences of hidden defects, 
etc., etc.

Unliquidated damages must be claimed by cross demand.
Short delivery and inferior quality of goods must be 

pleaded by way of defence to an action claiming the price 
of such goods.

Now the defendant admitted that the main action was 
well founded, which is equivalent to admitting that the 
plaintiff was justified in claiming the price of the goods. 
He made this admission under reserve of the compensation 
claimed in his cross demand. The defendant’s intention was 
excellent : he sought to avoid costs; but the reservation he 
made in his admission cannot save him, for by admitting 
that the plaintiff’s action for the price of the goods was 
well founded, he found himself admitting that the goods 
were delivered in accordance with the contract, both as re
gards their quality and their quantity. The judgment ren
dered on the main action is based on this admission ami Is 
not attacked before us. It is chose juger. It cannot be ad
mitted that the authority of this chose jugee can be set aside 
by means of a cross demand based on grounds which should 
have been pleaded to the main action.

I am of opinion that the judgment is well founded.
Greenshields, J.:—Unfortunately, the appellant has. 

himself, created a condition where it would seem impossible 
to grant him any relief. He was sued by the respondent for 
the sum of $603.60 for goods sold and delivered under con
tract. The respondent alleged the contracts covering the 
sale of some 600,000 cedar shingles. He alleged that he had 
made a complete delivery of the shingles according to the 
contract, and that the goods he delivered were of the quality 
and to the quantity mentioned in the contracts. He ad
mitted certain payments, and alleged a balance due of 
$603.60, for which he prayed judgment.

The appellant did not see fit to contest the demand, but
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on the contrary, admitted that all the respondent said 
against him was perfectly true; but he reserved, or pur
ported to reserve his right to demand compensation by cross 
action. The admission is signed by himself, and reads as 
follows [Translated] :—

"For the purpose of the main action only, in order to 
simplify the hearing, the defendant admits that the main, 
action is well founded, saving the claim in compensation by 
a cross demand, which will have to be adjudicated upon at 
the same time."

Having thus admitted his indebtedness, all the allegations 
of the declaration, he proceeds by what he calls “demande 
reconventionnelle” to say; that all he has already admitted 
is untrue, and instead of being a debtor of the respondent, 
the respondent is indebted to him In the sum of $59.40, and 
he prays for a condemnation against the respondent for that 
amount.

The respondent contested the cross demand, and, of 
course, the trial Judge did the only thing possible, he gave 
him judgment for debt, interest and costs. That judgment 
was accepted by the appellant, and has now the authority of 
rat judicata.

The respondent contested the cross demand, both in fact 
and in law.

The appellant inscribed on the merits of his cross demand, 
ami proof was made of the facts. By his cross demand he 
does not allege unliquidated damages ; but what he says in 
effect is “You did not deliver to me gonds to the quantity 
and of the quality called for by the contracts; in fact, there 
was short delivery and defective delivery to the extent of 
$70:1, and 1 pray that the judgment rendered against me 
upon my admission, and which is now chnue jugee and exe
cutory, be declared extinguished and judgment intervene 
in my favour for $59.40."

The trial Judge again did, what in my opinion was the 
only thing possible, he dismissed the cross demand. Hence 
the appeal, and the appeal is taken only from the judgment 
dismissing the cross demand. The judgment in the princi
pal action stands.

The general rule of our law is, that a person who wishes 
to assert a right or claim before a Court of competent juris- 
diction must commence by the issue of a writ of summons, 
issued in the name of the King, calling upon the defendant 
to appear and defend himself against the asserted claim if 
he sees fit.

Que.
K.I).

Ph HE
Lamon
tagne.

nslu
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Que. There are some exceptions. One is, where a person lia* 
neglected to include in his action the whole amount of hi* 

’ claim ; he may by simple declaration, without issuing a fur- 
Piche ther writ, claim the increase. That is called an incidental 

I.AMON- demand. Arts. 215, 216, C.C.P. (Que.). 
tac.ne. Again, a “defendant may set up by cross demand any 

crv^hwd. c'a>m arising out of the same causes as the principal de- 
r j. mand, and which he cannot plead by defence." Art. 217, 

C.C.P.
One thing seems absolutely clear in the present case, that 

the grounds urged in the cross demand are classical ground* 
of defence to an action. I know of no better defence when 
established than a statement, “that you never delivered the 
goods ; therefore, you never became a creditor of the amount 
you sued for."

If it were considered necessary to point out the clear dis
tinction between what may be pleaded by way of defence 
and what should, according to the weight of jurisprudence 
be pleaded by a cross-demand, the distinction could easily 
be made. I proceed to do it, very briefly.

A man contracts to deliver on a fixed date, 1,000 bushel* 
of No. 1 wheat. He delivers on June 1, 800 bushels of No. 
2 wheat. He sues under his contract for the whole amount. 
Of course, it is manifest, the proper course for the defend
ant, under such circumstances, is to plead, alleging the short 
and the defective delivery, and if he proves them both, 
he will either succeed in defeating the whole claim, or at 
least reducing the vlaim. In any event, he will have a full 
opportunity of asserting his rights. So much for the de
fence.

As to the cross demand: The same illustration, 1,000 
bushels of No. 1 wheat arc delivered on the 20th instead 
of the 1st of June. The purchaser requires the goods, and 
he accepts the goods subject to his rights for late delivery. 
He does not pay, anil is sued. Under our jurisprudence he 
may say: “It is true I received all the goods of the quality 
contracted for; but they were late delivered, and in conse
quence I suffered damages, and I make a cross demand to 
establish those damages, and I pay the price of your wheat, 
pro tanto by the amount of damages I have suffered." That 
is the occasion for the application of our code enactment 
touching cross demands.

I have contended that even the pretension of the defend
ant in the latter case could be urged by plea, and not neces
sarily by cross demand, but the majority of the member* of
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this Court, I understand, are of a different opinion.
] have already said that it is impossible for me to find any 

relief for the uppellant, and 1 have nothing to add, except 
to dismiss the appeal with costs in both Courts.

Appeal din in tuned.

WHITE SEWINti MACHINE v. KOPEK.
Priiicr Eduard Island Sa prime Court, Mustard and Arsenault, -/■/.

June 27, 1U22.
Judgment ($IIA—60)—Practice—Detinue—Failure to kind dam

ages OK ASSESS VALUE OK GOODS DETAINED—MARRIED WOMEN.
The plaintiff company brought an action against the defen

dants for the detention of a sewing machine, property of the 
plaintiff. The- action was tried with a jury and a verdict ren
dered for the plaintiff—no value being assessed nor damages 
found. After recovery of the verdict judgment was entered and 
execution issued for costs besides sheriff's fees and other legal 
incidents.

In a summons to shew cause why the* judgment and subsequent 
proceedings should not be set aside objection was taken on the 
ground that there being no damages assessed by the jury the 
judgment was irregular and bad.

On the return of the s.mm ns at Chambers the matter was 
returned for hearing to the full Court.

Held that since the Court had no power to reverse the judg
ment and that to set aside the subsequent proceedings would 
render the present judgment fruitless and a bar to further action 
the Court would not interfere on grounds which were purely 
technical.

[PA///|> V. Jones (1850), 15 Q.B. 859, 117 K.R. 68.3; Chilton 
v. Cun iuyton (1855), 15 C.B. 7.30, 139 K.R. 612; Hymn* V. Ogden, 
[1905] 1 K.B. 246, discussed.]

Held further, following the Rule in Scott V. Motley (1887), 
20 Q.B.D. 120, that where a tort has been committed during 
coverture execution will issue against a married woman.

Summons to shew cause why a judgment and subse
quent proceedings should not be set aside, the action being 
for the detention of a sewing machine. Summons dismissed.

Gilbert Gamlet, K.C., for plaintitf.
7. J. Johnson, K.C., for defendant.
Haszard, J.:—In this case a summons was issued re

turnable before a Judge at Chambers calling upon the plain
tiff to shew cause why the posted and the judgment entered 
in this action and all subsequent proceedings should not be 
set aside on the following grounds or some or one of them:

1. That the record of judgment signed herein is irregu
lar, null and void. 2. That the jury did not assess or value 
the goods alleged to have been detained. 3. That the ver
dict of the jury should have been that the plaintiff recover 
the said sewing machine or the value of the same, and the 
said verdict does not state its value at all. 4. That the

P.E.I.
S.C.
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Haszanl. J.

jury on the trial of this action not having assessed any dam
ages and not having found any value of the goods detained, 
the verdict was improperly entered for the plainlilf. 5. 
That the record of judgment signed herein does not con- 
tain any statement of any finding of the jury of the value 
of the goods detained by the defendants or of any assess- 
ment of damages for the detention, and is irregular, null 
and void. 6. That the defendant, Ethel G. Roper, was at 
the time of the detention of the said goods a married 
woman, and at the time the said judgment was signed was 
still a married woman and still is a married woman, and 
the record of judgment and form of judgment signed here- 
in is irregular, null and void as against her as a married 
woman and is a record of judgment entered against her 
personally and as such is irregular, null and void.

Or in the alternative why the execution issued herein 
upon the said judgment and annexed to the said affidavit 
should not be set aside on the following grounds or some 
or one of them: 7. That the said writ of execution is 
irregular, null and void. 8. That the said writ of execu
tion does not pursue the judgment and is not warranted 
by it. 9. That the defendant Ethel G. Roper was at the 
time of the detention of the said goods a married woman 
and was still at the time of the signing of the said judg
ment and still is a married woman, and the said execution 
is issued against her personally and the form of the ame 
is not according to law and is irregular, null anil void: and 
upon the further grounds disclosed in said affidavit; and 
why the plaintiff should not pay the costs of this applica
tion.

On the return of said summons at Chambers, with the 
consent of the attorneys of both parties the matin wa- 
referred for hearing to the full Court, and came up for argu
ment at the last Hilary Term. The facts as disclosed are:

That the plaintiff company brought an action against de
fendants in detinue for the detention by the del, n rants 
from the plaintiff of a White Sewing Machine Style 85 
F. R., No. 2526.179, and apparatus belonging to it—the 
property of the plaintiff. In the declaration, the plaintiff 
claims a return of the said goods or their value and ?<5 
for their detention.

The defendants by their attorney pleaded two picas, viz.: 
1. That defendants did not detain the said goods or any of 
them as alleged, and 2. For a second plea the defendant!
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say that the said goods were not nor any of them the plain- PEI. 
tiff's as alleged. ^

On these pleas issue was joined.
The action was tried with a jury in Hilary Term, 1921, jJewIsu 

and on January 28, 1921, a verdict was rendered for the machine 
plaintiff, no value being assessed nor damage:; found. From 
the evidence adduced on the trial, it appeared that the de- *^fK‘ 
fendant Ethel G. Roper is the wife of the other defendant iiiw.rd. J. 
Leslie H. Roper, and that the contract or agreement for the 
hire of a sewing machine out of which the cause of action 
arose was made by the said Ethel G. Roper with the plain
tiff (she being then the wife of the other defendant,'Leslie 
H. Roper). After recovery of the verdict, judgment was 
entered on February 16, 1921, and, on February 25, 1921, 
execution was issued against both defendants for the sum 
of $143.10 costs besides sheriff’s fees and other legal inci
dental expenses.

Objection is now taken to the form of the pottra to the 
judgment and to the execution on the ground that, there 
being no damages assessed by the jury, the record of the 
judgment is irregular and bad. lly the plaintiff it is 
claimed that objection should have been taken by way of 
an application to set aside the verdict within 10 days, under 
the Rule of Court.

As to the first 6 grounds, in so far as they relate to the 
verdict they cannot be considered on this application. No 
objection was taken by counsel for the defendant to the 
Judge’s charge, nor upon the motion of plaintiff's counsel 
that the verdict be recorded, nor was any application made 
for a new trial. Proceedings in error were commenced on 
behalf of the defendant prior to the application and dis
continued or abandoned. The verdict must, therefore, 
stand for such effect as it may have. Then as to the record, 
it is valid in so far as it pursues the verdict. It is, there
fore. not open to objection upon the ground that the jury 
by their verdict did not find the value of the goods.

The case of Phillips v. Jones (1850), 15 Q.B. 859, 117 
| E.R. 683, cited on behalf of the defendant was a proceeding 

in error brought on a judgment in the Court of Queen’s 
i Bench by default in an action of detinue. A writ of enquiry 

was issued to ascertain damages, etc., but the value of the 
goods was not found. The record of the judgment never- 

, thcless proceeded to state the judgment in these terms: 
“Therefore, it is considered that the plaintiff do recover 
against the defendant the said cattle, goods and chattels; or 
32—70 D.L.R.
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if the defendant should not render the same to the plain
tiff, the value thereof,” etc. These words “the value there
of,” made the record as it thus stood utterly unmanageable. 
Cresswell, J., said (see 15 Q.B. at p. 861 ) : “The judgment 
here is for the value of the goods and the value is uncer
tain." And per Parke, B.: “How could execution issue? It 
must follow the judgment.” Parke, B., in delivering the 
judgment of the Court of Error, after expressing the 
opinion that the judgment for the plaintiff was erroneous 
in its form, considered the question of reversing the judg
ment in part, allowing it to stand only for the damages 
and costs, but concludes thus (15 Q.B. at p. 869) : “If this 
judgment is reversed, the plaintiff may recover in a new 
action both the goods, or the value, and his damages for 
the detention; but, if he has judgment for his damages and 
costs only, he must either be barred altogether from a fur
ther action for the principal subject, which would be a 
hardship on him, unless he had consented to it ; or he may 
bring another and recover the chattels or their value, which 
would be a hardship on the defendant, who ought not to be 
twice vexed for the same cause." In the present case we 
have no power to reverse the judgment if we would, and to 
set aside the subsequent proceedings would have this result 
that the present judgment would not only be utterly fruit
less but would be a bar to any future action.

The case of Chiltou V. Carrinntnn (1855), 15 C.B. 730, 
139 E.R. 612, cited on behalf of the defendant, is one in 
which the jury in an action in detinue, by consent of par
ties, returned a verdict without finding the value of the 
chattel. This case does not assist us very far. It is clouded 
throughout with the consideration of equitable interests 
between the parties, and the decision that an order could 
not be made by a Judge under the Common Law Procedure 
Act, 1854 (Imp.), ch. 125, sec. 78, was inevitable as there 
were no alternatives for him to adjudicate upon. In the 
present case a Judge’s order would be equally ineffective 
and would certainly be set aside.

But the vital question in the present case is whether the 
finding of the jury on the one essential issue in the case 
should, on purely technical grounds, be rendered not only 
worthless but destructive of any further remedy. Nothing 
short of clear judicial authority would justify such a course, 
and I cannot find that the authority is clear. Reverting to 
the early authorities, it is laid down in Coke upon Littleton, 
vol. 2, sec. 498, p. 286 (ft), that the right of the plaintiff
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in that ho "shall recover the thing detained." Nothing is PEL 
said as to the recovery of damages for the detention, or s (. 
of the value in case the thing lie not given up to the owner.
The old procedure was to obtain an interlocutory judg- W™rre 
ment awarding the recovery of the thing itself and dam- ma'ciunk 
ages, if any, for the detention. This practice did not af- r. 
ford a remedy if the article itself could not be recovered or ,tl>PKK- 
if the bailee misused the goods or restored them in a dam- n„ „r,i. j. 
aged condition. To meet any of these conditions, a writ 
of enquiry went out to ascertain the value and thus pro- 
tide an alternative remedy. In course of time, the practice 
became common to anticipate the non-delivery or deterior
ated condition of the chattel by fixing its value in the same 
judgment as awarded it to the plaintiff, but always in one 
form or another the plaintiff’s right was recognised to insist 
upon the recovery of the chattel itself. Section 78 of the 
Common Law Procedure Act, 1854 (Imp.), ch. 125 (see. 217 
of 1873 (P.E.L), ch. 22, sec. 271), is a recognition of the 
ancient right of the owner to recover his goods in specie.

In the case of Hymns v. Ogden, [1905] 1 K.B. 246, an 
action was brought, in the County Court claiming the return 
of the plaintiff’s dog alleged to be wrongfully detained by 
the defendant, or £40—its value—and £10 damages for its 
detention. Judgment was given for the plaintiff. The 
judgment was drawn up in the following form (p. 246) :
“Upon the trial of this action at this Court holden 
this day. it is adjudged that the plaintiff do recover against 
the defendant the following goods and chattels of the plain- 
till wrongfully detained by the defendant, that is to say, 
the plaintiff’s running dog Floss, and also coats. And it is 
ordered that the defendant do return the said dog to the 
plaintiff within seven days from this date and that, in 
default of his so doing, a warrant of delivery do issue.” 

j The defendant appealed to the Divisional Court and the 
appeal was dismissed. The defendant further appealed and 
upon the argument on his behalf it was contended among 
other things that the value of the goods should have been 

j assessed, but the appeal was again dismissed. Collins,
| MR., in his judgment, at p. 250, says: “It was further said 
[that cases showed that it was a condition precedent to the 
I making of an order for the delivery of a chattel that its 
lvalue should be appraised. If that was ever the law, it was 
| a highly technical matter which has been cured by Order 
148, R. 1 of the Rules of the Supreme Court.” This order 
j has, of course, no operation here but it indicates, and so
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Sa*k. does the expression of that distinguished Judge, the cm- 
", ^ phasis which is given to substance over form.

As to the sixth ground set forth in the summons, viz : 
“That the defendant Ethel G. Roper was at the time of the 
detention of the said goods a married woman, and at the 
time the said judgment was signed was still a married 
woman and still is a married woman, and the record of 
judgment signed herein is irregular, null and void as against 
her as a married woman, and is a record of judgment 
entered against her personally and as such is irregular, null 
and void." Detinue when founded on the wrongful act of 
the defendants, as in this action, is a tort—Bryant v. Hit. 
hert (1878), 3 C.P.D. 380—and the liability of husband and 
wife in tort is thus defined by Lord Esher, M.R., in Scoff v 
Mortep (1887), 20 Q.B.D. 120, at pp. 124-125: “Up to the 
coming into operation of the Married Woman's Property 
Act, 1882 (Imp.), ch. 75, a married woman could be taken 
in execution upon a judgment recovered after her marriage 
against her and her husband in respect of a contract made 
by her before marriage and also upon a judgment recovered 
against her and her husband in respect of a wrongful act 
done by her during th< larriage. ... It seems to me 
that the Act of 1882 >es not alter the legal liability of a 
married woman at all. . . . It does not affect the case 
of a wrongful act committed by a woman during marriage." 
The law was changed only in respect of remedies which 
arose by virtue of the Act of 1882 and it did not affect pa- 
existing remedies. The statute of this Province is identical 
with the English statute in that respect and justifies the 
form of the judgment in this case.

As to the 7th, 8th and 9th grounds of the summons the 
9th is already disposed of and the 7th and 8th are ineffectual 
in as much as the execution pursues the record and is auth
orised by the statute.

The summons should be dismissed with costs.
Arsenault, J., concurred.

Sum mohs rlismi*»iif.

MENNONITE LAND SALES CO. v. FRIESEN.
Saskatchewan Court of A/i/hoI, Hanltaio, C.J.S., McKay and Mattii 

JJ.A. November 7, 1922.
Appeal ((VIA—280)—Faij.cke to perfect—Motion to msmiss 

Notice of appeal, although irregular, given within the prop' 
time, is curable by amendment under Rule 2. The same applies 
to notice of appeal given within the proper time hut mit per
fected, as under Rule 41 the default may be waived by tb 
opposite party or cured by the Court. In the absence of that
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the practice in such instance is by motion to dismiss the appeal 
with costs.

Costs ($11—20)—Previous demand—Receiver.
The costs of a motion to dismiss an appeal cannot be allowed 

to a party who made no previous demand for it. Costs awarded 
against a receiver are payable out of the estate.

Motion to dismiss appeal from an order of Maclean, J. 
Appeal dismissed.

Brain Thompson, for appellants.
F, If". Turnbull, for receiver-respondent.
A. McWilliams, for defendants-respondents.
Havltain, C.J.S. :—On April 26, 1922, the plaintiffs in 

this action served notice of appeal from the order of Mac- 
lean, J., settling the costa of the receiver. Notice of appeal 
was given for the sittings of the Court to be held on June 
12, 1922. After serving notice of appeal, the plaintiffs 
took no further steps in the matter. On September 21, 
1922, the receiver served a demand for the costs occasioned 
by the service of the notice of appeal above mentioned, and, 
as those costs have not been paid, now moves for an order 
dismissing the appeal with costs.

The notice of appeal of April 26, was given less than 15 
days before the next sittings of the Court of Appeal, which 
was fixed for May 8, and, under the provisions of R. 1 of 
the Rules of the Court of Appeal of Saskatchewan, should 
have I wen given for the sittings of the Court to be held on 
September 18. There was no sittings of the Court fixed for 
June 12, the date mentioned in the notice of appeal. This 
mistake was probably due to the fact that, so lately as March 
9, May 8 was substituted for June 12 as the date of the 
next regular sittings of the Court.

In my opinion, the notice of appeal, which was given 
within the time for appealing, although informal, was not a 
nullity ami could have been amended by the Court.

ReCoulton; Handing V. Elliott (1886), 34 Ch.D. 22; Wil
liams v. lie Boinville (1886), 17 Q.B.D. 180; Rc Stockton 
Iron Furnace Co. (1879), 10 Ch.D. 335; R. 1, Court of Ap
peal Rules.

There has, however, been no attempt made by the appel
lant to cure this defect or prosecute its appeal.

The practice in the ordinary case of an abandoned appeal 
was settled by Wessell V. Tudge (1909), 2 S.L.R. 231, 
which adopted the rule laid down in tiriffin v. Allen (1879), 
11 Ch.D. 913. An appeal may be abandoned by express 
statement to that effect, or it will be considered to be aban
doned if it is not duly prosecuted. Norton V. London &

Sask.

C.A.

Men non-

Land 
Sales Co. 

p.
Friesen.
Hsultain.
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Sask. N. H'. R. Co. ( 1879), 11 Ch.D. 118; Turner V. Timur
-- (1851), 16 Jur. 1166.

It was argued on behalf of the appellant that the nt< 
Men non- to dismiss the appeal is improperly brought because i.

I.a^d proper notice of appeal was given, and there \ therefore, 
Su r Co.no appeal to be dismissed and this Court has no jurisdiction 

r. ^ in the matter. Rule 41 of the Rules of the Court of Appeal 
is referred to in support of this contention. That rule 

n, r ,m. which was first enacted by the Judicature Ordinance of 
1886, was taken from Nova Scotia (O. 58. R. 6). Ti e prac
tice relating to appeals coming within this rule was laid 
down by the Supreme Court of Nova Scotia en hunt- in 
O’Neil v. Million (1893), 26 N.S.R. 129. The Court in that 
case held as follows, at p. 130:—

“The Court is of opinion that, under the provisions of 
0. 58, Rule 6, the appeal is to be considered as abandoned 
unless it is entered on the first entry day after the notice 
and the motion made when the cause is called on the docket, 
or some effectual proceeding has been taken by the appel
lant to preserve his appeal ; and, in such case, it shall not 
be necessary for the respondent to make any motion, or 
take any order dismissing the appeal, unless the proceeding 
have been stayed.

If the respondent has incurred any costs in preparing to 
oppose the appeal, he will be entitled to an order for their 
payment, but no costs of the application for the costs of the 
abandoned motion can be allowed unless the applicant has 
made a previous demand for payment, which has not liera 
complied with.”

The latter part of the judgment is in accordance wilt 
the rule laid down in Griffin v. Allen, supra, which had al
ready lieen approved in Sleieart v. Morrison (18921.24 
N.S.R. 406.

There is one difference between the practice usually fol
lowed here and that prescribed by the Nova Scotia Court 
The motion with us is, as a rule, to dismiss the appeal with 
costs. The Nova Scotia Courts held that such a motior 
was not necessary where the appeal had been abandoned anil 
that the application should only be for the costs of the aban
doned appeal. This is not the practice in England, when 
the motion is almost invariably to dismiss or discharge the 
appeal with costs, and I do not see anything in the languagr 
of R. 41 to necessitate a different practice.

Re Oakwell Collieries (1878), 7 Ch.D. 706; Ri Blgth mi 
Young (1880), 13 Ch.D. 416; Ex. parte Fardon's Vinegar
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O.; Hi Junes (1880), 14 Ch.D. 285; Charlton v. Charlton Sl,sk- 
(1181). 16 Ch.D. 273. , A

The notice of appeal in this ease although irregular, was 
given within the proper time and being curable by amend- Menwn- 
ment under R. 2 was not a nullity. The same may lie said lam, 
of a notice of appeal given within the proper time but not sai ks Co. 
perfected because R. 41 provides that the default may be |.R,,EstN 
waived by the opposite party or cured by the Court.

Where in cases such as Dirks v. Fast (1915), 8 S.L.R. J ' 
343, and Griffith v. Haru-ood (1900), 30 Can. S.C.R. 315, 
there is no jurisdiction to hear the appeal, the proper prac
tice is to move to quash the appeal.

A res|K>ndent is equally entitled to the costs necessitated 
by proceedings begun by an appellant whether those pro
ceedings have been improperly taken in the first instance, 
or. if properly taken, have not been proceeded with as re
quired by the rules, and it would seem to me more a ques
tion of verbal accuracy than of substantial importance 
whether the motion should be made for costs alone, or for 
an order to set aside the notice of appeal, or to dismiss or 
to quash or to discharge the appeal with costs.

The receiver is, therefore, entitled to an order dismiss
ing the appeal, and to the costs incurred by reason of the 
notice of appeal as well as the costs of this application.
The defendants are also entitled to an order dismissing the 
appeal with costs, but they are not entitled to the costs of 
the present applicaion as they made no previous demand 
for costs, as required by Wessell v. Tudge, supra.

The costs of the receiver should be paid out of the estate.
Some objection was raised to this on behalf of the plaintiffs, 
but I do not see any reason for not following the usual prac
tice in such matters.

McKay, J.A., concurred with Haultain, C.J.S.
Martin, J.A.:—This is an application on behalf of the 

Western Trust Co., the receivers in the action, for the dis
missal of the appeal of the plaintiffs, and for the costs occa
sioned by the service of a notice of appeal and of the motion.
The appeal is from the order of Maclean, J., settling the 
costs of the receivers. There is also a motion on behalf of 
the defendants for the same purpose, and both of the 
motions may be disposed of together.

The notice of appeal in question was served on April 26,
1922, for the sittings of this Court of June 12, 1922. The 
plaintiffs have taken no step to perfect their appeal since 
the service of the notice of appeal.
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Susk. The notice of appeal of April 26, was given less than 1.1 
days lief ore the next sittings of the Court of Appeal, and, 

' under the provisions of R. 1 of the Rules of the Court of 
Mf.snon- Appeal, should have been given for the sittings of the Court 

Land fixe(l for September 18, as there was no sittings of the 
Sales Co. Court fixed for June 12, the date stated in the notice of 

appeal.
niE».N. wag contended on behalf of the appellants that there 

««run. j.a was no appeal to be dismissed, and R. 41 of the Rules of 
the Court of Appeal was relied upon to support this con
tention.

Rule 41 is as follows :—
"A judgment, order, decision, rule or verdict appealed 

from or sought to be set aside shall stand as if no notice of 
apjieal or notice of motion to set the same aside had lieen 
given, if such appeal be not perfected or such motion lie not 
made within the time limited by these rules, unless such 
default in the appellant or moving party be waived by the 
other party interested or unless the Court shall otherwise 
order.”

This rule was originally taken from the Rules of Court 
of the Province of Nova Scotia, and I find that the practice 
under this rule in Nova Scotia is set out in the case of 
O'Neil v. Mndore, 26 N.S.R. 129. In that case it was held 
that an appeal will be considered abandoned unless it is 
entered on the first entry day after notice, and the motion 
is made when the cause is called on the docket, or some 
effectual step has been taken by the appellant to prererve 
his appeal. It was also held that in such case it shall nut 
be necessary for the respondent to make any motion or to 
take any order dismissing the appeal unless the proceedings 
have been stayed. It was also held that when the respon
dent has incurred costs in appearing to oppose the appeal 
he will be entitled to an order for their payment, hut no 
costs of the abandoned motion will be allowed unless there 
has been a previous demand for payment which has not lieen 
complied with.

In so far as the question of costs is concerned, the practice 
under this rule is the same in Nova Scotia as here, but if the 
statement that “in such case it shall not be necessary for 
the respondent to make any motion or to take any order din- 
missing the appeal” means that it is not proper for a res
pondent to move to dismiss an appeal under such circum
stances, with the greatest of deference I cannot agree with 
the decision. I think where a notice of appeal has lieen
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served and no steps have heen taken to perfect the appeal Sask- 
in accordance with the rules, a respondent has the right r A 
to have the notice of appeal disposed of once and for all.

The practice of this Court was settled in the case of 
H'rtnell V. Tudge, 1 8.L.R. 231. In referring to the decision land 
in Griffin V. Alleu, 11 Ch.D. 918, Wetmore, C.J., stated, at Sai,ks Co. 
p.233: Frieskn.

“We, however, consider the rule laid down in Griffin v. ----
Allen to lie a very proper one to follow in future, and we, kr 
therefore, state that we wish it to lie understood that this 
Court will not, unless some good and sufficient reason is 
given, henceforth allow the costs of an application to dis
miss an appeal on the ground that the motion of appeal has 
heen abandoned, unless the applicant has made a previous 
demand for payment of his costs of the appeal, which has 
not been complied with.”

The Western Trust Co., the receivers, by their solicitors, 
served a demand for the coats occasioned by the service of 
the notice of appeal on September 21, 1922, and, subse
quently, launched a motion for dismissal of the appeal and 
for costs, and they are entitled to the order for which they 
ask. The notice of motion on liehalf of the defendants was 
served on September 28, following a demand for costs by 
telegram on September 28. Counsel for the defendants 
stated on the argument that the defendants were not en
titled to the costs of the motion under these circumstances.

It was urged on behalf of the plaintiffs that the order 
should not be for payment of the costs of the receivers out 
of the monies in the hands of the receivers.

24 Hals., p. 408, sec. 785, says:—“A receiver is entitled 
to lie paid his remuneration, costs, and expenses out of the 
property, notwithstanding that it may lie insufficient to 
meet all claims upon it. Such payment is postponed to 
the costs of realisation and to any overriding charges out
side the action, but takes priority over all other claims, in
cluding costs of action of the parties thereto.”

In Couraud v. Hammer (1846), 9 Beav. 8, 50 E.R. 242, 
it was held that a receiver is entitled to be indemnified out 
of the estate for the costs of an adverse application against 
him by a party to the suit which has been dismissed with 
costs.

1 see no reason in this case for departing from the well 
established rule that a receiver is entitled to his costs out 
of the property in his hands.

The receivers will, therefore, have an order dismissing
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Alta, the appeal, and they are entitled to their costs occasioned 
\ . v. by the service of the notice of appeal and of this motion and

11 ' 'are at liberty to retain such costs out of the monies in their
hands; the defendants are entitled to an order dismissing 
the appeal with costs, but will not have the costs of the 
motion.

Appeal dittmittaeii.

COX ». J. I. CASK THRESHING MACHINE CO.
Alberta Supreme Court, Appellate Itirieiou, Stuart, Hpiidoia, 

Heel.-, JJ.A. November It,
Sale (fIC—15)—Conditional sale—Seizvre for defavlts 

version—Release of mu maser’s equity.
A conditional vendor, who obtains a release of the pur-l.a ' 

equity, has the right, so lung as the release remains in <■!’, 
seizure without legal process for defaults in payments. Ily giv
ing the release the purchaser surrenders his right to the 
tion given by the Conditional Sales Ordinance and the Extra 
Judicial Seizures Act; and seizure by the vendor, in n -i ■ iv 
plianee with the statutes, does not, therefore, constitute avtiun- 
able conversion.

Appeal from a judgment dismissing plaintiff’s action 
claiming damages for the conversion of a threshing mac
hine. Affirmed.

/. B. Hawaii, K.C., for appellant.
A. h. Smith, K.C., for defendant.
The judgment of the Court was delivered by
Stuart, J.A. :—The plaintiff sues for damages for con

version of a threshing outfit which he hail bought second
hand from the defendant in July, 1917, for the sum of 
$2,700. The plaintiff had also purchased some repairs later 
on which added to the cost of the outfit. Lien notes, the 
last of which fell due on November 1, 1919, had been taken 
as security and had been filed under the Conditional Sales 
Ordinance and a chattel mortgage on other property had 
been taken as well.

The plaintiff by May 9, 1921, had reduced his indebted
ness for principal and interest to the sum ol $1,275, of 
which somewhat less than $1,000 was for principal. The 
defendant’s agent on that day went to the plaintiff’s farm 
and after some conversation the plaintiff signed a document 
in the following terms :—

“I hereby release to the (defendant) all my interest in 
the following goods (the machinery in question) together 
with bolts and tools for the sum of $1,275 which is to to 
credited on the debt due to them namely $1,275 represented 
by notes number 33025 and 53325/6 and I remain liable for
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the balance of the aaiil debt namely nothing together with tlta. 
interest thereon in accordance with the terms of the note? X| 1)1V 
above referred to.

Dated May 9th, 1921. iSgd.) J. M. Cox." r“x
On the same occasion the plaintiff signed the following j | |-ASK 

document:— TnaasHi.NO
• J. 1. Case T.M. Co. Millet, May 9th, 1921. M*£“,Ne

Edmonton, Alta.
in the consideration of you extending my past due notes s u*r1, J A 

until this fall by me paying you $200 within two weeks 1 
will give you a mortgage on 80 acres of barley which I am 
now seeding on my farm the s.e. 11-48-22 with clear ot 
an) other liens whatsoever.

(Sgd.) J. M. Cox."
One Colwell was the local agent at Edmonton of the de

fendant. Colwell received the sum of $20 from the plain
tiff on June 17, 1921. The following correspondence took 
place :—

"J. I. Case Co. Millet, Alberta,
Edmonton. May 20, 1921.

I have been requested by J. Cox of Millet to write you 
and state that he will be in a position to pay you $200 as 
payment on threshing machine outfit within thirty days.

(Sgd.) A. P. Mitchell."

A. P. Mitchell, May 25, 1921.
Millet, Alta.

Yours of May 20 received regarding J. Cox, Millet, pay
ing us $300 within 30 days. May say that Cox’s time for mak
ing this payment has elapsed but may say that we are willing 
to allow him another 30 days providing he will send us a 
draft for $100 at once. We are also writing Cox to this 
effect.

(Sgd.) F. L. Colwell, sub. branch manager."

“Received from J. M. Cox, Edmonton, 6 '17, 1921.
Thirty........................00 100 Dollars.

applied on note No. 53325.
J. 1. Case Threshing Machine Co. 

*30 Per F. L. Colwell.”

"Edmonton, Aug. 9, 1921.
Received from J. M. Cox, cheek of J. Alexander $100, 

note $300 due Oct. 4, 1921, to be used for repairs for outfit
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Alta, and balance applied on notes if satisfactory to Calgary 
, ' 71]v office.

J. I. Case Threshing Machine Co.
Cox $400 per F. L. Colwell.
V. ________________

J. I. Cask
Threshing “J. M. Cox, Calgary, Alberta, August 26, 1921.

MXCH'SK Millet| Alberta.
We are in receipt of a letter from our Edmonton office

Si'inri, j a vnt|ORjng „ check for $100 signed by J. Alexander also a 
note for $300, which you are turning over to us as collateral. 
The check and note we l>eg to return to you herewith as we 
now have the bill of sale covering these goods we have de
cided to resell them as we have allowed this claim of yours 
to drag along so long that we now must get the money out 
of these goods.

J. I. Case Threshing Machine Co.
(Sgd.) J. T. Atkinson, branch manager.

Atkinson was the Alberta manager of the defendant with 
his office in Calgary. The head office of the company is in 
Racine, Wisconsin, U.S.A.

There were some negotiations between plaintiff and Col
well in regard to some repairs for the machine during the 
summer, but whether Cox ever actually bought from the 
defendant and paid for any repairs is not very clear. He 
seems to have got some “fan hubs” through a Case agent at 
Millet. During the summer, Cox was also negotiating with 
the Excelsior Life Assurance Co. for a loan on a policy he 
held in that company. On September 13, Cox had secured 
the promise of a loan of $400 from Kilgour, the manager, 
but out of this an overdue premium was to be paid and 
there were still some formalities to be complied with be
fore the money would be forthcoming. Cox’s wife had to 
sign a document and the money had to come from Toronto. 
The same day Cox met Atkinson in Edmonton along with 
one Watt, Cox’s solicitor. Atkinson seems to have there 
assented to receiving $660 in a few days if a mortgage on 
the outfit was given for the balance. During the next few 
days Watt made very strenuous efforts on Cox’s behalf to 
raise the money necessary to satisfy Atkinson but he failed 
entirely.

On August 13, the defendant company had received an 
order from one McPhaden for the machine in question, 
but there was no acceptance of this by the defendant at 
the time. They were probably waiting till they were sure 
of their ability to deliver, and also probably waiting to set
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if Cox might not after all raise the $660. All the time the Alta, 
machine was in Cox’s possession. AppToiv.

On May 23,1921, the defendant company entirely through 
its head office at Racine, Wis., had tiled a renewal state- ,:"x 
ment of the chattel mortgage which had been given at the ,|. j. i A-K 
time of the original purchase in 1917. Thiiesmno

On August 23, 1921, the defendant company also through MaJ,k|nk 
its head office at Racine had filed renewals of the lien notes 
still unpaid. Rl"l,r1' 1 A

Of course, the plaintiff had never been informed of the 
filing of these renewal statements and the branch office 
at Calgary, the head office for Alberta, had had nothing to 
do with them and apparently knew nothing about them. 
Contrariwise, it was stated by Atkinson that the head office 
at Racine had never been informed of the release of May 
9. He stated that it was not according to the course of the 
defendant’s business to inform the head office at Racine of 
any such settlement as that of May 9, until the machine has 
been actually repossessed so that an account of all expenses 
connected therewith could be given and the whole matter 
transferred to what is called the “second hand” account.

It was stated however that upon the books of the defend
ant at Calgary the plaintiff’s account had been credited 
with the $1,275 and that he was there shown as no longer 
indebted.

Now, after the failure of Watt to secure any money for 
the plaintiff, the defendant, through its agent, one Eggen, 
went to the plaintiff’s farm on September 23, and seized 
and took away the machinery. This is the wrongful con
version complained of.

The action was dismissed with costs at the trial, and the 
plaintiff has appealed.

The case seems largely to turn upon the effect to be 
given to the documents of May 9. In making the seizure, 
the defendant company admittedly relied upon the first of 
the two documents as being in full force and effect and as, 
therefore, relieving it from any necessity of observing the 
requirements of the Act respecting Extra-Judicial and other 
Seizures, 1914 (Alta.), ch. 4, which provide that all seizures 
under lien notes and chattel mortgages, etc., must, in this 
Province, be made by the sheriff, and that no goods seized 
shall lie removed or sold without the order of a Judge.

It is admitted that the defendant never, after May 9, 
made any claim upon the plaintiff for personal payment of 
money, so that, in this respect, it did nothing inconsistent
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with the release. The document itself does not contain a 
release by the company but, as it was throughout claiming 
that tlie release was in effect, it was, no doubt, impossible 
for it to make any further personal claim, unless the effect 
of the second document and subsequent occurrences was to 
nullify the release altogether.

The action of the defendant which stands out most clear
ly ns possibly inconsistent with the absolute character of 
the release is the tiling of the renewal statements. Under 
the statutes, these statements must be based upon affidavits 
of the continued existence of, at least, a portion of the 
original debt. But it is quite clear from the evidence that 
this was done by the head officials at Racine in entire ignor
ance of what their authorised Alberta agents had in fad 
done If the statements were untrue in fact, owing to what 
had occurred in Alberta, I cannot see that this would justify 
the Court in treating them as true unless on some ground 
of estoppel which is not suggested. The contention was put 
forward that the filing of the statements was a notice to 
Cox that the defendants were still claiming the balance of 
the money from him. But while in some circumstances the 
filing might, or rather, of course would, be notice as against 
t'ox as one of the public, I cannot see that they can lie 
treated as notices in his favour unless they were in fact 
communicated to him, which they were not, for he knew 
nothing of them. Of course, if there had been a communi
cation to him in the sense of a claim made upon him from 
the head office in Racine in ignorance of what the Alberta 
agents had done perhaps a different situation would have 
arisen. But that, in fact, was not the situation.

The crucial question is, after all, this—What was the 
effect of the second document and the conduct of the de
fendant's Alberta officials upon the release. Colwell, the 
agent who wrote and obtained the plaintiff’s signature to 
the document, acted under the instructions given in a letter 
in which they leave it to Colwell’s discretion as to whether 
he should take a release or leave the machinery in the plain
tiff’s possession until fall. In his evidence, Colwell swore 
that he had asked Cox if he had any money, that he said he 
had not, that he told him he thought the best thing they 
could do was to take a “bill of surrender,” that Cox agreed 
to do this providing the company would release him from 
all other obligations in connection with the sale, that he Col
well had agreed to that, that after signing the “bill of sur
render” Cox had said that he was desirous of keeping the
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outfit and had asked “If I can pay you $200 in 2 weeks, Alta, 
«ill you still leave the machine with me?" That he, Colwell, A|l[) |(jv 
had told him that if he could do that the company were 
«illins, hut that this was “purely and simply an option pro- < ,,x 
tided he came through with this $200 hut that it affected j | i*si: 
the bill of surrender in no way." Colwell also denied Cox'sThrksiiim; 
statement that he Colwell had given him to understand that 
he the plaintiff was giving a security on the machine.

Sow this evidence is somewhat inconsistent with the evi- s"‘ rl J A 
dence of Cox. But the trial Judge gave no reasons for judg
ment and upon this appeal, therefore, we must assume that 
he decided every conflict of testimony in favour of the 
defendant wherever such a decision seems necessary to sup
port the judgment in the defendant's favour.

Really, the appellant’s argument before us amounted to a 
contention that, by some means, by the second document 
and subsequent occurrences, the first document, the so called 
“bill of surrender” was nullified altogether.

It is clear from Colwell’s evidence that it was, at least, 
not nullified by the second document and what happened on 
May 9 after the signing. In my opinion, as the matter 
stood when Colwell and Cox separated on May 9, the legal 
position was that Cox had surrendered his equity in the 
machine for the sum of $1,275, that this was agreed to be 
credited on the balance of his debt so as to wipe it out and 
leave him clear; but that this agreement was made subject 
to a condition subsequent that if Cox paid $.'i00 in 2 weeks, 
the release should be of no effect and void and the original 
agreement would be revived with the plaintiff still owing 
$975. The question of a chattel mortgage on his barley 
crop was dropped because that could not lie given till the 
crop was severed.

Counsel for the appellant argued very earnestly that what 
really happened was that the plaintiff merely gave a mort
gage, that while the release was absolute on its face there 
was a document of defeasance and cases were referred to 
which deal with the question whether a grant, absolute on 
its face, should be considered as really in substance a mort
gage But the defendant already had security. It was 
already the legal owner of the property. The plaintiff was 
still only an equitable owner. In actual substance the only 
thing the plaintiff actually transferred or surrendered by 
the release was his equitable interest and his right to the 
protection given by the Conditional Sales Ordinance, C.O.
1915 (Alta.), ch. 44. and the Extra Judicial Seizures Act,
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1914 (Alta.), ch. 4.
The dearest way to put the appellant’s argument is prob

ably this, that it was agreed that he could “redeem" his 
surrender by paying $1100 in two weeks, that the principle»

: of the law of mortgages should lie applied to this and that 
even though there was default there could not be in equity 
any absolute forfeiture, but that—at least I presume this 
consequence is intended to be suggested—there must I» a 
judicial proceeding before this “equity to redeem" tiie sur
render could be (Inal “foreclosed." But for my part. 1 
think this is making too refined an application of the con
ceptions of redemption and foreclosure. The true legal posi
tion was, I think, what I have suggested, viz. : There was a 
condition subsequent, i.e., the payment of $300 in 2 weeks, 
the occurrence of which would nullify or abrogate the release 
or surrender. The letter written by Colwell on May 25, tu 
Mitchell the plaintiff's agent for correspondence purposes, 
did purport to extend the time for 30 days on condition that 
$100 was paid at once. On May 25, however, the two weeks 
had elapsed and nothing had been paid and the 8100 was 
not, in fact, sent at once so that neither was there any con
sideration for the extension nor w'as the condition fulfilled 
upon which it was offered. The sum of $30 was indeed paid 
to Colwell on June 17. Here again, however, Colwell swears 
that Cox told him on that day that he had $30, and said 
“to show you my good faith that is all I have got, I w ill pay 
you $30,” that he told Cox that he did not want to take it, 
but would take it only under one condition that it had no 
bearing whatever on this bill of surrender ; that Cox spoke 
of getting money from the Excelsior Life Co.; that lie told 
Cox that it looked fishy and it would be necessary to have 
the assurance company confirm it, but that he would give 
him an extension for another 30 days if he could raise an
other $120, that is to make up one half of the $300. At 
defendant’s counsel’s suggestion he then added that he told 
Cox that the $120 must lie raised in a week. No more money 
was ever, in fact, paid. Colwell, however, took the $30 and 
sent it to the defendant at Calgary having marked the re
ceipt given to Cox as being for a payment on one of the 
notes. He explained in his evidence that he could do noth
ing else with the money. It was, obviously, proper to make 
some reference in the receipt to show what the payment had 
relation to. But in view of Colwell’s evidence as to what 
was said at the time, which, for the reasons already given, 
must be accepted now, 1 am unable to see that it can be
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treated as having in any way invalidated the release. At Alta,
the time the money was taken, a promise of further exten- A ÿiv 
sion had been given upon a certain condition that was ——
never fulfilled. But the condition might have been ful- Cox
filled and then the payment of the $30 would have had some j i.'c»sn 
effect. But as the event turned out, I am unable to seeTimrsniNi; 
that it had any effect whatever. The defendant was simply Maq"ine 
in possession in the meantime of $30 of the plaintiff’s ’
money. It should, no doubt, have been returned, but the s"“,r'- 1 *• 
failure to return it only makes the defendant liable, in my 
opinion, as for money had and received. The $100 cheque 
of Alexander and Alexander’s note which Colwell got later 
on were taken, as the receipt of August 9 shows on its face,
“if satisfactory to the Calgary office" and the Calgary office 
by the letter of August 26 repudiated the matter and re
turned the cheque and the note to Cox saying that they pro
posed to insist upon the release. The later negotiations as 
to raising $600 and taking a mortgage show also rather 
clearly that the plan of paying $30,1 had been given up alto
gether and that the release was then considered as in ef
fect. Otherwise, a new mortgage would not have been 
necessary at all. But nothing came of the proposal to pay 
$660.

The only remaining facts having any possible bearing 
upon the matter are (1) the continuance of Cox in posses
sion and (2) the sale to him, if there was a sale, of a small 
item of repairs. But these facts arc both explainable by the 
negotiations for an extension of time. It was but natural— 
in view of the condition granted, that the release would 
fall to the ground if certain moneys were paid, and in view 
of the negotiations and proffered extensions which took 
plate—that toe machine should not be removed in the mean 
time and that, if Cox cared to lake his chance and to buy 
ami pay for a small matier of repairs these should be sent 
to him. So that, I think, neither fact can be treated as 
having nullified the release.

There is no claim that Cox was induced by fraud or any 
illegal duress to sign the release. The evidence of Shaw, 
his banker, which also must be accepted, shows that he 
understood the matter perfectly well. In my opinion, there
fore, the defendant was entitled to act under the release 
and to repossess the machine when it did.

But there is more than this. It must lie remembered that 
the defendant could, even if the release had become invalid, 
have seized the machine at any time since Nov. 1st, 1919,
33—70 D.I..R.
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Sask. through the sheriff. No Judge could have stopped this in 
P~Â the circumstances. A Judge could indeed have refused an 

order for removal and sale, hut the seizure would have Iwen 
there just the same and the plaintiff's threshing operation 
would have been as completely stopped if the defendant saw 
fit as by what was actually done. So that the damages 
claimed as resulting from the actual seizure would have 
equally resulted so far as loss of work is concerned by i 
seizure under the alternative procedure. I cannot see, 
therefore, how in any case the plaintiff can claim to have 
suffered these damages through the actual seizure, even if 
it were technically illegal. And as to the value of the ma
chine there is also this to be remembered. If the defendant 
had proceeded under its lien notes and the Extra Judicial 
Seizures Act 1914 (Alta.) eh. 4, there woulil have Wen 
Court costs to pay as well as sheriff’s costs of possession, 
the cost of removal and probably an auctioneer’s commission. 
The price realized would have been only such as could be 
expected at a forced sale. Upon the evidence, I feel fairly 
confident that with all these expenses to consider it was 
quite improbable that there would have been left as much as 
$1,275 and the plaintiff might have become subject ton 
liability still for a deficiency under the lien notes, that is, 
if they contain the usual stipulations.

Of course, I do not mean to suggest this as an absolute 
defence. Technically, no doubt, if the release was void, a 
seizure in disobedience of the statute would be a trespass or 
conversion which would carry perhaps nominal damages 
and costs, but in so far as actual damages suffered are con
cerned, I do not see that the plaintiff was injured any more 
than he would have been by the legal process.

I would, therefore, dismiss the appeal with costs, but the 
$30 held by the defendant should be credited on the de
fendant’s bill of costa.

Appeal diitmimi.

CÜCK8HUTT PLOW CO. v. BEUINOFF.
Sagkatrhru-an Court of Appeal, Hauttain, C.J.S., Turgeon, .l/rA'og 

and Martin, JJ. A. Xovember 7, 1S22.
Mortgage (SV1C—80)—Action for declaration of rights—Intov

EST OF I*ARTIES—COSTS.
A bank holding an equitable mortgage, which it had released, 

cannot he added as a party defendant in an action ft r the 
declaration of mortgage rights ; and where the bunk juina a.- 
such party of its own accord, in order to try out an issue be
tween it anti one of ttie parties to the action, not pertaining te 
the action, it will be required to pay the costa of the day.
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Appeal by plaintiff from a judgment in an action for 
the declaration of rights on a caveat for mortgage. Re
versed.

0. A. McNiven, for appellant.
J. 0. Bank», for respondents.
The judgment of the Court was delivered by 
Haultain, C.J.S.:—The defendant Bedinoff, being in

debted to the plaintiff, entered into the following agree
ment :—

“Kamsack, March 17, 1921.
The undersigned hereby agrees and promises in consid

eration of an extension of his indebtedness to the Cockshutt 
Plow Co., Ltd., that if he is unable to i>ay to account at 
maturity he will give that company security by way of mort
gage on his land and the north west quarter of section live 
(5) township twenty-nine (29) range thirty-two (32) west 
of the first.

(Signed) John Bedinoff.
(Signed) W. J. Thomas, witness.”
On April 1, 1921, the plaintiff duly filed a caveat in the 

proper Land Titles Office claiming an interest in the land in 
question under the above mentioned agreement.

The indebtedness mentioned in the agreement was not 
met at maturity, and the defendant refused to carry out his 
agreement. The plaintiff accordingly brought this action, 
anil by its statement of claim asked for the following relief :

"<al Judgment against the said John Bedinoff, otherwise 
known as Even Bedinoff, and the said Was il Antefeoff in the 
»um of $352.90, together with interest thereon at the rate 
of 10', per annum from March 17, 1921. (b) A declaration 
that the caveat registered as above set forth is a valid and 
subsisting charge against the said land as from the date of 
registration thereof, (c) A declaration that the plaintiff is 
entitled to a lien on the said land for the amount of the said 
claim as from the date of the said agreement.”

On June 19,1921, a mortgage from Bedinoff to the defend
ant mortgage company for the sum of $2,000 was regis
tered against the said land. The defendant mortgage com
pany did not enter an apiiearance or defend the action.

It appears from the material before us that the defendant 
"as indebted to the Bank of Montreal, and on September 11, 
1920, lieing unable to meet that indebtedness, in considera
tion of an extension of time, hypothecated the duplicate cer
tificate of title and his interest in the land to the bank as 
security for his debt.

Sask.
C.A.

Cockshutt 
Plow Co. 

r.
Bedinoff.

Ilaultain,
C.J.S.
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Sask. To enable Beiiinoff to secure a loan from the mortgage 
Ccompany, and on the consideration that the amount dun
----- it by Bedinoff should be paid off out of the proceeds (if the

<Pu!wHCoTloan’ **le *iank released its incumbrance against the Uij 
and delivered the certificate of title to the defendant nwn. 

Bedinoff. gage company and received an assignment of the mortgage 
nüiâôûn. money from Bedinoff.

c.j.b By his statement of defence, the defendant Bedinoff net 
up grounds of defence appropriate to the action against 
himself, but as alternative grounds of defence set up the 
above mentioned transactions between himself ami the 
mortgage company and the bank, and claimed that the 
right of the plaintiff against the land (if any) was post, 
ironed to the respective rights of the mortgage company and 
the bank.

It is quite clear that this was bad pleading and did not 
constitute any ground of defence to the action. Moreover 

• the mortgage company was a party defendant and in ■ 
position to take its own part if it so desired. The bank, is 
we have seen, had released its equitable mortgage on the 
land for the consideration stated, and, so far as 1 can see, 
W'as not concerned in or affected by any of the real issues 
raised in the action. A judgment in the action in favour 
of the plaintiff for the relief claimed could not affect the 
rights or priority of the bank or anybody else, except the 
defendants in the action.

The plaintiff is not asking for foreclosure of its mortgage, 
to be followed by registered ownership. It is simply asking 
that its right as a mortgagee should be declared, and for 
that reason, the decision in Robinson v. Ford ( l!'14), 11 
D.L.R. 572, 7 S.L.R. 443, has no bearing on this case.

I am, therefore, of opinion that the bank should not have 
been added as a party defendant to this action. I gather, 
however, from the notes of the proceedings, when the case 
came on for trial, that all parties concerned were willing 
to have the bank joined in the action and a new and distinct 
issue tried and that the main ground of contention was the 
question of costs of the day. I would not, therefore, inter
fere with the action taken in that respect. It follows from 
what I have already said that the plaintiff should not have 
been ordered to pay the costs of the day. The bank wi< 
added as a party at its own request and with its own con
sent, and having been granted the unusual privilege of being 
allowed to come in and try out a question between itself and 
one of the parties to an action, a question with which that



:70 DU 70 D.L.R.] Dominion Law Reports. 517

mortgage 
int due to 
eds of the 

the land 
lant mort- 
mortgage

.‘dinnlf set 
in again#! 
wt up the 

and the 
that the 

was post- 
apanyand

id did not 
Moreover 
and in a 

e hank, as 
ge on the 
1 ean see. 

real issue! 
in favour 
affect the 

except the

mortgage, 
ply asking I 
:l. and for 
11114). 1! 
case, 

d not have 
1 gather, 

n the case 
■re willing 
ltd distinct 
in was the 
ore, inter- 
lows from 
1 not have 
hank was 

< own con- 
re of king 
i itself and I 
ivhich that I

action had nothing whatever to do, it should pay for that 
privilege by paying the plaintiff its costs of the day.

Appeal allowed with costs.
Appro/ allowed.

(it'll.DAY v. WINNIPEG KLEOltiC It. CO.

Manitoba Kiny'a Reach, Curran, J. October 2.1, 1922.
Sram railwais (SII1B—25)—Nkouckncb— .Iebk or car cavsing

I'ASSKNGER TO KALI..
A midden and violent je rk of a car when being started, thereby 

causing h woman passenger standing in the ear, la-fore being 
seated, to fill und injure h: rsvlf, is negligence fur whivh the tail- 
way etimpany is liable.

Action for damages for personal injuries. Judgment for 
plaintiff.

11'. S. Boyd, for plaintiff ; A*. I). Guy, for defendant.
CURRAN, J.:—The plaintiff's counsel contends that the 

maxim res ipsa loquitur applies, hut 1 do not think it does. 
The plaintiff herself gave evidence us to the cause of the 
accident, and if her testimony is true, I think it discloses 
such a degree of negligence on the part of the motorman in 
starting the ear as to render his employer, the defendant 
company, liable to the plaintiff.

The plaintiff's evidence as to the cause of the accident is 
flatly contradicted by the conductor and also in a measure 
by the motorman. The plaintiff swears that whilst she was 
still on her feet after entering the ear, and seeking a seat, 
anil whilst in the act of turning around, the ear suddenly 
gave an “awful jerk" and threw her on her back into the 
vestibule. The conductor party saw the accident and his 
testimony virtually agrees with that of the plaintiff as to 
her falling hut not as to the jerk of the ear on starting for 
he says there was none. The motorman swears he heard the 
plaintiff say after the accident that the car started up 
smoothly enough and she did not know how she fell. I 
doubt the truthfulness of this statement. The conductor, 
to whom she was speaking after being assisted to a seat, 
sa s nothing of this except that the plaintiff said: “I do 
nut know how 1 came to fall down.”

Tht woman, undoubtedly, struck her head on something 
during the fall, for it broke her haircomh and raised a lump 
on her head. She says she was knocked flat on the floor of 
the vestibule, her feet only remaining in the body of the 
car. The conductor says she fell in a sitting posture; that 
he put out his hands to save or break her fall and was as-

K.B.
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Man. sisted in this by a passenger who was standing in the rear 
K B vestibule. This passenger was not produced as a witness 
—1 No report of the accident was made to the company hvthe 

Gvii-day conductor because he says the plaintiff refused to give her 
Winnipeg llamo and address and claimed she was not hurt and got of 
Electric the car at Sherbrooke Street and walked off unassisted.

Jb_Co. There is no doubt in my mind that the fall was a violent 
cum n. j. one and while it did not render the plaintiff unconscious, $. 

she says, it stunned her which accounts perhaps for the con
tradiction between her evidence and that of the conductor 
and motorman as to what transpired after the accident.

The plaintiff was at the time of the accident 62 years of 
age and weighed about 195 pounds. She would not likelv 
be as sure on her feet as a younger and lighter woman 
The conductor says he gave the motorman the bell to star! 
the car just as the plaintiff gave him her transfer, thus put
ting the car in motion before the plaintiff had time to take a 
seat. This does not agree with the plaintiff’s account for she 
says she had got some 4 or 5 feet into the car when it started, 
but there is really not much discrepancy between the two. 1 
have no doubt at all that the starting of the car overbalanced 
the plaintiff as she was in the act of turning to take her 
seat ; the question is—was the car started with so violent 
and sudden a jerk as to endanger a passenger who had not 
then got seated?

The plaintiff was the only passenger inside the car; the 
conductor was seated and had his back to her till he heard 
the noise, as he says, of scuffling of her feet which caused 
him to look around and put out his hand to ease or prevent 
her fall. The plaintiff’s account of the accident and its 
cause clearly put it up to the defendant to explain the cause 
if it claimed the plaintiff’s account was incorrect. The de
fendant has attempted to do so, first, by denying that the 
car started suddenly and violently, and secondly, by giving 
evidence of the use of a device known as a controller in the 
mechanism for starting the car which, according to the evi
dence of Watson, superintendent of rolling stock, made it 
impossible to give the car a severe jerk in starting. Theor
etically and relatively, this may be true of this device, hut 
is it always infallible in action or in perfect working order, 
and just how much sudden motion can be given to a cars' 
equipped by opening the lever one notch at a time, and how 
fast can these notches be negotiated?

I am not at all satisfied that the defendant’s evidence 
makes it clear that this controller device rendered the plain-
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tiff's accident impossible in the way she says it occurred. In 
my mind, the defendant has not explained how tne plaintiff 
came to fall as she did if the car was started as quietly and 
smoothly as the conductor and motorman say it was. What 
was it that precipitated the plaintiff violently backwards a 
distance of 4 or 5 feet and caused her to fall on her hack 
into the car vestibule, the floor of which was 6 inches lower 
than the level of the car floor7 In my opinion, the cause 
alleged by the plaintiff was the true cause, a sudden and 
violent jerk in starting the car after the plaintiff had 
boarded it and while she was still on her feet seeking a 
seat. The jerk or jar of starting, if not violent, might have 
easily overbalanced the plaintiff causing her to stagger hut 
would not, in my judgment, throw her backward from 
where she stood clear into the vestibule : to do this, it 
seems to me, required much more violence in the shock of 
starting than the defendant admits. I accept the plaintiff’s 
evidence as to the cause of the accident which seems to be 
confirmed by the thing which actually happened to the 
plaintiff. It confirms the plaintiff’s evidence, in my opinion, 
in a very satisfactory and striking manner.

Having reached this conclusion on the facts, I have but 
to add that 1 find that there was negligence on the part of 
the defendant's servants in starting or operating the car, 
and that such negligence caused the accident to the plaintiff 
and her consequent bodily injuries. Under such circum
stances, she is entitled to succeed in the action and I assess 
her damages at $525.

There will, therefore, be judgment for the plaintiff for 
$525, together with costs.

Judgment for plaintiff.

CARRELL v. BARNES.
Albnla Supreme Court, Appellate Division, Berl;, Hpmlmau and 

Clarke, JJ. A. November 16, 1922.
Buttions ($IV—SO)—Contest—Hospital scheme—Jvrismction— 

Statutory remedies.
The contest of a hospital scht me election, not instituted under 

liie provisions of the Controverted Municipal Elections Act, is 
not within the jurisdiction of a District Court Judge. The 
Municipal Hospital Act makes the provisions of the former 
Blalute applicable to such election, and providis a remedy by a 
recount of the ballots under the direction of the Minister.

Appeal by defendant from the judgment of Harvey, C. J. 
Reversed.

fi. H. Van Allen, for appellants.
S. 6. Woods, K.C., for respondent.

Alta.

App. Div.
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Alta.
App. Div. 

Cahrlll 

Barxls.

Clarke. J.A.

Beck, J. A.:—I concur in the result reached In mv 
brother Clarke.

The Municipal Hospitals Act 1919 (Alta.) eh. provides 
for the submission to a vote of a “hospital scheme." It 
enacts that all proceedings at the poll and preliminary and 
subsequent thereto anil for the purposes thereof shall 
subject to the provisions of the Act, be conducted in the 
same manner, as nearly as may be. as at an election of the 
councillors for a municipal district, or, in the event of other 
directions being given, by the Minister (of Health), then in 
accordance with such directions, (sec. 25).

Then it provides that: (1) “the provisions of the con- 
troverted Municipal Elections Act 1911-12 (Alta.), eh. 20. 
shall be applicable to all elections held to ratify or reject a 
hospital scheme (1919 (Alta.), ch. 8, secs. 25 (2) as amend- 
ed 1922 (Alta.), ch. 31, sec. 13). (2) that the Minister may 
direct a recount of the ballots (sec. 27)."

I think for the reasons given by my brother Clarke that 
these remedies exclude any jurisdiction in this Court or in 
the District Court exercising its ordinary general jurisdic
tion.

The fact that the Municipal Hospitals Act says that the 
Controverted Elections Act “shall be applicable,” I think, 
excludes any argument that it is not applicable; it is appli
cable, and, being applicable, then, insofar as it is not applic
able when read literally, it must be taken to be applicable 
mutatis mutandis, that is, changes called for by the nece*- 
sities of the case must be made; again, that is, the pro
visions for enquiring into, adjudicating upon, and affirming 
or quashing an alleged election of a member of a municipal 
council, must be modified and adapted in accordance with 
analogy, reason and convenience so as to produce a work
able method of procedure suitable for enquiring into, id- 
judicating upon and affirming or quashing an allege 1 rati
fication or rejection of a hospital scheme.

Hyndman, J.A., concurred with Beck, J.A.
Clarke, J. A. :—The action is brought by the plaintiff on 

behalf of himself and all the other ratepayers of the Gramlc 
Prairie Municipal Hospital District against the member- 
of the Hospital Board of the said district apd the returninf 
officer appointed by the Minister (meaning the Minister of 
Health) to hold a poll for the purpose of obtaining a ratifi
cation or rejection of a hospital scheme prepared by the 
Board.

The statement of claim was issued out of the Supreme
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Court on June 2, 1922 ami sets out certain alleged irregu- Alta- 
larities and illegalities in connection with the election, Apr. iiiv. 
namely, that the returning officer did on May 22, 1922, 
certify that two-thirds of the voters voting thereon had CAK]KtLL 
approved of the scheme, which was contrary to the fact; Darnfs. 
that the lists prepared for the election were not proper lists u-r'^—, A 
and were not prepared pursuant to the provisions of the 
Municipal Hospitals Act 1919 (Alta.), ch. 8, and from time 
to time during the polling, such lists, or some of them were 
altered by the inclusion therein of persons and institutions 
not entitled to vote upon the said scheme; that the proceed
ings at tlie polls were not according to law but on the con
trary there were numerous irregularities and improprieties ; 
that many of the ballots cast after having been returned to 
the returning officer and prior to the time when lie pur- 
ported to sum up the number of votes cast for and against 
the said scheme and to declare the result thereof were tam
pered with and altered, with the result that a number of 
ballots marked as being against the scheme were spoiled and 
countec' as spoiled ballots by the returning officer; that 
many of the ballots were counted in favor of the scheme 
which were not initialed by the deputy returning officers at 
the various polls, that the certificate of the returning officer 
incorrectly gives a majority of some 6 or 7 votes over and 
above two-thirds of the voters voting thereon which is con
trary to the fact ; that the returning officer did not, as re
quired by law, sum up the number of votes cast foi and 
against the scheme but recounted the votes and purported 
to declare tile result. As a result of such recount and dur
ing such recount he excluded voles against the scheme 
which he should have counted and counted votes in favor 
of the scheme which he should not ha\ e counted ; that some 
of the ballot boxes, while within the custody of the return
ing officer, were broken open prior to the time when he 
should have opened the same for the purpose of summing 
up the votes ; that votes were cast in favor of the scheme by 
persons in a representative capacity for estates by minors 
and by persons who were not bona fide resident ratepayers ; 
and that the returning officer did not properly conduct the 
summing up of the votes but on the contrary excluded cer
tain persons from being scrutineers at such summing up 
who were entitled to be present thereat and otherwise failed 
to properly conduct the said election and poll and the pro
ceedings for the summing up of the votes thereat.

The following relief is sought. 1. That the defendants
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Alta, be restrained from acting upon the result of the poll as 
App Div v<lrt',le<l by the returning officer and from taking any j»ro-

—_ ceedings based u|)on the ratification of the scheme. 2 A
Cariieu. declaration that the election was invalid and void and that 
Barnes. *be certificate of the returning officer is invalid, void anti of

---- no effect. 5. A declaration that the scheme was not carried
cisrki-, J A.^y two-thirds of the voters voting thereon and in favor 

thereof or alternately that the election resulted in the 
scheme being defeated or rejected by the ratepayers.

The defence denies all allegations or irregularities ami 
illegalities and in paras, lit to 21 inclusive sets up a number 
of objections to the plaintiff’s right to maintain the adieu 
of which in the view I take of the case it is only necessary 
to refer to the following.

“(lit) This honourable Court has no power to grant the 
relief claimed in this action and has no jurisdiction over 
the matters alleged in the statement of claim. (15) The re
lief claimed in this action is asked on grounds which an- 
not grounds for such relief. (21) The plaintiff has or hail 
two other appropriate and sufficient remedies under the 
provisions of the said Act, and the injunction will not 
lie."

The order for directions provides that the questions of 
law raised by paras. 13 to 21 inclusive of the statement of 
defence la- devilled prior to the trial of the action.

The questions were argued before Harvey, C. J„ who de
cided them adversely to the defendants and from this .judg
ment the defendants now appeal to this Division.

The Municipal Hospitals Act 1919 (Alta.), eh. 8. pro
vides that the Board constituted as provided by the Art 
shall forthwith, upon organization, prepare a scheme as out
lined by sec. 16 of the Act for the establishment and main
tenance of a hospital, and that, after publication and the 
approval of the scheme by the Minister, he shall fix a dale 
for taking a poll for the purpose of obtaining a ratification 
or rejection of the said scheme and shall appoint a return
ing officer who shall divide the hospital district into polling 
divisions and name a polling place in each division and 
appoint the time and place, when and where the returning 
officer shall sum up the votes given for and against the 
scheme.

The persons entitled to vote are those whose names ap
pear upon the district list to be prepared as directed by the 
Act and all persons who on the day of the poll subscribe the
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declaration set out in Form D. (added 1!)21 (Alta.), ch. 16, 
see. 26.) in the schedule of the Act.

The poll and all proceedings thereat and preliminary anil 
»ubsei|Uent thereto and for the purpose thereof subject to 
the provisions of the Act to be conducted as nearly as 
may lie as at an election of the councillors for a municipal 
district, or in the event of other directions being given by 
the minister, then in accordance with such directions

The following sections of the Act, 1919 (Alla.) ch. 8 and 
amendments, have an important bearing on the subject of 
this action.

"26(2). The provisions of the Controverted Municipal 
Elections Act, being 1911-12 (Alla.) ch. 20, shall be applic
able to all elections held to ratify or reject a hospital 
scheme: Provided, however, that the site receiving the 
largest number of votes shall lie the site of the hospital. 
(As amended 1922 (Alta.), ch. 31, sec. 13).

26. No scheme shall be adopted unless it is approved by 
two-thirds of the voters voting thereon, anil the returning 
officer shall at a time and place to be named by him sum up 
the number of votes cast for and against the hospital 
scheme, and shall then and there declare the result ami shall 
forthwith certify to the Minister under his hand whether or 
nut two-thirds of the voters voting upon the by-law have 
approved of the same. (As amended 1921 (Alla.), ch. 15, 
sec. 12).

27. If it is made to appear to the satisfaction of the Min
ister within 14 days of the date of the certificate aforesaid 
that a necessity for a recount exists and a deposit sullicient 
in the opinion of the Minister to cover the expense of a 
recount lie made by the person requesting the same, then 
the Minister may direct a recount and the place, time and 
method of making the recount. (As amended 1921 (Alta.), 
ch. 15, sec. 13),

28. Vpnn the receipt by the Minister of a certificate as to 
the result of a count ir of a recount of ballots (if such ho 
directed), the scheme shall stand ratified or rejected as the 
'ase may lie, and in the former event shall lie binding upon 
the hospital district and all the included areas therein and 
contributing councils and ratepayers thereof in manner by 
this Act provided.

41. Vpnn the ratification of a scheme the hoard of any 
hospital district shall become a body corporate."

The Controverted Municipal Elections Act 1911-12 (Alta.) 
ch. 20, defines what shall constitute corrupt practices and 
prescrilies punishment by the imposition of penalties to lie

Alla.
App. Div.

Carkeii,
r.

Barnes.

Clark*. J.A.
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recovered in the District Court and disqualification and 
enacts that in case the validity of an election of a member 
of any municipal council or his right to hold the seal is 
testfii the same may be tried by a District Court Judge and 
the practice to be followed is prescribed, sec. 31 provides 
that in case the election complained of is adjudged invalid 
the Judge shall, by the judgment, order the respondent to I# 
removed and his seat shall ipso facto be vacated ; and in c ase 
the Judge determine that any other person was duly elected 
the Judge shall forthwith order such other person to I* 
admitted to the office and in certain events he is required to 
order a new election.

Shortly, the defendants’ contention is that no remedies 
are open to question proceedings under the Municipal Hos
pitals Act 1919 (Alta.), ch. 8, except those provided by that 
Act, viz: a recount as provided by sec. 27 or a proceeding 
before a District Court Judge under this Controverted 
Municipal Elections Act, 1911-12 (Alta.), ch. 20, by virtue 
of sec. 25(2) of the Municipal Hospitals Act, 1919.

The plaintiff's position is that the Controverted Municipal 
Elections Act (other than the sections relating to corrupt 
practices), is inapplicable to the election here in question, 
and that the remedy by recount is ineffectual for want of 
authority on the recount to deal with many of the matters 
complained of.

In Beal's Cardinal Itulcs of Legal Interpretation, 2nd ed„ 
at p. 429, the rule is thus stated :—“If a statute creates a 
new right, obligation, duty or liability and a now remedy, 
the new remedy must as a general rule be exclusively fol
lowed.”

Considerable assistance may be derived from a reference 
to decisions under the Canada Temperance Act, 1878 
(Can.), ch. 16, and in the R.S.C. 1906, ch. 152, which is 
somewhat analogous to the Municipal Hospitals Act now 
under consideration.

Prior to the amendment 1914 (Can.), ch. 53, sec. 6, which 
declared that the Superior Courts of record shall have juris
diction to try any action brought to set aside the proceed
ings in connection with a polling of votes under Part I of 
the Act and to declare such proceedings void and which pro
vided the procedure in such an action ; the only remedy to 
question an election under the Canada Temperance Act was 
by a scrutiny Irefore a Judge, penalties were provided for 
corrupt practices and neglect of duties in connection with
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the election but no other effect was given to such practices 
and neglect.

In ('hupman v. Rand (1885), 11 Can. S.C.It. 312, the 
question raised on appeal from the Supreme Court of New 
Brunswick imolved the right of the Judge holding the scrut
iny to to beyond the mere counting of ballots and deal with 
complaints made in the petition for a scrutiny, namely: 
that in consequence of an insufficient number of ballots hav
ing been furnished at one or more polling places many elec
tors were unable to vote ; that divers persons were admitted 
to vote who were not qualified to vote, some of whom per
sonated others who were entitled to but did not vote ; and 
that persons were induced to vote against the petition by 
bribery and other corrupt practices : and that many persons 
entitled to vote were deceived by the nature and form of the 
ballot papers used and in consequence voted against the peti
tion unwittingly. The New Brunswick Court granted a 
mandamus to compel the officer holding the scrutiny to enter 
into the consideration of the said complaints, but on appeal 
the Supreme Court of Canada held that the scrutiny pro
vided for only extended to the counting of the ballots and 
that the complaints referred to could not be dealt with in 
such a proceeding. It was not decided in that case whether 
or not there was any other remedy but Henry, J., who was 
the only Judge who discussed that phase of the case seemed 
to be of opinion there was not. He is reported as using these 
words, 11 Can. S.C.R., at p. 320.

“Under the Canada Temperance Act, the Judge has 
power to decide w hether the vote shall remain or be altered, 
hut there is no power given to void the election, unless it be 
implied from the words of the Act. The result is that brib
ery and all sorts of corruption may be practised, but the 
election will not thereby lie avoided, unless power is given 
to somebody to inquire into such acts, and alter or not the 
result of the election accordingly," and in arguing for the 
power to go into these matters on a scrutiny he sa vs at p. 
321:—

“Nobody else has any authority to try out the question. 
Parties may prosecute under the Act, but that has no refer
ence to the result of the election....................If the judg
ment of the Court below is wrong, then corrupt or irregular 
practices will not avoid an election such as this."

The question of the right to question an election under 
the Canada Temperance Act by an action came up squarely 
before the Appellate Division of the Supreme Court of
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A'ta. Ontario in Murdock v. Kilgour (1915), 22 D.L.R. 752. 33 
A,,,, ni» O.I..R 112, where by a unanimous decision of the Court it

----- was decided in the words of the headnote (O. L. Report I.
Cakiieli. that “The Canada Temperance Act, U.S.C. 1906, ch. 132. 
Barnes, provides its own Code of procedure ; and the provision 

n a w*1'v*1 makes for an inquiry as to whether or not a major-
*........... ity of the votes was or was not given in favour of the pcti-

tion to the Governor-in-Councll to bring Part II. of the Act 
into force in a county affords the only way in which by a 
judicial proceeding the result of the voting can Ik- inquired 
into,” and Meredith. C.J.O., says, 22 D.L.R., at p. 758:

“The provision for the scrutiny and absence of any other 
provision for questioning the result or the validity of the 
voting, point clearly, I think, to the conclusion that Parlia
ment did not intend that any other means should lie avail
able for questioning the result of the voting than tile scru
tiny for which—inadequately as it has turned out—the Act 
provides.”

It may be noted that at the time the decision in appeal 
was given (March 15, 1915), the amendment of 1914 (Can.) 
ch. 5,'i, already referred to, had come into effect. Apparent
ly, the Court did not consider it as declaratory of the pre
vious law.

It may be regrettable that in so close a contest as here 
exists, there may be no means of investigating beyond a 
recount of ballots, the serious irregularities charged by the 
plaintiff and giving them their proper effect, but 1 think that 
is a matter for the consideration of the Legislature.

I have considerable doubt as to the applicability of tin 
provisions of the Controverted Munieipal Elections Act. in 
the nature of quo warranto proceedings, to the election in 
question in this action, not only by reason of the difficult? 
in applying them, but more on account of the effect given ti
the certificate of the returning officer by sec. 28 of the Muni
cipal Hospitals Act 1919, upon the receipt of the certificate 
by the Minister the scheme shall stand ratified or rejected 
as the case may be, the only qualification is in case of a 
recount under sec. 27 and then it is the certificate on the 
recount that governs. If it were intended that the result 
would be affected by proceedings other than the recount, 
one would expect some reservation in respect thereof. As 
it is, a statutory effect is given to the certificate, and it is 
difficult to see how that effect can be altered by any proceed
ing of a Court not provided for.

As the present action is admittedly not a proceeding
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within the provisions of the Controverted Municipal Elec
tions Act, it is unnecessary to decide in this action to what 
extent the provisions of that Act arc applicable. I have 
merely indicated some difficulties of a serious nature which 
may arise in cases where the last mentioned Act is invoked 
for the purpose of contesting a hospital scheme election.

It the charges in this action can be ilealt with under the 
Controverted Municipal Elections Act, the plaintiffs are, I 
think, bound to resort to the tribunal named therein.

But. if no such remedy is available, my opinion, based 
upon the authorities I have referred to, is that the plaintiffs 
have no remedy other than a recount of the ballots under 
the direction of the Minister.

Under either view of the matter this action cannot suc
ceed.

I would, therefore, allow the defendants' appeal and dis
miss the action, both with costs.

Apix al aUmved.

NORTH VANCOUVER v. CARLISLE.
B ■ s-.h Ciilomtoii Court of Appert/, Maeduimld, C.J.A., Gallihrr, Mr- 

Philliph null Ebert h, JJ. A. October 3, 1922.
Mortgage (vWIA -70)—Foreclosi re—Procedure—Title ok mort

gagee—“Charge."
That the legal estate of a mortgagor passes to the mortgagee 

subject to the mortgagor's equity of redemption has not been 
affected by the provisions of the Registry Act, which merely 
makes a mortgage a ‘ charge”; and an action for its enforcement 
is one of foreclosure and governed by the rules applicable to that 
procedure.

Appeal by the defendant from the judgment of Mac- 
dunald, J„ of May 4, 1921. Affirmed.

H. It. Hi mi, for appellant : IV. ft. Unniit, for respondent.
Macdonald, C.J.A.:—When the appeal was argued 1 had 

no doubt about its disposition except upon one point : It was 
contended by Mr. IIray that there had not been due service 
of the process on his client, the defendant. It was conceded 
that the practice as laid down by Order 67, Rule 4, had not 
been complied with, but Mr. Burns pointed out that the sér

iée was governed by the amendment made to that Rule on 
March 27, 1917. Mr. Bray's answer was that the action 
was not a foreclosure action ; he contended that under our 
1-and Registry Act a mortgage does not transfer the legal 
estate to the mortgagee, but merely creates a charge upon 
it in his favour. Without deciding the question of whether 
or not it is necessary to convey the legal estate to the mort
gagee when creating a mortgage, it is enough to say that the

B. c.
C. A.
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mortgage in question docs convey it to the mortgager anl 
hence the action was one for foreclosure ami falls within the 
said amended Rule.

The appeal should lie dismissed.
GaLLIHKR, J.A.:—1 would dismiss the appeal
Mr. Bray’s contention is that under see. 2 (1) of the I-..: 

Registry Act, 1921 (B.C.), ch. 26, that the legal estate > 
longer passes to the mortgagee under a mortgage and cite< 
the definition of "charge" in the interpretation clause al, 
referred to and also secs. 113, 34. 27, 40 and 53 of the Act.

It dries not seem to me that any of these sections tend to 
that construction. The language used would haw to I* 
much plainer to even contend that such was the intention 
of the Legislature.

By the Trust Property Act, 1862, New South Wain. Sta
tutes, ch. 12, sec. 25, it was declared : “That all mortgages of 
real or personal estate shall hereafter be deemed at law. 
now in equity, pledges only of the property thereby mxv 
gaped, etc."

And .the construction placed upon that section l> lli 
Courts of New South Wales, Re Fergusma ( ISS2I. 3 
N.S.W.L.R. 43, was that as regards title in devolution, d 
section of the New South Wales Act has not made . -I f 
ference. 1 cite from the judgment of Wright, J., with winr 
Phillimore, J., agreed in Farmer v. Inlaml II- - 
Camm'rs., [1898] 2 Q.B. 141, at p. 146, 14 Times Ut. m> 
(the New South Wales Reports not being in the library).

In my opinion, the law remains as it was, unaffected k 
our Land Registry Art, that by mortgage the li al title 
passes to the mortgagee subject to an equity of red i ’i ti ■ 
in the mortgagor.

McPhillips, J.A. :—I agree in dismissing the appeal.
Eberts, J.A., would dismiss the appeal.

4/i/n a\ rh v ■ 'A

It XT Pt>K VIE It MHKIt CO. v. IOIIMW 
CANADA I.1FE ASSURANCE Co. ». Itl'R. MI N. OF STONKIII M.E

Sankalehi n an Can t of An ml Tergean, McKmg anil Me JJ- ■< 
Xovrmher 7, 1922.

Liens (MI 5)— Priorities Skkp (.rain urn—"Inci mwixme"- 
(*ROP LEASE.

A crop payment Kane, being a charge upon the cim « »’ 
"incumbrance" within the nunning of eec. fi of the Mu- i ’ 
Seed Grain Act, which gives a seed grain lien under it priority 
over "any incumbrance whenever created."

Appkal by the claimant, the Canada Life Assurance Co..
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from « juilf ment of the nil Ini; Judge of the Judicial Dis- Sask.
I net of (iravelbourf. Affirmed. ,

f. /,. Bmtedo, for appellant.
If. A. Biiwiiii, for reapondent. R'r
The judgment of the Court was delivered by i.'cmÜ»
M\RTIN. J.A.:—The facts arc as follows: Acting under Co. 

scierai executions in which one S. J. Lorman was defend- |j<mli1AN 
ant, the sheriff of the Judicial District id' (iravelliourg did Canada 
on or about August 8. 1921, seize the following chattels: 50 L|re In*. 
acres of wheat in stook on se t. 5, tp. 9, range 3, west of the 
Ini meridian. Subseipiently, on September 9. 1921. a notice Rca. Mon. 
of claim to the grain so seized v as received by the sheriff, ST"^r 
claiming on behalf of the Canada Life Assurance Co. a one- hence! 
half interest in the grain grown on the east half of sect. 5, ——
tp. 9, range 3, west of the 3rd meridian. M*rU*‘ JA'

On October 29, 1921. a notice of claim to the grain so 
seized or the proceeds thereof, was received by the sheriff 
from the Rural Municipality id' Stonehenge No. 73.

The amount realised from the sale of the (rain was 
$2,>7.70, less the sheriff's costs, which amounted to $20.85, 
leaving a balance of $230.85 in the hands of the sheriff.

The sheriff sought relief by way of Inti vp leader. and the 
trial Judge directed that the money in the hands of the 
shi iff Ih paid out to the Hu nil Municipality of Stonehenge 
No. 73.

At the time of the execution of the lease under which the 
Canada I ife Assurance Co. claims, the defendant S. J. Lor- 
m:in v. s the registered owner of the cast half of section 5, 
in tp. 9, range ", west of the h .l m ‘ridian, and in possession 
' crci f. and he had execute d a mortgage on the said land to 

the*' :uida l ife Assurance Co.; it was a term of the said 
mortgage that, if dc fault were made in any of the covenants 
contained in the said mortgage, the mort gag o should lie 
entitled to make any lease of the said land, and at the time 
of tic making of the lease default in the performance of 
the tu rns of the mortgage had been made, and such default 
liait cor'inued up to and was in exist nee at the time of the 
making of the lease. The Canada Life Assurance Co. has 
received none of the crop grown on the laud for 1921. The 
lease was made on April 13, 1921, and contained the follow
ing provision:—

"The company doth heretic demise and lease unto the
hesev........................ to hold the said lands from the date
hereof until January 1, 1922, yielding and paying therefor
M—*o su.
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Saak, during the said term unto the company, its successors (ir 
assigns, the annual rental or sum of one-half of the crop* 

— sown on the said land in each year up to the net value of
Rat $950 delivered as hereinafter set out."Portage

Lumber t he document constituted a crop payment lease, and falls 
C°- within the provisions of the Crop Payments Act 1Î.S.S. 

Lawman. 1020, ch. 126.
Canada The claim of the Rural Municipality of Stonehenge is 
■'V based on a seed grain lien made under the provisions of the 

r. Municipalities Seed Grain Act, R.S.S. 1920, ch. 100. The 
Bur. MuN.]jen under which the rural municipality claims was made by 

Stone- the defendant S. J. Lorman on April 9, 1921, and was given 
hence, to the municipality in return for seed wheat and seed oats 

M«rtm~~j.A e°hi and delivered by the municipality to the defendant 
Lorman.

The question to be answered is: Does the lien given for 
the purchase price of seed grain, and created under the pro
visions of the Municipalities Seed Grain Act, give the Rural 
Municipality of Stonehenge a claim to the crop grown on 
the north half of sec. 5 prior to the claim of the Canada 
Life Assurance Co. under the crop payment lease made to 
Lorman?

The Crop Payments Act, R.S.S. 1920, ch. 126, secs. 2 and 
5, contains the following provisions :—

“2. In all cases in which a bonâ-fide lease has been made 
and a bond fide tenancy created between a landlord and 
tenant, providing for payment of the rent reserved or any 
part thereof, or for payment in lieu of rent, by the tenant 
delivering to the landlord a s hare of the crop grown or to lie 
grown on the demised premises, or the proceeds of such 
share, then, notwithstanding anything contained in The 
Chattel Mortgage Act, [R.S.S. 1920, ch. 200] or in any other 
statute, or in the common law, the lessor, his personal rep
resentatives and assigns shall, without registration, have a 
right to the said crops or the proceeds thereof to the extent 
of the share or interest reserved or agreed to be paid or 
delivered to him under the terms of such lease, in priority 
to the interest of the lessee in said crops or the proceed* 
thereof, and to the interest of any person claiming through 
or under the lessee, whether as execution creditor, pur
chaser, mortgagee or otherwise.

5. Nothing herein contained shall impair or be held to 
have impaired the priority given by The Chattel Mortgage 
Act, to mortgages, bills of sale, liens, charges, incumbrances,
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conveyance», transfer» or assignments, made, executed or 
created a» a security for the purchase price and interest 
thereon of seed grain, or the priority given to charges in 
favour of His Majesty under An Act respecting Seed drain, 
Fodder and other Rleief, being chapter 33 of the statute» of 
1915.”

The Municipalities Seed Grain Act, R.S.S. 1920, ch. 100, 
sec. 14 (5), provides as follows :—

"5. The agreement for a lien mentioned in subsection (1) 
shall create a charge upon the crops covered thereby, en
forceable by seizure and sale thereof. Such charge shall 
not Ik' affected by any execution in the sheriff's hands at 
the time of registration of the lien agreement or by any in
cumbrance whenever created except mortgages or incum
brances given as security for seed grain or for meat, gro
ceries, flour, clothing or binder twine or seed grain advances 
previously made under any seed grain advances Act."

On the argument, counsel for the claimant the Canada 
Life Assurance Co., contended that the lease in question was 
not an "incumbrance” and, therefore, the seed grain lien of 
the municipality could not take priority over the claim of the 
Canada Life Assurance Co. to the crop, inasmuch as sec. 14 
(51 of the Municipalities Seed Grain Act does not include a 
crop payment lease or agreement among the charges which 
shall not affect a seed grain lien.

If this contention is correct, then it is possible for every 
mortgagee—where there has been default in any of the 
covenants contained in the mortgage—to enter upon the 
mortgaged premises, lease the same on terms of crop pay
ment, and defeat the claim of the municipality for the sup
ply of seed grain.

Wharton’s Law Lexicon, 12th ed., p. 438, defines “incum
brance” as:—“a claim, lien, or liability, attached to pro
perty : as a mortgage, a registered judgment, etc."

It is not necessary, in my opinion, to decide whether or 
not the lease in question constitutes an incumbrance on the 
land affected, but whether the terms of such lease relative 
to the crop create an incumbrance in so far as the grain 
grown on the land is concerned.

Before the passing of the Crop Payments Act in 1915 
I Saak. I, ch. 34, the law with respect to such agreements 
was as settled in the case of Robinson V. Lott (1909), 2 
S.L.R. 276. In that case, the defendant was the owner of a

681

C.A.
Rat

Port ac,a 
Lvmbkh

Co.
V.

I.OK M AN.
Canaua 

Like Ins.
Co.

Rib. Min. 
or

Btsks-
HEM.E. 

Merlin. J.A.



582 Dominion Law Reports. [70 D.LJL

Seek.

e.A.
Rat

PORTAQR
I.t'MBKK

To.

I .HUMAN.
Canada

Co.

Rvr. Mvn 
W

STONE
HENGE.

Marlin. J.A

farm which he leased on terms that he was to receive one- 
half of the crop when threshed, by way of rent, living 
indebted to one Emerson, he executed a deed by way of 
security whereby he did “assign and grant ... all 
that certain parcel of land .... together with the 
residue unexpired of the said term of years and the sail 
lease and all benefit and advantage to be derived there
from.”

The sheriff, under a writ of execution at the suit of the 
plaintiff seized the defendant's half of the crop, which wa< 
•claimed by Emerson and the sheriff interpleader!. Whether 
the crop was standing or not, threshed or divided, did not 
appear on the material before the Court. It was held that 
until the grain was threshed and divided the property there
in remained in the lessee, and, in the absence of evidence of 
division or delivery, there was no evidence that the debtor 
had any interest in the crop liable to seizure.

The Crop Payments Act, sec. 2, provides in part that :
"The lessor.....................shall, without registration, have a

right to the said crops or the proceeds thereof to the extent 
of the share or interest reserved or agreed to be paid or 
delivered to him under the terms of such lease, in priority to 
the Interest of the lessee in the said crops or the priKT-.ls 
thereof, and to the interest of any person claiming through 
or under the lessee, whether an execution creditor, pur
chaser, mortgagee or otherwise.”

The Act gives the lessor the right to the "said crops or 
proceeds thereof." In fact, the lessor may follow the crop 
as long as it can be identified, and claim his share as res nil 
in the agreement. The crop is charged with the paymilit of 
the share of the lessor, and that “without registration nr. 
in other words, a “claim," or "liability” is attached to the 
crop grown on the land which is the subject-matter of the 
crop payment agreement.

In my opinion, therefore, an incumbrance is created in - 
far as the grain grown on the land is concerned, and the 
lease or agreement in question must lie included in the 
words "by any incumbrance whenever created," in sec. It 
(5) of the Municipalities Seed Grain Act.

The appeal of the claimant the Canada l.ife Assura na 
Co. should, therefore, lie dismissed, with costs.

Ap/icnZ dism/ssirf.
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I'l-AWIVK v. ADVANCE HI MM.Y THI1K8MKK to.
Alin l td Supreme Court, Walek, ./. November t$SS. 

NEtil.KiKNt’K (HC—S6)—Ai.LVKKMKNT to CHILDREN F.NOINE.
An old htuini-ploughing < iigino, stored on un fenced city ground 

freely resorted to bv children for purposes of play, but incapable 
i f harm in the position it was left there, is not >n r an allure
ment or trap as will render the owners thereof liable for injuries 
t«> a child struck by a weight therefrom while seeking another 
child supposedly hiding under it, the weight having been raised 
from its position unknown to the defendant.

Action for personal injuries sustained l).v child. Dis
missed.

A. C. (Irani, for plaintiffs.
S. If. Field, K.C., for defendant.
Walsh. J.:—The plaintiff Lazarus I’lawiuk, a boy 7 

years of age1, was playing with some youthful companions 
on unfenced land in the City of Edmonton, leased and used 
by the defendant for the storage of its machines. On this 
day. the 'e was on this land a second-hand steam-ploughing 
engine of the defendant which had been there for some time. 
This ls>y and his comrades were playing hide and seek, he 
being at this time one of the seekers. Thinking that the 
hiders might be under this engine he tried to look under it 
and to support himself while stooping to do so he put his 
right hand on the engine, when a 20 pound weight forming 
one of its attachments fell upon it and cut off the end of his 
index finger at the first joint. General damages are claimed 
for him against the defendant Itecause of this, and special 
damages by his father who is also a plaintiff.

This ground was quite open to children, and the evidence 
is that it was freely resorted to by them for purposes of play. 
The infant plaintiff and his older brother had played there 
several times before. The defendant's local manager said 
that he had often seen small children playing on this land and 
he had never ordered them off. There was no notice forbid
ding children to play there, nor was there any guard around 
the engine to ketp them off it. One of the defendant’s sales
men said that he had warned children away from machinery 
for fear that they would harm it. This is the only evidence 
of any attempt on the part of the defendant to keep children 
away.

The weight which fell was a counter weight for the suc
tion hose with which the engine, when in operation, was 
equipped. It was 8 inches high with a hole in the centre 
through which a pipe ran. This pipe- was almut 4 feet high 
and the weight was raised and lowered on it when working 
I» a cable attached to it. Another pipe ran from the top of

Alta.

8.C.
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Alta, and at right angles to this pipe to the outside of the engine, 
■rjr the cable to which the weight was attached being carried 

along it to the hose.
Plawiuk No one knows how this weight happened to be raised on 
Advance this occasion. The engine was not then and had not been 
Rvmely for some time in use. I think 1 am right in saying that there 

Thresher was n0 suction hose on it then. In its proper position, the 
°' weight should have been resting on its own bottom on the 

w»ish, j. spot where the boy placed his hand. By some unknown 
means, it had been elevated high enough to do this damage 
when it fell. A piece of wire which formed no part of the 
equipment of the engine was found fastened to the cable 
and stretching down from it towards the ground. It was a 
crude affair of fence wire twisted around the cable. One 
witness said it looked like a child’s job. The plaintiff's 
theory is that the weight was raised by some means to the 
top of the pipe where it wedged and stayed until loosened 
by the child's contact with the engine. I doubt the accuracy 
of this view. It would take great force to drive the weight 
into a position at the top of the pipe in which it would stick. 
My own idea is, though it is the merest speculation, that the 
weight was raised by someone by means of this wire, the 
free end of which was tied loosely to some part of the engine 
until released by the vibration from the boy’s contact with 
the engine and then, of course, the weight fell.

However, this may be, it is quite clear to me that this 
wire was not attached to the cable nor was the weight raised 
by any one in the defendant’s employ or with the knowledge 
and consent of the defendant, and that the first information 
of the attachment of the wire and the raising of the weight 
came to the defendant as a result of this accident. I am sat
isfied that when the engine was left on the land this weight 
was in its proper position, a position in which it was incap
able of doing this or any other harm. I do not think that the 
defendant had any reason to anticipate danger from this 
thing, harmless in itself, in its proper position, and only 
made capable of harm by the mischievous interference of 
some outsider.

Upon the facts of this case, so far as they are disclosed 
by the evidence, I do not feel justified in imposing liability 
upon the defendant for this unfortunate accident. There is 
a very full review of the authorities on this branch of the 
law in the recent House of Lords case of Glasgow Corp'i 

V. Taylor, [1922] 1 A.C. 44. Lord Atkinson says, at p. 58 :—
“The liability of defendants in cases of this kind rests, 1
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think, in the last resort upon their knowledge that by their 
action they may bring children of tender years, unable to 
take care of themselves yet inquisitive and easily tempted 
into contact in a place in which they, the children have a 
right to be, with things alluring or tempting to them and, 
possibly, in appearance harmless, but which unknown to 
them and well known to the defendants are hurtful or dan
gerous if meddled with.”

Now the only respect in which this engine as it stood on 
the land on the day of this accident could be said to be dan
gerous if meddled with was that out of which the accident 
arose, and as to it the defendant had not, I think, either 
knowledge that it was or reason to fear that it might prove 
hurtful to any children playing on or around it. The boy 
was not lured or attracted to the place by this machinery, 
nor was he tempted to meddle with it whilst there. The 
use which he was making of it when hurt was merely inci
dental to and had no part in the game which he was playing. 
The case is more like Latham v. R. Johnson, [1913] 1 K.R. 
398, in its facts than any that I have come across, and in 
it the plaintiff was held disentitled to recover. He was, as 
was the plaintiff here, a licensee. Farwell, L.J., at p. 407, 
after a review of the authorities says:—

“If the law be as 1 have stated and believe it to be, there 
is nothing in this case to raise any liability in the defend
ants. There is neither allurement nor trap, invitation or 
dangerous animal or thing. The use of the land for deposit
ing stones is a normal user and stones are no more danger
ous than cows or donkeys, if indeed as much. It is impos
sible to hold the defendants liable unless we are prepared to 
say that they are bound to employ a groundkeeper to look 
after the safety of their licensees, and the result of such a 
finding would be disastrous, for it would drive all land- 
owners to discontinue the kindly treatment so largely ex
tended to children and others all over the country.”

This language mutatis mutandis so aptly fits this case 
that I need add nothing to it.

I dismiss the action. Though I would be glad to know that 
the defendant does not insist on its right to its costs, there 
is no ground upon which, in the exercise of a judicial discre
tion, I can deprive it of the same, and so if it insists, the 
father of the infant plaintiff, who as well as suing on his 
own behalf has allowed the use of his name as next friend, 
must pay them.

Action dismissed.

Alta.
S.C.

Plawiuk
V.

Advance
Rimei.y

Thresher
Co.
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Mar. K. v. K.

j. Ma h itoba K'iifj’ft Bench, Galt, ,/. October 10, 1922.
Judgment ($VIIA -270)—Urufi- against—Marital degree -Aih-

ING MAIN IE N A N iB— A('(j LIES KNCE.
A clause f<ir the maint' nance of a child inserted in a final dt. 

cree for the dissolution of marriage, not called lor by the <ime 
niai, will be struck out on application therefor within a r, as li
able time after service of the decree absolute. But failure t 
object and abiding by its terms for a year and a half wiM i 
deemed an acquiescence in it, particularly where relief agai 
it had been already denied in a garnishment proceeding 1,r..ugh- 
for the enforcement of the maintenance provision thereof.

Ai plication by re pondent for relief from a clause in. 
serted in a final decree of dissolution of marriage, being 
an order against respondent for maintenance of a child. 
Dismissed.

Word Hu'lands, for applicant.
T. A. Hunt, K.C., for petitioner.
Galt, J. :—In this case the respondent W. H. K. seeks re

lief from a clause inserted in a final decree of dissolution of 
his marriage with the petitioner K. K.

The application is made under somewhat peculiar <ircum- 
stances. On May 1!), 1920, a decree nisi was pronounced 
by the Chief Justice of this Court that the marriage between 
the parties be dissolved on the ground of the adultery am: 
cruelty of the respondent, unless sufficient cause be shown 
to the Court why this decree should not be made absolute 
within 6 calendar months of the date thereof, and the Cour 
did further decree that V. XV. K., the child of the petitioner 
and respondent, do remain in the custody of the petitioner 
until further order of the Court ; and the Court did further 
order that the respondent pay the petitioner her costs.

The decree nisi was granted on petition asking ( 11 Disso
lution of the marriage; (2) The custody of the petitioner- 
child V. XV. K.; and (3) Further and other relief. No de
fence had been put in by the respondent.

On December 8, 1920, a motion for final decree was mai» 
before me. This decree embodies the provisions of the Je 
cree nisi, but there is also added the following additions 
provisions :—

“And the petitioner having applied for maintenance of 
her said child V. XV. K., and having filed her affidavit this 
8th day of December, 1920, regarding such maintenance, 
this Court by its final decree doth adjudge that the re pon
dent do pay to the petitioner on the first day of each and 
every month, commencing on January 1, 1921, the sum 
of $50 per month for the maintenance of the said child
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V. \V. K . until the said child attains the age of 21 years." Man.

Upon the present application made by Mr. Hollands on ^ 
belutlf of the respondent to vary or vacate the additional .' 
clause in the decree absolute, it was shown that the above K
decree absolute was duly served upon the respondent and jr
that he has oeen making payment of the maintenance men- — 
tinned in the decree for the last year and a half. Mr. Hunt ' J 
appeared on behalf of the petitioner and urges both delay 
and acquiescence on the part of the respondent.

The petitioner had asked for “further and other relief."
The Court was empowered under the provisions of 1866 
limp ), ch. 32, sec. 1, to order the respondent "to make a 
monthly or weekly payment to the wife during their joint 
lives.” But no such relief was applied for at the hearing, 
when the decree nisi was pronounced.

If the application had been made within a reasonable 
time after service of the decree absolute upon the respon
dent, I think he would have been entitled ex débita justifiai 
to an order striking out the clause now objected to; See 
Anlaby V. Pnrtoriuus (1888), 20 Q.B.D. 764. But by his 
acquiescence and delay he seems to have brought himself 
fully within the maxim qui non prohibât quod prohibera 
potest assentin' ridetur.

In addition to the above circumstances of acquiescence 
and delay, I find amongst the papers an order, not men
tioned to me by either of the counsel, purporting to have 
been made by Macdonald, J., on August 24, 1922, and en
tered on September 9. The order reads as follows :—

“Upon application of the respondent and upon reading 
the affidavits of the petitioner and the respondent, and 
upon reading the garnishing order herein issued August 
4. 1922, and upon hearing what was alleged by counsel for 
both parties,—

(1) It is ordered that the application of the respondent 
to set aside the said garnishing order and to reduce the 
amount of maintenance provided by the decree absolute of 
this honourable Court, dated December 8, 1920, herein, be, 
and the same is, hereby dismissed with costs to be paid, in
cluding costs of the garnishing order, by the respondent to 
the petitioner forthwith after taxation thereof.

(2) And it is further ordered that the sum of $316.03, 
being the amount attached by the said garnishing order, 
be paid over to the petitioner forthwith."

Under the circumstances above set forth, I must dismiss 
the application with costs.

Application dismissed.
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Sask.

C.A.

HI LUEUR AM) v. FRANCK.
Saskatchewan Court of Appeal, Turgeon, McKay and Martin ./«/. .4.

November 7, 1922.
Infants ($111—40)—Married woman as guardian or next friend.

A married woman has no legal capacity to act as guardian ad 
litem or “next friend,” the Married Woman's Property Art no 
having changed her common law disability in that particular. 

Dismissal and discontinuance ($1—1)—Power of Court—Want
OF NEXT FRIEND—REVIEW ON APPEAL.

An action on behalf of infant, brought without a properly 
qualified “next friend,” may be dismissed by the Court under 
the provisions of Rule 658. and such dismissal will not be inter
fered with on appeal therefrom.

Costs ($1—1)—Liability of solicitors.
The action not having been properly instituted, th costs 

thereof must be borne personally by the solicitors for plaintiff.
Appeal by plaintiff from a judgment dismissing the 

action. Affirmed.
A.Allau Fisher, for appellant.
C. //. J. Burrows, for respondent.
The judgment of the Court was delivered by
Turgeon, J.A. :—The principal point to be determined in 

this appeal is whether a married woman is qualified to act 
as the next friend of an infant plaintiff under the pro
visions of R. 44 of the King’s Bench Rules.

The District Court Judge held that she is not so qualified, 
and, in my opinion, lie was right in so holding. At common 
law, a married woman was clearly incapable of acting as 
next friend or guardian <id litem, and, while the Married 
Woman’s Property Act of this Province, R.S.S. 1920, eh. 
153, has made important changes in the status of married 
women, I have reached the conclusion that there is noth
ing in it or in any other statute which has the effect of re
moving this particular disability.

This matter was dealt with at length in England by 
Chitty, J., in Re Duke of Somerset; Thyune v. St. Afiw 
(1887), 34 Ch.D. 465. I think that the reasons given by the 
Judge in that case for holding that a married woman has 
not acquired the capacity to act as a next friend notwith
standing the Married Woman’s Property Act of 1882 
(Imp.), ch. 75, apply to the state of the law in this Prov
ince. A “next friend” is necessary in actions brought on 
behalf of an infant in order to provide somebody against 
whom the defendant may have recourse for the costs of an 
improper action. A married woman cannot assume this 
responsibility.

It was also urged by counsel for the appellant that the 
District Court Judge should not have dismissed the action
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with costs, as he did, but that he should have granted the 
application made by the appellant at the trial to have the 
trial adjourned and leave given to substitute another per- 
»on as next friend of the infant plaintiff We were asked 
to alter his ruling upon this point by restoring the action 
and allowing the amendment applied for. Here again, 1 
think, the appellant must fail. The error committed by the 
plaintiff's solicitors in bringing the action as it was brought, 
without a properly qualified next friend, was a non-com
pliance with R. 44. It was conseiluently an irregularity 
with which the trial Judge had power to deal under the 
provisions of R. 658. (Durie V. Toronto /; Co. (1914), 15 
Ü.L.R. 747,16 C.R.C. 334, 25 O.W.R. 789; Toll v. C.P.R. Co. 
(1908), 1 Alta. L.R. 318, at p. 329). Rule 658 is as fol
lows:—

"658. Non-compliance with any of these rules or of any 
rule of practice, for the time being in force, shall not render 
any proceedings void unless the Court or a Judge shall so 
direct but such proceedings may be set aside either wholly 
or in part as irregular, or amended, or otherwise dealt 
with in such manner and upon such terms as the Court or 
Judge may think fit.”

The trial Judge had power under this rule to set aside 
the proceedings, as he did, with leave to the plaintiff to 
bring a new action ; and I do not see upon what ground 
an order so made by him in the exercise of the jurisdiction 
conferred by the rule can be set aside or modified by this 
Court. He was, no doubt, moved to make such an order, 
instead of granting leave to amend, by the circumstances 
of the case, as the plaintiff’s solicitors were apparently 
aware from the beginning that Lena Hildebrand was a mar
ried woman and that the defendants objected to her acting 
as next friend. It is not in every case that the Court will 
treat such an irregularity with leniency. (Fermée V. Gor
ki;, [1915] 1 Ch. 177.)

The appeal should be dismissed with costs. Under the 
circumstances I must add that these costs will have to be 
borne by the appellant’s solicitors. The respondents are 
entitled to their costs, and nobody else appears on the record 
"ho can lie made liable for them. The infant herself is not 
liable, and Lena Hildebrand likewise is relieved from lia
bility by the fact that she is a married woman. I regret 
to have to make this determination of the matter, as I 
have no doubt that the action of the solicitors throughout

Sask.

C.A.

Hilde-

v.
Franck.

Turgeon, J.A.
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Alla.
S.C.

is merely the result of a mistaken view of the law, lut I 
no other course open to me.

Appeal dÎHinisstd.

t.XLI-EK >. EDMONTON Dl’NVEtiAX BRITISH t'Ol.l Min t K.i, 
Alberta Supreme Court, Walsh, J. November 16, lajj. 

Railways ( $ 11D—35 ) —Collision at joint section—Speeder 
vehicles—Negligence—Section men—Death.

Two companies, operating their lines of railway at a joint sec
tion, are jointly liable for the death of a section foreman, caus : 
by the collision of a speeder vehicle, in operation by the latter 
when conveying a superior officer, with a velocipede prom-dine 
on the track at night without any lights or signal devices and 
without clearance leave from the dispatcher. The accident 
having been primarily caused by the negligence of the «.perat. ' 
of the velocipede, the companies are liable notwithstanding the 
negligence of the deceased, but not contributing thereto. 
[Jackson v. C.P.R. Co. (1919), 49 D.L.R. 320; (S.T.V.R. Co. v 
Morreau (1921), 59 D.L.R. 458, referred to.]

Action for negligence causing death. Judgment for 
plaintiff.

G. B. O'Connor, K.C., and S. B. Smith, for plaintiff.
G A. Walker, K.C., and J. J. Frawlcy, for the Dunvegii 

Co.
//. H. Parlee, for the Waterways.
Walsh, J.:—This action is brought on behalf of the 

widow and infant children of Thomas Calper, who was acci
dentally killed by the negligence, it is alleged, of the defen
dant companies. He was a section foreman in the empk 
of the defendant, Alberta & Great Waterways Railway Co, 
to whom I will refer as the waterways company 
The accident which caused his death took place on what the 
defendants call the joint section, being a part of the line of 
the defendant the Edmonton Dunvegan & British Columbia 
R. Co., to whom I will refer as the Dunvegan company 
over which the Waterways company had running right- 
under the terms of a working agreement. It was caused 
by a collision between a speeder (which is a small car of 
the hand-car type but operated by gasoline) of the Water 
ways company which he was operating and a railway velo
cipede owned by the Dunvegan company and operated by 
one Kusuk, a man employed as a section man on the joint 
section.

On the morning of the day in question, one Irwin, the 
claims agent of the Waterways company was at Lac Li 
Biche, the northern terminus of that company's road, on the 
business of his company when he was ordered by wire to 
report on the following morning without fail at the man-
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ager's office in Edmonton. The only train to Edmonton that Altu- 
day had left before his receipt of this wire and the only way s c 
that he eould reach Edmonton in obedience to his instruc
tions was by travelling on a speeder. He procured a written ( *';m' 
older from the assistant road-master directed to all section Edmonton 
foremen to carry him from section to section, he already Dunveoan 
having a pass of his company good on its freight trains and Colombia 
speeders. He left Lae La Biche on a speeder which carried r. Co. 
him to the nearest section gang when he transferred to a w^“j 
speeder of that gang which carried him under the operation 
of one of its crew to the next section and so on from gang to 
gang until he met Calper at Mile 14 on the Waterways Road.
Calper's own speeder was out of order, hut he assumed con
trol of the speeder which brought Irwin to him and under
took to carry him to Edmonton on it. They reached Edmon
ton and were in the Dunvegan yards and approaching the 
station when the collision with the velocipede took place. It 
was then nearly 11 o'clock and the night was dark. Irwin, 
who was seated at the front of the speeder, carried a lighted 
lantern on his knee. There was no light or signal device on 
the velocipede. Irwin was the only witness of the accident, 
who gave evidence at the trial. All that he knows, so he 
says, is that he saw the third or guide wheel of the veloci
pede coming straight at him in the air and he shouted and 
jumped as the collision took place.

The evidence as to how the velocipede came to he travel
ling over this line at this time is very meagre, consisting 
merely of portions of the examination for discovery of Mr.
McGregor, the manager of the Dunvegan company. Kusuk 
was returning from the Dunvegan yards in Edmonton to 
the section house at mileage 10 on the joint section, where 
he was employed. He did not obtain any permission from 
the operator at Dunvegan yards before clearing from the 
yards and proceeding out on the track. This is all of the 
evidence there is on the point.

I think enough appears from this to make the defendants 
liable in damages to the plaintiff if he is otherwise entitled 
to recover. Kusuk wras under sec. 28 of the working agree
ment a joint employee of the defendants. His act in set
ting out on this journey without a clearance order and on an 
unlighted vehicle on this dark night was an undoubtedly 
negligent one. He was on the joint section of which the 
defendants were in the joint and equal possession in charge 
of a machine, the property of one of them. In the absence 
of evidence to the contrary, and there is none, it must be
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Alta, presumed that he was acting as such employee in what he 
s c (lid. and so, if liability arises through his negligence, il must
----- attach to his employers. The only evidence that he went

Calckk without a clearance order is in McGregor’s examination fur 
Eiimonton discovery and that, of course, is not evidence against the 
Dvnveoan Waterways company. In the examination for discovery 
rvLVUÜÎ*. 01 Mr. Callahan, the general manager, of the Waterways 

It. Co. company, it is stated, however, that kusuk s velocipede was 
wÂlàTj not c,luiPPe<l with a lantern, and that is evidence of his neg- 

*" ligence in that respect as against that company.
The defendants raise many objections to the plaintiff's 

right to recover even if negligence for which they are liai* 
is brought home to them. They say, in the first place, that 
Caiper had no right to run his speeder over the joint section 
at all, as he was but a section foreman of the Waterways 
company alone, whose section was his territory ami when k 
got beyond it, he got where he had no right to lie. It is also 
suggested that, under the terms of the working agreement, 
such an employee of the Waterways company, as he was. 
had no right at all upon the joint section. I am not able to 
agree with this contention. It may be that, as a section 
foreman, his duties were confined to his section. Ilut that 
surely did not make him a wrongdoer if he got beyond the 
limits of his territory, either upon his company’s own line 
or on the joint section, assuming the right of such an em
ployee to go on the joint section. Much less can this be said 
of him when, as on this occasion, he was not in the perform
ance of his usual duties as section foreman, but was under 
instructions of a superior officer doing something quite out
side them. I think that, under the terms of the working 
agreement, an employee of the W’aterways company has just 
as much right to use the joint section for all proper purposes 
in that company’s operations as an employee of the Dun- 
vegan company has. I can find absolutely nothing in the 
agreement which is at all restrictive of the Waterways com
pany's rights in this respect. I think, therefore, that Caiper 
had a perfect right to use the joint section for the purpose 
for which he was on it on this occasion.

It is said that he was travelling at an excessive rate of 
speed. The evidence proves the contrary of this to be the 
case.

Then, it is argued that he, by his own negligence, con
tributed to this accident. It is said that he should not have 
attempted to make this trip after dark, when by starting 
out from his own home early next morning he could hive
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landed Irwin in Edmonton by the time he was ordered to Aha. 
lie there. Unless I ean say that the mere fact of his travel- s c
ling after dark on this line of rail was negligence, 1 cannot -----
give effect to this argument. It is quite impossible for me CAL,,tK 
to say that. It is a generally known fact that railway traffic eDMOnton 
of ali kinds is carried on by night as well as by day. and I Dunvegan 
can see absolutely no negligence in Calper’s conduct in this 
respect. R. Co.

It is contended that he was guilty of negligence in travel- W^-J 
ling over this joint section without getting leave to do so ** ' 
from the despatcher at Edmonton, and this he did not do.
When he got to Carbondale, the junction point, his helper 
turned the switch ar.d he pushed the speeder over it on to 
the line of the joint section and proceeded to Edmonton 
without reporting his presence on the line, without getting 
leave to do so and in absolute ignorance of the traffic condi
tions between Carbondale and Edmonton. That was negli
gence just as gross and inexcusable as that of Kusuk at the 
other end of the line. The difficulty, however, is that it can
not be said that this negligence contributed to the accident.
The evidence is, as I have said, that Kusuk started his ill- 
fated journey without getting a clearance order from the 
Dunvegan operator in Edmonton. If Cnlper had asked for 
instructions he would, undoubtedly, have been told that the 
line was clear as it then was so far as Kusuk was concerned 
for he did not leave Edmonton until an hour after Calper 
le,t Carbondale. No information that the line was clear, 
no order from the despatclier to proceed would have averted 
this disaster because of Kusuk’s negligent venture upon the 
fne an hour later. If Calper had done what he should have 
done, exactly the same thing would have happened as did 
hai pen. and so, as I have said, his negligence did not con
tribute to the accident. The negligence of a plaintiff which 
avails a defendant as an answer to his own is only that which 
contributes to the accident. Negligence of a plaintiff how
ever gross, which is not contributory to the happening of 
which he complains cannot be made use of to defeat his 
action.

Finally, it is said that he got on the joint section in viola- 
t on of a rule of his company and so no duty was owed to 
him by the defendants as he was, because of this, where he 
had no right to be. The only proof of this rule is that it is 
set out in a working time table of the Waterways company 
issued for the information and government of its employees 
in the following words :—
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“Telephone is located at junction with the E.l). & B.C. 
Railway at Carbondale connected with the dispatching e‘ii. 
at Edmonton, which conductors must use before 1 r inv 
their trains on the joint section.” Irwin, a witness lor th 
plaintiff, proves the copy of the time table produced and 
says as a former officer of the Waterways company, that 
Calpcr should have had a copy of it and that it was his duty 
to familiarize himself with it.

If it had been proved that this rule had been properly 
made by the Waterways company and notice of it given to 
Cal per and I thought that it applied to him, I would lie of 
the opinion that this argument was sound. In such cose, I 
would say that the defendants owed him no greater duty 
than it owed to a trespasser and that duty has been defined 
by the Privy Council in G. T. R. Co. v. Barnett, [1011] A.f. 
361, and by the Supreme Court of Canada in Hi nlmmi v. 
The Maritime Coal Co. (1919), 49 D.L.R. 90. 25 C.R.C. 206, 
59 Can. S.C.R. 127, to be not to wilfully injure him or 
unnecessarily and knowingly increase the normal risk by 
deliberately placing unexpected dangers in his way. See 
also Jackson V. C. P. R. Co. (1919), 49 D.L.R. 320, 12 
S.L.R. 433. The difficulty is though that neith< .• the making 
of this rule nor notice of it to Calper is, In my opinion, 
proved. The Waterways is a provincial company. 
The power to make such a rule as this is conferred 
by sec. 199 of the Railway Act of the Province. 191)7 
(Alta.), eh. 8, but under the following sections it must 
in writing signed by the chairman or person presiding at 
the meeting and have the company’s seal attached and be 
approved by the Lieutenant-Governor in Council after re
port by the Board of Public V lity Commissioners. 1 do 
not feel at liberty to assume hat all of these things were 
done simply because this no' is embodied in the working 
time table, especially as 205 provides a very nrr.pt 
mode of proving it. Then sec. 202 (2) enacts that "a 
printed copy of so much of any by-law, rule or regulation 
as relates to the conduct of or affects the officers or em
ployees of the company shall be given to every officer and 
employee of the company thereby affected.” I think that the 
statement of a witness that Calper should have had a copy 
of the time-table in which this rule is printed falls far short 
of proof that he actually had it. Of course, he should have 
had it if it affected him, but that is a very different thing 
from proving that he did, in fact, have it, and that is the 
duty that the Waterways company was under to him if it
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intended that his conduct should be governed by it. The Alt»- 
judgment of the Supreme Court of Canada in G.T.P.R. Co.
v Mumnu (1921), 59 D.L.R. 458, is 1 think very much in----
point. Oalpem

In any event, I doubt very much if this rule applied to him. Edmonton 

In terms, U applies only to the conductor of a train. This 
speeder may perhaps have been a train under the statutory Colcmbia 
definition of the word which “includes any engine, locomo- **■ Co- 
live or other rolling stock," sec. 17 (2), and if so he, as the w«i.k j. 
man in charge of it, might properly lie called a conductor.
1 hardly think that this statutory interpretation can be 
applied to this rule, but as it is unnecessary, I do not express 
a decided opinion upon it.

In the result, the defendants are, in my judgment, liable 
in damages. I have reached this conclusion with great 
reluctance. That the defendants should be held liable for 
such an occurrence as this under the circumstances here 
present works, in my opinion, a tremendous hardship upon 
them and if I could have freed them from it I would gladly 
have done so. I am here, however, to administer the law as 
I understand it regardless of my sympathies and as, in my 
opinion, the defendants are under this legal liability, 1 must 
of course so decide.

Having regard to tin ages of Calper and his wife and chil
dren and his earning p iwer and taking into account all of 
the other matters which under the decisions 1 am bound to 
consider in such a case, I think that $15,000 is a fair and 
reasonable assessment of the plaintiff's damages of which 
$10,000 will go to the widow and $2,500 to each of the two 
children. There will be judgment accordingly against the 
defendants.

As the widow is still an infant, the whole sum must be 
paid into Court to be paid out to the parties entitled as they 
respectively attain the age of 21 years, subject to any order 
with reference thereto that may be made in the meantime. 
The plaintiff will have the costs of the action under col. 5 
(Rule 27 not to apply), including the costs of the examina
tions for discovery. There will be a stay of execution until 
the time for appeal has expired, and if notice of appeal has 
then been given, there will be a further stay until the appeal 
has been disposed of with leave to the plaintiff to apply for 
security if so advised.

Judgment for plaintiff.
3—70 D.L.R.
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Saak. STAN LAKE v. IUN(iHAND.
C \ Saskatchewan Court of Appeal, Han!tain, C.J.S., McKay and Martin

JJ. A. November 7, 1922.
Vendor and purchaser (MI—30)—Enforcement of Agreement- 

Effect of assignment—New agreement.
An assignment of the agreement of sale by the vendor will 

not debar him from recourse against the purchaser, where the 
assignment had been discharged by a new verbal agreement 
made in substitution thereof.

Contracts (ME—66)—Statute of Frauds—Discharge of written
CONTRACT BY PAROL.

Where parties to a written contract enter verbally into a new 
agreement, which is to be substituted for the old written agree
ment, even where the old agreement is required by statute to be 
in writing, such new verbal agreement has the effect of dis
charging the written contract.

Appeal by plaintiff from a judgment dismissing the 
action. Reversed.

C. E. Grigory, K.C., for appellant.
P. G. Hodges, for respondent.
The judgment of the Court was delivered by
Martin. J.A. :—This is an action under an agreement 

for sale dated August 13, 1920, whereby the plaintiff agreed 
to sell to the defendant lots 7 and 8, in block 4, in the town- 
site of Limerick, Saskatchewan, for the sum of $1,000: the 
sum of $1 payable on the execution of the agreement ; the 
sum of $250 payable on November 1, 1920, and April 1, 
1921. and the balance of $500 on November 1, 1921.

The defendant made payment of the sum of $250 on 
November 1, 1920, but has paid nothing since that date, anil 
on January 17, 1922, the plaintiff commenced action, alleg
ing in his statement of claim that the amount due on the 
agreement on January 15, 1922, was $841.23, and claiming 
a declaration as to the amount due, a vendor's lien for un
paid purchase money, and an order requiring the defendant 
to pay into Court the amount, and, in default of payment, 
cancellation of the agreement.

On February 28, 1922, the defendant delivered his state
ment of defence, in which he raised a number of defences 
to the action, all of which were abandoned at the trial except 
that contained in para. 11 of the defence, which is as fol
lows :—

“In the alternative the defendant says that the agreement 
for sale referred to in the statement of claim was prior to 
the commencement of this action by agreement in writing 
(the exact date of which is unknown to the defendant! 
assigned to one George Staves of Limerick, Sask., who at the 
commencement of this action held and now holds the legal
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estate in the said agreement as vendor and that no right of Sask. 
action under the said agreement lies in the plaintiff." C A

The trial Judge held that there was an assignment of the -----
agreement for sale by the plaintiff to Staves; that at the Stanlake 
time the action was brought the assignment was still in Rinchaxd 
forte, and that the plaintiff could not maintain the action. -—
From this judgment the plaintiff appeals.

The facts with respect to the assignment of the agreement 
for sale in question are, that on December 24, 1921, the 
plaintiff executed in a real estate office in Limerick an 
assignment of the ag reement for sale in favour of one Staves.
The documents were retained by a clerk in the real estate 
office. On December 27, 1921, three days after the execu
tion of the assignment, the plaintiff and Staves made new 
arrangements whereby Staves accepted the plaintiff's pro
missory note, it being understood between them that the 
note would take the place of the assignment of the agree
ment and that the assignment was thereupon at an end. The 
agreement for sale was not returned to the plaintiff on that 
occasion because the documents were in the custody of the 
clerk in the real estate office, and it was not until March 4,
1922, that the agreement for sale was returned to the plain
tiff. According to the testimony of Staves, on March 4, he 
went to the real estate office in question to get the docu
ments, whereupon he was informed by the clerk that they 
were not completed, as Ringhand, the defendant, had not 
signed them. Ringhand’s signature was then procured, and 
Staves, after endorsing a re-assignment of the contract on 
two copies of the assignment, handed them back to the 
plaintiff.

The evidence as to what took place on December 27, 1921, 
as given by both the plaintiff and Staves is uncontradicted,
.and I can only conclude that on that date the plaintiff gave 
Staves a note which was to take the place of the assignment 
of the agreement for sale which had been made on Decem
ber 24, 1921, in favour of Staves and as security for him.
From that time, therefore, it was intended by the plaintiff 
and Staves that the assignment of the agreement should he 
at an end.

In arriving at this conclusion as to the evidence of the 
plaintiff and Staves, I cannot see that any finding of fact 
made by the trial Judge is being disturbed. I do not under
stand him to question the evidence of these men at all, for 
he says in his judgment, referring to the fact that an en
dorsement in writing purporting to be a re-assignment of
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the agreement for sale was placed on two copies of the 
assignment on March 4, and signed by Staves :—

“There is no such endorsement upon the copy in the 
defendant’s possession, and I cannot help but reach t lie con
clusion from the evidence that whatever may haw been it 
the mind of the plaintiff and his assignee as to re-assigning, 
it, in fact, did not take place, and the endorsement purport
ing to re-assign the agreement was not made on the Am- 
ment until after the action was commenced. . . .”

From this statement, I think it fair to assume that the 
trial Judge proceeded on the assumption that the date of the 
re-assignment in writing which was endorsed on some of 
the documents was material to the question as to whether, 
as between the plaintiff and Staves, there had, in reality, 
been a re-assignment of the agreement in writing. Inas
much as such a re-assignment could be made by parol, the 
question of the time of the re-assignment in writing refer
red to does not appear to me to lie material.

Leake on Contracts, 6th ed., p. 583, says :—
“A total rescission and discharge of the written contract 

on both sides may be effectually made by a mere verbal 
agreement to that effect, though the original contract is 
one within the statute ; for all that the statute enacts is, that 
no action shall be brought upon such contract unless it is it 
writing and as there is no clause in the Act which requires 
the dissolution of such contracts to be in writing, it should 
rather seem that a written contract may still be waived and 
abandoned by a new agreement not in writing so as to pre
vent either party from recovering on the contract which 
was in writing.”

In Goss v. Nugent (1833), 5 B. & Ad. 58, at p. 65, 11# 
E.R. 713, at p. 716, Denman, C.J., says with reference to the 
Statute of Frauds :—

“It is to be observed that the statute does not say in dis
tinct terms that all contracts or agreements concerning the 
sale of lands shall be in writing ; all that it enacts is, that 
no action shall be brought unless they are in writing. And 
as there is no clause in the Act which requires the dissolu
tion of such contracts to be in writing, it should rather seem 
that a written contract concerning the sale of lands may 
still be waived and abandoned by a new agreement not in 
writing and so as to prevent either party from recovering 
on the contract which was in writing.”

In Fry on Specific Performance, 6th ed., p. 478, sec. 1022. 
the author says :—“An agreement to rescind a contract
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pies of the ■ which is in writing or under seal may clearly in Equity be Sask.
■ by parol.” cl

:opy in the ■ And at p. 479, sec. 1024 :— ----
ich the con- I “Again, it has been urged that the Statute of Frauds Stanlakk 
ave been in I precludes parol evidence of rescission of contracts relating Rinuhanu 
«-assigning. ■ to land ; for a contract to waive a purchase of land as much -—■
nt purpon- ■ relates to land as the original contract. But it is replied ‘rl’
n the doct- I that the rescinding contract is not the contract on which

■ the action is brought, and that whilst the statute provides 
that no action shall be brought on any contract of the 
descriptions there specified, except it be in writing, it does 
not provide that every such written contract shall support 
an action. In the result it is perfectly well ascertained that 
a contract in writing, and by law required to be in writing, 
may in Equity be rescinded by parol ; and waiver by mutual 
parol agreement therefore furnishes a sufficient defence to 
an action for specific performance."

In Clements v. The Fairchild Co. (1905), 15 Man. L.R.
478, Perdue, J., said, at p. 481 :—

“This" (referring to a verbal agreement), “must be 
regarded as a distinctly new agreement which had the effect 
of discharging the written one, and this, even though the 
new verbal agreement could not be enforced by reason of 
the Statute of Frauds. It was a rule in Equity that a con
tract required to be in writing might be rescinded by a parol 
agreement.”

The effect of all these authorities appears to me to be that, 
if the parties to a written contract enter verbally into a new 
agreement which is to be substituted for the old written 
agreement, even where the old agreement is required by 

p. 65, lis ■ statute to be in writing, such new verbal agreement has the 
■cnee to tilt B effect of discharging the written agreement.

The verbal agreement made on December 27, between the 
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plaintiff should have the costs of the action and counter
claim, but without the costs of trial.

Appeal allowed.

SMITH v. WHITE OWL DRUG CO.
Manitoba King'* Bench, Curran, J. October 33, 1

Master and servant (ÎIC—10)—Wages—Bonus—Profit shawm 
plan—Common fund.

One employed under a hiring whereby he is to receive as par 
of his salary a bonus of the net profits, who has resigned 
employment after the profits had been earned, held, there beirc 
no evidence shewing his employment under a straight salary, ■ 
his guilt of any act disqualifying from participation in the borne 
he was entitled thereto, that the shares of those who forfeit, 
their rights reverted to the common bonus fund for the bem-S- 
of those entitled to participate therein.

Action by an employee on a contract of hiring for a 
bonus or a share of the profits as parts of his remuneration. 
Judgment for plaintiff.

G. B. Monteith, for plaintiff; S. H. Green, for defendant
CURRAN, j.:—The only question to be decided is whether 

or not the plaintiff is entitled to participate in the bonus 
representing one-fifth of the actual net profits of the defend
ant company up to December 31,1920, said one-fifth amount
ing to $15,900, according to admissions of parties. The 
defendant claims he is not so entitled, (1) Because it was 
not so agreed when he was hired ; (2) That, if entitled, he 
has forfeited his right because he was dishonest, disloyal 
and inefficient and appropriated to his own use moneys and 
goods of the defendant and only escaped dismissal from the 
company’s employ by resigning.

I find against the defendant on both of these grounds. 
The evidence of the plaintiff and Slaney is clear that plain
tiff was hired originally at a wage of $125 and share of 
bonus. As to the second ground, there is no evidence what
ever to support the charges made against the plaintiff of 
dishonesty, disloyalty and inefficiency, and I think these 
charges have been somewhat recklessly made upon wholly 
insufficient grounds, or rather upon no ground of fact what
ever that has been brought forward at the trial.

The plaintiff was hired and went to work on July 15.1920 
and resigned his employment on May 15, or June 15. 1921 
He was, unquestionably, an employee in good standing oi 
December 31, 1920, and entitled to participate in the bonus, 
consisting of one-fifth of the actual profits made in the busi
ness up to that date and which I take it, by consent of par-
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ties hereto, was the sum of $15,900. I find that, in so hiring, 
the plaintiff became bound by the terms of the circular let
ter (ex. 2), with regard to the right to bonus. The first two 
clauses of this document read as follows:—

“As outlined before, we have inaugurated a profit sharing 
system whereby we pay our clerks besides their usual 
salaries as decided fi-om time to time, a special bonus repre
senting one-fifth part of the actual net profits to be reck
oned on or about the 31st day of December of each year, 
and divided pro rata lo the salaries paid during the period 
between stock taking. This will be retroactive to July 1, 
date of last stock adjustment.

It is understood, however, that in case a clerk severs his 
connection with our business of his or her own accord pre
vious to the coming stock taking, or is dismissed for dis
honesty, disloyalty or inefficiency, lack of interest or any 
other reason which we judge is detrimental to the success 
of our business, the above mentioned bonus is forfeited and 
becomes part of the profit of that store.”

There was evidence adduced to show that some of the 
clerks hired during the before-mentioned period were so 
hired on straight salary without bonus participation, hav
ing had the two methods of hiring put to them by Slaney, 
who had full authority to hire or dismiss employees, i.e., 
either to accept a stated salary and participation in bonus, 
or a straight salary of larger amount without bonus.

Exhibit 1 purports to be a correct list of all the defend
ant’s employees on the dates of hiring employed during the 
bonus period. It contains the names of some who hired on 
straight salary contract without right of bonus participation 
and may contain the names of some who were not in the em
ploy of the defendant at the time of stock taking. This list 
was prepared by the defendant and purports to shew every
one in it entitled to bonus, including the plaintiff. No doubt 
when the circular letter was first compiled in 1919, as was 
the case, the intention was to adopt the profit-sharing plan 
to employees, but when it came to be used, and put in the 
hands of employees in 1920 by Slaney, who was president 
and manager of the defendant company in 1919 and 1920, 
this was only done in cases where the employees agreed to 
this plan. As before stated, some clerks objected to the plan, 
and preferred certainty of a greater salary to the smaller 
salary with uncertain bonus addition. It was quite within 
Slaney’s power to give this option to intending employees, 
and it would certainly seem to be unfair to those who took

Man.
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Man. the lower salary and chance of a bonus to have these other 
K.b. clerks, who expressly refused that plan of hiring, ring in on
----- the profit-sharing and receiving a share of the bonus based

Smjth on their larger salary.
White The plaintiff appears on ex. 1 as entitled to a bonus oi 

Own $303.12. He says this amount was offered to him by E. H 
Dune Co. Bate_ |,ut declined because Slaney told him his share should 
curr»n, j be about $600.

I find that the plaintiff has not been proved guilty of am 
act which would prejudice or deprive him of his right t 
this sum of $303.12, or to any larger sum that an examina
tion into the accounts might show him to be entitled to.

1 have said that the one-fifth share of net profit has been 
taken to amount to $15,900; but this is on the assumption 
that ex. 1 is a correct list of all entitled to share. That it 
contains the names of some who were hired on straight sal
ary without right of profit sharing is clear because two of 
them, J. H. Board man and Harold Snell, both went into the 
witness box on the plaintiff’s behalf and stated that tin 
had been paid bonus by Bate & Bate, the beneficial owners 
of the defendant company, although not entitled to it 
Board man got $154.06 and Snell $162.66. Slaney says tk 
tea-room girls were all employed on straight salary am! 
also a number of druggists who said they could not live nr. 
the bonus salary. All such should not be included in the list 
of those entitled to participate, yet the defendant has (lone 
so and proposes to pay bonus to each one regardless of tk 
terms of hiring, and as a matter of fact has paid out a large 
amount of money for this purpose.

The defendant contends that all shares in the bonus for
feited in accordance with the second clause of ex. 2 belong 
to the company, and that such forfeitures do not affect the 
amount of the bonus to be shared in by the others. 1 do in: 
agree to this contention, but hold that 20'. or one-fifth oi 
all such shares belongs to the bonus fund and should ■ 
shared in by those entitled to participate in that fund. )f 
construction of the clause is that only those clerks wh 
hired on a basis of salary plus bonus and who were in the 
defendant's service on December 31, 1920, were or are en
titled to share in the bonus. I hold that none of those derle 
who hired on a straight salary basis have any right of par
ticipation in the bonus and that 20', of the share of any 
clerk who had forfeited his or her right to participate under 
ex. 2 reverted to the common bonus fund to enure to the 
benefit of all who were entitled to participate.
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As I cannot ascertain who these clerks are, there will be a 
reference to the Master to ascertain : ( 1 ) Which of the clerks 
in the defendant's employ shown on the list ex. 1 are en
titled to share in the distribution of the bonus: (2) By what 
sum the amount of such bonus of $303.12 due to the plaintiff 
will Ire increased by forfeited shares; and (3) What the 
plaintiff's share will be in view of the foregoing findings?

Of course, if the parties can agree upon the last of these 
points, a reference may not be necessary. 1 reserve further 
directions and costs until after the Master shall have made 
his report.

Judgment for plaintiff.

GRANT v. MATSVBAYASHI.
Itritish Columbia Court of Anneal. Macdonald, C.J.A., Galliher, Me- 

Phillina and Eberts, JJ. A. October -f, lttii.
Payment (fIV—30) — Ai'krohkiation — Account — Partnership — 

Dissolution.
Payments by cheques signed in a new firm's name are of 

themselves appropriations to the latter’s indebtedness, and can
not be applied to the running account of the old firm which has 
been dissolved.

Appeal by defendant from judgment of Ruggles, Co. J., 
of May 22, 1922. Reversed in part.

F. C. Saunders, for appellant; T. K. Wilson, for respon
dent.

Macdonald, C.J.A. :—1 agree with the result arrived at 
by my brother Galliher (without adopting his reasons) on 
the question of the appropriation of the several payments 
made after the defendant retired from the firm of Sun & Co.

1 observe that these payments were made by cheque and 
were signed, not in the style of the old firm, “Sun & Co.," but 
"The Sun Co.” In other words, the goods bought after the 
dissolution of February 12, were bought by "The Sun Co." 
ami paid for by that company’s cheques. Such payments 
would, 1 think, be in themselves, appropriations to “The Sun 
Company's" indebtedness.

1 would therefore allow the appeal in part.
Galliher, J.A.:—The trial Judge has given no reasons 

for judgment, but we must assume that he has found, as a 
fact, that the plaintiff had no knowledge of the dissolution 
of partnership between the defendants on February 12, 
1921.

With every respect, I do not think he was justified in 
coming to that conclusion.

The defendants, Tanaba and the other partners Fukanaga
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B.C. and Matsubayashi, have all given evidence, giving time and 
place where they swear to having notified Grant of the dis-

---- solution. There is also the clerk, Feramoto, who gives evi-
Grant dence as to time, place and conversations. The plaintiff 

Matsub- does not deny that conversations took place with these ret- 
ayasiii. pective parties at the time and place stated, but does deny 

c.ilIÜ^Tj.athe nature of such conversations in some instances and in 
others varies it. These circumstances arc all summarized 
in examination of plaintiff in rebuttal.

Outside of such denial and variance, there is nothing to 
indicate that the defendants and the clerk were not telling 
the truth, while on the other hand, there are some farts 
and circumstances, which I feel should be taken into con
sideration in weighing the testimony of the plaintiff.

In the first place, when he started doing business with the 
Sun Company (composed of Fukanaga, Matsubayashi and 
Tanaba) he found Fukanaga in charge and did not know or 
concern himself as to who or whether there were other part
ners, as he puts it himself, he saw some $5,000 worth of 
stock on the premises and he was doing business with the 
company on the strength of that and not on who the part
ners might be. Later, he discovered who the partners were 
and according to his own admission was aware that for 
some time before dissolution there was dissension 
among the partners. Further, at the time of the dissolu
tion, there was in stock some $7,000 worth of goods, with 
liabilities of about $2,000, a better standing than when he 
gave credit on the strength of the goods in stock in the 
first instance, when he did not know these men were part
ners. Moreover, when he says he did find out they had dis
solved, he did not take the matter up with any of the part
ners and made no demand for payment on the retiring part
ners. Of course, this latter would not alter his rights 
against them, but it is a circumstance.

Again, the first cheque issued in his favour after dissolu
tion, dated February 23, 1921, was signed, "The Sun Co., 
S. Fukanaga,” whereas prior to that they were signed "Sun 
& Co., S. Fukanaga.” This might not have been noticed by 
him, but one would expect a wholesale business man to note 
the change, and no notice was taken of it.

I am only putting these forward as circumstances upon 
which I conclude that the story of the Japanese is, as I 
view it, the correct one.

As to time and place, they are confirmed by the plaintiff 
himself (or rather their statements as to this are not
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denied) and it is only when we come to the conversations B.C. 
that we find any variance.

With nothing to throw discredit on these witnesses, it —1—!
does not seem likely that they all could have been mistaken G**NT 
as to what took place. This disposes of anything supplied matsub- 
after dissolution and leaves only the question of $579.56, ayashi. 
which was admittedly due plaintiff by the old firm at the ciib^Tja 
time of dissolution. Whether this has been wiped out by 
subsequent payments will have to be determined as a ques
tion of law dependent on the rule governing appropriation 
of payments, sufficient having been paid since by the re
maining partner to liquidate the debt.

The creditor kept the old account on and continued it as a 
running account giving credits thereon for payments made.
No appropriation was made of these payments at the time 
of payment by either debtor or creditor. Subsequently, 
some months after the dissolution, viz., in April or May, 
the creditor says he applied the subsequent payments to the 
later debt. He must have done this in his mind, for the 
accounts rendered do not show anything but a general 
credit on account, nor did he notify the partners of this.
He did, however, in the particulars rendered, after writ 
issued, state that he had so applied them.

In the "Mecca" case; Cory Bros. v. Owners of S.S.
"Mecca," [1897] A.C. 286, at p. 294, 8 Asp. M.C. 266, Lord 
Macnaghten says:—

“But it has long been held and it is now quite settled, 
that the creditor has the right of election ‘up to the very 
last moment,’ and he is not bound to declare his election in 
express terms. He may declare it by bringing an action or 
in any other way that makes his meaning and intention 
plain."

I think we must hold that he was entitled to make the 
appropriations when he did. In the case of Hooper V.
Keay (1875), 1 Q.B.D. 178, 24 W.R. 485, the facts, except 
in one important particular, arc very similar to the facts 
here. I can find nothing in the evidence here to show that 
before action any account was rendered to any of the part
ners or to the new firm after dissolution, which shows a 
debit and credit account, and my recollection is that it was 
so stated at the argument before us.

In the Kcay case, supra, where such account had been ren
dered, and where the statement showed debit and credit 
in one continuing account, as the books here do, it was held 
that appropriation should be made to the earlier and not
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B.C. the later items of the account. Blackburn, J„ 1 Q.B.D., at 
p. 181 :—"Had this account been only in the plaintiffs' led- 

-1 ' ger, it would not have bound them, but they sent the copy
Grant to Keay.”

Matsuo- And further, at p. 181 :—
ayash,. “In the present case, the plaintiffs have blended the two 

caiiüwrTj.A.accounts, and sent it in to Keay, striking a balance on the 
whole, consequently the subsequent payments which were 
made by the defendant Keay without appropriation by him, 
should be applied to the different items on the debit side 
of the account in order of date."

Quain, J„ at pp. 181-2:—
“The two accounts have been blended by the plaintiffs, 

and this was communicated to the defendant Keay, conse- 
quently the general principle applies that the payments are 
to be appropriated in order of date to the items of credit, in 
order of date.”

And in discussing the rule in Clayton’s case (1816), 1 
Mer. 572, 35 E.R. 781, he continues, quoting from City 
Discount Co. v. McLean (1874), L.R. 9 C.P. 692, at p. 698:

“ ‘In [that] case there had been a change of parties and 
the account was apparently continued as if no alteration 
had happened, and it was, under the circumstances of [that] 
case reasonable to hold that the earlier items of debit were 
extinguished by the earlier items of credit.’ In the present 
case, the old and new accounts were made one by the plain
tiffs to the knowledge of Keay, on the 23rd of October, 1874. 
and the subsequent payments must follow the same appro
priation.”

Field, J„ at p. 182, says :—
“The facts of the present case are very clear, there was 

no appropriation by the payer and the plaintiffs who re
ceived the payments appropriated them to the general ac
count in their ledger. But not only did they do that, they 
also sent a copy of the account thus treated as one to Keay, 
so that the account became one by the consent of belli par
ties and there is no further room for any question as to 
the appropriation, because the law says that in such a case 
the payments or credits must be appropriated to the items 
of debt in order of date.”

Had the account been rendered here as in the Keay case, 
it would, I think, be a direct authority, but I deduce from 
that case that no account having been rendered here, it was 
still open to the plaintiff to appropriate when he did.
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See also London Sr Wait mint ter Honk V. Button (1907), 
51 Sol. Jo. 466.

In my opinion, the plaintiff is not estopped by filing his 
claim in bankruptcy. In the result, I would allow the 
appeal and reduce the judgment below to $579.56.

McPHILLIPS, J.A.:—1 agree in the proposed disposition 
of this appeal.

Eberts, J.A., would allow the appeal.
Appeal allowed.

STARK Vo. of CANADA v. MERRILL.
Saekatehewan King'• Bench, Bigelmc, J. October JO, 19JJ. 

Assignment (MI—20)—Excitable assignment—Commvnication.
The mere writing of a letter assigning a fund, without proof 

of its communication to the assignee, is not sufficient to consti
tute an equitable assignment.

Exe<thon (til—20)—Priorities—Assignment—Creditors Relief 
Act—Notice of motion.

Where money has been paid in Court under a garnishee sum
mons. and afterwards the action is settled, notice of motion by 
un execution creditor, to subject the fund in payment of execu
tions under the Creditors Relief Act, will not bind the fund in 
Court as against a valid assignment thereof before the order 
could be obtained. The proper practice to prevent the assignment 
is to obtain a stop-order.

[Hague V. Balluntyne (1922), 63 D.L.R. 232, 16 S.L.R. 116, 
referred to.]

Appeal from a Master’s order in a garnishment proceed
ings. Reversed.

H. Word, for Mackenzie, Thom, Bastedo & Jackson, 
ft. E. Turnbull, for the Dominion Bank.
Bigelow, J. :—In this case $66.28 was paid into Court by 

the garnishee. The action was afterwards settled, and 
the plaintiff had no further interest in the fund in Court. 
It then became a fund belonging to the defendant under the 
Creditors Relief Act, R.S.S. 1920, ch. 54, sec. 8.

On October 7, 1922. a notice of motion was served in this 
action for an order that the monies paid into Court under 
the garnishee summons be paid over to the sheriff of the 
judicial district of Regina to be applied by him on any 
execution in his hands under the provisions of the Creditors 
Relief Act, and from the affidavits filed it appears that the 
Dominion Bank has an execution for $1,048. Said notice 
of motion is signed by “Turnbull & Turnbull, solicitors for 
the plaintiff”; but, at the hearing before the Master. Turn- 
hull & Turnbull stated that they were appearing for the 
Dominion Bank and not the plaintiff.

Mackenzie, Thom, Bastedo & Jackson appeared on the

Sask.
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return of the motion and claimed the fund, first under an 
assignment by a letter dated August 22, 1922, and second 
under a written assignment dated October 11, 192‘*. The 
Master allowed the application of the Dominion Bank and 
made the following fiat :—

“In view of the provisions of sec. 8, R.S.S. 1920. eh. 51. 
I allow the application with costs out of the fund in Court 
as against the defendant Merrill.

From this order Mackenzie. Thom & Co. appeal.
First, they claim an assignment of the fund to them on 

August 22, 1922. Merrill swears that on August 22, 1922, 
he was in Ontario and made a settlement of the litigation 
with the Starr Company whereby he became entitled to the 
fund in Court, and that he wrote Mackenzie Thom & Co 
on that day “enclosing a copy of the written agreement of 
settlement of the said actions and instructing my said solici
tors to obtain all monies coming to me that have been gar
nisheed in the hands of the Bank of Montreal, etc., and apply 
the same on my indebtedness to my said solicitors for $100 
cash loaned on June 30, 1922.” (etc.)

But there is no allegation that Merrill mailed this letter 
or that Mackenzie Thom & Co. received it. Before that let
ter would constitute an equitable assignment it would have 
to be communicated to the assignee. 4 Hals. p. 376, set. 
798, says :—

“An equitable assignment does not become binding as be
tween the assignor and assignee unless and until it is com
municated to the assignee....................”

Then there is the written assignment from Merrill to 
Mackenzie Thom & Co. dated October 11, and delivered 
before the motion was returnable.

The question is whether the service of the notice of 
motion on October 7 is sufficient to bind the fund for the 
sheriff, or whether Merrill’s assignment on October 11 to 
Mackenzie Thom & Co. is to prevail.

To prevent an assignment before the order could be 
obtained, I think the proper practice would be to obtain a 
stop order. Annual Practice 1922 O. 46, sec. 13, p. 802; 
McDougall & Secord v. Inglis (1909), 2 Alta. L.R. 341; 
Pinnock v. Bailey (1883), 23 Ch. D. 497; Wayne v. Ilallan- 
tyne (1922), 63 D.L.R. 232, 15 S.L.R. 116.1 am of the opin
ion that the notice of motion served October 7 was not 
sufficient to bind the fund in Court, and that the defendant 
could afterwards assign the fund, with the result that when 
the motion was heard on October 11, the fund in Court did
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not belong to the debtor. The appeal should be allowed, and 
the fund in Court paid out to Mackenzie Thom & Co.

As to costs : Mr. Turnbull contends that up to the time of 
the return of the motion, his client had no knowledge of the 
claim of Mackenzie Thom & Co., and, for that reason, there 
should not be any cost., against his client. I would agree 
with this if he had abandoned his claim when he became 
aware of Mackenzie Thom & Co’s, assignment, but he still 
asserted his claim, and obtained the order from the Master, 
which, in my opinion, is wrong and which necessitated this 
appeal. The Dominion Rank will pay Mackenzie Thom & 
Co's, costs of the motion below and of this appeal.

Appeal allowed.

THE KING ex rel. READ v. MVN. HIST. OF PEMBINA.
Alberta Supreme Court, Appellate Diviaion, Stoart, Hyndaiati and 

Clarke, JJ.A. November 111, 1022.
Mandâmes (fID—25)—To municipal corporation—Officers as 

parties—Taxes.
In bringing mandamus against a municipal corporation to 

compel the collection of taxes, the officers of the eorporation, 
upon whom devolve the duties required to he performed, should 
h- made parties to the proceedings, and notice of the applica
tion for the writ served upon them.

[Canada National Fire Ins. Co. V. Hatehiuga, 30 1).I..K. 401, 
[1018] A.C. 451, referred to.]

Appeal from order of Tweedie, J. dismissing applica
tion for mandamus to compel the defendant to collect taxes 
due by The North America Collieries Limited.

G. H. Steer, for appellant.
C. C. ilcCaul, for respondent.
The judgment of the Court was delivered by
Clarke, J. A.—The application was not dealt with on the 

merits, but was apparently dismissed on the ground that 
mandamus proceedings do not lie against a corporation.

I think this is not a correct view, see Rex v. Poplar Bor
ough Council, [1922] 1 Q.B. 72 at p. 95. In that case, the 
duty was required to be performed by the defendant corpor
ation, but here the duties sought to be enforced devolve 
upon the council and treasurer of the corporation and as 
their allegal delinquencies are involved, and they, or some 
of them, are the persons against whom attachment proceed
ings should be taken if such become necessary, it seems the 
better practice is to have them made parties to the applica
tion.

In Spelling on Injunctions and other Extraordinary 
Raawties, 2nd ed. 1901, p. 1410, it is stated that all the

Alta.
App. Div.
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Alta, duties of municipal corporations are performed by their 
App Div "Oiccrs, and while derelictions of duty by the latter are in 

-— many cases attributable to them in their corporate capacity.
The King,-et in order to render the proceeding by mandamus effective 

K|*and insure obedience to the writ, it is invariably directed 
e. to the particular municipal officer at whose hands per- 

Mi n. DisT.formance js ,]ue 
or

Pembina. In Canada National Fin Inn. Co. v. IIntrliinr/s 39 D.L.R. 
a ^01 ’ [1018] A.C. 451, the proceedings were taken against 

the corporation, although the duties devolved upon the direc
tors. While it may not be improper and in many cases may 
be advisable to join the corporation, 1 think, in this case, 
the council and the treasurer in their official capacities 
should be parties as well as the North American Collieries 
Ltd.

Rule 13 of the Crown Practice Rules, relating to manda
mus, provides that notice of the application shall lie served 
upon every person who shall appear to be interested or 
likely to be affected by the proceedings, and that the Court, 
or a Judge, may direct notice to be given to any other person 
or persons and adjourn the hearing for that purpose.

I think, in this case, notice should be given to the saiil 
council and treasurer and the said company, accompanied 
by a copy of the affidavit in support of the motion, and a 
copy of this memorandum, and that each of them should 
have an opportunity of making answer and being heard. 
They should serve their material on the plaintiff’s solicitors, 
and the plaintiff should have liberty to file material in reply, 
with liberty to any party to cross-examine upon affidavits, 
pursuant to Rule 382, and upon the completion of the new 
material the appeal to be further heard. If the parties do 
not agree further directions as to further evidence and the 
fixing of a date for further hearing will be given, upon ap
plication therefore on the next Chamber day at Kdmonton 
on the 25th inst., or such other time as the parties desire.

In order that the Court may he more fully informed of 
the facts it is suggested that in addition to tile assessment 
roll and the council's resolution of July 2, 11)22 (probably 
in error for 1921) already produced on and after the prev
ious argument, there should be produced any existing auth
ority (if any) by the council other than the said resolution 
authorizing the treasurer to levy the 1921 taxes also the 
notices of appeal to the Court of Revision and to the District 
Court Judge concerning the company’s assessment, the 
minutes of the Court of Revision with evidence of the date
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of its being held showing whether before or after the resolu
tion of July 2, and the tax notices sent to the company on 
August 13, 1921 and November 25, 1921 and other dates 
(if any), and explanation should be furnished of the send
ing of the notices on the different dates above mentioned 
ami of the long delay in bringing the appeal to the District 
Judge to a hearing also what transpired after the notices 
of November 25, 1921, leading to the passing of the resolu
tion of December 3, 1921.

J h il g m cut accord in gin.

VILLAGE OF LESLIE v. BRONFMAN.

Saskatchewan Court of Appeal, Haultain, C.J.S., Turgeon, McKay, 
and Martin, JJ.A. November 7, 1922.

Taxes (s'IIIB—110)—Assessment of “owner”—Mortgagee—Burden 
of PROOF.

A mortgagee has an interest in the land as “owner” within 
the meaning of see. 2 (12) of the Village Act, and taxable as 
such. But he is entitled to show, even after the completion of the 
assessment roll, that he is not an “owner,” the burden of proof 
being upon him to show that he had no other “right, title, estate 
or interest” in the property assessed.

Taxes (s'IIIE—140)—Action for arrears—Sale—Redemption— 
Arrears of Taxes Act.

Under the Arrears of Taxes Act, when land is sold by a muni
cipality in lieu of taxes which have been assessed against it up to 
that time, the owner of the land loses it, subject only to his 
right to redeem, and only in case of redemption by him can he 
be called upon to pay the arrears of taxes, costs and penalties, 
ami any taxes levied against the land subsequent to the time

[Smart Hardware Co. v. Mel fort (1917), 32 D.L.R. 552, 10 
S.L.R. 40, referred to.]

Appeal by defendant from a judgment in an action for 
arrears of taxes. Reversed.

D. A. McNiven, for appellant,
F. !.. Unstedo, for respondent.
The judgment of the Court was delivered by 
Martin, J. A. :—This is an action to recover the sum of 

$476.78, being arrears of taxes from January 1, 1917, to 
December 31, 1920, on lots 15 and 16, block 3, in the village 
of Leslie. According to a statement of particulars delivered, 
and which appears in the appeal book, the amount should be 
$121.09 and not $476.78. The action went to trial on admis
sions filed by both parties. The defendant admitted that he 
was assessed for the lots in question for the years 1917, 
1918, 1919 and 1920, and the assessment and tax notices 
were duly sent to him ; that he did as martgagee in posses
sion lease the premises to one Bokopsky for the year 1920;

Sask.
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Sask. that the amounts set out in the statement of particulars de- 
(TX" livered by the plaintiff are correct as to the amounts of taxes
----- levied against the said lots and are also correct, in so far as

k'lesue**16 Penalt'es claimed are concerned, and that the taxes for 
oi <rsi-iEt|le j years have not been paid. The admissions of the 
BaoNKMAN.plaintiff are: that the defendant was not the registered 
ii.ôôTj A.owner of the said lots in the proper Land Titles Office at 

any time material to the action that the said lots were sold 
for taxes under the Arrears of Taxes Act on November 4, 
1916, and that the said property was sold for taxes under 
the Arrears of Taxes Act by the plaintiff on October 16, 
1920, and was purchased by the plaintiff; that one G.B 
Dalton applied for title to the said property and notice 
thereof was served on the defendant.

In his statement of defence the defendant raises two de
fences : (1) that he is not the owner of the lots and is 
wrongly assessed, and (2), that the plaintiff did, on October 
16, 1920, sell the lots for arrears of taxes; and he says that 
the said arrears of taxes or such part thereof for which the 
lots were sold became paid and were merged in the tax sale. 
While denying all liability, the defendant paid into Court 
with his defence the sum of $77.97, saying that that sum 
was sufficient to answer the plaintiff’s claim. This amount 
was apparently intended as the taxes levied for 1920, al
though the taxes for that year, according to the statement 
of particulars, were $72.20.

On the argument, it was contended by counsel for the 
plaintiff that defendant had no defence to an action brought 
for the taxes because he was regularly assessed, the assess
ment roll was completed and certified, and the defendant 
had not exercised his rights under the Village Act R.S.S. 
1920, ch. 88, to appeal from the assessment to the Court of 
Revision.

Section 257 of the Village Act is as follows :—
“When the roll is finally completed and the time during 

which complaints and appeals against the assessment has 
elapsed, the secretary treasurer shall, over his signature, 
enter at the foot of the last page of the roll the following 
certificate filling in the date of such entry : ‘Roll finally com
pleted this day of 19 and the roll as
thus finally completed and certified to shall be valid and bind 
all parties concerned notwithstanding any defect or error 
committed in or with regard to such roll or any defect, 
error or misstatement in any notice required by this Act or 
any omission to deliver or to transmit any such notice."
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As to the effect of this section, it is only necessary to refer 
to the statement of the law made by Lament, J.A., in 
Brehaiit v. City of North Battleford (1920), 51 D.L.R. 609, 
at p. 613, 13 S.L.R. 202, where a similar provision in the 
City Act, 1915 (Sask.).ch. 16, sec. 406 [R.S.S. 1920, ch. 86], 
was under consideration :—

“If, therefore, the defendant had no taxable interest in 
the property for which he was assessed, sec. 406 would not 
avail to render him liable for the tax although he took no 
appeal against the assessment to the Court of Revision. 
The city cannot by assessing property to a person who 
has no interest therein make it obligatory on that person 
to appeal to the Court of Revision on pain of being liable for 
the tax if he fail so to do. But where a person has a tax
able interest in the property assessed, but is assessed for 
an interest greater than or different from his real interest, 
or where he is entitled to have the name of some other 
person joined with his own in the assessment, his proper 
course is to appeal to the Court of Revision, and if he fails 
to avail himself of that remedy the roll as finally passed 
will he binding on him.”

A similar section in the Ontario Assessment Act, R.S.O. 
1887, ch. 193, came before the Supreme Court of Canada in 
Citij of London v. Wntt <£• Sons, (1893), 22 Can. S.C.R. 300.

In that case Strong, C.J., at p. 302. said :—
“I agree with the Court of Appeal in holding that the 

65th section of the Ontario Assessment Act (R.S.O. ch. 
193) does not make the roll, as finally passed by the Court 
of Revision, conclusive as regards question of jurisdiction. 
If there is no power conferred by the statute to make the 
assessment it must be wholly illegal and void ah initio and 
confirmation by the Court of Revision cannot validate it.”

The defendant is, therefore, entitled to show that he is 
not an “owner” of the lots for which he was assessed within 
the meaning of “owner” under the provisions of the Village 
Act. The question is, has he succeeded in doing so.

Section 274 of the Village Act provides :—
“(1) Any taxes or arrears of taxes due to the village or 

levied by it may be recovered by suit in the name of the 
council as a debt due to the village in which case the assess
ment roll shall be primâ facie evidence of the debt.”

The onus of proof was, therefore, on the defendant to 
show that he was not an owner under the provisions of the 
Village Act.

Section 2, sub-sec. 12 of the Act defines “owner” as in-
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Sask. eluding “any person who has any right, title or estate or 
7T" interest other than that of a mere occupant.” [See amend- 
—- ment 1920 (Sask.), ch. 36 sec. 2.] 

of ' Leslie The of the plaintiff is that the defendant was
v. not the “registered owner” of the property at any time 

BRoNFMAN.materia! to this action. The admission is not that the 
M*rtïië~j.A. defendant was not the “owner.” At the trial an abstract 

of title was put in by counsel for the defendant showing that 
the defendant was a mortgagee of the property since 1910. 
In order to satisfy the onus which was upon him, the de
fendant should have gone further and shown he had no 
other right, title, estate or interest in the property during 
any of the years for which he was assessed. This he did 
not do and on this branch of the case he must fail.

The second contention of the defendant is, that the plain
tiff did on October 16,1920, sell the lots for arrears of taxes, 
and he says that the said arrears of taxes or such part 
thereof for which the lots were sold became paid and were 
merged in the tax sale. In other words, it is claimed that, 
having elected to sell the lots for arrears of taxes, the 
plaintiff cannot now bring an action to recover the taxes 
as a debt.

In order to arrive at a conclusion on this point it is 
necessary to examine the provisions of the Arrears of Taxes 
Act, R.S.S. 1920, ch., 103. The Act applies to cities, towns 
and villages and rural municipalities.

Section 3 of the Act provides :—
“3. (1) Whenever the whole or any portion of a tax

on any land has been due and unpaid for more than six 
months after the thirty-first day of December of the year in 
which the rate was struck, such land shall be liable to be 
sold for arrears of taxes unpaid thereon up to the time of 
making up the list hereinafter in this section mentioned 
and the costs of advertising ; and the treasurer shall submit 
annually to the mayor, overseer or reeve a list in duplicate, 
of all lands within the municipality so liable to be sold, with 
the amount of arrears against each lot, block, acre, quarter 
section, half section, or number of lots, blocks or acres, is 
the case may be, set opposite to the same.”

Provision is then made for the mayor, overseer or reeve 
to authenticate each list by affixing the seal of the corpora
tion and his signature and for advertising the property for 
sale, and sec. 12 imposes a penalty on the clerk or treasurer 
and on the mayor, overseer or reeve for non-compliance
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the procedure necessary for sale. c A

Section 14 provides for sale to the highest bidder; and -----
sec. 20 provides that or'uœue

“If the land when put up for sale will not sell for the full 
amount of arrears of taxes and costs, the treasurer may Bronfman. 
then and there sell for any sum he can realise, and shall, in 
such case, accept such sum as full payment of such arrears 
of taxes and costs ; but the owner of any land so sold shall 
not tie at liberty to redeem the same except upon payment 
to the treasurer of the full amount of arrears of taxes and 
costs, together with the additional penalties for redemption ; 
and. in the event of redemption as aforesaid, the purchaser 
shall he entitled to receive from the treasurer the amount 
of his purchase money and taxes paid by him, with the addi
tional penalties thereon, as provided in section 37.”

The fact that the property being sold for arrears of taxes 
may be sold for less than the full amount of taxes and costs 
and such amount accepted by the treasurer as full payment 
of such arrears and costs, is an indication that the property 
is being sold by the municipality and the proceeds of such 
sale taken in lieu of the taxes. No provision is made for 
proceeding against the owner for the balance ; the only 
provision which is made is that the owner, if he desires to 
redeem, shall still be called upon to pay the full amount of 
the arrears of taxes and costs, together with the penalties.

Section 21 of the Act gives a municipality power to bid 
up to the amount due on any property for arrears of taxes 
and cods, and provision is made that, in a case where a 
municipality buys at a tax sale, it shall not be necessary for 
any payment of the purchase money to be made; but in such 
case a certificate shall be issued to the municipality and the 
provisions of the Act with respect to redemption apply to 
such sales.

Sub-section 3 of sec. 21 is important because it provides 
that the school tax due at the time of the tax sale or levied 
subsequently upon lands sold to a municipality shall form a 
'barge against the same until the amount has been paid for 
by the municipality to the school district in which the lands 
lie, and no certificate of title shall be issued for such lands 
until a certificate that such payment has been made, “signed 
by the secretary-treasurer of the school district. . . .” is 
filed with the registrar.

The effect of this section is, that all school taxes in 
arrears at the time of sale and school taxes levied subse-
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Saak, quently to the sale up to the confirmation of the sale con- 
c tinue to form a charge upon the land, and must be paid by
---- the municipality before title is issued to the municipality.

ok 'Leslie'*’*16 e^ect of the section is that, no matter whether the 
“owner redeems or not, school taxes must be paid and the 

BsoNFMAN.municipality must pay the same before it can obtain title. 
MirtjnTj.A. Section 26 makes provision that if the land sells for i 

greater sum than the arrears of taxes and costs, the pur
chaser shall only be required to pay at the time of sale 
the amount of arrears and costs, but if the land is not re
deemed from tax sale the balance of the purchase money 
must be paid to the registrar before certificate of title is 
issued.

Section 37 makes provision for redemption at any time by- 
paying arrears of taxes and the costs and penalties as pro
vided by the Act, and it is provided that before redemption 
takes place, the treasurer shall be entitled to demand from 
the party redeeming all taxes on the said lands in his hands 
for collection subsequently to the taxes for which such lands 
were sold. Provision is also made in the Act for the regis
trar of Land Titles keeping a separate fund, to be known 
as the “tax sales fund,” a statement of which is to be sent to 
the treasurer of the municipality in the month of January- 
each year. Procedure is set forth for applications for sur
pluses deposited in such fund, and sec. 63 of the Act pro
vides that :—

“............the person who shall be considered to be entitled
to apply under sections 61 and 62 for any money standing 
in the tax sales fund to the credit of any parcel of land shall 
be the person who was, at the expiration of the time for 
redeeming said land from said tax sale, the owner of the 
land or a person who held any incumbrance, security or lien 
under judgment, execution or otherwise thereon, or who is 
the assignee or legal representative of such owner or per
son.”

From a perusal of the whole Act, I can come to no other 
conclusion than that, where a municipality has exercised its 
right to sell land for arrears of taxes, it elects to look to the 
land itself for arrears of taxes and costs subject to the 
right of the “owner" to redeem in accordance with the 
provisions of the Act. The “owner” by such sale virtually 
loses the property, subject to his right to redeem.

In Smart Hardware Co. v. Melfort (1917), 32 D.L.R. 552, 
10 S.L.R. 40, the effect of certain provisions of the Town 
Act, R.S.S. 1909, ch. 85, under what were commonly known



70 D.L.R.] Dominion Law Reports. 567

as “tax enforcement proceedings" were considered. The Sank, 
facts there were that during the year 1914 the defendant c A
instituted proceedings for the confirmation of the tax en- ----
forcement returns for taxes in arrears on January 1, 1914. -Jf’jJjJjjJ, 
In the return was included the taxes for 1912 and 1913 
which were in question in the action. The return was sub-Bronfman. 
sequently confirmed by the District Court Judge on March A
1, 1915. On May 10, 1915, the defendant municipality 
seized a stock of hardware and other chattels which had 
been the property of Sidney Smart for arrears of taxes for 
1912, 1913, and 1914, together with penalties to May 10,
1915. It was admitted that the taxes for which the seizure 
was made were taxes on the real estate covered by the tax 
enforcement confirmed by the District Court Judge. At p.
555 Elwood J. stated, in delivering the judgment of the 
Court:—

“1 am also of the opinion that the plain intention of the 
Act is that, as soon as the return is confirmed by the Judge, 
the municipality receives the land for all taxes then overdue 
with respect to the land, and assumes responsibility for all 
taxes assessed against the land subsequently to the taxes 
that have been so confirmed............The result of the con
firmation is that the owner of the land, in respect to which 
the confirmation has been made virtually loses his land, 
subject to redemption."

Under the proceedings which were in question in the 
case above referred to, the council had the right to fix a date 
not less than 6 months after the confirmation at which the 
land would be offered for sale. It was pointed out in the 
judgment referred to that if distress could be made for the 
taxes on land which were included in the tax enforcement 
return, the land might be sold by the municipality during 
the year in which the confirmation was made and the owner 
still be liable for the taxes for that year.

Under the Arrears of Taxes Act, R.S.S. 1920, ch. 103, 
now in question, the same reasoning applies with respect to 
the confirmation of the tax sale in the land titles office; that 
is, that a title might be issued to the tax sale purchaser dur
ing the third year after the sale has taken place, whether to 
the municipality or an individual, and the owner be held 
responsible for the taxes levied during that year. I am of 
the opinion that, under the Arrears of Taxes Act, when 
land is sold by a municipality in lieu of taxes which have 
been assessed against it up to that time, the owner of the 
land loses it subject only to his right to redeem, and only
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in case of redemption by him can he be called upon to pay 
the arrears of taxes, costs and penalties, and any taxes 
which have been levied against the land subsequent to the 
time of sale.

The appeal, in my opinion, should therefore be allowed 
with costs.

Appeal allowed.

CALLOW v. HICK.

British Columbia Supreme Court, McDonald, J. November 9, m« 

Garnishment ($IB—5)—Liquor Board as garnishee--“Pf.kbon"— 
Corporation—Crown.

The Liquor Control Board, being a corporation by implication, 
is a “person” within the meaning of sec. 3 of the Attachment of 
Debts Act, R.S.B.C. 1911, ch. 14, and the salaries of its employees 
are therefore subject to garnishment under the Act. The pro
ceedings not r.ffecting the “rights of His Majesty,” the exception 
of the Crown by sec. 27 of the Interpretation Act, has no applica
tion.

Application by The Liquor Control Board, garnishee, to 
set aside an attaching order made by Morrison,, J„ on 
October 25, 1922. Dismissed.

P. R. Leighton, for plaintiff,
W. D. Carter, K.C., for garnishee.
McDonald, J. :—Application by the Liquor Control 

Board, garnishee, to set aside an attachment order by which 
the salary of one of its employees—a travelling auditor— 
was attached. The garnishee takes the ground that the 
Liquor Control Board is not a person within the meaning 
of the Attachment of Debts Act, R.S.B.C. 1911, ch. 14, 
which provides under sec. 3 for the attachment “of all 
debts, obligations and liabilities owing, payable or accruing 
due from such third person to the defendant or judgment 
debtor.” The garnishor contends that the Liquor Control 
Board is by implication created a corporation by secs, 92 and 
93 of the Government Liquor Act, 1921 (B.C.), ch. 30.

If it is a corporation it is, of course, a person. See The 
Interpretation Act, R.S.B.C. 1911, ch. 1, sec. 26 (19). With 
gravest doubts, I have come to the conclusion that the Board 
was by implication created a corporation. Sec Et i>artt 
The Newport Marsh Trustees (1848), 16 Sim. 346. 60 E.R. 
907; The Conservators of the River Tone V. Ash (1829), 
10 B. & C. 349, 109 E.R. 479.

It is further argued for the applicant that the Attach
ment of Debts Act does not apply to the Crown inasmuch ai 
sec. 27 of the Interpretation Act, provides that—

“No provision or enactment in any Act shall affect in any
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manner or way whatsoever the rights of His Majesty, his 
heirs or successors, unless it is expressly stated therein that 
His Majesty shall be bound thereby.”

It does not seem to me that the “rights of His Majesty" 
are in any way affected by the attachment proceedings taken 
herein.

It follows from the above that the application is refused
with costs.

Application dismissed.

HI TTON v. Hl’R. Ml'N. of STONEHENGE, No. 71.

Saskatchewan King's Dench, Macdonald, J. October £7, 1SSS. 
Hichwai s t $ IV A—150)—Liability kor non-repair—Hole—Injury

TO TRAVELLER—CONTRIBUTORY NEGLIGENCE.
Failure of a municipality to remedy a hole in a public road 

constitutes a breach of its statutory duty to keep its highways 
in repair, rendering it liable for injuries to a vehicular traveller 
thrown from the vehicle when passing over it. A team driven at 
four miles an hour cannot be regarded as driven at an excessive 
speed, and mere knowledge that there was a bad place in such 
part of the road without actual knowledge of the existence of 
the hole, is not sufficient to constitute contributory negligence. 
The plaintiff, not being the driver, cannot be charged with the 
driver's negligence.

[See Annotation, 46 D.L.R. 133.)
Action against a municipality for personal injuries. 

Judgment for plaintiff.
C. K. Gregory, K.C., and A. F. Bailey, for plaintiff.
A’. K. Craig, for defendant.
Macdonald, J.:—This is an action for damages for in

juries received by the plaintiff from being thrown out of a 
buggy while driving along a highway in the defendant 
municipality.

In the evening of April 13, 1922, the plaintiff, her son and 
grandchild were going along the highway between secs. 19 
and 20 in Tp. 8, Range 2, west of the 3rd meridian, in the 
defendant municipality. They were in a buggy, drawn by 
two horses, and plaintiff's son was driving. It was some
what dark, but the driver could see the wagon tracks on the 
road. The team was "jogging" along at about 4 miles an 
hour. Coming to the point in question the horses hesitated, 
the driver turned them slightly to the left following the 
tracks on the road, the horses gave a little jump, the front 
wheels of the buggy went into a hole in the road and the 
plaintiff was thrown out.

The hole in question existed in the road for about two 
weeks, or at least 10 days to the knowledge of the councillor 
for the division of the municipality through which the

Saak.

KJL
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Sank, road ran. A culvert a short distance away from the place 
r-r" where the hole existed was frozen up so that the water 
K' ‘ could not pass through, and the water passed over the top 

Hutton of the grade of the road, wearing the same down until the 
lyUN hole in question was formed, some 20 inches to 2 ft. deep, 

lR'0F and extending all the way across the road. The said coun- 
Stone- cillor states as the reason why the road was not repaired 
NqN13 ttlat the hole were filled up before the culvert became
__' thawed out, the water from the melting snows ami spring

Macdonald. J.rajn8 would wash-out the road again, either at the same 
point, or at a near one. Section 196 of the Rural Municipal, 
ity Act, R.S.S. 1920, ch. 89, reads as follows:—

“196. Every council shall keep in repair all public roads, 
highways, streets and lanes, and also all public bridges, cul
verts, dams and reservoirs and the approaches thereto 
which have been constructed or provided by the municipal
ity or by any person with the permission of the council, or 
which have been constructed or provided by the province: 
and in default of the council so doing the municipality shall 
be civilly liable for all damage sustained by any person by 
reason of such default."

The evidence clearly establishes that the defendant did 
not keep the highway in question in repair; it also estab
lishes that at least temporary repairs which would have 
made the locus safe for a time could easily and cheaply 
have been effected ; in fact the highway was repaired the 
day following the date of the accident, and it took a man 
only 2 hours to do it.

Contributory negligence is charged against the plaintiff. 
She is alleged to have driven at excessive speed and care
lessly where the roads were necessarily in a dangerous con
dition ; and to have been well aware of the condition of the 
highway and not to have taken precautions to avoid the 
accident.

The only evidence as to speed is that the horses were go
ing about 4 miles an hour, which, ordinarily, would cer
tainly not be an excessive rate of speed. It is claimed, how
ever, that the plaintiff had knowledge of the existence of 
the hole, and there is evidence that several persons who 
knew of it were able to walk their teams across in safety.

The only evidence as to plaintiff's knowledge is that some 
10 days previous to the date of the accident the plaintiff was 
driven over the road in question by her daughter-in-law, 
and that the latter remarked to her husband (wlm was the 
driver at the time of the accident) in the presence of the
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plaintiff that there was a “nasty” place in the road at Snsk- 
“Shaw's” land. The road runs for a half mile between two K p
pieces of land owned by a Mr. Shaw and in that half mile -----
was the hole in question. Hutton

I am not at all satisfied that this was sufficient to bring rvr. Mun. 
to either the plaintiff or her son knowledge of the presence nr 
of the hole, so as to constitute it negligence to travel at 4 
miles an hour. Moreover, the plaintiff is an old lady, 73 No. is. 
years of age; the driver was her son, of mature years, andM||| 
she would naturally leave it to him to drive according to 
his judgment. Any contributory negligence on the part of 
the driver would not defeat her claim. C.P.R. Co. v. Smith 
(1921), 59 D.L.R. 373, 62 Can. S. C. R. 134.

I am therefore of opinion that the defendant failed to dis
charge its statutory duty to keep the road in question in re
pair and that the plaintiff was guilty of no negligence. She 
is therefore entitled to recover damages.

As to the quantum of damages, the only special damage 
proved amounted to $22.

After the accident the plaintiff remained in bed some 5 
days ; during these 5 days no physician was called, but sub
sequently the plaintiff consulted a local doctor. She com
plained of pains in the chest. The local doctor gave no 
treatment but suggested that she should have an x-ray 
taken. Early in May she had an x-ray taken by Dr. Ross 
of Assiniboia but the same disclosed no fracture or other 
injury. She, however, still complained of pains in the chest, 
and the physician, thinking the ligaments binding the ribs 
to the sternum might be torn, bandaged her. On the day 
before the trial, another x-ray was taken by Dr. Ross and 
again this disclosed no injury. She still complained of pain 
in the chest but apart from her complaint the doctor was 
not able to find any evidence of same.

No doubt, being thrown out of a buggy would cause some 
shock and pain to a lady of the age of plaintiff, but I am not 
satisfied that anything more serious than discomfort and 
,’ain for a short time resulted. I think that $350 is ample 
compensation for the pain and suffering she endured.

There will be judgment for the plaintiff for $372. and 
costs.

I was asked to make an order as to costs, under R. 683 of 
the Rules of Court. I, however, see nothing in the case 
which would justify me in making an order, and said rule 
is left to its operation.

Judgment for plaintiff.
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MURRAY v. WAITE.
Prince Edward Inland Supreme Court, Mathieson, C.J., Haszard and 

Arsenault, JJ. November 7, 1922.
Husband and wife ($IIA—50)—Wife’s separate estate—Title to 

PERSONAL PROPERTY ACQUIRED BY HUSBAND MANAGING WIFE'S 
PROPERTY.

G. K. died in June, 1880, having disposed of his property, con
sisting of a farm and live stock in the following manner: “I gjve 
and bequeath to my beloved wife M. for her sole use and support 
of my three children all my earthly possessions in real estate, 
livestock, farming implements and to (sic) whatsoever to nit1 be- 
longeth and at my beloved wife’s death if any of the remaining 
effects remain to be equally divided among the said children.”

In March, 1881, the plaintiff married the testator’s widow. At 
the time of the marriage he added to the wife’s personalty which 
consisted of live stock, certain live stock of his own. He re
mained in charge of and operated the farm until the death of 
M. and after her death until time of action brought by assignee 
of the children’s interests.

HELD that the management of the personal property for thirty- 
years vested the title thereto in the plaintiff.

[See Annotation, 13 D.L.R. 824.]
Appeal from the trial judgment in an action on a com

mon indebitatus count and for conversion. Affirmed 
D. MacKinnon, K.C., for plaintiff.
J. J. Johnston, K.C., for defendant.
The judgment of the Court was delivered by 
Arsenault, J. :—The declaration in this action is on the 

common indebitatus count and for conversion. To this the 
defendant pleaded :—1. Payment; 2. Not guilty; :t. Goods 
not plaintiff’s.

The case came up for trial at the Trinity Term. 1920, in 
Charlottetown before the late Fitzgerald, J., and a jury 
when a verdict was brought in for the plaintiff for $650.

This is an application to set aside the verdict and that i 
non-suit be entered, or, in the alternative, that the verdict 
be set aside and a new trial granted on the grounds set out 
in the notice of motion.

George Knipe died on June 14, 1880, leaving him surviv
ing his widow and 3 children aged respectively 13, 9 and 6 
years, and by his last will and testament disposed of his 
property in the following manner:—“I give and bequeath to 
my beloved wife, Margaret, for her sole use and support of 
my three children—Eliza, Harriet and Mary Alice—all my 
earthly possessions in real estate, live stock, farming imple
ments and to whatsoever to me belongeth, and at my beloved 
vyife’s death if any of the remaining effects remain to be 
equally divided among the said children.”

On March 16, 1881, the plaintiff married the testator’s 
widow and remained on and operated this farm so bequeath-
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Murray

AntenauH, .1.

ed till the death of Margaret Knipe (Mrs. Murray) on De
cember 10, 1918, and during that time he brought up the 
children until two of them married; the other girl, who is 
somewhat defective in mind, continued to live with him.

On Mrs. Murray’s death, by arrangement the defendant Waite. 
purchased the three girls’ interest in the farm and per- ^ 
sonalty for #2500. The defendant further says that he was ' 
to account for the proceeds and pay over to the girls their 
share of whatever was realised over and above $2500. No 
question arises in this suit as to the real estate. The plain
tiff claims the personalty from the fact that he originally 
owned part of it and that he reduced the balance into posses
sion and increased it by his own work and efforts during 
his residence on the place, that is about 36 or 37 years. The 
defendant claims that, by the will, a trust was created in 
favor of the children and that at their mother’s death they 
became entitled to the personalty as well as the real estate 
and that he purchased this interest from the children of the 
late George Knipe on the death of the mother, or that even 
if the plaintiff had any interest in the personalty he (the 
defendant) purchased this interest for $700. and that, on 
the purchase of the farm by the plaintiff, this $700. was de
ducted from the purchase price of the farm. The plaintiff 
on his part admits the deduction of $700 from the pur
chase price, but contends that this was allowed him for the 
improvements he had made on the farm.

The evidence of the plaintiff (which is uncontradicted) is 
that at the time George Knipe died the farm was for the 
most part uncleared and that it was worth about $1,000, and 
that by his work and industry this farm at the death of Mrs.
Murray had increased in value to about $4,000.; that at 
Knipe’s death the personalty consisted of one cow, one 
heifer a year old, a calf, a mare 15 years old, a young beast 
(horse) a year old, and no machinery ; that on his marriage 
to Mrs. Knipe he brought to the farm one cow, one heifer 
and two sheep. At the time Mrs. Murray died, the per
sonalty had increased to a considerable amount and to the 
value of from $1200 to $1300.

Without going into the question as to the interest of the 
children of the late George Knipe in the personal property 
at the time of their mother’s death, I am clearly of opinion 
that Henry Murray after thirty odd years had acquired if 
not a right to all the personal property, at least an interest 
equal to the verdict in this case. The question arises as to 
whether he sold this interest to the defendant, and there is
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Q“1'- conflicting evidence on this point. This fact the trial .Judge 
s (; rightly left to the jury, and the jury evidently chose to be

lieve the plaintiff and his witnesses and brought in a verdict 
for him for $050. It seems to me that this verdict was 
rightly found and must stand. The application is, there- 
fore, refused with costs.

Application nfustl

GAL1PEAU v. LA COMMISSION DES LIQUEURS DE QUEBEC.
Quebec Superior Court, Ducloa, J. May 29, 1922. 

Intoxicating liquors ($IIIG—85)—Quebec statutes—“Owner of 
premises”—Lessee—Owner of business.

The “owner of the premises where the offence was committed," 
within the meaning of the Quebec liquor laws, is not intended to 
apply to an innocent proprietor of a building leased to a third 
party. The owner of the business where the offence was com
mitted, though not the real offender, may be convicted, hut not 
the owner of the building in which the business was being car
ried on.

Appeal from a conviction under the Quebec Liquor laws. 
Reversed.

L. Coutineau, for appellant,
J. S’. Beauchamp, for respondent.
Duclos, J.:—In this case, the defendant appellant was 

accused and convicted of having, on August 20, 1921, sold 
alcoholic liquors contrary to the statute in such case pro
vided, and was condemned to be imprisoned in the common 
jail in the District of Hull, for a period of one month and 
to pay the costs, failing payment of such costs to imprison
ment for a further period of three months.

Section 91 of the Alcoholic Liquor Act. 1921 (Que l ch. 
24, provides that “in any prosecution under this Act. the 
real offender as well as the owner, lessee or occupant of the
premises where the offence was committed.................shall
be personally responsible for the fines and penalties which 
may be imposed for any offence under this Act.”

The evidence clearly establishes that the defendant was 
not the real offender, but he was condemned as the owner 
of the premises where the offence was committed.

By deed of lease passed before Barrette, notary, on May 
12, 1921, the defendant had leased the property where the 
offence was committed to one Oscar Philippe, who had been 
in possession since May 1, 1921.

How must we interpret the words “the owner of the 
premises where the offence was committed”? Surely the 
Quebec Legislature never intended to punish an innocent
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proprietor of a building under lease to a third party for Que. 
offences committed by this third party, without the owner’s 
knowledge or consent. It would seem only fair and reason- _1
able to interpret these words as the owner of the business Galipeau 
where the offence was committed, rather than the owner [ a qom_ 
of the building in which such business is being carried on. mission

Des
As a matter of fact, the Quebec Legislature has thus in- Liqueurs 

terpreted this section, for by the statute 1922 (Que.) ch. 31,DE QtEBEy- 
sec. 24, the said sec. 91 is amended by adding thereto the Duel.,., j. 
following paragraph :—

Whenever a person has been convicted of selling alcoholic 
liquor without a permit in any premises, the provisions of 
the Act, 1920 (Que.) ch. 81, and its amendments, respecting 
the owners of houses used as disorderly houses shall apply 
mutalis mutandis.

Now the statute 1920 (Que.) ch. 81, sec. 3, provides “Any 
person knowing or having reason to believe that any build
ing or part of a building is being made use of as a disorderly 
house may send to the registered owner, or to the lessor, or 
to the agent of the registered owner, or to the lessee of 
such building, a notice accompanied by a certified copy of 
any conviction as aforesaid, if any there be, by registered 
mail to the last known address of the said owner, lessor, 
agent or lessee, as the case may be."

And sec. 4 of the same Act provides “if such building or 
any part thereof still continues to be used as a disorderly 
home, any person may apply for and obtain an injunction
directed the owner.............restraining [him] from using
or permitting the use of such building or any other building 
for the purposes above mentioned."

In my opinion, the effect of this amendment is merely to 
state, in express terms, the real meaning and intention of 
sec. 91 prior to the said amendment.

The owner of the business where the offence was com
mitted, although not the real offender, may be convicted, 
but not the owner of the building in which such business is 
being carried on.

For these reasons, the appeal is maintained and the con
viction is quashed.

Appeal allowed.
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B. C. JAMES v. OCEAN ACCIDENT & GUARANTEE Co.
C. A British Columbia Court of Appeal, Macdonald, C.J.A., Marlin, Galli-

her, McPhillips and Eberts, JJ. A. August 2, 1921. 
Insurance ($IIIB—50)—Variation of contract—Burglary—Limi

tation as to liquors—Binding effect—“Common in hf.si-
DENCES.”

Where an application for burglary insurance has been accepted 
and the risk “covered” in accordance with the terms thereof, a 
clause inserted in the policy by the manager of the insurer, prior 
to the delivery of the policy, limiting liability thereunder for 
“wines and liquors,” at variance with the terms of the applica
tion, is not binding upon the assured. (The Court (per Mac lonald, 
C.J.A.) commenting but not passing upon the question whether 
$1,500 worth of liquor in these days, is “common” in a resi
dence, within the meaning of such limitation as to family stores 
“common in residences generally.”)

Appeal by plaintiff from the decision of Murphy, J, of 
January 12, 1921, in an action to recover $1,515 on a 
burglary insurance policy. On August 12, 1920, the plain- 
tiff, intending to take a trip, consulted a neighbour, one 
Watson, whom he knew to be an insurance agent as to ob
taining $1,000 burglary insurance on contents of his house 
during his absence. Watson undertook to get the insurance 
for him, and immediately communicated with one Hannah 
by telephone, who was provincial superintendent for the 
defendant corporation, and told him he wanted a burglary 
policy for the plaintiff for $4,000 covering the plaintiff's 
household property generally, the only specific property 
mentioned being a considerable quantity of silverware. 
Watson then gave Hannah certain details which Hannah 
filled into a formal application. Hannah then told Watson 
the plaintiff’s property was covered and that the premium 
would be $30, and he then sent the application to Watson's 
office for signing and filling in the approximate total value 
of the property insured and the applicant’s business address. 
Watson filled in the value of the property at $15,000 and 
the applicant’s address and signed it. The application set 
out the articles to be covered which included liquors the only 
limitation being for money or securities to $50. On king 
advised that the property was covered, Watson told the 
plaintiff that his property was insured as set out in the 
application and the plaintiff went away on his trip. On 
receipt of the application duly signed, Hannah made out the 
policy, but inserted in it without the plaintiff's or Watson’i 
knowledge, a clause limiting the liability for “wines and 
liquors” to the extent of $50 only. The policy was then 
sent to Watson, who without seeing the change that had 
been made in it from the application, forwarded it to the



[70 D.L.R.

E Co.
Martin, Cal!,. 
921.

CLARY—LlMI- 
MON IN RESI-

becMi accepted 
ns thereof, a 
insurer, prior 
ere under for 
the applies- 

O' Mac mnald, 
ition whether 
i” in a resi- 
family stores

rphy, J. of 
1,515 on a 
, the plain- 
hbour, one 
it as to ob- 
f his house 
* insurance 
ne Hannah 
nt for the 
a burglary 

1 plaintiff’s 
c property 
silverware, 
■h Hannah 
)ld Watson 
e premium 
d Watson's 
total value 
■as addre«s. 
15,000 and 
lication set 
rs the only 

On being 
n told the 
out in the 
trip. On 

ide out the 
r Watson's 
wines and 

was then 
: that had 
d it to the

70 D. L. R.) Dominion Law Reports. 577

C.A

Ocean

plaintiff. On the following day the plaintiff's house was B.C. 
entered by burglars and wines and liquors valued at $1,515 
were stolen. Reversed.

R. S. l.tnnie, for appellant.
E. J. Grant, for respondent.
Macdonald, C. J. A. (dissenting) :—There was, to my Accident 

mind, no agreement on the part of the defendant to cover 4 
the risk pending the issue of the policy. While Mr. Hannah, GlJAc*N 
the defendant’s manager, filled out the application form on —-
information furnished him by Mr. Watson over the tele- *Ur""- J A 
phone, there was one item of information lacking to enable 
Mr. Hannah to say whether he would take the risk or not ; 
that item was the value of the plaintiff’s property. When 
the application was finally completed and returned to Mr.
Hannah he was then, for the first time, in a position to deal 
with it finally, he might then either accept or reject it or, to 
put it in another way, he might then have offered the p ain- 
tiff a policy on the exact terms of the application or on 
different terms, which policy would become binding upon 
the parties only if and when accepted by the plaintiff.

I do not think the evidence sufficient to justify the con
clusion that there was an acceptance of any risk whatever 
in the absence of the particulars of value upon which Mr.
Hannah insisted.

I would therefore, dismiss the appeal.
Martin, J.A. :—On August 12 last the plaintiff, who was 

going away that night for a short time from his home in 
Vancouver, applied to an insurance agent, J. H. Watson, 
for $1,000 burglary insurance on his household furniture 
effects, and supplies, etc., and Watson forthwith made 
application on plaintiff’s behalf by telephone to the defend
ant corporation, through its provincial superintendent, J.
R. Hannah, for a policy to that extent covering insurance 
on plaintiff’s household property generally, no particular 
kind of property being specified except that there was a 
large quantity of silverware. In the course of that conver
sation, Hannah asked for and was given by Watson certain 
details which Hannah took down and wrote into a formal 
application (known as a pink sheet form) which states, 
inter alia, that:—“The. insurance under this policy shall 
attach to and apply specifically as follows : On gold and sil
verware, watches, precious stones, jewelry, plated ware, 
wearing apparel, ornaments, glassware, furs, laces, rugs, 
tapestries, paintings, etchings, engravings, mirrors, and 
their frames, piano, organ, pianola, lyraphone, drawings,
87—70 D.I..R.
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B.C. library books, clocks, bronzes, bric-a-brac, china and fancy 
JX crockery, furniture, beds and bedding, linen, carpets, mat- 
-— tings, curtains, shades, awnings, sewing machines, trunks, 

James valises, cameras, umbrellas, canes, stoves, range and fur- 
Ocean nace, articles de vertu, statuary, baby carriage, music, 

Accident musical and professional instruments, tools, sporting outfit, 
Guarantee*1'***8™* am* P°°* tables, cues, racks, and balls, guns, fishing 

Co. rods, and reels, bicycles, lamps, electric light, plumbing, gas 
M.riâr-j a ant* water fixtures, household goods, kitchen utensils and 
" supplies, provisions, fuel, wines, liquors, cigars, cigarette 

and personal effects and family stores common in residences 
generally, including fifty dollars ($50) in money and securi
ties for money................Premium $30.”

After so doing he, Hannah, told Watson, still over the 
telephone, that the plaintiff’s property was covered and 
that the premium would be $30 and Watson thereupon com
municated that fact to the plaintiff who was satisfied with 
the assurance that his property was covered and went away 
in that belief for about a week. Hannah says that after 
he told Watson “it was alright, we shall cover him” ( /.<„ the 
plaintiff), he sent the application over to Watson's office for 
signing and completing some information <“details”) 
which Watson could not give over the telephone, and that 
Watson filled in the required information, and signed the 
application and sent it back to Hannah, who says that after 
he received it in that completed shape, “we looked into the 
details and proceeded to issue a policy," without further 
conversation. “The application came to us on the 12th and 
on the 13th it would be issued and sent over to him," i.e„ 
Watson, whose office was across the street, and Watson 
mailed it to the plaintiff without noticing that as regards 
liability for liquors it did not conform with the application. 
The only information that Hannah desired was the business 
address of the insured in answer to question 8, and particu
larly “the approximate value of the property being cov
ered," in answer to question 12 of the application, that 
being, he says, “a very important feature as this is a big 
policy for burglary.” This information, viz., of “the ap
proximate total value of the property covered by this assur
ance” in clause No. 12 of the application, was supplied and 
written in to said question clause 12 by Watson as “$15,000,” 
and he also wrote the word “retired” in answer to question 
8, all the other writing therein, except Watson’s signature, 
Hannah admits is his, and he also admits that he sent noth
ing to Watson except said application. The position is then
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clear, to me at least, that a contract for insurance was en- B C- 
tered into at the time Hannah told Watson the plaintiff was C A
“covered" and the only policy that could be issued would be -----
one which was in accordance with the terms set out in the jAtMKS 
application form which was filled out by Hannah and ocean 
accepted by him as completely satisfactory, even in all its Accident 
details, when it was returned to him by Watson after heGuAR*NTEE 
correctly supplied the only further information that was Co. 
asked for. If there was anything that was not satisfactory, Mlr^—, 
then was the time for Hannah to object to anything, either 
in substance or in detail. But it clearly appears from his 
cross-examination that he knew that the policy was to be a 
general covering one, including valuable silverware, and that 
the question of the moral hazard (as regards the plaintiff's 
character) had been raised and settled, upon Watson’s 
recommendation, to his satisfaction as Hannah admits leav
ing only the total amount of the value of the property cov
ered to be filled in:—

“He wanted a covering, including his silverware, and 
knowing the amount of $4,000 was a large amount, we 
wanted that answer to the question No. 8 [12] I think it is, 
giving us the total amount of—The value of his property?
Yes. But you did not object to the moral hazard, or to the 
amount, or anything else? No, we didn’t object any. It 
was not discussed? Well, I asked Mr. Watson as to the 
moral hazard. He said Mr. James was a friend of his and 
a neighbour and he recommended him to us.

And that satisfied you ? That quite satisfied me, yes.”
The dispute arises from the fact that Hannah undertook 

to insert in the policy, unknown to Watson or the plaintiff, 
a clause limiting liability for “wines and liquors to the ex
tent of $50 only." In my opinion, however, this was an 
unwarranted attempt to vary a contract which I regard as 
complete in all respects according to our decision in West
minster Woodworking Co. v. Stuyvesant Ins. Co. (1915),
25 D.L.R. 284, 22 B.C.R. 197 ; the principles of which cover 
this case, and Hannah had no more right to limit his com
pany’s liability on, say, a cask of port than on a sofa or a 
silver epergne, or a piano, which beyond all question would 
be covered by the policy. It would be strange, indeed a 
sinister thing, in business morality, if the principal repre
sentative of an insurance company were to tell an appli
cant for insurance that his application was “all right" and 
his property "covered" and yet escape liability by the inser
tion in the policy issued immediately in pursuance of such
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B.C. a contract of a clause of limitation respecting a matter 
which was not even mentioned when the application was 

——1 under discussion and consideration. The decisions cited 
James by my brother McPhillips in his judgment, with which I 
Ocean a8reeil' >n the Westmiiuter case, 25 D.L.R. 284, shew that 

Accident a company cannot shelter itself behind private instruction, 
( i ARANTEBUn*tnown to t**e assuret*> given to its officers not til issue 

Co. a policy without such a reservation as regards liquor, and as 
-— the Judge below has found that Watson had no notice of such 

M«rtm, J*a reserVation, there, is nothing to prevent the operation of 
said principle which is invoked by the plaintiff.

The only other point requiring notice is that the applica
tion purports, it is submitted, to restrict liability for wines
and liquors thus:—“On............... plumbing, gas and water
fixtures, household goods, kitchen utensils and supplies, pro- 
visions, fuel, wines, liquors, cigars, cigarettes, anil personal 
effect and family stores common in residences generally, in- 
eluding $50 in money. . .

On this submission, I am of opinion, in the first place, 
after careful consideration of the construction of the whole 
clause, that the words of limitation, “Common in resiliences 
generally,” apply only to the next antecedent class of “family 
stores" ; if they do not, then they apply equally well to ail 
the preceding classes of property because there is no line of 
demarcation ; and in the second place, even if they are to be 
given a wider ambit, there is no evidence whatever to shew 
what amount of wines or liquors is “common in residences 
generally" in this Province. And I think it would be im
possible to adduce satisfactory evidence on such a point, 
because it is common knowledge, gleaned during these recent 
years of prohibitory and temperance legislation ami agita
tion, that in a great many (it may possibly be in most, for 
all I know) residences, no wines or liquors are kept at all, 
and furthermore, there would be a vast difference in those 
residences where they are kept between the custom nr prac
tice of the rich man in his big residence and the poor man 
in his small one. If the expression “common" use can be 
given any sensible application at all (and I think it cannot 
and therefore should be disregarded), that can only be 
accomplished by restricting this application to different 
classes of residences, because it is an obvious impossibility 
to arbitrarily jumble “uncommon" residences together and 
attempt then to extract a “common” user therefrom and 
therein. What might be a most unreasonable store of wines 
and liquors in one residence would be quite a reasonable



I would dismiss the appeal.

Eberts, J.A., would allow the appeal.
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one in another, having regard to the means and habits of B.C. 
their respective owners. But I do not think such a special 
and limited construction can properly be given and the 
clause in the fact of its positive statement that "residences 
generally,” and not in particular, are to be taken as the test 
of “common use," and as the point comes back to something Accident 
that is not, in my opinion, susceptible of legal proof and, Guar*nteb 
therefore, should, as I have said, be disregarded. But in any Co. 
event it is perfectly clear to me the Court should not attempt, Mir^—, A 
without evidence, to embark upon such a wild speculation 
as is involved in the expression under consideration, and I 
for one must decline to express any opinion whatever (even 
if I were qualified to do so, which I am not) upon the ques
tion whether $1,500 worth of wines or liquor, in these days 
of greatly increased prices of such liquids, is "common" in 
a residence of the class in question, which must be a high 
one, for the personal property therein is of the value of 
$15,000.

It follows that, in my opinion, the appeal should be allowed.

Galuher, J.A. (dissenting) :—In my opinion, the trial 
Judge came to the right conclusion. I cannot find upon the 
evidence, that Hannah at any time accepted any risk or 
gave any covering other than as contained in the policy 
issued. When the application came back to him with the 
value filled in it was then up to him to accept or reject. He 
accepted with the limitation as to wines and liquors, and it 
was then for the plaintiff to accept or reject the policy. Un
fortunately, James was away and Watson, who seems to 
have been acting for him, gained the impression that the 
policy was at large as to the liquors, but if he were to be 
treated as acting for the corporation he would only be a sub
agent at most and could not bind the corporation in this 
regard. The trial Judge had dealt with this phase of the 
case, and I agree in his conclusions.

McPhillips, J.A.:—I have had the opportunity of per
using the reasons for judgment of my brother Martin, and 
1 am in entire agreement with them, and feel that I can
not usefully add anything thereto. It follows that, in my 
opinion, the appeal should be allowed.

Appeal allowed.
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Ont. HUTTON ». DENT.
App. Div. Ontario Supreme Court, Appellate Di via ion, Maclarrn, Magtt, 

Hodyins and Feryuson, JJ.A. November 13, 1922. 
Contracts ($VIA)—Assignment of agreement for sale of lanb-

COVENANT OF INDEMNITY AGAINST DEFAULT OF PURCHASER- 
DEFAULT OF PURCHASER—SALE OF LAND BY MORTGAGEE—LIA
BILITY UNDER COVENANT.

Where the purchaser under an agreement for the- purchase 
of land agrees to assume a certain mortgage on the land, and 
the assignor upon an assignment of the agreement covenants to 
pay to the assignee any sums which shall become in default 
under the articles of agreement, and the purchaser makes de
fault, and the land is sold by the Court, and by leave of the 
Court bought by the assignor and subsequently resold, the 
assignor is liable under the covenant for the amount due after 
being credited with the sum realised at the sale. The fact that 
the assignee was not at the time of bringing the action in g 
position to convey the lands to the assignor when the sum? 
covenanted to be paid had been paid cannot be pleaded by the 
assignor by whose fault together with that of the purchaser the 
inability arose. The action being an ordinary action on a coven
ant the rules as to contract apply and govern.

Judgment ($IV)—Foreign—Action on—Consideration by Courts 
of matter which should have been brought before the 
foreign Courts.

In an action on a foreign judgment the Court will not enter
tain any matter which should have been raised by way of defence 
to the foreign suit, or which being properly a ground of appeal 
is cognisable only by the appellate tribunal of the country in 
which the judgment was pronounced.

Appeal from the judgment of Mowat, J. (1922), 22 
O.W.N. 339, by which he directed judgment to lie entered 
for the respondent for $5,582.32, and interest upon the 
appellant’s covenant. This covenant was contained in an 
assignment dated May 21, 1913, to the respondent of an 
agreement for the purchase of certain lands in the North
west by one H. W. Boles from the appellant. Affirmed.

Slaght, K.C. and J. P. Walsh for appellant.
F. H. Thompson, K.C., for respondent.
Hodgins, J.A. :—The covenant is in the following words:
“And the said assignor (the appellant), doth further for 

himself, his heirs, executors, administrators and assigns 
covenant, promise and agree with the-said assignee his 
heirs, executors, administrators and assigns that in case 
of default by the purchaser in payment of any sum or sums 
of money which shall become due or owing under the arti
cles of agreement and that (sic) he will forthwith on 
demand well and truly pay or cause to be paid to the said 
assignee his heirs, executors, administrators or assigns any 
sum or sums so in default.”

(Note: The agreement provides that wherever the mascu
line term is used it shall include the feminine).
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On reference to the original agreement which was thus Ont. 
assigned, it would appear that the purchaser Boles, bought App Div
the property from the appellant for $5,635, which he was ----
to pay as follows : $900 cash; $1,000 by assuming and pay- Hutton 
ing off a mortgage to the Canadian Mortgage and Investment Pent.
Co. and the balance by instalments during 1914, 1915 and ----
UK, together with interest. “vl“' , A"

In the Saskatchewan action a judgment was recovered 
upon this covenant and an order was made for the sale of 
the lands and payment by the appellant of any deficiency 
after crediting the money realised at the sale. The respon
dent having obtained the leave of the Court to bid bought 
the property at the Court sale for $500. The trial Judge 
here, while declining to permit the respondent to recover 
upon that judgment, allowed him to succeed upon the origi
nal consideration (the covenant in question) upon which, 
as well as upon the judgment, this action has been brought.

It would appear that the mortgage referred to in the 
agreement as being made to the Canadian Mortgage and 
Investment Co. having become in default, proceedings were 
taken on it after the purchase by the respondent and the 
land was sold. In consequence of this the respondent is 
unable to convey the land to the appellant should she be 
prepared to pay the judgment.

It was very strongly urged that the respondent by his 
purchase had taken the land in satisfaction of the debt or 
that he was bound to have kept it at all hazards, so as to be 
able to hand it over to the appellant when she was asked to 
pay. And further that not having done so he could not 
recover either upon the judgment or the covenant.

Recovery in this action upon the Saskatchewan judg
ment is open to the objection, given effect to by the trial 
Judge, that it is, so far as formal proof goes, uncertain in 
amount, but the effect of what took place under it must be 
considered. The action of that Court which had jurisdic
tion over the parties, was in effect to realise the value of the 
purchaser’s interest in the lands and give him the benefit 
of that value upon his debt and the appellant got the like 
advantage. This result is in accordance with the old settled 
practice in this Province and in England in similar cases.
Sanderson v. Burdett (1871), 18 Gr. 417; Skelly V. Shelly 
(1871), 18 Gr. 495; Sugden on Vendors & Purchasers, 14th 
ed., p. 267. It calls for no comment except to say that it is 
not inequitable to ask payment of the balance of the pur
chase price, if the interest which the purchaser acquired
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Dent.

Hodgins. J.A.

under the sale agreement is liquidated and applied tn reduce 
his indebtedness. As the appellant attorned to the jurisdic- 
I on of the Saskatchewan Court she cannot complain of its 
procedure, and in this case she not only does not do so but 
contends that she is relieved of liability by what was done.

'Vhether or not, if the respondent had remained owner 
of the property by the combined effect of the assignment of 
V ■ a> pellant’s interest to him and of his acquisition of the 
purcl asir’s interest, he would now be bound to convey the 
land to the appellant as a condition of enforcing his rights 
tv on the covenant, it is useless to discuss. But it cannot be 
ontended that his purchase at the Court sale put him in the 

pos tion of a person who was bound to indemnify the appel
ant against prior mortgage. By virtue of the covenants 

foies and of herself in the sale agreement and in the 
signment thereof to the respondent, Boles in the first place 
d then the appellant were, as to the respondent, required 

t pay off this encumbrance. By the sale agreement he 
"came entitled to have the covenant of Boles to discharge 

t'-n mortgage performed by him and if not by him then by 
the a] pellant and to enforce that right. It seems, however,

. t after his purchase at the sale he paid $200 and $300 
V s mortgage, after which the mortgagee therein exer- 

c's d his power of sale and sold the property, thus cutting 
lit the estate of the respondent as well as that of the appel- 

le’it and Boles if they still retained any interest therein, 
once by no fault of his but by the default of Boh s and of 

' o ; Proliant, the respondent was not at the time when this 
action was begun in a position to convey the lands to the 
til pellant if and when she paid what she had convenanted to 
pay.

If this were a case between mortgagee and mortgagor 
the facts would bring it within the exception to the equit
able doctrine set forth in Palmer v. Hendrie (18591,27 
Beav 349, 54 E.R. 136; (1860), 28 Beav. 341, 54 E.R. 397; 
Walker v. Jones (1866), L.R. 1 P.C. 50, 16 E.R. 151. This 
exception allows recovery to be had in cases where the land 
has by the default of the party liable to pay the debt passed 
out of the hand of the mortgagee.

In Coote on Mortgages, 8th ed., ch. 47, at p. 993, this state
ment is made:—

"The inability of the mortgagee to reconvey will not bar 
his right of action on the covenant, or other remedies, if 
such inability arises from any default of the mortgagor. So. 
where a mortgagee of leaseholds has after foreclosure of
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subsequent mortgagees, been ousted from the estate for Ont. 
breach of covenants which the mortgagor's executors ^pp I>iv 
should have kept, the mortgagee may prove against the -—
mortgagor's estate." Hutton

See also Fisher on Mortgages, Can. ed. 1910, vol. 2, pp.
985-988 ; 21 Hals., p. 271, sec. 478; Worthington <$• Co. v. ——
Abbott. [1910] 1 Ch. 588, Sir W. M. James, V.C., said in ReHod“"*' J v 
Bur nil: Burrell V. Smith (1869), L.R. 7 Eq. 399, at p. 408, 
the case upon which the text of Coote is founded : “He (the 
mortgagee) has simply by ris major or rather by the de
fault of his mortgagor been deprived of the thing which 
he held as security for his debt." And in Rudge V. Richrnx 
(1873), L.R. 8 C.P. 358, a plea by a mortgagor that the 
mortgagee has sold under her power of sale and having 
thus parted with the property was disabled from suing 
for the balance of the debt after crediting the proceeds of 
the sale was struck out.

In this Province the following cases established this ex
ception: Pegg v. Hobson (1887), 14 O.R. 272; Beatty v.
Bailey (1912), 3 D.L.R. 831, 26 O.L.R. 145.

I think the principle upon which this exception depends 
is one which obtains between vendor and purchaser for it is 
one of reason and common sense. This is an ordinary action 
on a covenant and the rules as to contract apply and govern 
the rights of the parties. In Fry on Specific Performance,
6th ed., p. 442, secs. 940, 941, it is said “A defendant who 
has waived the performance by the plaintiff of what was on 
his part to be performed cannot, of course, use the non-per
formance as a defence. . . . Still more clearly if pos
sible is non-performance by the plaintiff excused when that 
has resulted from the neglect or default of the defendant.
So where the purchaser prevents the vendor from complet
ing his title, he will be compelled to forego an objection he 
may raise on the score of that incompleteness."

This statement is founded in Hotham v. East India Co.
(17871. 1 Term. Rep. 638, 99 E.R. 1295, and Murrell V.
Goodyear (1860), 1 De G. F. & J. 432, 45 E.R. 426, 125 R.R.
498. The former case was one of contract. Ashhurst, J„ 
in speaking of the necessity for a certificate of short ton
nage says, p. 645: “It is unnecessary to say whether the 
clause relative to the certificate be a condition precedent or 
not; for granting is to be a condition precedent, yet the 
plaintiffs having taken all proper steps to obtain the certifi
cate and it being rendered impossible to be performed by 
the neglect and default of the company’s agents, which the
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Ont. jury found to be the case, it is equal to performance."
The head note of Murrell v. Goodyear is as follow*:— 
“The assignees of an insolvent put up for sale an estate. 

Hi'tton which had been impressed with the character of personality, 
P^T. Rod which, if it retained that character, belonged absolutely
----- to the insolvent. A purchaser upon investigation of the

title discovered that there was good reason to contend that 
a prior owner had elected to take the estate as realty, in 
which case the fee belonged to the heir of the insolvent's 
late wife, the insolvent himself being only tenant by the 
curtesy. The purchaser, after some correspondence in which 
he required the concurrence of the heir abruptly gave notice 
to determine the contract, and immediately afterward» 
bought up the title of the heir. Held, that he could not avail 
himself of this purchase to defeat his contract, but that he 
had thereby removed the objections to the title, and specific 
performance was decreed against him, allowing him the 
expenses of his purchase from the heir.”

In 27 Hals., p. 58, sec. 99, dealing with Specific Perform
ance the deduction made from the same cases is thus stated. 
“Non performance by the plaintiff cannot be relied on by the
defendant where................. it has been caused by breach
of contract or by prevention on the part of the defendant.” 
In Mackay v. Dick (1881), 6 App. Cas. 251, it is decided 
that if, in the case of a contract for sale and delivery, which 
makes acceptance of the thing sold and payment of the 
price conditional on a certain thing being done by the seller, 
the buyer prevents the possibility of the seller fulfilling the 
condition the contract is to be taken as satisfied.

The cases of Thomas V. Fredricks (1847), 10 Q.B. 775 
116 E.R. 294, and Bradley v. Benjamin (1877), 46 L.J. 
(Q.B.), 590, are based upon the same principle. In the 
latter case (at p. 591) the decision proceeded on the fact 
that “the defendants by their own voluntary act put it out 
of the plaintiff’s power to procure and disabled themselves 
from receiving the benefit for which they engaged to pay.”

Here the mortgage proceedings which resulted in the loss 
to the respondent as well as to the appellant of the land in 
question were taken under the mortgage to the Canadian 
Mortgage and Investment Co. which, under the agreement 
for sale was to be assumed and paid off by the purchaser, 
Boles. It is the mortgage money secured by this mortgage 
that the appellant in the agreement between her and the 
respondent dated May 21, 1913, covenanted, promised and 
agreed to pay in cases of default of payment thereof by the
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purchaser Boles. The appellant is therefore not in a posi
tion to raise the objection which was so strongly argued 
before us as a bar to recovery against her. The amount due 
on the covenant after crediting the price paid by the appel
lant at the sale, is practically the same as would have been 
recoverable in case Boles had refused to carry out the con
tract and had been sued for damages.

The two weeks allowed for election to take a reference as 
to amount will be extended until two weeks after the de
livery of this judgment, otherwise the appeal must be dis
missed.

Maclaren, J.A., concurs with Hodgins, J.A.
Magee, J.A.:—I agree with my brother Hodgins that this 

appeal should be dismissed. It is not necessary to express 
an opinion whether the plaintiff was precluded from recov
ering upon the Saskatchewan judgment by reason of uncer
tainty in amount. The amount was certain and execution 
could have issued upon it, but that amount was reduced by 
subsequent events at the sale under the Court’s order at 
which the plaintiff happened to be the purchaser. The 
amount realised by sale had to be credited on the judgment 
just as a subsequent payment of money would be credited 
or moneys realised from collateral secui ities but those sub
sequent credits though arising out oi concurrent relief 
granted to the plaintiff hardly seem to render the judgment 
uncertain.

The defendant was a party to the judgment unappealed 
from which allowed the plaintiff to become purchaser and 
he was not acquiring the property by title paramount. It 
is not necessary to consider what would be the result if it 
were a case of mortgagee suing the mortgagor upon this 
covenant for payment.

Ferguson, J.A. :—I agree in the result proposed by my 
brother Hodgins, and have little to add to his reasons. The 
Saskatchewan judgment awards the plaintiff a sum certain, 
$4,563.52 and interest. On the entry of the judgment that 
sum was presently payable, and execution might have been 
issued therefor. The judgment further directs that the 
lands which form the subject matter of the contract, should 
lie sold by the Court, and the proceeds applied towards pay
ment of the amount awarded to the plaintiff.

The judgment allowed the plaintiff to bid at the sale, and 
the plaintiff became the purchaser at a sum less than his 
claim. It is argued that the paragraph in the judgment 
which allowed the plaintiff to bid at the sale was unequit-
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Ont. able, unjust and contrary to law, in that it permitted the 
—~ plaintiff to purchase the lands without releasing his claim 

pp' lv' for the balance, and that the effect of the transaction was 
Hutton to allow the plaintiff to have both the lands and his moneys. 
Dent *"or the P|'°I,osition that this was contrary to law, the ile-
___ ' fendant relies upon Sayre and Gilfoy v. Security Trust Co

(1920), 56 D.L.R. 463, 61 Can. S.C.R. 109.
In the reported opinions of the Judges of the Supreme 

Court of Canada, there are several statements that indicate 
that had the defendant appealed, it would have been held 
that a judgment allowing the plaintiff to purchase1 at less 
than his claim was not in accordance with the laws of Sas
katchewan, but the parties to this action were both More 
the Court in Saskatchewan. No appeal was taken, and it 
seems to me that the objection now raised could and should 
have been raised in the Saskatchewan Court, and not having 
been raised in that Court, cannot be raised in this Court, 
for this Court cannot sit in appeal from a Saskatchewan 
Court. See the cases collected and reviewed in Piggott, 
Foreign Judgments, 2nd ed., vol. 1, pp. 100-3, where the law 
is stated as follows :—

“In an action on a foreign judgment the English court 
will not entertain any matter which should have been raised 
by way of defence to the foreign suit, or which, being pro
perly a ground of appeal, is cognisable only by the appellate 
tribunals of the country in which the judgment was pro
nounced." (p. 102).

“The tribunals of all nations must in their several de
grees be considered ei|ual in their dignity and in their 
powers of administering justice:—‘The courts in this coun
try have no right, praising themselves to say, we will ad
minister the law better and do more justice than the other 
court will. Courts must respect each other.”’ (p. 1031 
[Per James, L.J., in Fletcher V. Rodgers (1878), 27 W.R. 
97.]

I am also of opinion that had there been no sale, or if the 
Court sale was held to be invalid, and the first mortgagee 
had foreclosed or sold, so that the plaintiff was unable to 
convey, yet because it was the duty of the defendant to pay 
off the first mortgage she cannot in an action on the coven
ant, set up the plaintiff’s inability to convey. To allow her 
to do so would be to allow her to take advantage of her own 
default.

Appeal dismissed.



70 D.L.R.] Dominion Law Reports. 58!)

It, ELECTION of C'ROSMAN and of MrLEOD; Ea Parte HOWARD. N.B.
Veu- Branau'iek Supreme Court, Appeal Division, Hazen, CJ., ll /iilr App. Div. 

and Grimmer, JJ. Jane S, 1S2J,
Elections (01V)—Municipal councillors—Quo warranto pro- 

CERDING8—Discretion of Court—Delay—Municipalities 
Act, 1012 (N.B.), ch. 6, sec. 30—Construction.

An application for rule niai for ipio warranto on a county 
councillor to shew cause by what right or authority he claims 
office will not be- granted where there has been unnecessary delay 
in making the application. Where the election was held in 
October and the application was not made until the following 
April there having been two previous sittings of the Court at 
which it might have been made, the councillor having been before 
the application sworn in and taken his seat without objection is 
unnecessary delay sufficient to defeat the application.

An election will not be invalidated on the ground that the 
councillor was not sworn in within 30 days after the election, 
where he was duly sworn in at the first council meeting in ac
cordance with the custom throughout the Province.

Motion for rule niai for quo warranto calling upon Gros
man and McLeod to shew cause by what right or authority 
or warrant they did claim to represent the Parish of St.
Marlins in the County Council of the City and County of 
St. John. Rule refused.

E. Allison MarKay, for relator.
IV. M. Ryan, contra.
The judgment of the Court was delivered by 
Hazen, C.J.—These two cases were argued together. In 

each an application was made for a rule nisi for a quo war
ranto calling upon Robert B. Crosman and Reuben E.
McLeod respectively to shew cause by what authority they 
claim to represent the Parish of St. Martins in the County of 
the City and County of Saint John as county councillors in 
the county council of the said City and County of Saint John.
An election for the municipal council was held on October 
18,1921, and the vote in the Parish of Saint Martins was as 
follows :—Crosman, 159; McLeod, 155; Shanklin, 149; Kane,
125; Mosher, 108; Black, 106 ; Howard, 94.

The two councillors against whose elections proceedings 
are taken were at the head of the poll, while Howard, the 
relator, was the candidate who received the fewest votes.
The parish clerk returned Shanklin, Crosman and McLeod 
as duly elected. The motion for a rule was made on the 
grounds that neither Crosman nor McLeod were qualified 
to become candidates at the election through not possessing 
the qualification required by the Municipalities Act. In the 
view I take of the matter I do not consider it necessary to 
consider this question.

I The election, as previously stated, was held on October
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18, 1921, ami application for a rule was made for the first 
time on April 11, 1922, nearly 6 months afterwards, and it 
was claimed by counsel acting on behalf of Crosman and 
McLeod as a preliminary objection that the application for 
a rule should not be entertained as there was unnecessary 
delay in making it, and that it was open to the Court to 
exercise its discretion in the matter. Application might 
have been made at the sitting of this Court in the month of 
November or in the month of February, but no application 
was so made, and the matter was delayed until the last term, 
which opened on April 11. It appears that a session of the 
municipal council was held on January 17, 1922, 3 months 
after the date cf the election, and that the said Crosman 
and McLeod were then, without objection, sworn in as coun
cillors before the county secretary, and took their seats and 
acted as such at that meeting and have continued to dis
charge such duties as may be necessary since that date. I 
think there has been unnecessary delay in making the appli
cation, and that in the exercise of its discretion the Court 
will be fully justified in refusing the rule on this ground.

In the case of The Queen V. Hodson (1842), cited in Reg. 
V. Greene (1843), 4 Q.B. 646, at p. 648, 114 E.R. 1042, at 
p. 1043, fully reported 11 L.J. (Q.B.) 219, the Court re
fused quo warranto against a burgess who was enrolled in 
November where the application for the rule was not made 
until the last day of the succeeding Hilary Term. In this 
case Lord Denman, C.J. said, 11 L.J. (Q.B.), at p. 219:—

“In this case cause was shewn against a rule for a quo 
warranto whiclt had been moved for against a burgess of 
Lichfield who had been in rolled in November, 1841, and a 
motion was not made for a quo warranto until the last day 
of Hilary Term. We do not say that we will under no 
circumstances entertain such an application, but we shall 
require proof of some good reason for the delay, and it cer
tainly is in the first instance apparently very vexatious and 
improper that such a matter should be kept back for an 
unnecessary time * • * * * We think, acting upon a dis
cretion which we always have exercised as to quo warranto 
we ought to discharge the rule.”

In Rex v. Rowlands, [1906] 2 K.B. 292, 75 L.J. (K.B.) 
501, at p. 503, Lord Alverstone, C.J., said:—

“I think further that the delay in applying for this order 
nisi raises a serious difficulty. Notice of the intended elec
tion was published on January 11, a candidate for the office 
was proposed and was elected on February 3. Yet this
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rule will was not moved until April 27, upwards of ten 
weeks later. It was the duty of the prosecutor to apply as 
promptly as possible. Therefore this rule ought to be dis
charged.”

This last case was an application for an order nini to 
shew why an information in the nature of a quo warranto 
should not be exhibited against one William Rowland to 
shew what authority he claimed to exercise the office of a 
guardian of the Board at Buckley in the County of Flint 
upon the ground that the office was full at the date of his 
election.

In the present case no good reason—in fact no reason at 
all, was shewn on behalf of the relator, Howard, for the 
delay of nearly 6 months in moving in the matter, and it is 
certainly, in the language of Lord Denman, C.J., apparently 
very vexatious and improper that such a matter should be 
kept back for such an unnecessary time.

Another ground on which it was sought to have the elec
tion set aside was that the provisions of sec. 36 of the Muni
cipalities Act, 1912 (N.B.), ch. 6, had not been complied 
with. This provides that no councillor shall act as such 
until he has subscribed to the oath a form of which is given, 
which oath may be administered by any Justice of the Peace 
for the County, and shall be filed forthwith with the county 
secretary, and unless such councillor shall subscribe such 
oath within 30 days after his election, he shall be deemed 
to have refused to serve, and shall be liable to pay the sec
retary-treasurer a fine not exceeding $40, as the by-laws of 
the council may prescribe.

In the present case Crosman and McLeod were not sworn 
in until the municipal council met for its first semi-annual 
meeting on January 17, 1922, and were then sworn in to
gether with the other members of the county council elected 
on the same date before the county secretary. If this point 
should prevail none of the members of the county council 
would be qualified to act and the proceedings of the council 
at its January meeting and at the meeting that will be held 
during the present month before this judgment is delivered 
would be absolutely illegal. The practice of the councillors 
being sworn in together at the first meeting after the elec
tion has, 1 believe, prevailed for many years, and is the cus
tom which prevails not only in St. John County, but in other 
municipalities throughout the Province. In any event, the 
rule being a discretionary one, I would certainly not be dis-
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N.B. posed to set aside the election of any county councillors on 
AppT~Div.such a «round.

---- In the case of The Quern v. Ward (1873), L.R. 8 Q B.210,
hr 42 L.J. (Q.B.) 126, it appears that Ward was chairman of 

.lection ^ ioca| board, and it was his duty to conduct and com- 
Grosman plete the election of members for the ensuing year, and if 
McLeod- ^airman became unable to act some other per-on was 
ex carte t° be appointed by the local board to perform such of hie 
Howard, duties as then remained to be performed. F. was appointed 

Haêën~c.j. by the local board to act as returning officer in case of 
nomination of the chairman as a candidate. Ward pub. 
lished a notice fixing the date of the election and the day 
for receiving nomination papers. He received a nomina
tion paper nominating himself, and afterwards continued 
to receive other nomination papers. More candidates were 
nominated than there were vacancies. Ward filled up the 
form of voting paper and sent it to be printed, with direc
tions for the printers to return it to F, and from that time 
forward everything was done by F. Ward was elected and 
returned by F. . No improper motive was imputed to Ward 
nor did his acts produce any inconvenience or in any way 
influence the result of the election. The Court in the exer
cise of its discretion refused leave to file an information in 
the nature of a quo warranto and I think exercising our 
discretion in the present case we should do the same. The 
affidavits in support of this rule imputed no corrupt, fraud
ulent or indirect motive for the act complained of as irregu
lar, nor do they allege that they have produced injustice, 
inconvenience or even any one result different from what 
would have followed the fullest compliance with the law. 
This is the language of the Court in the case of Tin King 
V. Parry (1837), 6 Ad. & El. 810, 112 E.R. 311.

In the case of The Queen v. Rector et al of Lambeth 
(1838), 8 Ad. & El. 356, 112 E.R. 873, the Court discharged 
the rule upon the ground that nothing was stated to shew 
that the result of the election was different from what it 
would have been if the irregularity had not taken place, 
and the same rule has been acted upon in the case of Thr 
Queen V. Cousins, reported (1873), L.R. 8 Q.B., at p. 216. 
In this case an information in the nature of a quo warranto 
in respect of an annual office of guardian of the hoard the 
election to which on May 14 on the ground that the mode of 
election adopted was not a proper one, was not applied for 
until January 13 following, and it was then not shewn that 
any ratepayer had been prevented from voting or that the
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result of the election was affected by the mode adopted and Que. 
in the exercise of its discretion the Court discharged the s ^ 
rule.

The rule must be refused.
Rule refused.

I'll HE r. I.A COMMISSION DES LIQUEURS DE QUEBEC.
Quebec Superior Court, DucIoh, J. May 29, 1922. 

Intoxicating i.iqi ors (jUIA—56)- Penalties for illegal trans-
TOKTATION—INCOMFATIRLH STATVms—Ql'FHIXl ACTS.

Two distinct and incompatible penalties cannot be imposed by 
law for the same offence. An offence for illegal transportation 
of liuuor being punishable by fine of $100 under the provisions 
of Alcoholic Liquor Act, 1021 (Que.), ch. 24, sec. 51, the penalty 
of $1,000 provided for the same offence by the Alcoholic Posses
sion and Transportation Act, 1021 (Que.), ch. 25, sec. 3, being 
incompatible with former, has no application by virtue of the 
provisions of the former statute.

Appeal from a conviction under the Quebec liquor laws. 
Reversed.

L. Cousineau, for appellant; /. N. Reauchamp, for respon
dent.

Dotais, J. :—In this case, the defendant-appellant was 
accused and convicted of having, on October 28, 1921, in 
the city of Hull, illegally transported alcoholic liquor con
trary to the statute provided in such case, and was con
demned to a fine of $1,000 and costs, failing payment of 
said costs to an imprisonment of three months in the com
mon jail in the District of Hull.

The Quebec Statute, 1921 (Que.), ch. 24, known as the 
Alcoholic Liquor Act, sec. 51, sub-sec. (1), provides that 
whosoever keeps or transports any alcoholic liquor in con
travention of sec. 44 of this Act, shall be guilty of an offence 
and liable, in addition to the payment of costs, to a fine of 
not more than $100.

The Quebec statute, 1921 (Que.), ch. 25, known as the 
Alcoholic Possession and Transportation Act, sec. 3, pro
vides that no alcoholic liquor shall be kept, possessed or 
transported in the Province (with certain exceptions 
therein contained which do not apply to the defendants in 
this case), and by sec. 6 provides that whosoever contra
vene any provision of this Act shall be liable, in addition to 
the costs of prosecution, to a fine of $1,000 and on failure to 
pay such fine and costs, to imprisonment in the common 
jail for a term of 3 months.

Both of the statutes were passed at the same session of
33—70 D.L.R.
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Ry. Bd. the Quebec Legislature. Both came into force on May 1 
1921.

We have thus two distinct and incompatible penalties 
imposed by law for the same offence. These two penalties 
cannot exist together, and furthermore sec. 140 of 1921 
(Que.), ch. 24, provides that “every provision in any gen- 
eral or special Act which is incompatible with this Act, is 
declared not to apply thereto.”

It follows that the defendant was illegally condemned to a 
fine of $1,000 and costs.

The appeal is therefore maintained ; conviction <iuashed 
with costs.

Appeal allowed.

CITY OK HAMILTON ». TORONTO, HAMILTON & BUFFALO
K. Co.

Board of Railway Commissioners. October 30, 1932. 
Railways (IIB)—Highway crossed by railway—Sewer under 

lracks—Raising tracks—Senior and junior -Railway 
Act, 1919 (Can.), ch. 68, sec. 269—General Orders Nos. 
74, 76.

Where a Dominion railway crosses a public highway the muni
cipality interested cannot require the railway company to pay 
any part of the cost of laying a sewer under the railway tracks 
or of raising the tracks to the new street grade. The senior and 
junior rule applies to such a case. Section 269 of the Railway 
Act, 1919 (Can.), ch. 68, and General Orders of the Board Nos. 
74 and 76 also apply. Section 268 does not apply.

Applications of the City of Hamilton for orders for the 
construction of sewers crossing the tracks of the C. P„ 
T. H. & B. and G. T. R. Cos. and for payment by the com
panies of the cost occasioned by the presence of the rail
ways.

The applications were heard at Hamilton, June 8, 1922.
F. R. Waddell, K.C., for the City of Hamilton.
J. A. Soule, for the T. H. & B.
John D. Spence, for the C.P.R.
W. C. Chisholm, K.C., for G.T.R.
F. R. Waddell, K.C., for the City of Hamilton. The Board 

should apply the same principle as in cases where the rail
way company is senior to the municipality. The city ii 
entitled to use the street for ordinary purposes below the 
surface.

W. C. Chisholm, K.C., for the G.T.R., relied upon the 
standard regulations. In order to get the proper level for 
the sewer it is proposed to raise the G.T.R. tracks about 3 
feet. The accepted principle has been in connection with
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nutting wires overhead, wires underneath, and sewers Ry- B<*. 
underneath the railway, that the municipality has paid all cirvor 
expenses. This is important as it has been a factor in Hamilton 
determining the principle of contribution. A contribution »• 
by the railways would involve an expenditure of millions Hamilton, 
of dollars which have been paid by municipalities in the * 
past without challenge. The G.T.R. has an easement which B^r^°
is used for the general advantage of the public and should J__ '
not be put to expense in connection with its use. ThereBo>'"' C”1""1 
should lie no departure from the principle laid down in 
previous decisions.

J. D. Spence, for the C.P.R. There is a very great differ
ence between the right of a municipality in respect to a 
sewer and its right in respect to a highway. The use of 
land situate on the highway for sewer purposes is not a 
highway use, it is something incidental to their rights in 
the land whatever they may be. Where they have a fee in 
the land it seems the most natural thing that they should 
lay sewers on their own property. Apart from the easement 
to cross we get, among other rights, the right to construct, 
and if by reason of our constructing under our plain rights 
to do so, we are made liable for very great costs in respect 
of works done by the municipality, then our right to con
struct on that highway is very seriously interefered with, 
it is to a very great extent taken away. If the municipalit- 
ties wish to construct sewers across our right of way it 
should not be at our expense. If the cost of works which 
the municipality may imagine later on is to be placed upon 
us at all it must be by direct legislation. On the principle 
as to distribution of cost between the municipality and the 
railway the effect of the rules and regulations of the Board 
should govern.

Mr. Commissioner Boyce:—These cases were heard to
gether, the arguments of counsel being confined to the ques
tion as to the distribution of the cost of the works, which 
the city asked for permission of the Board to carry on.
The work, common to all the applications, was the laying 
of a sewer, or a “storm overflow sewer," under the tracks 
of the railways, respectively, where they cross the streets 
in the city of Hamilton, referred to in the application of the 
city.

There is no dispute in any of the cases as to the necessity 
for the work. In every case the railway concerned raises no 
objection to the work being performed, and were it not for 
the special feature of the application by the city in insisting
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Ry. Bd. that the railway company should pay the cost of the work 
cirTor involved in extending the sewer across its tracks, and, where 

Hamilton necessary (as in two of the applications), the cost of raising 
v. the railway tracks, the application would, upon the consent 

Ha'milton, t° the work, hi of a nature provided for by sec. 269 (3) of 
* the Railway Ac., 1919 (Can.), ch. 68, and the regulations 

liRKf('o° Passed thereunder, and no order of the Board would have 
J__ ’ been necessary.

Boyce, comnr. jtl each case, therefore, an order of the Board was made 
authorising the work, and reserving the question of the 
apportionment of the cost thereof for further consideration.

The main contention of the city to which argument was 
directed at the hearing, and in subsequent submissions, was 
that, the city street involved in each case being senior (a 
statement not disputed by the railway concerned) its 
seniority continued and subjected the railway concerned to 
the payment of the extra cost involved in the crossing of 
that railway by the storm overflow sewer which the city 
was laying along the street, by analogy to the principles 
generally followed by the Board in applying what is known 
as the “Senior and Junior rule” to the crossing of the rail
ways by highways. The argument of Mr. Waddell, K.C., 
for the city involved, inter alia, the contention that the soil 
and freehold in the city street, crossed by the railway was 
vested in the city, and that the freehold carried with it the 
right to the subsoil, and that the placing of a storm overflow 
sewer by the city under its streets was a necessary and 
proper user of its own property to which the railway, at its 
crossing, became subject, as junior in point of time of estab
lishment, with consequent liability to contribute the addi
tional cost involved in carrying such sewer along the street 
under the railway.

Argument was also directed to the question as to the 
status and title of the city as regards its streets, and while 
a conclusion one way or another upon such contentions as 
were advanced, respectively, on behalf of the city and the 
railways, may not conclude the question of contribution to 
cost, more directly involved, it is desirable that due con
sideration should be given to what is involved in these res
pective contentions.

The status and title of the municipality as regards the 
street at the time of its crossing by the Dominion railway 
depends upon the construction to be placed upon the appro
priate sections of the Municipal Act then in force as defining 
such title. The Municipal Act of 1903 (Ont.), ch. 19, secs.
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598, 599, 601, carries forward the same definitions as are Ry- Bd. 
contained in R.S.O. 1897, ch. 223, secs, 598, 599, 601, and in ClTY or 
the former enactments there consolidated. These are, in the Hamilton 
form of the 1903 consolidation, traceable back far enough to -0|l^'NTU 
govern conditions at the time of the crossing of the Hamil-HAMILT0N’- 
ton streets by the railways in question. *

The apparent variation in definition as to title contained Bvcfaio
in secs. 599 and 601 of these enactments led to considerable ___'
discussion, and was the subject of judicial doubt as to just11"»". 
what was intended by the two sections: Abell v. Municipal 
Corp. of York (1920), 57 D.L.R. 81, 61 Can. S.C.R. 345;
Biggar’s Municipal Manual, 1900, at p. 818.

There is some ground in the wording of the two sections 
of the Act, 1903 (Ont.), ch. 19, referred to for the conten
tion that a lesser interest is intended by sec. 601 than by 
sec. 599, especially as the words “soil and freehold" used in 
sec. 599 are not carried into sec. 601, thus leaving it open 
to the construction that whereas by the former section the 
“soil and freehold” were vested, at that time, in the Crown, 
by the latter section, the street was placed in the possession 
and control of the municipality for local purposes, that is, 
that the freehold, by sec. 599 was vested in the Crown, pos
session, by sec. 601, in the municipalities for municipal pur
poses, which is in agreement with the respective headings to 
each section, as far back as the R.S.O. 1897, ch. 223, viz: 
sec. 599; “Freehold in the Crown”—sec. 601, “Possession in 
municipalities.” If, by sec. 599, as it then stood, the “soil 
and freehold" of a highway were, by statute, vested in the 
Crown, the same title in the same highway could not be in 
the municipality.

The difference of interpretation of these sections, doubt
ful as they seemed, led to a new section being introduced 
into the Ontario Municipal Act 1913 (Ont.), ch. 43, repro
duced in the R.S.O. 1914, ch. 192, as sec. 433, providing ai 
follows:—

"Unless otherwise expressly provided, the soil and free
hold of every highway shall be vested in the corporation, 
or corporations, of the municipality or municipalities, the 
council or councils of which for the time being have juris
diction over it under the provisions of this Act."

This enactment was not in the form of a declaration to 
settle the law owing to the conflict of interpretation of the 
former sections in the old Acts referred to, and therefore it 
was not retroactive but spoke from date of its coming into 
force (1913), and its effect was to vest the "soil" and “free-
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Ry. Bd. hold" of the highway in the municipality, “for the time 
cirror being, having jurisdiction over it under the prorisiinis of 

Hamilton this Act" (viz., the Act of 1913 (Ont.), ch. 43). It would 
»• seem, therefore, that the contention as to seniority or l ight! 

Hamilton *aa lo the railways involved) to use the subsoil of the- street!
a ’of Hamilton for the purpose now proposed rests (in On- 

Bvm*» tario) upon the legislation of 1913 above referred to, and
__that, from the date of the coming into force of the 191.1 Act.

Hare», comnr.such rights as are vested thereby accrued then to the city, 
and therefore, there would seem to be force in the conten
tion urged by the railways, that qua the railway, then in 
place, under Dominion authority, the municipality had ac
quired no seniority in the subsoil, but was junior to it, 
though senior as regards surface rights for highway pur
poses, and that the laying of water pipes under the street 
was not an incident to the city's title to the street, as de
fined by the Act.

Such is the condition of the legislation in one Province 
(Ontario). In all the Provinces of the Dominion the soil 
and freehold is not vested in the local municipality; e.g„ 
Quebec, where it is vested in His Majesty (in right of the 
Province), and in Manitoba, Saskatchewan and Alberta, the 
right of His Majesty (in right of the Dominion) to the soil 
and freehold of highways, has never been taken away. 
Seniority of a Dominion railway traversing various Prov
inces of Canada over highways would, therefore, depend 
upon the state of the Provincial law applicable to title in 
the highways of each Province, if seniority is to depend, as 
to the use of the highway for other than general travel, 
upon the local law governing title in soil and freehold. The 
question raised must, I think, be capable of decision upon 
more stable and uniform ground than this.

The provisions of the B.N.A. Act, 1867, relied upon in 
argument of counsel for the city are of importance as 
regards the railways concerned, all of which are “Works and 
Undertakings" of one or other of the classes specified in the 
exceptions (a) and (c) of sub.-sec. 10 of sec. 92 of the B.N.A. 
Act, but these provisions, themselves, and as interpreted 
and applied by judicial decision, do not seem to me to 
strengthen the city’s contention on the constitutional ground 
suggested in the argument. By sec. 92 of the B.N.A. Act. 
sub-sec. 13, “Property and Civil Rights in the Province" ii 
one of the classes of subjects as to whiejt the Provincial 
Legislatures may exclusively legislate, but by sub.-sec. Id 
specific exception is made of the works and undertaking!
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of Dominion Charter of the classes mentioned in (a), (6) Ry-JM. 
snd (r) thereof, and sub-sec. 29 of sec. 91, and the conclud- C|TY or 
ing paragraph of that section following, make it clear that Hamilton 
these railways are within the exclusive legislative authority Toljj;JIO 
of the Parliament of Canada. Hamilton,

By Acts of the Parliament of Canada the railways con- 
cerned derived their powers in carrying out their respective R Co.
works and undertakings, and in virtue of those powers, ----
and subject to the provisions, conditions and safeguards801"' Comnr 
prescribed by the Railway Act, 1919 (Can.), ch. 68, the city 
streets of Hamilton were intersected, and upon these streets, 
at such intersections, became established, not subject to pro
vincial law, but by the paramount power of Parliament.
By the Railway Act of Canada provisions are made for the 
conditions upon which railways under the jurisdiction of 
the Parliament of Canada may invade the rights of private 
individuals, or private or public corporations—including 
municipal corporations, created by provincial authority 
(e.g. vide, secs. 255-258 of the Railway Act). These condi
tions are for the safeguarding of, say, public rights as 
represented by municipal (or local) control or government.
A Dominion railway crossing a public street without con
forming to the requirements of Dominion enactments is, 
ipso facto, a trespasser and may be restrained, but once it 
receives by properly constituted Dominion authority (whet
her the Railway Committee of the Privy Council, before the 
constitution of this Board, or by this Board in whom the 
power is now vested to grant or refuse such permission 
according to varying conditions) it is there, as a Dominion 
work, by the paramount power and authority of the Parlia
ment of Canada, and is not subject to the provisions for 
municipal control contained in any provincial statute. It 
thereby, under such paramount power, and under the pro
visions of the B.N.A. Act, 1867, I have cited, acquires the 
right to interfere with property and civil rights in the 
Provinces. And, having acquired that paramount right, 
it cannot, I think, be argued with any consistency or co
gency that such paramount right can, many years after
wards, be affected, interfered with or diminished by the 
assertion by the municipality of what might be termed a 
“slumbering or inchoate right” in the sub-soil of the street 
across which the railway is so established by superior legis
lative authority. C.P.R. v. The King (1907) 7 C.R.C. 176;
C.P.R. Co. v. Corp. of Pariah of Notre Dame de Bonaecours,
(1899] A.C. 367, City of Toronto v. Bell Telephone.
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Toronto, r 
Hamilton,

Ry Bd. Co. (1902), 3 O.L.R. 465, reversed (1903), 6 O.L.R. 335; 
City or v- Union Bonk of Canada, [1894] A.C. 31 ; Cami'i

Hamilton Atlantic K. Co. V. Corp. of City of Ottawa (1901), 2 O.L.R. 
336, 1 C.R.C. 298 ; Madden V. Nelson & Fort Sheppard $ 

[1899] A.C. 626, at p. 628.
a And where by Dominion authority, the railway crosses a 

BRFFCo° hi*hwa-v> 't haa the right to cross without expropriation
J__' proceedings and without making compensation to the tnun-

Bo,™, comnr.jcipaiity. The lesser, or local, interests of the people of the 
latter, being, by force of law referred to, made subject to the 
greater interests of the people of the whole state, us repre
sented in a work, the nature of which is, by statute, de
clared to be a work for the general advantage of Canada. 
Canada Atlantic ft. Co. v. City of Ottawa, 1 C.R.C. 298,2 
O.L.R. 336, affirmed (1902), 1 C.R.C. 305, 4 O.L.R. 56. Also 
see Mayor etc. of Birkenhead v. L. & N.W.R. Co. (1885), 
15 Q.B.D. 572, per Brett, M.R., at p. 578.

The contention, therefore, pressed upon us in the argu
ment of counsel for the city, that the provisions of the 
B.N.A. Act, with respect to the preservation to the exclu
sive jurisdiction of the Legislatures of the various Prov
inces of questions affecting property and civil rights of and 
in the Provinces, may be invoked to aid in the city’s conten
tion as to contribution to cost, does not appear to be a cogent 
one, because—(a) Whatever rights the city had at the time 
the railway came to lay its sewers are not impaired now by 
the presence of the railway, except to the extent of any 
extra cost involved in carrying out the municipal work by 
the presence of the railway ; (h) By the Dominion Railway 
Act, 1919 (Can.), ch. 68, power is vested in this Board,as 
successor to the jurisdiction and functions formerly exer
cised by the Railway Committee of the Privy Council, to 
impose such terms and conditions, as by the Railway Act, 
and the Special Act are provided as proper for the purpose 
of safeguarding, in a variety of ways, applicable to various 
conditions, the rights and interests of the Municipality.

There must, therefore, be found in the Dominion legisla
tion, the Railway Act of Canada, the jurisdiction to afford 
the remedy the city is seeking. That is apparent by the 
application to this Board by the city, under the Railway Act 
of Canada. By the application the city recognises the legal 
situation, as I have endeavoured to point it out, vi:; that the 
railway being constructed, under authority of Dominion law, 
across this street, the city must apply to that duly consti
tuted authority for pern :ssion to interfere with that rail-
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way in the exercise of its municipal powers—derived from Bd- 
the Provincial Legislature, in the use of its street—to the cm or 
extent of that part of it occupied by this railway, and over Hamilton 
which, but for the presence of the railway under authority touonw, 
cited, the city would have complete jurisdiction and control Hamilton, 
bv force of Provincial law. It is clear, therefore, that there „ * 
is no conflict of laws, Dominion and Provincial, involved in R Cv 
the argument of counsel upon the question as to the rights ——
of the city under that Provincial law. Bm'"' ' omr“

The city's application must, I think, fall within and be 
governed by the provisions of sec. 269 (ft), of the Railway 
Act, 1919 (Can.), ch. 68, as the only section applicable to 
the main object sought, viz; permission to lay an overflow 
storm sewer under a railway. “A Storm Overflow Sewer” is, 
as its name implies, an auxiliary means of drainage (com
mon to the city at large, and for the benefit of the city as a 
whole), of the surplus, or emergent, quantity of water 
brought into the city drainage system by storms. It is not 
applicable to the drainage of any particular area, and, there
fore, is not in contemplation in such of the sections of the 
Railway Act as deal with drainage obligations incident to 
the particular area occupied by the railway, consequently it 
is purely a municipal drainage scheme and the railway does 
not contribute to its necessity nor is it concerned in its 
utility.

Section 268 is not applicable, in my opinion, for the obvi
ous reason that (a) it applies only to construction period, 
and (6) neither the drainage of the area of land in the vicin
ity of the railway, nor the obligation therein referred to, of 
the railway to drain it, is in any way involved. Section 270 
is not applicable also, for the obvious reason that such pro
ceedings as are therein provided, are under Provincial 
Drainage Acts, in so far as they, or any of them, are applic
able, a discussion as to the constitutionality of which would 
not be important here. The relevancy of sec. 270 is disposed 
of as regards this application, by the fact that it has not 
been invoked—no procedure taken thereunder, and this 
Board having now made orders approving the city’s appli
cation, the provisions of that section (sec. 270 (2) ) render 
the section inapplicable.

The applicable sec. (269 (6)) provides as follows:—
Whenever—(6) “any municipality or landowner desires 

to obtain means of drainage, or the right to lay water pipes 
or other pipes, temporarily or permanently, through, along, 
upon, across or under the railway or any works or land of
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Ry. Bd. the company, etc."
----- The application, under this section, by the city is "to

Hamilton obtain the right" &c. to lay water pipes. The contention of 
v. the city, therefore, as to its freehold estate, carrying that 

Hamilton right, is merged in this application.
* ' Now, as 1 have pointed out, there is no dispute as to the

BurrALo carrying out of the work, i.e., the railway made no objection 
R' Cc' to permission being granted to the city to carry its storm 
noyce. overflow sewer, under its tracks—proper engineering safe- 
romnr. guar(jg j,gjng settled. By sub-sec. 3 of sec. 269, in case of 

consent of the railway, no order of this Board is necessary 
and the procedure is governed by the standard regulations 
of the Board applicable to such a case.

Section 269, in the Act of 19X9 (Can.), ch. 68, was form
erly sec. 260 of the former Consolidated Railway Act K.S.C. 
1906, ch. 37, but sec. 250 of the old Act did not contain sub- 
sec. 3, as above referred to, but the old section did contain 
the other provisions in the section now invoked as well is 
what is provided for in section 268 of the present £ct.

Provision for compensation to an owner injuriously 
affected, provided by latter part of sub-sec. 2, sec. 269, of 
the present Act was not included in sec. 250 of the old Act. 
No questions arise as to compensation between the city and 
an owner, so far, in these applications.

In the exercise of its powers, this Board, by General 
Order No. 74, dated April 19,1911, provided Standard Rules 
and Regulations to govern the laying of water pipes, Ac., 
under sec. 260, and that order adopting those regulations, 
which were passed under power of the statute (sec. 34), 
provides as follows :—(General Order No. 74, sec. 3).

3. “That every order of the Board granting leave to place 
or maintain any pipe or pipes across any railway subject to 
the jurisdiction of the Board be, unless otherwise expressed, 
deemed to be an order for leave to place or maintain the 
same under and according to the said conditions and speci
fications, which conditions and specifications shall be con
sidered as embodied in any such order without specific ref
erence thereto, subject, however, to such change or varia
tion therein or thereto as shall be expressed in such order.”

And, that part of the regulation so adopted, relating to 
cost of the work—section 6—is as follows :—

5. “All work in connection with the laying, maintaining, 
renewing, and repairing of the said pipe and the continued 
supervision of the same shall be performed by, and all coets 
and expenses thereby incurred be borne and paid by, the
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applicant ; but no work at any time shall be done in such a 
manner as to obstruct, delay, or in any way interfere with 
the operation of any of the trains or traffic of the railway 
company or other company using the said railway."

Those regulations were in force when the amendment 
1911 (Can.), ch. 22, introducing what is now sub-sec. 3 of 
sec. 269 was passed, and in order to meet any question as 
to the application of General Order No. 74—with the rules 
and regulations then promulgated—to the amendment, the 
Board, by General Order No. 76, dated May 26, 1911, pro
vided as follows :—

“Whereas, for the purpose of dispensing with the neces
sity of an Order of the Board where water pipes or other 
pipes are laid under railways, the said sec. 250 of the Rail
way Act was amended by sec. 8 of the Act to amend the 
Railway Act, assented to May 19, 1911, by adding thereto 
the following sub-section ; “An order of the Board shall not 
be required in the cases in which water pipes or other pipes 
are to be laid or maintained under the railway, with the 
consent of the railway company, in accordance with the 
general regulations, plans or specifications adopted or 
approved by the Board for such purposes.

“Therefore, it is ordered that the Standard Regulations 
Regarding Pipe Crossing Under Railways, approved by 
Order of the Board No. 13494, dated April 19, 1911, be, and 
they are hereby adopted and approved pursuant to the said 
amendment."

And the same rules and regulations became effective 
under General Order No. 76 as had been authorised under 
General Order No. 74, and those rules and regulations gov
erning the whole section 269, as it now stands in the Rail
way Act of 1919 (Can.), ch. 68, are now in force and govern 
the application of the city, as general regulations made by 
Dominion authority, and specifying the conditions and 
terms under which a work of the character contemplated 
by the section is to be carried out.

As 1 see it, the city in making this application submitted 
itself to the jurisdiction of this Board and thereby became 
subject, as well to the provisions of sec. 269 as also to all 
that is contained in General Orders 74 and 76 and general 
regulations thereby authorised, as the conditions and terms 
—contemplated to be imposed by statute—sec. 34—for 
carrying into effect the provisions of sec. 269, as to the lay
ing of the pipes, and as to the provision for the cost thereof 
—"having regard to all proper interests" in this instance the

Ry. Bd.
City of 

Hamilton 
v.

Toronto,
Hamilion,

&
Buffalo 

R. Cc.
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Ry. Bd. railway there established by authority of Dominion I» 
Cty or under the Railway Act. Holding this view, I can see noth- 

Hamilton ing in all that has been urged by the city which would, in 
To 'ntu t*1e c*rcumstances, disturb or interfere with the application 

Hamilton, °f those general orders and regulations to these applies- 
* ’ tions.

BR1Tci" tVhat is contained, specifically, in the regulations is in 
accord with the practice of the Board. Maritime Telegraph 

comm & Telephone Co. V. Dominion Atlantic R. Co.; Baird v 
C.P.R. Co. (1916), 20 C.R.C, 213; City of Vancouver 
Vancouver, etc., R. Co. (1914), 18 C.R.C. 296, at p. 306.

The facts are very similar to those in question in two 
applications, made to the Board as far back as 1907, by the 
Town of Brampton, for permission, under sec. 25U of the 
Railway Act (as it then stood, R.S.C. 1906, ch. 37), to lay 
sewer pipes under the tracks of the C.P.R. and of the G.T.R. 
where the tracks of those railways crossed Queen St., along 
which street the municipality was constructing a sewer 
(Board Files 5383 and 5390).

The question arose then as to distribution of cost of the 
work under the railways' tracks. Argument of these cases 
was heard by the Board at Toronto, November 6, 1907 (voL 
53, pp. 6839-6846 record), as to form of order and what is 
contained in sec. 5 of the present regulations was adopted, 
practically word for word, in the orders then made govern
ing cost of the work as far as the railways were concerned, 
under conditions practically the same as those now pre
sented. I quote sec. 2 of Order No. 4061—File 5383:

“2. That all work in connection with the laying, maintain
ing, renewing, and repairing of the said sewer pipe and the 
continued supervision of the same be performed by, and all 
costs and expenses thereby incurred be borne and paid by, 
the Applicant, subject however, to any right of assessment 
in respect thereof under the provisions of the Municipal Act 
of the Province of Ontario ; but that no work at any time be 
done under the authority of this Order in such a manner 
as to obstruct, delay, or in any way interfere with the opera
tion of any of the trains or traffic of the Railway Company 
or other company using the said railway.”

In a judgment directed to the settlement of the form and 
terms of the orders in these cases the late Killam, J. (then 
Chairman of this Board), said:—

“The railways cross Queen Street, and the Town is con
structing a sewer along that street and wishes to carry it 
under the tracks of the two companies. This is presumably
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not a case, then, in which the companies own the land, but By- Bd. 
one in which they have merely rights to maintain and oper- err™,, 
ate their railways across the street. They interfere thus Hamilton 
with the ordinary right of the town to carry the sewer TorJj,to 
under the street, and the Town is obliged to obtain the Hamilton, 
authority of the Board to enable it to do this. In such a * 
case the terms should be as little onerous upon the Town
as possible.” -----

The only question, as will appear from the judgment—A "i'Slit 
para. 3—was as to the right of the town to assess the rail
ways for a portion of the cost of the sewer under the Muni
cipal Act. To safeguard this right the words “subject, 
however, to any right of assessment in respect thereof under 
the provisions of the Municipal Act of the Province of 
Ontario” were inserted into sec. 2 of the orders, as above.

The question of the rights of the City of Hamilton as to 
assessment is not raised in this case, and I do not think that 
any provision could be made in the orders disposing of these 
cases. Whatever power the city possesses as to assessment 
of railway property is, of course, preserved to it. The sub
ject is independent of this Board’s functions.

I have referred to the Brampton cases at some length 
because they appear so apposite to the present case and be
cause a comparison of the wording of sec. 2 of the orders 
therein made, with that of sec. 6 of the regulations approved 
by General Orders Nos. 74 and 75 passed in 1911, leads 
one to the conclusion that the wording of those regulations 
was adopted as a result of the decision in the Brampton 
cases.

The cost of the work, in each case, for which the Board's 
permission had already been given by order, and all other 
conditions and details thereof as affecting the railways, will 
be governed by the general regulations promulgated in 
General Orders 74 and 76, including the cost of such raising 
of tracks of the railway as may be necessary, and as to all 
other questions affecting the work, in case of dispute, the 
Board’s engineer will act, pursuant to the Regulations, as 
final arbitrator.

Orders will go accordingly.
Mr. McLean, Assistant Commissioners—Some con

sideration of the history leading up to the issuance of Gen
eral Orders Nos. 74 and 75, and some account of the practice 
antecedent to the issuance of these orders is pertinent.

The steps leading up to the issuance of General Order 
So. 74 date back to October 21, 1908, when the Board took
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RjlH4. up the consideration of drafting a standard form to deal 
City or w*t?1 the very considerable number of applications arising 

Hamilton under sec. 250 of the then Railway Act, R.S.C. 19011, ch. 37, 
Toronto am' November 25, 1908, a draft order was agreed upon by 

Hamilton, the Board. For a time there were separate orders for water, 
* sewage and manufactured gas on the one hand, ami natural 

R FCc° gas on the other. In both forms of order the full cost of 
-1—' construction and maintenance was on the applicant. While 

a”icomiirthe general form of the order was then agreed upon, dis
cussions took place in regard to certain of the entnnccring 
features, and the result was that Order No. 74, embodying 
the standard regulations regarding pipe crossings under 
railways, was finally approved by order of the Board dated 
April 19, 1911.

In general, the practice prior to 1908 had been that the 
order made was based upon an agreement entered into 
between the railway company and the municipality. See. 
in this connection, Application of the City of Calgary to 
lay water pipes and sewer pipes under the track* of tin 
C.P.R. Evid., vol. 50, p. 5031, more particularly the state
ment made by the late Chief Commissioner Killam, at pp. 
5033-5034. The hearing in question was held at Calgarv on 
July 26, 1907.

As pointed out by Commissioner Boyce in his judgment, 
a matter analogous to what is involved in the present apple 
cation arose in the Brampton case. This case, so far as the 
records of the Board shew, was the first case in which the 
question was raised before the Board.

In applying to carry sewer pipes under the tracks of the 
Canadian Pacific Railway and the Grand Trunk, the Solici
tor for the Town of Brampton, in dealing with the applica
tions against the Grand Trunk, stated :—

“2. That by reason of the fact that the company's railway 
crosses Queen Street in the said town, it is necessary to have 
the question of the rights of the parties ascertained by the 
Board, as the railway company refuses to consent to an 
amicable arrangement thereof..................... ”

"G..................... That the Corporation of the town of
Brampton herein applies for an Order as to how, where, 
when, by whom, and upon what terms and conditions the 
said sewer pipes shall be laid, constructed and maintained, 
having due regard to all proper interests, and requesting 
that the same may be disposed of with all convenient speed."

The Grand Trunk Railway submitted a draft order in 
accordance with its usual form. The draft order, para. 2
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1 thereof, provided that all work in connection with the laying, Ry- Bd- 
I maintaining, renewing and repairing of the said work, and ClTY or
I the continued supervision of the same were to be performed Hamilton
1 bv, and that all costs and expenses thereby incurred were to Tok^'ntu
I lie borne and paid by the applicants ; that is, the munici- Hamilton,

1 ' In the answer of the solicitor for the town, dated Sept.
I 19,1907, in criticising the position taken by the railway, the J—
1 following words were used :— aJSSmar.

“ It seems to me that the Order proposed is a
I very one-sided one. It would seem to me to be drafted on
1 the assumption that the railway owns the street, whereas, I
1 presume, the fact is that the corporation, or the public owns
I the street, and that every person has an equal right to it.”

en that the 1 
itered into 1 
ality. See, 1
Cnlgary k 1 
icki a) m* I 
’ the state- 1 
lam, at pp. 1 
Calgary on 1

In the sitting at Calgary, already referred to, Mr. Bennett,
1 who appeared for the C.P.R., further stated that the com- 
I pan.v had a standard agreement which prevailed all over the
I system. The Chief Commissioner, in commenting on this,
I said: “Something of that kind should be done when it is
I under the company's right of way. When it is a highway,
1 over which you have the right to cross, it is different."

In the Brampton case, notwithstanding the position taken
1 by the town, as already set out, in regard to its rights as

judgment. 1 
isent appli- 1 
i far as the 1 
which the 1

1 affected by the matter of seniority, an order issued in ac- 
1 cordante with the draft as submitted by the Grand Trunk.
1 Thereafter, a hearing was asked for by the town.

In the draft form which the municipality submitted, ex- 
1 ception was not taken to the cost being upon the applicants,

acks of the 1 
the Solid- 1 

lie applica- 1

1 but it was desired that a clause should be inserted provid-
■ mg that the assessment of cost upon the applicant munici-
■ pality should be subject to the provisions of the Municipal
1 Act respecting local improvements.

y’s railway 1 
ir.v to have 1 
ned by the 1 
sent to an 1

In the argument presented at the hearing in Toronto on
1 November 16, 1907, Mr. Blain, who appeared for the Town
1 of Brampton, said, inter alia, Evid. Vol. 53, p. 68U, “Then 
■ the next question as to the cost. We submit that the statute
1 provides that we shall not be put to any cost in using what

; town of I 
>w, where, 1 
iitions the 1 
inintained, 1 
requesting 1 
:nt speed." 1 
t order in 1 
:r, para. 2 1

1 we have as much right to use as the company has.” Then he
■ referred to the superintendence in connection with putting
1 in the work, and criticised the position taken by the rail- 
1 way in asking that the municipality should pay the cost
■ of superintendence. The following discussion, however,
1 took place on this point at the same page :—

1 “Hon. Mr. Killam : Why should they be put to unnecessary
1 expense for looking after their track where you put through
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Ry. Bd. a sewer? Is it not reasonable to require you to look after 
City or that?

Hamilton Mr. Blain: That is not unreasonable. I would not press 
Tohonto that ”

Hamilton, The material portion of the judgment, rendered by the 
* late Chief Commissioner Killam which seems pertinent in 
“ the present application has already been quoted by Com-

1__' missioner Boyce, ante p. 604.
a “ïV'Immr When the proceedings were initiated in 1908, as already 

referred to, in connection with the standard form of order, 
the Board’s attention was specifically directed to the form 
of the orders which had been used by the railways, as well 
as to the form of order which issued in the Brampton case 
after rendering of judgment, as above referred to.

When the drafting of the rules was under consideration, 
and a point was raised as to whether the municipality should 
be responsible for the cost of an inspector for the railway 
company where a main was being li.id under railway tracks 
upon the street, the latter being senior to the railway, the 
late Chief Commissioner Mabee, on November 18, 1908, 
ruled that the municipality should not be so subject ; and he 
continued that different considerations arise where a pri
vate corporation applies to lay a main under the tracks upon 
a street, or where either the latter or municipal corpora
tion applies to lay a main under tracks where the railway 
company owns the right of way.

Substantially the same point arose in connection with a 
claim made by the Canadian National Railway against the 
City of Belleville for the wages of a watchman watching 
the track while water pipes and sewer pipes were king 
installed under the tracks of the railway in question. The 
ruling in question, which was dated March 24, 1920, will 
be found on Board's File No. 9173.21, Board's Orders nild 
Judgments, April 15, 1920, Vol. 10, No. 2, p. 31, and it was 
held that since the work was being carried out on the high
way which was senior to the railway, that notwithstanding 
that the expense of the watchman was in the public interest 
in connection with the work, at the same time the city, in 
carrying on this work and in exercising the right attaching 
to its ownership of the highway, should not be subjected to 
the expense of the wrtchman, but that the said expense 
should be borne by the railway company, whose right is 
junior.

It would appear then, that in the steps leading up to 
the regulations of the Board as now embodied in General
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Orders 74 and 75 which, insofar as obligation in regard Ry Bd. 
to cost is concerned, set out the Board’s construction of sec. crrv^p 
269 of the present Act (which was sec. 250 of the ante- Hamilton 
cedent Act), that the Board has had before it the conten- '*• 
lion es to the incidents of cost attaching to municipal Hamilton, 
senioriy. That with this clearly presented before it in the * 
Brampton case, the only modification was by way of safe- Bcff^lo
guarding the rights of the municipality in respect of any _1_
right of assessment under the provisions of the Municipal tVSSnr 
Act.

It appears further, that when the whole eiuestion was 
being gone into in the light of the antecedent practice of 
the Board, a modification was made in regard to inspec
tion. Subject to this, the burden of expense, under the 
orders in question, is on the municipality.

The Brampton case was the only one in which, prior to 
1908, the question of the incidents of cost attaching to 
municipal seniority was raised. Owing to the amendment 
made to sec. 250 of the former Railway Act, made by sub
sec. 3, which amendment is continued in sub-sec. 3 of sec. 269 
of the present Act, there have been very few cases in which 
the matter of sewer pipe crossings have come before the 
Board for formal orders. Judging from the records the 
practice of the municipalities, in applications falling under 
Orders 74 and 75, has been to accept the burden of cost as 
one attaching to the Municipality.

On September 17, 1913, an application was launched, 
by the City of Hamilton for an order authorising the con
struction of a 20-inch water main under the tracks of the 
T. H. & B. Ry„ at Main Street West. Main Street is senior 
at this point. See the Board’s judgment, February 17,
1920, in the Application of the Toronto, Hamilton & Buffalo 
Railway Company for an Crder authorising the company to 
reconstruct overhead bridge at Main Street, Hamilton,
Ontario. Board's Orders and Judgments, Vol. 9, No. 24, 
r.w.

The street is carried across the tracks of the railway by 
a bridge, and there is nothing on file to shew whether it 
was contended by the railway that the rights of seniority 
of the municipality attached only to the substituted high
way afforded by the bridge, and were extinguished insofar 
as a crossing on the level under the tracks of the railway 
was concerned.

With the application made by the ctiy for an order there 
had been filed a draft order, initialled by the parties, pro-
89-70 D.L.R.
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viding that the work was to be done in accordance with the 
provisions of General Orders 13494 and 13731 (these «re 
now General Orders 74 and 75). In view of the amendment 
which had been made to sec. 250 of the Railway Act, no 
order was necessary.

The location of para. 5 in the Standard Regulations re- 
garding pipe crossings approved by General Order 74, might 
suggest that the provisions as to cost being on the munici
pality related only to pipes for oil and natural gas. because 
paragraphs 4 and 5 are under the heading “Pipes for Oil 
and Natural Gas." However, it is clear from the record 
leading up to the issuance of the order that this descriptive 
heading, “Pipes for Oil and Natural Gas" simply applies 
to para. 4. The descriptive heading is not to be found in 
the draft form of order formally approved by the Hoard.

The wording of para, five, subject to the provisions of 
para, seven regarding the wages of the inspector, applies 
generally in respect of the incidents of cost to the munici
pality in connection with the various matters of pipe cross
ings under the order, and it explicitly places the cost of 
construction and maintenance upon the applicant. Were 
there ambiguity in phrasing the Board would be justified, 
I think, in construing the order strictly against the rail
way, but there is no ambiguity.

I agree in the judgment of Commissioner Boyce.
Mr. Commissioner Lawrence concurred.

JUSTIN allai ROBERTSON v. COMMISSION DES LIQl'El'tS 
DE QUEBEC.

Quebec Superior Court, Duché, J. May 29, 1922. 
Intoxicating liquors (till I—Ul)—Review of facts on appeal- 

“Owner."
Under the Quebec liquor laws, a Judge of the Superior Court, 

sitting in appeal from convictions thereunder, has the [rower to 
examine witnesses and decide upon the merits as if epee a trial 
de novo, in order to establish the status of “owner uf the pre
mises” chargeable with the violations.

Appeal from a conviction under the Quebec liquor lawi. 
Affirmed.

L. Cousineau, for appellant; N. Beauchamp, for ré
pondent.

Duclos, J. :—In this case, the plaintiff-appellant was ac
cused of having, on November 19 and 26, 1921, illegally sold 
alcoholic liquor contrary to the statute in such case pro
vided, and was found guilty of both said offences and con
demned to three months imprisonment in the common jail
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of the District of Hull, for each offence, the sentences to run Que. 
concurrently. She was also condemned to pay the costs and 
in default of payment, to a further imprisonment of three — 
additional months.

The evidence in this case fully and completely sustains Robertson 
the complaint and conviction. ».

On the hearing of this appeal, an interesting question ^“““dbs 
arose, which it might be advisable to dispose of. The accused l.iqiiEvas 
was convicted in great part upon the evidence of one JohnDt Quebec. 
Perreault, then serving sentence for a certain infraction to D«cio.. j. 
the Quebec Liquor Act 1921 (Que.), ch. 24. Upon a prose
cution and complaint against himself, the said Perreault 
had sworn that he was merely a tenant of the premises in 
question on this appeal and, at the time of the alleged infrac
tion, had sub-let the same to one Desjardins. An applica
tion was made in this case to re-examine the said Perreault.
Objection was made to this re-examination on the ground 
that the evidence of this witness had already been taken 
down in writing.

The Alcoholic Liquor Act, 1921 (Que.), ch. 24, sec. 131, 
provides in certain cases for an appeal to a Judge of the 
Superior Court from any judgment rendered in any prose
cution or action instituted under this Act; and sub-sec. 7 
of sec. 131, provides that "a Judge of the Superior Court 
before whom the appeal is taken must hear the witness 
upon the questions of fact, if the evidence of such witnesses 
has not already been taken in writing, in accordance with 
sec. 100 of this Act. He must decide the question of the 
merits."

This provision shews that this is not an appeal strictly 
speaking, but in reality a new trial, and that the Judge in 
appeal who must hear the witnesses upon the questions of 
fact and decide the question on its merits, should allow 
either party to make such further evidence as they deem 
advisable.

In consequence, the evidence of Perreault was allowed and 
he frankly admitted that the evidence given by him in the 
case against himself was false, untrue, and that the pre
tended lease to himself and sub-lease to Desjardins were 
simulated; that the accused in this case was the real owner 
and occupant of the premises in question.

The api>eal is therefore dismissed and the deposit made 
by the appellant is hereby declared confiscated and forfeited 
in favour of the Quebec Liquor Commission.

Appeal dismissed.
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McCKINDLE v. LONDON SC OTTISH CANADIAN INVESTMENT 
SYNDICATE.

Albertu Supreme Court, Appellate Division, Stuart, Dee!: and 
Clarkv, JJ.A. November 2i, 1922.

Principal and agent ($IIC—20)—Company’s agent—Money in 
TRUST FO* P ARTICULAS investment—Breach - 
Benefit of company—Liability of company.

A company whose agent holds money in trust for a particular 
investment in breach of such trust pays the money to the com
pany to be applied on an unauthorised investment, and in so 
doing acts for the benefit of the company and not for his own 
benefit, is liable for such wrongful act of its agent, and for 
the return of the money so improperly used, to the investor.

Appeal by defendant company from the trial judgment, 
in favour of the plaintiff for $5,000 and interest and cosh. 
Affirmed.

The facts of the case are fully set out in the judgment! 
following.

A. McL. Sinclair, K.C. and A. H. Goodall, for appellant.
H. P. O. Sa vary, K.C., for respondent.
Stuart, J.A., concurs with Beck, J.A.
Beck, J.A.:—This is an appeal by the defendant com

pany from the judgment of Harvey, C.J., at the trial, direct
ing judgment to be entered for the plaintiff for $5.000 with 
interest and costs.

The defendant company’s head office is in Glasgow. Scot
land. For some time it carried on a loan and investment 
business in Alberta through an office in Calgary of which 
one Alexander Robertson was the manager, and there wai 
a local Advisory Board consisting of Robertson and A. H 
Goodall. It had no other official in Canada, and as stated by 
Goodall, who was examined for discovery as the selected 
or appointed officer of the defendant company for the pur
pose of examination, "the whole thing was run from Can
ada,” meaning the Alberta office.

By an agreement bearing date March 10, 1913, one John 
Steinbrecher contracted to sell to one Marie Collyns certain 
subdivided property in or near the city of Calgary, for the 
si m of $16,000 and received a down payment of $3,000. 
The remainder of the purchase price was payable $4,000 on 
September 10,1913, $4,000 on March 10,1914, and $5,000 on 
September 10, 1914, with interest at 8'i per annum. On 
September 10, 1913, Robertson and Goodall, on behalf of 
the defendant company, purchased for the sum of $7.000 
the balance remaining unpaid by Marie Collyns under this 
agreement, which according to the evidence of Goodall 
amounted at that time to about $7,500. Instead of taking 
an assignment of the moneys to the company, Goodall and
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Robertson took the assignment in their own names “as Alta, 
trustees," the reason for this being that it was anticipated App ujv
that titles to lots in the subdivision would be required from -----
time to time, and by holding title in their own names they McC*ini>i.e 
could give transfers without having to send them to Scot- London 
land for execution under the seal of the company. Sconisu

The plaintiff, who came to Calgary from Scotland some- Ca|j*“‘an 
time in the year 1913, met Robertson in Calgary and subse-syNoicÀTE. 
quently made a number of investments on Robertson’s ——
recommendation. The last investment, preceding the trans- H"'k' ' ' 
action in question in this action, was a short term loan of 
$5,000 to the Rocky Mountain Cement Co., the funds for 
which were transmitted by the plaintiff to Robertson from 
Scotland as the result of cables which passed between them 
early in May, 1914. Robertson submitted the proposal for 
the loan, stating amount, rate of interest, name of borrower,
4c. The plaintiff cabled the money.

This loan matured on August 1, 1914, at which time the 
plaintiff was in Vancouver. Robertson was looking after 
the collection of the money for the plaintiff, and had, the 
plaintiff asserts, specific instructions as to the disposition of 
it. The exact terms of these instructions, so far as they 
may have been in writing, were not shewn because the plain
tiff was unable to produce the telegrams which passed be
tween himself and Robertson. The nature of them, how
ever, seems to be evident from the plaintiff's letter of August 
3 to the manager of the Bank of British North America at 
Calgary. The letter is as follows :—

“A check for approximately five thousand dollars should 
be paid into my account to-day. Mr. Alec. Robertson who 
will pay in the check has my permission to hold the money 
in your bank, but, unless he request you to hold the money, 
kindly return it at once to the North of Scotland Town and 
County Bank, Ayr, Scotland, from where it is borrowed.
The high rate of interest demanded there necessitates re
turning it, unless Mr. Robertson can place the money. I 
enclose check for $5,000, also pass book. Kindly deduct 
expenses of sending the draft to Scotland from my account 
and return the pass book made up."

The plaintiff says that he had two accounts in Calgary, 
one in the Bank of British North America in his own 
name, and one in the Royal Bank in Robertson’s name in 
trust; that whenever Robertson had as much as $500 in the 
trust account in the Royal Bank he was to transfer it to the 
plaintiff's account in the Bank of British North America,
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Alt», over which Robertson had no control of any kind. The 

AppT~Div mean*n8 of the letter to the Bank of B.N.A., therefore, wu 
-— that Robertson was to pay the $5,000 into the plaintiff's 

McCRiNDL»account, but that the bank was to hold the deposit—not 
London transmit it to Scotland—if Robertson so requested, ns nego- 

Scottish tiations were pending between the plaintiff and Roliertson 
CAN*»-*" for the investment of the $5,000.
Syndicate. During this time the plaintiff was in Vancouver. He 

^ heard from Robertson by telegram about August 4 tint 
' ' the money had been paid by the Rocky Mountain Cement

Co. He was in Calgary for a few hours about September 
14, and had an interview with Robertson, who told him that 
he proposed to lend the $5,000 to one McDermid and four 
associates, a banker, a lawyer and two ranchers, on a mort
gage on real estate ; but the papers were not yet completed 
and he was to send full information to the plaintiff in Scot
land, whither he was en route. The plaintiff distinctly says 
that no other disposition of the money than the loan to 
McDermid and his associates was discussed or mentioned. 
The plaintiff remained in Scotland about a month and 
served in the British Army from November, 1914, till he 
was discharged on May 1, 1919, having had only three 
weeks leave and that in 1916.

On August 14, 1914, Robertson wrote the plaintiff. Under 
the heading “Rocky Mountain Loan,” he says the above 
company had paid $5,000 and that he hoped to obtain the 
small balance in a day or two; going on to say:—

“I am sorry if you had any use for the $5,000, as I had 
promised to place the money for you at 10% and if I had 
a like sum I would have sent the money on to you, but un
fortunately I had no company (defendant company) money 
to take up the loan and the borrower (McDermid and asso
ciates) was inclined to cut up rough, hence the reason why 
I telegraphed you. The loan has not yet been closed as the 
title has not been found by Bernard & Goodall.”

The plaintiff having in November or December, 1916, 
received from Robertson a report indicating that a loan 
had been made to “Marie Collyns" but none to McDermid. 
placed the matter in the hands of Lougheed & Bennett and 
instructed them "to look into it." This was the first time Ik 
had heard of the transaction.

He returned to Calgary in September, 1919, and then re
ceived from Lougheed & Bennett:—agreement Steinbrecker 
to Collyns; an assignment from Steinbrecker to ltobertaon 
& Goodall and a declaration of trust from Roliertson i 
Goodall to himself.
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The action was commenced on December 2, 1921. There Alta, 
is no evidence of what was done by Lougheed & Bennett App Div
beyond the fact that they received delivery of the above -----
mentioned documents or of what was done by the plaintiff McCkindlb 
after his arrival in Calgary in September, 1919. London

Though the defence alleges generally ratification no men- Scottish 
tion is made of delay. Estoppel is not pleaded. The two Canadian 
things are distinct. I think in any case that mere delay syndicats.
would not prejudice the plaintiff and that the burden of -----
proving estoppel from delay and other circumstances—and " "k'J,A 
I think none appears—would be upon the defendant, and in 
view of pleadings and of the examination and cross- 
examination of the plaintiff I think it is proper to presume 
gome explanation of the delay owing, perhaps, to absence of 
the plaintiff from Calgary or negotiations for settlement.

On these facts what strikes me as the proper aspect of 
the case is this:

Robertson, who held $5,000 belonging to the plaintiff, 
held it as a trustee for the plaintiff. Robertson paid it to 
the defendant company in breach of his trust. Stopping 
here, the plaintiff, prima facie has a right to demand that 
the defendant company give him back his money. What 
answer—what defence can the company set up? The com
pany answers in effect that it was agreed between the plain
tiff and the company that in consideration of the payment 
by the plaintiff of the $5,000 the company would assign to 
the plaintiff a $5,000 interest in the Steinbreeker-Collyns 
agreement and that the agreement was fulfilled. The plain
tiff in effect replies: Not so. Personally, I certainly did not 
agree to anything of the kind. Robertson had no authority 
whatever to make any such agreement or to pay the money 
to the company. In doing so he committed deliberately a 
breach , ' trust for which probably he would be liable to con
viction under Cr. Code, R.S.C. 1906, ch. 146, secs. 356, 357,
390. Then this being the condition of things the company 
in making the alleged agreement was represented wholly 
and solely by Robertson, who therein was acting, so far as 
the company was concerned, not for his own benefit but for 
the benefit of the company, that is to say, the case is quite 
different from the case of an agent of a company deceiving 
the company for his own benefit and of the knowledge of the 
agent in the circumstances being held or not held to be 
imputed to the company.

In my opinion the principle properly applicable is that 
stated by Lord Selborne in Houtdsworth v. City of Glasgow
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Alu. Bo«A ( 1880), 5 A|i[>. Cas. 317, at pp. 326-328, as follows:—
App [)iv “The principle............was thus stated by Mr. Justice

—— Willes [in Barwiek V. Englitk Joint Stock Banking {I867|, 
McrsiMuxL.R. 2 Ex. 259] ‘The master is liable for every such wrong 

Lomus. °f his servant or agent as is committed in the course of his 
Scottish service, and for the man/er’n benefit because, although the 

CAI}nvAN nias,er ma>' n°t have authorised the particular act, lie his 
Syndicats.Pot the agent in his place to do that class of acts, and he must

----  be answerable for the manner in which that agent has eon-
curie. J A clUfte«l himself in doing the business which it was the set 

of the master to place him in.’ .... It is a principle not 
of the law of torts, or of fraud or deceit, but of the law of 
agency, equally applicable whether the agency in for a cor
poration (in a matter within the scope of the corporate 
powers) or for an individual ; and the decisions in all these 
cases proceeded, not on the ground of any imputation of 
vicarious fraud to the principal, but because (as it was well 
put by Mr. Justice Willes in Bar wick'n case, ‘with respect 
to the question whether a principal is answerable for the 
act of his agent, in the course of his master's business, no 
sensible distinction can be drawn between the case of fraud 
and the case of any other wrong.* . . . The real doctrine 
which, Lord Cranworth, in Addie'n case [Western think «/ 
Scotland V. Addie] (1867) L.R. 1 H.L. Sc. 145, meant las 
I understand him) to affirm was one of substance and not 
of form : 'An attentive consideration' (he said) ‘of the cases 
has convinced me that the true principle is that these cor
porate bodies, through whose agents so large a portion of 
the business of the country is now carried on, may lie made 
responsible for the frauds of those agents to the extent to 
which the companies have profited by those frauds.’"

See also Bowstead on Agency, 6th. ed„ p. 329, art. 98. and 
notes : Lindley on Companies, 6th ed„ pp. 251-2; Buckley's 
Companies Acts, 9th ed., p. 89.

This view excludes the application of all the cases cited 
on the question of the company having or not having notice 
through Roliertson as its managing director of the breach 
of trust for the reason that he was not dealing for the Umefit 
of himself with the company as independent of himself.

On the foregoing view of the facts and the law the neces
sary conclusion is that the judgment of the trial Judge is 
right and consequently I would dismiss the appeal with 
costs.

Clarke, J.A.:—This is an appeal by the defendant from 
the judgment of Harvey, C.J., awarding the plaintiff $5,0011,
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and interest. Altu.
The defendant is a body corporate having its head office A|ip j"||v 

at Glasgow, Scotland, and for some time prior to 1913 had -—
an office in Calgary for Canadian business. The active man- McTsimh b 
ager of the company was Alexander Robertson, who had 
come from Scotland and he and A. H. Gotxlall, barrister, of Scottish 
Calgary, composed the company's advisory board in Canada. ClNj^,AN 

The plaintiff, who resided in Scotland, first came intogyNBI(AnL
contact with Robertson in 1913, while the plaintiff was , ----
temporarily in Canada, and in that year and 1914 the plain- *r *' 1 A' 
tiff made some investments, principally loans on real estate 
security, with the assistance and upon the advice of Robert
son, not as manager of the company, but in his private capa
city as a financial agent, the amount of the loan and the 
nature of the security in every case being submitted to the 
plaintiff personally or by correspondence, for his approval.

The plaintiff returned to Scotland after his visit in 1913 
and remained there until May, 1914, when he again came to 
Canada, arriving at Calgary about the end of the month or 
the first of June, where he remained about 10 days and 
then went to Vancouver, where he remained until the fol
lowing September.

Early in May, 1914, before the plaintiff left for Canada, 
a loan was arranged by cable between the plaintiff and Rob
ertson of $5,000 to the Rocky Mountain Cement Co., repay
able August 1, 1914, which amount the plaintiff cabled to 
Robertson, who completed the loan. In August, 1914, while 
the plaintiff was in Vancouver, some telegrams passed be
tween the plaintiff and Robertson about the re-investment 
of this money. These were not available at the trial and 
upon objection being taken on behalf of the defendant to 
secondary evidence of their contents such evidence was 
rejected. It appears, however, that on August 3, 1914, the 
plaintiff wrote to his banker at Calgary, as follows:—

See judgment of Beck, J.A., ante p. 613.]
There is a further letter from the plaintiff to the same 

bank, dated August 11, 1911, as follows:—
"With further reference to my letter of the 3rd instant, I 

have heard from Mr. Robertson that he has placed the money
so it will not come into your hands at present....................”

On August 14, 1914, Robertson wrote to the plaintiff, who 
was still at Vancouver, reporting on different loans under 
their respective headings. The following is an extract :—
See judgment of Beck, J.A., ante p. 614.]

The plaintiff spent a few hours in Calgary alwut Septem-
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Alt*, ber 14,1914, on hie journey to Scotland and had an interview 
Add Div w't*1 Robert8011' 88 shewn by the following extract» from 

_  " his evidence:—
MiCrindl" "q. Qjd y0U havt, any conversation with him about the 

London $6,000 collected from the Rocky Mountain Cement Co.? 
Scottish A: Yes. Q: What was the conversation? A: He talked a 

Canadian )0t, but all he told me was that the money was to lie placed 
Syndicate, with McDermid, who was well connected. Q: What was the

---- conversation between you and Mr. Robertson on that ore»-
dark», J A-„jon w|th regard to this money now in question? A : Merely 

he was going to place it with a man known as McDermid and 
mentioned some associates of his. Q: What associates did 
he mention? A: I forget their names, their professions. 
Q: What professions did he mention? A: Two ranchers,a 
lawyer and a banker. Q: Did he give you their names at 
the time? A: It is my recollection that he gave me the 
names of two of them. Q: Was the loan completed at that 
time, what information did Mr. Robertson give you, if any, 
as to whether the investment had been made or not? A: 
He told me that the loan was not completed, the paper» were 
not completed.

Q. By the Court: What kind of a loan was it to lie? A: 
Secured in real estate.

Q. Mr. Savary: Did he give you any reason why it was 
not completed ? A: He said the papers were not. (): Give 
us all the conversation as far as you can remember? A: 
The loan had not been completed, the papers were not in 
order and the associates of McDermid were a hanker, tiro 
ranchers and a lawyer, and that is all the conversation I 
got.

Q. By the Court: What did you tell him about it? A: 
When you put that question to me I realise there was an
other part of the conversation. He was going In send the 
whole information on the next mail but he could not possibly 
give me full particulars. Q: He was going to send this in
formation by mail to you to Scotland? A: That was his 
promise.

Q. Mr. Savary: Now up to that time would you lie good 
enough to tell me whether any other investment of this 
money was discussed between yourself and Mr. Robertson? 
A: No."

The plaintiff on his return remained about a month in 
Scotland and then joined the British forces and served 
during the entire period of the war, receiving his discharge 
May 1, 1919, his only leave being for 3 weeks in the latter
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part of 1916. This leave was spent in Scotland and while Alta, 
there he received a letter from Robertson of November 18, AppTÜlv. 
1916, which is the first information there is any evidence of -—
his receiving after he left Canada in September, 1914. This McCiinoix 
letter refers to a report which he had sent to the plaintiff's 
mother the previous week, and tr> referring to the different Scottish 
investments, he says :— CANI*ljlIAN

“With regard to No. 6 (Collyns), as mentioned in my syndicate. 
report, it is very unsatisfactory, and on Bernard, Bernard -—■
4 Goodall’s recommendation I was induced to take an inter
est with Goodall to the extent of a half interest in $2,500.
Your interest is $5,000. I had the security valued by 
Nowers, and I don't see how we can improve matters in the 
meantime by starting proceedings. I had to pay arrears of 
taxes on the property and you will notice in the statement 
your proportion is $176."

The report referred to in the foregoing letter contains 
the following clause:—

“VI—Marie Collyns—$5,000. This investment has also 
turned out very bad. The property was valued by E. B.
Nowers at $13,500 and in addition to the amount advanced 
by you, Goodall and myself, have also invested with you in 
the property. Collyns shortly after the loan went to Cali
fornia for her health and she has not yet returned to Cal
gary. Goodall and I thought it would not serve any pur
pose to start proceedings until after the war, as we couldn't 
do anything with the property until then. 1 had to pay 
taxes amounting to $134.35."

The plaintiff says he had never heard anything of a loan 
to Marie Collyns before the receipt of this letter anil report 
and when asked:—“Q: What did you know about that in
vestment?" He answered: “I could not make head or tail 
of it." and stated that he instructed his solicitors in Scot
land to look into it, who in turn instructed their correspond
ents in Calgary, Lougheed & Bennett.

The evidence of what occurred after this is very scanty.
There is no report by either firm of solicitors and no evi
dence of any action by either firm, other than the plaintiff’s 
statement that he first learned that $5,000 had been paid to 
the defendant between 1916 and his arrival back in Canada 
about September, 1919, when he received from Lougheed 
* Bennett the documents presently referred to, nor is there 
any evidence of any action on the part of the plaintiff of his 
conduct Inwards the transaction until the commencement 
of this action on December 2, 1921, other than a casual
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Alt», reference by Mr. Goodall to the time when McCrindle first 
App Div ma(*e his claim.

J— ’ Having referred to the plaintiff’s version I shall now turn 
McCrindle.o the dealings with the plaintiff's money by Robert non, 

London which are complained of in this action.
Scottdoi By agreement in writing dated March 10, 1913, one John 

< AN|nvAN Steinbrecker agreed to sell to Marie Collyne a parcel of land 
Syndicats, subdivided into lots in the outskirts of Calgary, said to con-

---- tain about 11 acres, for $16,000, payable $3,000 cash ; $4,1x10
Cl.*,, i.a. S(,plember 10 1913; $4,000 March 10, 1914, and $5,000 Sep.

tember 10, 1914, with 8'i, interest. It was provided that 
title would be issued for any lot or lots upon payment of pro. 
rated balance of money payable thereon.

This agreement, so far as it affected lots not already 
transferred to purchasers, was assigned to Robertson i 
Goodall as trustees by instrument dated September 10, 
1913. The consideration was $7,000, but about $7,500 of 
the purchase money was still payable.

The consideration was paid by the company, on whose 
behalf the assignment was taken, to the said trustees sou 
to facilitate transfers being made to purchasers of lots 
without the delay of sending the transfers abroad for exe
cution by the proper executing officers of the company. 
Accompanying these documents when handed to the plain
tiff by Lougheed & Bennett was a declaration of trust, 
dated August 31st, 1914, in favour of the plaintiff, executed 
by the said trustees of the said agreement of sali to the 
extent of $5,000 and interest from August 31, 19*and in 
favour of the company for the balance due and owing under 
the agreement. The document recites that the plaintiff on 
August 3, 1914, paid to the company $5,000 for an interest 
in the agreement.

This declaration was prepared and executed by Mr, 
Goodall about the time he left Calgary for service in the 
war overseas in November, 1915, and dated back. I think it 
should be stated that Mr. Goodall acted in perfect good faith 
and nothing improper can Ire imputed to him. Hv was not 
beneficially interested in the Collyns agreement as stated 
by Robertson in his letter to the plaintiff of November 18, 
1916, and had no knowledge of Rolrertson’s lack of authority 
to invest the plaintiffs money upon this security. He says 
that the Collyns agreement was in arrear and the invest
ment was not us good as when the company went into it 
and the Glasgow Board of Directors were getting impatient 
with investments in arrears and as a member of the advi-
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lory board he told Robertson he would authorise a sale of *!U. 
this or a number of other investments of the company. He AppToiv.
was not aware of the sale of any investment of the company -----
except the one in question in this action. His recollection McCrindlc 
was that before the entry in the company’s books Robert- LuKtio* 
son had mentioned to him that lie was going to discuss Scottish 
McCrindlc taking an interest in the agreement. Some time < A:'1*“UN 
afterwards, in looking over the journal pages, he found ansvNDicATE. 
entry of this $5,000 as of August 31, 1914, and on enquiry t
of Robertson the latter said “Oh, McCrindle has taken an 
interest in the Marie Collyns agreement." This conversa
tion might have been in September or October.

Melvin, the valuer, who gave evidence at the trial, stated 
that in August, 1914, he would have valued the property 
at $200 an acre, total $2,200. Real estate was dead and 
outside lots were not marketable. That condition had 
existed since the summer of 1913 and had never revived.
At the time of the trial (June, 1922) his valuation would lie 
$40 an acre. He would not take it in a present.

Robertson did not give evidence at the trial and it does 
not apjiear what had become of him. The company ap
parently had discontinued the Calgary agency but it does 
not appear when. Mr. Coodall says that on his return from 
the war there were a few old letters and documents not re
lating to this action that were found in the office of a person, 
which office Robertson shared. The complete Canadian file 
could not be found nor anything in connection with the re
port of the investment to the company or anything down to 
the time that McCrindle first made his claim.

Upon the foregoing state of facts the plaintiff sued for 
the recovery of his money, which the defendant resists on 
three grounds, namely:—1. That there was no evidence 
upon which the Court can decide on what terms the money 
was entrusted to Robertson and that consequently the plain
tiff failed to establish a breach of trust.

I think this objection is sufficiently answered by the posi
tive evidence of the plaintiff that he never authorised the 
investment of any of his money in securities represented 
by the documents I have referred to, and the conduct of 
Robertson and his letters and reports confirm this view. I 
think the trust was fully shewn without the production of 
the telegrams of August, 1914, secondary evidence of which 
waa objected to by the defendant. If there was anything in 
them to authorise the investment in question it was, I think, 
for the defendant to shew it.
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Alta. 2. That the company had no notice of the breach of 
App Div truat l»y Robertson, his knowledge, not affecting the com- 

—— pany, on the principle that where the agent is guilty of 
McCaiNDLEfraud his knowledge is not notice to his principal and the 

London defendant relies amongst other authorities upon Thamm 
Scottish V. Clydesdale Bank, [1893] A.C. 282; Care V. Care ( 18801. 

Canadian 15 Ch.D. 639; Re European Bank (1870), L.R. 6 Ch. 358; 
Syndicate London County <£• Banking Co. V. London & Rirer Platt Hattk

----  (1888), 21 Q.B.D. 635, 57 L.J. (Q.B.) 601 ; Fenwick Stohart
a«k. j.a. & (-g . i)eep gea Fishery Co.’» Claim, [1902] 1 Ch. 507, 

71 L.J. (Ch.) 321 ; Rural Municipality of Mount Hope \ 
Findlay (1921), 66 D.L.R. 660, 15 S.L.R. 40.

I am inclined to think that the case at Bar is distinguish
able from the cases cited by the fact that here the breach of 
trust was committed by Robertson, not for his own lienelit 
but on behalf of and for the benefit of his principal—the 
company.

The fraud was not upon the company but upon his other 
principal, the plaintiff ; and the reason given by the authori
ties for not imputing the agent's knowledge to the princi
pal may be turned in favour of the plaintiff.

In Espin v. Pemberton (1859), 3 De G. & J. 547, 44 E.it. 
1380, the Lord Chancellor, in referring to Kennedy v. Greet 
(1834), 3 My. & K. 699, is reported as saying, at p. 555:—

“I would rather say that the commission of the fraud 
broke off the relation of principal and agent, or was lieyond 
the scope of the authority, and therefore it prevented the 
possibility of imputing the knowledge of the agent to his 
principal.”

Here, as the fraud was upon the plaintiff instead of the 
defendant, the commission of it broke off the relation of 
agent for the plaintiff or it was beyond the sco|k> of the 
agent’s authority. So that we have a fraud committed by 
Robertson acting on behalf of and for the benefit of the 
company and within the scope of his employment ui>on the 
plaintiff. It seems to me under such circumstances the 
company should be held liable for the wrongs of its agent.

But the ground I prefer to base my judgment on is that 
the defendant obtained the plaintiff’s money and holds it 
without consideration and in that view of it the question of 
the company’s knowledge of the fraud is immaterial. 
Banque Belge pour l’Etranger V. Hambrouck, [1921] 1 K.B. 
321.

The only answer can be that the company transferred an 
interest in the Collyns agreement as consideration, but that
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«as lever accepted nor assented to by the plaintiff nor any
one authorised on his behalf and, therefore, it falls. The 
company retains the security, the money is the plaintiff's.

3. The plaintiff ratified his agent’s acts.
It is in connection with this defence that the evidence is 

rather scanty. I find no act of ratification and if it exists 
it must lie found in the plaintiff’s silence when he learned 
of the unauthorised investment of his money. But we do 
not know whether he was silent or not or what occurred 
prior to the action. For all that appears he may have re
pudiated promptly by himself or his solicitors. Certainly 
Goodall speaks of his having made a claim. I judge both 
parties knew the facts in this connection and neither thought 
it important to disclose them at the trial. The statement of 
defence alleges that the plaintiff ratified the payment to the 
defendant. This is probably sufficient as a pleading to in
clude ratification by silence, but one would expect if it were 
no intended some evidence would be offered or in some way 
the question would made prominent at the trial. I find 
nothing to suggest that the plaintiff's silence would be used 
against him.

In Prince V. Clark (1823), 1 B. & C. 186, 107 E.R. 70, 
relied upon by the defendant, all the facts relied upon were 
clearly proved and the jury found that notice rejecting the 
agent's act was not given within a reasonable time, which 
the Court sustained, but here the defendant alleges the 
ratification but does not prove that no objection was made 
after knowledge of the facts, or that the plaintiff did not 
at once repudiate, and I would hold that the company has 
not discharged the burden of such proof. There is no sug
gestion that the defendant has been in any way prejudiced 
by any delay.

On all grounds I would dismiss the appeal with costs.
Appeal dismissed.

CARON v. LA COMMISSION OKS LIQUEURS OK QUEBEC.

Mau S», ISit.
■SI ) —OrrCNcas—evidence or rlack-

Qurliec Superior Court, Duelos, J.
IsmiCATINC, LIQUORS (111 I 

MAILERS.
A conviction for violations of the liquor laws cannot be made 

upon evidence of blackmailers.
Appeal from a conviction for violation of the Quebec 

liquor laws. Reversed.
L. Cousineau, for appellant.
J.N. Beauchamp, for respondent.

Que.

sic
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Que. Duclos, J.:—The defendant-appellant was accused of 
having, on July 22, 1921, sold alcoholic liquor contrary to 

1-^ the statute in that case provided. He was found guilty and 
Caron fine<l to one month imprisonment and costs, on the evidence 

La Com- °f f°ur witnesses Martin Lanigan, his brother Willie Lani- 
mission gan, Albert Séguin, and his brother Napoleon Séguin. These 

l iuceurs ^our ■nf°rn’ers were not and are not in the employ of the 
ne Qi EBEc.Uuebec Liquor Commission.

d, i„. j. In the hope of gain, they banded themselves together to 
make cases against unsuspecting victims. After the pre
tended sale to them by the appellant of one Iwttle of 
“whisky blanc,” they advised him that they were going to 
lay a complaint. Subsequently they accepted from the ap
pellant a sum of $25 promising not to lay a complaint, and 
alleging that the bottle of whisky had been broken and 
could not be used in evidence. This sum did not satisfy 
their greed and the complaint was nevertheless laid.

The same procedure was adopted in the case -f „ne 
Adolphe Nault, (Nault was convicted but, in appeal, the 
conviction was quashed for the same reasons as in the pre- 
sent appeal) who gave them $100 to drop the complaint. 
This again was deemed insufficient and the complaint was 
laid against him.

They tried the same on one Boutin, but he was more gen
erous and gave them $200 to drop the complaint. This was 
deemed apparently sufficient and no complaint was laid 
against him.

It is urged by the prosecution that the very fact that the 
appellant gave them $25 to stop the prosecution is, in itself, 
an acknowledgment of guilt. That may be so. On the other 
hand, the accused being entirely innocent, but finding him
self alone against four crooks, whose false evidence might 
convict him, concluded that discretion should be a better 
part of valour.

The Quebec Liquor Commission is doing good work in 
the Province and, if possible, should be sustained in every 
way. It must necessarily employ parties of doubtful char
acter to make cases, but, upon the evidence of these self 
constituted detectives, blackmailers and liars, I would not 
hang a cat.

The appeal is maintained and the conviction is quashed.
Appeal allotted.



70 D.L.R.] Dominion Law Reports. 625

PKOI I.X r. LA COMMISSION UES I.IQIEIRS l)E »|l KI1KC.
Quebec Superior Court, Duclus, J. May 29, 1922.

Intoxicating liquors (Hill—91)—Often ce»—Evidence of hkihkd 
informer—Corroboration.

A conviction for violations of the liquor laws will not he made
upon the evidence of a bribed informer; but if corroborated by
other evidence the conviction will be sustained.

Appeal from a conviction under the Quebec liquor laws. 
Affirmed

l. ('oiuinmu, for appellant.
J, A', l!i nucha nip, for respondent.
Duclos, J.:—This ease is somewhat analogous to the ease 

of Caron and the two Naults, ante p. 62H, in which the ap
peals were maintained, but two very material distinctions 
can be made in this ease. The ease for the prosecution rests 
upon the evidence of two witnesses Amherst McDonald and 
Léo Lamoureux. On the day of the trial, McDonald accepted 
a bribe of $40 from the defendant to leave the town and, ow
ing to his absence, the case was continued. A warrant was 
issued for his appearance and placed in the hands of detec
tives who found him after weeks’ delay. His testimony was 
given under compulsion. This fact distinguished this case 
from the Caron case, because in the latter the informer 
accepted a bribe before laying the information and after 
having promised not to do so.

If the case rested upon the evidence of McDonald alone, I 
would hesitate to maintain the conviction, but his evidence 
is corrolforated by that of Léo Lamoureux, against whom, 
as far us the evidence it concerned, there is nothing to 
make one doubt his testimony. Moreover, the house kept 
by the defendant is of very doubtful character making it 
more than probable that the offence was committed.

I find the evidence sufficient to maintain the conviction 
and, in consequence, the appeal is dismissed and the deposit 
of $,'100 made by the appellant is hereby declared confiscated 
and forfeited in favour of the Quebec Liquor Commission.

Appeal dismissed.

REX v. KEEN.
Alberta Supreme Court, Appellate Division, Stuart, Beck and 

Hyudman, JJ.A. November 24, 1922.
Intoxicating liquors (H1IH—90)—Unlawful possession of 

spirits—Summary conviction—Jurisdiction of Police 
Magistrate—Penalty or forfeiture not exceeding $2,000 
—Inland Revenue Act, R.S.C. 1906, ch. 51 and amend
ments, 1920 (Can.), ch. 62, sec. 6—1921 (Can.), ch. 26, 
sec. 12.

A proceeding for judicial condemnation of spirits unlawfully 
40—70 D.UL

Alta.

App. Div.

Alta.

App. Div.
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held in possession contrary to the Inland Revenue Act. R.S.C. 
1906, ch. 51, and amendments, is a proceeding in rein which''is 
separate and distinct from a prosecution for the pecuniary pen- 
alty for the offence of having the spirits in possession unlaw- 
fully.

Where a charge of the latter offence only is before a police 
Magistrate exercising jurisdiction under secs. 132 and lx:, «,f the 
Act, as amended by 1920 (Can.), ch. 52, and 1921 (Can ), . h. 2fi, 
the maximum penalty which he may impose in that proct. ,ling is 
$500 and this is within his jurisdiction in summary conviction 
proceedings authorised by the amending Act of 1921 (Can.).ch. 
26, sec. 12, without regard to the question whether the statutory 
forfeiture of the spirits and of the vehicles and appliances us d 
for the purpose of removing the same would involve a total pen- 
alty or forfeiture exceeding $2,000 upon which the Magistrate 
would have no jurisdiction to adjudicate under amended vc. 132, 
1921 (Can.), ch. 26, sec. 12 .

Appeal by the Crown from an order of Ives, J„ quashing 
a summary conviction for unlawful possession of spirits 
contrary to the Inland Revenue Act, R.S.C. 1906, ch. :: I, sec. 
185, as amended 1920 (Can.), ch. 52, see. 6. Appeal allowed 
and conviction restored.

C. J. Ford, K.C., for the Crown, appellant.
L. F. Ormond, for the accused, respondent.
Stuart, J.A. :—I agree that this appeal should lie allowed. 

My brother Hyndman has set forth the circumstances and 
I need not more specifically refer to them.

I do not think it was incumbent on the Magistrate to 
endeavour to ascertain the non-existence of forfeitable good, 
in order to establish his jurisdiction. Nobody ever sug
gested, and no one has suggested even to us, the existence 
of goods forfeitable under R.S.C. 1906, ch. 61, see 185, 
and amendments. The affidavit filed in support of the 
motion to quash does not suggest their existence. If it be 
said that they must have been in existence at some time, 
or otherwise the defendant could not have had them in hie 
possession, the answer is that though they were undoubtedly 
in existence at the date charged as being the date of the 
offence, it does not follow that they were in existence at the 
date of the information. Even if defendant had denied 
guilt, the prosecution could conceivably have proved its raie 
without shewing that any officer had ever seen any good» 
at all though, of course, some witness must have testified 
thereto.

Section 186 speaks of the goods being forfeited “wherever 
found." There is nothing to shew that any goods were ever 
“found" at all. It seems to me quite an untenable position 
to suggest that the accused on such a charge may come up 
and plead guilty and then afterwards raise doubts as to the
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jurisdiction of the Magistrate, by saying "There may have Alts. 
been goods in existence which were forfeitable, there may App D;v- 
be still in existence somewhere goods which are still for- ——
feitable. I do not allege that there are or were but there Rtx 
may have been or may be such goods and as the conviction keen.
does not on its face negative their existence or does not ----
state that though in existence they are not worth more than J'A" 
(1,500, in consequence the conviction is invalid.”

I do not think a Police Magistrate was by sec. 132 ever 
intended to be obliged to pursue such hypothetical enquiries 
into the jiossible existence of facts that would be, so far as 
appears, in the knowledge of the accused only, in order to 
satisfy himself of his jurisdiction. It is not like the case 
of a charge of theft where the Magistrate has jurisdiction 
only if the goods stolen do not exceed $10 in value. In 
that case the theft may be punished no matter what has 
subsequently become of the goods stolen or where they are 
or whether they still exist or not. Here we have to do, not 
with value of the goods which accused had in his possession 
at the time charged and with whose possession he is charged, 
but with the value of goods which are subject to forfeiture 
and to be the subject of forfeiture the goods must still con
tinue to exist and must be "found” somewhere.

It is true that the general rule is that jurisdiction must 
appear upon the face of the conviction. But in my opinion 
this rule has never been and should not be carried so far 
as to insist that the non-existence of a certain fact, the exist
ence or non-existence of which is peculiarly within the 
knowledge of the person charged, must lie stated on the face 
of the conviction even though its non-existence is essential 
to jurisdiction. It is not necessary to deny bias or interest 
in the justice upon the face of the conviction. I gather that 
the Judge at Chambers must have inferred from the fact 
that the accused was charged with having had spirits in his 
possession on July 29 that there must, necessarily, have lieen 
some spirits in the possession of the accused or of the police 
on July 31, and that the Judge, therefore, concluded that 
it ought to appear that these were not worth more than 
11,500. But these conclusions are surely not necessary.
The spirits may have been poured out on the ground In the 
meantime by someone. We do not know that any were 
seized. And as we must not intend bias or interest unless 
it is shewn, so I think the Court will not assume that when 
the information was laid there were in existence any spirits 
or other goods which were forfeitable under sec. 186. As
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Rex
v.

Keen.

Alta- Lord Ellenborough said in Rex v. Hazell (1810), 18 East 
App. Div. IS®’ at P- 141, 104 E.R. 321: The Court “can intend (Le, 

assume) nothing in favour of convictions, and will intend 
nothing against them.”

Of course, we have no formal conviction before us. I 
not understand why Justices of the Place and Magistrate 
in this Province do not themselves obey the law as they are 
appointed to force others to do, and why they do not draw 
up convictions and send these and all other proceedings to 
the Clerk of the District Court as the Code commands them 
to do. In this case, however, it was admitted that the pro
duction of a proper formal conviction would not alter the 
situation so that there is no object to be gained by insisting, 
as we might, that the Magistrate first make a proper return 
before we deal with the matter.

I would allow the appeal without costs and dismiss the 
application to quash also without costs. I have concluded 
that costs should not be given because the legislation is 
admittedly obscure in many of its phrases.

Beck, J.A. :—The defendant was convicted for that he 
had spirits in his possession knowing them to have been 
unlawfully manufactured contrary to sec. 185 of the Inland 
Revenue Act, R.S.C. 1906, ch. 51, and amendment, 1920 
(Can.), ch. 52, sec. 6.

On certiorari Ives, J., quashed the conviction, saying:— 
“The Magistrate’s jurisdiction conferred by sec. 132 must 

be apparent upon the record. The forfeiture under sec. 
185 is automatic and imperative and the value thereof must 
be determined and must appear before the conviction can 
be made.”

Section 132, R.S.C. 1906, ch. 51, as amended by 1921 
(Can.), ch. 26, sec. 12, substituting $2,000 instead of $500, 
is as follows :—

“Every penalty or forfeiture incurred for any offence 
against the provisions of this Act or any other law relating 
to excise, may be sued for and recovered or may be en
forced : (a) before the Exchequer Court of Canada or any 
Court of record having jurisdiction in the premises ; or (b) 
if the amount or value of such penalty or forfeiture does not 
exceed $2,000, whether the offence in respect of which it 
has been incurred is declared by this Act to be an indictable 
offence or not, by summary conviction, under Part XV of 
the Criminal Code, before a Judge of a County Court or 
before a Police or Stipendiary Magistrate or any two Jus
tices of the Peace having jurisdiction in the place where

the cause 
| served wi 

After c 
I concluiioi 
I of pecuni 

of goods; 
penalty fi 
forcement 
nature, th 

j latter a p; 
the other.

The Ini 
provides t 
this Act o 
cuted, sue 

| Law or Cc 
Province i 
or where» 
amount or 
exceed $5( 
recovered 
jurisdictio 
arises or i 

Sections 
j ally or for 

justices of 
I to the amc 

sions were 
of 1880 (C 
substantial 
Act of 1881 

By an at 
secs. 99 am 

"Every 
against the 

| lating to e:
enforced bi 

I of Record 
i amount or 
I ceed $500 • 

Court or b<
| two Justice 

This sect 
pecuniary \ 
the jurisdii



'0 D.L.R. ■ 76D.L.R.] Dominion Law Reports.

. 13 East 
tend (u, 
dll intend

us. I do 
agistratcs 
i they are 
not draw 
«dings to 
mis them 
t the pro- 
alter the 
insisting, 
er return

srniss the 
included 
dation is

1 that he 
ave been 
le Inland 
int, 1920

aying:— 
132 must 
ider set. 
eof must 
tion can

by 1921 
of $500,

offence 
relating 
r be en- 
i or any 
; or (b) 
Joes not 
which it 
dietable 

XV of 
ourt or 
wo Jus- 
! where

the cause of prosecution arises, or wherein the defendant is 
served with process.”

After careful investigation I have come to the following 
conclusions: (1) Section 132 applies both to the recovery 
of pecuniary penalties and the enforcement of forfeiture 
of goods ; (2) A proceeding for the recovery of a pecuniary 
penalty for an offence under the Act and one for the en
forcement of a forfeiture of goods are distinct in their 
nature, the former being a proceeding in personam and the 
latter a proceeding in rent, and are independent the one of 
the other.

The Inland Revenue Act, 1867 (Can.), ch. 8, sec. 156, 
provides that “ all penalties and forfeitures, incurred under 
this Act or any other law relating to excise, may be prose
cuted, sued for and recovered in the Superior Courts of 
Law or Court of Vice Admiralty having jurisdiction in that 
Province in Canada where the cause of prosecution arises 
or wherein the defendant is served with process: And if the 
amount or value of any such penalty or forfeiture does not 
exceed $500 the same may also be prosecuted, sued for and 
recovered in any County Court or Circuit Court having 
jurisdiction in the place where the cause of prosecution 
arises or where the defendant is served with process.”

Sections 165 and 166 provided that “the pecuniary pen
alty or forfeiture" might be recovered before two or more 
justices of the peace or in any court having civil jurisdiction 
to the amount of such penalty or forfeiture. These provi
sions were substantially repeated in the Inland Revenue Act 
of 1880 (Can.), ch. 19, secs. 175 and 184. They were again 
substantially repeated in the Consolidated Inland Revenue 
Act of 1883 (Can.), ch. 15, secs. 99 and 108.

By an amending Act of 1885 (Can.), ch. 62, sec. 27, both 
secs. 99 and 108 were repealed and sec. 6 enacted that :—

“Every penalty or forfeiture incurred for any offence 
against the provisions of the said Act, or any other law re
lating to excise, may be sued for and recovered or may be 
enforced before any Court of Vice-Admiralty, or any Court 
of Record having jurisdiction in the premises or if the 
amount or mine of such penalty or forfeiture does not ex
ceed $500 * * » before a Judge or junior Judge of a County 
Court or before a Police or Stipendiary Magistrate or any 
two Justices of the Peace, &c.”

This section evidently was intended to deal with both 
pecuniary penalties and forfeiture of goods and to place 
the jurisdiction in respect of each in the same tribunals.
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This provision was carried into the R.S.C. 1886, ch. 34, in 
sec. 113, which is noted as a consolidation of 1885 (Can.», 
ch. 62, secs. 5, 6, and 7.

Section 132, R.S.C. 1906, ch. 61, is in substance a re
enactment of sec. 113 of R.S.C. 1886, ch. 34.

It seems clear, then, that it must be taken that sec. 113 
and sec. 132 are intended to deal both with pecuniary pentl- 
ties and the forfeiture of goods.

Under the Inland Revenue Act the word forfeiture ii 
many times used with reference to the forfeiture of goods. 
It is also sometimes used of a pecuniary penalty, as it is 
used for instance in the statutory form of conviction under 
the Criminal Code (Form 31) “forfeit and pay the sum
of $....” The word is so used in sec. 181 : “forfeit and pay,
for the use of His Majesty, double the amount of excise 
duty and license duty.” That was the section which was 
under consideration in Rex v. Hartfeil (1920), 55 D.L.R. 
524, 35 Can. Cr. Cas. 110, 16 Alta. L.R. 19. That case dealt 
solely with a pecuniary penalty.

The charge in the present case is laid under R.S.C. 1906, 
ch. 51, sec. 186, as amended 1920 (Can.), ch. 52, sec. 6, 
having spirits in one’s possession knowing them to have 
been unlawfully manufactured. That section, after creat
ing the offence and providing a pecuniary penalty, con
tinues : “And all spirits so unlawfully manufactured or im
ported, wheresoever they are found, and all horses and 
vehicles and other appliances which have been or are being 
used for the purpose of removing the same, shall he for
feited to the Crown and shall be dealt with accordingly."

Words the same as those italicised occur in several sec
tions of the Act, e.flf., secs. 102, 105, 106, 109, 112, 113,118, 
183.

In some instances there is express power given to a col
lector or other officer to seize the things declared to be 
forfeited, e.g., secs. 103, 109, 112, 113, 118, 184 and prob
ably sec. 84 is wide enough to cover.

In one instance at least—it seems to be the only one—the 
officer is authorised to destroy the things seized (sec. 180 
(2)).

Section 130, R.S.C. 1906, ch. 51, reads as follows:—
“All vehicles, goods and other things seized as forfeited 

under this Act or any other Act relating to excise, or to trade 
or navigation, shall be deemed and taken to be condemned 
and may be dealt with accordingly, unless the person from 
whom they were seized, or the owner thereof, within one
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month from the day of seizure, gives notice in writing to 
the seizing officer, the collector in the Inland Revenue 
division in which such goods were seized, or superior officer, 
that he claims or intends to claim the same.”

Several sections speak of the disposition to be made of 
the goods “until condemned or released by competent auth
ority" (sec. 84) or use similar words (secs. 83 and 126).

Condemnation may result not only from the operation of 
sec. 130 but in consequence of a judicial condemnation fol
lowing upon an information filed for the condemnation of 
the goods or things (secs. 129 and 98) or, in other words 
for the enforcement of the forfeiture (sec. 132), or doubt
less as the result of an adverse decision in an action brought 
by the owner of the goods (secs. 94 et seq). Proceedings 
taken for condemnation under sec. 129 are proceedings in 
rem. As I have said, I think it clear that proceedings for 
forfeiture or condemnation of the goods are quite indepen
dent of proceedings for the pecuniary penalty ; either pro
ceeding may be taken alone; and consequently the limitation 
put upon the jurisdiction of a Judge of a County Court or a 
Police or Stipendiary Magistrate or any two Justices of the 
Peace, namely, $2,000, in the case of the amount of a pecun
iary penalty and the same sum in the case of the value of the 
forfeiture is a limitation to be applied distributively in 
separate proceedings.

It may be well to note, in view of the words “by sum
mary conviction under Part XV of the Criminal Code” used 
in sec. 132, that sec. 706 of the Cr. Code makes that part 
applicable to cases in which the justice has authority by 
law to make any order for the payment of money or other- 
mite," which, I think, can quite readily be interpreted to 
cover an order for condemnation of goods forfeited.

The maximum pecuniary penalty under sec. 186, R.S.C. 
1906, ch. 52, as amended 1920 (Can.), ch. 62, sec. 6, is 
$500.

In the result, then, I am of opinion that the proceeding 
before the Magistrate being for the pecuniary penalty only 
and the amount of the maximum pecuniary penalty recover
able before a Magistrate being $2,000, the Magistrate had 
jurisdiction ; the question whether or not there was a for
feiture of goods, and whether or not the Crown had or had 
not proceeded or intended to proceed in respect of such a 
forfeiture—which I think must in any case have been by 
separate proceedings—being for the reasons I have en
deavoured to explain, quite immaterial.

Alta.
App. Div.

Rex
v.

Keen.

Beck, J.A.
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I would, therefore, set aside the order of the Judge of first 
App. Div, instante. I would give no costs.

----- HïNDMAN, J.A. :—This is an appeal from the order of
Rex Ives, J. Respondent was convicted on July 31, 1922, by 

Keen. C. N. Tingle, Police Magistrate for the Province, for that
__r~.. the said respondent op July 29, 1922, at Hanna in the said

v" Province did have spirits in his possession knowing them 
to have been unlawfully manufactured, contrary to sec. 185 
of the Inland Revenue Act of Canada, R.S.C. 1906, ch. 51, 
as amended 1920 (Can.), ch. 52, sec. 6.

The defendant did not offer any defence to the charge 
but pleaded guilty and was fined $250 and costs amounting 
to $43.25, or 6 months imprisonment. No formal convic
tion was drawn up or returned to us. The minute of adjudi
cation, however, is as follows.—Pleaded guilty, $250 and 
costs, $13.75 or six months, $16.00, $3.50, $11.00—total 
$293.25.

It is common ground that no order of forfeiture was made 
but merely the conviction and fine as aforesaid.

Whilst it would be more satisfactory to have a formal 
conviction before us (and we could of course require one to 
be filed), nevertheless no objection having been raised on 
that score and there being no doubt as to its fact and terms 
as disclosed in the minute of adjudication, I do not think 
it necessary in this case.

The only ground raised in the notice of motion before the 
Judge appealed from was:—(1) “That the said Police Mag
istrate had no jurisdiction to hear the said charge and make 
the said conviction as the penalty and forfeiture to which 
the said John Keen was liable exceeded in amount $2,000 
which said sum is the limit of liability in respect of an 
offence, to try which, a Police Magistrate has jurisdiction 
under the said Act."

Section 185 of the Inland Revenue Act, R.S.C. 1906, ch. 
51, as amended by 1920 (Can.), ch. 62, sec. 6, enacts:—

“185. Every person who sells or offers for sale, or who 
purchases any spirits, or has any spirits in his possession, 
knowing them to have been unlawfully manufactured or im
ported, shall for a first offence, incur a penalty not exceed
ing five hundred dollars, and not less than two hundred dol
lars, and for each subsequent offence, a penalty of five 
hundred dollars ; and all spirits so unlawfully manufactured 
or imported, wheresoever they are found, and all horses and 
vehicles and other appliances which have been or are being 
used for the purpose of removing the same, shall be for
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feited to the Crown and shall be dealt with accordingly.” Alu.
The jurisdiction of a Police Magistrate to entertain and Anp^iv

try prosecutions under this Act is created by sec. 132, as J 
amended by 1921 (Can.), ch. 26, sec. 12, which now reads:— Re*

"132. Every penalty or forfeiture incurred for any of- K^N
fence against the provision# of this Act or any other law -----'
relating to excise, may be sued for and recovered or mayHl"“lm*" J *' 
be enforced,—

(a) before the Exchequer Court of Canada, or any Court 
of record having jurisdiction in the premises; or,

(b) if the amount or value of such penalty or forfeiture 
does not exceed two thousand dollars, whether the offence 
in respect of which it has been incurred is declared by this 
Act to be an indictable offence or not, by summary convic
tion, under Part XV. of the Criminal Code, before a Judge 
of a County Court, or before a Police or Stipendiary Magis
trate, or any two Justices of the Peace having jurisdiction 
in the place where the cause of prosecution arises, or where
in the defendant is served with process.

2. Any such penalty may, if not forthwith paid, be 
levied by distress and sale of the goods and chattels of the 
offender, under the warrant of the Court, Judge, Magistrate 
or Justices having cognisance of the case; or the said Court,
Judge, Magistrate or Justices may, in its or their discretion, 
commit the offender to the common gaol for the period of 
six months, unless the penalty and costs, including those of 
conveying the offender to such gaol and stated in the war
rant of committal, are sooner paid."

It is clear that if the only thing involved was the penalty 
for an infraction of sec. 185 of the Act no objection as to 
jurisdiction could arise. But it was urged before the Judge 
of first instance that, not only was the defendant subject 
to a fine, but the spirits, and all horses, vehicles and ap
pliances, &c., used in connection therewith, must be for
feited to the Crown, and, as there is nothing on the record 
to shew the value of the spirits and other goods to be less 
than $2,000, that therefore the Magistrate was without 
jurisdiction.

The Judge gave effect to this argument, and quashed the 
conviction, holding that the Magistrate’s jurisdiction must 
be apparent upon the record ; that the forfeiture of the goods 
under sec. 185 is automatic and imperative, and the value 
thereof must be determined, and must appear before the con
viction can be made.

With great respect I am unable to agree to the correctness
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Alta- of this decision for the reason that I do not think forfeiture 
App. Div.0^ th® goods provided for in the section was intended to be 

—— a judicial one, at least at the time of the conviction, but
Rex statutory purely, the goods being liable to confiscation,

Keen, wheresoever and whensoever found, and not dependent upon 
---- a conviction of the offender who may or may not be prose

s',-------------------- -p^e conviction of accused for contravention of the
Act and imposition of a penalty not exceeding $500 are the 
only matters with which the Magistrate is concerned.

A careful consideration of sec. 132, which gives the Magis
trate jurisdiction, I think, makes it clear that the words 
“penalty” and “forfeiture” are used interchangeably and 
mean a pecuniary penalty for forfeiture, for it speaks of 
them as being “sued for and recovered" before certain tri
bunals, and provision is also made for the recovery of such 
penalties. This obviously cannot mean forfeiture of goods 
found illegally in possession of the accused for they are 
seized and forfeited on the spot when found.

In Rex v. Hartfeil, 55 D.L.R. 524, 35 Can. Cr. Cas. 110, 
16 Alta. L.R. 19, the conviction was under R.S.C. 1906, ch. 
61, sec. 181. It was held on appeal that the penalty incurred 
must be prosecuted for along with any penalty incurred 
under 180; and that as the total of the money penalties 
exceed $500 (the then maximum) that the Magistrate was 
without jurisdiction.

And it must be observed that sec. 180 (2) provides “that 
all stills, worms, &c., &c............ that are found in the pos
session of any unlicensed person, or in any unlicensed place, 
shall be forfeited to the Crown, and shall be seknl by an) 
officer of Inland Revenue and may either be destroyed when 
and where found or removed to some place of safe-keeping 
in the discretion of the seizing officer." The question of 
value of goods of course was not raised in that case, but 
from the reading of the section it would seem clear there is 
no necessity for any judicial forfeiture.

Similar provision for automatic forfeiture of goods are 
also found in other revenue statutes such as the Customs 
Act, R.S.C. 1906, ch. 48, sec. 166 ; Government Works Tolls 
Act, R.S.C. 1906, ch. 40, secs. 7 et seq. A consideration of 
these various statutes makes it apparent that forfeiture of 
goods is a proceeding or matter entirely distinct from the 
pecuniary penalty or forfeiture to which a party found 
guilty of an offence is subjected. A forfeiture imposed on 
a convicted person is one thing, and forfeiture of goods an
other. In the one case the person convicted must forfeit
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the fine, but as to the illicit goods, the accused may or may 
not own them, but may be merely in temporary possession 
thereof. Consequently in order to avoid possible injustice 
provision is made for judicial condemnation of the goods, 
proceedings in rem, in order to determine any rights of pro
perty which interested parties may have in the goods seized 
as forfeited. This procedure is separate and distinct from 
the prosecution for the offence of having such goods in pos
session unlawfully.

Having come to the conclusion, therefore, that the maxi
mum penalty or forfeiture to which an accused person is 
subject under sec. 185 in question, is less than $2,000, 
namely $500, I think the appeal should be allowed without 
costs and the application before the Judge of first instance 
dismissed without costs.

Appeal allowed.

THE KING v. FRANK A. GILLIS Co., Ltd.
Exchequer Court of Canada, Audette, J. November 7, 1922. 

Carrier ($111—I)—Government railways—Canadian car demur
rage rules—Conditions under which demurrage is recov
erable.

Under the Canadian Car Demurrage Rules, authorised by the 
Board of Railway Commissioners for Canada, and approved by 
Order in Council of the 12th July, 1918, for use on Canadian 
Government Railways, where a railway has given notice to the 
consignee of the arrival of his car, the consignee has 24 hours 
free time within which to direct the placement of such car. There
after he is allowed 48 hours to take delivery of his goods, pro
vided the car has been placed “in a reasonably accessible posi
tion for unloading” during such 48 hours. If the consignee fails 
to take delivery under such conditions within the 48 hours, de
murrage begins to run whether or not the cai is kept on a suit
able delivery track after the 48 hours, or is thereafter placed 
on a storage track.

Quaere:—Having in view the provisions of sec. 1 of 1919 
(Can.), ch. 13, does the Railway Act, 1919 (Can.), ch. 68, be
come applicable to the Canadian National Railways before the 
appointment of directors is made in conformity with the enact
ment first mentioned?

[See Annotation, B4 D.L.R. 16.]
Information by the Attorney-General of Canada seeking 

to recover the sum of $5,011 for demurrage charges alleged 
to be due by the defendant by reason of his failure to unload 
goods consigned to him, within the statutory delays.

W. C. McDonald, for plaintiff.
H'. L. Hall, K.C., for defendant.
Audette, J. :—This is an information exhibited by the 

Attorney-General of Canada, whereby it is sought to re
cover (by amendment) the sum of $5,011 for demurrage

Can.
ExTct.
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c>n- charges alleged to be due, by the defendant, for cars jdaced 
Ex. ct. f°1' unloading in Willow Park yard, in the City of Halifax,
---- in the Province of Nova Scotia, during the year 1920.

The,,Kinc The defendant, who carries on, at Halifax, the business of 
Frank builders’ and contractors’ supplies, was, in the year 1920, 

A. Gillisacting as agent for the Pictou County Construction Supply 
Co~ Lm Co., selling and delivering sand and gravel shipped mostly 
Aixktt.. J. from Seaforth beach. He was the consignee of such com

modity in all cases.
Under the provisions of the Canadian Car Demurrage 

Rules, on the arrival of these cars at Rockingham yard, 
which is considered as a sorting terminus for the whole of 
Halifax, the railway company issued advice notes which 
were promptly delivered by messenger to the (defendant) 
consignee who gave receipt therefor and who had then 24 
hours (R. 3) to order his car to any point. In all cases, 
exo pt in respect to five cars, he ordered them to be placed 
at what he termed Cotton Factory Siding.

“Car placed” or “placement” has a well understood mean
ing in railway vernacular, and it is defined in the demur- 

• rage rule as “a reasonably accessible position for loading 
or unloading."

After the car is plated the consignee is allowed 48 hours 
(2 days) free time for unloading.

These regulations are to be found in the Canadian Car 
Demurrage Rules authorised by the Board of Railway Com
missioners for Canada and approved by an Order in Coun
cil, of July 12, 1918, for use on the Canadian Government 
Railways.

The controversy in the present case arises from the 
charges made by the Canadian National Railways for de
murrage after these 48 hours had elapsed.

The defendant contends that the cars in question were 
either placed on storage sidings or on sidings other than 
those assigned or named by him, or on sidings unfit to be 
used for unloading.

The Crown, on the other hand, contents that as the de
fendant had no place to take the sand and gravel and store 
it before delivering to a purchaser, it became of great ad
vantage to him to keep it in the railway yard until he found 
a customer, and that he was negligent and dilatory in tak
ing delivery when the sand and gravel was not wanted.

The consignee has no right to delay unduly taking de
livery of his cars with the object of serving his own pur
poses, at the expense of the carrier. Yet the carrier has no
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Ex. Ct.
right to expect to lie entitled to collect demurrage when he Can. 
cannot give ready delivery "without delay and without fur
nishing adequate and suitable accommodation,” that is,
H'ithoii1 placing the car in a reasonably accessible position The k,nc 
[or unloading.” Nor has the carrier any jurisdiction for p„*NK 
delaying teams sent by the consignee for unloading, for a A. Gili.is 
full morning, as was proved in this case, these teams being Co^Ltd. 
paid by the hour by the consignee. Avd«te. s.

Is there not an implied warranty that before demurrage 
can be charged that the carrier has in all respects the goods 
ready for delivery? And does not the law look with a jealous 
eye upon any effort of the carrier to lessen his contractual 
obligations, either express or implied? Yet the primary duty 
of a carrier is to carry ; it is not his duty as such to furnish 
storage beyond a reasonable time necessary for unloading 
and removal. Cleveland etc. & St. Louis R. Co. v. Dettle- 
iacli (1916), 239 U.S. 588; Southern R. Co. v. Prescott 
(1916), 240 U.S. 632; American Paper & Pulp Ass’n. v.
B.& 0. R. R. Co. (1916), 41 Inst. Com. Com. 506, at p. 512.

Diligence is expected from both parties respectively.
In arriving at the determination of the present contro

versy we must bear in mind that no one has a right to un
duly enrich himself at the expense of others. That is, on 
the one hand it would appear that the railway company 
could hardly ask demurrage upon a car which is not placed 
“in a reasonably accessible position for unloading,” and on 
the other hand the defendant after his car had been duly 
placed on a proper siding for unloading during 48 hours, 
after the 24 hours following the advice notice, has no right 
to expect that the railway will keep his car indefinitely 
either on that siding or even on storage siding without mak
ing charges therefor, in the nature of demurrage. The de
fence set up at Bar was, inter alia, that demurrage did not 
run unless the cars were continuously kept standing on “a 
reasonably accessible position for unloading," or as more 
especially put by counsel, on the main line and on the long 
and short team tracks. This is a view with which I-am 
unable to agree having due regard to the course and natural 
exigencies of the carrier’s trade and business. Hence the 
cars after they have been kept accessible for unloading 
during 48 hours, after the 24 hours’ notice, need not be kept 
upon team tracks but may be kept on storage tracks, kept 
accessible for delivery within shortest practicable time, on 
demand by the dilatory consignee.

In other words I find a railway company is entitled to
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Cal1- recover demurrage only after the car has been for these 

Ex. ct. hours, available for unloading by the consignee from i
----- proper and reasonable team track. That it is not necessary

The King thereafter for the railway company to keep the car on a 
Frank team track to entitle it to claim demurrage and the con- 

A. GiLLissignee has no right to ask the railway to keep his car in- 
Co_Ln>. definitely upon a team track, thus paralysing the business of 
Aud*t;o, j. the railway company. After the expiry of the 48 hours, the 

railway company may place the cars on storage tracks, 
charge demurrage or storage therefor and when the con
signee thereafter comes to unload, the railway company is 
to be taken as if the cars had at all times been accessible on 
team track for unloading, provided the carrier is alwa 
ready to deliver within shortest practical time. Once the 
carrier has placed the cars during 48 hours upon a reason
able position for unloading, on a team track, he can charge 
demurrage thereafter.

Counsel on behalf of the plaintiff cited at Bar the case of 
Miller & Co. v. Georgia Railroad and Banking Co. (1891), 
88 Ga. Rep. 563, and relied upon the same. Canai’un 
Courts, like the English Courts, are accustomed to rest 
the decisions of the American Courts with great respect, 
although they are in no manner bound by them. That case, 
however, must be distinguished from the present one in very 
many respects. Indeed the rules of demurrage had there 
been made by the carrier himself and it was a question 
whether they were reasonable or not and t be most important 
point in that decision which comes within the range of ap
positeness is to be found at p. 576, under para. 5, wherein 
it appears that the point was there n rowed as to whether 
“the time required to place cars position should not be 
included in computing demurrage.

That American case must be distinguished. The ques
tion submitted for determination in the present case is much 
wider and comes within the scope of rules that have the 
force of law and not rules made by the carrier itself. In
deed under our Canadian rules, it is provided by R. 4 “(c) 
that on cars held for unloading time shall be computed from 
the first 7 a.m. following placement on public delivery 
tracks."

There is no ambiguity. The time for reckoning or count
ing demurrage runs only from the placement on public de
livery tracks. The rules direct that no demurrage can be 
reckoned before complying with this requirement.

Moreover, under sub-para, (h) of the same rule, there is
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a further general clause which embodies the principle of 
justice and rectitude with which such computation is to be 
made, by further stating that “Time lost to the consignor 
or consignee through switching of cars or through any 
other came for which the railway company is responsible, 
shall be added to the free time allowance." See also 26 Hals., 
p. 120; Robinson V. C.N.R. (1910), 19 Man. L.R. 300.

This provision brings the controversy within the scope of 
what I said at the opening, and that is, in other words, that 
a person guilty of negligence or derelict in doing his full 
duty cannot afterwards avail himself of such conduct to 
a<sert and build up a claim thereon. And that applies cor
respondingly and equally well to the plaintiff and defendant 
in the present case.

The Canadian Rules further provide that a “placement” 
is made—that is when the 48 hours of free time begin to 
run—“when a car is placed in a reasonably accessible posi
tion for loading or unloading."

The plaintiff in the present case has assumed the burden 
of proof and has established where the cars were during 
the whole period for which demurrage is claimed, and both 
parties have adduced evidence in respect of what should 
be taken to be public team track:.

However conflicting that evidence may be that brings us 
to the consideration of that very question.

It results from the evidence, as illustrated by plan ex
hibit No. 2. that there are 13 tracks at Willow Park used as 
«torage and unloading, and I shall have now to determine 
which are unloading tracks within the intent, meaning and 
spirit of the Regulations.

I may say as a prelude, it has been beyond peradventure 
established by overwhelming evidence that the use of the 
words or expression “Cotton Factory Siding” in the pre
sent case, means Willow Park. It is an old generic name 
which is a denomination comprehending all species of sid- 

I ings at Willow Park. Before the establishment of the Round 
House, the whole district was known as Cotton Factory Siti
ng. The most that can be said is that one line could be used 

logo to the Cotton Factory Siding proper. The Cotton Fac
tory which has been destroyed at the time of the explosion 
is it some distance from the locus in quo in this case.

The General Railway Act, 1919 (Can.), ch. 68, sec. 312, 
I dealing with the questions of accommodation for traffic, 
I Provides, among other things, that the railway company 
I Ml furnish adequate and suitable accommodation for un-

Can. 

Ex. Ct.

The King
r.

Frank 
A. Gillis 
Co. Ltd.
AudHtv, J.
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Can. loading such traffic, without delay, and with due cart and 
Ex. cl diligence deliver all such traffic.

Does the General Railway Act apply to the C.N. Railway 
The Kingas provided by 1919 (Can.), ch. 13, before the appointment 

Frank °f the directors as enacted by sec. 1 of that Act? This in 
A. Gillisquestion that came before the Courts in the case of Mouni 
Co- Ltd- Royal Tunnel Terminal Co. et al V. Rosa (1922), 69 D.L.R 
Ausntr. i. 244, 32 Que. K.B. 458, and upon which a formal decisioi 

was not given, notwithstanding the views expressed by sonn 
* of the Judges.

But whether the Act applies to the Government Railways 
or not, that railway system cannot rid itself of the duty- 
cast upon all carriers by rail to afford suitable and reason
able facilities for delivery of goods carried to the consignees 
and to use due care and diligence in making such delivery. 
It may be that the provisions of the general Railway Act 
above cited are simply declaratory of the common law duty 
and no more.

In construing and applying these rules and regulations 
reference must be had to the general body of the rules, and 
bear in mind the fundamental obligations of the carriers.

I shall now have to determine which out of the 13 tracks 
mentioned at trial and shewn on plan exhibit No. 2. were 
in the spring of 1920, on the one hand “unloading tracks’ 
and on the other, mere “storage tracks.” This has become 
a very difficult task owing to the especially conflicting evi
dence upon this point and the further difficulty of making 
a finding upon the actual state of these tracks, not at the 
date of the trial or during trial, but dating back two years 
ago, that is during the months of April, May, June, July and 
August, 1920, with the then prevailing conditions involving 
the congestion at Willow Park for the well known reasons 
mentioned in the evidence.

The thirteen tracks at Willow Park, in question in this 
case are:—1, Main Line; 2, Short team track; 3, Ixmgteam 
track; 4, No. 3; 6, No. 4; 6, No. 4(4; 7, No. 5; 8, No. 
6(4; 9, A; 10, B; 11, C; 12, Hennessy Siding; 13, City Field.

The first track, the main-line, can be used for unloading at 
intervals, when not otherwise used, for shunting, etc., as its 
very name clearly indicates.

The three tracks over which I experience most difficulty 
in arriving at a conclusion are Tracks A, 4(4 and 5, and I 
confess I have with great hesitation classified them as 
storage in 1920. They appear to have been in a bad state 
in the spring. They might have been fit to be used in an
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emergency under temporarily favourable weather condi- Gan
tions. Yet the fact that it was possible to use them in an E7"~ct 
emergency when the yard was congested, does not neces- — " 
drily bring these tracks within the definition of the rules The Kmo 
and with what is contemplated by the statute. Moreover. p„*'NK 
the fact, as established by the evidence, that only half a A. Gillis 
load, or part of a load, could be hauled or drawn from such Go. Lm 
tracks, would not be a compliance with or satisfaction of Aud.it». j. 
the statute and the regulations—especially when the con
signee pays the teams by the time—which in the result 
would, through the railway’s negligence, cost him double the 
amount for delivery.

Track A is, properly speaking, a car-repair track, leading 
to the shops—as indicated upon the plan exhibit No. 2, 
and as put by the yard-master Lovet part of it has been 
used in an emergency.

With respect to tracks 4l/g and 5 there is a deal of con
flicting evidence, and it is almost impossible to arrive at 
satisfactory conclusion upon the same.

Witness McLeod took delivery at tracks 4*4, 5 and A, 
but had trouble at A—too high. Witness Wright considers 
<1/4 as hauling. Witness Bishop hauled from it and de
clares it is not fit for trucks and it is a question of the size 
of the load. It was difficult to get out with l/» a load. Wit
ness Craig says one could not take a full load from it at 
the time, as it was not in good condition, and witness Mc
Donald contends it could be used for unloading provided 
there would be no running train ; but he does not consider 
<i/4 and 5 as unloading tracks. They are storage. It is a 
fill which they were grading at the time, both on 4|/2 and 5.
Witness McCann testifies it was not in good condition that 
season. Witness Bigelow states they are both storage 
tracks. Witnesses Wright and Craig would consider them 
is hauling sidings, while witnesses Bigelow, McDonald and 
Seaforth consider them as storage.

These sidings A, 41/4 and 5 were not in 1920 properly 
speaking, except perhaps in an emergency, fit for unloading, 
while they have been improved since and could now be con
sidered as unloading sidings.

Having regard to the expression and qualification found 
both in the regulations and in the statute (which seems to 
embody the common law in that respect) I find that the 
13 sidings above recited must be classified as follows during 
the months of April, May, June, July and August, 1920, 
namely:—Unloading: 1, Main-line ; 2, Short-team track ; 3,

41—70 D.L.R.
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Long team track; 4, Hennessy Siding; 5, City 
Storage: No. 3, No. 4, No. 5\->, A, B, C, 41/2, 5.

Therefore, there will be judgment ordering and adjudg
ing that the plaintiff do recover from the defendant all de- 
murrage charges for the days after which a car has been 
placed during 48 hours (following the 24 hours’ notice of 
arrival) upon a fit and proper siding and in a “rrttnntmblf 
accessible position for unloading," namely, upon sidings or 
tracks known as: The Main Line, Short team track, Long 
team track, Hennessy Siding and City Field. The whole 
with costs in favour of the plaintiff.

If the parties fail to agree in adjusting the amount of 
demurrage recoverable, leave is hereby given to either of 
them to apply to the Court, upon notice, for further direc
tion in respect of the same.

Judgment accordingly.

COLLINS v. WILSON.
Saskatchewan Court of Appeal, Haultain, CJ.S., McKay ami Martin, 

JJ.A. November 20,1922.
Vendor and purchaser (IB)—Payment of purchase muney- 

Delay in delivery of title—Election by purchaser to
COMPLETE CONTRACT—LOSS OF CHATTELS GIVEN AS PART PAY
MENT BEFORE DELIVERY—LIABILITY—RATE OF EXCHANGE—
Accounting.

An agreement for the sale and purchase of land cuntained 1 
provision that part payment was to be made by the delivery of 
certain chattels ‘‘at the time and upon delivery of said contract 
of said land to the party of the first part by said party of the 
second part" and that if a satisfactory title was not shewn be
fore a certain time the purchaser had the option of avoiding 
the contract. The vendor was not able to shew title at the time 
named and the purchaser elected to carry out the contract and 
subsequently entered into possession. The Court held that the 
property in the chattels did not pass at any time during the de
lay in furnishing title, and that the purchaser must bear the 
loss of two horses which died during this time, and could not 
claim for maintenance, also that as no place of delivery was 
specified in the agreement, such delivery must be made in 
Montana where the contract was made and where the vendor 
resided. If under a contract for the sale of land made in a 
foreign country, at the time the vendor tenders title to the pur
chaser, neither of the parties know accurately the amount of 
money which should be paid, and an action is brought, on which 
a reference is necessary to ascertain the amount due. the rate of 
exchange should be the rate on the date when the accounting it 
completed and the Registrar signs his certificate setting out 
the amount due.

[Manners V. Pearson, [1898] 1 Ch. 681, applied. Di Ferdinands 
V. Simon, Smits & Co., [1920] 3 K.B. 409; Toronto General Trustt 
Corp’n. V. Regina City (1922), 69 D.L.R. 542, referred to.]

Appeal by plaintiff from the trial judgment in an action 
on an agreement for the sale and purchase of land. Varied.
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F. H. Bence, for appellant. W. H. AIcEwen, for respon
dent.

Haultain, C.J.S., concurs with Martin, J.A.
McKay, J.A. :—The appellant and respondent, both resi

dents of Kalispell, Montana, U.S.A., entered into the follow
ing agreement at Kalispell aforesaid on July 12, 1917 :—

“This agreement entered into this twelfth day of July, 
1917, by and between L. W. Wilson of Kalispell, Montana, 
party of the first part, and Grover H. Collins, administra
tor of the estate of Mary Jane Collins, deceased party of the 
lecond part, witnesseth that the terms and the conditions 
of this agreement are as follows:—That L. W. Wilson here
by agrees to purchase of Grover H. Collins, administrator 
of the estate of Mary Jane Collins and that Grover H. Col
lins agrees to sell a certain section of land in the Province of 
Saskatchewan described as follows :—

Section 35 in Tp. 37, R. 18 west of the second principal 
meridian, at $6.50 per acre and that L. W. Wilson does 
hereby deposit certified check in the amount of $100 to be 
held in escrow in the First National Bank of Kalispell until 
said Grover H. Collins party of the second part clears chain 
of title as to Mary Jane Collins and delivers said section of 
land to party of the first part.

That in payment of said land said Grover H. Collins does 
hereby agree to take as part payment six horses, one colt, 
one pair sleighs, one wagon, one set of harness, one set of 
collars at thirteen hundred dollars ($1,300) part payment 
and the balance five hundred fifty-six ($556) dollars includ
ing the $100 left in escrow at the First National Bank of 
Kalispell at the time and upon delivery of said contract of 
said land to party of the first part by said party of the 
second part.

Said party of the first part is to deliver said personal 
property to said party of the second part and also give 
bill of sale for same and is to pay said $556 at that time 
including the $100 left in escrow to the said party of the 
second part.

It is further agreed that if the negotiation is not com
pleted or a satisfactory title shown on or before August 15, 
1917, then this contract is both null and void at the option 
of the party of the first part.

In witness whereof said parties have hereunto set their 
hands this twelfth day of July, 1917.

(Signed) L. W. Wilson,
(Signed) G. H. Collins.”

Sask.

c3v
Collins

v.
Wilson.

McKay, J.A
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On the date of the agreement the title to the land was in 
the name of His Majesty the King in the right of and to the 
use of the Province of Manitoba, and there was due to the 
Province of Manitoba the sum of $2,304 for principal, to- 
gether with interest thereon at the rate of 6',{ per annum 
from April 22, 1917, under a contract of sale of said landi 
made by the Province of Manitoba with Mary Jane Collins, 
deceased.

It was clearly understood by appellant and respondent, 
although not so expressed in the agreement, that respondent 
was assuming the said contract of sale with the Province 
of Manitoba.

The respondent offered to deliver the chattels to appel- 
lant on August 15, 1917, and again later that fall. The 
appellant refused to take them. The respondent came to 
Canada in November, 1917, and rented a place near the 
land in question, and took possession of said land in June, 
1918.

As a fact, on July 12, 1917, there was due to the Province 
of Manitoba, not only $2,304 for principal, but interest 
thereon at 6% per annum from April 22, 1917, which the 
trial Judge found to amount to $30.62. He also found that 
there was owing by the appellant for taxes against the 
said land on January 1, 1917, the sum of $347.65, and the 
taxes levied against said land in 1917, $169.15.

The respondent deposited $100 in the First National Bank 
of Kalispell on July 12, 1917, to be held in escrow in pur
suance of the agreement, where it still remains, and later 
paid into the same bank $456, but he withdrew this latter 
amount in the spring of 1918.

Two of the horses referred to in the agreement died while 
in the possession of the respondent in 1919. These two 
horses are valued at $170. The respondent sold two of the 
others for $360, which he paid into Court, and appellant 
is willing to accept this amount for these two horses.

It is admitted appellant (since July 12, 1917) paid to 
the Province of Manitoba $648.20.

On June 24, 1921, the appellant tendered to the respon
dent a duly approved assignment of the contract with the 
Province of Manitoba, and demanded payment of the sum 
of $2,348.64 and United States exchange. The respondent 
refused to pay that amount, and appellant brought this 
action for specific performance and that an account be taken 
of what is due to the appellant.

The respondent counter-claimed for expenses incurred
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owing to 
delay in 
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in caring for end removing said chattels to Saskatchewan, 
owing to the refusal of appellant to accept same, and his 
delay in completing title.

The trial Judge held that the appellant must bear the loss 
of the two horses that died valued at $170, and found that 
on June 24, 1921, the respondent owed the appellant 
{2,133.79; and that on the agreement the appellant was 
entitled to $833.79 and the $350 paid into Court for the 
team sold, and the $100 which was paid into the bank, 
amounting to $1,283.79, and the delivery of the rest of the 
chattels, not including the two horses that died, and that 
delivery was to be made at the respondent’s farm, near 
Watson, Saskatchewan.

The respondent’s counterclaim was dismissed. The res
pondent was given the costs of the action, and the appellant 
the costs of the counterclaim.

The appellant now appeals from that part of the judg
ment which ordered :—1. That the appellant bear the loss 
of the two horses that died. 2. That delivery of the chattels 
be made at respondent’s farm near Watson, Saskatchewan. 
3. That the appellant was entitled to the sum of $1,283.79 
without ordering that appellant was entitled to said pay
ment with United States exchange added. 4. That respon
dent have costs of the action.

As to No. 1. Under ordinary circumstances I think that 
the law of Montana, U.S.A., where the agreement sued on 
was made, would have applied in this case, in deciding who 
should bear the loss of the horses that died. What the law 
of Montana is, is a matter of evidence; but no evidence was 
given at the trial as to this, and in the absence of such evi
dence I must apply our law.

Dicey on Conflict of Laws, 1922, 3rd ed., p. 789, says :— 
"The rule of English law is that any difference between 
English and foreign law must be averred and proved by 
the party who relies upon it, and in the absence of such 
proof it is assumed that English law is applicable."

Simon v. Phillips (1916), 85 L.J. (K.B.) 656, 114 L.T. 
460,32 Times L.R. 243; The King v. Naguib, [1917] 1 K.B. 
359, 25 Cox C.C. 712.

The first and second clauses of sec. 22 of the Sale of Goods 
Act, R.S.S. 1920, ch. 197, reads as follows:—

“22. Unless otherwise agreed the goods remain at the 
seller's risk until the property therein is transferred to the 
buyer but when the property therein is transferred to the 
buyer the goods are at the buyer’s risk whether delivery has

Sask.

cX
Collins

V.
Wilson.

McKay, J.A.
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Sask. been made or not :
Provided that where delivery has been delayed through 

— the fault of either buyer or seller the goods are at the risk 
Collins of the party in fault as regards any loss which might not 
Wilson. *lave occurred but for such fault."

----- According to the agreement the chattels were to be de-
MrKay. j.A. ijvered to appellant “at the time and upon delivery of said 

contract of said land” to the respondent by the appellant. 
No time was fixed for the delivery of the contract, and in 
the absence of any time being fixed the law requires that it 
should be delivered within a reasonable time from July 12, 
1917. I would think that, under the circumstances of this 
case, a reasonable time for delivery of the contract would be 
at any rate not later than April 1, 1918. And up to this time 
the evidence shews the respondent was ready, willing and 
able to deliver the chattels and make the cash payment, but 
appellant refused the same as he had not yet completed the 
contract to be delivered, and respondent could not at that 
time compel him to accept the chattels or the money. Under 
these circumstances it seems to me the delivery of the 
chattels was delayed through the fault of the appellant. 
After April 1, 1918, the chattels, in my opinion, were at the 
risk of the appellant “as regards any loss which might 
not have occurred but for such fault."

In dealing with this clause in sec. 20 of the English Sale 
of Goods Act, 1893 (Imp.), ch. 71, in Benjamin on Sale, 
6th ed., p. 465, the author states that “this provision seems 
to throw on the party in fault the onus of showing positively 
that the loss would have occurred independently of his 
fault.”

No evidence was given by or on behalf of appellant to 
satisfy this onus.

The author goes on to say, at p. 465 :—
“The following case, decided in America, may throw some 

light on these words. In McConihe v. New York and Laie 
Erie R. Co. (1859), 20 N.Y. 495, the plaintiff had agreed to 
build for the defendant company fifteen lumber cars, to be 
fitted with certain special boxes which the defendants only 
could supply, and which they agreed to furnish. The ears 
were to be completed within a certain time. The defend
ants, though repeatedly requested to do so, never furnished 
the boxes, and the cars were never completed; but seven 
of them were completed so far as they could be without the 
boxes, and, more than two months after the date when all 
the cars were to have been finished, the seven cars were de-
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itroyed by an accidental fire on the plaintiff’s premises for 
which the plaintiff was not responsible. Held, that the 
property in the cars had not passed to the defendants, as 
not being complete ; and the risk had not passed either, as 
the fire was not the necessary consequence of the defendants’ 
delay. Moreover, had the cars been burnt on the defendants' 
premises after delivery, while the plaintiff was completing 
them, the risk would not have been on the defendants.

Under the Code, it would seem that in a similar case the 
buyers would be liable, as the loss ‘might’ not have occurred 
had the cars been delivered. Their default in furnishing 
the boxes, by delaying delivery, rendered the loss by fire 
possible."

In the present case the evidence is that the horses died 
at or near Watson, Saskatchewan, of swamp fever. Had the 
appellant not delayed the delivery of the horses, they might 
not have contracted this swamp fever and died, as they 
would likely have been at Kalispell, Montana, and not at 
Watson in Saskatchewan.

Under these circumstances, in my opinion, the appellant 
should bear the loss of these horses, valued at $170.

As to No. 2. The agreement between appellant and res
pondent, as already stated, was made in Kalispell, Montana, 
U.S.A., where they were both residing at the time, and, no 
place for delivery of the chattels being mentioned in the 
agreement, it is presumed that it was the intention of the 
parties that delivery should be made there. The appellant 
is still residing there.

In Benjamin on Sale, 6th ed., p. 874, the author states 
that: “Where no place of payment is specified, the general 
rule is that the buyer must pay the seller wherever the latter 
may happen to be,’’ etc.

In Pearson v. O’Brien (1912), 11 D.L.R. 175, at p. 177, 
lord Atkinson, in delivering the judgment of the Court, 
said:—“No place having been named in this letter at which 
the purchase-money was to be paid, the law implies that the 
residence of the vendor is the place of payment.”

In my opinion the same rule would apply in this case with 
regard to the delivery of the chattels, and, with great defer
ence to the trial Judge, I think he was wrong in ordering 
the chattels to be delivered at the respondent’s farm near 
Watson, Saak. They should be delivered to the appellant at 
Kalispell, Montana, U.S.A., and the judgment below should 
be varied accordingly.

As to No. 3. Counsel for respondent contends that, as

Saak.

C.A.
Collins
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Wilson.

McKay, J.A.
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Sasic, there is no evidence as to rate of exchange, none should be 
allowed, or, if allowed, it should be the rate as of the date

----- of judgment when the amount due was ascertained. Where-
Collins a8 counsel for appellant contends the rate of exchange should 
Wilson, be that existing at the time of the alleged breach, namely,

----- June 24, 1921, and not the date of judgment.
■cKw. j.a. por reasons given under the foregoing heading No. 2, 

the money found due to the appellant is payable to him at 
Kalispell, Montana, U.S.A., and the rate of exchange to that 
point should be added to the amount found due. While I think 
it would have been well to give evidence of the rate of ex
change at the trial, I am of the opinion this Court can still 
direct a reference on this point under the circumstances oi 
this case.

In actions for debt or breach of a contract, the general 
rule is to allow the rate of exchange prevailing at the date 
of maturity or default, and not the date of the judgment. 
See Manners v. Pearson & Son, [1898] 1 Ch. 581 ; Di Fi rdiii- 
ando v. Simon, Smits & Co., [1920] 3 K.B. 409, and Société 
des Hotels du Touquet-Paris-Plage v. Cumming, [1921] 3 
K.B. 459; Toronto Gen'l Trusts Corp’n V. Regina City 
(1922), 69 D.L.R. 542.

But where, as in this case, it is an action for an account, 
it has been held that the rate of exchange should he that 
prevailing at the date of the accounting, when the amount 
due is ascertained. See Manners V. Pearson, supra. As this 
judgment will change the amount due by the trial Judge, 
and there will have to be a reference to ascertain the correct 
amount due to the appellant, and it cannot be said there 
has been any settled account to the present, the rate of ex
change allowed will be that prevailing on the concluding 
date of the reference hereinafter ordered to be taken by the 
Local Registrar at Humboldt, and if counsel cannot agree 
upon what that rate is, the said Local Registrar will ascer
tain the rate when holding the said reference.

As to No. 4. Subject to the provisions of the King’s 
Bench Act, R.S.S. 1920, ch. 39, and the Rules of Court, the 
costs of all proceedings are in the discretion of the Court 
or Judge. See Rule of Court 672.

But this discretion must be exercised judicially. One of 
the most recent cases dealing with this question is Ritter 
V. Godfrey, [1920] 2 K.B. 47, at p. 63, wherein Lord Stem- 
dale, M.R., in his judgment, said:—

"The discretion must be judicially exercised, and there
fore there must be some grounds for its exercise, for a dis-
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crction exercised on no grounds cannot be judicial. If, how- Saak, 
ever, there be any grounds, the question of whether they 
are sufficient is entirely for the Judge at the trial, and this —-
Court cannot interfere with his discretion .... The prin- CoLL,NS 
ciple as to the exercise of discretion is the same in the case Wilson.
of plaintiffs and defendants, but it is clear that considéra-----
lions sufficient to justify a refusal of costs to a plaintiff are 3 
not necessarily sufficient in the case of a defendant, for the 
former initiates the litigation while the latter is brought 
into it against his will.”

And in Civil Service Co-Operative Society v. Gen'I. Steam 
X, nation Co., [1903] 2 K.B. 756, 9 Asp. M.C. 477, 72 L.J.
(K.B.) 933, at p. 936, Earl of Halsbury, L.C., said:—

“No doubt, where a Judge has exercised his discretion 
upon materials before him in depriving a successful party 
of his costs, there may be no power in the Court of Appeal 
to overrule his decision, but there must be materials upon 
which that discretion can be exercised.”

Harnett V. Vise (1880), 5 Ex.D. 307, is authority for the 
proposition that, in exercising his discretion to deprive a 
successful party of his costs, the Judge is not confined to 
the consideration of the conduct of the party in the course 
of the litigation, but may consider his conduct previous to 
and conducing to the action.

And in this case the material which the trial Judge had 
was that the appellant had, without any explanation, de
layed delivery of title from July 12, 1917, to June 24, 1921, 
nearly 4 years, and but for his delay beyond a reasonable 
time there would have been no necessity for this litigation, 
as respondent had been ready, willing and able to carry out 
his agreement.

I am therefore of the opinion that, in so far as the judg
ment of the Judge deprived the appellant of his costs of the 
action, he had material upon which to exercise his dis
cretion; but in view of the authorities I think he had no 
material before him to go so far as to make the appellant 
pay the costs of the respondent in the action. From the 
authorities, I gather that it is only when the plaintiff brings 
a vexatious or unnecessary action, even if successful to some 
extent, that he may be ordered to pay the defendant’s costs.
Such as in the case of Harris V. Petherick (1879), 4 Q.B.D.
611, where plaintiff sued for £85 6s„ and was non-suited in 
the first action and in the second recovered only 6s. ; and 
Fane v. Fane (1879), 13 Ch.D. 228, where, while plaintiff
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Seek, was entitled to judgment, the action was held to be unneces- 
sary.

In this case important issues had to be settled, even if the 
Collins appellant’s delay was the cause of the complications aris

ing.
With considerable hesitation I have come to the conclu- 

McKw, J-A gjon that the judgment as to costs appealed from is subject 
to review to this extent, and that the judgment as to costs 
should be varied so as to limit it to depriving the ap]iellant

C.A.

v.
Wilson.

of his costs of the action.
It was admitted that since July 12, 1917, the appellant 

had paid to the Province of Manitoba for interest payable 
in respect of the said land the sum of $648.20. The trial 
Judge allowed this sum to the appellant, with interest there
on amounting to $56.66.

The respondent cross-appeals, claiming: 1. That he 
should not pay the interest on the interest paid by appel
lant to the said Province of Manitoba. 2. That he is entitled 
to recover on his counterclaim.

As to No. 1. The objections raised on that arc, there are 
no dates shewing when the sum or sums making $648.20 
were to be paid to the Province of Manitoba, and no evidence 
of how the sum of $56.66 is arrived at, and no evidence that 
in Montana the law allows interest without a contract to 
pay it. I have already deal with the lack of evidence as to 
law of Montana, and in the absence of the same our law in 
Saskatchewan applies.

I am of opinion that respondent is liable to appellant for 
interest on the $648.20, less the amount due to the Province 
of Manitoba, from April 22, 1917, to July 12, 1917, at the 
rate of 5% per annum from the time or times the appellant 
made the payments to the Province of Manitoba. The cor
rect amount due will be ascertained on reference to the 
Local Registrar at Humboldt, as no dates are given in the 
evidence shewing when the payments were made.

As to No. 2. I am of the opinion that the trial Judge was 
right in dismissing the counterclaim with costs to the appel
lant, as the property in the chattels did not pass to the 
appellant. They were always the property of the respon
dent, and the time for appellant to accept delivery had not 
arrived until June 24, 1921, when the assignment of the
land contract was first tendered.

The respondent being the owner of the chattels cannot, 
under the circumstances of this case, charge the appellant 
for the expenses he incurred in caring for and moving them
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to the Province of Saskatchewan. S»sk-
There will be judgment herein ordering : 1. Taxation of

the appellant’s costs of his defence to the counterclaim, and ----
of this appeal. 2. Reference to the Local Registrar at Hum- Collins 
boldt to ascertain the amount due to the appellant, on the Wilson. 
basis as figured out by the trial Judge, to be varied as above -—
set forth. 3. The appellant to deposit on or before the J *• 
taking of the reference herein with the said Local Regis
trar, the said assignment of the said land and of his interest 
as said administrator, in the said contract between the said 
Mary Jane Collins, deceased, and the said Province of Mani
toba. 4. Payment into Court by the respondent of the 
amount found due by the said Local Registrar from respon
dent to the appellant and the appellant’s taxed costs and 
costs of said reference, with exchange on the amount found 
due under the said agreement (exclusive of costs) between 
Humboldt, Sask., and Kalispell, Montana, U.S.A., at the 
rate prevailing on the date of the said Local Registrar’s cer
tificate on said reference ; and delivery of the said chattels 
to the appellant at Kalispell aforesaid. Said payment and 
delivery of chattels to be made within 3 months from the 
date of the said Local Registrar's certificate of amount 
found due. 5. If the above amounts are paid into Court 
and the said chattels delivered as ordered, the said assign
ment will be delivered to the respondent, and the said monies 
paid into Court will be paid out to the appellant. 6. The 
appellant or respondent to be at liberty to apply to a Judge 
of the Court of King’s Bench in Chambers for further direc
tions.

The appellant will be entitled to his costs of appeal.
Martin, J.A. :—This is an appeal by the plaintiff from 

the judgment of Bigelow, J. The plaintiff, as administrator 
of the estate of Mary Jane Collins under letters of admin
istration granted to him by the District Court of the 11th 
Judicial District of the State of Montana, U.S.A., on Jan
uary 25, 1917, and resealed by the Surrogate Court of the 
Judicial District of Humboldt, Sask., on October 18, 1918, 
entered into an agreement in writing with the defendant 
whereby he agreed to sell to the defendant all of Sect. 35 
in Tp. 37, in R. 18, west of 2nd meridian, at the price of 
$6.50 per acre, or a total of $4,160. The agreement is as 
follows :—

[See judgment of McKay, ante p. 643.]
The title to the land in question was in the name of His 

Majesty the King in the right of and to the use of the
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s>8k- Province of Manitoba, and at the time that the agreement 
C.A. was entered into there was due to the Province of Manitoba
----- the sum of $2,304, for principal, together with interest at

Collins t|,e rate 0f 6', per annum from April 22, 1917. There is 
Wilson, no statement in the agreement to the effect that the defen- 

— dant was to assume the contract of sale with the Province 
of Manitoba, but this was thoroughly understood by both 
parties when the agreement was entered into. On .1 uly 12, 
1917, there was due to the Province of Manitoba not only 
the sum of $2,304 for principal, but interest thereon at the 
rate of 6'i per annum from April 26, 1917, which the trial 
Judge found to amount to $30.62. There was also due by
way of taxes on the land on January 1, 1917, the sum of 
$347.65, together with the taxes for the year 1917, which 
amounted to $169.15. At the time of the agreement the 
defendant deposited in the First National Bank of Kalis- 
pell, to be held in escrow according to the terms of agree
ment, the sum of $100; this sum is still in the bank. Later 
the defendant paid into the bank the sum of $450. but in 
the spring of 1918, prior to his entering into possession of 
the lands in question, he withdrew this sum from the bank. 
During the year 1919 two of the horses referred to in the 
agreement died, and two horses were sold by the defendant 
for the sum of $350, which amount he has paid into Court 
and which amount the plaintiff is willing to accept in place 
thereof.

After the agreement was entered into on July 12, 1917, 
interest fell due from time to time on the contract with the 
Province of Manitoba, and it is admitted that the plaintiff 
has paid to the said Province the sum of $648.20, by way of 
interest. The plaintiff was not able to have the assign
ment of his contract for the land with the Province of Mani
toba approved of by the Province of Manitoba until the 
year 1921; in fact it appears that the plaintiff’s solicitors 
were advised of the approval of the assignment by a letter 
from the Deputy Commissioner of Provincial Lands, dated 
May 3, 1921. On June 24, 1921, the plaintiff tendered to 
the defendant a duly approved assignment of the contract 
with the Province of Manitoba, and demanded payment 
from the defendant of the sum of $2,348.54 and United 
States exchange. The defendant refused to pay the amount 
demanded, and accordingly the plaintiff brought this action 
for specific performance and for an account. The defendant 
counterclaimed for expenses incurred in caring for and re
moving the chattels in question to the Province of Saskat-
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chewan, owing to tlie refusal of the plaintiff to accept the 
same, and the delay in completing title.

The trial Judge held that the loss of the two horses which 
died and were valued at $170, must be borne by the plain
tiff, anil he found that on June 24, 1921, the defendant owed 
the plaintiff $2,133.79, and that, according to the terms of 
the agreement, the defendant should pay the plaintiff 
$833.79. together with the sum of $350, which was paid 
into Court for the team sold, and the sum of $100 which 
was in the bank at Kalispell, Montana, amounting in all to 
$1,283.79. The trial Judge also directed the delivery of the 
remainder of the chattels, with the exception of the two 
horses which died ; such delivery to be made at the farm of 
the defendant near Watson, in the Province of Saskatche
wan. He dismissed the counterclaim of the defendant with 
costs, but gave to the defendant costs of the action. From 
this judgment the plaintiff appeals on four grounds, namely: 
1. That the defendant should bear the loss of the horses 
which died ; 2. That the agreement was made at Kalispell in 
the State of Montana, and delivery of the chattels should 
be made at the residence of the plaintiff in Kalispell afore
said; 3. That the agreement provides for payment of the 
money at the First National Bank, Kalispell, and the plain
tiff is entitled to payment there; 4. The plaintiff is entitled 
to the costs of the action.

No. 1. The agreement for sale contains a provision 
which, to my mind, is of very great importance in deciding 
at least some of the questions at issue between the parties. 
The provision referred to is as follows;—“It is further 
agreed that if the negotiation is not completed or a satis
factory title shown on or before August 15, 1917, then this 
contract is both null and void at the option of the party of 
the first part.”

The defendant was anxious to carry out the agreement, 
and he offered to deliver to the plaintiff the chattels referred 
to therein on August 15, 1917, the time at which, if title to 
the land were not furnished by the plaintiff, the defendant 
had the right to declare the contract at an end. Later in 
the same fall he made a second offer of the chattels, and 
again on April 18,1918. On the last mentioned date, accord
ing to the evidence of the plaintiff, the defendant told him 
that he was ready to deliver the chattels, but the plaintiff 
lays, “I told him I was not ready to accept them, I did 
not have title in shape and I did not know when we could 
get it."

Saak.
C.A.

Collins
v.

Wilson.

Martin. J.A.
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Martin. J.A.

Sask. The defendant could have elected to avoid the contract 
c A on August 15, 1917. He did not do so; on the contrary he
----- elected to carry out the agreement, knowing that the plain-

Collins t jff was not in a position *.) make title, and in the month of 
Wilson. June, 1918, he actually went into possession of the land ami 
-—t has been in possession of the same ever since. The agree- 

' ment itself fixes no time for the delivery of title, and the 
defendant by his conduct must be held to have acquiesced 
in the delay that has taken place on the part of the plain
tiff.

There is a provision in the contract which has a very 
strong bearing on the question of which party should bear 
the loss of the horses. The following is the provision re
ferred to:—

“That in payment of said land said Grover H. Collins 
docs hereby agree to take as part payment six horses, one 
colt, one pair sleighs, one wagon, one set of harness, one 
set of collars at thirteen hundred dollars ($1,800) part pay
ment and the balance five hundred fifty six ($556) dollars 
including the $100 left in escrow at the First National Dank 
of Kalispell at the time and upon delivery of said contract 
of said land to the party of the first part by said party of the 
second part."

The agreement therefore provided that the plaintiff would 
take as part payment for the said land the chattels therein 
referred to “at the time and upon delivery of said contract 
of said land, to the party of the first part by said party of the 
second part." With full knowledge of this provision and 
knowing that the plaintiff would not accept the said chattels 
the defendant elected to carry out the contract and went into 
possession. The property in the chattels did not pass at 
any time during the delay in furnishing title, and I do not 
think that the risk should be held to have transferred. In 
my opinion the defendant must bear the loss of the two 
horses which died, the value of which was $170. The judg
ment of the trial Judge should be varied accordingly.

No. 2. The agreement between the plaintiff and defend
ant was made in Kalispell, Montana, where both of the par
ties were residing at the time. The agreement itself makes 
no provision for the delivery of the chattels mentioned 
therein, and it must be presumed that it was the intention 
of the parties that delivery should be made at that place, 
as the plaintiff is still residing there.

In Benjamin on Sale, 6th ed., at p. 874, the author says:— 
“Where no place of delivery is specified the general rule
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is that the buyer must pay the seller wherever the latter Saak, 
may happen to be, even though the seller may be abroad, if 
the seller were not in this country at the date of the con- 
tract.” Collins

See also Pearson V. O'Brien, 11 D.L.R. 175. Wilson
I am of the opinion that the chattels in question should —-

be delivered to the plaintiff at Kalispell, in the State of M‘rlln' J 
Montana, and the judgment of the trial Judge should be 
varied accordingly.

No. 3. As to the question of exchange. The contract, as 
before stated, provides that the purchase money is payable 
at the First National Rank, Kalispell, Montana. The general 
rule is that, where a foreign creditor obtains a judgment 
in an English Court, the amount due on the judgment must 
be converted into English currency, not at the rate of ex
change prevailing at the date of the judgment, but at the 
rate of exchange prevailing when the debt became due.
Di Ferdinando v. Simon, Sinits & Co., [1920] 3 K.B. 409;
Société des Hotels du Touquet-Paris-Plage v. Cumming,
[1921] 3 K.B. 459; Toronto Gcn’l Trusts Co. v. City of 
Regina (1922), 69 D.L.R. 542.

In Manners v. Pearson, [1898] 1 Ch. 581, however, it was 
held that when a plaintiff sues a defendant in England on a 
contract made abroad, under which periodical payments in 
foreign currency ought to have been made to him in a 
foreign country, and the Court orders an account, he is not 
entitled to have this sum treated as converted into English 
money at the rate of exchange which prevailed at the date 
when the payment ought to have been made under the con
tract, but at the time when the balance is found on the 
account. Lindley, M.R., [1898] 1 Ch., at p. 587, said :—

‘‘But it does not follow that the sum to be inserted in 
the order is the equivalent at that time of the moneys pay
able by the terms of the contract, for the defendants may 
be liable not only to pay those sums, but also damages in the 
shape of interest or otherwise for not having paid them at 
the proper time. The obligations, if any, of the defendants 
in this respect must be determined before the amount for 
which they are liable can be calculated and expressed in any 
judgments or order for payment.”

While in the case at Bar no question of periodical pay
ments arises, at the same time, on June 24, 1921, when the 
plaintiff tendered the duly approved assignment of contract 
to the defendant, neither the plaintiff nor the defendant 
knew accurately the amount of money which should be paid
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Sank, by the defendant. There had been a delay of approximately 
r A 4 years since the agreement was entered into. During that 

1 time the account between the parties had very materially 
Collins altered. The plaintiff had paid a large sum in interest on 
Wilson, the principal moneys to the Province of Manitoba; two of 
— the horses had died, and an accounting was necessary be- 

Martin, IAforc the amount due by the defendant could be definitely 
ascertained. Under all the circumstances of the case, I am 
of the opinion that the conversion should take place at the 
time when the accounting is completed, and, as a reference 
will be necessary to the Local Registrar at Humboldt, that 
date will be fixed by the day when the said Local Registrar 
signs his certificate setting out the amount that is due by 
the defendant to the plaintiff. No evidence was given at the 
trial as to the rate of exchange prevailing at any time dur- 
ing the course of the proceedings, but the Local Registrar 
should ascertain the rate on the date when the account is 
completed.

No. 4. As to costs. I have had the privilege of reading 
the judgment of my brother McKay, and I agree with him 
in his disposition of this question.

The defendant cross-appealed on the question of the 
allowance of interest on the interest paid by the plaintiff 
to the Province of Manitoba. It is admitted that the amount 
of interest paid is $648.20, and the allowance of interest on 
this interest made by the trial Judge is $56.66. I think 
the plaintiff is entitled to interest on the amount of interest 
he has paid to the Province of Manitoba, but the interest 
should be calculated at the rate of 5% per annum. There 
is no evidence as to whether the interest paid to the Pro
vince of Manitoba was paid in one sum, or paid at different 
times, and on this point it will be necessary to ascertain on 
a reference to the Local Registrar the date or dates on 
which the payment or payments were made by the plaintiff, 
and interest should be allowed at 5% per annum from the 
time or times at which such payment or payments were 
made. The amount of $648.20, however, includes interest 
on the contract with the Province of Manitoba from April 
22, 1917, to July 12, 1917. This was calculated by the trial 
Judge to amount to $30.62, and no interest should be allowed 
on this sum.

The defendant also cross-appeals contending that the 
counterclaim should not have been dismissed by the trial 
Judge. As to the counterclaim, I am of opinion that the 
defendant cannot recover. The chattels were the defend-
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C.A.

Wilson.

ant’s; the plaintiff had refused to accept them, and he was Sask. 
at liberty to do this until he was in a position to deliver the 
assignment of the contract for the purchase of the land 
from the Province of Manitoba. The property in the chat- Collins 
tels at no time passed to the plaintiff, and the defendant 
cannot charge the plaintiff with any expense he incurred 
in caving for the chattels. *

In my opinion judgment should be entered varying the 
judgment of the trial Judge as follows;—1. By allowing the 
plaintiff the sum of $170 for two horses which died during 
the year 1919. 2. By ordering the delivery of the remainder 
of the chattels to the plaintiff at Kalispell, in the State of 
Montana. 3. By directing a reference to the Local Regis
trar at Humboldt to ascertain the amount due under the 
contract, and when the amount is so found, to ascertain the 
amount of Canadian currency necessary on the day of the 
completion of the reference to purchase the amount so found 
in American money. No exchange, however, will be allowed 
on the costs to which the plaintiff is entitled. 4. The interest 
on the interest paid to the Province of Manitoba by the 
plaintiff will be calculated at the rate of 5'/, per annum 
and will be ascertained by calculating the same on the 
amounts paid and from the date or dates when the payment 
or payments were made. No interest will be allowed on the 
interest from April 22, to July 12, 1917, and which, accord
ing to the trial Judge, amounted to $30.62. 5. The plaintiff 
«ill deposit with the Local Registrar assignment of the con
tract for the said land with the Province of Manitoba, duly 
approved by the Province of Manitoba, before the reference 
is held. 6. The defendant will be allowed three months 
from the date of the completion of the reference to pay into 
Court the amount found due on the reference, together with 
the taxed costs of the plaintiff as hereinafter provided for; 
together with exchange on the amount (exclusive of costs) 
between Humboldt, Saskatchewan, and Kalispell, Montana, 
at the rate of exchange prevailing on the day thfe reference 
is completed ; 3 months from the date of completion of said 
reference will be allowed the defendant for delivery of 
chattels aforesaid at Kalispell. 7. When the amount found 
due together with taxed costs is paid into Court and the chat
tels delivered as above provided, the assignment of the con
tract with the Province of Manitoba will be delivered to the 
defendant and the money in Court paid to the plaintiff.
The plaintiff is entitled to the costa of the appeal and to his 
costa of defending the counterclaim, but is not entitled to 
42—70 D.L.R.
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B.C.

sZ
the costs of the action. He will, however, have the costs of 
the reference. The costs to which the plaintiff is entitled 
will be taxed and paid into Court, with the amount found 
due by the Local Registrar, as above directed.

Judgment below t'ariei.

Re WHITFIELD.
British Columbia Supreme Court, McDonald, J. October 11, 1922. 
Infants ($IC—10)—Custody — Adoption — Verbal agreement- 

parent's right—Child’s welfare.
Though a verbal agreement giving up the custody of a child 

is not binding upon the parent, still where such agreement has 
been acted upon for six years, and the child is better situated at 
the home of her adoption than she would be with her parent, 
the Court, having regard for the child’s welfare, will not restore 
the custody of the child to the parent.

Applicaton by father for the custody of his child. Re
fused.

J. S. Mac Kay, for plaintiff. J. A. Russell, for defendant.
McDonald, J. :—This is an application by the father to 

obtain possession of his daughter 11 years old, who has, 
since the death of his wife, some 6 years ago, resided with 
Mr. and Mrs. Smyth at Ladysmith in this Province. When 
the mother died, the father was unable through force of 
circumstances to provide a home for the child anil she was 
placed in the Alexandra Orphanage in the city of Van
couver. She remained there for some months and was 
thence taken by the Smyths, under a verbal agreement, as 
I find upon the evidence, made with the father that he 
would not at any time afterwards claim her. The law ap
pears to be clear that such an agreement is not binding 
upon the parent. Re Porter (1910), 15 B.C.R. 454, but it is 
equally clear, as stated in the judgment in that case, at p. 
455, that if such an agreement lie “acted upon for such a 
length of time and under such circumstances as to bring 
about a condition of things which would make it hazardous 
to the child’s welfare to remove [her] from the custody of 
those who have, in fact, had charge of [her] upbringing, 
the Court will not, as of course, order [her] restoration to 
the parent.”

The case has caused me much reflection and the best con
clusion I have been able to reach is that it is one coming 
within what may be called the above exception. All the 
parties concerned, including the child, appeared before me 
The child expressed a great affection for her foster father 
and mother and a great unwillingness to leave them. Mr.

Smyth is a 
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Smyth is a contracting painter living at Ladysmith where 
the child attends school and where she will later be able to 
attend tiie High School. The Smyths have no other chil
dren and are, in my opinion, able to maintain and educate 
her suitably according to her station in life. The father is 
i teamster residing in Vancouver. He has no home and 
boards with a widow, a Mrs. Scranton, who also appeared 
before me and expressed her willingness that the child 
should come to her house and live with the father. The 
child has an older sister, married and living in Seattle. 
This sister also appeared and expressed a great desire that 
the child should come to live with the father. She stated 
that she was employed by a telephone company in Seattle 
and that her husband is an accountant. Their joint earnings 
amount to about $276 per month and she stated that she 
would be willing to contribute towards the maintenance of 
her sister, if the infant should come to live with her father. 
It appears clear, from the evidence, that it was this older 
sister who first induced the father to endeavour to obtain 
possession of the child as the letters written by the father 
to the Smyths in May and September of this year shew 
that it was at the married sister’s instigation that he sought 
possession of the child.

The situation being, therefore, that the child is now set
tled in a comfortable and happy home and that the only 
home offered her by her father is one that on its face is more 
than likely to prove of a temporary nature, it would, in my 
opinion, lie hazardous to her welfare to remove her from 
the custody of those with whom she now resides.

The application is, therefore, refused but I feel confident 
that, under all the unhappy circumstances costs will not 
be asked.

Application dismissed.

LUNDY and McLEOD v. POWELL.
Sadatfchrira» Court of Appeal, Haultain, Turycan, McKay

and Martin, JJ.A. November 20, 1922.
ÏEXD08 AND PURCHASER ($11—30)—VENDOR’S LIEN TOR SURVEY FEES

—Caveat—Innocent purchaser.
A vendor’s lien for unpaid survey fees does not extend as 

against an innocent sub-purchaser of the land without notice of 
the claim, and no caveat therefor can in such case be lodged by 
the vendor against the land.

Diuaces (IIIIK—205)—Wronofvl filing of caveat—Carrying 
charges—Punitive damages.

Damages for the wrongful filing of a caveat cannot be awarded 
on the basis of the carrying charges of the land during the time 
the caveat was registered, in the absence of evidence shewing

Sank.

C.A.
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Sask. that such charges were occasioned by the existence of the caveat,
-----  and can only be confined in such instance to the costs incurred in
C.A. connection with the removal of the caveat ; nor can punitive or
-----  exemplary damages be allowed where no malice or improper

Lundy motive is shewn.
and Appeal by defendant from the judgment of Tavlor, J 

McLeod (1921)_ go d.L.R. 607, 14 S.L.R. 459. Varied.

Powell. G. A. Cruise, for appellant.
TiiuiTiT7~j.iL Sampson, K.C., for respondents.

urK* Haultain, C.J.S., concurs with Martin, J.A.
Turgeon, J.A. :—Two questions are to be determined in 

this appeal. Did the appellant have to right to file his caveat 
against the lands in question, the title to which had become 
vested in the respondents? Under the facts of the case as 
they appear from the evidence given at the trial ( 1921), 60 
D.L.R. 607, 14 S.L.R. 459, and the correspondence filed, I 
am of opinion that he had no such right. He allowed the 
title to be transferred to the respondents pursuant to the 
agreement for sale made by them with his purchaser, 
James A. Powell, without informing them of his intention 
to retain any claim against the lands; thereby electing to 
look to James A. Powell personally for the satisfaction of 
any right which he might still have by reason of his con
tract with him.

But, having filed his caveat and maintained it through a 
period of several years, as he did, ought the appellant, under 
the circumstances, to be visited with the heavy damages, 
designated by the trial Judge as punitive and exemplary 
damages, which have been awarded against him ? 1 think 
not. The respondents in instituting their action founded 
no claim whatsoever on such grounds. The idea of it seems 
to have originated with the trial Judge upon what I con
ceive, with all respect, to be a mistaken view of the law 
and an erroneous appreciation of the facts. The respondents 
brought this action to recover special damages, only, which 
they itemised in their statement of claim, and which aggre
gate $68,137.71. Out of this large amount, it seems clear 
to me that they are entitled to recover one item only, that of 
$53.78 for solicitors’ fees incurred in having the caveat re
moved. The reasons for granting exemplary damages which 
existed in the several cases cited by the trial Judge, Taylor, 
J., 60 D.L.R. 607, are totally absent from the case at Bar. 
I agree with all that my brother Martin says upon this 
point, and I would reduce the judgment in favour of the 
respondents to this sum of $53.78 on the terms respecting 
costs which he suggests.
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McKay, J.A., agrees with Martin, J.A. Sask.
Martin, J.A. :—This is an action to recover damages for c A

the alleged wrongful filing of a caveat on certain lands in -----
the Prince Albert district owned by the plaintiffs, and con- L™®Y 
sisting of 8,244 acres. At one time the defendant was the McLeod 
owner of these lands, and on June 1, 1911, he entered into v. 
an agreement to sell the lands to one James A. Powell for Powtu 
the sum of $84,431.20. The purchase price is particularly Martin, v a. 
set forth in the agreement for sale as being “for the sum of 
(10 per acre and survey fees amounting to 10 cents per 
are payable with final instalment of purchase money."

There is a further provision contained in this agreement, 
dated June 1, 1911, between the defendant and the said 
James A. Powell, which agreement was apparently in
tended to be a part of the agreement for sale. The further 
provision referred to is as follows:—

“If, however, there are any portions of the said lands 
now owned by the party of the first part (the defendant) in 
the ranges set out in the schedule hereto in excess of the 
acreage set out in the said schedule, or if there are any
portions of land omitted from the said schedule.................
then the party of the first part shall deliver the same to the 
party of the second part who shall account and pay for the 
same at the said rate per acre. Nevertheless the total acre
age bought under this agreement shall not exceed 8,800 
acres,"

On the same date the said purchaser, James A. Powell, 
entered into an agreement in writing to sell the said lands 
to the plaintiffs, John E. Lundy and George B. McLeod, for 
the sum of $113,589.25. The price per acre in this agree
ment is stated to be: “The sum of $13.50 per acre and sur
vey fees, if any, amounting to 10 cents per acre, payable on 
the final instalment of purchase money." No provision is 
contained in this agreement with respect to the purchase 
by the plaintiffs of any portions of land in the ranges set 
out in the schedule to the agreement and in excess of the 
acreage therein set out, such as is contained in the agree
ment made lietween the defendant and his purchaser, James 
A. Powell.

During the early part of 1914, the plaintiffs arranged to 
obtain a loan on the said lands from the Independent Order 
of Foresters, with the object of paying off the defendant in 
full, and giving to the said James A. Powell a second mort
gage on the said lands for the balance of his purchase 
money. The defendant was requested to convey the lands
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Sask. by transfer directly to the plaintiffs, as a matter of con- 
C A venience and for the purpose of saving one registration, 
—— For this purpose, the defendant sent a transfer to (he 

Lundy Imperial Bank at Edmonton, Alberta, such transfer to be 
McLeod delivered to the solicitors who were closing the loan from 

». the Independent Order of Foresters, on payment of the bil. 
Powell. ance 0f t(,e money (|ue the defendant under his agi cement 

Martin, j.A.for sale with James A. Powell. Before the transaction wm 
finally closed, by letter dated July 6, 1914, addressed to the 
solicitors who were closing the loan at Edmonton, the de- 
fendant stated : “I supposed that we were entitled to have 
survey fees if they were stated in the contract, and at 10c 
per acre. We can agree upon this, however, without diffi
culty, as it must be a question which can be settled by law. 
yers without much difference of opinion when all the facts 
are known."

On September 25, 1914, after the delivery of transfer, 
and the dosing of the loan, and after the defendant had 
again communicated with the solicitors on the queslionof 
the payment of survey fees, the solicitors wrote the defend
ant and made the following statement referring to the sur
vey fees :—

“You are correct in your statement that your form of 
contract provides for this, but as we advised you in a tele- 
gram of July 4, 1914, it is not usual to charge survey fees 
on transactions concerning lands in the Western Provinces, 
as under our system here this survey is entirely unneces
sary.”

The telegram of July 4, 1914, referred to in the above 
quoted letter does not appear in the evidence, and apart 
from this telegram so referred to there is no evidence that 
the solicitors who were closing the loan refused the pay
ment of survey fees before the delivery of transfer. The 
trial Judge, Taylor, J., 60 D.L.R. 607, 14 S.L.R. 459, how
ever, found that payment of survey fees was refused, but he 
also finds that the defendant “reserved the survey fees for 
further consideration," and this latter finding is supported 
by the evidence.

Taylor, J., also finds as a fact, at p. 608, that:—“He 
[meaning the defendant] never in any way communicated 
his claim to the plaintiffs in this action, and he was not 
called at the trial (though present in Court) to substantiate 
his claim.”

The fact that the defendant did not communicate his 
claim for survey fees to the plaintiffs is a matter, to my
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mind, which should not be adversely commented upon. The Sask. 
defendant did, in this case, what the ordinary man would c A
do under similar circumstances ; that is, he communicated ----
his claim to the solicitors who were engaged in closing the
loan, and with whom he was in communication with respect McLeod
to the matter of the furnishing of a transfer for the lands v.

,. Powell.in question. ___
Furthermore, the statement of Taylor, J., that “he [the m«,tin. j.a. 

defendant] was not called at the trial (though present in 
Court) to substantiate his claim,” is not correct, for the 
defendant did give evidence at the trial and was examined 
and cross-examined at considerable length.

On the transfer being delivered to the solicitors who were 
closing the loan for the Independent Order of Foresters, the 
transfer was deposited in the proper Land Titles Office by 
the solicitors, and certificate of title was issued in the name 
of the plaintiffs on August 10, 1914. After this date the 
defendant continued his correspondence with the solicitors 
with respect to the payment of survey fees, and for the first 
time by letter dated June 12, 1915, mentioned a fractional 
portion of land consisting of 32 acres. In this letter the 
following occurs :—“1 first realised that I owned this when 
I received a tax notice this year and had not received any 
before.”

In the meantime, on May 27, 1915, the defendant exe
cuted a caveat covering “an equitable estate or interest in 
an estate in fee simple in possession under and by virtue 
of an agreement for sale made between Max Leon Powell 
and James A. Powell, dated June 1, 1911, covering the lands 
described in the agreement in writing and registered in the 
name of Lundy, McLeod & Co., and I forbid the registration 
of any person or transferee or owner of any instrument 
affecting the said estate or interest unless such instrument 
be expressed to be subject to my claim."

While the caveat is dated May 27, 1915, it was not regis
tered until November 9, 1915. In his evidence given at the 
trial, the defendant stated that he filed the caveat because 
“I thought we were not getting anywhere,” referring to the 
correspondence he had conducted with the solicitors. He 
also stated in his evidence at the trial : “I heard that Lundy 
anil McLeod were friends of Powell’s and that he was in
volved financially and was putting the property out of his 
hands for the reason that he didn't want any property on 
his hands, and that he had guaranteed the mortgage to the 
Foresters himself and was operating with the land just the
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same after this pretended sale to Lundy and McLeod as 
before. I learned that from an independent source.”

Q: “Then you tiled your caveat ?" A: “Yes."
In any event, the caveat was tiled affecting all the lands, 

consisting of 8244 acres, and was fded in an endeavour on 
the part of the defendant to protect himself for the sum of 
$824.40, survey fees, and also because he had found that he 
still owned 32 acres of land in the ranges referred to in the 
schedule to the agreement with James A. Powell, anti the 
defendant claimed that he was entitled to be paid for such 
32 acres under the special provisions contained in his con
tract with James A. Powell above referred to. The caveat 
fded, however, did not state definitely the claim of the de
fendant, and did not set out any sum of money to which he 
claimed to be entitled.

After the filing of the caveat on November 9, 1910, the 
defendant heard nothing from the plaintiffs about the 
caveat, nor from anyone else, until October 5,1917, when the 
plaintiffs wrote, saying :—“We find there is a caveat tiled 
on this property. Kindly let us know if it is your intention 
to remove this and for what reason it is filed.”

On October 11 the defendant wrote in reply, setting forth 
fully his reasons for filing the caveat, and stated :—"1 shall 
not remove my caveat unless these matters have been ad
justed.”

Shortly afterwards, the plaintiffs took steps to have a 
notice issued under the provisions of the Land Titles Act 
R.S.S. 1920, ch. 67, calling upon the defendant to remove the 
caveat. When the notice was received by the defendant, he 
employed a solicitor in Saskatoon and states: "I took the 
advice of my counsel.” Proceedings were taken by the 
solicitor to have the caveat continued, considerable delay 
ensued, until finally the caveat was allowed to lapse on 
January 8, 1919.

The plaintiffs claim that they incurred solicitors’ costs in 
connection with the removal of the caveat, amounting to 
$53.78, and, in addition, that in the year 1917 they lost sales 
of the said lands by reason of the caveat being registered 
against them. The trial Judge, Taylor, J., 60 D.L.U. 607, 
held that, with respect to the alleged opportunities of selling 
the lands, the plaintiffs had failed to establish any special 
damage, and by way of special damage he awarded only the 
sum of $53.78, the amount incurred for solicitors’ fees in 
connection with the remoal of the caveat. He awarded, how
ever, in addition, the sum of $5,000 by way of exemplary,
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punitive or vindictive damages. From this judgment the Sunk, 
defendant appeals on two grounds :—

1. That the defendant was entitled to a vendor’s lien for 1
unpaid purchase money, made up of survey fees, amounting Lundy 
to $824.40, and the purchase price of the 32 acres which were McLeod 
found to be owned by the defendant in one of the ranges set r. 
out in the schedule to the agreement for sale with James A. Powell. 
Powell : Martin, J.A.

2. That the trial Judge erred in awarding punitive, or ex
emplary damage, and that, in any event, the damages 
awarded were excessive.

The defendant contends that he is entitled to a vendor’s 
lien for unpaid purchase money for 32 acres, because the 
agreement with James A. Powell provided for the purchase 
by the said James A. Powell of such portions of land as 
might be found to be owned by the defendant in certain 
ranges set out in the schedule to the agreement for sale.
This provision, however, was not included in the contract 
between James A. Powell and the plaintiffs, and no refer
ence is made in the contract made with the plaintiffs to the 
agreement for sale between the defendant and James A.
Powell, and the plaintiffs had no notice of any such provi
sion, and no claim was ever made to the plaintiffs on such 
grounds before the transfer for the lands was delivered to 
the solicitors who were closing the loan in the summer 
months of 1914. In fact, the subject was not brought to the 
attention of the solicitors until the defendant wrote the let
ter of June 12, 1915, and which is above referred to.

1 am of the opinion, therefore, that the defendant, what
ever his remedy may be as against James A. Powell, has no 
claim as against the land in the hands of the plaintiffs in so 
far as the purchase of the 32 acres is concerned.

As to the matter of survey fees, the contract of the defend
ant with James A. Powell specially provides for such pay
ment as a part of the purchase price, and the defendant, I 
think, unless he waived his right, was entitled to a vendor’s 
lien against the land in the hands of the purchaser James A.
Powell for the amount of the survey fees, as a portion of the 
purchase price; b't is not entitled to such lien against the 
lands in the hands of the plaintiffs unless the plaintiffs had 
notice of the claim.

Williams on Vendors & Purchasers, 2nd ed., p. 1030, says:
“The vendor’s lien, like other equitable interests, is en

forceable as a rule, against all persons who claim under the 
purchaser’s estate in the land sold, either for a legal estate
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Sask. or interest by operation of law, by gratuitous assignment 
T"T~ or as purchasers for value with notice of the lien or for an 

' ' equitable estate or interest ; but not against any person who 
Lundy has acquired a legal estate or interest in the land sold in 

McLeod goo(1 fait^ as Purchaser for value without notice of the 
v. claim."

Powell. In Kettlewell V. IVofson (1884), 26 Ch.D. 501, the ven- 
M.ritoTj.A. dors of land in Yorkshire executed a conveyance and allowed 

it to be registered with the object of enabling the purchaser 
to resell the land in lots, and the conduct of their solicitors, 
to whom they left everything, was such as to induce sub
purchasers to believe that the purchasers had power to deal 
with the land. It was held that they could not assert their 
lien for unpaid purchase money as against sub-purchasers 
taking an equitable interest in the land without notice of 
the vendor’s intention to insist on their lien. Lindley, L.J., 
at p. 507, said:—

“The prima facie right of an unpaid vendor of land to an 
equitable lien upon it for the amount of his unpaid purchase 
money is too well established to be disputed; the right 
arises whenever there is a valid contract of sale and the time 
for completing that contract has arrived and the purchase- 
money is not duly paid. There is no necessity for the vendor 
to stipulate for the lien; and although the lien arises from, 
and may in one sense be said to be created by, the contract 
of sale, still no contract to confer the lien is necessary, and 
in that sense the lien may be said to arise independently of 
contract."

Did the plaintiffs have any notice of the defendant's claim 
to bo paid the amount set out In the contract with James A. 
Powell as survey fees and as a portion of the purchase 
money? I think, on the evidence, they had no such notice.

It does not appear that the solicitors who w'ere closing 
the loan were acting as solicitors for the plaintiffs. In fact, 
the evidence is that the plaintiffs employed other solicitors. 
Under such circumstances, notice to the solicitors as given 
by the defendant would not constitute notice to the plain
tiffs. While I think that the defendant did what anyone 
would be reasonably expected to do under similar circum
stances, that is, communicate his claim to the solicitors 
who were closing the loan, and while this fact should be 
taken into consideration in dealing with the matter of the 
amount of any damages to which the plaintiffs may be en
titled, I think it must be held that the plaintiffs had no 
notice. The defendant was, therefore, not entitled to a ven-
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dor’s lien against the lands in the hands of the plaintiffs, 
and was not entitled to fde the caveat.

The trial Judge in awarding damages to the amount of 
$5,000, apparently proceeded on two principles: (1) he 
awarded damages on the basis of the carrying charges of 
the land during the time the caveat was registered ; (2) 
he awarded exemplary, punitive or vindictive damages.

As to the carrying charges, the judgment, 60 D.L.R. at 
pp. 610-611, reads :—

“It seems to me, however, that us the effect of a caveat is 
to tie up the title and prevent any dealings with the land, 
that a caveator who unreasonably lodges a caveat against 
lands which are on the market for sale might well be sad
dled with the cost of carrying the lands during the period in 
which his caveat wrongfully clouds the title; that it follows 
as a natural result of the filing of the caveat that the owners 
must carry the land during that period, be out the payment 
of taxes imposed, and have in addition to meet any interest 
charges and hold their investment without return in that 
period.”

And again at p. 613:—
“The carrying charges to which I have referred would, 

for the period which the plaintiffs were embarrassed by the 
defendant’s caveat, I refer to what seems to me a reasonable 
time in which to procure its removal, amount on the evidence 
to at least $5,000.”

With all deference, I desire to say that “carrying charges" 
constitute an entirely wrong basis upon which to assess dam
ages in this case. Had there been payments due by sub- 
purchasers, withheld from the plaintiffs by reason of the 
caveat, the matter of “carrying charges” which the plaintiffs 
were forced to pay—such as interest—by reason of the with
holding of payments, might reasonably enter into the ques
tion of the assessment of damages. There is, however, no 
evidence of any such condition of affairs, and as far as the 
taxes are concerned, they were not affected by the caveat ; 
in fact the caveat had no effect a‘ all on carrying charges. 
The trial Judge has acted under a misconception, with the 
result that he has assessed damages under an entirely wrong 
principle. Under the circumstances, I have no hesitation 
in coming to the conclusion that this Court may very pro
perly review the assessment of damages.

In Crerar and Patterson V. Braybrook, affirmed on appeal 
in (1919), 48 D.L.R. 683, 15 Alta. L.R. 441, it was held that 
damages caused by the filing of a caveat should be allowed
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Martin, J.A.
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Sask. for interest on a sum of money held back by a purchaser 
P A until the caveat was removed, and for certain solicitors’ 
—1—1 fees and disbursements incurred upon an application to 

Lundy have the caveat discharged, the same to be the subject of 
McLeod taxation between solicitor and client unless the parties 

r. agreed upon the amount.
Powell. The trial Judge has assessed damages on the principle 

Martin. j.A. that punitive, exemplary or vindictive damages should be 
allowed. The judgment states, 60 D.L.R., at p. 613:—

“I have no hesitation in concluding that this caveat was 
wrongfully fded at least with a reckless indifference to the 
rights of others, equivalent to mala fides, and I am not so 
sure that it was indifference merely. It seems more, that 
the defendant must have intended to so embarrass the 
plaintiffs in handling the whole tract of 8,244 acres that they 
would quickly meet his claim, which would be less than 820 
against any one quarter-section. Otherwise, why blanket 
the whole tract, when any section would have afforded ample 
security."

In actions for trespass, punitive or exemplary damages 
are allowed where the defendant has acted from a malici
ous motive, or where his conduct has been violent or insult
ing.

10 Hals., p. 341, sec. 628, says:
"The rule that only such damages are recoverable as are 

the natural and probable result of the wrongful act is some
what obscured in its application to actions of trespass by the 
fact that the amount of damages in such an action may 
always be indefinitely enhanced by evidence of malicious 
motive or violent and insulting conduct on the part of the 
defendant.”

In Mayne on Damages, 9th ed., p. 42, the author says
“For instance a man's goods may be seized under circum

stances which involve a charge of a criminal nature or a 
trespass upon land may be attended with wanton insult to 
the owner. Any species of aggravation will, of course, give 
ground for additional damages. In general, however, injur
ies to property, when unattended by circumstances of this 
sort, and especially when they take place under a fancied 
right, are only visited with damages proportioned to the 
actual pecuniary loss sustained, measured by what might 
have been reasonably anticipated as probable.”

The action at Bar is one for the wrongful filing of a 
caveat, and may be considered akin to an action for tres
pass to the extent, at least, that exemplary damages may
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lx awarded if the defendant acted with a malicious or im- Sask. 
proper motive. Taylor, J., has found that the defendant c A 
acted with mala fide*, but inasmuch as there is no conflict —— 
of evidence, and as the trial Judge acted under a misconcep- Lundy 
tion in using “carrying charges" as a basis for the assess- McLeod 
ment of damages and stated the principle on which he v. 
acted in such a manner that if so stated to a jury in a trial *>imF'Lt" 
by jury, there would have been grounds for a new trial, Martin. j.a. 
1 think the evidence may very well be reviewed by this 
Court with the object of ascertaining in what the mala fidea 
of the defendant consists, and for the purpose of determin
ing whether or not the defendant acted from a malicious or 
improper motive.

The facts have already been fully stated, but as to 
the conduct of the defendant the following matters are im
portant. He communicated his claim for payment of survey 
fees to the solicitors who were closing the loan before the 
transfer was delivered and reserved the question for future 
consideration. He continued corresponding with the solici
tors for some months ofter the closing of the transaction, 
only resorting to the caveat when, as stated in his evidence 
at the trial, “I thought we were not getting anywhere."
When the plaintiffs wrote him on October 5, 1917, with res
pect to the caveat, he replied by letter of October 11, 1917, 
setting out fully his claim, and stated “I shall not remove 
my caveat until these matters have been adjusted." Later, 
after receiving a notice under the provisions of the Land 
Titles Act R.S.S. 1920, ch. 67, to the effect that the caveat 
would lapse at the expiration of 30 days unless in the mean
time he should file with the registrar a Judge’s order pro
viding for the continuing of the caveat beyond the period of 
30 days, he consulted a solicitor, and, as he states: “1 took 
the advice of my counsel." An order was obtained continu
ing the caveat till December 8, 1918, and, apparently, the 
time was further extended till January 8, 1919, when the 
caveat was allowed to lapse. Considering all the circum
stances of the case, it appears to me that the defendant 
might very reasonably think that he had the right to file a 
caveat, and until all the facts were known to him as to the 
relationship between James A. Powell and the plaintiffs 
Lundy and McLeod, and until the question of whether or not 
the plaintiffs had any notice of the defendant's claim with 
respect to the survey fees was determined, there might rea
sonably exist in the defendant’s mind a bona fide belief 
that the right to file a caveat existed. I must say that a
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Sask. careful perusal of the evidence has failed on my part to dis- 

cover any indication of malicious or improper motive such 
as would justify the assessment of punitive or exemplary 
damages, and, this being the ease, the only damages to which 
the plaintiffs are entitled are such as are the natural and 
probable result of the wrongful act, namely the filing of the 
caveat, and as the learned trial Judge has found that the 
plaintiffs are entitled to the amount of $53.78, being solici
tors’ costs incurred in connection with the removal of the 
caveat, I will fix the damage at that amount.

The judgment in the Court below, 60 D.L.R. 607, will, 
therefore, be varied by reducing the damages awarded to 
the sum of $53.78, with costs on the appropriate district 
court scale no costs to defendant in the Court below. The 
defendant is entitled to the costs of the appeal, which when 
taxed will be set off against the amount of damages and 
taxed costs to which the plaintiffs are entitled, and the party 
in whose favour there appears a balance will have judgment 
for such balance.

Judgment varied.

LAMB v. TOWN OF ESTEVAN.
Saskatchewan Court of Appeal, Haultahi, CJ.S., McKay and Martin, 

JJ.A. November 20, 1922.
Municipal Corporations ($IIF—180)—Purchase of land—Powers 

under Town Act—Ultra vires—Restoring benefits.
The purchase of land by a municipal corporation for the pur

pose of reselling it to a company as an inducement to its estab
lishing a “branch office and warehouse” thereon, is not within 
the corporate powers conferred upon it by sec. 169 (15) and 
(78) of the Town Act, R.S.S. 1909, ch. 85, and being ultra vireh 
the agreement of sale is unenforceable against it. The principle 
of restoring benefits a corporation has received under an invalid 
contract only applies when the remedy is sought in rem, for the 
recovery of the specific property, and not when in personam, for 
the recovery of the purchase price thereon; and does not apply 
at all when the property had been resold with the privity of the 
vendor for which the corporation received no benefits.

Appeal by plaintiff from a judgment dismissing the 
action. Affirmed.

P. M. Anderson, K.C., for appellant.
T. D. Brown, K.C., for respondent.
The judgment of the Court was delivered by
Martin, J.A. :—This is an action by the plaintiff for the 

sum of $4,500 and interest, the balance of the purchase price 
of block 35 in the town of Estevan, which property was pur
chased by the defendant from the plaintiff for the sum of 
$10,000. The defendant paid to the plaintiff on account of 
the purchase price $5,500, but has refused to pay the bal
ance.
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The action was brought against the defendant as the 
maker of a promissory note dated April 20, 1913, whereby 
the defendant promised to pay the plaintiff on demand at 
the Union Bank of Canada, Estevan, the sum of $4,500, to
gether with interest at the rate of 6' , per annum. In the 
alternative, the plaintiff claims under a certain agreement 
in writing dated April 9, 1913, whereby the plaintiff agreed 
to sell to the defendant lots 1 to 20, inclusive, in block 35, 
in the town of Estevan ; and in the further alternative, the 
plaintiff alleges that at the request of the defendant he 
transferred the said lots to the J. I. Case Co. and said com
pany is now the registered owner thereof, and the plaintiff 
says there is an obligation on the defendant to pay the plain
tiff compensation therefor, or to re-convey the said lots to 
the plaintiff and to pay for the use thereof since the month 
of May, 1913.

The trial Judge dismissed the plaintiff’s claim, holding 
that the promissory note in question was barred by the 
Statute of Limitations (R.S.S. 1920, ch. 47, sec. 1) and, in 
so far as the alternative claim under the agreement was con
cerned, he held that the money was payable on the happen
ing of a certain event, which event did not happen through 
no fault of the defendant. He also held that the whole 
transaction was an attempt to bonus certain individuals, 
which is forbidden by statute and the plaintiff was fully 
aware of this.

The appeal of the plaintiff is confined to that part of the 
judgment dealing with the claim under the agreement for 
sale. No appeal has been taken in so far as the promissory 
note is concerned.

The agreement for sale was made on April 9, 1913, and 
was made between the plaintiff as party of the first part 
and the defendant as party of the second part. It first of all 
recited the fact that the purchaser has entered into a con
tract with the J. I. Case Threshing Machine Co. of Racine, 
Wisconsin, for the sale to the said company of lots 1 to 20, 
inclusive, in block 35, in the town of Estevan, for the sum of 
$4,500, to be paid to the town when certificate of title for 
the said land was delivered. The fact that the town had 
agreed with the said J. I. Case Co. to provide a railway spur 
to give the block traffic facilities with the Canadian Pacific 
Ry. is also referred to. The purchase price is stated as 
$10,000 if the purchaser builds the railway spur, but $12,000 
if the purchaser does not construct the said spur.

Sask.
C.A.
Lamb

v.
Town of 
Estevan.

Martin, J.A.
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The consideration is agreed to be paid in the following man- 
ner:—$“4,500 when the purchaser shall receive from the 
said Threshing Machine Co. the said sum of $4,500. The 

Lamb gum 0f $5,500 to be paid by a note for that amount made by 
Town or the purchaser in favour of the vendor bearing even date 
F.hteyan. with this agreement, with interest at the rate of 6 per 

~~~j A annum payable on the 1st day of January, 1914.”
There is also a covenant that:—“immediately upon the 

execution of this agreement by the purchaser the vendor 
doth covenant, promise and agree to and with the purchaser 
to convey and assure or cause to be conveyed and assured 
to the said J. I. Case Threshing Machine Company the said 
parcel of land by transfer under the Land Titles Act (R.S.S. 
1909, ch. 41)............”

The agreement for the sale of the said block between the 
defendant and the J. I. Case Threshing Machine Co. is dated 
the month of October, 1912, but in fact was not signed until 
February or March, 1913, as appears from the minutes of 
the meetings of the town council of February 12 and March 
12, 1913. Under the agreement the defendant agreed to 
convey to the J. I. Case Co., free of all encumbrances, all of 
block 35 for the sum of $4,500. The defendant also agreed 
to connect the property by spur tracks giving direct connec
tion with tracks of the C.P.R. and C.N.R., as soon as the lat
ter company had constructed its line into the town. The 
J. I. Case Co. agreed to establish “a branch office and a dis
tributing warehouse” on the property in question. $4,500 
was agreed to be paid as soon as the title to the land was 
approved of by their solicitors and the trackage facilities 
supplied. There is also a provision that the agreement is 
subject to the assent of the burgesses of the town.

The property was therefore purchased by the defendant 
from the plaintiff for the purpose of re-selling the same to 
the J. I. Case Threshing Machine Co., and as an inducement 
to the J. I. Case Co. to establish “a branch office and dis
tributing warehouse" thereon. The fact is that the agree
ment with the J. I. Case Co. was executed some time before 
the plaintiff entered into his agreement with the defendant 
of April 20, 1913.

The question at once arises, did the defendant under the 
provisions of the Town Act, as they existed at the time of 
the transaction, have any power to purchase land for any 
such purpose?

The Town Act in force at the time of the transaction is 
found in R.S.S. 1909, ch. 85, and the only provisions as to the
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acquiring of property are found in sec. 169 (15) am! (78). Sask.
Section 169 (15), is as follows:—“Acquiring so much real ,~A’ 

property as may be required for highways, roads, streets, — 
bridges, alleys and byways in the town and for parks and I,AMB 
acquiring any real property for the purpose of preventing tow^ of 
the operation of any and all such coal mines and coal pits Kstevan. 
within, upon or under any portion of the limits of the town Mlir~"J A 
as in the opinion of the council injuriously affect or endan
ger property within the limits of the town making due com
pensation therefor to the parties entitled thereto;"

Sub-section 78 is as follows:—“Acquiring any estate in 
landed property within or without the town for a public 
park, garden or walk or for a place for exhibitions and for 
the disposal thereof when no longer required for the purpose 
or when the council of the town may deem it advisable to 
dispose of the same; and for accepting and taking charge of 
landed property within the town dedicated for a public park, 
garden or walk for the use of the inhabitants of the town;"

These sub-sections only confer power on the town to ac
quire land for the purposes of highways and parka, and an 
examination of the Act shows that there is no other power 
to acquire land conferred by the Act. The town, being a 
corporation created by statute, has only such powers as are 
given it by statute.

In Trusters of the Harbour of Dundee V. .Virol, [1915]
A.C. 550, at p. 556, Lord Haldane said: “It is now well 
settled by the judgment of this House in the appeal in that 
cast The Directors of the Ashbury R. Carriage etc. Co. v.
Riche (1875), L.R. 7, H.L. 653, and by subsequent decisions 
which this House has given, that the answer to the question 
whether a corporation created by a statute has a particular 
power depends exclusively on whether that power has been 
expressly given to it by the statute regulating it, or can 
be implied from the language used. The question is simply 
one of construction of language, and not of presumption.
See also Swift Current v. l.estie (1920), 52 D.L.R. 532, 13 
S.L.R. 176.

The defendant therefore had no power to enter into the 
contract with the plaintiff for the purchase of the property 
in question. The contract is ultra vires, and the plaintiff 
cannot recover on it.

It is contended, however, on behauf of the plaintiff, that 
the plaintiff is entitled to recover on the ground that the 
defendant has received property of the plaintiff which it 
should account for, there being no intention on the part of 
<3—70 D.L.R.
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c»n. the plaintiff to make a gift to the defendant.
In support of this contention the following cases are re

lied upon :—Sinclair V. Brougham, [1914] A.C. 398; IVhilr 
V. Jachansky (1917), 34 D.L.R. 271, 10 S.L.R. 81; Schuman 
V. Drub (1919), 49 D.L.R. 57, 12 S.L.R. 409; Guarding,r v. 
Turtleford Grain Growers Co-op. Ass'n. (1922), 63 D.L.R. 
498, 15 S.L.R. 207.

The principle upon which these cases have been decided 
is, that a person who is not directly liable must account for 
the benefits he has received from an invalid transaction and 
pay to the other party the amount or value of the benefits 
which he has received. The principle is an equitable one, 
and applies to persons under disability, to corporate trans
actions which are irregular, and to transactions in 
themselves invalid which have resulted in transferring 
goods, materials, or labour to a corporation. The remedy 
in such cases is in rcm and not in personam. On this prin
ciple a plaintiff has a right to follow and recover the pro
perty with which in equity he had really never parted.

I cannot see how the equitable principle referred to in the 
cases above cited can be applied to the case at Bar; the de
fendant has not the property in question. The property was 
sold to the J. I. Case Co. with the knowledge and privity of 
the plaintiff, and at the request of the defendant the plain
tiff facilitated the obtaining of transfers for the lots directly 
to the J. I. Case Co. Nor has the defendant received any 
money in payment for the property, nor has any benefit 
accrued to the defendant by reason of the transaction. Under 
such circumstances I do not think that the doctrine of equity 
with respect to property sold under an invalid contract can 
be applied.

I would dismiss the appeal with costs.
Appeal dismissed.

MUELLER Mfg. Co., Ltd. v. CANADIAN DETROIT 
LUBRICATING Co.

Supreme Court of Canada, Idingtan, Duff, Anglin, Brodeur and 
MignauU, JJ. October 10, 1922.

Contracts ((III)—173)—To supply munition forcings—"Replace
ment” of defectives.

A contract to supply forgings for war munition purposes, 
containing a provision for the replacement of all forgings found 
defective, which had been terminated by a new agreement, does 
not entitle the seller to claim for loss of profits on deliveries 
of forgings returned as defective but not replaced under the old 
contract ; such returns not having been replaced were properly 
charged off as “replacements.”
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Appeal by plaintiff from the judgment of the Appellate 
Division of Ontario, reversing the judgment of Rose, J. 
Affirmed.

The judgment appealed from is as follows:—
Meredith, C.J.C.P. :—When the real character of that 

which has been called “replacements" is understood there 
ought not to be any difficulty in reaching a just conclusion 
as to the rights of the parties in regard to the matters in 
(luestion in this action : the rather misleading word “replace
ments” is apt to set one at the outset upon a wrong course.

The defendants are brass-founders, and in war-time con
tracted with the plaintiffs to make for and deliver to them 
«great quantity of brass “forgings," as they were called by 
the witnesses, to be used by the plaintiffs in making muni
tions of war for the British armies: and all such contracts 
were subject to provisions for their cancellation.

The forgings, according to the letter of the contracts, were 
to be paid for on or about 1 he time of delivery ; but defective 
forgings, of which there were great numbers, were to be 
returned to the defendants at their cost and were to Ire 
replaced by them.

The important feature of the replacement is this: that 
the defective parts returned were quite useless as forgings, 
and were really only so much scrap brass of no value except 
to go into the “melting pot" again: so that in effect each 
defective forging returned was simply the case of a forging 
not supplied.

Occasion arose for the cancellation of the contract, and 
the parties to this action then entered into a new contract 
for another very large number of forgings at a new and 
reduced price- The reduction in price was made at the 
defendants’ request by way of a payment in cash by them for 
the difference, leaving the stated price as it was, but that 
makes no difference: it is not the mode of reduction but 
the fact of reduction that affects the question involved.

At this time a large number of defective forgings had 
been returned to the defendants, and had not been replaced : 
the practical result of which was that the defendants had 
actually supplied not the number of forgings they had 
charged for but only that number less the number of such 
returns; and were really entitled to payment only for the 
value given, the perfect forgings delivered and accepted; 
and the rights of the parties depend upon the question : 
whether, notwithstanding the new arrangement, the de 
fendants were bound to go on delivering under the old con-

Can.
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(an. tract until the number of defective forgings had been made 
up: if they were not so bound to deliver, the plaintiffs were 
not bouml to accept- No more forgings were delivered 

Mi elles under the old contract, but the defendants say that if the 
Mrc, Co. p]a;ntjflf8 Would have accepted them they could have de- 

Canadian livered them and that if they had made and delivered them 
Detroit they should have made a profit on them for the amount of 
inoTo1 damages awarded to them, in this action, upon their 

counterclaim.
And, apart from the testimony on the subject, I should 

have thought this an extraordinary and unwarrantable 
claim : should have thought the new contract as to quantity 
and price was substituted for the former one; that under 
it work on the old order of things ceased and began again 
under the new order, which was for a very large quantity, 
requiring much energy and exertion on the defendants’ 
part to perform it.

The case would be very different if the defective castings 
could be profitably cured of their defects, but they could not, 
for all practical uses and purposes the position of the par
ties was just the same as if these defective forgings had 
not been delivered, as if the defects had been discovered at 
the defendants’ foundry and such forgings had been at 
once returned to the furnace. Provision for payment on 
delivery could make no difference, if payment had been 
made it must have been returned in case of no replace
ments.

There is nothing to indicate that these “replacements" 
were to be added to the number of forgings provided for 
in the new contract and to be paid for at the higher price; 
there was no reason why they should be : reproducing them 
would cost no more nor any less than producing under the 
new contract.

In all the circumstances of the case, therefore, I find no 
difficulty in accepting as true the testimony of the plain
tiffs’ secretary and treasurer that the agreement was “to 
absolutely clean the slate and start afresh,” and that that 
included “replacements” and everything of that sort: and 
that that was necessary, as otherwise the plaintiffs would 
have had left on their hands a lot of material they could 
not have used.

And there is, and to my mind conclusive, corroboration of 
that in the subsequent acts of the defendants. In winding 
up the business between the parties, through the munitions 
board, which was much concerned in it, a release of the
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plaintiffs by the defendants from all claims was drawn up 
and executed by the defendants, but they withheld it until 
the plaintiffs should execute a release of them from all 
claims in respect of the “replacements.” That was a very 
formal admission by them that they had no claim against 
the plaintiffs in respect of these replacements, but that they 
desired to guard themselves against a claim by the plaintiffs 
in respect of them.

It seems that the release by the plaintiffs was not given, 
and it is said that the defendants’ release is not binding upon 
them; but, however that may be, it does not at all detract 
from the effect of the release and the circumstances attend
ing it as an admission by the defendants of the true state of 
affairs existing between them and the plaintiffs in respect 
to th.ese “replacements."

But it is said that the plaintiffs have done something 
altogether inconsistent with the position they now take in 
having at one time joined with the defendants and others 
to make a claim for compensation from the munitions board 
in respect of these replacements; but that is really evidence 
only of another attempt to get something out of the govern
ment to which those seeking it were not entitled : it proves 
nothing to say that the plaintiffs joined in this scheme to 
get something for the defendants when the defendants 
joined in the same scheme to get something for plaintiffs. 
But the scheme failed. And it may be that the attempt 
makes against instead of in favour of the defendants, for, 
if the plaintiffs owed them, what need to supplicate the gov
ernment for compensation?

The defendants have, as I find, wholly failed to estab
lish their counter-claim ; therefore I am in favour of allow
ing the appeal

Latchford, J. :—I agree-
Middleton, J.:—Appeal from the judgment of Rose, J., 

pronounced on May 4, 1921. At the trial a judgment was 
given for the plaintiffs on their claim for $13,751.38, and 
for the defendants upon their counter-claim for $20,679, 
these sums to be set off pro tanlo.

The appeal is limited to the judgment upon the counter
claim.

The Canadian Detroit, as I shall call the plaintiff com
pany, contracted for the manufacture of time fuses for the 
Imperial Munition Board and the American Ammunition 
Co. They made several sub-contracts with the Muellers, as 
I shall call the defendant company, for the supply of forged
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("an- bodies for these time fuses. These were to be supplied in 
s £, the rough.
---- Three contracts have been proved, one of May 4, 1016:

Mi klle* the second of January 19, 1917 ; and the third of August 
reI', °' 16, 1917. The second and third appear to be identical in 

Canadian form and the first is not fundamentally different. All these 
Lvs?'r T contrai'ts contemplated payment for the forgings soon after 
iNG fo <lelivery, but this was found to be impracticable, and. by 

mutual consent, the account between the parties seems to 
have been kept as a general debit and credit account, pay
ments being made by the Canadian Detroit as and when it 
was in funds-

In a like way the account with reference to the different 
contracts do not seem to have been kept entirely separate. 
Forgings were supplied and charged from time to time and 
without apparently consideration as to the contracts upon 
which the goods were to be taken to be supplied save that 
the price corresponded with the slightly varying prices 
stipulated for.

In all these contracts there is found a provision which 
entitled the Canadian Detroit to return to the Muellers all 
defective forgings and which called upon the Muellers to 
replace defective forgings without further charge, then- 
paying the carriage both ways. All forgings so to be fur
nished came to be called, as between the parties, "replace
ments."

The course of dealing adopted was that when forgings 
were returned credit was given for them by Muellers at the 
contract price at which they had been supplied. This course 
of dealing was undoubtedly to the advantage of the Can
adian Detroit company ; and, had the terms of the contract 
been lived up to as to payment, the forgings would have 
been paid for at the time of delivery and before they were 
found to be defective. At the same time it is a very con
venient course, for it enabled forgings to be received with
out any enquiry being made as to whether they were to lie 
treated as replacements which were not to be charged for, 
or as goods supplied for which a charge would probably be 
made. Everything that came in was in this way carried 
into the account as an item to be paid for.

An indirect result of this mode of dealing was that, while 
it was known that a very large number of replacements 
had to be made, there was no discussion in the course of 
dealing as to the allocation of goods sent as replacements 
or otherwise.
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Tlie contracts also contain another provision haseil upon 
the fact that these time fuses would only be required so 
long as the war should continue, or they should be found 
desirable for the purposes of the war by the Munition Board. 
The provision in this respect in the different contracts is 
not identical, though probably, for the purposes of this liti
gation, there is no real difference. In the 1916 contract it 
reads: “It is understood and agreed that in the event that 
the order given to the purchaser by the American Ammuni
tion Co., heretofore referred to, is cancelled if the delivery 
of the said metal forging hereby contracted for has not 
been completed for any reason other than the default of the 
seller, the purchaser at his option may terminate this agree
ment," but in that event the seller shall be entitled to re
ceive the unpaid price of parts actually manufactured which 
comply with the contract, and shall turn over the unmanu
factured metal at stipulated price with a further allowance 
for the actual costs of manufacture of goods in the course 
of manufacture.

The provision in the other two contracts has not any 
preamble, and commences, “In case of cancellation of this 
contract for any other reason than the default of the manu
facturer" and provides for the purchase of the raw material 
at the stipulates! price, payment for all goods completely 
manufactured but not delivered, and for the costs of manu
facture of goods partly manufactured in addition to the 
costs of the raw material-

Things having gone under these contracts with a reason
able degree of smoothness until the greak bulk of forgings 
had been delivered, on September 21, 1917, the Imperial 
Munition Board called a halt, ami on that day the Canadian 
Detroit Co. communicated with Muellers: “Confirming a 
telephone conversation of this morning regarding future 
deliveries on our present contract, owing to instructions 
from the Imperial Munition Board we will require no fur
ther deliveries of forgings. Regarding liability on contract 
for the undelivered forgings the Fuse Department state that 
they will guarantee the manufacturers against loss for 
material under contract." This was followed by much 
negotiation looking to the adjustment of the rights of the 
parties under the contracts. In the course of it, it soon be
came apparent that there was a matter of vital importance 
giving rise to this litigation. Muellers contended that they 
were entitled not only to the provisions for their indemnity 
upon the termination of the contract under the clause to
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which I have referred, but also to some further and other 
rights in respect to replacements. They pointed out that 
had the contract been lived up to, and had the Canadian 
Detroit paid for all the forgings that had been received, 
they would have had in their lrockets the price of the de
fective forgings and their whole obligation would have been 
to replace them. They would, therefore, have made what
ever profit they were entitled to under the contract u|Hin 
such replacements. By the change of the system of account
ing no replacements had been paid for, and they contended 
that no replacements had, in fact, been supplied, and so the 
formidable claim now set up arose. This claim was not 
recognised by the Imperial Munition Board, which has 
satisfactorily adjusted and settled for everything that the 
Muellers were entitled to receive save in respect of the 
claim for replacements.

At the trial, and before us, an endeavour was made to 
show that this claim was, in fact, released by the dealings 
between the Muellers and the Imperial Munition Board, but 
the finding was that it had not been released, and in this 
result I concur. It seems to have been thought that upon 
this finding it necessarily followed that the claim should lie 
allowed; and, as the amount of the claim, assuming it exists, 
appears to he not unreasonable, judgment was given accord
ingly.

I am, however, quite unable to think that this disposes 
of the matter, and in my view there is no foundation what
ever for the claim. As I would interpret the contract, the 
clauses quoted indicate the whole remedy of the vendor upon 
the contract being terminated, and it makes, in my opinion, 
no difference whether the parts yet undelivered arc to he 
called replacements or are colled goods supplied under the 
contract. The contract is terminated for all purposes, and 
relieves the vendor from the obligation to supply, and re
lieves the purchaser from the obligation to take and pay. 
and û fortiori it relieved from any liability for profits that 
might have been earned-

Although the claim, as presented, suggests some hard
ship upon the Muellers by reason of their generous treat
ment of the Canadian Detroit with reference to the pay
ment of the account, the idea of hardship is, I think, without 
foundation. They manufactured at the highest possible 
speed, and everything that they manufactured has lievn 
paid for. If the mode of dealing that I have outlined had not 
existed, it is inconceivable that the Canadian Detroit, if it
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had paid for a large number of defective forgings, would 
have continued to pay for the new forgings coming in, 
without insisting upon the first received being treated as 
what was due for replacements, which they would be en
titled to receive without making any further payment. If 
the account were taken in what appears to be a logical way, 
that is, treating the first forgings received after a batch of 
defectives had been returned as replacements for these de
fectives, the same result would be arrived at. The under
lying principle was that what should be paid for were all 
the sound forgings which were supplied, and this has been 
done. The contract then provides, "If the contract is ended 
for any reason other than your own default you shall be 
paid for your raw' material and your actual labour as well 
as for complete forgings that may then be on hand." This 
payment has been made.

There is also a seeming hardship which cannot lie avoided. 
The contract, in addition to other things I have already indi
cated, provided that the scrap brass resulting from the 
manufacturing operations of the Canadian Detroit should 
be purchased by the Muellers at a named price, and the 
plaintiffs* claim is for a balance due in respect to this serai) 
brass. I should have thought that this was material on 
hand which would have been taken over by the Munition 
Board at the stipulated price much in excess of 17c, but 
apparently it lias not been so dealt with, and it is suggested 
that it is not marketable now at 17c. I do not think that 
this throws any light upon the main controversy.

At the time of the taking of one of the later contracts 
there was a payment made of something over $8,200 for the 
purpose of making an adjustment between the price that 
would have been received under the old contract and the 
new contract price. It is contended that this contemplated 
the whole contract being carried out, and that there ought 
to lie an apportionment. I cannot find any foundation for 
any legal rights arising upon what took place- As a matter 
of fair dealing an apportionment may well be proper, hut 
it is not so stipulated in the bond. The amount was paid un
conditionally, the parties apparently taking their chance as 
to the way in which the contract might work out in the 
future.

It follows that the appeal should be allowed, and the 
counter-claim should be dismissed, and the plaintiffs should 
have their costs of the action and the counter-claim through
out.

Mi ». Co.

Canadian
Déchoit
I.vbhicat-
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Can. Lennox, J. :—I have gone very thoroughly into this mat- 
„ ter, ami I am unhesitatingly of the opinion that the appeal 

should be allowed.
Mt r.Li.Ki! The point most dwelt upon by counsel for the contractors 
Mko. Co. was we„ takcn

Canadian The true meaning of the provision as to replacements 
M bbicat was the contractors would not pay for forgings which 
iNu Co. turned out to he useless. There is no doubt that the manu

facturers could have substituted forgings for the defectives 
if they had done so promptly, but there is ecgially no doubt 
that it was competent to the parties to vary the original 
terms, as they did, for their mutual convenience. Having 
done this by a system of mutual debit and credit, it cannot 
be undone except by a like mutual consent: and certainly 
the Court cannot now at the instance of one of them work 
the flagrant injustice contended for, upon the other.

This is not however the outstanding reason why the 
manufacturers should fail in an attempt to compel the con
tractors to accept thousands of tons of useless junk or put 
up a penalty of $20,000.

These men say, “We stand by the wording of our agree
ment, and so must you.” Very well. The second agreement 
provides that shipments under it are only to commence 
after the first agreement has been performed, and so in the 
third agreement in reference to the second. Shipments, 
enormous shipments, were made under the second and the 
third agreement, and no word was said about an uncom
pleted first or second agreement until all agreements were 
put an end to by the Munitions Board, as stipulated and 
provided for in the said several contracts. Can these par
ties be now heard to say we ignore ail these provisions? This 
is a minor point, and so is the next, but suggestive The 
counter-claim is the same as an action, the equivalent of a 
writ-

The amount awarded is damages for breach of contract, 
and to be entitled to recover the manufacturers must have 
been ready and willing, and, during the currency of the 
contracts, must have offered, to deliver the replacement 
forgings. Were they ever able or ready to deliver them? 
They certainly never offered to deliver them, if they ever did 
any time, until after the Munitions Board had stepped in 
and terminated the contracts : as is provided for in the con
tracts. How were they as to delivery afterwards? It is 
very simple—they had nothing—the board took over every 
pound of material and every forging manufactured and in
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process of manufacture.
There is however no purpose to he served by multiplying 

words as to the position of the parties to this action. With
out reference to any of the matters referred to, all to la- 
regarded, I think, as subordinate, there is, to my mind, this 
insuperable difficulty in the way of these manufacturers, 
namely, that what has happened, the conditions as they are, 
is exactly what was contemplated and agreed to by the 
parties. It was intended and agreed and specifically stated 
that both would submit themselves to the action of the 
Munitions Board, whatever it might lie and whenever it 
might happen. It does not matter at all how the accounts 
were kept or how much or how little hail been done: the 
manufacturers' right to forge or ship another casting came 
to end the moment the Munitions Board terminated its con
tracts with the plaintiff company.

The counter-claim should be dismissed with costs here 
and below.

Ü. L. McCarthy, K.C., for appellant.
./ A. Worrell, K.C., and /*. H". Beatty, for respondent.
IDINGTON, J.:—The respondent having a contract with 

those engaged in procuring the supply of certain munitions 
of war for the British army, on May 4, 1916, entered into 
a contract with appellant whereby the latter agreed with 
the former to manufacture for it and deliver f.o.b- at Sarnia, 
at the rate of speed stated in detail but all to lie so com
pleted and delivered by October 7, 1916, at the prices named 
and to be paid for by mode of payment specified.

In that contract there was the following provision:— 
“Any defective forgings shipped by the seller to the pur
chaser shall be replaced free of expense to the purchaser.”

The said parties, now appellant and respondent herein, 
were called, in that and other contracts respectively the 
"manufacturers and contractors."

Another contract of the like nature was entered into 
between the parties on January 19, 1917, whereby the de
liveries were to be of 500,000 sets of forgings at the rate 
of 6,000 a day, “beginning at such a time as shipments have 
been completed on contract dated May 4, 1916, between the 
contractor anil the manufacturer and continuing until the 
full 500,000 bodies, caps, top rings, bottom rings and base 
plugs have been shipped."

In that contract the provision for replacements of defec
tives was as follows :—

“In the event that any of the forged bodies shipped by
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Can. the manufacturer to the contractor shall be defective ai] 
such defective forgings shall be returned by the contractor 

I _ to the manufacturer at the expense of the manufacturer, but 
Mckller all such defective forgings so returned shall be classified 
Mre. On. an(| jagge(i by the contractor with respect to each separate 

Canadian and particular defect, and the manufacturer shall replace. 
Hbkk-at Sarnia, Canada, freight paid to Walkerville all defer- 

inc Co. live forgings shipped by it under this contract without any 
----- cost to the contractor."

idiiwion, J. Qn August 16, 1917, a third contract of same nature was 
entered into between said parties for the delivery of SOD,GOO 
sets of forgings of which the delivery was to be at the rate 
of 10,000 per working day which was, by mutual agreement 
of September 1, 1917, reduced to the rate of 6,000 per day.

In the lastly mentioned contract the provision as to de
fectives was as follows : —

‘in the event that any of the forged parts shipped by the 
manufacturer to the contractor shall be defective all such 
defective forgings shall be returned by the contractor to 
the manufacturer, at the expense of the manufacturer. All 
such defective forgings shall be classified by the contractor 
with respect to each particular kind of defect and each 
separate defect in each forging shall be conspicuously indi
cated by marking around said defect with red paint or blue 
pencil. The manufacturer agrees to replace f-o.b. the plant 
of the contractor at Walkerville, all such defective forg
ings without cost to the contractor.”

Before the last contract was entered into, but when it 
possibly was in sight, a conference was had between the 
respective representatives of these parties in which their 
respective defaults of payment and of delivery were dis
cussed as also the lower market price of material which 
entered into the manufacture of these forgings and that re
sulted in an agreement to reduce the price to what was 
equivalent to a total of $8,250 on 100,000 sets of forgings.

To carry out the agreement reached to reduce accordingly 
the appellant gave two cheques to respondent to cover such 
reduction in price.

The representative of respondent who, at the trial, said 
he had no longer any interest in the company, testified that 
he understood that the agreement so reached was to clean 
the slate as between these parties as to their respective 
defaults then possible of giving rise to complaint.

A letter, dated July 27, 1917, from the appellant to the 
representative of the respondent which recited all this and
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in which were enclosed the cheques making good said $8,250, Pan. 
does not make as clear as it might have done the real eon- s 
ciusion reached, but it does, however, taken in connection —L2
with the relevant testimony and admitted facts, convince Muellfji 
me that it was so agreed then that the slate was cleaned Frj; °" 
up so far as anything in question herein is concerned, and Canadian
that all appellant had then to deliver was 100,000 sets of Detroit , . _ Lvbricat-forgings. ing Co.

The trial Judge however reached another conclusion and -----
held that there was no such cleaning of the slate as claimed ; ,dln't"n' J 
but this is not a case, in that regard, dependent upon the 
demeanour of witnesses, hut really upon the inference to 
be drawn from the undisputed facts and the Appellate 
Division arrived at the same conclusion as I do and have 
just stated.

These 100,000 sets of forgings were delivered, but mean
time the third contract had been entered into and hence 
all that can be raised by the counterclaim of the appellant 
must rest on the last contract of August 16, 1917.

I must therefore proceed to consider what happened in 
relation thereto.

That contract contained, in para. 5 thereof, the follow
ing:—

“»• In case of cancellation of this contract for any other 
reason than the default of the manufacturer, the contractor 
shall forthwith purchase from the manufacturer all metal 
required to complete the contract and unmanufactured at the 
time of cancellation at the price of 25c per pound, and shall 
also forthwith purchase and accept delivery of all forgings 
then manufactured by the manufacturer, and undelivered 
and shall pay therefor at the price herein contracted for, 
and for all partly manufactured forgings the contractor 
shall pay to the manufacturer at the rate of 25c 
per pound, plus all cost for such partial manufacturing.
Payment for all manufactured forgings and metal under this 
clause shall become due when a statement or invoice of the 
same is delivered to the contractor, and deliveries shall in 
the case of the manufactured and partly manufactured forg
ings be made as called for by the contractor which must 
not be later than two weeks after the cancellation of the 
contract under this clause, and in the ease of metal de
liveries shall be made as soon as the metal is received at 
the plant of the manufacturer ; all deliveries shall be f.o.b- 
care Sarnia, Ontario.”

This in fact was one of the munitions contracts upon
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which so much depended in respect of the due fulfilment or 
termination thereof, upon the action of the Imperial Mun
itions Board, as all the parties concerned well knew, and 
therefore we can the better understand the existence of such 
an unusual provision and also the sequel to the story ; con
sisting in what happened and which I am about to relate in 
part.

The Imperial Munitions Board, on September 21, 1017. 
cancelled respondent’s contract with it and as an incidental 
result the contract between the parties hereto was also can
celled and in the course of adjusting accounts with each of 
these parties seems to me to have amply covered and paid 
all that the appellant was entitled to under the terms above 
set forth of the obligations the respondent would be under 
to it in the event of cancellation.

Indeed there was a release from the appellant to the ré
pondent, signed by the former, and delivered to the Board 
when it made such payment.

It now pretends, however, that it had a right under each 
of said contracts to continue the performance of same by 
delivering replacements for each of the defectives it had 
delivered and had been returned as such.

Under the expressions above quoted from the first of said 
contracts relative thereto, I do not think it ever had such a 
right unless and until the respondent had so requested, 
which it never did, unless in the assistance it gave appel
lant, in way I will presently refer to, when the latter was 
before the Board.

And as the time for exercising such right by appellant 
had long passed, if it ever existed in regard to either the 
first or the second contract, I fail to see what ground it can 
pretend, under all the foregoing circumstances, to have for 
making such a claim.

The Board when trying to deal justly with respondent 
and incidentally with appellant, by reason of the relations 
between it and respondent, properly refused absolutely to 
entertain any such claim-

There never was manufactured by appellant any one of 
these particular replacements in respect of which it now 
claims, and hence there never was any tender thereof, even 
if what I am about to refer to, could be taken as a recog
nition of such a claim in any legal sense as basis of any claim 
for damages for breach of contract.

There seems to have been some countenance given, if not 
active assistance, by respondent, to the appellant's claims
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herein for recognition thereof by the Imperial Munitions 
Board when it was presenting its other claims above refer
red to.

Accustomed as one gets to the presentation of rather 
extravagant demands, when to be got out of the resources 
of the Crown, we must not take such countenance or assist
ance given by respondent too seriously.

That claims for damages which could never up to then 
have been held in law as within the reasonable contempla
tion of the parties surely cannot be said to have acquired 
vitality by virtue of the unreasonable contemplation of the 
parties when looking to the bounty of the Crown to relieve 
its disappointed holies and expectations founded on no legal 
basis.

I think the appeal should be dismissed with costs.
Duff, J. (dissenting) :—The appeal should be allowed.
Anglin, J. :—On consideration of the terms of the con

tracts between the parties of this litigation I am convinced 
that upon the Imperial Munitions Board cancelling its 
orders placed with the plaintiffs, as it was entitled to do, 
the defendants’ only rights (in addition to an accounting 
on the basis of goods already delivered and accepted) to be 
paid for were:—(a) “Forgings" actually manufactured 
and not yet delivered; (b) Material on hand, at stipulated 
prices, and (c) The actual cost of manufacturing already 
incurred in the case of goods in course of manufacture.

The clauses so providing arc summarised by Middleton, 
J.—In my opinion they applied equally to all goods to be 
furnished under the contracts—including so-called "replace
ments." That I understand to have been the view taken by 
Middleton, J., in the Appellate Divisional Court, in whose 
judgment, speaking generally, I concur.

In the course of dealing between the parties, their respec
tive rights and liabilities in regard to “replacements" seem 
to have been put upon the same footing as their rights and 
liabilities in regard to other “forgings" yet to be delivered 
under the uncompleted contracts. There appears to have 
been no distinction made between them.

No good reason has been suggested why the defendants, 
though relieved of the obligation to take “forgings" con
tracted for but not manufactured, should yet remain bound 
to accept and pay for “replacements" still to be made, 
which would be equally useless to them.

The appeal in my opinion fails.
Brodeur, J. :—I concur with my brother Idington.
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Can. MlGNAULT, J. (dissenting) :—I have read the whole of 
"^7 the voluminous testimony and considered the material ex- 
- — hibits filed, and I can state my conclusions very briefly. 

Mueller The whole question is as to the right of the appellant 
" Fr;;. °" under the contracts to replace defective forgings. That 

Canadian some of the forgings manufactured by the appellant for the 
Dctroit respondent would prove to be defective when machined hv 
SScST the latter was contemplated by the parties, and it is not
---- suggested that a certain amount of defective forgings were

MUinsuit. j. n0£ inevitably under the circumstances. The defective 
forgings were to be returned to the appellant and replaced 
by it by other forgings, and thus the parties contemplated 
that the full quantity of forgings mentioned in the con
tracts would be manufactured by the appellant and paid for 
by the respondent-

It may be added that had the respondent made the stipu
lated payments within the time agreed upon, it would have 
paid for all the forgings before it had been determined how 
many of these forgings were defective. Thus all the forg
ings manufactured and shipped would have been paid for, 
and the respondent would not have had a claim to be reim
bursed for what it had paid for forgings which had proved 
to be defective, but merely to have these forgings replaced 
by the appellant.

The respondent, however, not having paid for the forg
ings within the time agreed upon, the course of dealing of 
the parties was that the appellant would credit the respond
ent for all forgings returned which were really defective 
and the appellant’s accounts were paid from time to time, 
less this credit. That the parties adopted this course of 
dealing in view of the delay of the respondent to pay for the 
forgings, does not appear to me to affect the right of the 
appellant under the contracts to replace the defective forg
ings and to be paid for the forgings thus replaced, for other
wise it would not be paid for the whole quantity of forgings 
mentioned in the contract, and it would lose the amount ex
pended by it in manufacturing the forgings which had lieen 
found defective and which were returned.

The case of the respondent is really that a new agreement 
was made by the parties in July, 1!)17, whereby to use the 
language of some of the respondent’s witnesses, it is sug
gested that the parties agreed to absolutely clean the slate 
and start afresh, and that that included replacements and 
everything of that sort.

But the question whether such a new agreement was
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really made resta on the credibility of the respondent's wit
nesses by whom it was sought to prove it ami of the appel- 
lant’s witnesses who denied its existence. The trial Judge 
believed Mueller’s statement that no agreement of that 
nature was ever made, and that the question of replacements 
was never discussed at the meeting between the representa
tives of the parties on July 25, 1917. And I cannot find 
that the respondent’s witness, Wright, does more than to 
give his understanding or construction of the letter written 
by Mueller to Hodges on July 27, or that Hodges goes any 
further than to say that his impression was that everything 
was to be wiped off the slate.

I therefore think, with great respect, that the appellate 
divisional Court should not have set aside the finding of the 
trial Judge on this question of fact, based as it was on his 
belief of Mueller’s statement in the witness box.

I would merely add this further observation. The con
tracts stipulated that the appellant should purchase from 
the respondent all the scrap brass remaining on its hands. 
The respondent insisted upon the fulfilment of this stipula
tion of the contracts and shipped the scrap brass to the 
appellant with the obvious object of wiping out its debt 
towards the appellant for forgings manufactured by the 
latter and accepted by the respondent- The right to replace 
defective forgings was a right of the appellant under the 
contracts, and the respondent cannot insist on its right to 
sell its scrap brass to the appellant and deny to the latter 
its right to make the replacements, both these rights aris
ing under the contracts on which the claim of the respond
ent against the appellant is based.

The respondent obtained judgment for the full amount 
of the scrap brass which it had shipped to the appellant, 
and the trial Judge gave to the latter damages for the 
breach of contract involved in the respondent’s refusal to 
accept replacements. The whole question is therefore 
whether the counterclaim of the appellant was rightly 
allowed by the trial Judge. In my opinion, with great 
respect, the appellant was entitled to the sum which the 
trial Judge granted for this breach of its contractual rights.

I would therefore allow the appeal with costs here and 
in the appellate divisional Court and restore the judgment 
of the trial Judge.
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BEAVER LUMBER Co. v. SASK. GENERAL TRUSTS Co.;
Re SOLOMON ESTATE.

Saskatchewan Court Appeal, Hanltain, C.J.S., Turyeon, McKmj 
and Marlin, JJ.A. November 20, 1922.

Mechanics* lien (♦V—30)— Interest as “owner"—Building of
TRESPASSER.

Ont* vretting a building upon projected townsite land, in the 
expectation of receiving title to the property when the townsite 
had been surveyed, has no estate or interest therein as “owner” 
within the meaning of see. 7 of the Mechanics’ Lien Act, K.S.S. 
1U20, ch. 206, as to which a lien for materials furnished van 
attach; having located upon such property without permission 
he was a trespasser at the time the materials were furnished. 

Fixtures (HI—5)—Movable wilding—Trespasser.
A frame store building, erected by a trespasser and capable of 

being moved, but intended as a permanent structure upon the site 
where it was situated, is a fixture permanently annexed to tIn
land which passes with the land.

Appeal by plaintiff from the judgment of Mackenzie, J„ 
(1922), 67 D.L.R. 699. Reversed.

D. H. Laird, K.C., for appellant; G. H. Barr, K.C-, for 
respondent.

The Judgment of the Court was delivered by
Martin, J.A.:—This in an appeal from the judgment of 

Mackenzie, J. (1922), 67 D.L.R. 699, in an issue directed 
by MacDonald, J., in bankruptcy. The issue stated was as 
follows :—

“The plaintiff affirms and the defendant denies:—(1) 
That the Beaver Lumber Co. had on February 11, 1921, a 
mechanic’s lien against lot No. 1, block No. 1, in the town- 
site of Leroy, in the Province of Saskatchewan, according 
to a plan of record in the Land Titles Office for the Hum 
boldt Land Registration District as Number T. 667, and 
against the building thereon erected by the said Harry Solo
mon above referred to, and is entitled to rank as a secured 
creditor in the said assignment in respect to the said lien. 
(2) That the plaintiff now owns the said building erected 
by the said Harry Solomon situate on the said lot.”

The facts are that in the month of July, 1920, one Harry 
Solomon went from Lanigan to what subsequently became 
the townsite of Leroy to locate. Shortly afterwards he 
returned and went to the plaintiff's office and ordered lum
ber and building materials with which to erect a store build
ing in Leroy. The lumber and building materials so ob
tained were to construct the building which forms the sub
ject matter in dispute in this action- At the time when 
Solomon commenced the erection of the building, the town- 
site of Leroy had not been surveyed, and while the building
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was being erected the C.P.R. Co. made a survey of the Seek, 
townsite, ami it was found that one of the streets passed c A
through the building which was in course of erection. It----
being apparent that if the building remained where it was lcmb™ 
it would project on to the street, immediate steps were co. 
taken to move the building and have it conform with the _ » 
survey. In order to do this, it was necessary to jack up the ,?**,*• 
building, put poplar trees under it as skids and haul it round Tai sia Co. 
about one quarter of its width, until it conformed to the Kr Soui- 
survey. It was then placed upon a foundation of stones and kstatk
blocks. Some of the blocks were dug into the ground a ----
depth of about 6 inches and the earth dug out to permit the ‘,"r,m J 
sills to set squarely on the stones. After the completion of 
the main building, which was 24 feet by 30 feet in dimen
sions, two additions were constructed; one in the rear 14 by 
24 feet, which was to serve as a residence and was firmly 
attached to the main building by spiking the joists and sills, 
and the other at the side, 12 x 16 feet, which was to serve 
as a flour house in connection with the store and which was 
also firmly attached to the main building. A small cellar 
was dug under the main building. 4 feet wide, 6 feet long 
and 6 feet deep, and the outside of the building was banked 
with earth. Solomon had no title whatever to the location.
The ground on which the building was erected, according 
to the survey which was made during the course of its erec
tion, became lot 1, block 1, in the townsite. Solomon relied 
entirely on his chance of obtaining the lot from the railway 
company when the townsite was offered for sale. A num
ber of others had erected buildings in Leroy with precisely 
the same expectation. It appears in the evidence that when 
the townsite was put up for sale the railway company did 
ascertain who had put up the various buildings, and thes 
persons were given the first opportunity of purchasing the 
lots on which they had erected buildings. There was, how
ever, delay in finally completing the survey, as a second 
survey was asked for by a number of the residents of the 
village, and it was not until the month of April, 1922, more 
than a year after Solomon assigned, that the lots were 
offered for sale. As soon as the lots were put on the mar
ket, the plaintiff in this action purchased lot 1, block 1, on 
which the Solomon building was erected, directly from the 
railway company, obtained a transfer therefor, dated Feb
ruary 14, 1922, and registered the same in the Land Titles 
Office on March 15, 1922, having paid the railway company 
as consideration for the said lot the sum of $300.
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Sask. Solomon made an assignment to the defendant Trust Co. 
c A on January 4, 1921, and in the month of February, 1921, 
—- the plaintiff registered a mechanic’s lien against lot 1, block 

Beaver x, townsite of Leroy. The lumber and materials for which 
C0, the lien is claimed were supplied in the month of July, 1920. 
v and therefore the plaintiff did not comply with the pruvi- 

(Îen’l s‘ons of see. 22 of the Mechanics’ Lien Act, R.S.S. 1920.
Trusts Co.t'h- 206. But the plaintiff was still entitled to file its lien 

Re Solo- under the provisions of sec. 23 of the Act, subject to the 
Estate. riK*,ts "°f intervening parties.’’ The fact that an assign- 

' ment was made by Solomon prior to the time the lien was 
Mi.rtin. J a registered can make no difference, as the assignee can staml 

in no better position than the assignor.
Two questions are to be considered:—(1) Did Solomon 

have any estate or interest in lot 1, block 1, Leroy, to which 
the lien could attach V Or in other words, was he an "owner" 
within the meaning of sec. 4 of the Mechanics' Lien Act? 
(2) Was the building erected by Solomon on the said lot a 
fixture thereon ; or, in other words, did it become a part uf 
the realty?

It is clear, I think, that, if the building is a fixture and 
became a part of the realty, it could not pass to the assignee 
under the assignment made by Solomon, but passed with 
the transfer of the lot by the railway company to the plain
tiff.

The Mechanics’ Lien Act, sec. 2 (6), defines “owner" as 
a person having an estate or interest in the lands upon or in 
respect of which the work or service is done, or the mate
rials are placed or furnished, and sec. 7 provides that the 
lien shall attach upon “the estate or interest’’ of the owner 
as defined by the Act.

I am of opinion that Solomon had no “estate or interest" 
in the land on which the store building was erected. He 
selected the land as a suitable place for a store building, 
and relied entirely on his chance of obtaining the lot from 
the railway company when the townsite was offered for 
sale. He had no permission from anyone who could give 
him permission to locate on the lot in question, and be was. 
therefore, a trespasser at the time the materials were fur
nished. I am, therefore, of the opinion that he was not an 
“owner" under the provisions of the Mechanics' Lien Act. 
Galvin Walston Lumber Co. V. McKinnon (1911), 4 S.L.R 
68; Galvin Lumber Yards Co. v. Ensor (1922), 65 D.L.R 
687, 15 S.L R. 349.

On the argument counsel for the plaintiff cited the case
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of Blight v. Ray (1893), 23 O.R. 415, and Regain v. Manes Sask. 
(1892), 22 O.R. 443; but both of these cases deal with a set 
of facts entirely different from the facts in question in this . 
action. In both cases there was a verbal agreement to pur- Beaver 
chase land, the purchaser agreeing to proceed to erect build- 
ings thereon, which he accordingly did, and procured work r 
and materials in connection therewith. It was held that, Sa8,k- 
notwithstanding the Statute of Frauds, there had been trusts'- Co 
sufficient acts of part performance to constitute the pur- Re Soio- 
cbaser the owner in equity of the lands, and that the pur- MON 
chaser was an “owner" under the meaning of the Mechanics’ _ATIt' 
Lien Act of the Province of Ontario. R.S.O. 1914, ch. 140. M„ro„. .i a.

There remains to be considered the question of whether 
the building was a fixture and passed with a transfer of the 
realty. There is no doubt, I think, and it was so found by 
the trial Judge, that Solomon put up the building in the 
month of July, 1920, on a portion of land for which he hoped 
ultimately to obtain title; and this is so although the land 
was not surveyed. When it was partially erected a survey 
of the townsite was made, and, as hereinbefore stated, it 
became necessary to move the building to conform to the 
survey. This was done and the building was then com
pleted as aliove stated. The trial Judge finds, 67 U.L.R., at 
p. 702, that :

"Solomon did all this .... having the pious hope and 
expectation that he would not have to move the building 
again, and to that extent gave the building, upon its new 
location, some permanence: no such great permanency, how
ever, that it could not lie moved again without much diffi
culty if the necessity arose."

The trial Judge, however, found that the building was a 
chattel, on the grounds that whether the building could re
main where it was or not was a question of contingency, 
and a contingency of which Solomon was fully .aware; it 
ileiiended upon whether Solomon could purchase from the 
railway company or not; it de|iended upon the survey of 
the townsite Anally adopted ; and he emphasised in his judg
ment the fact that at the time in January, 1921, when Solo
mon was making the assignment in bankruptcy, he made a 
statement to the representative of the defendant Trust Co. 
referring to the building; “I have had to change it once, and 
there is an agitation to have it changed. I may have to 
move it again.”

This evidence was admitted by the trial Judge on the 
ground that it showed the state of Solomon’s mind.the case
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Sask. What the state of his mind was in January, 1921, is not 
C A material with respect to what his intention was when he 
-L-2 completed the building in July or August, 1920. His view of 

Beaver tile matter in January, 1921, would be influenced by the 
v?0m events of the months which had just passed. The important 

v question is, what was his intention when he completed the 
(?*8,K- building after he had caused it to be moved to conform 

TR,rsTsL'co.w'th the survey? At that time he was not influenced by 
Re Solo- the question of another survey, which became a question at 
Estate a later <late' Tl,e only matter which influenced him while
___ " he was completing the building was the fact that he had no

M«nin. j.a. title, and all he could hope for was that when the townsite 
was sold he would then have a first opportunity to purchase 
the lot on which the building was erected. He had perhaps 
more than hope, he had, as the trial Judge has found, 67 
D.L.R., at p. 702: “An expectation that he would not have 
to move the building again, and to that extent gave the 
building, upon its new location, some permanency." What 
Solomon said at the time he was erecting the building may 
be material, as indicating his intention, and it is in evidence 
that he "wanted to stay."

In Holland v. Hodgnon (1872), L.R. 7 C.P. 328, 41 L.J. 
(C.P.) 146, Blackburn, J„ 41 L.J. (C.P.) at p. 148, said:— 
“There is no doubt that the general maxim of law is that 
what is annexed to the land becomes part of the land: hut 
it is very difficult, if not impossible, to say with precision 
what constitutes an annexation sufficient for this purpose. 
It is a question which must depend on the circumstances of 
each case, and mainly on two circumstances as indicating 
the intention, vis., the degree of annexation and the object 
of annexation."

And again, at p. 149:—“Perhaps the true ruie is that 
articles not otherwise attached to land than by their own 
weight arp not to be considered as part of the land unless 
the circumstances are such as to show that they were in
tended to be pari of the land, the onus of showing that they 
are so intended lying on those who assert that they have 
ceased to be chattels ; and that on the contrary, an article 
which is affixed to land even slightly is to be considered as 
part of the land, unless the circumstances are such as to 
shew that it was intended all along to continue a chattel, the 
onus lying on those who contend that it is a chattel." See 
also Hobson v. Gorringe, [1897] 1 Ch. 182.

In Slack v. T. Eaton Co. (.'1021.4 O.L.R. 335, at pp. 338-9. 
Meredith, C.J., sets out the law as follows:—
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“(1) That articles not otherwise attached to the land Sank, 
than by their own weight are not to be considered as part 
of the land unless the circumstances are such as shew that '
they were intended to be part of the land. Heaves

(2) That articles affixed to the land even slightly are to Co.
be considered part of the land unless the circumstances are SAgK 
such as to shew that they were intended to continue chat- (Jen’l. 
tels. Tki sts Co.

Re Soeo-
(3) That the circumstances necessary to l>e shewn to mon 

alter the prima facie character of the articles are circunt- Ks**™- 
stances which shew the degree of annexation and object of tun in. j a. 
such annexation, which are patent to all to see.

(4) That the intention of the person affixing the article 
to the soil is material only so far as it can be presumed from 
the degree and object of the annexation.

...........These propositions are the result of the decisions
in Bain V. Brand (1876), 1 App. Cas. 762; Holland V. Hndg- 
fon (1872), L.R. 7 C.P. 328, and Hobson V. Gorringe, [1897]
1 Ch. 182, and are in accordance with the view of the 
Supreme Court of Canada in Haggert v. Town of Brampton 
(1897), 28 Can. S.C.R. 174, which was decided in the same 
month as Hobson v. Carriage, though a few days before the 
judgment in that case was delivered.”

According to the foregoing authorities the store building 
in the case at Bar, although only slightly affixed to the land, 
would become part of the land unless the circumstances are 
such as to show that it was intended to continue a chattel.
The circumstances to indicate or to show the intention are 
two; the degree of annexation, and the object of annexation.
As to the degree of annexation, the building was of frame 
construction, resting on 6 x 6 inch sills with stones and 
blocks underneath, some of the blocks being buried in the 
ground to the depth of 6 inches. It is covered with shiplap 
both inside and out; it is roofed with rubber roofing; it 
has shiplap ceiling and shiplap floor. It is called by one 
witness “a substantial, permanent building." The two addi
tions constructed after the building was moved were at
tached to the main building by having the joists laid on two- 
by-fours secured to the main building ; the rafters were laid 
on the heels of the rafters of the main building. According 
to the evidence the building is practically the same “as most 
store buildings in new towns.” It can of course be moved, 
but the additions would have to be taken off for this purpose.
It was also banked up with earth on the outside. It is, in



696 Dominion Law Reports. [70 D.L.R

Sask. my opinion, sufficiently attached to the soil to raise the 
c A presumption that it became a part of the realty.

Beaver Then as to the object of annexation. In Haggert V. Town 
Lumber of Brampton, 28 Can. S.C.R., at p. 182, King, J„ said :—“In 

c°" passing upon the object of the annexation, the purposes to 
Sask. which the premises are applied may be regarded.”

Gen’l.
Trusts Co. In the case at Bar it cannot be said that the building was 
REmonL° !,ut uPon the land for a temporary purpose. It was placed 
Estate, there by Solomon for the purpose of conducting a store busi-

---- ness, and, apart from the question of a new survey which
Martin, J A wag being asked for by some of the residents of the village 

but which could not and did not affect his purpose, when he 
completed the building after it had been moved in the course 
of construction, and apart from the question of whether 
or not he would be able to obtain title from the railway com
pany for the land, his intention was to use the building as 
a store and as a home, and he had no intention of moving 
the building unless subsequent events forced him to do so. 
Remembering that articles affixed to land very slightly arc 
considered part of the land, unless the circumstances arc 
such as to show that they are intended to continue as chal- 
tels, it seems to me that the circumstances of this case in
stead of meeting and rebutting the presumption that the 
building was a part of the land and leading to the conclu
sion that it was a chattel, rather strengthen the presump
tion that it was a part of the realty. The degree of annexa
tion and the object of annexation were, I think, patent for 
all to see.

I am of the opinion that the building in question became a 
part of the realty, and passed to the plaintiff with the trans 
fer of lot 1, in block 1, in the township of Leroy.

The answers to the questions in the issue are as follows: 
1. The plaintiff has no lien against the land, namely lot 1. 
block 1, in the townsite of Leroy, nor upon the building 
erected thereon by Solomon. 2. The building erected on 
the said lot became a part of the realty, and passed to the 
plaintiff with the transfer of the said lot by the C.F.K Co. 
to the plaintiff. The plaintiff is entitled to the costs of the 
appeal. The order of the learned trial Judge as to costs in 
the Court below will be set aside and judgment will be en
tered for the plaintiff with costs.

Appeal allowed.
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CAM MACK v. NEW BRUNSWICK POWER Co.
New Brunswick Supreme Court, Appeal Division, Hazen, C.J., White 

and Grimmer, JJ. June 8, 1922.
Negligence ($IIF—120)—Collision—Street car and bus—Proxi

mate cause—Last chance.
Where the driver of a bus attempts to cross a track in front 

of a street car approaching at great speed, without first looking 
around for the approach of the car and without signalling to the 
motorman of his intention to cross, thereby resulting in the street 
car colliding with the bus, the former will be deemed to have 
had the last chance to avoid the accident and therefore not 
entitled to any recovery; and it is error of the Court to charge 
the jury that the defendant’s negligence should be taken to be 
the proximate cause of the collision, because the defendant’s 
motorman might have reasonably anticipated the plaintiff’s mov
ing his car onto the track. ^ ^

Appeal by defendant and motion to set aside verdict 
entered for plaintiff before Crocket, J., and a jury, and to 
enter verdict for defendant, or for a new trial. Appeal 
allowed.

P. Mullin, K.C., for plaintiff.
F. ft. Taylor, K.C., for defendant.
The judgment of the Court was delivered by
Grimmer, J. :—This action was brought to recover com

pensation from the defendant for damages caused the 
plaintiff’s motor bus through alleged negligence of the de
fendant's servants while engaged in driving one of the com
pany’s electric street cars on Douglas Ave., in St. John. It 
was tried before Crocket, J., and a jury, and resulted in a 
verdict for $225.13 being entered in favour of the plaintiff 
against which the appeal is taken.

The defendant company owns and operates a street rail
way in the city of St. John. On the evening of August 26, 
last, one of its cars was proceeding along Douglas Ave. 
towards the bridge over the St. John River in charge of one 
Bailey, who had with him one Rowley as instructor. The 
Avenue at that time was being repaired, and while it is 
double tracked only the northern or right hand track pro
ceeding from Main Street to the bridge could be used, the 
left being obstructed with plant of the contractor in charge 
of the street repairs. Motor and horse drawn vehicles were 
prohibited by the city road engineer from using the avenue, 
and the prohibition was in force on the evening mentioned. 
As the street car proceeded and approached a building, 
called the Observatory, the plaintiff’s motor bus crossed 
from the left to the right hand side of the street, about 50 or 
60 feet in front of it and at or nearly opposite the Observa
is—70 D.L.K.

N.B.
App. Div.
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N.B. tory, and continued along the street at a speed of 4 or 5 miles 
App. Div.8,1 l10111" “bout 30 feet to the right of the car track. From 

—— the Observatory for about 300 feet towards the bridge the 
Cam mack street has a slight slope or incline when it continues practi. 

New rally level. About 400 feet from the Observatory the plain- 
Bauns- tiff without any warning to the street car driver attempted 

PowœKCo to cross tOc street from right to left when his motor bus
___ ' was struck by the street car and damaged. The defendant

Grimmer, j. company claims that neither it nor its employees were 
guilty of negligence, but on the contrary that the accident 
was caused solely by the negligence of the plaintiff in at
tempting to cross the track immediately in front of the 
moving car without giving any warning to the driver 
thereof by holding out his hand or otherwise of his inten
tion so to do and without looking back to see if a car was 
coming or not.

It is claimed by the plaintiff the street car was drixen 
at an excessive rate of speed or at about 30 miles an hour, 
while the motor bus was going at about 4 or 5 miles an hour, 
while the defendant company claims the car was only going 
at about 7 or 8 miles and that as the driver had it under 
control it lost rather than made momentum on the incline, 
but at the foot thereof both vehicles were proceeding at a 
moderate speed the street car gradually overtaking the 
motor bus. As the bus was going along on the level street 
it met and passed another bus driven by one McAdam. 
which was on the same side of the street going towards 
Main Street. The plaintiff to pass McAdam was forced to 
keep close to the car track, at which time the street car was 
only a few feet behind him. The driver of the car saw the 
bus in front of him and after the two busses passed it gained 
on the plaintiff’s bus until the fender of the car was on a 
level with the rear wheels of the bus, when without holding 
out his hand as a signal as required by sec. 12 of the “Laxv to 
Regulate Street Traffic in the City of St. John" or giving 
any other indication of his intention so to do, and without 
looking around to see if a street car or any other vehicle was 
approaching from behind, and notwithstanding the noise 
of the car and the sounding of the bell by the motorman, 
suddenly turned his bus sharply to the left in front of the 
car, when the only thing possible that could result hap
pened and the collision occurred despite the efforts of the 
motorman, who applied his brakes as soon as he saw what 
the plaintiff was attempting to do and brought his car to a 
stop within not more than two lengths of itself.
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The law in cases such as this is well settled. The plaintiff N.B. 
must prove that the damage was caused by some negligent t|)™ ÿjv 
set of the defendant company or its servants, or that the ' —— 
accident was occasioned through some negligent act of cammack 
commission or omission on the part of the defendant com- NgW 
pany or its servants. Should this not be proved or if the Bri ns- 
circumstances are equally consistent with the allegation °fpo*,CK 
the plaintiff and the denial of the defendant company, the <mai ' 
plaintiff must fail. Wakelin v. London and South Western nnmm-r. j 
R. Co. (1886), 12 App. Cas. 41, at pp. 44, 45; and 21 Hals., 
p. 437, where it is stated that if the plaintiff in proof of 
negligence only establishes facts which are equally consis
tent with the true cause of the accident being his own or 
the defendant’s negligence he cannot succeed, nor can he 
recover when the cause of the damage is left in doubt or 
attributable with equal reason to some cause other than the 
defendant’s negligence. See also cases there cited, and 
Ramage and Ferguson v. Forsyth (1890), 28 Sc.L.R. 26, 
where it was held the question whether the injured person 
was negligent depends upon his knowledge at the time of the 
accident, and owing to his death direct proof of such know
ledge being impossible, the action will fail if the circum
stances raised an inference that he knew or ought to have 
known of certain dangers or precautions imposed in respect 
thereof, and that the accident happened by reason of his 
failure to act reasonably by the light of that knowledge.
If then the defendant proves or if it appears from the 
plaintiff’s own case that the accident occurred through some 
negligence on the part of the plaintiff which directly con
tributed to it, then the plaintiff cannot recover unless it 
appears the defendant company might by care have avoided 
the accident. It is for the plaintiff to show that the acci
dent which happened to him was caused by the negligent act 
of the defendant or of those for whose negligent acts the de
fendant company is liable, and that the accident was pro
duced, as between him and the defendant company, solely 
by the defendant's negligence in this sense, that he himself 
was not guilty of any negligence which contributed to the 
accident, because even though the defendant were guilty of 
negligence which contributed to the accident yet if the 
plaintiff was also guilty of negligence which contributed 
to the accident, so that it was the result of the joint negli
gence of the plaintiff and the defendant then the plaintiff 
cannot recover, it being understood that if the defendant’s 
servants could by reasonable care have avoided injuring
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N.B. the plaintiff, although he was negligent, then the neglige,» 
Add Div Pontiff would not contribute to the accident. Dnvey

P_ ' v. London <£• South Western It. Co. (1883), 12 Q.B.D. 70. 
Cam mack The questions submitted to the jury with their answers 

NEW are as follows :—1. Was the defendant’s motorman guilty of 
Bruns- negligence? A: Yes. 2. If so, in what respect? A : That he 

I>(>w«KCo did not use the necessary precaution in reducing the speed
___ ’of the car so as to stop quickly if necessary. 3. Did such

Orimmpr. 3. negligence cause or materially contribute to the cause of the 
accident or collision ? A: Yes. 4. Was the plaintiff guilty 
of contributory negligence? A: Yes. 6. If so, in what res
pect? A: In that he did not take the necessary precaution to 
avoid danger in crossing. 6. If you find that the plaintiff 
was guilty of contributory negligence could the defendant's 
motorman by the exercise of reasonable care and skill have 
avoided the consequence of such negligence ? A: Yes. 7. 
At what sum do you assess the damages which the plaintiff 
sustained? A: 8225.13.

The defendant company claims that the answers to ques
tions 1, 2 and 3 and 6 are against the weight of evidence, 
and that the effect of the answers to 1, 2 and 3 is that the 
defendant company's motorman was guilty of negligence 
in that he did not use due precautions in reducing the speed 
of the car so as to stop it quickly if necessary, and this negli
gence caused or materially contributed to cause the collision. 
The plaintiff's action was based on the negligence of the de
fendant company's motorman ; (a) In failing to ring the bell 
as a warning as the street car approached the plaintiff's 
motor bus from behind, (b) In driving at an excessive speed 
of 35 miles per hour.

There is, however, no finding by the jury as to the first 
of these grounds of negligence, but it has been entirely over
looked or ignored, and is therefore not a matter of considera
tion in this appeal. It has practically found the other as 
alleged, or as they express it in their answer “the defend
ant’s motorman did not use the necessary precaution in 
reducing the speed of the street car so as to stop quickly if 
necessary.” The evidence submitted was gathered from the 
observation of the witnesses and their various opinions as to 
the rate of speed of the car while in motion before the acci
dent.

In respect of the second allegation, there is the evidence 
of McAdam, the driver of the other bus, that was proceeding 
along Douglas Ave. in the opposite direction to the plaintiff 
whom he met just ahead of the street car, and he states that
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when the latter paused him it was going, he should judge, at N.B. 
somewhere around 30 miles per hour. Also that of the plain- App uiv 
tiff who says when the car struck him it was going, in his ——
estimation, at about the same rate. It is also claimed this Cam mack 
evidence is corroborated by the Conolly sisters, who were Ngw 
riding with McAdam. One of them, Eileen, stating that she Bri'ns- 
thought the street car was going quite fast and that it atop-p *" K(. 
ped in almost half the length of the Court Room beyond 0 J* 
where it struck the jitney, possibly not quite so far, and that orim-wr. j. 
the latter stopped where it was struck. The other girl,
Kathleen, said she did not notice the jitney, that is the plain
tiff's bus, or the street car, until they had gone by, when 
hearing her sister scream she looked and saw the jitney 
which was then stopped. There is no help or corroboration 
in this evidence.

In respect to the evidence of McAdam it may be observed 
that in addition to his estimation of the speed of the street 
car he said at p. 13: “It went about two car lengths after it 
struck the jitney before it was stopped” and that a car 
length is 35 feet. Mr. McLean, superintendent of the defend
ant company railway stated that a car going on the level at 
30 miles an hour might be stopped in 150 feet. Going at 20 
miles an hour in 75 or 100, three car lengths, and at 7 or 8 
miles an hour two car lengths would be a good stop. In 
view of this evidence and of McAdam’s evidence that the car 
stopped in twice its length after the collision, there is but 
little value to be placed in his estimate of the speed of the 
street car; so far as the estimate made by the plaintiff is 
concerned it cannot be of any possible value because he, 
according to his evidence, did not see the street car coming 
behind him, did not hear any bell nor noise of the moving 
car, and did not know there was one coming along until one 
of his passengers called out "look out for the car" and at this 
time he was driving his bus at between 3 and 4 miles an hour.
It was only when the car passed after having struck his bus 
that he saw it or knew it was there. Under these circum
stances it is asking almost too much when one is invited to 
accept his estimate as to the speed of the car as of any value.
Also in his evidence if his statement is correct and the car 
was moving at 30 miles an hour and his bus at only 3 or 4, 
in view of the space covered from where the bus crossed the 
street car at the Observatory at a distance of only 50 feet 
in front of the car, to where it was struck, viz: 400 feet from 
where it got on the right hand side of the street, with the 
street car going 8 or 9 times as fast as the bus was travel-
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N B ling, it must have passed it long before it reached the c* 
App. Uiv. lisioo point, and there would have been no accident.

— Opposed, however, to the evidence of these two witnesses. 
( ammack wus the evidence of four witnesses for the defendant com- 

New pany, two of them passengers on the car and one of whom.
Hrlns- Mrs. Austin, described the car as “going lovely, going nice," 

I'ownW—“• thought it was just going along ordinary—very nice 1
---- thought,” at p. 198, and one Hanson, who says he did not

cinmimr, j. gnow how fast the car was going, he would imagine about 5 
miles an hour. Then there was the positive statement of 
Bailey, the motorman, who says at p. 168, that at the time 
the plaintiff turned his bus to cross the track the car he was 
driving was not going more than 7 or 8 miles an hour, ami 
at no time while he was going out the avenue on that occa
sion did the speed exceed 9 or 10 miles an hour. This is cor
roborated by the evidence of John Rowley, who was instruct
ing Bailey in driving the car, stood beside him all the way 
out the avenue, was at his left hand side by the controller to 
be prepared for an accident or case of emergency, and who 
swears the speed of the street car going out the avenue did 
not exceed 8 or 9 miles, and at the time of the collision the 
speed in his judgment was 7 or 8 miles.

From the facts and the evidence stated it is very patent 
the answer of the jury to questions 1, 2 and 3 are clearly 
against the weight of evidence and should not be seriously 
regarded. In respect to question 6, it may be observed the 
jury by their answers to questions 4 and 6, that the plain
tiff had been guilty of contributory negligence in that he did 
not take the necessary precaution to avoid danger in cross
ing, still say by answer No. 6 in spite of this the motorman 
by the exercise of ordinary care and skill could have avoided 
the consequence of the plaintiff's negligence.

From the evidence it appears that the plaintiff's bus after 
passing McAdam, continued along the street about 50 feet 
with the wheels of his bus on the left hand side thereof 
about one foot from the street car track before the plaintiff 
turned to the left to cross the track. At this time the fen
der of the street car was on a level with the rear wheels of 
the plaintiff’s bus, the speed of the bus, as the plaintiff says, 
being 3 or 4 miles an hour and that of the street car 7 or 8. 
Under these circumstances, without holding out his hand 
as a signal to the car driver of his intention to cross the 
track in front of the car, as required by the city by-law and 
as general custom and regard for his own and his passen
ger’s safety both require and demand, without looking
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«round to see if any car or other vehicle was coming behind 
him, without paying any attention to the sound of the bell 
by the motorman, of which there is evidence or the noise of 
the car itself, and without any warning of any kind, with
out paying any attention to the right of way of the street 
car over its tracks, and the duty of the citizen whether on 
foot or in a vehicle to give unobstructed passage thereto, the 
plaintiff suddenly with a recklessness that cannot be under
stood or imagined turned his bus to the left on to the car 
track directly in front of the street car. The inevitable 
collision followed, and under the evidence and circumstances 
it would not have made any difference whatever if the car 
had been going only at 1 mile per hour instead of 7 or 8, 
the same result would have followed, and the bus would 
have been struck. It is perfectly clear and all the undisputed 
testimony shows it was utterly impossible for the defendant’s 
motorman by the exercise of the greatest care and skill on 
his part to have avoided the accident after the plaintiff 
through his gross carelessness and negligence had placed 
his bus in the position of danger.

In my opinion there was no evidence whatever to warrant 
that finding, and the plaintiff, not the defendant company 
had the last chance to avoid the accident, because the car 
was so near him when he turned upon the track it could not 
avoid striking his bus, and he alone was to blame for what 
followed. The evidence as I understand it does not disclose 
negligence on the part of the defendant’s motorman, but 
rather the undisputed facts show the accident was caused 
solely by the omission of the plaintiff to use the ordinary 
care any reasonable man would have used, and that the 
negligence was in not looking behind him to ascertain if 
any street car was approaching before he attempted to cross 
the track, combined with an utter disregard of rules for 
safeguarding life and property that general custom de
mands under circumstances such as existed in this case. I 
think the answers to questions 1, 2 and 3 were absolutely 
against the weight of evidence, and that there was no evi
dence at all to justify the finding under No. 6. I also think 
the plaintiff must fail in that it is manifest in cases of this 
nature that the plaintiff who gave evidence of a state of 
facts which is equally consistent with the wrong of which 
he complains having been caused as much by—in the sense 
that it could not have occurred without—his own negligence 
as by the negligence of the defendant, it is not proved that 
it was caused by the defendant’s negligence. There is no

N.B.
App. Div. 
Cammack

Bruns
wick

Power Co.

Grimmer. J.
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N B legal presumption that iwople are careful and looking before 
App. ulv.them in crossing a street railway track, or even when they
_---- do see cars approaching that they never cross when the car

i’ammack j„ dangerously near, yet if one of these hypotheses were 
New established in a case of this kind the plaintiff must fail, while 

Baume on the other hand it would lie extremely difficult to lay down 
PowssVo.** a matter of law that precautions which the Legislature 
_ has not enjoined should be observed by a street railway com- 

urii.m.r.j panv jn ^e ordinary conduct of its traffic. The case of 
Ryder V. St. John Railway Co. (1913), 13 D.L.R. 11, 42 
N.B.R. 89, is almost in line with this case, and the principles 
which are laid down in the case of the Commissioners He. 
of the United Kingdom v. Owners of S.S. Volute. [1922] 
1 A.C. 129, which is the most recent decision of the House of 
Lords on the subject of contributory negligence, are also in 
my judgment very applicable to this case. While this de- 
cision is not binding upon this Court, yet it is reported as 
being a great and permanent contribution to the law on the 
subject of contributory negligence and to the science of 
jurisprudence. The case arose out of a collision between 
the S.S.“Volute" and the battleship “Radstock,” and with
out stating all the facts in connection therewith, the finding 
of the House of Lords was that both vessels were to blame, 
apparently considering the acta of navigation in the two 
ships as forming parts of one transaction, and the second 
act of negligence as closely following upon and involved with 
the first. They decided that there did not appear to lie a 
sufficient separation of time, place and circumstances be
tween the negligent navigation of the “Radstone” and that 
of the "Volute" to make it right to treat the negligence on 
the part of the “Radstone" as the sole cause of the collision; 
the “Volute” in the ordinary plain common-sense of this 
business having contributed to the accident, it would be 
right for their Lordships to hold both vessels to blame for 
the collision. While I am not exnressing my opinion that 
these facts are directly applicable here, the principles which 
are stated in this decision are of very material value in so 
far as the conclusion which I have reached in this matter is 
arrived at. It was held in Reynolds v. Tilling (1901), 19 

, Times L.R. 539, that when both parties by their negligence
equally contribute to the cause of the injury the plaintiff 
cannot recover, so that in any view in which this case is 
presented or presents itself, in my opinion the verdict cannot 
l>e maintained but should be set aside and a verdict entered 
for the defendant company with costs.
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As a second ground of appeal the defendant company con- in
tended that the trial Judge misdirected the jury in that he Ap|l lljv 
told them the defendant’s negligence should Ire taken to la
the proximate cause of the collision if the defendant’s motor- Cammack 
man might have reasonably anticipated when the plaintiff ^kw 
would move his car on to the track. The full charge in res- Hut as
pect of this at p. 264 of the record is as follows: “The origi-(,(|
nal negligence may or may not be the proximate and direct ___
cause of that injury. If the circumstances were such that c,rimn„r..i. 

the motorman should have foreseen or anticipated that the 
plaintiff's car would be upon the railway track, then notwith
standing that this act of negligence intervened between the 
original negligence and the ultimate injury, the original 
negligence might under ordinary circumstances still be held 
the effective proximate cause of (he injury." That is to say, 
if the subsequent act of the plaintiff in moving his car on to 
the track might reasonably have been foreseen or anticipated 
by these motormen, then in that event the original negli
gence in running the car at that rate and without warning 
might be held to be the proximate, immediate and effective 
cause of the injury. But unless it could be foreseen, reason
ably have been foreseen or anticipated, then the negligence 
in running the car down the hill would not itself be enough 
to make that negligence the sole, proximate and effective 
cause of the injury.

With all due respect I cannot agree that this is a correct 
statement of the law as from the authorities it is clear, I 
think, the question as to whether the defendant’s motorman 
could have reasonably anticipated the plaintiff would with
out notice turn his bus on to the railway track is relevant to 
this suit only upon the question of the negligence of the 
motorman, and does not bear at all upon the question whet
her the speed at which the car was going was the proximate 
or effective cause of the accident. The recent case of Re 
Pulemia and Furness, Withy & Co., Ltd., [1921] 3 K.B. 560, 
is very much in point in this respect, quoting from Smith v.
London & South Western R. Co. (1870), L.R. 2 C.P. 14, 
where Channell, B., said, at p. 20:—“Where there is no 
direct evidence of negligence the question what a reasonable 
man might foresee is of importance in considering the ques
tion whether there is evidence for the jury of negligence
or not............When it has once been determined that there
is evidence of negligence, the person guilty of it is equally 
liable for its consequences, whether he could have foreseen 
them or not." Bankes, L.J., in [1921] 3 K.B., at p. 572,
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N.B. said :—“Given the breach of duty which constitutes the
App Div. negligence and given the damage as a direct result of that 

—— negligence the anticipations of the person whose negligent
Cammack act has produced the damage appear to me to be irrelevant"; 

Xew and Lord Warrington, L.J., in the same case, [1921] 3 K.B., 
Bbuns- at p. 574, said : “The presence or absence of reasonable an- 

1‘iiwe*KCo tiripation of damage determines the legal quality of the act.
___ as negligent or innocent. If it be thus determined to be

“'“•"".J negligent, then the question whether particular damages 
are recoverable depend only on the answer to the question 
whether they are the direct consequence of the act.” This 
seems to determine and rule that the fact that a person com
mitting the act might reasonably have anticipated certain 
damages to result or follow does not make the act the proxi
mate or effective cause of the damage. It may show negli
gence in the person, but does not show that the negligence 
is the direct cause of the damage.

So here, admitting that the motorman might reasonably 
have anticipated (of which there can be no justification 
whatever under the circumstances of this case) that the 
plaintiff would attempt to cross the track in front of his 
approaching car without any warning or signal to that effect, 
this mere fact did not make his act to continue to move his 
car forward the proximate and effective cause of the acci
dent. It would be simply an element going to show negli
gence in that such negligence was the direct cause of the 
collision. It also seems to me that the charge in this respect 
may have had a serious effect upon the jury in arriving at 
their findings on the sixth question, as under all the circum
stances which have been pointed out, there could exist no 
reason why the motorman should think, expect or anticipate 
that the plaintiff might or would attempt to cross the track 
in front of his car, particularly as he enjoyed the free and 
unobstructed right of way and use of the track, but on the 
contrary he would have every reason to believe the plaintiff 
would not be guilty of any such recklessness and would keep 
his position on the street free and clear altogether of the 
railway track. If this ruling had, and I really see where it 
might have exercised a great influence upon the jury in res
pect to their answer to the sixth question, and had I not 
come to the conclusion that the verdict should be entered 
for the defendant company, I would upon this direction of 
the Judge have felt that the defendant company was en
titled to a new trial.

The appeal will be allowed with costs. Appeal alloired.
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OKK and LEE v. COOK.
Saskatchewan Court of Appeal, Haultain, C.J.S., McKay and Martin, 

JJ.A. November in, 1912.
Vendor and purchaser (HE—25)—Difference of remedies—Re

scission—Determination—Chattel mortgage.
There is a distinction between “rescission" and “determina

tion" of the agreement of sale. Rescission can only take- place 
where there can be restitutio in integrum, w'ith the result that the 
vendor gets back his land and the purchaser his purchase money, 
except, as a rule, the deposit. Rut in case of determination of 
the agreement, the vendor generally retains the purchase money 
paid, and takes back the property as well. Where, therefore, a 
vendor merely asks for determination of the agreement for de
fault in payments, he thereby affirms the agreement and is not 
entitled to an order for possession. The same applies to mort
gaged chattels on the “premises,” the right to possession under 
the chattel mortgage not having been pleaded.

Appeal by defendant from the order of a Judge in Cham
bers. Reversed.

F. W. Turnbull, for appellant.
W. ft. Kinsman, for respondents.
The judgment of the Court was delivered by
McKay, J.A.:—By an agreement in writing dated June 

14, 1920, the respondents sold to the appellant certain lands 
and chattels therein mentioned for $46,400 payable $1,000 
on the execution of the said agreement and the balance in 
certain instalments with interest. The agreement does not 
say what is the consideration for the land, and what for the 
chattels. It however provides that the appellant was to 
have the right to possession of the “premises” on July 16, 
1920, and that he would give a chattel mortgage on the chat
tels. The appellant did give a chattel mortgage to respon
dents on said chattels, dated July 14, 1920, the day before 
the day fixed for taking possession.

The appellant made default in his payments, and the 
respondents commenced this action on January 24, 1922, 
basing their cause of action entirely on the said agreement. 
No mention is made of the said chattel mortgage.

Amongst other things, the respondents claim:—1. Judg
ment for the sum of $4:1,501.15 and interest thereon, and in 
default of payment of said judgment that the said agree
ment be determined and cancelled and that the said lands 
and premises revert to and revest in the respondents, with
out any right on the part of the appellant or any one claim
ing through or under him to any repayment or compensation 
for the money paid under the said agreement ; 2. Immedi
ate possession of the said lands and chattels.

The appellant filed a statement of defence, and on applica-

8a»k.

c.A.
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Sank. tion to the Local Master to strike out this defence, and for 
TTT other matters. The Local Master dismissed the application. 
—— On appeal to a Judge in Chambers an order nisi, in pan as

On! ami follows, was made :—
“It is further ordered that the defendant's defence entered 

rook, herein be and the same is struck out. And it is further 
m,iu7j a ,,r<lered that the defendant do pay into Court to the credit 

of this cause on or before the 15th day of August, A.U. 1922. 
the sum of $3,476.99, together with interest thereon at the 
rate of 6', per annum from the 16th day of May, A ll.
1922............And it is further ordered and decreed that in
default of payment into Court as aforesaid, the agreement 
for sale sued on herein be cancelled and determined, the 
defendants and all persons claiming through or under him in 
possession to give up possession of the said premises to the 
plaintiffs within twenty days from the service upon them of 
a copy of the final order.

It is further ordered and decreed that ihe plaintiffs be «I 
liberty to renew their application for possession of the lands 
in question ilpon completion of the reference herein."

This order is dated April 18, 1922.
By notice of motion dated June 7, 1922, application was 

made by the respondents to the Local Master at Areola for 
the immediate possession of the lands and chattels. This 
application was dismissed. The respondents appealed to a 
Judge in Chambers from the Local Master’s order dismissing 
their application, and also made a new motion for the imme
diate possession of the said lands and chattels, and in the 
alternative to restrain the appellant from selling, etc., the 
said chattels or any of them.

The two motions were heard together, and the Judge in 
Chambers ordered that, in default of payment of the amount 
required to be paid under the order nisi, the respondents 
should get possession of the chattels, and that in the mean
time the sheriff should have them in his custody to be de
livered to the respondents or appellant according to whether 
or not the appellant made default under the order nisi. He 
also ordered that the respondents have their costs against 
the appellant of and incidental to their application for in
junction and for the interim preservation of the chattels, 
together with the costs of the sheriff. From this order the 
appellant appeals.

With regard to that portion of the order directing that 
in default of payment as required by the order nisi the chat
tels were to be delivered to the respondents, it appears from
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his reasons for judgment, the Judge construed the order 
nisi as a rescission of the agreement sued on. and based that 
IKirtion of his order on what would follow as a result of 
rescission.

With great deference 1 think the Judge was wrong in 
holding that said order nisi was rescission of the agreement. 
It was, in my opinion, a determination of the agreement, the 
results of which are very different from rescission. Re
scission can only take place where there can lie "restitutio 
in integrum," and such is the result of rescission. The 
vendor gets back his land and the purchaser his purchase 
money, except, as a rule, the deposit. But in the case of 
determination of the agreement, the vendor generally'retains 
the purchase money paid, and takes back the property as 
well. The right to retain the purchase money on determin
ation is generally provided for by the agreement, as is the 
case in the case at Bar.

McCaul in his Remedies of Vendors and Purchasers 
1915, 2nd ed., deals with the distinction between "rescis
sion" and “determination" of an agreement and the dif
ferent results thereof, at pp. 55 to 66, and at pp. 63-64 
states as follows :—

i A.

(tan and 
Uœ

“ ‘Rescission’ then, which results from the disaffirmance 
of the contract is to be carefully distinguished from ‘Deter
mination’ where the vendor is not disaffirming, hut ex
pressly standing on the contract, and baaing hia rights upon 
ita expreaa or implied ferma, covenants and conditions.

This distinction is pointed out by Bowen, L.J., in Boston 
etc. Co. v. Ansell (1888), 39 Ch.D. 339, at p. 365—a case 
of master and servant. He says:—

‘Some confusion always arises, as it seems to me, from 
treating those cases between master and servant as instances 
of a rescission of the original contract. It is not a 
rescission of the contract in the way in which the term is 
ordinarily used, viz., that you relegate die parties to 
the original position they were in before the contract 
was made. That cannot be, because half the contract 
has been performed. It is only a rescission in this 
sense that an act which determines the relation—for 
the future—you may regard it under the more general 
law, which is not applicable to contracts of service alone— 
you may treat it as the wrongful repudiation of the con
tract by one party being accepted by the other, and operat
ing as a determination of the contract from that time, that 
is, from the time the party who is sinned against elects to
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s»»k. treat the wrongful act of the other as a breach of the con- 
tract, which election on his part emancipates the injured 

—party from continuing it further.’
(irji and Thus, when a plaintiff comes into Court asking that a 

contract for sale of goods by instalments, some of which 
Cook, instalments have, let us say, been delivered and paid for, 

s.iT., i i I*-1 put an end to on the ground of the refusal of the pur
chaser to accept and pay for future instalments, he is not 
asking for rescission at all, and it is idle to attempt to apply 
the doctrine of rent it ut to in integrum to the case.

Similarly, when a vendor of land, having received instal
ments of purchase-money under a contract providing that in 
case of determination he may retain the instalments, comes 
into Court asking that the contract lie put an end to on 
account of repudiation by the purchaser, or default in pay
ment of the balance, he is not asking for rescission—lie- 
cause so far as the instalments already paid are concerned, 
he is asking the Court to affirm, not to reaeind, the contract 
—and hence, it is submitted that here again a discussion of 
the principle of rentitutio in integrum is beside the issue."

See also Zimmer V. Karat (1910), 8 S.L.R. 304.
In the case at Har the respondents do not ask for rescis

sion, but they, in effect, say, owing to the default in payment 
of the moneys due by appellent, we ask that the agreement 
lie determined and we lie allowed to retain the purchase 
money paid, as provided for in the agreement. They ask 
for what they claim to be their rights under and by virtue of 
the agreement.

As Lamont, J„ said in Zimmer v. Karat, 3 S.L.R. at p. 
307 :—"In such a case the vendor is not rescinding the con
tract at all when he puts an end to it, but is affirming the 
contract and standing squarely on its provisions."

The order niai then was made in affirmance of the agree
ment, and not in rescission, and the results of rescission do 
not follow in this case. Consequently, so far as this action 
is framed, I do not think the respondents would be entitled 
to an order for possession of the chattels, as they do not 
set up any right in their statement of claim to entitle them 
to such order. As above stated, they base their cause of 
action on the agreement only.

In my opinion, when they made the agreement of June 14. 
1920, sued on, they sold the chattels to the appellant on 
credit, and the ownership in the chattels then passed to the 
appellant, as no different intention appears in the agree
ment. R.S.S. 1920, ch. 197, sec. 20, Rule I. In fact what
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appears in the agreement as to intention is to the effect 
that it was the intention of the parties that the property in 
the gootls was to pass to the appellant at the time the con- 
trait was made, as appellant gave and respondents accepted 
a chattel mortgage from him on July 14, 1920, before the 
time fixed for his taking possession. The time fixed for the 
appellant to take possession was July 15, 1920, and as the 
evidence shews that he was in possession of the chattels at 
the time of commencing the action, the presumption is he 
took possession on that day. Other than the lien which the 
respondents would have in the chattels until they gave up 
possession to the appellant, they had none, as the agree
ment does not provide for any except what they would get 
under the chattel mortgage, and the right of possession, if 
any, which clause 10 of the agreement may possibly give 
them on their giving appellant certain notice. Hence, after 
they gave up possession they had no lien in the chattels 
except the chattel mortgage, and so far as this appeal is 
concerned their claim is not based on the chattel mortgage. 
They do not even mention their chattel mortgage in their 
statement of claim. Clause 10 of the agreement, above 
referred to, in so far as it is material to this appeal, is in 
part as follows:—

"Provided that in default of payment...........the vendor
shall be at liberty to determine and put an end to this agree
ment and to retain any sum or sums paid thereunder...........
in the following manner, that is to say ; by mailing in a reg
istered package a notice signed by or on behalf of the vendor 
intimating an intention to determine this agreement, ad
dressed to the purchaser at Howard Post Office...........and if
at the end of thirty days from the time of mailing...........
thereof the amount so due be not paid, then the said pur
chaser shall deliver up quiet and peaceable possession of the 
said lands and premises or any part thereof to the vendor 
or agent immediately at the expiration of the said thirty 
days...........*

Even if the word “premises" in this clause is taken to 
include the chattels, the respondents do not plead or base 
their right to possession in their statement of claim, on this 
clause. 1 do not think they could have done so when they 
issued their writ, as there is no evidence that the required 
notice was given before writ issued. There is, however, 
evidence that a notice was mailed to appellant on April 27, 
1922, but no application was ever made to amend the state
ment of claim so as to base the claim to possession of the
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vliattels under this clause. And even if such application hail 
been made, I doubt if it could be granted in view of what 
was held in Hargreaves v. Security Investment Co. (1914), 
19 D.L.R. 677, 7 S L R. 125.

Consequently when the respondents base their right in 
their statement of claim, on the agreement only, under 
which they have no lien in the chattels, they cannot succeed 
in their prayer for possession of the chattels, and the trial 
Judge was, in my opinion, wrong in ordering that the chat
tels be delivered to the respondents in case of default in pay
ment of the amount required to be paid on August 15, 1922, 
by the order nisi.

As to the other part of the order, that the sheriff should 
have custody of the chattels. In his reasons for judgment 
the Judge, while dealing with this portion of the order, after 
stating that the chattel mortgage was collateral to the agree
ment, said :—

“The plaintiffs’ right to the said implements, live stock, 
and chattels must, therefore, stand or fall on the said agree
ment independently of the said chattel mortgage..........
Moreover it is to be noted that the plaintiff in his statement 
of claim pleads and relies on said agreement and says noth
ing about the chattel mortgage. It seems to me, therefore, 
that the chattel mortgage need have nothing whatever to do 
with this matter as it stands.

It is obvious, from the above, that the Judge conceived 
that the respondents had some right to the return or posses
sion of the chattels under said agreement, and based his 
order on said alleged right. But as I have already pointed 
out, they had no such right under the agreement as pleaded 
Had they pleaded the chattel mortgage and claimed under 
it, they would likely have been able to shew some right to 
possession under it, but, as before stated, this they did not 
do.

In my opinion then, with deference, I think the Judge 
was also wrong in making this portion of the order.

During the argument it was contended by counsel for ap
pellant that the order nisi when taken out had the effect of 
cancelling the agreement, and as the chattel mortgage pur 
ports to Ire collateral to the agreement, the chattel mortgage 
falls with it. 1 have purposely refrained from expressing 
any opinion on this point, as it is not necessary to decide 
this, for the purpose of disposing of this appeal. It may 
be that the chattel mortgage is still in force, owing to the 
clause in the same that any termination or breach of said
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agreement shall lie a default under the chattel mortgage. N.H. 
and the respondents may still he able to eize under the chat- . ~ J)jy 
tel mortgage.

The appeal, in my opinion, should lie allowed with costs, 
and the order of the Judge in Chambers set aside with 
costa to the appellant and that respondents pay the rusts of 
the sheriff.

Appeal allowed.

KUNDI.E v. WIRAMU'HI I.1MHKH Co.
.\>r Bmuau'iek Supreme Court, Appeal Ihvinivu, Htt.ee, t'J., White 

and Grimmer, JJ. June n, tttee.
Companies (tlVD—Rt)—Powers op pxesiiient- (Vintkactn—Avth- 

okisation—Collision.
The powers of the president of a corporation, under its by-laws, 

to "sign all contracts" ordered by the Hoard, do not confer U|sin 
him authority to enter into or negotiate a contract binding upon 
the corporation. Having been authorised to enter into such con
tract with a certain firm, he cannot make the contract with a 
member of the firm in his individual capacity. Where the con
tract has been regularly executed and the corporate seal affixed, 
the authority to make it cannot Is- inquired into. Hut lack of 
good faith, and rollusii n of the president with his brother, in 
whose favour the contract was made, avoids the contract.

Appeal by plaintiff from a verdict entered for defendant 
before Chandler, J., without a jury. Affirmed.

I. C. Rand and Jan. Friel, K.C., for appellant.
P. J. Htightn, for respondent.
The judgment of the Court was delivered by
Hazen, C.J. :—This is an appeal from the judgment of 

Chandler, J.. who tried the case without a jury at Newcastle 
in October last, and directed that a verdict lie entered for 
the defendant with costs. The action was brought to recover 
damage for a breach of an agreement dated June 27, 1912, 
alleged to have been made between the appellant and res
pondent whereby the latter licensed and permitted the appel
lant to cut on certain Crown timber lands licensed to it, all 
the princess pine growing upon the same. By the said agree
ment the plaintiff, Bundle, agreed to pay to the defendant 
I respondent I the sum of one dollar per thousand superficial 
feet in addition to the Government stumpage on the lumber 
that was cut. This agreement was to continue until the 
expiration of the Crown Land licenses in August, 1918, or 
until the expiration of any renewals thereof. The plaintiff’s 
claim was that the defendant (respondent) had refused to 
carry out the agreement and prevented him from cutting any 
lumber thereafter and claimed damage therefor.

46—70 D.L.R.
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N.B.
App. Div.

Rundlk
v

MlRAMK’Hi 
Lumber Co,

Hszrn. C.J.

At the trial it was claimed by the defendant that John T. 
Itundle, who signed the agreement on behalf of the defend
ant company as president, had no authority to enter into the 
agreement with the plaintiff ami it was further contended 
that there was collusion between the plaintiff James A. 
Bundle and his brother John T. Itundle in executing the 
agreement. The trial Judge came to the conclusion that at 
the time John T. Itundle undertook to execute the agree
ment he hail no authority to bind the defendant com|iany 
and he also came to the conclusion that there was collusion 
between the plaintiff ami his brother.

The defendant is a company organised under the laws of 
the State of Maine and is a subsidiary of the International 
Paper Co., and its business control appears to have been in 
the office of that company in the State of New York. There 
was a local organisation in New Brunswick, the Miramichi 
Lumber Co., receiving orders from the office in New York. 
John T. Bundle was the president of the Miramichi Co. ami 
for a short time general manager. At a meeting of the com
pany which was held on June 6, 1912, John T. Kundle 
resigned as president, and this resignation was accepted to 
take effect on the 30th day of the same month, his salary to 
be paid to Decemlier 81 of the same year. At this meeting 
J. W. Krankley was made general manager of the company 
ami a few days later he went to Chatham, took over the 
management of the company's business under the direction 
of the officers in New York, and John T. Bundle took no fur
ther part in its management. On July 27, 1912, or alsiut 
that date, John T. Kundle called at the office of the defend
ant company in Chatham and left there an envelope address
ed to Hrankley, containing the contract sued on in this suit, 
which contract purported to be dated June 27, 1912, and was 
executed by John T. Kundle as president. This was the first 
knowledge the company had had that any such contract had 
been entered into anil no such agreement had been author
ised. The agreement purported to authorise James A. 
Kundle, a brother of John T. Kundle, to cut the princess pine 
on a large area of timber lands held by the defendant under 
license from the Crown, the period of cutting to extend 
over the life of the lease and any renewal thereof. Nothing 
was paid for this right, and James A. Bundle was not 
obliged to cut any amount in any particular time. When 
this contract came to the notice of the defendant it endea
vored to have a new agreement made with James A. Kundle 
by which the right to cut would be limited to a year, as was
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the vase with all other contracte made by the company, and N.B. 
when Runille refused to agree to this the whole transaction A “ ,)lv 
was repudiated by the company, as it claimed he (John T. -—
Rumlle). had no authority whatever to enter into the agree- Rvndu 
ment. It is contended that no communication was made tomiramichi 
the office in New York of the intention to make this agree-Li mber r«. 
ment, but it appears that on October 19,1911, John T. Rumlle ,
wrote to the president of the International Paper Co., 30 
Broad St., New York, a letter w hich is set out in full in Judge 
('handler's judgment, stating he had an application for a 
contract on princess pine on Little South Miramichi from 
J. A. Rundle & Co., who would pay one dollar per thousand 
superficial feet stumpage. la-side the (lovernment charge.
In the letter Rundle stated that the (irm was composed of 
"James Robinson, a lumberman and lessee of the South- 
West Boom," and his brother J. A. Rundle, and la-cause he 
was related to one of the firm he thought it advisable to ask 
the president of the International Paper Co. to whom the 
letter was addressed If there would lie any objection to sell 
to them, J. A. Rundle & Co., the other member of the com
pany la-ing James Robinson. To this letter President Bur- 
hank replied that the price mentioned seemed rather low, 
hut if that was the proper price and the most that J. T.
Rundle could secure he would advise him to sell. This was 
on October 27, 1911, and if it was an authority to sell it was 
an authority to sell not to Rundle but James A. Rundle &
Co., the other memlier of the firm lieing as liefore stated 
James Robinson, a man of position and business standing 
on the North Shore. Nothing more was done until June 27,
1912, three weeks after Rundle's resignation as president 
of the company had lieen accepted and three days liefore the 
time at which his resignation was to take effect, and as far 
as 1 can ascertain from the evidence after June 6, when his 
resignation was accepted John T. Rundle transacted no fur
ther business for the company, and its affairs were admin
istered by J. W. Brankley, who, as I have just stated, had 
gone to Chatham and taken over the management of the 
company's business, and from that time forward John T.
Rundle took no further part in its managemen,. The 
agreement was sealed with the common seal of the ilefend- 
ant company and signed by J. T. Rundle, president of the 
Miramichi Lumber Co., and was also executed by J. A.
Rundle, and there does not appear to have been any com
munication between John T. Rundle and the defendant com- 
psnv as to this particular transaction in the writing of the
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M B. lvt ter of October 19, 1911. A by-law of the company pro. 
App Dir. ''Jen that “the prenaient shall have the general aupervisior.

---- and direction of all departments of the company's service
Rt ndix ne or the vice-president shall sign all certificates of stock 

Mikamichi #»d contracts, obligations and other instruments except 
LimberCo.as from time to time otherwise ordered by the Board. " It 

CJ. is claimed, though 1 cannot entertain the view, that there i- 
more in this by-law than merely the direction as to the 
ministerial act of signing or executing an instrument, ami 
that there is a specific declaration of authority in the presi
dent to act for the company in the negotiating and conclud
ing of contracts as well as in their formal execution.

I concur in the opinion of Chandler, J-, to the effect that 
this by-law of itself was not sufficient to give authority t<> 
John T. Bundle to enter into the contract which he did with 
his brother, and that so far as direct authorisation wa.- 
concerned his only right was to enter into a contract with 
James A. Bundle & Co., that firm to include James Robinson.

Chandler, J., finds that James T. Bundle's authority was 
limited to signing contracts made by the company, and that 
the by-law quoted does not say that the president shall 
make all contracts with the company, but simply that he 
shall sign them, meaning, Chandler, J., concludes, the same 
as if the word was “countersign.” and that as he at the time, 
had practically given up the office of president and general 
manager and had nothing whatever to do with the affairs 
of the company, he did not think that John T. Bundle had 
any authority to make this agreement, and so held.

It is contended, however, by the appellant, that even if 
there was no authority to negotiate such a contract, and if 
it was not within the apparent scope of John T. Bundle's 
authority that the company cannot now set up the invalidity 
of such an instrument in answer to the plaintiff's claim, for 
the contract was clearly within the powers of the company 
to execute, and there therefore was no question of nitre 
rire». Such a contract if in fact authorised by the Board of 
Directors, it was argued, would be executed in the same 
manner as that in which it was, viz., under the seal of the 
company attested by the hand of the president, and this 
Iseing so a thinl party dealing with the company was en
titled to assume that the necessary action had been taken by 
the company to authorise its execution, and the third per
son was not bound to investigate the indoor management 
in such a case.

It appears that on June 18, 1912, John T. Bundle wrote to
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the company at New York a letter asking them to send him N-B. 
three seals imprinted by the corporate seal of the Miramichi Ap|l ,,lv 
Lumber Co.—“which are required to complete an agreement 
nf contract we are making with a party to whom we have 111 Nn'-* 
sold stumpage of princess pine lumber," and three such seels miramuhi 
were sent accordingly to John T. Bundle from New York, Levain To. 
one of which was used in executing the agreement in ques- ,u^77 ,i 
lion. The seal itself was kept at the office of the company in 
New York, and was never under John T. Rundle's control.

Now I think there is a great deal of force in the conten
tion which the respondent makes as last herein stated. In 
the case of the Gloucester Bankiny Co. V. Rndry Merthyr 
Colli)ry, etc. Co. (18!).r>), 61 L.J. (Ch.) 451, it was held 
that :—

“Where articles of association of an incorporated company 
empower the directors to make regulations as to the quorum 
of directors necessary to authorise the allixing of the com
mon seal, an outside person taking a deed under the com
pany’s seal signed by two directors and the secretary is 
entitled to assume that the regulations (if any) made by the 
directors have been complied with. A plea of mom est factum 
cannot be sustained by evidence that regulations have been 
made requiring a quorum of three directors."

Lonl Halshury in the course of his judgment said, 64 
L.J. (Ch.) at p. 452:—

“Upon (he point that has been argued last but which 
stands first in order, namely, whether this was a valid mort
gage or not—I am of opinion that nothing has been urged 
before us which would induce us to hold that the authority 
of the company was not given to the making of this mort
gage—at least in the sense that an outside person, who had 
no other means of knowledge, was entitled to regard the 
company as having performed its functions in the making 
of the mortgage by whatever means it could lawfully do so."

The case of the Royal British Bank V. Tnrynnnd (1856),
6 El. & Bl. 1127, 119 E.R. 886, was also referred to on the 
argument, as an authority for the claim that a contract 
under the seal of a joint stock company cannot be voided 
merely by showing an excess of authority on the part of the 
directors by whom the contrail was made, and that to 
affect the right of the other contracting parties to enforce 
ihe contract, some prejudice to the shareholders to the know
ledge of such parties should lie shown.

It had been the custom of the company to grant licenses
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N' B. for parties to eut princess pine on their holdings, these living 
\pp Div/'BiivI by John T. Rundle as president, without any seal of 

-— the company lieing aflixed, and the contention, therefore.
Kcxdle |,aKV,| upon the authorities I have cited is that there was 

Mikamii hi nothing to put James A. Rundle on his inquiry in Conner- 
Li mher Co.tion with the matter, the document lieing signed by the 
„—cj. president as in previous cases, and in addition to thal the 

seal of the company having lieen affixed, and that there
fore everything was regular upon the face. This conten
tion might prevail were it not for the peculiar circumstance* 
of the present case, which 1 think amply justified the trial 
Judge in coming to the conclusion that there was collusion 
between John T. Rundle and his brother James A. Rundle 
The writing of the letter asking for authority to enter into 
a contract with James A. Rundle & Co. and the putting 
forwaril of the name of James Robinson as president of the 
South-West Room Co., as one of the company, the fact thal 
no agreement was executed until three weeks after Rundle’* 
resignation as president had lieen accepted, and three day- 
before June SO, when the resignation was to take effect, the 
fact that the agreement was then entered into not with 
James A. Rundle & Co., but with James A. Rundle alone, and 
the fact that the attention of the new manager, Brankley. 
was not called to this agreement nor was he placed in pos
session of it by Rundle until July 27, 1912, one month after 
it had lieen executed and nearly two months after John T. 
Rundle had resigned as president, that the company was not 
informed that any such contract had lieen made previous to 
this time, and the further fact that the agreement entered 
into with John T. Rundle did not contain the covenant* and 
conditions contained in other licenses previously issued for 
the cutting of princess pine upon the lands of the defend
ant, all point to collusion between the plaintiff and his 
brother, anil an attempt on the part of the plaintiff which 
must have lieen with the knowledge of his brother.

Chandler, J., in the course of his judgment says that a 
few months lief ore the agreement was entered into an agree
ment had lieen made lietween the defendant company, by 
J. T. Rundle as president, and one David J. Buckley, to pro
vide for the cutting by Buckley on certain promises leased to 
the defendant, of lumlier growing upon the same. The trial 
Judge says that he carefully compared this last agreement 
with the agreement in question, and finds that important 
clauses that were contained in the Buckley agreement for 
the purpose of safeguarding the company’s Interests arc
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entirely omitted from the agreement with James A. Kundle. N.B. 
and other agreements put in evidence with other parties A Div 
show the same state of affairs. ——

The question of collusion was a question of fact. There RvNMLe 
was ample evidence in my opinion to justify it, anil I do not misamuhi 
think there can be any justification with interfering withl-i mbekCo. 
the tri:l Judge's conclusion on that ground. Apart from h»«wTi j 
this, had the learned trial Judge come to a different con
clusion, and had verdict been entered for the plaintiff. 1 do 
not see on what principle the damages could have lawn 
assessed. The licenses held by the defendant were issued 
under Order-in-Oouncil of June 29, 189:1. and were issued 
for one year with the right of renewal from year to year 
under certain conditions for a period of twenty-five years.
In 191.7 the Legislature enacted that two new kinds of tim- 
lier licenses might be issued, one a saw-mill license anil the 
other a pulp and paper license, and that these could lie issued 
u|*in cancellation of the then existing licenses. The defend
ant was therefore compelled to elect whether it would come 
under the new arrangement or remain under the old anil 
lose all claim to the timlier licenses in 1918. The defendant 
elected to come under the new arrangement, paid to the 
Province the amount required on the Ikiiius, anil the old 
licenses were thereupon cancelled and new licenses issued 
for twenty years, with the right of renewal for ten years 
more.

In the case of Snowball v Sullivan < 1921 ), 48 N.B.R. 257,
1 practically decided that under similar circumstances new 
licenses could in no sense lie regarded as renewals of the old 
ones, and therefore the claim of the plaintiff company, if 
any, would lie confined to the period between 1912 and 1918, 
when all the licenses which were in existence from the Pro
vince at the time the agreement was made were cancelled.
Therefore I think it is quite clear that no cause of action 
could arise with regard to anything that occurred with 
respect to these licenses after the year 1918.

In the course of his evidence, at p. 17 of the record, 1 find 
the following:—“Court: 1 understand Rundle you did no 
work on the land of any kind either through contracts or 
yourself 7 A : No," and the only expenses which he appar
ently incurred were for cruising on the Tabusintac and mak
ing certain preparations, amounting to a sum according to 
James A. Rundle’s evidence, of about $125, an amount which 
fills certainly very far short of the $25,000 damages which 
he claims in his statement of claim. In the course of his evi-
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deuce, too, he states that he went out of the lumber business 
K.n. in 1916, and his claim for damages is based upon the ides 

that large profits would have accrued from the cutting .,( 
the princess pine had not the license been cancelled, in con
sequence of which he could not get financial backing to carry 
on the work. The evidence of this, however, is of a very 
meagre character, and even taking the view that is most 
favorable to the plaintiff, if Chandler, J., had found in his 
favor it must have been for a very small amount.

There being in my judgment ample evidence to support 
the finding that there was collusion between James A 
Rundle and his brother John T. Rurnlle, and that the agree
ment was made with the intention of defrauding the defen
dant, and not in good faith, 1 am of opinion that the appeal 
should lie dismissed with costs.

Appeal dismiss) d.

J. I. ( ASK THKKSHIMl MACHINE < o. v. HKll.l.ON and BRILLON
Saskatchewan Kiuy'* llcarh, MacDonald, J. \nremlai SO, /„

Sale (fUA—25)—Breach or warranty—1"Repairs"—Farm Iiipu 
MENT Ai t, R.S.S. 1920, CH. 128.

Oversize pistons required by the purchaser of a tractor for the 
efficient working of the engine are “repairs" within the meaning 
of the Farm Implement Act, R.S.S. 1920, eh. 128, anil a war- 
ranty of the vendor to supply all “necessary repairs" for the 
machinery. The vendor's failure to supply them within a reason- 
aille time constitutes a breach of warranty entitling the par- 
chaser to recover for the loss of time while the machinery re
mained not working, deductible from the purchase price.

Action for the purchase price of a tractor. Judgment for 
plaintiff less damages for breach of warranty.

H. Ward, for plaintiff ; J. B. Crepeau, for defendants.
MacDonald, J.:—This is an action to recover the pur

chase price of a tractor anti plough purchased by the de
fendants from the plaintiff, for which the defendants gave 
the plaintiff their lien note, dated October 1, 1919, for $7iu 
with interest at 9', tier annum both before anil after 
maturity.

The agreement under which defendants purchased said 
machinery did, pursuant to the Farm Implement Act, R.S.S. 
1920, ch. 128, contain the following warranty:—

"The vendor warrants that all necessary repairs for said 
machinery, other than standard Imita and nuts or straps or 
other iron or wooden parts usually made by blacksmiths 
and carpenters, will for a period of ten years from the «late 
of this order lie kept at Regina, in Saskatchewan, anil lhal
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it said place the purchaser will be able to obtain them Sa«k. 
within a reasonable time.”

In Octolier, 1920, the defendants ordered from the plain
tiff oversize pistons which defendants required to make the I <asi: 
engine work efficiently. A parcel containing pistons uml mÏvhi'nk’ 
other repairs ordered at the same time was received by the fn. 
defendants, but the same was laid aside until the following 
spring, when defendants, preparatory to the spring work, "^’s 
ovcrhauled their engine and discovered that the pistons sent Han ms. 
by plaintiff were not oversize pistons at all, but the ordinary Ha,} 
standard size. Defendants then got into communication 
with the plaintiff, but were advised by the plaintiff that the 
same were not carried in stock. Defendants then had the 
same made by the Roman’s Machine Co., at Moose Jaw, but 
in consequence of not getting the oversize pistons sooner 
the machinery remained idle from April 12 to June 10.

Subsequently the oil-pan in the machine was broken, and 
defendants ordered a new one, along with other re|iairs. 
from plaintiff. The other repairs were forwarded In due 
course, and on the bill was a notation that the oil-pan would 
go forward as soon as possible. Considerable time, however, 
elapsed lief ore the oil-pan arrived, and in consequence the 
machine remained idle from July 7 to July 22.

Allowing the plaintiff a reasonable time for filling the 
orders, defendants estimate that, in consequence in the 
one case of the failure of the plaintiff to fill the order at all, 
and in the other of the delay in filling the order, defendants 
lost ,'$6 days when they might have worked with the machine.
There is also evidence that there was work which they could 
have done during this time, and that the profit on a day's 
work of the engine amounted to $15. This evidence 1 accept. 
Defendants therefore claim for breach of warrante the sum 
of $510.

l'laintiff submits that oversize pistons are not "repairs" 
at all. The evidence shows that when a machine of this kind 
has been worked for some time it is customary to re-bore 
the cylinder and use oversize pistons. Moreover, in the cata
logue or list of repairs said to lie kept by plaintiff, given to 
the defendants at the time of the purchase of the engine, 
oversize pistons are named. I am therefore of opinioq that 
oversize pistons are “repairs" within the meaning of the 
Act and of the warranty.

The evidence further satisfies me that though the time 
lost was very long, there was nothing that the defendants 
could be reasonably expected to do that they did not do to
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mitigate the damages.
There will, therefore, be judgment for the plaintiff for 

the amount claimed, less $540, with costs.
Judgment for plaintiff.

ZEltil.Elt v. CITY of VICTORIA.
British Columbia Supreme Court, Morrison, J. November 23, 
Master and servant IE—Dismissal of servant—1914 (H.C.h 

t’H. 52, SECS. 25 (d) 54 (3) and 49.
A lire captain is an employee of the city and is subject to dis

missal by the fire chief and where such dismissal has been for 
cause after due enquiry and after confirmation by the council is 
a due exercise of authority and an action for wrongful dis
missal will not lie. Section 49 of the Municipal Act, 1914 (B.C.), 
ch. 52, as re-enacted by 1916 (B.C.), eh. 44, sec. 5, applies to 
officers appointed for the carrying on of the good government 
of the municipality as distinguished from employees.

Action for a declaration that the dismissal or suspension 
of the plaintiff from his position as captain of the fire de
partment is invalid or in the alternative for damages for 
wrongful dismissal. The facts arc as follows :—

On July 26,1921, the chief of the Victoria fire department 
dismissed the plaintiff on the ground of alleged reckless and 
improper conduct in the control and direction of a fire-truck. 
On July 19, 1921, in answering a fire call, the fire-truck was 
being driven easterly along the narrow portion of Fort 
Street (known as the Dardanelles) behind an easterly bound 
street-car, being at that time on the left track. The street
car stopped suddenly at the wrong stopping place at St. 
Charles St., and the driver of the fire-truck, in order to avoid 
a collision with it, turned quickly to the right, but upon 
doing so he was suddenly confronted by a westerly bound 
street-car coming at some speed and an unavoidable collision 
took place, causing considerable damage to both street-car 
and the fire-truck. Although the fire-truck was in the 
plaintiff’s charge, an experienced fire-truck driver was at the 
wheel.

J. R. Green, for plaintiff.
M. B. Jackson, K.C., and H. S. Pringle, for defendant.
Morrison, J. :—The plaintiff, at the time of the accident 

in question, was a captain in the fire department of the city, 
and after an investigation, which for the purposes of this 
case I find was sufficiently regular and adequate, he was dis
missed. That is, assuming there was good cause for his 
dismissal, the action by the council was in conformity to 
the letter and spirit of the Municipal Act, 1914 (B.C.). ch. 
52, and perfectly legal.
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The section of the Municipal Act which was invoked is 

sec. 25, sub-sec. (d), 1914 (B.C.) ch. 52, which defines the 
power conferred upon the mayor but which powers are not 
exclusive.

By sec. 54, sub-sec. (3), of the same Act, the council of 
the corporation have power to pass by-laws for regulating 
the removal of its officers and servants. Pursuant to this 
power a by-law, No. 535, was passed authorising rules in 
which provisions were made for the removal of members of 
the fire department. These rules were invoked by the fire 
chief on the occasion In question, by virtue of which he first 
suspended the plaintiff and later, after further inquiry, dis
missed him, which acts were duly confirmed by the council. 
Section 465 was also referred to by counsel on behalf of the 
defendant in his submission that the fire chief has the power 
to dismiss a subordinate officer or member of his depart
ment.

And last, sec. 49, 1914 (B.C.) ch. 52, as re-enacted by 
1916 (B.C.), ch. 44, sec. 5, Municipal Act Amendment Act, 
which provides that :

“49. (1.) The Council may by by-law provide for the
appointment and the method of appointment of officers of 
the corporation to fill or occupy such positions as may from 
time to time become vacant, or such positions as may be 
deemed necessary or expedient for the carrying-on of the 
good government of the municipality and the carrying-out 
of the provisions of this Act, and may also in the same man
ner provide for the appointment of a water commissioner 
and a commissioner or commissioners to superintend sewer
age or drainage.

(2.) Any person who has been properly appointed by 
the Council to any such office or position shall hold the same 
during the good behaviour and efficiency: Provided, how
ever, that, notwithstanding any contract or agreement to 
the contrary, the Council or the employee may terminate 
any engagement by giving to the other one month’s notice 
in writing.

(3.) Officers and commissioners of a municipality shall, 
in addition to any duties which may be assigned to them by 
Statute, perform all other duties required of them by the 
by-laws and resolutions of the Council or by the instructions 
of the Mayor or Reeve or Board of Control.”

The powers therein given would seem to be confined to 
ollicers appointed for the carrying on of the good govern
ment of the municipality, as distinguished from employees, 
such as I find the plaintiff to have been: Sprakman v. City

B.C.

s.c.
ZEIia.BR

City or 
Victoria.

Mi.rvi-nti. J.
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B,c~ of Calgary (1908), 1 Alta. L.R. 454. As to the proviso in 
S.l. sub-sev. (2), see Vernon v. Corporation of Smith's Falls 

(1891), 21 O.R. 331, at p. 334.
From the letter of the legislation appertaining to munici- 

City or palties as well as from the philosophy underlying that legis- 
\ icToKiA. jation, I agree with the submission that the enactment deal- 

MorrucKi, j. ing with these powers should receive a liberal interpretation 
to the end that the department may function effectively on 
behalf of the public.

There is nothing in the Municipal Act or amendments 
thereto which is not in consonance with the principle of law 
that from the reason of the thing, from the nature of cor
porations and for the sake of order and government, the 
power to remove is one of the common law incidents of all 
corporations: Lord Mansfield in Rex v. Richardson (1758), 
1 Burr. 517, 97 E.R. 426; Dillon on Municipal Corporations. 
5th ed. p. 455, sec. 240. I find there was no delegation of 
this power, as counsel for the plaintiff submitted there was. 
but rather that it was a due exercise by the defendants of 
the authority reposed in them by law.

I now come to the question as to whether there was good 
cause for the plaintiff’s removal. The gravamen of the com
plaint, it seems to me, is not so much that damage was 
caused to the property of the corporation or to that of the 
British Columbia Electric Railway, but that by the alleged 
conduct of the plaintiff he disabled himself from attending 
to the prompt and effective discharge of his perilous duties, 
thus tending to endanger the public safety. One of the 
instructions given firemen by the chief was to exercise due 
care, to avoid collisions and accidents of any kind in circum
stances such as obtained on the occasion in question, for as 
he stated, it would be better to arrive at the scene of a con
flagration late than not to arrive at all. Whilst neither the 
danger nor the arduousness of the duties of firemen can well 
be minimised, nor their gallantry in discharge of those 
duties be gainsaid, yet when, as in this case, their conduct 
is investigated and passed upon regularly by the council, a 
Court sitting as it were as a jury, must not be astute in 
nullifying the result. The test is not what one would have 
done had one been charged with the duty of passing upon his 
conduct, but were the council unreasonable in the con
clusion to which they came, having regard to all the circum
stances: Per Channell, J., in Banter v. London and Comity 
Printing Works, [1899] 1 Q.B. 901, 68 L.J. (Q.B.) 622. at 
p. 623:—
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"It is impossible to give an exhaustive definition of neglect 
or misconduct which would justify dismissal. The particu
lar act justifying dismissal without notice must depend 
upon the character of the act itself, upon the duties of the 
workman and upon the nature of the possible consequences 
of the Act” :

From the evidence which the council apparently accepted, 
it would appear that the plaintiff was following too closely 
to and directly in line behind the tram car—thus narrowing 
his field of vision; that had he taken due care under the 
circumstances, he should reasonably have expected the 
tram car ahead of him would come to a stop either before 
or at the time it did, and that in all reasonable probability 
another car or vehicle would be approaching. Had he kept 
out in the fairway so as to have had a clear view ahead, he 
himself would be able to see approaching vehicles and as 
well would be giving the drivers of such an opportunity of 
seeing him. This would be particularly so when proceeding 
along such a narrow thoroughfare and when approaching a 
curve or bend in the street, the existence of which he would 
be supposed to know.

There is, I suppose, no doubt that what made the plaintiff 
turn out when he did was the somewhat unexpected stop of 
the tram car which he was following. That then brings 
one back to the plaintiff who should reasonably have antici
pated such an imminent contingency, even though hurrying 
to a fire. The nature of the damage to the tram car with 
which he collided would give a fair indication of the speed 
he was travelling. These are all matters for the council to 
consider and if, in addition, they accepted the evidence of 
the deputy chief, who was trailing behind the plaintiff, as 
they apparently did, I cannot say they were not justified in 
finding that the plaintiff was nob exercising due care; nor 
that they were wrong in considering the incident sufficiently 
serious, having regard to the maintenance of the strict ob
servance of the rules promulgated for the safety of the 
lives and property of the citizens of Victoria, to justify his 
dismissal. As to whether the public safety would not have 
been as well safeguarded by his mere temporary suspension 
or by giving him another chance without even a suspension, 
are matters, it seems to me, again entirely for the defend
ants, who are trustees for the public in such cases. With
out some hesitation, I venture the gratuitous opinion that 
the only semblance of a remedy or at least satisfaction which 
the plaintiff has, is the inalienable right of every citizen to

B.C.
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Victoria.

Ilorri*,m. J.
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Sa.k try by constitutional method to alter the personnel of the 
council.

I dismiss the action, again venturing upon a gratuitous 
suggestion, that as a tribute to the plaintiff’s past service» 
and conduct, they do not ask for the costs, of which, al
though I have the inclination, I fear I have not the power 
of depriving them in this particular case.

Action dismi»»cd.
Note :—The plaintiff appealed from the above decision 

and contended (a) that the dismissal was by the fire chief 
and wardens only, not by the city council ; (b) that the 
Municipal Act does not provide for fire wardens or confer 
any powers on them ; (c) that the mayor can only suspend 
and cannot dismiss, and the fire chief cannot do more; (d| 
that notice and hearing were essential to a valid dismissal 
and none was given ; (e) that the rules and regulations of 
the fire department purporting to confer such power to dis
miss on the fire chief were ultra riren, and (f) that there 
was no good cause for the dismissal.

After argument the action was settled, the city reinstat
ing the plaintiff in his position as fire captain and paying 
his salary since his dismissal to date and costs.

WALDRON v. RUR. MIN. of KLFROS.
Sunkateheiean King’s Dench, Digelow, J. November 25, 1922.

NBe,licence («UC—U5)—Defective highway—Death of Motorist- 
Non-compliance with the Vehicles Act, R.S.S. 1920, i n. 
182—Trespasser.

Failure of a municipality to keep the grade of a highway in 
proper repair, thereby resulting in the driver of a motor-ear going 
over a hank on the highway, is negligence which will render it 
liable for his death occasioned thereby, notwithstanding his non- 
compliance with the requirements of the Vehicles Act, R.S.S. 192(1. 
ch. ÎS2, as to brakes and lights, the jury having found that such 
non-compliance had not contributed to the accident. The mere 
non-compliance on the part of the driver in those particulars did 
not render him a trespasser on the highway.

Damages ( çIV—370)—Assessment by jury—Terms.
A jury, assessing damages for death, cannot by the verdict 

impose terms as to the payment of the damages.
Action for negligence causing death. Judgment for 
plaintiff.

A. E. Bence, for plaintiff.
J. F. Frame, K.C., and W. Nicol, for defendant.
Bigelow, J. :—This is an action under The Fatal Acci

dents Act, 1920 (Sask.), ch. 29, by the administratrix of 
Edmund Henry Waldron, claiming damages for the death 
of her husband. The accident was caused by a motor-car
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driven by the deceased going over a hank on a highway in
the rural municipality of Elfros. It was alleged that the KB~
highway was not kept in repair as required by the statute,
R.S. S. 1920, eh. 89, sec. 196. Walokon

The action was tried with a jury at Wynyard, and theR,K. mcn. 
jury found that the death of Waldron was caused by the or 
negligence of the defendant, the negligence consisting in 
'neglecting to keep the grade in question in proper repair." ni»*.» j. 
And the jury also found that there was no contributory 
negligence, and assessed the damages at $6,000—$5,000 for 
the widow and $1,000 for the child, Vernon Waldron.

At the conclusion of the plaintiff’s case, counsel for the 
defendant moved that the case be withdrawn from the jury, 
and for judgment (and this motion was renewed at the con
clusion of all the evidence), on the ground that Waldron 
was driving a car that did not comply with the Vehicles 
Act, It.S.S. 1920, ch. 182, as regards lights and brakes. I 
reserved judgment on this motion, and put certain questions 
to the jury. The following are the questions and answers :—
1. Q: Was the death of Edmund Henry Waldron caused by 
the negligence of the defendant? A: Yes. 2. Q: If so, in 
what did such negligence consist? A : In neglecting to keep 
the grade in question in proper repair. For proper protec
tion of the travelling public danger signs should have been 
placed at each end of the said grade. 8. Q: Was Waldron 
guilty of contributory negligence? A: No. 4. Q: If so, in 
what did such negligence consist? A: 5. Q: Was Waldron’s 
car equipped with adequate brakes sufficient to control it?
(a) At the time of the accident? A: Yea. (b) At all 
times? A: No. 6. Q: Did Waldron’s car at the time of the 
accident (a) carry on the front two lighted lamps shewing 
lights visible under normal atmospheric conditions at least 
two hundred feet in the direction towards which his car 
was faced? A: No. (b) Carry at the rear a lighted lamp?
A: No. 7. Q: At what do you assess the damages? A:
$6,000. (a) for the widow, Grace Maud Waldron, $5,000;
(b) for the child, Sadie Waldron, none; (c) for the child,
Vernon Waldron, $1,000.

Five thousand dollars payable to Mrs. Grace Maud Wal
dron in 10 annual instalments of $500, without interest.
First payment for the year 1922 to be paid January 2, 1923.
Balance payable on January 2, in each of the following 
years: 1924, 1925, 1926, 1927, 1928, 1929, 1930, 1931, 1932.

These payments to cease in the event of her death or 
marriage.
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One thousand dollars payable to Vernon Waldron or to 
his guardian ; $2.10 per year for 4 years, without interest. 
First payment for the year 1922 to he paid January 2. 1923. 
Balance payable on January 2 in each of the following 
> ears : 1924, 1925, 1926; payments to cease in the event of 
his death.

The same motion by the defendant was renewed after 
the jury's findings. Defendant’s motion is made on the 
ground that the same principles as were decided by the 
Court of Appeal in Etter v. City of Saskatoon (1917), 39 
D.L.R. 1 (annotated), 10 S.L.R. 415, should apply to this 
case. In that case the plaintiff was operating a car with
out a license. Section 5 of the Vehicles Act, 1912 (Sank.), 
ch. 38, then in force, provided that :—

"No motor vehicle shall be used or operated upon any 
public highway, which shall not have been registered under 
this Act, or which shall not display thereon the numl>er plate 
as prescribed by this Act.”

Brown, J„ 39 D.L.R., at p. 3, states :—
“Under the circumstances the plaintiff was distinctly 

prohibited by statute from operating his car at the time of 
the accident. He was therefore operating it illegally, and 
the defendants owed him no other duty than not to wil
fully or maliciously injure."

The sections of the Vehicles Act, R.S.S. 1920, ch. 182, 
dealing with lights and brakes, are as follows :—

“23. Every motor vehicle shall be equipped with adequate 
brakes sufficient to control it at all times, and also with a 
suitable horn or other device which shall be sounded only 
when it is reasonably necessary to notify pedestrians or 
others of the approach of the vehicle.

25.— ( 1) Every motor vehicle other than a motorcycle 
shall, while in operation on the public highway, during the 
period from sunset to one hour before sunrise and at all 
times when fog or other atmospheric conditions render the 
operation of such vehicles dangerous to the traffic on, or 
use of, the highway :

(a) carry on the front at least two lighted lamps, shew
ing lights visible under normal atmospheric conditions at 
least 200 feet in the direction towards which the vehicle is 
faced ; and

(h) carry at the rear a lighted lamp exhibiting one red 
light plainly visible for a distance of 200 feet towards the 
rear, and so constructed and placed that the number plate 
carried on the rear of the vehicle shall be illuminated by a
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white light, and that the number thereon shall lie plainly 
distinguishable at a distance of not less than 60 feet to- K 
wards the rear.” Waldwn

The finding of the jury as to brakes, read with the evi- >’ 
ilence, means that there was no emergency brake on theRui'0, N' 
car, but there was a foot-brake in good condition, which Ei.taos. 
plaintiff contended was sufficient to control the car at the (
time of the accident,—some of the defendant’s witnesses 
contending that an emergency brake could have been used 
to advantage at the time of the accident. As to the lights, 
there was no dispute that Waldron did not comply with the 
statute, but there was also the evidence that he had a spot
light on the car which, it was contended, was just as useful 
as the statutory lights.

If the absence of the statutory light or sufficient brakes 
had anything to do with the accident, that would be con
tributory negligence, as I explained to the jury. To make 
this a good defence, 1 would think that there must be some 
relation between the violation of the law on the part of the 
deceased and the accident, and that relation must have been 
such as to have caused or helped to cause the accident. The 
jury has found that there was no contributory negligence, 
so they must have concluded that the absence of the statu
tory lights or the emergency brake did not contribute to 
the accident in any way. There is plenty of evidence to 
support their finding.

Rut Mr. Frame wants to go further, and contends that, 
because Waldron did not comply with the statute as to 
lights and brakes, plaintiff cannot recover. I cannot agree 
with that contention. The section of the Act (1912 (Sask.), 
ch. 38, sec. 5), referred to in the Etter case, 39 D.L.R. 1, 
prohibits the operation of the motor vehicle unless that 
section is complied with. A person operating a motor car 
without a license is called a trespasser, and in some cases an 
outlaw, having no right to use the road at all. The sections 
in question referring to brakes and lights are entirely dif
ferent. In my opinion, these sections indicate that it is 
intended to require those operating motor vehicles to ob
serve these requirements, and failure to do so subjects the 
offender to the penalties set out in the statute, but does not 
make him a trespasser, as he would be if operating without 
a license. If the Legislature intended to go that far they 
could have used the language of the Alberta Act, 1911-12 
(Alta.), ch. 6, sec. 17, which reads :—

“No person shall operate a motor vehicle upon a public 
17—70 n.L.a.
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highway after thin Act takes effect, unless such person shall 
have complied in all respects with the requirements of this 
Act."

Mr. Frame relies on the case of Marion V. Rural Munici
pality of Montcalm ( 1915), 34 W.L.R. 683. In that case a 
threshing engine weighing 13 tons went through a bridge. 
A by-law of the municipality provided that “all owners of 
traction engines and outfits shall carry three-inch planks 
to be placed over the bridges to protect them.” It was held 
that the plaintiff having failed to do this could not succeed. 
This decision followed Goodison Thresher Co. v. Tyi. of 
McNab (1910), 44 Can. S.C.R. 187. The basis of the lat
ter decision was that such provisions were obligatory and 
a condition precedent to taking the engine across the bridge, 
and not having lieen observed, the engine was on the bridge 
unlawfully. As Idington, J., says, at pp. 192-193:—

“1 am, with great respect, unable to apprehend how a man 
can recover damages suffered by him from doing that in an 
illegal manner which, if done in a legal manner, would have 
caused him no injury."

Another case relied on by defendant is Sercombe v. 7>. of 
Vaughan (1919), 46 D.L.R. 131 (annotated); 46 O.L.R. 
142. In that case a motor truck 96 inches wide broke 
through a bridge. The statute in Ontario, 1916 (Ont.), ch. 
49, sec. 6, provided that no vehicle shall have a greater 
width than 90 inches. It was held that the plaintiff had no 
right to have such a vehicle on the highway at all, and in 
respect thereof he was a mere trespasser.

I cannot think that a person operating a car without a 
rear lamp, for instance, is a trespasser. As Boyd, C„ says 
in Ricketts V. Village of Markdalc (1900), 31 O.R. 610, at 
p. 615 :—

“In the matters foregoing there may be regulations or 
there may be restrictions according to local requirements, 
but the permission to be on the streets is assumed, unless 
the particular by-law prohibits.”

The statute in this case does not prohibit, it only regu
lates. I cannot conclude that Waldron was a trespasser 
on the highway, and therefore hold that plaintiff can 
recover.

As to damages : it will be observed that in assessing the 
damages at $6,000, $5,000 for the widow and $1,000 for the 
child, the jury added a clause saying the amount should be 
paid in instalments extending over 10 years, without inter
est, and that the payments should cease in the event of the
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death of the respective parties or in the event of the mar
riage of the widow. Counsel have not assisted me with 
any authorities on such a verdict, 1 suppose, because they 
can find no precedent—I know of none—and I can only 
consider such an addition to their finding as mere sur
plusage and beyond their jurisdiction.

The plaintiff will have judgment for $6,000, $5,000 for 
the widow and $1,000 for the infant Vernon, and costs. 
Plaintiff’s counsel asks that I should provide for the costs 
of the examination for discovery, but there is no need of 
that. Rule 200 provides that the coats of every examina
tion for discovery shall lie costs in the cause unless the 
Court or a Judge shall otherwise order or unless the exami
nation shall appear to the taxing officer to have been 
unnecessary.

Judgment for plaintiff.

SIMPSON HAI.KWILI. A Co., el at v. CANADIAN CREDIT MEN'S 
TRUST ASS'N LTD.

It, itiuh Columbia Supreme Court, Murphu, J, VfiiTtuber C-i, /orl. 
Companies (IVI—A)—Trvst deed—Debenture stock—Appoint

ment or receiver Trustee's position and remuneration.
The appointment of a receiver for a company does not disc harpe 

the trustee for the debenture holders, and the continuance of the 
trustee's remuneration after the appointment is a question of 
contract to be arrived at from the provisions of the trust deed 
relative to the trustee's remuneration.

[til re Aufflo-Cuuudiau Lauda Ltd., [1918] 2 Ch. 287, followed.]
Application by the liquidator to disallow the remunera

tion of the trustee for the debenture holders of the Burrard 
Saw Mills Co. Ltd. after the appointment of a receiver.

MeTaggart, for liquidator.
A. I). Taglor, K.C., for company.
Murphy, J.:—It seems clear from the cases, of which 

In re Augltt-Canadian Lattdn Ltd., [1918] 2 Ch. 287, is 
287, is the latest, that the mere appointment of a receiver 
does not oust the trustee. In Palmer’s Company Precedents, 
11th ed„ vol. 3, Debentures, p. 106, it is stated that such 
appointment does not change the ntatus of the trustee. It 
seems equally clear from the case cited and other cases 
referred to therein, that the question whether the trustee’s 
remuneration continues after the appointment of the re
ceiver is a question of contract to be arrived at from the 
provisions of the trust deed relative to the trustee's 
remuneration. In the deed before me the quantum of 
remuneration is, I think, fixed by sec. 3, at $100 per month.
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BC. The duration of the trustee’s employment is, I think, fixed 
, A by see. 6. By this section the trustee is bound to carry out 

the trusts of the indenture, unless and until discharged 
therefrom by resignation or in some other lawful way. If 
1 am right in the view that the mere appointment of a 
receiver does not discharge the trustee, then the applicant 
here remained bound to carry out the trusts imposed upon 
him in so far as he could, despite such appointment of a re
ceiver. Admittedly, he has continued to act in that capacity 
in co-operation with the receiver. True, it is said he was 
requested to do so by the debenture holders, but this is an 
irrelevant fact if my construction is correct, that he was 
bound to do so in any event since he had not been discharged 
in any lawful way.

Having so acted, my view is the registrar was right in 
allowing him remuneration at the rate fixed by the trust 
deed for the period he so acted.

Judgment accordingly.
Judy ment accordingly.

PALMER v. RIC .RDS.
British Columbia Court of Appeal, Macdonald, CJ.A., Martin, Gullihtr 

and Ebert», JJ.A. October 6,1921.
Levy and seizure ($11—30)—Money in hands of sheriff—Execu

tions—Return—Estoppel.
Money in the hands of the sheriff is not subject to seizure under 

execution. The sheriff’s return admitting possession of surplus 
funds in his hands, but not levied on under the execution, is not 
a return of his seizure and not conclusive as an estoppel of 
record.

Appeal by d< codant from the decision of Lampman, Co. 
Ct. J„ of M. .1, 1921, in an action against the sheriff of 
the County of Victoria for $279.70 as money had and 
received, or alternatively as damages. The circumstances 
upon which the plaintiff based his claim were as follows: 
Prior to the action, in December, 1918, two distress war
rants against the goods of one George D. Davis were placed 
in the defendant’s hands as bailiff, upon which he made a 
seizure and sold the goods for more than enough to satisfy 
the warrants. Before the surplus moneys were paid over 
to Davis, one Brethour obtained judgment against Davis in 
the Supreme Court and placed a writ of fi. fa. in the defend
ant’s hands for execution. Shortly after, the plaintiff ob
tained judgment in the County Court of Victoria against 
Davis and placed a warrant of execution in the defendant’s 
hands. No other executions were issued against Davis. A
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dispute then arose between the execution creditors and the H.t 
defendant as to the amount of the surplus moneys in the x 
defendant’s hands payable tf) Davis. The defendant deliv
ered a statement claiming he had only $138.70 surplus, after '"ai me* 
deducting various charges, including one for $141 posses- r„ Harhs. 
.don money. The plaintiff contested the defendant’s right 
to this charge for possession money and after proceedings M1rjTW' 
under the Distress Act, R.S.B.C. 1911, ch. 65, and certain 
cirtiorari proceedings (reported mb-nom. Rex v. Ilartmi 
(1019), 27 B.C.It. 485), succeeded in having the $141 charge 
disallowed. The plaintiff then claimed there was $279.70 
seizuble under the execution and demanded payment from 
the defendant of a proportion of this sum under the Credi
tors’ Relief Act, R.S.B.C. 1911. ch. 60. This was refused by 
the defendant, and on the plaintiff’s demand the defendant 
made a return stating the validity of the executions were 
disputed and that the amount to be distributed could not be 
arrived at until the result of an appeal in certain certiorari 
proceedings were determined. To obviate the objection 
that Brethour contested his claim, the plaintiff obtained 
from Brethour a release and assignment of the latter's 
rights under his execution and gave the defendant notice 
thereof. The defendant still refused to pay, and the plain
tiff brought action to recover the sum of $279.70, claiming 
that if the defendant had seized this sum under Brethour’s 
execution, the plaintiff was entitled by virtue of the assign
ment, that if the defendant had seized under the plaintiff's 
warrant, the plaintiff was entitled to the whole as there 
were no other execution creditors; and if the defendant had 
made no seizure, he was liable for his failure to do so, as he 
had the money available for seizure. The defendant’s dis
pute note placed in issue the fact of seizure and on exami
nation for discovery admitted having the surplus moneys in 
his hands at the time of receiving the executions, but swore 
he hail made no levies, because he had notice that the exe
cutions were disputed. At the trial the plaintiff put in the 
defendant’s statement shewing a surplus of $138.70 and the 
certiorari proceedings to shew that this should be increased 
to $279.70. The defendant put in no evidence. It was not 
suggested at the trial that there was any doubt as to the 
defendant’s legal power to seize the $279.70, but the issue 
was contested as one of fact.

Hauers, for appellant; D. M. Gordon, for respondent.
Mac DONALD, C.J.A. :—I think the appeal must be allowed, 

it is perfectly clear to my mind that the sheriff cannot seize
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N-B. a chose in action. Under what circumstances he may seize 
\pp piv specie I need not discuss. Unless therefore there is some, 

thing appearing upon this record against the sheriff assert
ing the contrary to what his so-called return has shewn, it 
is impossible to sustain the judgment below. Now, 1 do not 
think there was estoppel, for two reasons; the authorities 
seem to shew that the return, made by the sheriff, even 
where it is a formal return, is not a conclusive estoppel. 
In a certain class of cases, as Mr. Mayers has pointed out, 
it may lie regarded anti has been regarded as an estoppel of 
record; but in a case of this character it has not been so 
regarded.

As to costs, Mr. Mayers has very properly and very 
frankly stated that he cannot ask for them in view of the 
attitude he has taken on this appeal. We are, therefore, 
not called upon to decide the tiuestion at all. As far as I 
am concerned, 1 do not decide it.

Martin, J.A.:—My view is that moneys in the sheriff’s 
hands in the circumstances of this case are not available to 
seizure at common law, quite apart from the Distress Act 
Amendment Act of 1915 (B.C.) ch. 18. As to the so-called 
return, I do not regard it in the proper sense of the word as 
being a return at all. It is simply a recital of certain facts 
and statements which are intended to explain the fact that 
the moneys are not available for the execution creditor. 
And, moreover, even if it were to be regarded as a return, 
it is self-contradictory, and shews upon its face such facts 
which would prevent its being regarded as a statement of 
a return that these moneys actually were seized and hail 
become available to this execution, because the all-import- 
ant statement is that these moneys which he purported to 
seize (which, as a matter of law could not be seized), were 
surplus moneys in his hands, and there is nothing at all to 
shew, and it is not necessary for me to shew, that they were 
in any way under the control of the judgment debtor.

Galliher and Eberts, JJ.A., agree with Martin, J.A.
Appeal allowed.

FOURNIER v. EVERETT and ROBINSON.
New Brunswick Supreme Court, Appeal Division, Hazen, C.J., White 

and Grimmer, JJ. September 22, 1922.
Contracts ($VB—375)—Abandonment—Substitution of writing 

by parol—Delivery of pulpwood—Findings of jury—Con
clusiveness.

Where a written contract for the delivery of pulpwood has 
been abandoned by the substitution of a verbal agreement pro-
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viding for smaller quantities ut a leaner price, the findings of the 
jury to that effect, there being evidence to warrant their findings 
and no mis-direetion by the Court, will not be disturbed on ap|H-al.

Appeal and motion by defendant to set aside a verdict 
entered for the plaintiff before Crocket, J., and a jury and 
to enter the verdict for defendant, or for a new trial. 
Affirmed.

P. J. Hughes and H. A. Carr, for appellant.
A. T. LeHlanc, for respondent.
The judgment of the Court was delivered by
Grimmer, J.:—This was an action for goods sold and 

delivered and was tried before Crocket, J„ and a jury at 
the Restigouche Circuit in April last, resulting in a judg
ment for the plaintiff for $2,107.40, against which this 
appeal is taken.

It appears that on August 11, 1920, the plaintiff and the 
defendant Walter Everett entered into a written agree
ment, which was afterwards adopted by the defendant 
Robinson, for the sale and delivery of from 500 to 1,000 
cords of peeled pulpwood to be delivered on cars at Eel 
River Crossing. The price was to be $22 per cord until the 
first of October, and $21 afterwards—the pulpwood to be 
well made and perfectly sound. $1,500 was to be paid 
within 15 days from the date of the agreement, and the bal
ance “as the scale came in."

The respondent entered upon his contract but before he 
proceeded very far disputes arose between him and the de
fendants in respect to the contract, which resulted as it is 
claimed in an entire abandonment of the written contract 
and the substitution of a verbal contract therefor. From 
this verbal contract it appears, the defendants, having come 
to Eel River, told the plaintiff to get all the pulpwood he 
could for them and they would pay him $20 a cord for the 
wood delivered in the yard at Eel River. The original agree
ment was as follows:—

“Eel River Crossing, New Brunswick, August 11, 1920.
This agreement made this day and year above written by 

and between Arthur Fournier of Eel River Crossing in this 
County of Restigouche and Province of New Brunswick, 
hereinafter called the seller, and Walter Everett, of Bury 
in the County of Compton and Province of Quebec, herein
after called the buyer, witnesseth :

The seller agrees to sell and deliver and the buyer agrees 
to buy and receive from 500 to 1,000 cords of pulpwood 
peeled, delivered on cars at Eel River Crossing station. The

N.B.

App. Div.
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N.B. buyer agrees to pay $22 till October 1, 1920, and $21 after 
App Div.sa''* date. °ne thousand and five hundred dollars to lie 

—— paid the seller inside 15 days from above mentioned date. 
Fournir* Balance to be paid as scale comes in. All pulpwood delivered 
Evkrftt to he well made and perfectly sound.

ano (Sgd.) Arthur Fournier
Robinson. his mark.
Orimmir.j. Witness (Sgd.) Anna Poirier Walter Everett.”

Evidence was given of the abandonment of this contract 
and the substitution of the verbal one, and the jury in 
answer to Question 1 by the Judge to them found that it 
was the intention of the plaintiff, and of the defendants 
when they agreed to the delivery of a smaller quantity of 
pulpwood than that provided by the written contract in the 
yard at Eel River instead of on the cars, at $20 per cord, to 
wholly abandon the written contract and rely entirely on the 
new verbal contract.

The appeal is taken on the grounds that the verdict is 
against evidence and the weight of evidence; that there 
is no evidence of the total abandonment of the original con
tract and the substitution of another; that there is no evi
dence of abandonment of the terms as to (a) quality of the 
wood or (b) that balance was to be paid as scale comes in: 
or that if the written contract was abandoned then the 
plaintiff has not shewn the quantity of wood which he had 
at Eel River; also that the plaintiff had not shewn delivery 
of the wood to the defendants; also that there was no evi
dence to support Question 2 which should not have been put 
to the jury. No question of misdirection is raised, no ob
jection to the admission of evidence or to the Judge's charge 
is stated, and therefore nothing is involved in the case for 
the consideration of this Court except a question of fact, and 
this has been passed upon by the jury.

In my opinion there was evidence upon which the jury 
could find as they have that there was a total abandonment 
of the original contract and a substitution of another. It 
clearly appears that as claimed by the plaintiff the defen
dant Robinson came to Eel River in the month of January. 
1921, and that he there and then told the plaintiff to get out 
all the pulpwood he could for which they would pay him $20 
a cord when the same was delivered in the yard at Eel River. 
The defendant Robinson admits having been there and 
therefore there can be no doubt as to the truth of the state
ment made by the plaintiff in this respect. The effect then 
of this agreement clearly would be or would shew that the
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original contract had been abandoned that provided for from 
500 to 1,000 cords of wood for which the buyer was to pay 
$22 until the first of October, and $21 after that date. Under 
the new contract a lower price was to be paid for the pulp- 
wood, and the defendants were to pay thereafter $20 in
stead of the $22 and the $21 per cord. It also shews that a 
different arrangement was made as to the place of payment. 
The defendant Everett stated that the words “as the sealei 
comes in" meant by usage among pulp dealers the scale of 
the wood at the mill. It must appear and does appear to 
be very evident that this was abandoned when the arrange
ment was made to pay for the wood when delivered in the 
Eel River yard, and viewing all these facts I can come to 
no other conclusion than that the jury was fully justified in 
answering Question 2 as they did in respect to the abandon
ing of the contract.

There is no claim anywhere so far as I can discover 
throughout the entire proceedings that anything was said 
in respect to the quality of the wood, other than as stated 
in the original agreement, nor does it appear anywhere in 
the evidence that the wood which was delivered in any way 
fell short of the requirements of the original agreement that 
the same was of good quality, well made and perfectly sound. 
It also appears to me to be very plainly the result of the evi
dence given that the quantity of the wood furnished and de 
livered at the yard in Eel River was very fully established. 
The plaintiff' states that on one occasion when both the de
fendants Everett and Robinson were present he was also at 
the yard with a man by the name of Arseneau, that the de
fendants had a tape measure or line with which they pro
ceeded to measure the wood which was piled in this yard. 
The results of their measurements were given by them to 
Arseneau, who in their presence computed the amount of 
th” wood when the measurements were completed, and also 
in their presence and the presence of the plaintiff Fournier 
delivered him a slip or statement which was put in evidence 
and which shewed that at that time there was 255 cords of 
wood in the yard. Evidence was also given to shew conclu
sively to my mind that the plaintiff had also supplied 115 
cords of wood previous to this action which had been de
livered and loaded upon cars for shipment.

These matters were fully before the jury, and I am satis
fied that as reasonable men they were absolutely justified 
in the conclusion they arrived at as to the quantity of the 
wood. It is also abundantly evident from the evidence that
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B.C. the wood was delivered according to the terms of the sub- 
77 r’ stituted agreement, and in my opinion none of the grounds 

upon which it is sought to set aside this verdict have been 
established. 1 am therefore of the opinion that the appeal 
must be dismissed with costs.

Appeal dinmissed.

HAINES v. B.C. ELECTRIC R. Co.
Britiuh Columbia Supreme Court, Morriaon, J. November 19, 1911. 
Carriers (tllH—150)—Ejectment or passenger—Refusal tii move

UP—CROWDED CAR—ASSAULT.
The forcible attempt of a conductor to eject a passenger for hi* 

refusal to move up in a crowded street car is an unjustifiable 
assault for which the railway company is liable, particularly 
where such passenger is an elderly person.

Action for damages for injuries sustained by reason of a 
conductor on a street car of the defendant company at
tempting to put the plaintiff off the car by force.

Kappde, for plaintiff; MrPhillips, K.C., for defendant.
Morrison, J.:—The plaintiff, a man 63 years old, was 

taken on board an eastbound Grandview car of the defend
ant company at the corner of Dunsmuir and Richards Sts. 
in August last. With him was a lady who was in attendance 
on his wife as nurse. They were somewhat encumbered 
with small parcels. There being no seats available, they 
took hold of the straps at the open space at the entrance 
furnished by the defendant company for the purpose. As 
the car proceeded more passengers entered so that the aisle 
and other spaces appeared to be filled. The conductor in 
charge of the car called out to those inside to move for
ward. The plaintiff thereupon remarked that it was no use 
urging people to move up as the car was full. The con
ductor, it appears, resented being given this bit of gratuit
ous information. When the car was approaching the Wood
ward Departmental Stores on Hastings St. and upon a num
ber of passengers seeking to get on board the conductor 
came up to the plaintiff and told him if he did not move 
up he would put him off. The plaintiff remained where he 
was, and upon the car coming to the next stop the conductor 
came to the plaintiff, caught hold of him and attempted to 
put him off. A struggle ensued and in the fracas they both 
got into the vestibule. The motorman not being able to come 
through the car owing to its congested condition, got off and 
came back by way of the street to the scene and courage
ously caught hold of the plaintiff and attempted to pull him 
off also. Some of the passengers approached the policeman



70 D.L.R.] Dominion Law Reports. 730

who came along then and, apparently in consequence of 
what they said as to the incident, he ordered the car to 
proceed. The plaintiff resumed his former position in the 
car, which continued on its course. The plaintiff sustained 
certain injuries and his clothes were torn. Several of the 
younger men who witnessed all this and any one of whom ' r1*™10 
the defendant might us well have picked on to move up, .1 
have given evidence fully corroborating the plaintiff’s evi- M“rn""n J 
dence, particularly as to the congested condition of the car.
The main evidence for the defence is that of a young man 
by the name of Sidney Hopkins, an insurance agent, who 
said he was standing with his hack to the door partition 
inside, and was calmly viewing the incident. He stated that 
it was when near Woodward’s that the plaintiff made the 
statement in question, and that at the time there was room 
ahead of him in which to move up, and that a passenger 
entering would have to push him away. 1 do not accept the 
evidence of this witness, who, to say the least, was most 
disingenuous. Another witness was a Mrs. Perry, of Bell
ingham, and whose powers of observation were so defective 
that she insisted that she saw the motorman come back to 
the scene of the struggle down the car aisle, the motorman 
himself stating he came along the street from the front of 
his car. Her evidence, in my opinion, is not reliable and I 
reject it. On the whole, I accept the plaintiff’s evidence and 
that of his witnesses. I find that the assault upon the plain
tiff was wholly unprovoked ; that the plaintiff, having regard 
to his age and the congested condition of the car, was vio
lating no rule of the company nor committing any act of 
misconduct in supporting himself by hanging on to the strap 
provided in that particular part of the car for passengers’ 
support and convenience ; that the plaintiff was not blocking 
any passage nor interfering in any way with the influx of 
passengers allowed by the conductor to enter the car, be
cause as he stated that his instructions were that there 
would “always be room for one more.” It was an unreason
able request for the conductor to demand that the plaintiff 
should, under the circumstances, relinquish the position he 
tx'cupied, in which he was not preventing anyone from pass
ing by him if they desired, and to resume one in which his 
comfort and perhaps his safety might be affected. Having 
seen the conductor in question, I cannot refrain from com
menting adversely upon the fact of a young man of his 
physique treating an elderly inoffensive gentleman, such as 
I find Mr. Raines to have been on that occasion, in the man-

B.C.
g.c.

Raines
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ner alleged, not only by assaulting him but by humiliating 
him in the presence of fellow-passengers. There will In- 
judgment for the plaintiff for $500 and coats.

Judgment for plaintiff.

McNEIL v. SHARPE and McNEIL.'
Supreme Court of Canada, Fitzpatrick, C.J., l)avien, Idinytou, Duff 

and It rôdeur, JJ. February 1915.
Partnership ($IV—15)—Partnership real estate—Fraudulent 

conveyance—Insolvency.
Land purchased with partnership funds, the title to which had 

been taken in the name of a sister of one of the partners, who 
claimed it for an apparent valuable consideration, held to bi- 
partnership property recoverable by a curator of the insolvent 
firm.

Appeal from a judgment of the Supreme Court of Nova 
Scotia reversing the judgment of the trial Judge and main
taining the respondent’s action.

Sparrow & McNeil were contractors carrying on business 
in the City of Montreal in the Province of Quebec. On April 
13, 1911, the firm borrowed from their bankers $2,000 to 
purchase certain gypsum property in the County of Victoria 
in the Province of Nova Scotia. The partner Francis T. 
McNeil obtained for his firm the $2,000 and had the con
veyance of the lands made to his sister, the appellant. The 
firm of Sparrow & McNeil made a judicial abandonment of 
their property and the respondent on July 12, 1911, was 
appointed curator by the Superior Court at Montreal. The 
present action was brought against Francis T. McNeil and 
Jane E. McNeil by the curator claiming that the lands <n 
conveyed were paid by the moneys of the insolvent firm, that 
the defendant had caused the conveyance to be made to the 
appellant in fraud of the firm and its creditors.

The trial Judge discredited the evidence of the defendant 
F. T. McNeil, but found that the defendant J. E. McNeil had 
acted in good faith throughout and had no knowledge that 
the $2,000 used in the purchase was the property of the 
firm; that as between her and her brother there was good 
consideration for the conveyance being made to her, as she 
had supported her younger brothers and sisters for many 
years at an expenditure of $1,500 under an agreement with 
her brother that he was to buy a farm for her. He also 
found there was no evidence that the firm of Sparrow & 
McNeil were insolvent when the bargain was made between 
brother and sister,—and that accordingly the transaction 
should stand. The majority of the Supreme Court of Nova

* Editor's note.—This case was not available for publication earlier.



70 D.L.R.] Dominion Law Reports. 741

Scotia hold that the $2,000 was advanced by the hank to fan- 
buy partnership property and that defendant F. T. McNeil 
had fraudulently taken the conveyance in the name of his —" 
sister and that she as regards the property was a trustee for McNeil 
the curator and the creditors of the insolvent firm. sharce

J. L. Ralston, K.C., for appellant. anh

E. L. Newcombe, K.C., for respondent. McNeil.
Fitzpatrick, C.J.:—1 am of opinion that the appeal 

should be allowed for the reasons given by Mr. Justice 
Russell.

Davies, J.:—During the argument of this appeal I felt 
that the appellant’s case was a meritorious one, the trial 
Judge had found strongly in her favour and there was a 
strong dissent by Russell, J„ from the judgment of the 
Supreme Court of Nova Scotia reversing that of the trial 
Judge.

1 have not, however, after reading and studying the 
appellant’s evidence which the trial Judge fully accepted 
and believed, been able to convince myself that she had 
established either a legal or equitable contract between her 
and her brother capable of being enforced either at law or in 
equity.

I cannot help expressing my regret at being forced to this 
conclusion because it results in the loss by the appellant of 
all the time given and money spent by her in the bringing 
up and education of her young brothers and sisters. Meri
torious as her case may lie, it fails, nevertheless, for the 
reasons I have stated and I therefore concur in the dismissal 
of the appeal.

Idington, J.:—This action was brought by respondent 
as curator of an insolvent estate which had been the pro
perty of a Montreal firm of contractors and was abandoned 
there. The law of the domicile of such insolvents must 
prima facie determine the rights of the creditors in such 
cases.

There may arise in the pursuit of such rights in another 
Province, which is also prima facie to be looked upon in 
that regard as a foreign state, many different and difficult 
questions of law either in relation to the administration of 
the insolvent’s estate found there when creditors in such 
Province may have also taken proceedings, or in many other 
cases in relation to the real estate of the insolvent in such 
other Province.

Here we have no such difficulties raised save in the most 
incidental way for there are no creditors in Nova Scotia
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where the action was brought who have taken any action 
and the real estate in question is not alleged to have been 
so affected by any local law as to render it non-exigibk- by 
any creditor or especially any foreign creditor.

In short, there does not seem to be raised any legal objet 
lion which would throw an impediment in the way of the 
Courts of Nova Scotia acting upon the ordinary well recog
nised comity of nations and aiding the curator resting for 
his rights upon Quebec law and the direction of Quebec 
Courts to take such action as he may have been advised to 
he his duty to take.

Such local laws as exist bearing upon the questions raised 
are in harmony with the law upon which the curator's title 
to relief rests. It is only in this sense that the statutes of 
Elizabeth can be properly referred to or relied upon herein.

It is the debtor’s property in the Quebec legal sense of the 
term that measures the right of the curators here in ques
tion.

And even if the lex fori might in a given case give credi
tors as such a wider and more effective measure of relief 
than the curator can assert claim to without that given by 
Quebec law, he could not claim the benefit thereof.

If again there happened to be in the lex fori some pro
vision which furnished a bar to attacking and realising out 
of immovable property the claims of the curator, he might 
fail even though under the law of Quebec such a defence 
could not be maintained if the immovable property were 
situate there. No such conflict is apparent in the case we 
are dealing with.

It is unnecessary, therefore, to dwell at length upon the 
authorities maintaining the several propositions 1 have put 
forward. They are collected and discussed in such well 
known works as Westlake’s “Private International Law,” 
Foote’s “Private International Jurisprudence" and Story’s 
“Conflict of Laws."

It is only necessary for our present purpose to have a clear 
apprehension of the general principles of law applicable to 
the rights of the respondent under the facts presented here
in.

It is, as I view the facts, the law of Quebec to which we 
must look in this case. That law is given by a local expert 
in a brief and summary manner testifying thereto. And 
though his evidence may fall short of covering the whole 
ground upon which we must proceed yet we are entitled and 
indeed bound in this Court to recognise judicially the law of
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each Province as we decided in the case of Logon V. Lee, 
(1907), 39 Can. S.C.R. 311, following Couper V. Cooper 
(1888), 13 App. Cas. 88, referred to therein.

Coming to the facts in evidence as 1 agree in the main 
with the analysis thereof in the judgment of Meagher, J., in 
the Court below, I need not go into details.

The money which paid for the land in question, except 
possibly $100 to which 1 will presently refer, was got by 
the insolvents as a firm and for the express purpose of pay
ing for the land in question. I accept entirely the evidence 
of Mr. Johnson the agent of the bank from which it was got. 
And his letters to the Royal Bank providing therefor 5 days 
l>efore the deed in question was got and the transaction com
pleted so far away as North Sydney in Nova Scotia, indi
cate no time was lost.

The appellant never paid any part of the purchase money, 
yet in answer to the interrogatories delivered before the 
trial, answered as follows:—

“43.—Did you purchase a piece of land at Island Point, 
Victoria County, from John McLeod, April 18, 1911 ; and if 
so, what did you pay for same, how was it paid, by whom 
and when ? A : I purchased a piece of land at Island Point 
from John McLeod, and paid him $2,000 for it; my brother, 
I think, handed him the money, and I think the date was on 
or about April 18, 1911. 44.—Was the transaction and
negotiation, if any, for purchase carried through by you per
sonally and how long did same take? A: I carried on per
sonal negotiations for purchase of said property, I cannot 
say how long. 45.—How long since your brother Francis T. 
McNeil has been in Cape Breton so far as you know? A: 
April, 1911. 46.—Did you ever see a cheque for $2,000 
dated April 18, 1911, drawn by W. F. Sparrow on the Mol- 
son’s Bank, Montreal, in favour of Francis T. McNeil ; if so, 
under what circumstances? A: No.

When we find that her brother, who was one of the said 
firm of Sparrow & McNeil in question, managed personally 
and through his solicitor, and agent, the whole transaction 
relative to getting the deed executed and paid the money 
got as above mentioned, 1 submit that these statements un
der oath can hardly be properly described as counsel sug
gested as being merely "uncandid.”

It rather shocks one to be asked in face of such a per
version, under oath, of the truth by the appellant, to treat 
her as a credible witness when testifying relatively to the 
same transaction. And still more so when we find she is
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not ignorant or stupid, but a school teacher of such attain
ments that at eighteen years of age she was earning a >al- 
ary of nearly $600 a year, and was not in making such 
answers driven by the nervous excitement so often inciden
tal to a cross-examination in a public crowded Court. When 
later at the trial she abandons this version and seeks to set 
up that she had some correspondence by letters with her 
brother, and later some conversation with him in which he 
or she proposed buying a farm to put the younger members 
of the family upon and that she was to help out of her earn
ings to pay for their keep and did so help and in course of 
doing so paid $1,500 and she rests her claim upon that, I 
must in view of her former testimony, be permitted to doubt 
the whole story so far as having any relation to the trans
action now in question. To do her justice she says without 
any special questions as to it, that she would have done so 
anyway and I quite believe that.

But when we find that she tells us that the brother de
stroyed the letters she wrote him and she fails to tell any
thing of the answers thereto, and that there is no corrobora
tion of her story, except by him, and even taking her state
ment of earnings up to the time of the transaction and 
deducting her admitted expenses, the balance could not 
reach any such sum, how can we rely on it for anything 
beyond the obvious truth that she would have done so any
way. Besides she got $200 from him on account of help 
needed for the family. It is not as if she had paid out in this 
way $2,000 and then been repaid for it by the brother ad
vancing this money to her. In that case her first oath would 
have had more semblance of justification though quite in
accurate.

Even if she had been the most accurate, trustworthy per
son in all her statements, how could she maintain a con
tract by this later version upon which she could bring an 
action ?

The whole story furnishes nothing upon which to rest 
any legal claim to fulfillment of it by this purchase. And 
when she must have been a minor at the time how much less 
can she be allowed to put it forward as a binding contract 
upon which to furnish not a good, but a valuable considera
tion?

This story is at best a loose and rather inchoate thing, 
but her way of looking at her oath forbids us attempting to 
found thereon something definite and rational by inferring 
things not expressed.
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I do not see my way to accept the story or to found upon 
it anything which can be called a valuable consideration 
needed to uphold her right to the land in question.

And we find evidence scattered through the case shewing 
almost as clearly as the learned trial Judge has expressed 
his opinion of him, how utterly wanting in the truth is the 
brother who has misled the unfortunate plaintiff and I can
not help thinking, is still doing so.

The story of his having paid some months before the sum 
of $100 deposit and got a receipt for it, ought to have been 
followed up in a way it was not, but taking it us told, where 
is the receipt ? In whose name was it given? If in the 
appellant’s name no doubt we would have had it produced 
and pressed on the Court as proof of the alleged agreement 
at a time when insolvency was not so close at hand, or at 
least so apparent. 1 think the fair inference is it was in the 
name of this insolvent brother if not of the firm. The ven
dor of the property was not called, nor were the facts and 
circumstances bearing upon the condition and maintenance 
of the family gone into as they might have been had the 
story now put forward been given in answer to the inter
rogatories. To allow it now to succeed would be putting a 
premium upon answering untruly such interrogatories which 
are intended as a means of discovery.

I think the transaction in question was clearly a gift or 
simulated to cover a fraud.

In view of all the facts and especially the obvious unfit
ness of this property to serve as the suggested home farm 
for a family, possibly unfitted for it, and the fact that with
in three wee'.s after the deed was executed to appellant, her 
brother was offering an option for that part of the land, 
possibly the whole, which could be mined for gypsum, at an 
extravagant figure and Sparrow signing that option as a 
witness, I incline to the opinion that the latter view repre
sented the actual truth in regard to the matter and appel
lant but a tool in the hands of an unscrupulous brother.

In the former view the insolvent condition of the firms 
renders the transaction one entitling respondent to succeed 
herein.

In either way of looking at the matter the result must Ice 
the same.

The circumstance that the partner Sparrow subscribed 
as a witness to the option given for the gypsum bed, counts 
for nothing when we find that he was active in getting if 
not the man who got the money from the bank.

48—70 D.L.R.
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To concoct theories which would help such men to exploit 
their creditors is not generally what Courts endeavour to 
accomplish. Yet that seems to me what we are invited to 
attempt herein on the curious and dubious import of this 
incident in a career of fraud which ended in leaving credi
tors to the amount of $40,000, and but 4 or 5 thousand dol
lars and perhaps not that to pay them.

The memliers of the firm were acting in harmony till 
sometime later. Then we have the desperate financial con
dition of the firm and in face of that and no legal obligation 
to her, a gift to appellant of $2,000 for which the bank hail 
to be drawn upon end representations made to it which, if 
the story now set up by appellant and her brother be true,
1 am not disposed to rate this man McNeil’s integrity very 
high, but I do not credit him with being such a deliberate 
rascal as the established facts and a belief in the story now 
set would imply.

We have heard of something akin to men plundering a 
bank to give their friends or relations w'nat they wished 
them to enjoy. Such a thing is possible.

The option sold three weeks after these men had got the 
money out of the bank to lay the foundation for such a sale 
of an option rather indicates another purpose operating in 
their minds. They were insolvents, ruined men, gambling 
on any chance, needing some one to hold the stakes, the 
appellant was such—merely the stake-holder. The story 
now set up was not then planned. It was never then sup
posed to be needed. Hence, at first it seemed necessary for 
both appellant and her brother to deny by implication in 
their statements, that the money was got from the source 
it came from and to pretend she paid the price. Later the 
present story was put forward. When was it inverted? 
Why?

Passing these suggestions which furnish ground for be
lieving it a case of simulation I may say it is not necessary 
to solve exactly what was the moving cause.

The money of the firm paid for the property and the illus
tration of a resulting trust put forward by Townsend, C.J.. 
is very apt as shewing how in our English law such a trans
action might be looked at. The result according to the com
mon-sense of every system of law must inevitably lead to the 
same conclusion, that is, that this property became the pro
perty of the firm unless displaced by something stronger 
than has been brought forward.

Stress is laid in appellant’s factum upon Sparrow’s not
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contradicting things told by McNeil at the trial. As the 
former was examined by way of commission and later at the 
trial, there does not seem much force in such an argument 
especially in light of answers by him and the appellant to 
the interrogatories.

Was the firm insolvent when the deed was made '.’
The respondent presents an estate of such hopeless in

solvency, three months later, which is unexplained by any 
losses meantime, as to render it easy to answer that the tirm 
was seemingly just as hopelessly insolvent at that time the 
gift was made, as one sometimes, but seldom, finds. The 
respondent is therefore entitled on the foregoing view of 
the facts to succeed.

The appeal should be dismissed with costa.
Duff, J.:—I agree that the appeal should lie dismissed. 

The property having been purchased with funds which were 
held to be—and I am convinced that the finding was right— 
the property of Sparrow and McNeil; and being property 
which in the circumstances either of them was, I think, 
entitled as against the other to have applied in payment 
of partnership debts, the appellant could only succeed as 
against Sparrow by shewing that she was a purchaser for 
value without notice of Sparrow’s rights. 1 think she has 
not shewn that by satisfactory evidence. The ground on 
which the appeal was supported by Mr. Ralston therefore 
fails.

It seems right to observe that the point as to the status 
of the respondent mentioned during the argument from the 
Bench is not passed upon. If taken at an earlier stage it 
could have been met by adding Sparrow as a party plaintiff 
and that no doubt accounts for the fact that it was not taken 
and in any view of the merits of this objection would be 
sufficient reason for not giving effect to it now.

It is only necessary to say that Sparrow’s equitable in
terest in real property in Nova Scotia arising from his 
right to have the property applied in payment of partner
ship debts the partnership assets proper being insufficient 
could only become vested in the respondent by some pro
cess which would be effective for that purpose according to 
the law of Nova Scotia; whether the supplementary aban
donment of September 7, 1911, was sufficient for that pur
pose need not be discussed. The point is mentioned only 
to avoid the appearance of sanctioning the view that a cura
tor appointed pursuant to an abandonment of property 
under the provisions of the Civil Code of Procedure of the

S.l’.
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Province of Quebec has vested in him eirtute officii all the 
debtor's equitable interests in real property situated in other 
Provinces.

Brodeur, J. :—I concur with the Chief Justice.
Appeal dinmiumd.

LOVEROCK ». WEBB.
Hritiuh Columbia Court of Appeal, Macdonald, C.J.A., Martiw, 

MePkillipu and Kbertu, JJ.A. October £H, 19£1.
Trespass IA—Branches oe tree projecting over adjoining Land- 

Right to cvt—Right of owner to enter premises and re
move.

There is no obligation on one who cuts off the branches of his 
neighbour’s tree which project over his lot to return the portions 
cut off to his neighbour, hut the neighbour has a right to enter 
on his lot and take them away.

Appeal by defendant from the decision of Grant, Co. J„ 
of April 13, 1921, in an action for damages for cutting, re
taining, and destroying a tree. The Court below gave judg
ment for $10 but gave the plaintiff costs of the action. 
Affirmed.

Hamilton Read, for appellant.
H’. P. Grant, for respondent.
Macdonald, C.J.A. (dissenting) :—This is a case in which 

one neighbour has brought an action in the County Court 
against another for an alleged wrong in cutting down that 
portion of a tree which overhung the boundary. The trial 
Judge thought the defendant should have returned the lop
pings which he had cut, the value being found to be $10. 
It is a most trivial action in the first place to bring and in 
the second place to appeal. But we have to hear cases which 
are within our jurisdiction and if parties choose to come 
here with a case of this kind, we cannot properly and with 
propriety refuse to hear it, but I must now say that I am 
astonished this case has been brought to this Court and still 
more that it should have got into any Court. I have, how
ever, to deal with the case now presented, and the first point, 
although perhaps not the most substantial point in one sense, 
is the question of whether the trial Judge was right in 
awarding $10 damages for not returning the portion of the 
tree and branches which fell upon the defendant’s land. We 
have before us a map or plan which shews this tree as hav
ing its roots, apparently its whole trunk, wholly within the 
plaintiff’s land. It is not a boundary tree. It leans very 
decidedly over the defendant’s land and, if a horizontal line



70 D.L.R.] Dominion Law Reports. 749

1)0 drawn from the boundary line up, it would cut thin tree B.C. 
at some distance above the ground. Now the defendant, in 
cutting it otf, cut it a few inches below the point at which 
the trunk would be intersected by this horizontal line. In I-overock 
other words, if he had cut the tree a few inches higher he webd. 
would have cut only that portion of it which was over his 
own land. Now the difference between those few inches, of MTl|'."vld' 
course, is not a matter of compensation at all. The cutting 
of the tree at either point would result in destroying it. I 
think the Court would be drawing altogether too line a line 
in finding that damages should be assessed because the tree 
had been cut a few inches lower than it might have been cut.
The trial Judge does not find damages for the trespass. He 
might have found that there had been a technical trespass, 
it is true. And there may lie something in his reasons to 
indicate that he thought there was a trespass, but he assessed 
the damages entirely upon the ground that the defendant 
dhl not take the portion of the trunk and branches which 
ho had lopped off and were on his land and deliver them to 
the plaintiff. 1 do not think there is any warrant for any 
such finding. The defendant was under no obligation to 
tace these branches and the other portion of the tree back 
and deliver them to the plaintiff and as that omission was 
the basis of the trial Judge’s assessment of damages, the 
ju< gment must necessarily, in my opinion, fall. Therefore, 
as 1 see the case, the trial Judge ought to have dismissed 
the action and ought to have dismissed it with costs. In 
tlia view of the case it becomes unnecessary to review the 
other branch; that is, whether an appeal would lie to this 
(’ou t against the disposition of the costa below. I have 
alreidy expressed my opinion during the argument that I 
thought on the assumption that the Judge had exercised his 
discretion, that there was no appeal to this Court. I may 
say 1 do not find anything in the appeal hook which shews 
that he trial Judge did not exercise his discretion. In a 
case I efore us some time ago of Young Hong v. Macdonald 
(19101, 16 B.C.R. 133, we remitted a case to the trial Judge 
for the purpose of dealing with the ciuestion of costs be
cause n that case lie had declared in express and implicit 
terms that he did not think he had any right to deal with 
the cos Is in the way proposed. We came to a different con
clusion Therefore, we said, the Judge had not tried that 
question at all; had not fixed his mind upon it, but here 
there is nothing to indicate that the Judge has not exercised 
his discretion with regard to the defendant's costs. How-
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H.C. ever, ao far aa I am concerned, it ia not necessary to decide 
c A that iH>i it. My judgment would be that the action should 
---- lie dismissed with costs.

Ij )VEROC k
,, MARTIN. J.A. :—This is an action for trespass. It is im- 

Wf.bb. portant to understand what it ia . It is an action for tics- 
Martin, j.A l,ass brought for the destruction of a certain tree and no

body wis ies shade ornamental trees to be destroyed lit any 
person, t îerefore, it ia not to be expected that a man find
ing his p-opert.v is being destroyed, especially shade orna
mental trees around his home, that he should not resent it 
and not regard it as a matter of substance. Such being the 
nature ot the action, it comes before us in rather a peculiar 
way, because we are not furnished with the notes of evi
dence. Put both sides have agreed that for the purposes of 
this appe d, we must take the statements made by the tide 
Judge in his reasons for judgment as being the facts of the 
case upo l which our judgment ought to be applied. But I 
say that because that being the case, I am not going to look 
at any o her evidence or plans of any kind, because I would 
be only misled and it would not be proper for me to do so, 
after the parties have agreed what the evidence is. Look
ing then at the reasons of his Honour for the facts upon 
which ue gave judgment, I find most distinctly laid down 
there that this defendant did trespass upon the plaintiff's 
property and cut down the tree which the plaintiff had in
side. Now, of course, the trespass is in plain terms found 
by hi': Honour. Such being the case what his Honour 
should have done under the circumstances, if there had been 
nothing more than that in the case, he should have found 
—if he was not satisfied there were substantial damages, 
for that trespass he should have awarded nominal damage.-. 
Nominal damages have always been regarded in the modern 
history of our jurisprudence as 40 shillings in the Old 
Country and $10 here. And upon the moment that was 
established, the plaintiff would be entitled to a verdict of 
$10 nominal damages for trespass to his property. Unfor
tunately, without especially allotting that damage, which 
would have been perfectly proper, his Honour proceeded to 
regard it from another aspect, which is, I think with all 
respect, erroneous in this respect, that his Honour seemed 
to think there was an obligation cast upon the defendant, 
after he had cut certain low branches, which he was entitled 
to do, to carry those branches off his property and give them 
to the plaintiff. Now, of course, I do not think there is 
anything to warrant his Honour, with all respect, taking the
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view that there was such an obligation put upon the defend- B.C. 
ant and, therefore, I think in that respect that his Honour's 
judgment cannot be upheld and the judgment of damages — 
his Honour gave for that amount cannot be supported. But Lovbkock 
it just turns out coincidentally and happily, that the amount \Vebk. 
his Honour awarded would be precisely the amount -— 
he should have awarded for the trespass which he had un- 5,1 
doubtedly found. Therefore, since the judgment cannot be 
supported upon his second view, it can and ought to be sup
ported upon the primary view of the trespass and nominal 
damages, and therefore, pursuant to R. 868:—

“The Court of Appeal shall have power to draw infer
ences of fact and to give any judgment and make any order 
which ought to have been made, and to make any such fur
ther or other order as the case may require.”

Obviously the order which ought to have been made lie- 
low is that judgment should have been entered for nominal 
damages. His Honour might have been able to give judg
ment for more, but at the least he should have given nominal 
damages. Therefore, as we ought to make the order the 
trial Judge should make below, our duty is to make that 
order and that order in this case is, that damages should 
be recovered for this trespass of $10, and that would carry 
costs, and therefore his Honour’s judgment could be sup
ported in that respect also. In regard to the authorities 
that have been mentioned, they have been quoted in Mill*
V. Brooker, [1919] 1 K.B. 555, in Lemmon V. Webb, [1895]
A.C. 1, and Att’y.-Gen’l. for B.C. V. Corp. of Saanich (1921),
56 D.L.R. 482, 29 B.C.R. 268, where I go into the question 
of boundary trees and the rights of trespass, and cite 
numerous English and American authorities on the subject.

McPhillips, J.A. :—In my opinion the appeal fails. I 
am not at all embarrassed by anything that the County 
Court Judge has found. The action is plainly one for tres
pass. The dispute note is a denial of the trespass. The pay
ment of the $10 into Court is to meet the action and reads 
this way:—

“Defendant says that if plaintiff has suffered any damage 
the same is amply compensated for with the sum of $10, 
and defendant brings the said sum of $10 into Court with a 
denial of liability, and says that the sum is sufficient to meet 
any damage or any cause of action as alleged by the plain
tiff against the defendant.”

Now, here is the cause of action which is alleged:—
"On or about March 3, 1921, the defendant caused to be
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cut down and destroyed without notice to the plaint id' one
large alder tree.............On Saturday the 5th day of March,
1921, the defendant caused without notice to the plaintiff 
to be destroyed by cutting and otherwise mutilating a medi
um-sized ornamental tree, situated and growing on the 
plaintiff’s property.”

Therefore, the action was one of trespass and if proved 
entitled damages to be assessed. The plaintiff himself said 
$10 was sufficient for it. The fixing of the damages by the 
trial Judge, in my opinion, was not a differentiation in the 
cause of action but was in compliance with the proof, when 
the cause of action had been established, and the trial Judge 
says:—“While the tree may have been of no value as a shade 
it was of value as fuel and this value the plaintiff fixes at 
$10, a sum I cannot say is exorbitant.”

And he concludes by saying:—"Judgment for plaintiff 
for $10 and costs.”

Now, I cannot read that in that lie disassociated the fix
ing of these damages from the trespass, because he could 
not have fixed a dollar of damages unless he found trespass, 
no possibility of his doing so. What was the cause of 
action ? The cause of action was trespass and there being 
a cause of action proved, his Honour gave judgment for the 
amount paid into Court. Now, what right was there to 
cut this tree over the area owned by this neighbour? That 
was a tortious act, a cause of action when well founded that 
the Courts favour. Why do they favour such causes of 
action? Why, because they are liable to give rise to 
breaches of the peace. Many men value ancient or orna
mental trees beyond price—the sanctity of the home should 
not be invaded, and the Courts of law therefore, as a deter
rent, favour such causes of action. Now in this case, admit
tedly, this defendant invaded that right of property and cut 
that tree. 1 do not propose to refine the question at all. If 
a cause of action is established, damages flow from it and. 
1 think, in this case the trial Judge has been very consid
erate in assessing the damages. When I was a student 1 
remember thinking at that time that it was a very heavy 
verdict when the case was that of a man entering the front 
gate and going out of the rear gate of his neighbour’s 
premises, I think the verdict was £50. He had not done any 
damage to the premises at all, but he did it contumaciously. 
He did it against that neighbour's privacy. Now, here there 
was no right to cut the tree, it was a clear case of trespass: 
the tree was upon a neighbour's land, the land of the plain-
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lift, the respondent in the appeal. The appeal should be 
dismissed.

Euerts, J.A.:—I agree with the remarks of the County 
Court Judge where he says:—

“As to the trunk of tree number 1, even if the defendant 
had a right to have eut off the tree at a point above where 
it extended wholly into and over the defendant’s property 
he had no l ight to eut beyond the line in the property of the 
plaintiff which he did for nearly one half of the diameter of 
the tree.”

He eommitteil a trespass. For that trespass his Honour 
has given nominal damages, and I agree in dismissing the 
appeal.

Appeal dittmiattrd.

ANDREWS v. THE CITY OF ( At.(.ARY.
Alberta Supreme Court, Appellate IMrmoa, Stuart, Ht/ndmua and 

Clarke, JJ.A. Xorcmber ~l. tfIJJ.
Highways (6IVA—150)—Snow and ice—Automobile skidding— 

Kvts—Negligence vei. non.
Where accumulations of snow and ice on a highway were being 

removed by city workmen, and there being no ruts or any danger
ous condition in the highway rendering it unsafe for vehicular 
travel, no negligence of disrepair is shewn on the part of the city 
to charge it with liability for injuries to persons thrown from an 
automobile skidding on the highways and colliding with a passing 
street ear.

Appeal from the judgment of Simmons, J„ who dis
missed the plaintiffs' action with costs. Affirmed.

A. McL. Sinclair, K.C., and F. F. Eaton, K.C., for appel
lants.

C. ,1. Fata, K.C., for respondents.
The judgment of the Court was delivered by
Hyndman, J.A. :—The claim arises out of an automobile 

accident which occurred in the subway between 9th and 10th 
Avenues on 1st St. West in the city of Calgary, on March 
13, 1919, as a result of which the said Edith Andrews, wife 
of the plaintiff, W. H. Andrews, suffered very severe and 
painful injuries.

The female plaintiff, and a lady friend, were proceeding 
on foot towards the business centre of the city along 17th 
Ave. when at the corner of 4th St. West they were invited 
to occupy the hind seat of the automobile driven by W. 
who was going in the same direction. The motor then pro
ceeded along 17th Ave. to 1st St. W. and thence northerly 
until it reached a point just north of the overhead bridge

Alta.
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Alt“- at said subway when it collided with a street ear, which v.as 
App. Div. 8°ing south on the westerly aide of the street.

It is alleged by the plaintiff that owing to the dangerous 
Anuhews conditio,, ()f the street, due to ruts in the snow and ice, 

City of which had accumulated in the depression under the over- 
Cauiaky. head bridge, the automobile was thrown against the passing 

,.A.street car. The driver W. says that when he attempted to 
steer to the left in order to pass a man who was working on 
the street about a third of the way up the incline north of 
the bridge, owing to ruts on the surface of the pavement 
he lost control of his car with the result that it skidded and 
turned suddenly, almost at right angles, to the left, striking 
the street car near the front end of the latter, the impact 
causing the women to be thrown out of the car.

Various theories were advanced as to just what caused 
the accident, such as inattention by the driver, applying 
the brakes and the accelerator simultaneously, &<■., 
but the one and only issue of fact upon proof of which tin 
plaintiffs’ action depended was that there was an accumu
lation of snow and ice in which ruts, estimated from 2 to (1 
inches in depth, had formed and which was the proximate 
or contributing cause of the mishap.

The plaintiff's right to a verdict in her favour rested on 
the finding of fact in the affirmative on this issue alone.

A number of witnesses were examined on both sides. Five 
testified on behalf of the plaintiff that there was snow and 
ice and ruts in the street at the time, and that it was in 
generally bad condition. Four persons, on behalf of the 
defendant, gave evidence to the effect that the snow ami 
ice had practically all been removed before the accident hap
pened and that the pavement was as smooth and clean as it 
was possible to make it, two of these witnesses being city 
employees, who had actually done a good deal of the work 
themselves and emphatically stated there were no ruts 
whatever there. There was a direct conflict between these 
two sets of witnesses as to the essential facts in issue.

The trial Judge having heard this lengthy evidence came 
to the conclusion, first, that the driver of the car was him
self negligent in that he did not use ordinary or reasonable 
care in operating the vehicle. This, of course, would not 
preclude the plaintiff from recovering damages (See C.P.I!. 
Co. v. Smith (1921), 59 D.L.R. 373, 62 Can. S.C.R. 134), 
but unfortunately for her the trial Judge also found, 
secondly, that the defendant was not chargeable with negli
gence. He said: “I find that the defendant was not charge-
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able with negligence. Men were at work in the subway dur- B c 
ing the day of the accident and up to the time of the acci- CA 
dent in the afternoon removing the snow and ice and the 
conflicting evidence in regard to the condition of the street 
at the time of the accident does not satisfy me that the 
street was in a dangerous condition for vehicular traffic."

I have read all the evidence hearing on this point care
fully and I am bound to say that in m.v opinion the con
clusions of the trial Judge with reference to the condition 
of the roadway are amply justified.

Whilst it is true that some of the defendant’s witnesses 
were employees of the city, 1 fail to find anything in their 
testimony to warrant the suggestion that they were unre
liable, and judging from observations made by the trial 
Judge during the progress of the case he seems to have re
garded them very favorably.

Frequently findings of fact of a trial Judge are reversed, 
hut only when it is clear that he has made some mistake, 
or overlooked an important fact, or drawn a wrong conclu
sion, hut in the case at Bar none of these elements appear.

The fact necessary to he proved in order that the plaintiff 
might succeed was that the street was in a state of dis
repair in the manner alleged, and that such was the cause, 
or, as to this plaintiff, one of the contributing causes of the 
accident. This plaintiffs failed to establish to the satisfac
tion of the Court.

In the circumstances, therefore, I can come to no other 
conclusion than that the appeal should be dismissed with 
costs.

Appeal diamissed.

REX v. ROBINSON.
British Columbia Court of Appeal, Martin, Gallihcr and Eberts, JJ.A.

December 21, 1921.
New triai. II—Criminal action—Evidence by accomplice—Pro

mise OF RECOMMENDATION FOR PARDON—CONDITIONS—“SOME
THING CONTRARY TO LAW*'—SECTION 1019 CRIMINAL CODE— 
Substantial wrong or miscarriage of justice.

The trial Judge in a criminal action may at any stage of the 
presentation of a case by the Crown, and even after a prima facie 
case has been made out, direct that an accomplice be examined 
on the understanding that if he gives his evidence in an unex
ceptionable manner he shall be recommended for pardon, but con
ditions stated to such accomplice which gave him the impression 
that unless he told the same story to the Court as he had pre
viously given to the Magistrate the recommendation for pardon 
would not be given is the doing of “something not according to 
law” within the meaning of sec. 1019 of the Criminal Code, which



7r>6 Dominion Law Reports. [70 D. !.. R.

R.C. resulted in a substantial wrung or miscarriage of justice which
-----  entitles the accused tv a new trial.
C.A.

Appeal by way of case stated from the trial Judge and 
Kt;* the verdict of a jury in a trial for murder.

Robinson. The case stated was as follows :—
“That a murder had been committed, was not disputed 

and the only question was whether the accused was one of 
the guilty persons.

At the said trial the Crown first called all its corrobora
tive evidence and I ruled it had made out a prima facie case 
against the accuser!. The accomplice Paulson was then 
called. Sears appeared for the witness and stated that he 
had advised the witness not to answer questions unless he 
was promised a recommendation for pardon. This com,s"i 
for the Crown declined to do, whereupon the hearing pro
ceeded as follows:—

The Court:—Now, the question I do not think is entirely 
free from difficulty. The language of the statute, with such 
consideration as I have been able to give it, by reference to 
our Act, does not in so many words say that this man is 
compellable or competent. However, I propose to carry out 
the practice as laid down by Roscoe. If the Crown is not 
willing to give an undertaking that the man be recommended 
for a pardon, I have no hesitation in saying that I will recom
mend it, if necessary. Subject to that I shall allow him to 
be called.

Sears:—I ask for the usual protection, that any evidence 
Paulson gives here will not be used against him.

The Court:—Yes, he shall receive the usual protection.
Sears:—He wants an interpreter.
O'Dell:—I think this witness can speak English.
The Court:—Just sit down. Now, Sears, of course you 

will not have to have any further part in this trial, but I 
want to make it perfectly clear as to whether you are with
drawing your objection or are you still insisting?

Sears:—As to answering the questions, my Lord?
The Court:—Yes.
Sears:—No, on the understanding that he is recommended 

for a pardon, and that the evidence will not be used against 
him.

The Court:—Well, I will give that undertaking.
Alexander Paulson, a witness called on behalf of the 

Crown, being first duly sworn, testified as follows:—
B. Protich, interpreter, sworn.
The Court :—Now, before the witness is examined I want
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you (interpreter) to tell him that it has I«vu represented B.C. 
to us by counsel who is to defend him in his trial, that he 
does not wish to give evidence without an understanding, ——
which 1 give, that is, he is examined on the understanding Rfx 
that if he gives his evidence in an unexceptionable manner, RneiNsox. 
he shall l« recommended for a pardon and the clemency of 
the Crown.

The Interpreter:—Yes, my Lord, 1 have told him that.
He is willing to give evidence.

The Court:—And you thoroughly understand that by un
exceptionable, 1 mean in a manner frank and fair, not neces
sarily that he is to give evidence against the accused, but is 
to tell his story freely, frankly, fully and fairly, as 1 judge it.

The Interpreter:—Yes, my Lord.
loiter on in the course of the said Paulson's evidence, the 

following took place:—
The Court:—Just let me ask a question first, please.
You understand, do you, that I am only going to recom

mend you for a pardon if you tell your story freely and 
frankly and in an unexceptionable manner? I am telling 
you exactly the story to the best of my recollection. He 
(witness) said I might have forgotten something.

You told the police all about the affair, did you not? Yes, 
my Lord.

Did you have an interpreter present or did you not? I 
told the story to the police, but there were some words that 
I wanted explaining.

Did you have an interpreter there? Was there an inter
preter there? No, my Lord.

Now, I have not seen the statements that you made the 
police, but of course I will look at it before I make any 
recommendation. Tell him that. I think, he says, I think 
(hat I am telling the same story.

Are you sure you did not have your revolver with you on 
the night of this affair? I did not have my revolver with 
me when this shooting took place, but before that I had my 
revolver. I told Robinson that I am going to put my revol
ver away in my room, put it away. Robinson made the re
mark, he said ‘you don’t need to carry your revolver.’

The Court:—Please, gentlemen of the jury, pay particu
lar attention to what 1 have said. I asked him the question 
about the revolver, and 1 have drawn his attention to the 
fact that I will make no recommendation unless he gives his 
evidence in a proper manner, and I have already told him, 
which is a fact, that I have not seen the statement which
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o <-• ht- made to the polite. I do not want you to draw any infér
ée ence from my question that I have seen the statement,
---- whether it says anything about the revolver or not.
Itrx 1. Was I right in giving my undertaking as above set nut 

Robinson, and as shewn by the evidence of Paulson herewith, in the 
— presence of the jury, to the witness Paulson and to his coun

sel, that I would recommend him for a pardon?
2. Was I right while the said Paulson was giving his evi

dence, in questioning the said Paulson in the manner shewn 
in the said evidence?

Upon the above grounds or any of them, should there lie 
a new trial.”

S. Livingston, for appellant.
//. S. Tobin, for the Crown.
Martin, J.A. :—This is a case reserved by Gregory, J„ 

from the recent Fall Assizes at Vancouver, whereat the ap
pellant was convicted of murder. Upon the trial one Paul
son, who was an accomplice of the accused, was called as a 
witness against him after “the Crown had called all its cor
roborative evidence and I ruled it had made out a prima 
facie case," as the trial Judge states in said case.

The witness, though it is conceded he was a compellable 
one, objected to give evidence without the promise of a re
commendation for a pardon, which promise the Judge (not 
being clear, as he says in said case, that the witness was 
compellable) proceeded to give him, “if he gives his evi
dence in an unexceptionable manner," going on to explain 
to the witness, through the interpreter, what he meant by 
that expression, thus :—

“You thoroughly understand that by unexceptionable, 1 
mean in a manner frank and fair, not necessarily that he is 
to give evidence against the accused, but is to tell his story 
freely, frankly, fully and fairly, as I judge it."

In so acting the Judge relied upon the statement of the 
practice—based doubtless upon Tange's case (1662), 6 How. 
St. Tr. 225 (see note at pp. 225-8 containing Kelyng’s par
tial report, and Lord Hale’s note, and note in 84 E.R. 1061 ) ; 
Layer's case (1722), 16 How. St. Tr. 93, at pp. 153-63; and 
Rex v. Rudd (1775), 1 Leach C.C. 115, 1 Cowp. 331, 98 
E.R. 1114, as set out in Roscoe’s Criminal Evidence, 14th 
ed., 155, as follows:—

“The practice now adopted is, if a grima facie case cannot 
otherwise be made out .... for the Court to direct that 
lie shall be examined on an understanding that if he gives 
his evidence in an unexceptionable manner he shall be re-
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commended for a pardon............" B.r.
It is objected that the giving of such an undertaking is 

ihus restricted to cases where a prima facie case cannot ' 
otherwise he made out, and therefore it cannot lie given Oex 
here, because the trial Judge has certified that such a case lt,1BI'NWIN
Iiad been made out. It is a strange thing that in the pieced-----
ing edition of the same work, 1908, 13th ed„ pp. 111-112, M“rli" 1 v 
there is no mention of such a restriction, the language 
living:—“The practice now adopted is for the magistrate or 
for the Court to direct that .... if he gives his evidence,” 
etc.

No good reason has been suggested why, in general, there 
should he such a restriction upon the way the Crown may 
present its case, or be limited to a presentation of it in a 
way which would be less than its full strength : indeed, it 
would appear to lie fairer to the accused that he should 
know as early as possible in the trial all the evidence that 
is to be adduced against him. I can find nothing in any of 
the authorities I have examined to conflict with this view 
and I am fortified in it by the following extract from that 
very high one, Chitty’s Criminal Law, 1826, vol. 1, p. 768:—

“But, except in these cases [i.r., by statute or proclama
tion] accomplices who are, according to the usual phrase, 
admitted to be king’s evidence have no absolute claim or legal 
light to a pardon. A justice of the peace, before whom the 
original examination is taken, has no power to promise an 
offender pardon on condition of his becoming a witness 
against others. They cannot even control the authority of 
the judges before whom the prisoners are tried, so as to 
exempt the offender from prosecution ; hut if an attempt 
is made to try him, it will he for the Court to decide under 
the circumstances how far he is entitled to favour. Even 
the Superior Courts have no power to assure him of mercy.
He gives his evidence in rinculis, in custody, and it depends 
entirely on his own behaviour whether his confession will 
save or condemn him. There is, however, no doubt, that 
when an accomplice admitted by the magistrates or the 
Cour' to give evidence, appears, under all the circumstances 
of the case, to have acted a fair and ingenuous part, and to 
have made a full and true disclosure, he has an equitable 
claim to the mercy of the Crown, and the Court will, on 
application, put off his trial to enable him to apply for a 
pardon. These instances of pardon granted either expressly 
by statute and proclamation, or impliedly by usage, are 
derived from the old practice of approvement to which we
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B.C. have already alluded.”
(T7~ The Crown counsel has no control over the discretion of 
—-1 the Court to give such a promise, even though it may affect 
Res his presentation of his case, and the fact that said counsel 

Robinson.has refused, as here, to give it (relying, presumably, on
---- being able to prove his case without the necessity of extend-

*"""• J A ing clemency to a participant in a murder) does not affect 
the power of the Court to assume the very grave responsibil
ity, in such circumstances, of so doing. It must be borne in 
mind that, as I pointed out in Rex v. Hayes (1903), 11 
B.C.R. 4, at p. 17, “A Judge of Assize has powers of a very 
unusual and ample kind" which properly appertain to an 
office of such dignity and antiquity, representing as he does 
the King himself as the authorities cited shew.

I am of opinion, therefore, that the objection to the 
Court having done so here must be overruled, and the first 
question reserved answered in the affirmative.

The second question reserved is still more difficult. It 
appears that after the undertaking was given, the examina
tion of the witness proceeded and in the course of it the 
Judge interpolated the following questions and observations, 
through the interpreter:—(given in statement)

The necessity for this second warning to the witness does 
not appear, but what is specially objected to is the refer
ence to some statement (evidently in writing) the wit
ness had made to the police, which was not in evidence, and 
which the Judge says he had not seen, but which neverthe
less he must have had some knowledge of, otherwise he 
would not have introduced it, and moreover said that he 
intended to look at it before he gave the promised recom
mendation for a pardon to the witness, directing the inter
preter to “tell him that."

It is submitted that the Judge, in unmistakable and dread 
effect, gave the witness then and there to understand that if 
his statemen in the box varied from that which he had given 
to the police, he would not be pardoned, and that the witness 
so understood the Judge is shewn by his answer to him:— 
“I think I am telling the same story.”

This submission has occasioned me long and anxious con
sideration, with the result that I am forced to the conclu
sion that it is, having regard to all the delicate and danger
ous surrounding circumstances, well founded. In cases of 
this description it must never be forgotten that, as Lord 
Mansfield, C.J., pointed out in Rudd’s case, 1 Cowp. at p. 
336, 98 E.R. at p. 1117.
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“The accomplice is not assured of his pardon; but gives 
his evidence in rinculin, in custody: and it depends on the 
title he has from his behaviour, whether he shall be par
doned or executed.”

It is obvious that if the witness did get the impression 
from the Court that unless he told the same story to the 
Court as he did to the police, he would be executed, then 
his testimony was tainted beyond redemption and could not, 
in a legal sense, lie weighed by the jury, because the witness 
was no longer a free agent and there was no standard by 
which his veracity could lie tested or estimated. This is not 
merely a matter going to the credibility of the witness, but 
something fundamentally deeper, ri'z., that by the action of 
the Court itself the witness was fettered in his testimony 
and put in so dire a position that the value of his evidence 
was not capable of appraisement, the situation being re
duced to this, essentially, that while at the outset he was 
adjured to give his evidence freely and fully, yet later on 
he was warned that if it was not the same as he had already 
told the police he would be executed. Such a warning de
feated the first object of justice, because what the witness 
should from first to last have understood was that, at all 
hazards, he was to tell the truth then in the witness box, 
however false may have been what he had said before in the 
police station. It is this element of uncertainty and the 
impossibility of determining the extent of it that makes this 
case so peculiar and unsatisfactory, and it cannot properly, 
in my opinion, be viewed as a question of credibility for the 
jury but one of frustration of their right to pass upon credi
bility. If the warnings complained of had taken place after 
the witness had finished his evidence, they could be said not 
to have had any harmful result, because they came too 
late to affect him, but unfortunately, if I may say so with all 
possible respect, the Judge went on to question him about 
a crucial matter—what he did with his revolver at the time 
of the shooting. How can anyone say if he gave a truthful 
answer to that question, and as to what occurred between 
him and the prisoner concerning it, when, in his fear, he 
made a fettered reply which had necessarily to be “the 
same" as that which he had already told the police, if the 
shadow of the gallows was to be removed from him by his 
interrogator?

It would seem that the trial Judge realised quickly that 
something not according to law had been done, because he 
at once turned to the jury and addressed them thus:— 
49—70 D.I..R.
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B.c. “The Court : Please, gentlemen of the jury, pay particular 
attention to what I have said. 1 asked him the question

---- about the revolver, and I have drawn his attention to the
Rex fact that I will make no recommendation unless he gives his 

Robinson.evidence in a proper manner, and I have already told him, 
-— which is a fact, that I have not seen the statement which

J A he made to the police. I do not want you to draw any infer
ence from my question that I have seen the statement, 
whether it says anything about the revolver or not."

I am, with all respect, quite unable to see the necessity or 
advisability of saying anything to the jury in explanation of 
what had been said to the witness, or that the error was 
remedied at all by any observations to them, because the 
mischief had been done by those which were addressed to 
the witness, whereby his evidence had been illegally in
fluenced beyond remedy, and no repetition of the warning, 
in a less objectionable manner, to the jury or any explana
tion could recall what had been said to the witness or re
move its effect upon him. Therefore, I think the said ob
servations to the jury should be disregarded as being irrele
vant as well as irregular and hence without any bearing 
upon the question before us.

It cannot be denied that the accused was entitled, on 
every principle of natural as well as forensic justice, to 
this—that the witnesses brought, forward against him 
should not have been influenced, least of all by the Court 
itself, however unwittingly, and that such a thing did 
nevertheless occur, comes clearly, in my opinion, within the 
expression “that something not according to law was done 
at the trial”—Cr. Code, sec. 1019, R.S.C. 1906, ch. 146.

It was recognised so far back as in the severe days of 
1662, in Tonne's case, 6 How. St. Tr., at p. 227 [n.], and so 
"advised” (i.e., decided) by all the Judges that there should 
not be “any threatenings used to them [accomplices] in case 
they did not give full evidence,” even in cases of treason, 
which were specially relentless. With every respect, I can 
only regard what happened here as also coming within this 
prohibition; whether what was said to the witness may he 
euphemistically styled a warning or an admonition, never
theless it was also minatory and hence, in its practical and 
legal effect, indistinguishable from a threat.

Being then of opinion that "something not according to 
law was done at the trial,” I have still to find, under sec. 
1019, Cr. Code, that in my “opinion .... some substantial 
wrong or miscarriage was thereby occasioned” before the
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conviction can be set aside and a new trial ordered as 
prayed. This question engaged our attention in the fourth 
case heard by this Court, Hex v. Walker and Chinley (1910), 
15 B.C.R. 100, which is an unusual and instructive one in 
several respects. It must, I think, be apparent that if the 
view 1 have taken of the matter be correct, then undoubtedly 
a "substantial wrong,” and hence a “miscarriage of jus
tice,” was “occasioned” at the trial and, therefore, the ap
pellant is entitled to a new one. The interpretation placed 
upon said sec. 1019 by the Supreme Court of Canada, revers
ing the decision of this Court ( (1911), 16 B.C.R. 9) in Allen 
v. The Kiny (1911), 44 Can. S.C.R. 331, and by which we 
are bound, is that if what has occurred (in that case the 
admission of evidence) “may have influenced the verdict of 
the jury,” as Fitzpatrick, C.J., puts it at pp. 340, 341, then 
there must be a new trial, and the majority of the Court 
agreed with him. pp. 358 and 361, Anglin, J., drawing the 
distinction, in favour of the accused, between saying that 
the jury “must” or “may” have been influenced by what 
was done “not according to law” (p. 360), as follows 
(p. 361) :—

“But it is said on behalf of the Crown that under sec. 
1019 of the Cr. Code the conviction should not be set aside 
unless the Court is satisfied that the jury must have been 
influenced in reaching their verdict by the matter improper
ly put uefore them. There being other evidence sufficient 
to support the conviction, it is manifestly impossible to say 
that the jury must have acted upon, or were in fact in
fluenced by, the matter which now forms the subject of the 
appellant’s objection. On the other hand, it is equally im
possible to say that the minds of the jury may not have 
been, or were not in fact, affected prejudicially to the appel
lant by matter so pertinent to the main issue before them— 
impossible indeed to say that it may not have been this 
matter which with some juryman turned the scale against 
the defendant.”

Applying this guiding principle to the case at Bar, I am 
forced to the conclusion that what was done here “not ac
cording to law,” in the unusual way I have indicated, not 
only may have, but probably did prejudicially affect the 
appellant, and therefore "some substantial wrong or mis
carriage was thereby occasioned” within the meaning of the 
statute, and so the second question must be answered in the 
negative and a new trial ordered.

B. C.
C. A.
Rex

v
Robinson. 

Martin. J.A.
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B.C. Galuher. J.A. (dissenting) :—Two questions were re- 
served by the trial Judge for the opinion of this Court : 
[already set out in statement],

Rex In connection with these questions certain evidence and 
Robinson, statements by the Judge were subjoined which, as it is quite

-----short, I will set out in full, with the exception of that part
n.n.hfr, .1 v()f (|)e (ijstussjon which deals with the request to recommend 

pardon, which summarised amounts to this, that the Crown 
having refused to recommend the witness Paulson (an ac
complice) for pardon the trial Judge undertook to do so 
on the understanding that he (Paulson) should give his 
evidence in an unexceptionable manner. With this excep
tion, the evidence subjoined is as follows : [already set out 
in statement].

The trial Judge seems to have had some doubt as to whet
her Paulson was a competent or compellable witness under 
our statutes. I think there can be no question that he was. 
The statutes seem to be clear upon that point, and see also 
Ex parte Ferguson (1911), 17 Can. Cr. Cas. 437.

With regard to the first question submitted to us, I would 
answer it in the affirmative.

There is little authority upon the subject, but we have 
been referred to what is known as Tange’s case, a memo
randum of which is reported in 84 E.R. 1061 and 1062, and 
at length in 6 How. St. Tr. 225, which would seem to indi
cate that it was within the discretion of the Court to receive 
evidence of an accomplice on the understanding that he be 
recommended for a pardon. This is further dealt with in 
Roscoe’s Criminal Evidence, 14th ed., p. 155, in these words:

“The practice now adopted is, if a prima facie case can
not otherwise be made out (for the magistrate—Atkinson, 
Mag. Prac., 1916, p. 174—or) for the Court to direct that 
he shall be examined on an understanding that if he gives 
his evidence in an unexceptionable manner he shall be re
commended for a pardon or, as all the Judges put it, he 
‘ought not to be prosecuted for his own guilt so disclosed by 
him’ . . .

Mr. Livingston, counsel for the prisoner Robinson, dwelt 
on these words : “If a prima facie case cannot otherwise be 
made out," and pointed to the fact that the trial Judge had 
stated, as appears in the case submitted to us, “at the said 
trial the Crown first called all its corroborative evidence and 
I ruled that it had made out a prima facie case against the 
accused,” and urged that it was only where such prima 
facie case had not been made out that the Judge could take
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the course taken here.
I do not think this limitation pertains nor do I find it 

borne out by the case I first referred to, nor in Best on Evi
dence, 11th cd., at pp. 163-164. The Crown is entitled to 
adduce all legal and proper evidence to place the facts fully 
before the jury. The evidence of an accomplice is legal and 
admissible, and it is for the jury to determine the weight to 
be attached to it. If it is within the province and jurisdic
tion of the trial Judge to promise a recommendation for 
pardon, and it seems to me that it is, then I find nothing to 
warrant me in saying that promise may not be made at any 
time during the presentation of the Crown’s case.

With regard to the second question submitted, I take it 
to mean not only the questions put directly to Paulson by 
the trial Judge, but also to include the statements made by 
the Judge in the presence of the jury in the course of such 
questioning.

The first statement made is a request to the interpreter 
to inform the witness that if he (the witness) will give his 
evidence in an unexceptionable manner, he (the Judge) will 
recommend him for a pardon and the clemency of the 
Crown. There is nothing in this to which exception can be 
taken.

The Court then proceeds to explain what it means by 
unexceptionable, and that is "in a manner frank and fair, 
not necessarily that he is to give evidence against the ac
cused, but is to tell his story freely, frankly, fully and fairly, 
as I judge it.” I attach some significance to the words, “not 
necessarily that he is to give evidence against the accused,” 
and I carry them through and hear them in mind where the 
Judge later makes reference to the manner in which the 
witness is expected to give his evidence. There is nothing, 
I think, exceptionable in this statement of the trial Judge. 
Then the Judge proceeds and again draws prisoner's atten
tion to the manner in which his evidence is to l>e given be
fore he can expect a recommendation for a pardon, and the 
witness replies:—“I am telling you exactly the story to the 
best of my recollection, I might have forgotten something.”

Up to this time, so far as the record before us shews, noth
ing had been said about any story told by the witness to the 
police. So I think it is proper to conclude that the witness, 
when he says, “I am telling you exactly the story,” means 
the story connected with the occurrence. Right up to this 
point I can see nothing objectionable. The trial Judge, then, 
for some reason proceeded to ask the witness if he had not
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B.C. told the story to the police, and upon the witness replying 
that he had, the Judge went on to say:—“Now I have not 

—1 seen the statement that you made the police, hut of course
Rex I will look at it I>efore I make any recommendation." and the 

Robinson.witness replied:—“I think I am telling the same story."
----- Counsel for the accused asks us to construe this as eijui-

(.aiiih.-r,J vvalent or that the jury might have thought it equivalent to 
a pressing upon the witness the fact that if he did not then 
tell the same story as he had previously told the police, lie 
would swing for it. I do not take that view, nor do I think 
the jury would take that view, hearing in mind the words 
of the trial Judge, where he says:—“You must give your 
evidence freely and frankly, not necessarily agaiiirt the 
accused."

What I think the Judge was trying to impress upon the 
witness and what I think is the correct conclusion was, 
that he (the Judge) was going to look at the statement to 
the police in order that he might judge whether the witness 
had given his evidence in an unexceptionable manner, so 
that he might or might not recommend a pardon.

Whether these questions and remarks last alluded to wore 
necessary or unnecessary (and I am inclined to think they 
were not necessary), it remains for us to decide first, was 
there anything done not according to law, as expressed in 
the Code, sec. 1019, and I find myself unable to say that 
there was, but should I be wrong in that view, I would still 
say, even in the light of the interpretation put upon sec. 1019 
of the Cr. Code by the majority of the Court in Allen v. Thr 
King, 44 Can. S.C.R. 331, that there was nothing in my 
opinion which occurred that might have influenced the ver
dict of the jury.

I would further remark that there is a great difference in 
the facts connected with the Allen case and in the case be
fore us. Here I regard it as going largely to the credibility 
of the witness.

The trial Judge then proceeded to ask the witness as to 
whether he carried a revolver on the night in question, and 
on receiving a reply in the negative and evidently thinking 
that asking this question (which he undoubtedly had a right 
to) after having questioned the witness as to his having 
made a statement to the police, the jury might have inferred 
that there was some reference to a revolver in the witness's 
statement, the Judge proceeded to disabuse their minds as 
to that, by reiterating that he had not seen the statement 
and that they should not draw the inference that the state-
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ment said anything about the revolver.
1 would, therefore, answer the second question in the 

allirmative and against the accused.
Eberts, J.A., would grant a new trial.

New trial granted.

CONNELLY v. FERN.
Alberta Sn/neuie Court .1 y.i.cllate Division, Berk, Hi/ndniuii and 

Clarice, JJ.A. December 0, 1022.
Automobiles ($11115- 254)—Collision with parked tar—Excessive 

speed—Accident—Driver's sleeve caught.
Turning a corner at an excessive rate of speed, and failure to 

reduce speed and keep proper control of the car when danger is 
imminent, is negligence which will render the driver liable for a 
collision with a parked car, although the driver lost control acci
dentally owing to his sleeve catching on the throttle of his 
machine.

Appeal from a judgment dismissing the plaintiff’s action. 
Reversed.

R. E. McLaughlin, for appellant.
ting R. Patterson, for respondent.
The judgment of the Court was delivered by
Clarke, J.A.:—This is an appeal from a judgment dis

missing the plaintiff’s action claiming damages for injury 
to his automobile. At the time of the accident which oc
curred about 10 o’clock a m. on September 7, 1922, the plain
tiff’s car was standing, parked, against the curb on the west 
side of 100a St. in the city of Edmonton about 75 or 80 ft. 
north from the northerly limit of 102nd Ave., as stated by 
one witness. Another car, a Gray Dort, was standing in 
the middle of 100a St. facing north and parallel therewith, 
about 25 or 00 ft. from 102nd Ave.. as stated by another 
witness, but from the diagram in evidence the distance be
tween the cars does not appear ciuite so great as these esti
mates would indicate. The passage between the Gray Dort 
car and the easterly curb of the street was clear. The de
fendant in the company of two others, was driving a Ford 
automobile westerly on 102nd Ave., intending to turn nor
therly on 100a St., but instead of going along the easterly 
side of the street and keeping on the right side thereof he 
drove to the opposite side and ran into the plaintiff’s car, 
causing the injuries complained of.

The defendant’s evidence is that as he was about to turn 
to the north he saw a car to his left travelling north, which 
was being driven by one Godfrey along 100a St. He (de
fendant) tried to turn and then saw the Gray Dort car,
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Alt», and to avoid lioth tars he turned wider, not seeing the plain- 
App~Div t'^ s var. In trying to avoid the Gray Dort car he tried to 

—— throw back the throttle and at the same time his foot pressed 
Connelly down on the brake pedal, but his sleeve caught the throttle 

Fern. a,'d gave more gas and he hit right into the plaintiff's car. 
— When recalled he stated that he did not see the Gray Dort 

d»rtf.j a car u„tj| he turned his car; that after he turned he would 
hit the Gray Dort car and he turned his car a little wider 
and saw plaintiff’s car; by the time he shoved up the throttle 
to reduce the gas his sleeve pulled the throttle and gave more 
gas ; he was very close to the plaintiff’s car when his sleeve 
caught ; had just turned around the rear of the Gray Dort; 
he was on the left hand side of the centre line of the street 
when he caught his sleeve. When asked ; “Why didn't you 
turn down your proper way?" he replied ; “First I went 
this way there; I didn’t notice this car standing in the 
middle of the street; I turned to get away from it, you see." 
He says at the time he came to the corner to make the turn 
he was travelling around ten miles speed. When asked: 
"You did not look before you started to turn?” he replied: 
“I was looking at the left hand side.”

Godfrey states that he was not going north on 100a St. 
but was travelling east on 102nd Ave and he noticed a car 
from the east and when it got to the turn the driver seemed 
to lose control of the car altogether; the further it came 

. around the curve the faster it went. He stopped at the cor
ner of Ramsey’s (being the southwest corner of 102nd A vi
and 100a St.) and watched it go until it hit the plaintiff's 
car. The defendant’s car was travelling about 18 miles an 
hour and as soon as he got to the corner he went faster anil 
faster. He estimated the speed when the collision occurred 
at 20 to 22 miles an hour.

The trial Judge found that the speeding up of the car was 
purely accidental ; that but for the sleeve incident the defen
dant could have passed between the two cars and that tin- 
last act which caused the damage was the accidental ait of 
the defendant catching his sleeve on the lever and it was 
that which caused the accident, a pure accident and not the 
defendant's negligence at all.

I find it very difficult to believe that this accident hap
pened without negligence on the part of the defendant. He 
was in charge of a dangerous machine travelling in a bus y 
part of the city and it was his duty to take every reasonable 
precaution to avoid damage to others.

A good deal of latitude is allowed for mistakes made under
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excitement caused by sudden dangers but it is the duty of a U.v. 
driver to so conduct himself that he will not run into such 
difficult situations.

In my opinion the defendant was guilty of negligence 
contributing to the accident in the following respects:—
1. In turning the corner he was exceeding the statutory 
limit of speed of ten miles an hour. 2. He should have seen 
the Gray Dort car and had his car under control before he 
turned his car towards it. ,‘t. Being unable to see what was 
beyond the Gray Dort car he should have reduced his speed 
much earlier than he did and before immediate danger was 
imminent. 4. He should have passed between the Gray Dort 
car and the easterly curb, instead of going to the left of the 
Gray Dort car.

Had the defendant observed any of these precautions it 
is evident to my mind the accident would not have occurred.
1 think he must be held liable for the damage to the plain
tiff's car which I would fix at $562.50.

1 would therefore allow the appeal with costs, set aside 
the judgment below and direct judgment against the defen
dant for the said sum of $562.50 with costs of action.

Appro/ allowed.

CARI.IN A STRICKLAND v. McAl'SLANI) A SPENCE.
Brit ink Columbia Supreme Court, Hunter, C.J.B.C. Sovember lit, 1921. 
Sale ($11A—25)—Delivery of wrong article—Salt for cattle— 

Nitrate of soda—Liability of seller.
Mistake of a storekeeper in delivering nitrate of soda instead 

of salt, intended for cattle, resulting in the poisoning of cattle 
fed therewith, will render him liable to the customer for the 
damages he sustained thereby, although there was no warranty 
expressed or implied nor negligence on his part.

[See Annotation, 58 D.L.R. 188.]
Action for damages for the loss of cattle caused by eat

ing nitrate of soda. The facta of the case are set out in the 
following judgment.

Mcl). Kerr, for plaintiffs;//. DeBeck, for defendants.
HUNTER, C.J.B.C.:—According to the evidence of one of 

the plaintiffs, on October 27 of last year he went into the 
defendant’s store and asked Spence whether he had any 
block salt for cattle. His reply was that he had not, but that 
he had some loose salt, and that he went to the rear of the 
store and brought out 80 pounds in a sack—a sack which 
had evidently been opened before this particular occasion. 
1 think that I must accept that statement as it accords with 
the natural probabilities of the case. There is no doubt that
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B c- Strickland did go into this «tore for the purpose of pur- 
SU. chasing salt for his cattle, and I think it is in the highest

_---- degree likely that he would have informed the storekeeper
( arlin that it was cattle salt that he wanted, rather than table salt 

Strickland'»" refined salt.
*' On the other hand there is a discrepancy lietween his testi- 

t. usLANomonv an(| the testimony of Spence as to what passed when 
Spence, the salt was brought out. Strickland says that he did not 

look at it at all and did not handle it, and that he did not 
rj.c.a. even see the colour of it, whereas Spence says that he drew 

his attention to the fact that the salt was dirty, to which 
Strickland replied that it was all right and took it away. 
However that may be, I am satisfied there was no real in
spection by the buyer, and there is no gainsaying the fact 
that the salt was taken away and paid for. There is also no 
gainsaying the fact that the salt turned out to be a different 
substance entirely, namely, nitrate of soda; and there is 
also equally no doubt that by consequence of eating this 
stuff all these cattle perished.

The question then is as to whether the plaintiffs have a 
good cause of action against the defendants. Now it seems 
to me that there are no questions whatever of warranty, 
either express or implied, involved in this case. It often 
happens that when people buy commercial articles the ques
tion whether there was a general or special warranty given 
arises in connection with the transaction; but it seems to 
me that this is not that kind of transaction at all. II is a 
case where a given article has been called for, and an article 
of an altogether different character has been supplied under 
mutual mistake, just as if a druggist were to supply nitric 
acid when the request was for vinegar. It seems to me that 
the plaintiffs were entitled to assume and did assume that 
it was salt that was being supplied ; and no doubt it was a 
very unfortunate thing for the defendants to have supplied 
an article which they no doubt also assumed was salt. 1 
think that under the circumstances the defendants are re
sponsible for what ensued.

I do not think that any charge of negligence can be attri
buted to either party in connection with the matter. The 
material, to ocular inspection, looks like loose salt. It is 
somewhat dirty in colour, but that does not protect the de
fendants, because one can easily imagine that salt that was 
dirty would have a very similar appearance; in fact, accord
ing to the evidence given on commission by one of the ex
perts or chemists who was called on to examine the sub-
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stance, it was, in his opinion, quite a likely thing for any 
ordinary person to mistake one substance for the other, and 
that the only easily ascertainable difference between the two 
was that the one substance has more affinity for water than 
the other. 1 therefore think that no question of negligence 
in the ordinary sense arises in connection with the matter. 
It was quite a natural thing for the plaintiff's to assume that 
it was salt, and salt fit for cattle, and equally natural for 
the defendants to suppose that it was that article that was 
being supplied. I do not think either that it was an impru
dent act fur the plaintiffs to go on feeding the stuff to the 
cattle after some three of them had died. There was noth
ing, I think, to warn the plaintiffs that it was this particu
lar substance that was causing the trouble in fact, it was 
evident that they themselves had no suspicion that that was 
the cause, because after two of the cattle had died Strick
land had started using the substance for pickling pork for 
his own personal use and the use of his family.

I think the defendants must answer in damages, and I 
will direct a reference to the registrar—the damages to be 
assessed at the market value of the cattle at the time of their 
destruction. That market value will, of course, be decided 
by considering what a willing purchaser would pay a sol
vent vendor.

Jiidiimcnt for plaintiffs.

KOTHERV v. NORTHERN CONSTRUCTION Co.
British Columbia Court of Appeal, Macdonald. C.J.A., Callihrr and 

Eberts, JJ.A. October JO, 1021.
Liens I—Woodman’s lien—Man and team.

A person hired with his team is entitled to elaim a lien under 
the Woodman’s Lien for Wages (R.S.B.C. loll, eh. 24.1, sec. Si 
for the amount agreed to be paid him as hire for himself and 
his team.

Appeal by defendant from the decision of Swanson, Co. 
Ct. J. (1921), 30 B.C.R. 152, in an action to enforce a wood
man’s lien.

The facts of the case are as follows :—
One Cardon contracted with the defendant company to 

take out ties and lumber from the Mount Olie District. Two 
men, Loveway and Wolstenholme, were employed by Cardon 
to assist in the work, Wolstenholme being paid at the rate 
of $9 a day for himself and team of horses and Loveway at 
the rate of $7 a day for himself and one horse. Both Love
way and Wolstenholme obtained the horses they used on the
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work from the plaintiff Rothery under an arrangement with 
him. When thev'had finished their work they each assigned 
in writing to Rothery the amount due and payable to them 
from Cardon, of which due notice was given the defendant 
company. Rothery then filed woodman's liens for the 
amounts so assigned to him.

Reid. K.C.. for appellant; l‘. Mel). Kerr, for respondent.
Macuonald, C.J.A.:—I think the appeal must he dis

missed. I quite agree with what Mr. Reid has just said, that 
the company is more or less at the mercy of the contractor, 
of the plaintiff and the other two men concerned in this pro
ceeding. There is positive evidence on the part of the1 par
ties, that is to say, the contractor Cardon, Rothery, the 
plaintiff, and the two men in question, that the latter were 
the employees of Cardon, and not the employees of Rothery, 
and there is evidence as to what their relationship was with 
Rothery in connection with the teams of horses. Looking 
at the whole case, it cannot, I think, be said that the Judge 
who tried the action could not have reasonably come to the 
conclusion to which he did come. In other words, while 
there are inconsistencies in portions of the evidence of Love
way which, if looked at without reference to the rest of his 
evidence or the evidence of the other witnesses, might lead 
one to an opposite conclusion, yet it cannot be said that the 
trial Judge, upon the whole of the evidence which was before 
him, could not find as he did.

As to sec. 3 of the Woodman's Lien for Wages Act. 
R.S.B.C. 1911, eh. 243, I think the true construction of that 
section is that a person who is hired with his team by an
other is within the purview of that section, and that he is 
entitled to claim a lien for the amount agreed to be paid 
him as hire for himself and his team.

Galliher, J.A.:—I agree in dismissing the appeal. I 
would also say that, while there are some parts of the evi
dence that are inconsistent with the hiring of men and teams 
by Cardon, yet when you take all the evidence you may come 
to the conclusion, as I do, that this was simply a hiring of 
men and the teams by Cardon at so much per day—a stated 
sum of $9 and $7 per day. Now, they, not having teams of 
their own, went and procured teams from Rothery and 
agreed that out of that $9 a day they would receive from 
the sub-contractor they should be paid for their actual work 
as between Rothery and themselves $70 and $85 a month 
respectively. Now, on that view of the case, I think the 
evident inconsistencies are reconcilable, and I would have
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to. as Macdonald. C.J.A.. has said, come to the same con
clusion on the evidence as the trial Judge.

On the question of law. I have no doubt. I had no doubt 
whatever outside the authorities cited by Mr. Kerr that, 
where a man has a team and uses it to perform services such 
as in this case, the amount he receives for team and self is 
within the Woodman’s Lien for Wages Act. In fact, as I 
put it myself, they are for the moment the tools with which 
the person is working, they are the tools that he has to 
employ and without which he could not perform the work 
that he was engaged to do. Under these circumstances it 
does seem to me under the wording of our Act that there 
can be no question as to the right to a lien here.

EBERTS, J.A.:—I agree with my brothers to the effect 
that the contract was made by Cardon, Cardon with Love- 
way and Wolstenholme, and they in turn got the horses from 
Rothery to do the work they had agreed to do for Cardon. 
I would, therefore, dismiss the appeal.

Ajijirnl dismissed.

VILLE SI. MICHEL v. SHANNON REALTIES.
Supreme Court of Canada, Dorics, C.J., Idington, Duff, Anglin, 

Brodeur and Mignunlt, JJ. October 10, 1922.
Taxes (MIID—185)—Review of assessment—Jvrisdiction of Court 

—Action—Appeal.
Thu Superior Court of Quebec has no power under art. 50. 

C.C.P. (Que.), to entertain an action to set aside a municipal 
assessment because of an overvaluation of the property ; the 
remedy in such case is by appeal from the assessment within the 
delays prescribed by law.

Appeal by defendant from the judgment of the Court of 
King's Bench of Queliec ( 1!>21 ). 32 Que. K.B. 520, affirming 
the judgment of Maclcnnan, J., of the Superior Court, main
taining the plaintiff’s action. Reversed.

L. E. Beaulieu, K.C., for appellant.
G. H. Montgomery, K.C., and Mailhiot, K.C., for respon

dent.
Davies, C.J. :—I am of the opinion that this appeal should 

be allowed with costs here and in the Court of Appeal 
(1921), 32 Que. K.B. 520, and the action dismissed with 
costs.

Had I been able, as one of my colleagues has, to reach the 
conclusion that the valuation of the plaintiff's lands in 
question for the years 1915,1916, 1918 and 1919 were merely 
“fictitious valuations” and fraudulent exercises of the power 
to make assessments conferred on the assessors, I might

Can.

S.C.
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Can have reached the conclusion that the Superior Court had the 
gc "power" under art. 50 to set them aside as void and illegal.

But I have not, on the record before me, been able to reach 
XM,ci,ELSUch conc'us'on- (,n the contrary, I think such valuations 

‘ were made honestly and without fraud in the light of the
Shannon boom which existed with regard to lands within the muni- 
Keai.ties. ejpaiity of St. Michel during the years mentioned, and before 
n»vi»,. r.j. that boom had actually, as it is said, “burst."

A long experience in this Court in dealing with the “real 
value" of lands in towns and municipalities where a boom 
in land prices had existed has taught me how difficult it is 
to reach a conclusion of what the “real value" is. Experts 
giving their evidence on the question differed widely ami 
their various opinions were reflected frequently in the opin
ions of the several Courts called upon to review the assess
ments made by those whose duty it was in the first instant: 
to make them. These differences of opinion were very pro
nounced and very great and convinced me that it is difficult 
indeed during the existence of boom periods, and before the 
boom has “burst" to reach anything like a unanimous 
opinion.

In the cases now before us I think it fair, on the facts, to 
conclude that notwithstanding an appeal was made success
fully by the plaintiffs in one year, 1917, to reduce the valua
tion in that year; and as in each and all the years 1915. 
1916, 1918 and 1919 no action at all was taken by the plain
tiff respondent to call the valuations for those years in ques
tion, they may well be held to have acquiesced in those valua
tions on the ground that it would or might assist them in 
selling their lots to prospective purchasers at a very high 
figure.

However that may be the facts are that in all those years, 
and until the present action was taken, no steps at all were 
taken by the plaintiff respondent to appeal from the valua
tions or to call in question the fairness or unfairness of these 
valuations.

The law had provided a very simple method of their doing 
so, first, by a:i appeal to the municipal council and then 
from the determination of that body to the Circuit Court 
whose judgment was to be final and binding. As I have 
said, no such appeal was ever taken in the years I have 
mentioned.

Subject to what I have said in the foregoing reasons, 1 
think the Superior Court had no power under art. 50 C.C.P. 
(Que.) to entertain the plaintiff respondent's application to
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set aside their valuation. Can'
I concur generally in the reasons and conclusions of $(/ 

Brodeur, J. -----
IDINGTON, J.:—The respondent is the owner of a farm ofST 

nearly 80 acres which was subdivided, in 1013 or there- ‘‘ 
abouts, into lota each of about a tenth of an acre in size Shannon 
ami possibly by reason of the subdivision having proved an l{KAI Tllis- 
unprofitable venture, for only some 30 lots were sold, the idinai.m. j. 
tenant who had long carried on the farm has been induced 
to continue farming there despite the subdivision.

The market value of the property seems to have increased 
so rapidly for some years that from having been bought in 
July. 1911, for the price of $1,000 per arpent, it passed to the 
respondent in May, 1914, for the price of $2,200 per arpent.

The assessor or succession of assessors seem to have been 
induced thereby, and by the price list of the respondent, to 
raise the assessed value of the whole to the total sum of 
$528,104 in the years 1915, 1910, 1917 and 1918.

The respondent never, until 1917, took any of the regular 
ami proper steps provided by statute for complaining against 
over assessment.

In 1917 it did take some steps provided, but what is not 
clear, for there is nothing relative thereto presented in the 
case before us, save a certificate of judgment in the Circuit 
Court, whereby it appears that the Judge had reduced the 
assessment to $500 per arpent.

As the result of that it is argued that the said assessors 
should have adopted that very low figure for the rolls of 
1918 and 1919.

A very obvious answer seems to me to be as to 1918 the 
roll probably was completed by the assessors before July 9,
1918, when that judgment was delivered.

1 am unable to say why, under such circumstances, the 
respondent did not avail itself of the means provided by law 
for appealing to the Court of Revision for the roll was not 
homologated until September 11, 1918.

The assessment roll of the assessor for 1919 fixed the 
entire valuation of said property for that year at $347.578.
The respondent does not seem to have taken any appeal 
against that assessment.

The appellant had instituted a suit on September 18, 1917, 
in the Superior Court, to recover from respondent the tuxes 
in arrear for the years 1913, 1914, 1915 and 1916, making, 
with interest thereon, the sum of $9,697.60.

On February 20. 1920, the respondent instituted this



77G Dominion Law Reports. [70 I). !.. it.

Can. act ion whereby it seeks to have said action lastly referred 
to joined and that the assessment rolls and collection rolls 
for the years 1913, 1914, 1915, 1916, 1918, and 1919, he

Ville held illegal, irregular and null ultra vins quashed and an- 
ST. Mic„H.nulle(1
Shannon When the case came before Maclennan, J„ for trial in 
Realties, the Superior Court, the case as to the rolls for the years 
... . ,i 1913 and 1914 was abandoned, and after hearing the evi

dence adduced, he maintained the action and adjudged and 
declared that the valuation and collection rolls of the de
fendant, appellant, for the years 1915, 1916, 1918 and 1919 
are, and each of them is and always has been illegal, irregu
lar, null and ultra rire» and are set aside and annulled.

Upon appeal therefrom the Court of King's Bench by a 
majority upheld the said judgment in its entirety though 
Guérin, J., one of that majority, seems to have had some 
doubts as to going further than dealing with the claim of 
partial exemption of the respondent, by reason of the lands 
in question being farm lands, 32 Que. K.B. 520.

The said Courts seem, as to the facts, to found said judg
ments upon the excessive valuation by the assessor and as 
to the law upon the power given by art. 50, C.C.P. (Que.l.

As to the facts, I cannot, after a perusal of the entire 
evidence, agree that there is therein anything to support 
such a drastic judgment which if upheld must lead to great 
confusion; indeed so great as probably to require legislation 
to carry on the affairs of the appellant as is intimated by 
the Chief Justice.

I, with respect, cannot agree that art. 50 C.C.P. (Que.l. 
which reads as follows:—“50. Excepting the Court of 
King’s Bench, all Courts, Circuit Judges and Magistrates, 
and all other persons and bodies politic and corporate, with
in the Province, are subject to the superintending and re
forming power, order and control of the Superior Court and 
of the Judges thereof in such manner and form as by law 
provided," where there is a specific power given elsewhere, 
in the statutes relevant to the subject matter involved, 
supplying an adequate remedy, and indeed evidently in
tended to be the only remedy to rectify any wrong doing on 
the part of the assessor of a municipal corporation in the 
way of under or over valuation. I cannot think that in such 
like cases resort to this article was ever intended ; unless pos
sibly in the cases of actual fraud or ultra vires.

And especially would that seem to be the case when, as 
here, the roll is declared binding when homologated, lire-
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sumably after hearing any appeals tendered, as were in r«"- 
some other eases, and the more so when that homologated s‘r 
roll in turn seems to be subject to an appeal to the Circuit — 
Court. Vii„,E

I cannot help thinking that this specific code as it were81' M,,1UHEL 
eliminates any ground for the interference of the Superior shannon 
Court under art. 50, unless in the possible exceptions I have Realties. 
referred to, and by no means do I hold that these exceptions i,j. 
either in law or fact apply to such a case as presented herein.

There is no evidence herein to support any charge of fraud 
relative to the assessment of respondent’s property, much 
less that the whole of these rolls as to every ratepayer were 
fraudulent. Indeed fraud is not seriously argued, Illegality 
may cover that or, in a sense, over or under assessment.

I will deal presently with the other of said possible ex
ceptions confining myself to the only one that appears 
herein arguable on the facts.

I find the cases relied upon by the Court below, 112 Que.
K.B. 520, and counsel before us, as follows:—

The case of Roman Catholic Arch. Carp, of St. Boniface 
v. Tramcona (1917), 39 D.L.R. 148, 56 Can. S.C.R. 56, was 
an ordinary appeal to us from the Courts below in due 
course of executing the specific remedy given for just such 
cases as presented here.

If that course had been followed herein, possibly the 
essence of all involved might have come here if not duly 
and properly settled by the Court of last resort in the Pro
vince.

The Montmagny case; La Campanie d’Eau v. Ville de 
Montmagny (1915), 25 D.L.R. 292, 24 Que. K.B. 416, and 
that of Ricard V. Corp. of Pariah of Wickham-Wcat (1915),
25 Que. K.B. 32, are, so far as I can see, the only cases in 
which the Court below has ever acted upon such grounds as 
exists herein.

In the former case the course of events was rather pro
voking, for the party aggrieved pursued his specific reme
dies without desirable results, but that furnishes no foun
dation for the assertion of a jurisdiction which a Court has 
not.

In the latter case the reasoning in the judgment of 
Pouliot, J., at the trial (1915), 47 Que. S.C. 441, «'ho dis
missed the application and rested upon a long line of auth
orities followed up to that time, has my assent as correct.

And when we come to the case of Laherge V. City of Mont
real (1917), 27 Que. K.B. 1, we find another basis of right 
50—70 D.L.R.



778 Dominion Law Reports. [70 D. L. R.

C»n. asserted by the appellant, namely, the general exemption. 
In joining in that judgment the late Cross, J., expressly i x- 
eludes the ease of a mere error in the amount of assessment, 

s VnxtH and rests his judgment upon the case therein presented of 
„c ELpartial exemption created by a statutory provision for a 

Shannon term of years which seems to have arisen out of circum- 
Reaitif.s. stances very similar to those which gave rise to the partial 
MinKO.ii. j. exemption in question herein.

These three eases being all so recent as five or six years 
before the respondent launched this ease, and no prior de
cisions express',)- in |»oint having been cited, has induced me 
to try and V. ace, if possible, any previous exercise of the 
power asserted in them, but I have been unable to find any.

I find many cases asserting authority over municipal cor
porations in many ways, by virtue of said art. 50, C.C.P. 
(Que.), reaching back for fifty years or more, but nothing 
analogous to what is involved in that presented by this ap
peal.

The excessive valuation in question herein reminds me 
of a recent case before us in which judicial authorities pass
ing upon valuation by assessors of a certain property in a 
city suffering from the same causes as appellant, were found 
to differ as much as four or five times in regard to the value 
to be placed upon a certain property.

One Court thought $100 an acre excessive, and another 
thought $400 or $500 an acre was not.

I cannot, for my part, accept such excessive valuations 
even if they are the aftermath of a mad race in speculation.

But it comes with an ill grace, I submit, on the part of 
those w ho have done their part to develop the situation, to 
refrain from discharging the duty of trying to rectify the 
results apparent in the assessor’s roll year after year and 
then seeking to overturn the whole basis of the financial 
structure upon which the affairs of the municipality rest.

I do not think, even if the supervising jurisdiction of the 
Courts could be extended so far, it should be exercised under 
such circumstances as presented.

Unless in the cases of fraud or what falls properly within 
the ultra i-ires rule, no relief should, I submit, Ire given to 
suitors so acting, for in such cases a wise discretion may he 
properly exercised.

However all that may be, I still adhere to the principles 
upon which we proceeded in the case of Town of Mach oil v. 
Campbell (1918), 44 D.L.R. 210, 57 Can. S.C.R. 517. cited 
in argument herein. In that case, I expressed my own view
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that to hold a mere excess of value an illegality such as to Can. 
render a roll void, is quite impracticable. Indeed it would ^7 
surprise a great majority of rural municipalities to be told ' 
that taxes could not be collected because the assessor had You* 
assessed far below the actual value. Yet that is, in strict**' ,lrlm 
law, quite as illegal as assessing too high. Shannon

The doing so in either case does not give rise to any appli- Realtiis. 
cation of the doctrine of ultra vires unless in the case of him dÜÏtTj 
entitled to claim an exemption.

The duty, of him claiming it, is to bring the claim before 
the Courts entrusted with the jurisdiction of settling the 
roll or correcting it.

But if he fail to do so I am of the opinion that he can resist 
the collection of taxes imposed in violation of his exemption 
and that he does not need such relief as sought herein for his 
protection.

The respondent has, I think, on the evidence before us, 
shewn it is entitled to lie taxed on the basis of such exemp
tion, and can insist thereon without lieing given any such 
relief as sought herein.

I was at first inclined to agree with Rivard, J.'s, sugges
tion, 32 Que. K.B. 520, at p. 529, in his well considered judg
ment, if I may be permitted to say so, with which I almost 
entirely agree, but on reflection I do not think the applica
tion of his solution of the problem is necessary herein, 
though the principle thereof must be observed in determin
ing the amount the appellant is entitled to recover in the 
suit it has taken.

1 would therefore allow this appeal and dismiss the res
pondent’s action with costs throughout.

Duff, J. :—The trial Judge found (see 32 Que. K.B.
524) as follows :—Considering that the valuation of the 
plaintiff's property on the basis of over $6,(100 per arpent 
is and was a fictitious valuation far in excess of its actual 
or real value and the assessors of the defendant in so value- 
ing plaintiff's property proceeded upon a wrong principle 
and ignored the real or actual value of said property and 
thereby exceeded the powers given to said assessors and to 
the said defendant by its charter and bylaw.

I am not quite sure whether the Judge means that for 
ulterior purposes the assessors and the municipal council 
had deliberately combined to assess the property in the 
municipality at a grossly excessive valuation.

If this is the proper construction of the finding, then I 
think the evidence is inadequate to support it. There is
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nothing to shew that either the assessors or the council 
were actuated by any specific improper motive, such for i x- 
ample, as that suggested in the pleadings, namely, that the 

Si MicHELStatutorv ol ^e municipal indebtedness should lie
« illegally elevated. An inference that there was such wrong. 

Shannon doing would necessarily be an inference based upon the lim
it kai.ties. ciU8jon reached by the trial Judge that the valuation was 

lniir.j. grossly excessive. 1 am not sure that in this sense the find
ing is concurred in by more than one of the judges of the 
Court of Appeal; but assuming that in this sense there are 
concurrent findings of two Courts I should still lie forced to 
the conclusion from a perusal of the evidence and the rea
sons that there are no adequate grounds for such a conclu
sion. The question whether or not there has been such im
propriety must always be a very delicate one. We have had 
in this Court a very wide experience of the divergent views 
which people honestly entertain (valuators and the profes
sional men of unquestioned integrity charged with official 
responsibilities in the matter of valuation for taxation pur
poses) as to the proper me thod in particular circumstances 
of ascertaining “actual value”; and it must be obvious to 
anybody who gives the matter a moment's thought that the 
whole subject, both in theory and in practice, is beset with 
difficulties. The questions—Is current price an exclusive 
test ? Is a great augmentation or diminution in the numlier 
of transactions a merely temporary aberration or the result 
of factors likely to be permanent?—and others of a like 
nature are questions which may well give officials trying to 
do their duty the most anxious concern. Everybody knows 
how tenaciously at the close of a period of inflation people 
cling to their faith in a restoration of price levels after ail 
legitimate grounds for such faith have disappeared.

The respondent's property was in a suburb of Montreal 
which began to receive the attention of speculators in land 
as early at least as 1911. Prices had risen with great rapid
ity during the years in respect of which the questions agi
tated in this litigation arise; lands were assessed by the 
municipality at values based largely upon an estimate made 
in the years 191,1 and 1914. The evidence is that the prices 
fetched from time to time by sales of small areas formed a 
starting point from which the valuations were made. It now 
seems to be quite clear that everybody (the respondent and 
other speculators and those who purchased lots from them, 
as well as the officers of the municipality) was over sanguine 
and held absurdly extravagant ideas as to the value of pro-

Cen.

S.C.

Ville
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petty. But while it may very well be that, as a result of the Can. 
evidence now offered, the proper conclusion is that $500 an ÿ
acre was the real value of the property assessetl at the rate —
of $6,000 an acre, it would be quite unfounded to suppose Viuz 
that anybody, the respondent or anybody else, had a suspi- "tL 
lion that there was any such disparity between the real Shannon 
value and the assessed value. Indeed property which is now Reai TIF!I- 
said to have been worth $500 an acre was admittedly sold n„ir j 
in 1914 at the price of about $2,500 an acre.

A circumstance to which 1 think weight has not been suf
ficiently attached in the Court below is the circumstance 
that these valuations which are not attacked were not dur
ing all these years impeached by the ratepayers affected by 
them in appeal to the Circuit Court as provided by the sta
tute. The Court of Appeal, it may be observed, has con
curred with the trial Judge in setting aside the rolls in toto. 
They have proceeded, so the respondents argue, upon the 
assumption that conscious and intentional overvaluation 
and violation of duty governed the municipal officers in res
pect of all the valuations in the municipality. No appeal 
has been taken against these valuations which are now 
attacked. No evidence was given of such appeals and I 
assume that the decisions of the Circuit Court are not im
pugned. It is not only a fair deduction, it is. 1 think, the 
only legitimate inference that the views of the municipal 
officers as indicated by the valuators were not grossly in
consistent with the values which would have been ascribed 
to the properties affected by the general opinion of those 
most concerned, namely, the owners who by statute were 
made personally responsible for the payment of taxes. I do 
not suggest that it would be fair to infer that a particular 
assessment was always accepted as a perfectly just assess
ment but the inference is, I think, a plain one that there 
was no such disparity between the general opinion as to 
value and the assessment of the properties as in itself 
would justify the inference that the municipal officers were 
consciously departing from their duty and improperly fabri
cating an assessment roll with fictitious valuations for an 
ulterior improper purpose.

1 repeat, that having read with care the evidence and the 
reasons given by the Judges in the Court below I see no 
escape from the conclusion that (if the respondents rightly 
construe the findings of fact) the consideration which in 
my opinion is the predominant consideration arising from 
the undisputed facts of this case is one to which sufficient
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C»n. weight has not been attached. It might be that a ease of 
actual fraud would afford an answer to an action for Ihe 

-— recovery of taxes. I desire to make it quite clear that 1
Sr 'mi'chkl1 esel vc e,ltirely any <iuestion as to the right of the respon- 

dents if such a case of actual fraud had been established. 
Shannon I observe only that if such a question were raised it would 
Realties. |)t, necessary to consider whether by the law of the Province 

nuir.j. of Quebec a plaintiff who had declined to avail himself of 
the statutory remedy by way of appeal could lie by for years 
while all sorts of rights were being created on the faith of 
the assessment roll and then demand as of right that the roll 
should be set aside in into without any sort of excuse or ex
planation of his quiescence. For the present I give no 
opinion upon the point, nor upon the question whether a 
finding of actual fraud such as that suggested might not 
afford an answer to a claim for the payment of taxes.

I am, however, unable to say that there is not evidence 
to support the conclusion of the trial Judge that the asses- 
sors have not observed the principle laid down by the statute, 
and by that I mean this. I think there is evidence to justify 
the conclusion that the valuation was so excessive that if 
competent valuers and a competent municipal council ap
plied their minds to the question of the actual value of the 
property with anything like a correct appreciation of what 
is implied in “actual value” they would not have made an 
assessment in the figures actually arrived at. That is a re
sult quite consistent with the assumption of an absence of 
bad faith. Such being the state of the facts, it is convenient 
first to address oneself the question whether you have 
here a case of legal incompetence. The Cities and Towns' 
Act, R.S.Q. 1909, secs. 5256 to 5288, includes provisions 
dealing with the subject of the values and assessments. 
Secs. 5696, 5707 and 5708 deal with the authority of the 
assessor and of the council in relation to the valuation roll. 
To the assessors is committed the duty of assessing the tax
able property of the municipality and to the municipality is 
committed the duty of hearing and deciding all complaints 
against valuations made by the assessors and to consider 
whether or not the roll should be maintained or altered, and 
authority to revise the same whether complained of or not. 
It is clearly within the authority of the assessors and the 
council to consider and to decide upon the valuation of pro
perty for the purposes of taxation and to record the result 
in the valuation roll. Now the Act by sec. 5696, expressly 
provides that the taxable property shall be assessed "accord-
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ing to its real value." It is argued that where there is a fan. 
departure from this statutory mandate there is a case of S(. 
want of competence, that the acts of the assessor and the 
Council are ultra vires and ah initio null. That is a conclu- Ville 
sion to which I cannot agree. All through the law there”1, ,!CIID 
runs a distinction between incompetent acts and acts which shannon 
though competent are wrongful or it may be illegal. Where Realties. 
you have authority to do a certain class of acts coupled outr.j 
with a rule prescribing the manner in which the act is to 
be done or prohibiting the doing of it in a given way, you 
may always have the question whether the rule imports a 
limitation of authority and whether it does or does not 
import a limitation of authority is a question to be decided 
cm the construction of the instrument creating the authority 
viewed in light of the circumstances and the object and pur
pose for which the authority is given. Now it is quite clear 
that this statute does not treat it as a nullity (it is almost 
too obvious for remark), a valuation which in fact is not 
based upon the actual value of the property. The statute 
does not treat it as a nullity because the statute provides a 
means for complaining against such a valuation and cor
recting it. First, there is the right to complain before the 
municipal council and then from the decision of the muni
cipal council there is a right of appeal to the Circuit Court.
If the valuation were a nullity there would be nothing upon 
which either appeal could operate. I think this applies what
ever be the circumstances under which the irregular and 
wrongful valuation is made. Even if it were shewn that an 
assessor had overvalued property in consequence of corrupt 
influence, I cannot doubt that it would still be open to the 
municipality to correct the valuation by resorting to the 
statutory appeal. It is not conclusive of course of the point 
of competency or no competency to say that such a valua
tion is not a nullity because an incompetent act may be only 
relatively null. For the present 1 am concerned only in 
making it clear that there is no case of nullity ah initio, 
and that, I think, is plain. I think it is also quite clear that 
there is no case of incompetency because it was the duty of 
the assessor in the first place to enter the valuation in the 
valuation roll and in the second place it was the duty of the 
council to revise it ; that is the very thing committed to them 
by statute. If in performing that duty the statutory rule 
were consciously disregarded that would lie an illegality of 
a very grave kind. If there is incompetence or negligence 
such that in effect the statutory mandate is disregarded
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Can- there may lie illegality also, but in neither of these eases is 
S.c, there for that reason alone incompetency in the legal sense. 
-— I car mtertain no doubt that giving due weight to the pro-

St 'mVchel' ‘s’< ' f°r correcting wrong and improper valuations it is 
quite impossible to hold that in any of these cases there is 

RealtiÜs e’t*lcr legal incompetency or nullity ah initio.
___ " Tile point has been the subject of so much discussion that
Duff. .' J think it worth while to refer to a single case to shew the 

view which heretofore has been taken upon this distinction 
between incompetency and illegality as these words are 
found embodied in Quebec legislation. In Dcchène v. Cit/i of 
Montreal, [1894] A.C. 640, the Privy Council had to con
sider a resolution of the Corporation of Montreal under see. 
101 of the Montreal Charter which authorised the corpora
tion to make an annual appropriation of an amount neces
sary to meet the expenses of municipal administration dur
ing the current year. The self same clause which authorised 
the appropriation imposed a restriction that such appro
priation should never exceed an amount to be ascertained 
in a manner prescribed by the section. The council of the 
corporation made an appropriation in excess of the maxi
mum fixed in the section. Proceedings were taken to set 
aside the resolution and the corporation answered that the 
proceedings were prescribed in three months by force of a 
certain statutory provision, 1879 (Que.), ch. 53, sec. 12. 
which gave to a municipal elector the right in his own name 
to procure a judicial anullment of municipal proceedings 
on the ground of illegality and imposed a prescription of 
three months where the proceeding was within the compet
ence of the corporation. It was contended among other 
things that the resolution in question being incompetent 
the prescription did not apply. The promoters of the liti
gation insisted that the resolution was incompetent at least 
in so far as the amount of the appropriation exceeded the 
statutory maximum. By both the Quebec Courts and the 
Judicial Committee it was held that the complaint was a 
complaint of illegality and not of incompetence. Lord Wat
son said, [1894] A.C., at p. 644, that the resolution “was 
plainly within their competence, seeing that it exclusively 
relates to matters committed to the council by statute.’’ In 
the Court of Queen's Bench, Blanchet, J. delivering the 
judgment of the Court in (1892), 1 Que. Q.B. 206, at pp. 214 
and 215, said:—

“The appellant claims moreover that the 3 months limita
tion does not apply to the present case because in adopting
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ils resolution the appellee hail exceeded its jurisdiction. The fun. 
section cited from the charter says in fact that the right to „ 
complain would be limited to 3 months and that the résolu- 1 ' 
lion would be held provided that it was within the com- V'illk 
latency of tlie corporation. It is not necessary to confound*"1 J1" Hrl 
the question of “being able to” with the question of “com- shannon 
petence” the council had evidently the right to determine Realties. 
its budget, adding to it the sums necessary for the expendi- , 
lures of the then current year. This subject was entirely 
within its competence and jurisdiction. From that it in
cluded a sum that it hud not the right to include, it does not 
follow that the resolution was not within its competence.
There was rather an illegality which permitted a Court of 
Justice to intervene to take away that which is illegal from 
that which is legal but not to set aside the whole resolution.
The illegalities or the irregularities committed on this sub
ject could be impugned by the ratepayers in the 3 months 
fixed by the statute, with the help of a special mode of pro
cedure, but that period past, the right to impugn is for
feited. The law has given to them a summary ami effectual 
control over the acts of their representatives. Hut, since it 
is to the public interest that these proceedings of the 
corporation be, after a certain time considered valid, the 
Legislature has willed that this delay once expired should 
result in complete forfeiture with regard to the special 
remedy which it furnishes, since it declares valid and obli
gatory all that which has been done in the bounds of the 
jurisdiction of the council leaving to the Interested parties 
the ordinary resources, to the others remedies which may 
exist.” [Translated.]

1 come now to art. 50 C.C.P. This article is one that con
fers jurisdiction, a jurisdiction which, by the terms of the 
article itself is to be exercised subject to the special pro
visions of the law. It does not profess to give and it would 
he an unwarrantable extension of its purport to read it as 
giving an unrestricted and unqualified right to any subject 
of the realm to require the Superior Court to review the 
proceedings of public and private corporations ; nor can it 
properly be read as giving to each elector or ratepayer in a 
municipality without regard to the qualifications and con
ditions laid down by the statutes dealing with municipal 
institutions the right to invoke such jurisdiction in relation 
to the proceedings of the municipality ; and 1 think that 
where in relation to a given municipal proceeding or even 
a given class of municipal acts a special recourse is given to
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Can. a .specified class of persons as affording a remedy for error 
or illegality then the Superior Court in exercising its juris- 
diction under art. 50 C.C.P. (Que.) is governed by the condi- 

■ Xm""EHci ,iimK antl ,he qualifications attached by law to that right of 
®T" "recourse. At all events I think it is quite clear that where
shannon a special remedy is given by statute if that remedy suftici- 
Realties. ently appears either from the express terms of the statute 

n.ifT. j creating it or from the nature of the case to be intended to 
lie the exclusive remedy for those to whom it is given then 
the jurisdiction of the Superior Court is limited accordingly.

It is not necessary, as I have already said, to consider 
what the remedy of the aggrieved owner may be in a case 
of actual fraud and I put that case aside. In all other cases 
whether the valuation be the result of error of judgment 
or of negligence or of reckless inattention or incompetence 
the statutory remedy is in my judgment: the exclu-i i 
remedy: unless it be, and that is the point to which I will 
come in a moment, that a right to impeach the assessment 
is given under sec. 5591. I think this follows from a con
sideration of the nature and objects of the procedure itself. 
The object is to get a valuation of the taxable property of 
the community for the purpose of enabling the tax rate for 
special taxes as well for general municipal taxes to be struck 
as well as the school rate. Once the roll is complete that is 
to say, once all appeals and complaints provided for by sta
tute have been disposed of the roll becomes the founda
tion upon which the levying and the collecting of taxes 
proceeds. It is also that basis which determines the limit 
placed by the law upon the municipal indebtedness. Now if 
it lie open to any owner of property who has allowed the roll 
to be closed without taking advantage of the statutory pro
cedure to complain of excessive valuation it is obvious that 
a very wide door to uncertainty and confusion is opened up. 
Cases of fraud being eliminated if an assessment is open 
to attack upon the ground that the assessor “has proceeded 
upon a wrong principle” it will in practice be a hopeless task 
to assign a limit to the class of cases which might be enter
tained by the Courts. I think when the Legislature pro
vides for the making of a valuation roll and a special pro
cedure for disposing of complaints and then makes the valua
tion roll the basis of taxation, it is implied that all ques
tions of valuation as such are as between the owner and flic 
municipality to be considered set at rest when the express 
statutory remedies made available have been exhausted.

I come now to sec. 5591. I am disposed to think that an-
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overvaluation or an undervaluation made through sheer <'an.
negligence in the sense of neglect on part of the assessors S|.
and of the council to give any consideration to the question 
of actual value might not improperly he described as an in-, Vnxi 
stance of “illegality.” I do not think, however, that In such”T' " 11 HU 
a case of improper valuation the remedy given by sec. 5591 Shannon 
is available to an aggrieved owner because his remedy is Reai-ties. 
explicitly provided for by the section of the Cities and AiüTmTj 
Towns Act already referred to and the operation of sec.
5591 for his benefit is excluded impliedly by those pro
visions.

If I am wrong in this however I concur with my brother 
Brodeur in thinking, as I have already said, that the com
plaint preferred is a complaint of illegality rather than in- 
comjwtency and that in an far as the respondent prefers Its 
complaint i/ua ratepayer that article applies. The condi
tions governing proceedings under that article would not, 
however, affect any right the aggrieved owner might other
wise have to resist a claim for taxes on the ground of fraud 
nor would noncompliance with such conditions be an answer 
to a proceeding by the Crown in the public interest on the 
same ground.

There remains the argument based upon the Municipal 
Charter, sec. 28. This section deals with the subject of 
taxation rather than the subject of valuation. It can afford 
no basis for impeaching the assessment roll. Nor do I think 
it is a ground for impeaching the collector's roll except as 
an answer to a claim for taxes. The contention now raised 
will be open to the res[H>ndents in answer to such a claim.

The appeal should lie allowed and the action dismissed 
with costs.

Anglin, J.:—I have had the advantage of reading the 
carefully prepared opinions of my brothers Brodeur and 
Mignault. After full consideration of the record, factums 
and oral argument, 1 am satisfied to accept my brother Mig- 
nault’s conclusions that the valuations of properties in the 
impugned assessment rolls were purely fictitious and were 
made in utter disregard of real value.

The case presented is not one merely of excessive valua
tion, the result of mistake of judgment in endeavouring to 
exercise the powers conferred by the law. It is a case of 
flagrant and wilful abuse of those powers for an ulterior 
purpose. It is not a case of mere irregularity but one of abso
lute nullity oh initio, resulting from the attempt to do what 
the statute not only does not permit, but clearly forbids.
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Can. The evidence fully warrants this view which prevailed in 
the Superior Court and with a majority of the Judges in 

' the Court of Appeal, 32 Que. K.B. 520. On this aspect
Vili-e of the case I cannot usefully add to the opinions of my 

st. MicHLLjrojhcr Mjgnault and of Lamothe, C.J., and Martin, J„ in 
shannon the Court of Appeal.
Reaches. 1 also accept the statement of my brother as to the scope 

A,^|- j slid operation of art. 50 C.C.P. (Que.). Its purview and the 
limitations upon its application were stated by Lamothe, 
C.J., in the passages quoted by my brother from his judg
ments in ha Ville de la Tuque v. Uesbiens (1919), 30 Que. 
K.B. 20, and were briefly reiterated by Greenshields, in 
the recent case of Ale ville V. School Trustees of New Glas
gow (1921), 33 Que. K.B. 140, at p. 144.

I agree that the remedies afforded by R.S.Q. 1909, secs. 
5707 and 5715, and by sec. 5591, are not, under the cir
cumstances of this case, exhaustive, and that the right to 
invoke art. 50, C.C.P. (Que.), remains unaffected by the 
three months prescription which R.S.Q. 1909, sec. 5634, 
imposes. Where an assessment is void ab initio, the tri
bunals provided by R.S.Q. 1909, secs. 5707 and 5715, have 
no jurisdiction to deal with it. They can neither amend nor 
confirm it or give it validity. Toronto R. Co. v. Toronto. 
[1904] A.C. 809, at p. 815. No doubt it is in the public in
terest that ratepayers should ordinarily be restricted to the 
method prescribed by the Cities and Towns’ Act, R.S.Q. 1909 
tit. XL, ch. 1, for obtaining redress in cases of overasscs-- 
ment or of irregularities. But this is not an ordinary case; 
it is a most extraordinary case of deliberate abuse of a 
statutory power amounting to a fraud upon such power. 
The supervising control conferred by art. 50 on the Superior 
Court is designed to provide for such cases.

I do not overlook the restrictive words “in such manner 
and "orm as by law provided,” which are appended to "the 
superintending and reforming power, order and control of 
the Superior Court” conferred by art. 50. But those con
cluding words of the article do not import that resort to 
it cannot lie had wherever a special means of redress of 
limited scope is afforded by the statute which confers the 
power the exercise of which the Court is asked to supervise 
—at all event, where, as here, it is established that the im
pugned act was beyond the competence of the corporation. 
Déchène V. City of Montreal, [1894] A.C. 640, at p. 642. 
No question of the -sufficiency of the plaintiffs' interest under 
art. 77, such as was dealt with in Robertson v. Montreal
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( 1915), 2G D.L.R. 228, 52 Can. R.C.R. 30, arises in this case. 
I cannot assent to Ihe suggestion that in every case of ultra 
rires action under art. 50 C.C.P. (Que.) must be at the in
stance of the Attorney-General.

The only serious difficulty that I perceive arises from the1 
plaintiff's delay in seeking relief, which, it is urged, war
rants an inference of acquiescence by them in the assess
ment of which they complain. Hut such an inference should 
not be drawn merely from failure to take advantage of the 
special means afforded by the Cities and Towns’ Act for 
obtaining relief against irregularities in the preparation of 
the rolls or in a case of mere overvaluation. If it should, 
art. 50 could never be invoked in such cases.

Apart from the failure to proceed either under R.S.Q. 
1909, secs. 5707 and 5715, or under sec. 5591, I do not find 
in the record anything to sustain the plea of acquiescence. 
While high assessments may have tended to improve the 
plaintiff’s prospects of selling their lots, there is no proof 
of such collusion on their part as might have amounted to a 
lin dr non recevoir, or have precluded them from averring 
that the defendant had committed an abuse of its statutory 
power or a fraud upon it. An absolute nullity does not 
acquire life and vigour because it is not attacked. Kn- 
forcement of it may be successfully resisted when the at
tempt to enforce it is made. To allow mere delay without 
proof of collusion or acquiescence to defeat the plaintiff's 
demand for action under art. 50 C.C.P. (Que.), which 
neither rests on equitable grounds nor involves the exercise 
of discretionary power, would be to introduce a prescription 
for which the law does not provide.

But, with respect for the contrary opinion of my brother 
Mignault, I prefer the view, which prevailed in the Court 
of King’s Bench, 32 Que. K.B. 520, that the relief to be 
granted the plaintiffs should not be restricted to avoidance 
of the assessments of their own properties. Their claim 
rests on nullity of the assessment roll resulting from the 
utter disregard of the requirement of the statute that pro
perty shall be assessed at its true value (sec. 5696) which 
the evidence, notably that given by the appellant’s Secre
tary-Treasurer, Joseph A. Pesant, and by Francois C. 
Laherge, shows prevailed generally in the preparation of it 
by the municipal authorities. Excessive valuation in viola
tion of art. 5696 renders futile the provision limiting the 
annual rate of taxation to 2', (R.S.Q. 1909, sec. 5730), 
Corp. of St. Boniface v. Town of Transeona, 39 D.L.R. 148,

S.C.

Vail
St. Michix

v
SHANNON
Itr.ALTir.s.

Anclla. ■'
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' '»"• 56 Can. S.C.K. 62.
SC. If the exveaa in valuation ha<l merely affected the plain- 
— tiffs' subdivision, I should have had some ilifficulty in liold- 

St 'm'iui*,'"* lhl‘ ceae <li«l not fall exclusively within R.S.Q. 100», 
r secs. 5707 and 5715, or within sec. 5501, and that it was 

Shannon not merely a case of mistaken overvaluation. It is because 
Rr.Ai.Tin. gross overvaluation is shewn by the defendants’ plea (para, 
iinainr. j lib) and by the evidence to have been systematic that a case 

of Haunting restrictions on a statutory power such as re
sults in absolute nullity has I wen clearly established. In 
such a case, a plaintiff in my opinion is entitled to invoke 
the supervising control conferred by art. 50 C.C.P. (Que.). 
As put by Lamothe, C.J., in I.a Ville de In Tuque V. Ileubieu*. 
.10 Que. K.H 20, “C'est l’action populaire."

The collection rolls, of course, fall with the assessment 
rolls. 1 also concur, however, in the view that as to tin 
respondents the collection rolls are invalid la-cause clearly 
in contravention of sec. 28 of 1015 (Que.), ch. 100.

I would for these reasons dismiss the apia-al with costs.
liltoDKUR. J.:—In its action, taken February 25, 1020. the 

respondent. Shannon Realties, asked that the valuation and 
assessment rolls for the years 1915, 1016, 1918 and 1010. 
which were homologated by the municipal council of lIn- 
town of St. Michel, be declared irregular, illegal and ulleii 
vire*.

The town of St. Michel pleads the legality of these rolls 
and alleges that the Shannon (’<>. acquiesced and that this 
action was taken too late.

The company’s action was maintained by the Courts 
below, Allard and Rivard, JJ„ dissenting in the Court of 
Appeal, 112 Que. K.H. 520.

The town of St. Michel is governed by the Cities and 
Towns Act, R.S.Q. 1000, secs. 5256 el *eq. It is also gov
erned by a special charter which provides that lands under 
cultivation shall be taxed on the Irasis of one quarter of tin- 
value shewn on the valuation roll.

The assessors of the municipality prepared the valuation 
roll for the years in question ( R.S.Q. 1900, sec. 56961. Tin- 
required notices were given, but the plaintiff did not deem it 
ex|>edient to complain and did not appeal to the Circuit 
Court which had jurisdiction under R.S.Q. 1900, sec. 5715 
et *eq. to have the valuation affecting its property changed.

It allowed several years to elapse without paying any 
taxes; and now, after being sued by the town of St. Michel 
for taxes, it takes the present action to quash all these valus-
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lion anil assessment roll*. It complain* that the aHaeasor* Can. 
ami the municipal council over valued the propertie* in the g(. 
municipality anil that the roll* did not give effect to the — ' 
proviaion in the charter whereby land under cultivation v'ut 
must not be taxed for an amount exceeding one quarter of" T' IIE" 
its value. Shannon

The question in, can the plaintiff now exercise this right ltKA1TI>> 
of action or is the right prescrilied? aruimr. j.

If we consult the Cities and Towns' Act, we see that the 
Legislature carefully indicated the course to lie followed in 
preparing the valuation rolls and to safeguard the rights of 
interested parties. The assessors must prepare the valu
ation roll of taxable properties at the time ordered by the 
council (K.S.Q. 1909, *ec. .7690). After the roll is completed 
they de|M)sit it in the office of the council and public notice 
t liai it has been so dc|H>*ited is given by (he clerk during the 
two following days, and interested persons are notified that 
these rolls will remain o|K‘ii for their inspection for thirty 
days after they are deposited (R.S.Q. 1909, sec. 5705).
Then, if anyone wishes to complain of the roll, he may ap
peal to the council during these SO days (R.S.Q. 1909, sec.
5706), anil the council, at its first general meeting, hears 
and determines these complaints (sec. 5707). But the com
plainants have a recourse by way of appeal to the Circuit 
Court from the decision of the council; and there, before the 
Circuit Court, the proceeding* must lie taken with the great
est diligence (secs. 5715, 5716, 5717, 5720).

As can lie seen, the plaintiff complains that its property 
lias been assessed at too great a value, and that is the motive 
which led it to take the present action in the Superior Court ; 
and it invokes for this purpose art. 50, C.C.I*. (Que.), which 
provides that corporations are subject “to the su|ierintend- 
ing and reforming power, order and control of the Superior 
Court."

This powei of the Superior Court is not absolute, for art.
46 of the Code says that the Superior Court "has original 
jurisdiction in all suits or actions which are not exclusively 
within the jurisdiction of the Circuit Court."

Article 54, C.C.P. (Que.), which treats the jurisdiction 
of the Circuit Court, indicates certain cases where that 
Court “has ultimate jurisdiction to the exclusion of the 
Superior Court."

The jurisdiction of the Superior Court is therefore not 
absolute; and art. 50 states clearly that this right of super- 
vision and control over Inferior corporations anil tribunals
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must be exercised “in such manner and form as by law 
provided."

In the Fifth Part of the Code, arts, 978 ft *<</., we find 
St ^,the proceedings affecting corporations and public offices 

* ,.c “'Article 978 gives the Attorney-General the right to prose- 
shannon cute a corporation which violates the statutes to which it is 
Rt.Ai.TiKB. subject. Article 987 gives any interested person the rigid 
Hn.it,‘ur. j. to complain when an individual exercises illegally a public 

office.
Inferior Courts which exceed their jurisdiction are sub- 

ject to the writ of prohibition (art. 1009). Chapter 65 gives 
us a means of recourse against the procedure and judgments 
of inferior Courts and states the cases in which a writ of 
certiorari can be issued (arts. 1292 et teq.).

That is how the legislator has fixed the jurisdiction of the 
Superior Court in the Code of Procedure.

We have, however, in our statutory law, formal disposi
tions relating to the jurisdiction of the Courts. Thus, for 
example, the Cities and Towns’ Act gives jurisdiction in 
matters of municipal valuation to the municipal council and 
the Circuit Court (R.S.Q. 1909, secs. 5706, 5709, 5715).

Is this jurisdiction exclusive and has the Circuit Court a 
right of ultimate jurisdiction in such matters to the ex
clusion of the Superior Court?

This question of the respective jurisdictions of the Cir
cuit and Superior Courts has been the subject of numerous 
discussions before our Courts, especially as regards rural 
municipalities which, as we know, are governed by the 
Municipal Code.

The Circuit Court had, by art. 100 of the old Municipal 
Code, the right to quash any by-law or resolution, but that 
article added :—

"This article does not exclude the right of causing a 
resolution of procès-verbal of a municipal council to be set 
aside by the Superior Court; provided that the costa in
curred in the suit shall not exceed the costs and disburse
ments which would have been payable if the suit had 
originated in the Circuit Court."

This last disposition has given rise to great uncertainty 
in the jurisprudence.

Nevertheless there can be no doubt that under the Muni
cipal Code the Superior Court and the Court of Review have 
jurisdiction over the resolutions of the municipal council.

A great number of these decisions have been cited in the 
present case—decisions which were rendered under the
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Municipal Code. 1 do not think that they apply here for fan. 
the excellent reason that our Cities and Towns’ Act has no S(. 
such disposition as is found in art. 100 of the Municipal -L—l 
Code. Ville

In the case submitted to us, the Shannon Co. had the" ' ,t 
right by virtue of the Cities and Towns' Act to bring a Shannon 
complaint against the valuation roll within the delay pro- r^™ra. 
vided by the Revised Statutes. It could also appeal from "roci.ur, J. 
the council's decision to the Circuit Court. It did not see 
lit to do so.

This jurisdiction which the statute gives to the Circuit 
Court appears to me to be absolute and cannot be the object 
of a suit before the Superior Court under art. 50 C.C.P. 
(Que.) It seems evident to me that the procedure indicated 
in the Cities and Towns’ Act for the valuation of 
properties and for the contestation of the valuation roll 
must be used in as summary a manner as possible so as not 
to delay the levying of the taxes and paralyse the proper 
functioning of the municipal administration.

It seems to me evident that in the present case the Cities 
and Towns’ Act, by giving the Circuit Court the jurisdic
tion it has over the valuation of property, clearly shows the 
intention on the part of the legislator to deprive the 
Superior Court of its common law jurisdiction in order 
to give that jurisdiction to the Circuit Court.

The plaintiff, the Shannon Co., complains that its property 
is over valued. It should then have complained to the muni
cipal council and afterward, by way of appeal, to the Cir
cuit Court. Now, having failed to do that, it finds itself 
deprived of the right to bring its case before the Superior 
Court.

It is a matter of principle that the jurisdiction of the 
Superior Court is not removed by a statute unless there is 
a positive text or unless the statute contains expressions 
which show clearly the intention on the part of the legisla
tor to that effect, or unless a new tribunal is created with a 
jurisdiction incompatible with the common law jurisdiction 
of the Superior Court.

I have therefore reached the conclusion that the Superior 
Court did not have the power to hear this question of land 
valuation which was within the exclusive jurisdicton of 
the Circuit Court.

But the plaintiff also pleads that the valuation and assess
ment rolls were not made in accordance with law and that
M-70 D.1..R.
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('*r it has the right to ap|>eal to the Superior Court to have 
gy_ them quashed.

Ville There is no room for doubt that, if the rolls are illegal the 
St. Michel,daintiff could ask to have them quashed by action before 
Shannon the Superior Court, R.S.Q. 1909, sec. 5591, says: “Any 
Realties, proces-verhal, roll, resolution or other order of the council, 
,ln— , ma.v be set aside by the Superior Court of the district in 

"which the municipality is wholly or partly situated, by 
reason of illegality, in the same manner, within the same 
delay, and with the same effect as a by-law of the council, 
and shall be subject to the provisions of secs. 5603 ami 
5633."

Sections 5623 rl un/. R.S.Q. 1909, indicate the manner of 
contesting these by-laws and sec. 5624 declares positively 
that the right to take such action is prescribed by three 
years.

The plaintiff did not see fit to complain within this delay. 
1 am even persuaded to believe that it was satisfied to have 
its municipal evaluation as high as possible so that it might 
sell the property at a higher price; but now that the “boom" 
in real estate which existed at the time has come to an end, 
is seeks to set aside the valuation rolls which it probably 
used at the time to find purchasers at a very high figure.

This question of prescription was the object of an im
portant decision in the case of Déckrne v. City of Montnal, 
[1894] A.C. 640. The Privy Council, called upon to exam
ine in that case the provision of the charter of the City 
stating that a municipal elector might demand the annul
ment of an appropriation for money expended within three 
months for cause of illegality but that after that delay the 
right was prescribed and the appropriation was valid, held 
“that on the expiration of the 3 months the elector's statu
tory right was at an end, and could not be extended by 
any procedure clause (see art. 3 C.C.P. (Que.)) which pre
supposed an existing right of action and regulated its exer
cise."

Lord Watson, in rendering judgment, says [1894] A.C. 
at p. 642, of these provisions of the law :—

“They confer upon each and every municipal elector the 
right, which he had not at common law, to challenge on 
the score of illegality, any corporate appropriation of money 
to meet the expenses of the current year, subject to the
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vnnilition that the right shall prescribe, if not exercised Cm. 
within three months from the time when the appropriation 
comes into force. They also confer upon the corporation —i— 
an absolute immunity from liability to have the legality of V"'IK 
the appropriation iiuestioned, at the instance of any personST' ,,lrHt:l 
whatsoever, after the lapse of these three months." Shannon

Now in the present case, the law relating to town torpor- Rsai-ties. 
allons declares explicitly that the rolls can lie contested nru*ur. j 
for illegality within the three months following their com
ing into force. The plaintiff was therefore late in taking 
action and that action should have been dismissed. The 
right to do a thing and the exercise of that right must not 
lie confused. When the law says that a right will be lost 
if not exercised within the delay it fixes, it establishes a 
déchéance, Dalloz, Repertoire, rerbo "Prescription," sec. 1, 
para. 1, no. 3.

This question of prescription has produced an unsettled 
body of jurisprudence. Thus in 1907 the Court of Review,
Tellier, Lafontaine and Hutchison J.I., confirmed the judg
ment of Curran, J„ in the case of Emard v. Boulevard SI.
Paul, 33 Que. S. C. 155, which had decided that the action in 
nullity cannot lie taken thirty days after the coming into 
force of a resolution of a municipal council unless taken 
by a rate payer having a direct and special interest.

In the case of Allard v. SI. Pierre, (1909), 36 Que. S.C.
408, four Judges of the Suiierior Court were equally divided 
on this question, the majority of the Court of Review being 
of the opinion that every rate payer may demand by direct 
action the quashing of a municipal by-law which is ultra 
rirett, notwithstanding the special recourse by way of peti
tion provided by the act.

In a case of Aubertia V. La Ville de Maisonneuve ( 1905),
7 Que. V.R. 305, the Judges were also equally divided on the 
question as to whether or not a rate payer had a recourse 
by way of direct action.

The Court of Appeal has more recently decided that the 
Superior Court has jurisdiction in an action to pronounce 
valuation rolls illegal, even after the delays, and that this 
action escapes the prescription by three months which ap
plies in the case of a petition to quash for cause of illegality.

La Compagnie d’Eau v. Ville de Montniagny, 25 D.L.R.
292, 24 Que. K.R. 416; La Ville de la fugue v. Desbiens,
30 Que. K.B. 20; Northern Lands Co. V. Town of St. Michel 
(1919), 28 Que. K.B. 378, 26 Rev. de Jur. 137; Laberge V.
City of Montreal, 27 Que. K.B. 1.
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Can. This revent jurisprudence of the Court of Appeal appears 
ÿ"7T to me contrary to the decision rendered in the case of 

Dédie nr V. City of Montreal, [1894] A.C. 640. It is neves- 
s V£“ 8ery’ in **,t" Interests of municipal administration, that per- 
.1. jckelsoiis ||avjMg complaints, who are not satisfied with the de- 
shannon visions of municipal councils, should appeal to the Courts 
Reai.tiss. wjthin the legal delays. They should not wait for years 
Minn.uii, j. before doing so.

I think that the plaintiff’s action is tardy and that the 
judgment which maintained it should be reversed with 
costs.

Mignault, J.:—There are few legislative dispositions 
which are appealed to more often than art. 50 C.C.P. (Que.) 
especially in matters coming under the Municipal Code and 
the Cities and Towns’ Act.

In a recent decision. Ville de la Tiei/ur V. De ultima, 30 Que. 
K.B. 20, Lamothe, C.J., at p. 21, made a statement of prin
ciples which it is important to cite at length. He said:— 
“Two great principles have been laid down in previous 
decisions and by them we must be guided. Article 50 
C.C.P. may always lie ap|>ealed to in matters of absolute 
nullity. In matters of illegality resulting from informality 
or irregularity, recourse must be had to the special proce
dure provided by the Act.”

Further on Lamothe, C.J., says :—“The Courts have often 
annulled municipal decisions which produced crying in
justice as regards one or more rate payers. The fact that 
a decision appears arbitrary, oppressive and abusive may 
lead the courts to regard it as null ah initio. The tendency 
of the jurisprudence has been to consider a crying abuse of 
power as equivalent to an excess of jurisdiction. The 
words ultra rirrn have thereby been given a broader mean
ing. Article 50 C.C.P. is the text always relied on when 
such decisions are attacked. To take advantage of art. 
50 C.C.P., must a plaintiff show a special interest, different 
from that of the other rate payers? If the decision attacked 
is tainted with absolute nullity, the plaintiff is not obliged 
to allege or show a special interest. That is the popular 
action. If the decision is oppressive, unjust and abusive in 
respect of several rate payers, it is only one of these who 
can complain. All that I have said above has been sanctioned 
by many decisions, and the jurisprudence thereby estab
lished is no longer open to question.”

If we only consider the jurisprudence of the Court of 
Appeal 32 Que. K.B. 520, I think the Chief Justice’s state-
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ment of principles constitutes a faithful resume of that Can. 
jurisprudence. ^7

I shall only mention a few cases. There are many others —— 
which are mentioned in a note to the opinion of Martin, J. in„ v", t: 
Les Commissaires d'écoles dr SI. Félicien v. Hébert (1921), ,,UHU' 
31 Que. K.B. 458, at p. 461 (affirmed (1921), 68 D.L.R. Shannon 
173, 62 Can. S.C.R. 174). See also: Carpentier V. La Cor- Rea'-t'es- 
potation de St. Pie (1920), 31 Que. K.B. 335 where the dis- a™n.ui.. j. 
tinction is made between relative and absolute nullity in 
respect of municipal acts.

In two cases which the respondent cites, La Compagnie 
D’Eau v. Town of Montmayny 25 D.L.R. 292, 24 Que. K.B.
416 and Ricard v. Corp. of the Pariah of Wickham-West, 25 
Que. K.B. 32, it has been held that a municipal valuation roll 
in which the taxable properties are, taken as a whole, given 
a value less than their true value, is illegal and null : that 
the remedy in this case is the action to quash ami not Hie 
appeal to the Circuit Court; that any one who is a rate 
Iiayer has, by that fact alone, sufficient interest to bring tIn
action.

In Laberge v. City of Montreal, 27 Que. K.B. 1, it was 
held that the Superior Court has jurisdiction in an action 
to declare illegal the municipal valuation of an immovable 
by the assessors of the city of Montreal when the object of 
the action is not only to decrease the amount shown on the 
valuation roll, but also to have it declared that the principle 
of valuation itself is erroneous, as in the case where the 
municipal assessors have ignored the owner's right to have 
his property valued as land under cultivation and treated 
it as building lots.

In Northern Lands Co. V. La Ville St. Michel, 28 Que.
K.B. 378, the Court of Appeal held that the recourse given 
by the Cities and Towns’ Act against a valuation roll is not 
limitative and that the Superior Court has jurisdiction to 
annul such a roll when in its entirety it is composed on an 
illegal basis.

Finally, in Corporation of St. Alexia des Monts v. Mc- 
M nr ray (19191,29 Que. K.B. 18, prescription by three years 
(art. 433 M.C.) was held inapplicable in the case of an 
action before the Superior Court to quash a municipal by
law, brought by a person who had a special and direct in
terest in attacking that by-law, and the following principle, 
which I quote from the summary, was laid down :—“Al
though the courts should abstain from interfering with 
municipal matters, it is their duty to interfere with the
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exercise of powers conferred upon municipal councils 
where the latter acts are so unreasonable, unfair or oppres
sive as to constitute an abuse of those powers."

St Michel Surely the jurisprudence is firmly established on this 
,, point, and no person doubted it when I was practicing as 

shannon an advocate at the Montreal Bar. It remains to be deter- 
RBaltics. mine(| jf this is according to law.
Mn-n.uii. j R.S.Q. 1909, sec. 5591 (Cities and Towns' Act) says that 

reports, rolls, resolutions or other pronouncements of the 
council may be quashed by the Superior Court for cause of 
illegality, in the same manner and within the same delay and 
with the same effect as a by-law of the council.

And sec. 562.1 enables any municipal elector, by a peti
tion presented in his name to the Superior Court or one of 
the Judges thereof, to have any by-law of the council quash
ed for cause of illegality, with costs against the municipal
ity. The right to take this action is prescribed by three 
months from the coming into force of the by-law (sec. 
5614).

If we compare these disjrositions with those of the Muni
cipal Code, we find that it is to the Circuit Court of the 
county or district, or to the District Magistrate’s Court that 
recourse must be had to quash by-laws or other municipal 
acts "for cause of illegality" (art. 410). The procedure is 
by way of ordinary action, and any elector or interested 
person may sue (art. 411). The right of action is pre
scribed by three months from the passing of the act or pro
ceeding complained of as being illegal (art. 411, para. 1). 
and the special recourse given by these articles does not ex
clude the action in nullity in cases where it lies by virtue 
of art. 50 C.C.P. (Que.) ; but the costs of the action in nullity 
cannot in any case exceed those of a fourth class action in 
the Superior Court (art. 433 para. 2.).

The provision of the second paragraph of art. 411, which 
is taken from art. 100 of ihc old Municipal Code, docs nut 
figure in the Cities and Town»' Act, but the Superior Court, 
in the case of cities and towns, as of other municipalities, 
has always taken cognisance of the action in nullity on tin 
authority of art. 50 C.C.P., (Que.), without regard to the 
prescription by three months, in cases of radical nullity of 
municipal acta, or when such acta are done without juris
diction or when they constitute an abuse of power or air 
oppressive. And although the Cities and Towns' Act and 
the Municipal Code speak of quashing for cause of illegality, 
that is understood to mean defects which involve relative

Can.
8.C.

Ville
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nullity only and are therefore susceptible of being covered
by inaction during the delay prescribed for the recourse in 7777
nullity.

It seems to me imimssible to condemn this jurisprudence» Ville 
without ignoring the general and positive scope of art. 50, T' ,!' HEI‘ 
which mentions amongst other persons subjected to the Shannon 
right of supervision and control of the Superior Court, ai t os. 
Iiodies politic and corporate within the Province. It is true n„-n.uu. j 
that the right of control is to lie exercised, according to the 
terms of the article, "in such manner and form as by law 
provided," but that does not mean, in the case of municipal 
bodies, that there is no other recourse than the petition to 
iiuash. This power of control, I lielieve, nevertheless has 
in view unforeseen cases or cases which are not sufficiently 
covered by the special dispositions which I have cited; but 
if there is absolute nullity, want or excess of jurisdiction, 
abuse of power or oppression, the Superior Court will lie 
within the limits of its jurisdiction in taking cognisance of 
the action in nullity, and to deny it this right would be 
equivalent to nullifying the effect of art. 50 which, before 
the Code was enacted (it goes back as far as 1849 (Can.), 
ch. 88, sec. 7), was always regarded as a fundamental rule 
of the jurisdiction of the Superior Court.

I may add that in the case of Dickcne v. Citu of Montreal,
[1894] A.C. 640, even if sec. 2329, R.S.Q. 1885, now art.
50 C.C.P., had not been cited, the Privy Council recognized 
that the dispositions of the Charter of Montreal permitted a 
municipal elector to attack, within three months, a vote of 
money, for cause of illegality.

"Do not interfere with any right existing by law to im- 
Iieach the appropriation, after the expiry of the three 
months, upon the ground that it was beyond the competence 
of the corporation.” (per Lord Watson at p. 642.) I have 
not lost sight of the decision of this Court in Robertson v.
City of Montreal, 26 D.L.R. 228, 52 Can. S.C.R. 30. There it 
was a question of a demand in nullity of a resolution 
adopted by the council authorizing the passing of a contract 
with an autobus company in certain streets of the city.
This resolution was attacked by a rate payer who pretended 
to have the right to take action in consequence of the fact 
that several shares of the Tramways Company had been 
transferred to him to enable him to sue, but who, in the 
course of the suit, had renounced (his right?) to avail him
self of his quality of shareholder in that company. It was 
held, confirming in that respect the judgments of the pro-
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s.c.
C*n- vineial Courts, that in the absente of proof of a special 

interest prejudiced by the resolution attacked, Robertson 
could not sue,

„ , In that case, the opinion was expressed that an efficacious
v remedy in such a case would be an action by the Attorney- 

Shannon General under art. 078 C.C.P. (Que.) I do not think this 
Realties. cjecision is sufficient to overrule the jurisprudence I have 

j cited. Even supposing that article 978 C.C.P. did authorise 
the Attorney-General to sue a corporation which acted 
contrarily to its charter or which abused its corporate 
power#—and that article has never, so far as I know, been 
invoked in practice to obtain the intervention of tile 
Superior Court in the cases covered by art. 50 C.C.P.—1 
see nothing to prevent a person having the required interest 
from himself asking the Superior Court to exercise the 
iwwer of supervision and control which lielongs to it by 
virtue of art. 50. And certainly the decision in Robirtmii 
v. City of Montreal, 26 D.L.R. 228, docs not condemn the 
jurisprudence firmly established in the Province of Quebec 
to which 1 have already referred.

I have felt that this statement of principles would lie use
ful for a better appreciation of the case before us. The 
plaintiff-respondent derived its authority from the fact that 
it was owner of immovables in the city of St. Michel, seized 
the Superior Court in 1920 of an action complaining of its 
assessment in the municipal valuation roll in respect of its 
property for the years 1913, 1914, 1915, 1916, 1918 and 
1919, and further alleged that that valuation was made in 
contravention of sec. 28 of the Act 1915 (Que.) ch. 109, 
the respondent’s property being land under cultivation or 
farm land or pasture land : that in order to obtain a borrow
ing power denied it by law and so deceive its bond holders 
and other creditors, the appellant had raised the general 
valuation of the properties in the municipality to a multiple 
of their real value, in contravention of R.S.Q.. 1909, sei 
5696 to such an extent that the Courts had reduced assess
ments made at $6,000 and $3,000 per arpent to $500.0911; 
and that the compilation of the rolls on this basis was an 
abuse and an excess of power on the part of the appellant. 
The respondent concludes for the annulment of the valua
tion and assessment rolls.

The evaluation of the immovables in the municipality for 
the purpose of compiling the valuation roll is one of the 
functions of the municipal council and must lie carried out 
according to the real value of the property (arts. 5696
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rt set/. ). The municipal council revises the roll and hears <'«li
the complaints of interested persons (art. 57071, and an S(. 
appeal lies from its decision to the Circuit Court of the 1- 
county or district or to the District Magistrate’s Court, V.I|LK 
(see. 5715). Sr. Mi. am.

The respondent took a similar ap|>eal against the assess- Shannon 
ment of its properties in 1017 and succeeded in obtaining Kkauiks. 
a reduction in the valuation to $500 per arpent; but the j
value mentioned in the roll in the following years was 
nevertheless raised to a ligure greatly exceeding that sum.
It is appropriate to add that the respondent desisted from 
its attack against the valuation and assessment rolls for 
1913 and 1914, for the reason, we are told, that the taxes 
for those years were prescribed.

The Superior Court reached the conclusion that the valu
ation of the respondent's properties was fictitious; that the 
assessors had valued the properties ”u|M>n a wrong prin
ciple,” falsifying their real value, and had exceeded their 
powers ; and that the valuation rolls for 1915, 1910, 1918 
and 1919 had been made in excess and abuse of the appel
lant’s powers, and were ultru firm, null and void.

This judgment was confirmed by the Court of King’s 
Bench, 32 Que. K.ll. 520, Allard and Rivard, JJ„ dissenting 
as to the annulment of the valuation rolls, but holding the 
opinion that the assessment roll should be i|Hashed as re
gards the respondent for cause of violation of the rule of 
sec. 28 of the Act, 1915 (Que.), ch. 109.

If it is true that the valuation of the respondent’s pro
perty is fictitious, 1 would have no hesitation in saying that 
the Superior Court could annul it. To determine this capi
tal fact 1 have read all the evidence attentively. Relying 
on the subdivision of the property into town lots, although 
its agricultural destination was not changed, the appellant’s 
assessors, with the approbation of the council which homo
logated the roll, valueil lots of 25 feet frontage by 95 feet in 
depth at sums varying from $",65 to $6011, which means 
that the whole property was valued at something like 
$6.685, per arpent. Resides that, the assessors valued the 
streets shown on the subdivision plan ul 10 cents a foot and 
the lanes at 5 cents a foot. The valuation for 1919 is a 
little less, namely $347,578 for the whole property, while in 
the preceding years it was valued at $528,104 for 1918,
$523,529 for 1917, $526,085 for 1916 and $528,011 for 1915.
This property, when speculation in real estate was at its 
height, had been purchased, together with a part sold
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fan. several years ago to the school commissioners, for the sum 
of $207,500. It has been shown that for several years no 

—Lf purchasers have been found for subdivision lots. With the
Vu.lk exception of the part sold to the school commissioners, only 

St. MicHEL_.jx ]ols nu( 0j njne humired were sold and paid for. The 
Shannon streets and lanes shown on the plan had been under culti- 
Rf.altibs. cation for two or three years before the action was taken, 

Hianeüïï. j like the rest of the land, for the whole, with the exception 
of what was sold, is leased to a farmer named Scott, who 
has occupied and cultivated it for some thirty years, for an 
annual rental of $225. In these circumstances, to value a 
piece of land under cultivation, even though it may have 
been subdivided at the time of the purely transitory real 
estate "boom," at over $fi,000 per arpent, does not consti
tute a real valuation such as is contemplated by US Q 
1009, sec. 5696. On the contrary it is a fictitious valuation 
and bears no relation whatever to the real value of the land 
The Circuit Court reduced the valuation for 1917 to $500 
per arpent, and the following year, in 1918. the assessors 
and the council reverted to the fantastic valuation of more 
than $6,000 per arpent. 1 do not think it is possible to find 
a recorded case of such flagrant and oppressive abuse of 
power.

If in the circumstances the Superior Court could not ex
ercise the power of su|>ervision and control given it by art. 
50, it would be tantamount, as I have already said, to strik
ing that article from the Code. The objection is raised that 
the respondent could have done in 1915, 1916, 1918 and 1919 
what it did in 1917, namely, appeal to the Circuit Court 
The evidence shows that negotiations were carried on lie- 
tween the parties with a view to reaching an agreement, but 
these negotiations failed. There was certainly no acituiesc- 
ence on the part of the respondent. And the appeal to the 
Circuit Court shows that there must have been an error of 
judgment on the part of the assessors. But if the law was 
flouted, if, instead of valuing the respondent's property in 
a proper manner the assessors gave it a purely fantastic and 
arbitrary value, if they abused their power, I cannot, for my 
part allow this fictitious value and abuse of power to subsisi 
on the ground that no appeal was taken to the Circuit Court. 
In such circumstances, it belongs to the Superior Court to 
protect the citizens against oppression anil the arbitrary 
exercise of power. As I have said, the jurisprudence of the 
province of Quebec has recognized for a great many years 
this jurisdiction of the Superior Court, and I think, with



70 D.L.R.] Dominion Law Reports. 803

great respect, that that jurisprudence must lie accepted h.v Que. 
this Court. jrg"

Furthermore, there has been violation of sec. 28 of the 
Act 1915 (Que.) ch. 109, of which the first paragraph reads 
as follows:—“All land under cultivation or farmed or used 
as pasture for live stock, as well as all uncleared land or 
wood lots within the municipality, shall lie taxed, for a term 
of ten years, to an amount proportionate to one-fourth of 
its value as entered on the valuation roll, upon the condition 
that such proportionate amount shall not exceed one hun
dred and fifty dollars per acre, including the buildings 
thereon constructed."

The property in question is undoubtedly land under culti
vation or used as pasture for live stock, and the respondents 
could not lie taxed for a value exceeding $150 lier arpent.

It has been saiil that that would involve the nullity of the 
assessment roll. For the reasons I have given, 1 think the 
valuation roll itself should he set aside.

However, I would not annul that roll except insofar as the 
respondent is concerned. It took its action as owner of 
immovable property in the municipality and its interest is 
limited to obtaining a reduction in the valuation of its 
property. It does not seem to me that the respondent has 
taken the popular action (action populaire), despite its 
conclusions which exceed its interest, and the other pro
prietors in the municipality, several of whom have appealed 
to the Circuit Court, are not in the case anil do not complain 
of the valuation rolls. The appellant's valuation rolls are 
not before us, but only extracts which concern the respond
ent, anil the proof regarding the other valuations does not 
seem to me sufficient to quash the whole roll. I would there
fore modify the judgment of the Superior Court and would 
only annul the valuation of the respondent's property; and 
it follows that the assessment rolls in .Rising taxes u|x>n the 
respondent based on that valuation must also be annulled 
as regards the respondent. This change is sufficiently im
portant to give the appellant half of its costs in this Court 
and in the Court of King's Bench 32 Que. K.B. 520. The 
respondent is entitled to all its costs in the Superior Court.

Appeal allowed.

I.ANCLOI8 v. CHAIT’T.
(Quebec Cnart of King'* Bench, Martin, Flynn. Allard, Tellier and 

Hnicard, JJ. April ~0, 1921.
Vknoob ami pcrchaser (fill—3!>>—Riohts as intervenant—Deed

UP IMINATION.
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Quo. A father who has made a donation inter vivo* of his farm pi
pert y to his son, reserving to himself the right of habitation and 

K.B. usufruit, and a hypothec on the property as security, ha n.
-----  interest as intervenant in opposition to an action against tin

LANGLOIS for the enforcement of an agreement for the sale of the property
’• by him, the donor’s rights under the deed of donation not having

Chaim t. been affected by the sale.
Vendor and purchaser (tIC—10)—Deed to property—Maritai 

stati r—Description -Farm—Certificate of titu:.
A vendor’s duty to sign a sufficient deed for the property sold 

is not affected by the change of his civil status by marriage since 
the contract; nor can he object to the signing of the deed becau.-e 
it contained a declaration of superficial area, the property sold 
being a “farm” and described the same way as in the deed of 
donation under which it was acquired; nor can he* refuse signing 
the deed because it required him to deliver a certificate of title 
free and clear of all encumbrances, having agreed only t-> a 
certificate of hypothecs under the contract.

Appeal from the judgment of Guerin, J.
On June 4. 1911, Louis Chaput senior, the intervenant, 

made a gift inter rirot to his son Joseph Chaput, the re
spondent, of a piece of land at Varennes, reserving to him
self a right of servitude, habitation and usufruct. The 
donee was to pay him a sum of money and to furnish 
security in the form of an hypothec on the property. On 
June 16, 1919, Joseph Chaput, wishing to sell the property, 
went with Langlois, his architect, to see a notary. After 
discussion, they instructed him to prepare the deed ot sell 
which they afterwards signed, hut at that time they only 
signed the following writing:—

“Chaput sells his ‘Petit Hois’ property $15,000: $4,000, on 
November 1, 1919 and the lia lance $11,000, on demand, on 
or about November 2 of each year and not at any other 
time, after one month's previous notice.—Interest 5'. per 
year from November 2, 1919.—The vendor leaves on the 
premises 15 loads of hay which the purchaser shall cut him
self at the next harvest. Chaput the elder must free the 
land, and should he fail to do so, the vendor promises to 
see that the purchaser shall not be called upon to per
form any of the vendor’s obligations towards his father: 
and if the purchaser is obliged to perform any of these 
obligations, the vendor must indemnify him. The vendor 
shall furnish the certificate of hypothecs concerning the 
property.”

The appellant, after putting the respondent in default 
to give him a deed of sale in accordance with the written 
agreement, took action to secure title. He had a notarial 
deed prepared and offered it to the vendor to sign, lie 
asked that the respondent lie condemned to sign the deed m
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another in the terms of the promise of sale, anil that in Wu''-
default by him to do so, the judgment of the Court should gjp
take the place of such deed. The first payment of $4,000 
which fell due November 2, 1010, which was a Sunday. 1-ANCIXI1* 
was deposited in Court on the third. chapvt.

The respondent pleaded : (1) that the writing of June lti.
did not contain all the terms of the agreement ; (21 that .........
the sale was not to take place if the defendant's father did 
not renounce his rights, and he refused to do so; (3) that 
the draft deed produced with the action was not in con
formity with the writing of June 1C, 1010; (4) that the 
respondent's signature to this latter writing was obtained 
by fraudulent means ; (5) that the respondent was ready to 
indemnify the apiwllant for any damages suffered.

Louis Chaput, the respondent’s father, intervened in this 
action and supported the defence, he justified his interven
tion on the following grounds (at he had rights in the 
property which were not mentioned In the writing of June 
16; (lit he had an interest in exacting iterformance of his 
son's obligations towards him by the son himself.

The appellant contested this intervention on the ground 
that the intervenant had no interest as his rights were not 
affected and that, furthermore, he had acquiesced in the 
sale by his son.

The Superior Court maintained the action for costs only 
and dismissed it insofar as it affected the charges in favour 
of the intervenant, and maintained the intervention with 
costs.

Perron, Taaekereuu, Rinfred, Vallée ami llnietl, for
appellant.

D. A. Laforlnne, K.C.. for respondent and intervenant.
Martin, J.:—Dealing first with the intervention, I would 

hold that the judgment of the Superior Court thereon is 
erroneous and cannot be maintained. While it may be true 
that the intervenant had an interest to have his rights 
under the deed of donation recognised, there was a suffi
cient recognition of those rights in the deed in question 
which are quite as specifically enumerated in the agreement 
and draft deed us they are in the intervention ; the inter
vention did not serve any useful purpose.

Inasmuch as the intervention was in my opinion clearly 
erroneous and unfounded, and as the intervenant by his 
factum in the present apiieal seeks and urges to maintain 
that judgment, the latter should liear the costs of appeal 
on this issue.
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yuc. The reason why the action was dismissed upon the as- 
Kl sert ion of rights by the intervenant was that the obligation
---- to do was personal to the defendant and that the creditor

Langlois intervenant had an interest in having the same done by 
chapvt. the debtor himself and that the latter could not substitute 

—— a stranger in his place without the consent of the creditor,
■•o'"- the Judge evidently overlooking the fact that if the inter

venant did not renounce to his rights, his son, the donee, 
still remained bound to fulfil his personal obligations to
wards the donor. Whether or not the sale would render 
the fulfilment of these obligations by the son more incon
venient or not. is not a matter with which we are con
cerned. The father was to be taken care of in the future 
as in the past and if the purchaser, the appellant, was 
called upon to recognise or fulfil any of these obligations, 
the son undertook to indemnify him in respect thereto.

The defendant by the execution and registration of tin
deed of donation became the owner and proprietor of tin- 
farm in question subject always to the rights anil charges 
of the donor intervenant. The latter did not urge that his 
right of habitation and usufruct to one arpent should Is- 
specifically recognised and does not ask that the deed con
tain a clause to such effect, his main objection being based 
U|K>n his right to exact fulfillment by his son personally of 
the obligations and charges to which the donor was en
titled to look to him for fulfilment and which, as 1 have 
pointed out, the son is still liable to see to the fulfillment of
same.

I can see no valid objection to the recognition of the 
donor’s right of habitation and usufruct of one arpent lieing 
made in the deed if it is deemed advisable or necessary to do 
so, but 1 see no particular necessity or advantage to the 
donor in doing so. His rights as enumerated in the deed of 
donation are all recognised and protected and a more speci
fic and detailed enumeration of the same than he himself 
makes in his intervention is in my opinion superfluous and 
unnecessary. The property and ownership of the farm 
passed from the defendant to the plaintiff when they 
signed the agreement of June 16, 1919, subject to the 
charges and rights of the father, the donor.

Having reached the above conclusion, the determination 
of the issue between the plaintiff and the defendant does 
not admit of any difficulty. The latter has not established 
any of the reasons invoked by him why he should not In
bound by the terms of the agreement of sale made .was-
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seing privé. The appellant was dearly entitled to a deed 
of sale in notarial form for purposes of registration and 
record. The necessity for same was recognized by the 
parties, at the time of the agreement of June 16 was signed, 
and it was agreed that a notarial deed of sale in due form 
would be executed subsequently.

The defendant, without right or reason, neglected and re
fused to sign such a deed. By his factum he now objects for 
:hc first time to certain declaration in that draft deed: 1st, 
that his marital status is not correctly stated; 2nd, that it 
contains a declaration of the superficial area of the farm, and 
3rd, that the registrar's certificate which he is required to 
produce is of different character from that which he agreed 
to furnish according to the terms of the agreement of June 
16.

It may be observed that none of these objections were 
urged by the defendant when the draft deed was tendered 
to him. None of them are urged in his written plea or de
fence to the action. What was contemplated by the par
ties and the natural mode of eompleting the deed would 
be that the parties should meet together at the notary's 
office, hear the deed read and discuss the terms of same. 
The respondent refused to do this without saying why, giv
ing what was probably a true ami honest reason, namely, 
that he had no reason, anil he should not be permitted at 
the present time and on this ap|>eal to invoke technical 
errors of declaration in the draft deed. Had he made these 
objections when the deed was tendered to him for signature, 
1 have no doubt the appellant would have freely ami frankly 
discussed the same and made any alterations to conform to 
the facts, just as he does by the conclusions to his action, 
praying the Court to make such alterations in form and 
conditions which shall make it agree with the contract of 
the parties.

The defendant says that he is asked to declare that he 
has not changed his civil status since he acquired the farm 
from his father and that as a matter of fact he had done 
so, and while he was then unmarried, he is now married. 
Surely this will not serve to relieve him of his solemn obli
gations, and I would suggest that the declaration in the 
draft deed as to civil status lie amended to conform to the 
fact that the defendant is not married to Dame Az.ilda 
Dalpé by ante-nuptial contract made before Aime Langlois, 
notary, on September 4, 1912, stipulating community of 
property with creation of a conventional dower of $50 in 
favour of his wife and children.

' 807
Que.

K.B.

Langlois

Chapct.
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As to the declaration of superficial area of the farm subi 
to contain 166 arpents in superficies, more or less, it is true 
that neither that nor the cadastral number was mentioned 
in the deed sous-sritig price, but it is the description con
tained in the defendant's deed of donation by which lie 
acquired the farm from his father, and whether it is men
tioned or not in the deed of sale in question docs not in 
any way affect the defendant. What the appellant bought 
was a certain and determinate thing, the farm “Du Petit 
Bois,” and the defendant could never and would never lie 
called upon to deliver anything but that farm, be the super
ficial area of same what it may.

I see no objection, if it will please the defendant that the 
words in the description :—“Contenant environ 166 arpents 
en superficie,” lie struck out.

The other objection is that while he was required by tIn
deed rous-ueing prirr to furnish a registrar’s certificate re
specting the property, the draft deed added the words that 
the same should establish that the property belonged to him 
and was free from all debts, privileges and hypothecs.

The question whether or not a seller is obliged to deliver 
a registrar's certificate when there is no stipulation in the 
contract to that effect is one that has given ri ,e to much 
diversity of opinion. Demers, J„ in the case of Poirier v. 
Archambault (1914), 23 Que. K.B. 496, held that he was 
not. This Court reversed the judgment of the Court of Re
view upon the question of the completion of the contrait, 
and it would appear from the notes of the late Cross, .!., 
that in his opinion, the seller might be obliged to deliver 
certificate of search if he had one in his imssession but lie 
was not obliged to go and get one. This view was not 
concurred in by Sir Charles Fitzpatrick, C.J., and Brodeur, 
J„ when the case came liefore the Supreme Court uub-uam 
Lareau V. Poirier (1915), 25 D.L.R. 266, 51 Can. S.C.R 617. 
per Fitzpatrick, C.J., 25 D.L.R., at pp. 266-268, and Brodeur. 
J„ 51 Can. S.C.R., at pp. 648-651.

If it were necessary to decide this point, namely, the ob
ligation of the seller to deliver a certificate in the absence of 
stipulation to that effect I would incline to the opinion of 
Brodeur, J„ but here it is not necessary to decide this con- 
traverted question. There was a stipulation in the agree
ment of sale importing an obligation on the seller to furnish 
a Registrar's certificate. Now the object and purpose of 
such a certificate is to give information as to the state of 
the property in question. Does it belong to the seller and
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is it free from all privileges and hypothecs? No prudent Qw- 
purchaser would ever pay the purchase price without lirst kn 
ascertaining if there were any charges and hypothecs regis
tered against the property, and the importance of such l AS'aois 
a certificate is apparent to protect the buyer and enable him thah t. 
to deal intelligently in the mailer of the sale, and I should , —— 
say that the obligation put upon the respondent in the draft l,lllr' 1 
deed of sale tendered him would follow from his obligation 
in the contract of sale to furnish a registrar’s certificate, 
it may moreover Is1 observed that the objection now made 
by the respondent was not made by him at the time the 
deetl was tendered him for execution.

There would appear to be a mortgage in favour of the 
father on the pro|>erty in question for $1,166.66, and it 
would hardly be contended that the appellant was bound to 
pay the full price of $15,000 without having this hypothec- 
discharged. Of course, it was not expected that the pro
perty would lie free of the charges, reserves and obligations 
in favour of the intervenant which were recognised and ad
mitted to exist as stated in the paragraph of the draft deed 
immediately preceding the paragraph respecting the pro
duction of a registrar’s certificate. None of these objections 
are matters of substance which affect the validity of the 
deed or increase the defendant’s obligations thereunder.

I would dismiss the defendant’s appeal with coats and 
would modify the judgmeid of the Superior Court upon the 
principal action and maintain the conclusion of the declara
tion against the defendant and condemn the latter to sign 
the draft notarial deed of sale herein produced with the 
modifications as to civil status and area above referred to, 
snd that failing so to do within a delay of fifteen days from 
the judgment to la- rendered herein, that such judgment 
a\ail in lieu thereof « toute* /in* que de droit.

Tellier, J.:—(The Judge holds, in the first place, that it 
was not agreed that the sale should only take place if the 
elder Chaput renounced his rights, and that there was no 
proof of fraud and that the resimndcnt was the owner of 
the property and had the right to sell ill.

I have already said enough to shew that in my opinion 
the defendant is irrevocably bound by the said writing.
He cannot therefore avoid the obligation to give the plaintiff 
a title based on that writing. That is the rule of art. 1476,
C.C. Que. It is also in conformity with the agreement. It 
was well understood, in fact, that a notarial deed of sale 
should follow the said writing. That follows clearly from 
S2—70 n.L.s.
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yuc- the evidence of the defendant and the writing itself.
K.B. Is the defendant hound to sign the deed of sale prepared

. ---- by the plaintiff? Is it true that that deed is not in con-
ancui a formj(y wjth the writing? I think the defendant is right on 

Chahit. this point. The draft notarial deed differs substantially 
tÔÎwTj from the private writing which sets out the conditions of 

sale. I am not speaking of the form of the deed, of course, 
but of the conditions of sale themselves. Let us see what 
the difference is.

A. The promise of sale said :—"The vendor shall furnish 
the certificate of hypothecs concerning the property.” in 
place of which the deed contains the following clause : “The 
vendor undertakes by these presents to furnish without de
lay a certificate from the registry office of the county of 
Verchères, establishing that the immovable sold lielongs to 
him and is free from all debts, privileges and hypothecs.”

It will be readily seen that that is not the same thing. 
By the promise of sale the defendant bound himself to 
furnish a certificate of hypothecs, which evidently means a 
certificate showing the privileges and hypothecs with which 
the property might be incumbered; whereas the deed which 
it is sought to force the defendant to sign would not only 
oblige him to do that but also to show by the certificate: 
(a) that the land belonged to him; (b) that it was free 
from all debts, privileges and hypothecs.

(a) It is not always easy to show one’s right of property 
in a certificate from the registry office. That would involve 
extensive searches in the first place, and would also mean 
that all the titles must lie regular and all the registrations 
properly made. And then, where must the search begin? 
In an old parish such as Vareenes, that might involve a 
great deal. The task is infinitely simpler when two persons 
dispute the ownership of the same property. In that case 
it is only necessary to compare their respective titles and 
choose the better of the two. The law does not oblige a 
vendor to establish his right of property by a registrar's 
certificate. Such an obligation can only result from an 
agreement, and in the present case the promise of sale 
which the defendant signed contains no such agreement. 
He is therefore not obliged to accept that condition. It 
follows that the draft deed of sale which the plaintiff signed 
and which he seeks to have the defendant condemned to 
sign, is defective.

(b) Nor did the defendant bind himself by the promise 
of sale to furnish a writing establishing that the land sold
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was free from all debts, privileges and hypothevs. In the Que. 
absence of any agreement on this subject, he is only held to 
legal warranty. Now there is an enormous difference lie- . 
tween legal warranty and that which results from a clause Laimlois 
like that which the plaintiff wishes to insert and which is chapvt.
generally known as a clause of free ami clear. What is that ----
difference? Legal warranty does not expose the vendor to T,UI" J 
any action unless he has sold a thing lielonging to another 
or the purchaser has been evicted or disturbed.

The clause of free and clear, on the other hand, obliges 
him to remove any charge which might apisar at the 
registry office as affecting the immovable sold, and gives the 
purchaser a right of action to compel him to do so, even 
though there might not lie the least danger of disturbance 
or eviction. In the case of legal warranty, the vendor may 
exact payment of the purchase price notwithstanding any 
entry in the Ixxiks of the registry office, provided he gives 
security in accordance with art. 1535 C.C. Que. Where a 
sale is made free ami clear, the vendor cannot demand any 
payment until he has deposited in the registry office the 
last discharge or the last deed of main levée, even though 
it may refer to real rights long since extinguished, or, as 
sometimes happens, absolutely erroneous entries. What I 
have just said is hardly susceptible of discussion, I think, in 
view of the established nature of the jurisprudence on the 
subjects. Here are some of the precedents I have con
sulted :—

Hcaudclte v. Cormier ( 1890), 16 Que. L. R. 69; G.T.R. v. 
Hrewnter (1888), 6 Leg. New. 34; Millar v. Gohier (1901),
7 Rev. de Jur. 396; Lalanerlte v. Lalaneelle (1894), 6 Que.
S. C. 274; Drolet v. Relirait (1884), 11 Que. L. R. 190; Vail 
v. Baker (1902), 6 Que. P.R. 159; [lenchain/tn V. Gould 
(1897), 6 Que. K.B. 367; Truat it- Loan V. Quintal, 2 D.C.A.
190; Poirier v. Archambault, 23 Que. K.B. 495; affirmed 
Huh-nnm. Lareau V. Poirier, 25 D.L.R. 266, 51 Can. S.C.R.
637.

It is easy to reach the conclusion that with the clause 
the plaintiff inserted in his draft deed, the defendant’s 
ixisition would be much less advantageous than if the deed 
were in conformity with the promise of sale on this point.
Hence it follows that the draft deed is not acceptable.

B. The proposed deed also contains a declaration by the 
vendor which is not provided for in the promise of sale and 
which the defendant could not sign without telling an un
truth. It is as follows:—“The vendor declares that he has
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not changed his civil status since acquiring the said im
movable.”

That is not true. Iiecause the defendant married after 
receiving his father’s gift, and his wife is still living. This 
declaration is doubtless of no importance, since the 
marriage contract provides for a prefixed dower, and dins 
not affect the immovable sold; but that does not render the 
statement less untrue.

I do not see how the defendant could be compelled to sign 
such a deed.

Last question : Can the Court modify the draft deed of 
sale prepared by the plaintiff to make it conform to the 
promise of sale? I do not think so. A purchaser who 
wishes to sue his vendor to obtain title must first discharge 
his own obligations relative to the execution of the deed. 
The reason for this is that in all bilateral contracts, neither 
party can force the other to discharge his obligations with
out discharging such of his own as are presently exigible. 
That is what the plaintiff pretends to have done. Having 
had a deed of sale prepared, he put the defendant in default 
to sign it. The latter refused, whence the action. It is now 
a question of determining if the defendant was right or 
wrong in refusing to sign. He is not in default if, as is 
the case, the deed presented with the protest and produced 
with the action does not faithfully reproduce his agreement. 
He cannot then be condemned. To modify the deed now 
would really amount to changing the object of the action. 
The plaintiff might doubtless have done so in the first in
stance, with the permission of the Court, on condition of 
paying the coats occasioned by the mistake; but it is too 
late to amend when an appeal has been taken.

Finally, on what authority would the Court change the 
projected deed of sale? There is no conclusion to that 
effect in any of the pleadings. To do so would be to decide 
ultra petita. Again, supposing that the Court were to order 
the deed to be changed, what would happen to the signature 
of the plaintiff? It would become worthless, of course, and 
the defendant would find himself in the absurd situation 
of being condemned to sign a deed which did not liear the 
plaintiff’s signature and which the latter need not sign un
less he wanted to. In other words, the judgment would 
bind the defendant, whilst the person who purported to con
tract with him remained free. No, that cannot be. Set 
on this point the following authorities: Mareour v. Volnw 
(1883), 9 Que. L. R. 263; Foster v. Fraser (1890), 19 Rev.
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Leg. 392: Peloquin v. G enter (1898), 14 Que. S.C. 538; Que. 
Mmtro v. Duf renne (1876), M.L.R. 4 Q.B. 176; Charleboin "
V. Emonii (1915). 49 Que. S. C. 256; Perrault v. Arraml, _
(1854), 4 L. C. R. 449 Cnunineau v. Gagnon (1914), 23 Que. Langlois 
K. B. 309: Royal Payer Rox Co„ v. Lin Altumetten de Cu. '' 
Drummondrille (1919), 56 Que. S.C. 259; Deromc v. __ ' 
C. N. Que. R. Co„ ( 1908), 10 Que. P. R. 59. All"r l J

Whul ground had the elder Chaput for intervening in 
this care? I see no such ground. His interests were not 
threatened or even concerned. The judgment could not 
affect him in any way. His rights remained the same 
whether the sale was made or not. so long as he did not 
renounce them. He alleges that his gift was duly regis
tered : so much the better. That is enough to secure his 
rights. Why then should he intervene? He says he does 
not wish the obligations stipulated in hi, fivo :r rp it's 
deed of gift to lie discharged by anyone but his son. Quite 
right, but that is precisely what is provided for both in the 
writing of June 16, 1919, and in the deed of sale which the 
action seeks to have executed. The intervention is there
fore unfounded, in my opinion. Here are my conclusions 
regarding the whole matter : 1. I would maintain the plain
tiff's appeal as regards the intervention, and would dismiss 
the intervention with costs of Isith Courts against the inter
venant ; and 2. I would maintain the defendant’s appeal 
and dismiss that of the plaintiff, as well as his action, with 
costs of lioth Courts against the plaintiff.

Am AKD, J. ;—Let us first study the arguments advanced 
by the defendant in his factum.

As regards the first, it is true that the writing of June 
16 constitutes a perfect sale, but there are two reasons why 
the plaintiff is entitled to a notarial deed ; first, because the 
defendant bound himself to give him one, and second, lie- 
cause the writing of June 16, as it has been drawn, cannot 
lie registered, is not en minute, and the plaintiff must have 
a title capable of being registered in order to be legally put 
in possession of the said land, as against third parties.

Plaintiff's second argument. The draft deed submitted 
to the defendant for signature contains declarations and 
conditions which do not appear in the writing of June 16.
In the first place, the defendant, when required to sign the 
deed, declared that he had no reason to give I for refusing?)
If he had had such reasons and had declared them, it would 
have been easy to make all the changes necessary to make 
the deed conform to the terms of the writing of June 16,
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«“'j Again, in his declaration, the plaintiff asked tliat the do- 
K g. fendant lie condemned to sign the deed submitted to him
---- “or any other deed conforming to the terms of the contract

Langlois between the parties." It was easy for the defendant to in 
Chaitt. dicate in his plea the changes he wished to have made, if 

Al—j he really desired to carry out the sale he had made.
Rut what are the conditions or declarations contained in 

the draft deed to which the defendant objects7 The first i- 
that in the draft it is declared that the defendant has not 
changed his civil status. As a matter of fact he was 
married since his father made the gift to him. The writing 
of June 16 does not mention his civil status. Furthermore, 
that declaration is not essential to the contract. It could lie 
changed, and that might even be done by the judgment. I 
would suggest amending the clause in the draft deed which 
mentions the defendant’s civil status so as to make it read: 
“The vendor declares that he has been only once married 
since acquiring the said immovable and that his wife is still 
living.”

The second point is that in the deed of June 16 there is 
no mention of the area of the land sold and that it ahouh, 
be measured by French measure. We must not forget that 
the writing of June 16 was to lie followed by a notarial deed, 
and is not complete as regards the description of the im
movable sold. But it is quite certain that the defendant sold 
his “Petit Bois" property, and that the terms of the writing 
of June 16 leave no room for doubt that the sale was of a 
thing certain and determinate, without reference to what 
it contained. The vendor cannot demand a greater amount 
of land than is contaiitcd in the “Petit Bois” property, what
ever may lie the area stated in the contract. This second 
point is therefore no point at all and could not justify the 
respondent in refusing to sign the draft deed.

As a third proposition, the respondent maintains that In 
cannot lie forced to sign the deed of sale in question because 
it involves the alienation of a thing belonging to another. 
This proposition seems to me to be unfounded in law The 
respondent is owner of the land sold, having acquired it 
from his father, the intervenant. The latter reserved to 
himself the right of habitation in part of the house and the 
usufruct of an arprnt of land. The. e rights are personal to 
.lie respondent and will lie extinguished at his death. 
Jsufruct, says art. 443 C.C., is the right of enjoying things 
of which another lias the ownership, and the right of habi
tation is the right to enjoy a thing lielonging to another,
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art. 487. The respondent is therefore owner of all the land Que. 
ami building* which he sold to the ap|>ellant. The interven- 
ant reserved to himself the usufruct of an arjient of land — 
and the right to inhabit part of the house; and in the draft Lanouhs 
deed submitted to the respondent for signature anil which thai-vt
the appellant himself has signed, the respondent sells only ----
what belongs to him, that is to say the land ami buildings A"*H 1 
subject to the charges, reservations and obligations in 
favour of the intervenant.

It is true that a clause was inserted in the draft deed 
whereby it is stated that the vendor declares that he holds 
the land sold under a deed of gift from his father and that 
there are charges reservations and obligations which the 
vendor assumes |)ersonally, adding that if the appellant 
is called upon to discharge them or any of them, the respon
dent must indemnify him.

In my opinion, all the rights of the respondent’s father 
are reserved by this clause; but even if they were not so 
reserved in the draft deed the respondent could not invoke 
that ground in support of his defence.

The sale is perfect as between him and the appellant.
The respondent sold his thing and must give the appellant 
a notarial deed evidencing the sale he made.

Finally the res|s>mlent says: In the proposed deed the 
appellant tried to make me furnish a Registrar’s certificate 
establishing that my land is free from all debts, charges and 
hypothecs. The writing of June Hi lays upon tne respond
ent the obligation to furnish a certificate of hypothecs affect
ing the property in question. The respondent says to the 
appellant:—You knew that my father had a hypothec for 
$4,166.06, you could not therefore require a certificate 
establishing that my land was free and clear of all 
hypothecs. The proposed deed submitted to the rcs|H>ndent 
for signature contains a clause whereby the plaintiff 
acknowledges that the immovable sold him by the respond
ent was hypothecarily affected in favour of the intervenant 
for the fulfilment of certain charges, reservations and obli
gations. The apiadlant further knew from the respondent 
that the intervenant had an hypothec on the said immovable 
for $4,166.66 and there is no doubt that what he wished to 
require ami what he did require was a certificate establish
ing that the property really lielonged to the respondent, 
according to the chain of titles registered in the registry 
office and how it was affected and incumbered. And again, 
if the respondent had considered the insertion of this clause
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to he contrary to the agreement between himself ami the 
plaintiff, he should have said ns much to the notary who 
protested him and who presented the proposed deed to him 
Finally, these reasons failed in the Superior Court, and the 
Judge who rendered the judgment n quo appears to have 
disposed of them as I have done; but while holding that 
the defendant is bound by the agreement of June 16, the 
Superior Court refused to give it effect, at least for the 
time being.

The defendant acquired the said immovable from his 
father by deed of gift dated June 4, 1911. In that deeii the 
intervenant reserved to himself: 1. The usufruct of the 
South-West side of the house erected on the said immovable. 
2. The right to have it divided into two dwellings; 3. To 
have it rebuilt in case of fire or demolition ; 4. To have it 
repaired at the expense of the donee; 5. The usufruct dur
ing his lifetime of an arpent of land, to be chosen by him
self, in the said immovable. And the donee charged him
self with the payment of the taxes and other assessments.

The donor reserved to himself also the right to keep a 
horse and carriage and a cow and to put these animals to 
graze on the said immovable; and the donee was obliged to 
keep them during the winter at his own expense. The 
donor also reserved the right to go wherever he liked in the 
said house and, finally, he charged his son, the defendant, 
so long as he, the donor, should remain in occupation of the 
part of the house he had reserved, with the obligation to 
harness his horse for him on demand, to "faire son train," 
to drive him wherever he might wish to go, to fetch the 
priest and the doctor for him, to harness and unharness the 
horses of friends and relations who came to visit him and 
to lodge and feed such horses. These reservations thus 
made by the intervenant and the obligations he imposed 
upon the defendant do not constitute a prohibition to alien
ate. Therefore the defendant was owner of the said land 
and had the right to sell it. He only sold what belonged to 
him. The intervenant’s rights were explained to the plain
tiff and were reserved both in the writing of June 16 and 
in the proposed deed. In this writing of June 16, the de
fendant undertook to carry out himself his obligations to
wards his father in the event of the latter refusing to free 
the land, the defendant obliging himself towards the plain
tiff to indemnify the latter in case he should perform any 
of these obligations. And in the proposed deed submitted
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to the defendant for signature, the same clause is re|>eateil Que. 
in the same sense. So the defendant, in selling to the ^~(7 
plaintiff, did not transfer to the latter the obligations he 
had assumed towards his father. In fact none of these Lanuuhs 
obligations is of such a nature that it could not be per- ( HA],1T 
formed by a third party, or of such a nature as to give the 
donor an interest in having it performed by the debtor Al1" J 1 
himself.

The proof also shows that the intervenant virtually con
sented to the sale by his son and declared himself satisfied.

For these reasons I would reverse the Superior Court 
judgment on the principal action, maintain the conclusions 
of the plaintiff’s action, maintain his appeal, dismiss the 
cross-appeal of the defendant-respondent and condemn the 
latter to sign the proposed deed of sale produced in the 
record, after changing it as indicated above in respect of 
the clause relating to the defendant-respondent's civil 
status, within 15 days from service of the judgment of this 
Court, and in default by the defendant-respondent to do so, 
that the said judgment should avail In lieu of a contract be
tween the parties.

It remains for me to study the question, on the plaintiff's 
appeal, of the judgment maintaining the intervention.

I am of opinion that the intervention was useless. The 
rights of the intervenant are recognised and respected in 
the deed of sale. The defendant had the right to sell the 
property which the intervenant had given him. If the inter
venant had been content to intervene in the case for the 
protection of his rights and interests, without asking for the 
dismissal of the plaintiff’s action, I would understand his 
intervention up to a certain point, although I would not be 
disposed to consider it necessary in the circumstances. But 
he did more than that. He asked that the plaintiff’s action 
be dismissed because he had certain rights affecting the 
immovable by virtue of his gift. The intervenant can no 
more prevent the voluntary sale by his son than he could 
prevent a sale by authority of justice. All he could ask in 
the latter case would be that the sale by the sheriff should 
be made subject to the assumption by the purchaser of 
the obligations assumed by the donee or imposed upon him.
He cannot do more when the sale is voluntary. Since all 
his rights were reserved in the deed of sale to which the 
defendant consented, he should not have intervened in the 
present case, and above all, he could not ask in his interven
tion for the dismissal of the plaintiff’s action.
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Que. For these reasons I would reverse the judgment on the 
"jr^T intervention, maintain the contestation of the plaintiif- 

appellant, dismiss the intervention and maintain the appeal 
Langlois of the plaintiff-appellant, with costs against the interven- 
Chaput. R*tt.

---- Judgment:—Adjudicating upon the intervention ami the
Aii»rd, j. contestation thereof :—

Considering that the deed of donation did not contain 
any stipulation that it could be revoked by reason of the non
fulfillment of the charges and obligations undertaken by the 
donee and it did not contain any prohibition to alienate or 
other resolutive condition; that the draft deed of sale con
tains a sufficient recognition of the rights of the intervenant 
and the said intervention does not serve any useful purpose 
and is unnecessary, and in so far as it prays for the dismis
sal of the plaintiff’s action, is unfounded; that there is error 
in the judgment of the Superior Court by which the plain
tiff’s contestation of such intervention was dismissed and 
the intervention was maintained and the plaintiff’s action 
dismissed.

This Court doth annul and set aside the said judgment, 
and proceeding to render the judgment which the said 
Superior Court ought to have rendered, doth maintain the 
plaintiff’s contestation of the said intervention, and doth 
dismiss the said intervention and doth condemn the inter
venant to pay plaintiff the costs of such contestation in the 
Superior Court and the costs upon that issue before this 
Court ; adjudicating upon the issue raised between the plain
tiff and the defendant:—Considering that the defendant 
signed the agreement of June 16, 1919, en pleine connais
sance de cause and is bound thereby; that the defendant is 
bound to sign and execute a notarial deed of sale of the said 
immovable property in conformity with the agreement of 
June 16, 1919; that the objections made by defendant: (a) 
that his marital status is not correctly stated; (b) that the 
draft deed of sale contains a declaration of the superficial 
area of the farm; and (c) that the Registrar’s certificate 
which he is required to produce is of a different character 
from that which he agreed to furnish according to the 
terms of the agreement of June 16, 1919 ; are not sufficient 
grounds to support the defendant’s refusal to sign said 
draft deed of sale, and it is ordered that the draft deed as 
to ctat civil be amended by striking out the following words 
after “declare" that he has not changed his civil status since 
he acquired the said immovable, and replacing the same by
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“that he had married only sinee he had acquired the said N li 
immovable and that his wife still lived," and that the words Ap~niv 
“containing about 166 acres in area” in the designation be 
erased and that the words “establishing that the property 
sold belonged to him and was free from all debts, immuni
ties and mortgages” in the paragraph at the end of such 
deed respecting the Registrar’s certificate be erased and 
replaced by the words : “concernant la propriété,” and that 
the plaintiff do sign or initial such changes in the said draft 
deed ; considering that there is error in the judgment of the 
Superior Court by which the plaintiff’s action was dis
missed ; This Court doth reverse and set aside the said judg
ment of the Superior Court herein rendered on September 
1, 1920, and proceeding to render the judgment which the 
said Superior Court ought to have rendered, doth maintain 
the plaintiff’s action, and doth condemn and order the de
fendant to sign and execute the draft notarial deed of sale 
herein produced after the modifications as to civil status, 
area of property and Registrar’s certificate above referred 
to have been made, within a delay of 15 days from the ser
vice upon defendant of the judgment herein rendered ami 
in default on the part of the defendant so to do within such 
delay, that the present judgment avail in lieu thereof as the 
contract between the parties and as plaintiff’s title « toutes 
lins que de droit, and that the registration of such draft 
deed of sale as herein ordered amended and of a copy of the 
present judgment both certified by the prothonotary, shall 
avail as registration of such draft deed of sale as herein 
ordered amended and of a copy of the present judgment 
both certified by the prothonotary, shall avail as registra
tion of plaintiff’s title, and doth dismiss the counter appeal 
herein made by the defendant with costs, and doth condemn 
the defendant to pay plaintiff his costs in the Superior Court 
and in appeal before this Court.

Flynn and Tellier, JJ. (dissenting) would dismiss the 
appeal. Appeal allowed.

AUSTIN v. MH ASKI1.I..
,Yt’te tlrnumciek Supreme Court, Aiipeal Division, White, Crocket and 

Grimmer, JJ. Jane S, 1922.
Trusts ((ID—20)—Conveyance to pastor—Undue influence— 

Confidential relationship—Accorntinc.
A pastor acting as spiritual advisor to a member of his congre

gation, whom ho had received at his home to be eared for as a 
member of his family, stands in confidential and fiduciary rela
tionship to such person as carries the presumption of undue in
fluence to stamp the transfer of the latter's property to him as 
void, in the absence of evidence shewing that the transferor acted 
upon competent independent advice; such relationship, because of
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thv family kinship and spiritual influence, continues even after 
the retirement of the pastor from the pastorate, and the V ai.~ 
fer cannot be validated by the acquiescence or ratification on the 
part of the transferor subsequent to the removal of the cleric;., 
presence. The grantee under such conveyance is accountable 
to the estate of such grantor for the property thus conveyed and 
for the proceeds of mortgages placed by him thereon.

Appeal by plaintiffs from judgment and decree of Hazen, 
C.J., in the Chancery Division. Reversed.

W. R. Scott and F. R. Taylor, K.C., for appellant.
G. H. V". Bcl'jea, K.C., for respondent.
The judgment of the Court was delivered by
Crocket, J. :—This action was originally brought in the 

Chancery Division by Catherine Austin, a sister, and six 
others of the next of kin of Alexandrine Clark, deceased, a 
widow, who died at St. John intestate and without issue 0:1 
March 1, 1920, for a declaration that six leasehold proper
ties, which Mrs. Clark had transferred to the defendant 
John J. MeCaskill in the year 1912, and a freehold property 
which he had acquired in the year 1910, were held by him 
in trust for the said Alexandrine Clark deceased, and that 
goods and chattels, of which the two defendants had taken 
possession, were the property and estate of the intestate, 
and for an account of the said property or the proceeds 
thereof together with the rents and profits received there
from, and for the administration of all the goods and effects 
of the intestate and the appointment of an administrator, 
and a decree vesting all properties held by the defendant 
John J. MeCaskill in the administrator to be appointed. 
W. B. Wallace was afterwards appointed administrator by 
the Probate Court and added as a party plaintiff to the 
action.

The six leasehold properties mentioned in the statement 
of claim were three-story tenement houses situate on Ade
laide St. in the city of St. John, and were acquired by Mrs. 
Clark as sole legatee under the last will and testament of 
her deceased husband, Robert Clark, who died in 1907 
Mrs. Clark lived alter her husband’s death in a flat in one 
of these houses and the others were occupied from time to 
time by different tenants and yielded her, it appears, a 
gross rental of from $1,800 to $2,160 a year.

After Mrs. Clark transferred these leasehold properties 
to MeCaskill the latter mortgaged one of them to the amount 
of $1,500 by a mortgage deed dated April 22, 1913, and an
other of them to the amount of $1,000 by a mortgage deed 
dated August 23, 1913, and the statement of claim alleges 
that the proceeds of both these mortgages were appropriated
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by McCaskill to his own use. X.U.
The freehold property acquired liv McCaskill in Devem- A|1|, j)iy

her, 1010, was situate on Alexandra St., and was purchased ----
from the Fenton Land and Building Co. at a price of $4,400 Al S1,N 
or $4,500, according to his evidence, of which he paid $400jjcC»skh.i..
or $500 or $600—he was not sure which—out of monies ----
which he had at the lime, while the balance was covered by ‘r,xk'’'J 
a first mortgage of $2,500 to the Robertson estate and a 
second mortgage for the difference—the return does not 
show the precise amount, although the statement of claim 
states it at $1,500—to the Fenton Co. payable in quarterly 
instalments of $75. This equity of redemption in this pro- 
l>erty McCaskill sold in December, 1919, or January, 1920, 
for a price, which the return does not show, though one 
witness. Brown, who had an option on the property, said he 
asked him $7,000 for it. It was sold after he had paid off 
the second morgtage to the Fenton Co.

The personal property claimed included a piano, side
board, divan, sewing machine, a table, a bedroom set, a num
ber of chickens, an interim receipt for $70 paid on account 
of a $100 Victory Bond, and a cash balance drawn from the 
Bank of Nova Scotia, North End Branch, by McCaskill on 
the day of Mrs. Clark’s death from a joint account in the 
name of Mrs. Clark and Mrs. McCaskill.

The action was tried before Hazen, C.J.N.B.
The transfers of the leasehold properties were impeached 

upon two principal grounds, 1st, that they were obtained by 
undue influence, 2nd that they were void as being an at
tempt at a testamentary disposition, and it was contended 
also that under the evidence of both defendants that, if 
they were not invalid, they constituted the transferee the 
trustee of Mrs. Clark until the time of her death and as such 
liable to account for all his dealings with the property.

As to the Alexandra St. freehold property it was claimed 
that this was acquired by McCaskill as agent and trustee 
of Mrs. Clark.

Regarding the personal property alleged to have been 
converted, the defendants claimed that some of the chattels 
named were their own property and had never been Mrs.
Clark’s; and that the piano, sideboard, 6 walnut chairs, the 
mahogany table, the divan and other articles of furniture, 
which had been her property, had been given either to one 
or other of them by Mrs. Clark in her lifetime. They also 
claimed the interim Victory Bond receipt and the joint 
account balance as gifts from Mrs. Clark, Mrs. McCaskill
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N B. declaring that Mrs. Clark had told her some months before 
Api, Div her death that she had subscribed for a $100 Victory Bond

---- as a surprise for her husband and that whatever money was
Acstin left in the joint account at her death was to be hers, Mrs. 

Mr('*sKiLL.MlCa8ki11’8-
crôckrt" j The Chief Justice found all the issues against the plain

tiffs except those regarding the Victory Bond and the bal
ance of the joint bank account. As to the rest of the per
sonal pro|>erty claimed, he found that some of it belonged 
to the defendants or to one or other of them and had never 
been the property of Mrs. Clark, and that neither of them 
took any articles which did not either belong to themselves 
or had not been presented to one or other of them by Mrs. 
Clark in her lifetime. He particularly mentioned the piano 
as having been presented to Mrs. McCaskill.

With reference to the Alexandra St. freehold property 
the trial Judge stated that he had been unable to find from 
the evidence any substantiation for the assertion that that 
property was the property of Mrs. Clark and was held by- 
Mrs. McCaskill in trust.

Upon the question of the transfers of the leasehold pro
perties he found that there was absolutely nothing to sup
port the claim of undue influence outside of the fact that 
Mrs. Clark was a communicant and an attendant at St. 
Matthew’s Presbyterian Church, of which Mr. McCaskill 
w as the pastor, and that she was not forced, tricked or mis
led in any way, and that if there was a presumption of un
due influence because of the relationship of pastor and mem
ber of a congregation between the parties, that that pre
sumption was rebutted by the evidence of Mr. and Mrs. Mc
Caskill and other witnesses and by all the circumstances 
surrounding the case and that Mrs. Clark herself, far from 
being unduly influenced, was the influential and dominating 
factor in the transaction. He also found that after the 
influence, if there was an influence, of McCaskill’s clerical 
presence was removed, Mrs. Clark acquiesced in the arrange
ment that had been made, approved of it and confirmed it. 
and for that reason also refused to make the order re
quested by the plaintiffs.

Upon the question of McCaskill’s to account for the pro
ceeds of the two mortgages placed on two of the leasehold 
properties in the spring and autumn of 1913 His Honour 
accepted McCaskill’s statement that all this money was 
spent in repairs and in connection with those properties, 
though he had practically no bills or vouchers and was un-
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able to account in detail for anything like the whole N.B. 
amount. Add”Div

From this judgment of the Chief Justice, the idaintiffs ——
have appealed. Austin

Dealing first with the most important branch of thenc< »gKiu_ 
case—the transfers of the leasehold properties—it will lie , —
observed that the Chief Justice did not expressly find that .... "
there was or that there was not such a fiduciary or confiden 
liai relation between the transferor and the transferee as 
carried the presumption of undue influence, but found that 
if there was such a presumption, that presumption was re
butted by the evidence of Mr. and Mrs. McCaskill and other 
witnesses. I think that the evidence of Mr. and Mrs. McCas
kill shows that such a confidential relation did exist. Me. 
t'askill was not only Mrs. Clark’s pastor ami spiritual ad
visor, but she was an inmate of his household, received by 
him into his home, according to his own testimony, as a 
member of his family. Whether this was simply in conse
quence of her desire to live in his home because he was a 
minister and she had not been used to a minister’s home for 
a large part of her life—a desire which, according to Me.
Caskill’s testimony, she expressed to him—or whether it 
was because of his interest in her physical as well as her 
spiritual welfare and of his opinion that if she had a home 
with him and his wife she would have a better physical con
dition, as he swore, or for both reasons combined, the rela
tions between them, even before she became a member of 
his family, were apparently of the closest confidential char
acter. That Mrs. Clark not only reposed the most implicit 
confidence in McCaskill but that she relied upon him for 
guidance in the management of her business affairs is 
plainly evidenced by the latter’s own testimony.

When first asked by his own counsel as to what took 
place between them regarding the transfer of these proper
ties, he said she used to speak of her properties and when 
she came down to live with them the city collector used to 
call every now and then for water rates and city taxes, and 
she got talking to him about her affairs and telling him the 
difficulty she was having in carrying on,—in the discharging 
of bills—and urging him to take over her property “and 
work it and assist her with it." That was the primary rea
son influencing her to propose transferring all the property 
on which she depended entirely for her income and sub
sistance, as first given by McCaskill himself, and, although 
the transfers, when they were, subsequently, made, pur-
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N.O- ported on their face to be absolute unconditional transfers 
ApjTniv reality, according to McCaskill’s own testimony,

-L_ ' created him u trustee of the property for Mrs. Clark’s bene- 
Acstik fit during the remainder of her life.

McCaskill. Whatever may have been the motive which prompted her
---- in dealring to have McCaskill “work” the property “and

r"k 1 assist her with it”—whether to avoid vmbarassment in the 
collection of rents from tenants with whom she had gol very 
intimate, or to “introduce a more business system” in the 
management of the property, or to obtain the advantage of 
his superior ability to “look after the repairs in a large 
way,” all of which considerations, according to him, she 
spoke of in connection with her proposal to transfer the pro
perty to him. or whether it was simply that she “would 
work with better enthusiasm in trying to remove the debt 
on the property” if he would agree to let her transfer the 
property to his name, or that she wanted to do away with 
any possibility of difficulty with her deceased husband’s re
latives after her death, and whatever may have been his 
motive in agreeing to take it—whether "only because Mrs. 
Clark was happy and contented and had a home,” or other
wise—it was beyond question the intention of both, accord
ing to McCaskill’s own statement, that Mrs. Clark should 
continue to rent and re-rent the property and collect the 
rents as long as she lived, and that he should acquire no 
beneficial interest until her death.

"Yes,” was his answer to the question: “You agreed on 
this arrangement—the title to be vested in you as you say— 
she to collect the rents and the property to be entirely yours 
after her death?" Q: “And she was to live with you?” A: 
“She was to live with us in our house.”

Mrs. Clark had been making her home with Mr. and Mrs. 
McCaskill for nearly 2 years before the transfers were 
made, and according to his evidence, he had told her, when 
she proposed the transfer of the property to him so that he 
might “work it and assist her with it,” that she had a home 
with them as long as they had a home, apart from the ques
tion of her property at all.

I find it very difficult to see how Mrs. Clark was to be in 
any way benefited by irrevocably transferring, when she 
did, all the property upon which she wholly depended for 
her subsistence, to McCaskill under such an arrangement 
as he deposed to, McCaskill himself suggested that she 
“received a large benefit from the transfer in happiness 
and content,” and I confess that I can find no other possible
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advantage which could have accrued to her from it in her LL'i 
lifetime. App. Div.

If her expectation was that it would result in the removal \cstin 
of the debt against the property, as suggested, though there ! 
seems to have been no debt whatever against the propertyMcCAsKtu.. 
at the time of the transfers, apart possibly from taxes and j.
water rates and some small bills for repairs, it found its only 
realisation in the execution of a $1,500 mortgage on one 
of the properties within 6 months and of a second one for 
$1,000 on another of them 4 months later, all presumably 
for the purpose of making repairs, though there can lx- no 
doubt from his evidence that immediately or very shortly 
after he deposited the proceeds of the first mortgage of 
$1,500 to the credit of his private bank account he made a 
cheque for $1,750 to cover his own and his father-in-law's 
shares in the purchase of the Seaview Syndicate property, 
in which they were speculating, and that when he deposited 
the proceeds of the second mortgage to the credit of the 
same bank account, it was overdrawn to the extent of over 
$500. If her hope was that it would bring about “the intro
duction of a more business system" in the management of 
the property, that hope was deemed to rest in the conscious
ness of the admitted fact that the proceeds of these two 
mortgages were deposited to the credit of her confidante's 
private bank account, which he opened in September, 1912, 
shortly before the first leasehold transfers went through and 
which was closed out in August, 1916, when he was overseas, 
with a balance of $177 lying to his credit, and which covered 
from time to time not only monies in which he was alone 
privately interested, but monies of an Archaelogical Society 
which he said he and Dr. Quigley were running, as well as 
a number of accommodation note discounts, including 3 or 
4 notes, admitted by him to have been endorsed by Mrs.
Clark for his accommodation, one of them for $400, besides 
rents received and deposited by Mrs. Clark and against 
which account he drew indiscriminate cheques for purpose 
of his own and for trust purposes alike, and in the conscious
ness of the further admitted fact that he kept no account 
of the running expenses and had no bills or accounts cover
ing disbursements made on Mrs. Clark’s properties and no 
vouchers of any kind beyond his bank pass-book, which he 
could not locate, and a bundle of cancelled cheques, which 
covered only part of the debit items. It may be, though, I 
should not have looked for it in the case of an ordinary 
woman of intelligence and propriety that such results pro- 
53—70 D.L.R.
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N B. duved a large benefit to Mrs. Clark in the form of happiness 
App. Div. am* routent, as suggested by McCaskill, who described her

---- at different times in the course of his testimony as “very
Austin innocent,” as "careless" and “indifferent to her own physical 

McCASKiLL.we*^are'” an,l as a “masculine woman” and “strong willed" ;
r---- and it may lie also, if one has no regard for pecuniary con-

crocket, j. sidérations, that the most valued benefit, which Mr. and 
Mrs. McCaskill upon their part received, lay in their “hav
ing her in the house,” as suggested by him. “Whether that 
woman had property or not, she was the finest type of house
hold servant, of a faithful person, and she was very useful 
to us in the house,” he said, but whatever the motive of 
either might have been, the admitted facts establish, I think, 
lieyond all doubt, such a fiduciary relation between Mr Mc
Caskill and Mrs. Clark, as stamps the transfer to him by 
her of all her income-earning property as presumptively 
void.

When such a confidential relation is established between 
the transferor and the transferee of any substantial or 
material part of the transferor’s property I am of the 
opinion, with the utmost deference to the contrary view of 
the Chief Justice, that the presumption of undue inouence 
which arises from such a relationship cannot, under the 
authorities, be rebutted by any evidence which fails to shew 
that the transferor acted upon competent and independent 
advice. In Liles v. Terry, [1895] 2 Q.B. 679, in a case where 
the client of a solicitor, without independent advice, made a 
voluntary conveyance to him of leasehold premises in trust 
for herself for life and after her death in trust for his wife, 
who was the donor’s niece, for her st parate use absolutely, 
it was distinctly held by the Court Appeal (Lord Esher. 
M.R., and Lopes, and Kay, L.JJ nat there was a positive 
rule of equity that while a person is under the influence or 
presumed influence of another person in consequence of a 
confidential relation between them, a voluntary conveyance 
of property to that other person is void in the absence of 
proof that the donor had competent and independent advice 
in making it. Notwithstanding that the trial Judge. 
Charles, J„ found in that case that the difference between 
an irrecevable deed and a will, which might be revoked, 
was fairly and fully explained by the solicitor to the donor 
before she executed the deed, so that she did precisely what 
she intended to do, and that no undue influence whatever 
was exercised over her, the transfer of the leasehold pre
mises, which was there impeached, was declared void upon
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the ground that it was not shewn to have been made upon ’ ’ ’ 
competent independent advice. That rule appeared to Lord App. Div.
Esher, M.R., to have been so firmly established that, not- -----
withstanding that he thought it unfortunate that such a rule 
should have been laid down because, in particular instances.McCasmu.. 
it might work great injustice, he felt he must submit to it. Cro^7 .1 

Lopes, L.J., who came to the same conclusion, differed from 
the comment of the Master of the Rolls upon the question 
of the rule being an unfortunate one. “It appears to me,” he 
said, at p. 684, “to lie a hard and fast rule which is founded 
on public policy. I11 exceptional cases, it may possibly work 
hardship; but in the generality of cases, it is, in my opinion, 
highly beneficial, and I should regret to see it altered.”
Kay, L.J., concurred in the view of Lopes, L.J. This rule 
was recognised also in Wright v. Carter, [1903] 1 Ch.D. 27, 
where a deed of bargain and sale, whereby the whole of the 
plaintiff’s property was conveyed to trustees to lie held in 
trust for two of his children and for his solicitor, whom he 
expressed a wish to benefit for services rendered but not 
paid for, in consideration of a covenant by them to pay the 
plaintiff a certain annuity during his life, was held void as 
being a transaction of bargain and sale entered into by the 
plaintiff without having been properly advised as to the 
sufficiency of the consideration and without the advice of 
an independent solicitor fully cognizant of the facts. See 
judgment of Stirling and Cozens-Hardy, L..IJ. In 15 Hals, 
p. 103, sec. 204, the rule is stated in the following terms :—
“It is a general principle of equity that persons standing in 
a confidential relation towards others cannot entitle them
selves to hold benefits which those others have conferred 
upon them unless they can shew to the satisfaction of the 
Court that the persons by whom the benefits have been 
conferred had competent and independent advice in con
ferring them. In cases where a confidential relation is 
shown to exist, the Court is concerned to see that the 
grantor was in a position to form an entirely free and un
fettered judgment independent of any sort of control. The 
party seeking relief has not to prove that actual fraud or 
coercion or even direct persuasion was employed ; he has 
but to prove the existence of the confidential relation, and 
then the onus falls upon the party seeking to uphold the 
conveyance of proving that the power conferred by the 
relation was not abused. To discharge that onus it must be 
shewn, not merely that the grantor was aware of the effect 
of his action, but that he had independent advice and at the
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time of making the grant was removed from the influence 
App. Div. of the party in whose interest the grant was made.” This

---- I take to be an accurate summary of the law upon this sub-
Ai stin je,.( as ji jg (Q jjg gathered from the various cases dealing 

McCASKiLL.not only with the relation of solicitor and client, but with
---- all classes of confidential relations (see Huguenin v. Basel) n

c (1807), 1 White & Tud. L. C. (8th ed.), 259; Allcard \.
Skinner (1887), 36 Ch. D. 145; Rhodes v. Bate (1865), 
L. R. 1 Ch. 252; Mitchell v. Horn fray (1881) 8 Q.B.D. 587), 
and I can conceive of no case which better exemplifies the 
wisdom of the rule than the present one, for it seems to me 
that with the existence of such a confidential relation as that 
above indicated, proof that the grantor acted upon wholly 
disinterested and independent advice is the only possible 
means of rebutting the presumption that in making the 
transfers she was acting entirely under the subtle in
fluence of that relationship.

It is not pretended in this case that Mrs. Clark had any 
independent advice. Dr. Campbell was consulted by Mr. 
and Mrs. McCaskill and Mrs. Clark to see how the trans
fers could most conveniently be made and employed to make 
them. He was called as a witness, and when asked for 
whom he was acting in making the transfers, replied that he 
presumed he was acting for both of them. To the question: 
“Was anything said by Mrs. Clark or Mr. McCaskill dur
ing the course of the execution of these documents with 
reference to the purpose for which they were being exe
cuted ?” he replied, “Nothing whatever.” When asked whet
her he knew whether the transfer was gratuitous or for a 
consideration, he answered that he didn’t know anything 
about that—"they didn’t tell me and I didn’t ask them.” 
Mrs. McCaskill was asked if she could recall what Mrs. 
Clark said to Dr. Campbell about the properties when she 
was present, and replied that she said “I want you to make 
them secure so that the McCaskills will have no trouble 
with them when I am through with them.” The fact, how
ever, that the transfers were put through as absolute trans
fers to take effect at once, whereas the intention was, as 
plainly appears from the evidence of both Mr. and Mrs. Mc
Caskill, that Mrs. Clark was to have control of the rents 
during her lifetime, itself shews that Dr. Campbell could 
not have been fully advised of the terms of the arrangement, 
and, even if he had been, and had advised the transfers in 
the form in which they were executed, his advice clearly 
could not be considered independent advice, in view of the



70 D.L.R.] Dominion Law Reports. 829

circumstances under which Mrs. Clark went to his office, N-B. 
accompanied by both Mr. and Mrs. McCaskill, as detailed add. Uiv. 
by them, and the fact that he rendered his account to Mr. v. 
McCaskill and that the latter paid him for his services.
The only explanation vouchsafed by Mr. and Mrs. McCas-jieOAsiuLu
kill of Mrs. Clark going to Dr. Campbell, was that when she ----
asked who she could go to, and he replied that he didn’tCrmk" J 
know—that he had no lawyers—(though Dr. Campbell hail, 
in fact, previously acted for him in at least one matter) — 
she suggested Dr. Campbell, “because she said it was a good 
Scottish name,” but whether it was Mr. McCaskill or Mrs.
Clark, who suggested Dr. Campbell, makes no material dif
ference in view of the facts already stated. Mrs. Clark 
clearly was not removed at the time from the influence of 
Mr. McCaskill and was not acting upon independent ad
vice in making the transfers.

I am of opinion, therefore, that, notwithstanding the 
Chief Justice's finding that if there was a presumption of 
undue influence that presumption was rebutted by the evi
dence of Mr. and Mrs. McCaskill and by all the surround
ing facts and circumstances, that the transfers were void 
for want of proof that Mrs. Clark in making them was act
ing upon competent and independent advice and free from 
the influence of the relation existing between herself and 
the McCaskills. The necessity of the fullest disclosure 
and the most thoroughgoing legal advice to a proper appre
ciation of the effect and possible consequences of an uncon
ditional, irrevocable transfer of one’s property under such 
an arrangement as that described by the defendants, irre
spective of any question of confidential relationship or undue 
influence, is well illustrated by Phillipson V. Kerry (1863),
32 Beav. 628, 55 E.R. 247.

I regret that I also find myself unable to agree with the 
opinion of the Chief Justice that the conveyances were 
validated by acquiescence and confirmation upon the part of 
Mrs. Clark after the influence of McCaskill’s clerical pres
ence was removed. It was not only McCaskill’s position as 
pastor of St. Matthew’s Church which created the confiden
tial relation between him and Mrs. Clark and raised the 
presumption of undue influence, but the fact, as well, of his 
having received her into his home as a member of his family 
and of the tender regard, which he developed, not only for 
her spiritual welfare as well, and indeed for all her affairs, 
which won for him such ascendancy in Mrs. Clark's affec
tions, as to cause her to transfer practically everything of
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N.B. value which she owned, to either himself or his wife. Thai 
App. Div. rt‘la*i°n ‘lid o°t, by any means, cease, in my judgment, when 

—— he gave up the pastorate of his Church in St. John and went 
Austin to Montreal to join the Highland Battalion in 1915 or when 

MrCAsKiLL.I'6 went overseas in 1916. He sought Mrs. Clark's consent
----- and approval even for this purpose, while his wife remained

crorket. .1 on gj,|e 0f ty,e 0(.ean on|v out 0f consideration for Mrs.
Clark’s wishes, according to their statement, and if the re
lation of pastor and parishioner terminated with his depar
ture, the influence of his position as her spiritual advisor 
and of his treatment of her as a member of his family still 
obtained, and he was still, in fact, during the whole period 
of his absence, and up to the time of her death, a trustee of 
all her revenue-earning property, and according to his own 
evidence, he had, before going overseas, added to this rela
tion still another—that of Mrs. Clark acting during his ab
sence as his agent, not only in connection with the renting 
and management of the Alexandra St. property, but as his 
agent in his capacity as her own trustee in connection with 
the leasehold properties, “and a good agent she was,” he 
incidentally testified. The method, which seems to have been 
adopted for the operation of this peculiar agency, is ex
plained by Mrs. MeCaskill. The bills for the ground rent 
and the insurance would come to her from the different 
lessors to Fort Kent in the State of Maine, her former home, 
where she went to reside during her husband’s absence. 
She got no bills for taxes, but made it a point to pay all the 
insurance out of her own allowance by cheque, she presumed 
on the Fort Kent Trust Co., though she really could not re
call, and for the bills for the ground rent she would write 
out a cheque on the Bank of Nova Scotia, North End. St. 
John, enclose that cheque addressed to the company to whom 
the money was due, mail that envelope with the enclosures 
to Mrs. Clark and usually write her and tell her that it would 
be as well to cover this as soon as she could because they 
were due.

Q : That is to say, the cheque would be drawn on your and 
your husband’s joint account in the North End? A: And 
she would cover the amount of the cheque—she always did 
—she would go in and deposit the amount. Q : That was the 
general course of meeting these expenses? A: Yes. Q: And 
you have no recollection of anything about the taxes? A: 
No.

And this course of business continued right up to the 
time of McCaskill’s return, and indeed until the time of
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Mrs. Clark's death, according to Mrs. McOaskill, for her M B.
husband was busy. , —. . App. Div.

Not only did this peculiar relationship continue between ----
them, but that the influence of their former relationship Al'"TIN 
still obtained after McCaskill’s departure is shewn by theMcCASKiu,. 
fact that upon the occasion of Mrs. McCaskill’s visit to (,t
Mrs. Clark on her way through to Halifax to meet her hus- ........ '
band on his return from overseas in November, 1910, of 
which intended visit Mrs. McCaskill advised her by tele
gram, Mrs. Clark informed her that she had fainted when 
she got her telegram, because apparently the word "Hali
fax" suggested the possibility of McCaskill having been 
killed or wounded and that upon that occasion, notwith
standing that she herself had been regularly depositing 
money in a joint account of Mr. and Mrs. McCaskills which
she could reach only through cheques signed by either one 
or other of them, she sought Mrs. McCaskill’s permission to 
add her name to her own little savings bank account so that 
she might have the right to draw upon this account as well, 
and informed her at the time of the $100 Victory Bond upon 
which she was making payments as a “surprise to the boy” 
McCaskill. It is quite evident that at that time she still 
regarded Mr. and Mrs. McCaskill in the same light as 
when she proposed to transfer her leasehold properties to 
them, when Mrs. McCaskill swore that she said to them, 
“You are the dearest people in the world,” and that she was 
still labouring under the spell of their influence, notwith
standing the fact that McCaskill had written her but one 
or two letters during his absence overseas, though he said 
he kept in touch with her all the time through his wife. 
As for McCaskill himself, we find him, according to his own 
statement, when he called for her after his return from 
overseas, and when he says he found her aged, and he was 
much concerned about her health, assuming to take charge 
of her by insisting “that she hire Mrs. Connor, one of her 
tenants, or give Mrs. Connor one of her flats and pay her 
some money to live with her and look after her,” and inform
ing her that failing that, he would send her to his mother 
in Cape Breton to look after until they got settled in Mont
real and that he would be back tomorrow and that she must 
do as he said. This was the time, he explained, that he 
probably shook his hand at her, of which the witness, Mrs. 
Logan, had told. Mrs. Clark, he said, promised him that 
“she would get Mrs. Connor with her and she did not get 
better after that time.”
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The whole evidence, I think, shews not only that there was 
no severe nee of the confidential relation between McCas
kill and Mrs. Clark, but that the influence of the former 
continued unimpaired during his absence overseas, so that 
she was quite as incapable of exercising her own free, un
fettered judgment, apart altogether from that influence, 
in approving and confirming the transfers us she was in 
making them in the first place.

With regard to the mortgages which McCaskill effected 
on two of the leasehold properties, it follows from what 
I have already said that McCaskill is liable to account to 
the administrator of Mrs. Clark’s estate for their proceeds. 
The history of these mortgages, as detailed by McCaskill. 
is interesting and illuminating. There was, he said, no 
talk about mortgaging any of the property before the trans
fers. One of the reasons for the transfer was, he explained, 
“to avoid, not to make a mortgage." Notwithstanding this, 
the necessity of making a mortgage appears to have arisen 
very soon after the transfers were made. “No repairs— 
not much repairs," he said, “were undertaken that winter," 
but when the spring opened he looked over the property, and 
she spoke of the need of doing a lot of plumber’s work. A 
shed was found to be in need of tearing down and rebuilt 
and a new roof put on. She was also changing another 
barn—there were a great number of repairs to make that 
summer. "We began talking about the question of a mort
gage." They discussed the subject very fully. “She said 
she thought $1,000 would be sufficient for the present re
pairs at that time. I said also that I thought it would be. 
That $1,000 would set us up and get us so we could get a 
fair start." This came about the decision to make the first 
mortgage. McCaskill went to Dr. Campbell’s office to ar
range for a mortgage loan of $1,000. The latter informed 
him during their interview that he had $1,600 that had 
come in a few days before that, and that he could give him 
$1,500 for investment at 5 or 6', . McCaskill went back 
and reported this information to Mrs. Clark. “I thought the 
rate was fair and the opportunity good," he said. “The 
mortgage would not cost much more for the larger sum than 
for the smaller sum and she said, “You better get the 
$1,500." He did so and gave the mortgage. It must, I think, 
be taken to have been effected by him for the purpose of 
making the repairs spoken of, notwithstanding that it was 
$500 more than the amount both considered necessary for 
that purpose. The mortgage was executed April 22, 1913,
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and the same day it was shewn by the production of the bank -Nli- 
records. McCaskill deposited $1,982.50 to the credit of his App uiv
account with the Hank of Nova Scotia, North Knd. When ----
this fact was brought to his attention he said the amount a, shn 
included proceeds of the mortgage and items added by him-yv(Asl,,LL 
self. His cheque for $1,750, already referred to, followed 
4 days later to provide for his own $1,250 and his father-in- Cr"' ' J 
law's $500 in the Seaview Syndicate speculation.

McCaskill was not so clear in his explanation of the de
cision to make a second mortgage on another of the proper
ties 4 months later. When asked by his counsel if he re
called anything about that he said: “We still as far as 1 
recollect, although my recollection is not so clear on that 
second one. We still found a good number of bills outstand
ing and didn't have the properties in the condition in which 
we hoped to keep them—property values were going up in 
St. John."

(Mr. Taylor—if the witness will only say what he did.)
“Q : Was anything said between you and Mrs. Clark about 

property values advancing? A: Yes, that it would pay us 
to go forward with our improvements. That is the reason 
we got the new mortgage. Q : Was the making of this second 
loan discussed between you and Mrs. Clark? A: It was. Q:
She knew of it? A: Knew of it and agreed to it and I think 
was the first to suggest it because she was much more 
interested even than I was. She was very active."

Mrs. McCaskill was unable to throw any additional light 
upon the subject of the mortgage loans, except possibly to 
shew a little more precisely that Mrs. Clark first conceived 
the happy thought of raising money by mortgage. Asked to 
whether she could remember at any time her husband or 
Mrs. Clark ever suggesting making a mortgage on the pro
perty, she replied that she could remember Mrs. Clark com
ing in one evening and they were discussing repairs. There 
were always roofs and foundations and things. Mrs. Clark 
said, “I will tell you, boy, why can't we raise some money 
on one of the buildings." She always, Mrs. McCaskill said, 
called them shacks.

The proceeds of the second mortgage, which seem to 
have been $958.50, were also deposited by McCaskill to 
his credit in his Bank of Nova Scotia account, which within 
a few days was overdrawn to the amount of $504.77, in
cluding the $958.50.

While the Chief Justice states in his judgment that he 
accepted McCaskill's direct statement on oath that all the
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N.B. mortgage moneys were spent in the repairs and in connec- 
Anp Div t*on w'th the properties, notwithstanding that there were 

—— ' withdrawals and deposits in his hank book that he could 
Austin not clearly explain, and finds as a fact that all the moneys 

McCaskill were 90 expended, I do not think that such a finding ought
---- to relieve McCaskill from a full and proper accounting for

Cm.k. i, ■' fum]s which were clearly held by him as trust funds.
I may also say that I have been unable to find in the re

cord any direct statement by McCaskill that all of the 
moneys raised on the two mortgages were spent in the re 
pairs and in connection with the properties. He detaileil the 
repairs which were made, the most important of which 
seem to have been made on the house on the corner of Vic
toria and Adelaide Sts. When asked if he could tell without 
taking up too much time how much he spent on that house, 
he answered : “I suppose—I don’t know—we spent a very 
considerable amount. It was more considerable than we 
thought it would be—it would be a guess. I would guess 
between $1,100 and $1,200 and $1,300 went into that house, 
counting the improvements in closet arrangements and 
counting the work of the plumber." He could not remem
ber who the plumber was, only that he was not Oatey. He 
could not remember whether he or Mrs. Clark or the plum
ber bought the material or how it was done. His examina
tion proceeded :—

“Q: You were speaking of one house—did you make re
pairs on the other houses as well—on some of them at all 
events? A: We made repairs on the house in which Mrs. 
Clark lived. Q: Did the $1,500 mortgage—or I mean the 
net amount—I suppose there were some expenses paid out 
of it—would that be correct. A: Yes. Q: What are you pre
pared to say as to the use of that $1,500, that was the net 
amount of the loan you received—what became of it?

A : I couldn’t say only in a very general way. I have the 
impression—I think with the first we paid taxes—some old 
bills with it—some outstanding bills. Q: Are you able to 
say whether or not all of it, or practically all of it was used 
in connection with those properties? A: Yes. Q: Either 
repairs or bills—did you disburse all the moneys or did Mrs. 
Clark disburse some of them? A: I disbursed some of them 
and Mrs. Clark disbursed some. Q: Did you work together 
in regard to this? A: Always—yes—with the revenue re
ceived from the house. It seems to me that we didn't keep 
it in a separate amount, but we spent about $1,101) that 
summer, in my estimate, on this one house, and paid bills
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and taxes. Q: Some of it was paid out of rents? A: Yes. X.R.
Q : Substantially the whole of that loan went into those pro- 7 ~.,
perties in some shape or other? A: Yes." "

As to the proceeds of the second mortgage, he was asked ArSTm 
to tell, as far as his memory served him, of the disbursement j|, ( Askiu. 
of those moneys. He answered, “As far as I recall a part of 
that was spent in No. 110—the furthest out house—the oneCr,“'k'" 1 
that had first lieen mortgaged. We got that in very good 
repair—one of the best houses there."

He had no hills or receipts or vouchers of any kind, and 
was able to give no details of the disbursement whatever 
until the plaintiffs produced the bank’s record of his ac
count, when he was able to identify a number of $40 cheques 
charged as cheques paid to a Mr. Walker who had charge 
of the carpenter work, and some others.

It will be observed that there is not in this evidence any 
direct statement that all of the mortgage moneys, or for 
that matter all of cither of the loans, were spent in repairs 
or in connection with the properties, and, had he made such 
a statement, 1 still think that he should be required to ac
count in detail for the whole of the mortgage funds, as I 
think also he should be required to account for all the rents 
of the properties, which were deposited to the credit of his 
account, and to pay over to the administrator any portion 
of the mortgage or rental moneys which he cannot prove 
was expended upon these properties or for Mrs. Clark's 
benefit during her lifetime.

With regard to the Alexandra St. property, I agree with 
the conclusion of the Chief Justice that there was not suffi
cient evidence to support the plaintiff's claim that this pro
perty was hers and that McCaskill simply held it in trust.

There is evidence, which points very clearly, I think, to 
the fact that much of Mrs. Clark's money went into the 
Alexandra St. property after it was purchased by McCas
kill in the form of payments by cheque on the latter’s bank 
account, in which the proceeds of the two mortgages on the 
Adelaide St. properties and rentals from these properties 
were deposited in common, for the purpose of paying off the 
instalments of the second mortgage to the Fenton Co., and 
for the payment of taxes and perhaps other charges upon 
the Alexandra St. property. The testimony of both Mr. 
and Mrs. McCaskill themselves establishes that a number 
of cheques were drawn by them on this account for these 
purposes. There is, furthermore, the evidence of the wit
ness, Hilda R. Williams, and Mrs. Clark told her in the win-
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N B. ter of 1920 that McCaskill had sold the Alexandra St. pro- 
AppTÔiv. Perty without consulting her and that she had money in it 

and had a right to be told when it was sold, as well as the 
Aist'n letter, which McCaskill wrote to Mrs. Clark from New 

« ASKiLL.yor|( 0I) December 9t J9i9i containing a statement of the
---- fixed charges against the Adelaide St. properties and the

crocket. ■' Alexandra St. property, in which no distinction is made be
tween them, and which seems to me was calculated to give 
the impression that McCaskill was treating Mrs. Clark as 
being equally interested with him in all these properties 
alike.

The Alexandra St. property, however, was bought by Me. 
Caskill in 1910 before there was any suggestion of his tak
ing over the leasehold properties, and, although the facts 
just mentioned would establish an indebtedness upon the 
part of McCaskill to Mrs. Clark’s estate, and might tend 
to discredit the former’s sworn statement that not a cent of 
Mrs. Clark’s went into the Alexandra St. property, if that 
statement had reference to anything more than the original 
cash payment of $400, or $500 or $600—whichever it was— 
they would be quite insufficient to warrant a finding, either 
that there was any agreement or arrangement between him 
and Mrs. Clark that he was to buy this property for her 
and take the deed in his name as her trustee or that Mrs. 
Clark furnished and advanced out of her own funds the 
original cash payment, as was alleged in the statement of 
claim. A finding that she did would have rested entirely 
on conjecture. As to any moneys of Mrs. Clark’s which 
were or may have subsequently been appropriated by Mr. or 
Mrs. McCaskill through McCaskill’s or Mr. and Mrs. Mc- 
Caskill’s joint bank account in the Bank of Nova Scotia 
to the payment of the Fenton mortgage instalments or of 
any other charges upon the property, these would be covered 
by an accounting for the proceeds of the two mortgages 
on the leasehold properties and for such leasehold rentals 
as found their way into either of these bank accounts.

Upon the question of the plaintiff’s claim respecting the 
articles of furniture, and household effects, the Chief Justice 
stated that the only property which he could find from the 
evidence, which Mrs. McCaskill took, was the property 
which belonged to herself, received from other sources, or 
had been presented to her by Mrs. Clark, and that would 
include the piano, upon which Mrs. Clark made certain pay
ments by instalments, and handed it over to the McCaskills 
on the condition that they would complete the payments,
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which they did. He found that some silverware and a china N' B. 
tea-set, which Mrs. McCaskill removed from Mrs. Clark's xprTüiy 
flat after her death, and which it was said, had been taken ' —— 
there from the Alexandra St. house for safekeeping when Austin 
the McCaskills vacated the latter place, had never he(‘iiM(.( ^KK1LL
the property of Mrs. Clark, but had been presented to Mr.----
and Mrs. McCaskill, the silverware by the people of St. rr‘K'k‘''- J 
Matthews and the china set by some gentleman in Sydney 
as a wedding present. His Honor did not specify any other 
furniture or household effects except the piano, which had 
been the property of Mrs. Clark, but Mr. and Mrs. McCas
kill had given evidence of Mrs. Clark’s having given to one 
or other of them a mahogany sideboard with a marble top, 
a round mahogany table, 6 walnut chairs, and a walnut 
divan, which Mrs. Clark had had re-covered and a sewing 
machine. Both Mr. and Mrs. McCaskill gave evidence as 
to the alleged gift of the sideboard. The former stated that 
Mrs. Clark took some furniture to the Alexandra St. house 
as soon as they moved in. “There was another piece of 
furniture she took,” he said, “then she came into the dining 
room and saw a situation for a sideboard. She said T have a 
sideboard will fit there—I want to give it to you.’ Mrs. Mc
Caskill and I were there. We didn't want it, we said. She 
insisted on giving us that sideboard. We said ‘it is too high 
for our house—a mahogany sideboard with a marble top 
on it.’ She had that sent out that first week or second week 
we were in the Alexandra St. house, besides the property 
she brought there herself to furnish her room." Mrs. Mc
Caskill said, “there was a sideboard I think she gave to Mc
Caskill—I don’t really remember to whom she gave it—it 
was sent down. She marked out a place in the dining room,
‘there I have a sideboard that will fit’—it was sent down.
T am going to give it to you.’ She spoke once or twice."
I do not think the evidence of either Mr. or Mrs. McCaskill 
is such as to justify a finding that the title to this sideboard 
passed as an absolute gift to either Mr. or Mrs. McCaskill. 
According to McCaskill, there was no more than an offer 
of it as a gift, which both he and Mrs. McCaskill told her 
they did not want. The fact of the sideboard having been 
afterwards sent down to the house in which Mrs. Clark 
was to live with the other furniture which Mrs. Clark 
brought to furnish her own room, and that the sideboard 
was placed in the position, in which she thought it would so 
nicely fit, cannot, I think, properly be held, in the circum
stances, to constitute such a delivery and acceptance of it
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N'.B. as to have passed the title to it by gift.
Ann Uiv. As to the round mahogany table there is only the testi- 

—— mony of Mrs. McCaskill, from which it appears that some 
Austin time after Mrs. Clark had taken up her home with the M>- 

Mi Caskill.^88*1'*'8 *n the Alexandra St. house, Mrs. McCaskill one day
---- went to see Miss Irvine, a dressmaker, who was at the time

c"Hkl'' J living in the ilat which Mrs. Clark occupied before going to 
Alexandra St. and which she had let to Miss Irvine partly 
furnished, and that Mrs. McCaskill's attention was struck 
by this mahogany table, which was then there. Miss Irvine, 
she explained, was from the old country, and then she pro
ceeded : "As I am rather fond of furniture of that kind." 1 
said, ‘I suppose you brought that over with you.’ I think 
that perhaps Mrs. Clark was in the room at the time—I 
presume she was, and anyway she must have been in the 
room at the time when I mentioned the table. Mrs. Clark 
said, ‘if you like that table you can have it—it is no use to 
me—too big for me’ or something of that sort. I was a 
little bit embarrassed at the time—I thought perhaps I had 
hinted for it, but I hadn’t—so she sent it down after the 
Irvines gave up the flat.” This evidence is entirely too in
definite, it seems to me, upon which to found a gift of the 
table to Mrs. McCaskill, having regard to the fact that 
when Mrs. Clark “sent it down” she was sending it down to 
the house in which she had her home, any more than the 
taking of her sewing machine to that house, and Mrs. Me. 
Caskill’s evidence in regard to it proved a gift of that ar
ticle, as Mrs. McCaskill evidently took it from the dialogue 
which took place between them regarding Mre. McCaskill’s 
statement that she thought she would like to make a dress. 
“I have a sewing machine,” said Mrs. Clark. “I think 
I will bring the sewing-machine down.” She could not sew 
herself. “Very glad to have it,” said Mrs. McCaskill, and 
thus it was suggested the property in the sewing-machine 
passed from Mrs. Clark to Mrs. McCaskill.

As to the piano the defendants claim this both as a gift 
from Mrs. Clark and as a purchase from the Willis Piano 
Co., from whom Mrs. Clark had bought it under a condi
tional sales agreement, whereby the title was to remain in 
the company until the purchase price should be fully paid 
by monthly instalments of $10 each. It is clear that it could 
not have been the subject of an absolute gift by Mrs. Clark 
while $240 or more of the purchase price remained unpaid. 
It is equally clear from Me. Caskill’s evidence that there was 
not even a conditional gift of the piano before the visit of
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Willis, the company’s representative, to repossess it, for, N.B. 
notwithstanding Mrs. Clark’s pains to secure a truckman . ~
after telling McCaskill that she wanted to give the piano to pp' lv' 
his wife and to hurry the instrument into the house before Austin 
Mrs. McCaskill came in, he stated that he "found later thatM(,c^jK|LI
the full payments on the piano had not been made, and Mrs.-----
Me. Caskill, when we found there was a considerable amount Crm'k,‘'- .1 

of money due on the piano considered it best to take her own 
piano from Fort Kent and let Willis take this one and regard 
the payments as rent for the time used.” Despite Mrs. Me.
Caskill’s decision to take her own piano and let Mrs. Clark’s 
piano go with all her payments to the vendor as rent for its 
use, Me. Caskill states that when Mr. Willis called and “was 
going to take the piano," he (McCaskill) bought the piano 
from Willis for $240, gave him a cheque and received a re
ceipt for that amount. Mrs. Clark, of course, was present, 
and, according to the evidence of both, was a consenting 
party to the new purchase, Mrs. McCaskill putting it that 
she was there agreeing to what was taking place” abso
lutely—very much pleased." The receipt was produced. It 
bears date August 28, 1913, and acknowledges the receipt 
of the money "from Mrs. Clark per Rev. Mr. McCaskill in 
full of piano account.” The receipt does not on its face ac
cord with the statement that McCaskill re-purchased the 
piano from Willis on his own account, while the bank's re
cord shows that McCaskill had on August 23 covered an 
overdraft of his bank account, against which the $240 
cheque was drawn, by depositing the proceeds of the second 
mortgage on the Adelaide St. leasehold properties—money 
which he held in trust for Mrs. Clark. Under these circum
stances, and having regard to the relationship then exist
ing between McCaskill and Mrs. Clark, I do not think that 
the evidence sufficiently proves that McCaskill bought the 
piano on his own account and paid for it with his own 
money. To hold otherwise, I think, would be to relax to 
altogether too great an extent the rule requiring the closest 
scrutiny by the Courts of all transactions between persons 
standing in a confidential relation.

With regard to the walnut divan, Mrs. McCaskill’s state
ment was:—“I don’t know whether she spoke to me about 
sending it to me or not—did she give it to me—she spoke to 
me one day—wouldn’t that fit into your hall. I said if it 
would fit beside the radiator in the hall. She said, ‘if you 
like, I will have it recovered and let you have it,—give it 
to you' and I said ‘Thanks very much—I think it would be
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N.H. very nice,’ She had it covered and sent to me.”
App Div. Regarding the 6 walnut chairs, Mrs. McCaskill swore 

—— that Mrs. Clark gave them to her “because they matched
Avstin the walnut bedroom set. Though they seem not to have been

MrrAsKiLL.*je,*room chairs she says she always kept two or three in 
----- the bedroom.”

cnn*»!. J jt may be that following the conversations regarding the 
divan and the walnut chairs, as related by Mrs. McCaskill, 
the sending of these chattels by Mrs. Clark to the house in 
which she resided with Mr. and Mrs. McCaskill would con
stitute a delivery of them to Mrs. McCaskill, though I am 
disposed to doubt it in view of the strictness of the proof 
which it has been the practice of the Court to require for 
the establishment of the transfer of the title to personal 
chattels by gift, and especially where the alleged donor is 
dead, but, whether it does so or not, I am of opinion that 
all the alleged gifts of personal chattels ought to be held 
void in the circumstances of this case, as having been in
duced by the influence of the confidential relation already re
ferred to. It may be that the same presumption of undue 
influence does not attach to individual gifts of personal 
chattels to a donee standing in a confidential relation to the 
donor as to a transfer of a substantial and material part 
of one’s estate, but when it is considered that the chattels 
here claimed by gift—McCaskill claimed that Mrs. Clark 
had given him even her husband’s gold watch, which, how
ever, he handed over to her nephew after her death—com
prised the most valuable part of the deceased lady’s personal 
effects, and that, in the course of time, the defendants be
tween them found themselves in possession of practically 
the whole of her property, I find it impossible to avoid the 
conclusion that the same influence operated upon all alike.

I am of opinion, therefore, that no part of the personal 
property, which the evidence shews that Mrs. Clark owned, 
should be held to have validly passed to either of the de
fendants.

I am of opinion that this appeal should be allowed, and 
that there should be a decree vesting in the administrator 
of Mrs. Clark’s estate the five leasehold properties, which 
are still in the name of Mr. McCaskill, and the piano, 
mahogany sideboard, mahogany table, walnut divan, sew
ing machine, the 6 walnut chairs, and the other chattels 
mentioned, which were claimed by Mr. or Mrs. McCaskill 
as gifts from Mrs. Clark, and ordering McCaskill to ac
count for all rentals of the leasehold properties received by
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him during the lifetime and since the death of Mrs. Clark, 
and for the proceeds of the two mortgages of April 28 and 
August 22, 1918, and the proceeds of the sale of the lease
hold property, which he transferred to Lewis 1). Brown 
after Mrs. Clark's death, and that for the purpose of such 
accounting there should he a reference to a Master.

I agree with the judgment of the Chief Justice uixm the 
question of the $100 Victory Bond, and the cash balance 
lying to the credit of Mrs. Clark in the North End Branch 
of the Bank of Nova Scotia at the time of her death, for 
both of which Mrs. McCaskill must account to the adminis
trator of Mrs. Clark’s estate.

In my opinion, the appeal should he allowed with costs, 
and a decree made to the above effect, with costs of the trial 
below to the plaintiffs.

Appeal allowed.

LEM A Y v. HARDY.
Supreme Court of Canada, Idinyton, Duff, Anglin, Brodeur and 

Mignanlt. June 17, 1922.
Easements ($IIB—10)—Passage—Rights of adjoining owners— 

Prescription.
Where a lane or passage has been used in common by adjoin

ing owners from time immemorial, a sufficient property right 
therein exists in favour of each owner which entitles him to 
maintain an aition for an obstruction thereof by the other.

Appeal from the judgment of the Court of Appeal of 
Quebec, (1921), 32 Que. K.B. 311, affirming the judgment 
of the Superio- Court maintaining plaintiff's action. 
Affirmed.

L. Morand, K.C., for appellant.
Demers, K.C., and P. Marchand, K.C., for respondent.
Idington, J. :—For the reasons assigned by Guerin and 

Bernier, JJ., constituting the majority of the Court below, 
I think this appeal should be dismissed with costs.

Duff and Anglin, JJ., concur with Brodeur, J.
Brodeur, J.:—This is an action concerning a lane which 

severs the properties of the parties to the case and of several 
others as well. This lane is in one of the oldest parts of the 
city of Quebec ; and if we are to judge by the walls which 
line it and the paving which covers it, it has been in exist
ence from time immemorial end probably dates back two 
centuries or more. The titles have been lost and cannot be 
traced.

When the city of Quebec was cadastrated in 1870 by virtue 
of the provisions of arts, 2166 et seq„ C.C. (Que.), this lane 
was shown on the plan as a "passage" but the administra
tive authorities, as in the case of public streets, did not see 
54—70 D.L.R.

s.r.
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fit to give it a number or indicate who was the owner. In 
the official book of reference which accompanies the plan, 
we sec that in the descriptions of lots 3,022, 3,023-2 and 
3,026 this lane is mentioned as a passage between Nos. 
3,023-3,024, 3,025-3,026-3,027.

The persons whose properties adjoined this passage have 
always used it in a spirit of good neighbourliness, without 
molestation or hindrance; but in 1918 the defendants, the 
Lema.vs, bought one of these properties, No. 3,023 of the 
cadastre, and apparently demanded that their vendor should 
include with it one half of the passage. But the vendor was 
sufficiently cautious to declare in the deed that he gave no 
warranty whatever “as to his title and his rights thereto."

Some time after their purchase, the defendants began to 
obstruct the lane by leaving vehicles and other objects in it, 
thereby rendering it difficult if not impossible for the other 
neighbouring proprietors to use to and to gain access 1o 
their properties.

The plaintiff, Mrs. Emilie Hardy, then felt obliged to take 
the present action, alleging that she was owner of No. 
3,026 which bordered on the lane in rear and asked that the 
defendants be condemned to put an end to the nuisance. To 
this end she alleged that she “has always been in possession 
of a right of passage in a lane .... which lane has always 
served as a passage in common for the use of all the adjoin
ing properties, and amongst others that of the defendants."

The defendants pleaded that they are owners in common 
with the proprietor of No. 3,022 of this right of passage 
and that the plaintiff’s titles do not establish in her favour 
any servitude or right of passage.

The Superior Court maintained the plaintiff’s action and 
that judgment was confirmed by the Court of Appeal which 
held that the defendants must “cease their interference with 
the exercise of the right of passage which the plaintiff had 
in common in the said lane."

The question which presents itself is therefore whether 
the plaintiff had a right in this lane or passage entitling her 
to have the obstructions which the defendants placed in it 
removed.

The defendants were very insistent before this Court on 
the fact that the plaintiff’s action, which is of a possessory 
nature, asked that she be declared possessor of a right of 
passage, in other words, of a right of servitude for which 
she held no title.

It is true that the expression “right of passage" found its
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way into the declaration ; but it seems to me evident from 
the pleadings, and especially from the defendants’ plea, 
that the real question at issue is whether the plaintiff has a 
right of property in this lane or passage, or whether she 
has sufficient rights to enable her to ask that the defendants 
be held to allow her to have free use of the lane.

It is a rather interesting circumstance that the terms 
“passage” and “right of way” are often used in an equivocal 
sense, even by the authors and the Courts, and that there 
is therefore no room for surprise if we find the same want 
of precision in the declaration.

Thus, for example, Pardessus, Traité des Servitudes, vol. 
1, No. 231, says :—

"The word “passage" is equivocal, since it may be ex
plained with grammatical nicety in the sense of ownership 
in the land on which one passes, or in the sense of a servi
tude consisting in passing over land belonging to another.
...............It would be for the judges to decide” (in which
sense the word was used in any particular case).

The emir de cassation decided in 1836 (Sirey, 1836-1- 
1867) that the right of passage recognised as being neces
sary over communal land (terrain communal) for the pur
pose of watering cattle may be regarded not as a servitude 
of passage but rather as a mode of enjoyment of a thing 
owned in common.

Fuzier Herman, Repertoire, verba Servitudes, No. 17, 
tells us that the distinction between the use of a thing in 
the exercise of a servitude and its use as owner is some
times difficult to determine.

“It might happen,” he says, “that a plaintiff, being un
able to prove without titles certain servitudes such as those 
of passage or the right to draw water, relies on acts done in 
exercise of these rights as evidence in support of a claim of 
ownership in a road or a well.” Laurent, vol. 7, No. 162.

I think the Court of Appeal (1921), 32 Que. K.B. 311, 
put the question in the proper light when it held that the 
plaintiff had joint possession of the passage. Guerin, J„ 
cited in his notes many authorities which show considerable 
work and research.

As I have already said, this lane or passage has been in 
existence from time immemorial. It has always been used 
by the neighbouring proprietors, and the paving in it gives 
evidence of use during a long period of time. It seems to 
me that the defendants are very ill advised in endeavouring 
at this late date to appropriate to themselves the exclusive

Can.
8.C.

Lf.may

Hardy.

Briidcur, J.
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use of this lane and to destroy the friendly relationship 
which has always existed between all the persons whose 
properties bordered upon it.

Rut apart from the moral and equitable aspect of the case 
which 1 have just referred to, there are established legal 
principles which give the plaintiff the right to complain and 
to ask for the relief she claims.

The cour de ca sunt ion, called upon to decide a similar case 
to the one before us, declared in an action en partage (Sirey 
1842-1-311) that if two owners of contiguous properties 
have enjoyed for thirty years without interruption and 
anima domiui a passage made for their joint use and com
posed of a part of each property, such enjoyment obviates 
the necessity for any title and constitutes a presumption 
juris et de jiin that there was originally on the part of both 
proprietors an intention to allow the lane to subsist forever 
and that neither party can demand a partition. (Sirev, 
1891-1-122; 1899-1-85.)

Principles of doctrine teach us that there is common 
ownership in all courts, lanes, alleys, passages and roads 
destined for the use of several houses and in courts and 
canals devoted to the development of several properties.

Aubrey et Rau, 4th ed., vol. 2, p. 413, par. 221; Demo- 
lombe, No. 444, vol. 11; Baudry-Laeantinerie et Walh, Suc
cession, 3rd ed., vol. 2, No. 2153 ; Fuzier Herman, verbo 
Passage, No. 65, teaches us that “the impossibility of acquir
ing a right of passage by repeated acts of possession has 
led litigants to hold that what they thus prescribed was not 
a right of servitude but a right of property, or at least of 
ownership in common, in the land on which they exercised 
the right for a period of thirty years after it was paved or 
macadamised. And the Courts have endorsed this preten
sion." He quotes, in No. 67, several judgments of the cour 
de cassation to the effect that a “demand to be recognised as 
owner of a right of passage in a road may be interpreted in 
the sense of a demand to be recognised as co-proprietor of 
the road itself and, consequently, based on prescription, as 
distinct from the case where it is merely a question of a 
simple right of servitude.”

The question has arisen in France, in connection with 
these roads, as to w’hether the commune could acquire a 
right of property or of servitude over such a road (chemin 
de desserte by the more fact of passage by its inhabitants 
from time immemorial. The neighbouring owners claimed, 
on the contrary, that the road belonged to the adjoining pro-
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prietors. The legislator felt called upon to put an end to Can.
the discussion by a law passed August 1, 1881, whereby it “jTTT
was declared that the road was presumed to belong to the 
adjoining proprietors. T.kmay

It follows therefore from theory and jurisprudence that Hashv.
the circumstances which have been proved in the present----
case show that the plaintiff had a right of ownership in 11 J 
common in the land or passage in question. She had the 
right then to complain of its obstruction by the defendants, 
and she then appealed to the Courts for relief. Rut if we 
came to the conclusion that this lane, instead of being pri
vate property belonging to the adjoining proprietors, could 
be regarded as a public lane, the plaintiff could still bring 
the present action, as was held in the case of Johnson v. 
Archambault (1864), 8 L.C.J. 317.

The judgment rendered by the Court of Appeal is .veil 
founded and the appeal should be dismissed with costs.

MtGNAULT, J. (dissenting) The respondent, Mrs. Dion, 
is owner of lot No. 3,026 of the official cadastre of the quar
tier du I’alais in the city of Quebec, which she bought on 
February 2, 1010, from Dame Fabiola Smith, widow of 
E.F.E. Roy. The deed describes this property as being 
bounded in rear by a passage or lane leading to St. Helen 
St., now MacMahon St., and confers upon the respondent 
no right of passage or other right in the lane. The deed 
of sale says that Mrs. Roy acquired this property by the will 
of her husband, but does not trace the chain of title any fur
ther. Nevertheless it would appear from an extract from 
the cadastre filed in the record that at a date which is not 
mentioned this lot belonged to a widow of the name of Van- 
derheyden and her children. This extract states that it is 
bounded in rear by a mitoyen passage between lots 3,023,
3,024, 3,025, 3,026 and 3,027.

The appellants are owners of No. 3,023, subdivision No.
2 of the same cadastre, having acquired it from Walter John 
Ray by sale dated March 23, 1918. The deed describes the 
property as being bounded on the south-west by a mitoyen 
passage. By the same deed Ray sold to the respondents, with
out warranty even as regards his title or his rights, the un
divided half “of a atrip of land now and which in the future 
can only be used as a common passage between the said lot 
No. 3,023, No. 2 ... . and the lot No. 3,022 belonging to 
the congregation of St. Patrice Church, which said strip of 
land is indicated as forming part of a passage bearing ap
parently no cadastral number, but whereof the larger part
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Can. 

S.C. 

Lem ay 

Hardy.

Miirniiult,

(east side) ought to form part of the said lot 3,023-2.”
Hay had bought lot No. 3,023-2 from Dame Annie Sophia 

Bell, wife of Roderick McLeod, on February 11, 1896, and 
had also acquired from her, also without warranty, the 
rights in the mitoyen passage which he later transferred to 
the respondents. In the deed of sale, Mrs. McLeod says 
that she had acquired the property from G. E. Borlasc, 
March 28, 1890, and that Borlasc had bought it from the 
sheriff of Quebec by deed passed March 31, 1890 (there i 
perhaps an error in this date). These two last mentioned 
titles are not produced and we do not know if they pur
ported to convey any right in the passage in question in this 
case.

From extracts from the cadastre which are in the record 
we learn that Mrs. McLeod was owner of lot No. 3,023 and 
that she had subdivided it into two lots, 1 and 2, and in sell
ing No. 2 to Ray she stipulated a right of passage over No. 
2 in favour of No. 1, to give access to the latter from the 
passage which has been mentioned and thence to McMahon
at

If we consult the plan of the cadastre, a copy of which 
is also in the record, we see a piece of land marked “passage” 
between No. 3,022, on which St, Patrice Church is situated, 
to the south-west, and the line of lot No. 3,023-2 and the 
rear of lot No. 3,026 to the north-east. At the end of the 
passage is a part of lot No. 3,022 and a part of lot 3,027. 
belonging to Alphonse Pouliot. All these properties, it is 
said, have doors opening on this passage. The parties can
not throw any light on the history of the passage, but it 
seems unlikely, if it is really mitoyen, that there would be no 
mention in the titles derived from the auteurs of the parties 
or in the titles of the congregation of St. Patrice to indicate 
how the passage was established. The deed of sale from 
Mrs. Roy to the respondent obliges the latter to pay a 
ground rent constituted in favour of the Hotel Dieu of Que
bec. Could the history of the passage have been found in 
the archives of the Hotel Dieu ? I do not know. I may add 
that the extracts from the cadastre cannot prove the mito
yenneté of the passage, but may serve as a guide in making 
searches, for those who made the cadastre doubtless con
sulted the old titles which the parties do not appear to have 
found.

In any case, it is clear that the documents produced do 
not establish any servitude in favour of the respondent in 
respect of this passage; and without a title she cannot claim
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a right of passage- as a servitude, nor bring a possessory 
action as owner of a dominant land, for since a servitude 
cannot lie created without a tille, possession, even immem
orial being insuflieient for that purpose (art. 549 C.C.). 
there can be no question of a possessory action based on 
mere possession where a servitude is concerned.

S.c. 
Can. 

Lemay 

HARDY.

It is enough for my purpose to quote Pothier, Traité de la Mll"l*ul1' 
Possession, No. 90. para. 1 (para. 2 treats of the vase where 
the person who lias enjoyed a right of passage produces a 
title to justify his enjoyment) :—

“Although rights of servitude upon real property are 
real right a which we have in a property, nevertheless he 
who has enjoyed a right of passage or other servitude, no 
matter for how long a time, without having a title, cannot 
complain if he is deprived of his right because, by the prin
ciples of our French law, a person’s enjoyment of a right of 
passage or other servitude, without title, is presumed to be 
an enjoyment by pure tolerance, and that is not sufficient to 
give a right of action. The article of the Ordinance of 1667 
quoted above denies this action in formal terms to anyone 
who has only a precarious possession.”

The article of the Ordinance mentioned by Pothier is art.
1 of title 18, which is the source of our art. 1,064 C.C.P.
(Que.).

The respondent, in the action which she took against the 
appellants, alleges her title as owner of lot No. 8,026. and 
says that since she bought the property she has always been 
in possession of a right of passage in the lane in question, 
that the defendants are disturbing her in the use and posses
sion of the said right of passage, and that she has called 
upon the defendants to leave the said passage free and to 
permit her to enjoy freely and rant in non sly the said right of 
passage for the usi of her above mentioned property (héri
tage) in the said lane.

The respondent claims, then, the enjoyment of the said 
right of passage “for the use of her above mentioned ‘héri
tage,’ ” that is to say, of lot No. 3,026.

j

Now a real servitude is a charge imposed upon one pro
perty for the benefit of another property belonging to a dif
ferent owner (art. 499 C.C. (Que.) ). Obviously the respond
ent pretends to exercise the possessory action in order to 
claim the enjoyment of a servitude. There is no other way 
of interpreting her action if we consider the ordinary mean
ing of the words the respondent uses, and she claims this 
right of enjoyment for the advantage of her property, and
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Can. therefore by way of servitude.
s c In spite of this the judgment of the Court of King's 
— - Bench, 32 Que. K.B. 311, Dorion, J., dissenting, treats the 

I.EMAY respondent’s possessory action as an action asking, as pos- 
IlARny. sessor and co-proprietor of the passage, that the appellants
---- be forced to cease disturbing her in her enjoyment. That

llg”*u"' ’’ amounts to changing the very basis of the respondent's 
action, without any amendment having been made or even 
asked for.

The theory adopted by the Court of King’s Bench is that 
there may exist passages between two or more properties 
which are possessed by the owners of those properties in 
forced undivided ownership. These passages are called 
common passages and arc common to the proprietors con
cerned, and one of the co-proprietors may exercise the pos
sessory action to protect himself against disturbances to his 
enjoyment, even though such disturbances are caused by one 
oi the co-proprietors. Jurisprudence, which seems to have 
been established in France, has been referred to; and that 
jurisprudence presumes quite readily that this community 
or forced undivided ownership is created by agreement be
tween the proprietors concerned.

This jurisprudence, which incidentally was by no means 
unanimous, was recognised by the French law of August 
20, 1881, dealing with roads and paths of access d’exploita
tion, sec. 33 of which reads as follows (see Duvergier, Col
lection des lois, vol. 81, p. 363) :—

“Roads and paths of access (d'exploitation) are those 
which serve exclusively as means of communication between 
different properties or for their use. They are, in the 
absence of title, presumed to belong to the owners of the 
adjoining land, each in his own right; but their use is com
mon to all persons interested. The public may be denied the 
use of these roads.”

There being no similar law in the Province of Quebec, it 
is clear that the presumption which it establishes cannot be 
applied here. Such a presumption, being a legal presump
tion, could only be sanctioned by a specific text of law (art. 
1239 C.C. (Que.)).

Given the nature of the plaintiff’s action, it is not a mat
ter for surprise that the proof of possession in common 
ownership by her should be null. The respondent proves 
that she uses the lane as do other adjoining proprietors. But, 
seriously, can such acts of passage, somewhat equivocal as 
they are—since they are acts such as are ordinarily per-
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formed by the creditors of a servitude rather than by pro
perty owners—ever lead to the prescription of this piece of 
land which is called a passage or lane? It is evident that 
they cannot ; and it is clear that such acts cannot lead to pre
scription of a servitude which is a lesser right than that of 
ownership.

Logically then, and notwithstanding the French jurispru
dence on the subject of forced undivided co-ownership, I 
cannot help the respondent. This I regret, for the appel
lants are evidently bad neighbours, and their claim that 
they acquired an undivided ownership in one half of the 
passage by the titles they allege is ridiculous. With such 
titles they could never prevent the respondent from using 
the lane. Rut the respondent's action fails of itself. Front 
a juridical point of view it is untenable. But the respondent 
is not deprived of the right to an action cunfessaire if she 
can find, on searching the titles of her auteurs, a title to a 
servitude of passage which would be an accessory of her 
right of ownership in lot 3,026.

I would maintain the appeal and dismiss the respondent's 
action with costs of all Courts.

Appeal <1 is missed.

RUSSELL v. ARNOLD.
Ontario Supreme Court, Appellate Division, Meredith, C.J.O., Mae- 

laren, Hodyins and Ferguson, JJ.A. Xovember I?, 1922. 
Principal and surety ($11-15)—Contribution — Discharged 

surety —Note.
A surety on a note, who has been discharged because of a 

renewal of the note to the principal debtor, cannot be held for 
contribution to a co-surety who paid the renewal note, but on 
which the former never became liable.

Appeal from judgment of C. S. Tapscott acting Judge of 
the 3rd Division Court of the County of Brant after trial 
with a jury. Reversed.

A. L. Sharer, for Alex Arnold, appellant.
Maso», K.C., for respondent.
The judgment of the Court was delivered by
Hodgins, J.A.:—The judgment was for $152.50 as “con

tribution in respect of a certain promissory note made by 
the plaintiff for the accommodation of the defendants (the 
appellant and his brother)."

The respondent together with the appellant and his bro
ther Robert, on June 21, 1920, signed a note for $200 at 6 
months with interest at 6', for the accommodation of 
Robert to whom one Smith advanced the money. When due, 
Robert Arnold took to Smith a note signed by himself and 
the respondent for $200 at 6 months with interest at 8%

Ont.

App. Div.



850 Dominion Law Reports. [70 D.L.R

Ont. which Smith accepted in lieu of the old note which he gave 
AppToiv.to Robert. This note matured and the respondent having

---- been sued to judgment on it paid the judgment and now
Rvssell claims as against the appellant for a contribution of one hall' 
Arnold. ,hc original advance on the first note, plus one half of $80, 
-—■ for “costs of a certain suit Smith v. Russell." Clearly no

oSrin. j.a.recovery is sustainable for these costs on the evidence in 
this case.

It appears that when Robert Arnold asked the respondent 
to sign the second note he promised to get the appellant to 
sign it also. This promise was not kept, the appellant was 
not asked to sign and the respondent was not informed of 
that fact. Smith's acceptance of the second note and his 
handing over of the first note released the parties in it and 
satisfied it so far as he was concerned. It clearly discharged 
the appellant because it gave time to the principal debtor for 
the debt without his consent. The respondent, when sued 
by Smith, was sued on the renewal or second note and paid 
the judgment recovered on it. He now contends that as that 
part represents the amount for which he became liable in 
the beginning he can seek contribution from the appellant 
as originally a co-surety with him.

I think he is not so entitled. True the first note was in 
fact paid by the respondent, as surety, and not by the party 
accommodated. Bills of Exchange Act, R.S.C. 1906, eh. 
119, sec. 139. Assuming that it was not thereby satisfied, 
although given back to Robert Arnold, then upon the dis
honouring of the renewal note the liabilities of the parties 
to the original note were revived, excepting that of a surety 
who had been released by an extension of the time given to 
the principal debtor. See Maclaren on Bills and Notes, 5th 
ed„ p. 356, Falconbridge on Bills of Exchange, pp. 721-1.

It was, however, urged that as the respondent signed the 
second note on the understanding that the appellant would 
become liable upon it he had a right to the first note when 
paid and can recover against the appellant upon the original 
consideration. I think the answer to that argument is that 
the respondent constitutes Robert Arnold his agent to pro
cure a renewal of the original bill, and is bound by what his 
agent did. The agent effected a renewal of the note, in 
fraud of his principal and contrary to his instructions, but 
that cannot affect the appellant who was by that renewal, 
discharged from liability upon the note, and consequently 
upon the consideration therefor as well. The right of con
tribution involves the fact that the surety has paid money
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which the eo-suret.v could have lieen compelled to pay. In Alta, 
this case the appellant could not have been compelled to pay ~T 
the original note after his discharge and what the respon
dent paid was the amount of the second note for which the 
appellant never became liable.

The appeal should be allowed and the action dismissed 
with costs.

Appeal allowed.

RKX v. HOLMES.
Alberta Supreme Court, Harvey, C.J., October It, 1922. 

Evidence (HE—40)—Judicial notice—Article suitable for
MANUFACTURE OF LIQUOR.

That a copper coil, known a worm, is suitable for the 
manufacture of spirits, is not such matter of common knowledge 
as will warrant the Court to take judicial notice of such fact, 
and base a conviction upon such evidence alone for illegal posses
sion thereof in violation of the Inland Revenue Act, R.S.C. 11*00, 
eh. 51.

Stated case by a magistrate from a conviction on a 
charge under sec. 180 (r) of the Inland Revenue Act. Con
viction quashed.

M. .1/. Porter, for appellant.
V. F. Ryan, K.C., for respondent.
Harvey, C.J. :—This is a case stated by a magistrate 

under sec. 761 of the Cr. Code. R.S.C. 1906, ch. 146. The 
charge was that the accused “did without having a license 
have in his possession a worm rectifying or other apparatus 
or parts thereof suitable for the manufacture of spirits with
out having given notice thereof as required by the Inland 
Revenue Act, R.S.C. 1906, ch. 51, contrary to sec. 180, sub
sec. (c) of the Inland Revenue Act.”

The stated case in the magistrate's words sets out the 
following:—

“The actual production of the worm, which was fded as an 
exhibit and which opportuned me to note its very apparent 
suitability for the manufacture of spirits, and which had 
been sworn to be suitable for the manufacture of spirits by 
the informant, along with the bearing the weight of evi
dence adduced had on the alleged offence being tried, was 
the basis of my finding of a conviction.

As to the question of the defendant that I erred in hold
ing I could of my own knowledge take judicial notice that 
the article in question was suitable for the manufacture of 
spirits; I do not admit this is an error, as it appears to me, 
in considering the bearing the evidence adduced had on the 
charge in its entirety, and considering such bearing along 
with the proper production of the article in question in
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Alia. Court, I contend that I had the right to take judicial notice 
s,• of a common article, such as this worm, to be suitable for 

the manufacture of spirits, as I understand, that a magis- 
R,;x Irate has the right to take judicial notice of a common 

Holmes. aI"ticle, for example, a rifle, as to its suitability for discharg-
----- ing bullets, on its proper production in Court as an exhibit.

Hnrx.0. < j. a|l(| j ||now ,,f my own knowledge that the article produced 
in Court as exhibit ‘A.’ called a worm, is suitable for the 
manufacture of spirits.

The solicitor for the said Rolland Cleol Holmes desires to 
<luestion the validity of the said conviction on the ground 
that it is erroneous in point of law, the questions submitted 
to this Honourable Court being that there was no legal evi
dence to warrant said conviction being made, and in particu
lar that no evidence was given or submitted to the Police 
Magistrate that the article put in as an exhibit and des
cribed by the witness for the prosecution as a copper coil 
which he considered to be a worm, is suitable for the manu
facture of spirits; further, that the Police Magistrate erred 
in holding that he could out of his own general knowledge 
take judicial notice of the fact that the article in question 
aforementioned is suitable for the manufacture of spirits."

The question thus raised is whether the magistrate was 
entitled to conclude without evidence that what was de
scribed as a worm was "suitable for the manufacture of 
spirits."

Phipson on Evidence, 6th ed., ch. 2, at p. 19, under the 
head of Judicial Notice, states “Courts will take judicial 
notice of the various matters enumerated below, these being 
so notorious or clearly established that evidence of their 
existence is unnecessary" and "Although, however, judges 
and juries may, in arriving at decisions, use their general 
information and that knowledge of the common affairs of 
life which men of ordinary intelligence possess, they may 
not, as might juries formerly, act on their own private 
knowledge or belief."

The rule is stated in 23 Corp. Jur. at p. 59, sec. 1810, as 
follows :

“Courts may properly take judicial notice of facts that 
may be regarded as forming part of the common knowledge 
of every person of ordinary understanding and intelligence."

It may be that the article in question called a worm is 
suitable for the manufacture of spirits, as the magistrate 
says that it is within his knowledge that it is, but that is a 
matter of private and not of common knowledge. It may be
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that at some time the manufacture of spirits may become so 
common that its methods will lie known to all ordinarily 
intelligent persons hut at present that can hardly be said to 
be the case. It may be difficult at times to determine whet
her some fact known to the magistrate or Judge is of such 
common knowledge as to be accepted without proof, but 
there can be no difficulty in determining that some fact not 
known to him is not so for he is bound to ascribe to himself 
ordinary understanding and intelligence.

Without evidence 1 would lie unable to say that the ar
ticle in question is suitable for the manufacture of spirits 
being quite unfamiliar with the process of such manufac
ture. I conclude without doubt, therefore, that it is special 
and not common knowledge which permits one to find that 
it has such suitability.

In my opinion, therefore, the magistrate was in error in 
basing his conviction upon that knowledge and the fact that 
the words of the statute enacting the offence were set out in 
the sworn information cannot strengthen the evidence. The 
information is not evidence. Though sworn there is no 
opportunity to cross-examine and in the present case it was 
sworn before another Justice. It is merely the foundation 
for the institution of the prosecution.

Under sec. 765 the only proper course seems to be to quash 
the conviction, which rests, as the magistrate states on a 
view of the law which I hold to be erroneous.

Conviction qutuhed.

STEVENSON v. TAYLOR; He CANADA CAP Co. Ltd. 
Ontario Supreme Cotirt in Bankruptcy, Fixhcr, ./. December 8, 1922. 
Bankruptcy (ssIV) — Fraudi lent preferences — Payments — 

Knowledge of insolvency—“They."
Payments received by a creditor within three months of the 
bankruptcy of the debtor, with knowledge at the time of the 
debtor’s “ceasing to meet his liabilities as they become due,” are 
fraudulent and recoverable by the trustee in bankruptcy. The 
word “they" is to be read as singular, and applies to such knowl
edge or notice of the creditor in his singular case.

[See Annotations, 53 D.L.R. 135, 56 D.L.R. 104, 50 D.L.R. 1].
Appeal by trustee in bankruptcy to recover payments 

made within thrt 1 months prior to an assignment under the 
Bankruptcy Act.

A. G. Slaght, K.C., for Taylor.
S. H. Bradford, K.C., and F. Greenberg, for trustee.
Fisher, J. :—This is an appeal by the trustee to compel 

repayment to him by one Max Taylor of $1,933.45 paid by

Ont.

S.C.
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0nt- the debtor company to Taylor within three months prior to 
gc the authorised assignment.

I took rira race evidence. The facts are as follows:— 
Stevenson The debtor company carrying on business as manufac- 

Taylor; turers in Toronto, having purchased goods from Taylor, a 
Re CANAOA'nerchant carrying on business in Hamilton, on February 

1 10, 1922, to the value of $3,674.66, gave seven promissory
J_1 notes of $500 each, and one of $174.66 to Taylor. Taylor

Fi«h»r. i. delivered the goods to the company. The first note of $500 
fell due on April 23, 1922, and $250 was paid thereon, and 
the note renewed for the balance. Two notes of $500 each 
due in the month of May, 1922, were returned unpaid. Three 
notes of $500 each, payable on different dates in the month 
of June were returned unpaid. The next payment made by 
the company to Taylor was $600 on July 7, on customer's 
paper of the debtor company, amounting to $930.68, and 
which was given by the company to Taylor some time pre
vious. The $692.62 was paid on July 11, 1922, so that the 

. total amount received by Taylor on his account prior to the
authorised assignment was $1,542.62, leaving a balance 
owing him of $2,132.04. When Taylor received the custo
mers’ paper for $930.68 he gave credit for that sum but 
owing to some adjustments made between the customers 
and the debtor Taylor only received $692.62.

There is no question raised that the goods were not pur
chased, delivered, and the notes given.

The trustee contends that when Taylor received the first 
payment of $250, the $600, and the $692.62 Taylor knew or 
should have known, or must lie taken to have known, that 
the company was in insolvent circumstances, and as all these 
payments were made within 3 months prior to the author
ised assignment they are fraudulent and void as against the 
trustee. The authorised assignment was made on July 19, 
1922. On the evidence I have no doubt whatever the debtor 
company was insolvent to the knowledge of the president 
and vice-president, who were the active managers of the 
company, when they made these payments to Taylor. 
Shapiro, the president admitted that thousands of dollars 
were due to trade creditors in the months of May, June and 
July, which they were unable to pay. The failure appears to 
be a disastrous one from the standpoint of the creditors. 
According to the trustee’s evidence on his examination of 
the books, the company, between February 1, 1922, and July 
19, 1922, the date of the assignment, purchased goods 
amounting to $44,853.39, and during that period they only
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paid to trade creditors $12,609.62, and between June 1,1922, Ont. 
and July, 19, 1922, about $9,200 was paid out as follows :— "^7 
$1,000 to Jacob Sherman, father of the vice-president; - i— 
$2,000 to one Cohen; $1,292.62 to Taylor (this was not in-Stevenson 
eluded in the $12,609.62) ; and about $1,875 to Sherman and Taylor; 
Shapiro, the president and vice-president, claimed by theniRs Canada 
on account of services rendered. The trustee’s statement <'*l‘ * "■
also shews that the capital stock of the company is wiped __1
out, and the company is indebted to unsecured creditors in J
the sum of $34,194.03.

The <iuestion I have to decide is, did Taylor know or 
should he have known, when he received from the company 
the payment above referred to, that the company was insol
vent, within the meaning of the Bankruptcy Act, 1919 
(Can.), ch. 36. I find on the evidence he did not know 
when he received the first payment of $250 on April 23 that 
the company was in an embarrassed financial condition, and 
that he acted bona fide in so far as receiving this payment.
As to the other payments made to him, namely: $600 on 
July 7, 1922; and $692.62 on July 11, 1922, these two were 
bond fide so far as Taylor was concerned, unless these pay
ments can he brought within the meaning of sec. 3 (j) of 
1922 (Can.), ch. 8. This is an amendment by adding to 
sec. 3 of the Bankruptcy Act, 1919, making the following 
paragraph :—(i) if he gives notice to. any of his creditors 
that he has suspended or that he is about to, suspend pay
ment of his debts ; (j) If he censes to meet his liabilities as 
then become due.”

Does this amendment mean that the creditor must have 
knowledge of other creditors of the debtor not being paid 
as their debts become due in addition to his knowledge that 
the debts due to him have not been paid? In the construing 
of a statute the plural is to be read as singular whenever 
the nature of the subject matter requires it. The word 
“they," therefore, in the amendment can be construed as 
singular. The amendment of 1922 came into force on June 
28, 1922. There is no doubt Taylor knew on April 22,
1922, that he had only received $250 on his $500 note due 
on that date, and he was obliged to accept a renewal for 
the balance. Taylor also knew that the two notes of $500 
each due in May, 1922, had not been paid, that the three 
notes of $500, due on June 2, 12, and 23, had not lieen 
paid. He employed a solicitor named Sweet, at Hamilton, 
on June 19 and on July 5 and 8, 1922, to demand payment 
of the moneys owing him. Taylor had interviewed the



8f>6 Dominion Law Reports. [70 D.L.lt.

Alla.

S.c.
president on two ovvasions. He was put off without pay
ment. There is a letter written by the company to Taylor 
acknowledging they were unable to pay the balance owing. 
1, therefore, hold that Taylor had ample notice in May and 
June, 1922, that the debtor had ceased to meet its liabilltic 
as they became due within the meaning of sec. S (j) of the 
Act of 1922, (Can.) ch. 8. Section 32 of the Bankrupt' 
Act casts the onus upon Taylor of shewing that he had n 
notice "of any available act of bankruptcy" at the time re, 
received the payments. 1 hold that he had. He knew that 
the company had teased to meet its liabilities as they be
came due, and this is an available act of bankruptcy under 
the 1922 amendment, the payments of $600 on July 7, 1922. 
and $692.62 on July 11, 1922, are fraudulent and void as 
against the creditors of the debtor company.

The trustee’s appeal is allowed with costs and there will 
be judgment in his favour, against Taylor, for $1392.62 
with interest. Taylor shall he entitled to rank on the estate 
as an unsecured creditor for $3424.60 upon returning to 
the trustee the two accepted drafts of Charles Shapiro, and 
amounting to $390.83, or otherwise he must file an affidavit 
valuing his security and proving for the balance againsl 
the estate.

Appeal allowed.

HAYWARD LUMBER Co. Ltd. v. HAMMOND.
Alberta Safa-entc Court, Walvh, J. November ~'4, 19ti, 

MECHANICS' I.1ENS (till—10)- PlOUIOrlKS—VENDOR'S 1.1KN—I\ 
CREASED VALVE.

Under sec. 0 of the Mechanics* Lien Act (Alta.), a mechanic's 
lien is prior to a vendor's lien under an agreement for the pur
chase of land, as against the increase in value of the land hv 
reason of the works or improvements, but nut further unless the 
same are done at the request of the vendor in writing. Under 
sec. 11 of the Act such works and improvements shall be held 
to have been constructed at the request of an owner who, having 
knowledge of the fact of their construction, fails to poet a notice 
that he will not he responsible for them. The cases provided for 
by see. It constitute an exception to the general provisions of 
sec. 11, and, therefore, the interest of an unpaid vendor is sub
ject to a mechanic's lien only to the extent of the increase in 
value, unless the work done or materials furnished were at his 
written request.

Action on a mechanic’s lien.
(»'. H. Van Alien, for plaintiff.
Frank Ford, K.C., and R. I). Tiqhe, for defendants.
Walsh, J.:—In this mechanic's lien action the materials 

in respect of which the lien is claimed were supplied to the
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defendant Hammond, who has not defended. The plaintiff’s Alta, 
ease is fully proved as against him. The land upon which S |7 
the lien is sought is held by him under agreement of sale — 
from the defendant Henley, who holds under agreement of ii»vward 
sale from the defendant Dykes, who in turn holds under MB™ Co' 
agreement of sale from the defendants Campbell & the Hammond. 
Eastern Trust Co., the registered owners of the same. The Wil h 
plaintiff claims that his lien attaches in Henley’s entire in
terest in this land, but as to the other defendants it simply 
claims a lien on the increased value of the land by 
reason of these improvements. Dykes has not defended the 
action but these others have.

Although the plaintiff has proved its case clearly as 
against Hammond 1 think it has failed to do so as to the 
greater part of its claim as against the defendants who de
fend. Its case is established only by his written acknow
ledgments of the receipt by him of the various deliveries 
of the material for the price of which the lien is claimed.
His liability is put beyond question by this proof. That is, 
however, insufficient, in my opinion, to establish the case 
against the other defendants. It is at best an admission by 
one defendant, which, while binding him, does not bind the 
other defendants. The plaintiff, who seeks to have its lien 
attach to some interest which these other defendants have 
in this land, is bound, in my opinion, to prove its claim 
by competent evidence, a burden which is not discharged 
simply by the admis, ion of the prinicipal debtor that the 
materials in respect of which the lien is claimed were de
livered to him.

The plaintiff has proved otherwise than by Hammond’s 
receipts the delivery on October 23, 1920, of materials to 
the value of $6.75 and no more. To this extent only is the 
plaintiff', in my judgment, entitled to such a lien as the Act 
gives to him on the interests in this land of the defendants 
Henley, Campbell and the Eastern Trust Co. I might end 
my judgment here as the plaintiff will doubtless not think 
it worth while to pursue further such claim of lien as it may 
have for this insignificant sum, but a question has been 
raised as to the extent and character of the lien which 
attaches to Henley’s interest in the land which, in view of 
certain earlier decisions of mine, I think I should deal 
with.

It is proved that though Henley knew that these buildings 
were being put up on this land by Hammond, he did not 
post a notice in writing in some conspicuous place on the
65—70 D.L.K.
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Alta, land or the buildings that he would not be responsible for 
S(. the same. It is contended for the plaintiff that because of
---- this these buildings must be held to have lieen constructed

Hayward at hjs request, for that is what sec. 11 of the Mechanics’ 
i'mrrr o.jjen (Alta.) ch. 21 says. For Henley it is argued

HAMMoND.that under the extended meaning given by sec. 9 (2) to the 
w^T, word “mortgage" in sec. 9 the only lien to which the plain

tiff is entitled upon these facts as against his interest is 
upon the increase in value of the land by reason of these 
improvements on the basis laid down by sec. 9, the materials 
not having been supplied on his written request and he be
ing the seller under an agreement of purchase with his 
purchase money largely unpaid.

Two decisions of my own have been cited to me by the 
plaintiff in support of his contention that Henley’s entire 
interest in this land is chargeable under sec. 11. One of 
these is Rerehtoke Saw Mill Co. v. Alberta Bottle Co. 
(1915), 9 Alta. L.R. 155. If that decision is in point, it is 
binding upon me and conclusive of this case, for it was 
affirmed on appeal, as will be seen by reference to p. 162 of 
the above report. That case is, however, very different in 
its facts from those of this case. That land was not under 
agreement of purchase in the strict sense of the term but 
was under agreement on the part of the owner, the City 
of Medicine Hat, to give it by way of bonus to the defendant 
to whom the materials in question were sold. Neither was 
there any question of a vendor’s lien for there was no pur
chase money. As sec. 9 (a) only extends the meaning of 
the word ‘mortgage’ in the main section to a vendor’s lien 
and an agreement for the purchase of land, I think the 
Revelstoke Saw Mill case is on the facts distinguishable 
from this case.

The other judgment of mine is Rohl v. Pfaffenroth 
(1915), 31 W. L. R. 197, in which I made liable to the lien 
the estate of the registered owner under sec. 11, the ma
terials having been supplied to defendants holding simply, 
under agreement of purchase. When this case was cited 
to me in argument I stated my recollection to be that sec. 9 
had not been relied on or even brought to my notice by 
counsel for the owner. I have since confirmed this recollec
tion in conversation with the counsel, Mr. Clifford T. Jones, 
K.C., who tells me that the real issue in that case was the 
personal liability of two sets of individual defendants, of 
whom his client, the owner of the land, was one, and in the 
circumstances it was really a question of no importance to
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him whether a lien if declared was on the fee under set. 11, Alta, 
or on the increased value under sec. 9, and so the latter 
section was not mentioned to me at all. I must frankly ' 
confess that though 1 was <|uite aware of the provisions of Hayward 
sec. 9 I did not know until shortly before the trial of thie^UMB™ Cl>’ 
action of the extended meaning given to the word “mort-Hammond. 
gage" by sec. 9 (2), never having had occasion to consider ——-
it. Now that it has been brought to my notice I must, of " "h J
course, give effect to the opinion that I hold of it, regardless 
of any earlier ruling made in ignorance of it.

Under sec. 9 a mechanic's lien is prior to a vendor's lien 
under an agreement for the purchase of land as against the 
increase in value of the land by reason of the works or 
improvements but not further unless the same are done 
at the request of the vendor in writing. What that means, 
of course, is that even if the vendor knows that the works 
or improvements are being done the lien attaches to noth
ing as against him beyond the increase in value unless they 
are done at his written request. Under sec. 11 such works 
or improvements shall be held to have been constructed at 
the request of an owner who, having knowledge of the fact 
of their construction, fails to post a notice in the terms of 
the section that he will not be responsible for them. What 
that means is that mere knowledge not followed by the 
notice imposes liability on the owner, for his request is in 
that event presumed, though I think that does not mean the 
request in writing made necessary by sec. 9.

Henley is within both sections. He is a seller of the 
land under an agreement for its purchase from him and 
he has a lien for his unpaid purchase money. This brings 
him within sec. 9. He is an owner or a person having or 
claiming an interest in the land, who having knowledge has 
not posted the notice necessary for his protection. This 
brings him within sec. 11. But for sec. 9 his liability would 
be determined under sec. 11. Limoges v. Scratch (1910),
44 Can. S. C. R. 86. But for sec. 11 the plaintiff’s rights 
would be governed by sec. 9, Marshall Brick Co. v.
York Farmers Colonization Co. (1917), 36 D.L.R. 420, 54 
Can. S.C.R. 569. Henley cannot, of course, be made liable 
under both of these conflicting provisions. The question 
is which one of them governs the rights and liabilities of 
these litigants.

The general rule in the construction of inconsistent 
statutory provisions is that if later enactments are so in
consistent with those of an earlier date that they cannot
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Alt*, stand together the earlier stand impliedly re|>ealed by the 
g ç later. The latest illustration of this that I can find is in
---- the judgment of the Privy Council in R. C. Electric It. Co. v

14 D L R- 8’ [191*1 A. C. 816. But where a general 
„ 'intention is expressed and also a particular one which is 

Hammond.incompatible with the general one the particular intention 
w.i„h j is considered an exception to the general one. Maxwell, 

6th ed. and cases there noted. The rule is stated very clear
ly by Romilly, M. R. in Pretty v. Solly (185!)), 26 Beat-. 606, 
at p. 610, 53 E. R. 1032, in these words :—

"The general rules which are applicable to particular and 
general enactments in statutes are very clear, the only diffi
culty is in their application. The rule is, that wherever 
there is a particular enactment and a general enactment in 
the same statute and the latter taken in its most compre
hensive sense would overrule the former, the particular 
enactment must be operative and the general enactment 
must be taken to affect only the other parts of the statute 
to which it may properly apply.”

X think that is the rule which I should apply to these con
flicting provisions of the Mechanics’ Lien Act. It is my 
duty to give effect to every part of the statute if that is 
possible, and that may be done by the application of the 
above canon of construction. Section 9 expresses a particu
lar intention, namely that a certain class of owner shall 
have his interest affected only to a limited extent by a lien 
unless the work is done at his written request. Section 11 
expresses the general intention that all owners with know
ledge shall be liable in the absence of a posted notice. I 
must hold that the cases provided for by sec. 9 constitute 
an exception to the general provision of sec. 11, and, there
fore, that the interest of an unpaid vendor under an agree
ment of purchase is made subject to a lien only to the ex
tent of the increase in value unless the work was done or 
materials supplied at his written request. This leaves all 
other owners subject to the provisions of sec. 11 and there 
are many such, e. g., the owner in Limoges v. Scratch, supra, 
or one who stands by and lets a mere stranger erect a build
ing on his land. Being of this opinion, I must hold the 
plaintiff entitled as against Henley to a lien only upon this 
increased value and to this extent Rohl v. Pfaffcnroth. 
supra, is overruled. Upon the evidence before me I think 
it would be absolutely futile to put this property up for sale 
under the conditions imposed by sec. 9, even if the plaintiff 
decided to proceed in respect of so small a lien as I have
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given it for I am satisfied that nothing would be realised for 
it by such a sale.

In the result, therefore, I find that the plaintiff's lien 
for $6.75 has priority over the interests of the three defend
ing defendants, Henley, Campbell and the Eastern Trust Co. 
only as against the increase in value of this land by reason 
of the furnishing of the material represented by this sum 
but I refuse to make any order for the sale of the land. 
These defendants are entitled to an order vacating registra
tion of the lien so far as it affects their interests in the land.

The plaintiff must pay the cost of these defendants.
Judgment accordingly.

MEMORANDUM DECISIONS.
Memoranda of less important Cases disposed of in superior and 

appellate Courts without written onit-i.ms <■ -. p . . , ,
memorandum decisions and of selected Cases.

CRISTAL v. SIMON ITCH.
Alberta Sapmse Court, Appellate Division, flick, llyndinan and 

Clt-ikc. JJ.A. Xovtmhei s, lsj:.
Dills and notes (§VIB—155)—Discharge of note and 

délit thereof liy accepting note of original indorser—Accord 
and satisfaction.]—Appeal from a judgment in an action on 
a promissory note. Affirmed.

/. />’. Hoicatt, K.C., for appellant.
J. Wilson, for respondent.
The judgment of the Court was delivered by
CLARKE, J.A. :—Upon conflicting evidence the trial Judge 

has accepted generally the story given on behalf of the de
fendant, and 1 see no sufficient ground for disturbing his 
finding. Indeed the uncontradicted evidence that the note 
of November 21, 1921, was signed by Rodnunsky as maker, 
and the original note of the defendant endorsed by Rodnun
sky given up and destroyed rather corroborates the defen
dant’s story.

Accepting the facts as found by the trial Judge I think 
the proper conclusion of law is that the original indebted
ness of the defendant, whether for money borrowed or upon 
the note of July 20, 1921, was discharged, and the note of 
Rodnunsky accepted not as a renewal but in satisfaction. 
See Smith et al V. Ferrand (1827), 7 B. & C. 19, 108 E.R. 
632.

The appeal should be dismissed with costs.
Appeal dismissed.

Alta.

App. Div.
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B.C. M AZIN' v. Il KI 11 EKIEW.
------ Alberta Seprentc Court, Apjiellate ttivianoi, Stuart, II, cl, and
S.C. Clarke, JJ.A. November Si, I92S.

EVIDENCE (§VIE—535)—Written contract—Parol or ex
trinsic evidence explaining bargain—Articles lined in con
nection with hotel business—Car.]—Appeal from the judg
ment of the trial Judge in an action upon a contract. Af
firmed.

J. 1). Mat he non, for appellant.
I). G. McKenzie, for respondent.
The judgment of the Court was delivered by
Stuart, J.A.:—We think this appeal will have to be dis

missed with costs. Even if the writings alone must be 
taken as shewing the agreement it was still open to the 
defendant to shew what articles were in fact used in the 
business of the hotel in order that the Court might be aide 
to apply the terms of the document to the facts as found. 
And the trial Judge found, as we think upon evidence, 
which, if believed, as it must have been, was sufficient to 
enable a Judge reasonably so to find, that the car was used 
in connection with the hotel business.

And further if the documents were such as to admit ex
trinsic evidence of the true bargain the evidence was con
tradictory and we could not say that the trial Judge was 
wrong in the result he arrived at although, of course, he 
does not make an express finding upon the point whether 
the car was orally mentioned or not. Even if we went out
side the documents which, in the circumstances and in view 
of the express finding as to the use of the car, would be a 
course rather more favourable to the plaintiff, we cannot 
on appeal venture to accept the plaintiff’s story rather than 
that of the defendant and his witness because we can find 
nothing on the record to justify a certain choice and as the 
burden of proof was on the plaintiff the judgment will have 
to stand. Appeal dismissed.

t'ASTLEMAN v. JOHNSON et at.
/Stilish Columbia Supreme Court, Murphy, J. Xuvembcr i’.?, 10-21. 
MANDAMUS (§ID—25)—As remedy against Liquor Con
trol Board—Enforcement of hiring contract by employa 
thereof—Pleading duty—Remedy by prerogative writ— 
Dismissal of action.]—Application to dismiss the action 
on the ground that the statement of claim disclosed no 
cause of action. The plaintiff was an employee of the 
Liquor Control Hoard and having been dismissed brought 
action against the members of the Board claiming a remedy 
by way of mandamus.



70 D.L.R.] Dominion Law Reports. 863
.7. A. Machine», for plaintiff ; 77. C. Mayer», for defendant. H-C-
Murphy, J. In my opinion the point of law is well g,■ 

taken that the statement of claim herein discloses no cause 
of action and in consequence these proceedings must be di. 
missed. I agree that on this application all statements of 
fact in the statement of claim must be taken as true. The 
facts asserted here, however, I think, shew only a single 
legal right in the plaintiff, ri;., that based on a contract of 
hiring. Plaintiff cannot, I think, by asserting as he does in 
para. 7 of the statement of claim that defendants have 
failed and neglected to perform their duty in regard to the 
plaintiff without setting out what duty known to the law 
defendants have failed and neglected to perform found an 
action for mandantu» or for any other relief. Authority 
is not needed for the proposition that Courts only enforce 
rights known to the law. I if am correct in this view, the 
case is governed by the decision in Gidley v. Lord Palmer- 
nton (1822), 3 Brod. & Bing. 275, 12!) E.H. 1290.

In any event 1 do not consider an action for mandamus 
can lie on the facts set out in the statement of claim. If 
plaintiff has any remedy by way of mandamus such remedy 
must be by application for a prerogative writ. Smith v.
Chnrhy District Council, [1897] 1 Q.B. 532, particularly at 
p. 538. The action is dismissed. Action dismissed.
ADAMS RIVER LUMBER Co. Ltd. v. KAMLOOPS SAWMILLS Lid.
British Cutuinbia Supn me Court, Hunter, CJ.B.C. Xovember 17, 19111.
SALE (§IV—90)-—Hulk Sales Act—Sale in ordinary course 
of business—Raw material and plant—Books for private 
use.']—Action to avoid a sale en bloc of the assets of a saw
mill, except the lumber, as being in contravention of the 
Bulk Sales Act, 1913 (B.C.), ch. 65.

A. D. MacIntyre, for plaintiff.
J. R. Archibald, for defendants.
Hunter, C.J.B.C.:—I think that the Act, 1913 (B.C.), 

ch. 65, applies only when the goods in question were kept 
for sale in the ordinary course of business. The raw- 
material and the plant of a sawmill are not kept for sale, 
but for the purpose of manufacturing goods for sale. A 
stock of books kept by the owner for his private use would 
not be within the Act, but it would be otherwise if kept fob 
sale by a bookseller. Had the lumber been included in the 
sale a different question would have arisen.

Action dismissed.
THOMPSON v. HULL.

British Columbia Supreme Court, Hunter, CJ.B.C. Xovember 17,1921.
Damages (§1IIJ—200) — Trespass — Illegal distress—
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B.C. Amount within County Court Jurisdiction—Action in 
g c Supreme Court—Costs.]—Action for damages for trespass, 

the defendant the owner of a hotel in Kamloops having dis
trained for rent, and carried off a portion of the goods and 
chattels of the lessee (plaintiff).

A. It. Muciutyre, for plaintiff.
F. J. Fulton, K.C., for defendant.
Hunter, C.J.B.C. :—It has come down to this, that the 

only puestion is as to the amount the Court ought to allow 
for damages. I have come to the conclusion that the tres
pass, so called, was of an unwitting character, that is, was 
owing to lack of information given to the solicitor, and 
that there was nothing in the shape of insults or reckless 
disregard of other people’s rights in connection with the 
seizure. With regard to the value of the articles taken 
which should not have been taken, it is puite apparent that 
they were of little or no value. Mr. Thompson himself was 
ottering #680 for Dohson’s interest in the furniture, and 
after the seizure offered #400 for both that and what re
mained, so that in his opinion at all events the furniture 
so called was of little or no value. At the same time one 
cannot overlook the fact that it would have cost him some 
considerable amount to have replaced the furniture which 
ought not to have been taken in order to render the hotel 
useful for the purpose for which it was leased. On the 
other hand, Mr. Thompson says that he estimates his dam
age at about $2,000. As far as I can see, on the evidence 
given, that is ridiculous. It is idle for the proprietor of this 
bug-house to present any such claim as that. On the whole, 
I think the sum of $250 will amply cover any possible loss 
that he proved.

With regard to costs, it is true enough that this action 
might have been brought in the County Court; at the same 
time I think that when rights of this character are invaded, 
with the possible result of a breach of the peace, it is proper 
enough to bring the action in the Supreme Court, even 
though the damages recovered may be small. I therefore 
think that I ought to give judgment for $250 and costs, 
and there will be a set-olf against any rent that is overdue.

Judgment for plaintiff.

STANFORD v. CLAYTON.
Driliult Columbia Supreme Court, McDonald, J. September 25, 1922. 
PARTNERSHIP (§V—20)—Agreement as to contribution to
wards partnership assets—Logging contract—Timber
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rights—Dissolution of partnership.]—Action on partner- Un
ship agreement. s,.

M. Cosgrove, for plaintiff : A. Hull, for defendant.
M( Donald, ,1. :—Admittedly the plaintiff and defendant 

in this case entered into a partnership. The real question 
I have to decide is, what were the terms of their agreement.
The plaintiff contends that his contribution to the partner
ship should he the benefit of his experience as a logger and 
the prospects he had of obtaining a logging contract from 
the Bella Coola Logging Co., and certain equipment which 
it appears was worth probably not more than $1,000 and 
that the defendant's contribution was $5,000 in cash, a 
block of timber of which the defendant was possessed and 
a further block of timber which the defendant agreed to 
procure from the Cliff estate and afterward did procure. It 
is not contended, on behalf of the defendant, that if he 
made a bad bargain he can escape therefrom but neverthe
less when plaintiff sets up a bargain which was so greatly, 
on its face, to his advantage and to the disadvantage of the 
defendant, the plaintiff must satisfy the Court that the 
bargain was actually made in the terms contended for by 
him.

I have considered the evidence carefully and the plaintiff 
has failed to convince me that the defendant's own timber 
or the Cliff timber were to be contributed by the defendant 
to the assets of the partnership. It was no doubt discussed 
and intended that, if the venture was a success, they would 
log that timber but when the partnership was dissolved (as 
I lind it was) in February, 1922, the partnership ceased to 
have any further interest in that timber. There will be 
judgment in accordance with the above findings with the 
usual reference to the Registrar, and if the parties cannot 
agree upon the form of judgment, the matter may be spoken 
to again.

Judgment accordingly.

KELOWNA PROWERS' EXCHANGE and OKANAGAN INITEI) 
GROWERS v. UE CAQVERAY.

British Columbia Supreme Court, McDonald, J. October 11, 1SJJ.
Contracts (§IIIE—275)—Restraint of trade—“To mar

ket" fruit by growers association—Co-operative arrange
ment—Principal and agent—Specific performance—Injunc
tion—Receiver.]—Application by the plaintiffs for an in
terim injunction restraining the defendant from disposing 
of his 1922 fruit crop to any person other than the plaintiffs
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B.C. and in the alternative for the- appointment of a receiver.
.7. G. (lihnon, for plaintiff : /{. MacDonald, for defendant.
McDonald, J. :—The plaintiffs sue upon an agreement 

dated March 1, 1921, made between the defendant (therein 
called the grower), the Kelowna Growers' Exchange (there
in called the District Association) and the Okanagan 
United Growers Ltd. (therein called the Central Associa
tion).

"The grower agrees ‘to market’ through the Central 
Association all the fruit grown by him on certain lands dur 
ing the year 1921 and every year thereafter continually.”

Provision is made for cancellation on March 1 in any 
year by notice in writing.

“The grower agrees to cultivate and harvest his crop and 
to deliver the same at the warehouse of the District Associ
ation.” It is agreed that the fruit shall be “marketed” by 
the Central Ass’n which in turn, after deducting the ex
penses incurred in handling and selling, shall render an 
account of the sales to the grower and pay him any net 
balance due. It is contended by the defendant that the con
tract was cancelled and that, in any event, it is a contract 
which is unenforceable as being in restraint of trade.

The conclusion which I have reached on the construction 
of the contract makes it unnecessary that I should decide 
these questions on the present application. It is conceded 
by the plaintiffs that if this is a contract made between the 
grower, as principal, and the plaintiffs, as his agents, such 
an agreement ought not to be specifically enforced and ad
mittedly the effect of granting an injunction or appointing 
a receiver, would, to all intents and purposes, be the same as 
if specific performance were ordered. In my opinion the 
contract amounts to nothing more than an agreement by 
which the plaintiffs shall act as agents for "marketing,” 
I'.c., selling the defendant’s crop.

It was strenuously argued that inasmuch as plaintiffs 
have entered into similar agreements with many other 
growers in the same district, the agreement is not one of 
agency but a co-operative arrangement between all the 
growers and the association. This contention, in my 
opinion, cannot prevail as each grower has his own separate 
agreement with the associations and the growers are not 
parties to any agreement as between themselves. It fol
lows that the application must be refused with costs to the 
defendant in any event.

Application dinminsed.



70 D.L.R.] Dominion Law Reports.

liliX ix rel SING v. HENLEY.
lliitinh Colombia Cun,il,i ( Tbnn/pnan, Co. Cl. J. Apiil

Appeal (§IVE—130)—Conviction under Liquor Art-— ( 
Service of notice of appeal—Affidavit of merits—Jurat- 
Sworn before notary—Evidence Act.]—Appeal from a con
viction made by the Stipendiary Magistrate at Wilmvr. 
B.C., under sec. 28 of the Government Liquor Act, 1021 
(B.C.), ch. 30. Dismissed.

//. G. Lockwood, for appellant ; W. A. Xisbet, for Crown.
Thompson, Co. Ct. J. :—Mr. Nisbet raised four prelimin

ary objections to the notice of appeal :—
( 1 ) That the notice of appeal was not properly served 

on the Magistrate. With some hesitancy I overruled this 
objection. (2) That the affidavit of merits did not ex
pressly negative the charge in the terms used in lhe con
viction. This objection I overruled. (3) That the affidavit 
of merits contained no date in the jurat. With hesitancy I 
overruled this objection, in view of the fact that the affidavit 
must have been sworn before it was filed. (4) That the 
affidavit of merits was sworn before a notary public, in
stead of before a Justice, as provided by sec. 89 of the Act. 
This objection I think is fatal to the appeal. Rex v. Lai Coir 
(1921), 30 B.C.R. 277. Paraphrasing the language of 
Gregory, J., in this decision, I find that, if there is any con
flict between the Evidence Act, R.S.B.C. 1911, ch. 78, and 
the Government Liquor Act, the language in the latter Act 
must govern, as it deals explicitly in sec. 89 with practice 
in appeals, while the British Columbia Evidence Act is 
general.

Should this decision go to a higher Court, and should I 
be wrong in my finding on this preliminary objection on the 
merits I would have quashed the conviction in view of the 
fact that there was no evidence whatsoever that the appel
lant was ever in possession of the liquor.

The appeal is denied and the conviction sustained.
Appeal dismissed.

He LEGALE and LEP1NAY.
Manitoba hiiny'n flench, Macdonald, J, July 1!), 1922.

Bankruptcy (1)—Auxiliary jurisdiction of bankruptcy 
Courts—Request of Court seeking jurisdictional aid—Bank
ruptcy Act, sec. 71 (21.]—Motion for an order in aid of 
jurisdiction.

[See Annotation, 53 D.L.R. 135, 56 D.L.R. 104, 59 
D.L.R. 1.]

C. K. Guild, for Coulson.
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Can. A. E. Hoshin, K.C., ami J. S. Ho mm, for the trustees.
Macdonald, J.:—A motion, similar to this motion now 

' ' made, was made before me on June 8 last and an order, as 
then moved for, granted and reasons therefor given.

Under see. 71 (2) of the Bankruptcy Act, 1919 (Can.), 
ch. 36, it is provided :—

“All courts having jurisdiction in bankruptcy in all pro
vinces of Canada and the officers of such Courts respectively 
shall severally act in aid of and he auxiliary to each other 
in all matters of bankruptcy and in proceedings under auth
orised assignments, and an order of the Court seeking aid. 
with a request to another of the said Courts, shall be deemed 
sufficient to enable the latter Court to exercise, in regards 
to the matters directed by the order, such jurisdiction as 
either the Court which made the request or the Court to 
which the request is made could exercise in regard to simi
lar matters within their respective jurisdictions."

The motion was argueil without any reference to this 
request or to non-compliance with this section, and in grant
ing the order I assumed that the request provided for by 
this section had been made.

The present motion is with the object of remedying this 
omission and the granting of the order after compliance 
with the section, the request of the Court of Quebec to this 
Court having since been obtained.

1 can see no useful purpose in a refusal of this remedy, 
as if the motion failed by reason of such omission it would 
necessitate duplicating the proceedings already taken.

I am asked by counsel for Mr. Coulson to review and 
rescind 1 lie order made, but upon further consideration I 
find no reason to vary the order or any reason for granting 
it.

KENNEDY v. VICTORY LAND It TIMBER Co.
Supreme Court of Cuiiadu, Idington, Duff, Anglin, Brodeur and 

Miynuult, May 31, 1922.
Brokers (§IIB—5)—Right to commission»—Employment 
of—Authority of directors.]—Appeal by defendant from 
the British Columbia Court of Appeal (1922), 68 D.L.R. 
201. Rev ersed without written reasons.

E. Lafleur, K.C., and A. D. Macfarlane, for appellant. 
Stuart Livingston, for respondent.

PARKHILL v. McCABE.
Onturio Supreme Court, Appellate Division, Maclaren, Uodgins, and 

Fetguson, JJ.A., and hose, J. November 17,1922.
Sale (§IIC—35)—Warranty of merchantable quality—
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S(i!i■ by d<script ion—-OiiiotK—Acceptance of goodn—Inspe Ont.
tion—Breach of irm canty.]—Apical from judgment of App ldv. 
Madden, County Judge of Frontenac, dismissing appel
lant’s action to recover '' L* ! 11 for breach of warranty on a 
sale of a car of onions. Reversed.

IV. F. Xichlc, K.C., for appellant.
J. M. Bullen, for respondent.
The judgment of the Court was delivered by
Hodgins, J.A. :—The description of the goods was set

tled between the parties by telephone as a car of good Can
adian onions and the car was bought by the respondent from 
a company in Leamington, Out., and shipped to Kingston.

The onions were received in Kingston and unloaded, and 
their < " it at once reported to the respondents. The
appellant, however, so dealt with them us to necessitate 
the conclusion that he accepted them.

The evidence is sufficient to justify recovery for the dam
ages claimed if the respondents are held to have warranted 
the onions to be of merchantable quality.

I think this was a sale by description within sec. 16 (b)
Smith V. Baler, ( 1878), 40 L.T. 261, at p. 263, per Grove, J„ 
Falconbridge on Sale of Goods p. 87, Benjamin on Sale, 6th 
ed„ p. 691); Vnrlcy V. Whipp, [I960], 1 Q.B. 51.3, per 
Channell, J., and that the warranty of merchantable quality 
attached to the sale—Quality includes condition (Sec. 2 Sale 
of Goods Act 1920 (Ont.), eh. 40.

What happened as to inspection when the goods arrived 
cannot be considered as an inspection such as was held to 
bar recovery in Thornett and Fchr v. Beer*, [1919] 1 K.B.
486.

The appeal must be allowed and judgment entered for 
the appellant for the amount claimed.

Appeal allowed.

He DOMINION SHII’lil ll.IMNG AND HKFAIIt Co. I.ld.
HENSHAWS CLAIM.

Ontario Snpreme Com t, Appellate Division, Meredith, C.J.O., Mac- 
la ret i, Magee, Hodgins and Ferguson, JJ.A. October 24, 1921.

Companies (YIF—348)—Contractor for debtor company—VVind- 
ing-vp Act R.S.C. 1906, ch. 144, sec. 70—Arrears of salary 
or wagf.s—Contractor or servant.

A contractor for the doing of certain work which he is engaged 
to do, who is not bound to work personally and exclusively on 
the job, there being no term fixed for the duration of the employ
ment, and the contractor being at liberty to work elsewhere if hi 
chooses, is not a clerk or other person in the employment of th«- 
company to whom wages are due within the meaning of the 
Winding-up Act, R.S.C. 1906, ch. 144, sec. 70.

[/?<• Dominion Shipbuilding and Repair Co., Ltd., (1921), 64

44
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Ont. D.L.R. 420, I>0 O.L.K. 300, reversed; Saunders V. City of Toronto
------  (1890), 20 A.R. (Ont.) 205, followed ; In re Field (1887), 4 Morr.

App. Div. (likey.) 63, distinguished.]
"to" Appeal by liquidator from an order of Masten, J. (1921), 

Dominion 64 D.L.R. 420, 50 O.L.R. 350. Reversed.
'’incano'* G. M. Willoughby, for the appellant, argued that the 
Repais Co. claimant was not a clerk or other person within the mean- 
IIenshaw'»’"8 tlle Winding-up Act, R.S.C. 1906, ch. 144, sec. 70, but 

Claim, was an independent contractor: that he was not claiming 
*n resPeet wages earned by him personally, but in respect 

C.J.O. ‘ of piece-work, agreed by him to be completed at an agreed 
rate per piece ; and that the claimant personally engaged 
and paid the labourers engaged upon the piece-work, and 
there was no agreement by the company to pay these 
labourers. Section 70 of the Act presupposes the worker 
to do the work himself, whereas here it was done by the 
employees of the claimant. Reference to Saunders v. City of 
Toronto (1899), 26 A.R. (Ont.) 265; Caintey v. Back, 
[1906] 2 K.B. 746; 13 Corpus Juris, p. 211; Hale V. Johnson 
(1875), 80 III. 185.

W. Zimmerman, for the claimant, respondent, contended 
that he was not an independent contractor, but was a clerk 
or other person within the meaning of the Act. Having men 
working for him did not make him an independent contrac
tor: In re Field (1887), 4 Morr. (Bkcy.) 63. He was under 
the control of the general manager and superintendent of 
the .company, and he was subject to direction, control, and 
dismissal by these officers. The contract was one “for ser
vice, not for services,” as found by the Judge below. He 
referred to the following authorities: Ex p. All sop (1875), 
32 L.T. 433; Re Parkin Elevator Co. Ltd.; IJunsmoor's 
Claim (1916), 31 D.L.R. 123, 37 O.L.R. 227; Re Western 
Coal Co. Ltd. (1913), 12 D.L.R. 401, 7 Alta. L.R. 29.

The judgment of the Court was delivered by
MEREDITH, C.J.O. :—This is an appeal by the liquidator 

from an order of Masten, J., dated April 28, 1921, reversing 
an order of an official referee (Cameron) dated March 8, 
1921.

The question for decision is as to the right of the respon
dent to rank as a privileged creditor in respect of his claim 
against the company.

The respondent was collocated by the liquidator on the 
dividend-sheet as an ordinary creditor, and an appeal was 
dismissed by the referee, whose order was reversed by the 
order of my brother Masten.
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Section 51 of the Bankruptcy Act of Canada, 1919, pro- Ont. 
vides that, after payment of the fees and expenses of the App~Div 
trustee and certain costs of an execution creditor, there . 
shall next be paid, “all wages, salaries, commission or com- ,tK 
pensation of any clerk, servant, travelling salesman, smnictuj 
labourer or workman in respect of services rendered to the ins and 
bankrupt or assignor during three months before the dateKEIVln Go
of the receiving order or assignment." Hen shaw's

The proceedings, however, have been under the Winding- Claim. 
up Act, R.S.C. 1900, ch. 144, sec. 70 of which provides that 
"clerks or other persons in or having been in the employ- c.J" 
ment of the company in or about its business or trade, shall 
be collocated in the dividend-sheet by special privilege over 
other creditors, for any arrears of salary or wages due and 
unpaid to them at the time of the making of the winding-up 
order, not exceeding the arrears which have accrued to 
them during the 3 months next previous to the date of such 
order;" and it has been assumed throughout that that sec
tion, and not sec. 51 of the Bankruptcy Act of Canada, 1919, 
is the provision upon which the rights of the respondent 
depend.

As the correctness of that assumption was not challenged 
by counsel for either party, I shall deal with the case on the 
footing that sec. 70 of the Winding-up Act is the section to 
be applied.

I am, with great respect, unable to agree with the opinion 
of my brother Masten.

I do not take the same view of the facts as was taken by 
him.

The respondent was not. as 1 understand the evidence, to 
work exclusively for the company.

Asked: “Did you work all the time?" the answer of the 
respondent was : “I couldn’t work all the time. I had to take 
care of my mills. Had to be away from my work 50 per 
cent, of the time."

The fair assumption from this is that he was not bound 
by his arrangement with the company to give his personal 
attention to the work he was to do for it, but that it was 
open to him to work elsewhere if he chose to do so.

My brother Masten adopted the view that the respondent 
was to work personally and exclusively “on this job.” He 
also accepted the respondent’s view that the evidence estab
lished that “he worked under the general rules of the com
pany as to hours, time-checks, and other matters, did his 
work under the supervision in all respects of the general
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Ont. manager and of the superintendent of the company, and th:u 
App oiv. *le was subject to direction, control, and dismissal at any 

—— time by these superior officers—in other words, that his con- 
Dominion lravt Wiis a con,ract for service, not for services, to be paid 

SHiPBuiLD-for at piece-work rates; further, that the company had con- 
iNG and trol not only over the claimant hut also over the subsidiary 

Re™“ c°.workmen whom the claimant employed; and that they also 
ltnNsHAw'sworked subject in all respects to the rules of the company.” 

Claim. j am unai)]e \0 agree that what the Judge so finds is sup- 
m *■.--!11h, ported by the evidence.

CJ O' There was a good deal of loose testimony as to how the 
work was carried on, and there were opinions exprcsseil as 
to what the rights and duties of the parties were, but even 
these did not go so far as the findings.

A perusal of the evidence satisfies me that there was no 
interference by the company or its manager or superinten
dent with the respondent, beyond that to which he was pro
perly subject as a contractor for the doing of the work which 
he undertook. There was no term fixed for the duration of 
the employment, and it was therefore open to either party 
to put an end to it at will. In the very nature of the con
tract, it rested with the company to say at what work the 
respondent should be employed. Various kinds of work 
were to be done by him—furnace-work, angle-work, and 
liner-work—and this necessitated the putting him by the 
company at the particular kind of work he was to do ; and, 
as I read the evidence, no more than this was done by the 
manager or by the superintendent. And so, too, if the 
work was not properly done, what the manager or superin
tendent did was not to pass it until it was properly done, 
just as would be done in the ordinary case of a building con
tract. I find no warrant in the evidence to support the con
clusion as to the position of the subsidiary workmen. The 
respondent employed whom he chose and the only interfer
ence, if it can be called interference, by the company, was 
to give advice as to the character of the men whom he de
sired to employ. The respondent’s men were sometimes 
taken off his work and put to work by the company at some
thing else that the company had to do; but this was not 
done as a matter of right; indeed, all that is relied on 
by the respondent is just what would happen between the 
company and a contractor who had to do his work on the 
premises of the company, where each would naturally ac
commodate the other where it was reasonable to do that.

Reliance is placed on the respondent having worked under
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the general rules of the company as to hours, time-checks, 0nt- 
and other matters. What those rules were is not shewn, and apjT Div.
one would expect that a contractor employed to do such ----
work as the respondent had to do on the premises of the per- [)0J^.I0N 
son for whom he was doing it, and his workmen, would con- shipbuilu- 
form with the rules of the employer, especially in a large inc and 
yard where many men were employed. REILtd C°

In my view, the rights and duties of the parties are to beHENSHAw's 
determined not by opinions of the general manager or of Claim. 
the respondent as to what these were, or even by what hap- H,.r„mhi 
pened in the working out of the arrangement between the , J O 
parties, but by the terms of the agreement which was en
tered into between them. What this was is stated by the 
general manager to have been for the respondent “to do 
furnace-work, angle-work, liner-work which is in his line 
at so much per piece;’’ and what was contemplated was 
that the respondent should bring his men—his organisation, 
as the respondent termed it—to do the work. According 
to the testimony of the respondent, the arrangement was 
that he should bring his men with him and “take on work 
on piece-work" at the price he was getting at Port Arthur 
and $400 per ship extra.

My conclusion is that the respondent was not a clerk or 
other person in the employment of the company to whom 
salary or wages were due, within the meaning of sec. 70, 
but that he was a contractor with the company for the 
doing of the work.

I am unable to distinguish this case from Saunders v.
City of Toronto, 26 A.R. (Ont.) 265. Stephen v. Thurso 
Police Commissioners (1876), 3 Ct. of Sess. Cas., 4th ser.,
535, was referred to in that case, and the view of the law 
taken by Lord Gifford (p. 542) was concurred in by Burton,
C.J.O. ; and Osler, J.A., agreed with the views of the Lord 
Justice-Clerk and Lord Ormidale.

On the facts, as I view them, none of the cases referred 
to by my brother Masten has any application, and I have 
no doubt that had my brother taken my view of the facts 
his conclusion would have been against the claim of the 
respondent. I judge so from what he said in Re Parkin 
Elevator Co. Ltd.: Dnnsntoor's Claim, 31 D.L.R. 123, at p.
128 et scy.

In re Field (1887), 4 Morr. (Bkcy.) 63, is distinguish
able. In that case the employer could discharge the claim
ant at a week’s notice, and he had the right to discharge 
and engage all men working in the brickyard, and to make 
56—70 D.I..R.
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Ont. alterations in the rate paid per thousand for the bricks, 
AmTuiv which was the way in which the claimant was paid.

__ ' The observations of Walton, J., in Cainuy V. Back,
Re [1906] 2 K.B. 746, referred to by counsel for the appellant, 

Smeimw seem to he inconsistent with what was decided by the Chief 
INC AND "justice in Ex p. Allsop, 32 L.T. 433. That case was not re- 

Rei-air Conferred to in Cairncy v. Back, and it may be that the decision 
HENSHAW'sof Walton, J„ is not good law.

Claim. On the whole, my conclusion is that the respondent is not 
Meredith entitled to the special privilege mentioned in sec. 70, and I 

c.j.u would reverse the order of my brother Masten and restore 
that of the official referee, and I would leave the parties to 
bear their own costs of the appeal to my brother Masten and 
of this appeal.

Appeal allowed.
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