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SEPTEMBER 1, 1887.

No. 1.

DIARY FOR SEPTEMBER.

1. Thur.....Sittings of Divisional Court Chancery Division

H. C. ], begin. Long vacation ends,

3. Sat.......Sir Edward Coke died 1634, ®t. 82,

4. Sun .....23th Sunday afier Trinity,

5. Mon..... Trinity Term of L. S, begins.

6. Tues...Sittings of Court of Appeal begin,

g Fri..., Revolted American Provinces first called * the
United States,” 1776,

11 Sun ....13th Sunday after Trinity,

12. Mon.....Frontenac Governor of Canada, 1692,

. Quebec taken and death of Wolte, 1739,
sittings for trial in York,

...Duke of Wellington died 432

C.C.
Sir J. S. Copley

of the Rolls, 1426,

TORONTO, SEPI EMBER 1, 1887,

As yet there is no definite information
Justiceship, The long vacation is at an
end, and in a few days work will begin
the public interest,

hope that the exigencies of the public, and
vot of party, may prevail.

% rules of practice, we believe, is in conte-

be carefully and thoroughly done so that
it ay last without tinkering for a few
: years at lenst.  Any undue haste or want
. of care in such a matter is sure to be
: dearly paid for in the long run by the
public,

1
1

1

{afterwards Lord Lyndhurst) appcinted Master !

LAW SOCIETY.

RESUME OF PROCEEDINGS.
Special meeting of Convocation, called
upon requisition to consider the action to
be taken in view of the contemplated al.
teration in practice and procedure in the
High Court of Justice.

WEDNESDAY, 23RD MARCH, 1387,

Present—Messrs. Beaty, Bell, Falcon-
bridge, Ferguson, Foy, Hoskin, irving,
Kerr, Maclennan, Martin, McMichael,
Murray, Osler, Purdom, Robinson, and

Smith.

In the absence of the Treasurer, Mr,
Irving was elected chairman,
Mr.

A letter was read from Walter

! Barwick, Secretary of the York Law
* Association, enclosing the resolution of a
" joint committee, composed of members of

as to the appointment to the vacant Chief |

again in earnest, and delay in making the |

appointment is likely to be prejudicial to Bbacu S el Honkid i S
Whoever may be -
selected to fill the vacant post we earnestly ! e

the Wentworth and York lL.aw Associa-
tions, which letter was as follows:

Tir = COUNTY OF YORK LAW ASSOCIATION,
ToroNTO, 2180 March, 1887.
The Seerctary of the Law Society, Toronto :

DEAR Sik,—The Commissioners engaged in the
of the
County Law Associations with coples of the proposed
Rules of Procedure, with a request for suggestions

The Associations of Elgin, Middlesex, Wentworlh

. and York, have given a good deal of consideration lo
i these rules, and on the 15th March a deputation
¢ from the Committee on Legslation of the Wentworth

Law .- ociation met with a deputation from a similar

- Commutee of the Yok Law Association in Joint

A consoripaTioN and amendment of the |

Committes for the purpose of considering these rules,
The Commissioners were waited upon, and it was

¢ represented to them bow impossible it was to glve

el . 3ot s el peas, | BRY proper comsideration to the dralt rules .ithin the
plation, and we trust that the work may | jigied time afforded to the Committee, apd the

Commissioners agreed to postpone the conslderation
of the rules if the jnint Committes would undertake to-
frame suggestions with regard to the rules afier proper
convideration,

This undeciaking was given.

The Ioint Committee sre agreed in the geueral
principles to be adopted in framing the new rules,
and al the meeting mentivned adopted the sugges.
tions, a copy of which is enclosed.
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The Committee are of the opinlon that the sug-
gestions to be made to the Commi-xioners should
take the form of a proposed code to supersede and be
substituted for all exianng rules relating to praciice
and procedure; and that a competent member of the

rofession should be employed by the Committee to
rame and put into proper form and shape Lhe general
suggestions agresd upon by the Committee of the
Asaociations.

Th-+ employment of xuch assi-tance will necessarily
entait expense, and the Joint Committee desire to
procure from the Law Society + grant to be expended
ander the direction of the Committee in the prepara.
ption of such a code,

I am, sir, yours, etc.,
(Sgd }  WALTER BArwick,
Sec. Foint-Cont,

COPY OF RESOLUTION,

At a meeting of the Joint Committee on
Legislation of the Law Associations of
the Counties of Wentworth and York
held in Toronto on the 15th day of March,
1887,

It was resolved,

That it is advisable to bring about a

That the foregoing suggestions be en.
acted and adopted as rules forthwith; but
the consideration and re-enactment of the
proposed consolidation of the ruies of
practice and procedure as set forth in the
printed draft thereof now under consider-
ation by the judges, be postponed so as to
enable proper consideration to be given
to them, the Committee being of opinion
that such rules should wholly supersede
and be substituted for all existing rules
relating to practice and procedure; and
that in view of the great importance ot
these rules, application should be made to
the Law Sociuty to call a special meeting

" at an early day to consider what action
. should be taken to enable this Committee

i to procure a carefully prepared and efh

Ceient code of rules of practice and pro.
. cedure in all the courts.

And it was further resolved that the
Law Society should be requested to take

into consideration the subject of the in
- crease of judicial salaries, and make such

complete fusion of the three divisions of . N _
- able to the proper authorities with a view
¢ of having suitable increases made.

the High Court of Justice.

That one judge should sit in each week
for the disposal of all business of the Hagh
Court required to be done in court and in
chamburs, without regard to the division
in which the actions are pending.

That a unifermy practice should be
adopted v all the divisions of the High
Court, including therein the practice at
the sittings of the various Divisional
Courts,

That there should be por less than four
sittings held at permanent and fixed dates
m each county for the trial of jury and
non-juey cases, at two of which jury cuases
shall be tred o mav be determimed by
general rules of the voust,

That the tartdl of costs be amended so
as to allow the deputy clerks of the
Crown, lecal masters &mi local registrars,
as local taximy officers, to tax creased
counsel fees with briefs at tnals, o1 on
assesshitents, (o a sum oot exceeding $40
to semor counsel and $a0 to junior coun.
sel, in actions of 2 special and important
nature, provided that J. H. Thom, Bsq.,
Taxing Officer, shall have power to tax
increased fees; provided that if the apphi-
cation be made in the first instance to the
said local officials for Bats, no applica.
tion shall therealter be made to the sabd
taxing officer.

representations as they may deem advis.

On these docutients being read, Mr,

¢ Walter Barwick, Secretary of the York
© Association, who was in attendance, was
"invited to attend before Couvocation.

After discussion it was ordered,
That the sum of two thousand dollars
(%2.000) be placed at the disposal of such

. members of the Joint Committee on Legis.
" lation of the Counties of York, Wentworth

_substantially

and Middlesex, as may be members of
Convecation, for the purpose of obtaining
such assistanee as they may deem neces
cary, in order to assist them o omakmg
such suggestions as they deem advisable in
Jdrabting and perfecting the proposed code.

Resvlved, Thut in the opinon of Con.
voeation the saiaries of the judges of the
Suprenie Contt of this Provinee should be
increased, and  that  the

joint Comuiuttes on Legislation of the

Counties of Vork, Wentworth and Middle.
seX, be reguested to take steps forthwith

1o confer with the Governments of the

i Dommon aml Ontario with the object of

; ohtaining such suitable ncrease,

Convocation adjourned,

Aot Kt
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EASTER TERM, 1887,

The foilowing is a résumé of the pro-
ceedings of Convocation during Easter
Term and of the 28th June, 1587 :

The following gentlemen were called to
the Bar during Easter Term, 1887, viz.:

May 16.—William Field Kerr, Richard
Henry Collins, Alexander Cecil Gibson,

Cilarendon lvan Theodore Gould, Alonzo !

Hdward Swartout, James Archibald Mac.
donald, Hugh Hornby Langton, Stanly :

Clark Warner, Angus William Fraser,
William Henry Frederick Holmes, John -

Shaw Skinner, John Frederick Cryer,
John Lyons Peters, William Kenneth
Cameron, Alexander A Mactavish,
Edward Malcolm Young, Ernest William
Morphy, George Albert Loney,

May 17.—Herbert James Dawson, John
Henry Bobier, Alfred Buel Cameron, }nlm
Elliott,

The following gentlemen were granted
Certificates of Fitness as solicitors, viz, ;

May 16.—R. A. Dickson, W, F. Kerr.

- as Students-at.

W. Osborne, J. A, Macdonald, J. G.
Holmes, W. W, Vickers, G. Hunter, J- F.
Dumble, T. Walmsley, W. E, Hastings,
E. H. Britton, W. C. Chisholm, ]. B.
Lucas, W. Lawson, J. H. Macnee, S. W,
Burns, E. D. Cameron, |. F. Wills,
H. V. Lyon, E. S. Wigle, ]. G. Gauld,
W. H. Srafford, G. F. Cane, A, D. Cart-
wright, H. W. Church, J. W. Coe, ].
Fraser. S. R. Wright.
The following gentlemen were admitted
into the Society as Stucents-at-Law:
Graduates—A. Nugent,
Matriculants—V. M, Hare, G. D. Minty,
Funiors.~~E. N. Livingston, 4. W, Bal.
lantyne, Z. H. Gallagher, W, S, Middle-
brough, W. J. “lark, H. K, McGiverin,
W. M. Shaw, ©. L. W. Porte, U, A.
Buchner, W. H. P. Walker, F. C. Jones,
B. E. Swayzie, ]. Steele, W. A. Boys.
The following gentlemen were admitted
aw in the Graduate Class

i on the 28th June, their admission to date

S. C. Warner, F. M. Field, ]. H. Bobier,
H. B. Smith, G. F. Bell, J. Campbell, A,
Dods, ¢, 1. T. Gould, E. Heaton, J.

Elliott, GG, W, Field, W, H.

F. Holmes, °

May t7.~T, Urquhart, A, W. Marquis, .

{. Vance, Jo A Davidson, R, U, Mec.

therson, K. M. Young, A, €. Gibson,

Jo ¥ Coyer, B Morphy, |0 AL Mac-
donald, H. H, Langton, J. Clark.

May a1\ AL Mactavish,

June 4R, H. Colling, A, E. Taylor.

une 28, ~F, N. Raines.

The following gentlemen passed the
Firwt Intermediate Examination, viz,

VL JL Hatwen, honors and first scholar-
ship: and Messes, [0 H, Denton, U, Styles,
o} Mudvey, 3L Murdoch. G, H. Cowan,
W Baing ROV, Clement, AL L Fore
waril, C, Swabey, W, (G, Richards, A, G,
Brownmy, F.C, Hasttngs, 1. M. Robert-
son, 13T, K. Meblwan, R, E. Yair, 1.
Newlands, R W, Smith, (5, N, Beaumont,

- W o BEvans, |0 H. MeArthar, W, |
Villams, G. 8, McCarter, A. M. Mac-
donell, R, Baldwin, W, L. Beales, E, S,
Brown, M. K. Cowan, A. |, McDonald,
R. Segsworth,

The following gentlemen passed the
Second Intermediate Examination, viz.:

I. A, Mclean, C. Horgan, D. L. Sin.
i, E. M. Laake, F. H. Kilbourne, W.

as of the first day of Easter Term, 1887.
(See Rule 2gth May, 18835.)

W, ][ Kidd, W. A. Logie, C. W. Kerr,
{. R. L. Starr, F. L. Webb, A, Crozier,
V. H. Hunter, W,

McBrady, A, H,
O'Brien,

MONDAY, 10TH MAY,

Convocation met.

Present-—The Treasurer, and Messrs,
Beaty, Falconbridge, Foy, Hoskin, Lash,
Maclennan, MecCarthy, Morris, Moss,

., Murray, Osler, Purdom, Robinson.

The minv s of the last two meetings

. were read, «pproved and signed by the
" treasurer.

Mr. Moss, from the Committee on Legal
Education, reported on the petition of
Thomas Reid, asking for an award of a

_ scholarship for the Second Intermediate

Kxamination of last Term, recommending
that under the, rule in that behalf he be

" allowed his Second Intermediate Exami-

nation with honors, and receive the second

. scholarship of last Term.

Ordered for immediate consideration,
and adopted and ordercd accordingly.

Mr. Hoskin, from the Committee on
Discipline, reported on the case of Mr.

i A, D, Kean, referred to them,

The teport was received, read and or-
dered to be taken into consideration to-
maorrow.

2
;
2
1
N
5
b
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Mr. Murray, from the Select Committee
on the subject of students’ text-books, pre-
sented their report, which war read and
received.

Ordered to be counsidered on Saturday,
the 218t instant.

The anniual Report of the Examiners of
the Law School was read.

The petition of Richard Reynolds, com-
plaining of a solicitor, was read and re-
ceived,

Ordered, that the petition be referred
to the Committee on Discipline to report
whether there is a prima facie case for
enguiry.

The letter of Mr. J. H. Greenwood as
to jubilee call, was read.

Ordered, that Convocation does not ¢

think fit to take any action on the said
letter.

The letter of Mr, Walter Barwick, from
the Committee on Legislation of the Law
Associations, was received and read.

Ordered to be considered to-morrow,

The letter of Mr. L. H. Baldwin was
received and read.

Ordered, that it be brought up on Sat-
urday with the report on students’ text-
books.

Mr. Beaty, from the Select Committee
on Honors and Scholarship, presented
their report, waich was received, read,
ordered for immediate consideration and
adopted.

Ordered, that W. J. Hatton be allowed

his First Intermediate Examination with !

honors, atd do receive a scholarship of
one hundred dollurs,
Convocation adjourned,
TUESDAY, I7TH MAY.

Convocation met,

Present — Messrs,  Britton, Cameron, ;
Falconbridge, Foy, Guthrie, Hardy, Hos. :

kin, Irving, Lash, Mackelcan, Maclennan,

Martin, McCarthy, Morris, Murray, Osler, -

Purdom, Robinson, Smith,

In the abseuce of the Treasurer, Mr,
Irving was etected chairman,

The minutes of the last meeting were
read, approved and signed by the chair.
man. ’

Mr. lrving being called away, Mr. Qsler
was appointed to the chair pro fom,

Mr. Hoskin brought up the report of
the Committee on Discipline, /1 the case

of a sclicitor on the complaint of the Trus-
tees of the Toronto General Hospital, that
& prima facie case hau been made out.

The report was adopted, and the mat-
ter was referred to the Discipline Com-
mittee under the statute and rules for in.
vestigation and report.

Ordered, that a call of the Bench be
made for the last Saturday of the present
Term (the 4th June next), for the purpose
of electing a Bencher to fill the vacancy
occasioned by the elevation of Thomas
Robertson, Q.C.

There being present not less than fifteen
members of the Bench,

Mr. Hoskin read the report in the case
of Mr. A. D). Kean, and after consider-
ation,on motion that the report be adopted,
I it was

Ordered, that Convocation having at its
last meeting received the report of the Dis-
cipline Committee, respecting the charges
made against Mr, A, D. Kean, and ha -
¢ ing ordered that the same be considered
i to-day. it is ordered that the consideration
! theteof be postponed until Saturday, the
¢ 4th day of &ne, and that a call be made
+ of the members of the Bench for that day
- that notice of this order be given to Mr.
; Kean, and that a copy of the report be
¢ forwarded to him to the intent that he
{ may shew to Convocation any cause that
' he may have why the conclusion arrived
i at by the Discipline Committee should not
. br adopted Ly Convocation.

Air. Osle being caied away, Mr, Mac.
: lennan was called to the chair.
Ordered, that in case Mr. Kean should
desire it. the evidence in s case be
, printed at the expense of the Society, and
. & copy sent to each Bencher and to the
complamant and the accused. in due time
. before the day appoiuted for the consider-
ation of the report.

Qrdered, that all unhnished business of
* the day do stand adjourned till Saturday
next.

Convocation adjourned,

SATURDAY 215T May,

i Convocation met,

. Present—The Treasurer, and Messrs.
{ Falconbridge, Foy, Irving, Moss, Murray,
i Osler, Robinson.

i The minutes of last mecting were read
| and approved.

e




R T A T

September 3, 1887.]

CANADA LAW JOURNAL. 285

Law Society.

———

Mr. Blake was elected treasurer for the
current year.

On motion of Mr. Irving, ordered, that
the following be the list of the Standing
Committees for the ensuing vear, viz.:

FINANCE.

Messrs., S, H. Blake, W. G. Falcon
bridge, ]. J. Foy, &, Irving, Z. A. Lash,
E. Martin, T. H. Purdom, L, W. Smith,
H. W. M. Murray, chairman,.

LIBRARY.

Messrs, |, Beaty, 8. H. Blake, H. Cam-
eron, J. H. Ferguson, D. McMichael, J.
H. Morvis, Charles Moss, C. Robinson,
X Irving, chairman.

REPORTING,

Messrs. B, M. Britton, H. Cameron,
\W. (i, Falconbridge, F. Mackelcan, E.
Martin, D. McCarthy, H. W. M. Murray,
B. B. Osler, James Maclennan, chairman.

LEGAL EDUCATION,

Messrs. J. H. Ferguson, J. Hoskin, Z.
A. Lash, F. Mackelean, W. R, Mcredith,
J. H. Morris, B. B. Osler, C. Robinson,
Charles Moss, chairman,

DISCIFLINE.

Messrs. A, Hudspeth, . K. Kerr, F.
Mackelean, J. Maclennan, D. McMichael,
7Z. A. Lash, C. Robinson, .. W. Smith,
J. Hoskin, chairman.

JOURNALS AND PRINTING,

Messrs. John Hell, B. M. Britton. [, ].
Foy, €. F., Fraser, J. Hoskin, I, Mc-
Cartity, Chas. Moss, T, B. Pardee, J. K.
Werr, chairman,

COUNTY LIBRARIES AID,

Messrs, B. M. Bntton, H, Cameron,
D. Guthrie, A 8. Hardy, A. Hudspeth,
J. K. Kerr, W, R. Meredith, Z. A. Lash,
E. Martin, chairman,

Mr. Moss presented the report of the
Legal Education Committee on the case
of R. U. McPherson, that his puapers are
now complete, and that he has duly served
his time and is entitled to his Certificate
of Fitness.

Ordered for immediate consideration,
and adopted and ordered accordingly.

Ordered, that it be referred to the Dis-
cipline Committee to frame and submit to
Convocation on the first day of next
Term the draft of legislation thought ad-
visable to perfect the machinery for en-
quiring into complaints against persons
uuder the jurisdiction of Convocation,
and also to persons untruly holding them-
selves out as solicitors or barristers, or
evading the regulations as to practice.

On the order of the day for the petition
on the subject of the jubiiee, voras

Ordered, that the consideration of the
petition do stand adjourned till’ Friday
next.

The report of the Select Committee on
the subject of students’ books was taken
into consideration,

The report was considered paragraph
by paragraph, amended, adopted, and is
as follows:

REPORT,

To the Benchers of the Lavw Scciety in
Convocation :

The Special Committee to whom was
referred the subject of text bouks for stu-
dents in connection with the County Law
Library Associations and of students’
books gererally. beg leave to report as
follows :

They have had under consideration the
above subject, having 1egard to the fol-
lowing rule and resolution of Convoca-
tion :

(Rule 142, paragraph 13, Dec. 4, 1886.)
Couvoeation may furnish to each library
such number of books for the use of stu-
dents as may be required; the books so
furnished to be kept by the librarian of
each association, and students allowed to
use the same on s'milar conditions to
those in force from time to time in regard
to similar book. at Osgoode Hall,

Ordered. that Mr. Kittsen's letter, in so
far as it refers to students’ bool s, be -e-
ferred to a special comumnittee, consisting
of the Finance Committee and Messrs.
Mose, Meredul, Britton and McMichael,
to report to Convocation upon the sub-

| ject, together with the system to be

| cation, relating tc

adopted to carry out the rules of Convo.
studen’s’ books for

' county libraries; and farther, to report

i to Convocation upon rules to be ooserved

|
|

by students on the occasions of obtaining




CANADA LAW JOURNAL.

[September 1, 1887,

Law SocieTy,

and borrowing students' books. (18th
February, 1887.)

The Committee find that there are two
county libraries having fifty members,
viz.: Wentworth and Midd/lesex; that
the number of students using books in
Wentworth is about thirty, and in Middle-
sex between forty and fifty; and that the
grice of one complete set of buoks is about

190,

1. That subject to the hereinafter men-
tioned rules, the Committee recommend
that nne complete set of students’ books
be supplied to each library association
having at least filty members, but that
the renewal of such set or making good
losses in the books be assumed by the
library associations.

2. %hat cach application be dealt with
according to the circumstances thereof,
and as the same is presented, that no
setiled rule be laid down.

3. That in places where there is no
library association, or where there is an
associatiou but the number of members is
less than fifty, students be allowed to
apply to the secretary of the Law Society
and receive books from him, subject to
the same rules as students are who reside
in the city of Toronto.

4. That the Wentworth and Middlesex
Library Associations be at once supplied
with one complete set of students’ books.

5. That the rules as to lending books,
whether from Osgoode Hall or trom a
county library, be as follows:

RULES.

The text books pres ribed for the varicus law ex-
aminations will be loaned to siudents and articled
clerks on the following conditions:

1. Every student or clerk, at the time of his first
application, must file with the librarian of the library
in question, a certificate (on prescribed form) signed
by the solicitor in whose office he is, to the effect
that he is a fit and proper person to be entrusted with
the books, and must also deposit with the treasurer
of the library in question the sum of ten dollars ax
security for the due return in good order of the book
borrowed.,

2. No book shall be retained by a student ur clerk
longer than one month. If retained longer than this
period a fine of ten cents a day shall be exacted for
each subsequent day,

. No hook shall be reserved for nny student or
articled clerk.
4. No student or clerk shall be entitled to more
than one volume at a time.
§. No book shall be borrowed by the same persun
more than twice within six months,
6. Any student or clerk who shall injure, destroy,
or lose any of the books of the Society shall forth.
with make good the damage.

7. Rooks defaced with marks or writing shall be
considered as injured, and ussessed for accordingly,

8. No Look shall be considered as ceturned by any
student or clerk, unless it is handed to the librarian
o o an assistant in the library, and its return duly
entered in the proper book.

9. Students ur clerks are prohibited from lending
the books, or exchanging them with others,

10. Every student or clerk ruust give a receipt for
every book loaned to him.

t1. The librarian shall report to Convocation any
studeut or clerk who removes any books from Osgoode
Hall, or from any counly library, except in accord-
ance with these rules.

12. When a student or clerk notifies the librarian
that he does not intend to apply for more books, the
amount of his deposit shall be repaid to him, less
fines and damages under these rules.

The letter of Mr. L. H. Baldwin, as to
lending of hooks on the University cur.
ricula to members of the Society, was
considered, and it was ordered that the
existing order as to loaning books to stu-
dents in connection. with the courses of
the Universities be extended to the mem-
bers of the Bar.

It was further ordered that the repula-
tions for lending of students books this
day adopted be applicable to the cases of
students and members of the Society bor-
rowing books in connection with the Uni-
versity courses,

Ordered, that the secretary do cause 1o
be published the usual advertisements for
four gentlemen to {ill the positions of ex-
aminers and lecturers, the applications to
be in the secretary's hands not later than
the 2nd day o' June.

Ordered, that a call of the Bench be
made for Saturday, the 4th day of June,
for the appointment of [our examiners and
lecturers.

Convocation adjourned.

FRIDAY, 27TH MAY,

Convocation met,

Present—Messrs, Ferguson, Foy, Irving,
Lash, Mackelcan, Maclennan, Meredith,
Morris, Moss, Murray, Osler, Robinson.

In the absence of the Treasurer, Mr.
Irving was elected chairman.

The minutes of the last meeting were
read, approved, and signed by the chair-
man.

Mr. Murray, from the Reporting Com-
mittee, presented the report of that Com-
mittee, which was received, read and
ordered for immediate consideration,

Ordered, that the editor-in-chief be in-
formed that Convocation is of the opinion
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that the digest number of each volume

should be published within six weeks after ;

the issue of the reports of that volume,
and that the Committee be requested to
inforin Convocation of the reasons, if any,

for the delays in the repurts of the Appeal @ ‘
Moss, Murray, Osler, Pardee, Robinson,

! Smith, Maclennan,

and Chancery Divisions; and that so
much of the report as relates to the re-
eommendation of the Committee to in-

crease the salary of the Practice Court |

reporter from R6o0 to Bgoo per annnm,
the increase to take effect from st July
next, be adopted.

Mr. Osler gave notice of a motion for
Saturday, ¢th June, to introduce a rule to
alter the rule as to reporters’ salaries, so
as to give effect to the recommendation
in the report,

A letter was read from the Canadian
Pacific Telegraph Company, applying for
permission to in‘toduce the wires of their
company into { sgoode Hall,

The letter was referred to the Finance
Committee with power to act.

A letter from Mr, 8. S, Macdonell was
read. asking that his certificate to practice
for 1887, which had never bcen sent to
him, might be cancelled, as owing to his
official position he had abandoned all in-
tention of resuming practice.

Ordered, that his certificate be can-
celled and his money returned to him,
less any Term fees that might be due from
him to the Society,

A letter was read from Mr. Macdonald
of the Guelph Law Association,

Qrdered, that the publishers be directed
to send to the GueF h Law Association
the back numbers of the volumes of the
reports current at the time of the forma-
tion of that Association.

The petition from the members of the
Bar of Ontario in reference to the fiftieth
anniversary of Her Majesty's accession to
the throne, presented to Convocation on
12th Februaty last, and which stood over
from previous meetings of Convocation,
was considered, and it was decmed ex-
pedient that no action be taken thereon.

Mr. Morris gave notice that he would,
at the next meeting of Convocation, move
that an humble address be presented by
Convocation to Her Majesty the Eueen.
congratulating Her Majesty on having
reached the semi-centennial period of her

reign.
onvocation adjourned.

R

SATURDAY, 4T'1 JUNE.

Convocation met,

Present—Messrs, Beaty, Britton,Falcon-
bridge, Foy, Fraser, Hoskin, Irvin%\, Kerr,
Lash, Mackelcan, M=cCarthy, Morris,

In the absence of the Treasurer, Mr.
Irving was elected chairman.

The minutes of the last meeting were
read and confirmed.

Mr. Maclennan, from the Reporting
Commiittee, read the following report,

The Committee on Reporting beg leave
to report as follows:

1. The delay in the Chancery Division
rests with Mr. Lefroy, who acknowledges
that it is due to press of other work. e
has, however, exerted himself to the
utmost, and now states that eleven of the
seventeen unreporied cases ure now ready
to issue, and that with one exception this
will clear off all cases to the 1st March,
The Committee have an assurance from
Mr, Lefroy of increased diligence here-
after.

2. The delay in the issue of the digest,
to volume 12, Ontaric Reports, was
caused in great part by the accidental
omission of .o matter of one of the num-
bers in preparing the index in the first
instance, and also partly by the delay of
the printer. Your Committee believe
that the indexes will be issued more
promptly in the future. :

3. The serious arrears in the Conrt of
Appeal appear to be without any excuse,
amf your Committee recommend that the
reporter ought at once to avail himself of
the arrangement with Mr. Brown, made
some time since to bring up the arrears,
but which it is understood has never been
acted on up to the present time.

4 Your Committee recommend that
-00o copies of Mr. Cartwright's Digest of
Constitutional Cases be ordered in sheets
at the price of $150, provided reference
is made in such éigest to the cases as
reported in the regular reports as well as
in Mr. Cartwright’'s own volume,

All of which is respectfully submitted.

The report was taken into consideration
and adopted.

Ordered, that the Reporting Committee
be authorized to take such immediate
steps as they may deem necessary to have
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the arrears of the Appeal reports brought
up, and to prevent arrears in the future;
and for that purpose, if necessary, to
direct the suspension of the reporter's
salary, and to require the employment of
assistance by the reporter or themselves
to e.nploy such assistance or other means
at ihe reporter’s expense as they may
deem necessary.

A letter from Alfr. Baker, Registrar
of Toronto University, was read as fol-
lows :—

RucisTRAR'S OFFICE, June 4th, 1887,

S1R —At a meeting of the Senate of the University
of Torontn, held May 27th, it was resolved that the
Senate should invite the Law Society of Upper
Canada to co operate with it in conslderingr‘}he ques-
tivn of the evablishment of a Teaching Faculty in
Law in the University, and I am directed to ask you
to lay this communication before the Law Society at
its next meeting. Your obedient servant,

ALFRED BAKER, Registrar

Ordered, that the following members of
Convocation be a Comumittee to confer
with the Senate of the University of Tor-
onto on the subject of the ectablishment
of a Teaching Faculty in Law in the
University and report to Convocation,
viz.:—Messrs. Falconbridge, Foy, Guthrie,
Hardy, Irving, Kerr, Lash, Mackelcan,
Martin, McCarthy, McMichael, Morris,
Moss, Osler, Purdom and Robinson,

A letter from Messrs, Shilton, Allan
and Baird was read, and referred to the
Discipline Committee,

A letter from Philip Holt was read, on
the subject of the election of a Bencher.

In the matter of the complaint against
A. D. Kean, a barrister, on the report of
the Committee on Discipline being brought
up for further consideration,

Ordered, that charge four be considered
as not sustained,

Mr. Kean was called upon to show
cause to the report, and atter.ded accom-
panied by his counsel, “r. Lount, Q.C,,
and Mr. E. Douglas At. ~wi  On hear-
ing Mr. Lount, counsel for Mr, Kean, at
length,

Ordered, that Convocation having con.
sidered the evidence reported upon the
charges made against Mr, A. D. Kean,
and having heard counsel for the said
A. D, Kean, it is resolved that the evi-
dence so reported fully justified the pre.
sentation of the charges prefesred ugainst
Mr. Kean. But Convocation is of opinion

that the circumstances do not warrant the
conclusion that Mr, Kean should be dis.
barred. In the opinion however of Con-
vocation, the admissions made by Mr,
Kean establish that his conduct is cen.
surable, and that he ought to be censured
by Couvocation, and that he ought to be
ordered to attend Convocation forthwith
to be censured by the chairman,

Mr. A. D. Kean thereupon attended,
and was censured by the chairman. Mr,
Kean's counsel were present,

Mr. Moss, from the Commiltee on
Legal Education, presented the report
of the Committee on Applications for the
appointment of examiners and lecturers,

The report was received and read.

All the candidates having received
nominations,

Mr. P. H, Drayton was elected Ex-
aminer and Lecturer in Equity Juris-
prudence,

Mr. R, E. Kingsford was elected Ex-
aminer and Lecturer in Commercial and
Common Law,

Mr. E. D. Armour was elected Ex.
aminer and Lecturer in Real Property.

Mr. W. A, Reeve was elected Examiner
and Lecturer in Criminal Law and Torts.

The order of the day for the election of
a Bencher in the place of Thomas Robert-
son, Esq., Q.C., elevated to the Bench,
was taken up. Mr. Alex. Bruce, Q.C.,
of Hamilton, was elected.

Mr. Bruce was placed on the Discipline
and County Libraries Aid Committees in
the place of Mr, Lash,

On motion of Mr, Morris, pursuant to
notice, seconded by Mr. Murray,

Ordered, that an humble address be
presented by Convocation to Her Majesty
the Queen, congratulating Her Majesty
on having reached the semi-centennial
eriod of her reign; that such an address
re transmitted through the regular chan-
nel, and that the treasurer, the chairmen
of the respective Standing Committees
and the mover, be a Special Committee
to draft, engross and transmit such ad-
dress.

A Rule to amend the last clause of Rule
number 113, with reference to the salary
of the Practice reporter was read a first
and, second time, and ordered for third
reading 28th June instant.

Convoce* ', adjourned.

T T R T
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TUESDAY, 28TH JUNE,

(Subject to confirmation at next meet-
ing of Convocation.)

Convocation met.

Present-—Messrs. Cameron, Foy, Hud-
speth, Irving, Lash, Mackelean, Maclen-
natt, McMichael, Martin, Meredith,
Morris, Moss, Murray, Osler, Robinson.

In the absence of the Treasurer, Mr.
Irving was clected chairman,

Mr. Mort's, from the Special Commit-
tee appointed to draft and forward an ad-
dress to Her Majesty on the occasion of
the completion of the fiftieth year of her
reign, presented the report of the Com-
mittee—that the address had been pre.
pared, and sent to the Secretary of State
at Ottawa to be forwarded to Her
Majesty.

The report was read and adopted.

The petitions of Messrs, J. D. Mont-
gomery and T. C. Robinette were received
and read, and the prayer granted,

The letter of Mr. Walter Barwick of
this date was read as follows :

Toronto, 28th June, 1887,
¥, H, Esten, Esq., Secrotary of the Law Socisty :
SIR.—~-Al a meeting of the Bar held yesterday, pre-
sided over by the Attorney-General, a Committee was
appointed to draft an ap})ropriale resolution upon the
subject of the death of the Honorable Sir M. C.
Cameron.

ing, **That Convocation be requested to have the |

resolution to be prepared by the Committee engrossed |
P K Y g

on the minutes of the Law Society, and that a copy
of such resolution be forwarded to the family of tge
late Chiief Justice,”
T am, sir, yours, ete,,
WALTER BARWICK,
Ste. of the Meeting,

And the resolution of the Bar therein as !

follows:
RESOLUTION,

and independence of character, and by fearlessness in
Eiving expression to his convictions when he Lelieved

imself in the right, he compelled the respect alike
of his friends and npponents,

As an advocate he was forelble and courageous, as
a judge impartial and patient, as a politician it is be.
lieved the rectitude of his motives were never ques-
tioned even by those opposed to him. His private
virtues and his public life may well be taken as-ex-
amples for all.

The imperial hosor so recently bestowed upon him
has rarely fallen on one who more truly embodied the
best characteristics of the chivalry of old.

The Bar feel that as their body bas been honoured
by his life, 50 they and his native Province have lost
by his death one who was the very type of those best
qualities which mark the high-minded man, the honest
politician and the successful advocate.

Otdered, that the resolution of the meet-
ing of the Bar be entered on the proceed-
ings of Convocation; and further, that
an engrossed copy thereof be transmitted
to the family of the late Sir Matthew
Crooks Cameron,

A letter from A, Clark, of Orillia, dated
gth June, in ¢ A. D. Kean, was read, and

i also the charge of W. H. Barker against

A, D. Kean,

The secretary reported that he had
written to Mr. Clark in reply to his letter.

Ordered, that the charge of Mr. W. H,
Barker is too vague and indefinite for
Convecation to take any notice of.

The letter of Mr. Goodwillie was read
in reply to the enquiry as to what he had

The following motion was also passed at the meet. O 53y to the complaint that he was ad-

vertising himself as a barrister when he
was a solicitor only.

The secretary was directed to write to
him calling upen him to give an explana-
tion of his calling himself a barrister, and
repeating the cause of complaint in his
letter, and to inform him that his com-
munication is unsatisfactory.

A letter was read from Mr. Fowler,

. Secretary of the Lawn Tennis Club, in

the death of the Honorable 3ir Matthew Crooks

Cameron, which took place on the 25th inst,
Af}:er practising at the Bar for thirly years he was,
i1 the

- reference to a supply of water for their
The profession have assermbled In consequence of - '

dressing-room. )
The letter was referred to the Finance

" Committee with power to deal with it.

year 1878, made a Judge of the Court of :

Quesn's Bench, and afterwards in the year 1884 was -

appolinted Chief Justice of the Common Pl..s Divi.

sion, which distinguished position was held by him | of the profession.

until his death.

He sat in the Legislaturs of the late Province of :

Canada and of this Province, and for a_period of four
years was & member of the Executive Council of On.
tario as Provincial Secretary and Commissioner of
Crown Lands.

He was distinguished as an advocate, a judie and a
representative of the people, by singular individuality

A letter was read from Mr. French in
reference to the establishment of a mu.
tual benefit association by the members

Ordered, that Mr. French be informed
that the subject of his letter was not new
to Convocation, but that Convocatior. had
hitherto not deemed it advisable to act.

The secretary reported that Mr, L. H.
Dickson, of Exeter, who ig a solicitor only,
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advertises himself as a barrister, and pro-
duced the advertisement,

Ordered, that it be referred to the Dis-
cipline Committee.

Mr. Moss, from the Committee on Legal
Education, presented the report of that
Committee with reference to the admis-
sion of graauates. (For names of candi-
dates admitted see list at beginning of
résumé.)

The report was received, considerad
and adopted.

Mr. Martin presented the report of Mr.
‘Winchester, Inspector of County Li-
braries.

* The Rule relating to the salary of the
Practice Court reporter was read a third
time and passed, and is as follows :—

The salary of the reporter for decisions
in matters of practice shall be nine hun-
dred dollars pet annum ($gca).

Convozation adjourned.

RECENT ENGLISH DECISIONS.

The Law Reports for July comprise 19

Q. B. D.pp. 1-150: 12 P. D. pp. 145-157,

and 35 Chy. D. pp. 191-399.

HUSBAND AND WIFE—BRPARATY ESTATE—POST NUPTIAL
SETTLRMENT — ESTRAINT ON ANTICIPATION — COX-
TRACT LY WIFE DURING COVERTURK--MADRIED WoX-
EN'S PROPERTY ACT, 1832 {47 VieT. ¢ 18 (0], 8, 2, 88,
4, 8. 17).

In Beckett v. Tasker, 19 Q. B. D, 7, a Divi.
sional Court (Day & Wills, ]J.) was called on
to decide a question under the Married Wom.
en's Property Act, 1882, By a post nuptial
settlement made before 1882, property which
had been devised to a married woman for her
separate use without restraint on anticipation
was limited to her for life for her separate use,
without power of anticipation, remainder to
the husband for life, or unfil bankruptey, re-
mainder to the children. The wife, afte: ile
Act of 1882, and during coverture, made 2
prowissory note in favour of the plaintiffs, and
after the death of the hushand the plaintiffs
obtained judgment upon the note, and the
question for the Court was whether the plain.
tiffs were entitled to a receiver of the vents and
profits of the property included in the settle-
ment. The plaintifis claimed that the re.
straint on anticiprtion was determined on the

death of the husband, and that from that time
the widow held the property as a feme sole, and
that the settlement being post nupti=1 was veid
for want of consideration, But the Divisional
Court ({overruling Huddleston, B} was of
opinion that, apart from the question as to
the validity of the settlement, the property
covered by the settlement would not have been
tound by the contract prior to 1882, and that
the death of the husband would not have
affected the liability of the wife under such a
contract, and that the Act of 1882 had not
altered the law in this respect. Notwithstand.
ing the general words of 3. 1, 8s. 4 (47 Vict. c.
17 [0.}, 8. 2, 8. 4), which provides that ** every
contract of & married woman with respect to,
and to bind her separate estate, shall bind not
only the separate propeity which she is pos.
sessed of or entitled to at the date of the con.
tract, but also all separate property which she
may thereafter acquire,” the court held that
this merely includes property acguired during
coverture, and does not include property ac-
quired after the coverture. ‘The validity of
the settlement was upheld on the grouand that
the husband had n- estate by the curtesy in
the land settled, us no issne had then been
born. and under the settlement he took an
estate for life, whether there were children or
not, which, on bis part, he submitted should be
determined or his bankruptey. This case ap.
pears to be another instance of the astuteness
which the courts have always displayed in
construing the Acts relating to married women,
go as to deprive them as far as possible of the
beneficial effect the Legislature may be reason-
ably supposed to have intended them to have.

NAVAL OFFMOER—RESIGNATION OF CUMMISBION,
The chief point decided by the court (com-
posed of Lord Coleridge, C.J., Mathew, Cave
and A, L. Smith, J].) in The Queen v. Cuming,
19 Q. B. D. 13, was that a comumnissioned
officer of Her Majesty’s navy who has accepted
service on board of one of Her Majesty's ships,
cannot, without leave of the Admiralty, resign
his commission and retire fromn the service,
and if he do, he is liable to be arrested and

tried before a court martial as a deserter.

CARBIRR—MPABURE OF DAMAGES—DELAY IN DBELIVERY
OF SAMPLRE—L088 OF SEABON—NLGLIGENCR,

Schulse v, The Great Eastern Ry. Co., 19 Q.
B. D. 30, was an appeal from Day, J. A par.
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cel of samples wos delivered to the defendants
to be forwarded to the plaintifis. By the neg-
ligence of the defendants who had notice that
the parcel contained samples it was delayed
on the way until the season at which the
samples could be used in procuring orders had
elapsed, and they had in consequence become
useless. The plaintiffis could not have pro-
cured gimilar samples in the market. The
action was brought to recover damages for the
non-delivery ot the samples ina reasonable
time. The Court of Appeal held (affirming
Day, J.) that the plaintiffs were entitled to re-
cover as damages the value of the samples to
them at the time they ought to have been
delivered. Lord Esher, who delivered the
judgment of the court, was of opinion that the
case was governed by Wilson v. Lancashive and
yorkshire Ry, Co., 9 C. B. N. S, 632.

RANRRUPTOY ~REALIZATION OF ASSETS-—INAURANCE OF
DPRATOR'S LI E—SUBMISSION TO MEDICAL FRAMINATION.

In re Bets, 18 Q. B. D. 39, is a bankruptey
decision of some moment, The principal as-
set of a bankrupt's estate was a contingent
reversionary interest which could only be
saleable if the bankrupt's life was insured.
The question was whether the bankrupt could
be compelled to submit to a medical examina-
tion, 5o s to enable the trustee to effect an
insurance on his life, and whether his refusal
to submit to such examination was misconduct.
Lord Esher and Lopes, L.J., held that the
bankrupt could not be compelled to such ex-
amination, and that his refusal to submit to
the examination was not misconduct. But
from this view Fry, L.. ], dissented. The de-
cision of Cave, 1., In #¢ Garneti, 16 Q. B. D,
698, was approved and followed by the major-
ity of the Court of Appeal.

PRAOTICE—BPECIALLY INDORSED WRIT--TIME FOR

SERVICE~ORDER LX1IV. (ONT. RULE 450).

In Murray v, Stephenson, 18 Q. B, D, 6o, 2
Divisional Court, composed of Mathew and
A. L. Smith, ]J., held that a specially indorsed
writ is not a pleading within Ord. Ixiv, (Ont,
Rule 450), and service thereof may therefore
be effected at any hour of the day.

E8TorPRL—NEGLIGERT NEEFREBENTATION-—
WHABFINGBR,

The Court of Appeal in Szon v. Laforce, 19
Q. B. D. 68, affirmed the decigion of Denman,
J., 18 Q. B. D, 139, which we noted unte, p. 64.

PBACTIOR—INTERPLRADER ~UNARGES OF SHRRIFF
SUBSEQUENT TO ORDRR—APPRAL,

Goodman v, Blake, 19 Q. B. D. 77, was an
appeal from a County Court on the question
by whom the costs of a sheriff, subsequént to
the granting of an interpleader, should be
borne. The Court of Appeal held that the
incidence of such charges is a question of law
and therefore appealable ; and on the merits,
that a successful claimant is entitled to recover
such costs from the execution creditor,

PRAOTION— APPRALS—S3T4Y OF BXZCUTION.

The short point decided by the Court of
Appeal in Hamill v. Lilley, 19 Q. B, D. 83, was
that when an appellant desires to stay execu-
tion pending an appeal from the Court of
Appeal to the House of Lords, the applica.
tion must be made solely to the Court of
Appeal, and cannot properly be made either
in chambers in the court of first instance, or to
a Divisional Court.

MARINE INSURANOS—MUTUAL INSURANCE ASROCIATION
~PRINCIPAL AND AGENT—UNDISCLOSED PRINCIPAL.
An important point of insurance law was

discussed in Unsted Kingdom M. S. dssurance

Association v. Novill, 19 Q. B, D 111, T, who

was manager and part owner ot a ship, took

out a policy with a mutual insurance associa-
tion in respect of the ship, and thereby be-
came a 1member cf such association. It be-
came necessary to levy an assessment on ‘he
members of the association in order to pro.
vide funds to meet losses. T, had become
bankrupt, and the association sought to make

N., who was also @ part-owner of the ship,

liable for the assessment payable by T. as an

undisclosed principal of T. But the Court of

Appea! (affirming Grove, J.} held that the

effect of the articles of association and the

policy, was to impose the liability for assess-

ments on members only, and N. not being a

member, he could not be sued for assesements

as an nndisclosed principal of T.

None of the cases in the Probate Division
call for notice hera,

TRADE MARE—F'ANOY WORD NOT IN COMMON USR.

Proceeding now to the cases in the Chan.
cery Division we come to Re Arbens, 35 Chy,
D). 248, which was an application to register as
a trade mark the word * Gem,” as applied to
air-guns manufactured by the applicant, Kay,
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J., granted the application, but the Court of
Appeal, finding on the evidence that the word
“ Gem,” at the time of the application for
registration, had become descriptive of a par.
ticular make of air guns, and not of the guns
of the applicant exclusively, reversed the de-
cision of Kay,]. Lindley, L.]J.,, doubted
whether the word “ Gem” could in any case
be registered as a trade-mark.

PRACTIOE — QoB'™rs -~ STAYING PROCEBEDINGS POR NON
PAYMENT OF COBTS.

In ye Wickham, Marony v. Tayior, 35 Chy. D,
272, & question which has once or twice re-
cently been before our own courl was con-
sidered by the Court of Appeal, and that is
the power of the court to stay proceedings for
non-payment of costs. It may be remembered
that the Court of Chancery was accustumed
to make such orders on the ground that tha
party making default was in contempt, and
was not at liberty to take any proceedings
against his oppouent unti! the contempt was
cleared. The Court of Appeal, however, have
placed the jurisdiction to stay proceedings on
a more reasonable footing, which may be
gathered from the following passage from the
judgment of Lindley, L.J., at p. 282

I agree that the non-payment of costs per se is
not ground for staying proceedings, but there is a
great distinction even now between actions, the
costs of which come out of the estate, and ordinary
actions in the Queen's Bench Division, It appears
to me that under the present practice, wheuever it
can be shown that a person'is proceeding vexa-
tiously in not paying costs which he has been
ordered to pay, the court has jurisdiction to stay
the proceedings. This rule is, I think, applicable
in all tne Divisions of the Court.

PRAOTICE—INPAINGEMENT INT—PARTICULARS OF
OBJECTION TU ATHNT.

Crompton v. Anglo-American Brusk Electric
Light Co., 35 Chy. D. 283, was an action for
the infringement of a patent, The defendant,
by his sta‘ement of defence, denied the val.
idity of the patent, and stated that the speci-
fication did not sufficiently describe the inven-
tion, and how it was to be performed. Fur.
ther particulars having been ordered, the
defendant repeated the objection, with the
addition that the specification did not contain
a sufficient direction to anabie skilled workmen
to make a machine having the advantages
alleged by the ioventor. Kay, J.,, having
ordered further particulars, the Court of Ap.

peal affirmed his order on the ground that if
the defendant knew of a particular defect in
the specification he onght to point it out,
80 that the plaintiff might not be taken by
surprise,

PRACTIOE--THIRD PARTYT~DISCOVERY, RIGHT OF THIRD
BARTY TO,

In Bden v, Weardale Ivon Co., 35 Chy. 287,
the Court of Appeal reversed the judgment of
Kay, J., on a point of practice. A third party
had been notified by the defendant for the
purpose of claiming indemnity against him,
and an order had been made directing that
the question of indemnity should be tried
after the trial of the action, and that the third
party should be at liberty to appear at the
trial of the action, and oppose the plaintiff's
claim so far as he was affected thereby, and
for that purpose to put in evidence and cross-
examine witnesses. Before the trial the third
party applied to examine the plaintiff for dis-
covery. Kay, J., conceiving himself bound by
authority, refused the application, on the
ground that the third party was not in the
position of a defendant, although expressing
a strong opinion that, but for the cases he re-
ferred to, the third party was entitled to dis-
covery., The Court of Appeal overruled Kay,
J., and granted the order.

ADMINISTRATION AOTION~—REAL ESTATE—LIS PENDRNS—
PUROHASER PENDENTE LITH,

In Price v. Price, 35 Chy. D. 297, the doc-
trine of lis pendens is considered and discussed
by Kay, J. The action was brought on 3oth
Dec., 1875, by one of two trustees of a mar-
riage settlement against James Price and
Nichelas Price as executors of their father, a
deceased trustee, claiming payment by them
of the trust fund of £1,000 allsged to have
been received, and improperly retained, by
their testator. The testator died in 1873, and
by his will he specifically devised parts of his
real estate to them ruspectively, The original
statement of claim delivered on 2nd March,
1876, stated that the testator had received the
£1,000, and clsimed payment, but did not ask
for administration. On 1rth May, 1878, the
plaintiff registered the action as a lis pendens
against both defendants. On 26th March,
1879, an amended statement of. claim was
delivered, auking, in addition to the ralief
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formerly claimed, that if the defendants should
not admit assets, then for aaministraticn of
the real and personal estate of the deceused
trustee. There was no averment that he had
devised any real estate, and this was the only
mention in the statement of the claim of the
real ustate of the deceased trustee. On 28th
July, 1879, the writ was amended by claiming
that the defendaut, James Price, was also per-
sonally liable. On 20th March, 1880, judg.
ment was awarded against the defendant,
James Price, personally, and also for the ad-
ministration of the real and personal estate
of the testator. Subsequently, in 1881, in-
quiries were added as to the real estate speci-
fically devised. Previous to the judgment,
but after the registration of the lis pemdens,
viz,, on 18th Nov,, 1878, Nicholas Price mort-
gaged certain real estate spacifically devised
to him, and the question arose whether the
plaintiff and other creditors were entitled to
priority over the mortgagees. Kay, J., held
that the debts of the plaintiff and other credi-
tors not being a specific charge on the real
estate, and there being no claim for adminis.
tration in the action until after the mortgages
had been given, the mortgagees were entitled
to priority, and that the registration of the
lis pendens did not affect their rights., We be.
liave it has not been the general practice in
this Province to register a lis pendens in ad-
ministration suits, it has been assumed that
all parties were bound by the administration
judgment granted in chambers; but this case
seems to indicate that the registration of a lis
pendens is as necessary in such suits as any
others in order (o guard against the accrual of
the adverse rights of purchasers pendents lite.
This case also indicates the necessity ot mak.
ing all the specific devisees original parties,
wherev~r resort is necessary to the land speci.
fically devised. Under our recent Devolution
of Estates Act, however, it will probably be
found the executors alone sufficiently repre-
sent the realty, unless they have by coavey-
snce or otherwise assented to the specific
deviges.

BASBMENT—IMPLIED GRANT—VENDOR~- UORVEYANOING

AND LAW OF PROPEATY ACT, 1881, &4 & 45 Vior, o 41,
8.6, 88, B, 4 (43 V10T, 0. 90, 8. 8, #8. 1, 2 [O.]),

Beddington v, Atles, 35 Chy. D. 319, is a de-
cision of Chitty, J., on a question of convey-
ancing. The owner (subjoct to a mortgage in

fee) of a house and an adjoiniag lot first leased
the house, then contracted to sell the vacant
lot to the defendant, and afterwards con-
tracted to sell the house, subject to the lease,
to the plaintif. The house and lot were first
conveyed to the plaintiff, the mortgagee join.
ing in the conveyance ; afterwards tite vacant
lot was in like manner conveyed to the defend-
ant. It was countended by the plaintiff that
under the conveyance to him there was an ex.
press or implied grant of light to the house
ua it existed at the time of the sale, by which
the owner of the vacant lot was bound. But
Chitty, J., held that no such grant could be
implied over land which the owner had pre-
viously contracted to sell to a third party, and
that the section 3, 5. 1 & 2 of the Conveyanc-
ing Act, from which 49 Vict. ¢. 20, s, 5, 88. 1,
2 (0.} is adapted, did not apply. .

MARRIED WOMZIN'S PROPERTY A0T, 1870--RRAL ESTATE
—~CONYRYARCE BY WIFE WITROUT RUSBAND'S OONe
OURRENOR.

Fohnson v. Fohnson, 35 Chy. D. 345, is note-
worthy as confirming the view taken by our
own courts, that under the Married Women's
Property Act, 1870, a married woman could
not make a valid conveyance of real estate
descended to her as a co-heiress without her
husband’s joining in the conveyance. QOur later
Act of 1884, however, has bean held to have
enabled her to convey alone,

WiLL—O00RSTAUOTION-~GINT OF RESIDUE T0 CHKILDRAX
OF NEPHEW, ¢ BR VEHTED INTRRARETS IN BON8 AT
TWENTY-FIVR, AND IN DAUGHTREAE AT TWENTY-FIVE OB
MARRIAGE—REMOTENESS,

Re Coppard, Howlett v. Hodson, 35 Chy. D*
350, turns on the construction of a will, where-
by the testatrix gave a moiety of the residue of
her estate to trustees for the benefit of the
children of her nephew, to be vested interests
in them; as to sons on their attaining twenty:
five years of age ; and as to daughters on their
attaining twenty-five years, or being married
before that age; and in case a daughter was
married before that age, power was given to
settle her share. Power was given to apply
the income of an expectant share of any child,
for its maintenance and education, and also to
apply an expectant share for advancement in
life. In oaze all the children of the nephew
should die without taking a vested interest
thers was a gift over to the testatrix’ brothers
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and sister. The nephew had four children
born before the testatrix' death, and three
born after her death. All seven were infants.
A daughter, one of the four, married under

" age. It was held by Stirling, J., that the four

only were entitled to take, and that the daugh-
ter took a vested interest, which, at present,
was one-fourth.

VEXDOM AND PURCHLSER — CONTRACUT ABANDONED BY
PURCRASER—DEFOSIT, FORFRITURR OF— DEFECT IN
TITLE BUSEQUENTLY DISCOVERED.

The case of Soper v, Arnold, 35 Chy. D. 384,
was an action brought by a purchaser whose
deposit had been forfeited on the ground of
his having abandoned the contract, to recover
such deposit because three years afterwards,
on a re-sale of the property, an objection to
the title had been taken which had been held
fatal. ‘But it was decided by Kekewich, ],
following Howe v. Smith, 27 Chy. D. 8g, that he
was not entitled to succeed.

VENDOR AND PURCHASENR — COMPENSATION—DELAY IN
GIVING PCABEERSION.

In Royal Bristol Permanent Building Socicly v.
Bomash, 35 Chy. D. 390, it was held by Keke-
wich, J., that when a purchaser had been kept
out of possesaion, and in consequence had lost
a tenant, and the property had been dainaged,
after sale, by the removal of fixtures, the pur.
chaser was entitled to compensation for the
loss of a tenant, such damages being the
amount of rent lost; and that he was also
entitled to damages for the deterioration of
the property.

NOTES OF CANADIAN CASES,

PUBLISHED IN ADVANCE BY ORDER OF THR
LAW SOCIETY.

COURT OF APPEAL,

GeMMILL V. GARLAND,

The judgment of Bovp, C., 12 O. R. 139,
affirmed.

.

Davis v. Lewis.

The judgment of the Q. B. Division, 80. R.
1, affirmed.

Gorpsmitd v. The City or LonDoN,

An appeal by the defendants from the judg-
ment of the Q. B. Division, 11 O. R. 26, was
dismissed, by reason of the judges of this
court being divided in opinion.

MiLLER v. CONFEDERATION LIFE
Assurance Co.

Inswrance—Contract— Warvanty of iruth of an-
swers by insured— New trial— Discovery of
Jurther evidenze,

At the end of yuestions and answers forming
part of an application for life insurance was
an undertaking by the apvlicant as follows: 1
do hereby warrant and guarantee (hat the
answers given to the above quesatious (ail which
questiona I hereby declare that I have read or
heard read) are true, to the best of my know-
ledge and belief; and I do hereby agree that
this propoaal shall be the basis of the contract
between me and the said association (the de-
fendunts) ; and I further agree that any mis.
statements or suppreseion of facts made in the
answers to the questions aforesaid, or in my
answers to be given to the medical examiner,
shall render null and void the policy of insur-
ance berein applied for, and forfeit all pay-
ments made thereon,”

The answers of the insured to the questivns
of the medical examiner were not in writiug,
and no evidence was given at the trial to show
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what the answers were, but the inuured certi-
fied in effect that he had truly auswered what-
ever questions the examiner put to him, and
the examiner made a written report of his
examination of the insured,

Held that there was no absolutz warranty by
the insured of what was contaired in the medi.
cal examiner's report, nor of the truth of the
written anewers of the insured to the questions
forming part of the application, The words,
# to the best of my knowledge and belief,” in
the application, govern tte words * any mis.
statements or suppression of facts” in the
latter part thereof.

The defendants further contended that, even
assuming there was no absolute warranty, the
insured had been guilty of wilful and untruth-
‘ful representations or suppressions, viz., a8 to
three of his brothers having suffered from ill-
ness showing symptoms of pulmonary disease;
the insured having himself met with an aceci-
dent which he had not disclosed, and having
been attended by two doctors whose names he
had not given, and that these would be suffi-

+ cient to avoid the policy, The judge at the
trial charged as follows: **If you think there is
anything in these answers which was calcu.
lated to mislead the defendants and induce
them to enter into the contract when they
otherwise would not have done it, then your
verdict should be for the defendauis. Bat if,
on the other hand, you think the answers
reasonably fair and truthful, to the best of the
knowledge and belief of the man, I think your
verdict should be for the plaintiffis.” The jury
found for the plaintifis,

Held, that the verdict should not be dis-
turbed.

The defendants after the trial discovered
some fresh evidence, viz.. some declarations
and a letter of the insured showing his state
of health before and after the signing of the
application for insurance, as to which evidence
had been given at the trial,

Held, Hacarty, C.J.O., dubitante, that the
nature of the evidance wonld not warrant the
granting of a new trial merely to enable the
defendants to tender it. And the refusal, by
reason of a disagreement of the Divisional
Court, of a motion made by the defendants for
a new trial on the ground of the discovery of
fresh evidence (11 O. R. 120) was therefore
affirmed,

JounsToN v. Mooby,

Aétachment of debbs—1Isstc—Rule 375,

The plaintifi after recovering judgment
against the defendant upon a money demand,
issued an attaching order upon moneys in the:
hands of the C. Company, which were admit-
tedly not the moneys of the latter, and which
the plaintiff swore he was informed and be-
lieved belonged to the judgment debtor, but
which were claimed by a son of the latter.
There was nothing before the judge of the
County Court {Middlesex) to support the as:
sertion of the plaintiff, and the examination of
the claimant, taken at the instance of the
plaintif;, showed that there was no reason t.-
suppose that the claim of ths former was not.
well founded,

Aeld, that the judge had, under Rule 375, &
discretion to direct or refuse to direct the trial
of an issue, and that such discretion was pro-
perly exercised in refusing to so direct, aud in
rescinding the attaching order.

Semble, if the plaintiff had been able to sug-
gest even a plansible ground for supposing
that it was the money of the judgment debtor,
or to cast a suspicion upon the bona fidss of the
claim of the son, it would have been the duty
of the judge to direct an issue, if the plaintiff
desired it.,

InTERNATIONAL WRECKRING Co. v. LoBs.

Practice—Appellant proceeding on judgment ap-
pealed from—A bandonment of appeal.

By the judgment of the Common Pleas Di.
vision, 11 O. R, 408, delivered on the 6th
March, 1886, it was adjudged that the plain-
tiffs’ services alleged in the statement of claim
were salvage services, and that they were en.
titled to be remunerated therefor as such;
and that the vessel in guestion should be sold,
one-half of the purchase money paid to the
plaintiffs, their costs out of the other half, and
the residue to the defendant.

On the sth April, 2886, the plaintiffs gave
notice of appeal, their contention being that
they were entitled to be paid the full value ot
their vervices, which was fixed by agreement
at 84,000,

On the z2oth April, 1386, the defendant’s
solicitor wrote to the plaintifi's solicitors:
“The judgment entitles you to a sale of the

-
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vessel and one-half of the proceeds, and your
costs out of the other half. The water is going
out of the canai, and it is likely that unless
something is done the vessel will be further
injured. As your clients have a largerinterest
in it than ours, we think you should interest
yourselves in preventing any injury to the
schooner,

*We shall proceed to have the judgment
issued at once in order that the vesse! may be
offered for sale as soon as possible, as other.
wige she will have to be as she is, all season,
and will be still further deteriorated.” The
defendant’s solicitor swore that when he wrote
© this letter he thought that the plaintiffs were
not sincerely intending to prosecute their ap.
peal, nothing further having been dune in the
appeal, and the notice not having been served
until the time for doing so had almost expired.

On the 14th June, 1886, the plaintiffs entered
judgment, and afterwards took it into the
Master's office where an advertisement was
settied, and the vessel was sold for $700, which
was paid into court. At the same time the
plaintiffs carried on their appeal proceedings,
and on the 27th August, 1886, the defendants
served notice of motion to quash the appeal.

Held, that a party may appeal from a judg-
ment in his favour if he thinks it sbould have
been a judgment of a different character, but
he must be taken to have abandoned his ap-
peal, it' he proceeds under the judiment, By
the appeal the plaintifis sought to obtain a
judgment sn persomam, while tha judgment ap-
pealed against, gave them a remedy in rem;
having taken this remedy they could not be
heard to say that it was not the one to which
they were entitled,

If it had appeared that the letter of the 20th
April, 1886, was written for the purpose of
leading the opposite party into a false position,
or to induce him inadvertently to take a course
destructive of his appeal, the plaintiffs might
bave been relieved from the consequence of
their acts, but it did not so appear, and it
could aot be said that the sale was one made
by consent, The appeal was therefore quashed.

————

Bank or MINNESOTA v. PAGR. ~

Practice—Appeal from District Couri—~Ordey for
Judgment under Rule 8o—Ovder for security foy -
costs, effect of non-compliance with,

There is a right of appeal to the Court ot
Appeal from the judgments of the District =
Courts of the Provisional Judicial Districts,
K. 8. O. c. 90, 5. 34, imports that when by
the law in force with regard to County Courts
an appeal lies from those courts to the Court
of Appeal, it lies also from the District Courts,
An order for leave to sign judgment under
Rule 8o is in its nature final and not mersly
interlorutory, and therefore such an order, if
made in a County Court, would be appealable
by virtue of 43 Vict, c. 6, 8, 4, and is also ap.
pealable when made in a District Court,

47 Vict. ¢. 14, 8. 4, assumes the existence of
the right of appeal from District Couris; and
the optional right to move against the verdict
in the High Court, provided by sub-sec. 5, is
not the appeal referred to in the first part of
the section, iu the words ** subject to appeal,”

On the s5th November, 1885, an order was
made requiring the plaintiff to give security
for costs within four weeks, and in defauit,
that the action should be dismizsed with costs,
unless the court ur judge, on special applica
tion for that purpose, should otherwise order.
Within the four weeks the plaintiff took outa
sammons, with a stay of proceedings, for
“ further time to perfeot security for costs,”
and on the 10oth December, 1885, an order was
made extending the time tilk the 23rd Decem.
ber, 1885, but not providing that the dismissal
of the action should be the result of non-com:
pliance with its terms. Security was not fur.
nished within the time so0 extendad, and it was
contended that after that the action was dead,
and there was no jurisdiction to make an
order in it,

Held, that the action never became dismissed
under either of those orders, and that a motion
to dismiss was regular and necessary,

Leave to sign judgment under Rule 8o should
not be granted, save where the case is clear
and free from doubt; and under the circum-
stances of this case an order for such leave
made by the judge of the District Court of
Thunder Bay was reversed.
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EastMAN v. THE Bank oF MoNTREAL

An appea! from the judgment of Bovp, C.,
10 O. R, 79, was dismissed by reason of the
members of the court being equally divided in
opinion.

Per HaGarTY, C.J.0., and OsLER, J.A.—The
judgment below should be affirmed.

Per BurTon and PATTERsON, JJ.A.—The ap-
peal of the plaintiff against the Bank of Mont-
real, 50 far as it relates to the character of the
debts upon the discounted notes, should be
allowed.

MoxLey v. CANapa ATrantic Ry, Co.
Railway company—Five caused by engine—Neghi-
gence—Evidence-—New trial,

1n an action for damages for nagligence the
complaint was that owing to negligent con.

strustion, or management, sparks of ignited
matter had escaped from an engine of the de-
fendants’, and caused a fire which had spread
and destroyed fences, and trees, on the farms
of the two plainiifs.

The evidence did not directly show the
cause of the fire, but it showed that an engine,
No. 4, had passed the place of the fre about
an hour and a half before it, or the smoke
from it, was perceived, and that another en.
gine, No. 406, had passed about an hour and a
quarter later, or about a quarter of an hour
before the smoke was perceived. Eungine No.
4 was said to be out of order, and was a wood
burner, but it was not shown that there was
any defect in No. 406, which was a coal burner,
and it was assumed at the trial that it was
properly constructed and in good coudition.
Evidence was given, in the shape of deposi-
tions taken before the trial, of two employés
of the defendants, to the effect that un engine
properly constructed and in good order could
not throw dangerous sparks which would not
be dead before they reach=d the ground, and
one of them said that a greater quantity of
fire would escape from a wood than from a
coal burner. Two witnesses who were near at
the time of the passing of the cngines said
that they saw no smoke or fire till after both'
trains had passed. !

It was contended that the probabilities were
very much against the fire having been caused
by No. 4, the engine which was in bad order,

and that, as the case depended altogether
upon inferences from circumstantial evidence,
there was not a case for the jury. The caze
was, however, submitted {o the jury, and ver-
dicts were found for the two plaintiffs.

Held (BurTON, J. A, dissenting,) affirming
the judgments of the Queen's Bench and Com.
mon Pleas Divisions refusing orders siss, that
there was evidence from which the jury might
infer that engine No. 4 was the cause of the
fire; it was a presumption of fact depending
on the circumstances of the case, and it was
for the jury to fix the weight which should be
given io it,

P.y BurTon, J.A.—It was incumbent upon
the plaintiffs to furnish evidence, not only of
negligence but of its connection with the loss
and this was not done by showing that the fire
broke out an hour or two after engine No, 4
passed, another engine which might have
caused it having passed inthe meantime; and
the judge ought to have withdrawn the case
firom the jury upon the ground that there was
no evidence of the issue which the plaintiffs
were bound to establish, fit for them to take
into consideration. The part of the evidence
of the two employés above noted shounld have
been rajected upon the ground that it came
within the saving of *just exceptions,” and
also because judges as well as juries know what
is the usual and normal state of things, and
that it is a matter of commen and universal
knowledge that no locomotive worked by steam
ever has been, or ever can be, constructed
which can be effectively operated without

| throwing fire, or capable of causing such a loss

as the present.

SHiELDS v. MACDONALD.

Practice—0. F. A, 5. 48—Conspulsory reference
to refevec—=Furisdiction of judge.

A judge has juricdiction under O. . A,, see.
48 to make a compnlsory order referring not
only questions of account but all the issues of
fact in an action to an official referee,

Ward v, Pilley. 5 Q. B. D. 427, followed.

The plaintiff's claim was upon a verbal
agreement entitling him to one-half of a certain
commission received by the defendant, and his
case depended upon his bsing able to prove

the agreement. and to show that he per.
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formed the services which were to form the
consideration for it; if the plaintiff succeeded
in establishing the. agreement, and perfor-
mance, the taking of an account would neces-
sarily follow.

The defendant had also filed a counter-
claim, as to which there was no question that
it would be proper to direct'a reference, either
to arbitration or to an official referee. Two
days after the commencement of the action
the defendant’s solicitor wrote, suggesting that
all accounts between the parties should be
settled by arbitration. The plaintiff subse-
quently made a motion to refer to an official
referee under sec. 48, and the defendant also
served a notice of motion to refer to a named
arbitrator, or to some other arbitrator to be
named by the court. The affidavit filed in
support of the defendant’s motion stated the
belief of the defendant that the whole matter
could be settled by a reference back to the
court, by reference to an arbitrator who would
have authority to decide as to the validity of
the alleged agreement.

Held, that the real contest between the
parties was as to the individual to whom the
reference should be made; for the difference
between a compulsory reference of the whole
action to arbitration, and a reference of all the
issues of fact in the action to a referee, was
in this case not important ; and the discretion
exercised by WiLsoNn, C.J., in referring the
action to a referee, without the consent of the
defendant, should not be interfered with.

McKenna v. McNAMEE.

Contract—Destruction of subject matter of contract
by vis magjor.

Where an executory contract is entered into
Tespecting property or goods, if the subject
imatter be destroyed by the act of God or vis
anajor over which neither party has any con-
trol and without either party’'s default, the
parties are relieved.

The defendants, who had had a contract
with the government of B. C. for the perfor-
mance of a public work, but had forfeited it
after a part of the work had been done, agreed
with the plaintiffs that the latter should do
the remainder of the work under the contract,
and should receive ninety per cent, of the

amount of every estimate issued till the com-
pletion of the work. The written instrument
embodying the agreement referred to the con-
tract as an existing one, but the fact was, a8
was fully known by all the parties, that at the
time of making the agreement the contract had
been forfeited, and the government had taken
possession of the works. No advantage was
taken by the defendants; the plaintiffs had
examined the contract with the government:
and understood as well as the defendants the
éxact position of affairs, but all trusted in the
possession of certain influence by which they
hoped to get back the contract and resume
work upon it,

Held, affirming the judgment of the Queen’s
Bench Division (not reported), that the failure
to obtain a restoration of the contract de
stroyed the whole consideration for each
party’s agreement or undertaking.

WooDRUFF v. McLENNAN.

Pmctice——Fo'rez'gn Judgment, aclion on— Evidené?
—PFraud.

In an action upon a foreign judgment the
defence was that the plaintiff fraudualently
misled the foreign court by swearing to what
was untrue to his knowledge at the trial of the
original action. The matter in dispute was 2
claim for extra services in hauling logs for #
greater distance than required by a contract
between the plaintiff and defendants, and thé
contest was upon the question whether the
services were, or were not, within the terms ©
the contract, On this question the evidenc®
of the plaintiff and of one of the defendaﬂ'ts’
and of other witnesses, was given at the tﬂf" \
in the foreign court, the contract and certai®
letters were put in, and the judge’s chargeé to
the jury shewed that the whole evidence a5
clearly, brought to the attention of the coutt:
The verdict in the foreign court was in favour
of the plaintiff, but it was now sought t.o
establish the falsehood of the plaintiff’s &V
dence with respect to the extra services.

Held, affirming the judgment of the Comm©8
Pleas Division { BurTox, J.A., dissenting,) tha
evidence under the defence was properly I%’
jected at the trial, for what the defendants
proposed to do was to try over again the ‘{efy
question which. was in issue in the origif?
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action. The charge of traud was super-added,
but that charge involved the assertion thata
falsehood was knowingly slated, and before the
question of scienter wes reached a conslusion
of fact adverse to that which had besn arrived
at by the jury would have to be adopted.

Per BurToN, J.A.~In admitting evidence
under the defence, the court would not he as-
suming to re-try the issues Adisposcd of in the
forign court, the finding upon those issues,
Leing conclusive, cannot e questioned here;
but it can be shewn that the decision arrived
at was obtained by fraud practised upon the
foreign court, and that right cannot be de-
feated because, in order to establish it, it
becoines necessary to go into the same evi-
dence as was used on the former trial to sus.
tuivn, or defeat, that issue. The issues are not
the same, although if the facts ncw discovered
could have been shown at the former trial
they would have secured a different result.

The authority of decisions of the English
Corrt of Appeal, and the case of Abouloff 7.
Oppenheimer, 10 Q. B, D. 295, discussed.

MarTHEWS v. THE HaMmitToNn Powper Co.

Master and servant—Injury caused by fellow ser-
van,—Negligence,

Action for damages by the administratrix of
M. who was killed by an explosion of the de-
fendants’ powder mills, caused by a shaker
being out of repair. W., a director of defend.

ants, had some time before the explosion, :

when the works were idle, given express direc-
tions to C,, the superintendent and head of the
works, to have the shaker repaired before

commencing operations, but C, neglected to !

attend to it, and the repairs were not made.
1t was not shown that W.in any way assumed
to direct the practical workings of the mills, or
that he had any special knowledge or ability
to do so, and there was no suggestion that C.

wvas an incompetent or iinproper person to

employ.

Held, reversing the judgment of the Q. B.
Division, 13 O. R, 58, that the interveation of
W. had not taken the case out of the general
vule of law, that the defendants ware not
responsible fo. accidents due to the negligence
of a fellow servant, which C. was.

CHarUT v. ROBERT.

Qui tam action—Non-registyation of parinership
—Parties—Foinder of parties—Practice.

An action by sever~l plaintiffs, gqui fam
against two defendants for penalties for not

- registering their partnership under R, S. O, ¢.

123, of which s, 11 gives the action to anmy
person who may sue,

Heid, reversing the judgment of the court
below, (1) That under t:-: above section and
the Interpretation Act an objection to the
action being brought in the name of more
than one person should not prevail; (2) That
the circumstance that the plaintiffs lived out of
the jurisdiction could not defeat their action;
{(3) That an objection that the claims against
the two defendants were improperly joined in
one action was not a ground of demurrer; and

Per OsLERr, J.A.—There was no incon-
venience or impropriety in joining these two
defendants in one action.

BeLL v. MACKLIN,

Vendor and purchaser—Misrepresenta.icn—Com
pensation—Appeal on question of fact.

After conveyance of land by the defendant
to the plaintiff, the latter complained that he
had been induced to purchase by a misrepre.
sentation of the guantity of laand, and by his
statement of claim asked to have the convey-
ance rescinded, or for an abatement of the
purchase money. The contract for sale was
in writing and contained no provision for
abatement or compensation, and the deed
conveyed the precise lacd which the defend-
ant swore he had agreed to sell.

At the trial ProuproorT, }., pronounced a
decree for compensation to the plaintiff for
deficiency in the land sold, and the Divisional
Court affirmed it.

Held, that as a matter of law the award of
compensation was, under the circumstances,
erroneous; and that upon the evidence the
finding of fact by tne trial judge could not be
supported, and therefore rescission could not
be decreed, Hacarty, C.J., dissenting.

The circumstances under which an Appellate
Court will reverse the decision of the tria
udge upon a question of fact discussed.
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QUEE{'S BENCH DIVISION.

Divisional Court.}
ReciNa v. Dunning,

Weights and Measuyes Act—q2 Vict, ch. 16 (D.),
and amendment—Crime—Evidence of defendant
— Iiprisonment — Fuvisdiction — Certiorayi—
Conviction bad in part,

The defendant was convicted by two justices
of the peace under the Weights and Measures
Act, 42 Vict. ch, 16, sec. 14, sub-sec. 2 {D.), as
amended by 47 Vict. ch. 36, sec. 7 (D.), of
obstructing an inspector in the discharge of
his duty, and was fined $1o0 and costs, to be
levied by distress, imprisooment for three
months being awarded in defaunlt of distress.

At the hearing before the justices the de-
fendant tendeved his own evidence, which was
excluded.

The defendant appealed to the Quarter
Sessions, and on the appeal again tendered
his own evideunce, which was again excluded,
and the conviction affirmed.

Jn motion for certiorari,

Held, that, the conviction having been af-
firmed in appeal, certivrari was taken away,
except for want, or excess, of jurisdiction, and
that there was no such want, or excess, of
jurisdiction, inasmuch as the justices and the
Quarter Sessions had jurisdiction to determine
whether the defendant's evidence was admis-
sible or not, and that such determination, even
if erroneous in law, could not be reviewed by
certiovars.

Per ArMoOUR, }J.—That even if the deter-
inination on this point could be reviewed, the
justices were right in excluding the evidence
of the defendant, inasmuch as the offence
charged was a crime.

Held, also, (ARMOUR, ]., dissenting,) that al-
though irregularly directed, imprisonment was
justified in default of distress by sec. 62 of 32
and 33 Vict, ch. 31 (D.), incorporated in the
Weights and Measures Act by sec. 53 thereof;
but that if such imprisonment were not so
justified the whole conviction would be bad,
there being no p-. ver to amend by striking out
the award of imprisonment.

Per Armour, J.—That the 32 & 33 Viet.
ch, 31, sec. 62 (D.}, should only be construed
as fixing the duration of the term of imprison-
ment, where the special Act provides specifi-

g

cally for some imprisonment without fixing itg
dvration; and that as no imprisonment is eyx.
pressly imposed by the Weights and Measures
Act for the offence charged here, 80 much of
the conviction as awarded "imprisonment wag
made without jurisdiction, and was therefore
bad; but that it was separable from the rest
of the conviction, and should be quashed,
leaving, however, the rest of the conviction to
stand.

Shepley and MeDongall, for motion,

Clement, contra,

Divisional Court.}
Henperson v. KILLEY ET AL,

Parinership-~Dissolution—Agreement by new firm
o pay debis of old-—Right of cveditors to enforee
—Creaticn of trust,

K. and M., having carried on business under
the name of K. & Co., dissolved partnership,
and K. gave M, sixteen promissory notes for
#500 each, with interest, for his share in the
business, which'was continued by K. K. after-
wards, by agreement under seal, formed a
partuership with O,, to continue until a joint
stock company should be formed to take over
their assets, and K., by this deed, was to trans.
fer to the co.partnership, as his contribution
{o the capital, all the assets of his business, to
be taken at a valuation, subject to the deduc-
tion of his liabilities, which were to be assumed
by the co-partnership and charged against him,
Amongst K.'s liabilities, known to O, -ere ten
of these notes, wh!=h he had indorse. to the
plaintiff before they fell due, The new firm
paid two of them, with interest on others, ~nd
there werr negotiations for an extension of
time to pay the whole. The¢ company had
been formed, and K. had transferred his inter.
est to it. The assets of K. transferred to the
new firm were sufficient to pay his liabilities.

Held, that though the plaintiff could not
have sued upon the deed, not being a party to
it, the circumstances established the relation-
ship of trustee and cestus que trust, and entitled
the plaintiff through K., as her truslee, to en-
force performance of the stipulation in the
deed for payment of the notas held by her.

QOsler, Q.C., for motion.

Robinson, Q.C., and Mackelcan, Q.C., contra.




