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A DIGEST
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ALL REPORTED CASES DECIDED BY THE FEDERAL AND PROVINCIAL COURTS
IN THE DOMINION OF CANADA, AND BY THE PRIVY COUNCIL
ON APPEAL THEREFROM, DURING THE YEARS
1901 TO 1910 INCLUSIVE,

ABANDONMENT.

Service—Intervention—Arts. 276, 787,
1287 C.P.Q.]- \n abandonment is only effec-
tive when it has been served on all the
parties to the cause. An abandonment not
80 served does not put an end to the in-
stance nor prevent a party from interven-
ing to protect his rights.

MecNally v. Prefontaine, 3 Que. P.R. 401
(QB.).

—Special authority—Proof of—Art. 548
C.CP.]—An abandonment of a judgment
should be signed by the party in whose
favour it was rendered, or by his attorney
furnished with special authority. If the
judgment is for a sum of more than $50
proof cannot be given by oral testimony
that the attorney who signed the abandon-
ment was authorized by the party or that
the latter had ratified it, unless there has
been a commencement of proof by writing.
Gauthier v. Barcelo, 4 Que. P.R. 224 (Sup.
e

—Procedure.] —The - prothonotary has no
jurisdiction to give acte or issue an order
on abandonment of proceedings; therefore,
when notice of abandonment is filed by one
party in the district in which the action
should be tried, the opposite party should
apply, by inscription, to the Court in order
to obtain judgment pursuant to the notice.

Mageau v. Montreal Mutual Ins. Co., Q.R.
24 8.C. 208 (Sup. Ct.).

And see DISCONTINUANCE; BANKRUPTOY.
ABATEMENT.

See LIMITATION OF ACTIONS;
TION; WILL,

PRE-EMP-

ABDUCTION.

Abduction of young girl.]—An applica-
tion by the prisoner for leave to appeal
from a conviction for unlawfully taking an
unmarried girl under the age of sixteen

1

| out of the possession and against the will

of her mother, then having the lawful care
and charge of her, contrary to sec. 315 of
the Criminal Code, was refused, there being
evidence to sustain the convietion, and the
object or intention with which the girl was
taken being immaterial,

Rex v. Yorkema, 21 O.L.R. 193, 16 Can.
Cr. Cas, 189.

Unlawful taking or enticement of child
—Decree of foreign Court awarding custody
to mother — Validity.]—The decree of a
foreign Court having jurisdiction over the
parties and subject-matter, awarding the
custody of a child of six years old to his
mother, is of such validity and effect in On-
tario—no fraud or collusion being shown—
as to render the child’s father liable, under
8. 316 of the Criminal Code, to conviction
for the offence of unlawfully taking or en-
ticing away the child with intent to de-
prive the parent (mother) of the possession
thereof. The Courts will recognize the val-
idity of a divorce granted by a Court of
the country where the parties were legally
domiciled at the time when the proceedings
were taken, although the decree was found-
ed upon causes which would not be consid-
ered sufficient in an English Court.

Rex v. Hamilton, 22 O.L.R. 484.

ABORTION.

Counselling a person in Canada to sub-
mit in the United States to an operation.]
—Counselling a person in Canada, to submit
in a foreign jurisdiction to an operation
which, if performed in Canada, would be a
crime, is not an offence against the erim-
inal law of Canada.

Rex v. Walkem, 14 B.C.R. 1, 14 Can. Cr.
Cas. 122,

~—Defence—Lawful operation—Evidence in

ly of previous criminal act.]—Upon an
indictment of the defendants (P., a physi-
cian and surgeon, and T., a boarding-house
keeper), for procuring an abortion, the case
for the Crown was that the defendants had

S e




3 ACCORD. 4

performed an unlawful operation upon a
certain woman, for the purpose of procuring
& miscarriage. Of this there was evidence
to go to the jury. The defence was then
entered upon, and the defendant, P., swore
that the operation was performed for a
lawful purpose, and without any criminal
intent, He was cross-examined as to whe-

ther he had not, some few weeks previously, |

rIOrmed an Operation upon a person tnen
n Court. He denied having done so, and
all knowledge of having treated her at all.
This person and the man whom she had
subsequently married were, against objec-
tion, called in reply, and gave evidence that
P. had been employed to operate, and had
operated, ulpon her so as to procure a mis-
carriage. It was contended that this evi-
dence was admissible, as tending to rebut
the evidence of P.,, or, in other words, to
prove the unlawful intent:—Held, that the
testimony of these witnesses was impro-
perly admitted, there being no evidence of
a system which would let in proof of a single
prior criminal act as part of it. The King
v. Bond, [1906] 2 K.B. 389, discussed. The
conviction of the defendants was set aside,
and a new trial was directed under sec. 1018
(b) and (d) of the Criminal Code.

Rex v. Pollard, 19 O.LR. 96, 15 Can. Cr.
Cas. 74.

~Abortion—Intent to procure—Indictment.)
—In an indictment laid under sec. 303 of
the Criminal Code, R.S.C. (1906) c. 146,
which enacts that “everyone is guilty of an
indictable offence who, with intent
to procure the miscarriage of any woman,
whether she is or is not with child o s
unlawfully uses on her any instrument or
other means whatsoever with the like in-
tent,” the first count charged that the ac-
cused, with the intent to procure a miscar-
riage, etc., did unlawfully use upon the per-
son of the woman an instrument, ete.; the
second count charged that with like intent
the accused did unlawfully “operate” on the
said woman. The evidence submitted by
the Crown was directed solely to proof of
the fact of the performance of an operation
by the use of an instrument, substantially
negativing the use of the hand or finger
alone for the alleged purpose. The jury,
however, were charged—after tuey had in-
timated that they were not satisfied that
the evidence established the use of an in-
strument—that the use of the hand or fin-
ger might be considered in dealing with the
second count. The jury found the accused
not guilty on the first count. but guilty on
the second count:—Held, that the second
count might not unnaturally be regarded as
& mere repetition in another form of the
gravamen of the first count, and that by the
finding of not guilty on that count the
whole case against the accused failed, and
the finding on the second count, therefore,
could not be supported.

Rex v. Cook, 19 OLR. 174, 15 Can. Cr.
Cas, 40.
ABSCONDING DEBTOR.

See ARREST; ATTACHMENT.

ACCEPTANCE.

See BiLLs AND Notes; SALE oF (OODS;
SALE OF LANDS,

ACCIDENT INSURANCE.

See INSURANCE.

ACCORD.

Plea of compensation—Allegation of ac-
knowledgment—Tender.]—1. A plea of com-
pensation, setting forth a contra-account,
followed by an allegation of acknowledg-
ment and promise to pay by the plaintiff,
will not be dismissed on an answer in
law. 2. The Judge presiding at the trial,
has, however, power to order that the
settlement of account and acknowledg-
ment by the plaintiff, alleged by the
defendant, be proved by him before he
is allowed to prove his counterclaim. 3.
The validity of a tender, especially in com-
mercial matters, may be a question of fact,
and allegations relating to a tender will not
be rejected on answer in law, although the
tender may appear not to have been made
in the manner prescribed by law for legal
tenders. Laurentide Pulp Company, Limited
v. Curtis, 4 Que. P.R. 109.

~Payment—Accord and satisfaction—Mis-
take—Principal and agent.]—On  being
pressed for payment of the amount of a
promissory note, the defendant offered to
convey to the plaintiffs a lot of land, then
shown to the plaintiffs’ agent, in satisfac-
tion of the debt. The agent, after inspect-
ing the land, made a report to the plain-
tiffs but gave an erroneous description of
the property to be conveyed. On being
instructed by the plaintiffs to obtain the
conveyance, the plaintiffs’ solicitor ob-
served the mistake in the description and
tyok the conveyance of the lot which had
actually been pointed out and inspected at
the time the offer was made. More than a
year afterwards, the plaintiffs sued the de-
fendant on the note and he pleaded accord
and satisfaction by conveyance of the land.
Ir their reply the plaintiffs alleged that the
property conveyed was not that which had
been accepted by them and, at the trial, the
plaintiff recovered judgment. The full
Court reversed the trial Court judgment and
dismissed the action:—Held, affirming the
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5 ' ACCOUNT. ' 6

judgment a led from (9 B.CR. 257)
that the plaintiffs were bound to accept the
lot which had been offered to and inspected
by their agent in satisfaction of the debt
and could not recover on the promissory
note.

Pither v. Manley, 32 Can. S.C.R. 651.

ACCOUNT.

Action to account—Alternative condem-
nation to pay.]—The plaintiff in an action
to account who prays that, in the alterna-
tive of failure :{ the defendant to account,
he be condemned to pay a specified sum, is
entitled, on establishing the accountability
of the defendant, to a judgment accord-
ingly. Hence, if the defendant, examined
as a witness as to his tability, pro-

tion. On January 13th, 1902, the plaintiff
caused the judgment of Nov, 16th to be
served on the universal legatee with a de-
mand for payment of the sum of $9,000
within eight days or otherwise the judg-
ment would to be executed against her. On
dan, 21st the universal legatee presented a
petition, alleging the death of her husband,
her status as universal legatee, and request-
ing permission to take up the instance and
carry on the necessary proceedings of the
original action. The plaintiff pleaded that,
the thirty days having expired, the fudg‘
ment as to the $90,000 had become final and
executory; that the petitioner had ac-
quiesced in the judgment of Nov. 16th by
paying the costs on Dec. 2nd, and that there
was no instance to take up:—Held, (1) that
the condemnation for the $9,000 was not
acquiesced by the plaintiff at the time of

duces an account and is permitted to ouer
explanations on it, the Court will not
thereby be justified in reducing the aiterna-
tive condemnation prayed for, to the bal-
ance shown in the account so produced.
Buch a power vests in the Court only after
a regular testation of an t filed.
McCallum v. Bangs, 37 Que. S.C. 407,

Action for—Onus—Particulars.]—In an
action en reddition de compte by a company
against its president it is for the defendant
who alleges that the board of directors of the
plaintiff is not complete to prove it. The
plaintiff, which demands that in default of
rendering an account the defendant be con-
demned to pay a certain amount which it
has been informed he has received under
certain contracts, is not bound to state at
what date and from what persons such
sum was received.

lefendant’s death since it could only come
into existence at the end of the thirty
days, and only on default to file the account
within that delay. (2) That on the death
of the defendant during the thirty days the
cause was not pending as to the $9,000. (3)
That the death of defendant suspended the
delay of thirty days, as a dead man cannot
render an account, and this is not a case
within Arts. 268 and 269 C.C.P., which pro-
vides that proceedings are valid up to the
day of notice of the party’s death, for there
were no proceedings against the deceased
after his death. (4) That the universal
legatee, in paying the costs of the action
on Dec, 2nd, acquiesced in the judgment of
Nov. 16th, but did not acquiesce in the de-
fault in rendering an account and paying
the $9,000. (5) That she was in time to
take up the instance where it stood on de-
fendant’s death. (6) Quere. What was the
effect of the judgment of Nov. 16th? Could

Temiscouata Railway Co. v. Macdonald
3 Que. P.R. 462 (8.C.).

~Redlition de pte—Omissi Inci
dental demand—Arts. 516-522 C.CP.]—
Omissions made in an action en reddition de
compte may, notwithstanding the provisions
of Arts. 516 and 522 C.C.P., be the object
of an incidental demand.

Roe v. Hood, 4 Que. P.R. 333 (Sup. Ct.).

—Reddition de compte—Delay—Death of
ing party—Suspensi of delay—
Acquiescence — Reprise  d'instance — Arts.
267-71, 605 C.C.P.]—On Nov. 16th, 1901, a
jud d d the defendant to render
to the plaintiffs within thirty days an ac-
count of a quantity of wood he had dis,
of for the latter, and in default that he be
and remain condemned to pay to the plain-
tiff $0,000 to compensate him for the bal-
ance, with interest and costs of all the
proceedings. On Nov. 30th, 1901, defendant
died, leaving his wife his universal legatee.
The fact of his death was not entered on
the record. On December 2nd, 1901, the
universal legatee paid the cost of the ac-

the defendant, had he lived, have demanded
and obtained, after the thirty days ex-
pired, a new delay to render an account?

Girard v. Letellier, 21 Que. S.C. 192 (Sup.
Ct.).

Reddition de pte—A Sment—Ast.
578 C.C.P.]—The plaintiff in an action en
reddition de compte will not be allowed
to allege in detail a former process be-
tween him and the defendant, and such al-
legations will be dismissed on a defence en
droit. But, as he is entitled to allege these
facts in a general way to justify himself for
not having sooner brought his action, the
Court will allow him propeio motee to
amend his declaration by alleging the
formuer action and the judgment therein.

Cheval v. Senecal, 4 Que. P.R. 241 (Sup.
Ct.)

—Reddition de compte—Form—Reforma-
tion.]—A reddition de compte containing
separate statements of receipts, disburse-
mente and bills payable is only required
by law for accounts prepared in conformity
with a judgment ordering them. When an

SR i e e L L




7 ADMISSION. 8

of an administration is dered
the person entitled to it has no right, on
the ground that it is incomplete or inexact,
to bring an action en reddition de compte;
his proper course is by action for reforma-
tion of the account.

Beaudry v. Prevost, Q.R. 22 S.C. 32 (Sup.
Ct.) confirmed by Queen’s Bench.

~Co-heirs—Account and partition.]—Held,
that an heir has no right of action against
one of his co-heirs for an account, but that
his only action is one for account and par-
tition. (Affirmed on appeal by the Court of
Review.)

Renaud v. Delfausse, 5 Que. P.R. 230,

—By Agent.|—See PRINCIPAL AND AGENT;
BROKER.

—By Employee.]—See MASTER AND SER-
VANT.

~By executors.]—See EXECUTORS.
—Between partners.]—See PARTNERSHIP.

~By trustees.] —See TRUSTS.
v

ACKNOWLEDGMENT.

See LIMITATION OF ACriONS; EVIDENCE.

ACQUIESCENCE.

See ESTOPPEL; WAIVER.

ACQUITTAL.

See FALSE ARREST; MALICIOUS PROSE-
CUTION; CRIMINAL Law; Summary Con-
vicTION ; SPEEDY TRIAL; SUMMARY TRIAL.

ACTION.
See SERVICE oF PROCESS; WRIT.

ADEMPTION.
See WiILL.

ADMINISTRATION.

See Executors; WIiLL,

ADMIRALTY LAWS.

See SHIPPING.

ADMISSION.

Running account for goods sold and de-
livered—Acknowledgment of debt.]—Where
regular entries of sales of goods were made,
and invoices were rendered and demands for
payment frequently made, and the debtor
only questioned one small item of 50 cents,
and, promising to pay, asked for (.ielny,
the indebtedness was held to be sufficiently
established.

Laporte v. Duplessis, 20 Que. S.C. 244
(CR.).

And see EVIDENCE.

ADULTERY.

See HusBaND.

AFFIDAVIT.

Marksman—Jurat.]—An affidavit of a
marksman is sufficient if the jurat reads
“seemed fully to understand the same,” in-
stead of the usual form “who seemed per-
fectly to understand the same.” Ex parte
Alain, 35 N.B.R. 107,

—Qaths—Commissioner.]—See OATHS,

—Review—Aflidavit—Before whom sworn.]
—An aflidavit on review from a justice’s
Court may be sworn before a commissioner
who acted as attorney for the appellant in
the court below. Northrup v. Perkins, 37
C.LJ. 706,

AFFILIATION.

Evidence—Commencement of proof by
writing—Proof of paternity—Arts. 227, 232,
283 C.%.]—An affidavit under oath before a
justice of the peace by the mother of a
natural child cannot serve as a commence-
ment of proof by writing under Art. 233
C.C. in an action en declaration de paternite
subsequently brought by the tutor of the child
although the affidavit had been filed of re-
cord without objection by the adverse party.
However, it is of no importance whether the
existing circumstances which may, in an
action en paternite, authorize proof by wit-
nesses (Art. 232 C.C.) be established be-
fore or during the enquete; it suffices that
these existing facts are established and
proved before parol evidence is admitted.
When, in an action en declaration de pa-
ternite the defendant admits having had
sexual intercourse with the mother of the
child, but at a date outside of, though near],
approaching to, the period fixed by Art, 22
C.C. as the longest period of gestation, this
avowal of the defendant constitutes a pre-

sumption and an indication resulting from

-—————-—ﬂﬂ_
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9 ALIEN. 10

the existing facts sufficiently strong to per-
mit of the admission of parol evidence; and
then if it appears that the mother has not
had intercourse with other men from the
time of her conception, the Court put faith
in her declaration under oath that the de-
fendant is the father of the child, especially
if this declaration is borne out by circum-
stances and strengthened by the evidence
of witnesses,

McAuley v. McLennan, 20 Que. S8.C. 205
(Sup. Ct.).

AGENT.

See PRINCIPAL AND AGENT

AGISTMENT.
See ANIMALS.

ALIEN.

was brought by Ira 8. Murray, whereas the
consent was given on the application of
Murray Brothers.

Murray v. Henderson, 19 Man. R. 649.

Importing aliens under contract to labour
—Scienter. |—Conviction of defendant under
60-61 Viet, ¢, 11 (D.), as amended by 1
Edw. VIL e. 13 (D.), for unlawfully
causing the importation of an alien from
the United States into Canada under con-
tract to perform labour in Canada by
working at a factory, quashed as bad on its
face, because not stating that he “know-
ingly” did the act charged, which indeed
neither did the information allege:—Held,
also, that this omission from the informa-
tion and conviction was not a mere irregu-
larity or informality or insufficiency within
the meaning of s. 880 of the Criminal
Code, 55-56 Viet. ¢. 9 (D.).

Rex v. Hayes, 5 O.L.R. 198 (D.C.), 6 Can.
Cr, Cas. 357.

Alien—Deportation—Immi tp
—Convict—Moral turpitude.]—The appli-
cant came to Canada from the United States
of America on the 27th February, 1910.
She then resided in the city of Vancouver
continuously for more than three years.
On the 4th March, 1910, she was convicted
in Vancouver of being an inmate of a house
of ill-fame. She then went on a visit to
the State of Washington, and, on att.mpt-
ing to return to Canada, was arrested and
ordered by the immigration authorities to
be deported:—Held, on a motion for a
habeas corpus, that she came within s, 3
(d) of the Immigration Act, as an immi-
grant passenger who had been convicted of
a crime involving moral turpitude; and not
come within the exception, not being a
Canadian citizen and not having a Cana-
dian domicile, as defined by s, 3.
A person claiming a Canadian domicile must
show this to have been acquired “after
having been landed in Canada,” within the
meaning assigned to “landed” by s. 2 (p).

Re Murphy, 15 W.LR. 381, 15 B.C.R. 401.

Naturalization.]—See that title.

~Chinese.]—See CHINESE IMMIGRATION.

ALIEN LABOUR.

Action brought with written consent of
Judge.]—Under section 4 of the Alien La-
bour Act, R.S.C. 1906, c. 97, it is only the
party or parties who obtain the written
consent of a Judge of the Court that can
be plaintiff or plaintitfs in an action to re-
cover the prescribed penalty for violation
of the Act. The action in this case was ac-
cordingly dismissed with costs because it

~Adverti t for lab ‘Whether
promise of employment.]—The company
published in a Seattle newspaper this ad-
verti t: “Wanted. First-class machin-

ists. Apply Vancouver Engineering Works,
Limited, Vancouver, B.C.:—Held, the ad-
vertisement did not contain a promise of
employment within the meaning of the
Alien Labour Ac¢' as amended by 1 Edw.
VIL c. 13, 8. 4.

Downie v. Vancouver Engineering Works,
10 B.C.R. 367, 8 Can, Cr. Cas. 66.

—Penalty—Qui tam action.]—In the Pro-
vince of Quebec the plaintiff in an action
to recover a penalty is bound to give
security for costs,

Laurin v. Raymond, 7 Que. P.R. 209,
Davidson, J.

—Alien Labour Act—Consent to prose-
cution |—The written consent required
by sub-sec 3 of the Alien Labour Act,
G0 and 61 Viet. e. 11 (D) as amended
by Edw, VIL c. 13 (D.) for the bring-
ing of the proceedings for the recovery
of a penalty for an offence against the
Act must contain a general statement
of the offence alleged to have been com-
mitted, the name of the person in respect
of whom the offence is alleged to have
been committed, and the time and place,
with sufficient certainty to identify the
particular offence intended to be charged.
A consent “to a summary prosecution
being maintained under the provisions
of the Alien Labour Act against A. for
violations of the above Act and amend-
ments thereto,” is mnot sufficient. Con-
vietion quashed.
Rex v. Breckenridge, 10 O.L.R. 459,

—Act to restrict importation and employ-
ment of—Offence under—Jurisdiction.]—
A Judge of a County Court has no juris-

RER—




1

diction to convict for an offence under the
Act to restrict the importation and em-
ployment of aliens (60-61 Viet. e. 11),
and the Act in amendment thereof (1 Edw.
VIL ¢ 13), for an offence not committed
within his territorial jurisdiction.

The King v. Forbes; Ex parte Chestnut,
37 N.B.R. 402,

—Power of Dominion Parliament—Validity
of Dominion Act, 60 and 61 Vict. c. 11, s.
6, amended by 1 Edw. VIIL c. 13—Power
to expel and deport aliens.]—Held, that s.
6 of the Dominion statute 60 & 61 Viet. c.
11, as amended by 1 Edw. VIL c. 13, s.
13, is intra vires of the Dominion Parlia-
ment. The Crown undoubtedly possessed
the power to expel an alien from the Do-

ALIMENTS.

!

minion of Canada, or to deport him to the |

country whence he entered it. The above
Act, assented to by the Crown, delegated
that power to the Dominion Government,
which includes and authorizes them to im-
pose such extra-territorial constraint as is
necessary to execute the power. Re Gilhula
and Cain, 10 O.L.R. 469, reversed.

Attorney-General v. Cain, [1906] A.C.
542, 4

—Penalty — Recorder’'s  Court — Prescrip-
tion of action.]—(1) Penalties, concerning
the importation and employment of aliens
mentioned i 1 Edw. VIL ec. 13, 5. 1, may
be recovered before the recorders, subject to
the formalities therein mentioned. (2) The
prescription of an action, suit or informa-
tion for any penalty is two years accord-
ing to Art. 930 of the Criminal Code.
(1).

Montreal Harbour Commissioners v. Re-
corder’s Court, 8 Que. P.R. 63, affirmed in

appeal.

~—Right of exclusion and deportation—Tort
committed in foreign country—Conditions
on which right of action depends-—Foreigr
law.]—The Court on appeal will not dis-
regard the finding of a Judge who tries a
question of fact without a jury on viva
voce evidence and substitute for it a find-
ing which they may think should have been

made, unless they are satisfied the Judge.

was wrong, and the onus of showing that
is on the party moving. If the question is
left in doubt the presumption that the
Judge was right is not displaced.

The civil liability arising out of a wrong
derives its birth from the law of the place,
and its character is determined by that
law. Therefore the plaintiff, an alien, be-
ing unlawfully within the United States
territory in violation of an Aect of Con-
gress, and a person liable to be deported,
has no right of action in this Court against
an officer of the United States Government
for his arrest in, and deportation from,
that country.

Foreign law is a matter of fact to be
ascertained by the evidence of experts

12

skilled in such law. Where the evidence
is unsatisfactory and conflicting the Court
will for itself examine the decisions of the
foreign Courts and text-writers referred to
in order to arrive at a satisfactory conclu-
sion upon the question of foreign law. (Con.
Stat. (N.B.), 1903, ¢. 127, s. 60.)

By international law, and apart from any
civil enactment, a sovereign state has the
right at its pleasure to exclude or deport
ony alien from its dominions; therefore
no action will lie in a British Court against
an official exercising that right at the com-
mand and on behalf of the state, of which
he is the servant.

Papageorgiouv v. Turner, 37 N.B.R. 449.

—Action of penalties—Security for costs.]
—The action given to “any person who first
brings his action, ete.,” to recover the pen-
alties imposed by the Act 60 and 61 Vict.
e. 11, as amended by 1 Edw. VIL e¢. 13,
19 & qui tam or popular action and the plain-
tiff may be required under article 180 C.C.P.
to give the security judicatum solvi,

Laurin v. Raymond, 20 Que. S.C. 101
(Davidson, J.).

—Alien Labour Act—Importation of foreign
labour—Act of agent and his liability—
“Skilied labour for the purpose of a new in-
dustry.”]—(1) A person who, as the agent
of a company, procures the immigration
into Canada of an alien labourer, in violation
of the Alien Labour Act, is guilty of the
offence created, and liable for the fine im-
posed therein, as if he were a principal act-
ing for himself. (2) It is a violation of the
Alien Labour Act to import, or assist in
importing, an alien labourer who resides in
a foreign country that enacts and retains
in force laws of a similar character, even
though such labourer should be a citizen
of, and have his domicile in another foreign
country that does not enact and retain in
force such laws. (3) On the establishment
of steel car manufacturing as a new indus-
try in Canada, rivetters may be imported
from a foreign country for the purpose under
8. O of the Alien Labour Act, if, in con-
sequence of an unusual demand, they cannot
be otherwise obtained, though rivetters are
employed in other industries in Canada.

R. v. Disney; Francq v. Disney, 14 Can.
Cr. Cas. 152, 17 Que. K.B. 488,

ALIMENTS.

Equivalents.]—When a father is in need
of maintainance which his son is in a i-
tion to furnish for him, the son cannot re-
fuse to do so under the pretext that his
(uther is living with people whom he does
not consider reputable. ’Fhe son who owes
maintainance to his father has no right to
offer instead thercof, to receive him into
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his house and at his table or to place him
in an asylum when he is not an interdiet.

Quimet v, Ouimet, 21 Que. S.C. 479 (Sup.
Ct.).

—Action for maintainance—Temporary ali-
mony—Daughter-in-law.]—In an action for
an alimentary pensi y & daughter-in-l
against her father-in-law a provisional pen-
sion will not be granted.

Leclerc v. Guerin, 8 Que. P.R. 363,

Ali " 1 Q

4 pport of grand-
parents.]—The husband of a grand-daugh-
ter cannot be compelled to contribute to the
support of her grand-parents.

Deschenes v. Morin, Q.R. 35 S.C. 95.

ALIMONY.
Husband and wife.]—See that title.

AMENDMENT.

See PLEADINGS,

ANIMALS.

Maiming—Castration of stallion not au-
thorized by owner—Stallion running at
large.]—The castration of a stallion run-
ning at large contrary to the provisions of
the Entire Ammals Ordinance is a “maim-
ing” of the stallion within the meaning of
8. 510 (B. b.) of the Criminal Code. The
fact that the owner of the stallion had ex-
ressea an intention to castrate it was
held to be no justification of the unauthor-
ized act of the defendant. The interference
by the stallion with the detendant’s mares
also running at large was also held to be
no justification, the defendant being in such
case at best a mere licensee of the land
over which the mares grazed: McLean
v. Rudd, ALR. 505, followed. The pro-
per test in such a case is the
question, Did the defendant do what
he did honestly believing the act
to be necessary for the protection of his
property? Proof of actual malice is not
necessary under this section, but although
the word “maliciously” is not used, legal
malice such as would establish that mens
rea, without which there can be no eriminal
intent, must be proven. The fact that the
defendant committed the act without any
attempt to avail himself of the provisions
of the Orainance relating to impoundin
stallions, and the evidence adduced nof
showing that he honestly believed the act
necessary to protect his property:—Held,
that legal malice was sufficiently proven.

Rex v. Kroesing, 2 Alta. R. 275.

—

—Destruction of dog while at large—Justi-
fication under statute.]—
Fraser v, Sinclair, 8 EL.R. 3.

—Vicious animal—Damage—Liability,]—
Messenger v. Stevens, § EL.R. 91 (N.8.).

Warranty of soundness — Failure of war-
ranty — Conditional sale — Return.] — De-
fendant had given plaintiff a note in pay-
ment for a mare sold by plaintiff to the de-
fendant with a warranty of soundness. The
sale was a conditional one, the note pro-
viding that the property in the mare should
remain in the plaintiff until the note or
any renewal thereof was Pnid. After get-
ting p ion, the defendant i tel
discovered that the mare was unsound and
at once took the mare to the plaintiff,
pointed out such unsoundness, and asked
plaintiff to take the mare back and return
the note. The plaintiff refused. The de-
fendant thereupon housed and fed the mare
until a sale could be arranged, and sold
the mare at auction for the best price ob-
tainable, On an action by the plaintiff
against the defendant for the amount of
the note, it was held, (1) That although
the sale was not an absolute one so as to
enable the defendant to maintain an action
against the plaintiff for breach of war-
ranty, the defendant could nevertheless set
up such breach by way of counterclaim to
the plaintifi’s action against him on the
note. (2) That the defendant having acted
promptly was entitled to reject the mare
and return her to the plaintiff. (3) That
the plaintiff, having refused to accept the
mare back when he ought to have done so,
had waived his right to take possession and
had clothed the defendant with the abso-
lute property in the mare if the defendant
had chosen to exercise such right. (4) That
the plaintiff, having refused to take the
mare back when he ought so to have done,
the defendant was justified in selling her.
(5) That the defendant was entitled to
damages in a sum equal to the amount of
the difference between the price for which
the defendant purchased the mare and her
real value, and also to a reasonable sum
for her keep, and the expenses attending
the sale.

Hogg v. Park, 3 Terr. L.R. 171,

—Unlawful detention — Estray — Care of.]
—Domestic animals are not liable to be dis-
trained damage feasant in the absence of a
lawful fence surrounding the property dam-
aged, but if an estray comes upon a per-
son’s premises, although not lawfully fenced
and commits damage or becomes trouble-
some, the owner of the premises has the
right to tie such animal ur and retain pos-
session until the costs of keep are paid,
which costs would include the trouble to
which the owner of the premises was put:
—Held, further, that an owner of premises
tieing up an estray is bound to properly
care for, feed and water the estray.
Bolton v. MacDonald, 3 Terr. L.R. 269.

—




15 ANIMALS. 16

—Agistment.| — An agister of cattle who
has indemnified the owner for lost or miss-
ing cattle has a special property therein to
entitle him to maintain an action respect-
ing them in his own name. A denial by a
defendant that he “unlawfully took . . .
or unlawfully detained the plaintifi’s steer,”
is merely a plea of non cepit, and non de-
tinet, and does not put in issue any right
of property.

Simpkinson v. Hartwell, 6 Terr. L.R. 472.

—Runaway horse — Art. 1055 CC.] — A

rson who leaves on a public street a horse
iarnessed to a carriage, unhitched and un-
cared for, is liable for any damages caused
by the horse if he runs away, and it does
not matter if the person injured, who is
riding in a carriage, was so injured while
endeavouring on foot to avoid the runaway,
if it appears that he would not have es-
caped even if he had remained in his wagon.

Laflamme v. Staines, 18 Que. 8.C. 105 (S.
€.,

— Driving on the wrong side of the road —
Collision.] — In an action on the case for
negligence in driving the defendant’s horse
whereby his wagon came into collision with
and damaged that of the plaintiff, it is not
sufficient to prove merely that the defend-
ant was driving on the wrong side of the
road, especially as it was shown that the
defendant just before the collision had
crossed from the left side of the road for
the purpose of speaking to a man sitting
on a doorstep on the other side and that
the plaintif’s horse at the time of the ac-
cident was running away and beyond con-
trol.
Stout v. Adams, 35 N.B.R. 118.

— leq»ingt vicious dog — Scienter — Re-
o of 4 ', 2ieh

Landry, Barker, VanWart and McLeod, JJ.,
Hanington, J., dissenting), that, as the an-
swers established that the defendant had
kept the dog after he had knowledge that he
was apt to do in{';ry to mankind, the ap-
plication should refused. The learned
Judge, in charging the jury, told them that
if they thought the scar on the plaintifl’s
face, caused by the bite, were likely to be
permanent, and that such lasting dlsﬂgu.re-
ment might affect her prosr(wls of making
| a good marriage, they might consider such
’ possible loss of marriage in assessing the
| damages. Held, per totam curiam, mis-
| direction, as such damages were too specu-
| lative and remote. The jury were further
| directed that in assessing the damages
| they might take into consideration the fin-
' ancial position of the defendant and the
| condition in life of the plaintiff. Held, as
before, misdirection.
Price v. Wright, 35 N.B.R. 26.

— Highway — Horse straying upon.] —
The defendant’s horse strayed from his field
to the highway, the fence being defective,
and, being frightened by a boy, ran upon
the sidewalk and knocked down and in-
jured the plaintiff. A municipal by-law
made it unlawful for any person to allow
horses to run at large:—Held, that the
horse was unlawfully on the highway and
that the defendant was liable in damages
for the injury suffered by the plaintiff, The
injury being the natural result of, and
properly attributable to, his negligence.
Judgment of a Divisional Court, 1 OL.R.
412, affirmed.

Patterson v. Fanning, 2 O.L.R. 462 (C.A.).

—Action for price of horse—Acceptance.]
Knight v. Hanson, 3 W.L.R. 414 (Terr.).

— Per
ment—Financial position of parties.] — In
an action brought to recover damages from
the owner of a dog, which had bitten the
plaintiff, a child a little over five years of
age, the jury, in answer to questions put
by the learned trial Judge, found that the
‘dog had attempted to bite one G. B., and
the defendant had knowledge of this before
the plaintiff was bitten; that the dog had
never, before the injury to the plaintiff,
evinced a cross, savage or vicious disposi-
tion to the knowledge of the defendant;

Animal — Evidence of identity — Mis-
description. |—
Pearce v. Hart, 1 W.L.R. 476 (N.W.T.).

—Sale of ammals — Defective title of ven-
dor — Approbation of contract of sale after
discovery of defect.|—

Primean v. Mouchelin, 1 W.,L.R. 434
(Man.).

—Warranty — Horse’s pedigree and age.]—
Griffen v. Ruller, 3 W.L.R, 374 (Terr.).

that the dog was in the habit of jumping | —Wilfully killing a dog—Compensation to
upon or against people, and in such acts ’ owner.]—l. On a summary conviction un-

scratching them, and the defendant knew
this before the plaintiff was injured; that
one of the acts of jumping on or against
reo le referred to one W. B.; that the de-
cndant knew of it before the plaintiff was
injured, and that the dog did not do it play-
fully; that they considered that if (. B.
had left the dog alone he would not have
attempted to bite him. Upon an applica-
tion by the defendant to have a verdict en-
tered for him:—Held (per Tuck, C.J.,

der Code 8. 537 for wilfully killing a dog,
the whole penalty, which is not to exceed
#100 “over and above the amount of injury
done,” belongs to the Crown, and there is
1o jurisdiction to award damages to le paid
to the owner of the dog. 2. Where the
adjudication was that the defendant pay a
fine of §1 and costs and further pay the
owner $20 damages for the loss of the dog,
the summary convietion will be amended
by striking out the award of damages. 3.
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An ded convietion imp a fine of
$21 is bad as not conforming with the ad-
Judieation. 4. Code s. 539, which empowers
the mogistrate in certain cases to award
compensation up to $20 to the person ag-
ieved does not apply to the offence of
illing a dog for which Code s. 537 provides
a gunishment.
he King v. Cook, 16 Can. Cr. Cas. 234
(P.EL).

—Duty of agister of animals—Exposure.]
—The plaintiff, on the afternoon of the
24th April, delivered to the defendant, for
agistment, a healthy colt, 10 months old;
the colt died on the night of the same day
or early the next morning, and the plain-
tiff sued the defendant for negligence, al-
leging that it was improper to leave the
colt in a shed for the night. The evidence
showed that there were 5 degrees of frost
that night:—Held, in the absence of any
clear evidence as to the cause of death, and
accepting expert evidence that 5 degrees of
frost would not effect a 10 months old colt,
that there was no negligence on the part
of the defendant within the authorities re-
viewed in the judgment.
O’Connor v. Reid, 13 W.L.R. 401.

~Maiming or wounding cattle or horses—
Unauthorized castration of stray stallion.)]
—1. The unauthorized castration of a stal-
lion is a damage by maiming or wounding,
and if done wilfully and with malicious in-
tent constitutes an offence under Code s.
510 as to mischief. 2. Legal malice is es-
sential to the offence of “wilful destruction
or damage” of property under Code s. 510.

The King v. Kroesing, 16 Can. Cr. Cas. 312
(Alta.).

—Stud book—Contract—Wager.]—The par-
ties deposited with H. $1,250, of which the
defendant contributed $1,000 and the plain-
tiff $250, and signed a document in which
it was set forth that the money was to be
held by H. until the determination of the
question whether a certain horse in the pos-
session of the defendant (describing it) was
the same horse as described in the British
Hackney Stud Book as “Towthorpe Ru-
pert;” the question to be decided by a re-
port from that book. *“Should such report
show that the horse be the horse
described in the . . . book, the whole
$1,250 shall be paid to” the defendant.
“Should the said report show that the said

horse . . . is not the horse described

« +« . inthe . . . book, the said
money shall be paid to” the plaintiff : —Held,
a wager.

Evans v. Robert, 13 W.L.R. 380.

—Hon”—Wunntg as to soundness—Ani-
mals Contagious Diseases Act.]—Plaintifl
sold defendant a team of horses which, it
was founa as a fact, were at the time of the
sale inflicted with glanders, a contagious
disease within the Animals Contagious Dis-

eases Act. There was no evidence that the
seller knew that the animals were so in-
fected when sold. The horses were sub-
sequently destroyed by the government
officials, and plaintiff sued to recover the
price of the same. Defendant alleged that
the plaintiff warranted the horses sound,
and two other witnesses testified to a con-
versation between plaintiff and defendant
wherein plaintiff said certain horses were
sound, but cowd not say to what horses he
referred. Plaintiff denied any warranty.
Defendant also pleaded that the horses were
infected with glanders at the tinie of sale,
and that the sale was, therefore, contrary
to the Act above referred to, and the con-
tract, therefore, void:—Held, that the onus
of establishing a warranty being on ‘the
defendant, the evidence to establish it in
cases such as this should be clear and un-
equivocal, and the corroboration herein was
not sufficient to so establish a warranty.
2. That, taking into consideration the in-
tention of the Act respecting Contagious
Diseases of Animals and the fact that
in the section in question in this case the
woru “knowingly” did not appear, while
it was found in other sections of the Aect,
it was not necessary under the Act to
prove knowledge of the presence of disease
on the part of the seller, but any sale of
aiseased animals was contrary to the Act,
and, therefore, the seller, being liable to
a rm\lty thereunder, the contract was
void, and the plaintiff could not recover.
Nickle v. Harris, 3 Sask. R. 200,

—Trespassing animal — Eating isoned
grain — Duty of owner.]—Plaintiff, before
the Herd Law came into force, permitted
his horse to run at large. While so at
large the horse strayed on defendant’s land,
which was unfenced, and then, after being
driven off several times, ate of a quantity
of poisoned grain and died as a result. In
an action brought by plaintiff it was given
in evidence that it was the custom of the
country for cattle to roam at large before
the Herd Law season, and it was argued
that the Legislature by several laws had
recognized “such custom as modifying the
common law. Judgment was given for the
plaintiff, and defendant appealed:—Held,
that at common law the plaintiff’s horse
was a trespasser, and no action lay in re-
spect of the loss thereof. 2. That the com-
mon law cannot be deemed to be modified
except by the express declaration of the
Legislature, and, as by the passage of vari-
ous laws affecting cattle running at large,
the Legislature had recognized the law as
giving no such right, the common law counld
only be taken as modified as expressly
providea by such statutes.
Kruse v. Romanowski, 3 Sask. R. 274,

—Animal ferae naturae—Raccoon—Liabili-
ty of owner for damages.]—A raccoon is an
animal fere nature and a person who keeps

—
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one in a town is liable in damages for any
injury inflicted by it on a neighbour upon
escaping from captivity, although the ani-
mal has been kept in the defendant’s house
for a long time and was supposed to have
been tame.

Andrew v. Kilgour, 19 Man. R. 545, 13
W.L.R. 608.

—Animals running at large—Fences—Dam-
ages.]—The power of a municipal council,

|
|

under sub-section (d) of section 644 of |

the Municipal Act, R.S.M. 1902, ¢. 116, to
pass a by-law limiting the right of a land
owner to recover damages for any injury
done by trespassing animals to cases in
which the land is enclosed by a fence of the
nature, kind and height required by the
by-law, should be hela to be restricted to
cases in which the animals go upon the
land from some adjoining land where they
have a right to be, ana such by-law is no
protection to the owner of animals tres-
passing from a highway, if the council has
not passed a by-law under sub-section (b)
of section 643, for allowing and regulating
the running at large of animals in the
municipality.
Jack v. Stevenson, 19 Man. R. 717.

—Animals running at large—Damages.]—
Action for damages caused to plaintifl by
defendant’s cattle trespassing on his lands
which were not fenced. Defendant relied
on a by-law of the municipality, presum-
ably passed under the powers conferred by
sub-section (b) of section 643 and sub-
section (d) of section 644 of the Municipal
Act, R.8.M. 1902, ¢. 116, and declaring that
“it shall be lawful for any person to per-
mit his horses or cattle . . . to run
at large in any season of the year . . .
and no one shall be at liberty to claim
damages against the owner of such horses
or cattle running at large or doing dam-
age unless he shall have surrounded his
lands and premises with a lawful fence as
defined by by-law of this municipality. At
the trial there was no by-law proved which
showed what should constitute a lawful
fence in the municipality except one which
related only to barbed wire fences. Held:
—that the defence failed and the plaintiff
was entitled to recover.

Dalziel v. Zastre, 19 Man. R. 333, 13
W.L.R. 488.

—Breach of implied warranty—Opportunity
for inspection.|]—The rule caveat emptor
only protects the vendor against damages
relultmg to him by decrease in the actual
value of the articles sold, but where there
is collateral damage to person or property
of the purchaser occasioned by a defect
in the article sold, which is known to the
vendor, the rule caveat emptor will not
protect him. A vendor of horses, some of
which are horses affected with a contagious
disease, is not liavle to the purchaser for
damage occasioned to the sound horses by

reason of their mingling together when
delivered, where vhe purchaser has an equal
opportunity with the vendor of inspectin
the animals before delivery. Collatera
damages, however, which flow frqnl the
negligence of the vendor in not warning the
purchacer of the existence o1 the contag-
ious disease in some of the horses, such as
the cost of keeping the horses in quarantine,
ete., are chargeable to the vendor.

Urch v. Strathcona Horse Repository, 2
Alta. R. 183.

—Negligence—Presumption.] —The liability,
under Art. 1055 C.C., of the owner of an
animal arises from negligence, but such neg-
ligence is presumed and the burden is on
him to rebut the presumption. The owner
of a horse which takes fright and runs
away is not liable for the consequences if
he proves that the act was caused by a
fortuitous event and without negligence on
his part.

Birmingham v. Gallery, Q.R. 36 5. C. 481,

Harbouring vicious dog.]—A wiie, separate
as to property, is liable for damages caused
by a vicious dog belonging to her husband,
and harboured at the common domicil, which
is her private property, particularly when it
is proved that the dog was so harboured not
only without any objection or protest on her
part, but with her full consent and approval,
notwithstanding that she had full knowledge
of the dangerous character of the dog.

Hugron v. Statton, 18 Que S.C. 200.

—Injury by dog—Contributory fault—Art.
1055, C.C.]—The respondent’s son, aged
thirteen, was provoking or exciting a bull-
dog owned by the appellant, by stamping on
the floor and calling him by name, when the
appellant’s daughter, aged nineteen, opened
the door and allowed the dog to fly at the
child and bit him:—Held (affirming the
Jjudgment of the Superior Court, Trenholme,
J.), that the appellant was responsible for
the injurics inflicted on the boy, motwith-
standing the fact that he had irritated the
dog—a child of that age not being expected
to show the prudence and thoughtfulvess
which would be expected and required irom
an adult under similar circumstances.
Bernier v. Genereux, 12 Que K.B. 24,

— Negligence — Pasturage of cattle.]—Al-
though the person to whom cattle are sent
for pasturage is bound to give them the
care of a bon pere de famille the mea-
sure of his obligation is determined by the
price paid and the custom of the locality.
When such price is low it is unreasonable
to demand that somebody should be con-
stantly present in care of the cattle and if
one of them disappears its owner must
stand the loss unless he can prove negli-
;zen;e on the part of the proprietor of the
and.
CNndou v. Pesant, QR. 26 8.C. 384 (Cir.
t.).
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—Selling animals having contagious dis-
ease.] —Knowledge on the t of the
seller that the animals sold by him were
affected with a contagious disease is not
essential to the offence declared by sec.
7 of the Animals Diseases Act, 1903 (Can.).

The King v. Perras, 9 Can. Cr, Cas. 364,
6 Terr. L.R. 58.

—Horses stung by bees—Injury to neigh-
bour—Negligence — Scienter — Danger from
number and situation of bees.] —The defen-
dant placed a large number of hives of
bees upon his own land within 100 feet
of the plaintifi’s land. While the plaintiff
was at work with two horses upon his own
land the bees attacked and stung the horses
8o that they died, and also stung and in-
jured the plaintiff. In an action to recover
damages for his loss and injury, the jury
found, inter alia, that the bees were in
ordinary flight at the time of the occur-
rence; that they were the defendant’s bees:
and that the defendant had reasonable
grounds for believing that his bees were, by
reason of the situation of the hives, or their
numbers, dangerous to persons or horses
upon the highway or elsewhere than on the
defendant's premises:—Held, (hat the doc-
trine of scienter, or notice of mischievous
propensities of the bees, had no applica-
tion, nor could the absence of negligence,
other than as found by the jury, relieve the
defendant; it was his right to have on his
remises a reasonable number of bees, or
hees 80 placed as not nnfairlﬁ' to interfere
with the rights of his neighbour, but if
the number was unreasonable or if they
were so placed as to interfere with his
neighbour in the fair enjoyment of his
rights, then what would otherwise have
been lawful became an unlawful act; the
finding of the jury meant that the bees, be-
cause of their number and situation, were
dangerous to the plaintiff; and the defen-
dant was liable for the injury flowing di-
rectly from his unlawful act.

Lucas v. Pettit, 12 O.L.R. 448 (D.C.).

—~Quasi contract—Keep of horse—Evidence
of ownership.]—In order to maintainan ac-
tion for the value of the keep of a horse
based upon the obligation quasi e contractu
to reimburse the expense incurred in the
preservation of the property of another,
there must be evidence adduced to show
that the defendant was at the time the ex-
pense was incurred, owner of the animal
in question. I

Richard v. Stevenson, QR. 28 8.C. 188
(Ct. Rev.).

—“Property and civil rights”"—Animal
Contagious Diseases Act (Can.) 1903.]—
The Animal Contagious Diseases Act, 1903,
is intra vires of the Dominion Parliament.

Brooks v. Moore, 13 B.CR. 91.

~—Trespassing upon public highway—Liabil-
ity of owner.]—Where cattle are permitted
to trespass upon the public highway, the
owner is liable for damage which they may
cause upon the land of an adjoining pro-
prietor into which they stray, and in such
case it is not a sufficient defence that the
plaintifi’s fence was not a lawful fence, or
that there was a custom among the inhabi-
tants of the district to fence against cattle
Smith v. Boutilier, 42 N.S.R. 1.

~Vicious animal—Liability of owner—
Proof of scienter.]—Plaintiff sought to re-
cover damages from defendant for injuries
to plaintifi’s ox caused by defendant’s oxen
which were at the time upon the public
highway in violation of a by-law of the
municipality : —Held, that without proof of
scienter defendant could not be held liable,
Nass v, Eisenhauer, 41 N.S.R. 424,

—Injury by an animal—Party voluntarily
in charge.] —The owner of an animal is liable
in damages for an injury caused by it to
a person who has voluntarily taken charge
of it to lead it,if it be shown that a neces-
sary and customary appliance for doing so,
supplied by the owner, was not of suffi-
cient strength. If the person injured, be-
fore so taking charge of the animal, saw
the appliance and declared it sufficient, the
case is one of contributory negligence and
the amount of damages payable by the
owner will be reduced accordingly.
Grenier v. Wilson, 32 Que. S.C. 193.

—Vicious animals — Contributory negli-
gence.]—The owner of an animal is respon-
sible for injuries which it causes but may
be relieved from liability by proving that
the accident causing such injury was due
to the conduct of the Rerlon injured.

Martin v. Hogg, Q.R. 31 8.C. 520 (Ct.
Rev.).

—Action for damages— Vicious horse —
Liability of owner.]—The owner of an an-
imal is liable for the damage it causes
unless he can prove that he was unable
to prevent the act causing the injurx
Hence, he is liable for the consequences of
a bite by a vicious horse which he should
have kept muzzled.

Matte v. Meldrum Bros. Co., QR. 33 S.C.
396 (Ct. Rev.).

—Stud horse on hire for mares—Negligence
of owner during service—Liability in dam-
ages for loss of mare.]—The owner of a
stud horse on hire is bound to see that the
service of mares takes place in a safe and
natural manner, and, notwithstanding notice
to the trublic that such service is at the
risk an Eeril of owners of mares, he is
liable in damages for the loss of a mare
killed, while being covered, by false penetra-
tion through want of proper care by those
in charge of the lnimrl.

—

—
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Robidoux v. MeGerrigle, 35 Que. S.C. 174
(CR.).

—Permitting animals to go at large—Lia-
bility of owner of lands insufficiently or
dang ly for injuries to an-
imals.]—An owner of a mare allowed her
to run at large, and the animal straying
on to the lands of the defendant was killed,
as the result of coming into contact with a
single strand of barb wire stretched on
posts about the defendant’s property : —Held,
that the plaintiff could not recover damages
from the defendant. that at most the plain-
tifi could not stand in a better position
than that of a bare licensee, and that owners
of animals in this province allowing them
to run at large, must take the risk of acei
dents from i!l-constructed or insufliciently
constructed fences. Semble, that the owner
of unenclosed or insufficiently enclosed lands
would be liable for damages resulting to
estrays by reason of a dangerous trap, (e.g.,
an unenclosed well) on his property.
MecLean v. Rudd, 1 Alta. R. 505.

—Agistment — Lien — Absence of agree-
ment — Common law.|—
Morrison v. Bryan, 12 W.L.R. 415 (Sask.)

— Wintering cattle — Terms of contract —
Redelivery. |—
Still v. Watson, 7 W.L.R. 466 (Sask.).

—Purchase of horse by agent—Liability of
principal to vendor.]—

L’Hirendelle v, Taft, 10 W.L.R. 398
(Alta.).

—Purchase price of horse—Warranty.]—
Willoughby v. Conover, 7 W.LR. 87
(Man.).

— Mortgage given for price of horses —
Breach of warranty as to age—Damages—
Deduction from amount of mortgage.]—

Lockwood v. McPherson, 6 W.L.R. 277
(N.W.T.).

—Sale of horse—Right of rejection—Exist-
ence of disease—Oppogtunity for inspection
—Retention and resale.]—

Ureh v. Strathcona Horse Repository, 10
W.LR. 475 (Alta.).

—Horses running away—Injury to person
lawfully on highway—Liability of owner
of horses.|—

Moore v. Crossland, 6 W.L.R. 199 (Man.).

—Conditional sale of horses—Lien notes—
Vendor's resuming possession—Claim for
feeding and stabling horses,]—

Trotter v. Russell, 5 W.L.R. 67 (N.W.T.).

—Sale of horse—Warranty—Failure of con-
sideration, |—
Burke v, Veinot, 7 E.L.R. 285 (N.8.).

~-Sale of infected cow—Ignorance.]—
North v. Martin, 7 EL.R. 439 (N.8.).

—Killing dog at large—Justification—Sheep

protection. |— v
Fraser v. Sinclair, 7 E.LL.R. 408 (N.8.).

—Agistment—Loss of horse—Negligence —
Liability of bailee.]—
Ferrara v. Bligh, 8 W.LR. 245 (B.C.).

-~Warranty—Soundness of animals—Dam-
ages-—Promissory notes for price.]—
Swilling v. Arnold, 2 W.L.R. 48 (Terr.).

— Hire of horses—Negligence of bailee —
Loss of horses—Contributory negligence of
bailor.]—

Klassen v. Wright, 1 W.L.R. 158 (N.W,
)

—Improper driving—Horse killed—Contri-
butory negligence, |—
Lelacheur v. Manuel, 5 EL.R. 150 (P.E.L).

—Sale of horse—Resiliation—Unsound ani-
mal—Redhibitory vice — Civil Code, Arts.
1233, 2260.)—

Seminary v. Jacobs, 4 EL.R. 340 (Que.).

—Sheep trespassing on neighbour’s land—
Using dog to dnve off sheep—Injury to
sheep—Liability—Absence of negligence.]—

Carmichael v. Feltoe, 9 W.L.R. 15 (B.C.).

—Conditional sale—Lien note—Description

of horse—Chattel mortgage—Re-possession

and re-sale—Registration of lien note.]—
Aricinski v. Arnold, 4 W.L.R. 556 (Terr.).

—Destruction of animal—Proof of identity
—Evidence.]—
Bremner v. Walker, 2 W.L.R. 347 (Terr.).

—Sale—Change of possession—Animals —
Conversion — Dispute as to ownership.]—

MeNichol v. Brucks, 1 W.L.R. 478 (N.W.
7.5

—Contract for keep of animals—Dispute as
to terms—Detention — Tender before ac-
tion.]—

McKinnon v. Minatty, 1 W.LR. 272 (Y.
y i

ANNUITY.

Charge of annuity—Life tenant and re-
mainderman—Apportionment—Cutting tim-
ber.]—A testator seized in fee of land, sub-
jeet to a mortgage to secure an annuity for
his wife, devised the land for life, remainder
over in fee. After his death the life tenant
continued to pay the annuity to the widow.
She also sold the timber on the land, claim-
ing the right to do so on account of her
payments on the annuity; and the pur-
chaser having begun to cut the timber, this
action was begun by the remainderman to

O RO M ke e e - =
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restrain waste:—Held, following Yates v.
Yates (1860) 28 Beav. 637, that the
eriodical payments of the -nnuity must
ge treated partly as interest which the
tenant for life had to pay, and partly as
principal for which she would have a charge
on the inheritance, in the proportion which
the value of the life estate bore to the
value of the reversion.

Whitesell v. Reece, 5 O.L.R. 352 (D.C.).

—Annuity out of revenues of sheriff’s
office.] —Pursuant to the terms of his ap-
ointment a sherifl and two sureties gave a

nd to his predecessor in office to pay him
an annuity “out of the revenues of the
said office: —Held, that fees received by the
sheriffl as returning officer at elections of
members of Parliament,” and commission
earned by him as assignee for the benefit of
creditors, formed part of the revenues of
the office, and that as far as the revenues
of each year so ascertained extended, after
deducting necessary disbursements con-
nected with the office during such year, the
annuity for that year was payable.

Smart v. Dana, 5 O.L.R, 451.

Condition for payment of instalments to
obligee for life and after his decease as he
might direct—No direction by obligee.] —

Kennedy v. MeDonald, 2 E L.R. 83 (N.S.).

—Sheriff—Bond—Condition on appoint-
ment to office—Resignation of office—Re
appointment.]—Plaintiff resigned his office
of sheriff and defendant was appointed in
his place under a commission containing a
condition that he should pay plaintiff “out
of the revenues of the said office” a cer-
tain sum for his life. He gave a bond to
the plaintiff for the due fulfilment of the
condition. Finding that the revenues were
not sufficient to pay the amount, defend-
ant resigned Inu office and 800N afterwards
was r inted under a ¢ ion with-
out any such condition. In an action on
the bond, the plaintiff obtained judgment
for the amount of the penal sum, and
damages were assessed for the breaches
up to the time of the defendant’s resigna-
tion. A petition was subsequently pre-
sented by the plaintiff, asking for assess-
ment of damages for alleged breaches since
the re-lrpointmont and for execution. On
the trial of an issue as to whether the
laintiff was entitled to execution for any
urther damages:—Held, that want of good
faith was not to be imputed to the Crown
who had the right to permit, and did per-
mit, defendant’s resignation, and by ac-
cepting it made it effectual, and thereby
discharged the condition and all further
liability on the bond; that the condition
was attached to the first commission and
the annuity was payable only during the
occupancy of the office th der, and

there was no implied obligation on the
defendant’s part to refrain from invoking
the consideration of the Crown to relieve
him from the obligation it had imposed
upon him. Held, lastly, that the question
was not res judicata by the principal judg-
ment, and that the judgment upon the
issue was appealable as a final judgment
as to matters set up as a defence to further
liability in respect of alleged breaches sub-
sequent to the new appointment,
Smart v. Dana, 9 O.L.R. 427, CA.

APPEAL.

I. JuRriSDICTION,
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VII. REVIEW AND REHEARING,
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X. CRIMINAL APPEAL.

I. JURISDICTION,

Right of appeal to Court of Appeal—
Amount in controversy.|—Where the re-
ndent seeks to invoke the power of the
Court of Appeal under sec. 51 of the Judi-
cature Act, the proper practice is to move
the Court to quash the appeal at the earli-
est moment after it has been lodged. Upon
the motion coming on to be heard, the
Court may direct the motion to stand for
argument along with the appeal. But it
is equally proper, and sometimes more con-
venient and less expensive to the parties, to
dispose of it when brought on pursuant to
the notice. And where, before the time for
entering the appeal for hearing at the Sep
tember sittings of the Court had elrr

ie, on the 10th August, the respon ents
served notice of motion to quash, return-
able on the first day of the sittings, the
Court heard and granted the motion; Mere-
dith, J.A., dissenting. International Wreck-
ing Co. v. Lobb (1887), 12 P.R. 207, fol-
lowed. Per Meredith, J.A., that, as the
appellant had failed to set his proposed ap-
peal down for hearing, there was no appeal
to quash; and that, as sec. 51 does not
Iarovide for a motion to quash, the Court
as no power to create a practice providing
for such a motion. The appeal was from
an order of a Divisional Court, and it was
quashed upon the ground that the sum in
controversy was less than the sum or value
of $1,000, exclusive of costs: Judicature
Act. sec. 76 (1) (b). And held, per curiam,
that the word “costs” in that section means
the costs incurred in the litigation; and,

when the commission was gone there ceased
to be any contract to pay it. Semble, that

the costs of a mortgnga action
lund ‘on a different footing, speaking gen-
erally, from the costs of other actions, the
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costs taxed to the mortgagees by the Mas-
ter, and incluaed in his report in an action
tor foreclosure, were to be excluded in
ascertaining the amount in controversy
upon an appeal from an oraer varying that
report.,

I-‘edernel Life Assurance Co, v. Siddall, 22

LL.R. 96.

—Awards of arbitrators — Dominion Rail- |

way Act.]—An appeal does not lie to the
Court of King's Bench from a judgment of
the Superior Court on an nppesl to it,
from the award of arbitrators in an expro-
riation matter under s. 209 of the Domin-
on Railway Act, c. 37, R.S.C. 1906.

Vallieres v. Ontario & Quebec Ry. Co.,
19 Que. K.B. 521.

—Appeal — Jurisdiction —Amount involv-
ed.]—An appeal from the judgment of a
County Court Judge for the enforcement of
© mechanies’ lien for $172.05 was dismissed
for want of jurisdiction, “the amount claim-
ed to be owing” having been adjudged to
be less than $250; s. 24 of the Mechanics’
Lien Act; and there being no adjudication
under s. 23. Gabrielle v. Jackson Mines, 2
M.M.C. 399, followed.

Gillis Supply Co. v. Allan, 14 W.L.R. 458
(B.C.).

~~Municipal matter—Mandamus.]—An ap-
peal lies to the Court of King’s Bench from
a judgment refusing a writ of mandamus to
compel the mayor of a municipality to
sign a resolution passed by the Council
authorizing the cancellation of a deed in
favour of the municipality and a reconvey-
ance of the lands to the applicant for the
writ; the appeal in such case is not in a
matter relaung to municipal corporations.
(Art. 1006 C.P.Q.)

Municipal Homes & Investment Co. v.
Légaré, 11 Que. P.R. 226 (K.B.).

~—Taxes—Privil A t in dispute.]—

The Court of King’s Bench (Appeal side
has no jurisdiction over a cause in which
a municipal corporation claims a privilege
for taxes due when the amount of such
taxes is only $80.

City of Montreal v Mitehell, 11 Que. P.R.
252 (K.B.).

—Final judgment—Rule nisi.]—The judg-
ment making absolute a rule nisi against
a witness wno fails to appear at the trial
of an action after summons, is o final
judgment from which there is a right of
review or appeal. The witness served with
the rule nisi is not obliged to appear in
g‘erlon but may show cause by attorney.

he witness may appeal from the judgment
muklng the rule absolute without being
obliged to appeal also from the judgment
ordering the rule to issue and the delay
for bringing the appeal runs from the lai-
est judgment only.

Collins v. Canadian Northern Quebec Ry.
Co., 11 Que. P.R. 183 (Ct. Rev.).

—Jurisdiction—Order of Divisional Court on
appeal from judgment of District Court.]
—The Court of Appeal has no jurisdiction
to enteriain an appeal from the order of a
Divisional Court of the High Court made
upon appeal from the judgment of a Dis-
trict Court, even where the amount in-
volved exceeds $1,000. There is one appeal
only in all cases within the jurisdiction of
the Distriet Courts. The provisions of secs.
9 and 10 of the Unorganized Territory Act
and of secs. 50, 74, 75, 76, and 77 of the
Judicature Act, eonsidered.
Drewry v. Percival, 20 O.L.R. 489,

—Case stated - by magistrate—Summary
conviction under Provincial Act.]—The
Court of Appeal has no jurisdiction to hear
an appeal, upon a case stated by a magis-
trate, from a summary conviction, under
the Ontario Summary Convictions Aect, for
the contravention of a provincial statute.
Under Part XV. of the Criminal Code a
case may be stated for the opinion of
“the court,” but that means, in Ontario,
the High Court of Justice: sec. 705 (b);
sec. 2 (35) (a).
Rex v. Henry, 20 O.L.R. 494.

Matter in controversy—Instalment of mu-
nicipal tax—Collateral effect ot judgment.]
~In an action instituted in the Province
of Quebec to recover the sum of $1,133.63
claimed as an instalment of an amount ex-
ceeding $2,000, imposed on the defendant’s
lands for special taxes, the Supreme Court
of Canada has no jurisdiction to entertain
an appeal although the judgment complain-
ed of may be conclusive in regard to the
further instalments accruing under the
same hy-law which  would exceed the
amount mentioned in the statute limiting
the jurisdietion of the Court. Dominion
Salvage and Wreeking Co. v, Brown (20 Can.
S.C.R. 203), followed,

Town of Outremont v. Joyce, 43 Can. 8.C.
R. 611

—Matter in controversy—Stare decisis —
Municipal by-law — Injunction — Contract
~—Coll 1 effect of ] =— The
action was brought by the respondents and
other ratepayers of the Town of Shawini-
gan, against the town and the hydro-elec-
tric company, to set aside a by-law of the
town corporation authorizing the purchase
of certain lands with an electric power
house and plant from the hydro-electric
company for $40,760, and for an injunction
prohibiting the carrying info effect of the
contract of sale. The final judgment in the
Superior Court dissolved the injunction and
dismissed the action, but on appeal by the
plaintiffs the Court of King’s Bench, 19 Que.
K.B. 546, maintained the action and made
the injunction permanent. On a motion to
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uash an appeal by the hydro-electric com-
E‘ni to t.hl: Supreme Court of Canada:—
eld, per Fitzpatrick, C.J., and Girouard,
J., that the Supreme Court was competent
to entertain the appeal under the provisions
o & 39 (eg of the Supreme Court Act. The
Bell Telephone Co. v. City of Quebec (20
Can, S.C.R. 230) disapproved. Per Duff
and Anglin, JJ.—Semble:—That the deci-
sion in The Bell Telephone Co. v. City of
Quebee (20 Can. S.C.R. 230) is binding au-
thoritf' on the Supreme Court of Canada,
but this case may be decided irrespective
of it. Per Idington, Duff and Anglin, JJ.
(Davies, J., contra) :—That, as the appeal
was from the final judgment of the highest
Court of final resort in the Province of Que-
bec in an action instituted in a Court of
superior jurisdiction for the purpose of pre-
venting the consummation of a contract for
a consideration exceeding $2,000, the Su-
preme Court of Canada was competent to
entertain the appeal under ss. 36 and 46 of
the Supreme Court Act. Per Davies, J.
(dissenting) : —Thut the coutroversy related
merely to the validity of the by-law and did
not involve the sum or value of $2,000 that
the collateral or incidental effects of the
judgment were not in question on the ap-
peal, and that, therefore, the Supreme Court
of Canada was not competent to entertain
the appeal. The Bell Telephone Co. v. City
cf Quel (20 Can. S.C.R. 230), followed.

Shawinigan Hydro-Eleetric Co. v. Shaw-
inigan Water and Power Co., 43 Can. S.C.
1. 650.

~—Under Mechanics’ Lien Statutes.]—
See LIEN,

—Preliminary objections—Order appealed
from not issued—Irregularity—Waiver.]—

Bank of Hamilton v. Leslie, 3 W.L.R. 304
(Terr.).

—Order refusing to set aside default judg-
ment except on terms—Interlocutory or final
order.]—

Langevin v. Hebert, 4 W.L.R. 367 (Y.T.).

—~Quebec appeals.]—No appeal lies to the
Supreme Court of Canada from the judg-
ment of a Court of the Province of Quebec
in any case of proceedings for or upon a
writ of prohibition, unless the matter in
controversy falls within some of the classes
of cases provided for by se-tion 46 of the
Supreme Court Act, R.S.C. 1906, e¢. 139.
Shannon v. The Montreal Park and Island
Railway Co., 28 Can. 8.C.R. 374, overruled.

Desormeaux v. Village of Ste. Thérdse
de Blainville, 43 Que. 8.C. 82.

0f Supreme Court of Canada—Amount in
controversy—Jurisdiction.]—In an action en
reddition de compte, where items in the
account filed exceeding in the aggregate
two thousand dollars have been contested,

the Supreme Court of Canada has jurisdie-
tion to entertain an l}g:ul.

Bell v. Vipond, 91 Can. S.CR. 177.
—_ s:ul from summary conviction—Courts
of General Sessions in Ontario—No right
to a jury on the appeal.]—An appeal from
a summary conviction under the Criminal
Code is, in Ontario, to be taken to the Court
of General Sessions of the Peace sitting
without a jury.

R. v. Malloy, 4 Can. Cr. Cas. 116.

—Criminal appeal — Reserved case— Crim.
Code, ss. 742, 743, 744 | —T., a letter car-
rier employed in the city of Quebec, was
accused of having stolen a letter containing
$4.50. He was arrested, and, after a pre-
liminary inquiry, was committed for trial.
Being afterwards brought before the same
magistrate under the provisions of Part
LIV. of Criminal Code, he elected to be
tried without a jury. Before pleading to
the indictment his counsel raised a question
of law and asked to have it reserved for
the Court of Appeal, namely that it had
not been proved that the letter he was ac-
cused of stealing (a decoy letter) was “a
letter deposited in the post office,” as pro-
vided by s. 326 (¢) of the Code:—Held,
that in order to have a case reserved for
the Court of Appeal there must be a trial,
a decision on a point of law and a verdict
or conviction. The case was therefore
remitted to the clerk of the peace, dis-
trict of Quebee, for further proceedings
according to law.

The King v. Trépannier, 10 Que, Q.B.
175, 4 Can. Crim. Cas. 259.

~Jurisdiction—Amount in dispute—Art. 43
C.P.Q.]—There is no appeal to the Court
of Queen’s Bench from a judgment of tLhe
Court of Review, reversing that of the
Court of first instance, in an action to
obtain the discharge of a judgment for
$45.20 with interest and costs pronounced
against the plaintiff in another action, and
also to obtain the radiation of a hypothec
resulting from the registry of this judg-
ment.

Fortier v. Noel, 3 Que. P.R. 204 (Q.B.).

—Mandamus—Municipal taxes—Art. 1008
C.P.Q.]—There is no appeal to the Court of
Queen’s Bench from a judgment of the
Superior Court maintaining a writ of man-
damus against the secretary-treasurer of
a municipal corporation by which he was
ordered to receive municipal and school
taxes at the time of a municipal election
over which he presided.

Moisan v. Petitelere, 3 Que. P.R. 345
(Q.B.).

—~Company—Winding-up—Order for sale of
property.]—A judgment authorizing the
liquidation of a company being wound up
under the Winding-up Act to sell the pro-
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perty of the company under certain con-
ditions is not an order subject to appeal
within the terms of the statute.

In re Montreal Cold Storage and Freez-
ing Co., 3 Que. P.R. 371 (8.C.).

—Municipal matters—Circuit Court.]—
There is an appeal from every final judg-
ment of the Superior Court even in an
action to annul a resolution passed by a

law, even when judgment was given after
the coming into force of the mew statute
which can only be invoked, in a cause in-
stituted under the old law, when it has
changed the form of an appeal which al-
ready existed.

(REnuult, v. Gagnon, 18 Que. S.C. 127
(C.R.)

Fllev&ewnfrom Circuit Court—Municipal

hing resolution.]—There is no

municipal council. The only excep
are, 1. Those indicated in Art. 1006 C.P.Q.;
2. In the case of certiorari under Art. 1306
C.P.Q.; 3. In the cases mentioned in Arts.
4178, 4616 R.S.Q. concerning town corpor-
ations. There is no longer an appeal from
the Circuit Court de chef-lieu in municipal
or other matters since the passing of the
Act 49 and 50 Viet ¢ 18,

Lachance v. Corporation of Ste. Anne de
Beaupré, 10 Que. K.B. 223.

—Defendant in warranty—Right of appeal.]
—A defendant in warranty, in the case of
garantie formelle, may appeal from the
judgment rendered in the principal action
although he has refused, in the first in-
stance, to take up le fait et cause of the
principal defendant.

Desjardins v. Robert, 1 Que. Q.B. 286,
followed.

La Banque Jacques Cartier v. Gauthier,
10 Que. K.B. 243.

—From Yukon Territorial Court— 62-63
Vict. c. 11, s. 7.]—Pliintifl’s claim for $408
was dismissed and defendants on their
counterclaim got judgment for $735. Plain-
tifl appealed :—Held, by the full Court that
the appeal must be limited to the judgment
un the counterclaim as the claim was not
for an appealable amount.

Canadian Development Co. v. LaBlane,
8 B.CR. 173.

—Case stated—Recogni perative—
Cash deposit not good-—Criminal Code, s.
900, sub-s. 4.]—The recognizance required
by s. 900, sub-s. 4, of the Criminal Code,
is a condition precedent to the jurisdiction
of the Court to hear the appeal and no
substitute therefor is permissible.
Rex v. Geiser, 8 B.C.R. 169, Walkem, J.

~Case stated—Transmitting case to Dis-
trict Registry.]—The provision in s. 87 of
the B.C. Summary Convictions Act, that
the appellant shall, within three days after
receiving the case stated, transmit it to
the District Registry, is a condition pre-
cedent to the jurisdiction of the Court to
hear the appeal. Y

Cooksley v. Nakashiba, 8 B.C.R. 117,
Martin, J.

—Statute conferring right of—Operation.]
—An Act which allows an appeal which
the prior law refused does not apply in the
case of an instance begun under the former

Q g
right of review before three Judges of the
Superior Court of a judgment rendered by
the Circuit Court sitting at Montreal
under Art. 100 M.C., annulling a resolu-
tion of a municipal council which declared
vacant the seat of a councillor.

Clermont v. Parish of St. Martin, 18
Que. S.C, 220 (CR.).

—Deposit on review—Waiver—Arts. 1020,
1196 C.P.Q.]—The deposit on review is not
required to give the Court jurisdiction and
counsel may, by consent, permit the appel-
lant to dispense with it.

Jutras v. Corporation of St. Francis, 19
Que. 8.C. 206 (C.R.).

—B.C. Water record—Appeal—Right of
parties affected to intervene.]—Anyone
affected by a decision appealed from under
8. 36 of the Water Clauses Consolida-
tion Act, may be let in on the hearing of
the appeal even though the month for giv-
ing notice of ap‘wnl has expired. Such per-
son may make his application on the hear-
ing of appellant’s motion for directions.

In re Water Clauses Consolidation Act,
8 B.C.R. 17,

—Value of subject-matter.]—In determin-
ing the value of the subject-matter in dis-
pute, upon which the right of appeal is
made to depend, the proper course is to
look at the judgment as to the extent that
it affects the interest of the party preju-
diced by it, and seeking to r«-fiwe himself
from it by appeal.

Macfarlane v. Leclaire, 15 Moo. P.C. 181,
followed.

Steele v. Ramsay, 1 Terr. LR. 1.

—Counsel electing to take judgment in lieu
of issue being ordered—Effect of—Whether
such judgment appealable.] — Plaintifl’s
counsel, on motion for judgment after
trial, was given the option of having an
issue ordered as to a point on which evi-
dence was not sufficiently directed or of
taking judgment agaimst one defendant
with costs and dismissing the action against
the other defendant without costs, and
elected to take the latter course:—Held, on
appeal to the Supreme Court of Canada,
that such judgment was not a compromise
judgment and that an appeal therefrom
could be entertained.

Sun Life v. Elhott, 31 Can. S.CR. 91,
reversing 1900 C.A. Dig. 6; 7 B.CR. 189.
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-] in P R.S.C.
c. 185, s. 20 (b).]—In an action by the
lessee of lands leased for four years and
nine months at a rental of $250 per an-
num, to have the lease cancelled as being
simulated as he was, at the time of the
lease, owner of the property leased:—Held,
that no amount of $2, or upwards was
in dispute, and that as the appeal did not
relate to any title to land or tenements
nor to annual rents within the meaning of
8. 29 (b) of RS.C. c. 135, it could not be
entertained by the Supreme Court of Can-
ada.

Fréchette v. Simmoneau, 31 Can. S.CR.
12.

—Jurisdiction—Amount in controversy—60
and 61 Vict. (Can.), c. 34 (c) and (f).]—
Section 1, sub-s. (f) of 60 and 61 Viet. c.
34, providing that in appeals from the
Court of Appeal for Ontario “whenever the
right to appeal is dependent upon the
amount in dispute, such amount shall be
understood to that demanded, not that
recovered, if they are different,” is in-
operative, being repugnant to sub-s. (e).
The fact that sub-s. (f) is placed last in
point of order in the section does not re-
quire the Court to construe it as indicat-
ing the latest mind of Parliament as the
whole section came into force at the ome
time.

City of Ottawa v. Hunter, 31 Can. S.C.R.
7

—To Sup Court of Canada—Jurisdic-
tion—Action for separation de corps—Money
demand.]—In an action by a wife for
separation de corps for ill-treatment the
declaration concluded by demaniing that
the hushand be condemned to deliver up to
the wife her property valued at 818,000,
The judgment in the action decreed separa-
tion and ordered an account as to the

property :—Held, that no appeal would lie |

to the Supreme Court from the decree for
separation; O'Dell v. Gregory, 24 Can.
S.C.R. 661, followed; and the money de-
mand in the declaration being only inci-
dental to the main cause of action could
not give the Court jurisdiction to enter-
tain the appeal.

Talbot v. Guilmartin, 30 Can. S.C.R. 482.

—Expiration of time limit—Forfeiture of
right—Condition precedent.]— The provi-
sions of articles 1020 and 1209 of the Code
of Civil Procedure of the Province of Que-
bec, limiting the time for inscription and
prosecution of appeals to the Court of
Queen’s Bench, are not conditions pre-
cedent to the jurisdiction of the Court to
hear the appeal and they may therefore
be waived by the respondent. Cimon v.
The Queen, 23 Can. S.C.R. 62, referred

to. Art, 1220 C.P.Q. |p£liu to appeals in
cases of petition of right.

Lord v. The Queen, 31 Can. S.C.R. 165.

|
|

—To Supreme Court of Canada—From Que-
bec Court of Review—54 and 55 Vict. c.
26, 5. 8 (D.j.]—The power of the Parli-
ament of Canada under s. 101 of the British
North America Act, 1867, respecting a gen-
eral Court of Appeal for Canada is not re-
stricted to the establishment of a Court for
the administration of laws of Canada and,
consequently, there was constitutional
authority to enact the provisions of the

| third section of the Dominion statute, 54

and 55 Vict. e. 25, authorizing appeals from
the Superior Court, sitting in review, in the
Province of Quebee.

L’Association St. Jean-Baptiste de Mon-
treal v. Brault, 31 Can. S.C.R. 172,

—Yukon cases—62 and 68 Vict, c. 11, s.
7—Application to pending case tried be-
fore and decided after passing of.]—The
Act, 62 and 63 Viet. ¢, 11, giving the right
of appeal to the Judges of the Supreme
Court of British Columbia sitting together
as a full Court in cases from the Yukon
as therein specified, does not apply to a
case tried before the Act came into forece
and decided after that time.

Canadian and Yukon Prospecting and
Mining Company, Limited v. Casey, 7
B.C.R. 373.

—Yukon cases—82 and 63 Vict,, c. 11, 8. 7
—Application to pending case tried and
decided after passing of.]—The Act, 62
and 63 Viet. e. 11, 8. 7, which gives a
right of appeal to the Supreme Court of
British Columbia in cases from the Yukon
territory as therein specified, applies to
an action pending when the Act came
into force, but tried and decided after-
wards,

Courtney v. The Canadian Development
Co, 7 B.C.R. 377.

—Jurisdiction — Withdrawal of defence
raising constitutional question—R.S.C. c.
135, 5. 29 (a).]—When a motion to quash
an appeal has been refused on the ground
that a decision upon a constitutional ques-
tion is involved, the subsequent abandon-
ment of that question cannot affect the
jurisdiction of Hu- Supreme Court of Can-
ada to entertain the appeal.

L’Association Pharmaceutique de Que-
bee v. Livernois, 31 Can. S.C.R. 43.

—By-law rmitting cattle to graze om
highways—Validity of—Divisional Court—
Right of appeal to.]—An appeal from the
decision of a Judge in Court refusing to
uash a by-law, lies either to the Divisional
2‘nurt or the Court of Appeal; but the ap-

llant must elect his tribunal, and can
m\'e only one appeal.

Ross v. Township of East Nissouri, 1
O.LR. 3563.

—Jurisdiction—Yukon territorial Court—
Decisions of Gold Commissioner—S; ap-
pellate tribunal—Finality of judgment—
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Legislative jurisdiction of Governor-in-
Council—62 and 63 Vict. c. 11, s 13—
1 Edw. VIL 0.-in<C. p. lxii—8 Edw. VIL
¢. 85—Mining lands.]—The Supreme Court
of Canada has jurisdiction to hear appeals
from the judgments of the territorial
Court of the Yukon Territory, sitting as
the Court of Appeal constituted by the
ordinance of the Governor-in-Council of the
eighteenth of March, in respect to the hear-
ing and decision of disputes affecting min-
eral lands in the Yukon territory. The
Governor-in-Council has no jurisdiction to
take away the right of appeal to the
Supreme Court of Canada provided by 62
and 63 Viet. c. 11 of the Statutes of
Canada.

Hartley v. Matson, 32 Can. S.C\R. 575.

—“Matter in dispute”—Injunction.]—The
action of the company respondent was for
$15,000, but the respond I
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—Interlocutory judgment—Arts. 43, 1006
C.C.P.]—In matters not susceptible of ap-
peal, such as those provided for by arts.
43 and 1006 C.C.P., there can no more be
an appeal from an interlocutory than from
a final judgment.

Grier v. David, 4 Que. P.R. 417 (K.B.).

—Interlocutory judgment—art. 84 C.CP.]
—An appeal lies from an interlocutory
judgment maintaining a declinatory excep-
tion and transmitting the rcoord to the
Covrt of another district. An action based
on o libel and claiming damages for in-
juries suffered in a district other than that
of aefendant’s domicile, and where the
journal publishing the alleged libel is print-
ed may be brought in such district,

Gosselin v. Belley, 4 Que. P.R. 233
(K.B.).
—~To S Court of Canada—Claim and

ly
consented that judgment should go for $25.
In the course of the suit the respondent ob-
tained a writ of injunction against the ap-
pellant to restrain any infringement of the
respondent’s rights under a patent.
injunction was maintained ‘)y the final
judgment of the Superior Court, but the
Judgment was reversed in appeal. The
respondent now moved for leave to appeal
to His Majesty in his Privy Council:—
Held, that the “matter in dispute” being
the damages which the appellant would
suffer if the respondent acted contrary to
the order of the Court, and these damages
being contingent and not susceptible of
determination, it was imposnihL- to say
that the matter in dispute exceeded the
sum or value of £500 sterling, and the
case did not fall within the terms of Article
68, paragraph 3, of the Code of Procedure.

Came v, Consolidated Car Heating Com-
pany, 11 Que. K.B. 114.

—Concurrent jurisdiction — Delays — Arts.
1061-2, 1070 M.C.]—When an appeal can
be taken, either in a district suck as Mon-
treal where each judicial day is a term
day, or in another, such as Iberville, in
which the terms are regulated by procia-
mation from the Crown during certain
months of the year, the appellant is en-
tirely at liberty to take it, in either of
the two. It is the position of the munici-
palities in the respective districts which
governs the jurisdiction of the Circuit
Court for one or the other. The delay for
the filing of the writ of appeal, under art.
1070 M.C. is always an incident merely of
the procedure followed, as to delays, in the
district in which the appeal is brought.
To hold otherwise would be to deprive the
appellant of his election between the juris-
diction of the Circuit Court for the dis-
trict of Montreal and that of the Circuit
Court for the district of Iberville.

CtArM v. Lussier, 20 Que. S.C. 543 (Cir.

)

This |

counterclaim—Leave ex cautela.] — The
plaintiff claimed $1,500 damages for delay
in delivery of iron. The defendants, be-
sides denying the charge of non-delivery

in due time, counterclaimed for $1,223
demurrage. At the trial judgment was
given for plaintiff for $1,000 and the

counterclaim was dismissed. Upon appeal
to the Court of Appeal the judgment was
varied by limiting the damages to the fall
in the price of iron during a considerably
shorter time than that fixed in the Court
below, the amount to be ascertained on a
reference. Upon a motion by the defend-
ants to allow a bond given by them as
security upon an appeal by them to the
Supreme Court of Canada, the plaintifi’s
counsel stated that the plaintiff’s claim on
the reference would be less than $1,000
and contended that no appeal lay:—Held,
however, that as the plaintiff claimed
$1,500 and was not limited by the judg-
ment of the Court of Appeal to any par-
ticular sum, the matter in controversy on
the appeal exceeded the sum of $1,000, so
that the appeal lay:—Held, also, that upon
the counterclaim tho sum of $1,223 was'
involved and that an appeal lay in respect
thereof. The Court of Appeal declined to
grant, ex cautela, leave to appeal to the
Supreme Court of Canada, the case not
being one in which leave, if it were neces-
sary, ought to be granted.

Frankel v. Grand Trunk Railway Com-
pany, 3 OLR. 703 (CA.).

—Appeal from Circuit Court—Future rights
—Art, 44, and 52 C.CP.]—A judgment of
the Circuit Court condemned the defend-
ants to pay a penalty of $25, for failure to
paint their poles erected within the limits
of the municipality plaintiff, as provided
by a by-law ordering telephone and other
poles to be painted and to be kept painted
thereafter:—Held, on review, (1) that the
demand (which was for $50) did not relate
to a matter “in which the rights in future

_
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of the parties may be affected within the
meaning of Art. 44, paragraph 3, of the
Code of Procedure, nmr therefore no appeal
lay in such case to the Court of l'?ing'l
Bench sitting in appeal from a judgment

enter any judgment on the findings of the
jury, but left the parties to move the Full
Court as they might be advised. Both
pnrties accordingly moved the Full Court for
]

of the Circuit Court, and consequently such
judgment was not susceptible of revision
v the Court of Review. (Art. 52 C.C.P.)
(2) Assuming that an appeal did lie from
such judgment of the Circuit Court to the
Court of Review, the council of the munici-
pality plaintiff was authorized, by the
Act 59 Viet. (Q.) c. 56, s. 18, paragraph
10, to order by by-law the painting of all
poles then or subsequently erected within
the town, and the (\)y-lnw complained of
was not ultra vires,

Corporation of Coaticook v. The People’s
Telephone Company, 19 Que. 8.C. 535.

i1

g the arg ts being fined to
the question of the liability of the defen-
dant company :—Held, per Walkem, Drake
and Irving, JJ., the Full Court is an Appel-
late Court only, and has no jurisdiction to
hear a motion for judgment on the findings
of a jury referred to it by a trial Judge. Per
Martin, J. (dissenting), that as the ques-
tion of jurisdiction was not raised by coun-
sel nor by the Court, the case should be
dealt with on its merits, and that judgment
should be entered in favour of the defendant
company.

McKelvey v. Le Roi Mining Co. 8 B.C.R.

208. [Same case 32 Can. S.C.R. 664.]

-] in Ch Taxation of

~—Judge by consent trying issue y
~—Appeal.]—Plaintifls in County Court pro-
ceedings issued scveral garnishee sum-
monses, and subsequently in Supreme Court
actions judgment creditors of the defend-
ants in the County Court actions issued
attaching orders against the same garni-
shees. The judgment creditors in the
Supreme Court actions contended that the
County Court garnishee summonses were
nullities, as they were issued on an affi-
davit which did not comply with the
statute, and all the interested parties
agreed that the Cov ity Court Judge might
decide the matter in a summary way., He
held that the County Court plaintiffs were
entitled to the moneys garnished:—Held,
on appeal, by the full Court, following
Eade v. Winser & Son (1878) 47 L.J.C.P.
584, that the County Judge was in effect
an cwribitrator, and no appeal lay from his
decision,
Harris v. Harris, 8 B.C.R. 307.

—Condition precedent—Affidavits of merits
—Jurisdiction.] —The conditions, practice
and procedure, in respect of appeals from
summary convictions made under the laws
enacted by the Legislative Assembly are
those which that Assembly has prescribed,
and an appeal cannot be heard unless all
the statutory requirements imposed as con-
ditions of the right of appeal have been
complied with.
The King v. McLeod, 4 Terr. L.R. 513.

—To Sup Court of Canada—A t in
controversy.]—A judgment for $1,000 dam-
ages with interest from a date before action
brought is appealable under 60-61 Vict.
(Can.), c. 34, 8. 1 (c.).

Canadian Railway Acciaent Insurance Co.
v. McNevin, 32 Can. S.CR. 194,

—B.C. Full Court Reference of motion for
judgment to trial Judge—Jurisdiction.]—At
the conclusion of the trial of an action for
damages for personal injuries, the trial
Judge (McColl, C.J.), did not see fit to

costs.] —There is no appeal to the Court of
Queen’s Bench from a decision of a Superior
Court Judge in chambers reviewing the
taxation by prothonotary of costs allowed
to one of the parties unless the payment of
the costs is an essential part of the final
judgment in the cause.

East Valley Richelien Railway Co. v.
Menard, 11 Que, K.B. 1.

—To Supreme Court of Canada—Proces-
verbal establishing highway.]
See Hienuway,
Toussignant v. Nicolet, 32 Can. S.CR.
353.

—Recusation of arbitrator—Expropriation
by a railway company.]— No appeal lies to
the Supreme Court of Canada from a judg-
ment of the Court of Queen’s Bench, con-
firming a judgment of the Superior Court,
which dismissed a recusation of an arbi-
trator appointed in an expropriation by a
railway company.

Richelieu Ry. v. Ménard, 5 Que. P.R. 179,
Wartele, J.

~—Interlocutory order—Varying minutes —
County Judge certifying papers.]|—An
order vy a County Court Judge dismissing
an application to vary minutes under Con.
Rule 625, sub-sec. 2, is an interlocutory
and not a final order. But the fact that
there may be no appeal from such an order
is a0 reason why the Judge should not
certify the papers; the question whether or
not there is an appeal from such an order
is for the Court appealed to and such certi-
ficate should as a rule be given upon re-
quest: the Judge's duty being ministerial
only.
Re Taggart v. Bennett, 6 OL.R. 74.

—Jud t in Chamb Req civile.]
—Held, (reversing the Court of Review and
restoring the judgment of Fontaine, J.),
that a judgment maintaining a dividend
sheet is a final judgment subject to review
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or appeal and cannot be varied by the same
Court except in one of the mcdes provided
by Arts. 1163 et seq. of the Code of Pro-
cedure. 2. That a petition in revocation of
such a judgment may be received when it
alleges that the creditors condemned did
not have notice of the last inscription of
the contestation.
Bayeur v, Seath, 5 Que. P.R. 241,

—Matter in controversy — Personal con-
demnation—Possessory action.]—In a pos-
sessory action with conclusions for $200
damages, the defendant admitted plaintifl’s
title and claimed the right of occupying the
premises as her tenant. The judgment ap-
pealed from affirmed the trial Court judg-
ment, dismissing the possessory conclusions
and adjudging $200 for rent of the premises
in question:—Ield, that the defendant had
no right of appeal to the Supreme Court of
Canada.
Davis v. Roy, 33 Can. S.C.R. 345,

~Interlocutory proceeding — Final judg-
ment.]—An order requiring opposants a lin
de charge to furnis#n security that lands
seized in execution, if sold by the sheriflf
l::‘l;{ect to the charge claimed, should realize
sufficient to satisfy the claim of the execu-
tion creditor, is merely an interlocutory
judgment from which no appeal lies to the
Supreme Court of Canada.

saulniers v. Payette, 33 Can. S.C.R.
340.

—Amount in controversy — Secretion of
estate by insolvent—Judgment of imprison-
ment.]—On a contestation of a statement
of an insolvent trader by a creditor claim-
ing a sum exceeding $2.000, the judgment
appealed from condemned the appellant,
under the provisions of Art. 888 C‘.T"Q., to
three months’ imprisonment for secretion
of & portion of his insolvent estate, to the
value of at least $6,000:—Held, that there
was no pecuniary amount in controversy
and there could be no appeal to the
Supreme Court of Canada.

ement v. La Banque National, 33 Can.
S.C.R. 343.

—From County Court (N.B.).]—Where the
questions of fact which have not been
rned upon by the Judge below are not
nvoived, an appeal will lie directly from
the County Court Judge to the provincial
Supreme Court

'atterson v Larsen, 36 N.B.R. 4.

—Matter in controversy—Removal of exe-
cutors—Acquiescence in trial Court judg-
ment—Right of appeal—R.S.C. c. 185, c.
20.]—The Supreme Court of Canada has no
jurisdiction to entertain an appeal in a case
where the matter in controversy has be-
come an issue relating merely to the
" removal of executors though, by the action,
an account for over $2,000 had been de-

|
|
|
|
|

manded and refused by the judgment at the
trial against which the plaintiff had not
appealed.

E(»‘l v. Chevrefils, 30 Can. S.C.R. 3?1,
followed; Laberge v. The Equitable Life
Assurance Society, 24 Can. S.CR. 59, dis-
tingnished.

Donohue v. Donohue, 33 Can. S.C.R. 134,

—Findings of jury in County Court—Nova
Scotia practice.]—An appeal was taken
directly to the Supreme Court from the
finding of the jury in a case tried in the
County Court:—Held, following Belden v.
Freeman, 21 N.S.R. 106, that there should
have been an application in the first in-
stance to the Judge of the Counl{ Court
for a new trial and that the appeal should
have been from his decision on that applica-
tion, and that the present appeal must be
quashed,

White, Colwell & Co, v. Hissix, 35 N.SR.
432,

—Municipal matters—Quebec practice.]—
Art. 1006 C.C.P. which states that no ap-
peal lies to the Court of King’s Bench from
any final judgment rendered under the pro-
visions of chapter 40 in matters relating to
municipal corporations and offices, also ex-
cludes an appeal from an interlocutory
judgment in such matters.

County of Wright v. Tremblay, 12 Que.
K.B. 366,

—Costs to third party—Rule 214-—Discre-
tion.]—Rule 214 gives row(-r to the Court
or a Judge to order a plaintiff whose action
is dismissed to pay the costs of a third
party brought in by the defendant, as well
as the costs of the defendant. Such an
order is in the discretion of the Court or
Judge, and there is no appeal from it, un-
less by leave, as provided by the Judicature
Act, R.S.0. 1807, e¢. 51, 8. 72. Tomlinson
v. Northern R.W. Co. (1886), 11 P.R. 419,
526, is not applicable since rule 214.
Russell v. Eddy, 5 O.LR. 379 (D.C.).

—Order—Refusal to set aside irregular
judgment.]—An order made in an action
in a County Court for service of notice of a
writ out of the jurisdiction, provided that
the defendant should have twelve days
after service “within which to appear to
notice of the writ and file his defence to the
action,” Within the twelve days an ap-
pearance in the usual form was entered, the
following words being added: “The de-
fendant admits only $103 but otherwise
disputes plaintifl’s claim in this action”:—
Held, that this was in effect a statement
of defence; that filing was, under the order,
all that was necessary, and that a judg-
ment entered for default of defence was
void. A motion by the defendant to set
aside the judgment as irregular and void
was dismissed by the County Court Judge,
who gave the defendant leave, on payment
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of $5, to move on the merits for leave to
defend:—Held, that this was a final order
and that an appeal lay therefrom by the
defendant.

O’Donnell v. Guinane (1897), 28 O.R. 389,
distinguished.

Voight Brewery Co. v. Orth, 5 O.L.R. 443
(D.C.).

—Contempt of Court—Status of parties—
Staying proceedings.]
See PARTIES.
Small v. American Federation, 5 O.L.R.
456 (D.C.).

—Right to—Party interested—Who is—B.
C. Rivers and Streams Act, s. 12.]—Sec.
12 of the Rivers and Streams Act provides
that if a “party interested” is dissatisfied
with the judgment of the County Judge he
may appeal to the Supreme Court:—Held,
that “party interested” means one who
was a party to the proceedings before the
Judge appealed from.
In re Smith, 9 B.C.R. 329.

—From Court of Revision in B.C.]
See ASSESSMENT.
Re Vancouver, 9 B.

.R. 373.

—From County Courts—Order dismissing
appeal from taxation of costs—Final or in-
terlocutory.]—An order made by a judge of
the County Court in a County Court ac-
tion dismissing an appeal from a ruling as
to the scale of costs upon taxation of the
plaintiffs’ costs of the action awarded by
the judgment, is in its nature interlocutory
and not final, within the meaning of s.
52 of the County Courts Act, R.S.O. 1897,
e. 55, and no appual lies therefrom to a
Divisional Court of the High Court.
Leonard v. Burrows, 7 O.L.R. 316 (D.C.).

—From Division Courts—Amount in dis-
ute — Quashing  appeal.]—The plaintiff
rought an action in a Division Court for
$100.75, the amount of a promissory note
for $64.87 and $35.38 interest on it, and re-
covered a judgment for $83.90; the trial
Judge finding against an alleged release set
up by the defendant, but only allowing
$19.13 for interest, instead of $35.38 as
claimed. A motion for a new trial was re-
fused:—Held, that “the sum in dispute
upon the appeal” under s. 154 of the
Division Courts Acts, R.S.0. 1897, c. 60,
was $83.90, and as it did not exceed $100,
a motion to quash the appeal was allowed.
Petrie v. Machan (1897), 28 O.R. 504, dis-
tinguished.
Lambert v. Clarke, 7 O.L.R. 130.

—Time for bringing appeal—Delays occa-
sioned by the Court—Jurisdiction—Contro-
versy involved—Title to land.]—An action
au retitoire was brought by the city of
Hull against the r dents claiming cer-

tain real property which the Government

of Quebec had sold and granted to the city
for the sum of £1,000. The Attorney-Gen-
eral for Quebec was permitted to intervene
and take up the fait et cause of the plain-
tiffs without being formally summoned in
warranty. The judgment appealed from
was pronounced on the 25th of September,
1903. Notice of appeal on behalf of both
the plaintiff and the intervenant was given
on 3rd November, and notice that securities
would be put in on 10th November, 1903.
on which latter date the parties were heard
on the applications for leave to appeal and
for approval of securities before Wurtele,
J., who reserved his decision until one day
after the expiration of the sixty days im-
mediately following the date of the judg-
ment appealed from, and, on the 25th of
November, 1903, granted leave for the ap-
peals and approved the securities filed:—
Held, that the appellants could not be pre-
judiced by the delay of the Judge in decid-
ing upon the application, until after the
expiration of the sixty days allowed for
bringing the appeals, and, following Cou-
ture v. Bouchard, 21 Can. S.C.R. 281, that
the judgment approving the securities and
granting leave for the appeals must be
treated as if it had been rendered within
the time limited for appealing when the ap-
plications were made and taken en de-
libéré. Held, also, that as the controversy
between the parties related to a title to
real estate, both appeals would lie to the
Supreme Court of Canada notwithstanding
the fact that the liability of the interven-
ant might be merely for the reimbursement
of a sum less than $2,000.

Attorney-General v. Scott, 34 Can. S.CR.
9

—Amount in controversy—Supreme Court
Act, s. 29, sub-s. 4.]—Where the Court of
King’s Bench affirmed the judgment of the
Sperior Court dismissing the action, but
varied it by ordering the defendant to pa;

a portion of the costs:—Held, that thougl

$2,217 was demanded by the action, the de-
fendant had no appeal to the Supreme
Court of Canada as the amount of the costs
which he was ordered to pay was less than
$2,000. Allan v. Pratt, 13 App. Cas. 780,
and Monette v. Lefebvre, 16, Can. S.C.R.
387, followed.

Beauchemin v. Armstrong, 34 Can. S.CR.
285. ¥

—Jurisdiction—Petitory action—Bornage—
Surveyor’s report.] —Where, in an action
au pétitoire and en bornage, the question as
to title has been finally settled, a subse-
quent order defining the manner in which
the boundary line between the respective
properties shall be established is not ap-
pealable to the Supreme Court of Canada.
Cully v. Ferdais, 30 Can. S.CR. 330, fol-
lowed.

Hull City v. Scott, 3¢ Can. S.CR. 617.

—1—
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—Right of appeal—Amount in dispute—
Title to land—Future rights.]—L. had
given a mortgage to the Standard Loan and
Savings Co., as security for a loan, and had
received a certain number of the company’s
shares. All the business of that company
was afterwards assigned to the Canadian
Mutual, and L. paid the latter the amount
borrowed with interest, and $460.80 in ad-
dition, and asked to have the mortgage dis-
charged. The company refused, claiming
that L., as a shareholder in the Standard
Co., was liable for its debts, and demanding
$79.20 therefor by way of counterclaim.
At the trial of an action by L. for a de-
claration that the mortgage was paid and
for repayment of the said $460.80, such ac-
tion was dismissed (1 Ont. L.R. 191), but
on appeal the Court of Appeal ordered judg-
ment to be entered for L. for $47.04 (5 Ont.
L.R. 471). The defendants appealed to the
Supreme Court:—Held, that the appeal
would not lie; that no title to land or any
interest therein was in question; that no
future rights were involved within the
meaning of sub-s. (d) of 60 & 61 Viet.
¢. 34; and that all that was in dispute was
a sum of money less than $1,000, and there-
fore was not sufficient to give jurisdiction
to the Court, Held, also, that the time for
bringing the appeal cannot be extended
after expiration of the sixty days from the
pronouncing or entry of the judgment ap-
pealed from.

Canadian Mutual Loan and Investment
Company v. Lee, 34 Can. S.CR. 224.

—Right of appeal—Amount in controversy
—Future rights.]—Though the amount in
controversy on an appeal from the Province
of Quebec may exceed $2000, yet if the
amount demanded in the action is less, the
Supreme Court of Canada has no jurisdie-
tion to entertain the appeal. In an action
en séparation de corps, the decree granted
$1,600 per annum as alimony to the wife,
- and, her husband having died, she brought
suit to enforce the judgment as executory
against his universal legatees. Judgment
having been given against her by the Court
of King’s Bench, she sought an appeal to
the Supreme Court of Canada:—Held, that
the further payments to which she would
have been entitled had she been successful
in her suit were not “future rights” which
might be bound within the meaning of
RS.C e 135, s 20.
Winteler v. Davidson, 34 Can. S.C.R. 274.

—Right of appeal—Local improvements—
Assessment — Future rights.]—In proceed-
ings by the city of Montreal to collect the
amount assessed on defendants’ lend, to-
gether with other lands assessed for local
improvements, the defendants filed an op-

ition to the seizure of their land, alleg-
ng that the claim was prescribed. The op-

ition was maintained and the city ap-
pealed to the Supreme Court of Canada:—

Held, that there was nothing in controversy
between the parties but the amount as-
sessed on defendants’ land, and, that
amount being less than $2,000, the Court
had no jurisdiction to entertain the ap-

al.
p“(‘ity of Montreal v. Land and Loan Com-
pany, 34 8.C.R. 270,

—Partition judgment—Right of appeal—
Con. Rules 767, 956.]—Semble, that an ap-
peal lies under Con. Rule 767 from the de-
cision of a local Master acting in a parti-
tion matter under Con. Rule 956, whether
the local Master was acting in Chambers or
not.

Stroud v. The Sun Oil Company, 7 O.L.R.
704. [Same case 8 O.LR. 748.]

—Life pension—Amount in controversy—
Actuaries’ tables.]—The action was for
$02.50, the first monthly instalment of a
life pension, at the rate of $760 per annum,
claimed by the plaintiff, for a declaration
that he was entitled to such annual pen-
sion from the society, payable by equal
monthly instalments of $62.50 each, dur-
ing the remainder of his life, and for a
condemnation against the society for such
payment during his lifetime. On a motion
to quash the appeal, the appellant filed affi-
davits showing that, according to the mor-
tality tables used by assurance actuaries,
upon the plaintifl’s average expectation of
life, the cost of an annuity equal to the
pension claimed would be over $7,000: —
Held, following Rodier v. Lapierre, 21 Can.
S.C.R. 69; Macdonald v. Galivan, 28 Can.
S (.R. 258; La Banque du Peuple v. Trot-
tier, 28 Can. S.C.R. 422; O’Dell v. Gregory,
24 Can. S.C.R. 661, and Talbot v. Guilmar-
tin, 30 Can. S.C.R. 482, that the only
amount in controversy was the amount of
the first monthly instalment of $62.60 de-
manded, and, consequently, that the Su-
preme Court of Canada had no jurisdiction
to hear the appeal.

Lapointe v. Montreal Police Benevolent
and Pension Society, 35 Can. S.C.R. 5.

—Amount in controversy on appeal—Re-
traxit.]—The judgment appealed from con-
demned the defendants to pay $775.40, bal-
ance of the amount demanded less $1,524.60
which had been realized on a conservatory
sale of a cargo of lumber made by consent
of the parties pending the suit and for
which credit was given to the defendants:
—Held, that as the amount recovered was
different from that demanded, and the
amount of the original demand exceeded
$2,000, there was jurisdiction in the Su-
preme Court of Canada to entertain an ap-
peal. Joyce v. Hart, 1 Can. S.CR. 321;
Levi v. Reed, 6 Can, S.C.R. 482; Laberge v.
The Equitable Life Assurance Society, 24
Can. S.C.R. 59, and Kunkel v. Brown, 99
Fed. Rep. 503, referred to. Cowen v. Evans,
22 Can. S.C.R. 328; Cowen v. Evans; Mit-
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chell v, Trenholme; Mills v. Li ; Mont-
real Street Railway Co v. Carridre, 22 Can.
S.C.R. 331, 333, 334 and 335, note; Lachance
v. Société de Prdt et des Placements, 26
Can. S.CR. 200, and Beauchemin v. Arm-
strong, 34 Can. S.C.R. 285, distinguished.
Dufresne v. Fee, 35 Can. S.C.R. 8,

—Interl Yy P ding—Final judg-
ment.]—There is no appeal to the Supreme
Court of Canada from a judgment on a pe-
tition for leave to intervene in a cause, the
proceeding being merely interlocutory in its
nature. Hamel v. Hamel, 26 Can. S.CR.
17 followed.

Connolly ,v. Armstrong, 35 Can. S.C.R.
12,

—Final judgment—Selected item tried and
remainder referred.]—In an action by exec-
utors against the appellant to recover cer-
tain sums of money due to their estate, the
Judge of the Territorial Court, at the re-
quest of the plaintiffs, selected one of the
items and adjudicated on the evidence
taken that the action in respect thereof be
dismissed : —Held, that this was, within the
meaning of the Yukon Territorial Aect,
1899, s. 8, a final judgment in respect
thereof, notwithstanding that the remain-
ing items in suit were referred and the costs
reserved. No appeal therefrom to the Su-
preme Court of British Columbia lay after
the expiration of twenty days.

McDonald v. Belcher, [1004] A.C. 429,
reversing 33 Can. S.CR. 321

—From “Division Courts” in Ontario.]
See Division CourT.

Partial iati of jud t
A t in cont y—Sup Court
Act, 5. 20.]—Where a conditional renun-
ciation reducing the amount of the judg-
ment to a sum less than $2,000 has not
been accepted by the defendant, the
amount in controversy remains the same
as it was upon the original demande and,
if such demande exceeds the amount lim-
ited by section 20 of the Supreme Court
Act, an appeal will lie. In an action for
$15,000 for damages occasioned by a
nuisance to neighbouring property, the
laintiff recovered $3,000, assessed en
loc by the trial Court without distin-
guishing between special damages suffer-
ed up to the date of action and damages
claimed for permanent depreciation of
the property. Before any appeal was in-
stituted, the plaintiff filed a written offer
to accept a reduction of $2,590, persisting
merely in $410 for special damages to
date of action, with costs, and reserving
the right to claim all subsequent dam-
ages, including damages for permanent
depreciation, but without admitting that
the damages suffered up to the time of the
action did not exceed the whole amount
actually recovered. This offer was refused

by the defendants as it did not affect the
costs and contained reservations, and an
appeal was taken by them, on which the
Court of King’s Bench, in allowing the
appeal, reduced the amount of the judg-
ment to $410, reserved to plaintiff the
right of action for subsequent special
damages and damages for permanent de-
preciation and gave full costs against the
nrpellnutu on the ground that they
should have pted the iati
filed: —Held, Davies, J., dissenting, that
the Court of King’s Bench erred in hold-
ing that the defendants had no right to
reject the conditional renunciation and
in giving costs against the appellants;
that the action should be dismissed as to
the $2,590 with costs, and the reservation
as to further action for depreciation dis-
allowed, but that the judgment for $410
with costs as in an action of that class,
with the reservation as to temporary dam-
ages accruing since the action, should
be affirmed. As the costs at the enquéte
were considerably increased on account
of the large amount of damages claimed,
it was deemed advisable, under the ecir-
cumstances, to order that each party
should pay their own costs thus incurred.

Montreal Water and Power Company
v. Davie, 35 Can. S.C.R. 255.

—Possessory  action—Title to land.]—
Petitory actions always invoke title to
land in a secondary manner and, conse-
quently, are appealable to the Supreme
Court of Canada.

Delisle v. Arcand, 36 Can. S.CR. 23.

—Future rights — Toll bridge — Infringe-
ment of privilege.]—The plaintiff’s action
was for $1,000 for damages for inlrinﬁe-
ment of his toll bridge privileges, in vir-
tue of the Act, 58 Geo. IIL ec. 20 (L.C.),
by the construction of another bridge
within the limit reserved, and for the
demolition of the bridge, ete. The judg-
ment appealed from dismissed the action.
On a motion to quash the appeal:—Held,
that the matter in controversy affected
future rights and, consequently, an ap:
peal would lie to the Supreme Court of
Canada. Galarneau v. Guibault, 16 Can.
S.C.R. 579, and Chamberland v. Fortier, 23
Can. S.C.R. 371, followed.
Rouleau v. Pouliot, 36 Can. S.C.R. 26.

—Criminal  proceedings — Extradition.]—
A motion for a writ of prohibition to
restrain  an  extradition commissioner
from investigating a charge of a crimi-
nal nature upon which an application for
extradition has been made is a proceed-
ing arising out of a criminal charge with-
in the meaning of s. 24 (g) of the Su-

»Q’reme Court Act, as amended by 54 & 56

iet. ¢ 25, 8. 2, and, in such a case,
no appeal lies to the Supreme Court of
Cunlsl. In re Woodhall, 20 Q.B.D. 832, -
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and Hunt v. The United States, 16 U.S.R.
424, referred to.

Gaynor and Greene v. United States of
America, 36 Can. S.C.R. 247.

—Future rights — Hypothec for rent
charges.]—In an action for the price of
real estate sold for warranty, a plea

alleging troubles and fear of eviction |

under a prior hypothec to secure rent
charges on the land does not raise ques-
tions affecting the title nor involving
future rights so far as to give the Su-
preme Court of Canada jurisdiction to
entertain an appeal.

Carrier v. Sirois, 36 Can. S.C.R. 221.

—gnd(ment dismissing plea — Art. 512
CP.Q.]—No appeal lies to the Court of
Review from a judgment dismissing, on
a joint factum under Art. 512 C.P.Q., one
or two pleas filed by the defendant.

Grenier v. Connolly, 7 Que. P.R. 212
(Ct. Rev.).

—Ont. Court of Appeal—Loan Corpora-
tions Act.]—There is no right to appeal
to the Court of Appeal from a judgment
or order of a Divisional Court made up-
on an appeal to that Court under s.
117 (4) of the Loan Corporations Aect,
R.B.0. 1897, c. 205, from a magistrate’s
conviction.
Rex v. Pierce, 10 O.L.R. 297.

—To Privy Council from Ontario Court.]
—Under R.8.0. 1897, c. 48, 8. 1, it is es-
sential that an appeal to the King in
Council should be admitted by the Court
of Appeal. The Court is bound to exer-
cise its judgment whether any particu-
lar case is appealable or not, and where
it appears by its order that it has left
that question open, the appeal is in-
‘competent.
Gillett v. Lumsden, [1905] A.C. 601.

preme Court of Canada from an order di-
recting that a beneficiary should furnish
the security required by Art. 663 of the
Civil Code of Lower Canada was refused
on the ground that it was interlocutory and
could not affect the rights of the parties

interested.
Kirkpatrick v. Birks, 37 Can. SCR. 512.

—Privy Council—Matter in controversy ex-
ceeding $4,000.]—On a motion by the plain-
tiffls for the allowance of the security on
sn appeal from the Court of Appeal to the
Privy Council, in an action brought by the

| corporation of a city against two electric
| light companies, to have it declared that

they had forfeited their rights under cer-
tain agreements with the city, under which
they held their franchises, on the ground
that they had amalgamated contrary to the
terms of such agreements, which action had

| been dismissed:—Held (Meredith, J.A., dis-

senting), that the whole matter in contro-
versy at the trial (being the destruction,
not the acquisition of the defendants’ fran-
chise) was whether the companies had for-
feited their right by amalgamation, and
this clearly did not come within the last
branch of s. 1 of R.S.0. 1897, ¢. 48, and
that there was nothing before the Court to
show that such matter was of value to the
plaintifis of more than $4,000, or of any
sum o1 value capable of being ascertained
or defined. Per .kl('n‘dilh. J.A.:—~The mat-
ter in controversy much exceeded $4,000,
and if controverted leave should be given
to the appellants to prove their value

Toronto v. Toronto Eleetric Light Com-
pany, 11 O.LR. 310 (CA.).

—In B.C. from Gold Commissioner.]—The
right of appeal given by the Water Clauses
Consol. Act, B.C,, is in effect a right to a
re-trial; and the appropriate method of
dealing with questions of fact on that ap-
peal is by examination and cross-examina-
tion of witnesses viva voce. Ross v.

Appeal to the Sup Court—Jud,

where no money value involved—oﬁltion

of the validity of Act of Parliament.]—A |

case in which no money value is in contro-
versy, but in which a judieial declaration is
prayed for that under the British North
America Act, the Government of the Do-
minion have no power to appoint a com-
missioner for extradition, is one in which

an appeal will lie from a judgment of the |
Court of King’s Bench to the Supreme Court |

of Canada. Such a judgment is not one in
criminal matters governed by article 750 of
the Cr. Code, but is rendered by the Court
in the exercise of its civil jurisdiction.

Gaynor v. Lafontaine, 14 Que. K.B. 335
(Hall, J.).

—Successions — Security by beneficiary —
Controversy hnlnﬂ—{utm rights—Inter-

locutory order.]—An application for the ap-
proval of security on an appeal to the Su- |

Thomp (1903), 10 B.C.R. 117, followed.
Wallace v. Flewin, 11 B.C.R. 328,
~Discretionary ord Stay of forecl
di Final jud t.]—Leave to

appeal to the Supreme Court of Canada
under the 76th section of the Winding-up
Act can be granted only where the judg-
ment from which the appeal is sought is
a final jud t, and the t involved
exceeds two thousand dollars. A judgment
sctting aside an order, made under the
Winding-up Act, for the postponement of
foreclosure proceedings and directing that
such proceedings should be continued 18
not a final judgment within the meaning of
the Supreme Court Act, and does not in-
volve any controversy as to a pecuniary
amount,

Re Cushing Sulphite Fibre Company, 37
Can, S.CR. 173.
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—Striking out pleadi Final order—I
terlocutory order.]—An order of a County
Court Judge purporting to be made under
Con. Rule 261, striking out certain para-
graphs of a statement of defence as dis-
closing no reasonable answer, is in its
nature final, though in form intermediate,
and an appeal will lie under sec. 52 of the
Coun(y Courts Act, R.S.0. 1897, ¢, 55. The
jurisdiction conferred by Con. Rule 261
may not be invoked for the excision of por-
tions of a pleading only.

Smith v. Traders Bank, 11 O.L.R. 24 (D.
C.).

~—Third parties—Leave to defend—Right
to appeal—Motion to quash.]—An order
under Con. Rule 213 giving a third party
the right to appear at the trial of an ac-
tion, even though he be declared to be
bound by the judgment, is not equivalent
to an order giving him leave to defend.
In an action where the third parties had no
right to defend the action, but had obtained
leave to appeal in the name of the defend-
ants, of which they had availed them-
selves:—Held, that an appeal in their own

names was not competent. Gaby v. City of |

Toronto (1902), 1 O.W.R. 635, considered
and distinguished.

Deseronto Iron Co. v. Rathbun Co,, 11 O.
LR. 433 (CA.).

~—Jurisdiction—Declinatory exception — In-
terlocutory judgment—Review of judg-
ment on exception.]—The action was dis-
missed in the Superior Court upon declina-
tory exception. The Court of King’s Bench
reversed this decision and remitted the
cause for trial on the merits. On motion
to quash a further appeal to the Supreme
Court of Canada:—Held, that such motion
should be granted on the ground that the
objection as to the jurisdiction of the Su-
perior Court might be raised on a subse-
quent appeal from a judgment on the
merits, Per Girouard, J.:—The judgment of
the Court of King’s Bench was not a final
judgment and, quently, no appeal
could lie to the Supreme Court of Can-
ada.

Willson v. Shawinigan Carbide Company,
37 Can. S.CR. 535.

—Jurisdiction — New trial — Discretion —
Ontario appeals to Supreme Court.]—Per
Fitzpatrick, C.J., and Duff, J.:—Sec. 27 of
RS.C. e. 135 prohibits an appeal from a
judgment of the Court of Appeal for On-
tario granting, in the exercise of judicial
discretion, a new trial in the action, Per
Davies, J.:—Under the rule in Town of
Aurora v. Village of Markham, 32 Can.
S.C.R. 457, no appeal lies from a judgment
of the Court of Appeal for Ontario on
motion for a new trial unless it comes
within the cases mentioned in 60 and 61
Viet. e. 34, or special leave to appeal has
been obtained. Appeal from judgment of
the Court of Appeal, 11 O.LR. 171, quashed.

Canada Carriage Company v. Lea, 37 Can.
S.C.R. 672 - S

—Judgment—Interlocutory or final.]—An
action was dismissed in the Circuit Court
on declinatory exception, and also dis-
missed on the merits by the Superior
Court. On an inscription in review, the
Court of Review declared that the action
was within the jurisdiction of the Circuit
Court On an appeal de plano to the Court
of King’s Bench:—Held, that the judgment
of the Court of Review remitting the cause
to the Circuit Court was a final judgment
from which an appeal de plano would

e,
Village of St. Denis v. Benoit; 7 Que.
P.R. 318 (Ct. of K.B.).

—Injunction—Interlocutory judgment.] —
A judgment refusing an application for an
interim injunction before the issue of a writ
of summons is an interlocutory judgment,
in respect of which there can be no appeal
without special leave granted by a Judge
of the Court of King's Bench.

Wampole v. Lyons, 7 Que. P.R. 339 (Ct.
of K.B.).

—Workmen’s Compensation Act, B.C.—Ar-
bitrator.]—No appeal lies from the decision
of an arbitrator appointed by a Supreme
Court Judge under clause 2 of the second
schedule to the Workmen's Compensation
Act, 1902,

Lee v. The Crow’s Nest Pass Coal Com-
pany, 11 BC.R. 323.

—Annulment of proces-verbal — Injunction
—Matter in controversy—Art. 560 C.C.] —
In a proceeding to set aside resolutions by
a municipal corporation giving effect to a
procds-verbal, the Court followed Toussig-
nant v. County of Nicolet, 32 Can. S.C.R.
353, and quashed the appeal with costs.

Leroux v. Parish of Ste. Justine de New-
ton, 37 Can. S.C.R. 321.

—Expropriation  proceedings — Report of
i Inscription for review.]—
No appeal lies from a decision of a Judge
of the Superior Court rejecting a petition
of the City of Montreal for homologation
of a report of expropriation commissioners,
under section 439 of 62 Vict. c. 58, and,
as a consequence, an inscription for review
of such a decision will be rejected on mo-
tion.
City of Montreal v. Donovan, Q.R. 27 S.
C. 259 (CR.).

Admiralty cases.] —Notwithstanding the
provisions of the Canadian Supreme and
Exchequer Court Act, 1875, s. 47, with
respect to the finality of the judgments of
the Supreme Court, an appeal to the Privy
Council lies as of right under s, 6 of the
Colonial Courts of Admiralty Act, 1890,
from a judgment of the said Court when
pronounced in an appeal thereto from a
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decree of the Colonial Court of Admiralty
constituted in pursuance of and exercising
Jurisdietion unger the said Act.

Richelien & Ontario Nav. Co. v. The
““Cape Breton,' [1907] A.C. 112.

—Appeal to Privy Council—Consolidation. ]
—The Court of King’s Bench (appeal side)
has no jurisdietion to grant a motion for
consolidation of two causes in view of an
appeal to the Privy Council after it has
rendered independent judgments in said
cases; such application can be granted by
the Judicial Committee only.

Quebee Bridge & Ry. Co. v. Quebee Im-
provement Co., 8 Que. P.R. 135 (K.B.).

—-Injunction—Final judgment.—Review.]
~—The judgment on an injunction issued in
an aetion to annul a resolution of a muni-
cipal council is not a final judgment within
the meaning of paragraph 1 of article 52,
C.C.P,, and not being one of the judgments
mentioned in paragraphs 2, 3 and 4, it is
not susceptible of review.

Perreault v. The Corporation of Lévis,
Q.R. 30 8.C. 123 (Ct. Rev.).

—Locus standi—Petition to vacate judg-
ment—Appeal—Matter in controversy.]—

A creditor of an insolvent with a eclaim |
| fer of a cheque for $1,17227 made by

for $€00 filed a tierce opposition to vacate
a judgment declaring the respondent to be
the owner of the business of a restaurant
and the liquor license accessory thereto,
alleged to be worth over $5,000. The oppo-
sition was dismissed on.the ground that,

under the cirecumstances of the case, the |

company had no locus standi to contest
the judgment. On motion to quash an
appeal to the Supreme Court of Canada:—
Held, that as there was no pecuniary
amount in controversy an appeal would
not lie,

Canadian Breweries Company v. Gariépy,
38 Can, S.C.R. 236.

—Damages—Abandonment of portion of—
Claim held to be limited to balance—Ap-
peal to Privy Council.]—The plaintiff, in a
Superior Court, may at any time abandon
a part of his claim and upon such abandon:
ment the remainder only is deemed to be
in controversy. On the trial of an action
in which the damages were laid at $35,000
a nonsuit was entered, but it was ngrmr{
that in case the plamtlﬂ should, on appeal,
be held entitled to maintain the action, the
damages should be fixed at $1,000,

appeal to a Divisional Court, the plainti{f
was held so entitled, and a new trial was
directed unless the defendants consented to
judgment for the $1,000. This the defend-
ants refused to do, and appealed to the
Court of Appeal, when the judgment of the
Divisional Court was affirmed. An applica-
tion was then made for leave to appeal co
the Privy Council, on the ground that the
matter in controversy exceeded $4,000. In
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answer thereto the plaintiff, by affidavit,
stated that he was only claiming $1,000
which he regarded as agreed upon for ll'
purposes, and offered to amend his state-
ment of claim:—Held, that the application
must he refused, as the damages must be
deemed to be limited to the $1,000.

P’reston v, Toronto RW. Co.,, 13 O.L.R.
78 (Garrow, J.A)).

—Intervention—Matter in controversy.]—-
An intervention filed under the provisions
of the Code of Civil Procedure of the Pro-
vinee of Quebee is a *‘ judicial proceeding’’
within the meaning of s. 29 of the Supreme
and Exchequer Courts Act, and a final
judgment thereon is appealable to the
Supreme Court of Canada, where the mat-
ter in controversy upon the intervention
amounts to the sum or value of $2,000
without reference to the amount demanded
by the action in which such intervention
has been filed.

Coté v. James Richardson Company, 38
Can. S.C.R. 41,

—Amount in controversy — Creditor’'s
action—Transfer of cheque—Preference.]
—An action was brought by creditors, on
behalf of themselve and all other eredit-
ors, of an insolvent to set aside the trans-

the insolvent to 8. & Son as being a
preference and therefore void. At the trial
the action was dismissed and this &'ndg-
ment was affirmed by the Divisional Court
(12 Ont. L.R. 91) and by the Court of
Appeal (13 Ont. L.R. 232, sub nom. Robin-
son v. MeGillivray). On a motion to
quash an appeal to the Supreme Court of
Canada:—Held, that the only matter in
controversy was the property in the sum
represented by the cheque and such sum
being more than $1,000 the appeal
would lie.

Robinson v. Scott, 38 Can. 8.C.R. 490.
—Appeal—C ion of a icipal Y
law—Costs.]—1. A judgment rendered

the Circuit Court for the County of Shef-
ford, under the charter of the town of
Waterloo and the Town Corporations Act,
by a Judge of the Superior Court, in muni-
cipal matters, is not appmlablv to the
Court of King’s Bench, 2, The respondent
in appeal, who does not move a limine for
the dismissal of the appeal, for want of
jurisdietion, is not entitled to more costs
than those which would have been in-
curred on a motion to dismiss said appeal.

Nichol v. Town of Waterloo, 8 Que. P.R.
361 (K.B.).

—Ontario County Courts—Right of nppm
from—Jury—Order of County Court

term.]—Under s, 51 nf the County Courtl
Act, RS0, 1807, e. 55, where there has
heen a trial by a jnry of an action in a
County Court, and a motion has beer

N g
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made to the County Court in term for a
new trial, and dismissed, no appeal lies
from the dismissing order to a Divisional
Court of the High Court; but, semble,
where the findings of the jury are reversed
in term, an appeal lies.

Booth v. Canadian Pacific R.\V. Co,, 13
O.L.R. 91 (D.C.).

To Privy Council—Judgment dismissing
& quo warranto.]—An appeal does not lie
to the Privy Council from a judgment dis-
missing a quo warranto taken against a
director of a company to restrain him from
acting as president,

Vipond v. Robert, 9 Que. P.R. 273,

—Appellate jurisdiction of Supreme Court
of Canada—Manitoba Act (R.S.M. c. 110,
8. 36), limiting right of appeal ultra vires.}

By s. 101 of the British North America
Act, 1867, the Parliament of Canada was
authorized to establish the Supreme Court
of Canada, the existing statute being
R.8.C. 1906, ¢. 139, ss. 35 and 36 of which
define its appellate jurisdiction in respeet
of any final judgment of the highest Court
of final resort now cr hereafter established
in any Province of Canada. The Manitoba
Mechanies” and Wage Earners’ Lien Aect
(R.S.M. e. 110, s, 36), applies to the suit
under appeal and enacts that in suits re-
lating to liens the judgment of the Mani-
toba Court of King’s Benech shall be final
and that no appeal shall lie therefrom:—
Held, that the provineial Aet could not
circumseribe the appellate jurisdietion
granted by the Dominion Act.

Crown Grain Company v.
A.C. 504.

—Demurrer — Final judgment—Jurisdic-
tion.]—The declaration in an action by a
municipality elaiming forfeiture of a
franchise for non-fulfilment of the obliga-
tions imposed in respect thereof alleged in
five counts as many different grounds for
such forfeiture. The defendant demurred
generally to the declaration and specifi-
eally to each count. The demurrer was
sustained as to three counts and dismissed
as to the other two. On appeal from the
decision of the registrar refusing an order
to affirm the jurisdiction of the Supreme
Court of Canada to entertain an appeal
from the judgment maintaining the de-
murrer:—Held, that each count contained
a distinet ground on which forfeiture
could be granted and a judgment depriv-
ing the municipality of its right to rely
on any such ground was a final judgment
in respect thereof which could be appealed
to the Supreme Court of Canada.

Ville de St. Jean v. Molleur, 40 Can.

£,C.R. 139,
—Final judgment—Time for appealing.]—
Notwithstanding that no appeal has been

taken from the report of a referee within

Day, [1908;

the fourteen days mentioned in s. 19 and
20 of the General Rules and Orders of the
Exchequer Court of Canada (12th Decem-
ber, 1899), an appeal will lie to the
Supreme Court of Canada from an order
by the Judge confirming the report, as
required by the said sections, within the
thirty days limited by s. 82 of the Ex-
chequer Court Aet, R.S.C. 1006, ¢. 140,
Re Atlantic and Lake Superior Railway
Co.; North Eastern Banking Co. v. Royal
Trust Co., 41 Can. 8.C.R. 1

Toviad

Final jud Origin in
Superior Court.]—An information was laid
before the police magistrate of St. John,
N.RB,, charging the License Commissioners
with a violation of the Liquor License Act
by the issue of more licenses in Prince
Ward than the Aet authorized. The in-
formant and the Commissioners agreed to
a special case being stated for the opinion
of the Supreme Court of New Brunswick
on the construction of the Aect and that
Court, after hearing counsel for both
parties, ordered that ‘‘the Board of
License Commissioners for the City of
Saint John be, and they hereby, advised
that the said Board of License Commis-
sioners can issue eleven tavern licenses for
Prince Ward in the said City of Saint
John and no more, 38 N.B. Rep. 508" On
appeal by the Commissioners to the
Supreme Court of Canada:—Held, that the
proceedings did not originate in a Superior
Court, and are not within the exceptions
mentioned in s. 37 of the Supreme Court
Act; that they were extra eursum curim;
and that the order of the Court below was
not a final judgment within the meaning
of s. 36; the appeal, therefore, did not lie
and should be quashed.

Blaine v. Jamieson, 41 Can. S.C.R. 25,

—Jurisdiction—Final judgment.]—In 1903
the United Lumber Co. executed a contract
for sale to D. of all its lumber lands and
interests therein the price to be payable
in three instalments at fixed dates. By a
contemporaneous agreement the company
undertook to get out logs for D. who was
to make advances for the purpose. The
agreement for sale was carried out, and
two instalments of the purchase money
paid. At the time these contracts were
executed the Union Bank had advanced
money to the company and shortly after
the contract for sale was assigned to the
bank as security for such and for future
advances. The company having assigned in
insolvency the bank brought action againet
D. for the last instalment of the purchase
money to which he pleaded that he had
paid in advance to the company and the
bank more than the sum claimed. The
trial Judge held that the bank had no
notice of the-second agreement under
which D. claimed to have advanced the
money and gave judgment for the bank
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with a reference to ascertain the amount
due. The full Court set aside this judg-
ment and ordered a reference to ascertain
the amount due the bank and, if anything
was found to be due, to aseertain the
amount due to D. from the company. The
bank sought to appeal from the latter
decision:—Held, that the judgment of the
full Court was not a final judgment from
which an appeal would lie under the
Supreme Court Act to the Supreme Court
of Canada.

Union Bank of Halifax v. Dickie, 41
Can. S.C.R. 13.

—Appeal to the SBupreme Court of Canada
—Matter in controversy exceeding $1,000.]
—Where the amount of a judgment to be
appealed from was $1,000, and $43.05 in-
terest had acerued on such judgment:—
Held, that the matter in controversy ex-
ceeded the sum or value of $1,000 exelu-
sive of costs, within the meaning of s. 48
of the Supreme Court Aet, RS.C. 1904,

c. 139, allowing an appeal to the Supreme |

Court.
Milligan v. Toronto R.W. Co., 17 O.L.R.
370.

—To Supreme Court of Canada—Amount |

in controversy.]—The plaintiff’s original
demand was for $10,000 damages. Before
the trial, the claim was redueed to less
than $2,000, and the verdict was for less
than that sum, It was held that under the
limitation provided by s. 46(c) of the
Supreme Court Aect, RS.C. (1906%, e. 139,
the Snupreme Court of Canada was not com-
petent to entertain an appeal, and an order
was made quashing same.

Montreal Park & Island Ry. v. Labrosse,
40 Can. S.C.R. 96.

| 1903, 4
| ment was untrue they brought action for
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Nichol v. Town of Waterloo, Q.R. 16
K.B. 500.

Amount in controversy—Reference to
assess Final judgment.]—In
1905 L. and others purchased from W. hia
creameries on the faith of a statement
purporting to be made up from tho books
and showing an output for the years
1904-5 equal to_ or greater than that of
Having discovered that this staty

rescission of the contract to purchase and
damages for the loss in operating during
1006, The judgment at the trial dismies-
ing the aection was affirmed by the
Divisional Court. The Court of Appeal

| yeversed the latter judgment, held that

rescission could mot be ordered but the
only remedy was damages and ordered a
reforence to assess the amount. On u;){)nl
to the Supreme Court of Canada:—Held,
that as it ean not be ascertained from
the record what the amount in controversy
on the appeal was, or wh?ﬂgrr or not it is
within the appealable limit, the a ;}e‘l
does not lie. Held, per Idington, J.:—The
judgment appealed against is not a final
judgment,

Wenger v. Lamont, 41 Can. S.C.R. 603.

=

Motion to quash dgment in nvio_w.]
—If a judgment of the Court of Review
merely reduces the amount which a de-
tendant has been condemned to pay by
the lower Court the defendant cannot ap-
peal therefrom to the Court of King's
Bench,

[ull Eleetric Company v. Clément, 10
Que. P.R. 172.

Court Act st in land—

—Al ive relief-

one—Final judgment.]—Where the party
failing at the trial moves the Court of last
resort for the provinece for judgment or,
in the alternative, a mew trial he cannot
appeal to the Supreme Court of Canada
from the judgment granting the latter re-
lief. Mutual Ins. Co. v. Dillon, 34 Can.
8.C.R. 141, followed.

Ainslie iﬁn&ng and Railway Co. v. Me-
Dougall, 40 Can. S.C.R. 270.

—Dismissal for want of jurisdiction.]—
There is no appeal to the Court of King’s
Bench from a judgment of the Superior
Court rendered under the provisions of
e. 1 of Title XI. R.S8.Q, s 4178-4615,
“Town Corporations.”’ e same rule is
applied to ?udgmcnu in pari materia of
the Cireuit Court when it is substituted
for the Superior Court by the special
charter of a town which is thereby sub-
jeoted to the said provisions, When an
appeal is dismissed for want of jurisdie-
tion the only costs granted will be those
of a motion.

Future rights.]--Under a by-law of. ghe
defendant company every person desiring
to enter the park was required to pay &
fee for admission. An action was brought
for a declaration as to the right of the
company to exact payment o such fee
from the lessee of land in the park:-Held,
that the matter did not relate to the
taking of a ‘‘customary or other duly or
fee'’ nor to ‘‘a like demand of a general
or publie nature affecting future rights’’
under sub-s, (d) of s. 48 R.8.C. [1906] nor
was ‘‘the title to real estate or some in-
terest therain’’ in question under sub-s.
(). There was, therefore, no appeal to the
Supreme Court of Canada from the judg-
ment of the Court of Appeal in such
action (16 Ont. L.R. 386).

The Grimsby Park Company v. Trving,
41 Can. 8.C.R. 35.

—.Amount in dispute—Interest.]|—An ac-
tion having been brought against the
maker and indorser of a note for $2,000
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the makers sued the indorser in warranty
elaiming that no consideration was given
for the note and asking that the indorser
guarantee them against any judgment ob-
tained in the main action. They also asked
that an agreement under which the makers
were to become liable for $3,000 be de-
clared null. The two actions were tried
together and judgment given for the plain
tiff in the action on the note while the
action in warranty was dismissed. On
appeal from the latter judgment:—Held,
that the amount in dispute was $2,000,
the value of the note sued on; that the
costs of the action in warranty could not
be added and without them the sum of
£500 was not in controversy even if in-
terest and costs in the main action were
added; the appeal, therefore, did not lie.
Held, also, that the agreement which the
plaintiffs 1n warranty sought to void was

only a collateral matter to the issues |

raised on the appeal and counld not be con-
sidered in determining the amount in dis-
pute. Interest after the ement of

ing the defendants to defend upon condi-
tion of their paying money into Court,
and directing that, in default of payment
into Court, the plaintiffs be at liberty to
sign final judgment, is “in its nature final
and not merely interlocutory,’”’ within the
meaning of s. 52 of the County Courts
Act; and an appeal therefore lies from
such an order to a Divisional Court of the
Iligh Court, Bank of Minnesota v. Page
(1887), 14 A_R. 347, followed. Rural Muni.
cipality of Morris v. London and Canadian
L. and A. Co. (1801), 19 S.C.R. 434, follow
ing the English decisions, distinguished.
Where valid defences are sworn to by the
defendants in answer to a motion for
summary judgment, unconditional leave to
defend  should be granted. Jacob v
Booth’s Distillery Co. (1901), 50 W.R. 49,
§5 L.T.R. 262, followed. Order of tha
Judge of the County Court of Carleton re-
versed,

¥ J. Castle Co. v. Kouri, 18 O.L.R. 462

the action, unless specially claimed as
damages, cannot be added to the amount
claimed 1 the declaration in determining
the amount in controversy for the pur-
poses of giving jurisdiction upon an ap-
peal to the Supreme Court,

Labrosse v. Langlois, 41 Can, 8.C.R. 43.

—Actio Paulian 8y d
Title to land.]—In the Provinee of Quebee,

the actio Pauliana, though brought to set |

aside a contract for sale of an immovable,
is a personal action and does not relate
to a title to lands so as to give a right of
appeal to the Supreme Court of Canada.
Lamothe v. Daveluy, 41 Can. 8.C.R. 80.

—Division Court appeal—Motion for new
trial—Necessity for.]—An aection to re-
cover u sum in excess of $200 for a balance
of a teacher’s salary was brought against
publie school trustees in a Division Court,
as permitted by s. 81 (7) of the Public

action was dismissed, and the plaintiff, in
appealing to a Divisional Court of tha
High Court, failed to follow the procedure
rescribed by the Division Courts Act:—

eld, that “the ordinary right of appeal”
mentioned in s. 98 (2) of the Public
Schools Act, is the right of appeal giveu
by the Division Courts Act; and the plain-
tiff, not having moved for a new trial in
the Division Court, as required by s. 154
of the Division Courts Aet, R.S.0. 1807,
¢. 60, could not maintain her appeal.

Norton v. Bertie Publie Sehool, 17 O.L.R.
413.

—Right of appeal—Summary order for
judgment if money not paid into Court—
Order ‘‘1in its nature final.’’]—An order
made by the Judge of a County Court,
upon an applieation by the plaintiffs for
summary judgment under Rule 603, allow-

y order.]—In an action for
salary by a land surveyor, a judgment or-
dering plaintiff to file some plans before
adjudicating on the merits, is an inter-
locutory order and a matter of judieial
diseretion; an inseription in review from
said order will be discharged, as an appeal
from the final judgment would give a com-
plete remedy.

Hebert v. Canada Resort Co., 11 Que.
I".R. 38.

—8pecial tribunal—Court of last resort.)
~—Under the provisions of the Montreal
City Charter, 62 Vict, c. 58, s. 484 (Que.),
an aetion was brought by the ecity, in the
Recorder’s Court, to recover taxes on &n
assessment of the company’s property in
the city. Judgment was recovered for $39,
691.80, and an appeal to the Superior
Court, sitting in review, under the provi-
sions of the Quebee statute, 57 Viet. e. 49,
as amended by 2 Edw. VIIL e. 42, was

Schools Act, 1 Edw. VIL ¢. 30 (0.). The | dismissed. On an application by the com-

pany to affirm the jurisdiction of the
Supreme Court of Canada to hear an appeai
from the judgment of the Court of Review.
—THeld, that the Superior Court, when ex-
creising its special appellate jurisdietion in
reviewing this case, was not a Court of
last resort created under provincial legisla
tion to adjudicate concerning the assess-
ment of property for provineial or muni-
cipal purposes within the meaning of s. 41
of the Supreme Court Act, R.S. [1006]
e. 139, and, consequently, there could be
no jurisdiction to entertain the appeal.

Montreal Street Railway Co. v. City of
Montreal, 41 Can. 8.C.R. 427.

—Appeal to Privy Council—Appealable
amount—Amendment to statute.] —An ap-
peal lies to the Supreme Court of Cana

from a judgment of the Court of Review
which is not appealable to the Court of

L Tme e MR R




King’s Bench, but is susceptible of appeal
to His Majesty in Council. By 8 Edw. VIIL
¢. 75 (Que.) the amount required to permit
of an appeal to His Majesty in Council was
fixed at $5,000 instead of £500 as there-
tofore:—Held, that said Act did not gov-
ern a case in which the judgment of the
Court. qu Review was pronounced before it
came into foree.—By s. 70 of the Supreme
Court Act notice must be given of an
appeal from the judgment, inter alia,
“upon a motion for a new trial:"—Heldy
that such provision only applies when the
motion is made for a new trial and nothing
else and notice is not necessary where the
proposed appeal is from the judgment on
a motion for judgment non obstante or, in
the alternative, for a new trial.

Sedgwick v. Montreal Light, Heat and
Power Co., 41 Can, S.C.R. 639.

—~Cancellation of license—Persona desig-
nata.]—On an application for the eancella-
tion of a liquor license issued under the
Liquor License Act of the Province of
Alberta, a Judge of the Supreme Court of
Alberta, in Chambers, granted an originat-
ing summons ordering all parties concerned
to attend before him, in Chambers, and,
after hearing the parties who appeared in
answer to the summons, refused the appli
cation. The full Court reversed this order
and cancelled the license, On an appeal
by the licensee to the Supreme Court of
Canada:—Held, that the case came within
the principle decided in Canadian Pacifie
Railway Co. v. Little Seminary of Ste.
Thérése, 16 Can. S8.C.R. 606, and, conse-
quently, the Supreme Court of Canada had
no jurisdiction to entertain the appeal.

8t. Hilaire v. Lambert, 42 Can, S.C.R.
264,

—Appeal to Privy Council—Application to
allow security.]—Where the sole question
in two actions was as to the validity of an
order of the railway committee of the
Frivy Council of Canada requiring the
plaintiffs to build a bridge:—Held, refus-
ing an applieation to allow the security
upon a proposed appeal to His Majesty in
His Privy Council from the decision of the
Court of Appeal, that an appeal did not
lie as of right under R.8.0. 1897, c. 48,
s 1

Canadian Pacific R.W. Co. v. City of
Toronto, 19 O.L.R. 663.

—Right of floating logs—S8ervitude—Mat-
ter in controversy.]—In the Province of
Quabec the privilege of floating timber
down watercourses, in common with others,
is not a predial servitude nor does it con-
fer an exclusive right of property in re-
spect of which a possessory action would
lie, and, in a case where the only contro-
versy relates to the exercise of such a
privilege, the Supreme Court of Canada
has no jurisdiction to entertain an appeal.
The appeal was quashed without costs as
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the objection to the jurisdiction was not
taken by the respondents in the manner
provided by the Rules of Practice.

Price v. Tanguay, 42 Can. S.C.R. 133.
—Jurisdicti of jud +
debtor—Final judgment.]—An order of
committal against a judgment debtor,
under the Manitoba King’s Bench Rule
755, for contempt in refusing to make
factory answers on examination for
discovery is not a ‘‘matter’’ or ¢ judicial
proceeding’’ within the meaning of sub-s.
(e) of s, 2 of the Supreme Court Act, l?nt
merely an ancillary proceeding by whici
the judgment ecreditor is authorized to
obtain execution of his judgment and no
appeal lies in respect thereof to the
Supreme Court of Canada. Danjou v.
Marquis, 3 Can. S.C.R. 258, referred to.

Svensson v. Bateman, 42 Can, 8.C.R. 146.

—Matter in controversy—Municipal fran-
chise—Demolition of waterworks.]—The
action, 1mstituted in the Province .o!
Quebee, was for a declaration of the plfun
tiff's exelusive right under a municipa:
franchise to construet and operate water-
works within an area defined in a munici-
pal by-law, for an injunction against the
defendants construeting or operating a
rival cystem of waterworks within that

| area, an order for the removal of water-

pipes laid by them within hat ares, and
for $86 damages. On an appeal from a
judgment maintaining the plaintifi’s action:

Held, that, as it did not appear from
the record that the sum or value de-
manded by the action was of the amount
limited by the Supreme Court Act in re:
speet to appeals from the Provinee of
Quebee nor that any title to lands or
future rights were affected, an appeal
would not lie to the Supreme Court of
Canada,

Jeune-Lorette Co. v.
S.C.R. 156.

Verrett, 42 Can.

D 1 of declinatory ption.]—A
judgment which dismisses a declinatory
exception does not fall within any of the
cases mentioned in Art. 52 C.P.Q. and is
not susceptible of review.

Pagé v. Génois, Q.R. 36 8.C. 207,

—Interlocutory judgment.]—An appeal
will not lie from an interlocutory judg-
ment rejecting a plea of compensation (set-
off) for work done in an action on a pro-
missory note. Such claim should be
brought by separate action.

Laplante v. Laplante, 11 Que. P.R. 46,

—Interlocutory judgment.]—A judgment
maintaining a declinatory exception in an
action elaiming damages for libel and
transferring the action to the district in
which the newspaper containing the libel
is published is an interlocutory judgment

-
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which ean be carried to appeal only by

special Jeave of the Court or a Jud%m

Dubue v. Delisle, 10 Que. P.R.
.B.).

312
(KB

—Interlocutory judgment.]——A judgment
maintaining a partial inseription en droit
is an interlocutory judgment from which
no appeal lies to the Court of Review.

St. Jacques v. 8St. Jacques, 10 Que. P.R.
411 (Ct. Rev.).

II. LEAVE. T0 APPEAL.

~—Special leave—Public interest—Important
question: of law—Exemption from taxation
~—School rates.]—By a municipal by-law an
industrial company was given exemption
from taxation for a term of years. P, a
ratepayer of the municipality, nrpliml for
a writ of mandamus to compel the council
to assess the company for school rates,
which, he claimed, were not included in the
exemption. The decision to grant the writ
was affirmed by the Court of Appeal (20
Ont. L.R. 246, sub nom. Pringle v. City of
Stratford). On motion for special leave to
lrpenl from the latter judgment:--Tleld,
that the case was not one of public inter-
est, and did not raise important questions
of law, It did not, therefore, fall within
the principles laid down in Lake Erie &
Detroit River Railway Co. v. Marsh, 35
Can. 8.C.R. 197, for granting such leave.

Whyte Packing Co. v. Pringle, 42 Can.
S8.C.R. 691.

Special leave — “Judicial proceeding” —
Discretionary order — Matter of public in-
terest — Alberta Liquor License Ordinance.]
— Proceedings on an originating summons
issued by a Judge of the Supreme Court
of Alberta on an applieation for cancella-
tion of a license under s. 57 of the Liquor
License Ordinance, are judicial proceedings
within th: meaning of s. 37 of the Supreme
Court Aect, R.S.C. 1906, ¢. 139, and, conse-
quently, the Supreme Court of Canada has
jurisdiction to entertain an application for
leave to appeal from the judgment of the
Supreme Court of Alberta thereon. Where
the decisions of the provincial Court show
that the Judges of t“at Court are equally
divided in opinion as to the proper con-
struction of a statute in force in the prov-
ince and it appears to be desirable in the
public interest that the question should be
finally settled it is proper for the Supreme
Court of Canada to exercise the discretion
vested in it for the granting of special
leave to appeal under the provisions of s.

37 of the Supreme Court Act. Girouard, J.,
dissented on the ground that the proceedings
in question were intended to be summary
and that, in these circumstances, the case
was not one in which special leave to ap-
peal should be granted.
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Finseth v. Ryley Hotel Co., 43 Can. 8.C.R.
646,

—To Privy Council — Motion for leave to
appeal — Amount in dispute — Winding-up
Act.]—1. No appeal lies to His Majesty in
His Privy Council from a judgment ren-
dered by the Court of King’s Bench in which
the amount in controversy does not exceed
$5,000. 2. The amount of the costs eannot
be taken into account to decide if the case
is np{)euluhle to the Privy Council. 3. Under
the Winding-up Act (1906), no appeal to
the Privy Council is authorized.

Lapierre v. Banque de St. Jean, 12 Que.
P.R. 152

—Application for leave to appeal.]—The
Court of Appeal refused an application by
the defendants for leave to appeal to that
Court from the judgment of a Divisional
Court, 19 O.L.R. 540, the case not pre-
senting any good ground for treating it as
exceptional, and allowing a further appeal;
the amount actually involved being under
$500; and the question of law not appear-
ing to be a matter of sufficient doubt to
justify prolonging the litigation.
\\'c“;b v. Box, 20 O.L.R. 220.

—Privy Council.] —The Court of Appeal for

British Columbia has no power to grant

leave to appeal to the Privy Counecil.
MecKenzie v. Chilliwhack, 15 B.C.R. 236.

—To Supreme Court of Canada — Appeal
per saltum.]—Leave to appeal direct to the
Supreme Court from a judgment of a
Divisional Court of the High Court of
Justice under s. 26, sub-s. 3 of the Supreme
and Exchequer Courts Act, cannot be
granted unless it is clear that there is a
right of appeal from such judgment to
the Court of Appeal for Ontario.

Ottawa Electric Company v. Brennan,
31 Can. 8.C.R. 311,
—Appeal per saltum—Divisional colljn-t
jud w QY T e ity stion.]—Un-
der the provisions of s. 26, sub-s. 3 of the
Supreme and Exchequer Courts Act, leave
to appeal direct from the final judgment
of a Divisional Court of the High Court
of Justice for Ontario may be granted in
cases where there is a right of appeal to
the Court of Appeal for Ontario, and the
fact that an important question of con-
stitutional law is involved and that neither
party would be satisfied with the judg-
ment of the Court of Appeal, is sufficient
ground for granting such leave.

The Ontario Mining Company v. Seybold,
31 Can. 8.C.R. 125.
—Appeal for costs—Leave to appeal—Time
to inscribe appeal.]—Rule 500 of the Judi-
cature Ordinance (C. O. 1898, e, 21), pro-
vides that ‘‘no judgment given, or order
made by the Court or Judge . . . as
to costs only, which by law are left to
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the discretion of the Court or Judge, shall
be subject to any appeal, except by leave
of the Court or Judge giving the judgment,
or making the order.”’ Rule 501 provides
that ‘‘no appeal shall lie from the judg-
men or order of the Court presided over
by a single Judge, or a Judge of the Court
to the Court in bane, without the special
leave of the Judge or Court whose judg
ment or order is in question, unless,’” ete.,
but none of the exceptions embrace an
appeal, from a judgment or order, as to
costs only:—Held, that these two rules are
independent of each other; that Rule 501
does not apply to an appeal as to costs;
that by virtue of Rule 500, an appeal as
to costs lies irrespective of any of the
limitations contained in Rule 501, (1)
without leave, where, by law, the costs
are not—and {(2) with leave, where, by
law, the costs are—left to the discretion
of the Court or Judge. Where, therefore,
the grounds of appeal were that the Judge
had ordered costs to be paid out of a fund,
out of which he had no power to order
them to be paid. Held, that leave to
appeal was not necessary.
Re Demaurez Estate, 4 Terr. L.R, 281,

—Appeal to Privy Council—Opinion of
Court rendered under R.8.M., c. 28, not a
juvdgment—Amount in controversy.|] —Held,
following Union Colliery Co. v. Attorney-
General of British Columbia (1807), 27
8.C.R. 637, that the opinion of the Court
(reported 13 Man. R. p. 239), rendered
under R.S.M.,, ¢. 28, upon a constitutional
question submitted by an Order of the
Lieutenant-Governor in Council, was not
a judgment, decree, order or sentence with-
in the moaning of the Imperiai Order in
Council of 26th November, 1892, relating
te appeals from the Court of Queen’s
Bench for Manitoba, and that such Courc
has no jurisdiction to grant an application
for leave to appeal to His Majesty in
Council under said Order from such av
oginion. Held, also, that, although it was
shown that the enforcement of ‘¢ The
Liquor Act’’ would deprive the Province
of a revenue far exceeding £300 per an-
num, and would prejudicially affect the
very large investments of persons engaged
in the liquor traffic, it could not be said
that any questions respecting property or
eivil rights to the value of £300 were in-
volved in the decision sought to be ap-
pealed from.

In re the Liquor Act, 13 Man. R. 323,
(Leave to appeal was subsequently granted
by the Privy Council and the judgmen:
appealed from, 13 Man. R. 239, reversed.)

Attorney-General v. Manitoba License
Holders, [1902] A.C. 73.

—Leave to appeal—Promissory note signed
d as to pro-

.J—1. A judgment dismissing an ex-
ception to the form, in which the defend-
ant, a married woman, separate as to pro

perty, complained of being sued alone, can
be corrected by the final judgment.
2. Semble that a married woman, separate
as to property from her husband, can be
sued alone on a promissory note signed
hy her. 3. When a pleading has been dis-
missed npon demurrer or exception to the
form and there appears to be a reason-
able doubt as to the correctness of the
judgment, leave to appeal will generally
be accorded, almost as a matter of course;
but the contrary rule prevails when it is
the demurrer or the exception itself whick
lias been dismissed.
0'Gilvie v. Frager, 3 Que. P.R. 546.

Acquittal by Application by
prosecutor—Criminal Code s. 744.]—A
motion by the prosecutor, under s. 744 of
the Criminal Code (as amended by 63 and
G4 Viet, e, 46), for leave to appeal from
the decision of a police magistrate acquit-
ting the defendant of perjury, _aml refus-
ing to reserve for the opinion of the Court
of Appeal the questions whether there was
corroborative evidence of the prosecutor
in any material particular, and whether
the magistrate exercised a legal discretion
under s. 791 of the Code in deciding to
adjudicate summarily upon the case, and
tad jurisdietion to try the defendant, who
was a client of the county crown attorney,
in the absence of counsel for the Crown,
was refused, under the circumstances and
for the reasons stated in the ‘iudgnleqts.

Rex v. Burns, 1 O.L.R. 336, 4 Can, Crim.

| Cas. 323 (C.A.).

—Leave to appeal—Grounds.] —Where a
motion to quash a municipal by-law was
refused by the Judge who heard it, and
his order afirmed by a Divisional Court,
an application for leave for a further
appeal was dismissed:—Held, that under
s. 77 (4) (e) of the Judicature Aect, upon
such an application for leave, it must ap-
pear that there is some reasonable ground
for doubting the soundness of the judg-
went, and in addition thereto that special
reasons exist for taking a case out of the
general rule which forbids more than one
appeal to the same party.

Re Reddock and City of Toronto, 19 Ont.
Pr, 247,

—To Supreme Court of Canada—Special
leave—60 and 61 Vict. c. 84, 8. 1 (e).]—

| Special leave to appeal from a judgmeni

of the Court of Appeal for Ontario unde*
60 and 61 Viet, ¢, 34, 8. 1 (e) will not be
granted where the questions involved are
not of public importance and the judg-
ment of the Court of Appeal appears to be
well founded.

Royal Templars of Temperance v. Har-
grove, 31 Can. 8.C.R. 385.

—To Supreme Court of Canada—60 and 61
Vict. ¢. 34—Criminal case.]—The Act of

Sl B S e i
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the Dominion Parliament respecting ap-
peals from the Court of Appeal for Ontarie
to the Supreme Court (60 and 61 Viet
¢, 34) applies only to civil cases. Criminal
appeals are still regulated by the provi-
sions of the Criminal Code.

Rice v. The King, 32 Can. S.CR. 480; 5
Can. Cr. Cas. 529,

—Leave—S8tatus of judicial officer.]—
Leave granted to appeal from the judg-
ment of a Divisional Court, differing from
that of a Judge in Chambers, and involy-
irg the status, jurisdiction, and authority
of the drainage referee.

MecClure v. Township of Brooke, 4 O.L.R.
102 (Osler, J.A.).

—Leave to appeal—Order striking out
jury notice—Powers of Judge in Cham-
bers.]—In an actiou of covenant upon two
mortgages, the defence was thac the defen-
dant had been induced to execute them by
false and fraudulent representations. The
defendant filed and served a jury notice,
which was struck out by a Judge in Cham
bers, whose order was affirmed by a Divi-
sional Court. A motion by the defendant
for leave to appeal to the Court of Appeal
was refused:—Held, that the order sought
to be appealed against involved no ques-
tion of law or practice on which there
bad been conflieting decisions or opinions
by the High Court, or by Judges thereof.
1.8.0. 1897, c. 51, 8. 77, sub-s. (4), el. (e).
The power of a Judge in Chambers to
strike out a jury notice has never been
doubted.

People’s Building and Loan Association
v. Stanley, 4 O.L.R. 90.

—Motion for leave to appeal to Court of
Appeal—Costs of—High Court—Authority
to issue execution.]—An application to a
Judge of the Court of Appeal for leave to
appea! from an order of a Divisional Court
having been dismissed with costs, the same
were taxed and a certificate issued, which,
with the order of dismissal, was filed in
the High Court, and a fi. fa. issued to
levy the amount of such costs placed in
the sheriff’s hands:—Held, that the order
directing payment of costs was properly
n:ade under ss. 77 and 119 of the O.J. Aet;
and that execution was properly issued out
of the High Court under Rule 3, by an-
alogy to the procedure under Rule 818,
The People’s Building and Loan Asso-
ciation v. Stanley, 4 O.L.R. 247 (Mere-
dith, J.). Afirmed by D.C. 4 O.L.R. 377.

—From County Courts—Appeal to Divi.
stonal Court—When authorized—R.8.0.
1897, c. 56, 8. 51, sub-ss. 1, 2, 3 and 5.]—
Where from a judgment pronounced by a
unior Judge in a County Court case, tried

fore him without a jury, an appeal to
set aside such judgment and to enter judg-
ment for the defendants, or, in the alter-

rative, a new trial, was made to the senior
Judge, and on such appeal the judgment
was set aside and ju ent entered for
the defendants dismissing the action, an
appeal lies to the Divisioual Court by the
unsuecessful party to such appeal, and the
fact that a new trial in the alternative
was asked for is immaterial. The sub-ss,
of 5. 51 of the County Courts Act, R.S.0,
1897, e, 55, applicable are sub-ss. 1, 2 and
5, and not sub-s, 3.
Leishman v, Garland, 3 O.L.R. 241,

—Leave to appeal—Public Schools Act.]—
Where an order for a mandamus to a town-
skip council to pass a by-law for the issue
of debentures for the purchase of a schoo'
site was refused by a Judge in Chambers
and an appeal by the school board was
allowed by a Divisional Court, and it ap-
pearing that an important question waa
raised as to the true meaning of a some-
what obscurely phrased section of the
Public Schools Act, leave was granted to
appeal to the Court of Appeal.
Re Cartwright, 4 O.L.R. 278,

—Leave to appeal—Art. 46 C.P.]-—Even
if a judgment granting to a foreign plain-
tiff an additional delay to file a proper
power of attorney comes under any of the
conditions stipulated in Art. 46 C.P., leave
to appeal shall not be granted when it
appears that the plaintiff has complied
with part of the order of the Court below,
by furnishing security for costs, and has
also, one day only after the expiry of the
delay, filed a power of attorney, which,
however, was considered insufficient.

The Canadian Asbestos Co., Ltd., v. The
Gilasgow & Montreal Asbestos Co.,, Ltd., §
Que. P.R. 65.

—Leave to appeal—Appeal to Court in
banc from refusal of leave by trial Judge
—Neglect to give necessary evidence.]—
The Judicature Ordinance, R.O. 1888, ¢. 58,
¢, 435, provides that ‘‘no appeal shall lie
from the judgment or order of the Court
presided over by a single Judge or of &
Judge of the Court to the Court in bane,
without the special leave of the Judge or
Court, whose judgment or order is in ques-
tion, unless the title to real estate, or some
interest therein is affected, or unless the
matter in controversy on the appeal, (in
matters of contract exceeds the sum of
$500, and, in matters of torts)) excceds
the sum of $200, exclusive of costs; or
unless the matter in question relates to
the taking of an annual or other rent,
customary, or other duty or fee, or a like
demand of a general or public nature
affecting future rights:—Held, that, where
a trial Judge had not granted leave to
appeal in a case in which by virtue of this
section, leave to appeal was neeeuur{, the
Court in bane has no more jurisdiction to
entertain an appeal, or to give leave to




67 APPEAL

) ), even, semble, had it appeared that
the Judge had said that the applicant
might ;ppl{ to the Court in bane for leave.
Semble, where a party fails in his case
by reason of his neglecting to give neces-
sary evidence, of which at the time of the
tria} he had knowledge, he should be
allowed a vew trial to permit him to sup-
ply the evidence, only under special eir-
cumstances,
Chalmers v, Fysh, 1 Terr, L.R. 434,

—Leave to appeal—Special circumstances.]
—In an action which at the trial resolved
itself into two branches, (1) The status of
come of the parties, and (2) the testamen-
tary capacity of the testator and the valid-
ity of the will propounded; the trial Judge
dealt with the validity of the will only,
and on an appeal, a Divisional Court dealt
with the question of status only:—Held,
upon an application for leave to appeal
te the Court of Appeal that although the
applicants had the judgments of two tri-
bunals against them they had the opinion
of but one Court in respect of either branch
of the case, and 1n view of the value of
the estate and the important consequences
to them, sufficient special circumstances
were shown to entitle them to leave to
appeal,

Kidd v. Harris, 3 O.L.R. 277 (Moss, J.A.).

—Amount in controversy—=Special leave.]
—The plaintiff sued for $617.85, and de-
fendants with their defenc, while deny-
ing liability, brought into Court $367 as
being sufficient to satisfy the plaintiff’s
claim; the trial Judge found the plaintiff
entitled to $543.22, and applied the $367
in Court, leaving with an adjustment of
interest, a balance due to the plaintiff of
$182.43:—Held, that the amount in con-
troversy exceeded $200, and the defendant
was entitled to appeal without special
leave.

McDougall v. McLean, 1 Terr. L.R. 436.

—To Supreme Court of Canada—60 & 61
Vict. ¢. 34—Quashing by-law—Appeal de
plano—S8pecial leave.]—The appeals to
the Supreme Court from judgments of the
Court of Appeal for Ontario are exclu-
sively governed by the provisions of 60 &
61 Viet. ¢. 34, and no appeal lies as of
right unless given by that Act. The
Supreme Court will not entertain an appli-
cation for special leave to appeal under
the above Act after a similar application
has been made to the Court of Appeal and
leave has been refused.

Town of Aurora v. Village of Markham,
82 Can. SB.C.R. 457.

—In forma pauperis.]—While no preciss
or definite rule can be laid down as to the
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pauperis, the Court will be more exacting

in a case, like the present, where the
appe ‘ant, claiming a share of an estate,
is cpyu.ling from a unanimous adverse
judgment of the Court of Review and is,
moreover, still capable of earning a liveli-
hood, than it would be in an action for
an alimentary allowance, or for damages
Ly a person incapacitated for work by an
accident, or where the judgment appealed
from has been in favour of the party mak-
ing the application.
Boucher v. Morrison, 11 Que. K.B. 129,

—Practice of Judicial Committee—Special
leave—Revised Statutes of Canada, 1886,
¢ 185, 8. 71.]—According to s, 71 of Re-
vised Statutes of Canada, 1886, c. 135,
there is no a&)peul from any judgment or
crder of the Supreme Court of Canada ex-
cept by special leave of His Majesty in
Council. Where a suitor, having his M‘aou'e
whether to appeal to the Supreme Court
or to His Majesty in Council, elects the
former remedy, it is nmot the practice to
give him special leave except in a very
strong case. (Prince v. Gagnon (1882),
2 App. Cas. 103, followed.) -
Clergue v. Murray, [1903] A.C. 521

—Appeal per saltum—Extension of time
for appealing—Jurisdiction]—-A Judge of

| the Court appealed from has no jurisdie-

tion to extend the time for appealing per
saltum to the Supreme Court of Canada —
After the expiration of sixty days from
the signing, entry or pronouncing of judg-
ment, leave to appeal per saltum to the
Supreme Court of Canada cannot be
granted.—Quaere, whether under the pro-
visions of 8. 6 of the Yukon Territory Aect
62 & 63 Viet, ¢. 11, and of the Northwest
Territory Act, RS.C, ¢. 50, s. 42, thereby
made applicable to the Territorial Court
of Yukon Territory, three Judges of that
Court are necessary to constitute a quorum
for the hearing of appeals from judgments
upon the trial of cases therein?

Barrett v. Syndicate Lyonnais du Klon-
dyke, 33 Can. 8.C.R. 677.

P Court of Canada—Leave to ap-
peal—Interlocutory judgment.]—A judg
ment granting a motion ordering an oppos-
ant a fin de charge to give security that
the real estate advertised for sale will ba
sold for a sufficient price to erable the
hypothecary ereditors to be paid in full, iy
an interlocutory judgment, and a Judge
of the Court of King’s Bench of Quebee
cannot grant leave to appeal therefrom to
the Supreme Court of Canada.

Desaulniers v. Payette, 5 Que. P.R. 364
(Hall, J.).

—Action for separation from bed and
b rd.

{»roof to be adduced in support of appl
jons for leave to proceed before the Court
of King’s Bench on an appeal in forma

[
Leave to lml.l’—O.P. 46.]—In an action
for separation from bed and board, a judg-
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ment holding that the provision of the
will of the defendant’s father, which pro-
vides that the movable and immovable
properties ueathed may not in any
manner be liable for the support and main-
tenance of his wife, does not provide for
the exclusion of said properties from the
community then on the death of the testa-
tor existing between the parties, and or-
dering the report to be referred back to
the practitioner appointed "y the Court to
take an inventory of the property and
assets of the community of property ex-
1eting between the plaintiff and defend-
ant, and ordering the said practitioner to
inelude therein the properties and immov-
able effects belonging to the said estate,
and revenues thereof derived from the
movable property from the time of the
testator’s death to the time of the disso-
lation of the community of property, is an
interlocutory judgment not falling under
the condition imposed by paragraph 2 of
article 46 C.P., and may be remedied by a
final judgment.

Stewart v. Cairns, 5 Que. P.R. 235 (Hall,
J.).

—Leave to appeal—Contempt of Court—
Discretionary powers of Judges.]—\W here
the trial Judge in the Court below has ex-
ercised his diseretionary powers in a mat-
ter of procedure, by ordering that a party
who was in contempt of Court for refusing
to produce effects unlawfully removed by
her, be imprisoned until the effects should
be produced, the Court of King’s Bench,
or a Judge thereof, will not be disposed
to allow an appeal from such exercise of
diseretion, and particularly where the
course adopted by the Court below was
apparently the only practical remedy avail-
able to enforee obedience to its orders.

8t. Pierre v. Belisle, 12 Que. K.B, 279
(Hall, J.).

—~8pecial leave—60 & 61 Vict. (Can.) c. 34
(e)—Error in judgment—Concurrent juris-
diction.]-—Special leave to appeal from a
judgment of the Court of Appeal for
Ontario, under sub-s. (e) of 60 & 61 Viet.
¢. 34, will not be granted on the ground
merely tlat there is error in suech judg-
ment, Such leave will not be grantel
when it is certain that a similar applica-
tion to the Court of Appeal would be re-
fused. The Ontario Courts have held that
a person acquitted on a eriminal charge
can only obtain a copy of the record on
the fiat of the Attorney-General. 8. hav-
ing been refused such fiat applied for a
writ of mandamus which the Division
Court granted and its judgment was
affirmed by the Ccurt of Appeal:—Held
that the mandamus having been gnnt«‘
the public interest did not require special
leave to be given for an appeal from the
?udgmont of the Court of Appeal though
t might have had the writ been refused.
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The question raised by the proposed ap-
peal is, if not one of practice, a question
of the control of Provincial Courts over
their own records and officers with which
the Supreme Court should not interfere.

Attorney-General v. Scully, 33 Can, 8.C.
R, 16, 6 Can. Cr. Cas. 381.

~—Special leave—Judge of Court appealed
from.]—A Judge of the Supreme Court of
British Columbia may grant special leave
for an appeal from that Court to the
Supreme Court of Canada although he did
not sit with the full Court on the render
ing of judgment appealed from.

Oppenheimer v. Brackman & Ker Mill-
ing Co., 32 Can. 8.C.R. 699.

—Leave to Appeal—Appeal to Supreme
Court of Canada — Jurisdiction.] — The
Court of King’s Bench, or a Judge thereof,
has no jurisdiction to grant a leave to ap-
peal to the Supreme Court of Canada, from
a judgment of the Court of King's Bench,
confirming the interlocutory judgment of
the Superior Court,

Desaulniers v. Payette, 13 Que. K.B. 182
(Hall, J.).

—Appeal to the Supreme Court of Canada
from the Court of Review (Que.)—Action
taken in a rural district.] —When judgment
is rendered by the Court of Review con-
firming a judgment of the Superior Court,
sitting in a rural district, the party who
wishes to appeal from said judgment to the
Supreme Court of Canada and furnish se-
curity for costs, must apply for leave to do
s0 to the Judge of the district where the
action was taken,

Daigle v. Quebec Southern Railway, 6
Que. P.R. 403 (Fortin, J.).

—~Contempt of Court—Judgment condemn-
ing to imprisonment—Leave to appeal.]—
Leave to appeal will not be granted from a
judgment condemning a party to impris-
onment until he produces certain effects.

St. Pierre v. Bélisle, 6 Que. P.R. 418
(Hall, J.).

—Action for separation—Judgment declar-
ing reconciliation proved—Reservation.]—
See HusBaND AND WIFE.

Christin v. Lafontaine, 6 Que. P.R. 207.

—To Privy Council—General public im-
portance—Repeal statute.]- —Special leave
having been granted by the Judicial Com-
mittee to appeal from & judgment of the
Supreme Court of Canada on a petition
stating that the construction of the statute
in question was a matter of general publie
importance, without stating that it had
been repealed:—Held, that as the omission
was immaterial and bona fide, the success-
ful appellant should not be deprived of his

costs,
MecDonald v. Belcher, [1904] A.C. 429,
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—Privy Council—S8pecial leave to appeal—
Decree of Supreme Court of Canada.]—
Special leave to appeal from a decree of
the Supreme Court of Canada will not be
granted to a petitioner who has elected to
appeal to that Court and not to His Ma-
jesty direct, unless a question of law is
raised of sufficient importance to justify it.
Ex parte Clergue (1903), A.C. 521, fol
lowed.
C.P.R. v. Blain [1904] A.C. 453.

—Tq Privy Council—Leave.]—Petition for
special leave to appeal from the Supreme
Court of Canada dismissed where the peti-
tioners were appellants to that Court and
no important question of law was raised.

ﬁO"Ewmg v. Dominion Bank, [1904] A.C.

—Infringement of patent of invention—
Order postponing hearing of demurrer
—Judgment—Leave to appeal.]—Unless
an order upon a demurrer be a decision
upon the issues raised therein, leave tu
appeal to the Supreme Court of Canadu
cannot be granted under the provisions
of the fifty-first and fifty-second sections
of the Exchequer Court Act, as amended
by 2 Edw. VIIL e, 8.

The Toronto Type Foundry Company
v. Mergenthaler Linotype Company, 36
Can, 8.C.R. 593. )

—Appeal per saltum—Winding-up Act.]
—Leave to appeal per saltum, under
sce. 26 of the Supreme Court Aect, can-
not be granted in a case under the Do-
minion Winding-up Aet. An  appli-
cation under sec. 76 of the Winding-up
Act, for leave to appeal from a judgment
of the Supreme Court of New Brunswick
was refused where the Judge had made
no formal order on the petition for a
winding-up order and the proceedings be-
fore the full Court were in the nature of
a reference rather than of an appeal from
his decision.

Re Cushing Sulphite Fibre Co., 36 Can.
8.C.R. 404.

—Motion for leave to appeal to Privy
Council.]—A petition for leave to appeal
to the Privy Couneil can not be granted by
a Judge in Chambers unless sufficient se-
curity is offered at the same time.

Palliser v. Consumers Cordage Company,
7 Que. P.R, 209 (Hall, J.).

~—8pecial leave—Judge 'n Clambers—Ap-
peal to full Court—Ju i diction ]—No ap-
lies to the Supreme Court of Canada
rom ar order of a Judge of t.at Court
in Chambers granting or refusing leave to
appeal from a decision of the Board of
Railway Commissioners under sec. 44 (5)
of the Railway Aet, 1003,
Williams v. Grand Trunk Railway, 36
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Can. S.C.R. 321. [The Privy Council re-
fused leave to appeal 2 August, 1905.]

—Interlocutory judgment—Delay.]—The
party who has obtained leave to appeal
from an interlocutory judgment of the
Superior Court is not entitled to the de-
lay of six months given by Art, 1209 C.P.Q,
for an appeal to the Court of King’'s
Bench, and if he does not proceed with
his appeal within a reasonable delay from
the time such leave was granted he will
be held to have forfeited his right thereto.
Hoffnung v. Porter, 7 L.C. Jur. 301, fol-
lowed.

Hasburger v. Gutman, Q.R. 13 K.B. 360

—Cases tried with a jury—Leave to ap-
peal direct to the Court of Appeal.]—
Section 76a of the Judicature Act, as
amended by 4 Edw. VIL e 11 (0)
which relates to appeals to the Court of
Appeal in cases which may be appealed
to the Supreme Court of Canada, from a
judgment order or decision of a Judge in
Court, at the trial or otherwise, applies
to a judgment at or following upon the
trial where the issues in fact are triel
by a jury.

Randall v. Ottawa Electric Co.,, 8 O.L,
R. (Garrow. J.A.).
—Interlocutory  judgment — Art. 48
C.P.Q.]—Leave to appeal from an inter
locutory judgment, ordering a party to
furnish, in support of his declaration, cer-
tain particulars and documents, will not
be granted.

Village of Dehorimier v, Sisters of
Jesus and Mary, 7 Que. P.R. 64 (K.B.).

—Appeal from Divisional Court—Trivial
amount at stake.]—Held, on application
by the plaintiff for leave to appeal to the
Court of Appeal from the judgment of
& Divisional Court under s. 76 (1) (g)
of 4 Edw. VII. e¢. 11—whereby such leave
may be given (in cases other than those
in which under that section the appeal
lies as of right) where there are special
reasons for treating the case as exceptional
and allowing a further appeal—that the
amount at stake being very small ($75),
the fact that the decision on the facts or
the law might be thought controvertible
was not by itself special reason for treat-
ing the case as exceptional and allowing
a further appeal.

Clipshaw v. Town of Orillia, 9 O.R.L.
713 (Osler, J.A.).

—0Oourt of Appeal—Leave to appeal from
judgment at trial.]—It is to the interest
of all parties that the series of possible
nrpeala should be reduced by one in case
of substantial importance. Leave to lp{)ﬂ!
direet from the judgment at the trial to
the Court of Appeal granted, in the eir-
cumstances of this case.
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Molsons Bank v. Stearns, 10 O.L.R. 91
(Osler, J.A.).

—Public interest.] —Special leave to ap
peal from the judgment of the Court of
Appeal for Ontario (60 & 61 Viet. . 34 (sec.
1 (D)), may be granted in cases involv-
ing matters of public interest, important
questions of law, construction of imperial
or Dominion statutes, a conflict bhetween
Dominion and Provineial authority, or
uestions of law applicable to the whole

minion. If a case is of great publie
interest and raises important questions of
law leave will not be granted if the judg:
ment complained of is plainly right,

Lake Erie and Detroit River Railway
Company v. Marsh, 35 Can. S.C.R. 197,

—Order of Board of Railway Commis-
sioners—Use of public streets—Removal
of tracks.]—Where the Judge entertained
doubt as to the jurisdiction of the Board
of Railway Commissioners for Canada to
make the order complained of and the
questions raised were of public importance,
special leave for an appeal was granted,
on terms, under the provisions of s, 44
(3) of ““ The Railway Aect, 1903.”’

Montreal Street Railway Company v.
Montreal Terminal Railway Company, 35
Can, 8.C.R. 478 (Sedgewick, J.).

—Order of Railway Commissioners.]—
Montreal Street Railway v. Montreal Ter-
minal Railway (1905), C.A. Dig. 8, also re-
ported 4 Can. Ry. Cas. 369.

—Leave to appeal from order of Divisional
Court—Special grounds.]—Leave to ap-
peal from the order of a Divisional Court
was refused by the Court of Appeal, the
amount in question being about $425 only,
and the matter in dispute, viz.,, whether
the plaintiff was liable to assessment and
taxation in respect of income derived from
dividends upon the stock of the Ottawa
Electrie Railway Company, not being one
affecting the rights of the whole body of
shareholders.

Goodwin v, City of Ottawa, 12 O.L.R.
603 (C.A.).

—Judge in Chambers—Jurisdiction—Leave
to appeal to Privy Council.]—A Judge of
the Court of King’s Bench in Chambers
has no jurisdiction to entertain an applica-
tion for leave to appeal to the Privy Coun-
cil from a judgment rendered by the Court

Palliser v. Consumers’ Cordage Company,
14 Que. K.B. 338.

—Appeal to Privy Council—Leave—
Amount in controversy—Privy Council
Rules.]—In determining the question of the
value of the amount involved, upon whieh
the right to appeal to the Privy Couneil
depends, the Supreme Court of British Col-
umbia, on a motion for leave to appeal,
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will look at the judgment as it affects the
parties, and where it appeared from affi-
davits in support of the motion that de-
fendants in obeying an injunetion would
be put to an expense of over £300, they

| were granted leave to appeal,

Centre Star Mining Company v. Ross-
land-Kootenay Mining Company (No. 2),
11 B.C.R. 509,

Tnterl ind

— Y j T in
law.]—When an interlocutory judgment,
maintaining an inseription in law, has not
the effect of excluding evidence upon any
matter pertinently pleaded, leave to appeal
will not be granted, as this judgment can,
in any event, be revised by the Superior
Court even betore the final judgment in
the cause.

Girouard v. Girouard, 8 Que. P.R. 419,

—Appeal to Supreme Court—Action for
declaration and injunction.]—The Act 60 &
61 Viet. ¢, 34 (D.), relating to appeals from
the Court of Appeal for Ontario does not
authorize an appeal without leave to the
Supreme Court of Canada in an action
claiming only a declaration that a muni-
cipal by-law is illegal and an injunction to
restrain its enforcement. A by-law pro-
viding for special water rate from certain
industries does not bring in question ‘‘the
taking of an annual or other rent, custom-
ary or other duty or fee’’ under 8. 1 (d) ot
the Act (R.S. 1006, c. 149, s. 48 (d) ).

City of Hamilton v. Hamilton Distillery
Company, 38 Can. 8.C.R. 239.
—=8pecial g ds—D jud ]
—Leave to appeal to the Supreme Court of
Canada from the judgment of the Court
of Appeal, 13 O.L.R. 569, was refused, the
majority of the Court holding that it was
not necessary to consider upon an applica-
tion for leave, the question whether an
appeal would lie without leave, and being
cf opinion that no special reasons were
shown for granting leave, the circumstance
that out of the nine Judges of the Provin-
cial Courts who heard the case two dis-
sented from the opinion of the majority,
not being a special ground.

Lovell v, Lovell, 13 O.L.R. 587 (C.A.).

—Leave to appeal to Court of Appeal—
Conflicting decisions.] —Leave to appeal to
the Court of Appeal from the judgment of
o Divisional Court granted in a case in
which the scale of costs taxable was in
question, the point being one of consider-
ahle practical importance, and there being
differences of opinion in the cases already
decided.

Stephens v. Toronto Railway Co., 13
CQ.L.R. 107,

—Leave to appeal direct from judgment at
trial.] —At the time of the commencement
of an aetion to declare void two mortgages
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given to secure the same debt, the amount
cl. the debt exceeded $1,000. Upon an ap-
plication by the plaintiff for leave to ap-
peal direct to the Court of Appeal from
the judgment pronounced at the trial, it
was contended by the defendant that pend-
ing the litigation moneys had been realized
by him which reduced the claim below
$1,000, but this was disputed by the plain
tiff:—Held, that the proper conclusion was
that the matter iu controversy in the
appeal exceeded the sum or value of $1,000
exclusive of costs, and therefore there was
jurisdiction under 4 Edw. VIL e. 11, s.
76a(0.), to make the order asked for.
Wade v, Elliott, 14 O.L.R. 637.

o Tod interlocutory

b
or final.|—When there is serious question
whether a judgment is final or interlocu-
tery, an application asking that leave be
granted to appeal to the Court of Review
will be allowed, because said application is
a fair measure of precaution.
Teolo v. Cordasco, 9 Que. P.R. 416,

—Privy Council—Leave to appeal in crim-
inal matter.] —Quere, whether the Judicial
Committee may not grant special leave to
appeal from a Canadian Court in a eriminal
matter notwithstanding s, 1025 of the Re-
vised Cr. Code 1906 (s. 751 of the Code
of 1892), but such leave will not be
granted unless the judgment below is at-
tended with sufficient doubt to justify the
granting of special leavo,

The King v. Townsend (No. 4); Town-
send v, Cox, 12 Can. Cr. Cas. 509.

~Leave to appeal from Divisional Court.]
—Leave to appeal to the Court of Appeal
from the order of a Divisional Court of the
High Court affirming an order of a Judge

directing judgment to he entered for the |

plaintiff on his eclaim with costs of the
action and for the defendant on his coun-
terclaim with costs thereof, was granted,
under s. 76 (1) (e) and (g) of the On-
tario Judicature Act, where the Divisional
Court had given leave to appeal from the
order, so far as it was open to that Court
to do so, under s. 72 of the same Act, and
the leave was sought in order to settle the
question as to the proper form of judgment
and as to costs where a defendant proves
a set-off to an amount exeeeding the plain-
tiff’s elaim, having pleaded it in form as a
counterelaim,
Gates v. Seagram, 17 O.L.R. 493.

—Supreme Court of Canada—Leave to ap-
peal—Extension of time.]—The Court of
Appeal has jurisdiction, under s. 48 (e) of
the Supreme Court Aect, R.S.C. (1906) c.
139, to grant special leave to appeal from a
gudgment of the Court of Appeal to the
upreme Court of Canada, and at the same
time, under s, 71, to extend the time for
appealing, even after the sixty days
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allowed by s, 69 have expired. The Court
refused leave to appeal from the judgment
in 16 O.L.R. 386, after the time for appeal
ing had long expired, notwithstanding that
an appeal to the Supreme Court of Canada,
launched without leave, had been argued in
that Court upon the merits before being
quashed for want ot jurisdiction.

See Grimsby Park Co. v. Irving (1908),
41 8.C.R. 35.

Irving v. Grimsby Park Co., 18 O.L.R.
114,

~-Supreme Court of Canada—Leave to ap-
peal—Extension of time.]—The Court of
Appeal has jurisdietion, under s. 48 (e) of
the Supreme Court Aet, R.S.C., 1006, ec.
139, to grant special leave to appeal from a
judgment of the Court of Appeal to the
Supreme Court of Canada, and at the same
time, under 8. 71, to extend the time for
appealing, even after the sixty days al-
lowed by s. 69 have expired. The Court
refused leave to appeal from the judgment
in 17 O.L.R. 530, deeming that there were
no special circumstances which would take
this case out of the general rule that litiga-
tion involving no more than the sum of
#1,000 should cease with the rendering of
judgment by the Court of Appeal. The
mere fact of a difference of opinion amon
the members of the Court is not, in itself,
a sufficient reason for treating a case as
exceptional.

Milligan v. Toronto R.W. Co., 18 O.L.R.
109,

—Delay—Leave to appeal.]—An applica-
tion for leave to appeal will ‘be granted if
made on the 31st day after delivery of
judgment if the 30th day was a Sunday or
holiday. Leave may be granted for appeal
from a judgment dismissing a declinatory
exception which judgment partially brings
the litigation to an end and orders some-
thing to be done, namely the hearing of the
cause, which the final judgment cannot
remedy.

Porter v. Canadian Rubber Co. of Mont
real, 10 Que. P.R. 197,

ITI. ExTeENsioN oF TIME,

—Refusal to extend time for appeal—No
leave to appeal therefrom—Final order.]—
Defendant, having given notice of an ap-
peal from the judgment pronounced upon
the trial of this action, made default in
filing the appeal books within the time
limited. An application was, thercfore,
made to a Judge for an order extending the
time for filing the appeal books, ‘which
was refused. From this order the defendant
appealed. On the appeal it was objected
that the appeal did not lie, the order ap-
pealed from being an interlocutory order,
from which no appeal lay without leave,
which had not been obtained. The action
involved an interest in real estate:—Held,

$—

o ——
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that the fact that an interest in real es-
tate was involved in the action did not
give a right of appeal from an order in
such action without leave, unless such title
or interest was in question in the order
appealed from. 2. That the order in ques-
tion, while it might, in effect, finally dis-
pose of the action as far as the defendants
were concerned, was not thereby a final
order, but was interlocutory, a final order
being one made in an lgplicltion which,
if decided in favour of either party, finally
disposes of the action, while this appliea-
tion, if the appellant had succeeded, would
have allowed them to proceed with the
action.
Newkirk v. Stees, 3 Sask. R. 208.

Time_limit—Extension.}—
After the expiration of sixty days from the
signing or entry or pronouncing of a judg-
ment of the Court of Appeal for Ontario,
the Supreme Court of Canada is without
jurisdiction to grant special leave to appeal
therefrom, and an order of the Court of
Appeal extending the time will not enable
it to do so.

Goodison Thresher Co. v. Township of
McNab, 42 Can. S.C.R. 694,

—Death of respondent—Time for appeal—
Solicitor’s mistake.]—Upon the death of
one of several defendants to a suit in the
Supreme Court in Equity the plaintiff may
continue the suit by applying for adminis-
tration ad litem or by application to the
Equity Court under s. 116 or s. 119 of the
Supreme Court in Equity Aet, C.8. 19u3,
e. 112, and therefore where one of several
defendants died after judgment of the Su-
preme Court en banc confirming a decree of
the Equity Court dismissing the plaintif’s
bill with costs, and the plaintiff delayed
his appeal to the Supreme Court of Canada
for eight months thereafter on the ground
that no administration had been taken
out:—Held, this was no excuse for the de-
lay and the judgment of McLeod, J., refus-
ing to allow the appeal under s. 71 of the
Supreme Court Act, R.S.C. 1806, c. 139, was
confirmed. Held also, that the mistake of
the solicitor as to the procedure on defend-
ant’s death, even though supported by
opinion of counsel, was not a sufficient ex-
cuse. Per McLeod, J.:—The plaintiff (ap-
pellant) could have filed a suggestion and
proceeded under s. 85 of the Supreme Court
Act, R.8.C. 1906, c. 139.
Harris v. Sumner, 390 N.B.R. 456.

—-Appeal to Privy Council—Application for
socvrity—Record returned to the Superi

Court.]—When leave to appeal to the Privy
Council has been granted, but security has
not been furnished within the legal delay,
and no application has been made within
the delay to have the same extended, a
Judge of the Court of King’s Bench can
no longer extend the delay for putting in

such security, the record having been re-
turned to the Superior Court,

Asbestos & Abestic Company v. William
Sclater Company, 3 Que. FB. 491,
—Extension of time—Application to oppo-
site solicitor — Unreasonable n::nl —
Oosta.]—Rules 700 and 801, preseribing the
times for filing and serving notice of a
peal and serving the appeal case, enable
the appellant, whenever necessary, to ob-
tain further time from the Court or a
Judge; and that being so, the solicitor re-
quiring further time shoul , in general, be-
fore applying to the Court, apply to the
solicitor for the respondent, explaining the
occasion for it, and the latter ought, in
every proper case, to grant the request;
any other course of conduct only occasions
unnecessary and useless costs. And where
application for an extemsion was made to
the solicitor, and, in the opinion of the
Judge who heard a motion to extend the
time, unreasonably refused, an order was
made extending the time and staying ex-
ecution, without costs to the respondent.

Bodine v. Howe, 1 O.L.R. 208.

—Extension of time—Application to oppo-
site solicitor—Unreasonable terms—Costs.]
—Where the respondent’s solicitor refused,
except upon more stringent terms than the
Court would impose, to extend the time for
delivery by the appellant of the draft
appeal case and reasons of appeal, and the
appellant, declining to accept the terms,
moved before a Judge of the Court of Ap-
peal and obtained an order extending the
time, the costs of such motion were mada
costs to the appellant in the appeal.
McGuire v. Corry, 1 O.L.R. 590.

—Yukon cases—Extension of time for—
Security for costs—Appeal books.]—The
Supreme Court of British Columbia may
extend on terms the time for appealing to
the Full Court from the Territorial Court
of the Yukon. The respondent is entitled
to a copy of the appeal book.
Banks v. Woodworth, 7 B.C.R. 385.

—Division Court appeal—Certified copy of
proceedings—Filing—Notice of appeal—
Extension of time—Excuse for delay.]—An
crder refusing a new trial of a Division
Court plaint was made on the 25th August;
tle clerk certified a copy of the pmceeg;lng:
on the 20th August, and it was filed in the
High Court on the 4th September; notice
of appeal was not given for the October
sittings of the High Court (Divisional
Court); but on the 12th October, 1900, the
appellant obtained an order in the Division
Court extending the time for filing the
certified copy of the proceedings, and on
the 17th October obtained and filed another
copy, and gave notice to the opposite party
of having done so and of the appeal for the
November sittings:—Held, that the order
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extending the time was inoperative be-
cause the certified copy had already been
filed; ‘and, the delay in giving nofice of
appeai not having been accounted for, the
appeal must be quashed.

Heise v. Shanks, 1 O.L.R. 48.

~—Bxtending time for perfecting a; —
How application should be md:] —?mp-
peal was not entered in time for the sit-
tings of the Full Court for which the
notice of appeal had been given, and on
an application to the Full Court to extend
the time for leave to appeal for next sit-
ting, it was:—Held, that when the Full
Court is sitting such an application is pro-
perly made to it.
ecredy v. Quann, 9 B.C.R. 117,

—Extension of time—Jurisdiction—Secur-
ity for costs—Application for—No waiver
of right to object that appeal not brought
m time.]—The Court has no jurisdiction to
extend the time limited by s. 76 of the
Supreme Court Act, as amended by B.C.
Stat, 1899, e. 20, for giving notice of ap-
peal. A respondent by applying for secur-
ity for the costs of appeal does not waive
his right to object that the appeal was not.
brought in time.
Sung v. Lung, 8 B.C.R. 423.

—Appeal to Supreme Court after lapse of
sixty days—Special circumstances,] —The
appellant allowed the delay of 60 days,
from the date of judgment rendered by the
Court' of King’s Beneh, to elapse without
applying for leave to appeal to the
Supreme Court. Subsequently, it obtained
leave to appeal to the Privy Couneil, It
row moved for leave to appeal to the
Suprnme Court, and offered to desist from
its appeal to the Privy Council, if the pre-
sent motion was granted:—IHeld, that the
‘‘special circumstances’’ referred to in s.
42 of the SBupreme and Exchequer Courts
‘Act, are eircumstances which would make
it unreasonable to impute the failure to
act within the preseribed time to the negli-
gence of the party seeking the appeal, e.g.,
illness, absence, ignorance of the render
ing of the judgment, inability owing to
poverty to find sureties within the pre-
sgnbed delay, but not circumstances which
did not prevent the application from being
mlq. within the proper delay.

City of Montreal v. Montreal Street
:l:allwuy Co., 11 Que. K.B. 325, 5 Que. P.R.

—Ext of time—Intention to appeal
- -SBuspex of p d ]—Upon an
application to extend the time for appeal-
ing from the Court of Appeal to the
fupreme Court of Canada the applicant
must show a bona fide intention to appeal,
held while the right to appeal existed and
a suspension of further proceedings by
reason of some special circumstances. No
such case having been made out here, and

the Court not being impressed with the
merits of the defence, leave to extend the
time was refused,
In re Manchester Economic Building
Soeciety (1883), 24 Ch. D. 489, followed.
Smith v, Hunt, 5 OL.R. 97 (Moss,
(C.J.0.).

—Extension of time—Failure to give secur-
ity in time.]—After judgment was given
declaring the plaintiff entitled to the value
of eertain bonds, which the defendant had
failed to deliver over, such value to be de-
termined by a reference to the local Mas-
ter, and after a long interval without any-
thing having been done under the refer-
ence, it was transferred to the Master in
Ordinary, and after the finding of the
Master, and appeals and cross appeals
therefrom, the plaintiff for the first time
claimed interest on such value from the
date of the breach, and moved to have the
judgment amended so as to include such
interest, which was disallowed, whereupon
the plaintiff gave notice of appeal to the
Court of Appeal, but did not furnish the
necessary security until after the time for
appealing had elapsed, the Court, under the
cireumstances, refused to extend the time
for the allowance of the security, and tha
setting down of the appeal.

Ray v. Port Arthur, 7 O.L.R. 737 (Osler,
T,

—Appeal to the Supreme Court—Security
Bond—Insufficiency—Extending  time.]—
If a security bond given to guarantee the
costs of an appeal to the Supreme Court is
“ound insufficient by the Registrar of that
Court and a delay is granted by him to
furnish another bond, a Judge of the Court
of King's Bench can enlarge the delays for
perfecting the appeal.

Armstrong v. Beauchemin, 6 Que. P.R.
128 (Hall, J.).

—Notice of appeal—Extending time.]—
Under the present practice relief will be
granted against a slip in practice, such as
in this instance the failure to give notice
of appeal in time, whenever the justice of
the case requires it, and no injury to the
cpposite party which cannot bhe ecom-
pensated for by costs or otherwise has re-
sulted. In considering what justice re-
quires in such a case, regard is to be had
to the bona fides of the applicant; the
delay, whether great or trifling, as affect-
ing the question of prejudice to the oppo-
site party; and, especially where the appli
cation is made after default, whether the
appeal appears to be groundless or frivol-
ous, Where, therefore, a bona fide inten-
tion to appeal had been made ont, the
points raised were open to argument, and
the delay was very short, no sittings of
the Court having been lost, leave to serve
notice of appeal was given.

Ross v. Robertson, 7 O.L.R. 464 (Osler,
J.A).
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Extension of time for appeal — Creditor
applying to file claim long after date of
order of confirmation.]—A scheme of ar-
rangement between a railway company and
its creditors had been confirmed by order
of Court after the company had complied
with all the requirements of the statute
and the rules ofe%ourt made thereunder, and
after notice given to all parties interested.
Furthermore, as the confirmation had been
opposed, enrolment of the scheme and the
order of confirmation was not made until
the expiry of thirty days after the date of
the order confirming the scheme, and after
notice of the said order had been published
in compliance with Rule 60 of the Rules
and Orders regulating the practice of the
Court. Following upon that new proceed-
ings were taken, and an order obtained, on
behalf of the company, for the sale of the
railway, and it was sold thereunder. More
than fifteen months after the scheme was
confirmed, by a judgment of the Court, al-
though the fact of such confirmation had
hecome known to him some four months
Lefore he applied, a creditor of the iailway
applied for an extension of time for appeal-
ing from the judgment confirming the
scheme, The Registrar in Chambers, in view
of the facts above stated, refused the credi-
tor’s application:—Held, on appeal from the
decision of the Registrar, that the applica-
tion was properly refused.

Re Atlantic and Lake Superior Railway
and North Eastern Banking Co., 13 Can.
Exch. R. 127.

— Decision of Gold Commissi — Appeal
from, to territorial Court—Deposit of ap-
peal books—Extension of time.]—

Grant v. Treadgold, 2 W L.R. 484 (Y.T.).

—Extension of time for—Explanation of
delay—Special circumstances.]—
Moore v. Shackleford, 8 W.LR. 1 (Y.T.).

~—Extension of ti Special ci t
—Absence of solicitor for appellant—Mem-
ber of Parliament.]—

Stone v. Goldstein, 11 W.L.R. 386, 530
(Y.T.).

—Notice of appeal—Extending time for—
Discretion,[—

Alaska Mercantile Co. v. Ballantine, 1
W.LR. 504 (Y.T.).

~—Extension of time—Mistake of solicitor—
Special circumstances.]—
Munroe v. Morrison, 4 W.L.R. 31 (Y.T.).

—Time for appealing—Notice of appeal—
Vacation.]—

Thompson v, Sparling, 6 WL.R. 143 (Y.
7).

—Motion to extend time for allowance of
security—Jurisdiction of single Judge.]—
A judge of the Court of Appeal has no
jurisdietion to extend the time for the

allowance of the security on a pending
appeal to the Supreme Court in a case
where no such appeal can be brought with-
cut leave. But the full Court of Appeal or
the Supreme Court can grant leave or
allow the appeal under s. 42 of the
Supreme Court Aect, R.S.C. 1886, c¢. 135,
rotwithstanding the expiration of the time
limited by s. 40 of that Aet, as amended
by 50-51 Viet. c. 16, s. 57 (D.), and Sche-
dule A.

Tabb v. Grand Trunk Railway Company,
8 O.L.R. 281 (Osler, J.A.), :

—Extension of time—Ex parte order un-
reversed.] —An order extending the time
for appeal, made ex parte, is not a null-
ity; and, if not set aside, the Court will
hear an appeal taken under it.

Re Welch, 36 N.B.R. 628,

—Motion against verdict—Notice of—En.
largement of time.]—An application for
enlargement of the time for giving notice
and made returnable within ten days
of motion against a verdict, etc., under
Con. Stat, 1903, e. 111, s. 372, on the
ground that the transeript of the steno-
graphic report of the trial had not been
filed, should be supported by an affidavit
rhowing that the transeript is necessary
to enable counsel to prepare the notice.
MeCuteheon v, Darrah, 37 N.B.R. 1.

—From ruling of taxing officer—Costs of
interlocutory examinations—Time—Exten-
sion.]—Semble, that no appeal lies from
the decision of the senior taxing officer at
Toronto, under Con. Rule 1136, as amended
by Con. Rule 1267, as to the allowance of
the costs of interlocutory examinations:—
Held, that if an appeal lies, it must be
cither under Con, Rule 774 or 767—prob-
ably the latter—and, under either, notice
of appeal must be given within four days
and made returnable within ten days
after the decision complained of; and
notice in this case not having bheen given
in time, an extension should not be
granted, having regard to the character
of the decision complained of—a ruling
against allowing the costs of examining
more than one of the plaintiffs for dis-
covery.

Mann v, Crittenden, 11 O.L.LR 46 (Ang-
lin, J.)

—N.8. Collection Act—Appeal from exam-
iner to County Court—Limitation of time—
Prohibition.]—Under the provisions of the
Collection Act, RS, 1900, e. 182, s. 32,
“‘notice of appeal must be served upon the
solicitor of the respondent or upon the re-
spondent personally within ten days of the
date of the decision appealed from.”’ No
notice was given within the ten days and
the Judge of the County Court subsequently
made an order ex parte extending the time.
The appellant failed to prorecute his ap-




peal within the period of thirty days pre-
scribed by s. 33 as amended by Acte of
1901, ¢. 15, and a writ of prohibition was
applied for:—Held, that the Judge had
power on proper application to extend the
time for giving notice of appeal, but that
such application should be made within the
period of ten days prescribed by s. 31.
Also, that it was not within the power of
the Judge to adjourn the matter to a date
beyond the thirty days and then make an
adjudication, and that the writ of prohi-
bition should go.
MecLure v, Parker, 39 N.S.R. 413.

—Order extending time—Jurisdiction.]—
The Court refused to entertain a motion to
quash the appeal on the ground that it had
not been taken within the sixty days lim-
ited by the statute and that an order by a
Judge of the Court appealed from after the
expiration of that time was ultra vires and
eould not be permitted under s. 42 of the
Sull):l;eme and Exchequer Courts Act, R.S.C.
e. 135,

Temiscouata R.W. Co. v, Clair, 38 8.C.R.
230, 6 Can. Ry. Cas. 367.

—To SBupreme Court of Canada—Extending
time for appealing—Leave to appeal.]—
Time for allowing appeal extended, and
the security approved of and allowed, un-
der s. 71 of the Supreme Court Act, R.8.C
1908, ¢. 139, although this might have been
done by a single Judge of the Court of Ap-
peal, since the failure to come within the
proper time, under sec. 69, arose from the
impression that leave to appeal was neces-
sary, and no Court was sitting during that
time to which the application for leave
could have been made. Also leave to ap-
peal granted, if necessary, valeat quantum,
under &, 48 (e) of the Supreme Court Act.

Hamilton Steamboat Co. v. MacKay, 15
O.L.R. 184,

—Appeal to Divisional Court—Division
Court appeal—Filing certified copy of pro-
ceedings—Extension of time.]—A Divi-
sional Court of the High Court, which is
the Court for hearing Division Court ap-
als, has no power to extend the time
imited, by s. 158 of the Division Courts
Act for filing the certified copy of the
Emceedﬁngn in the Division Court, and
as no power, under sub-s. 2 of s. 158 (as
added by 4 Edw., VII, e. 12, 5. 2), or
otherwise, to extend the time for setting
down the appeal until it is seized of the
appeal by the filing of the certified copy,
the time for filing which may be extended
by the Judge in the Division Court.
Whalen v. Wattie, 16 O.L.R. 249 (D.C.).

—Extending time for giving notice—Delay
in moving.]—Where the intending appel-
lant had allowed three months to elapse
from the expiry of the time for giving
notice of appeal before moving for an ex-
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tension of time, and no important prineiple
of law was involved, and the amount of
the judgment was small:—Held, that the
trial Judge had properly exercised his dis-
cretion in refusing to extend the time for
giving notice of appeal.

Hill v. Barwis, 1 Alta. 514,

—Power to extend time.]—S. 151 (3) of
the Mining Act of Ontario, 1908, provides
that unless an appeal (to a Divisional
Court of the High Court) is set down and
a vertificate of such setting down lodged
within a specified time, ‘‘the appeal shall
be deemed to be abandoned:—Held, that
‘‘deemed’’ means nothing less than ‘‘ad-
judged’’ or “‘conclusively considered’’ for
tho purposes of the legislation. And where
the time for lodging a certificate had ex-
pired and no certificate had been lodged
when a motion to quash an appeal which
had been set down eame on for hearing, the
appeal was quashed, the Court having no
power to extend the time. Reekie v. Me-
Neil (1899), 31 O.R. 444, followed.

Re Rogers and McFarland, 19 O.L.R. 622.

—Appeal to Privy Council—Stay of execu-
tion—8ecurity.] —Where after judgment on
appeal to the Supreme Court of Canada th'e
losing party proposes to appeal to the Judi-
cial Committee of the Privy Council the
Court will order proceedings on such A_)uglg-
ment in the Court of original jurisdietion
to be stayed on satisfactory security being
given for the debt interest and costs.

Union Investment Co. v. Wells, 41 Can.
S.C.R. 244,

IV. INSCRIPTION AND NOTICE.

‘ —Service.]—The inseription on appeal can-

not be served on the adverse party before
it has been filed in the Superior Court; if
it is the inscription will be set aside on
motion therefor.

Gagnon v. Bourgouin, 11 Que, P.R. 123
(K.B.).

—Service.]—The costs of a motion to set
aside the inscription not previously filed
will be allowed when the appellant has
since properly filed it; all proceedings on
the appeal taken before it was filed are
illegal and void.

Gross v. Racicot, 11 Que. P.R. 124 (K.B.).

—Appeal  bond—Judgment reversed by
King's Bench, but restored by Supreme
Court.]—The security in appeal is not dis-
charged until the matter mes finally
settled by the Court of last resort. Lowrey
v. Routh, M.LLR. 3 Q.B. 364, followed.
Bruneau v. Généreux, 11 Que. P.R. 277,

Application to review judgment—Time—
Delay in obtaining copy of proceedings.]

Rex v. Wilson; Ex parte Burns, 2 ELL.R.
442 (N.B.).

|
(
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—h]oll summary conviction — Provincial
law,
See SuMmMmarYy CONVICTION,

~Inscription in review—Joinder of d

there was therefore no right of appeal in
nn{ case.

ndependent Order of Foresters v. Mae-
kenzie, 3 Sask. R 13, 13 W.L.R. 409,

ings—Deposit.]—When the parties have, by
consent, proceeded to try the ‘rrinei 1
action, the action on warranty and the in-
tervention as if there had been only one
cause, and there has been a common enquéte
and one judgment rendered, one inserip-
tion in review and a single deposit are
sufficient.
Anderson v. Smith, 11 Que. P.R. 416,

—Not perfected—Motion to dismiss.]—
Plaintiffs having given notice of appeal to
the Court en banc, neglected to perfect the
appeal within the time limited, and the de-
fendant moved to dismi It was objected
on the authority of Griffin v. Allen, 11 Ch.D.
913, that no costs of the motion should ve
allowed, as no aemand had been made for
costs of the appeal:—Held, that Griffin v.
Allen, supra, did not lay down the estab-
lished practice in these matters, but merely
indicated the course the Court would pursue
in such cases, and no such practice having
been established in this Court, the applica-
tion should be allowed with costs, but the
rule in Griffin v. Allen was a very proper
one, and in the future the Court would
not, in the absence of good cause, al-
low costs of an application to dis-
miss for want of prosecution of an appeal,
unless the applicant has made a previous
demand for costs of the appeal, which has
not been complied with,
Wessell v. Tudge, 2 Sask. R. 231,

—Surrogate Court—Amendment of notice
of appeal.]—Appellants, being dissatisfied
with  an order of the Surrogate
Judge, gave nmotice of appeal there-
from “to a Judge of the Supreme
Court of Saskatchewan,” and of intention
“to move to the presiding Judge in Cham-
bers on.” This notice was given on the last
any for appealing. On the hearing of appeal
it was objected that tne appeal was not
taken to the proper tribunal, under the
Surrogate Lourts Act, and on this objection
being made an application was made to
amend the notice:—Held, that the appeal
iven by the Surrogate Courts Act is to a
g:ldge of the Supreme Court sitting in
Court, and as rules have been promulgated
fixing the sittings of Court for each judicial
district, the appeal is to a Judge sitting in
Court at such ap) inted times, and as the
notice here evidently contemplated the
Judge in Chambers as the tribunal to which
the appeal was to be taken it was irregular,
and no action could be taken upon it. 2.
That inasmuch as the time for appeal had
expired and the rirht of appeal was gone,
no amendment could be made in the notice

of appeal. 3. That in any event the subject
mntre

r in question did not exceed $200, and

Inf by agent of a society—
Notice of appeal in name of the society—
Service of notice on justices for respond-
ent.]—1. Where an information is laid in
the name of an individual describing him-
self as the agent of a society named, the
society does not thereby become a party to
the proceedings and it has no loeus standi
to lpﬂenl from the justice’s order dismiss-
ing the charge. 2. The notice of appeal
must in such cases be taken in the name of
the agent personally, otherwise it may be
quashed. 3. Where a notice of appeal
under the summary convictions clauses is
served on the justice who tried the case,
instead of on the respondent, it must show
on its face that it is so served on the
Jjustice for the respondent.

Canadian Society v. Lauzon, 4 Can, Crim,
Cas. 354 (Bélanger, J.).

—Appeal from summary conviction—
Notice—Sufficiency thereof.]—A notice of
appeal from a summary conviction neither
addressed to mor served upon the prosecu-
tor, but addressed to and served upon one
only of two convicting justices of the
peace, is insufficient though it appears that
when the notice was so served the justice
upon whom it was served was verbally in-
formed that it was for the prosecutor.
Hostetter v. Thomas, 4 Terr. L.R. 224,

—Inscription in review—Return of notice
of inscription.]—The fact that notice of in-
seription in review was served on the op-
posite party within the eight days allowed
for making the deposit, but not returned
into Court within such delay, is not a
ground for rejecting the inseription, and a
motion to reject such inscription will be
dismissed, where it is shown that the
notice, after service, has been filed on the
nearest following judicial day after tha
expiration of the eight days.
Me¢Donald v, Vineberg, 3 Que. P.R. 548,

—8ettlement of book — Appointment —
Onus. |—Having regard to Rules 708 et seq.,
relating to appeals to the Court of Appeal,
the burden of procuring from ‘¢ the Court
appealed from, or a Judge thereof '’ (Rule
798), an appointment to settle the appeal
case or hook, the parties being unable to
agree, is upon the appellant. Rule 701 (3)
enables the respondent to move in the
matter, if so disposed; but it is the ap-
pellant’s duty to enter the case with the
registrar and set down the appeal for
argunment; this he cannot regularly do
without depositing the appeal books (Rule
812); and before they are deposited the
case must be settled.

Oatman v. Michigan Central R.R. Co., 1
O.L.R. 636.
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—From Division Court—Notice of setting
down and grounds—Failure to give—
Amendment—New notice—Time.] —Where
the defendants, appealing from the judg-
ment of a Division Court, procured and
filed a certified copy of the proceedings
within the two weeks preseribed by s. 158
of the Division Courts Aet, R.8.0. (1897),
e. 60, and set down the appeal to be heard
at an unnecessarily early sittings of a Di-
visional Court of the High Court, but
neglected to give the plaintiff notice of
the setting down of the appeal and of the
grounds of it, the Court, upon objection
taken by the plaintiff when the appeal
came on for hearing, postponed the hearing
until the next sittings, for which the de-
fendants were still in time, in order that
they might give a proper notice:—Semble,
that so soon as the certified copy of the
proceedings is filed, if filed within the
proper time, and the case is set down, if
set down within the proper time and for
the proper Court, the appeal is properly
lodged, and the other matters are matters
done in the Appellate Court as to which the
Court may have the power of amendment
or enlargement of the time.

Smith v. Port Colborne Baptist Churen
Trustees, 1 O.L.R. 195,

—Parliamentary elections — Recount of
votes—Notice of appeal.]—The notice of
appeal from the decision of a County Court
Judge ugon a recount of votes under s. 129
(1) of the Election Act, need not be signed
by the appellant candidate personally, but
may be signed by his solicitor or agent
on his behalf. Where both candidates ap-
| from the decision of the County Court
udge, and the result of the appeal of one,
first heard and determined, is to give his
opponent a majority, the appeal of the
other will be heard and determined, al-
though it cannot change the result except
by inereasing the majority., Neither appeal
having been limited to particular ballots,
it was open to the candidate whose appeal
was first determined to object, when his op-
ponent’s appeal was being heard, to certai:
allots not previously objected to.
Re North Grey Provineial Election, 4
O.L.R. 286 (C.A.).

~—From Burrogate Court—Oourt of Appeal
—Form of notice and bond—Motion to
quash.]—On a motion to quash an appeal
from a Surrogate Court to a Divisional
Court subsequent to the passing of 58 Viet.
e. 18, s. 45 (0.), which transfers such ap-
peals from the Court of Appeal to a Divi-
sional Court, on the ground that the notice
of al did not specify the Court, to
which the appeal was taken and that tle
bond filed followed the surrogate form ‘‘to
the Court of Aprenl":~Held., that the
intention to appeal expressed in the notice

was sufficient, and that the words ‘‘the
- Court of Appeal’’ in the bond might be

read as an equivalent of ‘‘the proper ap-
pellate tribunal.’’
Taylor v. Delaney, 3 O.R.L. 380.

—Sufficiency of notice—Non-prosecution of
appeal, excuse for.]—Rule 460 of the Judi-
cature Ordinance, C.O. (1898), e¢. 21, pro-
viding for two clear days’ notice of motion,
except by special leave, applies to motions
to the Court en bane. An appellant is ex-
cused for not having proceeded with the
appeal by the fact that the original docu-
ments from which the appeal book is to be
prepared have remained in the respondent’s
possession, he having neglected to file them
in the Land Titles Office, as directed by the
order appeal from,
Re Donnelly Tax Sale, 5 Terr. L.R. 270.

--Late entry—Refusal of consent—Confir-
mation.]—The defendants on the 19th May
gave notice of an appeal to the Court of
Appeal from a judgment delivered on the
22nd April, and gave security on the 22nd
May. Reasons of appeal were not served
till the 10th September, and reasons against
appeal not till the 13th October. The next
sitting of the Court of Appeal was set for
the 10th November. The appeal case was
not prepared in time to enter the case oa
the 6th November, and the plaintiff’s so-
licitor refused to consent to its being en-
tered without econsent on the 17th No-
vember, and a motion was made to confirm
the entry:—Held, that the plaintiff’s so-
licitor should have consented to the pro
posed entry on the 10th November, and the
subsequent entry should be confirmed; and
as both parties were nearly equally blame
able for delay, there should be no costs.

MeLaughlin v. Mayhew, 5 O.L.R. 114
(saclennan, J.).

—Release of seizure—Inscription in review
Discl of jud 1—1. If release
of an attachment has been granted and the
plaintiff appeals and the parties in whoso
favour the release has been granted dis-
claim the judgment, the Superior Court is,
notwithstanding such diselaimer, no longer
seized of the cause and can take no notice
of subsequent incidental proceedings so
long as the appeal is pending. 2. A motion
dismissed for a reason not urged by the
parties, will be dismissed without costs.
Lamothe v. Piche & Brown, 5 Que. P.R.

172,

—Notice of intention to appeal—Time—
Pronouncing or entry of judgment.]—A
judgment in & mechanic’s lien action, tried
by a loeal Master, was signed on the 12th
March, but dated the 24th February, being
the day on which the Master had signed a
memorandum of his findings, a copy of
which he the same day sent by mail to
the solicitors for each of the parties, The
memorandum contained no reference to
costs of the action, but they were disposed

-t s —
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of by the jndgm:nt as ligu;l:d. ‘.There was

no arrang s and
the Master that his findings were to be sent
by mail:—Held, that the month within
which notice of intertion to appeal from
the judgment must, by Rule 799, be given,
ran from the signing of the judgment on
the 12th March.

Wallace v. Bath, 7 O.L.R. 542 (Osler,
J.A).

—Notice of —8ittings for which given.]—A
final judgment was pronounced and entered
on 27th July; notice of appeal to the Janu-
ary sitting of the Full Court was given on
24th October. A sitting of the Full Court
commenced according to statute on 3rd No-
vember:—Held, per Irving and Martin, JJ,
(Hunter, C.J., dissenting), overruling a
preliminary objection with costs, that the
appeal was brought in time.

Traders National Bank of Spokane v. In-
gram, 10 B.C.R. 442,

—From County Court—Motion against ver-

—Place of hearing in B, 0.]—Under the
B.C. SBupreme Court Act an appeal may
be taken to the Full Court sitting either
at Vietoria or Vancouver at the option
of the appellant.

eRner v. McQuade (No. 2), 11 B.C.R.
169,

—Inscription for appeal—Service of notice
-~Designation of judgment appealed from.]
~—The only formality necessary for bring-
ing appeals is by the filing of an inseription
in the office of the Court appealed from and
giving notice thereof within the time lim-
ited by Art. 1213 C.P.Q. (2) The inserip-
tion and notice are part of the proceedings
in the Court appealed from, and may be
served by a bailiff of that Court. (3) The
omission of the date of the judgment ap-
pealed from in the inscription is not fatal
to the proceeding, provided the judgment is
otherwise sufficiently designated.
McAvoy v. Willig, Q.R. 14 K.B. 59.

~Tr

dict—Grounds—Order to enter 1—
On a motion against a verdict in the Coun
ty Court, it is not necessary to serve the
grounds of the motion and the authorities
relied upon. The Court may order a non-
suit to be entered on an appeal from the
County Court, though no leave had been re-
served at the trial,
Miller v. Gunter, 36 N.B.R. 330.

—Motion against verdict—Notice of—
Printing.|—The Court will not hear a mo-
tion where the notice of motion exceeds
five folios ond is type-written and not
printed as required by 60 Viet. e, 24, s, 366,
Wilmot v. Macpherson, 36 N.B.R. 327,

—To SBupreme Court of Canada—Inscrip-
tion—-Security for costs.]—The case on ap
peal eannot be filed unless security for the
costs of the appeal is furnished as required
by . 46 of the Supreme Court Act. The

ving of such security cannot be waived

y the respondent, nor the amount reduced
by consent of the parties,

Holsten v, Cockburn, 35 Can, 8.C.R. 187.

' —Appeal per saltum—Time limit—Pro-
nouncing or entry of judgment.]—To de-
termine whether the sixty days within
which an appeal to the Supreme Court
must be taken, runs from the pronoune-
ing or entry of the judgment from which
the appeal is taken no distinetion should
be made between common law and equity
cases. The time runs from the pro-
nouncing of judgment in all cases except
those in which there is an appeal from
the registrar’s settlement of the min-
ules or such settlement is delayed be-
cause a substantia) question affecting the
rights of the parties has not been clearly
i of by such jadgment.

ounty of Elgin v. Robert, 36 Can.
8.C.R. 27.

of record.]—A motion for
an order to transmit the record in a cause
to the Court of King’s Bench (appeal
side) should be made to the Superior Court.
not to the Court of Appeal.

Wilson v. Carpenter, 8 Que. P.R, 157
(K.B.).

—Inscription in review—Judgment of Cir-
cuit Court—Assessment roll.]—A judgment
rendered by the Cirenit Court at the chef
lien of a district on a petition asking that
an assessment roll be quashed cannot be
taken for review before three Judges of
the Superior Court.

Noyes v. Village of Cowansville, 8 Que.
P.R. 426,

—Remitting record—Adding parties.]—A
judgment of the Court of Review remitting
the record to the Superior Court to enable
the plaintiff to bring certain parties into
the cause (in this case the heirs in an
action on pétition d’hérédité) is a final
judgment from which an appeal lies de
plano to the Court of King’s Bench.

Stevens v. Coleman, 8 Que. P.R. 414
(K.B.).

—Consolidation.] —When two causes be-
tween the same parties have been consoli-
dated for enqudte and hearing and one
judgment is given for the two, one inserip-
tion in review and a single deposit are
sufficient,

Levinson v. Heirs of Mark Axelrad, 8
Que. P.R. 242 (Ct. Rev.).

--Filing inscription—Delays.]—When the
last day for filing an inseription in review
falls on a Satur l{ service and filing on
the Monday following is valid.

Asselin v, Fréchette, 8 Que. P.R. 134 (Ct.
Rev.).
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~Inscription for review—Amount in con-
unt of deposit.]—(1) When
A judgment is rendered for less than $400
ir an action brought for a sum exceeding
that amount, a deposit of $50 with an in-
seription for review, by the defendant is
sufficient. (2) The additional $3 in cases
of judgments rendered elsewhere than at
Montreal or Quebec, is & matter betweer
the party and the prothonotary who makes
up and transmits the record. A charge
made by the prothonotary against the ad-
vocate of the party, tn an amount current
between them, is a sufficient compliance
with the law.
Michaud v. Michaud, 34 Que. S.C. 88.

—From County Court—Divisional Court—
Time.]—If a judicial opinion or decision,
oral or written, is not pronounced or de-
hver_ed in open Court, it cannot, until the
parties are notified of it, be said to be
ronounced or delivered within the mean-
ng of s. 57 of the County Courts Aect,
R.8.0. (1897), e. 55, requiring appeals from
the County Court to be set down for the
.ﬂut sitting of a Divisional Court commene-
lfng onﬂ:)r gftl';:ntho expi]rntion of one month
rom the judgment, order, or ision com-
e gk y , or decision com
Allan v. Place, 15 O.L.R. 148.

~—Inscription in review—Delays.]—When
the_lapt of the eight days on which the de-
posit for purposes of a review of a judg-
ment must be made is a non-juridical’ day,
and t:he day following is a Saturday, the
deposit can be made on the first juridieal
day of the following week. In a real ae-
tion when the defendant has formally sum-
moned his auteur en garantie and the lat-
ter has taken his fait et cause and con-
tested the demand but the prineipal de-
fendant has not been made a party the
judgment maintaining the action can be
inseribed in review by the grant alone.
An inseription in review by a party acting
in the capacity of tutor ratified by an order
of the Court on advice of a family council
is as valid as if made with a previous
lnghorintion.
rown v. MclIntosh, Q.R. 31 Ref

(Ct. Rev.). 9 kI

—*‘Decision,’’ meaning of—Time for tak-
ing appeal.]—In a proceeding under the
Water Clauses Consolidation Act (1897), be
fore the County Judge, on appeal from the
Jected inter alia to the jurisdiction of the
learned County Court Judge, who ' over-
ruled the objection and proceeded with the
hearing, reserving his decision on the peti-
tion generally. Respondents appealed with-
in the 21 days given in s, 39 as the time
within which an appeal must be taken
from the decision of any Supreme or
County Court Judge on any proceeding
under the Act:—Held, by the full Court,
that the term ‘‘decision’’ as used in s. 39

means final disposition of the whole case
before the Judge on appeal from the Water
Commissioner.

Bole v. Roe, 13 B.C.R. 215,

—County Court—Delivery of judgment and
taking out formal order.]—The time for
taking an appeal from an orth‘nnﬁ é:d‘-
ment of the County Court to the fu urt
commences from the date of the delivery
of judgment, and not from the date of
taking out the formal order. A judgment
in replevin is not a special judgment under
Order XXIII,, Rule 1.
Kirkland v. Brown, 13 B.C.R. 350.

—Exhibits—Motion to dismiss from record
—.Oase inscribed in appeal.]—The filing of
the inseription in appeal and the giving of
security remove the record from the juris-
dietion of the Superior Court, a motion to
dismiss some exhibits from the reeord,
which has been fyled after the enquete
and merits of the case and which has not
been referred to in any of the depositions,
cannot be then entertained.
Page v. Connolly, 10 Que. P.R. 101.

—Not perfected—Motion to ]—
Plaintiffs having given notice of appeal to
the Court in bane, neglected to perfect tho
appeal within the time limited, and the
defendant moved to dismiss. It was ob-
jeeted on the authority of Griffin v. Allen,
11 Ch.D. 913, that no costs of the motion
should be allowed, as no demand had been
made for costs of the appeal:—Held, that
Griffin v. Allen, supra, did not lay down the
established practice in these matters, bu
merely indicated the course the Courl
would pursue in such cases, and no such
practice having been established in this
Court, the application should be allowed
with costs, but the rule in Griffin v. Allen
was a very proper one, and in the future
the Court would not, in the absence of
good cause, allow costs of an application
to dismiss for want of prosecution of an
appeal, unless the applicant has made a
previous demand for costs of the appeal,
which has not been complied with.
Wessell v. Tudge, 2 Sask. R. 231,

—Jud t for P ds of
sale of immovables by sheriff under war-
rant of curator.]—(1) A judgment of dis-
tribution by the prothonotary of the pro-
ceeds of a sale of immovable property
abandoned for the benefit of creditors,
made by the sheriff under the warrant of a
curator, is subject to appeal under Art, 83)
C.P,, and is not a jmrgment in virtue of
Art. 879, nor of any of the articles re-
ferred to in Art. 890 of the same Code,
(2) A party who appears, by a notarial
deed of assig t, to have acquired the
rights of a creditor named in the regis-
trar’s certificate of hypothees in the case,
may institute such an appeal. (3) An ap-
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t who has given security within five

ys after filing the inseription to appeal,
may supplement it by further security,

ven a the delay, and both the bon

gether, if sufficient, will avail as the
security required under Art. 1213 C.P. (4)
Notice of an inseription to appeal from a
%ndgment of distribution, under Art. 830

.P., should be served upon all the parties
interested in the distribution, When the
sum distributed is the proceeds of the sale
of abandoned property, the curator of the
insolvent debtor has a sufficient interest to
move for the rejection of the appeal, on the
ground that notice thereof has not been
served on all the parties entitled to it,
and the Court may, in such a case, order
the anellnnt to serve the notice according-
ly within a preseribed delay

Bousquet v. Henderson, 17 Que. K.B. 550.

—Consolidation of appeals.]—Two appeals
to the Supreme Court of Canada from the
judgment of a Provineial Court of Appeal
upon separate appeals made in the same
case from separate orders,

Emperor of Russia v. Proskouriakoff, 18
Man. R. 143,

—Cross-appeal—Relief against party not an
appellant.]—Rule 652 (a) of the King’s
Bench Act, RS.M. (1902), ¢. 40, does not
apply when the party against whom the
respondent in an appeal seeks relief is not
an appellant. Tt is not sufficient in such
a case for the respondent to serve upon
such non-appealing party a notice under
said rule, but he must set down a substan-
tive cross-appeal.

Bent v. Arrowhead Lumber Co., 18 Man,
R. 277.

—Appeal to Supreme Court of Canada—
Failure to give security.]—Pending an ac-
tion a sum of money was paid into Court
by defendant, which money represented
land, the subject matter of the action, The
defendant having been successful on the
trial, and on appeal, applied for payment
out of the money. The plaintiffs had
given notice of an appeal to the Supreme
Court of Canada but had not furnished se-
curity as required within the time limited.
An application for payment out befors
time for giving security had expired had
previously been refused on account of the
appeal. On a renewed application for pay-
ment out:—Held, that an appeal to the
Supremo Court of Canada cannot be con-
sidered as brought or entered until security
has been furnished and as no security had
been given the defendants were entitled to
an order for payment out.

Huggard v. Ontario & Saskatchewan
Land Corporation, 1 Sask. R 405,

~—Waiver—New action.]—A party who has
inseribed his ease before the Court of Re-
view does not aequi in the judgment of

the Superior Court rejecting his claim by
fyling in the Exchequer Court of Canada
the same claim against the owners of a
tug which is advertised to be sold, said tug
ng the cause of the damages sued for.
Webster v. International Paper Co., 10
Que. P.R. 375.

~—8tay of proceedings pending appeal.]—-
An application for a stay of proccedings is
generally an application for an indulgence,
and the applicant should pay the costs,
Alexander v, Walters, 14 B.C.R. 250.

—Appeal to Privy Council—8ecurity-—Pay-
ment of money into Court.]—Where the
security required upon an appeal to the
Privy Council is given by payment of
money into Court, instead of by a bond in
the penal sum of $2,000, as provided by
Con. Rule 831, the sum paid in must not be
less than $2,000, having regard to the pro-
visions of s. 2 of R.8.0. (1807), ¢. 48; the
explicit language of the section cannot be
beld to be varied by the general words of
Con. Rule 833,

Florence Mining Co. v. Cobalt Lake Min
ing Co., 19 O.L.R. 342,

—Inscription in review—Delay—Transmis-
sion by mail.]—The inscription (accompan-
ied by a cheque for the deposit) in review
from a judgment rendered in the Distriet
of Ottawa, filed three days after the ex-
piration of the delay prescribed by Art.
1196 C.P.Q., is valid if it appears that it
was posted, addressed to Montreal, within
the five days from the date on which the
Jjudgment was pronounced, that is to say,
in time to be received, in the ordinary
course of transmission, by the prothonotary
of the Court of first instance and the delay
18 to be imputed to the postal officials.

Fournier v, Providence Fire Assur, Co.,
Q.R. 35 8.C. 310.

—Dismissal for default.]—A Judge sit-
ting in Chambers has no power to grant
an application to have set aside a judg-
ment of the Court dismissing an appeal for
failure by the appellant to file his factum
within the time preseribed.

Ouimet v. Fleury, 10 Que. P.R. 325.

V. PRELIMINARY OBJECTIONS.

—Petition for review—Service—Indul-
gence.]—The party who neglects to serve,
with the petition for review of a indgmont,
the prothonotary’s certificate of its havin

been filed, may obtain leave to serve an

file such certificate. If the prothonotary’s
cerifitate does not show the date of de-
posit of the petition the certificate is suf-
ficient if the record proves such date, and
the plaintiff is not prejudiced, the Judge,
having under the provisions of the new
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Oode of Procedure very large powers of
amendment in matters of procedure.
Breton v. Chabot, 18 Que. 8.C. 154 (8.C.).

—From summary conviction—En of—
Time of giving recognizanc -4

|
|

e—Quashing |
appeal—R.8.B.C, 1897, ¢, 176.]—The recog- |

nizance required by s. 71 (¢) of the B.C.
Summary Convictions Aect, on an appeal to

a County Court from a summary conviction, |

must be entered into before the appesl is
entered for trial; and the giving of the
recognizance thereafter, but before the sit-
ting of the Court, is insufficient.

The Queen v, King, 4 Can. Cr. Cas. 128;
7 B.C.R. 401,

—Objection to larity.]—An objection

on the ground of irregularity in the pro-

ceedings leading up to an appeal, eannot

be taken on the argument of the appeal.
Steele v. Ramsay, 1 Terr. L.R. 1.

owing to the failure of tne appellant to
furnish security for costs on the date fixed,

—Waiver—Statement of claim—Irregular-
ity — Validating order — Compliance with
terms.] —After the delivery of the state-
ment of claim an order for particulars was
made, and the time for delivering the de-
fence was extended until the expiry of six
days after the delivery of the particulars.
Before this period had elapsed, and before
iy statement of defence had peen deliv-
ered, and more than four weeks after the
appearance, the plaintiff without leave and
without the defendant’s consent, delivered
an amended statement of elaim:—Held,
that the delivery of the amended state-
ment of elaim was irregular under Rule 300.
An order was made, upon the defendant’s
application to set aside the amended state
men of claim for irregularity, validating
the delivery of it, but directing that the
plaintiff should pay the costs of the motion

| and other costs occasioned by the irregular-

ity, and that until payment of such costs

| further proceedings on the charges intro-
-—Security for costs—Default.]—When, |
| or if such costs should not be paid within

the appeal has been declared abandoned, |

the npgcllnnt cannot bring a fresh appeai
from the safe judgment before paying the
costs of the former appeal.

Cain v. Bartels, 10 Que. K.B. 323.

—8urrogate Court appeal—Security for
costs—Aflidavit.] —An appeal to a Divis-

duced by the amendment should be stayed,

one month after taxation that the amend-
ments should be struck out. Mere
compliance with the terms of an order, by
the party to whom an indulgence or relief

| is granted on terms, does not preclude him

from moving against the order. )
Anthony v. Blain, 5 O.L.R. 48 (Meredith

| €J.).

ional Court for an order of a Surrgote |

Court is not duly lodged and will be
quashed if security has not been given and
an affidavit of the value of the property
affected filed, as required by Rule 57 of
the Burrogate Court Rules of 1902, which
are made applicable by s. 36 of the Surro-
gate Courts Act, R.S.0. 1897, c. 59, not-
withstanding the provisions of Con. Rule
825 that no security for costs shall be re-
quired on a motion or appeal to a Divis-
ional Court,

In re Wilson, Trusts Corporation of On-
tario v. Irvine, 17 P.R. 407 (1807) C.A.D.
15, applied and followed.

Re Nichol, 1 O.L.R. 213.

—Pgdlmlmry objection.]—Notice of «
reliminary objection to an appeal to the
ull Court (B.C.) must be served at least

one clear day before the time set for the

beg{inning of the sittings.
eGuire v. Miller, 9 B.C.R. 1.

—Appeal books.]—The pages of appeal
books should be numbered at the top of the
pnﬂel.

aggerty v. Lenora Co., 9 B.C.R. 6,

—Appeal bond—Motion to enlarge time Yor
filing.]—The time for filing an appeal bond
as fixed by the law and by a Judge canmot
be enl d, after the expiration of such
time limit on motion to that effect. See
Baron v. Vallee, 2 Que. P.R. 157.)
Laroeque v. Rosenthal, 5 Que. P.R. 386.

—Party not affected—8ale of substituted
lands.]—Where a person who might have
an eventual interest in substituted lands
has not been called to the family eouneil
nor made a party in the Superior Court on
proceedings for authority to sell the lands,
the order authorizing the sale is, as to
him, res inter alios acta does not preju-
dice his rights and, therefore, he cannot
maintain an appeal therefrom.
Prevost v, Prevost, 35 Can, 8.C.R. 193.

—From Probate Court (N.B.)—Party
aggrieved.]—A party aggrieved by a de-
cree of a Judge of probate in New Bruns-
wick may appeal therefrom although he did
not appear in the Court below.

Re Weleh, ?6 N.B.R. 628,

Accep and adoption of judgment—
Payment of money as directed.]—In an
action for an injunetion against a muni-
cipal corporation to restrain a sale of
lands to one C. and to compel it to sell and
convey the lands to the plaintiff, on the
ground that his was the highest tender
therefor, both plaintiff and C. having paid
deposits; the trial Judge held that the
plaintiff was entitled to an injunction re-
straining the sale to C., but that the cor-
goration could not be compelled to sell to

im and both the deposits were directed
to be returned. The corporation, havin
returned the deposits, appealed to a Divi-
sional Court and the plaintiff moved to

T SR
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quash the ngpen) on the ground that the
corporation had accepted and acted on the
judgment and that C. would not now ecarry
out the purchase:—Held, that the mere
payment of money, as directed by a judg-
ment, is not a bar to an appeal from that
judgment by the party making such pay-
ment: and mere obedience to a judgment,
not such as to signify conclusive aceept-
ance of its tenms, does not destroy the
right of appeal: and that here the repay-
ments of the deposits involved nothing in-
consistent with the relief, which the cor-
poration sought upon its pending appeal
and in no wise signified a conclusive sub-
mission to the judgment appealed from.
Held, also, that no change in attitude upon
C.’s part at this stage of the case could
debar his co-defendants from taking steps
by appeal to relieve themselves from an
onerous judgment whick they alleged had
been pronounced in error,

Philips v. City of Belleville, 10 O.L.R.
78, D.C.

178,

—County Court, N.B.—Summons for new
trial.]—The Court will not refuse to hear
an appeal because the appellant neglected
to take out a summons for a new trial in
the County Court until the time had ex-
ired for which the signing of judgment
ﬁnd been stayed, and did not ask for a
further stay or offer any excuse for the
delay, no term having elapsed. 8. 158 of
60 Viet. ¢. 24 (N.B. Supreme Court Act),
providing that the Judge, instead of direet
ing the jury to give either a general or
special verdict may submit questions of
fact and enter a verdict on the questions
answered, applies to the County Courts.

Read v. McGivney, 36 N.B.R. 513.

—Appeal from interlocutory
Time running in long vacation.]—The
thirty days limited by Art. 1211, C.P.Q,
for taking appeals to the Court of King’s
Bench from interlocutory judgments falls
under the exeception provided by the
eleventh elause of Art. 15, C.P.Q., and runy
during long vacation, between 30th June
and 1st SBeptember. (Lacoste, C.J.)
Poirier v. City of Montreal, Q.R. 14 K.B.
481,

—Record—Matter omitted.]—When two
causes were joined for the purposes of trial
under Article 202, C.C.P,, and an appeal
is taken from the judgment in one if the
record transmitted for the appeal does
not contain all the depositions and docu
ments filed according to their order in the
joint trial it should not, on that account,
e declared incomplete, and a motion to
that effect will be rejected if the deposi-
tions and documents do not relate to the
appeal and are of no importance in deeid-
ing it.

Bernard v. Carbonneaun, Q.R. 15 K.B. 287.
‘4

VI. New GroUNDS AND EVIDENCE.

;lh' Md:m-,?—Amdm'M t of notice.]—
8 a rule on argument of an ap-
peal mve to amend the notice of a p::l
will be given only for the purpose ofcor-
recting errors of dates untr other trifling
matters and on special terms,

Sexsmith v. Murphy, 1 Terr. L.R. 311,

—Practice on appeal—Supplementary evi-
dence—Objections not taken at trial—Am-
endment of pleadings.] —On the hearing of
the appeal, objection was taken for the
first time to the sufficiency of plaintiff’s
title, whereupon he tendered a supplement-
ary deed to him of the lands in question:—
Held, following The Exchange Bank of
Canada v. Gilman, 17 Can. S.C.R. 108,
that the Court must refuse to receive the
document as fresh evidence can not be
admitted upon appeal. Held, also, that
the defendant could not raise the question
as to the sufficiency of the plaintiff’s title,
for the first time on appeal. In this case
it appeared that the allegations and con-
clusions of the plaintiff’s declaration were
oeficient and the Court, under s. 63 of the
Supreme and Exchequer Courts Aet, or-
dered all necessary amendments to bs
made thereto for the purpose of determin-
ing the real controversy between the par-
ties as disclosed by the pleadings and evi-
dence,

Piché v. City of Quebee, Cass. Dig
(2 ed.) 497; Gorman v. Dixom, 26 Can.
S.C.R. 87, followed. City of Montreal v.
logan, Can, 8.C.R. 1.

—From County Court—New evidence on
appeal.] —Under Ontario Rule 498 the
Court may entertain an application to ad-
mit new evidence in a proper case on a
County Court appeal, notwithstandin
R.8.0. e. 55, s, 51, subs. 3, under whie!
such an application must be made before
the County Court, and this although the
time for applying for a new trial had ex-
pired,
Butler v. McMicken, 32 Ont. R. 422,

—Notice of appeal—Amendment
new trial.]—An amendment was allow
to a notice of appeal so as to ask ex-
pressly for a new trial, but only on the
grounds stated in the notice of appeal. An
amendment so as to set up the ground,
not stated in the notice, of the improper
admission of evidence taken on commis-
sion, was refused as it did not appear
from the Judge’s notes that objection was
made at the trial though the commis-
sioner had noted the objection,

Bdmonton v. Thomson, 1 Terr. L.R. 342,

—Non-direction—Point not submitted by
counsel at trial.]—Where counsel at the
trial abstaine from asking the Judge to
submit a point to the jury, a new trial
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will not be granted on the ground of non-
direction as to that point,

Waterland v. City or Greenwood, 8
B.C.R. 306. (Full Court).

—Introducing fresh evidence on appeal—
Practice.]—An application to admit fur-
ther evidence which might have been ad-
duced at the trial, should be supported by
the affidavit of the applicant indicating
the evidence desired to be used and setting
forth when and how the applicant eame
to be aware of its existence, what efforts,
if any, he made to have 1t adduced at the
trial, and that he is advised and believes,
that if it had been so adduced, the result
would probably have been different.
Marino v. Sproat, 9 B.C.R 335,

R civile—D dis d
since suit.]—The setting aside of a judg-
ment on the ground that the petitioner has
discovered, since action, letters of a nature
to change the judgment, cannot be de-
manded by requete civile, if such letters
were in his possession at the time of the
action,

Warin v. DeWertheimer, 5 Que. P.R. 462.

—New points on appeal—Jurisdiction of
court below.]—Questions of law appearing
upon the record but not raised in the Courts
below may be relied upon for the first
time on an appeal to the Supreme Court of
Canada where no evidence in rebuttal could
have been bought to affect them had they
been taken at the trial.

McKelvey v. Le Roi Mining Co., 32 Can.
8.C.R. 664.

—Amending Judge’s notes of evidence—
Practice.] —Where a party desires to in-
troduce on an appeal, evidence alleged to
have been omitte«g from the Judge’s notes
of evidence, he should first apply to the
Judge appealed from to amend his notes.
Rendell v. McLellan, 9 B.C.R. 328,

—Introducing fresh evidence.]—The de-
fendant in a civil action was tried and
acquitted on a criminal charge before the
hearing of an appeal therein, and on the
appeal his counsel moved the Full Court
to be allowed to read the verdiet of the
jury in the eriminal case. The Court re-
fused the motion.

Borland v. Coote, 10 B.C.R. 4903.

Same case in appeal, 35 Can. S.C.R. 282.

—Objection—Waiver,]—Where a respond-
ent, on an appeal to the Court below, has
failed to set up the exception resulting
from acquiescence in the trial Court ;ndg-
ment, as provided by Article 1220 of the
Code of Civil Procedure, he cannot, after-
wards, take advantage of the same objee-
tion by motion to quash a further appeal
to the Supreme Court of Canada. On an
application to vary the minutes of judg-

ment, as settled by the Registrar, for
reasons which had not been mentioned at
the hearing of the appeal, the motion was
granted, but without costs.

Chambly v. Willet, 34 Can 8.C.R. 502.

—New grounds,]—The argument of an
appeal to the Supreme Court of Canada
must be based on the facts and confined to
the grounds relied on in the Courts below.

Confederation Life v. Borden, 34 Can.
8.C.R. 338.

—New trial to raise new defence.]—If
the defendant on the trial of a cause
neglects to avail himself of a defence of
which he was apprised, and which he
could have then made if he had wished,
it is not open to him to move for a new
trial in order to make such defence.

Kennedy Island Mill Company v. Me-
Inerney, 36 N.B.R. 612.

—Issue—Substantial finding of—Submis-
sion of precise point—New trial.] —Where
the issue submitted to, and found by, the
Jury involves, and as a necessary sequenc?
determines the issue raised b{) the plead-
ing, a new trial will not be granted,
though the precise point was not sub-
mitted,
Porter v. Tibbits, 37 N.B.R. 25.

—New trial — Surprise.] — Defendant
agreed to ‘‘feed and winter'’ 47 young
cattle for plaintiff and to be responsible
for the loss of any of the cattle in any
other way than by death from ordinary
disease, Twenty-nine of the cattle died
and plaintiff cued for damages. At the
trial, plaintif had a verdiet on the
strength of evidence proving that the
stable in which defendant had kept the
cottle was too small for so many ecattle.
There was nothing in the statement of
claim to inform defendant upon what
grounds he was held liable, and he filed
affidavits to show that he had been unable
to ascertain such grounds on the examina-
tion of the plaintiff for discovery, also
that the stable, which had been taken
down and removed before the trial, had
been of quite sufficient size to accommo-
date the cattle:—Held, that there should
be a new trial on the ground of surprise
in the evidence produced by the plaintiff
as to the size of the stable. Costs to abide
the result of the new trial.

McLenaghan v. Hood, 15 Man, R. 510
(Dubue, C.J., and Perdue, J.).

VII. REVIEW AND REHEARING.

—Review—Judgment of Circuit Court—In-
tervention.] —There is no appeal to the
Court of Review from a judgment of the
Circuit Court dismissing an intervention
which asks for the release of certain goods

QECE RO O MO A v o - e .
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from a saisie- e, when the rent claimed
as well for the present as for the future
does not amount to $100.

ml.'a)bhh v. Kirnel, 11 Que. I.R. 153—Ct.

~Motion to adduce fresh evidence on ap-
peal.]—A party moving the Court of Appeal
for leave to adduce fresh evidence, must give
notice and serve affidavits in support:—Held,
in this instance, that, the party having
knowledge of a fraud, and not having been
reasonably diligent in exposing it at the
time, he should not be assisted in doing
80 on appeal. A strong and clear case must
be made out in order to gain such an indul-

gence.
Woodford v. Henderson, 15 B.CR. 495.

D, 4

Revie: P ervention.] —A  de-
anit of $50 with the inseription in review
y an intervenant is sufficient when his in-
terest in the subject matter of the interven-
tion does not amount to $400, and its object
is to obtain a declaration that the effects
seized for rent are not subject to the
privifege of the plaintiff as tenant.

Gelinas v. Finkelstein, 11 Que. P.R. 154.

—Loss of record—Inscription in review.]—
An inseription in review will not be struck
out because the record is missing.

Dupéré v. London & Lancashire Life As-
surance Co., 11 Que. P.R. 198,

—Practice—Concurrent findings of fact.]—
The Supreme Court of Canada will not in-
terfere with concurrent findings of two
Courts below on questions purely of fact
unless satisfled that the conclusions ap-
pealed from are clearly wrong.

Weller v. McDonald-McMillan Co., 43 Can.
8.C.R. 85.

—Admission of fresh evidence on appeal.]
—Where the order of a Court upon an ap-
peal has not been issued, the appeal is still
pending and within the control of the Court,
and the Court is at liberty, of its own
motion or on application, to recall the
opinion which has {:een pronouneed, and, on
a proper case, to admit further evidence
for the purpose of the appeal, under Con.
Rule 408. The rule which governs the ad-
mission of new evidence upon appeal is
fenced round with striet limitations. There
must be no remissness in adducing all pos-
sible evidence at the trial; the new evidence
must be practically conclusive; merely cor-
roborative evidence, evidence to admit
which would be merely setting oath against
oath, evidence obtained under suspicious
circumstances, or evidence which might
merely enable an opponent’s witness to be
cross-examined more effectively, will not
do; as a rule, the evidence must be of some
fact or document essential to the case, of
the existence or authenticity of which there
is no reasonable doubt, or no room for seri-
ous dispute. After an order had been pro-
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nounced by a Divisional Court nvmin1 the
judgment in the plaintif’s favour of an
Official Referee in an action to enforce a
mechanic’s lien, but before the order had
issued, the plaintiff applied for leave to ad-
duce fresh evidence to show that, by a mis-
take of his bookkeeper, certain items in re-
spect of materials furnished had been
char; as extras, whereas in fact the ma-
terials had been furnished under the con-
tract. The Divisional Court allowed the
evidence to be given, and, although it had
always been in the possession of the plain-
tiff, there being no suspicion of bad faith,
credited it, recalled the order pronounced,
and substituted an order aflirming the judg-
ment of the Referee—the evidence being
conclusive upon the question involved in the
appeal:—Held, that the discretion of the
Court was Properly exercised. Order of a
Divisional Court, 19 O.L.R. 428, affirmed.
Rathbone v. Michael, 20 O.L.R. 503 C.A.

—New trial—Misdirection as to contribu-
tory negligence—Practice—Judge’s charge
not excepted to at the trial or in first ap-
peal.]—In an action for damages for the
death of the appellant’s son while acting
as i of the respondents’ lumber train
the respondents were charged with negli-
gence in respect to the train having been
equipped with defective brakes and an in-
competent brakesman, while the deceased

| was charged with contributory negligence

in jumping from the train. The jury found
for the appellants, but a new trial was or-
dered by the Supreme Court. One Judge
was dissatisfied with the verdict on the
ground of misdirection in regard to contri-
butory negligence, and another Judge held,
contrary to both his colleagues, that the
damages were excessive:—Held, that the
order must be reversed. It was too late for
the respondents to rely on misdirection
which they had not excepted to at the trial
or in the notice of appeal or in oral argu-
ment before the Supreme Court. There were
no sufficient grounds for a new trial on the
head of excessive damages.

‘White v. Victoria Lumber Co. [1910] A.C.
606 on appeal from B.C.

—Conditional allowance of—Reduction of
damages — Election — appeal.]—
After the plaintiff’s damages had been
assessed by a jury, the trial Judge dis-
missed the action. The plaintiff appealed
and the Court of Appeal ordered that, if
the plaintiff elected to reduce the damages
assessed by the jury, her appeal should
be allowed with costs, and judgment en-
tered for her for the reduced amount
with costs, or otherwise that there should
be a new trial:—Held, that the plaintiff
was entitled to have a clause inserted in
the order of the Court protecting her,
in the event of an appeal by the defend-
ant to the Supreme Court of Canada,
against her election to reduce the dam-
ages,




103 . APPEAL
J.:'.l)l.aey v. Jepheott, 2 O.L.R. 353 (Osler,

~From Small Debts Courts, B.0.]—An ap-
! from a Small Debts Court in British
olumbia is by way of a rehearin-, and
witnesses may be called, although not
called at the trial,
Malkin v. Tobin, 7 B.C.R. 386,

--Oase reserved for Court of Review, Que.]
—Per Lemieux, J.:—The Court of Review
has absolute and unlimited power to de
cide on the merits of a cause reserveld
for its consideration without regard to
the verdiet of the jury. Ari. 406 C.P.C.

Ferguson v, Grand Trunk Railway Co.,
20 Que. 8.C. 54 (Ct. Rev.).

~—Verdict, general or special—Matter of |

procedure.]—In an action against the To-

ronto Railway Co. for damages arising |

from personal injuries caused by a col
l.sion between a street car and a waggon
in which plaintiff was riding, the grounds
of negligence alleged against the company
were:—(1) The car was running unlaw-
fully down the eastern track. (2) Tt was
running at too great speed. The Judge at
the trial charged the jury, in case they
found for plaintiff to state what negli-
gence they pointed to. The jury found
the company responsible (1) Because the

ear was or the wrong track according to |

the general custom. (2) The motorman
and his appliances were on the rear in-
stead of at the front, the car being re-
versed. A verdict was entered for plain-
tiff on their findings. Before the Court of
Appeal the company claimed that the
verdict was special and reasons should
not have been given but only facts stated
from which the Court could decide. The
Court of Appeals sustained the verdiet,
holding that it was general not special.
The company appealed to the Supreme
Court of Canada:—FHeld, that the question
whether the verdiet was general or special
was a matter of procedure only in which
the Court would not interfere. Appeal
dismissed with costs,

Toronto Railway Co. v. Balfour, 32 Can.
8.C.R. 239.

—Procedure—Account—Action pro socio—
Art. 1898 C.C.]—The judgment of the
Court of King’s Bench of Quebee, appealed
from, held that in an action pro socio, it
was sufficient for the plaintiff in his state-
ment of claim to allege facts that would
justify an inquiry into all the affairs of
the partnership and for the liquidation of
the same without producing full and regu-
lar accounts of the partnership affairs:—
Held, that the appeal to the Supreme Court
of Canada involved merely a question of
rocedure in a matter where the appellant
ad suffered no wrong, and, therefore, that
the appeal should be dismiseed.

Higgins v. Stephens, 32 Can. 8.C.R. 132,
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of fact—Commission evidence—Reversal
by Appellate Court.]—In an action in the
Yukon for damages for breach of contract
tried before a Judge without a jury, the
evidence for the defence being evidence
taken on commission, the Court held that
the contract sned on was made with de-
fendant company, and not with one Munn
s alleged by the defence, and gave judg-
ment for plaintifis. On appeal:—Held,
reversing the finding and allowing the ap-
peal, that the Court had failed to appre-
ciate said evidence, Per Drake, J.:—The
question of ultra vires not having been
raised in the Court below, was not open
on appeal,

McKay Bros. v. Yukon Trading Co., 9
B.C.R. 37.

—~QConcurrent findi of fact—Avoid
of gifts made by testator—Civil Code, art.
762.]—Where there are econcurrent findings
of fact as to a testator’s competence and
freedom from umdue influence:—Held, that
they will not be disturbed unless it be
made plain that there has been a misear-
riage of justice, or at least that the evi-
dence has 10t been adequately weighed or
considered.

Archambault v. Archambault [1902],
A.C. 575.

—Exchequer appeal—Assessment of dam-
ages with findings of Exchequer Court
Judge.]—The Exchequer Court Judge heard
witnesses, and upon his appreciation of
contradictory testimony awarded damages
to the respondents. The Crown appealed
on the ground that the damages were ex-
cessive:—Held, Gwynne and Girouard, JJ.,
dissenting, that as it did not appear from
the evidence that there was error in the
jndgment appealed from, the Supreme
Court would not interfere with the decision
of the Exchequer Court Judge.

The Queen v. Armour, 31 Can. 8.C.R. 499,

—Appeal from interlocutory order—Action
decided pending appeal.]--Where, pending
an appeal from an interlocutory order the
action itself has been decided, the Full
Court will not hear the appeal.

Faweett v. Canadian Pacific Railway
Co, 8 B.C.R. 219. (Same case, 32 %anm,
S.C.R. 721

—Church discipline.]—Where an appeal
raised the question of the proper or im-
proper exercise of diseiplinary powers by
the Conference of the Methodist Chureh,
the Supreme Court refused to interfere,
the matter complained of being within ths
jurisdiction of the Conference.

Ash v, Methodist Chureh, 31 Can. 8.C.R.
497, affirming 27 Ont. App. 672.

—~Controverted election.] See ErzoTioN
Law.

e

et e e
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~—Motion for new trial—Admissibility of
evidence.]—Evidence of persons who had
been witnesses at a trial, that the cvidence
they then gave was not true, and that cer-
tain statements made by them before trial
to the plaintiff’s solicitor were true, is not
receivable on a motion for a new trial.

Rushton v, Grand Trunk R.W. Co,, 6 O.L
R. 425 (D.C.).

—Questions of fact.]—There is no rule of
law or of procedure which prevents an
.F[wllale Court from reversing the decision
of the trial Judge on the facts.

Dempster v. Lewis, 33 Can. S.C.R. 202.

—~Concurrent findings of Courts below—
Reversal on sti of fact—Improp
rulings—Reversal.] —Where the findings of
the trial Courts were manifestly erroneous
and the trial appeared to have been irregu
larly econducted, the Supreme Court of Can-
ada reversed the concurrent findings of the
Qourts below and also reversed the con-
eurrent rulings of those Courts refusing
leave to amend the statement of claim by
alleging an account stated.

Belcher v. MeDonald, 33 Can. 8.C.R. 321

~-~Concurrent finding of fact—Duty of ap-
pellate Court.]——A judgment based upon
eoncurrent findings of fact in the Courte
below ought not to be disturbed on appeal
to the Supreme Court of Canada if the
evidence be contradictory.

D’Avignon v. Jones, 32 Can. 8.C.R. 650

—Settlement of case—Controverted elec-
tion.] —No machinery has been provided
by the Ontario Controverted Elections Act
or by the rules for the settlement of a case
upon an appeal to the Court of Appeals
from the judgment upon the trial of a peti
tion under the Act. The trial Judges can
give no direction as to the evidence to be
submitted to the Court:—Semble, that
either party may treat the whole of the
evidence taken at the trial as being before
the Court of Appeal.

Re South Oxford Provinecial Elections,
MeKay v. Sutherland, 5 O.I.R. 58, Street
and Britton, JJ.

—Review from inferior Court—Power to
review on question of fact—Debt under
forty dollars.]—In an action in the Small
Debts Court of Frederieton to recover a
balance on contra accounts between plain-
tiff and two defendants, who were part-
ners, the defence being that the partner-
ship was discharged by the plaintiff’s ae-
ceptance from one of the members of the
firm after its dissolution of his individual
promissory note in satisfaction of the debt,
the jury, found for the plaintiff. On re-
view before a Supreme Court Judge the
latter ordered a new trial. On the second
trial the verdiet was for the defendants
The plaintiff obtained an order for review

from the County Court Judge, and the lat-
ter set aside the verdict and ordered a
verdiet for the plaintiff for the full amount
of his claim:—Held, on motion to make
absolute a rule nisi to quash on certiorari,
that, the amount of the claim being less
than forty dollars, the County Court Jud;

liad no power to review the finding of the
Jjury, the issue being entirely one of fact,
N i';x) parte MeGoldrick, 40 C.L.J. 41 (8.C.

—From order as to costs.|—A new trial
granted on payment of costs on the ground
that the verdict is against the weight of
evidence by a Judge of the County Court
can not be appealed from on the ground
that the costs should not have been im-
posed

Mucrae v. Brown, 36 N.B.R. 353,

—Review—Aflidavit by agent—Finding of
facts.] —The affidavit that substantial jus
tice has not been done, made on review
proceedings from a judgment of the Smal!
Debt Court of Fredericton, may be made
by the attorney or agent of the party re-
viewing under 45 Viet, e. 15, s. 1. ’l!hero
is no authority under Consolidated Stat
vtes, e, 60, or amending Acts, to review
the finding of a justice or the jury in a
question ot fact where the amount in-
volved in the suit does not exceed forty
dollars in debt and eight dollars in tort.
The Judges of the Supreme and County
Courts are of co-ordinate jurisdietion in
matters of review under Consolidated
Statutes, ¢, 60, and orders made within
their authority are final. (Per Hanington
and Gregory, JJ.)

The King v. Wilson; ex parte MeGold-
rick, 36 N.B.R. 339.

—Misd —Judge's on evi-
dence.]—It is not misdirection for the
Judge to tell the jury his own opinion on
the evidence before them, In his charge
to the jury the Judge stated that he him-
self would pay very little attention to
certain corroborative evidence adduced by
defendants, but he also told them that
the matter was entirely for them to de-
cide:—Held, not misdirection.

Harry v. Packers Steamship Company,
10 B.C.R. 258,

—New trial—Alternative relief.]—Where
the plaintiff oblains a verdict at the trial
and the defendant moves the Court of
Appeal to have it set aside and judgment
entered for him or in the alternative for a
new trial, he cannot appeal to the SBupreme
Court if a new trial is granted.

Mutual Reserve Fund Life Association
v. Dillon, 34 Can. 8.C.R. 141.

—P

and gati !
Where the trial Judge accepts positive
in preference to the negative testimony,

id,




—

107 APPEAL (ReviEW). 108

the Full Court will not interfere unless he
is clearly wrong,
”:(ilton v. Distriet of Surrey, 10 B.C.R.

-Di Amend. Formal judg-
ment.] —The Supreme Court of Canada
should not interfere with the exercise of
diseretion by a provineial Court in refusin
to amend its formal judgment. Suc

dment is not ry in a mining
case where the mining regulations operats
to give the judgment the same effect as it
would have if amended.

Creese v. Fleischman, 34 Can, 8.C.R. 279.

—Rejection of evidence.]—Where the ap-
pellant asks a new trial on the ground of
wrongful rejection of evidence, he mus'
show that the question of admissibility
was directly raised in the Court below.
Hopkins v, Gooderham, 10 B.C.R. 250.

~Insufficiency of damages—Compromise
verdict.]—A new trial on the ground of
the insufficiency of the damages will not
be granted unless it appears clearly to the
Court that the smallness of the damages
has arisen from mistake upon the part of
either the Court or jury, or from some un
fair practice on the part of the defendant.
A verdiet will not be set aside on the
ground that it is a compromise verdict if
it ean be justified upon any hypothesis
presented by the evidence.

Currie v. Saint John Railway Company,
36 N.B.R. 194,

Weight of evidence—Discretion—New
grounds on appeal.]—Where the Court
whose judgment is appealed from ordered
a new trial on the ground that the verdict
was against the weight of evidence:—
Held, that this was not an exercise of dis-
eretion with which the Supreme Court of
Canada would refuse to interfere, and the
verdict at the trial was restored. Decision
of the Bupreme Court of Nova Scotia, 35
NS, Rep. 94, sub nom Oonf. Life Assoec.
v. Brown, reversed.

The Confederation Life Association v.
Borden, 34 Can, 8.C.R. 338,

—Misdirection—Prejudice—New trial.]—
If, in charging a jury the Judge makes a
statement calculated to unnecessarily mag-
nify the importance of the matter in dis-
pute, and suggest excessive damages, a
new trial will not be granted, even though
the Judfe was in error in making the state-
ment, if it appears from the verdiet found
that the ?ury, in assessing the damages,
were not influenced by the charge.
Cormier v. Boudreau, 35 N.B.R. 645,

—Rejection of evidence—Prejudice.]—A
judgment will not be reversed on appeal
on the ground that evidence was impro-
perly rejected if the record shows that the

party offering the evidence could not have
been prejudiced by the rejection.
Johnson v, Jack, 35 N.B.R. 402.

—B. 0. County Courts—Setting aside judg-
ment and granting new h'm.' ]—Atow:::
Court Ju has no power to grant a
trial mergg: because he is dissatisfied with
the verdiet; he is to be guided in granting
a new trial by the same principles as the
Full Court, ]

Hutchins v. British Columbia Coppe®
Company, 9 B.C.R. 535.

—New trial—Setting aside verdict.]—Un-
less the evidence so strongly predominates
ageinst the verdict as to len.ﬂ to (hg cou-
clusion that the jury has either wilfully
disregarded the evidence or failed to um-
derstand or appreciate it, a mew trial
ought not to be granted.

Metropolitan Life v. Montreal Coal and
Towing Co., 35 Can, S.C.R. 266.

—Inferences from admitted facts—Re-
view.]—Although aceepting the ﬁ.n(!l}lgl of
the trial Judge as to the credibility of
the witnesses, the appellate Court may re-
view the evidence and reverse the decision
of the trial Judge as to the legal conelu-
sions to be drawn from the admitted facts.
Gilmour v, 8imon, 15 Man. R. 205.

—Supreme Court of Canada—Findings of
fact.]—It is the duty of the Court if satis
fied that the judgment in appeal is errone-
ous to reverse it even when it represents
the coneurring view of three or any num
ber of successive Courts before which the
case has been heard.
Hood v. Eden, 36 Can. 8.C.R. 476.

—Equity appeal—Review.]—In an equity
appeal where the Judge in equity has, in
the opinion of the appellate Court, disre-
garded or not given due weight to evidence
taken under commission, the appellate
Court may review his finding on the facts
as well as the law,
Fairweather v, Lloyd, 36 N.B.R. 548.

—Question of fact—Trial Judge’s finding
reviewed.]—Where a question of fact, as
to which the evidence is contfadictory, and
as to which there is no preponderance in
favour of either party, has been determined
by the trial Judge in favour of the plain-
tiff, but with doubt, and only for the
reason that, to send the case to a jury,
would probably result in a disagreement
and in expense to the parties, the Court,
if they conmsider that the interests of
justice require it, will review the Judge’s
finding and will order a new trial, direet-
ing the issues to be settled by a jury.
Johnson v, Durant, 37 N.S.R. 471,

—New  trial—Condition—Damages—Re-
duction.]—The Court of Appeal pro-
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nounced judgment on the 4th April, 1905,
dismissing the defendants’ appeal except
upon the Tno-ﬁnn of damages. It was
keld that i{he damages assessed by the
jury were excessive, and a new trial was
ordered unless the plaintiff would conmsen.
to a reduction The certificate of this
judgment not having issued, the Court on
the 2nd June, 1905, reconsidered the mat-
ter, and, acting under Rule 786, directed a

(Review). 110

done by the verdict and no substantial mis-
carriage of justice has resulted, a new
trial will not be allowed for non-direction
on the part of the trial Judge which has
not materially affected the result.

Burrill v, Sanford, 37 N.8.R. 535.

—New trial—Misdirection—Charge to jury
—Bias.]—A new trial mny be ordered on
the ground that the Judge’s charge showed

new tirial confined to the question of the
amount of damages:—Held, following
Watt v. Watt, [1905] A.C. 115, that the
Court has no jurisdiction, without the de-
fendants’ consent, to make the new trial
dependent upon the consent of the plain-
tiff to reduce the damages.

Hockley v. Grand Trunk R.W, Co., 10
O.L.R. 363 (C.A.).

—New trial—Misdirection, or improper
non-direction.] —W., a trader, while in
financial difficulties, transferred his pro-
perty to B., one of his ereditors, and sub-
sequently made an assignment of his pro-
perty in trust for the benefit of all his
creditors. The trustee for the creditors
brought an action to have the conveyances
set aside. On the trial, after the evidence
on both sides was concluded, plaintiff’s
counsel asked the Judge to imstruet the
jury as to what, on the evidence of this
case, might constitute fraud under the
Statute of Elizabeth, and he also asked
that an account should be taken of the
dealings between W, and B, The Judge
reluseg.. The jury stated that they wera
unable to deal with the accounts, but
found that there was no fraud in the
transaction between W. and B.:—Held,
that the refusal to charge the jury as
requested, amounted to a misdirection, and
there should be a new trigl; that the case
could not be properly decided without tak-
ing the accounts, and that it could be more
properly dealt with as an equity ecase.
Quaere, per Patterson. J.:—Whether an
assignee for the benefit of creditors was
entitled to maintain the action 1f there
was no provision in the statute relatin
to assignments for the benefit of eredi-
tors, entitling him so to do.

Grifiths v. Boscowitz (1891), 1 8.C. Cas.

0.

—Judgment in appeal—Reference to rea-
sons for judgment.]—See RAILWAYS.

Canadian Pacific Railway v. Blain, 38
Can. 8.C.R. 159.

—Non-direction—Onus on party complain-
ing—No substantial miscarriage of jus-
tice.]—Where a verdict is attacked for
non-direction the onus is upon the attack-
ing part to show that the proper imstrue-
tions were asked for and refused. And
where the charge of the trial Judge has
laced the case as a whole correctly be-
'ore the jury, and no injustice has been

¥ and bias and was improper.
Bustin v. Thorne, 37 Can. S.C.R. 532, re-
versing Thorne v. ﬁunin, 37 N.B.R. 163.

—New trial—Terms.]—The Court has no
Jurisdiction without the defendant’s com-
sent to make a new trial dependent upon
the plaintiff’s refusal to reduce the amount
of his verdiet.

Barter v. Sprague’s Falls Mfg. Co., 38
N.B.R. 207.

— Inferior Court — Review of judgment —
Time when application must be made.}—
An affidavit taken out of the province by a
notary public may be read on an appliea-
tron for review under Con. Stat. (1903), e.
122, s. 6. Aflidavits on review should not
be entitled in any Court, but if entitled in
a Court the entitling may be treated as
surplusage. The order for hearing of a
review need not be made within thirty
days from the date of the certificate of
the return. It is sufficient if the appli-
cation for the order is made within thirty
days from the receipt by the applicant of
the cop{ of the proceedings. The thirts
days allowed by s. 6, ¢. 122, Con. Stat.
(1903), to apply for review of a judgment
in the civil cause tried in an inferior
Court after obtaining a copy and minute
of the proceedings, does not apply only
to a copy obtained under an order of a
Judge of the Supreme or County Court,
but to any copy applied for and urnished
by the justice under the section.
Lunt v. Kennedy, 37 N.B.R. 639.

—Motion for new trial—Failure of steno-
grapher to file record—New trial.]—In a
cuse tried at circuit a verdict was enterel
for the defendant on a declaration amend-
cd on the trial, subject to the defendants’
chjection, substituting for counts thereia
setting forth causes of action at common
law, causes of action under the Work-
men’s Compensation for Injuries Act, the
plaintiff entered the cause on the special
paper to move for a new trial, and the de-
fendant to move for a nonsuit pursuant to
leave, in case the Court should be of the
opinion that the verdiet should not stand,
and the motions could not be argued awhs
to the stenographer not filing any recor:

of the trial; the Court ordered a new trial
without costs, and that the case be brought
down for a second trial on the original re-
cord as if no order to amend had been
made.



111 APPEAL (Review).

”oBourqno v. Record Foundry, 38 N.B.R

Revi Hal of jud "

On inscription of a cause of review by one
of the parties the Court cannot enlarge the
indgment against him if the other party
a8 not also inscribed in review. A judg-
ment condemning defendant to repair de-
feets in the construction of a building and
to put the building in the condition called
for by the contract for construction is tos
general and vague and uot capable of being
executed; the cause in review will, there-
fore, be remitted to the Court of first in-
stance for a proper judgment to be en-
tered.
Les Curé, ete., de St. Charles de Lache-
naie v. Archambault, 9 Que. P.R. 369 (Ct.
v.).

|
|

~—New trial—Grounds.]—It is not valid |

ground for ordering a new trial that the
udges differ from the conclusion at which
the jury have arrived or consider that the
findings shew that the defendants had
rot had a fair and unprejudiced trial,
Toronto Ry. v. King [1008], A.C. 260.

—Verdict for insufficient damages—Weight
of evidence.]—In an action of trespass and
trover in the Count Court the jury found
for the plaintiff for part of his claim on
evidence, that while contradictory as to
part of the claim, was strongly in favour
of the gluintiﬂ'n whole claim. The Judge
of the County Court made an order setting
aside the verdict and granted a new trial
on the ground that the damages were in-
sufficient and the verdict against the
weight of evidence:—Held, on appeal, that
the Judge had power to make the order,
and the appeal was dismissed.
Gallant v. O’Leary, 38 N.B.R. 395,

—Review—Judgment for part of claim—
Execution pending review.]—The plaintiff
who has obtained judgment for part of Lis
claim and inseribed in review for the por
tion as to which he has failed does not
lose his right to proceed to execution for
the part in which he succeeded especially
when he expressly reserved such right in
his inseription in’review.

Brook v. Wolff, Q.R. 31 8.C. 63 (Ct.
Rev.).

—Trial without jury—Verdict involving
findings of disputed facts.]—Where on a
trial without a jury the Judge makes no
distinet finding on certain disputed facts,
but orders a verdict to be entered for the
ylnlntiﬂ which involves the finding of those
acts in the plaintiff’s favour, the Court on
|))pul will assume they have been so found
if the evidence justifies a finding to sup-
port the verdiet.

Hampstead Steamship Co. v. Vaughan
Eleetric Co., 38 N.B.R. 418,

|
|

|
|
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—Review from inferior Court.]—An order

on review made by a Judge under Con.

Stat. N.I. (1908), c. 122, s. 6, is final.
Hallett v. Allen, 38 N.B.R. 349,

—Review—Judgment against ome of sev-
eral defendants—Several inscriptions in
review—Consolidation.]—An inscription in
review accompanied by a single deposit
from a judgment against one of several de-
fendants, the action being dismissed as to
the others, is properly and regularly made
by the plaintiff when the defendants ap-
peared separately by the same attorney and
filed separate, though identical, pleas and
there was, by consent, a single trial and
hearing on the merits, When there are
several inseriptions in review frqm the
same judgment, one by the plaintiff and
the others by different defendart[f, the
Court may order them to be consolidated
so that there shall be but one hearing and
they may be disposed of by one judgment

Hétu v. Humphrey, Q.R. 32 8.C. 169 (Ct
Rev.).

—P 1 action—Warr
in review—Deposit.] —Where a personal ac-
tion was dismissed after the defendant,
having pleaded, called in a warrantor who
intervened end also opposed the demand,
the plaintiff may inseribe in review with-
out notice to the warrantor and is only
chliged to make a single deposit.

Bray v. City of Montreal, Q.R. 32 8.C.
115 (Ct. Rev.).

—~8tay of execution.]—The Court will stay
execution pending an appeal if it is estab-
lished or seems probable that the party
rcalizing the money would be unable to
pay it back should he fail on the appeal.

Huggard v. Ontario & Saskatchewan
Land Co., 1 Sask. R, 52.

—Findings of trial Judge—Apgpreciation of
evidence—Reversal on appeal.]- -In a dis-
pute as to the nature and effect of a con-
tract, the trial Judge on his view ax to the
weight of evidence, found the facts in
favour of the plaintiff and gave jud:ment
accordingly. ;liu decision was rev:rsed
by a majority of the Court in banco, ind
the action was dismissed with coste: -
Held, reversing the decision of the Albert.
Full Court, that the findings of the trial
Judge, who had seen and heard the wit-
nesses, should not have been reversed.
Hayes v. Daly, 41 Can. 8,C.R. 134.

—Reversal of trial Judge’s finding of fact.|
—Upon an appeal from the findings of a
Judge who has tried a case with-ut n Jury,
the Court appealed to does not ard ean-
not abdicate its rights and its cuty to eon-
sider the evidence. And if it appear from
the reasons given by the trial Judge that
he has misapprehended the effect of the
evidence or failed to consider a material

*
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nrt of it, and ti e evidence which has been
lieved by hin, when fairly read and
considered us a whole, leads the ngpelhu
Court to a clear conclusion that the findings
of the trial Judge are erroneous, it be-
comes the plain duty of the Court to re-
verse the findings. In an action to recover
damages for the destruction of property
of the plaintiff by fire alleged to have been
started by sparks from a locomotive of the
defendants, the trial Judge (MacMahon,
J.), found in favour of the plaintiffs:—
Bo‘d, by a Divisional Court, reversing the
finding, which was based upon a misappre-
kension of the evidence, that the plaintiffs
kad failed to meet the onus cast upon them
by the law to prove that the fire which
caused the damage came from the defend-
ants’ engine. In every case there must be
evidence from which it can fairly be in-
ferred not simply guessed, that the damage
was caused by the defcadant.

Beal v. Michigan Central R.R. Co., 19
C.L.R. 502.

—Motion for new trial—Verdict against
weight of evidence.]—A new trial will not
Le granted on the ground that the verdiet
was against the weight of evidence if the
verdiet was one which the jury, acting as
reasonable men, could have found,

MecLeod v. White, 30 N.BR. 32.

—New trial — Misdirection — Questions for
jury.]—An order for a new trial should not
be granted merely on account of error in
the form of the questions submitted to the
jury where no prejudice has been suffered
in eonsequence of the manner in which the
issues were presented by the charge of the
Judge at the trial and the jury has passed
vpon the questions of substance. The judg-
ment appealed from (18 Man. R, 134) was
affirmed.

Winnipeg Fleetrie Railway Co. v. Wald,
41 Can. 8.C.R. 431.

—Court of Review—Reduction of dam-
ages.]—There can be no appeal to the Su-
premo Court of Canada from a judgment
of the Court of King’s Bench, appeal side,
uashing an appeal from the Superior
aourt. sitting in review, for want of juris-
dietion. City of Ste. Cunégonde v. Gou-
geon, 25 Can. 8.C.R. 78, followed. Tn an
action for damages where the plaintiff ob-
tains a verdict at the trial and the Court
of Review reduces the amount awarded
thereon the judgment of the Superior Court
is confirmed and, therefore, no appeal lies
to the Court of King’s Bench, but there
might be an appeal from the judgment of
the Court of Review to the Supreme Court
of Canada. Simpson v. Palliser, 29 Can.
8.C.R. 6, distinguished.

Hull Electric Co. v. Clement, 41 Can.
8.C.R. 419.
—New trial—Counsel reading judgments to
jury.]—At the trial the plaintiff’s counsel

was allowed, subject to objection, to read
as a part of his closing address a judg-
ment on a former motion for a new tr?ll fn
this cause delivered in this Court, and alss
a judgment delivered on appeal in the Su-
preme Court of Canada. These were both
dissenting judgments, they dealt with the
same facts and expressed opinions on the
facts, but covered a wider range of ques-
tions than those on which this jury was
arked to find; the trial Judge expressed his
opinion that the jury could nmot have been
biased by the reading of these judgments;
this was the third trial of the cause and
at each trial the plaintiff had a verdiet,
and the weight of evidence was in favour
of the findings of the Jjury:—Held, that
while it was improper to allow the judg-
ments to be read, yet under the special cir-
cumstances this was not a ground for a
new trial. Held, also, that the objection
was cured by section 376 of the Supreme
Court Act, C.8. (1903) e. 111, as no substan-
tial wrong or misearriage of justice had
been thereby occasioned.
Harris v, Jamieson, 30 N B R. 177.

Question of fact—Conflicting evidence.]—
Bent v. Morine, 3 E.L.R. 108 (N.S.).

—Appeal on questions of fact—Judge’s
charge.]—Where disputed questions of faet
are left to the jury, and the Judge’s charge
distinetly leaves the matter to them to
find for the plaintiff if they believe his evi-
dence, and for the defendant if they be-
lieve the defendant’s evidence, and there
is evidence to support a finding either way,
tke verdiet will not be disturbed on appeal.
Brenan v. Hopkins, 39 N.B.R. 236.

VIII. Errecr.

—~Certificate of judgment—8tay of
ceedings.]—After the decision of the Cm
of Appeal has been certified by the Regis-
trar, the case is no longer pending in that
Court, and, by Rule 818, the subsequent
proceedings are to be taken as if the de-
cision had been given in the Court below.
\ Judge of the Court of Appeal has, there-
fore, no power, under the Judicature Aect,
R.8.0. (1897), ¢. 51, s. 54, or 60 & 61 Viet,
e, 34, 8. 1 (D.), or otherwise, after certifi-
cate, to make an order staying proceedings
upon the judgment pending a proposed ap-
plication for leave to appeal to the Su-
preme Court of Canada.

Hargrove v. Royal Templars of Temper-
arce, 2 O.L.R. 126.

y conv Appeal to County
Court—Subsequent habeas corpus proceed-
ings.]—The decision of the County Court
in appeal from a summary conviction is
final and conelusive, and a Supreme Court
Judge has no jurisdiction to interfere by
habeas corpus.
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J)l?av v. Beamish, 8 B.C.R. 171 (Walkem,

—Appeal to Privy Council—Stay of exe-
cution.]—A Judge in Chambers of the Su-
preme Court of Canada will not entertain
au application to stay proceedings pending
an appeal from the judgment of the Court
to the Judicial Committee of the Privy
Couneil.

Adams & Burns v. Bank of Montreal, 31
Can. 8.C.R. 223.

—Effect of allowing appeal—Non-appeal-
ing party—Costs.]—Action to restrain a
township corporation and a contractor from
constructing a drain authorized by by-law
of the township. The judgment of the
High Court granted an injunetion against
ordered costs to be paid by both de-
fendants, and ordered the corporation to
indamnif'y the contractor if he paid them.
The corporation appealed to the Court of
Appeal, making tge contractor a respon-
dent; the latter appeared at the hearing of
that appeal, but did not himself appeal.
The appeal was allowed with costs:—Held,
that the result of allowing the corpora-
tion’s appeal was that, as the plaintiff’s
right to recover against the contractor de
pended upon his right to recover against
the corporation, the action must be dis-
missed as against both defendants, but the
contractor could have no costs of the ap-
peal:—Semble, that he should have his
costs below against the plaintiff.
Challoner v. Township of Lobo et al. (No.
2), 1 O.L.R. 292 (CA.).

ing stay of
I ds for removal.]—An ap-
peal lies to the Court of Appeal from an
order of a Judge thereof, in Chambers
under Rule 827, directing that the execu-
tion of the judgment appealed from shall
not be stayed pending the appeal. Such an
order is nct a purely discretionary one; a
proper case must be out for allowing the
respondent to enforce what has not yet
become a final judgment, the appeal being
a step in the cause. A Judge in Chambers
having ordered the removal of the stay
upon the ground that the appellants’ fin-
ancial go tion was weak, his order was
reversed by the Court, where the appeal
appeared to be prosecuted in good faith,
and on substantial grounds, and the effect
of the execution would practically be to
close up the business of one of the ap-
pellants,
Centaur Cycle Co. v. Hill, 4 O.L.R. 92
(C.A).

Rule 827—

~To Privy Council—Execution pending.]—
See EXECUTION.

(Consolidated Car Heating Co. v. Came, 5
Que. P.R. 48.)

~—8tay of reference pending appeal—Rul-
ing of Master in Ordinary—Appeal

from.] | extends generally to all appealable Judg-

—A judgment directed the Master in
Ordinary to make partition of lands; or-
dered that the parties should execute and
deliver all n. cessary conveyances, to be set-
tled by the Master, and should give pos-
session to each other in accordance there-
with; and directed the Master to ascertain
the plaintiff’s damages for ouster, mesnc
profits, and waste. The defendants ap-
pealed from the judgment of the Court of
Appeal, and gave the security provided for

| by Rule 826:—Held, that the reference was

stayed pending the appeal. Construetion
and application of Rules 827 and 829. The
ruling of the Master that the reference was
not stayed was a ruling upon a question of
practice, and therefore came within the
exception in 8. 75 (2) of the Judicature
Aet R.8.0. (1897), e. 51; and an appeal
from his ruling lay to a Judge in Court.
Monro v. Toronto Ry., 5 O.L.R. 15.

—8tay of proceedings—Appeal to Privy
Council.]—The Superior Court cannot, on
the mere affirmation of a party that he
intends to apply to His Majesty’s Privy
Council for leave to appeal from a final
judgment of the Supreme Court of Canada,
suspend the execution of said judgment.

McDougall v. Montreal Street Railway
Co., Q.R. 24 8.C. 509 (Sup. Ct.).

—Small Debts Court—Appeal from—Fin-
ality of.] — An appeal from the Small
Debts Court, B.C,, either to a Judge of
the Supreme Court or to the County Court
is final.

Larsen v. Coryell, 11 B.C.R 22

—To Supreme Court (Can.)—Stay of pro-
ceedings.]—Upon giving the security pre-
scribed by s. 46 and sub-clause (e) of s
47, defendants are entitled to a stay of
proceedings in respeet of the plaintiffs’
whole judgment, including the costs of the
action,

Eggleston v. C.P.R. (NNW.T.), 1 W.L.R.
570 (Seott, J.).

—Appeal from order for new trial—Secur-
ity on appeal—S8tay of trial.]—A new trial
baving been ordered by a Divisional Court,
the plaintiff gave notice of trial, but the
defendants appealed to the Court of Appeal
from the order directing the new trial, and
gave the security required by Con. Rule
826, which was duly allowed:—Held, that
the order for a new trial was ‘‘a judgment
or order appealed from,’’ within the mean-
ing of Con, Rule 827 (1), and the security
for the appeal having been allowed, the
execution thereof, by procoeding to a new
trial or otherwise, was stayed pending the
appeal, by the force of that rule, such judg-
ment or order not being one of the except-
ed cases mentioned in the Rule, The Rule
is not confined to a case of a judgment or
order directing the payment o money, but
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ments or orders which are to be ‘‘exe-
cuted’’ by proceedings to be taken there-
under or in comsequence thereof, In a
proper case the stay may be removed and
permission given to proceed to trial not-
withstanding the appeal; but as a genera!
rule such permission ought not to be grant-
ed; and in this case it was refused.
Uylaki v. Dawson, 10 O.L.R. 683,

—Judgment for part of claim—Execution—
Inscription in review by plaintiff—Acquies-
cence,]—The issue of a writ of execution or
a saisie-arret by the plaintiff whose action
has been maintained in part only does not
annul the inseription in review by the
plaintiff, especially when, in the fiat and
execution, he states that it is issued ‘‘ with-
out prejudice and under reserve of plain-
tiff’s inscription in review fyled herein.’’
Quaere. Can a plaintiff who has inseribed
in review from a judgment for part of his
claim only, execute said judgment, from
which defendant has not appealed, for the
part in his favour?

Brook v. Wolf, 8 Que. P.R. 187 (Ct.
Rev.).

—Appeal to Privy Council—Stay of pro-
ngs.]—The judgment of the Court of
Review dismissing an action to set aside
the will of plaintiff’s husband having beea
reversed by the SBupreme Court of Canada
the plaintiff brought an action for parti.
tion of the property of a partnership of
which Ler hushand was a member:—Held,
that the defendant was not entitled to an
order stay. g the proceedings in said action
for partition untiF an application for leave
to appeal from the judgment of the Su-
reme Court to the Privy Council had been
Eurd and decided.
Mayrand v, Dussault, 8 Que. P.R. 285
(Davidson, J.). X

IX. SecuriTY ror CosTs
See SecurITY FoR CoSTS.

X. CRIMINAL APPEAL.

See CriMINAL Law; Summary Con-
VICTION,

APPEARANCE.

Leave after judgment.]—After judgment
in default of appearance an appearanco
cannot be entered without leave.

Chong Man Chock v. Kai Fung, 8
B.C.R. 67.

Necessity for notice of—Rules of Court—
English practice.|— )

Bell Engine & Thresher Co. v. Bruce, 6
W.LR. 357 (NW.T.).

—~8ervice—Art. 115 0.C.P.—Rule 29 prac-
tice Sup. Ot.]—A defendant is not obliged

to cause the appearance to be served on
the opposite party.
Morin v, Jette, 5 Que. P.R. 69 (Sup. Ct.).

—=8ervice on plaintiff unnecessary.]—A
defendant is not obliged to serve the
plaintiff’s attorney with a duplicate or
certified copy of his appearance; it suf-
fices that the same is filed with the pro-
:honomry within the delays prescribed by
aw,

Cardinal v. Picher, Q.R. 26 8.C. 5238
(Sup. Ct.).

—A — Withd 1 of — Condi-
tional appearance.]—An application by a
defendant resident in Montreal, in an ae-
tion brought in Ontario on two promissory
notes payable, if at all, in Montreal, to
withdraw his appearance and enter a con-
ditional appearance, was refused, it having
been shown that the defendant had not
only appeared, but had also successfully
resisted & motion for immediate judgment
on material alleging his intention to coun-
terclaim to have a partnership between the
plaintiff and himself in Ontario wound u)g

Croil v. McCullough, 11 O.L.R. 282 (M.
C.).

ARBITRATION AND AWARD.

Liability for tort—Agreement to refer—
Refusal of arbitrator to act.]—An agree-
ment between a contractor about to build
and the occupant of neighbouring geremim,
for the payment of damages, to ascer-
tained by arbitration, likely to be caused
by the works, does not relieve the contrac-
tor from liability as for tort, and if no
arbitration is had in consequence of his
arbitrator’s refusal to act, an action to re-
cover the damages lies de plano.

Rosenveesen v. Thackeray, 38 Que. 8.C.
453.

—Oral submission and award—Irregularity
—Absence of prejudice.]—The plaintiff sued
in the District Court for $12, the amount
of an award, the action being brought under
the small debt procedure. The plaintiff
found cattle upon his land, doing damage,
and im!)ound them. The cattle in fact
belonged to the defendant’s ther, but it
was not shown that the defendant had not
some interest in them; and he, in order
to have them released from the pound, sign-
ed & written undertaking to an for the
damage done by the cattle on the plaintiff’s
land. He also agreed orally to an arbitra-
tion, and the damages were assessed, by an
award (not in writing) of 3 men, at $12.
The defendant was not t when the
3 men inspected the land and made their
award, nor was he notified :—Held, that the
undertaking was signed by the defendant
for consideration; and he was per-
sonally responsible to the plaintiff for un-
ascertained damages; that there was an
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oral submission to arbitration; that the
procedure under it by the plaintiff and the
arbitrators was irre, r, but the defen-
dant was not prejudiced by it, the award
being a fair one; that the submission, not
being in writing, was not governed by the
Arbitration Ordinance; that the oral sub-
mission was valid, and so was the award;
that the award made the damages a debt,
and so within the small debt procedure;
and the plaintiff was entitled to judgment.
Erbach v. Bender, 14 W.L.R. 720.

—Award made by Judge—Enforced statu-
tory arbitration.]—H. attempted to appeal
to the Court en bane from an award made

by Harvey, J., under the provisions of the |

Edmonton charter, fixing compensation for
lands expropriated. The charter gives no
appeal and makes no reference to the Arbi-
tration Act:—Held, that the award was not
an order of a Judge within the meaning of
¢. 7 of the statutes of 1908, “An Act res-
pecting the Enforcement of Judges’ Orders
in Matters not in Court;” that the Arbi-
tration Act does not apply to an enforced
statutory arbitration, the charter not de-
claring that the proceedings under it shall
be deemed a submission; and that no ap-
peal lay by virtue of these statutes or
otherwise to the Court en bane. Semble,
that the omly method by which H. could
impeach the award was by action based
upon the equitable grounds of fraud, mis-
conduct, or mistake.

Re Humberstone and City of Edmonton,
14 W.L.R. 492 (Alta.).

Ag Set-off for defici Arbi-
tration condition precedent to right of ac-
tion.]—In an agreement between the parties
for the purchase and sale of a logging plant,
one of the provisions was: “The said parties
of the first part further guarantee that the
balance of the assets of the said Company
.+ . are truly and correctly set forth in
the said schedule, and if upon investigation
and examination it turns out that the said
assets or any of them are not forthcoming
and cannot i‘;n delivered, the value of said
deficiency shall be estimated by three arbi-
trators . and the amount of the
award of the said arbitrators shall, in the
manner hereinbefore mentioned, be deducted
from the said purchase-money still owing
and unpaid under this agreement”:—Held,
on appeal (aflirming the judgment of Cle-
ment, J.), that the holding of an arbi-
tration to determine any deficiency was a
condition precedent to the claiming of any
set-off against the purchase-price.

Cuddy v. Cameron, 15 B.CR. 402

—Order for enforcement of award—Appeal
from—Objections to award.]—Upon appeal
from an order granting one of the parties
to an arbitration leave to enforce an award:
—Held, that the Court could not entertain
objections to the award based upon alleged
misconduct of the arbitrators; the appel-

l
|
|

)

lant’s course in regard to such objections
was to move to set aside the award. Held,
however, that the award was uncertain and
indefinite in its terms and incapable of en-
forcement by the Court; and upon this
ground the appeal should be allowed and
the order for enforcement set aside.
Re Mitchell and Mitchell, 14 W.L.R. 701.

—Failure to attend after notice.]—On mo-
tion to set aside an award it appeared from
the affidavits before the Court that one of
the parties to the arbitration, anticipating
an award against him, purposely absented
himself from the final meeting of arbitra-
tors, at which a conclusion was to be ar-
rived at, and connived with one of the
arbitrators to do the same, with the view
of preventing the holding of the meeting,
of which both had notice, and thereby pre-
venting the making of an award:—Held,
that it was not open to such party to com-
plain of the award made h‘y; the two re-
maining armtrators in the absence of him-
self and the arvitrator who abstained from
attenaing at his instance.
Lesser v. Cohen, 44 N.S.R. 132,

Case stated by arbitrators — Time — Re-
mission to arbitrators.]—An application to
the Court by one of the parties to an arbi-
tration, under . 41 of the Arbitration Act
R.8.0. (1897), c. 62, for an order directing
the arbitrators to state a case for the
opinion of the Court as to the admissibility
and relevancy of evidence before them
must be made before the execution of the
award, and it is too late for them to state
a case under that section after the award
is made. The Court will not remit, the
matter to the arbitrators for reconsidera-
tion on the ground of mistake unless the
mistake appears on the face of the award,
or unless the mistake is admitted by the
arbitrators. Where after an award was
made two of the arbitrators certified that
they had admitted and considered certain
evidence, the admissibility of which they
considered doubtful, the Court refused to
remit under s, 11 of the above Act the mat-
ters in question in the arbitration.

Re An Arbitration between Montgomery,
Jones & Co., and Liebenthal & Co. (1898),
78 L.T.N.8. 406, specially considered. Re
The Grand Trunk Railway and Petrie, 2
O.L.R. 284,

—Time for making award—Power to ex-
tend—N.8. Acts of 1895, c. 7, s. 2, sub-sec.
(e).—By the terms of an agreement for
submission to arbitration the matters in
difference betweeu the parties were re-
ferred to the award, ete., of M. and B,, and
in case they disagreed, or failed to make
their award before the 1st day of August,
then next, then to the award, ete., of such
umpire as said arbitrators should nomi-
nate and appoint, ‘‘so as the said arbi-
trators or umpire do make and publish his
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and their award ready to be delivered oa
or before the 10th day of August next, or
on or before any other day to which said
arbitrators or umpire shall, by writing in-
dorsed by these presents, enlarge the time
for making such award or umpirage.’”’ On
the 20th July the arbitrators appointed J.
as umpire, and on the same day, by indorse-
ment on the award, extended the time for
making the award by the arbitrators from
the 1st to the 25th August, and for the
umpire from the 10th to the 30th August.
On the 25th August the arbitrators further
extended the time for making the award
by the arbitrators to the 10th September,
and for the umpire to the 20th September.
On the 20th September the umpire ex-
tended the time for making his award to
the 30th September, and on that date he
again extended the time to the 10th Oc-
tober. On the 7th October he made and
published the award on whieh plaintiff’s
action was brought:—Held, per Ritchie, J.,
Graham, E.J, concurring, that, under the
terms of the agreement, the power of the
arbitrators to consider and deal with the
questions submitted absolutely terminated
on the 1st of August, after which date the
umpire was the only person who had au-
thority to make an award. Held, also,
that the arbitrators had no authority to
extend the time within which the umpira
could make his award, and that as such
time, if not legally extended, expired on
the 10th August, and the umpire did not
attempt to extend it until the 20th Sep-
tember, the award made by him was ir-
regular and void, and plaintiffs could not
recover. Held, also, that the provisions of
the Arbitration Act, Acts of 1895, ¢. 7. 5. 2,
sub-sec. (e) were not applicable, a con-
trary intention being expressed in the sub-
mission, which fixed the date before which
the arbitrator was to make his award or
extend the time, Held, also, that the see-
tion, if applicable, would not assist plain-
tiff, as the umpire did not begin to extend
the time until September 20th, and the
authority of the arbitrators had termin-
ated more than a month previously. Per
Meagher, J., McDonald, C.J.,, concurring.
Held, that the power of the arbitrators to
make their award, and consequently their
authority to extend the time for doing so,
did not terminate until they disagreed upon
the terms of the award, and, in the absenc»
of evidence to show when this disagree-
ment oceurred, the enlargement of time
made by them was valid. Held, also, that
it must appear from some clear term or ex-
rression that it was intended to exclude the
provisions of the Arbitration Act from the
submission. Held, also, that, under the
terms of the Arbitration Act, the umpire
had one month after the original or extend-
ed time for making the award of the arbi-
trators, in which to make his award, and
that, as he had made it within that time,
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it could not be said that he had no author-
ity to do so.
Holmes v. Taylor, 33 N.8.R. 415,

—Appointment of third arbitrator by first
two named—Injuncti G ds of objec-
tion—Onus.]—Certain rights and ease-
ments of plaintiffs were expropriated by
the L. Gas Co. under an Aect of the legis-
lature enabling the company to make such
expropriation, and providing for the deter-
mination of the amount of remuneration to
bo paid by arbitration. Plaintiffs ap-
pointed C. to be one of the arbitrators, and
the company appointed D. Plaintiffs
claimed a declaration that D., who was
alleged to have been agreed upon by C.
and B, as the third arbitrator, was not
duly appointed, and an injunction to pre-
vent him from acting (1) because the :JP
pointment of D. was not agreed to by C.;
(2) because the appointment was not made
in writing; and (3) because the appoint-
ment, if agreed to by C. in the first in-
stance, was revoked by C. withdrawing
his consent thereto before action brought:
—Held, 1. The onus of establishing the
grounds relied upon was upom plaintiffs.
2, The question as to whether C, did or
did not assent to the appointment of D.
was one of fact, and the finding on the
yoint being adverse to plaintiffs, and the
weight of evidence being in favour of the
finding there was no reason for setting it
aside. 3. In the absence of anything te
require the appointment of the third arbi-
trator to be made in writing the same law
would govern as in the case of the appoint-
ment of an umpire under a submission,
which may be made by parol if no par-
ticular mode of appointment be preseribed
4. D. having been appointed and havin,
consented to act his appointment could no
be revoked by subsequent dissent of the
parties,

Kedy v. Davison, 37 C.L.J. 360 (8.C,
N.8.).

of ar
—Where there is evidence of an express
promise to pay an arbitrator for his ser-
vices as such founded on good sid.
tion, it is misdirection to withdra the
same from the consideration of the ,ury.
Pinder v. Cronkhite, 3¢ N.B.R. 4908.

—Special  case — Arbitration Act —
‘‘Opinion.’’]—A single Judge has no juris-
dietion to pronounce the opinion of the
Court upon a special case stated by arbi-
trators pursuant to s. 41 of the Arbitration
Act, R8.0. (1897), ¢. 62. The effect of
el (a) of sub-see, 1. of s, 67 of the Judi-
eature Aect, R.8.0. (1807), ¢. 51, and of
Rule 117, is to require that such a case ba
heard before a Divisional Court, as being
a proceeding directed by statute to be
taken before the Court, and in which the
decision of the Court is final, ‘‘ The opinion
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of the Court’’ is a ‘‘decison,’”’ though
not a binding adjudication as to the rights
of parties or a decision amounting to a
udgment or order; it is a ‘“final decision’’

ause it is the end of the proceeding and
canmot be reviewed by an Appellate Court.
(Dné )Goddes and Cochrane, 2 O.L.R. 145

—Arbitrator — Disqualification -~ Bias—
Alderman—Expropriation of property by
city.]—An alderman of the City of St,
John is disqualified from acting as an
arbitrator appointed by the city to de-
termine with other arbitrators the value
of property expropriated by the eity under
Act 61 Viet. e. 52.
In re Abell, 2 N.B, Eq. 271

~Purchase of electric light plant — Ap-
pointment of sole arbitrator—Notice—Arbi-
tration Act.]—By an agreement between
the town corporation and the assignor of
the company for the establishment and
os)erltion for ten years of an eleetric light

snt in the town, it was provided that the
own might at any time during the ten
years purchase the plant at a valuation
fixed by three arbitrators, appointed by
each party choosing an arbitrator and they
two a third in case of dispute, or by a
majority of them. Where a submission
provides that the reference shall be two
arbitrators, the Arbitration Aect, R.8.0.
(1897), e. 62, 5. 8 (b), gives power to the
party who has appointed an arbitrator (if
the other makes default as specified) to
appoint that arbitrator as sole arbitrator;
and it is provided that the Court or Judge
may set aside any such appointment:—
Held, that notice of the appointment of the
sole arbitrator should be given to the party
in default, who, if not notified, is not
called upon to move against the appoint-
ment. Held, also, that the agreement was

the Distriet of St. Hyacinthe, the whole
cause of action in such case mot having
urisen in the District of Montreal. g

Roman Catholic Episcopal Corporation
of Nicolet v. Paquet, 17 Que. 5.C. 447
(8.0.).

—Taxation of costs—Art. 5164 RB8Q.]—

| There is no review of a judgment by &

not to be read as suspending the choice of |

# third arbitrator till there should be a
dispute, but it imported that the three
arbi‘rators should act from the outset; and
therefore, 8. 8 (b) did not apply.

Excelsior Life Ins. Co. v. Employers’
Liability Assurance Corporation (1901), 2
O.L.R. 301, and Gumm v, Hallett (1872),
L.R. 14 Eq. 555, considered:—Semble, that
the arbitration was under the Municipal
Act, and s. 8 of the Arbitration Act was
mt°n1ppliclble at all; R.8.0. (1897), c. 223,
8 467,

Re Sturgeon TFalls Eleetrie Light
und Power Co. and Town of Sturgeon Falls,
2 O.L.R. 585.

—8ervice of award—Arts. 94, 1438, 1442,
1448 C.0.]—The Superior Court at Mont-
real has no jurisdiction in an aetion to
enforce an award of arbitrators, although
the ag t for arbitration, submission

place in the District of Montreal, if the
award has been served on defendants in

Judge of the SBuperior Court taxing and
settling the costs of an arbitration in vir-
tue of par. 26 of Art. 5164 RS.Q.

Rickelien East Valley Railway Co. v.
Jetté, 17 Que. 8.C. 493 (C.R.).

—Benefit society—By-law for arbitration—
Expulsion of member.]—A by-law of a
benefit society, ordering the expuluion of a
menber who had sued the society instead
of submitting his elaim to a board of arbi-
tration established by its charter, is
neither against public order, opyreuive nor
unreasonable, and the expulsion of the
member is lawful.

Union St. Joseph v, Cabana, 10 Que.
K.B. 325.

—Condition precedent—Waiver.]—An ob-
jection as to arbitration and award being
a condition precedent to an action for dam-
ages cannot be invoked on appeal after
having been waived or abandoned in the
Court below.

Hamelin v, Bnnnorn‘nn, 31 Can. 8.C.R.
534,

App of third ar by first
two named—Question as to consent of—
Injunction to prevent party appointed from
acting.]—Certain rights and easements of
plaintiffs were expropriated by the L. Gas
Co. under an Aect of the Legislature enabl-
ing the company to mak» such expropria-

| tion, and providing for the determination,

by arbitration, of the amount of remunera-
tion to be paid. Flaintiffs appointed C. to
be one of the arbitrators, and the company
appointed B. Plaintiffs claimed a declara-
tion that D., who was alleged to have been
agreed upon by C. and B. as the third arbi-
trator, was not duly appointed, and an in-

| junetion to prevent him from acting, (1)

because the appointment of D, was not
agreed to by C,, (2) because the appoint-
ment was not made in writing, and (3) be-
cause the appointment, if agreed to by C.
in the first instance, was revoked by C.
withdrawing his consent thereto before
action brought:—Held, that the onus of
establishing the grounds relied upon was
upon plaintiffs, Held, that the question as
to whether C. did cr did not assent to the
appointment of D. was one of fact, and,
the finding of the trial Judge on the point
being adverse to the plaintiffs, and the
weight of evidence being in favour of the
finding, there was no reason for setting it
aside. Held, that, in the absence of any-
thing to require the appointment of the
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third arbitrator to be made in writing,
the same law would govern as in the ap-
pointment of an umpire under a submis-
sion, which may be made by parol if no
particular mode of appointment be pre-
seribed. Held, that I;, having been ap-
pointed, and having consented to aet, his
appointment could not be revoked by subse-
quent dissent of the parties.
Kedy v. Davison, 34 N.8.R. 233.

—OClerical error in award—Motion to refer
back—Railway Act of Canada.]—Motion
for an order referring back to the arbi-
trators, to enable them to correct a clerical
orror, an award made under the Dominion
Railway Act:—Held, that if the Provineial
logislation (R.8.0. 1897, ¢, 62) applied, the
motion was needless, the arbitrators having
ower (8. 9 (¢)) to correct the mistake.
Ff that legislation were not applicable,
there was no ‘power, under the Dominion
Railway Act or otherwise, to remit the
award, nor to correct the error upon this
motion. Application dismissed.

Re MeAlpine and Lake Erie and Detroit
River Railway Co., 3 O.L.R. 230.

—Compensation under s. 133 of the Van-
couver Incorporation Act, 1900—Award of
—Procedure—Arbitrators.] —The right to
compensation cannot be determined by arbi.
trators appointed under s, 133 of the Van-
couver Incorporation Aet, 1900, as their
jurisdietion is limited to the finding of the
amount of compensation, An award of
such arbitrators cannot be enforced sum-
marily under s. 13 of the Arbitration Aet.

In Re Northern Counties Investment
Trust, Ltd,, and the City of Vancouver, 8
B.C.R. 338 (Irving, J.).

—Extension of delay for making report—
Arts. 407, 1438 C.C.P.] — Arbitrators
amiables compositenrs and experts, become
funeti officio by the lapse of the delay
fixed for the performance of their duties.
If the period fixed has expired without any
report having been made, the submission
becomes inoperative, and the Court canmot
thereafter grant an extension of the delay.

Beaudoin v. Dubrule, 200 Que. 8.C. 575
(Davidson, J.).

—Jurisdiction of arbitrators—Deed of Sub-
mission—Oonstruction.]—By agreement of
submission dated April 10th, 1893, the pro-
vinees of Ontario and Quebee referred to a
statutory tribunal the ‘‘ascertainment and
determination of the amount of the prin-
cipal of the Common School Fund and the
method of computing’’ interest thereon
and of the amount for which Ontario was
liable. Thot fund was established by
Canadian Act (12 Viet. e. 200), and con-
sisted (inter alia) of the proceeds of pub-
lie lands received by Ontario and paid to
the Dominion:—Held, that a claim J Que-
bec that Ontario should be debited with
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uncollected prices of land sold by it, bein,
a claim for wilful neglect and default an
in the nature of damages, not suggested in
but heterogeneous to the matters actually
pecified in the submission was not on its
true construction included therein.
Attorney-General for Ontario v. Attor-
ney-General for Quebec (1903), A.C. 39.

—=8tating case—Matter ‘‘arising in the
course of the reference’’'—Revoking sub-
mission—Arbitration Act.] — Arbitrators
were appointed under the arbitratioa
clause in an agreement between two com-
panies, whereby, inter alia, one agreed to
provide the other daily with a certain
quantity of cordwood, which the latter
agreed to earbonize into charcoal, and to
deliver to the former to the maximum
quantity of 85,000 bushels per month. The
arbitration clause provided that ‘‘in case
of any dispute arising between
the parties in regard to the meaning or
construetion of this agreement “ s
ot of the mutual obligations of the parties
.+ .+ . or of any other act, matter or
thing relating to, or concerning the carry-
ing out of the true spirit, intention, or
meaning of these presents, the same shall
be determined by arbitration.’”’ Disputes
arising between the parties, one of the
claims referred to the arbitrators was for
damages for alleged short delivery of char-
coal, such shortage being claimed whatever
the proper construction of the agreement
in that regard. On application by one o
the parties, under 8. 41 of the Arbitration
Act, R.8.0. (1897), e. 62, for a direction to
the arbitrators to state a special case as
to what was the true construction of the
contraet as to the amount of echarcoal
called for per month under it—a matter
upon which they had reached and an-
nounced a coneclusion:—Held, this was &
question of law ‘‘arising in the course of
the reference’’ within the meaning of the
said section, and a special case might prop-
erly be directed as to it. Held, also, that
a special case having been directed as to
this, the principal question, it might prop-
erly be made to include two other ques-
tions in dispute, though had they been the
only questions which the applicants de-
sired to have stated, it would not have
been proper to direct the case as to them.
A party to a reference is not entitled ex
debito justitia to have a special case
directed whenever a question of law arises
in the course of a reference. This is a
matter resting in the discretion of the
Court. There is no general rule that where
the arbitrators are lgeehlly qualified to
decide the question of law, this direction
should not be given, at all events whera
the arbitrators have ruled upon the gnel-
tion. Semble, that different considera-
tions apply to the exercise of the disere-
tion to give leave to revoke a submis-
sion (n.g.o. 1897, e. 62, 8. 3), a disere-
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tion w'lleh‘ hl to be exercised ouly under

The Rathbun Company v. Standard Che-

mical Company, 5 O.L.K. 286, 2 C.L.R. 110
(Meredith, C.J.).

—Landlord and tenant—Valuation of

on of time for making
award—Interest.| —By a lease made on
the 1st November, 1879, land was demised
for a term of twenty-one years, and it
was agreed that all the buildings on the
land at the end of the term should be
valued by valuators or arbitrators, and
that the reference should be made and
entered on and the award made within
six months next preceding the 1st Novem-
ho.r, 1900; and it was further agreed that
within six months from that day the value
of the buildings found by the arbitrators
should be paid by the lessors, with interest
at the rate of seven per cent. per annum
from that day, and that until paid it

should be a charge on the land. By deed

dated the 23rd October, 1900, the parties
agreed that the time for making the
award should be extended to the 1st De-
eember, 1900, and until such further day
a8 the valuators or arbitrators might ex-
tend the same. The time was duly ex-
tended until the 30th November, 1901, on
which day an award was made fixing the
value of the buildings. Possession of the
lands and buildings were given up by the
lessees to the lessors on the 31st October,
1900:—Held, Osler, J.A., dubitante, that,
supposing the extension of time and delay
to have been agreed to for the convenience
of both parties and without the fault of
either, the lessees were entitled to interest
on the value of the buildings from the
31st October, 1900, to the 30th November,
1901, for the first six months at seven
per cent., and for the remainder of the
time at the legal rate of five per cent.
Judgment of a Divisional Court, 3 O.L.R.
519, varied.

Toronto General Trusts Corporation v.
White, 5 O.L.R. 21 (C.A.).

—Submission—Appointment of sole arbi-
trator—Arbitration Act, R.8.0. 1897, c. 62,
8. 8—Appeal.]—A submission contained in
a poliey of insurance provided ‘¢ that, if
any difference shall arise in the adjustment
of a loss, the amount to be paid . . .
shall be ascertained by the arbitration of
two disinterested persone one to be chosen
by each party, and, if the arbitrators are
unable to agree, they shall choose a third,
and the award of the majority shall be
sufficient ’’:—Held, reversing the decisions
of a Divisional Court, 3 O.L.R. 93, and
of Street, J., 2 O.L.R. 801, that the sub-
mission was not one provid{ng for a refer-
ence ‘‘ to two arbitrators, one to be ap-

inted by each party,’’ within the mean-
ng of the Arbitration Act, R.8.0. 1897, e.
62, s. 8, and, therefore, one party having
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failed, after notice from the other, to
appo'nt an arbitrator, the other could not
appont a sole arbitrator. Re Sturgeon
Falls Electric Light and Power Co. and
Town of Sturgeon Falls (1001), 2 O.L.R.
585, approved, Held, also, that the order
of Street, J., di-miu{ng an application to
set aside the appointment of a sole arbitra-
tor, was not made by him as persona de.}g-
nata, but was a judicial order from which
an appeal lay.

Excalgior Life Ins. Co. v. Employers’
Liability Assurance Corporation; Re Faulk-
ner, 5 O.L.R. 609 (C.A.).

—Order for leave to enforce award—Time
—Arbitration Act, s, 45.]—An application
under s. 13 of the Arbitration Act, R.8.0,
1897, ¢. 62, for an order giving leave to
enforce an award need not be made within
six weeks after the publication of the
award. 8. 45 of the Act does not appl
to such an application, but only to appli-
cations to set aside awards. An order
under s. 13 is necessary when the refer-
ence has been made out of Court. ijec-
tions properly the subject of a motion to
set aside the award were not given effect
to upon appeal from an order under s, 13,

Re Lloyd and Pegy, 5 O.L.R. 380 (Mere-
dith, J.).

—Making award a judgment—King's
Bench Act, Rules 754-764—Arbitrators de-
legating their duty to third person.]—
Plaintiff’s action was to recover a balance
on a building contract, alleging completion.
Defendant denied completion and eounter-
claimed against plaintiff on several
grounds, After the record had been en-
tered for trial the parties entered into
an agreement to refer to two named arbi-
trators and a third on2 to be appointed
by the latter ‘‘ all matters whatsoever in
dispute ’’ between them. The arbitrators
thus appointed having made their award
in plaintiff’s favour, he moved, under
Rules 754-764 of the King’s Bemeh (Aect
Man.) to have the award made a judgment
of the Court:—Held, dismissing the mo-
tion with costs, that the award was bad
on the following grounds:—1. It showed
on its face that the work under the plain-
tiff’s contract had not been completed, so
that the plaintiff was not entitled to re-
cover anything at all in this action. 2.
From evidence taken on the hearing of the
motion it was clear that the arbitracors
had not taken into consideration ¢ all
matters whatsoever in dispute,”’ but had
failed to deal with a number of such mat-
ters which had been brought to their
attention. 3. The arbitrators had attempted
to delegate to another person unascer-
tained) their authority to decide whether
the sum of $110, part of the amount
awarded, should or should not be paid.
Blakeston v. Wilson, 14 Man, R. 271
(Richards, J.).
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—~8etting aside award—Misconduct of
arbitrator—Waiver.] —A party to an arbi-
tration does not waive hﬁ.right to object
to an award on the ground of misconduet
on the part of an arbitrator by failing
to object as soon as he becomes suspicious
and before the award is made; he is en-
titled to wait until he gets such evidence
as will justify him in impeaching the
award. Where two out of three arbitra-
tors go on and hold a meeting and make
an award at a time when the third arbi-
trator cannot attend, it amounts to an
exclusion of the third arbitrator and the
award is invalid. A party by attending
at such a meeting and not objecting (al-
though he knew of the third arbitrator’s
inability to attend) does not waive his
right to objeet afterwards. Per Hunter,
C.J.:—It is not necessary that ihere should
be absolute proof of misconduct before
an award will be set aside on that ground;
it is enough if there is a reasonable doubt
raised in the judicial mind that all was
fair in the conduct of the arbitrators,

In Re Deborer and Megaw's Arbitration,
10 BC.R. ¢ .

—Arbitration Ordinance—Remission for re-
consideration refused—No authority to ap-
point new arbitrator.]—Sec. 11 of ‘‘The
Arbitration Ordinance’’ provides that ‘‘In
all cases of reference to arbitration the
Court or a Judge may from time to time
remit the matters referred or any of them
to the reconsideration of the arbitrators or
umpire.”’ Remission was refused because
after the submission was entered into one
of the arbitrators commenced an action
against the party who had nominated him
to recover an amount agreed to be paid for
procuring settlement of the matters in dis-
pute. Where the instrument of submission
names the arbitrators the Court or Judge
has no power to appoint a new arbitrator in
lieu of one who has become incompetent.

Re Crawford and Allen, 5 Terr. LR, 398
(Scott, J.).

—Disinterested party — Ratepayer of
town.]—By the Acts of 1902, ¢. 80, the
town of Glace Bay was empowered, for the
purpose of obtaining a water supply, to
enter upon any lands in the county of
Cape Breton, and it was provided that the
damages, if any, payable to the owner of
such land, should be determined by arbi-
tration.  Objeetion was taken to the
award of damages on the ground that C.
F., one of the arbitrators appointed under
the Aet, was not a disinterested party, he
having been assessed as a ratepayer in the
town:—Held, dismissing with costs the ?
pea! from the decision of Townshend, J.,
refusing a writ of certiorari, (a) That
it the arbitrators were acting in a judicial
capacity, ¢ 39, R.S. applied and the fact
of one of the arbitrators being a ratepayer
afforded no valid objection to the award

made by him. (b) That if the arbitrators
were not acting in a judicial capacity a
writ of certiorari would not lie to remove
into this Court any award made by them.
Rex v. Town of Glace Bay, 36 N.S.R. 456.

—S8etting aside award—Misconduct of arbi-
trator—Partiality—Bvidence — Jurisdic-
tion of majority—Decision in absence of
third arbitrator.]—A reference under the
British Columbia Arbitration Aect author-
ized two out of three arbitrators to make
the award. After notice of the final meet-
irg the third arbitrator failed to attend, on
account of personal inconvenience and pri-
vate affairs, but both parties appeared at
the time appointed and no ohjections were
raised on account of the absence of the
tkird arbitrator, The award was then made
by the other two arbitrators present:—
Held, reversing the judgment appealed
from (10 B.C.R. 48), that under the eireum-
stances there was cast upon the two arbi-
trators present the jurisdiction to decide
whether or not, in the exercise of judicial
discretion, the proceedings should be fur-
ther delayed or the award made by them
olone in the absence of the third arbi-
trator, and it was not inconsistent with
natural justice that they should decide
upon making the award themselves. Held,
further, that although the third arbitrator
had previonsly suggested some further
audit of certain accounts that had already
been examined by the arbitrators, there
was nothing in this circumstance to
impugn the good faith of the other two
arbitrators in deciding that further delay
was unnecessary. Where it does not ap-
pear that an arbitrator is in a position
with regard to the parties or the matter is
dispute such as might cast suspicion upon
his honour and impartiality, there must
be proof of actual partiality or unfairness
‘n order to justify the setting aside of the
award,
Doberer v. Megaw, 34 Can, S.C.R. 125.

Non 14 with directi of the
Court—Refusal to state a special case—
Dona fide application—Remittal to arbi-
tration—R.8.0. (1897), c. 62, s. 12, sub-
sec. 2, 8. 41.]1—On a motion to set aside
an award:—Held, that an arbitrator to
whom an award had been remitted ‘‘to
find and make his award as to the owner-
ship’’ of certain property had not com-
plied with that direction by vesting the
property in one of the parties as owner.
Held, also, that (an application having
been made bona fide to him before the
award was signed to state certain questions
of law in a special ease for the opinion
of the Court or to adjourn the matter until
an application to the Court to direet
him to state a special case had been dis-
posed of, his refusal to do so was a ground
for remittance to him for further eon
sideration. In re Palmer & Co. and Hos-
ken & Co. (1898), 1 Q.B. 131, followed.
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Re Powell and Lake Superior Power
Company, 9 O.L.R. 286 (Teetzel, J.).

Oneh A dadd B,

T a8
member.]—Held (affirming the judgment
of the Superior Court, Mathieu, J.):—
An architect, in order to avail himself of
the tariff of the Province of Quebee As-
sociation of Architects, in support of a
claim for services as architect, must es-
tablish that he is registered as a mem
ber of the Association under the Act 61
Viet. (Q.) e. 33,

Beaulieu v. Lapierre, 26 Que. S.C. 1
(C.R.).

~P Nominati of arb
to adjust accounts—Staying action.]—
A partnership agreement contained a
provision by which the parties thereto
nominated and appointed a named per-
son ‘‘as sole and final arbitrator in case
of the death of either of the partners
before the expiration of the said contract
to finally adjust and settle all matters
between the survivor and the personal
representatives of the deceased partner
within such time and on such conditions
as they may see fit:'’—Held, upon the
application of the surviving partners in
an action brought against them by the
personal representatives of the deceased
partner to have the accounts of the part-
nership wound up, that this clause applied,
and the action was stayed and a reference
to the arbitrator directed.

Royal Trust Company v. Milligan, 10
OL.I{. 456 (Britton, J.).

—Lands taken or injuriously affected—In-
clusion of other matters in submission—
]—Certain parties having appointed
arbitrators under the Municipal Aet in re-
spect to lands taken by the municipality in
connection with their water works system
—afterwards entered into an agreement
under seal defining the scope of the arbi-
tration, and included a claim for damages
for breach of contract and other matter
not within the Municipal Act. They did
not provide in the agreement for an appeal
under s, 14 of the Arbitration Act, R.8.0.
(1897), ¢. 62. The arbitrators in their
award awarded one sum both for the
claim ‘‘under the Acts and in respect of
the matters referred to in the said sub-
mission’’:—Held, affirming the judgment
of Teetzel, J,, that as the matters not
under the hunicipll Act could not be dis-
tinguished in the amount awarded from
the questions referred under the Act, the
award being one and indivisible in its
Kennt form, and as the agreement come
by the parties deﬂnlng{ the scope of the
arbitration d'd not provide for an appeal
under the Arbitration Aect, no appeal on
the merits lay, or was possible.

In re Field-Marshall, and the Village of

Beamsville, 11 O.L.R. 472 (D.C.).
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—Arbitrator's fee under Workmen's Com-
pensation Act (1902), B.O. Stat. (1902), c.
74.]—The schedule to the Arbitration Aet
does not apply to arbitrations under the
Workmen’s Compensation Aet, and the
arbitrator’s fee must be dealt with by a
practice analogous to that prevailing prior
to the Arbitration Aet on a reference di-
rected by the Court.

Chisholm v, Centre Star Mining Com-
pany, 12 B.C.R. 16.

—Arbitration — Injunction — Jurisdic-
tion.]—An injunetion will not be granted
to restrain a party from proceeding with
an arbitration where the result of the arbi-
tration will be merely futile and or no in-
jury to the party seeking the injunetion,
An injunetion to restrain an arbitration to
determine the value of land of the plaintiff
taken by the defendants on the ground that
a condition precedent to the taking of the
land had not been complied with, refused.

Dunean v. Town of Campbellton, 3 N.B,
Eq. 224,

—=8etting aside award—Pleading—Prayer
for general relief.]—When the plaintiff,
in answer to the defence of an award cov-
ering the amount of his elaim, amends his
statement of claim by setting up faets
which, if true, would entitle him to ask
specifically to have the award set aside,
the statement of claim is good on demurrer,
if it contains a prayer for general relief,
although it does not ask for that specifie
relief. 2. This Court has jurisdietion over
awards whether or not they are awards to
which the provisions of 9 & 10 Wm, IIL e,
15 apply. 3. Per Mathers, J., Rule 773 of
the King’s Bench Act provides a code of
procedure only for the enforcement of
awards, and Rule 774, which reads, ‘‘The
former practice with respect to awards
shall not be abolished, but the same shall
only be followed by special leave of the
Court or Judge,’’ should be interpreted as
if it read, ‘‘ The former practice relating to
the enforcement of awards,’’ ete.

Johannesson v. Galbraith, 16 Man. R.
138,

—Motion for leave to issue execution.]—
Upon an ;é;pliut.ion made under R.8.0.
(1897), c. 62, s. 13, to the Court for leave
to issue an execution to enforce an award
the Court has diseretion upon affidavits pro-
duced to say that in face of facts disclosed,
execution should not issue for the present,
as was done in this case, and proceedin,
were stayed for 30 days to enable the ob-
jecting party to lprly for leave extend:
ing the time for moving against the award,
A local Judge has jurisdiction to make an
order for leave to issue execution to en-
force an award.

Re Baker and Kelly, 14 O.L.R. 628,
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~—Powers of

— Arbitration
to sue for damages.]—An
arbitration clause in a private Aet of Par-
liament will not oust the jurisdiction of
the Court, and an action for damages will
lie, unless the necessary steps are takem
under the Act, to vest the power to exer-
cise the right, or to do the thing for which
compensation would be due under the Act.
Held, also, following Watt v. Watt (1905)
A.C, 115, that the Court has no jurisdiction
without the defendant’s consent to make
a new trial dependent upon the consent of
the plaintiff to reduce the damages.

Barter v. Sprague’s Falle Manufacturing
Company, 38 N.B.R 207

—Time for award—Failure of arbitrators
to extend—Action—Stay of proceedings.]
—A submission to arbitration, dated the
4th October, 1904, was under seal, and
bound the parties to abide by the award
s0 as it was made on or before the 30th
October, 1904, or any subsequent day to
which the arbitrators should by writing ex-
tend the time. There was no covenant not
to take other proceedings. The arbitrators
proceeded to consider the matters referred
to them and continued the arbitration, with
the assent of the parties, for nearly two
years, but did not by writing extend the
time for the award. The plaintiff brought
this action for an account in respect of
the matters referred, the arbitration being
stil uncompleted, and the defendant
pleaded the submission and proceedings of
the arbitrators as an answer to the action:
—Held, that the assent of the parties to
the arbitration being proceeded with after
the time had expired was equivalent to a
parol submission only; section 3 of the
Arbitration Act, which makes submissions
of the same effect as an order of the Court,
and irrevocable without leave of the Court
applies, by virtue of section 2, to submis-
sions in writing only; the same is the case
with section 8, which allows an application
to stay proceedings; no order extending the
time had been made under section 10; and
therefore the arbitration proceedings af-
forded no answer.

Ryan v. Patriarche, 13 O.I.R. 94 (Magee,
J.).

Under Railway Act.]—See RAILWAY.

—~Costs—Disposition of —Exceeding powers
conferred.] —An action for trespass to
land was brought by M. against H. and an
action of ejectment by T. M. H. against M.

both actions resulting from a dl'pnud
boundary between the lands of the respec-
tive parties. By agreement the question
of the boundary was referred to arbitra-
tion ‘‘including the disposition of costs in
the said actions.”’” The arbitrators totalled
the costs in the two actions and in their
award directed them to be paid in certain
proportions:—F~ld, that the words of the
submission in reference to costs meant

clearly ‘‘party and party costs’’ and that
the arbitrators having underteken to deal
with the costs and expenses of both sides
in the two actions, including costs between
solicitor and client, exceeded their powers
and the award was invalid and must be
set aside,
Messenger v. Hicks, 42 N.S.R, 13,

—Law of arbitration—Arbitration as to
value of land expropria

mission exceeded.]—When arbitrators were
appointed under deeds of submission to
value three expropriated lots of ground
and fix the indemnity for damages, it be-
ing declared that they should act as media-
tors (amiables compositeurs), but should
be bound to conform to the provisions of
s. 161 of the Railway Act (1903), and the
award, in lieu of valuing the third lot,
ordered that the expropriators should re-
turn it in part and construct a road on
their own adjoining land, to be maintained
by them in perpetuity, for the benefit of
the parties expropriated:—Held, that arbi-
trators who are also appointed mediators
cannot disregard their instructions and that
the error vitiated the whole award.

Quebec Improvement Company v. Quebee
Bridge & Railway Co. (1908), A.C. 217;
17 Que. K.B, 353 (P.C.), affirming 16 K.B.
107, which reversed 39 Que. 8.C. 328.

—Reference to three arbitrators—Different
awards made on different dates.]—In an
agreement between the parties, provision
was made for the submission of any dis-
pute to three persons as arbitrators, the
arbitration to be in accordance with and
subject to the provisions of the Arbitra-
tion Act. On a reference, following a dis-
pute, under the agreement, the arbitrators
being unable to agree, drew up and ren-
dered three separate awards Two of the
arbitrators agreed in their findings. Morri-
son, J., came to the conclusion that the
agreement of a majority constituted an
award, pursuant to s. 10, sub-sec. 36
of the Interpretation Act:—Held, that said
sub-sec. 36 does not 2pply to the construe-
tion of a document inter partes, as here,
but to something done gxrmnt to statute,
McLeod v. Hope, 14 B.C.R. 56.

—8etting aside award—Improper rejection
of evidence.]—Held, that the fact that the
umpire was appointed before and sat with
the arbitrators during the hearing is not
a ground for setting aside an award, but
quaere, whether it might not be a valid
objection if the umpire had interfered dur-
ing the hearing so as to prevent a final
agreement. (2) That an award will be set
aside if the arbitrators refuse to receive
evidence properly offered and relevant to
the issue. (3) That an award will be set
aside if the arbitrators when the hearing
18 practically over hear further evidence
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in the absence of one of the parties with-
out notice to him.
Annable v. Annable, 1 Sask. R. 222.

~ Award not made within the time limited

--When arbitrator functus officio.]—An | :
! patented allowed to remain uncollected for

arbitrator is functus officio as soon as he
had made an award or as soon as the time
fixed, whether by consent or otherwise,
within which he shall make his award has
expired. Ruthven v, Ruthven (1847), 8
U.C.R. 12, followed. A previous arbitration
te settle the same matter having failed by
reason of no award having been made, Ben-
retto took proceedings under the Winnipeg
charter for a fresh arbitration and applied
to have an arbitrator appointed by the
County Court Judge to act on behalf of the
eity as the city had failed to make a fresh
sppointment relying on the former appoint-
ment which had not been eancelled:—Held,
that a new appointment was necessary and
the eity was not entitled to an order pro-
hibiting the County Court Judge from pro-
ceeding to make 1t.

Bennetto v. City of Winnipeg, 18 Man.
R. 100, -

—Delay in making award— Waiver,]—In
order to impeach an award of arbitrators
which determined certain specific matters,
on the ground that it does not dispose of
all the questions to be disposed of under
a general submission of matters in dis-
pute, it must be shewn affirmatively that
there were matters in dispute other than
those disposed of. (2) That, after one of
the parties has accepted the award, he is
estopped from: objecting that it was not
made within the time limited by the sub-
mission,
Morrow v. Lindsay, 1 Sask. R. 5.

—S8tatutory arbi — Jurisdi -
Awards ‘‘from time to time’’—Res judi-
cata—OCommon school fund.]—The statutes
authorizing the appointment of arbitrators
to settle accounts between the Dominion
and the Provinces of Ontario and Quebec
and between the two provineces, provided
for submission of questions by agreement
among the governments interested; for the
making of awards from time to time; and
that, subject to appeal, the award of the
arbitrators in writing should be binding on
the parties to the submission. The prov
inces submitted to the arbitrators for de-
termination the amount of the principal of
the Common School Fund to ascertain
which they should consider mot only the
sum held by the Government of Canada
but also ‘‘the amount for which Ontario
is liable.”” 1In 1896 by awari No. 2 the
arbitrators determined that moneys remit-
ted to purchasers of school lands unless
made in fair and prudent administration,
and uncollected purchase money of pat-
ented lands, unless good cause was shown
for non-collection should be deemed moneys
received by Ontario, and in 1809 the

amount of liability under these heads was
fixed by award No. 4. In 1902 the Privy
Couneil held that the arbitrators had no
jurisdiction to entertain a claim by Que-
bee to have Ontario declared liable for the
purchase money of school lands yet un-

many years. In making their final award
i 1907, the arbitrators refused an appliea.
tion by Quebee for inclusion therein of the
amounts found due from Ontario for remis-
sions and non-collections and held that they
had exceeded their jurisdietion in deter-
mining sueh liability. On appeal from this
determination embodied in the final award:
—Held, that the arbitrators had no juris-
diction to determine the liability of On-
tario for moneys remitted or not collected.
Attorney-General for Ontario v. Attorney-
General for Quebec (1903), A.C. 39, fol-
lowed. Held, that awards Nos. 2 and 4 in
so far as they determined this liability
were absolutely null, and, therefore, not
binding on Ontario.

Province of Quebec v. Province of On-

io, 42 Can. B.C.R. 161.

—Value of buildings on leasehold property
—Evidence of rentals and expenditure.]—
Evidence of rentals and other income re-
ceived from buildings erected on leasehold
property, and of all outgoings or expendi-
ture in respect thereof during the term, is
admissible on an inquiry before an arbi-
trator for the purpose of determining the
value of the same, although owing to ex-
ceptional circumstances the revenue de-
rived by the lessees may not in fact afford
assistance, A question as to the admissi-
bility of evidence 1s one of law within the
meaning of s, 41 of the Arbitration Aect.

Rogers v. London and Canadian Loan
and Agency Co., 18 O.L.R. 8.

—Award—Option of one of two alterna-
tives—Failure to declare option.]—The
party, to whom an arbitration award gives
an option to do one of two things, cannot
be presumed to have declared for either
alternative by mere lapse of time, and if
he fails to declare his option, he must be
put in default, before the other party can
seek to enforce the award, Hence, when
the option consists in either taking over
hardwood logs sunk in a pond, as being of
a stated qulntit{v, for a lump sum, or, as
soon as the ice is gone from the pond, of
fishing them up jointly with the other
party, to be sawed and the output to be
divided between them in certain propor-
tions, the standing by, after the ice is gone,
by the Elrty having the option, or his do-
ing nothing during the summer, does not
give the other the right to sue for the
lump sum on the assumption that he has
implicitly elected the first alternative. A
utting in default, mise en demeure, is at
rrut required, betore an action will lie.
Ross v. Fletcher, 85 Que. 8.C. 113 (C.R.).
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Action for money demand—Plea of pay-
ment of amount ascertained by award—
Amendment of statement of claim—Allega-
tion of invalidity of award.]—

Johannesson v. Galbraith, 1 W.L.R. 445
(Man.).

—Arbitration clause—Rescission of contract
;-Bttu{ of proceedings—Willingness to arbi-
rate,]—

Fernan v. Moniter, 3 W.L.R. 426 (B.C.).

—Motion to set aside award—Misconduct
in arbitrators — Gmu undervaluation of
mtmng claim,]—

Harrigan v. Klondnke Mines Ry. Co., 6
W.L.R. 137 (Y.T.).

—Misconduct of arbitrators—Gross under-
valuation of mining claim—Interested mo-
tives alleged against arbitrators.]—

Harrigan v. Klondike Mines Ry. Co., 6
W.LR. 417 (Y.T.).

—Action to enforce award—Uncertainty.]—
Messenger v, Hicks, 2 ELL.R. 76 (N.8.).

~—Agreement to refer—Stay of action—In-
consistent provisions of agreement—Parties
not ad idem.]—

Kerr v. Brown, 1 W.L.R. 379 (N.W.T.).

— Defective award — Motion to enlarge
time.]—
Smith v. Zwicker, 1 E.L.R. 70 (N.8.).

ARCHITECT.

fees—Ci tion  where
work mnot proceeded with, ]=—By a special
Act of the Legislature of Nova Scotia (Acts
of 1903, ¢. 169) reciting the gift to defend-
ant of the sum of $15,000 for the erection
of a library building on certain conditions,
including the providing of a site for the
building ana a yearly sum of money for its
support and maintenance, and that such

gift had been accepted, and the required ex-
sendlturu approved of by the ratepayers,
efenuant was authorized to include in its
estimates of expenaiture, extending over
several years the amount required for the
purchase of the site for the h\uldlng. and
also, for all time, the sum of $15, an-
nually for its support. I'Inintll‘h were
employed to Erer.re plans and s mcn
tions for the building, and did so, but the
project was abandoned anu lnintiﬂ'l
claimed payment of the sum of three per
cent. on the estimated cost of the building
as compensation for the work dome by
them:—Held, that while there was no
Teciﬁe aeclaration in the enncting part of

statute that def

A nabitanta?
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donee, were entmnd to neovor the fulj
d, an
that the judment in their f-vwr below for
a smaller amount must be varied by bei
increased to the full amount, and defend-
ant’s appeal dismissed with coste.

Chappel v. City of Sydney, 44 N.S.R. 27.

—Architects—Preparation of plans—Con-
tract—Joint enterprise.]—In an action by
architects to recover from a land owner
fees for preparing plans and -peciﬂutlonl
for the erection of an apartment house uj
the defendant’s land:—Held, upon confl ct-
ing evidence, that the planu and specifica-
tions were prepared by the plaintiffs, at
their own risk, as sharers with the defen-
dant and others in a contemplated enter-
rise, and that the defendant was not liable
o the plaintiffs.

Melville v, Stirrett, 14 W.L.R. 557 (Man.).

—Preparing plans—Value of services—Evi-
dence.]—In an action by architects for fees
for preparing plans for a building which
was never erected, the plaintiffs were held,
upon the evidence, entitled to recover the
amount which they claimed, there be"% no
evidence as to the value o( their se
of any weight as opposed to the teuhmony
of the plaintiffs themselves.

Smith v. Crump (No. 2), 14 W.LR. 207
(Man.).

—Instructions to architects—Plans for pro-
posed building—Authority of agent.]—The
plaintiffs, who were architects, prepared
plans for a theatre proposed to be erected
on the land of the defendant in a ecity,
having received their instructions from C.,
who had acted as the defendant’s agent in
that city (she residing in another country)
in the collection of rents and looking after
her real estate, etc.:—Held, upon the evi-
dence, that the defendant was not liable
for the value of the plaintiffs’ services in
reparing the plans; the theatre was not to
he built for her, but for a company,of which
C. and one of the palintiffs were promoters,
and her only connection with the enterprise
was as & subscriber for shares in the com-
pany and lessor of the land upon which
the theatre was to be built.

Smith v. Crump (No. 1), 14 W.LR. 205
(Man.).

—Contract for services—Divisibility.]—The
agreement by which an architect under-
takes to prepare plans and specifications,
receive tenders and award the contract,
direct the contractors and superintend the
work of erecting two buildings, creates an
obligation divisible and susceptible of exe-
cuting in portions. Therefore, the absence

to erect the building, Iooklng u the whole

act, such power must be considered to be

ghedly given, and concluded defendant’s
liability tn‘rlninmh for the work «one by
them : —ifel

that plaintiffs, on the evi-

of the hitect during the course of the
work only gives the owner a right to a
reduction of the sum agreed to be paid to
him in proportion to the prejudice suffered.

Mann v. Rudolph, Q.R. 37 S.C. 209 (Ct.
Rev.), reversing 36 8.C. 57.
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Architect—Whether liable for loss caused
by mistakes in estimates.]—In making his
estimates of the cost of a building an
architect is only required to use a reason-
able degree of care and skill, and if he
does this he is not liable for any loss
caused by error in the estimates.

Grant v. Dupont, 8 BC.R. 7.

-—Contract to prepare plans, etc.—Right to
recover where work not proceeded with.]—
Plaintiff was engaged by defendants to
Ereplre plans and specifications for an

otel building, to cost not more than $4,000
or $5,000, for which he was to receive a

|
I
|
|
|

land owner to design and superintend the
construction of a house, on a vacant site
vot subdivided into building lots for sale,
incurs no liability from the fact that an
chlique view is given through a window, in
the house designed by him, onto IJJm of
the land sold by the owner to a third party,
ofter the inception of the building. In th

case, the proximate cause of the servitude
15 to be found, not in the plan devised by
the architeet, but in the disposal wade by
the owner of his property, in a manner to
make one portion of it bear the relation
of a servient temement, to that on which

| the house is built.

commission of two per cent. on the cost, |
| —OContract with architect for plans—Parol

with one per cent, additional for superin-
tendence. Instructions as to size, number
of rooms, ete., were given by defendants.
Before the plaus were completed changes
were made by additions to the original
plan, ‘involving an additional expenditure
of $1,500. The plans were approved of by
the defendants, when completed, and tend-
ers called for, and the work partly pro-
ceeded with., It was then found by de-
fendants that, owing to an advance in the
price of materials, the building would cost
much more than they had expected, and
the work was stopped:—IHeld, afirming the
jndgment appealed from, that plaintiff was
entitled to recover from defendants the
stipulated commission of two per cent. on
the estimated cost of the building with
the additions agreed upon,
Hutchinson v, Conway, 34 N.S.R. 554,

—Whether liable for loss caused by mis-
takes in estimates.]—In making his esti-
mates for the cost of a building an archi-
teet is only required to use a reasonable
degree of care and skill, and if he does
this he is not lable for any loss caused
by error in the estimates.

Grant v. Dupont, 8 B.C.R. 223, affirming
8§ BCR. 7.

~—Oontract to prepare plans—Work not
proceeded with—Commission on estimated
cost.]—Defendant requested plaintiff to
prepare for him plans for a building to cost
from $15,000 to $18,000. After inspecting
the plans, the defendant objected that the
building shown would not give him suffi-
eient room, and suggested changes which,
he was told, would inerease the cost. De-
fendant assented, and the plans, as finally
prepared, were for a building which would
cost $25,000:--Held, that plaintiff was en-
titled to be paid a percentage on the latter
amount, and that, in the absence of evi-
dence to fix the value independent of the
special contract proved by plaintiff, the
amount allowed by the trial Judge could
not be reduced.
Chappell v. Nolan, 38 N.8.R. 74,

~—Liability of architect—Plans of house—
Servitude.]—The architect employed by a

Saint-Jean v. Strubbe, Q.R. 27 8.C. 266.

testimony.]—(1) A contract with an archi-
teet for the drawing, at a cost exceeding
$50, of plans and specifications for a pro-
posed building, is not a commercial matter
gnd eannot be proved by parol testimony.
(2) When inadmissible evidence is received
without objection, the party against whom
it is given may move for its rejection at
any time before the trial is over.

Wright v. Davies, 33 Que. S.C. 346
(C.R.).

Action for fees—Counterclaim for negli-
gence,]—

Russell v. McKerchar, 1 W.LR. 138
(Man.).

—Fees for services—Drawing plans—Super-
vision of buildings.]—
Schwab v. Shragge, 3 W.L.R. 463 (Man.).

—Preparation of plans and estimates—Re-

muneration. |—
Lachance v. Wilson, 7 W.L.R. 646 (Sask.).

—Professional services — Preparation of
plans and specifications—Contract—Limited
price.]—

Smith v. Czerwinski, 4 W.L.R. 563 (Man.),

ARREST,

Bond for release of defendant arrested
under capias—Abandonment of property.)]
~—(1) Sureties for a defendant arrested
under a capias, that he will make an aban-
donment of his property within thirty days
after judgment is rencered maintaining tz.
capias, and that he will surrender himself
within thirty days of the service upon him
of a Judge's order to that effect, are not
relieved from liability by an abandonment
of property by the defendant, which is,
after contestation, set aside by a judgment
declaring it fraudulent and d ing the
defendant to six months’ imprisonment in
consequence. (2) The undertaking in a
bail-bond, under Art. 913 C.P., to pay costs
in addition to the principal and interest,

L —
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includes the costs on all the incidental pro-
ceedings in the case of which the capias is
the initial one.

McManamy v. Hazer, 38 Que. 8.C. 441,

—Criminal proceedings.] — See CRIMINAL
Law.

—Capias—Petition to quash—Secretion of
property.]—A debtor who sells all his ef-
fects and the products of his immoveable
property so as to compel the bailiff to
make a return of nulla bona and who puts
said effects beyond the reach of his cred-
itors, while he himself is able to have the
use of them, is guilty of secretion and may
be arrested on a capias.
Ethier v. Poirier, 12 Que. P.R. 20.

—Capias—Damages—Exception.] —When a
capins is issued for a sum claimed as salary
due unuer an engagement in writing ana
for a specitied commission by contract be-
tween the parties it is not a case of un-
liquidated damages. An exception claiming
that the capias could not issue without a
Judge’s order will be dismissed.
Day v. Paillard, 11 Que. P.R. 205.

—Rule nisi—Imprisonment for Costs—Ser-
vice.]—A rule for a capias for non-payment
of the costs of an action will not m made
absolute if the bill of costs has not been
served on the opposite part%hnor taxed in
presence of both parties, e application
for a capias should be preceded by service
of an order to pay and notice that the de-
fendant will be arrested in case of non-
payment within three months from the date
of such service.  The new Code of Civil
Procedure has not altered the provisions
of the former Code in this matter.
Laudskrowner v. Corber, 11 Que. P.R. 307,

Arrest—Discharge from arrest—Terms
—Discretion.] —Where an order to arrest is
made upon materials which justify it, al-
though the defendant may be discharged
from custody under it upon fresh affidavits,
the Judge may, in his diseretion, impose
terms of bringing no action, and may with
hold costs,

Sullivan v. Allen, 1 O.L.R. 53.

—Order for arrest—Want of cause—Lia-
bility of justice.]—A justice of the Peace
who issues a warrant of arrest without in-
quiry into the informant’s grounds of sus-
picion against the accused is liable to the
latter if the complaint is not justified on
any serions ground, reasonable or plaus-
ible.

Murfina v. S8auve, 19 Que. 8.0. 51 (8.0.).

—Prisoner suffered to go at large—Re-
arrest upon same warrant—Legality of.]—
The prisoner, who had been arrested under
a warrant to serve a sentence of imprison-
ment for an offence against the Canada
Temperance Act, was, upon his own re-

hf -
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quest, suffered to go at large for a time
by the officer who had the execution of the
warrant. Shortly after he was again ar-
rested upon the same warrant and com-
veyed to the county {‘no] to serve his term
of imprisonment, pon an application
for an order in the nature of a habeas
corpus:—Held, (per Tuck, C.J., Hanington,
Landry, Barker, and McLeod, JJ., Van
Wart, J., dissenting), that the second ar-
rest upon the same warrant was legal, and
that the order should be refused.
Ex parte Doherty, 35 N.B.R. 43.

—Judgment debtor—Application for dis-
charge—Interest in real estate.]—A ju

ment debtor, having made application

be discharged from custody under an exe-
cution issued out of a justice’s Court, in
the course of his examination disclosed that
he and his wife resided upon land of which
his wife had the fee, and that there were
growing crops upon it created by his
labour:—Held, that as this disclosed an
interest in real property that could not ba
taken under an execution issued out of &
justice’s Court, the debtor could not be
discharged. The husband’s estate of eur-
tesy exists during the lifetime of the wife

Ex parte Geldert, 34 N.B.R. 612,

—Public officer—Art. 833 0.P.Q.]—To sub-
ject a person to arrest under Art. 833 C.
P.Q., it is necessary that he should have
the custody of money or other effects
under judicial authority and not otherwise.
A secretary-treasurer t{ireeted by the trus-
tees of a parish to raise the amount of an
assessment for construction of a chureh is
not subject to arrest under a judgment
condemning him to make restitution of
the money received by him in that ea-
pacity,

Trustees of the Parish of St. Antoine de
Longueunil, v. Gingras, 3 Que. P.R. 557
(8.C.).

—Damages for personal injuries—Con-
trainte par corps.]—Under the provisions
of par. 4 of Art. 833 C.P.Q, an arrest
(contrainte par corps) is permitted on a
elaim for compensation for personal in-
juries, in this case for damages in conse-
quence of injuries inflicted on the plain-
tiff by means of a bicycle ridden by de-
fendant.

Chouinard v. Raymond, 18 Que. 8.C. 310
(8.C).

—Personal injury—Contrainte par corps—
Chose jugee — Cession — Art. 833 CP.Q.]—
Damages obtaiued by plaintiff, a munieipal
councillor, from a fellow councillor who
had taken part in his expulsion from the
council on the ground that he was a mem-
ber of the provineial police when he was
only a prison guard, do not constitute
*‘damages for personal injuries’’ under
Art. 833, par. 4 C.P.Q., and therefore do
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not justify the d d for defendant’s

st to be taken into consideration

arrest; and it is of no importance that the
jndgment for such damages declared that
lhe{ were given for annoyanee (avanie)
or for personal injury, such judgment not
having the force of chose jugée as to the
nature of the injury or the question of
whether or not it could authorize a de-
mand for arrest. An abandorment of

roperty after the institution of the action,
ut before judgment was given therein is
an answer to a demand for arrest in exe-
eution of said judgment when plaintiff did
not contest the defendant’s schedule with-
in the four months which he could have
done notwithstanding his elaim for dam-
ages was then opposed by defendant.

Keating v. Burrows, 8 Que. Q.B. 1, dis-
cussed; Bedard v. Grosboillot, 18 Que. 8.C.
363 (8.C.).

—Oapias—Security—Renewal—Art. 913 C.
P.Q.]—Failure by a defendant arrested
on eapias to renew the security furnished,
notwithstanding an order of the Court for
him to do so, constitutes a good reason for
returning him to the custody of the sheriff.

Beliveau v. Boselieu, 4 Que. P.R. 62
(8.C.).

—Execution against body—Decree for pay-
ment of money—Disobedience.]—Where
defendant made default in paying to the
plaintiff under the decree of the Court a
sum of money received by the defendant
as a donatio mortis causa in favour of
the plaintiff an order was granted under
Aet, 53 Viet, ¢, 4, s. 114, as amended by
Act 58 Viet, e. 18, s. 2, for an execution
against his body. An order under the
above Act for an execution against the
body of a party making default to a de-
eree of the Court for payment of a sum
of money will not be granted where the
Court is satisfied that the party in de-
fault has no means, and has not made a
fraudulent disposition of his property, and
that his arrest is sought for a vindietive
purpose, or to bring pressure upon his
friends to come to his assistance.

Thorne v. Perry (No. 2), 2 N.B. Eq. 276.

Applicati for discharge—Onus—In-
tent to defrand—Former absconding
Bond—Restoration.}—The expected de-
rture from Ontario with intent to de-
aud is an essential ingredient of the
case to be made out by the applicant for
an order of arrest, but it is a question of
fact, and the Judge may infer it from
the facts and circumstances shown by tne
affidavits. The deeision of the Judge who
ants such an order is subject to review,
ut the onus of showing that he was
wrong rests upon the party who com-
phlains of it. Under the circumstances of
this ease the order was rightly made. The
former conduct of the defendant in re-

on the question of intent. The impecuni-
ous or insolvent condition of the defendant
does not, of itself, minimize or rebut the
fraudulent intent, Decision of a Divisional
Court, 19 P.R. 207, reversed. Held, also,
that the order of the Court below direet-
ing that the bond given by the defendant
should be delivered up and the surety
therein released, was erroneous; the bond
ought to have remained upon the files of
the Court, being a record thereof; and
the order ought only to have directed that
an exomeratur be entered thereon; thera-
fore the bond should be restored.
Beam v. Beatty, 2 O.L.R. 362 (C.A.)

—Motion—Contrainte par corps—S8ervice.]
—Before giving judgment on a motion for
a rule for arrest (contrainte par corps) the
Court will order it to be served on the
adverse party,

Ridgeway v. Duckworth, 18 Que. 8.C.
126 (8.C.).

—QCapias—Afidavit for—Art. 901 C.P.Q.]
—When, 1n an affidavit to obtain a writ
of capias ad respondendum the applicant
swears that he is informed of facts on
which he bases his demand for issue of
the writ, he should give the name of the
person who furnished such information,
or otherwise the writ will be quashed.
Lemieux v. Bussiere, 18 Que. 8.C. 409,

—OCa. re.—Secretion of property—Arts
832, 897, C.P.C.]—Under the law of Que-
bhee, as well since as before the new
Code of Procedure, the capias ad respon-
dendum still exists; and not only before
but also after judgment, as a means
whereby a ereditor may cause to be ar-
rested his debtor who, in order to defraud
and prevent recovery of the debt, has
concealed and carried off his property.
Art. 807 C.P.C. is not repugnant to Art.
832, the latter applying only to contrainte
par corps, while the other relates to the
capias, two things absolutely different.

Elliott v. La Banque Québee, 9 Que.
Q.R. 532, affirming 16 8.C. 303.

~ Capias — Proceedings to quash.] -- See
PLEADING.
Todd v. Murray, 3 Que. P.R. 521,

—Capias—Irregularity or nullity—Waiver
by giving bail.]—After the issue of the
writ in an action a summons was taken
out entitled ‘‘In the matter of an intended
action’’:—Held, by Irving, J., dismissing
the summons, that it was wrongly en-
titled. A Judge has power to direct a
summons to be issued and be returnable
in a registry other that that where the
writ was issued. By the giving of special
bail, a defendant arrested on a ecapias
waives his right to objeet to the writ.

spect to the same debt was a faet or cir-

Tanaka v. Russell, 9 BC.R, 24,
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—~Capias—Afidavit—Omission of the word
“‘immediately’ '—Art. 895, 0.C.P.] — The
omission of the word ‘‘immediately,”’ in
the affidavit for capias, in connection wl':h
the intended departure of the debtor, is
fatal, and the capias will be quashed and
set aside.

Kidd v. MeKinnon, 20 Que. 8.C. 300
(Davidson, J.).

—0Oa. re.—Appearance.]—A writ of ca. re.
must state the nuture of the action. It is
not necessary for a person arrested under
a writ of ca, re. to enter an appearance
before applying for his discharge.

\\'q-hrfrpiltz v. Russell (No, 1), 9 B.C.R.
50 (Hunter, J.).

—Capias — Debtor — Order for discharge—
Hulm“l.]—’l‘he order provided for by
60 Viet. . 28, 5. 15, is a substitute for the
remedy by writ of mandamus, and it will
therefore be granted only in cases where
mandamus will lie. In discharging or re-
fusing to discharge a debtor who has made
a disclosure under 59 Viet. e. 28, s. 7, the
Judge or other officer is acting judicially
and not ministerially, therefore the Court
refused to make an order unti! the said s.
15 eommanding the Judge of the County
Court of 8. to discharge a debtor who had
made a disclosure before him.
Ex parte Keerson, 35 N.B.R. 233.

—Under W of t '1'.::‘-
porary ot‘ Promi ]

—Where the officer executing a warrant
of commitment releases the prisoner, at
bis request, for a temporary period, on his
promise to surrender himself, such does
not constitute a voluntary abandonment
of the arrest, and re-arrest is justified
upon the same warrant. g

The King v. O'Hearon (No. 2), 5 Can
Cr. Cas. 531.
—Contrainte par corps — Discharge — Ces-
eion de bi Y:—The":efendnm condemned
by a judgment to damages for wrb‘l _in-
juries, and on the point of being im-
pri.oned under a writ of contrainte par
corps may obtain a suspension of the writ
by making an assignment of his property
provided he gives security for his return
into the custody of the sheriff when re-
uired. But he cannot be discharged by
;lho assignment before the expiration of
the delays given to the creditor to contest
1t

‘Frechette v. Prevost, 4 Que, P.R. 404
(Sup. Ct).

—~Contrainte par corps—Action for dam-
sges—Malicious injury.]—An action for
damages against a person who, throlggh
malice, had opened a tap for supplying
water to his co-tenant is not one of those
dmitting of a lusion for arrest on
failure to pay the damages awarded, and
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conclusion to that effect will be rejected
on défense en droit.

l;hnneuf v. Knight, 5 Que. P.R. 70 (Sup.
Ct.).

—Affidavit for ca. re—Practice.]—The
affidavits leading to an order for ca. re.
must show that there is a debt due from
the defendant to the plaintiff. Tt is not
sufficient to show that there is a debt due
from the defendant to one who bears the
same name as the plaintiff. A statement
in an aflidavit that deponent has caused
a writ of summons to be issued against
defendant, without stating in what action
the writ was issued, is not sufficient to
show that pluintiff and deponent are ome
and the same person.

Wehrfritz v. Russell (No. 2), 9 B.C.R.
79 (Martin, J.).

—Order for arrest—Setting aside—Infer-
ence from afidavits.] —Defendant was ar-
rested under an order for arrest granted
on the aflidavit of plaintiff’s solicitor that
he had probable cause for believing, and
did believe, that defendant, unless he was
arrested, was about to leave the provinee,
The order for arrest was set aside, and the
bond directed to be delivered up to be
cancelled by order of the Chief Justice at
Chambers, who was satisfied, on readin
the affidavits produced before him, tha
defendant, at the time of his arrest, was
not about to leave the province:—Held,
the judgment of the learned Judge at
Chambers was one that the Court, on ap-
peal, would not interfere with, Held, also,
following Hunt v. Harlow, 1 Old 709, that
a statement of belief that defendant is
about to leave the province being all that
is required under the practice to procure
an order for arrest, defendant is entitled
to be discharged if he negatives that in-
tention, unless plaintiff can state facts
from whieh it can be clearly inferred that
1t was the intention of defendant to leave.
Held, also, that such an inference was not
to be drawn from affidavits merely tendin,
to show that defendant was keeping
of the way to avoid service of an order
for his examination under the Collections
Act. Held, also, that it would be futile
to allow plaintiff’s appeal as, at the time
the order for defendant’s examination
under the Collections Act was served, the
order for arrest was effete, and the bond
cancelled, and no stay of proceedings had
been obtained, and the liability of the
sureties could not be restored, Held, that
while defendant was entitled to have
plaintiff’s appeal dismissed with costs,
the costs must be set off against plain-
tiff's judgment in the action,

McLaughlin Carriage Co. v. Fader, 34
N.S.R. 534,

—~OCa. sa,—Issue of concurrent writ after
expiry of original—Motion for discharge.]

—-—-——'—
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—A concurrent writ of ca. sa. sbould not
be issued after the original writ with
whieh it is concurrent has expired by lapse
of time under Con. Rule ::f, and such a
writ so issued will bo set aside as having
been improperly issued. The right to make
8 motion for discharge from custody upon
the merits and upon the ground of conceal-
ment by the plaintiff of material facts
upon his application, founded upon Con.
Rule 1047, is not confined to the case of
an order for arrest made before judgment
and does not extend to a ca sa. The de-
fendant had been arrested under an in-
valid concurrent writ of ca. sa., and was
in the custody of a sheriff to the knowl-
edge of the plaintiffs’ solicitor, who pre-
pared an affidavit entirely suppressing the
fact of the arrest, and upon which he ob-
tained an order for and issued a new wril
of ca, sa. Upon an appeal to a Divisional
Court from a judgment of a Judge in
Chambers refusing to set aside the latter
order and writ, and motion for discharge.
It was held, that the application should
vot be treated as an appeal upon new ma-
terial from the discretion of the Judfo
who made the order, as such an lpf i-
cation having for its objeet the setting
aside of the order and writ, must upon
the authorities have failed: Damar v.
Busby (1871), 5 P.R. 856, at p. 389. But
was really one to the undoubted jurisdie-
tion of the Court to set aside in its dis-
eretion orders which had been made by
the wilful concealment or perversion of
material facts, and that a clear case had
been made out, and the order and writ
should be set aside and prisoner dis-
charged from custody. Judgment of Fal-
conbridge, C.J.K.B., reversed.

The Merchants’ Bank of Canada v. Sus-
sex, 4 O.L.R. 524,

~Tllegal arrest—Claim for special dam-
age—Right to recover for money paid.]—
A warrant for taxes alleged to be due the
defendant town was issued by the town
treasurer and placed in the {nndn of a
constable for collecti The table
went to plaintiff’s place of business to col-
leet the amouant, but, it being SBaturday
night, an arrangement was made between
the constable and plaintiff that the latter
would go up on Monday morning and see
about the taxes. Plaintiff went to the
treasurer’s office and contended that the
amount claimed in the warrant had been
paid, but, as the treasurer insisted that
the amount had not been paid, plaintiff
handed him the amount claimed. Ti ap-

red that the amount in dispute was due
r:.rupoct of a property which plaintiff
sold to Y., who agreed to pay the taxes
upon it, and paid the same to the treas-
urer, intimating that it was paid on ae-
count of plaintiff’s Eroperty, but the treas-
urer l{)groprimd the amount in payment
of a like amount due by Y. personally,

Plaintiff brought an action for illegal ar-
rest, and claimed, as special dunfu,
‘‘amount wrongfully extorted from plain-
tiff, as set forth in paragraph 4 of the
pleadings, $8.25.” Paragraph 4, referred
to, detailed the issue of the warrant
‘‘whereby plaintif was unlawfully com-
pelled to pay an illegal demand of de-
fendants, to wit, the sum of $8.25'":—
Meld, afirming the judgment appealed
from, that, even on plaintiff’s own evi-
dence, the action must fail.

Walker v. Town of Sydney, 36 N.8.R.
48,

—Capias—Afidavit—Amendment — Time
and place of debt.]—Held, 1. The affi-
davit required for the issuing of the writ
of capias is not a proceeding susceptible
of being amended. 2. That such affidavit
must .nention the time and place where
the indebtedness oceurred, within the lim-
its of the Provinces of Quebec and On-
tario.

Julien v. Chuna, 5 Que. P.R. 413 (Cur-
ran, J.).

—Judgment debtor — Imprisonment of—
Fraudulent disposition of property.]—1.
The Court will not set aside an order com-
mitting a judgment debtor to prison on
the ground of his having made a fraudu-
lent disposition of his property whereby
the judgment creditor is materially preju-
diced in obtaining satisfaction of his judg-
ment, unless it appears that the Judge
making the order has taken some mani-
festly mistaken view of the law of the
facts. As such Judge has had the oppor-
tunity of hearing the witnesses give their
testimony viva voce, and of observing
their demeanour, his decision on questions
of fact must be taken to have the same
weight as the verdiet of a jury. 2, On an
application for a rule nisi to rescind a
Judge’s order imprisoning a judgment
debtor the applicant can not show by affi-
davit what took place before the Judge
to whom the application was made; the
stenographer’s return of the evidence must
be produced.

Ex parte Despres; In re O'Leary v.
Depres, 36 N.B.R. 13.

—Judgment debtor—Committal order—
Conditional—B. C. practice,]—An order to
commit under s. 193 of the B. C. Count:
Courts Act must be absolute, not condi-
tional. Where an order to commit a pa

is made in his absence he must be serv:
with a copy of the order before arrest.
Orders to commit shonld be drawn up and
should contain the terms on which dis-
charge out of custody may be obtained as
required by Order XIX, R. 13, Where a
registrar is present and takes a minute of
an order, the minute so taken is conclusive,
even though the Judge’s recollection of the
order is different.
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Wallace v. Ward, 9 B.C.R. 450 (Drake,

—Oapias—Place where the debt was con-
tracted—C.P. 8956.]—When it appears by
affidavit for capias that the plaintiff as
well as the defendant both reside in the
Province of Quebee, it is not necessary to
allege specially that the debt was con-
tracted within the province.

Beauchemin v, 8t. Pierre, 5 Que. P.R.

484 (Tait, A.C.J.).

—Limit bond—Officer of Superior Court—
Privilege from arrest—Bond d on
same day as action brought thereon.]—
The arrest of a person, having privilege
by reason of his being an officer of a Su-
perior Court, under an execution issuing
out of the City Court of 8., is not void, nor
does such privilege afford any defence to
an action on a limit bond entered into by
such officer in order to obtain his dis-
charge. If two things are done upon the
same day, it will be assumed that that
which ought to have been first done was
80 done; therefore, in an action upon a
limit bond by the assignee of the sheriff, it
was held, in the absonce of proof to the
contrary, that, though the assignment and
the writ commencing the action were
dated upon the same day, the bond was
assigned before the writ was issued. Fur-
ther held, that the assignment by the
sheriff being a mere formality, only goin,
to show that the assignee was satisfie
with the security, the date thereof was
immaterial.
Dibblee v. Fry, 35 N.B.R. 282,

I d of aband Debt con-
tracted before ceasing to trade—Capias.]
—1It is not necessary that a person be ac-
tually engaged in trade when a demand
of abandonment is made upon him. Even
where he has ceased for several years to
carry on trade, he is nevertheless subject
to a demand of abandonment based on a
commercial debt contracted by himself
or his firm while he was engaged in trade;
and, consequently, in such case, under Art.
895 C.C.P.,, he is liable to arrest under
capias for refusal to make an abandonment
Carter v. McCarthy, R.J.Q. 6 B.R., p. 499,
followed; and Roy v. Ellis, RJ.Q. 7 B.R,
p. 222, distinguished.

Perkins v, Perkins, 22 Que. 8.C. 72. Mat-
hieu, Doherty, Lavergne, JJ.

—Capias—S8herifi's mileage.]—A sheriff
arresting under a capias is entitled, if
there is no gaol in his own country, to
confine the debtor in the nearest gloi in
another county and to charge mileage
therefor,

Carson v, Carson, 10 B.CR. 83.

—Contrainte par corps—Negligence—Ac-
cident—Art, 833 O.P.Q.]—Injuries caused

by a mere accident due to the negligence
of a person who had no intention of doing
harm do not constitute a personal injur
for which an arrest (cohtng:te par corps
of such person may be ordered.

Chartrand v. Smart, Q.R. 23 8.C. 304, §
Que. P.R. 173 (Sup. Ct.).

—0ivil § TAbaratd a a
imprisonment.]—1, A writ or order of the
Court or Judge for coercive imprisonment
is exhausted by the imprisonment of the
debtor, followed by his liberation, and no
new arrest or imprisonment can thereafter
be executed in virtue of the said writ, 2.
A writ or order for coercive imprisonment
cannot be issued by a deputy-prothonotary
of the Court, and an imprisonment effected
in virtue thereof is illegal.

Gaudet v. Archambault, 6 Que. P.R. 27
(Doherty, J.).

—Action against testamentary executor
for share of reliquat—Civil imprisonment.]
—The civil imprisonment does not lie
against a testamentary executor for the
reliquat of his account,

Morris v. Meehan, 6 Que. P.R, 43 (Doh-
erty, J.).

—Capias—Personal debt—Place of con-
tract.]—A capias will be quashed on peti-
tion if the affidavit does not show that the
debt for which it was issued was a per-
sonal debt, or if it does not show the place
where the debt originated or became due
and exigible.

European Importing Co. v. Mallekson, §
Que. P.R. 255.

—QCapias—8ecurity—Motion to have de-
pesit forfeited.]—A plaintiff who has sue-
ceeded upon a capias cannot, by motion,
ask to have the deposit placed in the hands
of the sheriff, as security, paid over to
him,

Rosenberg v. Nelankow, 5 Que. P.R. 378

—Capias ad respondendum—Afidavit—
Defendant about to leave Quebec and On-
tario.]—An affidavit for capias must set
forth that the defendant is immediately
about to leave the Provinces of Quebee
and Ontario, and a capias issued upon an
afidavit merely stating that the defendant
is about to leave the said provinces, will
be quashed on petition to that effect.

Kidd v. MacKinnon, 5 Que. P.R. 177
(Davidson, J.).

—Oapias—Petition to quash writ—Denial
of debt.]—Under the new Code of Proce-
dure in a petition to,quash a writ of com-
mon capias (bref d’arret simple) the ex-
istence of the debt may be attacked, the
same being one of the essential allegations
of the affidavit for procuring the issue of
the writ.

Quebec Bank v. Hallé, Q.R. 13 K.B. 44.
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—Coercive ties.] | nected with the offence charged, and are
—Proceedings leading to coercive im- | not required for the purpose of evidence.

risonment ought to be marked with cer-
ainty and full regularity, and no rule will
be Tllnuined if the proceedings ave ir-
regular,

ontreal Life Ass. Co, of Canada v.
Lionais, 6 Que, P.R. 359 (Davidson, J.).

—Otvil i — Jurisdiction of
bailiff.]—1. The writ of habeas corpus will
not lie in favour of a party imprisoned
under commitment of a Court of competent
jurisdietion in civil matters, remedy being
given by Articles 846 and 847 C.P. to cor
rect any irregularities that might exist in
the commitment. 2. A bailiff has concur-
rent jurisdiction with the sheriff in the
execution of a writ of civil imprisonment
for non-production of moveables entrusted
to a guardian.

Ex parte Kenatosse, 6 Que. P. R. 89
K.B.).

—Arrest and imp Discl
Crder of discharge.]—An order of dis-
charge made by the clerk of the peace for
the County of Vietoria under 59 Viet. (N.
B.), c. 28, 5. 32, which states that the party
discharged had been in custody in the
county of Vietoria by virtue of an order
of render made by the police magistrates
of the distriet of Andover and Perth eivil
Court; that due notice of disclosure had
been given, and that the hearing took
place at the time and place mentioned in
the notice, which order is signed by the
clerk of the peace of the county of Vie-
toria, is a sufficient statement on the face
of the order of the territorial jurisdiction
of the officer making the same, and will
not be quashed on certiorari. If there is
evidence from which the officer making
the order for discharge might be satisfied
that a full disclosure had been made, the
Court will not set aside the order, even
tlough they are not satisfied that the
diselosure is a full one, or of the bona
fides of it.

The King v. Straton; Ex parte Porter,
36 N.B.R. 388.

+ 4 -

~—Capias from Q Ex
in Ontario.]—The service, in the Province
of Ontario of a capias issued in the Pro-
vinee of Quebee, according to a permis-
sion of a deputy-prothonotary, allowing
the service to be made in Ontario on any
day and at any hour, is valid.

rnard v. Charbonneau, 6 Que. P.R.
104 (Trenholme, J.).

~Seizure by police of prisoner’s effects—
Restoration to accused of goods mot con-
nected with the charge.]—A Superior
Court of eriminal jurisdiction may order
the restoration, to an accused person eom-
mitted for trial, of articles taken posses-
sion of by the police, which are not eon-

Ex parte MacMichael, 7 Can. Cr. Cas,
549.

—Contrainte par corps—Arts. 837,
C.P.Q.]—Notice to the party is not neces-
sary for putting in execution the con-
trainte par corps under writ or order of
the Court aceording to the provisions of
Art. 838, CP.Q.

In re Clement, 6 Que. P.R. 60 (La-
vergne, J.).

—Capias after judgment—Description of
party.]—In a ecapias issued after judr
ment the plaintiff may be described ae in
the original action, although he has
changed his domicile since the action was
instituted. On a eapias after judgment
the official fees are as on an alias writ.

Edgerton v. Lapierre, 6 Que. P.R. 434
(Ct. Rev.).

—Affidavit to hold to bail.]—An aflidavit
to hold to bail in New Brunswick need
not show on its face the jurisdiction of
the Court out of which the capias issues,
by stating the place of residence of the
parties,

Temperance and General v. Ingraham
(No. 2), 35 N.B.R. 510,

—Municipal corporation — Special con-
stables—182, 199 M.0.]—Where a writ of
arrest, signed by the Mayor and entrusted
to special constables of a municipality, is
executed beyond its limits, the municipal
corporation is not responsible, the said
constables, in effecting the arrest, not hav-
ing acted in the performance of duties for
which they were employed.

Milton v. Parish of La Cote St. Paul,
Q.R. 24 8.C. 541 (Sup. Ct.).

—Capias—Petition to qulh.'] — A capias
issued upon an affidavit which does not
state that, owing to the secretion charged,
the plaintiff will be deprived of his
recourse against the defendant, is illegal
and will be quashed on petition,

Hochar v. Drimer, 7 Que. P.R. 156
(Davidson, J.).
—0i Province—Art.

apias—Service out of
895 C.P.Q.]—When it has jurisdietion over
the claim the Superior Court can issue a
writ of capias and cause the same to be
executed in Ontario.

Gravel v. Lizotte, 7 Q. P.R. 201 (Sup.
CL).
—Capias—Partnership—Personal indebted-
ness—Art. 805, C.C.P.]—In an action ae-
companied by capias ad respondendum, the
plaintif made affidavit, and also alleged
in his declaration, that the defendant was
personally indebted to him in the sum of
$100, the plaintiff being entitled to one-
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fifth of the profits of a partnership of
which he and the defendant were mem-
bers, which partnership had realized $500
profits, and that the defendant was about
to leave the Provinces of Quebec and
Ontario with the entire sum On inserip-
tion in law:—Held, that by the alleged
illegal appropriation of the entire profits
and the intended departure therewith, the
defendant’s possession of the sum of $500
had changed its nature, and that, without
the previous institution of an action pro
socio, a personal indebtedness existed on
the part of the defendant to a co-partner
entitled to a share of the sum illegally
appropriated, which was sufficient to jus-
tify the issue of a capias under Art. 803,
CC.P.

Ferries v. Vathakos, 25 Que. 8.C. 530,
.R.

suspected
]—Defend-
ant was arrested by W., a provineial con-
stable, who, when asked to show his
authority for the arrest, produced and read
a warrant against F. E, and others, for
breaking and entering a shop and steal
ing a quantity of goods therefrom. At the
time of the arrest the constable believed
that a robbery had been committed and
that defendant was one of the parties who
committed it. Defendant, seeing that his
name was not mentioned in the warrant,
resisted arrest, and in so doing assaulted
the constable, Defendant was tried and
eonvicted for assaulting a police officer in
the execution of his duty, with intent to
resist lawful arrest:—Held, affirming the
convietion, that the arrest could be justi-
fled under the statute notwithstanding the
warrant was insufficient.

The King v. SBabeans, 37 N.8.R. 223,

—~Constable—Arrest of person
of Def

—Examination of debtor—Evidence on—
Divestment of property—Payment of bona
fide debt.]—The Judge of the County
Court of St. John made an order under 59
Viet. ¢, 28, as amended by 61 Viet. ¢. 28,
committing the applicant to prison for
three months, because, after his arrest in
a civil suit in the Saint John City Court,
he had made an appropriation of property
in payment of another debt without pay-
ing the debt sued for. The Judge based
the order upon evidence given in a former
proceeding against the debtor, and not
upon the hearing of any application for
the order in question, The order did not
slow on its face the grounds upon which
it was issued. By 61 Viet. ¢. 28, s 8,
amending 59 Viet. ¢. 28, an appeal is given
to the SBupreme Court from l:dy order for
imprisonment made under ss. 46, 48, 49, 51
and 58 respectively of 50 Viet, e, 28:—
Held, that the fact that the right to appeal
is given by statute does not deprive the

rty of his right to a certiordri, and this

urt will grant the writ, if, in their
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opinion and d tion, the eci t.
warrant it. That an order for imprison-
ment made by a County Court Ju on
the ground that the debtor, since his arrest,
has divested himself of the means of pay-
ing the debt for which he is sued is bad
if it does not show on its face the grounds
vpon which it was issued. That the mere
payment of a bona fide debt, after he is
sued, is not such a divesting of property
as will render the debtor liable to imprison-
ment under the Aet. That an order based
upon evidence given in a former proceed-
ing against the debtor, and not re-proved
upon the hearing of the application for
the order in question is bad.

The King v. Forbes, Ex parte Dean, 36
N.B.R. 580.

—~QContrainte par corps—Delays.]—A writ
ot arrest (contrainte par corps) can only
be executed fifteen days after service of
the judgment directing it to issue aud, in
any event, after the expiration of fifteen
days from the date of such judgment.

Demers v. Payette, Q.R. 26 8.C. 534 (Cir
Ct.).

~—Writ of capias—Bxpiry.] —Where a writ
of capias issued after judgment has not
been served within six months after ite
issue, and no Judge’s order extending the
time has been made within the six months,
the writ becomes non-existent. The defeet
is not a mere irregularity and is mnot
waived by failure to invoke it within the
delays prescribed for preliminary excep-
tions, but where the nullity is not so in-
voked costs will not be granted.

Demers v. Girard, 7 Que. P.R. 214 (Do-
herty, J.).

—Caj Afidavit.]—It is not sufficient
that a debtor resides in the Provinece of
Quebee for his creditor to have a right
to a writ of capias against him, but he
must show where the debt was ereated or
is payable, and such place may be within
the Province of Quebee or in Ontano.

D’Amico v. Galardo, 7 Que. P.R. 234
(Sup. Ct.).

—Oapias—Motion to quash—Arts. 214, 919
O.P.Q.]—There is no necessity for a speeial
defence to an application to quash a writ
of capias for irregularity of the afidavit
and untrue allegations therein and sueh
defence will be rejected on inseription en
droit.

Demers v. Girard, 7 Que. P.R. 134 (Sup.
Ct.).

—OCapias after judgment—Designation of
defendant.]—It is sufficient, in a writ of
capias issued after judgment, to designate
the defendant in the manner stated in the
original writ of summons even thou&:;:
may since have changed his res %
The stamps to be affixed to a writ of capias
are those preseribed for an alias writ.
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Bdgerton v, Lapierre, Q.R. 27 8.C. 20
(Ct. Rev.).

—~Oapias ad respondend Arrest id
the Province.]—The writ of capias ad re-
spondendum is not executory outside the
limits of the Province; any such writ will
be quashed at the instance of a defendant
arrested under it in the Province of
Ontario.

Gravel v. Lizotte, 28 Que, 8 C. 338, 7 Que
P.R. 354 (C.R.).

—Capias ad respondendum—Issue of writ
d lite —Att ]—When writs
of capias ad respondendum and simple at-
tachment have issued after the return of
an action and there have been issues joined
on the merits and these writy, at the same
time, the plaintiff may inseribc for hearing
first upon the merits, and, after recovering
judgment, proceed upon the contestations
of the capias and attachment.
Cazal v. Mattia, Q.R. 28 8.C. 131 (Sup
Ct.).

—~Capias ad respondendum-—Afidavit—Se-
cretion—Delivery of goods sold.]—Under
Art. 895 (2) C.P.Q., an affidavit is sufficient
for the issue of a writ of ca. sa. when it
alleges that, without the benefit of the
writ, the plaintiff will lose his recourse
against the defendant; charges secretion in
the fact that being in ‘reaty with plaintift
for the manufacture of planks, and then
insolvent, having obtained an advance of
$1,000 to pay the wages of the workmen,
he concealed and secreted this sum with
the intention of defrauding plaintiff, so
that the latter could not get delivery of the
geods, the workmen refusing to allow them
to be removed.

King Brothers v, Blais, Q.R. 14 K.C. 501.

,_'-uu' y of costs—Discl N’o_
tice of application—Signature.] —A persou
in custody under a writ of attachment
issued out of the Supreme Court of New
Brunswick for contempt in not obeying an
order to pay costs is entitled to relief un-
der ¢, 130 of the Con. Stat. 1903, respect
ing arrest, imprisonment and examination
of debtors. A notice of disclosure pur-
porting to be signed by the applicant is
sufficient without proof of the signature.
An order for discharge will not be quashed
on the ground that the notice of the appli-
eation to disclose was not entitled in the
cause, or that the proceedings and order
were entitled in the wrong cause if it suf-
ficiently appear in the body of the notice,
proceedings and order, in what proceeding
the application and order were made. Ser-
viee of the notice of disclosure on tha wife
at the husband’s place of abode, he then
being within the Province, is good, and vo
order perfecting the service is required.
The officer taking the examination has au
thority to order an equitable interest in

personal property to be held for the benefit
of the creditor, and the disclosure of such
an interest is no bar to a discharge, If u
debtor makes such a disclosure of his af.
fairs as fulfils the requirements of the Aet,
u creditor who allows the proceedings to go
by default cannot object that the disclos-
ure was not a full one.

The King v. Straton; Ex parte Patterson,
37 N.B.R. 376.

y and be-
lief—Grounds of—Examination of, by ma-
gistrate.] —A magistrate has no jurisdie-
tion to issue a warrant on an information
under the Dominion Summary Convietion
Act without examining upon oath the com-
plainant or his witnesses as to the facts
upon which the information is based. Ex
parte Boyce, 24 N.B.R. 347, and The King
v. Mills, 37 N.B.R. 122, followed.

The King v. Carleton, Ex parte Grundy,
37 N.B.R. 389.

—Ca. Re.—~Special bail.]—The defendant
was arrested under an order in the nature
of a ca, re., and was released from close
custody upon giving special bail by the de-
posit of a sum of money with the sheriff:—
Held, that he had not thereby waived his
right to be relieved under Con. Rule 1047;
and, it appearing, upon the material filed
upon a motion under that Rule, that the
order for arrest should not have been made,
an order was made for the return to him
of the sum deposited.

Adams v. Sutherland, 10 OL.R. 645
(Anglin, J.).

-—Capias after judgment—Service more
than six months after issue—Failure to in-

| voke peremption by preliminary plea.]—

(1) A writ of capias after judgment is a
mode of executing a judgwent and is not
affected by Art. 120 C.C.P,, but remains
valid beyond the delay of six months there-
in mentioned, until it is executed. (2)
Even if it be a writ of summons, the per
emption in the above article is not absolute,
and is waived by failure of the defendant
to plead it in the manner and within the
delay preseribed 1n the case of irregulari-
ties in such writs.

Demers v. Girard, 28 Que. S.C. 542, 7 Que.
P.R. 347 (C.R.).

—OCapias—Petition to quash—Exception
to the form—Additional amount added to
original claim.]—(1) Plaintiff is justified
to bring suit for the amount for which the
capias has issued, and at the same time to
claim an additional sum for damages, in-
asmuch as the said demands are not incom-
patible nor contradictory. (2) The omis-
sion of the domicile of the deponent and
the absence of the date when and the place
where the affidavit was made are fatal to
the capias.

Burne v. Lee, 8 Que. P.R. 27 (Curran, J.).




tion.]—It is not that a
to set aside a writ in the County Court
for irregularity should state the irregular-
ity, nor is it necessary that the grounds
should be served with the summons, A
writ of capias in the County Court will
not be set aside because the words ‘‘and
of the British dominions beyond the seas’’
are omitted from the title of the King
A County Court capias will not be se!
aside because it does not aver in the state-
ment of the cause of action that it arose
within the jurisdietion of the Cour
Rogers v. Dunbar, 37 N.B.R. 33.

—Action ex contractu—Damages unliqui-
dated—Examination and disclosure.]—The
provisions of the Aet 59 Vict, e, 28, s, 7,
allowing a debtor to make a disclosure of
his affairs and authorizing his discharge
under certain circumstances, are applicable
in the case of a defendant held to bail by
Judge’s order in an action of breach of
promise of marriage. If the disclosure re-
veals a debt due the person making the
same, a demand for the assignment thereof
must be made and an opportunity afforded
to the applicant for discharge to show why
the same should not be assigned or the
nature of the security to be given to him
by the plaintiff for his protection in the
event of a failure to recover. Qumre:—
Whether the provisions of s. 28 of the said
Act relating to the assignment of debts due
the defendant as a condition of his dis-
charge have any application in eases where
the defendant is not in actual custody.

Rex v. Carleton, Ex parte Akerly, 37
N.B.R. 13.

—OCapias—Afidavit.] —The affidavit for
capias must show that the debt for which
the suit is brought was created or is made
payable within the limits of the Provinces
of Quebec and Ontario,

D’Amico v. Galardo, 28 Que. 8.C. 399 (C.
R.).

—Appointment of voluntary guardian—
Effect.]—A rule for contrainte par corps
ecannot be granted against a defendant
when effects seized have been taken out of
his charge and custody and given over to
a guardian for custody and production.

Boissonnault v. Bouchard, 8 Que. P.R.
247,

—Arrest on capias—Deposit of amount en-
dorsed and costs—Order to accept bail.]—
The defendant was arrested on a capias
and the amount endorsed for bail and $40
for costs was degolited with the sheriff by
a friend out of her own money, the sheriff

{ivlnu a receipt as follows: ‘‘ Received from
da Isaacson $540 in lieu of bail in the case
of MacAulay Bros, & Co. v. Hyman Jacob-
son’’:—Held, that an application for an
order that the sheriff accept bail, or in lien
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th f, that the defendant

to gaol, and that the deposit be returned,
should be refused.

MacAulay v. Jacobson, 37 N,B.R. 537.
—False arrest.]—

See FAuse ARrmest; Mavicious ProsE-
CUTION,

—Rule nisi—8lander—Poverty of defend-
ant.] —The fact that the defendant com-
demned to pay damages for slander alleges
that he is poor and aged and that the
execution of the judgment should be stayed
will not prevent the issue of a rule to show
cause why he should not be imprisoned in
default of payment.

Busidre v. Oadotte, 8 Que. P.R. 369
(Fortin, J.).

Mai Fraud.]—
A person imprisoned under Arts. 833, 834,
C.C.P., alone has the right of maintenance
during his detention; a bankrupt impri-
soned for fraud has no such right; in such
case imprisonment is a punishment, not &
‘mode of execution.

Desbiens v. Desmarteau, 8 Que. P.R, 114
(Pagnuelo, J.).

—Capias—Afidavit.]—In an affidavit for
capias it is necessary to allege that the
debt was contracted or is payable in the
Provinces of Quebee and Ontario; the mere
mention of the fact that a judgment had
been obtained against the defendant is
not sufficient,

Lavoie v, Lévesque, 8 Que. P.R. 275 (Ct.
Rev.).

—Decree for payment of costs—Enforce-
ment by ca. sa.—Fi. fa. not concurremt
1emedy—S8atisfaction.] —An arrest under
an execution issued under an order of the
Equity Court against the body for enforee-
ment of its decree directing payment of
taxed costs on dismissing the plaintiffs’
bill, operates as a satisfaction, and an ex-
ecution issued against the goods of the
plaintiffs for the same demand will be set
aside, A County Court Judge has no juris-
diction under the Act ‘‘Respeeting Arrest,
Imprisonment and Examination of Debt-
ors’’ (Con. Stat. 1903, e. 130), to dis-
charge persons in custody under such ex-
ecutions,

Petropolous v. Williams Co., 38 N.B.R.
1486,

—Capias—Petition to quash—Delay.]—
There is no limitation as to the time
within which a defendant may apply to
be discharged from an arrest on capias;
the provision of Art. C.P. 922 as to the
application of the rules governing sum-
mary matters only refers to delays for
joining issue on and the trial of such
petition,
Bellingham v. Kampf, 9 Que. P.R. 888,
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—Oontrainte par corps — Costs — Distrac-
tion.]—The le]l(’nhon for an order for
arrest (contrainte par corps) in execution
of a judgment for principal sum and costs
distraits can be made in the name of the
plaintiff represented by his attorney en-
titled to distraction. The part taken by
the latter is equivalent to the conmsent
provided for by art, 555 C.C P.

Rennie v. Mace, Q.R. 33 8.0, 126 (Ct.
Rev.).

~—Arrest of deb Discl Discharge
under—T: with | to de-
frand.] —In disclosure proceedings the
questions whether the debtor has trans-

erred any property intending to defrand
the plaintiff, or since his arrest given any
preference to any other ereditor, ur2 for
the officer, taking the examination, and the
C'ourt will not interfere with his discretion
merely because the circumstances of the
transfer are suspicious.

The King v. Ebbett, Ex parte Smith, 38
N.B.R. 550.

—Writ of attachment against the person.]
—In applying for a writ of attachment
against the person for contempt of Court
il is not necessary to show that the equity
practice prior to the coming into force of
the Queen’s Bench Aect, 1895, requiring
that the copy of the order served should
be indorsed with the memorandum pre
seribed by former equity Rule 290 and
schedule N, has been followed, as the
words ‘‘circumstances’’ and ‘‘manner,’’
used in Rule 704 of the King's Bench Aet,
which is the rule prescribing the present
ungtice, do not extend to the material to

used on applying for such writ of at
tachment. The Court drew a distinetion
between the procedure for obtaining the
old ex parte writ of attachment and the
present practice, under which notice is
always necesary before the writ can be
obtained.

Cotter v, Osborne, 17 Man. R, 164,

—Ooercive imprisonment for costs—Ser-
vice of the taxed bill.]—Coercive imprison-
ment for the amount of a taxed bill of
costs will not be ordered, if such bill has
not been served upon the party three
months at least before the motion for im-
prisonment is made,

Cordasco v. Vendetti, 33 Que. 8.C. 500
(C.R.).

—Afidavit for capias.]—The affidavit for
eapias is insufficient if it does not allege
that the debt was incurred or is payable
within the limits of the Provinces of Que-
beec and Ontario. A judgment does not
effect a novation of the debt on which it
is based.

Foisy v. Levesque, 9 Que. P.R. 130 (Sup
Ct.).

—Amount claimed—Particulars.] —On ap-
plication for an order to arrest the defend-
ant to an action he is entitled to the par-
ticulars of the sum claimed from him by
the rule nisi.

Barbeau v. Thibault, & Que. P.R. 320
(Supt. Co.).

—Capias—Re-arrest of defendant.]--The
serviee of a writ of capias and the re-
arrest of a defendant made while said de-
fendant is under detention in the common
jail on a previous capias by the same
plaintiff, which previous capias had been
quashed on irregularities, are null and
void and will be rejected on exception to
the form,
Lazanis v. Marinos, 11 Que. P.R. 29,

—Next friend suing—Non-payment of

costs.] —Attachment may issue against a

next friend for non-payment of costs after

written demand and service of allocatur.
MeGaw v. Fisk, 30 N.B.R. 1.

—Oapias—Afidavit—Grounds of belief.]—
(1) The allegation in an affidavit for
capias that it is probable the defendant is
immediately to leave the Provinee of

bee is uncertain and insufficient. (2) The
afidavit must not only allege the belief of
the plaintiff that the defendant is about
to leave the Province, but also the grounds
of his belief.

Shuman v. Goodman, 10 Que. P.R, 256,

—Habeas corpus—Arrest on capias—Ser-
vice of order.]—A person imprisoned under
a Judge’s order on writ of eapias will be
released on habeas corpus if he was not
served with a copy of the order.

Barthos v. Valée, 10 Que. P.R. 206.

—Order nisi—Witness in default—Af-
davit.]—A party to an action when a mo-
tion is made for an order to arrest him
may rely on the same grounds that he
could set up against the order itself. The
failure of a witness to appear should be
entered on the docket and also on the
plumitif. A motion for a rule nisi against
a witness so in default should be sup-
ported by affidavit.

Beaucage v. Arpin, 10 Que. P.R. 421,

—Jud for debt par corps
—8ervice of jud De
lay—Art. 833 par. a, O.P.Q.]—A commit
timus in execution of a judgment declar
ing absolute a rule nisi for an order for
imprisonment (Art. 833, par. a, C.P.Q.)
cannot issue before the expiration of
fifteen days from the time the judgment is
served on the debtor nor until the judg:
ment is served and the return of the ser-
viee filed in the office of the prothonollry
Shaw! v. Emond, 10 Que. P.R. 129,

® B o ——
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Intent to leave territory — Intent to de-
fraud—Discharge—Bail.]—
Grant v. Reiner, 3 W.L.R. 506 (Y.T.).

—Judgment debtor—Order of commitment
—Arrest—Habeas corpus.]—

Moore v. Shackleford, 7 W.L.R. 930 (Y.
).

—Absconding debtor.]—
Bent v. Morine, 1 ELR. 385 (N.8.).

—Committal of debtor—Irregularity— N. 8.
Collection Act.]—
Re McDonald, 7 ELR. 92 (N.8.).

—Order for discharge from custody—Ap-
rnl—Conltltuti:nl law—Validity of 3::
or Disch 1 Deb X

0

¢. 9—Statutes—Implied repeal.]—
McKinnon v. MeDougall, 3 ELR. 573

(P.EL).

—Capias — Application for discharge under
Indigent Debtors’ Act—Tort—Malice.]—
Coscombe v. Laird, 3 ELR. 409 (N.8.).

—Motion to commit judgment debtor—Im-
rial Debtors’ Act, 1869, in force in Sas-
tchewan—Saskatchewan Act, 1905—Sum-

mons not in compliance with rules—A| -

ance by counsel to take objection — Waiv-

er.]—
Pearce v. Kerr, 9 W.L.R. 504 (Sask.).

—Absconding debtor—Material to support
application—Form of affidavit.|—
Bent v. Morine, 2 EL.R. 107 (N.8.).

ASSAULT.

—Civil action—Common assault—Informa-
tion by assaulted party—Payment of fine.]
—A summary conviction on complaint of
the person assaulted on a charge of com-

mary trial—Limit of sentence—Or. Code
88, 262, 783, 785, 788.]—On a charge under
Cr. Code s. 783 (c; of aggravated assault
with grievous bodily harm, a police magis-
trate in Ontario trying the case on the
consent of the accused to be tried sum-
marily, the sentence which the magistrate
may impose is not limited to six months’
imprisonment, but may be as great as can
be imposed therefor on & trial on indiet-
ment at general sessions. In order to con-
stitute ‘‘grievous bodily harm’’ it is not
necessary that the injury should be either
permanent or dangerous; and an injury is
within the meaning of the term if it be
such as seriously to interfere with comfort
or health,

R. v. Archibald, 2 Can. Cr. Cas. 150
(Ont.).

—Oonviction for—Oivil action—Right to
maintain.] —A defendant charged with
Laving eommitted an assault with intent to
do bodily harm, on being asked by the
justice whether he would be tried before
Lim summarily, or by a jury, elected to
he so tried by him, and pleaded guilty to
the charge. This was objected to by the
prosecutor, when the justice stated that
he would first ascertain the extent of the
assault, After hearing the evidence, he
adjudicated upon the case and drew up
a conviction imposing on the defendant a
fine, and the costs, which the defendant
paid:—Held, that the justice in makin
the convietion was acting under ‘ he special
statutory authority for the triai of indiet-
able offences conferred by s. 783, sub-s. (¢)
and s. 786, under whicz o defendant is
not relieved from further ecivil proceed-
ings; and that the defendant was liable to
a civil action for the assaults.
Clarke v. Rutherford, 2 O.L.R. 206.

-—Assault and batterv, action for—Reason-
able anticipation of ttle to land coming in

mon assault followed by ps{ment of the
fine imposed is a bar to a quent eivil
action for damages for the same assault
instituted by the person assaulted. Hebert
v. Herbert (No. 1), 15 Can. Cr. Cas. 258, 34
Que. 8.C. 370, affirmed.

Hebert v. Hebert (No. 2), 16 Can. Cr.
Cas. 109, 37 Que. 8.C. 339.

—Teacher and pupil—R ble chasti
ment.]
R. v. Zinck, 8 ELR. 178,

of iy ion in d y
of plaintiff.]—In an action in damages for
bodily injuries caused in an assault, the
Court will order the medical examination
of the plaintiff.

Baxter v. Davis, 4 Que. P.R. 153 (Do-
herty, J.).

—Aggravated assa inflict.

Costs.] —Where an action for
assault and battery was brought in the
Supreme Court, and the jury found a ver
diet for the plaintiff for $35, but the
learned Judge, who tried the cause,
granted a certificate under 60 Viet. e. 28,
s. T4, that there was good cause for bring
ing the action in the Supreme Court, on
the ground that the plaintiff’s attorney had
reasonable grounds for thinking that the
title to land would be brought into ques-
tion:—Held, that a sufficient case had noe¢
been made out to induce the Court to im-
terfere.
Cormier v. Boudreau, 36 N.B.R. 6.

—By Co-passenger—Duty of common car-
rier—Evidence of provocation.]—See RarL-

WAY,
Blain v. CPR, 5 OLR. 334 (CA.).

—Oonstable—Assault—Unofficial act—Ab-
sence of malice.]—Held, reversing the de
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cision of a Divisional Couri, 8 O.L.R. 251,
that the defendant, a police ble, who
assaulted the plaintiff, if he intended to
act, as possibly he did, in his office of
constable, did so voluntarily and without
authority, or any reason to think that he
bad, officially, authority to do what he
did, and was therefore, although the plain-
tiff did not prove malice, not entitled to
the groteetion afforded by s. 1, stbs. 1, of
R.S8.0. 1897, s. 88, and was liable for
the trespass. Kelly v. Barton (1895), 26
O.R. 608, 22 A.R. 522, followed.
Moriarity v. Harris, 10 O.L.R. 610.

—Assault by foreman—Negligence—8Scope
of employment.] —An employer is not re-
sponsible for the consequences of an as-
sault committed by a foreman upon a
labourer under him arising out of malice
or ill-temper,

Roth v, Canadian Pacific, 4 Can, Ry. Cas
238 (Ont. D.C.).

Tnd lt—Complaint by p
trix.] —Under exceptional cireumstances
evidence of a complaint made by an adult
female of an indecent assault may be ad-
mitted although five days have intervened
between the assault and the eomplaint.

The King v. Charles Smith (N.8.), 9 Can,
Cr. Cas. 21.

~Corrob ] — Upon the
trial of a charge of attempted carnal know-
ledge of a girl nnder fourteen who is too
young to understand the nature of an oath,
a conviction for that offence is not war-
ranted unless her evidence not under oath
is corroborated by some other material evi-
dence implicating the accused (Cr. Code
685), but the accused may be convicted of
common assault upon the charge so laid if
there be corroboration merely by some
other material evidence (Can, Evidemee
Act s, 25).
The King v. De Wolfe (N.8.), 9 Can.
Cr. Cas. 38.

Ind It—Evid of com:
plaint.]—(1) It is not essential in all cases
of indecent assault that complaint should
have been made at the earliest opportun-
ity after the offence, and evidence of such
complaint may, under special ecireum-
stances, be received after the lapse of
several days’ delay. (2) The fact of the
girl being only seven years of age, that
the act was committed without violenece
and that the girl did not realize the seri-
ous nature of the act, are circumstances
which make a complaint made ten days
afterwards admissible in evidence.

The King v. Barron (N.8.), 9 Can. Cr.
Cas. 196.

—Assault upon girl under fourteen years—
Form of indictment—Amendment—Objec-
tion.]—Defendant was indicted and con-

vieted for a eriminal 1t itted
upon the person of W,, ‘“‘a girl vnder the

e of fourteen years, to wit, of the
of eight years.”” Application was o
to the trial Judge on behalf of the prisoner
to reserve a case for the opinion of the
Court on the ground that it was not alleged
in the indictment that the person upon
whom the offence was committed was not
the wife of the prisoner. This hlvln§ been
refused:—Held, that the expression in the
Code s, 266, ‘‘ not being his wife,’’ is an
exception, and, if it required to be stated
in the indietment and negatived, the defect
could have been remedied by the Judge by
an amendment under s. 723 (2), and that
defendant’s counsel was obliged to take
the objection before pleading to the indiet-
ment under s. 629, and not having done
s0 it was not open to him to take it sub-
sequently.

The King v. Wright, 30 N.8.R. 108, 11
Can, Cr. Cas. 221,

—Forcible removal of trespasser—Liability
for excess.]—In an action claiming dam-
ages for unlawfully assaulting and beating
plaintiff, defendant pleaded that, ut the
time the acts complained of were com
mitted, defendant was the owner of and
engaged in carrying on a lobster factory,
and that plaintiff entered and created a
disturbance and refused to leave when re-
quested to do so, and that defendant there-
upon removed plaintiff, using no more
force than was necessary:—Held, that de-
fendant was justified in using sueh foree
as was necessary to effect the removal of
the plaintiff from his premises, but, as by
his own admission, he did more than this,
plaintiff was entitled to recover for the
excess, and the verdiet of the jury in
defendant’s favour must be set aside,
Doucette v. Therio, 38 N.8.R. 402,

—Entering a dwelling house in the night
time with intent—Code 8. 416.]—The
prisoner was indicted, inter alia, under s.
415 of the Criminal Code for being unlaw-
fully in the house of P. with intent to
commit an assault on D. The jury, in effect,
found that the prisoner was unlawfully in
the house, and committed an assault on
D.:—Held, that the intent to commit the
assault was involved in the committal of
it; that the jury could not find the prisoner
guilty ot ecommitting the assault without
finding that he had the intent to ecommit it,
and, he being in and the intent coneurring
in point of time, the offence was com-
plete and the convietion must be affirmed.

The King v. Higgins, 38 N.S.R. 328, 10
Can, Cr, Cas. 456.

—Ci ction—P ! and
fine.]—(1) No action of damages for as-
sault lies in favour of the party aggrieved
against an assailant who has been con-
vieted under Code s. 864, and who has

P oo s e - .

-
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paid the amount of the fine. (2) A sum-
mary conviction for assault causing bruises
is one of common assault, under s. 864,
and not of an assault occasioning bodily
harm under s, 262.

Larin v. Boyd, 27 Que. 8.C. 472, 11 Can.
Cr, Cas. 74.

~—Assanlt committed by prisoner to re-

cover money out of which he had been |
ted—Ro

chea! bbery or assault.] —Where the
risoner acted in the bona fide belief that
e had been swindled, and, in the belief
that he was entitled to retake the money,
committed an assault for that purpose
alone, and did retake the money, or a por-
tion of it, in that sole and bona fide beliet,
the jury, on consideration of the facts,
would be justified in acquitting him on a
charge of robbery, although it -was open
to them, on the same facts, to convict for
assault.

Rex v, Ford, 13 B.C.R. 109, 12 Can. Cr. |

Cas. 555,

—Common assault—Punishment on sum-
mary conviction—Maximum imprison-
ment] — Per Graham, E.J.: — A summary
convietion imposing a sentence of sixty jays
is not invalid where the statutory maxi-
mum is two months, unless there is a rea-
sonable probability of the sixty days’ term
being in the particular case more than
two months. Per Russell, J.:—It being pos-
sible that the prisoner might be detained
in jail for a longer period than if the
scntence had been for one or two months,
the conviction is bad and the prisoner en-
titled to be discharged on habeas corpus.

The King v. Brindley, 12 Can. Cr. Cas.
170.

—Provocation—Mitigation of damages—
Finding assault, but no damages.]—In an
action for an assault the jury found the
defendant guilty, and that the plaintiff
had not suffered any damage and returned
a verdict for the defendant. A subsequent
application to the Judge of the County
Court who had tried the cause to set aside
the verdict and grant a new trial, or fail-
ing that, to enter a verdiet for the plain-
tiff for nominal damages was refused:—
Held, on appeal, that the Court had no
power to set aside the verdict for the de-
fendant and enter a verdiet for the plain-
tiff, and that a new trial will not be
granted merely for the purpose of enabling
a plaintiff to obtain nominal damages,
where no right is affected except a ques-
tion of costs, That evidence of provo-
eation by words spoken three days before
the assaalt by the plaintiff to the defend-
ant was properly admitted in mitigation of
damages,
Murphy v. Dundas, 38 N.B.R. 563,

—Indictment for robbery with violence and
wounding—Finding ‘‘guilty of assault’’'—
Interpretation

of—New trial.]—On the

ASSAULT.

|
|

|

166

trial at the general sessions of the
of an indietment charging two prisoners
with robbery with violence and wounding,
on the jury brinqing in a finding of
“guilty of assault,” the chairman ques-
tioned the county attorney as to its
meaning, when he replied, “assault as
charged in the indictment.”’ The chair-
man then asked the foreman, when he re-
plied, ‘‘ We mean inflicting the blow with
a bottle as described, but not guilty of
robbery,”” and, on being questioned as to
which prisoner, replied, ‘‘Both,”’ where-
upon the chairman endorsed the verdiet on
the record as follows: ‘‘Guilty of assault
as charged, but not guilty of robbery,’’ he
80 interpreting the finding:—Held, that the
verdict was not properly interpreted and
acted upon by the chairman, and was not
rightly recorded, and a new trial was
directed.

Rex v. Edmonstone, 15 O.L.R. 325, 13
Can. Cr, Cas. 125.

—Assault with intent—Preliminary en-
quiry before a justice—Information by
peace officer—A d of inf ti
to charge common assault.]—(1) A eivil
action for damages for assault is not
barred under Code s. 734 by Elyment of
the fine, if the plaint in the eriminal
proceedings was laid by a peace officer
in his official ecapacity and not by the
party assaulted, and if the latter took mo
part in the proceedings other than to give
testimony. (2) Where an information is
laid before a magistrate for the indictable
offence of assault with intent to do griev-
ous bodily harm, the magistrate has no
power, even with the consent of counsel
for the Crown, to reduce the charge to
one of It and to th P
convert the preliminary investigation into
a summary hearing and to make a sum-
mary convietion in the same proceedlns.“

Goodwin v. Hoffman, 15 Can. Cr. ;
270,

y convi y of pen-
alty—Subsequent civil action.] —An action
for damages for assault does not lie against
the offender who has been summarily eon-
vieted of the same assault and has paid
the penalty.

Hébert v. Hébert, Q.R. 34 8.C, 370, 15
Can, Cr, Cas. 258,

Police officer — Arrest — Unnecessary
violence—Conflict of testimony — Damages
—Appeal.|—

Hehsdoerfer v. Payzant, 9 W.LR. 202
(Alta.).

—Action for damages — Trespass — Justi-
fication.]—
Benoit v. Delorey, 7 EL.R. 161 (N.8.).

—Arrest without warrant — Illegality —
Technical assault. |
Tler v. Gass, 7 ELL.R. 98 (N.8.).
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~—Trespass—Excess. |—
Morash v. Geldert, 2 EL.R. 56 (N.S.).

ASSESSMENT AND TAXES.
Ontario.

Assessment—Notice of appeal too late—
Waiver—Assessment of poles, wires, etc.]
—Appeal to the County Judge from the
Court of Revision of the Township of Win-
chester. A preliminary objection was
taken that the notice of appeal to the
Court of Revision was not given within the
time preseribed by the Assessment Aet. 1t
appeared, however, that the Court heard
both parties, no objection being taken at
the time:—1Held, that it was now too late
to object to the action of the Court of
Revision, that the question was now pro-
perly before him on appeal from such
Court and that any informality had been
Held, also, that the only change
made by 1 Edw. VIL e, 29, s. 2, sub-s. (a),
in the mode of assessing property in a
township such as the one in question, is
that the property shall be valued as a
whole or as an integral part of the whole.
The basis of valuing the whole is not in
any way affected by the amending Act.
Regard must still be had to sub-s. 1 of s
28 of the Assessment Act, which requires
that such property shall be estimated at
its actual cash value as it would be ap-
praised in payment of a just debt from a
solvent debtor.

Re Bell Telephone Company and Town
ship of Winchester, 37 C.L.J. 790 (Liddell,
Co. J.).

~—Rural teleph pani A
Act (Ont.), s. 14.]—Doyle, Co.C.J., held, that
local telephone companies are liable for as-
sessment and taxes under the Ontario As-
sessment Act, s. 14,

Re North Huron Telephone Co. and Town-
ahir of Turnberry, 17 O.W.R. 273, 2 O.W.N,
18

—Exemption of factories—By-laws—Vali-
dating statutes.]—By two Acts of the On-

tario Legislature, 62 Vict. ¢. 82 and 63 Viet. |

c. 98, the council of the city of Stratford
were authorized to pass by-laws and enter
into agreements with two manufacturing
companies, whereby the companies were “to
be given exemption from taxation” for the
lands and premises whereon their buildings
were to be erected, for a period of twenty
years. When these special Acts were passed,
the Municipal Act in force provided, s. 411,
that a municipal council might by by-law
exempt any manufacturing establishment
in whole or in part from taxation, except
as to school taxes, for any period not ex-
ceeding ten years; and s. 73 of the Public
Schools Act then in force provided that no
by-law for exempting any portion of the
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ratable property of a municipality from tax-
ation in whole or in part should be held
or construed to exempt such property from
school rates of any kind whatsoever:—
Held, Meredith, J.A., dissenting, that in the
absence of anything to show that in the
special Acts the words “exemption from tax-
ation” were intended to have a larger mean-
ing and to exclude the exception, it should
be considered, in accordance with the settled
principle of construction, that the Legisla-
ture did not intend to do more than to alter
the general law in so far as it was neces-
sary to permit a longer period of exemption
than by that law the council could grant,
or to abandon the settled pouey in respect

| of school rates since 1892; and therefore

were liable to pay school rates in respect of

| the property exempted by the special Acts.
b

Canadian Pacific R.W. Co, v. City of Winni-
peg, 1900, 30 S.C.R. 558, and Regina ex rel.
Harding v. Bennett (1896),27 O.R. 314, dis-
tinguished. The plaintiff, on behalf of mm-
self and the other ratepayers of the city,
brought this aection against the ecity cor-
poration and the two companies for a man-
damus compelling the city corporation to
assess, levy, and collect from the companies
school rates, as well for the past as for
the future years of the twenty-year period,
and for a declaration that the city corpora-
tion were in future bounu to collect them:
—Held, Osler, J.A., doubting, that, while
the plaintiff had a remedy by appeal to the
Court of Revision, that was not his only
remedy; and he was entitled to a declara-
tion of the true meaning and construction
of the documents under which the exemp-
tions were claimed. In the circumstances,
the measure of relief was a declaration ap-
plicable to the future only.

Pringle v. City of Stratford, 20 O.L.R.
246.

—Tax sale—A t Roll—Indefinit
description of land—Joining two lots in one
assessment—Invalidity of sale.]—In 1906
a city corporation sold to the defendant for

| the taxes of 1901 and 1902 nine feet of lot

19 on the north side of Lennox street. The
land advertised for sale was “part of lots
18 and 19, plan 120, 42 x 53, commencing,”
ete. Upon the assessment rolls for 1901 and
1902 the land was set down as a vacant lot
on Bathurst street, “rear 767-9, 53 x 50,
ete. Neither lot 19 nor lot 18 on the north
side of Lennox street had any frontage on
and neither lot touched Bathurst street:—
Held, that the sale was invalid because there
was no valid assessment of the land in 1901
and 1902, and there were, therefore, no taxes
legally imposed for which it could be sold
for taxes, for those years. If the assess-
ment could be treated as one of lots 18 and
19 according to a registered plan, the join-
ing of them in one assessment was impro-
per, anu the t was, therefore, in-
valid. And the defect was nou cured by

8. 172 of the A Act, 1904, 8
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per Meredith, C.P.C.P,, that, as the land
was occupied by the defendant wuen the
assessment was made, and was owned hy a
person not resident in Ontario, who had not
required her name to be entered on the as-
sessment roll, it shoula have been a d

erections thereon, were assessed against a
and some having dwelling houses and other
mining company, who ﬁn.d acquired both
the mineral and surface rights in the lots,
at $21,475. Upon appeal the Court of Re-

in the name of and against the defendant,
and she, for the purpose of imposing and
collecting taxes upon and from the land, was
to be deemed the owner of it, R.S.0. 1897,
e 224, s. 22; and therefore she was not
entitled to become the purchaser at the tax
sule, and so to deprive the owner of part of
her land, which was sold because the taxes
which, if the assessor had done his duty,
would have been payable by the defendant,
had not been paid.

Blakey v. Smith, 20 O.L.R. 279 (D.C.).

—Exemption—Bed-rooms rented to mem-
bers.]—By 8. 11 of the plaintifls’ incorpor-
ating Act, 63 Vict. c. 140, O., the buildings
of the plaintiffs and the land whereon the
same were erected were declared to be
exempt from taxation, “so long as the same
are occupied by and used for the purposes
of the association.” The preamble stated
the “object” of the association to be “the
improvement of the spiritual, intellectual
and social condition of young men;” and
8. 3 stated that “the object of the said cor-
poration shall be the spiritual, mental, social
and physical improvement of young men by
the maintenance and support of meetings,
lectures, classes, reading rooms, library,
gymnasiums, and such other means as may
from time to time be determined upon.”
By s. 1 the plaintiffs were empowered to
acquire and hold real estate in Ottawa, pro-
vided the annual value of the real estate
“so held and not actually used for the
work” of the association should not exceed
$10,000; and to acquire other real estate by
gifts, ete, under certain conditions. The
laintiffs erected a building tor their use in
gtmwn, and moved into it in 1809, A part
of the building, containing nearly 100 bed-
rooms for the sleeping accommodation of
the members of the association who chose
to rent them for that purpose, was assessed
by the defendants in 1909 :—Held, taat the
whole of the building, both before and after
the plaintitfs moved in, was occupied by
and used for the purposes of the association;
“purposes” in 8. 11 is not synonymous with
“object” in the preamble and s. 3; the rent-
ing of the bed-rooms did not take that part
of the building out of the plaintiffs’ occu-
pancy; and it might be a means for the
social and physical improvement of young
men to supply them with clean and well-
ventilated bea-rooms.

Ottawa Young Men's Christian Associa-
tion v. City of Ottawa, 20 O.L.R, 567. °

—Reduction by Court of Revision to less
than $20,000—Right of nprnl.]—l’ro rties
consisting of a number of lots laid out upon
the town-site of Cobalt being part of a min-
ing location, some of the lots being vacant

vision reduced the a ts to $17,700. The
company, not being satisfied, appealed to
the Ontario Railway and Municipal Board.
Their appeal was dismissed, and they then
applied to the Court of Appeal for leave to
appeal to that Court:—Held, that leave
should be refused. Per Moss, C.J.0.:—To
entitle a person to appeal to the Railway
and Municipal Board under the combined
effect of 8. 51 of the Ontario Railway and
Municipal Board Act, 1906, and s. 76 of the
Assessment Act, it is not necessary that
the amount of the assessment fixed by the
Court of Revision on one or more of such
person’s properties should aggregate $20,-
000; the amount of the assessment made
by the assessor is the determining factor.
Buildings upon the lands, whether to be
treated as “mineral lands” or otherwise, are
subject to be valued and assessed against
the owners, and the question of the value
is a question of fact, as to which no appeal
lies to the Court of Appeal, under s. 51 of
the Ontario Railway and Municipal Board
Act, 1906, or otherwise. Per Meredith, J.A.:
—The question before the Board was one
of fact, not one of law; and no appeal lay.
Re Coniagas and Cobalt, 20 O.L.R. 322.

.—Buildlnn on mineral lands. |—Held, affirm-
ing an order of the Ontario Railway and
Municiral Board, that certain buildings on
mineral lands, buildings used for mining
purposes, were assessable under tne On-
tario Assessment Act, 4 Edw. VIL e 23.
I'er Garrow, J.A.:—The meaning of sub-s.
3 of s 36 of the Assessment Act is that
all buildings which add to the value of the
land for any purpose, and not merely build-
ings which add to its agricultural value, are
to be assessed. That is the sole statuto
test aﬂplicuble to all lands and to all build-
ings thereon. The construction placed upon
8. 36 by Boyd, C., in Canadian Oil Fields
Co. v. Village of Oil Springs, 1907, 13 O.L.R.
405, is preferable to that placed upon it by
a Divisional Court in the same case. The
question whether the buildings were assess-
able was one of law and a proper subject of
n?pesl to the Court of Appeal under s. 51
of the Ontario Railway and Municipal Boarc
Act, 1906; with the amount of the assess-
ment the Court of Appeal had nothing te
do, that being a question of fact.
Re Bruce Mines, 20 O.L.R. 315,

—Railway—Value of land—Right of way
—=8tation ground.]—The land of a railway
company, consisting of its right of way,
station houses and yards should be as-
sessed at the average value of lands in
that loeality, without taking into account
the value of the grading, rails, and general
superstrueture,

Re Township of Chatham and Canadian

-
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Pacific R. W. Co,,
Co. J.).

87 C.LJ. 791 (Bell,

p Tr ]—Under
8. 46 of the Assessment Act, R.S.0. 1897,
¢. 224, the income derived from property
vested in trustees must be regarded for the
purpose of assessment as their own income
and is subjeet to assessment although the
trustees have no personal interest in it.
Its ultimate destination and mode of ex
penditure are immaterial, and the obliga
tion of the trustees to pay it to the bene-
ficiaries 15 not a debt to be offset against
it Jumre, whether the amendment to the
section by 63 Viet, 34, s. 3 (0.), affects
the question. Judgment of MeDougall
Co. J., affirmed.
In re MeMaster Estate
O.L.R. 474 (C.A.).

Assessment, 2

—Assessment and taxes—=Sale for taxes—
Validity of assessment—Lien for purchase
money—R.8.0. 1897, c. 224, s. 218.]—See-
tion 218 of the Assessment Aet, R.S.0
1897, e. 224, which gives a tax purchaser
a lien for the purchase money paid by him
and the ten per cent, thereon, has no ap
plication where the taxes have not been
lawfully imposed, or where there are no
taxes in arrear. On appeal to the Divi-
sional Court, the judgment, in 32 O.R. 274
was varied by holding that the lands had
been validly assessed for the years 1802
and 1803, and that the defendant therefora
had a lien for the amount of the purchase
money to the extent of the taxes for thos.
years, with costs and expenses, ten pe*
cent. interest, and the taxes subsequently
paid, with like interest. In other respects
the judgment was aflirmed.
Wildman v. Tait, 2 O.L.R. 307

—Personal property—Illegal distress.]—
Under s. 135 a. (1) 3 added to the Assess
ment Aet, R.8.0. 1807, ¢. 224, by 62 Viet.
(2), e. 27, s. 11, goods which are mot in
the possession of the person assessed in
respeet to them cannot be distrained for
the taxes assessed against them. In this
case the goods, which had been mortgaged,
were, when seized, in possession of the
bailiff of the mortgagee, who had taken
possession upon default:—Held, that the
plaintiff being a bailiff in possession, had
a right to bring action for illegal distress,
Donahue v. Campbell, 2 O.L.R. 124,

—Board of education—Municipal corporations
—Annual estimate of expenses—Taxes.|—
The annual estimate required to be submit-
ted by boards of education and other pub-

lie sehool trustees, to the municipal council, |

of the expenses of the schools under their
charge for the twelve months next ensuing,
should be of the same character as the esti-
mates of municipal councils for the pur-
pose of striking the municipal yearly rate,
and contain the like details as those upon
which the board or trustees have based their
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own caleulations, and not merely state a
certain sum as required, The municipal
council has the right and it is its duty to
take some care that it is not made the in-
strument by which any excess of the powers
of a board of trustees are given effect to
Iy levying for them any sum which the
law does not authorize them to exact.

Board of Edueation of the City of London
1. City of London, 1 O.L.R. 284,

—Statutory duty — Prerogative writ of
mandamus—Summary application.]—When
w public body is required to perform a
statviory duty at the instance of one en-
titled to call for such performance, the prac-
tice in England is to move summarily for
the prerogative writ of mandamus, aceord-
ing to the preseribed procedure in the Crown
ollice, But in Ontario all the divisions have
co-ordinate jurisdiction; and the practice in
cases of the prerogative writ is assimilated
to that in ordinary applications of a sum-
mary nature: See Rules 1084, 1090, 1091,
1092. And where a meritorious application
was made, in an action, for a mandamus to
compel a ecity corporation to levy a special
vate for library purposes under the Public
Libraries Act, R.S.0. 1807, e¢. 232, it was
directed that the aflidavits should be re-
sworn and intituléd as in an application
(not in an action) for the prerogative writ.

Toronto Public Library Board v. City of
l'oronto, 19 Ont. Pr. 320.

—Distress for taxes—Seizure of goods on
premises of person taxed—Claim of title
through person taxed.]—A., the owner of a
nare, transferred her to the plaintiff to hold
as security for the protection of certain
persons against their liability upon a pro-
missory note which they had indorsed for
A, The arrangement was evidenced by a
doeument recorded under the Act respecting
Iiills of Sale and Chattel Mortgages. A.
agreed to care for and exercise the mare,
and was to be at liberty to enter her at
the races. She was then removed from his
premises and boarded at a hotel stable.
When out for exercise A. took her upon
lis premises for a temporary purpose, and
she was then distrained by the defendant,
n tax collector, for municipal taxes due by
A. in respect of his premises, and was ulti-
mately sold—the proceeds being paid to the
municipality :—Ileld, that the mare, being
vpon A's land, and the plaintiff claiming
title through A., the person taxed, the de-
fendant had the right to take her: Assess.
rient Aet, 4 Edw. VIL ec. 23, 5. 103. The
defendant’s appointment as tax collector
was by resolution, not by by-law, of the
municipal council:—Held, that the defen-
dant was duly appointed. Seetion 325 of
the Consolidated Municipal Act, 3 Edw. VIIL
e. 19, providing that the powers of the
council shall be exercised by by-law, refers
to the exercise of municipal legislative pow-
er, and not to the performance of a statu-
tory duty. Under s. 295 it is the duty of

-
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the council annually to appoint assessors | the reason why the taxes had not been
| tolleeted; that there was no delivery to

and collectors; and there is no reason why
this duty should not be discharged in any

way indicating corporate action, eg., by |

resolution. The effect of s. 321 of the Aect,

and the position of a de facto officer of a

municipality, when his actions are direetly

attacked in proceedings against him per-

sonally, referred to but not determined.
Foster v. Reno, 22 O.L.R. 413.

—8pecial rate—Bonus—Railway.]—By a
by-law passed under the provisions of ss.
386, 694, and 696 of the Municipal Aect,
R.S.0. 1897, e. 223, a township corporation
was authorized to raise a sum by issuing
debentures, to be met by special rate, to
provide a bonus in aid of a railway com-
pany, payable upon its compliance with
certain conditions, no time for compliance
being limited. The debentures were duly
executed, but remained unissued in the pos-
session and under the control of the muni-
cipality:—Held, that until the sale or nego-
tiation of the debentures, there was no
debt on the part of the township, and that
the special rate was not leviable though
the time fixed for payment of some of the
debentures had passed. Judgment of Mere-
dith, J., 32 O.R. 135, reversed.

Bogart v. Township of King, 1 O.I.R. 496
(C.A.).

—Invalid tax sale—Insufficient description
—A en bloc instead of ding
to registered plan,|—An asscssment of lots
as ‘“ Water Lots 436x660°’ is invalid as not
identifying them, As assessment of lots
en bloe after they have heen subdivided
by registe..! plan, and without showing
the known wwner against whom particular
yarcels are sssessable, is invalid as dis-
regarding the essential requirements of
S.0. c. 224, 8 13. The requirements
of RS0, . 224, ss. 147, 1562-5 inclusive,
as to the duties of the collector,
treasurer, elerk and assessor, with
reference to the list of lands liable
to be sold, were held not to have
been complied with in this case; and the
defects were held not to have been cured
by s. 208, which makes the tax deed bind-
ing if the land is not redeemed in one
year, nor by s. 209, by which the deed is
valid if not questioned within two years.
Wildman v. Tait, 32 Ont. R, 274,

—Failure to distrain—List of lands—Non-
delivery by clerk to assessor—Omission to
notify P Non-delivery by

to treasurer of certified list.| —Where after
a sale of land for taxes it appeared that
there had been a failure to distrain, al-
though sufficient goods were on the pre-
mises to have paid the taxes during each
of the years they became due, and also that
the aceount furnished by the assessor did
not, as required by s. 135 of R.S.0. 1887,
c. 193 (R.S.0. 1807, e. 224, s. 147), show

the assessor by the clerk of the list fur-
nished him by the treasurer, as required
by s 141 R.8.0. 1887, ¢. 193 (R.8.0. 1897,
¢. 224, 8. 153), and no notificatios, as also
required by that section, by the assessor to
the occupant or owner of the land, who
lived in the vieinity, and whose name could
casily have been ascertained, of its liability
to be sold for taxes, and no certificate
.erified by oath, as required by s. 142
R.S.0, 1887, ¢. 103 (R.S.0. 1897, ¢. 224,
. 154); nor any list furnished by the elerk
to the treasurer of the lands which had
hocome occupied or were incorreetly de-
seribed, as required by s. 143, RS8.0, ¢, 193
(R.8.0. 1897, e. 224,"s. 155):—Held, that
the sale was invalid; and that the invalid-
ty was not cured by ss, 189, 190, R.8.0.
1887, e. 193 (R.8.0. 1897, c. 224, ss, 208,
209), which validate a sale on the expira-
n of two years from the making of the
ax deed,

Boland v. The City of Toronto, 32 Ont.
R. 358,

i
1

~Notice or demand—Removal of goods
from municipality—Magistrate’s warrant
for distress.|—It is essential to the valid-
ity of a notice or demand under R.8.0.
1897, e, 224, s, 134 (1) that it should, as
required by sub-s. (2), contain a schedule
specifying the different rates, ete. The
question whether the collector has such
‘*good reason to believe’’ a ratepayer is
ahout to remove his goods as would justify
him in obtaining a magistrate’s warrant
of distress under s, 135 (4) is one for the
Juvlge or jury, the onus being upon the
collector to prove that he had:—Held, un-
der the circumstances of this case that he
lind not, and that the plaintiff was entitled
to recover damages for illegal distress.
MeKinnon v, MeTague, 1 O.L.R. 233.

~—Franchise—International bridge.]—In as
sessing for the purpose of taxation that
part of a bridge erossing the Niagara
River, lying within a township in Canada,
regard eannot be had to its value in pro-
portion to the value of the franchise or of
the whole bridge, or to the cost of con-
struetion, but only to the actual cash priee
obtainable for the land and materials situ-
ate within the township.

In re Bell Telephone Company Assess-
ment (1895) 25 A, R, 351, and in re London
Street  Railway  Company  Assessment
(1897), 27 A.R. 83, applied.

In re Queenston Heights Bridge Assess-

| ment, 1 O.L.R. 114 (C.A.).

—Valuation of property—Electric com-
panies—Rails, poles and wires—Wards—
Franchise—Going concern—Integral part
of whole—1.Bdw, VIL c. 29 (0.).]—The
Act. 1 Edw. VIL e, 29, s, 2 (0.), has made
no difference in the mode of valuing for
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assessment purposes the rails, poles, wires
and other plant of electric companies
erected or placed upon the highways of
municinalities, which was held to be proper
by the decision in Re Bell Telephone Co.
Assessment (1898), 25 A.R. 351; Maclen-
nan, J.A,, dissenting.

In re Toronto Electric Light Co. Assess-
ment, 3 O.L.R. 620 (C.A.).

of asse t—Appeal to
Count Court Judge—Time for delivering
judgment.]—The provision in sub-s. 7 of s
88 of the Assessment Act, R.8.0. 1897, e.
224, that the judgment of the County Court
Judge on appeal from the equalization by
the ecounty council of the assessment of the
county shall not be deferred beyond the
1st day of August next after such appeal,
is imperative. Proceedings for equaliza-
tion of che assessment, and the rolls of
what financial year are to be equalized, con-
sidered. Judgment of a Divisional Court,
3 O.I.R. 169, reversed.
Re Township of Nottawasaga and
County of Simeoe, 4 O.L.R. 1 (C.A.).

—Distress—‘‘Owner’’'—Agent for mort-
gagees in possession—Conditional pur-
chase.]—The plaintiff agreed with mort
gagees of land in possession to purchase
the property at a sum equal to principal,
interest and costs, such purchase to be
earried out so soon as the mortgagees
should obtain a final order of foreclosure,
and in the meantime that he should, as
their agent, manage the property:—Held,
that the plaintiff, who had not been as-
sessed for the property in question, and
against whose name the taxes in question
had not been charged on the collector’s roll,
was not an ‘‘owner’’ of the premises with-
in s. 35, sub-s. 3 of the Assessment Act,
R.8.0. 1897, e. 224, whereby the collector
is authorized to levy unpaid taxes ‘‘upon
the goods and chattels of the owner of the
premises found thereon,”’ and such taxes
could not be levied upon his goods.
Lloyd v. Walker, 4 O.L.R. 112,

—Onus of proof of taxes due—Improve-
ments—63 Vict. ¢. 103, s. 11 (0.).]—In an
action for foreclosure of a mortgage of
land in Toronto Junction, defendant set up
a purchase at a tax sale prior to 1899, and
a conveyance of the equity of redemption
to him from the mortgagor, but did not
prove the regularity of the sale or that
taxes were in arrear, and also claimed for
improvements as made under a mistake of
title:—Held, that the onus of proof that
there were taxes in arrear for which land
might rightly be sold was upon the person
claiming under the sale for taxes and had
not been satisfied. Stevenson v. Traynor
(1886), 12 O.R. 804, followed. Held, also
that s. 11 of 63 Viet. ¢. 103*(0.), ‘“An Act
Respecting the Town of Toronto June-
tion,”” declaring that all sales of vacant
lands for taxes held prior to the year 1899

in the said town were thereby ratified and
confirmed, means sales for taxes for which
the lands might rightly be sold. Held,
lastly, under the circumstances here, that
there was no valid elaim for improvements,
as defendant had simply improved his own
land, which he took subjeet to the mort-
gage
Hislop v. Joss, 3 O.L.R. 281,

—Tax sale—Power of treasurer—Advertis-
ing expenses—R.8.0. 1897, c. 224, s, 224.]
~—A treasurer of a town has no authority
to bind the municipal corporation by a con-
tract to pay the cost of advertising his
list of lands for sale for arrears of taxes.
Under the Assessment Act, R.8.0, 1897, e.
224, s. 224, he is only persona designata to
act on behalf of the municipality, and the
municipality has no authority to interfere
with him in the performance of such de-
fined duties. A ereditor in respect to tho
publication of such advertisements must
look to him personally. Warwick v. The
County of Simeoe (1900), 36 C.L.J. 461,
approved of and followed.

Canadian Bank of Commerce v. Town of
Toronto Junction, 3 O.L.R. 309,

—Distress for taxes—*‘Owner’’'—Agree-
ment for purchase—Part performance—
Local improvement rates.]—A purchaser
who has gone into possession and made
part payment of the purchase money un-
der an agreement for the sale of land un-
executed by the vendor, which provides for
payment by the purchaser of the taxes,
rafes and assessments rated or charged
{rom the date of the agreement is an
‘‘owner’’ within the provisions of s. 135
of the Assessment Act, and is liable for
the taxes acerning during his occupaney, al-
though they may have been assessed
against a former owner, Loeal improve-
meut rates grouped with other taxes under
the Assessment Act, and included in the
collector’s roll, are ‘‘taxes’’ in its broad
sense and may be collected or realized by
uniform statutory process,

Sawers v. City of Toronto 2 O.L.R. 717.

—‘‘Owner’'—Person in possession under
agreement to purchase—R.8.0. 1897, c. 224,
8. 135, sub-s, 1. (8).]1—A person in posses-
sion of land under an agreement to pur-
chase, is the owner thereof within the
meaning of sub-s. 1 (3) of s. 135 of the
Assessment Act, R.8.0. 1897, c. 224, and
liable to pay the taxes chargeable against
it, Judgment of Boyd, C., 2 O.L.R. 717,
affirmed.

Sawers v, City of Toronto, 4 O.I.R. 624
(C.A.).

—Local improvement—S8idewalk,]—Under
the agreement of 20th of Mareh, 1889, en-
tered into by the Crown as representing
the University of Toronto and the City of
Toronto, confirmed hy 52 Viet, e. 53 (0.),
College street in the City of Toronto has
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become so far a public highway of the eity
as to make the interest of a lessee from
the Crown of land fronting on that street
liable to assessment for the due proportion
of the cost of the construetion as a loeal
improvement of a sidewalk in front of the
Jeazed land, even though the lease has been
made before the agreement.

In re Leach and City of Toronto, 4
O.L.R. 614 (C.A.).

—8tatute lob parate (2%
distinct lots—Ont, Assessment Act, s. 109.]
—8, 109 of the Assessment Act, which pro-

* vides that ‘‘the statute labour shall be

rated and charged against every separate

lot or parcel according to its assessed
value,”” is imperative, and not merely
directory, Where, therefore, instead of the

smount chargeable against each of several
lots owned by the plaintiff being rated and
charged against each of such lots, a bulk
sum was assessed for statute labour and
charged against the whole of them, such
assessment was held invalid. Love v. Web-
ster (1895), 26 O.R. 453, followed.
Waechter v. Pinkerton, 6 O.L.R. 241.

—Tax sale—Invalidity—Onus—FProof of
taxes in arrear—Assessor's return—Irregu-
larity—Action not commenced within three
years.]—In an action brought on the 23rd
April, 1902, for a declaration that a tax
sale and conveyance under which the de-
fendants claimed title to, and were in -pos
session of, a certain town lot, were illegal
and void as against the plaintiffs, the
rightful owners, the plaintiffs proved a
sufficient paper title, It was also proved
that one of the defendants was in posses-
sion and had erected a valuable building,
claiming title under a sale by the town
treasurer, made on the Tth October, 1898,
for arrears of taxes for 1805, 1806, and
1807, and a deed made in pursuance there-
of on the 15th November, 1899, registered
12th December, 1899, by the proper offieials
to the assignee of the tax purchaser, and a
subsequent conveyance, duly registered, to
the defendant in possession:—IHeld, that
the onus of proof of the invalidity of the
tax title rested on the plaintiffs. Taxes
for the whole period of three years next
preceding the 1st January, 1898, being
due and in arrear and unpaid, and those
for the year 1895 having been in arrear for
three years next preceding that day, the
lot was, by s, 152 of the Assessment Act,
R.S.0. 1897, e. 224, liable to be sold in
1808 for such arrears. The proceedings
leading up to the sale were substantially
regular, with one exception, the omission
of the clerk of the munieipality to furnish
the treasurer, as he is required to do, by
the last clause of s. 153, with a true copy
of the list furnished by the latter under
5. 152, with the assessor’s return, certified
to by the elerk under the seal of the cor
poration:—Quwre, whether this require-

ment of s, 153 was of so essential a char-
acter as, conceding that taxes were in
arrear, to render a sale invalid if attacked
before any statutory limitation upon an
action came into operation. Love v, Web-
ster (1895), 26 O.R. 453, distinguished :—
Held, however, that as in this case the
taxes had been legally imposed, the omis-
sion worked no injury to the

3 laintiff
who had all the notices and i %

0 delays to
which they were entitled, and in reyspnct
to whose land all the other conditions

essential to a valid tax sale existed, and
as the action was brought more thu;
three years after the sale and more than
two years after the deed, the defendants
were entitled to rely upon ss. 208 and 209
of the Assessment Act as a defence.

Kennan v, Turner, 5 O.L.R.
(Osler, J.). . -

— “Rolling stock, plant, and appliances”
— Construction of statute —m;!juldem
lzenerll.];The statute 2 Edw, VII. ¢, 31, s.
; amending s. 18 of the Assessment Ae
R.S.0. 1897, e. 224, provides by sub-s t3’
fm" thp assessment as ‘‘land’’ of ".the
rails, ties, poles, wires, gas and other pipes,
mains, conduits, substructures and super:
structures *’ of companies of the kind re-
ferred to in the section —“ upon the
streets, roads, highways, lanes and other
public places of the municipality,"’—and
by sub-s. 4, that ‘‘save as aforesaid, roll-
ing stock, plant and appliances *’ of such
companies, ‘‘ shall not be ‘ land ' within
the meaning of the Assessment Act, and
shall not be assessable '":—Held, that upon
tho proper construction, this means that
the rolling stock, rolling plant, and rolling
appliances of such companies, which is
found and used on the streets, ete,, shall
not by reason merely of the wide words
‘‘substructures and supegstructures in
sub-s. 3, be liable to assessment as ‘‘land’’
save as mentioned in sub-s. 3. There is
no intention to exempt the companies in
question from assessment in respect of such
of their plant and appliances, as is other-
wise ‘‘ land *’ within subs, 9 of 5. 2 of
the Assessment Aet, but is not on the
street, ete.  Held, also, that the lamps,
hangers and transformers of an electrie
light ecompany, though easily transferable
from one place to another, were ‘‘super-
structures ’* upon the street within the
meaning of sub-s. 3.

Re Assessment Appeals, Toronto Ry. Co.
et al, 6 O.L.R. 187 (C.A.).

—Exemptions—Property of municipality
situate in another municipality.]—Upon
the proper construction of s, 7, sub-s. 7, of
the Assessment Act, R.8.0. 1807, e, 224,
providing that ‘¢ the property belonging to
any county or local municipality’’ shall be
exempt from taxation, property acquired
by the corporation of a town under a
special Aet, 62 Viet, c. 64 (0.), as amended
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by 2 Edw. VIL e. 53, situate in a neigh-
bouring township, at a distance of nive-
teen miles from the town, and eonsisting of
land, buildings, machinery, and plant, for
the purpose of generating and transmitting
electrical energy to the town for lighting,
beating, manufacturing, and such other
purposes and uses as might be found desir-
able, with power to distribute, sell, and
dispose of such electrical power in the
town and elsewhere within a radius of 25
miles, is exempt from taxation by the
township corporation,

Re Town of Orillia and Township of
Matehedash, 7 O.L.R. 380 (C.A.).

—Tax sales—Omission to furnish list of
lands to be sold—Conveyance by owner
after sale,]—The omission of the treasurer
of the muuicipality to furnish to the clerk
a list of lands liable to be sold for taxes i
a fatal objection to the validity of a sale
for taxee, and neither the limtation sec
tions of the Assessment Aet, nor the pro-
visions of the speeial Aet relating to sales
for taxes in Port Arthur, 63 Viet, c. 86
(0.), are a protection to the tax purchaser,
The owners of land sold for taxes con-
veyed it after the tax sale to the plaintiff
who then brought an action against the
tax purchaser, who was in actual posses-
gion at the time of the conveyance to the
plaintiff, to set aside the sale. The statute
32 Hen, VIIIL. c. 9, was in foree when the
conveyanee was made, and when the action
was brought, but was repealed before the
trial of the action:—Held, that the prohi-
bition of the statute applied, and that the
action eould mot be maintained.

Ruttan v. Burk, 7 O.L.R. 56,

—Piping—Scrap iron—‘‘Land’’ of com-
panies—2 Edw. VIL c. 31, 5. 1.]—The pro
visions of s. 18 of the Assessment Aet,
R.S.0. 1897, ¢. 224, as amended by 2 Edw.
VIL e. 31, s. 1, relating to the assessment
of the land of certain companies, only
apply to companies of the specific deserip-
tion therein mentioned, and, therefore, do
not apply to the pipe line of a company
carrying on the business of procuring and
transmitting erude petroleum.

Re Canadian Oil Fields and Towrship of
Enniskillen, 7 O.L.R. 101 (C.A.).

—Local improvements—General by-law.]—
The defendant corporation provided by a
by-law under s. 667 of the Municipal Aect,
that every petition for or against the con-
struction of a sidewalk as a loeal improve-
ment should be left with the elerk of the
couneil, whose duty it shou!d he to examine
it, and to report at the next meeting of
eouncil whether it was suflficiently signed,
what real property would be henefited, and
the respective frontages, and the probable
lifetime and probable cost of the sidewalk,
A lmmiun for the construction of a side-
walk as a local improvement was handed

| to the clerk, who examined it and came to
the conclusion that it was signed by two
thirds of the owners. It was on the same
day presented to the couneil, who resolved
that the prayer of the petition should be
granted, and that the clerk should deter-
mine forthwith whether the petition was
sufficiently signed. The clerk immediately
reported that it was sufficient!y signed, and
Iis report was received and adopted, but he
did not report as to the other matters.
The eouneil then proceeded under s. 672 to
bave the work done, and on its eompletion
the clerk prepared, and certified to the eor-
reetness of, a schedule of the frontages
nts, ete., and the couneil
passed a kb w directing the assessment
of the lands, und, subjeet to appeal to the
Court of Revision, adopted the particulars
sot out 1n the schedule and directed notice
to be given to the owners affected:—IHeld,
| that the assessment was valid, the clerk’s
failure to observe the provision as to re-
peet'ng at the next meeting of the council
being a mere irregularity and not a fatal
objection.  Judgment of Falconbridge,
., affirmed.
nada Company v. Town of Mitehell, 7
| O.L.R. 482 (C.A.).

and assess

| —Local improvement by-law—Personal
service of notice—Waiver.]—It is a fatal
objection to the validity of a municipal
Ly-law authorizing a work as a local im-
provement, that notice of the intention
of the council to undertake the work was
not given to the owners of the property
henefited  thereby, by personal service,
pte, as provided by s 660 (la) of the
Municipal Aet, 1903, Semble, that an
owner might waive such notice; but held,
that in this case there was no conduet
! amounting to waiver. Semble, also, that
| while the direction of the statute (see 64
; of the Assessment Act, RS.0. 1807, e.
| 224), that the members of the Court of
“ Revision are to be sworn, should not be
| ignored, it does not follow that neglect or
i failure to take the oath renders their acts
void,

| Re MeCrae and Viilage of Brussels, 8
|

I

|

|

0.1.R. 156, C.A., reversing 7 O.L.R. 146,

— Electric railway.] — Electric cars of a
street railway are personal estate, inas-
much as they are not part of the railway
and are not fixed in any sense to anything
which is real estate. Judgment of the
Court of Appeal of Ontario reversed.
Toronto Railway Co. v. City of Toronto
[1904] A.C. 809. ‘ '

| —Lands acquired by municipality at tax
saleﬂubuquent sale by tender.]—A
municipal corporation occupies, as regards
corporate property, the position of a trus-
tee, and is amenable to the like jurisdie-
tion of the Courts as is exercised over trus-
tees generally. A number of lots which

NS —
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had been acquired by the corporation of a
city for arrears of taxes, were directed to
be sold, and where offers should be less
than the amount for which they had been
acquired and the subsequent taxes, such
offers were to be dealt with by a committee
composed of the mayor, one of the al-
dermen and the treasurer. Against the
protests of the mayor, the other two mem-
bers of the committee aceepted an offer
for a less amount than the mayor stated
could be obtained therefor, from the plain
tiff, and on the matter being brought be-
fore the council it was decided to ask for
tenders, This was accordingly done, and
tenders put in by the alleged purchaser and
the plaintiff, the plaintifi’s being the high
er one, but, the council nnl\nllmtumlm-v
hejvulwl it, aceepting the lower one:—1Held,
that, under the circumstances the alleged
salo could not be supported, and that the
sale should have been to the plaintiff; but
if the corporation desired an opportunity
of showing any good reasons for their ac
tion in the matter there might be a fur-
ther trial on that point.

Phillips v. City of Belleville, 9 O.L.R.
732,

—Agreement for lease of municipal lands
—No covenant to pay taxes--Liability.]—
Where an agreement between the appellant
railway and the respondent municipal cor-
poration provided for a remewable lease
from the latter to the former of a large
tract of land for railway purposes, but was
silent as to payment of taxes by the ap-
pellant:—Held, that the lease should con-
tain a covenant by the appellant to pay
the same partly because the effect of the
Assessment Act in force at the date of the
contract was to impose such liability on
the lessees of municipal lands without re-
course to the corporation, and partly be-
cause a covenant to that effect was shown
to be a usual covenant in the sense that
the corporation invariably insisted on 1t
in their leases, Judgment of the Court
of Appeal (Ont.), 5 O.L.R. 717, varied.

Canadian Pacific Ry. v. City of To
ronto [1904], A.C. 33.

—Court of Revision and appellate tribunals
— Valuation — Business or income tax.]—
The jurisdiction of the Court of Revision
and the Courts exercising appellate juris-
dietion therefrom, is confined to the ques-
tion of valuation, namely, whether or not
the assessment is too high or too low.
Whether the property is assessable or not
is for the assessor alone to determine, from
whieh there is no appeal. Toronto R.W.
Co. v. City of Toronto, [1905] A.C. 809,
followed. There is, therefore, no jurisdie-
tion in the appellate Courts to determine
whether or mot a business or income tax
stould be imposed. A bridge over the Ni-
agara River between this Province and the
United States was built by a bridge com-

pany for the passage over it of trains hav-
ing connecting lines on either side of the
river:—Held, that the rule of valuation
to be spphwl is that provided by s. 48,
8. 8. 2 (a), of the Assessment Act, 4 Eﬂw.
VIL e. 23 (0.), namely, that part of the
structure within the Provinee is to be
valued as an integral part of the whole,
and at its cash value as the same would be
appraised upon a sale to another company
possessing similar powers, rights and fran-
chises, and subjeet to similar eonditions
and burders, and incorporating the pro-
visions and basis of the Assessment Aet,
set forth in s, 42, sub-s, 2.

International Bridge Company v. Village
of Bridgeburg, 12 O.L.R. 814 (C.A.).

—Exemptions-—Railway—By-law of muni-
dpauty—(mmmuution — 8chool rates.]—
A city couneil in 1897 passed a by-law pro-
viding that a certain annual sum should be
.nunptml from a railway company for 15
years ““by way of commutation and in lieu
of all and every nnuu-'npul rate or rates
and assessment, in respect of certain
lands owned by 'the railway eompany. This
by-law was passed under the authority of
u special Act respecting the railway com-
pany, 48 Viet. e. 65 (0.), &, 3 of which
provided that it should be lawfnl for the
corporation of any municipality through
which any line of the railway had been
constructed to exempt the company and
its property within such municipality, in
whole or in part, from municipal assese-
ment. or taxation, or to n,_vrw- to a certain
sum per annum or otherwise in gross or by
way of commutation or composition for
payment of all municipal rates, By a sub-
sequent general enactment, 55 Viet. e. 60,
s. 4 (0.), it was deelared that no muni-
cipal by-law thereafter passed for exempt
ing any portion of tue ratable property of
a munieipality from taxation, in whole or
in part, should be held or construed to ex-
empt such property from school rates. The
general Aect did not by express words repeal
the special Aet:—Held, that it did not ef-
feet a repeal by necessary implication—
generalia specialibus non derogant. Held,
also, that there was nothing to show that
the sum which the railway company were
to pay was not more than the school taxes
which they would be liable to pay if they
were not. entitled to any exemption,

Way v. City of St, Thomas, 12 O.L.R.
238 (D.C.).

—Income uuument—Dlvidendl on shares
in Ottawa octrlc Railway Company—
Agr and city cor-
potaﬁon—ﬂxempuom.]—ny an agreement
dated the 28th June, 1803, between the cor-
poration of the (‘m' of Ottawa and the two
companies which were amalgamated under
the name of the Ottawa Electric Railway
Company, by statutes which confirmed the
agreement, it was provided, inter alia, that
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‘“the corporation shall grant to the said
companies exemption from taxation and all
other municipal rates . on the in-
come of the companies earned from the
working of the said railway’’:—Held, that
the plaintiff’s income from dividends upon
shares of the capital stock of the Ottawa
Electrie Railway Company was not, by rea-
son of the agreement in part above recited,
nor by reason of an earlier agreement, ex-
empt from municipal taxation. Held, also,
that the Ottawa Electric Railway Company
is not a company which would, but for the
agreements mentioned, be liable to be as-
sessed for income under the provisions ol
ssment Act, 1904; and therefore
8. 5, sub-s. 17, does not apply to exempt
dividends or income from the stock. The
Assessment Act does not eonfer upon the
shareholders of a company which is not
hable to income assessment, but is liable
to business assessment, an exemption from
assessment upon  their dividends from
stock in the company, except as contained
in 8, 10, sub-s. 7.

Goodwin v. City of Ottawa, 12 O.L.
234 (D.C.).

[Leave to appeal refused, 12 O.L.R. 603.]

Sup d Domi official—Income
—Exemption.]—The annual income allowed
under the Superannuation Act, R.8.C. 1886,
e, 18, to an official of the Dominion who
has been superannuated and is no longer
in the active service of the Dominion, is
not exempt from municipal taxation.
Leprohon v. Corporation of Ottawa (1878),
2 AR. 522, distinguished,

Bucke v, City of London, 10 O.L.R, 628
(D.C.).

—=8ocial club—Business assessment.]—The
object of 8. 10 of the Assessment Act 4
Edw. VII. e. 23 (0.), is to reach the in-
come derived by the land holder from the
various occupations, mentioned in the see-
tion, carried on by him upon the land, and
perhaps indireetly the stock in trade and
personal property belonging to the busi-
ness, and the word ‘‘business’’ in that see-
tion means something which occupies time
and attention and labour, and is followed
for profit. And a social club, having no
capital stock, and consequently no divi-
dends, profits, or earnings to be divided
among its members, although it furnishes
meals and liquors to them and their guests,
is not a club within the meaning of sub-s.
(e) of the seetion, and hence is not Hable
to a ‘“business assessment.’’ Judgment of
Mabee, J., 12 L.R. 275, reversed.

Rideau Club v. City of Ottawa, 15 O.LR.

118 (C.A.).

—Tax sale—Invalidity—Lands not included
in list of lands liable to sale—Vague de-
scription in assessment rolls.]—A sale to
the defendant on the 10th April, 1901, and
a subsequent conveyance of lots 2 and 3 in
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bloek B on the east side of Gladstone
cvenue on plan 396, in the City of Toronto,
for the arrears of taxes thereon for the
years 1803 to 1898, inclusive, were set
aside, for the direct breach of s. 176 of
the Assessment Act, R.S.0. 1897, e. 224,
the provisions of which are imperative, by
selling in April, 1901, without having either
in tae preceding Januvary or in January,
1000, which preceded the date of the
mayor's warrant, included the two lots in
the list of lands liable to sale furnished to
the clerk under s. 152, and also because
the deseription of the lands in the assess-
ment rolls from 1893 to 1898 was too
vague and indefinite to be a compliance
with the Act: see ss. 13, 20, 34. The
assessments being invalid, the defendamt
was not entitled to a lien under s. 218
for the athount of purchase money paid
by her, but was entitled to a lien for taxes
paid by her for the years 1900 to 1906, in-
clusive, the s ments for those years
being sufficient, and interest thereon, but
less the rents and profits derived therefrom,
subject to a deduction for repairs, improve-
ments, ete. Fenton v. McWain (1877), 41
U.C.R. 239, and Wildman v, Tait (1900-1),
32 O.R. 274, 2 O.L.R. 307, followed,
Carter v, Hunter, 13 O.L.R 310 (Magee,

J).

—Mining lands—Value as agricultural
la.ndu—Bnlldings.]-—Mindng lands  were
assessed at their value as agricultural
lands under sub-s, 3 of s. 36 of the Assess-
ment Aet of 1904, The assessor also as-
sessed the buildings amd mining plant as
such, and adding the two latter together
entered them on the roll as the assessed
value of the buildings:—Held, that that
method was an attempt to evade the fair
meaning of the Aet, and that the assess-
ment of the exempted property, the plant,
was illegal. Tt was not for the assessor in
the exercise of his judgment to assess the
exempted property for taxation at any
amount and the illegality being established
the Court had jurisdiction to dea! with the
matter outside of the machinery provided
by the Assessment Act for dealing with
such a complaint,

Camadian Oil Fields Co. v. Village of
Oil Springs, 13 O.L.R. 405 (D.C.).

—Timber licenses—Lumber camps—Busi-
ness tax.]—The company, being manufac-
turers of lumber, held licenses to cut tim-
ber on Crown lands for 1906 and 1907.
They were assessed in 1907 upon their
licenses, and upon their lumber camps, and
for business tax at the camps, and upon
slides and dams. The company were not
the owners of any land nor had they any
office or mills in the township wherein they
were assessed, nor did they earry on any
business therein, but eut timber there, and
hauled and floated it to their mills at
Bracebridge, where they owned a mill and
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factory, and which was their chief place
of business, and where they were assessed
on such factory and mill and also on busi-
ness:—Ield, (1), that timber licenses are
not assessable, not being real property
within s. 5 of the Assessment Act, 83 Edw.
VIL ec. 23 (0.), and also because there
is nothing to remove the land from the
category of property of the Crown exempt
from taxation. What the holder of a tim-
ber license acquires is a right to convert
into personal property, and to thereby ae-
quire a title to himself in that which until
the act of eonversion is real property be-
longing to the Crown. (2) Lumber eamps
are not assessable. They are mere tem-
porary constructions, and are removed
from time to time, so that it is quite pos-
sible they may be in one municipality ono
day and in amother the next. (3) The
company were not assessable for a husi-
ness tax, under the conditions mentioned,
with respect to their camps. Semble, un-
der s. 10, for a business to be assessable,
the land occupied or used for the purpos:
of the business must be land subject to
taxation. (4) Slides and dams constructed
on streams running through Crown lands
out of logs the property of the Crown,
and of no value as timber, and used by all
persons who have the right to float down
logs are not assessable.

Re J. D. Shier Lumber Company, 14
O.L.R. 210,

—Case stated for opinion of Court—
‘‘Question of gemeral application’'—De-
partmental store.]—It is not a question of
general application under 8. 77 (1) of the
Assessment. Act, 4 Edw. VII, ¢, 23, whether
@ person is carrying on the business of a
departmental store or retail merchant deal-
ing in more than five branches of retail
trade or business in the same premises or
in separate departments of premises under
one roof, or in conmected premises, within
the meaning of clause (e) of s, 10, sub-s. 1
of the Act. The principle of Re Norfolk
Voters’ Lists (1907), 15 O.L.R. 108, ap-
plied:—Held, also, that the words ¢ upon
an appeal of a person, partnership or cor-
poration assessed,’”’ in & 77 (1) of the
Act, refer to the appeal to the county
Judge and are not referable to the earlier
appeal to the Court of Revision.

Re 8. H. Knox & Co. Assessment, 17
O.L.R. 175,

—Sale of land for arrears of taxes.]—
Held, that, according to the true construe-
tion of ss. 20 and 26 of R.S.0. 1897, e, 23,
the purchaser at a Government sale of
lands for arrears of taxes who has obtained
a certificate of sale under s, 20 becomes
the effective owner thereof if the default-
ing owner does not redeem within one year,
and is absolutely entitled to a conveyance
under s. 26, notwithstanding that the cer-
tificate is in the possession of the default-

ing owner. Held, further, that the plain-
tiff, who claimed title under a conveyance
from the defaulting owner registered prior
to the purchaser’s, obtained under & 26,
could not rely on an alleged redemption
by him after the expiration of one year,
but must in order to succeed prove a valid
written transfer to him by the purchaser
of the lands in suit. The purchaser having
failed to obtain and register his deed of
comveyanee under s. 20 within eighteen
months after the sale:—Held, that priority
of registration by the plaintiff did not
avail under R.8.0. e. 193, s. 184, sub-s. 1,
applicable to the ease by virtue of s 31
of the said e. 23, in the absence of proof
of his aetual purchase,
MeConnell v, Beatty, [1008] A.C. 82,

—Sale of lands for taxes—Notice in writ-
ing—Waiver.]—The plot of land in suit
in the eity of Toronto belonging to the
respondent. was advertised to be sold on
April 10, 1901, under Ontario Assessment
Aet, 1807, for arrears of taxes, and after
an adjournment was bought by the appel-
lants on April 24. The appellants in the
interval had advertised their intention to
purchase in case the amount bid was less
than the arrears due, but omitted to give
the respondent a notice in writing under
5. 184, sub-s. 3, to that effect. In am ae-
tion by the respondent in September, 19086,
to set aside the sale on the grounds (1)
that the land was insufficiently deseribed
in the assessment roll; (2) that he did mot
receive the said notice:—Held, (1) that s
8 of 3 Edw. VIIL e. 86, cured the defect
(if any) in the assessment roll; (2) that
the Act intended that the notice under s.
184, sub-s. 3, should be given to the owner,
but that the respondemt could amd did
waive it; otherwise that the failure to
give it was within the words of the said
s. 8 and was cured by it. Held, further,
with regard to the respondent’s alternative
elaim to redeem, that the period of one
year from the date of sale allowed by the
Assessment, Aets of 1802 and 1897 had not
heen altered by snbsequent legislation in
any manmer applieable to this case.

Toronto Corporation v. Russell, [1908]
A.C. 403, reversing 15 O.L.R. 484,

—Income tax—Mining company—*‘Income
derived from the mine.’’]—The Assessment
Act, 4 Edw. VTI, e. 23, s. 36, sub-s. 3 (0.),
provides: ‘‘ Tn estimating the value of
mineral lands, such lands, and the build-
ings thereon, shall be valued and estimated
at the value of other lands in the neigh-
bourhood for agricultural purposes, but the
income derived from any mine or mineral
work shall be subject to taxation in the
same manmer as other incomes under this
Act’’:—Held, that the net receipts for tha
vear’s work of a mine, left after deduet
'i'ng working expenses, ete., is ‘¢ the in-
come’’ derived from the mine within the
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meaning of the above section, at any rate
where, as in this case, dividends have been
declared based upon the net receipts as
ascertained,

Re Coniagas Mines Co. and Town of
Cobalt, 15 O.L.R. 386 (C.A.)

—Toll bridge over navigable waters—Lia-
bility to assessment.|—A toll bridge across
the waters of the Bay of Quinté and its
approaches, erected by a compary incor
porated by 50 & 51 Viet. e, 97 (D.), and
acquired by the plaintiffs, who were in-
corporated by 62 & 63 Viet. e. 95 (D))
was held to be liable to assessment, as
regards the part situate in the township
of Ameliasburg, as real property, within
the meaning of the Ontario Assessment
Act, 4 Edw, VII ¢ . The effect of the
two Dominion statutes referred to is to
confer a perpetunal right in the nature of
an ecasement to construct and maintain
the bridge across the navigable waters of
the Bay of Quinté; the words ‘‘real pro
perty,’” in s, 2 (7) of the Assessment Act,
by virtne of s, 2 (8) of the Municipal Aet,
1903, include an easement; and the bridge
comes within none of the exemptions men-
tioned in the Assessment Act. The interest
of the Crown in any proper is exempt,
but that leaves the inte
else not holding for the Crown, or in trust
for the Crown, liable under the gen 1
words ot the statute; and the plair
were not agents or trustees for the Cro

8. 37 of the Act applies only to a bridge
forming part of a toll road, and not to this
brid nor *is this bridge a publie road
or way, within the meaning of s 35 (5) of
the Assessment Act,

Belleville and Prince Edward Bridge C

v. Township of Ameliasburg, 15 O.L.R

(D.C.).

any person

tax—Express company.|
n Express Co. v. The Corpora
tion of the Town of Niagara, 15 O.L.R. 78

—Tax sale—Onus—Proof of validity of as

t and subseq proceedings.]—
The onus of proving a valid sale for taxes
is upon the party setting up title under a
tax deed; the production of the deed is
not emough; rurther evidence must be
givem going to the foundation onm which
the deed rests, in order that the validity
of the assessment and all subsequent pro
ceedings may be exhibited. Jones v. Bamk
of Upper Canada (1867), 13 Gr. 74, amd
Stevenson v, Traynor (1886), 12 O.R. 804
followed. The defendant contended that
an easement or right of way enjoyed hy
the plaintiff over ten feet of land sold for
taxes was extinguished by the sale in 1803,
as being included in the word *‘privilege’’
used in the Consolidated Assessment Aect,
1892, s, 137, then in foree:—Semble, that
the law of Ontario does not provide for the
taxation of easements; and the title to an

easement canmot be extinguished by the

sale for taxes of the servient tenement,

without notice to the person who uses it

and without opportunity for him to exoner-

ate the land by the payment of taxes,
Essery v. Bell, 18 O.L.R. 76.

Departmental Store.| By sub-s. 3 of s.
of the Ontario Railway and Municipal
ard Act (1906) 6 Edw. VII e. 31, an
appeal from the decision of the Board on
an appeal thereto from a Court of Re-
vision, lies only upon a question of law.
Whether or not a firm ried on the busi
ness of what was known as a depart-
mental store or that of a retail merchant
dealing in more than five branches of retail
trade or business in the same premises or
rate departments of premises unde~
one roof or in ¢ cted premises, so as
to be liable to t wessment imposed by
s, 10 (1) (e) of the Assessment Act, 4
Edw. VIIL. 3 (0.), is a question of faet
and not of Leave, therefore, to ap-
peal in such a case from the decision of
the Board was refused.
Re S. IT. Knox & Co., 18 O.L.R. 645

se|

Quebec.

—‘‘Properties fronting’’—Interpretation.]
The clause ‘¢ properties fromting '’ on
a street includes properties ad
or contiguous to the line of the
troet on any side, although the buildings
reon front on a street interseeting the
wr and the properties are only bounded
the side line by the street first mem-
oned.

Watson v. Maze, 17 Que, 8.C, 579,

Sale of land for taxes—Certiticate—Pos-
sessory action.]—The purchaser, on a sale
for municipal taxes under the provisions of
Arts. 1000 and 1001 M.C,, of part of a lot
of land who receives the certificate provided
for in Art. 1004 M.C. which does not define
the situation or boundaries of the land has
not the seizin which entitles him to main-
tain a possessory action therefor. In such
ease his action will be dismissed with reser-
vation of his right to sue again, especially
where it is impossible, with the evidence
adduced, to establish without having a
born: the situation, in one or the other
of two municipalities, of the land in ques-
tion, and, consequently, the validity of the
sale of it. The notices required by Arts.
961 and 1006 M.C. need not be given to
persons acquiring possession of immovables
who have not been made aware, in the man-
ner provided by Art. 746 M.C. of the change
of ownership, nor to absentees who have
not appointed agents as required by Art.
000

Saint Apollinaire v. Roger, Q.R. 36 S.C.

520.




189 ASSESSMENT AND TAXES (QuUEBEC). 190

—Taxes — Privilege—Liquor license.]—The
right to sell intoxicating liquors under a
license is distinet from the business and,
therefore, is not subject to the privilege
for municipal taxes. This privilege on pro-
perty results only from statutory provi-
sions which should be strictly construed.
The provisions creating it for the taxes
levied by the city of Montreal (secs. 587a
and 388 of the charter) relate only to
movable goods and thereby excluue incor
poreal rights such as those arising from a
license for the sale of intoxicati
issued under the Quebee License Act.

Mitehell v. City of Montreal, Que. S.C,
11,

liguors

—Tax sale—Redemption—Interpretation of
statutes.|—The rule that repeal by impli-
cation of an existing enactment will not be
inferred from a subsequent one, unless both
are incompatible, applies in the case of a
statute “to revise and consolidate” those
on a given subject, v, a city charter.
Hence, if, in an existing Aet, a right to
redeem property sold for taxes by a city
is given with a proviso that privileged
and hypothecary eclaims shall thereby re-
vive, a subse t Act “to revise and con
solidate the different Acts of the Legisla
ture relating to that ecity,” that embodies
the enactments for the sale of property for
taxes and its redemption, but omits the pro-
viso for the revival of privileged and hypo
thecary claims, will not be deemed to re
peal the latter by implication and it con
tinues in force and vigour.

Kennedy v. Godmaire, 38 Que., S.C.

—Tax sale—Irregularity.]—A trustee may
sue to annul the sale for tax under mu
cipal authority of an immovable belonging
to the trust estate. When the charter of
a city empowers it to sell immovables for
taxes imposed upon them on condition,
among others, of announcing the amount
due in the notice of sale, the declaration
at the sale that it s made for an amount
greater than that announced makes it void.
It is likewise void when there has been no
previous levy on the movables of the owner
when the charter provides therefor and re
quires it.

McConnell v. City of Hull, (
434 (Ct. Rev.).

LR. 38 S.C.

—Valuation — Error — Oral testimony.]
Oral evidence is inadmissible to prove that
a cadastral number was given to an im-
movable in the valuation roll by inadver-
tence instead of the real number of the im-
movable valued by the assessors.

Village of Cowansville v. Nozes, Q.R. 38
8.C. 427.

—Valuation rolls—Over valuation.]—(1)
The valuation roll of a town may be set
aside by the Superior Court, on a petition
to that effect, “by reason of illegality,”
RS.Q., s 4376. Such illegality must be of
a kind that vitiates the roll, as a whole,

and over-valuation in particular cases af-
fords no ground for such a proceeding. The
party affected, in such a case, has a right
of complaint to the town council, an appeal
from the decision of the latter to the Cir-
enit Court, within a preseribed delay. The
remedy by petition to the Superior Court,
and that by complaint and appeal to the
Cireuit Court, ave distinet in their purposes,
and a party using the former will not be
allowed to so amend his petition as to make
it include the other. (2) Allegations in a
petition to quash, setting forth in sulistance
that, in making the valuation roll, the valu-
ators did not give their own estimated value
of the property therein, but, at the bidding
of the council, over-valued it in order to
make the borrowing of money by the cor-
poration more easy, are not demurrable, as
they amount to charges of illegality for
whieh, if proved, the roll should he sot aside.
(3) The oaths of office of valuators need
not be in writing. (4) When no substantial
wrong is shown, a valuation roll will not
be set aside for mere irregularities, such
as insufficient notices, irregular adjourn-
ments of sessions of the town council, the
refusal to examine the valuators at the
hearing of a complaint, or mistakes as to
valuation in particular cases. (3) When the
valnators are two or more in number, they
are not bound to jointly visit or inspect the
properties they have to value.
Percival v. Town of Montreal West,

Que. S.C. 456.

—Petition to set aside a valuation roll.]—
No appeal lies to the Court of Review from
a judgment of the Cirenit Court dismissing
a petition to set aside a valuation roll.

Martel v. Corporation of South Marston,
37 Que. 8.C. 289.

—Local improvement—Rating in propor-
tion to benefit—Trivial objections first
taken in appeal.]—\Where a statute for the
widening of a street directs that part of
the cost shall be paid by the owners of
property bordering on the street, the ap-
portionment of the tax should be made
upon a consideration of the enhancememt
in value aceruing to such properties re-
speetively and the rate levied in propor
tion to the speeial benefit each parcel has
derived from the loeal improvement.
Where an assessment roll covering over
half a million dolars has been duly con-
firmed without objection on the part of a
ratepayer that his property has beem too
highly assessed by a eomparatively trivial
amount, he cannot be permitted afterwardy
to urge that objection before the courts
upon an application to have the assess-
ment roll set aside. Judgment appealed
from (QR. 9 QB. 142) reversed; judg-
ment of the Montreal Superior Court (Q.R.
15 8.C. 43) restored.

The City of Montreal v.
Can, 8.C.R. 574,

Belanger, 30
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—Pasture land—Valuation — Art. 942a
M.C.]—The C. P. Railway Co. had ac-
quired more than 200 arpents of land for
railway purposes, but changing its inten
tion, let it as a farm by an anmual lease,
with the condition that it should only be
used for pasturage, for which it was en-
tirely unsuited. The company had also
prepared a plan for dividing the land into
lots, and had taken steps to bave it adopt-
ed by the corporation amd the Govern-
ment and a cadastre made. It even gave
notice of ite sale in lots. For assessment
purposes the land had been appraised at
its real value, and the company petitioned
the corporation to reduce the valuation.
This having been refused, the company
appealed to the Cirenit Court, elaiming
that the land should be valued according
to its wvalue for agricultural purposes
only:—Held, that the property should be
estimated at its real value, and not accord
ing to any value it might possess for agri
cultural purposes alone.

Canadian Pacific Railway Co. v. Cor
poration of the Village of Verdun, 20 Que.
8.C. 194 (Cir. Ct.).

—Municipal appraisement—Valuation of
immovable—Review.]—A Judge cannot
modify the valuation of an immovable
made under oath by the appraisers of a
municipality unless it was made on a
wrong principle or was so evidently
erroneous that a competent and honest
man would not have arrived at the same
result.

Bagg v. Town of St. Louis, 20 Que. S.C.
149 (Sup. Ct., Langelier, J,, in Chambers).

—Public instruction—Assessment roll—
Valuation—Errors.] —The valuators ap-
pointed by the superintendent of public in
struetion have a right to demand payment
for their services from the school commis-
sioners. The school commissioners eannot
declare void the assessment roll prepared
by its valuators because land owned by the
dissenters may be entered therein, or be-
cause the desecription of lands in it may
be erroneous, but they should, under the
provisions of Art. 353 of the Law of Publie
Instruction correct the errvrs that they
may find in the roll.

Robert v. School Commissioners of St.
Hermenegilde, 20 Que. 8.C. 540 (Cir. Ct.).

—Road work—S8ubsequent purchaser —
Arts, 948, 397 M.C.]—Held, a municipal
corporation has no right of action to re-
cover the cost of road work against the
subsequent purchaser of the land assessed,
but must first take judgment against the
person liable for such work.

Township of Roxton v. De Lorimier, 24
Que. 8.C. 57 (Lynch, J.).

—Oontestation of valuation roll—Discre-
tion of va I of petiti ]

—(1) Valuators must proceed strictly ae-
cording to law, and it canmot be said, in
answer to a petition to set aside a valua
‘iom roll, that they have acted in the exer-
cise of their discretion or according to an
established practice. (2) It cammot be
alleged that the party who contests a
valuation roll is acting in the interests
of other parties, unless it is also alleged
that the petitioner himself is without any
interest whatever,

Leitch v. Town of Westmount, 5 Que.
P.R. 225 (Levergne, J.).

—Tax on telegraph companies—Companies
incorporated by Parliament—Interprovin-

| cial lines.]—1. The Quebec Act, imposing

an annual tax of $2,000 on all telegraph
companies having a paid-up eapital ex-
ceeding $50,000, and operating lines of tele-
graph for the use of the public within the
Provinee, and doing business there, is intra
vires of the Legislature. 2. The telegraph
company, appellant, although incorporated
by Parliament and operating interprowvin-
cial lines of telegraph, that is to say, in
all the Provinees of Canada, except British
(Columbia and Prince Edward Island, hav-
ing a paid-up capital exceeding $50,000,
is lable for this annual tax of $2,000, in-
asmuch as it carries on business in the
Province of Quebec and operates a part of
its lines of telegraph therein for domestic
despatches, that is to say, for despatches
sent from one point to another within the
Province. 3. The action of the collector
of revenue in his capacity as such for the
recovery of the tax is presumed to be
managed and directed by the Attorney-
General, who is dominus litis thereof, and
consequently, the intervemtion of the
A ttorney-Gemeral for the purpose of sus-
taining the comstitutionality of the statute
is a useless and superfluous proceeding, in
respect of which, under the circumstances,
Le canmot be given costs. 4. The Court of
Appeal will not take into consideration ob-
jections more to the form than to the
merits of the case, which have not been
taken in the Court of first instance.

The Great North-West Telegraph Co. v.
Fortier, 12 Que. K.B. 405.

~—Land purchased by provincial govern-
ment.]—An immovable purchased by the
provincial government for the purpose of
establishing a normal school thereon does
not, by being so acquired, become exempt
from taxation. A munieipal tax only be-
comes a charge upon immovables affected
by the bringing into force of the collec-
tor’s roll imposing the assessment.

Parish of Notre Dame de Quebec v. The
King, Q.R. 25 8.C. 195 (Sup. Ct.).

—Assessment roll—Irregularity—Jurisdic-
tion to quash.]—Under the provisions of
Art. 4376 R.8.Q., a Judge in Chambers has
tion to quash, on petition, an as-
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sessment roll, for illegality. The inscrip-
tion upon the roll as owners of property of
persons w.o are not such, or the valation
of property at a sum much ahove or below
its real value comstitute an illegality. In
the presemt case notice should have been
given to the persons whose names the peti-
tioner wished to have struck from the
roll.

Truehon v. Town of Chicoutimi, Q.R. 25
8.C. 55 (Ct. Rev.).

—Prescription—City of Montreal—Special
C tion—Interruption of
prescription.]—Held, (affirming the judg
ment of the Superior Court, Doherty, J,,
23 Que, 8.C,, p. 461):—1. Under the for-
mer charter of the City of Montreal (52
Viet, e, 79), the contestation of a special
assessment roll, by a person assessed there-
in, had not the effect of interrupting pre-
seription as regards other persons subject
to such assessment. 2, The fact that the
v eontesting the rol' obtained a tem-
porary order enjoining the ecity against
making any collection under the roll
attacked, did wot constitute an interrup-
tion of preseription as regards other per-
sons assessed by the same roll, where such
order was made without objection on the
part of the city, and no steps were subse-
quently taken by the city to obtain the
rescission of the order.
City of Montreal v. Land and Loan Com-
pany, 13 Que. K.B. 74.

—Municipal corporation—Proces-verbal—
Municipal work.]—At common law, as well
as under the Quebec Municipal Code, no
person except the parties interested can be
compelled or called upon by procds-verbal
to contribute to the cost of work ordered
to be done in connection with a water
course. Arts. 811, 870, 871, 881 and 882
M.C. Therefore, a procds-verbal assessing
ratepayers for a proportion of the cost of
work in which they have no interest is
illegal and unjust and should be quashed
and anralled,

Paquet v. Corp. of St. Nicholas (Huot
mis-en-cause), Q.R. 13 K.B, 1.

—Tax sale—Mistake—Retrocession.]—The
sale of another person’s property is radi-
cally null; thus, the sale of an immovable,
through error, for municipal taxes assessed
on the adjoining property, is void and
does not discharge the hypothees with
which the immovable sold is affected. Tn
the case in Court the retrocession obtained
by the real owner from the purchaser or
his ereditors eannot be deemed an acknowl
edgment of the validity of sueh sale; and
even when the transaction is recognized as
valid by the owmer such recognition camn
only be deemed a new sale by him nou
aflecting the rights of third parties.

Humphreys v. Desjardins, Q.R. 24 S.C.
250 (Ct. Rev.), affirmed by K.B. 25 Feb.
1904,

Action for municipal and school taxes—
Jurisdiction — Declinatory exception.]—In
a suit in the Superior Court, claiming muni-
cipal taxes to an amount exceeding $100,
accompanied with a demand for school
taxes, a declinatory exception asking the
dismissal of that portion of the demand
which is for school taxes, on the ground
that the Circuit Court has exclusive juris-
diction, will be maintained, notwithstand-
ing Art. 170 C.C.P., it being impossible in
such a case to transmit the whole record
to the Cireuit Court,

Township of Dudswell v. Quebec Central
Ry. Co., 19 Que. 8.C. 116 (White, J.).

—=8ale of land—Warranty—Special assess-

| ment—Prescription.|—\Where an immov-

able is sold with warranty against all trou
bles and charges whatsoever the existence
at the time of the sale of a rate for eon-
struetion of a church does not give the
purchaser a recourse on warranty for re
imbursement against the vendor if the pur.
chaser at the time was aware of the rate
being fixed, 8 i} taxes and rates com-
stituting a charge affecting an immovable,
being public charges, or of general applica-
tion, should enter into the ecaleulation of
a purchaser of the immovable and are an

| obligation on him from the time of the

| sale. A purchaser with legal warranty,

who has paid municipal or sehool taxes dus
by the vendor, cammot claim repayment
thereof from the latter if, at the time of
such payment, the debt of the vendor to
the munieipality for such taves was pre-
seribed, since the purchaser, being sub-
rogated to the rights of the municipality,
was in no better position than the latter
as against the vendor,

Peabody v. Vincent, Q.R. 26 S.C. 253
(Ct. Rev.), affirming 26 S.C. 37.

—Contestation of roll—Limitations of
actions—Interruption of prescription—
Suspensive condition.]—The preseription
of three years in respect of taxes provided
by the Montreal City Charter, 52 Viet. e.
70 (Q.), runs from the date of the deposit
of the assessment roll, as finally revised, in
the treasurer’s office, when the taxes be-
come due and exigible, and the preserip-
tion is not suspended or interrupted by a
contestation of the assessment roll, even
although the contestation may have been
filed by the proprietor of the lands
assessed,  Judgment appealed from re-
versed, Girouard and Nesbitt, JJ., dis-
senting.

City of Montreal v. Cantin, 35 Can,
S.C.R. 223,

—Assessment dae on filing of the roll—Ac-
tion—Limitation.|—Under s. 231 of the
City of Montreal charter, 1889 (52 Vies.
e, 79), the amount of an assessment be-
comes due and recoverable on the filing of
the roll of assessment in the office of the
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City Treasurer. In an action by the city
to recover after the period of prescription
enacted by s. 120, caleulated from the date
of filing, had elapsed, it appeared that the
respondent’s predecessor had been a party
to proceedings had for its annulment:—
Held, (1) That the period was not inter-
rupted thereby within the meaning of Art.
2227 of the Civil Code, for there had been
no acknowledgment of liability. (2) That
there had been no impossibility to sue with
in the meaning of Art. 2232, for the right
of action was not by the above Act sus-
pended during the proceedings. (3) That
the debt in suit was not dependent on a
eondition within the meaning of Art. 2236;
though s. 144 of the Act limited the time
within which the roll might be annulled,
it did not make the date of its coming into
foree ccnditional «n the roll not being
either attacked or annulled.

City of Montreal v. Cantin, [1906] A.C.
241, 15 Que. K.B. 103, affirming 35 Can
S C.R. 223,

— Taxation—Company — * ‘Freeholder’’ —
Religious  denomination.] — The term
““Catholie freeholder’’ in a statute au-
thorizing the levy of a tax does not apply
to a company incorporated for secular pur-

poses.

Syndics de St. Paunl de Montréal v. Com-
pagnie de des Terrains de la Banlieue de
Montréal, Q.R. 28 S.C. 493 (Sup. Ct.).

—Municipal corpor: ute labour—
Sale for taxes.] —A municipal corporation
may, at the cost of a ratepayer obliged to
maintain a publie road, canse a diteh ob-
strueted by him to be cleared by the road
inspector if he fails to do so himself upon
being notified and required to remove the
obstruetion, (2) The municipality eannot
be held liable in damages on account of a
resolution to the above effect, nor for iu-
cluding the cost of the work as part of the
munieipal taxes due by the ratepayer in
the statement sent to the seeretary-treas-
urer of the county under Art. 373 of the
Municipal Code to he advertised on the
sale, for the whole amount, of the pro-
perty affected in virtue of Arts. 998 to
1001 of the Municipal Code.

Lagacé v. Village of 8t. Joseph de Bor-
deaux, Q.R. 28 8.C. 319 (Sup. Ct.).

—=8ale of immovables for municipal taxes
—Recitals in deed—Burden of proof—FPre-
seription.]—(1) The sale of immovables for
taxes not assessed upon them, or for an
amount in excess of such taxes, is null and
void. (2) The recitals in a deed of sale,
under Arts. 1008 and 1009 M.C., do mot
afford a presumption juris et de jure of a
valid sale, and evidence of its nullity is
admissible, e.g., to show that the taxes for
which it was made were not due, and that
the formalities required by law were not
complied with.

(3) The burden of proof |
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of the legality of the sale is upon the pur-
chaser when it is challenged or impugned
by the original owner, or by those whose
title is derived from his. (4) A deed of
sale for taxes which is void as stated
firstly above, is not a title (juste titre)
that ean avail as a ground for preserip-
tion by ten years, nor does the preserip-
tion of two years of Art. 1015 M.C. apply

| toit.

Cameron v, Lee, 27 Que. 8.C. 535.

—*‘Current year''-—Assessment and taxes
—Limitation of action—Local improve-
ments.]—By s. 120 of the eharter of the
City of Montreal, 52 Viet. ¢. 9 (Que.), the
right to recover taxes is preseribed and
extinguished by the lapse of ‘‘three years,
in addition to the current year, to be
counted from the time at which such tax,
ete., became due.’”’ A special assessment
for local improvements became due on the
14th of Mareh, 1898, and action was
brought to recover the same on the 4th
of February, 1902:—Held, affirming the
judgment appealed from (Q.R. 15 K.B.
170) the Chief Justice and Duff, J,, dis-
senting, that the words ‘‘ current year '’
in the seetion in question, mean the year
commencing on the date when the tax
became due and that the time limited for
preseription had not expired at the time
of the institution of the action.

Vanier v, City of Montreal,
S.C.R. 151.

39 Can,

~Right to appeal of married woman in-
scribed as landowner on roll of valuation.]
(1) A married woman who is the owner
of real estate in a municipality, whose
name is on the valnation roll as such and
who is a taxpayer, is qualified and has the
right to take the appeal to the Cireuit
Court given in s. 4 of Article 1061 M.C.
(2) Amendments of the valuation roll, in
any year in which a new roll is not made,
can only be made in the Distriet of Quebee
in the months of June or July. Hence re-
solutions passed by a loeal council in the
Distriet of Quebee in the month of Sep-
tember, to erase the names of proprietors
inseribed on the valuation roll and to sub-
stitute in their stead the names of a large
number of other parties, are null and void
and will be quashed on appeal.

Boueher v, Corporation of Limoilou, 31
Que. 8.C, 178.

—Levying taxes-—Notice.]—TlLe proceed-

| ings of boards or committees o municipal

couneils, in the absence of ratification by
the latter, eannot be admitted as evidence
against the corporation from whieh the
committees were formed. The speeial no-
tice provided for by Art. 961, M.C, and
Arts. 4550, R.8.Q., and by s. 544, sub-s. 2 of
52 Viet. e. 80 (Que.), is only required as a
condition precedent for levying municipal
taxes by seizure of movables or immov-
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ables. Recourse by ordinary aetion in Court
is open in whihe notice is not required. The
expression ‘‘ when proceedings are taken '’
in 8. 552 of 52 Viet. e. 80, refers to seizure
of movables or immovables in levying for
taxes and not to the recourse by action.
In exercising the latter the ecorporation
cannot demand the additional 10 per cent.
provided for by the section

Morgan v. City of Sorel, Q.R. 15 K.B,

247,

~—Tax under repealed by-law—Recourse for
repayment.]—The repeal of an Act which
authorizes the corporation of a city to im-
pose a tax by by-law involves the repeal of
every by-law passed pursnant to sueh Aet.
Therefore, a ratepayer who has paid a tax
imposed by by-law after repeal of the Act
under which it was passed has recourse by
action for money paid by mistake (répéti-
tion de 1’indu) to recover back the amount.
The ecorporation cannot set up against such
action the fact that after the payment and
before the action was instituted the re-
pealed Act was again brought into force.

City of Montreal v. Royal Ins, Co., Q.R.
15 K.B. 574, affirming 29 S.C. 161.

—Jurisdiction of the Court of Review—
Warranty—Principal action for recovery of
school taxes.]—The Superior Court sitting
in Review has no jurisdietion over a judg-
ment rendered |y the Cirenit Court, sitting
at Stanstead, in an action of warranty
brought by a defendant against whom the
prineipal action is for the recovery of $124
school taxes, and an inseription for review
of such a judgment will be struck on
motion,

Sehool Commissioners of Coaticook v.
Coaticook Eleetric & Power Company, 29
Que. 8.C. 264,

—=8treet widening—Local improvement tax
-—Instalments.]—A provision in a ecity
charter that one half of the cost of certain
improvements shall be levied upon a class
of taxpayers by ten annual instalments is

't impliedly repealed, as to the division
of the assessment into instalments, by a
subsequent statute whieh alters the propor-
tion of the amount to be levied from one
half to three-eighths without mention of
the mode of payment,

City of Montreal v. Milligan, 30 Que.
S.C. 304,

—Valuation roll—Notice of deposit and of
revision by the council.]—(1) Notice of the
deposit of a valuation roll, under Art. 732
M.C., and of its revision by the municipal
ecuncil, under Art. 736, may be given
simultaneously by one and the same docu-
ment, no interval of time being required
to lapse between the two. (2) Munieipal
couneils in revising valuation rolls have a
diseretion with which the Courts will not

interfere by the excrcise of their reform- |

ing power except in cases of evident in-
justice amounting to oppression.

Ledoux v. Ste, Edwidge de Clifton, 30
Que. S.C. 29 (Hutehinson, J.).

—Quality of persons named on roll—Pre-
sumption.]—The insertion on an assess
ment roll of the names of persons as own-
ers of property is not conclusive as to such
ownership. Therefore, a person who has
paid the taxes on an immovable, having
been placed on the roll as owner thereof,
has a right to be re-imbursed the amount
on establishing that he was not the owner
at the time the taxes were imposed.

Couture v. St. Etienne de Lauzon, Q.R.
21 8.C. 395 (Sup. Ct.).

—Exemptions—Meaning of ‘‘parsonage.’’]
—(1) An appeal lies to the Superior Court
sitting in review from a final judgment of
a Recorder’s Court, for an amount exceed-
ing five hundred dollars, in an action for
municipal or school taxes. (2) Under 3
Edw. VIL e, 62, 5. 36 (Que.), a parsonage
is a house set apart by a church or eon-
gregation for the residence of its priest
or minister and actually occupied by him
as such. Failing either of these two eon-
ditions, a house is not exempt from taxa-
tion under the statute.

City of Montreal v. Meldola De Sola, 32
Que. 8.C, 257.

—Land sold for taxes—Mode of redemp-
tion.]—The right to redeem an immovable
sold for taxes under 62 Viet. e. 58, s. 402
(Que.), like that of redemption under the
title ‘‘sale’’ of the Civil Code cannot be
exercised by a reciproeal deed of retro-
cession. These rights operate as resolu-
tory conditions and are exercised, by those
entitled to them, by a unilateral deed ex-
pressing consent the effeet of which is to
replace matters in the condition in which
they would have been if the sale had not
been made. The parties remain with their
respective rights subject to the legal ob-
ligations to which redemption is subor-
dinated. Therefore, one who exercises this
right of redemption eannot demand a deed
or declaration respecting it espeeially if
provisions are introdueed into such doeu-
ments involving obligations.
Parent v. Kennedy, Q.R. 33 8.C. 55.

roll—D P
cf immovable.]—The deseription of an im-
movable as “‘No. P628 of the official eadas-
tre of the parish of .’ in a collection
roll for school rates is sufficient within
the terms of ss. 342 and 360 of the Edu-
eation Aet when part only of the lot de-
seribed under its cadastral number in the
municipal assessment roll is situated with-
in the limits of the school distriet. More-
over, such an irregularity (if it is ome)
ean only be invoked by a demand for recti-
fieation or, at most, as a preliminary ob-
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jeetion and eannot be opposed to the merits
of an action to recover the amount of the
tax. The judgment dismissing an action
for non-compliance with precedent form-
alities is not chose jugée against a second
action brought after these formalities have
been observed. Where the first action was
dismissed witn costs the payment of such
costs is not a condition precedent to the
institution of a second.

School Commissioners of St. Boniface de
Shawinigan v. Shawinigan Water Power
Co., Q.R. 31 8.C. 81 (Ct. Rev.).

—Municipal corporation—Conveyance of
land for street—Obligation to open—S8ide-
walks—Adjoining owners—Action for cost
of sidewalks—Notice.]—The eement by
which a ratepayer conveys land to the
munieipal corporation on condition that it
be opened does not oblige the corporation
to make sidewalks. When municipal by-
laws place on adjoining owners the obliga-
tion to construet sidewalks and in default
authorize their construction by the muni-
ity after notice to the defaulters and
permit it to recover from the latter the
cost, the omission to give such notice is a
defence to the action only when the sum
claimed exceeds what the exeeution of the
work would have cost the defendants had
they themselves performed it.

Corporation of Three Rivers v, Du-
moulin, Q.R. 31 8.C. 75 (Ct. Rev).

—Delay for contesting collection rolls—
Special exemption from tax by contract.]
—(1) An action to recover a debt, which,
on the face of the declaration, falls under

Art 7( is open to demurrer by the
defendant, who may set up the short pre-
seription by inseription in law. (2)

When the charter of a municipal ecorpora-
tion provides that its colleetion rolls for
taxes must be contested within a fixed de-
lay, a ratepayer, who has a special right,
under a contract, to refuse payment of the
tax, is not bound to act thereon within
the delay so fixed. He may stand by until
called upon to pay, and then set up his
right, though the delay to contest the roll
has expired

Joyce v. Town of Outremont, 18 Que.
K.B. 447,

—=8treet railway—Special privileges—As
sessment roll—Description of property.]—
A municipal corporation which, under auth-
ority of a special Aet, grants to a street
railway eompany, in consideration of the
annual payment of a percentage of its pro-
fits, the privilege of establishing its right
of way, and erecting poles and other neces-
sary constructions on the streets and else-
where in the municipality, is not thereby
deprived of its power to tax such construe-
tions, ete., under the general powers given
to it by its charter. The following deserip-
tion in the valuation and ecollection rolls of

such property, ‘* William Street, St. Ann’s
Ward, part of 1209 and motive power on
subdivisions 1-8, 1218 pt. 1209, land $34,.
000, buildings $60,000, 1-8, 1218 buildings
$220,000,”" is sufficient within the terms
of 62 V e. 79, 8. 8375, A waiver in
writing by a ratepayer of the preseription
against collecting his taxes is valid and
preverts the time from running.

City of Montre: Montreal Street Rail-
way Co., Q.R. 35 8.C, 321 (Ct. Rev.).

Assessment roll—Joinder of lots—Sale—
Description — Division on sale.]—Tha
joinder, in the valuation and assessment
rolls, of two cadastral lots as a single
entry for munieipal purposes is at most an
irregularity of which the owner must take
advantage within the preseribed delays,
after which he eannot, in the absence of
prejudice, have the entry struck out of
the rolls. In the statement of taxes due
prepared by the seer y-treasurer of the
loeal couneil, and in the extract sent by
him to the secretary-treasurer of the
county, as well as in the list of sales pub-
lished by the latter, all of which is pro-
vided for by Arts. 371 9089 M.C., the
lots should be deseribed as in the said rolls
as forming one property., Taking the bid
at the sale for the smallest portion as
provided in Art. 1001 M.C, A severance
of the two lots so joined as one. Hence,
the offer to pay the amount due for taxes
and costs by the purchase of one of the
two lots is not a valid bid, and the sals
of the one chosen by the purchaser and
certificate of its delivery to him are void.

Donais v. County of Shefford, Q.R. 36
S.C.

~Taxes—Action to recover amount—De-
fence—Objection to collection roll.]—A
ratepayer sued for the amount of his
munieipal taxes cannot set up as a defence
to the action objections to the collection
roll for which he could, within the pre-
seribed delay which has expired, have de-
manded that it be annulled.

Cameron v. Town of Westmount, Q.R. 18
K.B. 300.

—Valuation roll—Over value of the pro-
perty ordered by the council.]—It is legal,
in an action to annul a valuation roll, to
allege that the corporation defendant die-
tated to the valuators to over value the
properties, in general, irsspective of the
real value of said real estate, this irregu-
larity being sufficient to justify the annul-
ment of the roll.

Percival v. Montreal West, 11 Que. P.R.
69,

—Prescription—Notarial agreement.]—The
right to objeet to the legality of an assess-
ment imposed by a munieipal by-law is not
prescribed by the lapse of three months
(R.8.Q. 4397), if there is a notarial agree-
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ment apparently including a settlement of
the matters in litigation.

Joyee v. Town of Outremont, 10 Que.
P.R. 328.

—Taxes—Sale of land—Redemption.] —The
owner of an immovable, sold by the sheriff
uuder the provisions of s. 401 of the Char-
ter of Montreal for taxes, or his represen-
tative, who has redeemed under s. 402 has
a right of action against the purchaser for
a judieial declaration of his exercise of the
right of redemption and observance of the
necessary formalities. The purchaser can-
not set up, as a defence, the expenses which
he has been obliged to incur, but retains
the right to elaim reimbursement thereof
when a demand for possession of the im-
movable is made on him.
Parent v. Kennedy, QR. 34
varying 33 8.C. 55

8.C. 535,

Eastern Provinees.

—Appeal from assessment—Judgment con-
firming—Payment under protest—Res judi-
cata.]—J., having been assessed in 1896
on personal property as a resident of St.
John, N.B,, appealed without success to the
appeals committee of the common council
and then applied to the Supreme Court of
New Brunswick for a writ of certiorari to
quash the assessment, which was refused.
An execution having been threatened he
then paid the taxes under protest. In l“f)]’
he was again assessed under the same cir-
cumstances and took the same course with
the exeeption of appealing to the Supreme
Court of Canada from the judgment re-
fusing a certiorari, and that could held the
assessment void and ordered the writ to
issue for quashing. J. then brought an
action for repayment of the amount paid
for the assessment in 1896:—Held, affirm-
ing the judgment of the Supreme Court of
New Brunswiek, that the judgment refusing
a certiorari to quash the assessment in 1896
was res judicata against J., and he could
not recover the amount so paid.

Jones v. City of 8t. John, 31 Can. S.C.R.
320,

—Assessment, warrant of—Certiorari.|—
The municipality of the county of West-
morland having issued a warrant of assess-
ment to the city of Moncton under the pro-
visions. of the Act respecting Rates and
Taxes, C. 8. 1903, e. 170, s. 34, before the
same was delivered to the city assessors or
any assessment made thereunder the city of
Moncton applied for certiorari to remove
the warrant alleging that part of the
amount to be assessed under it was not

properly chargeable to the city. There was
no evidence that the city itself was liable
to be taxed as a rate payer:—Held, that
there was no ground for the application
there being no assessment for the Court
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to act upon and the city as such having no
interest in the assessment.

Ex parte City of Moncton, 30 N.B.R. 326.

—Action for rates and taxes—Defence of

| ex Proof of t.]

ve
Defendant was assessed in the City of
Halifax for city, poor, county and school
rates and taxes for the years 1894 and
18 the property upon which the rates
were assessed being the 8.8, ‘‘Newfound-
land,”’ then lying in Halifax harbor, of
which defendant was alleged to be owner,
and the valuation of which, for the purposes

of asse ent, was plac at the sum of
$5,000. Under the provisions of the Hali-
fax ( Charter Acts 1891, c. 58, s, 341,
« €0 is established for the purpose of
hear all appeals from assessments, and

i« empowered, under subsequent sections
of the Aet, to determine and hear all ob-
Jjeetions of ratepayers, who shall have duly
appealed, to the valuations or assessments
which have been made upon such rate-
payers and their properties, and to reduce
or increase the valuations, ete. In an aec-
tion by plaintiff to recover from defendant

the amount eclaimed to be due for
rates and taxes, defendant pleaded
among other things that at the time

of the said assessments, defendant was
not the owner of more than a one-
quarter interest in said ship:—Held, (fol-
lowing the Town of Westville v. Munro, 32
N.S.R., p. 311), that the defendant having
received notice of the assessment, if he
was dissatified therewith, should have

| brought the matter before the Assessment

Appeal Court, established for that pur-
pose, and, having failed to do so, that the
assessment was conclusive, and could not
be attacked in an action to recover the
amount assessed. The only evidence be-
fore the court of the assessment and the
rate due thereon, was the city collector’s
certificate of taxes unpaid, and s. 362 of
the City Charter, which provides that all
rates and taxes shall become due the 31st
day of May in eact year, and that it shall
be the duty of the ecity collector, imme-
diately thereafter, to take proceedings, ete.
There was no evidence to prove the eol-
lector’s signature to the certificate or
that he was collector:—Held, that the evi-
dence was wrongly received. Held, never-
theless, that as defendant, in his defence,
admitted that he was assessed for the
amount claimed, and that the rate alleged
to be due on such assessment was correct,
it was not necessary for plaintiff to prove
the assessment or the rate due thereon.

City of Halifax v. Farquhar, 33 N.S.R.
209

~—School rate — Distress — Second distress
—Abandonment after abortive sale—Arrest
under individual warrant — Estoppel —
Amendment—Costs.]—

Matheson v. Reid, 2 E.L.R. 340 (N.S.).

i R

g

i
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—Tax arrears — Seizure — Replevin.] —
Hagarty v. McGrath, 7 E.L.R. 79 (N.8.).

—Illegal assessment-—Execution for--False
imprisonment.]—A municipal corporation
i liable to respond in damages for the act
of its secretary-treasurer in sending to a
collecting Justice the name of the plaintiff
as having made default in the payment of
u rate, which had been illegally imposed
upon him, at the same time instrueting the
Justice to enforce payment of the same,
which the Justice did by issuing an execu
tion against the plaintiff, under whieh,
for want of goods and chattels whereon to
levy, he was lodged in prison.

Mellon v. Municipality of Kings County,
35 N.B.I.. 153,

—Exemptions from taxation — Words
‘‘government building’’'—Held to extend
to house under lease to war department.]—
Under the provisions of the Halifax City
Charter, Acts of 1891, e, 58, s. 336, the fol-
lowing, among other property, is exempted
from assessment: ‘‘All personal property
of military persons residing in government
buildings or barracks,’’ ete.:—Held, that a
private house in the city, under lease to
His Majesty’s Prineipal Secretary of State
for the War Department, for the purpose
«f being used as a place of residence by a
military person, for whom there was no
suitable accommodation in any barracks
in Halifax, was a ‘‘government building’’
within the meaning of the statute, and
that personal property contained in such
building was exempt from taxation for
civie purpos

Smith v. City of Halifax, 35 N.S.R. 373

~-Assessment of partnership—N.8. Acts,
1895, ¢. 1.]—See PARTNERSHIP.

Trustees v. Oland, 35 N.S.R. 409.
—City Sewers—Frontage and entry fees—
Permits to enter.]—The city of M. by its
aet of incorporation is authorized to levy
on the owners of lots frontage fees for
sewers and to collect them as ordinary eity
taxes; the Act also gives authority to
make by-laws to regulate the way and
manner of entering the sewers and to pre-
vent the entry of any sewer, unless the
entry and frontage fees were first paid. A
by-law was made providing that no person
should enter any public sewer until all
entry and frontage rees were paid. E., the
owner of a lot by purchase from the sheriff
under an execution by the city of M. for
general city taxes (not frontage fees) on
which frontage fees had been rated against
a former owner and not paid applied for a
mandamus to compel the city to grant him
a permil to enter a sewer without payment
of the frontage fees:—Held, refusing the
mandamus, that the eity eould not be com-
pelled to issue the permit until the fees
were paid, even though they had lost the

right te enforce payment against the
owner of the lot.
Ex parte Edgett, 36 N.B.R. 224,

—Road taxes—Certiorari—Proceedings of
ministerial character.]—A writ of certior-
ari was direeted to the road commissioners
of distriet 17 in the munieipality of Hali-
fax, to remove the record of the assess-
wen~ roll of said distriet assessing the in-
habitants for road taxes, and the return
made to the county treasurer of persons
who had made default. A writ was also
directed to the stipendiary magistrate for
the county to remove the record of a return
of defaulters who had not paid or eom-
muted their taxes, and the warrant of dis-
tress issued by him thereon. There was a
motion to quash or set aside the
ment roll, the warrant of distress, ete. It
appeared that the allowance of the writs
had not been opposed, and there was no
motion to set aside the orders, or to quash
the writs or either of them The amount
of the tax was fixed by law. the value of
the property by the county assessors, and
the rate of assessment by the county coun-
cil, and the stipendiary magistrate, in issu-
ing his warrant of distress against default-
ers, was not called upon to exercise any
judieial funetion:—Held, that the proceed-
ings were of a purely ministerial character
and were not a proper subject for certior-
ari. Held, that the process having impro-
vidently issued, the Court had power of
its own motion to set it aside and that,
under the cireumstances appearing in this
case, the writs should be superseded and
the returns thereto taken off the files of
the Court. The affidavits filed showed an
intention to attack the legality of the for-
mation of the distriet under Acts of 1900,
and the appointment of the commis-
sione Held, that this could not be done
in this form of proceeding.

Rex ex rel. Corbin v. Peveril, 36 N.S.R.

o5

275.

—Rates and taxes—Discrimination against
non-residents by under-valuation,]-—In a
petition for relief by a non-resident rate-
payer under 44 Viet. e¢. 9 (Aets 1881), it
iv sufficient evidence of authority to war-
rant the judge in acting, that the party
petitioning deseribes himself as the agent
of the person aggrieved in the matter of
the assessment, and swears to the truth of
the statements in the petition. The time
within which the petition must be pre-
sented under the Aet does not begin to
run until after the assessment complained
of has been made up from the corrected
list and filed with the County Secretary,
and then within one month, either from
notice of the assessment from the county
officer charged with the duty of giving
notice, or from the time the person assess-
ed first heard or knew of such assessment.
It is no objection to an application under
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the Act that objection to the valuation of |
the property was made to the assessors
under Consolidated Statutes, e. 100, s. 59,
and that the objeetion might have been ‘
further prosecuted before the valuators un-
der s. 68. Where one of the objections |
under the Act is that the property of resi-
dents had been greatly undervalued, the
effect of which was to increase the rate
of non-residents, it is not necessary that
the residents, the valuation of whose pro-
perty is attacked, should have notice of
the application. Per totam curiam. The
right to apply for relief from general
county taxes is not waived by payment
of the school tax. The petition under the
Act must contain facts from which it ean
be collected that the petitioner is ag-
grieved, or must state the fact. The spe-
cific grounds upon which a certiorari is
granted, must, under Rule 7 Mich., 1899, be
stated, and a general statement, i.e., ‘¢ also
all other grounds taken at the hearing in
the court below,’” is objectionabla,

The King v. Wilkinson; Ex parte The
Restigouche Salmon Club, 35 N.B.R. 538.

—Taxation—Book debts—Railway bonds—
Mortgages.]—Book debts are assessable in
the City of St. John under s, 121 of 52
Viet. e. 27, as amended by 63 Viet. e. 43.
Railway bonds secured by a mortgage are
not exempt under the said Aects.

The King v. Sharp; Ex parte Turnbull, |
35 N.B.R. 477.

—Ratable personal property—Resident
trustee of mortgag: Rail-
way bonds secured by mortgage.]—The
whole of an estate of a deceased person,
liable to be assessed in the City of St.
John, may be rated in the names of the
resident trustees under 52 Viet. e, 27, s.
135, though ome of the three trustees, in
whom it is vested, is resident abroad. Rail-
way bonds, secured by a mortgage, are not
mortgages within the meaning of s. 121 as
amended by 63 Viet. e. 43, and are not
exempt from taxation.

The King v. Sharp: Ex parte Lewin, 35
N.B.R. 476. )

—Goods in the custody of the law—Juris-
diction.]—A writ of replevin brought to
try the legality of an assessment for taxes,
and the exeeution issued thereon, both of
whieh were claimed to be void for want of
jurisdietion, will not be set aside on a
summary application on the ground that
at the time the goods were replevied they
were in the custody of the law, unless the
proof is satisfactory that all the condi- ‘
tions necessary to give jurisdietion have
been fulfilled.
Macmonagle v. Campbell, 35 N.B.R. 625. |

—Exemption — Railways—Imposition of ‘
tax—Date.] —S. 3 of R.S.N.S. (1900), e. [
73 (Assessment Act) exempted from taxa-

| The A

tion ‘‘ the road, rolling stoeck . . . used
exclusively for the purpose of any railway,
either in the course of construetion or in
operation exempted under the authority of
any Aect passed by the legislature of Nova
Scotia.’’ Prior to the passing of this Aet
the appellants’ railway had always been
exempt from taxation, but all former As-
sessment Aects were repealed by these Re-
vised Statutes, so that it was not ‘¢ ex-
empted '’ when the latter ecame into forece.
By 2 Ed. 7, e. 25, assented to on March
27th, 1902, the word ‘‘exempted’’ was
struck out of the ahove clause, and in
May, 1902, the appellants were included in
the assessment roll for that year for taxa-
tion on their railway:—Held, by Tascher-
eaun, C.J., that under the above recited
clause the railway was exempt from taxa-

| tion. Held, by Sedgewick, Davies, Nesbitt,

and Killam, JJ.,, that if the railway eould
be taxed under the Assessment Act of
1900, the rate was not authorized until the
amending Aect of 1902 by which it was
exempt had come into force and no valid
tax was, therefore, imposed.

Dominion Iron and Steel Company v. Me-
Donald 35 N.S.R. 98.

~—Right of company operating railway to
exemption—Branch lines—Property not
used exclusively for railway purposes.]—
essment Aet R.S, N.8. 1900, e. 73,
5, (p), (as amended by Acts of
25) exempts from taxation ‘¢ the

8. 4, su
1902, e.

| road, rolling stoek, track, wharves, station

houses, buildings and plant used exelu-
sively for the purpose of any railway either
in eourse of eonstruction or in operation
under the authority of any Aect passed by
the Legislature of Nova Scotia:"”—Held,
that this exemption extended to all lines
of railway built, owned or operated by the
plaintiff eompany, including road bed, right
of way, piers, and plant and appurtenances
of extensions sought to be assessed by the
defendant, but not to lands which formed
no part of the land used exclusively for
railway purposes or which, having been at
one time so used, had been abandoned or
appropriated to other purposes, or to a
steamer used solely for the company’s own
purposes. It could not have been the in-

| tention of the Legislature, in granting ex-

emption, to permit a general system of
railways and connections to be so ‘eut up
that certain parts should be liable to taxa-
tion while other parts were exempted.
Neither is it sufficient to deprive a com-

| pany of the benefit of exemption that, at

the time in question, only coal mined by
the company is carried over one of its

| extensions, there being provision under the

Railway Act to compel it, if necessary, to
carry freight for any other person or com-
pany.

Dominion Coal Co. v. City of Sydney,
37 N.S.R. 504,




207 A

ion from taxation—Manufactur-
ing concern—~Construction of Act—Words
““law '’ and ‘‘ county.'']—Plaintiff com-
pany was given power by its aet of
incorporation (Aets of 1899, c. 84, s. 6)
“‘ to purchase, acquire, hold, use, oceupy,
sell and eonvey real estate, ete.’’ By an-
other section (s. 14) it was provided that,
if the company should locate any of its
works in any part of the County of Cape
Breton, all the property, income and earn-
ings of the company should be exempt from
ation ‘‘ under any law, ordinance, or
w of any munieipal or loeal author-
? provided that such exemption should
apply ‘‘ to any building used as a
dwelling house, or for any purpose not con
nected with the business of the company,
nor to land on which the same is erected.”’
The defendant munieipality sought to
assess lands not purchased for the works
or operations, or in econnection with the
operations of the company, and which were
cffered to the public for sale at a price
greater than that paid for them:—Held,
the word ‘‘law,’’ as used in s. 14, must be
read in the sense of general law of the
Provinee relating to assessment, there be-
ing nothing in the context to restriet its
meaning. Also, that the word ‘¢ county ’
must be read as meaning the whole geo-
graphical area of the County, ineiuding
any city or town within its borders. Also,
that the wording of the Statute made it
clear that with the exception specifically
mentioned, the exemption given to the
ecompany, was intended to apply to all taxa-
tion, whether general assessment for the
eounty or loeal.
Dominion Iron and Steel Co. v. City
of Sydney, 37 N.S.R. 405,

~—Municipal by-law—Exemption to ‘‘ com-
pany '’ — Discrimination.]—By Aect, the
council of the Town of Woodstoek are em-
powered from time to time, at their dis-
eretion, to give encouragement to manufae-
turing enterprises within the town by ex-
empting the property thereof from taxa
tion for a period of not more than ten
years:—Held, that a by-law of the couneil
exempting any company establishing a
woollen mill in the town from taxation for
a period of ten years, was ultra vires, be-
ing a diserimination 1 favor of a com-
pany as against private persons engaged
in the same business. A bill alleging that
plaintiffs were entitled to exemption from
taxation under a by-law passed by the
defendants, held sufficient on demurrer
without alleging that the by-law was au-
thorized by statute.

Carleton Woollen Company,
Town of Woodstock, 3 N.B.
firmed, 37 N.B.R. 545.

imited, v.
2q. 138, af

~—Parting with property by conveyance
after assessment—Liability.]—Under the
provisions of the Halifax v Charter, s

ESSMENT AND TAXES (EasterN PROVINCES). 208

303, the annual assessment is to be rated on
the owners of real and personal pro-
perty by an equal dollar rate upon the
value of real and personal property within
the eity. By s. 302, the annual ssment
is to be prepared and delivered to the city
colleetor not later than the 15th day of
Mareh in each year. Defendant was the
owner of a lot of land which was assessed
tor the purpose of rates and taxes for the
year 1003-4, and, on the 15th Mareh, the
book of general assessment was delivered
to the collector of rates and xes in the
form preseribed by law. Several weeks
later, defendant conveyed the lot of land
80 assessed to a purchaser who went into
possession:—IHeld, that, in addition to the
lien on property for taxes, there is also a
personal respongibility, and the mere faet
of defendant parting with the land by eon-
veyance, after it had been duly assessed,
could not in any way affeet the liability
imposed upon the owner when onee the pro-
perty had been properly assessed in his
name.

City of Halifax v. Wallace, 38 N.S.R.
H64.

Dyked lands—Cost of making repairs—
How assessed—0Qld and new work—Notice
to proprietors — De facto officers.]—A
writ of eertiorari was allowed to remcve a
rate made by the Board of Commissioners
of the Treeothiec Marsh for expenditures
neurred in replacing an aboitean and mak-
ing repairs to the running dyke, ete., and
ought to be recovered from the proprie-
tors, on the ground that the sum of $68
was included which had not been mutually
agreed upon or valued by the freeholders
under the Marsh Aet, R.S. 1000 e. 66, s. 22

\ gainst sum there was a elaim for
damage ne elaimant amounting to
4500, ar he affidavits showed that moras

than the estimated amount was justly due
to claimants and must be ultimately raised

und paid:—Held, allowing the appeal of the
commissioners on this point (and distin-
cuishing the case In re Bishop’s Dyke, 20
N.S.R. 263), that there is nothing in the

ute now in foree to prohibit the eom
missioners from imposing a rate to meet a
liability lawfully incurred until the precise
amount is aseertained. Held affirming the
Judgment on other points. (1) That the
votice ealled for under s. 22 of the Aect
relates to new undertakings. as to which
the eommissioners are judges of the neces-
ity and expediency of borrowing money,
and not to the replacing of old work which
has been earried away, and that the statute
15 a directory one instrueting the nmis-
cioners, if they contemplate | wing
money when they undertake worl, that
they must proceed in the way indicated.
\lso, that it is competent for the com-
missioners to proceed in eertain cases with-
out a meeting of proprietors, and to pro-

cced in all eases when there is, as there

n
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was in this case, such a meeting. Also,
that as the party applying for the writ
was present at the meeting when the resolu-
tion authorizing the building of the aboi
tean was passed, he should have taken the
objection at that time, (2) That the ap-
plicant, who had notice and was present
ut the meeting of the proprietors, could not
raise the point that others who were pre-
sent were not notified, without showing
that he was ignorant of such want of no-
tice at the time. Also, that there was a
presumption in favour of the regularity
of the proceedings, and the affidavits of
the clerk that all the proprietors of the
tract whose names appeared on the pre-
vious rate, and who represented the ma-
jority in interest under the statute, were
notified, should be aecepted as evidence on
that point. Also, that if notice to every
proprietor was not required in the case of
commencing a new work, it , a fortiori,
not required in the case of an old work.
Also, that the appointment of additional
commissioners in charge was sufficient to
make the persons so appointed good officials
de facto. (3) That in apportioning the
contribution among different proprietors
the commissioners proceeded properly in
arriving at the value of each proprietor’s
land for purposes of contribution, taking
into consideration the quantity, qualitv
and benefit, that is, the value as enhanced
by the execution of the work, then strik-
ing a rate and aseertaining what each one
had to pay. (4) That it was not necessary
that each proprietor should be heard be-
fore his rate was fixed. (5 and 6) That
legal expenses paid by the commissioners
to their own solicitor (not adversely to a
centestant) were properly ineluded in the
rate, as, also, was an amount paid in con-
nection with the abandonment of a con-
tract. (7) That as the evidence estab-
lished that the marsh in question was a
“tract '’ of marsh land to which the Aet
applied, no plan was required (8) That it
was not necessary, under the Act, that bills
due for work done and other purposes
should have been actually paid before they
could be ineluded in the amount to be
raised.
In re the Trecothiec Marsh, 38 N.S.R. 23.

—County school fund—Liability of incor-
porated towns to contribute.] —Prior to the
inecorporation of the Town of D., the in.
habitants of the town and their property
were liable, under the provisions of the
Education Aect, to contribute their pro-
portion of the county school fund, but un-
der provisions eontained in the Aet incor.
porating the town, it was held exempted
from making such contribution, and there:
after received and disbursed the Govern-
ment grant, and also its own rates, without
contributing to the county fund, or receiv-
ing any share thereof. Subsequently, by
Acts of 1903, ¢. 6, 8. 7, it was enacted as

follows: ‘‘ The clerk of the municipality
of every county or district shall annually
add to the amount required for county pur-
poses a sum sufficient . to yield an
amount equal to 35¢. for every inhabitant
- of the municipality, and of all in-
corporated towns whieh before incorpora-
tion territorially formed part of such
county or distriet.”’ Then followed pro-
visions for the ecollection and division of
[ the amount between the municipality and
iveorporated towns, in the same proportion
us the county fund, and a provision ‘‘not-
withstanding *’ the provisions of any stat-
ute of Nova Secotia, that every incorpor-
ated town should annually, on or before a
fixed date, pay to the treasurer of the
municipality of the county or district of
which it before incorporation territorially
formed a part, its proportionate part of
the said sum:—ITeld, that the language of
this Aet referred direetly to the Aet in-
corporating towns, including the Town of
D., and its effeet was to displace the im-
| plieation from expressions in the Aect of in-
| vorporation under which the town had been
held exempted from contribution to the
county fund. And that the maxim gen-
eralia specialibus non derogant was not ap-
| plicable, the Aet incorporating the town
being general in its character, while the
| Aet in question was a special one contain-
ing special terms and dealing with a spe
cial subjeet, viz, the contribution to be
made by incorporated towns to the county
school fund. Semble, there is a difference
between rendering inoperative implieations
‘ 1Jaced upon expressions contained in an
| Act and repealing them.
County of Halifax v. Town of Dart-
| mlumh. 38 NS.R. 1, affirmed 27 Can. S.C.R.
al4,

-~Exemption from taxes—Resolution of
council—Discr ti Establish of
industry. |—By s. 1 of 36 Viet. e. 81, the
New Brunswick Legislature authorized tha
Town Couneil of Woodstoek from time to
| time to ‘‘ give encouragement to manu-
| facturing enterprises within the said town

hy exempting the property thereof from

taxation for a period of not more than ten
| years by a resolution declaring such ex-
| emption.”” Tn 1892 the couneil passed the
| following resolution: “ That any company
| establishing a woollen mill in the Town of
Woodstoek be exempted from taxation for
a period of ten years:”—Held, per Davies,
Idington and Maelennan, J.J.. that this re-
solution provided for diserimination in
favour of companies and against individu-
als who might establish a woollen mill or
| mills in the town and was therefore void.

City of Hamilton v. Hamilton Distillery
Co., 38 Can. 8.C.R. 239, followed:—Held, per
Davies, J.: The resolution exempting any
company and not any property of a eom-

pany was too indefinite and uncertain to
be the basis for a claim for exemption.
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In 1893 a woollen mill was established in
Woodstock by the Woodstock Woollen
Mills Co., and operated for some years
without taxation. In 1899 the mill was
sold under exeeution and two months later
the Carleton Woollen Co. (appellants),
were incorporated and acquired the said
mill from the purchaser at the sheriff’s
sale and have operated it since. Held,
that the appellants could not by so ae-
quiring the mill which had been exempted
be said to have ‘‘ established a woollen
mill without showing that when it was
aequired it had eceased to exist as such
which they had not done. Judgment ap-
pealed from, affirming that of Barker, J.
at the hearing, 3 N.B. Eq. 138, affirmed.
Carleton Woollen Company v. Town of
Woodstoek, 38 Can. S.C.R. 411.

—Municipal tax—Foreign company—-*‘ Do-
ivg business in Halifax.’’]—An Ontario
company resisted the imposition of a
license fee for ‘‘ doing business in the
City of Halifax '’ and a case was stated
and submitted to the Supreme Court of
Nova Seotia for an opinion as to such
liability. On appeal from the decision of
the said Court to the Supreme Court of
Canada counsel for the City of Halifax
contended that the proceedings were really
an appeal against an assessment under the
eity charter, that no appeal lay therefrom
to the Supreme Court of the Province, and,
therefore, and because the proceedings did
not originate in a Superior Court, the appeal
te the Supreme Court of Canada did not
lie:—Held, per Fitzpatriek, C.J, and Duff,
J., that as the appeal was from the final
judgment of the Court of last resort in
the Province this Court had jurisdietion
under the provisions of the Supreme Court
Act and it could not be taken away by
provineial legislation. Per Davies, J. Pro-
vineial legislation cannot impair the juris-
dietion conferred on this Court by the
Supreme Court Aet. In this case the Su-
preme Court of Nova Secotia had jurisdic-
tron under Order XXXIIIL., Rule 1, of the
Judicature Aet. Per Idington, J. TIf the
case was stated under the Judieature Aect
Kules the appeal would lie, but not if it
was a submission under the charter for a
reference to a Judge at request of a rate-
payer. By s. 313 of the said charter
(54 Viet. e. 58), as amended by 60 Viet.
C. 44, ‘* Every insurance company or asso-
ciation, accident and guarantee company,
established in the City of Halifax, or hav-
ing any branch office, office or ageney
tLerein shall pay an annual license
fee as hereinafter mentioned. . . . Every
other company, corporation, association or
ageney doing business in the City of Hali-
fax (banks, insurance companies or asso-
ciations, ete., excepted) shall . . . pay
an annual license fee of one hundred dol-
lars:’'—Held, that the words ‘‘every other
company '’ in the last clause were not sub-
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jeet to the operation of the ejusdem generis
rule, but applied to any company doing
business in the city. Judgment appealed
from overruled on this point. A ecarriage

| company agreed with a dealer in Halifax

| and must

tc supply him with their goods and give
him the sole right to sell the same, in a
territory named, on commission, all monies
and securities given on any sale to be the
property of the company and goods not
sold within a certain time to be returned.
The goods were supplied and the dealer
assessed for the same as his personal pro-
perty. Held, that the company was not
*¢ doing business in the City of Halifax ’’
within the meaning of s, 313 of the charter
and not liable for the license fee of one
hundred dollars thereunder. Judgment of
the Supreme Court of Nova Scotia (39
N.S. Rep. 403) affirmed, but reasons over-
ruled.

City of Halifax v. McLaughlin Carriage
("o., 39 Can. 8.C. 174,

—Non-resident ratepayer—Failure to give
notice.]—The Assessment Act, R.S,, e, 73,
8. 16, provides that the assessors, on the
completion of the assessment roll, shall
give notice to the parties assessed by: (b)
Serving each person not residing
within the distriet with a
notice in writing showing the respective
amounts at which his real and personal
property has been assessed upon such roll.
Sub-s. (2) provides that ‘‘No such assess-
ment shall be rendered invalid by failure
to serve such notice.”’” The assessment of
property of (. was inereased from $1,200
to $8,800, and the assessors, expressly rely-
ing upon the provision in s. 16, sub-s. (2)
of the Aect, omitted to give G. notice of
any kind, thus depriving him of the right
of appeal. The assessment was brought up
by ecertiorari:—Held, (1) That certiorari
would lie. (2) That the words of sub-s. (2)
did not take away the right of the party
assessed to notice, and that in the absence
of sueh notice the assessment was invalid
be set aside with costs. Per
Drysdale, J.—That the costs taxed should
not include affidavits read on the question
of value, such question not being open to
review on this application.
Re Gillies Assessment, 42 N.S.R. 44,

—Municipal taxation—Official of Dominion
Government—Taxation on income.]—Sub-
& 2 of 5. 92 B.N.A. Aet, 1867, giving a
provineial legislature exclusive powers of
legislation in respeet to ‘¢ direet taxation
within the Province, ete.,’’ is not in con-
flict with sub-s. 8 of s. 91 which provides
that Parliament shall have exclusive legis-
lative authority over ‘‘ the fixing of and
providing for the salaries and allowances
of civil and other officers of the Govern-
ment of Canada:’’—Held, therefore, that
a civil or other officer of the Government
of Canada may be lawfully taxed in respect
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to his income as such by the municipality
in which he resides.
Abbott v. City of Saint John, 40 Can.

S.C.R. 597, affirming Ex parte Abbott, 38 |

N.B.R. 421.

Western Provinces.

—Tax sale Neglect
of purchaser to apply for transfer.]—
Though a purchaser at a munieipal tax
sale did not, within one month after the
expiration of the time for redemption,
make a demand upon the treasurer for a
transfer, nor pay to him the $2 for such
transfer, and it was not until long after the
expiration of the said month that such
demand and payment were made and such
transfer executed, the treasurer had au-
thority to execute the transfer to the pur-
chaser,

In re Prince Albert Tax Sales, 4 Terr.
1.R. 198,

—Express company—Provincial tax—Muni-
cipal business tax.]—Section 3 of the Cor-
porations Taxation Act provides that every
express company doing an express business
shall pay a tax to the province; and s. 18 pro-
vides that, where a company pay the tax, no
similar tax shall be imposed or collected by
any municipality in the province:—Held,
that a business tax imposed by a city cor-
poration in respect of the premises occu-
pied by an express company in the city,
under the Assessment Act, 63 and 64 Viet.
c. 35, 8. 2, was a “similar tax” to that im-
posed by the province, which had been paid
by the ex?rews company; and was, there-
fore, illegal and void. The Assessment Act
and the Corporations Taxation Act having
been assented to on the same day, it was
intended that s. 18 of the later Act should
govern and exclude the tax imposable un-
der the earlier.

statute of 1804, s. 15, provides that “all
meetings of a municipal council shall take
place within the limits of the municipality,
except where the council have unanimously
resolved that it would be more convenient
to hold such meetings, or some of them,
outside of the limits of the municipality.”
Held, that the existence of this unanimity
on the part of members of the council might
be proved otherwise than by the passing of
a formal resolution entered in the minutes.
No hint of objection from any member of
the council or from any one else appeared
upon the minutes or otherwise during all
these years; and, in these circumstances, the
condition mentioned in the Act of 1894 was
complied with. After so great a lapse of
time, the presumption that the meetings
were regularly held was insurmountable.
Meetings of the council sitting as a Court
of Revision were in the same position as
ordinary meetings, Held, also, that any
illegality such as alleged, if it existed, was
cured by statute. The various sessment
by-laws of 1808 were valid municipal enact-
ments, being ex facie valid, and not moved
against, and were validated by s. 126 of
the Municipal Aect, 1892, notwithstandimg
any want of substance or form; and vhat
enactment continued in force until 1899, It
was also alleged that in certain respects the
municipality did not observe the require-
ments of their own tax sale by-law, passed in
1898, under which this sale took place, Held,
upon the evidence, that the plaintiff must
be taken, by his inaction and apparent ac-
quiescence with full knowledge, to have
been a consenting party to the sale, waiv-
ing the non-observance of any provisions
in his favour as to notice, publication, ete.
City of Toronto v. Russell, [1908] A.C. 493,
followed. Held, also, that there was no

| substance in any of the objections advane-
| ed, such as that public notice of the lands

Dominion Express Co. v. City of Brandon, |

15 W.L.R. 26 (Man.).

—Validity of assessment—Meetings of coun-
cil and Court of Revision not held in muni-
cipality—Statute—Tax sale by-law.] — In
an action to set aside a sale made in 1898
by the municipality of South Vancouver of
lands in that municipality for the taxes
of the years 1893 to 1897, the plaintiff al-
leged that there was never a valid assess-
ment or levy during all those years, by
reason of the fact that the various meet-
ings of the municipal council and of the
Court of Revision at which the question of
taxes was dealt with, were held, not with-
in the limits of the municipality, but in the
city of Vancouver:—Held, that there was no

reason in law (apart from statute) why |

the meetings of the council, whether for |

ordinary business or as a Court of Revision,
should not have been held at any place
without the limits of the municipality, and
the provision in the Municipal Act of 1892,

s, 103, had no relation to this question. The |

for sale was not given in the manner pre-
seribed, that the notice to the plaintiff was
not posted in the proper post office, and
that there was no proof of “expenses” in-
curred, the sale being made to satisfy ex-
penses as well as taxes. On the 5th April,
1899, an order confirming the sale was made
by a Judge of the Supreme Court, upon an
application by the municipality, ex parte.
Held, that the order was properly made ex
parte, under the statute then in foree, e.
35 of the British Columbia statutes of 1898,
8. 14. Re South Vancouver, 9 B.C.R. 572,
remarked upon. Held, also, that, even if
the order was invalid, the plaintiff could
not in this action take advantage of the
invalidity. The plaintiff must, if he de-
sired to put an end to the interest of the
tax sale purchaser, pursue the remedy pro-
vided by the statute of 1898, s. 15, namely,
tender to the municipality the purchase
price paid. That he had not done; and,
even if the confirming order was a nullity,
he had nothing more than a right of redemp-
tion, enforceable only as set out in the
statute,




|

215 ASSESSMENT AND TAXES (WESTERN PROVINCES). 216

Anderson v. South Vancouver, 13 W.L.R.

—Value of lands in city—Fair actual value
—Farm lands.]—Clause 12 of s. 138 of the
Municipal Ordinance provides that “the de
cision and judgment of the Judge” (i.e., o
District Court Judge, upon appeal from an
assessment) “shall be final and conclusive
in every case adjudicated upon, and can
only be appealed from by a unanimous vote
of the council:"—Held, that, although a
right of appeal was not expressly given
this clause must be interpreted as permit-
ting an appeal if the council by a unanimous
vote authorized it—a provision within the
powers of the Legislature; and, although
no provision as to the Court for hearing
the appeal or the machinery of appeal was
made, in order to give effect to the right of
appeal, it must be assumed that the appeal
should be to the same Court and in the same
manner as any other appeal from the deci-
sion of a District Court Judge. The Strath-
cona city charter provides that a majority
shall be present for the purpose of the
transaction of business, Held, that, al-
though only six of the eight aldermen of
the city were present vhen the council
voted in favour of an appeal, as the six
were unanimous, and were a majority of
the eight, the vote was a unanimous vote
of the council within the meaning of clause
12 of s. 138 of the Municipal Ordinance.
Upon the hearing by the District Court
Judge of the appeal from the assessment,
neither he nor any other person present took
notes of the evidence. Held, that the city
corporation, appealing from his decision,
should not thereby be deprived of their
appeal; and the witnesses who gave evi-
dence before the County Court Judge were
called before the Supreme Court en bane
and gave, as far as possible, the same evi
dence as was given below, but no new evi-
dence. The lands in question, 309 acres,
within the city, were purchased by a syn-
dicate, more than a year before the appeal,
for $350 an acre. They were assessed at
250 an acre, and that was reduced by the
Distriet Court Judge to $150 an acre. Seec-
tion 3 of title 31 of the Strathcona charter
rovides that “land shall be assessed at its
air actual value,” and continues: “In esti-
mating the value, regard shall be had to its
situation and the purpose for which it is
used, or, if sold by the present owner, it
could and would probably be used in the
next succeeding 12 months.” There was
ne evidence of any depreciation in value
since the syndicate bought; but the evi
dence showed that the lands were situated
at the outermost point of the city, a mile
from the nearest subdivided portion of the
city, two miles or more from the chief busi-
ness portion of the city, and having no
communication by roads or streets with
other parts of the city; that the lands were
not at present used for any purpose, and
were covered with bush, and, even if sold,

would not probably be used for building with-
in the next 12 months; there was no sugges-
tion of any other use, except for farming
purposes; and the assessor stated that ad-
Joining farm lands were assessed at $100
an acre. Held, that the rate fixed by the
County Court Judge was the fair actual
value of the property. Section 3 of title 31
further provides that there shall be no re-
duction, unless the difference between the
value and the assessment be gross, if the
assessment bears a fair and just proportion
to the assessment of other lands in the
immediate vicinity. Held, that this provi-
sion had no application, because the differ-
ence was gross, and because there was no
evidence from which the relative values of
this and other adjoining lands could be
ascertained.

Re City of Strathcona and Edmonton and
Strathcona Land Syndicate, 15 W.L.R. 254
(Alta.).

—Assessment and Taxation by Province—
Property and civil rights—Crown lands.]

The Calgary & kdmonton Land Co., under
the Act of Canada, ¢. 4 of 53 Viet. (1800),
and by virtue of a contract entered into
pursuant to orders in council ed under
that Aet, was entitled to receive certain
lands irom the Dominion of Canada in aid
of the construction of a railway. By the
terms of the statute it was provided:—
““The said lands shall be free grants, sub-
ject only to the payment by the grantees”
of the survey fees “in eash on the issne
of the patents therefor.” The company
designated certain lands to be allotted to it
pursuant to the order-in-council and con-
tract, and in 1892 assigned by deed all its
estate, right, title, interest, claim and
demand in certain of the said lands to the
C. & E. Land Co, which assignment was
registered with the Department of the In-
terior. In 1906, before the land was actually
granted, it was taxed by Loeal Improve-
ment District No. 607, under authority of
the Ordinance of the North West Terri-
tories (1903), c¢. 24, as amended by the
Ordinance of 1904, ¢, 8, and by the Act of
Alberta of 1906, ¢. 11. On application to
Sifton, C.J.,, under the provision of s. 91 of
the Local Improvement Act, ¢. 11 of the
Acts of Alberta (1907), the assessment was
confirmed, from which order the C. & E.
Land Co., appealed :—Held, per Harvey and
Beck, JJ., that:—(1) After the land was
designated by the Railway Co. and after
the Railway Co. had dealt with the land
as its own by making an assignment there-
of, a presumption was raised against the
company that it was then entitled to a
grant from the Crown pursuant to its con-
tract, and it became, presumably, entitled
to the whole equitable interest in the land,
the Crown in the right of the Dominion re-
taining only the bare legal estate, and
thereafter as far as any questions arising
under assessment or taxation acts are con-
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cerned the land was not land “belonging
to” the Crown in the rignt of the Dominion,
within the meaning of s. 125 of the B.
Act, and was therefore not exempt from
taxation under that section. (2) The re-
servation by the Crown in the right of the
Dominion of the right to hold the patent
until survey fees were paid did not take
away the right of the Province to affect
that land by legislation under the sub-sec-
tion of s. 92 relating to “property and civil
rights,” and a vesting order made upon de-
fault of payment of taxes could be made
vesting the land in the Province, subject
only to the liability of the Province to ac-
count to the Dominion for the amount of
the Dominion’s claim upon the land. (3)
The issue of a certificate of title to land
upon a patent issued by the Dominion, is
conclusive evidence that the Dominion has
no claim upon the land for survey fees, (1)
The rule with respeét to the interpretation
of assessment and taxation acts is that it
must be quite clear upon the face of the
statute that the person or property sought
to be taxed comes within the class of per-
sons or property made liable by the statute
to be taxed. There must be strict compli-
ance with the procedure laid down for im-
posing the tax; once, however, the tax is
validly imposed there may be less strict
compliance with the procedure laid down
for collecting the taxes:—Held, per Stuart,
J., that:—(1) Under the circumstances the
interest of the Crown in the right of the
Dominion in the lands in respect to which
survey fees were still payable was
a  higher interest than the bare
legal estate, and (2) The interest
only of the C. & E. Land Co. in the
land subject to survey fees was taxable—
but (3) It appearing that the survey fees
had been paid, the lien for taxes given by
the Taxation Act could be enforced against
the whole beneficial interest. (4) As be-
tween the Crown in the right of the Do-
minion and the Land Co., this company was
bound to pay the taxes, and the words “free
grant” should be interpreted in the same
manner as the words would be interpreted
as between an ordinary vendor and pur-
chaser. Judgment of the Chief Justice
affirmed.

Re Calgary & Edmonton Land Co. and
Local Improvement Distriet, 2 Alta. R. 446.
11.

~—Occupant of Crown Land—Actual and
Comparative Values.]—Appellant was a
lessee of Crown land and was assessed
therefor by the respondent for the full eash
value. He claimed to be liable for assess-
ment only in respect of the value of his in-
terest therefor, and in any event that the

t was ive:—Held, that in
view of the provisions of sec. 26, sub-sec. 2,
of the Schools Assessment Ordinance of
1001, which directs that the occupant of

Crown lands shall be assessed therefor and, !

as by the only provision respecting the basis
of assessment, section 30 of the same ordin-
ance, it is directed that real property shall
be assessed at the actual cash value thereof
it must be held that the occupant must be
assessed for the full cash value. (2) That
the adoption of a flat assessment rate per
acre throughout a district does not consti-
tute an equitable assessment, unless it be
shown that all the land is equally valuable,
and that the rate adopted is the fair cash
value of such land, and the land in question
not heing equally as valuable as are other
lands assessed, it must be assessed at its
actual cash value,

In re Wauchope School Distriet Assess-
ment, 2 Sask. R 327.

~Injunction—Levy of illegal tax by muni-
cipality.]—A party who brings an action
against a municipality for a declaration that
he is not liable for a tax imposed upon him,
and for an injunetion to restrain the at-
tempted levy of such tax, is not entitled to
an interim injunciion to restrain such levy,
as he has another adequate remedy, name-
ly, to pay the tax under protest and sue to
recover it back.

Dominion Express Company v. City of
Brandon, 19 Man. R. 257.

—Arrears of taxes due school district—
Unlawful and excessive distress.|]—Plaintiff
had been for a number of years an occu-
pant of Crown lands for which he had been
assessed by the school distriet. No taxes
were paid by plaintiff, and other parties
subsequently assessed for the same land
paid none. In 1808, these taxes being un-
paid and the plaintiff having 73 head of
horses on the land, the defendant school
distriet authorized the defendant Hopper
to seize the goods of plaintifl and the other
occupants for such arrears. In pursuance
of such warrant Hopper seized 73 head of
horses belonging to plaintiff and two belong-
ing to the other occupants. At most there
was only $200 due for taxes. The proceed-
ings connected with the seizure appeared to
be regular. It was objected, however, that
the assessment was irregular, but it had
not been appealed from, nor were any
grounds laid which would invalidate all the
assessments, In an action for trespass and
excessive seizure:—Held, that while Crown
lands cannot be assessed, yet the occupant
thereof can be assessed in respect of his in-
terest therein. 2. That even if certain of
the assessments were irregular, some of the
taxes were properly due, and distress for a
greater amount than that actually due is
not per se actionable. 3. That the seizure
of 73 head of horses to satisfy a debt not
exceeding $200 was an excessive distress for
which the plaintiff was entitled to damages.
Robertson v. Hopper, 2 Sask. R. 365.

—Exemption—Charter of Edmonton—*Li-

| cense fee. ]—The provision of the charter

of the town of Edmonton, NW.T, Ord.,




3

219 ASSESSMENT AND TAXES (WESTERN PROVINCES). 220

1904, c. 19, title xxxii.,s. 3, s-8. 4, exempting
any person assessed in respect of any busi-
ness from the payment of “a license fee in
respect of the same business” does not apply
to fees exigible upon licenses issued by the
rovincial government under the “Liquor
icense Ordinance,” Con. Ord. N.W. Ter,
c. 89. Judgment appealed from, 2 Alta.
L.R. 38, affirmed.

York v. City of Edmonton, 42 Can. S.C.R.
63.

—Deposits in chartered bank.]—Money held
on deposit not being the property of the
bank, notes and bills representing such
moeneys and the bank's own notes repre-
senting no value until issued are not as-
sessable; but bills of other banks, Domin-
ion bills and bills of exchange, represent-
ing moneys held otherwise than on de-
posit are assessable.

Re Lang School Assessment, 2 Sask. R.
22,

——Exemption—Property leased to the
Crown.]—The plaintiff was owner in fee
of ecertain lots in the town of Edmonton,
which, with the buildings thereon, had
been leased to the Government of Canada,
through the Commissioner of the North-
West Mounted Police, and were used as a
barracks for that force at the Edmonton
¢ munieipal authorities in the
1896 and 1897 assessed the
plaintiff for taxes in respeet of these lots,
and, the taxes being unpaid, were proceed
ing to sell the said lots under the pro
visions of the Munieipal Ordinance. Sub
8. 1 of s. 121 of that Ordinance exempts
from taxation ‘¢ all property held by Her
Majesty or specially exempt by the Par
liament of Canada or for the public use of
the Government of the Territories:’'—
Held, following Attorney-General of Can-
ada v. City of Montreal, 13 S.C.R. 352,
that the entire estate in the lands, includ-
ing both the reversion and the leasehold,
was exempt under the Ordinance.
Macdonald v. Town of Edmonton, 37
C.L.J. 438 (Rouleau, J.).

—Exemption from taxation—Board of Re-
vision — Judicial functions.] — The “Van
couver Incorporation Aect,” 64 Viet. c. 54
(B.C.), by sub-s. 3 of s. 46, provides that
“the buildings and grounds of and attached
to and belonging to . . . any incorpor
«ated seminary of learning, publie hospital,
or any incorporated charitable institution,
whether vested in trustees or otherwise, so
long as such buildings and grounds are ac
tually used and occupied by such institu
tion, or if unoccupied, but not if otherwise
used or occupied; provided, that such
grounds shall not exceed in extent the
amount actually necessary for the require
ments of the institution. The question as
to what amount of land is necessary shall
be decided by the Court of Revision, whose

| decision shall be final”:—Held, per Davies,
Duff and Anglin JJ., that the funetions in
respect of the limitation of exemptions
from taxation so vested in the Court of
Revision are guasi-judicial and must be ex-
ercised in each case with respeet to that
case alone; it is not vested with power to
lay down a general rule based solely upon
general considerations. Per Idington J.—
That the provision in question was merely
a delegation of a legislative or administra-
tive power, probably carrying with it a
duty, but in no manner implying the dis-
charge of a judicial duty subject to review
or supervision. In proceedings, by certior-
ari, to remove a decision of the Court of
Revision, the evidence adduced in support
of the contention that the Court had failed
to dispose of the question in a proper man-
ner consisted merely of a minute of its
proceedings whereby it was resolved “that
all charitable institutions mentioned in sub-
section 3 of section 46 of Vancouver Incor-
poration Act be exempted from taxation
to the extent of the area occupied by the
buildings thereon and an additional amount
of land equal to 25 per cent. of the area,
and that the assessment roll for 1000, as
umended, be confirmed.” Held, affirming the
Judgment appealed from (15 B.C. Rep. 344),
that this minute, in the absence of further
evidenee, was mnot incompatible with the
view that the Court of Revision had exam
ined each particular case before deciding to
set in the sense of the minute and that it
would be a proper direction in each indi-
vidual case,

Sisters of Charity v. City of Vancouver,

44 Can, S.C.R. 29.

—Completion of assessment roll—Time for
—Omission—Property acquired prior to com-
pletion of assessment roll—Assessor’s pow-
ers.]—The provisions of the School Ordin-
ance which require the assessment roll to be

£E
completed by the first of April, or so soon
thereafter as may be, are as against a rate-
payer directory only, but imperative as
against the trustees. Any property, liable
to taxation, acquired before the actual com-
pletion of the assessment roll, is liable to
assessment.

Cadden v. Meadowvale Protestant Publie
School, 3 Terr. L.R. 158,

—Personal property — When taxable —
Meaning of “situated” as applied to per-
sonal property.]—Personal property brought
into a school district for a mere temporary
purpose is not “situated” within the dist-
riet within the meaning of s. 98 of the
Sehool Ordinance, R. O, 1888, ¢, 59, so as
to be liable for assessment.

McKenzie v. Little Cut Arm Distriet, 3
Terr. L.R. 156,

—Assessor’s power to alter assessment roll
—Power of Judge on appeal.]—An assess-
ment is complete quoad any particular pro-
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perty as soon as the assessor has valued it
and placed it on the assessment roll.
Judge, on appeal from the Court of Revi-
sion of a sehool district, has no power to
arbitrarily amend mistakes or omissions in
the assessment roll, but any
such mistake or omission must be the sub
jeet of a specific appeal. No objections
against an assessment can be entertained
by a Judge on appeal, unless they were rais
ed before the Court of Revision.

Bradshaw v. Riverdale Public School, 3
Terr. L.R. 164.

~Pre-emption — Occupancy.|—Any act of
ordinary ownership, however slight, per
formed by the holder of a pre-emption en
try upon his pre-emption, constitutes such
person the occupant thereof so as to render
bim liable to assessment. Such oceupancy
will continue, without any interruption, as
a constructive occupancy, so long as the
right of entry lasts.

Cantelon v. Lorlie School, 3 Terr. L.R.
414,

—Validity of assessment—Ratification.]—
The powers given to a Court of Revision
under ss, 107 to 111 of the School Ordinance
and to a Judge under s, 112, do not enable
a Judge acting thereunder to inquire into
the legality of the whole assessment, and a
ratepayer who has resorted to the provisions
of these sections is not thereby estopped
from taking substantive proceedings to set

the as ment aside as being invalid and
contrs to law:—Held, further, that a

Board of Trustees may by subsequent con-
duet, adopt an assessment made by a per
son not legally appointed, and thereby ren
der such assessment invalid,

Bradshaw v. Riverdale School, 3 Terr. L.
R. 276.

—Income—Omission to assess property of
other persons—Property purchased at tax
sale.]—An appellant from the Court of Re-
vision to a Judge of the Supreme Court is
limited to the grounds taken before the
Court of Revision and such additional
grounds as arise out of the decision of the
Court of Revision in respect of such grounds.
Wages earned as section-foreman of a rail-
way company is “income,” and as such li-
ahle to taxation, and it is immaterial that
such wages have heen invested in property
which is also liable to taxation. The pur-
chaser of lands at a tax sale, and who is
not in oceupation thereof, is not liable for
assessment  in  respect thereof during
the period allowed for redemption. Cattle
are assessable in the district where they are
usually kept, and the distriet in which the
owner resides is prima facie the district in
which they are properly assessable.

Graham v, Broadview School, 3 Terr, L.R.
200,

—Tax sale — Redemption — Tender —Suffi-
ciency.]—Upon an application by A. to con-

firm the sale to him on the 20th March,
1009, of a quarter section of land offered
for sale by the treasurer of the school dist-
riet in which the land was situated, to pay
the taxes assessed thereon, it appeared that
the price paid by A. was § ; that since
the sale he had been in continuous posses-
sion, and had made considerable improve-
ments, and had paid school and local im-
provement rates, amounting to $13.39. The
treasurer transferred the land to A. on the
22nd March, 1910, The summons to confirm
was issued on the 19th July, 1910. On the
22nd RSeptember, 1910, M., the registered
owner, tendered to A.s solicitors %700 to
redeem the land. Section 2 of the Tax Sale
Ordinance, 1901, provides that the land may
be redeemed by paying to the purchaser
the amount of the purchase-money paid and
any further sums charged against the land
and lawfully paid, together with 20 per
cent. thereon, and such costs as the Judge
may allow:—Held, that “sums echarged
against the land and lawfully paid” did not
include sums paid for improvements, and
that, as the purchase-money and taxes, with
20 per cent. added, amounted only to
76.07, the tender of $700 was sufficient to
satisfy A's claim, ineluding costs.

Re Attrux Tax Sale, 15 W.LR. 525
(Sask.).

—8chool Ordinance—Assessment and taxa-
tion—Debts—S8itus—Domicil—Double dom-
icil.]—The School Ordinance C.0.,of N.W,
T., 1808, e. 75, s. 131, sub-s. 2, interprets
‘‘personal estate’” and ‘‘personal prop-
erty’’ as including inter alia ‘‘acecounts
and debts contracted within the distriet’’;
and s. 132 provides that ‘* All real and per-
sonal property sitnated within the limits of
any school distriet shall be liable to
taxation'"—subjeet to certain exceptiona
and exemptions:—THeld, that choses in ae-
tion, ineluding debts, have a situs; that
debts contracted within a sehool distriet
are, for the purposes of taxation, situate
within the district, and are assessable by
the distriet notwithstanding that the
creditor, if a person, has not his domiecile
therein, or if a corporation has not its head
office situated therein. Per Richardson, J.,
(adopting the opinion expressed in Dicey’s
Conflict of Laws). Debts, choses in action
and elaims of any kind must be held to be
sitnate where the debtor or other person,
against whom the elaim exists, resides; or,
in other words, debts and choses in aection
are generally to be looked upon as situate
in the county where they are properly
recoverable and can be enforeed. Per
Roulean, MeGuire and Scott, JJ.
situs of a debt is the domicile ¢7 the
creditor, a person as well as a corpcration
may have, if not for all, at all events, for
some purposes, more than one domicile,
namely: (1) At the head office of the cor-
poration, and at the actual residence of the
person; and also (2) where the business of
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the corporation, or person, is actually ear-
ried on; and, therefore, where the Hud-
son’s Bay Company, whose head office is in
London, England, carried on at Battleford
an ordinary merchants business, and Mae-
Donald, whose actual residence was in
Winnipeg, Manitoba, also did the same,
debts contracted to them at the Battleford
places of business were, for the purpose of
taxation, situated in Battleford.

Hudson'’s Bay Company v. Battleford
School Distriet; MacDonald v. Battleford
Sehool Distriet; Clinkskill v. Battleford
Schoo! District, 4 Terr. L.LR 285.

—0. P, R. lands- from
—8ale—Proper authority to assess.]—
Lands vested in the Canadian Pacific Rail-
way Company subject to a provision that
the same should ‘* until they are sold or
occupied, be free from taxation for 20
years,”” were by the company agreed to
be sold and conveyed to the appellants as
trustees, who wers to sell them, account-
ing for an interest in the proceeds to the
company. At the date of the assessment
of the lands, the eonsideration owing by
the trustees to the company had been paid:
—Held, that the lands had ceased to be
exempt from taxation. Held, also, Wet-
more and MeGuire, JJ., dissenting, that in
view of the Ordinances relating to muni-
cipalities, and to schools, the lands being
sitnated partly within and partly without
the municipality, the school distriet was
authorized to assess and need not make a
demand upon the municipality to do so.

Angus v. School Trustees of Calgary, 1
Terr. L.R. 111.

—Tax sale—Injunction—Appeal to Court
of Revision—Estoppel.]—An injunction
may be granted to restrain a tax sale. It
is not necessary that exemption from taxa-
tion should be raised before the Court of
Revision, and a party, wrongfully assessed
by reason of exemption, is not estopped
by appealing to the Court of Revision.

Canadian Pacific Railway Co. v. The
Town of Calgary, 1 Terr. L.R. 67.

—Income tax—N.W.T. Government offi-
cial.—The ineome which a person re-
ceives as an employee of the Government
of the North-West Territories is taxable
by virtue of the Municipal Ordinanee not-
withstanding that the General Revenune
Fund of the Territories from which in-
come is paid, is formed in part of a grant
from the Dominion Government made ‘* for
schools, official assistance, printing, ete.”’

Robson v. Town of Regina, 4 Terr. L.R.
80.

—Railway p from icipal rates
—=8chool taxes.] —By-Law No. 148 of the
City of Winnipeg, passed in 1881, exempt-
ed for ever the C. P. R. Co. from ‘¢ all
municipal taxes, rates and levies and as-
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sessments of every nature and kind:"—
Held, reversing the judgment of the Court
of Queen’s Beneh (12 Man. L.R. 581, 1900
(.A. Dig. 326), that the exemption included

| sehool taxes. The by-law also provided for

the issue of debentures to the company,
and by an Aet of the Legislature, 46 and
47 Viet. ¢. 64, it was provided that by-law
148 authorizing the issue of debentures
granting by way of bonus to the C.P.R.
Co. the sum of $200,000 in consideration
of certain undertakings on the part of
the said eompany; and by-law 195 amend-
ing by-law No. 148 and extending the time
for the completion of the undertaking
S0k be and the same are hereby de-
clared legal, binding and valid. . . . .
Held, that notwithstanding the description
of the by-law in the Act was confined to
the portion relating to the issue of de-
bentures, the whole by-law ineluding the
exemption from taxation, was validated.

Canadian Pacifie Railway v. City of
Winnipeg, 30 Can., S.C.R. 558.

| —Homestead — Taxes—Municipality.] —

Where the fee still remains in the Crown,
the interest of the holder of a homestead
claim is not subjeet to taxation by a
munieipality, although the holder person-
ally is.

. C. King v. The Municipality of Mats-
qui, 8 B.C.R. 289.

—Land and improvements belonging to
Domini Gover 0 of—As-
sessment—Municipal Clauses Act, s. 168,

| sub-s, 4 (a).]—Defendant was the oceupier

of one of several stores on the ground
floor of a building belonging to the Do-
minion Government, and was assessed un-
der 8. 168, sub-s. 4 (a) of the Municipal
Clauses Act, for taxes in respect of land
and improvements. The assessment roll
described the property as ‘‘ parts of lots
1,605 and 1,607, bloek 1; measurement
23x66; Government St.; land $12,650.00;
improvements, $020.00; total, $13,570.00:"*
—Held, by Drake, J., dismissing an action
to recover taxes (1) That defendant was

| an occupant of part of the improvements

only, and not of the land. (2) The assess-
ment was invalid beeause the lands and
improvements were insufficiently described.
(3) The Act provides no procedure for such
an assessment. (4) Where an assessment
is illegal the person assessed is mot bound
to appeal to the Court of Revision, but
may successfully raise the question of his
liability in an action to recover taxes.

Victoria v. Bowes, 8 B.C.R. 363 (Drake,
J.).

— Standard of valuation—R 8 B.C. 1897, c.
144, s. 113.] —=The measure of value for
purposes of taxation preseribed by s. 113
of the Municipal Clauses Aet is the actual
cash selling value, and not the cost.
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In Re Municipal Clauses Aet and J. O.
Dunsmuir, 8 B.C.R. 361 (Walkem, J.).

—Personal property—Chartered bank—
Notes and cheques of other banks.]—The
failure of an assessor to make ‘¢ diligent
enquiry ’’ is not fatal to the validity of
the assessment; the provision in the Muni-
cipal Ordinance in that respeet being mere-
ly directory. Commercial paper (such as
notes and cheques on other banks) held by
a branch of a chartered bank are ‘¢ per-
sonal property,”’ and a branch bank hold
ing such paper is liable to assessment in
respect thereof,

The Union Bank of Canada v. The Muni
cipality of the Town of Midland, 4 Terr.
L.R. 407,

—S8ale of land for taxes—Right to redeem
-—Retroactive leg.slation—Vested rights.]
—=8. 80 of the Charter of the City of Cal-
gary (Ordinance 33 of 1893) provides that
if land sold for taxes be not redeemed
within one year after the date of sale, the
purchaser shall be entitled to a transfer,
whieh shall have the effect of vesting the
land in him in fee simple or otherwise,
according to the nature of the estate sold;
and s. 81 provides that the transfer shall
not only vest in the purchaser all rights of
property which the original owner had
therein, but shall purge and disencumber
such land from all payments, lien eharges,
mortgages, and encumbrances whatever,
other than existing liens of the eity and
the Crown. Certain lots in the city of
Calgary were sold for taxes on 16th April,
1900, and a transfer was given to the pur-
chaser on 8th May, 1901, the owners not
having offered to redeem within the year:
—Held, that s. 2 of Ordinance 12 of 1901,
““ an Ordinance Respecting the Confirma-
tion of Sales of Land for Taxes,”’ passed
12th June, 1901, giving a right to redeem
at any time before the hearing of the ap-
plication for confirmation, is not retrospee-
tive, and that the original owners could
not take advantage of its provisions.
Held, further, that ss. 80 and 81 of the
Charter of the City of Calgary are not
ultra vires as being in conflict with ss.
54 and 57 of the Land Titles Aect, 1894,

In Re Kerr, 5 Terr. L.R. 207.

[Overruled by North British v. St. John,
35 Can. 8.C.R. 461.]

—=8ale for taxes—Liability of purchaser
for taxes imposed in the year of sale—Con-
struction of statutes.]—Certain lots in the
city of Calgary were, on the 27th June,
1806, sold for arrears of taxes due there-
on for certain years prior to 1896; the
sales were duly confirmed by the Court,
and on the 10th July, 1897, and 27th June,
1898, the purchaser received certificates of
title in due form from the Registrar of
Land Titles, and entered into and remained
in possession of the lots as owner. The
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lots were duly assessed for taxes for the
year 1896, but no rate was struck until
after the sale. The said taxes for 1896
remained unpaid for two years. 8. 81 of
the Ordinance Incorporating the City of
Calgary provides that the transfer from
the treasurer to the purchaser shall vest
in the purchaser all the rights of property
of the original holder of the land and purge
and disencumber it from all encumbrances
of whatever nature, other than existing
liens of the city and the Crown:—Held,
that the lots in question were liable to be
sold for taxes for the year 1896, and that,
under s. 51 of the same Ordinance, the
purchaser was personally liable to the eity
for the amount of the taxes. S. 81 was
amended by Ordinance 1900, c. 39, s. 4, by
the addition after the word ‘‘ Crown ’’ of
the words ‘¢ including all taxes unpaid
upon such land at the day of the date of
such transfer, and whether imposed be-
fore or after the day of the date of the
tax sale at which said lands were sold.’’
Held, that this amendment did not raise
the presumption that the section as it
oviginally stood had not the same meaning;
that the amendment was probably made
to remove doubts that may haxe existed.

In Re Lougheed and The City of Cal-
gary, 5 Terr. L.R. 200,

—Income tax—Previous year's income as
basis.]—Although a person was not during
the previous year a resident of the muni-
cipality, the previous year’s income, where-
ever earned, may be taken as a basis for
determining his income assessment,

Lamontaigne v. Town of Macleod, 5 Terr.
L.R. 199.

—Canadian Pacific Railway—Exemption
from taxation—Crow’s Nest Pass Railway
—Branch lines—*‘Superstructure’’—Value
of round-houses, freight sheds and other
buildings.] —Clause 16t (relating to exemp-
tion from taxation) of the agreement be-
tween the Canadian Pacific Railway Co.
and the Government of Canada, as em-
bodied in the Aet, 44 Viet. (1881), e. 1, is
not applicable to the Crow’s Nest Pass
Railway, but is applieable only to the main
line of the Canadian Pacific Railway Co.
and to such branches thereof as the com-
pany was authorized by clause 14§ of the
agreement to construct from points on the
main line, and does not extend to other
distinet lines of railway which the com-
pany may have been subsequently author-
ized to construet. Under the Ordinance
respecting the Assessment of Railways,
C.0. 1808 e, 71, 8. 3, the round-houses,
station, or office buildings, section houses,
employees’ dwellings, freight sheds, and
other buildings of like nature belonging to
a railway company and situated upon it,
are not included in the term ‘¢ superstrue-
ture,”’ but may be assessed separately as
personal property under the Municipal Or-
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—Local improvement ordinance—Lands
held under lease but not enclosed—Assess-
ment of P 1 bil of
person assessed.]—Where lands are held
under lease from the Crown and, though
of the railway. When only two and s | they are not enclosed or fenced, the lessee
half stalls of a round-house were situated | uses them as pasturage for his sheep, the

lessee is an ‘‘ occupant '’ of the lands

within the municipality, and the round- ssee (
house was shown to be worth $900 a stall, | within the meaning of The Local Improve-
the assessment was fixed at $2,250. ment Ordinance, C.O. 1898, e¢. 73, s 15.
E 4 X ¢ . O | Notwithstanding the wording of s. 16

In Re Canadian Pacifie Railway n(AL el subs. 2 of s. 17 of the said Ordinsnce:

dinance. Such buildings should not be |
valued as part of the railway as a going |
concern, and as having a speeial value as |
such, but merely at what they are worth |
separate and distinet from other portions

Town of Macleod, 5 Terr. L.R. 192. | the effect of the provisions of ss. 15, 20
| 1 23 is to ereate a personal liability to
— Municipal t—Real estate and | | i
vay, upon which the oceupant may be
1d thereon—O ion of one | L1 Ul é )

storey by the Crown — Exemption.]—The Crosskill v. The Sarnia Ranching Co., 5
faet that a portion of a building assessed } Terr. L.R. 181. 2

for taxes under the Munieipal Ordinance,
is occupied by the Crown under lease, and —Taxes illegally collected—Repayment of
is therefore exempt under s. 121, subs. 1 | _ g y pay Pay under pro-
of that Ordinance, does not prevent the | goet Migtake of law.]—Certain of the
remaining portion being assessed for a plaintiff’s lots were by by-law of the de-
proportionate part of the value of the | fendant municipality ‘¢ exempted from

whole. 4 22 v el 8
e o B payment of taxes'’ for the year 1899 and
The Macleod ‘["‘l”"’""""";' Co. v. Town | (tiier years, The said lots were assessed
of Macleod, 5 Terr. L.R. 190 for taxes for the said year ‘¢ for school

purposes only.’’ Thereafter the plaintiff
—Income of locomotive engineers—Taxa- | received from the defendant a statement
tion—R.8.B.C. 1897, c. 179.]—The earnings | and demand for payment within 30 days
of railway locomotive engineers who re- | of the taxes on the said lots for the said
ceive pay according to the number of | vear, and ‘‘in consequence of the said
miles they run their locomotives, are not | demand '’ paid the same:—Held, that, as-
“¢income ’’ within the meaning of that | syming the plaintiff was entitled to exemp-
term as used in the Assessment Act prior | tion from taxation for sehool purposes,
to the amendment of 1901, and are there- | this did not amount to such an involuntary
fore not liable to taxation Decision of | jayment as would entitle the plaintiff to
Irving, J., 9 B.C.R. 60, reversed by the | recover the amount so paid. Effect of de-

Full Court. | cision of Court of Revision discussed.
In Re the Assessment Aet, 9 B.C.R. 200. Spring-Rice v. Town of Regina, 5 Terr,
| L.R. 171,

—Appeal from assessment—General plan—
Onus of proof—Land and buildings.—Un- \ — Local improvement taxes — Local im-
der ordinary cireumstances it is incumbent | provement district — Error in formation —
upon an appellant who complains that he | Exceptional tax.]—Held, per Curiam, af-
is assessed too high to show that the pro- | firming the judgment of Richardson, J.—
perty is not worth the amount for which | (1) That the designation of a local im-
he is assessed, but where, although this is | provement district by an incorrect num-
not shown, it appears that under the gen- | ber, while its name was otherwise cor-
eral scheme of assessment, lands of a par- | rectly stated in the notice in the Gazette
tieular deseription are assessed gemerally | constituting the distriet, did not invali-
at a certain fixed sum per acre, and that | date the notice. (2) That the assessment
the appellants’ lands of that deseription, | of the defendants was not invalid by rea
which are of no greater value either by | son of their being assessed under the name
reason of their situation or otherwise, are | of ‘“ The Hudson’s Bay Co.”’—a name
assessed at a larger amount, the assess- | by which they were commonly designated
ment should be reduced to aceord with the | by themselves and the publie. (3) That,
general scheme of assessment. A school | though the distriet in question was not
district assessor assessed certain of the | constituted until July, 1899, and the de-
appellants’ lands at $800, and the dwell- | fendants not assessed till August, 1809,
ing houses thereon at $2,000:—Held, that | they were liable for the whole amount
the assessment should stand, although the | for which they were assessed, the rate of
more correct course would have been to | assessment being a fixed rate per acre,
assess the whole as ‘‘ land ’’ and place u | irrespeetive of time, and the assessor being
single value upon both soil and buildings | expressly authorized to assess at any time
as ‘‘land.”’ d ring the year. (4) That the assessment
In Re Canadian Pacific Railway Co. and | ¢f the defendants under the Ordinances in
The Macleod Public Sechool District, § uestion is not an exceptional tax upon
Terr. L.R. 187, hem within the meaning of the Imperial

N ]
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Order in Council of June 23rd, 1870, inas-
much as it was equal and uniform through-
out the distriet.

McGowan v, Hudson’s Bay Co., 5 Terr.
I.R. 147,

—-Taxes. | —
See ScuHoon Law.

—Fire insurance agents—City of Vic-
toria.]—

See INSURANCE.

Dowler v. Union Assurance, 9 B.C.R.

~—Vancouver Incorporation Act, 1900, ¢, 54,
s8. 38 and 56—Valuation of improv
—Mode of—Decision of Judge on appeal
from Court of Revision.]—No appeal lies
from the decision of a Judge on an appeal
from the Court of Revision, had under s.
56 of the Vancouver Incorporation Aect.
An objection to an appeal on the ground
that the Court has no jurisdietion to hear
it, is not a preliminary objection within s.
83 of the Supreme Court Aet. Although
the Full Court has no jurisdiction to hear
an appeal, it has jurisdiction to award
costs in dismissing it. Under s. 38 of the
Vancouver Incorporation Aet, 1900, all
rateable property for assessment purposes
shall be estimated at its actual cash value,
as it would be appraised in payment of a
Jjust debt from a solvent debtor:—Held, per
Irving, J., that in estimating the value of
an expensive residence, built by its owner, it
is fair to assume that the owner will not
permit his property to be sacrificed, and
therefore a valuation approaching to near-
ly the actual cost is not excessive.
In re Vancouver Incorporation
1200, and B. T. Rogers, 9 B.C.R. 373.

Act,

—Improvements—Valuation of—Vancou-
ver Incorporation Act.]—The measure of
value of improvements for purposes of tax-
ation preseribed bv s. 38 of the Vancouver
Incorporation Aet, 1900, is the actual eash
selling value and not the cost In re Muni-
cipal Clauses Aet and J. O. Dunsmuir
(1898), § B.C.R. 361, followed. In re Van-
couver Incorporation Aet, 1900, 9 B.C.R.
373, not followed.

In re Vanecouver Incorporation Act, 9
R.C.R. 495, Drake, J.

—Purchaser at tax sale—Fiduciary rela-
tionship.]—The City of Nelson was incor:
porated in March, 1897, and in September
1808, land situated therein was sold by the
Provineial Assessor for taxes for the years
1896 and 1897, levied under the provisions
of the Assessment Act:—Held, setting
aside the tax deed, that there was no
authority to hold the tax sale, as the As-
tessment Aet does not apply to munieipali
ties. In July, 1807, a real estate agent on
behalf of the owner, negotiated with a
prospeetive purchaser, but the attempted

EE B a0RT

srle fell through, and after that the agent
and the owner ceased to have any dealings
with each other. In September, 1898, the
agent bought the property at a tax sale at
a very low figure:—Held, that at the time
of the sale the agent was not in a fiduciary
relation to the owner.

MeLeod v. Waterman (No. 2), 10 B.C.R.
42,

—Tax sale—Regularity of sale proceedings
—Onus of proof.]—In an action for the re-
covery of land, a plaintiff who relies on a
certifieate of title based on a tax deed, is
not ealled upon to prove the regularity of
the tax sale proceedings until the defend-
ants show some title to the land in ques-

| tion.

Carroll v. City of Vaneouver, 10 B.C.R.

179,

—Tax Sale—Order confirming.]—An order
of confirmation will not be made under the
B.C. Municipal Clauses Act, without notice
given to the owners,

Re South Vaneouver, 9 B.C.R. 572,
Irving, J.
—B.C. Assessment Act, 1903—Wild Lands
—Fixing of an average value.]—In assess-
ing 500,000 acres of wild land consisting
largely of inaccessible mountains and val-
leys, the assessor acted on instructions re-
ceived from the Provineial Assessment De.
partment and fixed the value at $1 per acre
for the whole traet, On appeal to the Court
of Revision and Appeal, evidence was
taken and an average value of 45 cents per
acre was fixed. An appeal was taken to
the Full Court on the grounds that the
valuation was too high and that so far as
some of the lands were concerned they were
exempt from taxation under the company’s
Subsidy Aet, and on the argument counsel
for the company asked the Court to fix the
assessable value of the lands at the specific
sum of $47,980.23:—Held, per Drake, J,,
that as some of the land was of some value
and some of it of no value, the fixing of a
flat rate was not a compliance with s. 51 of
the Assessment Aect, 1903, and that the
assessment should be set aside with costs.
Per Trving, J.: The evidence did not enable
the Court to form any opinion as to the
value of the land within the meaning of
s 51, and as the assessment was improper-
ly levied at the outset thie Court should
simply declare that there was no proper
assessment in respect of which an appeal
will lie. Held, per Drake and Irving, JJ.
(Duff, J., dissenting), that by the opera-
tion of £ 3 of the Amending Act with re-
speet to all lands granted to the company
the exemption from taxation conferred by
section 7 of the Subsidy Act expired with
the expiration of the period of ten years,
beginning with 8th April, 1893, and that
therefore the lands claimed to be exempt
were assessable,
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Re the Assessment Act and the Nelson &
Fort Sheppard Railway Company, 10 B.C.R.
519,

wrong-doers as defendants — Action to set
aside tax sale deed and for damages
against the municipality.]—In an action to
set aside a tax sale deed obtained by
defendant Tretheway and for an aeccount
and damages against the munieipality, the
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Sedgewick and Killam JJ. The provisions
of the said section 2 cannot operate retro-
spectively so as to affeet cases in which

| the transfers had issued and the right of
— Practice — Parties — Joinder of joint |

tax sale was impeached on the grounds, |

amongst others, that there were no 1:!):(:1
due, that there was no proper assessor’s
roll or collector’s roll, and that the provi-
sions of the Municipal Clauses Act respect-
irg tax sales had not been observed:—
Held, by the Full Court, affirming an order
of Irving, J., that the municipality was not
improperly joined as a party defendant.
Lasher v. Tretheway, 10 B.C\R. 458,

—British Columbia Assessment Act, 1897—
Construction — ‘‘Income.’’] — On the true
construetion of the British Columbia As-
sessment Act, RS.B.C.,, ¢. 179, the word
“‘income includes all gains and profits de-
rived from personal exertions, whether such
gains and profits are fixed or fluctuating,
certain or precarious, whatever may be the
prineiple or basis of ealeulation.

Attorney - General (B.C.) wv.
[1904] A.C. 144,

Ostrum,

—Land Titles Act—Confirmation of tax
sale—Redemption of land sold for taxes
—Vesting of title.] —The confirmation of 2
tax sale transfer by a judge of the Supreme
Court of the North-West Territories, under
section 97 of the ‘‘Land Titles Act, 1894,""
ic a matter of proceeding originating in a
ecurt of superior jurisdietion and an appeal
will lie to the Supreme Court of Canada
from a final judgment of the full eour!
affirming the same. City of Halifax v.
Reeves - (23 Can, S.C.R. 340) followed.
Sedgewick and Killam JJ. contra. The pro-
visions of the N.W.T. ordinance, ¢. 2, of
1896, vesting titles of land sold for taxes in
the purchaser forthwith upon the execu-
tion of the transfer thereof free of all
charges and incumbrances other than liens
for existing taxes and Crown dues, are in
consistent with the provisions of the 54th,
50th and 97th sections of the ‘‘Land Titles
Act, 1894,”" and, consequently, pro tanto,
ultra vires of the Legislature of the North.
West Territories. Sedgewick and Killam
JJ. contra. The second seetion of the
N.W.T. ordinance, v. 12 of 19