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PREFACE.

In the preparation of this little work, the com-

piler has had but one object in view, viz: to

furnish the farmers, merchants and mechanics of

Ontario, with a few general observations on the

law as it aflects some of the common and ordi-

nary transactions of their every day business ;

together with some forms of legal documents for

use in simple cases where it may be inconvenient

or impracticable to obtain the services of a pro-

fessional man. With this purpose only it i« sub-

mitted to the public.
^

ToROJiTo, April, 1870.

fi i. 'B <d Q
>»
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THE .

ONTARIO CABINET LAWYEK.

'\

CHAPTER I.

a

x^'

AFFIDAVITS.

An mffidavit is a sworn, written statement of

facts* Where persons entertain conscientious scru-

ples about taking an oath, an affirmation may be

fnade. The only difference between an affidavit

^and an affirmation, is this; the one is swcl to

be true, the other is affirmed. The penalties for.

•making a false affidavit or a false affirmation are

identicaL _

Affidavits should be written in words at length.

It is advisable not to use figures in the body of the

affidavit, although they may be used in the jurat.

If any interlineations or erasures are made, the

initials of the person before whom the affidavit is

sworn should be put in the margin opposite such

interlineations or erasures. If it is necessary to

erase any words in an affidavit, do so with the pen

and not with the knife.

X'
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Affidavits to be ut<ed in a suit or cause in any

of the Courts of Law, as a general rule, require

to be taken before a Commissioner; sometimes,

they may be taken before a Justice of the Peace.

The forms given will generally indicate before

whom they should be sworn.

Affidavits should be written in paragraphs: each

paragraph relating, as much us possible, to a dis-

tinct subject. This is absolutely necessary in all

the Courts, and the same method is recommended

in every case.

In the margin of an affidavit not intended for

use in Court it is usual to state the name of the

County wherein it is sworn.

1

1

County of
[

to wit

:

or

United Counties of [

] and [

to wit

:

1. General Form of AJidavit.

]

]

I, A. B. of

in the County of

Yeoman (or other proper

designation) make oath

and say :

First. That, &c., &c.

(Here state thefacts to be sworn to plainly and accu-

rately. If there are several matters to be sworn to,

state them in paragraphs separately.

First.—That, &c.

Second.—That, &c.

Third.—That, &c.

Confining each paragraph as much as possible

to a distinct subject matter, and commencing each

with a new line.)
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Sworn before me at

A B.in the County of [

] this [ ] day
,

of[ ]A.D. 18[ ].,

CD.
J. P. or a Commissioner, Sec, for the County

[orU. C.]of[ ].

2. Gmeral Form of Affirmation.

11
1

1

]

I,A. B. of[ ]

in the County of [ ]

Yeoman, {or other pro-

per dmgnation) do sol-

emnly and sincerely af-

firm and declare as fol-

County of [

to wit

:

or

United Counties of [

] and [

to wit

:

lows:

First.—That, &c., &c.

Second.—That, &c., &c.

(As in an Affidavit,)

Affirmed before me

'

at[ ]

in the County of
[

] this [ ] day of

I ] A.D. 18 [ ] J

CD.
J. P. or a Commissioner, &c., for the County

(If the affidavit or affirmation is made by more

than one person, then the names of the several per-

sons should be stated in the jurat, thus :)

A. B.

/
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Severally sworn [or

alRrmed] by the Depo-

nents, A. B., C. D., &c.,

before me, at, &c., [as

in the foregoing].

The follovMng is the form of the oath to be admin-

istered by the Justice of the Peace, or Commis-

sioner, to each deponent.

3. Oath.

You swear that this affidavit by yon subscribed

is true to ihe best of your knowledge and belief.

So help you God.

The following is the form of an affirmation.

4. Affirmation.

You do solemnly and sincerely declare and affirm

as you shall ansvi^r to Almighty God at the great

day of judgment, that this affirmation by you sub-

scribed is true, to the best of your knowledge and

belief.

Every affidavit or affirmation should be signed at

the foot by the parly making the same, but if

unable to write, a mark may be made thus :

—

The mark of

+
A. B.

And whenever an affidavit or affirmation is made
by a marksman : that is a person who cannot write

his name, the jurat must be in the following form:

Sworn [or affirmed] before me at [ ] in
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the County of
[ ] this

[ ]
day of [ ]

18 [ ], and I certify that the foregoing affidavit

{or affirmation) was read over by me (or in my
presence) to the said A. B., who appeared perfectly

to understand the same, and made his (or her)

mark in my presence.

CD.
J. P., or Commissioner, &c.,&o.

CHAPTER II.

CONTRACTS OR AGREEMENTS.

A contract is a stipulation or engagement entered

into between two or more persons and may be

either express or implied. An express contract is

one in which all the particulars arc specified and

agreed upon, at the time of entering into it. An
implied contract is one where the particulars are

not specified but rest on the mere construction of

law. As a general illustration of an implied con-

tract, it may be stated, that it will be implied or

assumed that a man actually promises to do that

which he is legally liable to do. Express contracts

are either by parol, or word of mouth, which are

called simple contracts^ or by deed under seal

which are called special contracts, A considera-

tion is an essential ingredient in every contract.

By consideration, we mean an equivalent offered

by the one party and accepted by the other< A
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simple or parol contract, unsupported by a conside

ration, cannot be enforced. Thus, if a man should

promise to give me (1,000 without any considera-

tion or equivalent on my part, he is not bound to

perform his promise, and I am without remedy if

he should break his word. In all contracts by spe-

icialty consideration is presumed.

Considerations are of two kinds, good and valu-

able. A good consideration is that of blood or 'the

natural love which a person has to his wife or chil-

dren, or any of his near relatives. A valuable con-

sideration is such as money, marriage or the like.

A special contract is of necessity a written one

;

but a sttTip/e ^contract may be either written or ver-

bal. There are, however, some simple contracts

which the law requires to be in writing in compli-

ance with the provisions of several statutes which

we will proceed briefly to notice.

The firsts of these is the Statute of Frauds, passed

in 1676, in the reign of Charles II, (29 Car. II, cap.

3) which enacts, (section 4) that in the five follow-

ing cases no verbal promise shall be suflicient to

ground an action upon, but that the agreement, or

at the least some note or memorandum thereof,

shall be in writing, and signed by the party to be

charged therewith, or some other person thereunto

by him lawfully authorized.

1. Where an executor or administrator promises

to answer damages out of his own estate.

2. Where a man undertakes to answer for the

debt, default or miscarriage of another person.
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3. Where an agreement is made upon considera-

tion of marriage.

4. Wher^ any. contract is made of lands, tene-

metitsor iiereditaments, or any interest therein.

6. And lastly, where there is any agreement that

is not to be performed within a year from this

making thereof.

This statute does not give to writing any validity

which it did not possess before. A written promise

made since this statute, without any consideration,

is quite as void as it would have been before. T\ie

statute merely adds a further requisite to the vali-

dity of certain contracts, namely, that they shall,

besides being good in other respects, be put into

writing, otherwise they cannot be enforced. The

phrase in the statute "to answer for the debt,

default or miscarriage of another person," means

.

to answer for a debt, default or miscarriage for

which that other remains liable. The words, " any

agreement that is not to be performed within the

space of one year from the making thereof," point

to contracts, the complete performance of which is

of necessity extended beyond the space of a year.

In order to bring an agreement within this clause

of the statute so as to render writing necessary,

both parts of the agreement must be such as are

not to be performed within a year. The clause

requiring the " agreement or some memorandum or

note thereof to be signed by the party to be charged

therewith, or some other person thereunto by him

lawfully authorized," has been liberally construed,

and any insertion by the party of his name in any
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part of the agreement, either at the beginning or in

the body of the document, for the purpose of authen-

tioating it, will be equally valid with a signature at

the foot ; and it is not necessary that both parties

should sign the agreement, for the statute only

requires that it should be signed " by the party to

be charged therewith." The whole of the agree-

ment must be contained in the writing, either

expressly or by reference to some other document.

And as a "memorandum or note" of the agree-

ment is allowed, a writing suiiicient to satisfy the

statute, may often be made out from letters written

by the parly, or from a written offer accepted with-

out any variiation, before the party offering has

exercised his right of retracting ; and when corres-

pondence is carried on by means of the post, an

offer is held to be accepted from the moment that a

letter accepting the offer is put into the post,

although it may never reach its destination.

With reference to contracts for the sale of goods,

it is tc be observed that the necessary requisites

depend partly upon the value of the goods. As to

goods under the value of $40, there can be no sale

without a tender or part payment of the money, or

a tender or part delivery of the goods, unless the

contract is to be completed at a future time. Thus,

if A. should agree to pay so much for the goods and

B., the owner, should agree to take it, and the par-

ties should then separate without anything further

passing, this is no sale. But if A. should tender the

money, or pay but a cent of it to B., or B. should

lender the goods, or should deliver any, even the
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smallest portion of them, to A., or if the payment or

delivery, or both, should be postponed by agreement

till a future day, the sale will be valid, and the

property in the goods will pass from the seller to

the purchaser. If, however, any act should remain

to be done on the part of the seller previously to the

delivery of the goods, the property will not pass to

the purchaser until such act shall have been done.

Thus if gocdc!!, the weight of which is unknown,

are sold by weight ; or, if a given weight or mea-

sure is sold out of a larger quantity, the property

will not pass to the purchaser until the price shall

have been ascertained by weighing the goods in

the one case, or the goods sold shall have been

separated by weight or measure in the other. So

if an article be ordered to be manufactured, the

property in it will not vest in the person who gave

the order until it shall, with his consent, have been

set apart for his benefit.

With regard to goods of the value of JJ40 or

upwards, additional requisites have been enacted

'by the seventeenth section of the Statute of Frauds,

which provides "that no contract for the sale of

any goods, wares anu merchandise for the price
'

XlO sterling or upwards, shall be allowed to uv

good except the buyer shall accept part ol the goods

so sold, and actually receive the same, or give

something in earnest to bind the bargain or in part

ipayment, or that some inote or memorandum in

writing of the said bargain be made and signed by

the parties to be charged by such contract, or their

agents thereunto lawfully authorized.''
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And by a still more recent act, (Con. Stat. U. C.

c. 44, 8. 11) this enactment ** shall extend to all

contracts for the sale of goods of the value of $40
and upwards, notwithstanding the goods may be

intende^ to be delivered at some future time, or

may not, at the time of such contract, be actually

made, procured or provided, or fit, or ready for

delivery, or although some act may be requisite

for the making or completing thereof, or rendering

the same fit for delivery."

If an agreement for sale of goods is not to be

performed within the space of one year from the

making thereof, then, however small be the value

of the goods, no action can be brought upon it,

unless the agreement, or some memorandum or

note thereof shall be in writing, and signed by the

party to be charged therewith, or some other person

thereunto by him lawfully authorized.

It is convenient, though not necessary, that agree-

ments should be signed by all the parties thereto

;

and where something is to be done on both sides, it

is very useful to have them written in duplicate

so that each party may possess one copy—they do

not require a seal in all cases. The forms given

will in general indicate when a seal is necessary,

and when not.

Agreementfor the sale of Freeholds,

Articles of agreement made and entered into

this day of , 18 , Between A. B.

of, &c., {vendor) of the one part, and C. D., of, &c.,

{purchaser) of the other part. The said A. B. and

J,
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C. D. do hereby reepectively for themselves, their

respective heirs, executors and adiuinislrators agree

with each other, That the said A. B. shall sell to

the said C. D., and that the said C. D. shall pur-

chase All That, &c., {here describe the ^remiaes)

with their appurtenances, and the freehold and

inheritance thereoif in fee simple in possession free

from all incumbrances, at or for the price or sum of

^ to be paid by the said C. D. unto the said A. B.

as follows, that is to say : the sum of ^ part thereof

immediately after the signature of these presents,

and the sum of $ being the residue of the said

purchase money on the day of next, at

which time the purchase is to be completed, and

the said C. D. shall, on and from that day have

actual possession of the said premises, all outgoings

up to that time being discharged by the said A. B.

That the production and inspection of any deeds

or other documents not in the possession of the

said A. B., and the procuring and making of all

certificates, attested, office or other copies of or

extracts from any deeds, wills or other documents,

and of all declarations or other evidences whatso-

ever, not in his possession, which may be required,

shall be at the expense of the said C. D. That on

payment of the said sums of $ and $ at the

respective times specified for the payment thereof

as aforesaid, the said A. B., and all other necessary

parties (if any) shall execute a proper conveyance

of the said premises with their appurtenances, and

the freehold and inheritance thereof in fee simple

in possession, free from all incumbrances unto the
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said C. D., his heirs and assigns, or as he or they

shall direct. That if from any cause whatever the

said purchase shall not be completed on the said

day of next, the said C. D. shall

pay interest at the rate of per cent, on the said

residue of the purchase money from that day till

the completion of the purchase. In witness whereof

the parties hereto have hereunto' set their hands. *•

Signed by the said A. B. and A. B.

and C. D., in the presence of C. D.

E. F.

Agreement for Lease with a right to Purchase at a

Definite Sum.

Articles of Agreement made and entered into

this day of » 1^ > Between A. B. of,

&c., (lessor)^ of the one part, and C. D., of, &c.,

(lessee) of the other part as follows, namely. The
said A. B. hereby agrees to let, and the said G. D.

hereby agrees to take. All, &c., {here describe the

premises^ for the term of years to be computed

from the day of next, at the yearly rent

of $ payable quarterly on the day of
,

the day of , the day of , and

the day of , in every year, the first of

such payments to be made on the day of

next. The said A. B. his heirs or assigns will, at

the request of the said C. D., his executors, admin-

istrators or assigns, execute a lease of the said

premises to the said C. D., his executors adminis-

trators or assigns, for the term and at the rent afore-

said, to be payable as aforesaid. In the said lease
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to be granted as aforesaid, shall be coDtained cove-

nants on the part of the said C. D., his executors,

administrators and assigns, to pay the said yearly

rent as the same shall become due, and also all

present and future taxes, rates, assessments and

other outgoings whatsoever in respect of the said

premises. And also to repair and keep in repair

at his and their own expense, during the whole of

the said term, the said premises so agreed to be

demised. And also at the like expense to insure

the said premises against loss or damage by fire in

the name or names of the said A. B., his heirs or

assigns, in some public office to be approved of by

the said A. B., in the sum of ^ at least, and

to keep the same so insured during the continuance

of the said term, and at all times when required, to

produce the policy or policies of insurance and the

receipt for the premiums in respect of the same to

the said A. B., his heirs or assigns. And also, not

to assign, underlet, or part with the possession of

^ the said premises, or any of them, during the said

term of years, without the consent of the said

A. B. And in the said lease so to be granted as

aforesaid, shall be contained a condition authorizing

the re-entry of the said A. B., his heirs or assigns,

into the said premises on non-payment of the said

yearly rent, or any part thereof, for the space of

twenty-one days, or in case the said C. D., his

executors or administrators shall become bankrupt

or insolvent, or shall permit the said lease to be

taken in execution, or on breach of all or any of

the covenants so to be contained on the part of the
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said C. I), his executors, administrators and assigns

in the said lease agreed to be granted as aforesaid.

And in the said lease shall also be contained a cov-

enant on the part of the said A, B., that in case the

said C. D., his executors or administrators shall, on

or before the determination of the said term of

years, be desirous of purchasing the inteiest of the

9aid A. B., or his heirs in the said premises so

agreed lo be demised, then he, the said A. B., his

heirs or assigns, shall and will take for the purchase

thereof the sum of $ , and shall and will, upon

payment of the same sum, at the costs and charges

of the person or persons requiring the same, convey

and assure the freehold and inheritance in fee sim-

ple in possession or expectant on the determination

of the said term of years, (as the case may
be) in the same premises unto the person or per-

sons so paying the said sum of $ and his, her

or their heirs and assigns, or as he, she or they shall

direct. And it is moreover agreed that a counter-

part of the said lease shall be executed by the

said G. D., his executors or administrators, at his

or their own expense, and delivered to the said

A. B., his heirs or assigns ; and that until such lease

and counterpart shall be executed, the rents, cove-

nants and conditions agreed to be thereby respec-

tively reserved and contained, shall, as nearly as

circumstances will permit, be paid, observed and

performed as if the same had been actually exe-

cuted.

In witness whereof, the parlies hereto have here-

unto set their hands.

\ I
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Signed in the presence of

E. F.

A. B.

CD.

Agreement /or sale hy way of Lease, reserving PurcKatt-

Money as Rent.

This Agreement, made the day of one

thousand eight hundred and , Between A. B.,

of, &c., of the first part,, and C. D., of &c., of the

second part.

Whereas, the said party of the second part hath

contracted with the said party of the first part for •

the purchase, in fee simple, of all and singular the

land, tenements, hereditaments, and premises here-

inafter mentioned to be hereby demised, for the sum
of [$ ] lawful money of Canada, to be paid on

the days and times and in manner hereinafter men-

tioned. And whereas the said parties are willing

and desirous that the said party of the second part

shall go into immediate possession and occupation

of the said land, tenements, hereditaments, and

premises, and receive a conveyance of the fee sim-

ple and inheritance thereof, so soon as the principal

sum shall be fully and faithfully paid on the days

and times and in manner after mentioned (all and

singular other the covenants and agreements here-

inafter contained, and which on the part and behalf

of the said party of the second part, his executors,

administrators, and assigns, are to be paid, fulfilled,

performed and kept, having been well and truly

paid, performed, fulfilled and kept, according to the

true intent and meaning of these presents), and that

in the meantime the interest on the said principal

^'

/". \
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fom should be reserved and paid us rent issuing

out of the said land, tenements, hereditaments, and

premises hereby demised. Now, therefore, thia

agreement witnesseth, that in consideration of the

premises and of the rents, covenants, and agree^

ments hereinafter reserved and contained, and

which on the part and behalf of the said party of

the second part, his executors, administrators, andl

assigns, are to be paid, done and performed. He, the

said party of the first part. Hath demised, leased,

set, and to farm let, and by these presents Duth

demise, lease, set, and to farm let, unto the said

party of the second part, his executors administra-

tors and assigns, AH that land, tenements, heredit-

aments, and premises, situate, lying and being in

the in the County of in the Province

aforesaid [here describe the premises']^ together

with all outhouses, waters, and water-cours^es there-

on erected, lying or being, and all and smgular

other the rights, members and appurtenances there-

unto belonging, or in any wise appertaining. To
have and to hoM the said land, tenements, heredi>

taments, and premises hereby demised, or intended

so to be, with the appurtenances thereunto belong-

ing, unto the said party of the second part, his

executors, administrators, and assigns, from the

day of one thousand eight hundred and

, for and during, and unto the full end and

term of years from thence next ensuing, and

fully to be completed and ended. Subject never-

theless to the reservations, limitations, provisoes,

and conditions expressed in the original grant

h
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thereof from the Crown. Yielding and paying there-

for, yearly and every year during the said term

hereby demised, unto the said party of the first part,.

his heirs, executors, administrators and assigns, the

yearly rent or sum of of lawful money of
Canada, in even and equal half yearly payments

on the day of and day of in each

and every year during the said term, without any

deduction, defalcation, or abatement thereof, or out

of any part thereof, for or in respect of any taxes,

rates, levies, charges, rents, assessments, statute

labor, or other imposition of what nature or kind

soever, either already taxed, rated, levied, charged,

assessed or imposed, or hereafter to be taxed, rated,

levied, charged, assessed or imposed, whether the

same be now due, or shall hereafter become due,

on the said demised premises or any part thereof,

or on the said rent or any part thereof, or on either

of the said parties to these presents, their or either

of their heirs, executors, administrators, or assigns,

or any of them in respect thereof, or any part there-

of, by authority of Parliament or otherwise howso-

ever, the first payment of the said rent hereby

reserved to be made on the day of in the

year of our Lord one thousand eight hundred and

Provided always, nevertheless, that on

payment of any instalment or instalments of the

principal sum hereinafter specified according to the

covenant hereinafter contained, for payment thereof,

and the true intent and meaning of these presents,

the said rent hereby reserved shall from thenceforth

be proportionably reduced, so as at no time to..

2
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exceed the annual interest on Auch part of the said

piincipal sum as uhall from time to time remain

due and owing after the payment of such instal-

ment or instalments respectively; And provided,

also, that if the said yearly rent or any part thereof,

or the said principal sum or any pari thereof, shall

at any time or times hereafter be behind and

unpaid by the space of thirty days next after any or

either of the days on which the same or any part

thereof ought to be paid, as herein or hereby pro-

vided, according to the true intent and meaning of

these presents ; Or, if the said party of the second

part, his executors, administrators, or assigns, or

any of them, shall at any time assign, or set over,

or demise, or underlease the said demised premises,

or any part thereof, or in any other manner part

with the possession of the same, to any person or

persons whomsoever, for all or any part of the said

demised term, without the special license or con-

sent of the said party of the first part, his heirs or

assigns, first had in writing ; Or if the party of the

second part, or any one acting under or claiming

from him, shall at anytime during the continuance

of these presents commit or suffer to be committed

any waste or destruction to any of the timber upon

the said land, for any other purpose whatsoever

than bringing the land into cultivation ; Then, and

in any and every of the said cases, it shall and may
be lawful for the said party of the first part, his

heirs or assigns, into the said demised premises or

any part thereof, in the name of the whole, to re-

enter, and out of the same to eject, expel, amove

i1
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and put ihft said party of the second part, liis exe-

cutors, administrators, nnd assigns, and the same
to have again, repossess and enjoy, as in his and

their first and former estate ; and from the time of

any such re-entry by the said party of the first part,

his heirs or assigns, the said term l;Areby demised,

or so much thereof as shall be then unexpired, and

these presents, and every clause, matter, and thing

therein contained, shall cease and determine, and

forever thereafter be null and void to all intents and

purposes whatsoever, anything herein contained to

the contrary thereof in any wise notwithstanding.

And the said party of the second part doth hereby

for himself, his heirs, executors, administrators and

assigns, covenant, promise and agree, to and with

the said party of the first part, his heirs and assigns,

in manner following, that is to say : That he the

said party of the second part, his heirs, executors,

administrators, and assigns, or some of them, shall

and will well and truly pay or cause to be paid

unto the said party of the first part, his heirs, execu-

tors, administrators, or assigns, the said yearly rent

on the days and times and in manner hereinbv'^ff^re

mentioned, for payment thereof, according ic the

true intent and meaning of these presents. And
also that he the said party of the second part, his

heirs, executors, administrators, or assigns, or some

of them, shall and will, during the said term hereby

demised, pay, do, and perform all taxes, rates, levies

charges, rents, assessments, statute labor, or other

imposition above mentioned, lawfully charged or

to be charged, whether the same be now due, or
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sliall hereafter become due, on the saiil demised

premises, on the said rent, or on any pari thereof,

or on any person or persons in respect thereof, or

any part thereof, as aforesaid ; And also thai he

the said party of the second part, his executors,

administrators, or assigns, or any of them, shall not

nor will at any time or times during the said term

hereby demised, assign or set over, underlet or

underlease, the said demised premises, or any part

thereof, or in any other manner part with the

possession of the same or any part thereof during

any part of the said demised term, without such

special license and consent as is hereinbefore spe-

cified, as aforesaid ; And also that he the said

party of the second part, or any one acting under

or claiming from him, shall not at any time, during

the continuance of these presents, commit, or suffer

to be committed, any waste or destruction to any

of the timber upon the same land, for any other

purpose than bringing the land into cultivation

;

And also that he the said party of the second part,

his heirs, executors, administrators or assigns, or

some of them, shall and will well and truly pay or

cause to be paid, unto the said party of the first

part, his heirs, executors, administrators or assigns,

the full and just sum off of lawful money of

Canada, on the days and times and in manner
following, that is to say [here set forth the terms

and manner in which the purchase money is to be

paid]. And the said party of the first part, doth

hereby for himself, his heirs, executors, adminis-

trators, and assigns, covenant, promise, and agree,

i
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to and with the said party of the se3ond part, his

executors, a Tiinistrators, and assigns, in manner
following, that is to say. That upon the due and

faithful payment, performance, and fulfilment by

the said party of the second part, his executors,

administrators, or assigns, of all and singular the

covenants and agreements herein contained, and

which on the part and behalf of the said party of

the second part, his executors, administrators, and

assigns, are to be paid, done, and performed, he

the said party of the first part, his heirs, or assigns,

shall ond will, at the expiration or other sooner

determination of the said term hereby demised,

upon the request of the said party of the second

part, his executors, administrators, or assigns, made
to him the said party of the. first part, his heirs,

executors, administrators, or assigns, or any of them,

but at the proper costs and charges, in the law of

the said party of the second part, his executors,

administrators, or assigns, well and sufficiently

convey and assure, or cause to be well and suffi-

ciently conveyed and assured, unto the said parly

of the second part, and his heirs, in fee simple

absolute, or to such person or persons and his, her,

or their heirs, in fee simple absolute, as the said

party of the second part, his executors, administra-

tors or assigns, shall nominate and appoint, and to

such uses as he or they shall direct, all and singu-

lar the said land, tenements, hereditaments, and

premises hereby demised by such conveyances and

assurances in the law, as by the said party of the

second part, his executors, administrators or assigns
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or his or their counsel learned in the law, shall or

may be reasonably devised, advised, or required,

freed, and discharged of and from all incumbrances

whatsoever : but subject nevertheless to the reserva-

tions, limitations, provisoes, and conditiops expres-

sed in the original grant thereof from the Crown :

with usual and proper covenants. And it is hereby

further expressly agreed upon by and between the

said parties, that in case at any time any of the

rent or interest aforesaid, or of the purchase money
shall remain unpaid by the space of months

after the same shall have fallen due, the party of

the first part, his heirs or assigns, shall have full

power to resell the said land at the best price which

can be reasonably got for the same, and thereby

utterly extinguish and bar all claim, interest, and

title of the party of the second part, and all claim-

ing under or by him in the same land —such resale

to be either for cash or upon credit ks the party of

the first part, his heirs or assigns, may determine*

And that the party of the first part, hi^ heirs or

assigns, may in the first place pay himself the

expenses of such resale, and the whole of the

claim due, or to become due, by the psurty of

the second part, or any one claiming by or under

him, out of the proceeds of such resale, and pay

the balance (if any there be) when collected,

over to the party of the second part, or the person

entitled thereto ; And that the parly of the second

part, or those claiming by or under him, shall be

answerable to the party of the first part, his heirs

or assigns, for any deficiency which may happen

)

i

•' v
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f

to be prodaced by tlie resale between the sum then

due and lo become due, under these presents, to

the p^rty of the first part, his heirs or assigns, and

the proceeds of such resale.

In witness whereof, the parties lo these presents

have hereunto set their hands and seals, the day

and year first above written.

Signed, sealed, and delivered

in the presence of A. B. [l. s.]

E. F. C. D. [l. s.]
vi;,-

[NoTE.

—

The above instrument being a contract

or agreement by specialty requires to he sealed as

well as signed]. *

<-"v ;^ '.
- -

- -'
-'-

-

,

Agreement to build a Mouse, Sc, the Materials to he

provided by the Builder.

Articles of Agreement made and entered into the

day of 18 , Between A. B (builder),

of, &c., of the one part, and C. D. {proprietor),

of, &c., of the other part.

The said A. B., [fem/dcr], doth hereby for

himself, his heirs, executors and administrators,

covenant, promise and agree to and with the said

C. D. [proprietor], his executors, administrators

and assigns, that he the said A. B. [builder] his

executors or administrators, shall and will for the

consideration hereinafter mentioned, within the

space or time of {six calendar months) from the

date of these presents, erect, build and completely

cover in and finish upon the premises, of the said

C. D. [proprietor] at aforesaid, a dwelling
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house and buildings according to the plan and ele-

vation set forth in the schedule hereunder written.

And also do, perlorm, and execute, or cause and

procure to be done, performed and executed, all

and singular other the works mentioned in the

schedule hereunder written, according to the plan

and elevation therein mentioned or contained, the

same to be done within the time aforesaid, and in

a good workmanlike and substantial manner to the

satisfaction of E. F., (surveyor or architect), of, &c.,

(insert name and residence ofarchitect or surveyor)

or any other surveyor or architect whom the said

A. B., [builder]y and C. D., [proprietor], shall for

that' purpose by some writing under their hands

appoint : such satisfaction to be testified by

a writing or certificate under the hand of the

said E. F., [surveyor or architect] or such other

surveyor or architect as aforesaid. And also

shall and will find and provide such good, pro-

per and sufflcient materials of all kinds whatso-

ever as, together with and in addition to the male-

rials now lying on the said premises, shall be

proper and sufficient for erecting the said dwelling

house and buildings, and completely finishing the

said works. And it is further agreed by and

between the said parties that if the said A. B.,

[builder] , his executors or administrators shall in

any manner neglect or be guilty of any delay

whatsoever, in building and completely finishing

the said dwelling house, buildings and works as

aforesaid, and the said E. F., [surveyor or archi-

tect], or such other surveyor or architect as afore-
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said shall certify the same by writing under his

hand, and the said C. D., [proprietor]^ shall

give or leave notice in writing of such neglect or

delay at ihe place of abode of him the said A. B.,

[builder]^ his executors or administrators, and the

said A. B., [fiwtVrfcr] , his executors or administra-

tors, shall not according to the direction of the said

E. F. [surveyor or architect] or such other surveyor

or architect as aforesaid, proceed to complete the

said buildings and works within the space of (seven)

days after such notice given or left as aforesaid :

then and in any such case it shall be lawful for

the said C. D., [proprietor], his executors or

administrators to purchase proper and sufficient

materials, andalso to employ a sufficient number
of workmen to finish and complete the said dwel-

ling house, buildings and works, and also that the

said C. D., [proprietor], his executors, adminis-

trators or assigns, shall and may deduct and retain

lo himself and themselves the costs of such mate-

rials, and all such sum and sums of money as he

or they shall pay to such workmen for the comple-

tion of such dwelling house, buildings and works

out of the money which shall be due lo the said

A. B., [builder], his executors or administrators,

under this agreement ; and also that the said A. B.,

[builder], his executors or administrators, shall not

nor will in any manner do, or cause or procure to

be done, any act, matter or thing whatsoever to

prevent, hinder or molest the said C. D., [proprie-

tor], his executors, administrators or assigns, or

any person or persons employed by him or them

. 1 *^ Jj 8



S6 CABINET LAWYBK.

from completing and finishing the said dwelling

house, buildings and works in manner aibresaid,

or in using the materials which shall be on the said

premises, aiid provided by either of the said parties

for the doing thereof.

And the said CD., [proprietor]^ doth hereby

for himself, his heirs, executors and administra-

tors, covenant, promise and agree to and with the

said A. B., [builder], his executors and admin-

istrators, that he the said C. D., [proprietor]-, his

executors or administrators, shall and will well

and truly pay or cause to be paid unto the said

A. B., [builder] his executors, administrators or

assigns, the sum of ^ of lawful money
of Canada, in manner following, that is to say, the

sum of per cent, on the amount of the mate-

rials used in the said buildings and works as they

shall proceed, to be ascertained by the surveyor

(or architect) for the time being, and his certificate

under hi^ hand to be conclusive between the said

parlies ; and also that the said C. D., [proprietor],

his executors or administratv rs shall and will every

week during the progress of the said buildings and

works, pay and supply the said A. B., [builder]

his executors or administrators, with such sums of

money as shall be sufficient for paying and dis-

charging the wages and labour of the workmen and

labourers who shall from time to time be employed

in or about the said buildings and works, the

amount whereof shall be ascertained by the sur-

''eyor ^or architect) for the time being by a certifi-

iate under his hand ; and the remainder of the said
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sum of $ within days (or monlhs) next

after the said dwelling house, buildings and prem-

ises shall be completely built, done and finished to

the satisfaction of the said E. F., [surveyor or

architecf] or such other surveyor or architect as

aforesaid, the same to be testified in writing under

his hand. And it is hereby declared and agreed by

and between the said parties hereto, that in case

the said C. D., [proprietor]^ his executors, admin-

istrators or assigns, shall direct any more work to

be done in or about the said dwelling house,

buildings and works than is contained in the

schedule hereunder written then, and in such case

the said C. D., [proprietor], his executors or ad-

ministrators, shall pay or cause to be paid unto the

said A. B., [builder]^ his executors or administra-

tors, so much money as such extra work and the

materials used therein shall cost or amount unto,

anything hereinbefore contained to the contrary

notwithstanding ; and that if it shall be thought

proper by the said C. D, [proprietor']^ his execu-

tors, administrators or assigns, to diminish or omit

any part of the work specified m the said schedule

hereunder written, then and in such case the said

A. B., [builder]^ his executors or administrators

shall deduct and allow out of the said sum of $
so much money as the work so to be diminished or

omitted shall amount unto, upon a reasonable valu-

ation, anything hereinbefore contained to the con-

trary notwithstanding ; and all allowances or deduc-

tions for such extra or omitted works respectively

shall be ascertained and settled by the said E. F.,
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[surveyor or architect], or such other surveyor or

architect to be appointed as aforesaid. And it is

hereby covenanted and agreed by and between the

said parties hereto that if any dispute or difference

shall happen or arise between them, their or

either of their executors, administrators or assigns ;

or between either of them, and the said E. F.,

[surveyor or architect] , or such other surveyor or

architect to be appointed as aforesaid : touching or

concerning the said dwelling house*, buildings and

works hereby contracted to be made and done as

aforesaid, or touching or concerning any other mat-

ter or thing whatsoever relating thereto, or to the

additional or extra work as aforesaid, then such

dispute or difference shall be left to the determina-

tion and award of three indifferent persons, one to

be named by the said A. B., [builder], his execu-

tors or administrators, another by the said C. D.,

[proprietor], his executors, administrators or as-

signs, and the third by the said two persons so

named by each of them the said parties or his

executors, administrators or assigns. And each of

them the said parties hereto doth hereby for him-

self, his heirs, executors and administrators, cove-

nant and agree with the other of them, his execu-

tors and adminis rators, that they the said parties

respectively and their respective executors and

administrators shall and will severally stand to,

abide by, perform and keep the award and determi-

nation of the said three persons so to be chosen, or
'

of any two of them, touching the said several mat-

ters of dispute or difference as aforesaid, so as the
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same award and determination be made in writing

tinder the hands and seals of the said arbitrators

or some two of ihem, within two calendar months

next after such dispute or difference shiili arise.

And it is further agreed by and between the said

parties, that the submission hereby made, shall, at

the option and expense of either of the said parties

requiring the same, be made a rule of either of the

Superior Courts of Law or Equity in Ontario; and

that the costs and charges attending any reference

or arbitration as aforesaid shall be in the discretion

of the said arbitrators, or any two of them, and

shall be paid and satisfied pursuant to their award.

In witiiess whereof the said parlies to these

presents have hereunto set their hands and seals

the day and year first above written.

Signed, sealed and delivered

in the presence of .A. B. [l. s.]

Y. Z. C. D. [l. s.]

Another Form'.

An Agreement madr3 the day of, 18 ,

Between A. B., of, &c., {Builder)^ of the first part,

C. D., of, &c., (Surety), of the second part, and E.

F., of, &c., of I he third part.

Whereas, the said E. F., is possessed of a piece

of ground situate at {describe the premises) upon

which he is desirous of erecting a dwelling-house

and offices according to the elevation, plans and

specifications prepared for that purpose by W. M.,

architect and surveyor, and under the direction and

to the satisfaction of the said W. M., or other archi>
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tect or surveyor for the time being of the said E. F.,

his executors, administrators or assigns : which said

elevation, plans and specifications, are marked with

the letters A, B, C, D, E, F, and G, and are signed

by the said A. B., C. D. and E. F., and the said

specification is contained in the iichedule hereunder

written, or hereunto annexed ; and tht; said A. B.

has proposed to erect and complete th« said dwell-

ing-house and offices, and to make and execute all

other works mentioned and specified in the said

elevation, plans and specification, within the time

hereinafter limited for that purpose, and according

to the stipulations and agreements hereinafter con-

tained, at or for the price or sum of
jj : which

proposal the said E. F., hath agreed to accept on

the said A. B., together with the said C. D., as his

surety, entering into the agreements hereinafter

contained.

Now it is hereby witnessed. That the said A. B.

and C. D. do, for themselves, their heirs, executors,

and administrators, and each and every one of them

doth for himself, his heirs, executors and adminis-

trators, hereby agree with and to the said E. F.,hi8

executors, administrators and assigns, in manner

following : (that is to say) That he, the said A. B.,

shall, at his own cost and charges, forthwith erect

and complete, make and execute, with all proper

and necessary materials, workmanship, and labor,

of the best kinds in every respect, and in the most

substantial and workmanlike manner, upon the said

piece of ground, a dwelling-house and offices be-

hind the same, with the appurtenances, and all

^
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other works, matters, and things mentioned and
specified in the said elevation, plans, and specifica-

tion, under the direction and to the satisfaction of

the said W. M , or other the architect or surveyor

for the time being of the said E. F., his executors,

administrators or assigns; and for that purpose

shall find and provide all proper and necessary

materials, implements and machinery ; and shall

make good all damages which may be occasioned

either to the said dwelling-house, offices, and works,

or any of them, or to adjoining buildings, by the

execution of the same works or any of them ; and

shall cleanse all drains and cess-pools in or about

the premises, and cart and clear away at such times

and in such manner as shall or may be directed by

the said \V. M., or other architect or surveyor as

aforesaid, all surplus earth and waste or useless

materials, implements and machinery, which may
from time to time remain during the execution of

the same works, or at the completion thereof ; And
shall at his own costs and charges from time to

time, until the said dwelling-house, offices and

works shall be erected, completed, made, and exe-

cuted, insure or cause to be insured, in the joint

names of the said E. F., his executors, administra-

tors or assigns, and of the said A. B., his executors

or administrators, and for the sum of ^ , all and
singular th'e erections and buildings for the time

being standing on the said piece of ground, to the

full value thereof, in some public insurance office

to be approved of by the said £. F., and shaH

deliver the policy of insurance to the said E. F.,
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his executors, administrators or assignor, and shall

produce and suow to the said E. P., his executors,

administrators or assigns, the receipts for the pre-

mium of insurance, when requested so to do ; and

that in rase of fire, all the moneys to bo recovered

by virtue of such insurance shall forthwith be ap-

plied in reinstating the premises, under the direc-

tion and to the approbation of the said W. M., or

other architect or surveyor as aforesaid : and that

the said A. B., shall well and sufficiently cover in

or cause to be covered in, the dwelling-house and

offices so to be erected as aforesaid, before the

day of , and shall complete, make and execute,

or cause to be completed, made and executed, all

and singular the said dwelling-house, offices, and

other works, in manner aforesaid, and according to

the true intent and meaning of these presents, be-

fore the day of : and that if the said A. B.,

his executors or administrators, shall not so well

and sufficiently cover in the said dwelling-house

and offices before the said day of , or shall

not so complete, make and execute, the said dwell-

ing house, offices and works before the said

day of , then, the said A. B., and C. D., their

executors and administrators sha 1 pay to the said

E. F., his executors, administrators and assigns,

the sum of $ , for every week during which the

said dwelling-house and offices shall remain uncov-

ered in after the said day of and the

like sum for every week the said dwellinjf-house,

offices and works shall remain unfinished, after the

said day of ; which sums may be recovered.
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as liquidated damages, or may be dedocted from

the sums payable to the said A. B., his executors

and administrators, under this agreement, provided

always, that in case the said E. F., his executors,

administrators or assigns, or his or their'surveyor

or architect, shall require any extra or additional

works to be done, or shall cause the works to be

delayed in their commencement or their progress,

the said A. B., his executors or administrators,

shall be allowed to have such additional time for

covering in and fmishing the said buildings and

works, beyond the said days above fixed, as shall

have been necessarily consumed in the performance

of such extra or additional works, or as shall have

been lost by the delay caused by the said E. F., bis

executors, administrators or assigns, or his or their

surveyor or architect as aforesaid : and the said

payments for delay shall not become payable until

after the expiration of such additional time or times.

And the said A. B. and C. D., for themselves,

their executors and administrators, do hereby further

agree with the said E F., his executors, adminis-

trators and assigns, that in case the said W. M.,

or other architect or surveyor as aforesaid, shall be

dissatisfied with the conduijt of any workman em-
ployed by the said A. B., his executors or adminis-

trator.^, in the said works, or with any materials

used or brought upon the said premises for the pur-

pose of being used in the said works, and shall give

notice thisreof in writing under his hand to the said

A. B., his executors or administrators, he, the said

A. B., his executors or administrators, will forth-
s
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with discharge such workman from the said works

and remove the said materials ; and that incase

the said A. B., his executors or administrators,

shall not, in the judgment of the said W. M., or

other architect or surveyor, as aforesaid, employ a

sufficient number of workmen in the execution of

the said works, or have on the premises a sufficient

quantity of materials or implements of proper qual-

ity for the said works, and the said W. M., or other

architect or surveyor as aforesaid, shall, by writing

under his hand, require the said A. B., his execu-

tors or administrators, to employ an additional

number of workmen, or bring upon the premises

an additional quantity of materials or implements

of proper quality, and shall specify in such notice

the number and description of additional workmen
to be employed, and the quantity and description of

additional materials or implements to be supplied,

the said A. B., his executors or administrators,

shall forth\yith employ in the said works such addi-

tional number of workmen, and shall forthwith

bring upon the premises such additional quantity

of materials or implements for the said works ; and

that in case he shall refuse or neglect for the space

of seven days to comply with any such notice qr

request, it shall be lawful for the said W. M., or

other architect or surveyor as aforesaid, to dismiss

and discharge the said A. B., his executors or

administrators, from the further execution of the

said works, and lor the said E. F., his executors,

administrators or assigns, to employ some other

person to complete the same ; and that in such case
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the sam agreed to be paid to such other person to

complete the said works (such sum being approved

by the said W. M., or other architect or }^urveyor

as aforesaid) shall be deducted from tln^ said sum
-of $ , and the balance, after making any other

deductions which the said E. F., his exccntors, ad-

ministrators or assigns, shall be entitled to make
under this agreement, shall be paid by the said E. F.,

his executors, administrators or assigns, to the said

A. B.; his executors or administrators, in full for the

work done by him or them, at the expiration of two

months after he or they shall have been so dis-

charged as aforesaid : And it is hereby further

agreed by and between the parties hereto, that all

the materials brought upon the said piece of ground

for the purpose of being used in the said buildings,

-except such as shall be disapproved of by the said

W. M ., or other architect or surveyor as aforesaid,

«hall, immediately they shall be brought upon the

said premises, become the property of the said E.

F., his executors, administrators or assigns, and

shall be used in the said works.

And the said E. F. doth hereby, in consideration

of the works so agreed to be done by the said A.

B., agree with the said A. B., his executors, admin-

istrators and assigns, that he, the said E. F., his

executors, administrators or assigns, will pay to

the said A. B., his executors, administrators or

assigns, the said sum of $ , in manner fol-

lowing, that is to say : the sum of ^ within one

week after the said W. M., or other architect or

surveyor as aforesaid, shall have certified in writing
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to the said E. F., his executors^ administrators or

assigns, under his hand, that work to the value of

$ has been done under this agreement and the

further sum of $ within one week after the said

W. M , or other architect or surveyor shall have

certified as aforesaid that further work to the value

of $ has been done under this agreement, and

so on shall pay J for every ^ worth of work

so certified as aforesaid, until the whole of the said

works shall be finished, and shall pay the balance

remaining unpaid within one month after the said

works shall have bf en completed and finished to

the satisfaction of the said W. M., or such other

architect or surveyor, and the said W. M., or such

other architect or surveyor, shall have certified to

the said ^. F., his executors, administrators or

assigns, that the said works have been completed

and finished to his satisfaction. Provided always,

and it is hereby further agreed by the parties hereto,

and particularly by the said A. B. and C. D., that

if the said E. F., his executors, administrators or

assigns, shall at any time be desirous of making^

any alterations or additions in the erection or exe-

oution of the said dwelling-house, offices and other

works, then and in such case, the said A. B., his

exefcutors or administrators, shall make and execute

such alterations and additions to the satisfaction of

the said W. M., or such other architect or surveyor

;

and the sum or sums of money to be paid or

allowed between the said parties in respect of such

alterations and additions shall be settled and ascer-

tained by the said W. M., or such other architect or
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surveyor, whose determination shall be final. Pro-

vided always, and it is hereby further agreed, that

in the settling and ascertaining the said sum or

sums of money, the said W. M., or such other archi-

tect or surveyor, shall not include any charge for

day work, unless an account thereof shall have been

delivered to the said E. F., his executors, adminis-

trators or assigns, or the aid W. M., or such other

architect or surveyor, at the end of the week in

which the same shall have been performed. Pro-

vided also, and it ib hereby further agreed, that no

such alteration or addition shall release the said

A. B. and C. D., their executors or administrators,

or any or either of them, from the observance and

performance of the agreements herein^ contained on

the part of the said A. B., his executors or admin-

istrators, to be observed and performed, so far as

relates to the other parts of the said dwelling-house,

offices and works; but that the same agreements

«hall in all respects be observed and performed in

like manner as if no.such alteration or addition had

been directed. Provided also, and it is hereby

agreed, that if the said W. M. shall die, or cease to

act as the surveyor and architect of the said E. F.,

his executors, administrators or assigns, and the

said A. B., his executors or administrators, shall be

dissatisfied with the surveyor or architect for the

time being, appointed by the said E. F., his execu-

tors, administrators or assigns, in the room of the

«aid W. M., then it shall be lawful for the said A.

B., his executors or administrators, at his own
expense to employ a surveyor or architect on his
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behalf in the adjustment of the accounts, to act with

the surveyor or architect for the time being of the

said E. F., his executors, administrators or assigns ;

and in case of disagreement between such two sur-

veyors or architects, they shall be at liberty to

nominate a third ; and the said three surveyors or

architects or any two of them, shall and may exer-

cise all the powers and discretion which the said

W. M. could or might have exercised under or by

virtue of these presents if he had lived or continued

to act as the surveyor or architect of the said E. F.,

his executors, administrators and assigns. And it

is hereby further agreed that if the said A. B., his

e:3[ecutors or administrators, shall so employ a sur-

veyor or architect on his or their behalf, he shall be

nominated within ten days after the said A. B. shall

be informed of the appointment of the surveyor or

architect so appointed by the said E.F., his executors

administrators or assigns, and notice in writing of

such nomination by the said A. B., his executors

or administrators, shall forthwith be given to the

said E. F., his executors, administrators or assigns.

In witness whereof the parties to these presents

have hereunto set their hands and seals the day

and year first above written.

A. B. {h. s.)

Signed, sealed and delivered C. D. (l. s.)

in the presence of E. F. (l. s.)

Y. Z.

THE SCHEDULE ABOVE REFERRED TO.

{Here copy the Specification.)
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Sub-Contract between a Builder and a Carpenter.

39

An agreement made the day of 18 ,

Between A. B., of, &c., {Builder) and G. H., of,

8lc., (Carpenter),

Whereas, the said A. B., hath entered into a

contract with E. F., of, &c., to erect a dwelling-

house and offices according to certain plans, eleva-

tions and specifications referred to in said contract,

under the superintendence of W. M., or other archi-

tect of the said E. F., which contract is dated the

day of ; Now it is hereby agreed that

in consideration of the sum of J to be paid

by the said A. B., his executors or administrators,

to the said G. H., his executors or administrators,

as hereinafter mentioned, the said G. H., his exe-

cutors or administrators, will do all the carpenter's

work necessary to be done for the completion of the

said contract in the manner, within the time, and

according to the plans and specifications mentioned

and referred to in the said contract, and will pro-

vide all materials and implements necessary for

the performance of such work, and will in all things

abide by, perform, fulfil and keep the terms and

stipulations of the said contract, so far as the same

are applicable to such carpenter's work. And it

is further agreed that in case the said A. B., his

executors or administrators, shall become liable

under the said contract to pay any damages or pen-

alty by reason of the default or delay of the said G.

H., his executors or administrators, in the perform-

ance of the work agreed to be performed by him,
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then that the said G. H., his executors or adminis-

trators shall pay to the said A. B., his executors or

administrators, the amount of such damages or pen-

alty, and that in case the said W. M., or other

architect appointed to superintend the works under

the said contract shall disapprove of the work done

by the said G. 11., his executors or administrators,

or the materials used by him, or the manner in

which such work is done, or in case the said G.

H., his executors or administrators, shall refuse or

neglect forthwith or request by the said W. M., or

other architect p.a aforesaid, to re-execute such work
with the materials and in the manner required by

the said W. M., or other architect as aforesaid, it

fihall be lawful for the said A. B., his executors or

administrators, to dismiss and discharge the said

G. H., his executors or administrators from the

further performance of such work, and employ

some other person to complete the same, and to

deduct the costs of such completion from the sum
which would otherwise be payable to the said G.

H., his executors and administrators, under this

agreement. In consideration whereof the said A.

B., agrees to pay to the said G. H., his executors or

administrators, the sum of $ in manner follow-

ing, that is to say : 75 per cent, of the contract

price for the work done by the said G. H., his

executors or administrators, during any week, on

the Saturday in every week during the continuance

of the said works, and the balance within one

month after the completion of the said dwelling

house and offices.

\
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In witness whereof, the said parties to these pre-

sents have hereunto set their hands and seals, the

day and year first above written.

Signed, sealed and delivered

in the presence of A. B. [l. s.]

Y. Z. G. H. [l. s.]

[Note.—Thh form of sub-contract may be

iidapted to any particular work on a buildings as

bricklayers^ painters'' y S^c]

Bond from a Builder and two Sureties for the due per-

formance of a Contract.

Know all men by these presents, That J, A. B.,

(builder) J of, &c., am held and firmly bound unto

E. F., of, &c., in. the penal sum of ^1,000, lawful

money of Canada, and that we, G. H., {surety)^ ol,

&c., and J. K., {other surety)^ of, &c., as the sure-

ties for the said A. B., his executors and adminis-

trators, are severally and respectively held and

firmly bound to the said E. F., in tne penal sum of

$1,000 each, lawful money aforesaidj all the said

several sums to be paid to the said E. F., or his

certain attorney, executors, administrators or as-

signs, for which payment to be well and truly made
by me the said A. B., I, the eaid A, B., bind myself,

my heirs, executors and administrators, and every

of them, firmly by these presents, and for which

several payments to be well and truly made by us,

the said G. H. and J. K., respectively, we the

said G. H. and J. K., respectively, bind ourselves

respectively, and our respective heirs, executors and



42 CABINET LAWYER.

administrators, and every of them, firmly by these

presents. Sealed with our seals. Dated this

day of 18 .

Whereas, the above boanden A. B., (builder), ha»

entered into a contract and agreement in writing

with the said E. F., dated the day of

18 , whereby he, the said A. B., has contracted

and agreed with the said E. F., to do the whole of

the works in erecting and completely finishing a

certain dwelling-house and premises, with the out-

buildings belonging thereto, in every respect agree-

ably to the drawings, agreements, conditions,

clauses and particulars, mentioned, specified and

contained in a certain paper, writing or specifica-

tion annexed to the said contract.

And whereas, at the time of entering into such

agreement as aforesaid, the said A. B., and his

said sureties, the said G. H. and J. K., agreed to

execute the above written bond or obligation for

the due performance of the several works so con-

tracted to be done as aforesaid, according to the

specification aforesaid.

Now, therefore, the condition of the above written

bond or obligation is such that if the above bounden

A. B., his executors or administrators do and shall,,

within calendar months from the date of the

above written bond or obligation, do, perform, exe-

cute and completely finish, or cause to be done per-

formed, executed and completely finished, all and

singular the several buildings and works mentioned

and specified in the hereinbefore mentioned specifii-

catlon, conformably to the said specification in all
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respects whatsoever, and in a good and workman-
like manner : Then the -^ ove written bond or

obligation shall be void, but otherwise the same

shall remain in full force and virtue.

Signed, sealed and delivered

in the presence of A. B. [l. s.]

Y. Z. G. H. [l. s.]

J. K. [l. s.]

Contract to do Repairs, &c.\

An agreement made the day of 1^ >.

Between A. B., of, &c,, and C. I)., of, &c.

The said A. B. agrees to do all the works here-

under specified in the best and most workmanlike

manner, and to provide for such works all neces-

sary materials and things of the best quality, and to

complete and finish the said works on or before the

day of next, and in case the said works

shall not be finished on or before the said day

of , to pay or allow to the said C. D., out of

the monies payable under this agreement, the sum
of$ , for each day during which the said

works shall remain unfinished after the said

day of , and in case the said C. D. shall

require any additions or alterations to be made to>

the works hereunder specified, to execute such

additions and alterations in the best and most

workmanlike manner, with materials of the best

quality. And it is hereby agreed that in case any

additional works shall be required by the said C-
D., or in case the said C. D. shall delay the execu-

tion of the said works, the said A. B., shall have-
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K !<',

9uch additional time for the performance of the

said works after the said day of , as

shall be equivalent to the time consumed in the

execution of such additional works, or to the time

during which the said C. D. shall have delayed

the said works, and that the payments for non-com-

pletion as aforesaid, shall not be payable until after

the expiration of such additional time. And it is

hereby further agreed that materials brought upon

the premises of the said C. D., for the purpose of

being used in the said works, shall, if of proper

description and quality, immediately become the

property of the said C. D. And the said C. D.

agrees to pay to the said A. B., for the said works,

the sum of $ , within one week after the same

shall be finished.

Witness the hands of the sai^J parties.

Signed in the presence of A. B.

Y. Z. C. D.

Agreement for Sale of Merchants' Stock.

Thid agreement made the day of 18 ,

Between A. B., of, &c., merchant, of the one part,

tind C. D., of, &c., merchant, of the other part.

The said A. B. agrees to sell, and the said C. I).

agrees to buy, all the stock of goods, wares and

merchandise, now being in and upon the store

occupied by the said A. B. at aforesaid, at

the invoice price thereof (or at the sum ofZ or

otherwise as agreed upon) an account of such goods,

wares and merchandise being taken by the parties

hereto in the presence of each other. [And it is
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hereby agreed that any of the said goods, wares or

merchandise, which may be damaged, shall be ap-

praised and valued by three disinterested persons,

each of the parties hereto selecting one of such per-

sons and the two so selected appointing the third,

and that the price set upon such damaged goods,

wares and merchandise, by the said three persons,

or any two of them, shall be substituted for the

invoice price thereof, and that within ten days after

the value of the said goods, wares and merchandise,

shall have been ascertained as aforesaid, the said

C. D. shall pay the amount thereof to the said

A. B.] And the said A. B. agrees to make, exe-

cute and deliver unto the said C. D., a good and

sufficient bil,' of sale of the said goods, wares and

merchandise, and to give to the said C. D. quiet

and peaceable possession thereof upon payment to

him, the said ^A . B , by the said C. D , within the

time before specified of the invoiced [or appraised]

value as aforesaid.

Witness, &c., (complete as in lastform.)

[If desiredy thu clause for appraising damagid
goods can he made applicable to the entire stock.

The clause between brackets will be left out if a

fixed sum is agreed on.]

Agreement for Sale of Grain.

Memorandum of agreement made the day of

18 , Between A. B., of, &c., of the one

part, and C. D., of, &c., of the other part. The said

A. B. agrees to sell to the said C. D. five thousand
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bushels of wheat, to be delivered to the said C. 1).,

al,
[ ] on or before the first day of January

next, free of all charges, at the price or sum of

per bushel. And the said C. D. agrees to purchase

the said vhcat, and to pay therefor at the rate

aforesaid, upon delivery as aforesaid. And the

said A. B. hereby guarantees and warrants the said

wheat to be good, clean and merchantable grain.

Witness the hands of the said parlies.

Signed in presence of A. B.

Y. Z C. D.

CHAPTER III.

ARBITRATION.

InsteiQ of the ultimate remedy of an action at

law of|suit in equity, recourse is sometimes had for

the settlement of disputes to the more amicable ex-

pedient of arbitration. And in some transactions,

especially in articles of co-partnership between tra-

ders, it is usual to stipulate that if any dispute shall

arise it shall be referred to the determination of two

indifferent persons as arbitrators, or of their umpire,

who is usually, and very properly, required to be

chosen by the arbitrators before they proceed to take

the subject in question ifito consideration. And it
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is agiecd that the award in writing of the arbitra-

tors, or of their umpire in case of their disagree-

ment, shall be binding and conclusive on all par-

ties. It is generally also further provided, that in

case either party should neglect or refuse for a given

time to appoint an arbitrator, the arbitrator chosen

by the other party may make an award, which

shall be binding on both.

As the Courts of Law and Equity have full juris-

diction on all questions arising out of agreements

of any kind, it follows that they retain a jurisdic-

tion over matters which the parties themselves have

agreed should be referred to arbitration. Notwith-

standing, therefore, an agreement to refer disputes

to arbitration, either party may bring the matter

into Court ; although if the agreement should con-

tain an express covenant not to sue, and especially

if arbitrators be actually named, it seems that such

covenant may be effectually pleaded in bar to any

suit in equity. And without such a covenant, the

circumstances of the parties having agreed to refer

to arbitration will induce a Court of fkjuity to

pause before granting to any of them summary re-

lief on a point which they have expressly agreed to

settle by amicable means. If, however, one of the

parties should, notwithstanding his agreement, re-

fuse to name an arbitrator, the Court of Chancery

will not entertain a bill to compel him to do so,

neither will it substitute the Master for the arbltra-

ors ; for the Court acts only when it has it in its

power itself to execute the whole contract in the

terms specifically agreed upon.
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The reference of disputes to arbitration appears

to have been early adopted by Courts of Law, with

the consent of the parties to an action, in cases

where the matter in dispute could be more con-

veniently settled in this mode. A verdict was
taken for the plaintiff by consent, subject to the

award of an arbitrator agreed upon by the parties,

and the reference was made a rule of Court. This

plan is still continually adopted. The arbitrators

and the parlies to the reference by this means be-

come subject to the jurisdiction of the Court, which

has power to set aside any award which may
appear to have been given unjustly or through mis-

take of the law ; or, if the award be valid, its per-

formance may be enforced by the Court. In ord^r

to extend the benefits of this mode of submission to

arbitration to all cases of controversies between

merchants and traders or others concerning matters

of account or trade or other matters, an act of Par-

liament was passed in the reign of William the

Third, intituled "An Act for determining the differ-

ences by Arbitration" (9 & 10 W. III. c. 15). This

Act empowers all merchants and traders and others

desiring to end by arbitration any controversy for

which there is no other remedy but by personal

action or suit in equity, lo agree that their submis-

sion of their suit to the award or umpirage of any

person or persons shall be made a rule of any of

Her Majesty's Courts of Record which the parlies

shall choose. And it provides that in case of diso-

bedience to the arbitration or umpirage to be made
pursaant to such submission, the party neglecting
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or refusing to perform and execate the same, or any

part thereof, shall bo subject to all the penalties of

contemning a rule of Court when he is a suitor or

defendant in such Court. And the process to be

issued accordingly shall not be stopped or delayed

in its execution by any order, rule, command or

process of any other Court, either of law or equity,

unless it shall be made appear on oath to such

Court that the arbitrators or umpire misbehave

themselves, and that such award, arbitration or um-

pirage was procured by corruption or other undue

means, it is also further provided that any arbitra-

tion or umpirage procured by corruption or undue

means shall be judged void, and be set aside by

any Court of Law or Equity, so as complaint of

such corruption or undue practice be made in the

Court where the rule is made for submission to

such arbitration or umpirage, before the last day of

the next term after such arbitration or umpirage is

made and published, to the parties.

Previously to a recent statute, either party might

have revoked his submission, and thus determined

the authority of the arbitrators ; and this may slill

be done, if the submission relate to criminal mat-

ters, which are not within the statute. But it is

now enacted (Con. Stat. U. C, c. 22, s. 179) that

the power and authority of any arbitrator or umpire,

appointed by or in pursuance of any rule of Court

or Judge's order, or order of nisi prius, in any action,

or by or in pursuance of any submission to reference

containing an agreement that such submission shall

be made a rule of any of Her Majesty's Courts of

/J
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Record, shall not be revocable by any party to such

reference without the leave of the Court by which

such rifle or order shall be made, or which shall be

mentioned in such submission, or by leave of a

Judge. And the arbitrator or umpire is empow-

ered and required to proceed with the reference

notwithstanding any such revocation, and to make
such award although the person making sucn revo-

cation shall not afterwards attend the reference.

And the Court, or any Judge thereof, may, from

time to time enlarge the term for any such arbitrator

making his award. The Court, or any Judge, is

also empowered under any such reference, by rule

or order to command the attendance and examina-

tion of witnesses, or the production of any docu-

ments. And if in any rule or order ofreference, or in

any submission to arbitration containing an agree-

ment that the submission shall be made a rule of

Court, it shall be ordered or agreed that the wit-

nesses upon such reference shall be examined upon

oath, the arbitrator or umpire, or any one arbitrator,

is authorized and required to administer an oath to

such witnesses, or to take their affirmation in cases

where affirmation is allowed by law instead of

oath ; and any witness wilfully and corruptly giv-

ing false .evidence shall be deemed guilty of per-

jury, and shall be prosecuted and punished accord-

ingly. Bui an express order or agreement that the

witnesses shall be examined upon oath is not now
necessary ; for every arbitrator or other person, hav-

ing, by law or by consent of parties, authority to

hear, receive, and examine evidence, may adminis-
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ter an oath to all such witnesses as are legally

called before them respectively.

The authority of arbitrators is liable to be deter-

rained not only by a revocation of the submission,

but also by the death of either of the parlies pre-

viously to the making of the arvard. In ord^r to

obviate this inconvenience, it is now usual to insert

in the order or rule of Court, by w hich reference is

made to arbitration, a provision that the death of

either of the parties shall not operate as a revoca-

tion of the authority of the arbitrators, but that the

award shall be delivered to the executors or ad-

mJr'^trators of the parties, or either of them, in case

oi ;> • or his decease. And the same stipulation

ma^ \^ effectually made in a submission to arbitra-

tion by private agreement.

When no time is limited for the making of the

award, it must be made within a reasonable time
;

but if a given time be limited, the award must be

made within that time, unless the time for making

it be enlarged. And if the award is required to be

made and ready to be delivered to the parties by a

certain day, it will be considered as ready to be

delivered if it be made, unless the arbitrators should

fail to deliver it to either of the parties, on request

made for that purpose, on the last day. The sub-

mission to arbitration frequently contains a power

for the arbitrators or umpire to enlarge the time for

making the award; and in this case the time may
be enlarged from time to time by such arbitrators

or umpire, provided the enlargement be made on or

before the expiration of tlie time originally limited
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for making the award. And if the submission be

made a rule of Court, then, whether the arbitrators

or umpire have power to enlarge the time or not,

the Court or a Judge thereof, has power to enlarge

the time under the provisions of the statute above

mentioned. And should no enlargement be fo>

mally made, yet the parties may, by continuing their

attendance on the reference, or by recognizing the

proceedings under it, virtually empower the arbi-

trators or umpire to make a valid award subse-

quently to the time originally limited.

In proceeding in the business of the arbitration,

the arbitrators are bound to require the attendance

of the parties, for which purpose notice of the meet-

ings of the arbitrators should be given to them. But

if either party neglect to attend either in person or

by attorney after due notice, the arbitrators may
proceed without him. In taking the evidence the

arbitrators are at liberty to proceed in any way
they please, if the parties have due notice of their

proceedings, and do not object before the award is

made. But in order to obviate any objection, they

ought to proceed in the admission of evidence ac-

cording to the ordinary rules of law. The award

should be signed by the arbitrators in ea?h other's

presence, and when made it must be both certain

and final. Thus, if the award be that one pariy

enter into a bond with the other for his quiet enjoy-

ment of certain lands, this award is void for un-

certainty ; for it does not appear in what sum the

bond should be. On the question of finality many
cases have arisen. If the arbitrators be empowered
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<o decide all matters in difference between the par-

ties, the award will not necessarily be wanting in

finality for not deciding on all such matters, unless

it appear to have been required that all such matters

should be determined by the award. If the awavd

reserve to the arbitrators, or give to any other pet-

son, or to one of the parties, any further authority or

<liscretlon in the matter, it will be bad for want of

.finality. And if the award be that any stranger to

the reference should do an act, or that money should

be paid to, or any other act done in favor of, a stran

ger, unless for the benefit of one of the parties, such

award will be void. An award, however, may be

partly good and partly bad, provided the bad part is

independent of and can be separated from that which

is good. But if by reason of the invalidity of part of

Ihe award, one of the parties cannot have the advan-

tage intended for him as a recompense for that which

he is to do, according to that part of the award which

would otherwise be valid, the whole will be void.

If it should appear on the face of the award that the

arbitrators, intending to decide a point of law, have

fallen into an obvious mistake of the law, the award

will be invalid. But where subjects involving

questions both of law and fact are referred to arbi-

tration, the arbitrators may make an award accord-

ing to what they believe to be the justice of the

•case, irrespective of the law on any particular

point.

When the submission to arbitration is not made
the rule of any other Court, the Court of Chancery,

according to the ordinary principles of equity, baa
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power to set aside the award for corruption or other

miscondact on the part of the arbitrators, or if they

should be mistaken in a plain point of law or fact.

If the submission be made a rule of Court under

the above mentioned statute of Wm, III., the Court

of which it is made a rule has power to set aside

the award, not only on the grounds of corruption

or undue practice mentioned in the act, but also

for mistakes in point of law ; and no other Court

has a right to entertain any application for this pur-

pose. The application to set aside the award
must, however, be made within the time limited by

the act. But although the time limited by that

statute may have expired, yet, if there be any de-

fect apparent on the face of the award, the Court

will not assist in carrying it into effect by granting

an attachment for its non-performance. If the sub-

mission to arbitration be made by rule or order of

the Court in any cause independently of the statute,

theXourt still retains its ancient jurisdiction of set-

ting aside the award on account either of miscon-

duct of the arbitrators, or of their mistake in point

of law. In analogy, however, to the practice under

the statute of Wm. IIL, the Court in ordinary cases

requires application for setting aside the award to

be made within the time limited by that statute

;

but upon sufficient grounds it will grant such an

application, though made after the expiration of

that time. Sometimes power is reserved to the

Court to refer the matter back to the arbitrators for

further examination, in the event of any application

being made to the Court on the subject of the
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award. In this case the application must be made
within the same time as an application to set aside

the award*

If an umpire be appointed, his authority to make

an award commences from the lime of the disa-

greement of the arbit-'^tors, unless some other pe-

riod be express.' Iixtv, and if, after t i. 'isagree-

ment of the arbitrators, he make an award before

the expiration o( the time given to the arbitrators to

make their award, such award will nevertheless be

valid. The umpire must be chosen by the arbitra-

tors in the exercise of their judgment, and must not

be determined by lot, unless all the parties to the

reference consent to his appointment by such means.

In order to enable him to form a proper decision,

he onght to hear the whole evidence over again,

unless the parties should be satisfied with his de-

ciding on the statement of the arbitrators. And the

whole matter in difference must be submitted to

his decision, and not some particular points only

on which the arbitrators may disagree.

An award for the payment of money creates a

debt from one party to the other, for which an action

may be brought in any Court of law. But when
the award is made a rule of Court, iis performance

may be enforced by execution. And where the

reference is made by order of the Court of Chan-

cery, or where the award requires any act to be

done which cannot be enforced by an action at

law, equity will decree a specific performance.

It often happens that the matters to be referred

are of too complicated a nature to admit of a suc-

..'ji]
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cessfal carriage without the intervention of a pro-

fessional man. The foregoing observations and
following forms are not intended to apply to any

such cases: they are meant for plain and simple

cases only.

Arbitration Deed.

This Indenture, made the day of
,

18 , Between A. B., of, &c., of the one

party and CD., of, &c., of the other part. Whereas,

certain differences have arisen between the said

A. B. and the said C. D., respecting, &c., [here

state concisely the subject-matter in disputey or, if

all matters in difference are referred, you had better

not state such subject-matter at all] : and it is

agreed by and between the said A. B. and C. D. to

refer the said differences [or all matters indifference

between them] to the award, order, final end and

determination of U. V., of, &c , and X. Z., of, &c.,

arbitrators, nominated by the said A. B. and C. D.,

respectively ; and in case they disagree about mak-

ing an award, or fail to make an award, before the

day of next, then to the award, umpirage,

final end and determination of such umpire as the

said arbitrators shall by writing under their hands,

endorsed on these presents, before they enter upon

the consideration of the matters referred, nominate

and appoint.

Now this indenture witnesseth that they, the said

A. B. and C. D., do, and each of them for himself,

severally and respectively, and fur his several and

respective heirs, executors and administrators, doth
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covenant, promirie and agree with and to each other,

Ills executors and administrators respectively, that

the said differences [or all matters in difference]

between the said A. B. and C. D., be forthwith

referred to the award, order, arbitrament, final end,

and determination of the said U. V. and X. Z. ;

and in case they disagree about making an award,

or fail to make an award, before the. day of

next, then to the award, umpirage, final end and

determination of such umpire as the said arbitra

tors shall, by writing under their hands, endorsed •

on these presents, before they enter upon the con-

sideration of the matters referred, nominate and

appoint : so as the said arbitrators or umpire do

make and publish his or their award or umpirage

in writing under his or their hands of and concern-

ing the premises, ready to be delivered to the

parties or to either of them, or, if they or either of

them shall be dead before the making of the award
or umpirage, to their respective personal represen-

tatives who shall require the same, on or before the

day of next, or on or before any other

day to which the said arbitrators or umpire shall,

by writing signed by him or them, endorsed on

these presents, from time to time enlarge the time

for making such award or umpirage ; and that the

said A. B. and C. D. respectively, and their respec-

tive executors and administrators shall and will

perform, fulfil and keep the said award or umpirage

BO to be made as aforesaid, and that the death of

either of the said parties shall not operate as a

revocation of the power and authority of the said
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art ..rators or umpire to make said award or umpi-

rage ; and that all costs and charges of this refe-

rence and of the said award shall be in the discre-

tion of the said arbitrators or umpire, who shall

dirt'ct and award by whom and to whom and in

what manner the same shall be paid : And, further,

that the said A. B. and C. D., and each of them,

shall and will produce unto and depoi<it with the

said arbitrators or umpire all deeds, books, papers,

evidences and writings touching or relating to the

matters in difference in their respective possessions

or power as the said arbitrators or umpire shall

think fit : And that each of them shall and will

submit to be examined upon oath, if thought neces-

sary by the said arbitrators or umpire, and will, as

far as in ihem lies respectively, do all such other

acts and things as the said arbitrators or umpire

shall require for the better enabling him or them to

make the said award : And, further, that if either

of the said parties shall obstruct or prevent the said

arbitrators or umpire from making an award by

affected or wilful delay, or by not attending after

reasonable notice, and without such excuse as the

said arbitrators or umpire shall be satisfied with

and adjudge to be reasonable, it shall be lawful

for the said arbitrators or umpire to proceed ex

parte : And, further, that neither of them, the said

A. B. and G. D., shall and will prosecute any action

or suit in any Court of Law or Equity against the

other of them, of and concerning the premises, until

the said award be made and published : And fur-

ther, that this submission may be made a rule of
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Her Majesty's Court of
[ ] if that Court shall

80 please : And, further, that the said arbitrators or

umpire shall take the said arbitration at
[ ]

aforesaid, and shall have power to call for and

examine air witnesses upon oath, and have the

assistance of accountants in adjusting and ascer-

taining the state of the accounts of the said parties

in difference.

In witness whereof, the said parties to these pre-

sents have hereunto set their hands and seals, the

day and year first above written.

Signed, sealed and delivered

in the presence of A. B. [l. s.]

E. F. C. D. [l. 8.]

Another Form.

This Indenture, made the day of

18 , Between A. B., of, &c., of the first

part, and C. D., of, &c., of the second part.

Whereas, disputes and differences have arisen,

and are now depending, between the said parties

of the first and second parts in reference to [slate

maiiers in dispute], and in order to put an end

thereto, and to obtain an amicable adjustment there-

of, the said parties of the first and second parts

have respectively agreed to refer the same to the

award, order, arbitrament, final end and determina-

tion of U. v., of, &c., and X. Z., of, &c., arbitra-

tors, indifferently chosen, by and on behalf of the

said parties respectively : And in the event of the

said two arbitrators hereby appointed not being

able to agree within one month from the date of
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these presents upon their said award, then it shall

and may be lawful for them to appoint some fit per-

son as third arbitrator, by a memorandum, in writ-

ing, under their hands, to be endorsed on these

presents ; and the award of any two of them shall

be final and conclusive, both at law and in equity,

upon both of the said parties hereto : such award to

be made in writing on or before the day of

next.

Now this Indieiiture witnesseth, that the said

parties hereto do, and each of them doth, each for

himself severally and respectively, and for his and

their respective heirs, executors and administra-

tors, covenant, promise and agree, to and with each

other, his and their heirs, executors and adminis-

trators, well and truly to stand to, obey, abide by,

observe, perform, fulfil, and keep the award, order,

arbitrament and final determination of the said ar-

bitrators hereby appointed ; or, in the event of it

having been necessary to appoint such third arbi-

trator as aforesaid, to stand to, obey, abide by,

observe, perform, fulfil and keep the award, order,

arbitrament, and final determination of any two of

them of and concerning the premises aforesaid or

any thing in any manner relating thereto, so as

such award be made in writing, under their hands,

or under the hands of any two of them (in the event

of any such appointment as aforesaid), on or before

the day of next.

And it is hereby agreed, that the said arbitrators

shall be at liberty, by writing, under their hands, or

the hands of any two of them, respectively endorsed
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on these presents, to enlarge the time for making

the said award when and as often and to such times

as they shall think fit. And also, that all the costs

and charges attending the said arbitration shall be

in the discretion of the said arbitrators hereby ap-

pointed, or in the event of such appointment of a

third arbitrator as aforesaid, of any two of them so

making their award as aforesaid, and shall be paid

and satisfied pursuant to their award. A id also,

that these presents may be made a rule <if Her

Majesty's Court of Queen's Bench or Common
Pleas, at Toronto.

And for the full performance of the said award

so to be made as aforesaid, the said parties here' ^

bind themselves, severally and respectively, th< ir

several and respective heirs, executors and adniinis>

trators, each to the other of them respectively, in

the penal sum of
[ ] lawful mone^ of Canada,

tirmly by these presents.

In witness whereof, the said parties to these pre*

sents have hereunto set their hands and affixed

their seals, the day and year first above written.

Signed, sealed and delivered

in the presence of A. B. [l.s.]

E. F. C. D. [l.s.]

Arbitration Bond,

Know all men by these presents. That I, A. B.,

of, &c., am held and firmly bound toC. D., of, &c.,.

in the penal sum of [ ] of lawful money of

Canada, to be paid to the said C. D., or to his cer-

tain attorney, executors, administrators, or assigns,,
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.M

for which payment to be well and truly ptiade I

bind myself, my heirs, executors, and administra-

tors firmly by these presents.

Sealed with my seal. Dated this day of

, 18 .

Whereas disputes and difierences have arisen,

and are now pending, between the above-bounden

A. B. and the said C. D. touching and concerning

[state subject-matter in dispute as in derd.]

And whereas the above-bounden A. B and the

«aid C. D. have agreed to refer such disputes and

differences, as well as all actions, suits, controver-

sies, accounts, reckonings, matters, and things in

any wise relating thereto, to the award, arbitra-

ment and determination of U. V. and X. Z., arbi-

trators nominated, appointed and chosen, as well

by and on the part and behalf of the above-bounden

A. B. as of the said C. D., and who have consented

and agreed to accept the burthen of the said arbi-

tration.

Now, the condition of the above-written bond or

obligation is such, that if the above-bounden A. B.

do and shall well and truly submit to, abide by,

and perform, the award, arbitrament and determi-

nation of the said arbitrators so nominated, ap-

pointed and chosen as aforesaid, touching and con-

cerning the matters in dispute between the above-

bounden A. B. and the said C. D. and so referred

to them, the said arbitrators as aforesaid (provided

such award be made in writing under the hands

and seals of the said arbitrators, ready to be de-

livered to the said parties, or such of them as shall
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apply for the same, on or before the day of
,

one thousand eight hundred and ) : Then this

obligation shall be void, otherwise to be and remain

in full force and virtue. And the said obligor

hen >y consents and agrees that this Bond of Sub-

mission and the Award to be made thereunder shall

aiid may be made a Rule of Court of any of the

Su|i»>rior Courts of this Province.

Signed, sealed and delivered

in the presence of A. B. [i..s.]

E. F.

[Note.—A similar bond must he executed by

C. />., substituting C. D. for A. B. wherever it

occurs.]

Appointment of an Umpire.

We, the within-named U. V. and X. Z., do here-

by nominate and appoint U. U., of , to be

umpire between us in and concerning the matters

in difference within referred [on condition that he

do, within days from the date hereof, by some
writing under his hand, accept the umpirage].

Witness our hands this day of , 18 .

U. V.

Witness, W. W. X. Z.

[Note.—The foregoing appointment should be

endorsed on the arbitration deed or bond.

Enlargement of Time for Making Award.

We, the undersigned arbitrators, by virtue of the

power to us given for this purpose, do hereby ftp-
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,fta

paint, extend, and [ifa second ehlargement, " far-

ther"] enlarge the time for making our award until

the day of neXi, on or before which said

day our award in writing of and concerning th&

matters in difference within mentioned and referred

to us shall be made and published.

In witness whereof, we have set our hands the

day of , 18 .

Witness, A. B.

W. W. C, D.

Note.—Theobseroation appended to l?ie lastform
apply to this and the two next forms]

.

Enlargement of Time hy the Parties.

We, the within-named A. B. and C. D , for our-

selves severally and respectively, and for our several

and respective heirs, executors and administrators,

do hereby give, grant and allow unto the within-

named arbitrators further time for making their

award of and concerning the several matters within

referred to them, until the day of next.

In witness whereof, we have hereunto set our

hands [or^ if the submission was by bond or deedy

aayy **our hands and seals"], the day of

18 .

Signed, [or Signed scaled and delivered]

in the presence of A. B. [l.s
]

W. W. C. D [l.s.]

Appointment of Third Person as Additional Arbitrator..

We, the within-named U. V. and X. Z , do by

this memorandum under our hands [made before



ARBITBATIOX. 65

we enter or proceed on the arbitration within men-

tipned] nominate and appoint Mr. X. Y., of ,

the third person or arbitrator, to whom, together

with ourselves, all matters in difference between

the said parties within mentioned shall be referred,

according to the tenor and effect of the within

submission.

Witness our hands this day of , 18 .

Signed in the presence of U. V.

Oath to he administered hy Arbitrator to a WitnesM,

You shall true answer make to all such questions

as shall be asked of you by or before me touching

or relating to the matters in difference between

A. B. and C. D. referred to my award [or " to the

award of myself and G. H."], without favor or

affection to either party; and therein you shall

speak the truth, the whole truth, and nothing but

the truth. So help you God.

Appointment hy Arbitrator for attendance before him.

I appoint , the day of next,

• at o'clock in the evening, at , for

proceeding in this reference. Dated the

A. A.

( The arhitrator'^s signa'

ture, or the signature

ofone or more ofthem^

ifmore than one,)

B.

V.

D.

day of , 18

To Messrs. A. B. and

'

C. D., and their^e-

speclive attorneys or •

agents, and all others

whom it may concern.^
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iVemptof^ A^tpointment for the same purpoie.

1 appoint , the day of instant [or

"nexf*j , at o'elock in the noon pre-

cisely, at
, ,

peremptorily to proceed upon and

conclude the reference now pending before me be-

tween A» B. and C. D. : And I hereby give notice^

that in case of non-attendance of either party, I shall

nevertheless proceed, and immediately make my
award. Dated the day of , 18 .

E. F., Arbitrator.

To Messrs. A. B. and C. D., and their respective

Attorneys or agents, and all others whom it may
concern.

General Form of Awatd,

To all to whom these presents shall come, I,

A. A., of, &c., send greeting : [&c. proceed to re-

cipe the instrument by which the parties referred to

arbitrationj and so much of its terms as may be

essential to show the authority of the arbitrator or

umpire with respect to the subject-matter of refer-

erice, and the time, power of enlargement, and man-
ner ofmaking the award. Thus if it be by inden-

ture, the recital may be as follows : Whereas by an

Indenture bearing date, &c., and made between, &c.,

reciting that various differences had arisen, &c.,"

so stating alt thai may be material to warrant the

following award, and then proceed thus :] Now
know ye that J, the said A. A., having taken upon
myself the burthen of the said arbitration, and hav-

ing heard and duly considered all the alle^ rtions

,%_„
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and evidence of the said respective parties of and

concerning the said matters in difference so referred

as aforesaid, do make this my award in writing of

and concerning the said matters in difference so

referred, and do hereby award, order, determine

and direct that [&c. conclude with a distinct stale-

ment of the arbitrator's decision on all the points

referred to him].

In witness whereof, I have hereunto set my hand

this day of 18 .

Signed in presence of A. A.

W. W.

Award where the Submission was hy mutual Bends.

To all to whom these presents shall come, I, A.A.,
of &c., send greeting : Whereas on » hy a
bond made and sealed with the seal of G. D., of^

&c., he became held and firmly bound unto A. B.,

of, &c.. in the penal sum of $ : And whereas

on the day and year aforesaid the said A. B., by
another bond sealed with his seal, became held and
firmly bound unto the said C. D. in the like penal

sum, with conditions written under the said several

bonds that the said A. B., his heirs, executors and
administrators, and the said C. D., his heirs, exe-

cutors and administrators, should well and truly

stand to, abide by, perform, fulfil, and keep the

award, order, and final end and determination of

me, A. A., an arbitrator indifferently named and

elected, as well on the part and behalfof the above-

bounden A. B., as the above-bounden C. D., to
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;

arbitrate, award, order, judge and determine of

and concerning [&c. here set out such parts of

the bond as bear upon the award, and state the

enlargement, if any]. Now, I, the said A. A.,

having taicen upon myself the burthen of the

said arbitration, and having heard and duly and

maturely weighed and considered the several alle-

gations, vouchers and proofs made and produced on

both sides, do in pursuance of the said submission

make and publish this my award of and concerning

the said premises in manner following ; that is to

say, I do award [&c.].

In witness, &c. {as in last form).

Signed in presence of A. A.

W. W.

! \

Award where the Submission was by Agreement^ and

stating an assent to an enlargement.

To all to whom these presents shall come, we
A. A., of, &c., and T. A., of, &c., send greeting:

Whereas, by a certain agreement in writing under

the hands of a. B., of, &c., and C. D., of, &c., bear-

ing date on or about the day of last,

reciting that [&c. here set out such parts of the

agreement as bear upon the award ;] And whereas

by an endorsement on the said agreement, bearing

date on or about the day of last under

the hands of all the said parties to the said agree-

ment, they the said parties mutually and recipro-

cally consented and agreed that the time for the

«aid arbitrator's making the said award should be
!

m4>M>
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enlarged to the day of then next, and

that they would in all other respects abide by the

terms of the said agreement. Now know ye that

we the said arbitrators having taken upon us the

burthen of the said reference, and having examined

all such witnesses as were produced before us by

the said parties respectively, and having fully weigh-

ed and considered all the ^ .legations, proofs and

vouchers made and produced before us, do award

[&c.].

In witness, &c., [as in preceding forms].

Signed in ihe presence of A. A.

W. W. T. A.

Clauses which may he inserted in an Award where they

suit the circumstances.

1. I award that C. D. do pay to A. B. the sum
of J within days after demand.

2. I award that A. B. do pay to C. D. the sum

ofjf , within days after demand.

3. I award and direct that C. D. do, within one

month after demand, pay to the said A. B. the sum
of $ , and that the said A. B. do, upon such

payment, deliver to the said C. D. a good and suffi-

cient conveyance in fee simple, free from incum-

brances of all arid singular, &c., [describe lands^,

4. I award and direct that the said A. B. do pay

to the said C. D. the sum of ^ , and that there-

upon the said A. B. and C. D. do execute and

deliver the one to the other good and sufficient

releases of all claims and demands which they may
have one against the other.
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6. I award that the costs of the reference and

award be paid by C. D. to A. B.

6. I award that each party bear his own costs of

the reference, and that the costs of the award be

paid by the said A. B. [or C. D., or in equal por-

tions by the said A. B. and CD].
' 7. I award and direct that the said C. D. do pay

to the said A. B., the costs incurred by the said A.

B., of, and incidental to, the reference and f -^^ard,

[when the arbitrator is to ascertain the amount add

thefollowing words] and I assess the amount of the

said costs of the said A. B., at ij^ , and the

costs of my award at $
8. And I further award and direct that the said

A. B. and C. D. do each bear his own costs of the

reference, and pay one-half the costs of the award,

and if either party shall, in the first instance, pay

the whole or more than half of the costs of the

award, the other party shall repay him so much of

the amount as shall exceed the half of the said costs.

9. I award and direct that one moiety of the

costs of the reference and award be borne and paid

by A. B., and the other moiety by C. D.

Ajfidavit of execution of Arbitration Bond.

County of , ) I, Y. Z., of, &c., make oath and

to wit : i say,

I . That I was present and did see the annexed

Arbitration Bond duly signed, sealed and delivered

by the therein named A. B., and that I am the sub-

scribing witness to the execution of the said bond.

Y. Z.
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Sworn before me at'

, in the county of

, tins day of

18 .

a Commissioner, &c., in B. R.

for the County of

If the affidavit is intended for use in a Court of

law, it must be entitled in the Court.

An affidavit of the execution of a submission by
«deed or otherwise, may be easily framed from tbe

:above.

Affidavit of execution of Award.

County of
> J '» W. W., of, &c., make oath

to wit : > and say,

1. That I was present and did see the within [x>r

annexed] award duly signed by the therein named
A. A. and T. A., and that I am the subscribing

witness thereto.

W.W.
Sworn, &c.,



CHAPTER IV.

ASSIGNMENTS.

An assignment, in its general acceptation, is the

transfer of any kind of property, whether real or

personal. The person makitig the assignment is

called the assignor ; he to whom the assignment is

made, the assignee.

An assignn.*;nt of hnd, or of any interest in land,

should be registered in the County Registry Oifice.

An assignment of goods and chattels, whetiier abso-

lute, as a bill of sale, or conditional, as a chattel

mortjiage, not accompanied by immediate delivery

and followed by an actual and continued change

of possession, requires to be filed in the o/fice of the

Clerk of the County Court of the county wherein

the goods are. See Con. Stat. U. C, c. 45, ss, 1-4.

An assignment requires to be executed with the

same formalities as other deeds. For a longer

notice of these formalities the reader may refer to

the chapter upon Deeds.

The following forms will be found to meet cases

of common occurrence. In matters of difficulty the

services of a professional man should be procured.
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Alignment of Agreement to Purchase.

{To be endorsed upon or annexed to the Original,)

Whereas, ihe within-named C. D. hath duly paid

to the within-named A. B. the sum of ^ , being

the amount of the first two instalments of the |[)ur>

chase money within mentioned, togetli r with all

interest upon such purchase money up to the

day of last, according to the terms and pro-

visions of the within-written articles, and there now
remains to be paid the sum of ^ only, by

equal annual instalments of } each, with in-

terest from the day of last. And whereas,

the said C. D. hath contracted and agreed with

E. F., of, &c., for the sale to him of the within-men-

tioned premises [and the improvements thereon]

and all his right and title thereto and estate and

interest therein under or by virtue of the within-

written agreement, at the price or sum of $ ,

but subject nevertheless to the payment by him,

the said E. F., his heirs, executors or administra-

tors, nnto the said A. B., his executors or adminis-

trators, of the said sum of ^ , residue of the

original purchase money aforesaid, and interest

thereon from the period aforesaid, at the times and

in manner within mentioned.

Now these presents witness, that in pursuance

of such agreement and in consideration of the sum
of $ , of good .^nd lawful money aforesaid, to*

him, the said C. D., in hand paid by th(! said E. F.

at or before the execution hereof, the receipt where-

of he, the said C. D., doth hereby acknowledg»3, he,.
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the said C. D^, liath sold, assigned, transferred, and

«et over, and by these presents dolh sell, assign,

transfer, and set over unto the said E. F., his heirs

and assigns, AH and singular the within mentioned

and described parcel or tract of land and premises,

and therein described as being lot No. , in

the concession of , together with all the

right, title, and interest of him, the said C. D. of,

in, and to the within-written articles of agreement

covenants and the lunds and premises therein re-

ferred to, [and all improvements thereon,] and all

benefit and advantage to arise therefrom, To hold to

the said E. F., his heirs, executors, administrators

and assigns, for his and their own use and benefit

forever.

And the said C. D. doth hereby make, ordain,

authorize, constitute, and appoint the said E. F.,

this heirs, executors, administrators, and assigns,

his true and lawful attorney and attorneys, irrevo-

cable for him, the said G. D., and in his name, but

for the sole use and benefit of the said E. F., his

heirs, executors and administrators, to demand,

sue for, recover and receive of and from the within-

named A. B., his heirs, executors or adninistra-

tors, 4ill such sum or sums of money and damages

as shall or may at any time or times hereafter

accrue or grow due to him, the said C. D., his

lieirs, executors, admistrators or assigns, under or

iby virtue of the said recited articles of agreement

and covenants, or any matter, clause, or thing

therein contained, by reason or on account of the

4)reach or default of him, the said A. B., his heirs,
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oxeoutors, or administrators, in relation thereto;

the said C. D. hereby also covenanting with the

said E. F., his heirs, executors and administrators,

that he hath not done or suffered, nor will he do or

suffer any act, matter or thing whereby the said

E. F., his heirs, executors or administrators, shall

or may be hindered or prevented from commencing

and prosecuting any action or actions, suit or suits

at law or in equity, for the recovery of any princi-

pal money or damages under or by virtue of the

said articles of agreement and covenants referred

to, or enforcing the performance of the said articles

of agreement, or obtaining such other satisfaction

as can or may be had or obtained for the same by

virtue thereof; And the said E. F. doth hereby, for

himself, his heirs, executors and administrators,

covenant with tho said C. D., his heirs, executors

and administrators, that he, the said E. F., his

heirs, executors or administrators, shall and will

well and truly pay to the said A. B., his executors

or administrators, the aforesaid sum of $ ,

residue of the purchase money aforesaid, and all

the interest thereon now or hereafter to become
due, by the instalments and at the times mentioned

and provided therefor in and by the said recited

articles of agreement, and therefrom shall and will

indemnify and forever save harmless the said C. D.,

his heirs, executors and administrators, and his and
their goods and chattels, lands and tenements, by
these presents.

In witness whereof the said parties to these pres-

ents have hereunto set their hands and seals.



76 CABINET LAWYER.

Signed, sealed and delivered

in the presence of

W. W.
C. D. [L.S.]

E. F. [L.S.]

Assignment of a Bond hy Endorsement.

Know all men by these presents, that for and in

consideration of the sum of J lawful money of

Canada, by E. F., of, &e., lo the within-mentioned

obligee, C. D , in hand well and truly paid at

or before the sealing and delivery of these presents,

the receipt whereof is hereby acknowledged, he,

the said C. D., hath bargained, sold, assigned,

transferred and set over, and by these presents

doth bargain, sell, assign, transfer and set over,

unto the said E. F., his executors, administrators

and assigns, the within-wrilten bond or obligation,

and all principal and interest money thereby secured

and now due or hereafter to become due thereon^

and all benefit and advantage whatever to be had,

made, or obtained by virtue thereof, and all the right,

titlcj interest, property, claim and demand what-

soever, both at law and in equity, of bim, the said

C. D., of, in, to, or out of the said bond and

moneys, together with the said bond. To have,

hold, receive and enjoy the said bond and moneys

unto the said E. F., his executors, administrators

and assigns, from henceiorth, for his and their own
use and benefit forever; And the said C. D. doth

hereby make, constitute, und appoint, and in his

place and stead pat and place the said E. F, his

executors, administrators and assigns, tiie true and

':A
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lawful attorney and atiorneys irrevocable of him,

the said C. D., in his name, but to and for the sole

use and benefit of the said E. F., his executors, ad-

ministrators and assigns, to ask, demand and re-

ceive of and from the within-named A. B., the

obligor in the within-written bond or obligation

named, his heirs, executors, administrators or as-

signs, all such principal and interest moneys as now
are or shall from time to time or at any time here-

after be due upon the said bond, and to sue and

prosecute any action, suit, judgment, or execution

thereupon, and to acknowledge, make and give full

satisfaction, receipts, releases and discharges for

all moneys secured by the said bond and now due

or at any time hereafter growing due thereon, and

generally to do all and every such further and other

lawful acts and things, as well for the recovering

and receiving as also for the releasing and dis-

charging of all and singular the said hereby as-

signed bond, moneys, and premises, as fully and

effectually to all intents and purposes as he, the

said C. D., his executors, administrators or assigns,

could or might do if personally present and doing

the same. And the said C. D. doth hereby, for

himself, his, executors and administrators, covenant

and agree with the said E. F., his executors, ad-

ministrators and assigns, to ratify, allow and con-

firm all and whatsoever the said E. F., his execu-

tors, administrators or assigns, shall lawfully do or

cause to be done in or about the premises by virtue

of these presents. And the said C D., for himself,

his executors and administrators, doth further cov-

dlSiS^^S^'SfM.
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enant, promise and agree to and with the said E. F.»

his executors, administrators and assigns, by these

presents, in manner following, that is to say : that

the within-mentioned sum of $ remains justly

due and owing upon the said bond, and that he,

the said C. D., hath not received or discharged all

or any of the said moneys due or to grow due on

the said bond, nor shall or will release, nonsuit, va-

cate or disavow any suit or other legal proceedings to

be had, made or prosecuted by virtue of these

presents, for the suing for, recovering, releasing or

discharging of the said moneys or any of them,

without the license of the said E. F., his executors,

administrators or assigns, first had and obtained in

writing, nor shall or will revoke, invalidate, hinder,

or make void thesp presents, or any authority or

power hereby given, without such license as aforr-

said.

In witness whereof the said C. D. hath hereunto,

set his hand and seal the day of , 18 .

Signed, &c., C. D. [l.s.]

W. W.
''>

.i-

Assignment (^Crown Lands),

Know all men by these presents, that I, A. B., of

the of , in the County of and Pro-

vince of Ontario, for and in consideration

of the sum of 3 , of lawful money of the said

Province, to me in hand paid by C. D., of the

of , in the County of and Province afore-

said, at or before the date hereof, (the re-
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ceipt whereof I do hereby acknowledge,) have bar-

gained, sold, assigned, transferred and set over,

and by these presents do bargain, sell, assign,

transfer and set over to the said CD., his heirs

and assigns, all my estate, right, title, interest,

claim and demand whatsoever, both at law and in

equity, of, in and to that certain parcel or tract of

land and premises situate, lying and being in the

Township of , in the County of and Pro-

vince aforesaid, containing by admeasurement

acres, be the same more or less, being composed of

Lot number in the Concession

of the Township of aforesaid [insert if necea-

saryy "subject to the conditions, as to settlement

and otherwise, of the Crown Lands Department,

which are to be performed."]

To have and to hold the same with all and every

the benefit that mav or can be derived from the said

acres of land, unto the said C. li., his heiitst

and assigns forever.

In witness whereof, I have hereunto set my hand!

and seal, this day of , 18 .

Signed, sealed and delivered

in presence of
,

A. B. [l. s.]

Y. Z.

Affidavit of Execution.

County of , to wit : I, V. Z., of the

Township of , in the County of , njake

oath and say : That I was perjionally present and
did see the within named A. B. duly sign and seal,,
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and as his act and deed deliver, tlie within Assign-

ment on the day of the date thereof, and that I, this

deponent, am a subscribing witness thereto.

Y. Z.

Sworn before me at ,

)

this day of 18 . )

A. B.

a Commissioner for taking Affidavits

in and for the said County.

Assignment of Lease.

This Indenture made the day of , one

thousand eight hundred and , Between A. B.,

of, &c., of the first part, and C. D. of, &c., of the

second part. Whereas, by an Indenture of Lease,

hez^nng date on or about the day of , one thou-

sand eight hundred and , and made between J.

K., of, &c., of the one part, and the said A. B., of

the other part, the said J. K. did demise and lease

unto the said A. B. the lessee therein named, his

executors, administrators and assigns, all and sin-

gular that certain parcel or tract of land and prem-

ises, situate, lying and being, in the, &c. To hold

he same, with the appurtenances, unto the saidt

lessee, his executors, administrators and assigns,

from the day of , one thousand eight

hundred and , for and during the term of

years from thence next ensuing, and fully to be

complete and ended, at the yearly rent of $ ,

and under and subject to the lessee's covenants

and agreements in the said Indenture of Lease

reserved and contained.

'fc
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Now this Indenture Witnessetb, that in conside*

ration 3f the sum of $• , of lawful money of

Canada, now paid by the said party ol the second

part to the said party of the first part (the receipt

whereof is hereby acknowledged), he the said party

of the first part Doth hereby grant, bargain, sell,

assign, transfer and set over unto the said pR.rty of

the second part, his executors, administrators and

assigns. All and singular the said parcel or tract

of land, and all other the premises comprised in,

and demised by, the said hereinbefore in part

recited Indenture of Lease, Together with the said

Indenture of Lease, and all benefit and advantage

to be had or derived therefrom : To have and to.

hold the same, together with all houses and other

buildings, easements, privileges and appurtenances

thereunto belonging or in any wise appertaining,,

unto the said party of the second part, his execu-

tors, administrators and assigns, from henceforth

for and daring all the residue of the said term

granted by the said Indenture of Lease, and for all

other thi estate, term, right of renewal (if any), and

other the interest of the said party of the first part

therein; Subject to the, payment of the rent, and

the observance and performance of the lessee's cov-

enants and agreements in the said Indenture of

Lease reserved and contained.

And the said party of the first part doth hereby,

for himself his heirs, executors and administrators,

covenant, promise and agree, to and with the said

party of the second part, his executors, administra-

tors and assigns, in manner following, that is to say :

6
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That notwithstanding any act of the said party

of the first part, the said hereinbefore in part recited

Indenture of Lease is, at the time of the sealing and

delivery of these presents, a good, valid and sub-

sisting Lease in the law, and not surrendered, %r-

foitod or become void or voidable ; and that the

rent and covenants therein reserved and contained

have been duly paid and performed by the said

party of the first part up to the day of the date

lu.i.'iof.

A id that, notwithstandiiig as aforesaid, the said

oany of the first part now has in himself good right,

fiili power, and lawful and absolute authority to

asNi.^'n the said lands and premises, in manner

aforesaid, and according to the true intent and

meaning of these presents.

And that, subject to the said rent, and the lessee's

covenants and agreements in the said lease con-

tained, it shall be lawful for the said party of the

second part, his executors, administrators and as-

signs, to enter into and upon and hold and enjoy

the said premises for the residue of the term granted

by the said Indenture of Lease, and any renewal

thereof (if any), for their own use and benefit, with-

out the let, suit, hind -nee; interruption or denial

of the said party of the first part, 'lis executors,

administrators or assigns, or any other persons

claiming under him or them, and that free and

clear, and freely and clearly acquitted, exonerated,

and discharged or otherwise, by and at the expense

of the said party of the first part, his heirs, executors

and administrators, w^ell and effectually saved, de-
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fended and kept harmless, of, from and against all

former and other gifts, grants, bargains, sales, leases

and other incumbrances whatsoever, of the said

party of the first part, or any persons claiming

under him, them or any of them.

And that the said party of the first part, his heirs,

executors, administrators and assigns, and all other

persons claiming any interest in the said premises,

under him or them, shall and will, from time to

time, and at all times hereafter, at the lequest and

cost of the said party of the second part, his execu-

tors, administrators or assigns, make, do, and

execute, or cause and procure to be made, done

and executed, all such further assignments and

assurances in ths law of the said premises for more

effectually assigning and assuring the said premises

for the residue of the said term, and any renewal

thereof (if any), as by the said party of the second

part, his executors, administrators, or assigns, or

hie or their counsel in the law, shall be reasonably

advised or required.

And the said party of the second part doth here-

by, for himself, his heirs, executors, administrators

and assigns, covenant, promise and agree, to and

with ihe said party of the first part, his executors

and administrators, that he or they, the said party

of the second part, his executors, administrators or

assigns, shall and will, from time to time, during

all the residue of the said term granted by the said

Indenture of Lease, pay the rent, and perform the

lessee's covenants and agreements therein respect-

ively reserved and contained, and indemnify and
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save harmless the said party of the first part, hi»

heirs, executors, and administrators, therefrom, and

from all actions, suits, costs, losses, charges, dama-
ge?, and expenses in respect thereof.

In witness whereof, the said parties to these

presents have hereunto set their hands and seals,,

the day and year first above written.

Signed, sealed and delivered

in the presence of A. B. [l.s.]

Y. Z.
, C. D. [l.s.]

Received, on the date hereof, the sum of 8

being the full consideration above mentioned.

Witness, A. B.

Y. Z.

Assignment of Lease, ' -' '

{Shorter Form.)

This Indenture, made the day of
,

one thousand eight hundred and , Between

A. B., of, &c., of the first part, and C. D., of, &c
,

of the second part, Witnesselh, that in considera-

tion of the sum of $ now paid by the said

party of the second part to the said party of the

first part, the receipt whereof is hereby acknow-

ledged, he the said party of the first part, Doth hereby

assign unto the said party of the second part, his exe-

cutors, administrators and assigns. All and singular

the premises comprised in and demised by a cer-

tain Indenture of Lease, bearing date the day

of , one thousand eight hundred and
,
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:and made between &c., which said premises are

more particularly known and described as follows,

that is to say : Ail and singular that certain parcel

•or tract of land and premises situate, lying, and

being &c., together with the appuvtenances. To hold

the same unto the said party of the second part, his

'executors, administrators and assigns, henceforth

for and during the residue of the term of years

from the day of » 18 , thereby granted,

and for all other the estate, term, and aterest (if

any) of the said party of the first part therein. Sub-

ject to the payment of the rent 'and the performance

*of the lessee's covenants and agreements in the

said Indenture of Lease reserved and contained.

And the said party of the first part, for himself,

his heirs, executors, and administrators, doth heieby

covenant with the said party of the second part,

his executors, administrators and assigns, that not-

withstanding any act of the said party of the first

part, he hath now power to assign the said premises

in manner aforesaid. And that subject to the pay-

ment of the said rent, and the performance of the

said lessee's covenants, it shall be lawful for the

said party of the second part, his executors, admin-

istrators and assigns, peaceably and quietly to hold

and enjoy the said premises hereby assigned during

the residue of the term granted by the said Indenture

of Lease, without any interruption by the said party

of the first part, or any other persons claiming under

him, free from all charges and incumbrances what-

soever, of him the said party of the first part. And
^hat he the said party of die first part, and all per-
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aons lawfully claiming under him will, at all times

hereafteFj at the request and costs of the said parly

of the second part, his executors, administrators and
assigns, ai?5!ign and confirm to him aud them the

said premises for the residue of the said term as

the said party of the second part, his executors, ad-

ministrators, or assigns, shall direct.

And the s lid party of the second part, for himself,

his heirs, executo s and administrators. Doth hereby

covenant with the said party of the first part,

his exec ors and administrators, that he, the said

party of the second part, his executors, administra-

tors or assigns, wll', from time to time, pay the rent

and perform the lessee's covenants in the said Inden-

ture of Lease c ontained, and indemnify and save

harmless the said party of the first part, his heirs,

exi^tiutors and admlnistiators, from all losses and

expenses in respect tlicreof.

In witness w'lereof, the said parties to these pre-

sents have hereunto set their hands and seals, the

day ad year first above written.

Signed, sealed, and delivered

in the presence of A. B. [i-.s.]

Y. Z. C. D. [l.s.]

Assignment of Lease hy Administrator.

Know all men by these presents, that I, A. B., of,

&c. ; administrator of all and singular the goods

and chattels^, rights and credits, of the within-named

C. D. deceased, for and in consideration of the sum
of % , lawful money of Canada, to me in hand
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well and truly paid by E. F., of, &c., at or before

the sealing and delivery of these presents, the

receipt whoreof is hereby acl^nowledged, have bar-

gained, sold assigned, transferred, and set over,

and by these presents do bargain, sell, assign, trans-

fer, and set over, unto the said E. F., his executors,

administrators and assigns, all anrl ingular the

parcel or tract of land and prernis< s comprised in

the within-written Indenture of I.e; and all the

estate, right, title and interest which L the said

A. B., as administrator of the said C. D. as afore-

said, or otherwise, now have, or at any time

hereafter shall or may have, claim, challenge or

demand, of, in, or to, all or any of the said premises,

by virtue of the said indenture of lease or otherwise^

as administrator of the said C. D. To have and to

hold the said parcel or tract of land, and all and

singular other the premises, with their and every of

their appurtenances, nnto the said E. F., his execu-

tors, administrators and assigns, for and during all

the rest, residue, and remainder yet to come and
unexpired, of the within-mentioned term of

years, subject, nevertheless, to the yearly rent of

Z in and by the said indenture of lease reser-

ved and contained, and to become due and payable,

and to all and every the covenants, clauses, pro-

visoes and agreements therein contained.

In witness whereof, I, the said A. B., have here-

unto set my hand and seal the day of ,

18 .

Signed, &c., A. B. [l.s.]
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* Assignment from Trader to Secure Debt.

day of

I '

This Indenture, made the

one thousand eight hundred and , Between

A. B., of, &c., of the first part, C. D., wife of the

«aid A. B., of the second part, and E. F., of &c.,

of the third part.

Whereas, the said party of the first part is justly

and truly indebted unto the said party of the third

part in the sum of $ or thereabouts, and hath

agreed to execute unto the said party of the third

part, an assignment of all his estate and interest in

the real and personal estate and effects hereinafter

mentioned, for the purpose of paying thereout or

securing the payment of such indebtedness.

Nov/ this Indenture witnesseth, that in pursu-

ance of the said agreement, and in consideration of

the sum of five shillings of lawful money of Canada,

to the said party of the first part paid by the said

party of the third part, at or before the execution of

these presents (the receipt whereof is hereby ack-

nowledged), he, the said })arty of the first part.

Hath granted, bargained, sold, released, conveyed,

assigned, transferred, and assured, and by these

presents Doth grant, bargain, sell, release, convey,

assign, transfer and assure unto the said party of

the third part, his heirs, executors, administrators

and assigns, All and singular the real ,estate speci-

fied in the Schedule to, these presents marked A,

and all the household goods, books, credits, furni-

ture, stock in trade, bonds, bills, notes, books of

accounts and securities for money, and all other the
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personal estate and effects, now belonging, due, or

owing to him the said party uf the first part, speci-

fied in the Schedule to these presents marked B

;

the greater part of which are now in and upon the

premises upon which the said party of the first

part now carries on his said business, and which

said goods are forthwith, upon the execution of

these presents to be delivered into the possession

of the said party of the third loart, or his agent or

agents in that behalf ; and all reversions, remain-

ders, rents, issues and profits, and all the right,

title, interest, trust, possession, property, claim and

demand whatsoever, at law or in equity, of him the

said party of the first part, of, in, to, out of, or upon

the same real and personal estate, goods, chattels,

effects and property, respectively. Together with

the appurtenances, and together with all books,

writings, deeds, bills, notes and receipts, papers

and vouchers, touching or concerning the said

premises hereby assigned, or any part thereof.

To have and to hold, receive, take, and enjoy,

the said real and personal estate, goods, chattels,

stocks, moneys, credits, bonds, bills, notes, securi-

ties for money, and all and singular other the pre-

mises hereby conveyed and assigned, or intended

so to be, unto the said party of the third part, his

heirs, execntors, administrators and assigns, hence-

forth forever, to and for his and their sole and only

use, and as and for his and their own proper goods,

chattels, moneys and effects absolutely.

Subject nevertheless, and to and for the intents

and purposes following, that is to say :
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That the said party of the third part, or his agent

or agents in that behalf, do and »hall with all con-

venient speed sell and dispose of the said real and

personal estate, stock, chattels and effects, either

together or in parcels, and either by public auction

or private contract, for the best price or prices that

can be reasonably obtained for the same, and cither

for ready money or for credit or otherwise, as shall

be deemed most beneficial, the receipts of the said

party of the third part being sufficient discharges

for the same, and do and shall receive, collect, and

get in all and singular the credits and sums of

money hereby assigned qr intended so to be, and

apply the said moneys to arise by such sale or sales,

and to be received or collected as aforesaid, after

payment of all costs, charges and expenses of these

presents, and incidental thereto, and in carrying

out the purposes thereof, or otherwise in relation

thereto, in and towards the payment and liquida-

tion in full of the said indebtedness of the said party

of the first part to the said party of the third part,

and after such payment do and shall pay the residue

and surplus, if any, to the said party of the first

part, his executors, administrators or assigns, or as

he or they shall direct.

And for the better carrying out of these presents,

the said party of the first part doth hereby nominate

and appoint the said party of the third part, his

executors, administrators and assigns, the true and

lawful attorney and attorneys of him the said party

of the first part, for him and in his name to do, per-

form, and execute all such acts, deeds, matters^
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and things whatsoever in relation to all and singu*

lar the real and personal estate and effects and!

premises hereby assigned as aforesaid, as the said

party of the third part may deem necessary for

more effectually carrying into effect the true intent

and meaning hereof; and that for the purposes

aforesaid it shall be lawful for the said parly of the

third part, his servants and agents, to continue in

and to occupy the said premises now in the occu-

pation of the said party of the first part, until the

trusts of this assignment are fully executed.

Provided also, that any collateral or other secu>

rities, by way of judgments or otherwise, which

the said party of the third part now holds against

the said pary of the first part in respect of his said

indebtedness or any part thereof, shall not be preju-

diced or affected by this assignment, or otherwise

than by payment of such indebtedness out of the

proceeds to arise hereunder.

And provided, further, that the said party oi the

third part shall not be answerable or chargeable

as implied trustee hereunder, except for wilful

neglect or default.

And the said parly of the second part, wife of the

said party of the first part, in consideration of five

shillings to her paid by the said party of the third

part, hereby releases unto the said party of the-

third part all dower, and right or title to dower, in

the said lands hereby conveyed and every part

thereof.

In witness whereof, the said parties to these pre-
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sents have hereunto set their hands and seals the

day and year first above written.

Signed, sealed and delivered

in the presence of A. B. [l.s.]

Y. Z. C. . D[l.s.]

E. F. [l.s.]

Assignment of Judgment.

This Indenture, made the day of 18 )

Between A. B., of, &c., of the first part, and C. D.,

of, &c., of the second part.

Whereas, the said party of the first part, on or

about the day of , one thousand eight

hundred and , recovered a judgment in the

Court of for Upper Canada, at Toronto, for the

sura of ^ against

And whereas, the said party of the first part hath

agreed to assign the said judgment, and all benefit

to arise therefrom, either at law or in equity, unto

the said party of the second part, in manner here-

inafter expressed.

Now this Indenture witnesseth, that in pursuance

of the said agreement, and in consideration of the

sum of
j^ , of law^ful money of Canada, to the

said party of the first part in hand paid by the said

party of the second part, at or before the execution

hereof, the receipt whereof is hereby acknow-

ledged, he the said party of the first part. Hath

bargained, sold and assigned, and by these pre-

fjenxQ Doth bargain, sell and assign, unto the said

party of the second part, his executors, adminis-
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trators and assigns, All that the said hereinbefore

mentioned judgment, and all benefit to be derived

therefrom, either at law or in equity, or otherwise

howsoever.

To hold, receive and take the same, and alt*

benefit and advantage thereof, to and for his and

their own proper use, and as and for his and their

own proper moneys and effects, absolutely.

And the said party of the first part hereby con-

stitutes and appoints the said party of the second

part, his executors and administrators, to be his-

true End lawful attorney and attorneys, at the*

proper costs and charges of the said party of the-

second part, his executors and administrators, to*

take and prosecute all and every remedy or pro*

ceeding at law or in equity, v^hich the said party^

of the second part, his executors or administrators,

shall hereafter consider advisable in reference ta

the said judgment, the said party of the second

part, for himself, his heirs, executors, and adminis-

trators, hereby agreeing to indemnify and save

harmless the said party of the first part, his heirs,

executors and administrators, of and from all dam-
ages, costs, charges and expenses in respect thereof.

In witness, whereof, the said parties to these pre-

sents have hereunto set their hands and seals, the-

day and year first above written.

Signed, sealed and delivered

in the presence of A,B, [l.s.]

Y. Z. C. D. [l.s.]
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Assignment of Mortgage.

This Indenture, made the day of , one

thousand eight hundred and , Between A. B.,

of the , in the County of and Province

of Ontario, of the first part, and C. D., of the

, in the County of and Province afore-

said, of the second part.

Whereas, by an Indenture of Mortgage bearing

date the day of , one thousand eight

hundred and , and made between £. F. of,

&o., of the first part, and the said A. B. of the

second part, it is witnessed, that in consideration

of the sum of $ , of lawful money of Canada,

to him the said E. F. paid by the said A. B., He,

the said E. F., did grant, bargain, sell, alien, re-

lease, enfeoff, convey, and confirm unto the said

A. B., his heirs and assigns, all and singular that

certain parcel or tract of land and premises situate, -

lying and being in the, &c. ; To have and to hold

the same unto the said A. B., his heirs and assigns,

forever. Subject, nevertheless, to a proviso therein

contained for redemption upon payment by the said

E. F. to the said A. B. of the sum of $ of law-

ful money aforesaid and interest, on the day and

time and in manner therein mentioned.

And whereas, the sum of ^ is now owing to

the said A. B. on the said in part recited security,

and the said A. B. hath agreed to sell and assign

the said lands and premises, and all the moneys
thereby secured, as well as the said Indenture of

Mortgage, and all bis interest therein, unto the said
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C. D. for the consideration hereinafter mentioned.

Now this Indenture witnesseth, that the said

party of the firctt part to this Indenture, in consider-

ation of the sum of
j^ , of lawful money of

Canada aforesaid, to him by the said party of the

second part to this Indenture in hand paid, the re-

ceipt whereof he, the said party of the first part,

doth hereby acknowledge, and of and from the

same, and every part thereof, acquit, release and

discharge the said party of the second part, his heirs,

executors, administrators and assigns, forever ; He,

the said party of the first part, hath bargained, sold,

assigned, transferred, and set over to the said party of

the second part, his heirs, executors, administrators

and assigns, the said principal sum of $ , so

due and owing to him as aforesaid, and secured by

the hereinbefore in part recited Indenture of Mort-

gage, and also all future and other sums of money
which from henceforth shall of may grow due by

way of interest for or on account of the said prin-

cipal sum of $ . And also the said messua-

ges and tenements, lands and premises, comprised

in the said in part recited Indenture of Mortgage,

and all the estate, right, title, interest, claim, and
demand whatsoever of him, the said party of the

first part, of, in, to, or out of the said premises or

any part thereof, or the said principal and interest

monies.

To have and to hold, receive and take, the said

principal sum of ^ and interest, and all and

singular other the premises hereby assigned, and
every part thereof, unto the said party of the second
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part, his heirs, executors, administrators or assigns,

to and for his and their own proper moneys, securi-

ties, and effects absolutely ; And, for the more

effectually enabling the said party of the second

part, his executors, administrators and assigns, to

recover and receive the said principal sum of ^
and interest, and to have and take the benefit ofthe

security for the same, he, the said party of the first

part, hath made, ordained, constituted, and ap-

pointed the said party of the second part, his exe-

cutors, administrators and assigns, his true and

lawful attorney or attorneys, to ask, demand, sue

for, recover, and receive from the said E. F., his

executors, administrators, or assigns, or any other

person or persons liable to pay the same, the said

sum of $ and interest, and to commence and

prosecute any action, suit or other proceeding,

either at law or in equity, for the recovery of the

same, and on receipt of the said principal moneys

and interest, or any part thereof, to give sufficient

receipts and discharges, And to make, do and exe-

cute all or any other act, matter or thing, for

recovering and receiving the said principal sum
and interest • And the said party hereto of the first

part, for himself, his heirs, executors, administra-

tors and assigns, covenants with the party hereto of

the second part, his heirs, executors, administra-

tors and assigns, that ttie said principal sum of

^ is now owing to him, the said party hereto

of the first part, under the said security, and that

he has done no act or thing whereby the said prin-
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oipal 0um of ^ in or has been received, released,

discharged, or incumbered.

In witness whereof, the parties to these presents

have hereunto set their hands and seals, the day

and year first above written.

Signed, sealed and delivered

in the presence of A. B. [l.s.]

Y. Z. C. D. [L.8.]

Aisignment of Mortgage,

(By Indorsement)

This Indenture, made the day of , one

thousand eight hundred and , Between C. D.,

within named, of the first part, and E. F., of, 8cc.,

of the second part, Witnesseth, that the party of the

first part, in consideration of the sum of $ , to

him paid by the party of the second part, the receipt

whereof is hereby acknowledged, hath granted,

bargained, sold and assigned, and by these presents

doth grant, bargain, sell and assign, to the party of

the second part, his heirs, executors, administrators

and assigns, all the right, title, interest, claim and

demand whatsoever of him, the parly of the first

part, of, in and to the lands and tenements men-

tioned and described in the within mortgasfe. And
also to all sum and sums of money secured and
payable thereby and now remaining unpaid, To*

have and to hold the same, and to ask, demard,

sue for, and recover the same, as fully to all intents

and purposes as he, the party of the fir^t part, now
holds and is entitled to the same.

7
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Ill Witness whereof, the parties to these presents

have hereto set their hands and seals, the day and

year first above written.

Signed, sealed and delivered

in the presence of C. D. [l.s.]

Y. Z.

Aangnment of DebtB.

This Indenture made the day of « 18 ,

Between A. B., of, &c., of the one part, and C. D.,

of, &c., of the other part

:

Whereas, the said A. B. hath, for some time

past, carried on the business of a Tailor, at
,

aforesaid, and in the course of such business the

several persons whose names are mentioned in the

schedule hereunder written, have become indebted

to him in the seyeral sums of money set opposite to

their respective names in such schedule, and he

hath contracted with the said C. D. for the absolute

sale of the same debts for the sum of $

Now this Indenture witnesseth that in considera-

tion of $ , to the said A. B., paid by the said

C. D., on the execution hereof, (the receipt whereof

-is hereby acknowledged). He, the said A. B. doth

hereby assign and transfer unto the said C. D., his

executors, administrators and assigns. All and sin-

gular the several debts and sums of money men-

tioned in the schedule hereunder written, which

are now due and owing to the said A. B. from the

several persons whose names are mentioned in the

same schedule. And all the right and interest,
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claim and demand whatsoever of the said A. B., to

and in the same debts -and premises. To have, re-

ceive and talcc the said debts, sums of money and

premises hereby assigned unto and by the said C.

D., his executors, administratorn and assigns, for

his and their own absolute use and benefit. And
the said A. B. doth hereby absolutely and irrevo-

cably constitute and appoint the said C. D., his

executors, administrators and assigns, the true and

lawful attorney and attorneys, of him the said A.

B., his executors or administrators in his or their

name or names, or otherwise to receive ; and if the

said G. D., his executors, administrators or assigns,

shall deem it expedient so to do, to sue for and

recover the said debts, sums of money and prem-

ises hereby assigned, or any of them ; and when
the same respectively, or any part thereof, shall be

received, to give discharges fot the same. And
generally to perform all acts whatsoever which

shall be requisite in order to give complete effect

to the assignment hereby made, and to appoint a

substitute or substitutes for all, or any of the pur-

poses aforesaid, and such substitution at pleasure

to revoke ; the said A. B. hereby ratifying and con-

firming and agreeing to ratify and confirm whatso*

ever his said attorney or attorneys, or his or their

substitute or substitutes, shall lawfully do in the

premises. And the said A. B. doth hereby for him*

self, his heirs, executors and administrators, cov-

enant with the said G. D., his executors, adminis-

trators and assigns, that the said several debts

hereby assigned, or intended so to be, are now due
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and owing to him, and that he, his executors or

administrators will npt at any time hereafter revoke

the power or authority hereinbefore contained, or

receive, compound for or discharge the said several

deb^s, or any, or either of them, or any part thereof

respectively, or release or interfere in any action or

suit which shall or may be commenced in his,

their, or either of their names, in pursuance of these

presents, for the recovery of the same, without the,

consent in writing of the said C. D.^, his executors,

administrators or assigns, but will at all times

avow, justify and confirm all such matters and

things, process and proceedings, as the said C. D.^

his executors, administrators or assigns, or any

other person or persons, by or through his or their

direction or procurement, shall in pursuance of the

power hereinbefore contained, do, commence, bring

or prosecute upon^ or by reason or means of the

said debts and premises ; and further that he, the

said A. B., his executors and administrators, will

at all times hereafter on the request, and at the

costs of the said C. D.^ his executors, administra-

tors or assigns, make, do and execute all such fur-

ther assignments, letters of attorney, acts, deeds,

matters and things, for the more effectually assign-

ing and assuring unto the said C. D., his executors,

administrators and assigns, the said several debts

and premises, and enabling him or them to recover

and receive the same respectively, for his and their

own absolute use and benefit in manner aforesaid,

according to the true intent and meaning of these

presents, as by the said C. 1)., his executors, ad-

V-
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ministrators or assigns, shall be reasonably required.

And the said C. D., doth hereby for himself, his

heirs, executors, administrators and assigns, coven-

ant with the said A. B., his executors and adminis-

trators, that he, the said C. D.,his executors, admin-

istrators or assigns, will at all times hereafter save

harmless, and keep indemnified the said A. B., his

executors or administrators, from and against all

losses, costs, charges, damages and expenses, by

reason of his or their name or names being used in

any action, suit or other proceeding, which shall or

may be brought or instituted by the said C. D., his

executors, administrators or assigns, or his or their

substitute or substitutes under or by virtue of the

power or authority in that behalf, hereinbefore con

tained, or otherwise bj reason or in consequence of

the same power or authority, or in relation there-

unto. ^

In Witness, &c..

Signed, &c., A. B. [l.s.]

Y. Z. C. D. [L.8.]

Thk Schedule to which the above-written Inden-

ture refers. i

Name of Debtor.
Amount
of dobt.

Name of Debtor.
Amount
of debt.

John Smith.

William Jones.

John Jacobs.

$100 00

$160 00

$200 00

Henry Bastion.

Ac.

&c.

$118 25
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Received on the day of the date of the above

written Indenture of the above named C. D., the

sum of $ , being the consideration money above

mentioned to be paid by him to me.

Witness, A. B.

Y. Z.

Note.—In aU cases where the considerationfor

a deed is money paid by the one party to the other

^

a receipt, in the aboveform, should be written upon

the Instrument, and signed and witnessed.

Another Form.

Know all men by these presents, that I, A. B., of

&c., in consideration of the sum of $ paid to

me by C. D., of, &c., (the receipt of which is hereby

acknowledged) do hereby sell, assign and transfer^

unto the said C^D., his executors, administrators

and assigns, all my claims and demands against

£. F., of, &c., for debts due to me and all actions

against the said E. F., now pending in my favor

and all causes of action whatsoever against him.

And I do hereby nominate and appoint the said

C. D., his executors, administrators and assigns^

my attorney or attorneys irrevocable, and do give

him and them full power and authority to institute

any suit or suits against the said E. F., and to

prosecute the same, and any suit or suits which

are now pending, for any cause or causes of action

in favor of me, against the said E. F., to final judg-

ment and execution : and such execution to cause to

be satisfied by levying the same on any real or per-
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sonal estate of the said E. F. in due course of law,

and the proceeds thereof to take and apply to his

or their own use ; but it is hereby expressly stipu-

lated that all such acts and proceedings are to be

at the proper costs and charges of the said C. D.,

his executors, administrators or assigns, without

expense to me.

And I do further empower the said C. D.,his

executors, administrators and assigns, to appoint

such substitute or substitutes as he or they shall

see fit, to carry into effect the objects and purposes

of th^s authority or any of them, and the same to

revoke from time to time, at his or their pleasure,

I, thft said A. B., hereby ratifying and confirming

all the lawful acts of the said C. D., his executors,

administrators and assigns, in pursuance of the

foregoing authority.

Witness my hand and seal this day of

18 .

Signed, sealed and delivered

in the presence of A. B. [l.s.]

Y. Z.

Assignment ofa Policy of Fire Insurance hy IndorsemenU

Know all men by these presents, that I, the

within named A. B., in consideration of the sum of

$ to me paid by C. D., of, &c., (the receipt

whereof is hereby acknowledged) have assigned

and transferred, and by these presents do absolutely

assign and transfer unto the said C. D., his execu-

tors, administrators and assigns, All my right, title
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«nd interest to and in the within policy of insnr-

ftUce, with fall power to use my narue so far as may
be necessary to enable him fully to avail himself of

the interest herein assigned, or hereby intended to

be assigned, but at his own costs and charges.

As witness my hand and seal, this day of

18 .

Signed, sealed and delivered

in the presence of A. B. [l.s.]

Y. Z.

,
Assignment or Bill of Sale of Goods.

This Indenture made the day of 18 "

,

Between A. B., of, &c., (vendor)^ of the one part,

and C. D., of, &c., (purchaser) j of the other part.

Whereas, the said A. B. hath contracted with the

said C. D. for the absolute sale to him of the goods,

chattels, furniture and effects comprised in the

schedule hereunder written or hereunto annexed,

and now on the premises situate at, &c., (describe

the place)y at or for the price or sum of $ . Now
this Indenture witnesseth, that in pursuance of the

aforesaid agreement, and in consideration of the

sum of $ , now paid to the said A. B. by the

said G. D., the receipt whereof is hereby acknow-

ledged. He, the said A. B., by these presents doth

assign and set over unto the said 0. D., his execu-

tors, administrators and assigns, All and singular

the household furniture, goods, chattels and effects

€omprised and set forth in the schedule hereunder

written or hereunto annexed, and all the advantages

(^

V
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thereof, and all the right, title, interest, possibility,

property, claim and demand of him, the said A. B

,

inlo, out of or upon the said furniture, goods, chat-

tels and effects, and every part thereof. To have,

hold, receive and take the said furniture, goods,

chattels and effects hereby assigned or expressed,

or intended so to be, unto the said C. D., his exe-

cutors, administrators and assigns absolutely. And
the said A. B. doth hereby for himself, his heirs,

•executors and administrators covenant with the said

C. D., his executors, administrators and assigns,

that he, the said A. B., now hath in himself abso-

lute aathority to assign the several premit^es hereby

assigned or expressed, and intended so to be, unto

the said C. D., his executors, administrators and

assigns, in manner aforesaid : And that the said

A. B., his executors and administrators, and all

persons claiming under him and them, shall at any

time or times hereafter, on the request, and at the

costs and charges of the said G. D., his executors,

administrators and assigns, do and execute all

«uch acts and assurances for more effectually assur-

ing the said premises hereby assigned or expressed,

and intended so to be, unto the said C. D., his exe-

cutors, administrators and assigns, and placing him
and them in possession of the same in manner

aforesaid and according to the true intent and

meaning of these presents, as by him or them, or

his or their counsel in the law shall be devised,

advised and required.

In witness whereof, the parties to these presents
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have hereunto set the?r hands and seals the day and

year first above written.

Signed, sealed and delivered

in the presence of A. B. [l.s.]

Y. Z. '

l^B Schedule referred to in the above written

Indenture.

{Here set out afull and particular description of

the goods—they must be described with such detail

08 to render them easy of identification.)

Another Form.

This Indenture, made day of 1^ ,

Between A. B., of, &c., of the first part, and C. D.,

of, &c., of the second part.

Whereas, the said party of the first part is pos-

sessed of the chattels hereinafter set forth and enu-

merated and hath contracted with the said party of

the second part, for the sale to him of the same, at

the sum of $

Now this Indenture witnessetb, that in pursuance

of the said agreement, and in consideration of the

sum of $ of lawful money of Canada, now
paid by the said party of the second part to the

said party of the first part, (the receipt whereof is

hereby acknowledged). He, the said party of the

first part, hath bargained, sold, assigned, trans-

ferred and set over, and by these presents, doth bar-

gain sell, assign, transfer and set over unto the said

party of the second part, his executors, administra-

V
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tors and assigns. Ail those the said chattels and

effects following, that is to say, {Here enumerate

the several articles itUended to he assigned toiih

such certainly as that they may be easily indenti-

fied). And all the right, title, interest, property^

claim and demand whatsoever, both at law and in

equity or otherwise howsoever, of him the said

party of the first part, of, in, to and out of the same,

and every part thereof.

To have and to hold the said hereinbefore as-

signed premises, and every part thereof, with the

appurtenances, and all the right, title, and interest

of the said, party of the first part therein as afore-,

said, unto and to the use of the said party of the

second part, his executors, administrators and as-

signs, to and for his and their sole and only use

forever.

And the said party of the first part doth hereby^

for himself, his heirs, executors and administrators,

covenant, promise and agree with the said party of

the second part, his executors and administrators,

in manner following, that is to say

:

That he, the said party of the first part, is now
rightfully and absolutely possessed of and entitled,

to the said hereby assigned premises and every^

part thereof, and that the said party of the first part

now has in himself good right to assign the same
unto the said parly of the second part, his, execu-

tors, administrators and assigns, in manner afore-

said and according to the true intent and meaning

of these presents ; And that the said party hereto

of the second part, his executors, administrators-
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and assigns, shall and may from time to time and
at all times hereafter peaceably and qaietly have,

hold, possess and enjoy the said hereby assigold

premises and every part thereof to and for hii and

their own use and benefit, without any manner of

hindrance, interruption, molestation, claim or de-

mand whatsoever, of, from or by him, the said party

of the first part, or any person or persons whom^
ever; And that free and clear and freely and af»o- /
lutely released and discharged or otherwise at the

costs of the said party of the first part, effectually
*

indemnified from and against all former and other

bargains, sales, gifts, grants, titles^ charges, and ' "^

incumbrances whatsoever ; And, moreover, that he,

the said party of the first part, and all persons right-

fully claiming or to claim any estate, right, title or /^
interest of, in or to the said hereby assigned prem-

ises or any part thereof, shall and will from time to ^

time and at all times hereafter, upon every reason-

able request of the said party of the second part,

his executors, administrators, or assigns, but at the

costs and charges of the said party of the second

part, make, do and execute or cause to be mad^,

done and executed all such further acts, deeds, lmj(l

assurances for the more effectually assigning'adld

assuring the said hereby assigned premises ui^
the said party of the second part, his executors, ad-

ministrators and assigns, in manner aforesaid and

according to the true intent and meaning of these

presents, as by the said party of the second part,

his executors, administrators or assigns, or his

^counsel, shall be reasonably advised and required.

t̂
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Id Witness whereof^ the said parties to these pre*

sents have hereaoto set their haids and seals, the

day and year first above written.

Signed, sealed and delivered

in the presence of A. B. [l.8.]

Y. Z.

[Note.— ff^ere goods mentionrd in a BUI of
Sdifj are at once handed over to the purchaser^ and
an actual and continued change of possession takes^

place, the Bill of Sale does not require to be filed^

n6r is it necessary to mike any affidavit as to the

bona-fides of the transaction. But wh re the goode

are allowed to remain in the hands of the sel'er^

affidavits must be made, and the Bill of Sale filedy

just as in the case of a Chattel Mortgage :

—

WhiciA

SEf: Post.]

^ CHAPTER V.

r AUCTIONS AND AUCTIONEERS.

An auctioneer is a person who is authorized to

sell goods or merchandise at public auction or sale

for a recompense, or (as it is commonly called) a
commission. He cannot buy: he can only sell.

Primarily, he is deemed the agent of the seller of

the goods only; but for certain purposes he ifr
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also deemed to be the agent of both buyer and sel-

ler. Thus, by knocking down the goods sold to

the person who is the highest bidder, and inserting

his name in his book or memorandum, he is con-

sidered as the agent of both parties ; and the memo-
randum so made by him will bind both parties, as

being a memorandum sufficiently signed by an

agent of both parties within the statute of Frauds

before referred to. Before the knocking down of

the goods, he is, indeed, exclusively the agent of

the seller; but after the knocking down, he be-

comes also the agent of the purchaser, and the latter

is presumed to give him authority to write down
tiis name as purchaser. An auctioneer has also a

special property in the goods sold by him, and a

lien on the same and the proceeds thereof, for his

commissions ; and he may sue the purchaser at the

sale in his own name, as well as in the name of his

principal. An auctioneer can sell only for ready

money, unless there be some usage of trade to sell

on credit, or unless the terms of sale are on credit.

Auction sales should be conducted with rigid

fairness, and due notice of the sale ought to be

given. Every bona fide bid should be accepted.

Before proceeding to sell, the conditions of sale

ought to be read or announced. Usually these con-

ditions are written or printed ; but the verbal decla-

rations of the auctioneer at the sale, where they do
not contradict the written conditions, are binding.

Although the entry by the auctioneer in his book

is a sufficient memorandum to bind both seller and
buyer, yet in every sale of land It is usual to have
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agreements of sale and purchase signed by auction-

eer and purchaser.

Forms of such agreements, and ordinary condi-

tions of sale, are subjoined.

Memorandum to be signed by an AucHoneeVf after a taU

of land,

I hereby acknowledge that A. B. has been this

day declared by me the highest bidder, and purcha-

ser of [describe the land"] at the sum of % ,
[or

at the sum of 3 per acre or foot,] and that he

has paid into my hands the sum of $ , as a de-

posit, and in part payment of the purchase money

;

and I hereby agree that the vendor, C. D., shall in

all respects fulfil the conditions of sale hereto an-

nexed.

Witness my hand, the day ef , 18 .

J. S., Auctioneer,

Memorandum to be signed by Purchater.

I hereby acknowledge that I have this day pur-

chased at public auction all that [describe the land]

for the sum of $ , [or for the price of $ per

acre or per foot,] and have paid into the hands of

J. S., the auctioneer, the sum of $ as a deposit,

and in part payment of the said purchase money;

and I hereby agree to pay the remaining sum of

% , unto C. D., the vendor, at , on or before

the day of , and in all other respects on

my part to fulfil the annexed conditions of sale.

Witness my hand, this day of , 18 .

A. B.
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Condititnu of SdU qf Goodi,

1. The highest bidder to be the purchaser ; and,

if any dispute shall arise as to the last or highest

bidder, the property shall be immediately put up
again at the former bidding.

IB. No person to advance less than 9 at a

bidding.

8. The purchasers to give in their names, and

places of residence (if required) j and pay down a

deposit of per cent, in part payment of pur-

chase money ; in default of which, the lot or lots

so purchased will be immediately put up again

and re-sold.

4. The lots to be taken away at the buyer's ex-

pense, within three days after, and the remainder

of the purchase money to be paid on or before

delivery.

5. Upon failure of complying with these con-

ditions, the deposit money shall be forfeited ; and

all lots uncleared within the time aforesaid shall

be re-sold by public auction or private sale, and the

deficiency, if any, on such re-sale shall be made
good by the defaulter.

Conditions of Sale of Land.

h The highest bidder shall be declared the pur-

chaser ; and, if any dispute shall arise as to the

last or best bidder, the property shall be imme-

diately put up again at the former bidding.

2. No person shall advance at any one bidding

less than I , or retract his or her bidding

;
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and the vendors, by themselves or their agent, shall

be at liberty to bid once for the property.

S. The purchaser shall pay, imtiiediately after

the sale, to the vendor's solicitor, a depobit of

per cent, in part of the purchase money, and sign

an agreement for the payment of the remainder on

or before the day of , 18 . The prem-

ises will be sold subject to all defects or imperfec«

tions of title subsisting before the commencement

of the title of the present vendors, and not occas-

ioned by any act done by them or any person claim-

ing under or in trust for them ; and subject also to

the several mortgages outstanding appearing on

the certificate of the registrar of the county of
,

which will be produced at the time of sale.

4. The purchaser shall accept a conveyance from

the vendors, to be prepared at his own expense, on

payment of the remainder of the purchase money
;

and possession will be given on completion of the

purchase : from which time the purchaser shall be

entitled to the rents and profits. But if, from any

cause, the remainder of the purchase money shall

not be paid on the day of 18 , the

purchaser shall pay interest for the same at the rate

of per cent, from that day to the day of pay-

ment ; but, nevertheless, this stipulation is without

prejudice to the vendor's right of re-sale under the

last of these conditions.

5. If any mistake be made jn the description of

the property, or there be any other error in the par-

ticulars of sale, the same shall not annul the salo^

but a compensation or equivalent shall be given, or
8
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taken, as the case may require, according to the

average of the whole purchase money (on such

jcrror or mis-statement being proved) : such compen-

sation or equivalent to be settled by two referees or

their umpire—one referee to be chosen by each

parly, within ten days after notice given of the

e^ror, and the umpire to be chosen by the referees

immediately after their appointment.

6. The purchaser shall not be entitled to the pro-

duction of any title deeds other than such as are in

the vendor's hands, or in the hands of the several

mortgagees.

7. Lastly, upon failure of complying with the

above conditions, the deposit shall be forfeited, and

the vendor shall be at full liberty (with or without

notice) to re-sell the property by public auction or

private sale ; and if, on such re-sale, there should

be any deficiency, the purchaser shall make good

such deficiency to the vendor, and all expen'-es

attending such re-salo ; the same to be recoverable

as liquidated damages.

[Note.—Special conditions may be necssary to

meet particular cases ; but the above conditions will

meet ordinary cases. Except in very plain and
simple caseSy the services of a professional man
should be procured.]

Conditions of Sale of ths Court of Chancery.

1. No person shall advance less than $10 at any

bidding under $500, nor less than 820 at any bid-

ding over $500 ; and no person shall lelract his

bidding.
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2. The highest bidder shall be the purchaser

;

and, if any dispute arii as to the last or highest

bidder, the property shall be put up at a former

bidding.

8. The parties to the suit, with the exception of

the vendor, and {naming any parties, trustees^

agents, or others, in a fiduciary situation) are to be

at liberty to bid.

4. The purchaser shall, at the time of sale, pay

down a deposit in the proportion of 310 for every

$100 of his purchase money to the vendor or his

solicitors, and shall pay tiie remainder of the pur-

chase money on the day of next, and

upon such payment the purchaser shall be entitled

to the conveyance, and be let into possession. The
purchaser at the time of such sale to sign an agree-

ment for the completion of the purchase.

6. The purchaser shall have the conveyance pre-

pared at his own expense, and tender the same for

execution.

6. If the purchaser shall fail to comply with the

conditions aforesaid, or any of them, the deposit

and all other payments made thereon shall be for-

feited, and the premises may be re-sold, and the

deficiency, if any, by such re sale, together with

all charges attending the same or occasioned by
the defaulter, shall be made good by the defaulter.
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CHAPTER VI.

BILLS AND NOTES.

' **f /

« i

A Bill of Exchange (foreiga or inland) is defined

to be an open letter of request from one man to

another, desiring him to pay a sum named therein

to a third person, on his account. > •

Foreign Bills are such bills as are drawn in any

foreign country upon a person residing here or

abroad, or drawn in this country upon a person re-

siding in a foreign country, and payable abroad.

Inland Bills are those bills which are drawn in

Canada upon any person residing in any place

within the province.

Foreign bills bear so strong a resemblance in

their form to inland bills that there is no occasion

to notice them separately. The law affecting them

Ss, in general, identical with the rules regulating

inland bills. The leading distinctions are, that a

formal protest is necessary (as regards the drawer

and indorser) if they be dishonored on presentment

for acceptance or payment. It is also observable

that the laws and customs of the foreign country in

which a foreign bill is payable, or in which the



BILLS AND NOTES. 117

party to be charged resides, may, even in our

Courts, regulate the time of payment, protest, &c.

It may also be mentioned, as a slight distinction

between a foreign and an inland bill, that the for-

mer is, in general, drawn in sets ; that is, there are

several parts thereof. Therefore, the form of a for-

eign bill is, in general, " at after sight," or

" date," &c., " pay this my first of exchange [sec-

ond and third of same tenor and date not paid] to,

&c." This condition should be inserted in each

part, and sliould in each mention every other part

of the set. Ench part (uight to be delivered to the

payee.

The custom of merchants requires that bills of

exchange, whether foreign or inland, should be in

writing.

It seems extremely doubtful at what period, or

by whom, foreign bills of exchange were first in-

vented ; although it appears tolerably certain that

they were in use in the fourteenth century ; and an

inference drawn from the statute 6 Rich. II., st. 1,

c. 2, warrants the conclusion that foreign bills were

introduced into England previous to the year 13bl.

Inland bills of exchange (which were so called

because they were drawn as well as payable in

England) did not originate at a much earlier period

than the reign of Charles II,—probably about the

year 1645, when banking began to be extensively

carried on by the goldsmiths.

^^ ., ... .
Form of an Inland Bill ofExchange, ,

{lOOjOgOy 3 Toronto,! 1 January, 1870.2



118 CABINET LA.WTBR.

Two months after date,* pay to me,' or order,*

(or " lo my order," or " to E. F., or order"), at,

&c.,^ the sum of one hundred dollars,^ value re-

ceived.^

A. B., (the drawer). • ®

To C. D., Esq., {the drawee)^

Montreal.^ 1

Accepted C. D.,^^ payable at Bank of Mon-

treal. '3

[Indorsed] i* A. B., or " E. F." (first indorser,)

G. H., (second indorser.)

Remarks on this Form.

1. The place at which the bill is dated, or is sup-

p6sed to be drawn.

2. The date of the bill.

3. The sum superscribed in figures.

4. The statement of the time when payable.

6. The description of the payee.

6. "Or order."

7. " At," &c.

8. Statement of the sum payable.

9. "Value received."

10. The drawer's signature.

11. The direction to the drawee.
|>

12. The form of the acceptance. ^,

13. "Payable at," &c.

14. Form of indorsement.

1. The place at which the BiU is dated, or is supposed to-

he drawn.

It is usual to date the bill at the city or place

where it is drawn ; but this is not necessary. No
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place need be stated. If a place be stated, it will

be presumed that the drawer resides therein ; and

if only a general description be given^ as *•* Lon-

don," or " Montreal," it will be sufficient, in the

absence of information, or ready means of acquiring

intelligence, as to the particular street, &c , in

which the drawer resides, to give him notice of

dishonor by letter addressed to him merely " Lon-

don," or " Montreal."

2. The date of tTie Bill

This is not essential, although the bill be payable

after date. If there be no date, or an impossible

date, the time of drawing or issuin^^ the instrument

will be reckoned the dale, and will give the crite-

rion when the bill is due.

A bill of exchange may legally be post-dated.

The restrictions against post-dating in England

have reference to stamp duties merely, and do not

apply to Canada. Even in England, although a

penalty of one hundred pounds is incurred by post-

dating, yet the Lill will be good in the hands of a
bonafide holder.

As against third persons the date is not even pre-

sumptive evidence that the bill was drawn on the

day expressed ; nor will it afford proof of the time

of indorsement.

A bill may legally be drawn and dated on a

Sunday.

3. The sum superscribed in figures.

,,»iThis superscription is unnecessary, but usual.
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If it were contradictory to the body of the bill, it

would be rejected : on the other hand, if in the

body of the bill there were an omission of the word
dollars^ the superscription would aid the mistake

by supplying the word.

4. The Statement of the Time when payable.

It is not necessary to state on the face of the bill

any time for payment of the amount. If no time

be mentioned, the bill is payable immediately, or

on demand, that is, on presentation to the drawer

for payment.

If the time of payment be fixed, it is not material

that the day is ever so distant ; nor is it cny objec-

tion that the bill or note is payable at a specified

time after notice from the holder.

But it is a rule that a bill or note is void, even

between the original parties thereto, if the payment

of the money is m? ie, by the terms of the instru-

ment on the face of it, or by a written contempo-

raneous indorsement on the instrumen-, dependent

upon a condition , or upon the contingency of the

happening of an event which may never occur ;.

and the defect is not cured by the fulfilment of the

condition or the occurrence of the event.

Thus, if an instrument be drawn or made for the

payment of a sum of money (being the price of

certain goods), *'''upon condition that if any dispute

should arise between, &c., respecting the goods, the

note 8hol^ be void ;" or ^^ provided the terms men-

tioned in ?rtain letters shall be complied with ;'*

or ^* provided T. S. shall not pay ;" or ^^ provided"

''\

\
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D. M. shall not return to England, or his death be

duly certified, before the appointed time for pay-

ment ;" or, " when I am able ;" or " when J. S.

shall marry ;" or " when an estate, &c., crhall be

,

sold ;" it is not valid as a bill or note.

An instrument is not valid as a bill or note if the

sum specified is not payable at all events, but is

.expressed to be security merely as a set-off against,

or deduction from, another demand.

And the instrument is considered uncertain, con-

tingent, and void, as a bill or note, if the money is

to be paid out of a specified /tind, which may never

be realized or be adequate to the purpose ; as, "out

of rents ;" or " out of money when received ;" or

"out of my growing subsistence ;" or "out of the

produce of goods when sold ;" or " out of drafts

on a banker;" or " when they shall be paid."

But, however uncertain it may be when the event

on which the time for payment is made dependent

will occur, if it be certain that it must transpire at

some period, the bill or note will be good ; as if the

payment is to be made within one month "after

the death " of a party ; or " when J. S. shall come

ofage " (naming the day) ; so that his death would

not discharge the liability.

I
.' :!, ' 6. The Description of the Payee,

i The bill may be made payable to the drawer, or

io a third person. It is not essential that either

should be named, provided the bill be made pay-

able to the order of the drawer (when in effect it is

payable to him), or to bearer.
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But alternative words on the face of the instru-

ment, as to the party to whom payment is to be

made, will invalidate the bill ; as, if it be payable

to A. or B.

If,. on framing a bill, a blank or space be left for

the name of the payee, the acceptor and drawer

tacitly authorize a bona fide holder, afterwards tak-

ing the bill from the drawer or his transferee, to

supply his own name, so as to give effect to the

instrument as a bill payable to himself; and the

objection of uncertainty, which would otherwise

prevail, is thus obviated.

If the name of o. fictitious person be introduced as

payeCy the bill is inoperative in the hands of a party

who takes it with knowledge of that fact; but the

parties to the bill who were aware of the circum-

stance shall not be permitted to avail themselves of

the irregularity ; and against them the bill, in the

hands of an innocent holder for value, may be

treated as a bill payable to bearer.

If the bill be drawn in the name of a fictitious

person, payable to the order of the drawer, with the

acceptor's knowledge, the latter may be charged by

a bona ffide holder as undertaking to pay to the

order of the person who signed as the drawer.

6. « Or Order;* <fcc

Bills are generally payable to the order of the

Tdrawer or payee, or they may be payable to him or

bearer, or to bearer generally.

Great attention is due to this part of the instru-
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inent, as the distinguishing quality of a bill—its

negotiability—altogether depends upon the intro-

duction of express words rendering it transferable.

If the words "or order," or "bearer," be omitted,

the bill cannot be negotiated so as to become avail-

able against the acceptor. It is available only

againi?t the assignor who indorses it to the holder.

It will therefore be remarked that the express assent

of the original parties is necessary to attach to a

bill its more important and peculiar attribute.

7. 'At," d!c.

Although the bill be accepted payable at a par-

ticular place in pursuance of the drawer's request,

yet if the acceptor do not use the restrictive words
" and not otherwise or elsewhere," according to

the statute Con. Stat. U. C, c. 42, s 5, the accept-

ance is, as to him, deemed to be general; and the

acceptor i**. it seems, responsible, although no pre-

sentment be made at the specified place.

But the drawer and indorsers are not liable in

such case, unless the bill be duly presented at

the place designated by the acceptor, in pursuance

of the direction in the body of the bill, confirmed

and rendered specific by the acceptance.

If the drawer, in the body of the instrument,

make it payable, not at any specific place, but

generally in some^ town, the direction becomes in-

operative, if the bill be not accepted or the accept-

ance be general, without mentioning any particular

street or place in such town.
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Sometimes the drawer makes the bill payable at

his own house. This seems to be injudicious ; it

having been held that the circumstance raises a

presumption that the bill was accepted for his ac-

commodation, that he is the party to pay, and con-

sequently that he is not entitled to notice of dis-

honor, unless he proves that he really had effects

with the drawee.

8. Statement of the Sum payable.

This is generally expressed in words at length;

but figures would suffice. We have seen that the

superscription of the sum in the margin may aid

an omission in the body of the bill of the word
" dollars."

A bill, &c., is not valid unless it be solely for the

payment of a specific sum of money.

Therefore a bill »* to pay A. B. 100/." is void if

there be added the words, " and to deliver up a

horse," &c.; or the words ^*and all other sums that

may be due to him;" or, "first deducting thereout

any sum J. J. may owe me." And uncertainty aa

to any part of the amount to be paid will invalidate

the instrument as a note. !

9. '^ Value received.''*
,

These' words (though usual) are not necessary to

give validity or force to the instrument as a bill of

exchange.

Consideration being presumed by law for the

..drawing and indorsing a bill, no argument or in-
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ference that it does not exist can be founded on the

absence of the words " value received :" the pre-

sumption that a consideration existed still arises.

The precise meaning of these words, in reference

to the parties by whom and from whom the value

was received, depends upon the form of a bill. If

it be payable to the drawer or his order, the words
" value received " import that the drawee has re-

ceived consideration from the drawer; if it be pay-

able to a third person, they signify that the drawer

has received value from him to the amount drawn

for.

The nature of the value or consideration may be

stated, without prejudice to the validity of the in-

strument.

10. The Drawers Signature.

The bill would, evidently, be imperfect if the

drawer's name did not appear on the face of the

instrument. A formal signature at the foot of the

bill is not essential. If the drawer himself write

the bill in this shape, " /, A. JB., request you to

pay," &c., the instrument will be good, although

not undersigned.

The signature may be in pencil ; or by a mark
or cross, by way of signature ; or it may be printed.

When an agent draws a bill for his principal, the

signature should be in the name of the latter ; or

in the name of the agent, thus :
" A. B." {the

ogent)^ " for C. D." (the pnncipal) ; or thus : " C.

D." (the principal), " per procuration, A. B" (the

agent). If an agent merely sign his own narafr

-..-.^AjSj^'-vfe'i' I >
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only, as drawer, he w'^ll* become personally liablt

on the bill, and the principal will not incur any re-

sponsibility thereon.

If there be several drawers, and they be partners^

either the name of the firm may be subscribed by

one of the members or an agent of the firm or the

signature may be by the partner or agent " for

"

the firm by its usual title.

If the drawers be not partners, each should sepa-

rately sign by himself or by an agent appointed by

him for the purpose. In this case one drawer has

no implied authority to sign for the others.

11. 77^6 Direction to the Drawee,

This /orma/ direction is not necessary ; for, in a

case in which instead of the usual address to the

drawee the words ** payable at No. 1 Wilmot

Street " only were inserted, it was held that a per-

son who resided at that place and who accepted

the bill was liable thereon as acceptor. But this

case does not show that the instrument can be per-

fect as a hilt, alihough it do not appear on the face

of the instrument who is the drawee. And it is

clear that the absence of such information, to be

obtained from the instrument itself, would render

the instrument inoperative as a bill. -^

Care should be taken to address the bill lo each

person (if more than one) who has undertaken to

accept the bill. There cannot be successive ac-

ceptors or a second acceptor of the same bill after

a perfect acceptance, unless the second be an ac-

ceptor for honor.
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"' If, therefore, a bill be directed to A. only and be

accepted by him, and 1^ afterwards accept it, he i»

not liable thereon as acceptor.

12. The Form of the Acceptance,

The acceptance may be upon any part of the bill,

and it may be effected by the drawer merely writ-

ing his name or the word "accepted ;" or, it seems,

by his merely writing thereon " presented," or the

day of the month, or a direction to a third pcr^ton

to pay the amount.

An acceptance may be in pencil, or by making a

mark in lieu of a signature with mtent to accept.

The statute Con. Stat. U. C, c. 42, s. 7, requires

that bill:} shall be accepted in writing upon the bill

itself. But this statute docs not require the signa^

twre of the drawee.

The holder may insist, as against the drawer and

endorser, upon having the absolute acceptance of

the drawee to Xhefull extent and in the very terms

of the bill as drawn, and, if refused, may treat the

bill as dishonored. But he may, if he please,

waive such acceptance, and take a conditiomtl or

partial or limited acceptance, and it will be valid

against the acceptor; 'and if the other parlies Iiave

notice of the acceptance offered, and consent thereto,

they also will be bound.

Here we may observe the distinction that, al-

though a bill cannot be drawn, it may be accepted,

payable upon a condition or contingency.

The acceptance of a bill conditional as to ^he
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place of payment will be considered under the next

division.

A bill may be accepted for part only of the sum.

mentioned therein ; or the mode of payment may
be varied by making part of the amount payable

in bills ; or the time of payment may be altered by

ihe acceptance.

A bill may be accepted after it has been dis-

honored, and is then payable on demand.

The acceptance may be revoked or cancelled by

the drawee at any time before it has been called

for by the holder and before the drawee has parted

with it or delivered it over to the holder.

We have seen that, if a bill is complete as to

acceptance, that is, has been accepted by the party

on whom it is drawn, the custom of merchants does

not authorize any second or further acceptance by

another person. But, if the drawee before accept-

ance become insolvent, &c., or if he refuse to

accept, another person may accept for the honor of

any party to the bill ; which is called an accept-

ance/or honor, in the case of an inland bill, and is

termed an acceptance supra protest, in the case of

a foreign bill, from the circumstance of a pretest in

such instance preceding the acceptance.

If a party whose acceptance to a bill has been

forged, on the bill being presented to him by a third

person, with a request to khow if the bill has been

accepted by him, answer (though bona fide) i\iQX

:8uch is the case, he is liable as acceptor.

•^ t
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13. "Palpable at," <fcc
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The introduction of these words into an accept-

ance led to great difference of opinion in the Courts

as to their legal operation, before the passing of the

English Act 1 & 2 Geo. IV., c. 78 (Canadian Act,

Con. Stat. U. C, c. 42, founded on 7 Wm. IV., c. 6).

It is clear that the acceptor need not state where

the bill is to be presented for payment. He may
accept generally. The questi|)n which divided the

Courts was, whether the acceptor, by using the

words "payable at," &c., incurred only a restricted

and conditional or qualified liability, that is, was
not responsible unless the bill were presented for

payment at the place specified ; or whether the

words were a mere notification to the holder that

he might, if he pleased, there call for payment at his

election, without being compelled to do so.

The 1 & 2 Geo. iV. provides that an acceptance

of a bill payable at a banker's or other specified

place shall be deemed merely a general acceptance,

unless the acceptor state that it is payable there

" onfy and not otherwise or elsewhere ;" and the

Canadian act is in the same words.

14. Form, &c. of the Indorsements.

The indorsements may be upon the face or at the

back of the bill. They may be written in pencil.

The indorsement may be by the mere signature

of the party transferring, without any other words.

This is called an indorsement in blank.

Or before his signature the party may state, "Pay
9
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A. B.," or, "Pay A. B., or order." This is termed

a special indorsement, or indorsement infuU,

Bills and notes may be indorsed be/ore they are

complete. And a bill may be indorsed before due,

so as to charge the drawer, &c., although he had

been discharged as to the indorser, by the latter

having previously presented the bill for acceptance

and omitted, on the non-acceptance, to give the

drawer notice thereof; provided the indorsee had

no notice of such fact by noting on the bill or other-

wise, and took it for value. So, if a bill not due

be paid, but be left in the holder's hands, a person

taking it before it is due, bona file and without

notice, may sue thereon.

And a bill may legally be indorsed after it is due^

and has been dishonored ; but not after it has been

duly paid by the acceptor.

But there is this distinction between bills in-

dorsed before^ and after^ they are due. If a note

indorsed be not due at the time, it carries no sus-

picion whatever on the face of it, and the party

receives it on its own intrinsic credit. But, if it is

over-due, it is out of the common course of dealing,

and does give rise to suspicion. And therefore he

who takes a bill after it has arrived at maturity

takes it subject to all the legal defences that could

have been made by any previous holder, arising

out of and connected with the bill or note transac-

tion itself, and not relating, as in the case of a set-

off, merely to collateral matter.

If, therefore, the party transferring could not

have sued the acceptor upon the bill, because it

.#
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was given upon a smuggling, or other illegal, con-

sideratioa ; or because it had been paid or settled

in account with the acceptor ; or because he had

obtained the bill by fraud, &c. ; the transfer, after

the bill or note has become due, will give the

transferree no better title than the assignor pos-

sessed ; and, in an action by the latt
, either of

these defences will avail the accept( i.

But if the immediate party transferring an over-

due bill might have sued thereo", the holder is

invested with his rights ; and it is no defence that

the bill was accepted by the defendant, &c., upon a

smuggling contract, &c. bet^^'^een him and the

drawer.

A bill may be indorsed conditionally, thus:—
** Pay the within sum to A. H., or order, upon my
name appearing in the Gazette as ensign in any

regiment of the line between the 1st and 64th, if

within two months from this date. Upon such an

indorsempnt neither A. B. nor his indorsees can

acquire any right to the money, unless the event

specified has occurred.

An indorsement cannot be made as to part only

of the sum due, so as to subject the acceptor to two

actions without his consent ; but if the partial in-

dorsement be before the acceptance, and the drawee

accept generally, he is supposed to assent to the

double liability (that is, to one party as to one por*

tion, and to another as to the residue of the bill),

and the indorsement will be good. If part has been

satisfied, the bill may be indorsed for the remainder.

Aa indorsement may be restrictive, and stop the
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negotiability of the bill ; as " Pay to my servant for

my use^^^ or, " Pay W. S., or order
y for my ti»«,'^

&c. or it may be qtuUified (as ^^ sans recours^*

without reconrse), so as to exempt the indorser

from personal liability in case of dishonor.

The mode in which an agent or partner should

indorse a bill is similar, in general, to that which

should be adopted on his drawing a bill.

A partner may transfer in his own name only,

and thereby charge the firm, if such a mode of in-

dorsement has been usual. If there be several

holders, not partners, each should endorse.

A promissory note may be defined to be a prom-

ise oi engagement in writing to pay a specified

sum of money at the time therein limited, or on

demand, or at sight, to a person therein named or

his order, or to the bearer.

Form of a Note.

- %i:'-

$100^^. Toronto, 1st January, 1870.

Two months after date I promise to pay to C. D.,

{the payee) or order at the City Bank, Toronto, the

sum of one hundred dollars, value received.

A. B.. (the maker.)

[Indorsed] C. D., (first indorser.)

E. F., (second indorser.)

The several observations already made on the

various parts of a Bill of Exchange apply equally

to a Promiss^ory Note, except those numbered 1

1

and 12, which apply exclusively to the former.

No particular, or precise, form of words is neces-



BILLS AITD NOTES. IBS

\

sary to constitute a valid promissory note. Neither

the word promise nor the word pay is indispensible

;

but there must be equivalent expressions. There

must be words importing a promise to pay. A
mere " I. O. U." such a sum is not therefore valid

as a promissory note.

Where a note is signed by several persons as

maimers, it is usually joint and several, so as to give

the holder a right of action against all of them

jointly, or each separately, at his election ; although

of course the note is satisfied by being once paid

by all or either of the parties. The proper words

to be used in such a case are "We jointly and

severally promise to pay " &c. But where a note

began "I promise" &c., and was signed by several

makers, it was held the note was several as well

as joint.

If a note purport to be made and bQ signed by

A. only, B. cannot be sued thereon, although he was
jointly with A. liable for the debt for which the

note was given. But if a note begin " I promise

to pay " &c., and A. and B. be partners in trade,

and A. sign the note as for himself and B. on the

face of the instrument, the note is several against

A. &nd joint against the firm.

When it is desired that the maker of a note should

not be responsible unless the note is presented at a

particular bank or other place, he must insert in

the body of the note the words " and not otherwise

or elsewhere," as in the acceptance of a Bill of

Exchange.

It only remains to observe that by the Dominion
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Statute, 31 Vic, cap. 9, all bills and notes amount-

ing to $35 and upwards, require to be stamped, as

follows : Where the sum payable amounts to, but

does not exceed, $25, a one cent stamp ; where it

exceeds $25, but does not exceed $50, a two cent

stamp ; where it exceeds $50, but does not exceed

$100, a three cent stamp ^ and for every note ex-

ceeding $100, an additional three cent stamp for

every subsequent $100, or fractional part of it.

Stamps must be affixed ".. hen the bill or note is

drawn or made ; and must be at once cancelled by

writing over them the date when so aifixed. A
penalty of $100 is imposed for non-compliance with

this enactment. If, however, a bill or note should

come bona fide into the hands of a party without

having stamps affixed, such party may affix dovble

stamps ; the bill or note will then be good as to him

and all persons becoming parties to it after him.

i

.\

:<.'i.

i.\

CHAPTER VII. I ..

BONDS.

A bond is an obligation under seal, whereby the

maker (called the obligor) obliges himself, his

heirs, executors and administrators, to pay a pen-

alty or sum of money to another (called the obligee),

A condition is generally added that if the obligor
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pays a certain sum of money or performs some par-

ticular act, by a lime specified, then the obligation

shall be void, otherwise it shall remain in full force

and virtue. A bond without a condition is called

a single bond.

The penalty in a bond for payment of money is

usually double the amount of the real debt, for the

purpose of securing the full debt with interest and

costs if necessary.

Whenever a specified sum is agreed upon by the

parties for stipulated or liquidated damages, in the

event of a failure to comply with the conditions of

a bond, such specific si. in is the amount which the

party in fault is to pay.

All that can be recovered of a penalty in a bond

for payment of money, in addition to the amount of

the debt, is interest and costs ; and as the general

inclination of Courts is to regard the sum men-

tioned as a penalty^ care must be exercised to state

distinctly and unmistakably, the fact, that he sum
agreed upon is in the nature of stipulated or liqui-

dated damages, if the whole sum mentioned is in-

tended as a forfeiture in case of failure.

Single Bond.

'

(^Without Condition.)

Know all men by these presents, That I, A. B.,

of, &c., am held and firmly bound unto C. D., of,

&c., in the penal sum of j^lOOO of lawful money of

Canada, to be paid to the said C. D. or to his cer-

tain attorney, executors, administrators or assigns :
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For which payment to be well and faithfully made,

1 bidd myself, my heirs, executors and administra-

tors, and every of them firmly by these presents.

Sealed with my seal, dated tho 6th day of Janu-

ary, 1870.

Signed, sealed and delivered

in the presence of A. B. [l.s.]

Y.Z.

Bond.

(With Condition.)

Know all men by these presents, That I, A. B.,

of, &c., am held and firmly bound unto C. D., of,

&c., in the penal sum of ^1000 of lawful money of

Canada, to be paid to the said C. D. or to his cer-

tain attorney, executors, administrators or assigns :

For which payment well and truly to be made, I

bind myself, my heirs, executors and administra-

tors firmly by these presents.

Sealed with my seal, dated this 6th day of Janu-

ary, 1870.

The condition of the above written bond or obli-

gation is such that if the above bounden A. B., his

heirs, executors or administrators, do and shall well

and truly pay or cause to be paid unto the said C.

D., his executors, administrators or assigns, the

just and full sum of $600 of lawful money of

Canada, with interest thereon at the rate of ten per

cent, per annum, on the days and times, and in the

manner following, that is to say : The said princi-

pal sum of (500 on the 6th day of July, 1872,
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and the said interest half yearly, on tb'* fih days of

January and July in each year, (the first of such

payments of interest on the 6th day of July next)

without any deduction, defalcation or abatement

whatsoever: Then 1 he above written bond or obli-

gation shall be void and of no effect : otherwise

shall be and remain in full force and virtue.

Signed, sealed and delivered

in the presence of A.B. [l.s.]

Y. Z.

Bond to convey Land.

Know all men by these presents. That I, A. B., of,

&n., am held and firmly bound unto C. D., of, &c.,

in the penal sum of ^1000 of lawful money of

Canada, to be paid to the said C. D., or to his

certain attorney, executors, administrators or as-

signs: For which payment well and truly t(» be

made, I bind myself my heirs, executors and ad-

ministrators, and every of them forever, firmly by

these presents Sealed with my seal. Dated this

1 St day of May, 1869.

Whereas, the said C. D., hath contracted with

the above bounden A. B., for the absolute purchase

in fee simple, free from incumbrances, of the fol-

lowing lands and premises, that is to say : {here dc-

scribe the lands to be conveyed). And whereas,

the said C. D. hath agreed to pay therefor, the sum
of $600 of lawful money of Canada, at the times,

and in manner following, that is to say: {here state

the mode ofpayment.)
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Now the condition of liie above obligation is such

that if the said C. D., his heirs, executors, adminis-

trators or assigns, shall well and truly pay, or cause

to be paid, to the above bounden A. B., his execu-

tors, administrators or asisigns, the sum of $500 at

the time and in manner aforesaid ; then if the above

bounden A. B., his heirs and assigns, shall, by
,

good and sufficient deed or deeds of conveyance in

fee simple, convey and assure, or cause to be con-

veyed and assured, unto the said C. D., his heirs

and assigns for ever, ihe said premises hereinbefore

described, free from all incumbrances; Then the .

above obligation shall be void : otherwise shall be

and remain in full force and virtue.

Signed, sealed and delivered

in the presence of A. B. [l.s.]

Y. Z.

Bond for 'payment of Purchase Money.

Know all men by these presents, That 1, C. D.,

of, &c., am held and firmly bound unto A. B., of,

&c., in the penal sum of j|^1000 of lawful money of .

Canada, to be paid to the said A. B., or to his cer-

tain attorney, executors, administrators or assigns :

For which payment well and truly to be made, I

bind myself, my heirs, execuiors and administra-

tors and every of them firmly by these presents.

Sealed with my seal, dated this day of

18 .

"Whereas, the above bounden C. D., hath con-

tracted with the said A. B., for the absolute pur-

chase in fee simple, free from all incumbrances, of
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the following lands and premises ; that is to say

:

(here describe the lands).

And whereas, the above bounden C. I), hatb

agreed to pay therefor the sum of $500 of lawful

money of Canada, at the time and in manner fol-

lowing ; that is to say : {here state the mode ofpay-

ment.

And whereas, upon the treaty for the said pur-

chase, it was agreed that the above bounden C. D.

should enter into the above bond or obligation for

payment of the said purchase money, or the unpaid

part thereof, and interest in manner aforesaid ; and

be let into possession of the said lands and prem-

ises and receipt of the rents and profits thereof,

from the day of the date hereof.

Now the condition of the above written obliga-

tion is such that if the above bounden C. D., his

heirs, executors, administrators or assigns, shall

well and truly pay or cause to be paid to the said

A. B., his executors, administrators or assigns, the

whole of the said purchase money and interest

thereon as aforesaid, at the times and in manner

aforesaid, without making any deduction, defalca-

tion or abatement thereout on any account whatso-

ever ; Then the above obligation shall be void i

otherwise shall be and remain in full force and
virtue.

Signed, sealed and delivered

in the pres<*nce of C. D. [l.s.]

^ Y. Z.
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Bond of IndeiMiity.

Know all men by these presents, Thai I, E. F.,

of, &c., am held and firmly bound unto G. H., of,

&c., in the penal sum of $5000 of lawful money of

•Canada, to be paid to the said E. F., or to his cer-

tain attorney, executors, administrators or assigns :

For which payment well and truly to be made, I

bind myself, my heirs, executors and administra-

tors, and every of them, firmly by theac presents.

Sealed with my seal, dated this day of

38 . .

The condition of the above v^ritten bond or obli-

gation is such that if the above bounden obligor,

his heirs, executors and administrators, do and

shall from time to lime, and at all times hereafter,

bold and keep harmless and fully indemnified the

fiaid obligee, his heirs, executors and administra-

tors, and his and their lands and tenements, goods,

<^attels and effects, of, from and against all loss,

costs, charges, damages and expenses which the

«aid obligee, his heirs, executors or administrators,

may at any time hereafter bear, sustain, be at, or be

put to, for, or by reason, or on account of, {here

^tate the particular matters to which the indemnity

is to apply) or any thing in any manner relating

thereto ; Then the above written bond or obliga-

tion shall be void : otherwise shall be and remain

in full force and virtue.

Signed, sealed and delivered

in the presence of

Y. Z.

E. F. [l.s.]

^-^^b^pfU-f.
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JSond from a Leuee and hU Surety to pay rent accord-

ing to Leate.

Know all men by these presents, That we, C. D.«

of, &u., and E. F., of &c., are held and firmly

bound unto A. B., of, &c., in the penal sum of

$1000 of lawful money of Canada, to be paid to

the said A. B., or to his certain attorney, executors,

administrators or assigns : For which payment

well and truly to be made we bind ourselves and

each of us by himself, our and each of our heirs,

executors and administrators, firmly by the!>e

presents. Sealed with our seals. Dated this

day of 18 .

Whereas, the a ')ove named A. B. by Indenture of

Lease bearing even date with, but executed before,

the above written obligation, for the consideration

in the said lease mentioned, hath demised to the

above bounden C. D., a certain saw mill situate at

&c., {here describe the premisea)^ To hold unto

the said C. D., his executors, administrators and

assigns, for the term of years from thence next

ensuing (determinable nevertheless at the end of

the first years of the said term, if the said G.

D., his executors, administrators or assigns, shall

give months notice thereof, in manner therein

mentioned) at and under the yearly rent of $500

payable quarterly in manner as therein expressed :

as by the said lease will more fully appear.

Now the condition of the above written obliga-

tion is such, that if the above bounden C. D. and

E. F., or either of them, their, or either of their

heirs, executors or administrators, shall and do*
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•during the coutiDuance of the said recited lease,

well and truly pay or cause to be paid, the said

yearly rent or sum of $500, unto him the said A. B.,

his heirs or assign.^, by four equal quarterly pay-

ments of $125 each, on the several days following,

that is to say, the day of , the day

•of , the day of , and the day

of , in each and every year during the said

demise, or within fourteen days next after any of

the said days or times of payment, according to the

true intent and meaning of the said recited lease,

(the first quarterly payment to be made on the

day of next) ; Then the above written obli-

gation shall be void and of no effect : otherwise

shall remain in full force and virtue.

Signed, sealed and delivered

in the presence of CD. [l.s.]

Y. Z. E. F. [l.s.]

CHAPTER VIII.

CHATTEL MORTGAGES.

Chattel mortgages are deeds or conveyances, by

"Way of security, of personal property of a moveable

kind, such as household furniture, stock in trade,

^c.
In former days it sometimes happened that chattel
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mortgages were made use of in order to deprive a,

creditor who had obtained a judgment of the just

fruits of his execution. When a debtor became in-

volved, and desirous of preventing the seizure of

his goods and chattels by the sheriff or bailiff, it

was quite common for a debtor to made a fictitious

conveyance to some friend by way of security, for

a pretended loan. When a seizure was made, the

friend stepped in and claimed payment of the mort-

gage : which, being always for an amount equal to

the full value of the goods, had the effect of pre-

venting the creditor from realizing any thing at all.

To remedy this evil, the Legislature in 1867,

passed an Act of Parliament (since consolidated

and being now cap. 45 of the Consolidated Statutes

for Upper Canada,) the sections of which, so far as

it is necessary to notice them here, are as fol-

lows :
—

1. Every mortgage of goods and chattels made
in Upper Canada, which is not accompanied by an

immediate delivery and an actual and continued

change of possession of the things mortgaged, or a

true copy thereof, must within five days from the

execution thereof, be registered as hereinafter men-

tioned, together with the affidavit of a witness

thereto, of the due execution of such mortgage or

com eyance, or of the due execution of the mort-

gage or conveyance of which the copy filed purports

to be a copy, and also with the affidavit of the mort-

gagee or his agent, if such agent be aware of all

the circumstances connected therewith and properly

authorized in writing to take such mortgage : in
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which case a copy of suph authority must be regis-

tered therewith.

2. Such last-mentioned affidavit, whether of the

mortgagee or his agent, must state that the mort-

gagor therein named is justly and truly indebted

to the mortgagee in the sum mentioned in the mort-

gage : that it was executed in good faith, and for

the express purpose of securing the payment of

money justly due or accruing due, and not for the

purpose of protecting the goods and chattels men-

tioned therein, against the creditors of the mort-

gagor ; or of preventing the creditors of such mort-

gagor from obtaining payment of any claim against

him.

3. In case such mortgage or conveyance and

affidavits be not registered, the mortgage or convey-

ance will be absolutely null and void as against

creditors of the mortgagor, and against subsequent

purchasers or mortgagees in good faith, for valuable

consideration.

5. In case of an agreement in writing for future

advances for the purpose of enabling the borrower

to enter into and carry on business with such ad-

vances, the time of re-payment thereof not being

longer than one year from the making of the agree-

ment ; and in case of a mortgage of goods and chat-

tels for securing the mortgagee re-payment of such

advances ; or in case of a mortgage of goods and

chattels for, securing the mortgagee against the in-

dorsement of any bills or promissory notes, or any

other liability by him incurred for the mortgagor,

not extending for a longer period than one year
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from the date of such mortgage ; and in case the

mortgage is executed in good faith, and sets forth

fully, by recital or otherwise, the terms, nature and

effect of the agreement, and the amount of the lia-

bility intended to bo created ; and in case such

mortgage is accompatnicd by the affidavit of a wit-

ness thereto of the due execution thereof, and by

the affidavit of the mortgagee, or in case the agree-

ment has been entered into, and the mortgage taken

by an agent duly authorized in writing to make
such agreement and to take such mortgage, and if

the agent is aware of the circumstances connected

therewith, then, ^ accompanied by the affidavit of

such agent : su i' • idilavit, whether of the mortgagee

or his agent, slating that the mortgage truly sets

forth the agreement entered into between the parties

thereto, and truly stales the extent of the liability

intended to be created by such agreenr.jnt and

covered by such mortgage, and that such mortgage

is execrted in good faith, and for the express pur-

pose of securing the mortgagee repayment of his

advances, or against the payment of the amount of

his liability for the mortgagor, as the case may be,

and not for the purpose of securing the goods and

chattels mentioned therein against the creditors of

the mortgagor, nor to prevent such creditors from

recovering any claims which they may have against

such iTiortgagor ; and in casn such mortgage is re-

gistered as hereinafter provided ; the same will be

as valid and binding as mortgages mentioned in

the preceding section of this act.

6. All the instruments mentioned in the act, must
10
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contain such sufficient and full description of the

goods and chattels, that the same may be thereby

readily and easily known and distinguished.

7. The instruments mentioned in the preceding

sections must be registered in the office of the clerk

of the County Court of the county or union of coun-

ties where the mortgagor or bargainor, if a resident

in Upper Canada, resides at the time of the execu-

tion thereof, and if he be not a resident, then in the

office of the clerk of the County Court of the county

or union of counties where the property so mort-

gaged or sold is at the time of the execution of such

instrument.

[NoTK.—By Ontario Slat. 22 Vic. c. 49, 8. 8,

chattel mortgages executed in Muskoka Territory

are to he registered with the clerk of the first Divi-

sion Court at Bracebridge.]

9. In the event of the permanent removal of goods

and chattels mortgaged as aforesaid from the county

or union of counties in which they were at the time

of the execution of the mortgage, to another county

or union of counties before the payment and dis-

charge of the mortgage, a certified copy of such

mortgage, under the hand of the cierk of the County

Co'irt in whose office it was first registered, and

under the seal of the said Court, and of the affida-

vits and documents and instruments relating thereto

filftd in such office, must be filed with the clerk of

the County Court of the county or union of counties

to which such goods and chattels are removed,

within two months from such removal, otherwise
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the goods and chattels will be liable to seizure and

sale under execution, and in such case the mort-

gage will be null and void as against subsequent

purchasers and mortgagees for valuable considera-

tion.

10. Every knortgage or copy thereof, filed in pur-

suance of the act, will cease to be valid as against

the creditors of the persons making the same, and

against subsequent purchasers or mortgagees in

good faith for valuable consideration, after the ex-

piration of one year from the filing thereof; unless

within thirty days next preceding the expiration of

Ihei said term of one year, a true copy of such mort-

gage, together with a statement exhibiting the

interest oi the mortgagee in the property claimed

by virtue thereof, and a full statement of the amount
still due for principal and interest thereon, and of

all payments made on account thereof, be again

, filed in the office of the clerk of the said County

Court of the county or union of counties wherein

such goods and chattels may be then situate, with

an affidavit of the mortgagee, or of his agent duly

authorized in writing for that purpose (which

authority shall be filed therewith), stating that such

statements are true, and that the said mortgage has

not been kept on foot for any fraudulent purpose.

12. All affidavits and affirmations required by

the act may be taken and administered by any

Judge or Commissioner of the Courts of Qaeen*8

Bench or Common Pleas, or Justice of the Peace,

in Upper Canada.

The effect of these enactments may be shortly
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summed up thus : every chattel mortgage must be

filed with the cl^rk of the County Court within five

days after execution ; the instrument must be ac-

companied by an affidavit of its due execution, and

another affidavit of tlie good faith of tho transaction.

The last-mentioned affidavit may be made by an
agent, if he be specially appointed in writing for

the purpose. These affidavits may be sworn ta

before a commissioner of the Queen's Bench, kc.y

or before a Justice of the Peace. .

If the mortgage is intended to secure future ad-

vances, or as collateral security against the indor$c<^

ment of accommodation bills or notes, the require-

ments of section 5 must be carefully observed.

Finally, every chattel mortgage requires to be

renewed each year. Section 10 points out the

mode'. A statement showing the interest of the

mortgagee, and the amount remaining due, together

with a copy of the mortgage, must be filed within

thirty days of the expiration of the year.

The following forms will- be found applicable to

most occasions :

—

Chattel Mortgage.

This Indenture, made the day of ,

18 , Between A. B , of, &c., of the one

part, and C. D., of, &c., of the other part. Wit-

nesseth that the said parly of the first part, for and

in consideration of the sum of $100 of lawful money

of Canada, to him in hand well and truly paid by

the said party of the second part, at or before the

sealing and delivery of these presents, the receipt

:'.%/
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whereof is hereby acknowledged, doth bargain,

8cll and assign nnto the said party of the second

part, his executors, administrators and assigns all

and every the goods, chattels, furniture and eflects

in and about the dwelling house {or store) of the

«aid A. B., situate at &c., . nd einafter particu-

larly mentioned, that is lo say ^^hre specify th.

chattels: or you may refer to a schedule saying

ufter the word^ 8fc.^ " u hich are particularly speci-

fied in the schedule hereunder written."

To have, receive and lake the said goods and

-chattels hereby asi^igned or intended so to be, unto

the said party of the second part, his executors,

administrators and assigns, as his and their own
proper goods and effects.

Provided always that if the said party of the first

part, his executors or administrators, shall pay unto

the said party of the second part, his executors,

administrators or assigns, the full sum of $100 with

interest the /eon, at the rate of 10 per cent, on the

day of next, then these presents shall

be void.

And the said party of the first part doth hereby,

for himself, his executors and administrators, cove-

nant, promise, and agree to and with the said

party of the second part, his executors, administra-

tors, and assigns, that he, the said party of the first

part, his executors or administrators, or some or

one of them, shall and will well and truly pay, or

cause to be paid, unto the said party of the second

part, his executors, administrators and assigns, the

«aid sum of money in the above proviso mentioned,
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with interest for the same as aforesaid, on the days

find times and in the manner above limited for the

payment thereof.

And also, that in case default shall be made in

the payment of the said sum of money in the said

proviso mentioned, or the interest thereon, or any

part thereof, or in case the said party of (he first

part shall t;ttcmpt to sell or dispose of, or in any

way part with the po'>session of, the said goods and

chattels, or any of them, or to remove the same or

any part thereof out of the county of , with-

out the consent of the said party of the second part,

his executors, administrators or assigns, to such

sale, removal or disposal thereof, first had and

obtained in writing ; then and in such case it shall

and may be lawful for the said party of the second

part, his executors, administrators and assigns,

peaceably and quietly to receive and take unto his

or their absolute possession, and thenceforth to hold

and enjoy all and every or any of the goods, chat-

tels and premises hereby assigned or intended so

to be, and with his or their servant or servants, and

with such other assistant or assistants as he may
require, at any time during the day to enter into

and upon any lands, tenements, houses and premi-

ses belonging to and in the occupation of the party

of the first part, where the said goods and chattels

or any part thereof may be, and to break and force

open any door, lock, bolt, fastening, hinge, gate,^

fence, house, building, enclosure and place, for the

purpose of taking possession of and removing the

said goods and chattels ; and to sell the said good»
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and chattels, or any of them, or any part thereof at

public auction or private sale, as to them or any

of them may seem meet ; and from and out of the

proceeds of such sale in the first place to pay and

reimburse himself or themselves all such sums of

money as may then be due, by virtue of these pre-

sents and all such expenses as may have been in-

curred by the said party of the second part, his

executors, administrators or assigns, in consequence

of the default, neglect or failure of the said party of

the first part, his executors, administrators or as-

signs, in payment of the said sum of money with

interest thereon as above mentioned, or in conse-

quence of such sale or removal as above mentioned
;

and in the next place to pay unto the said party of

the first part, his executors, administrators and

assigns, all such surplus as may remain after such

sale, and after payment of all such sum and sums

of money and interest thereon as may be due by

virtue of these presents at the time of such seizure,

and after payment of the costs, charges, and ex-

penses incurred by such seizure and »(ale as afore-

said.

And the said party of the first part doth hereby

filtther covenant, promise and agree to and with

the said party of the second part, his executors,

administrators and assigns, that in case the sum of

money realized under any such sale as above men-

tioned shall not be suflicient to pay the whole

amount due at the time of such sale, then he, the

said party of the first part, his executors or admin-

istrators, will forthwith pay any deficiency to the

i
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said party of the second part, hU executors, admin-

istrators and assigns.

In witness whereof, tlic parlies to these presents

have hereunto set their hands and seals the day

and year first above written.

Signed, sealed and delivered

in the presence of A. B. [l.s.]

Y. Z.

Jffi,davit of Mortgagee.

Ontario, County of , to wit : I, C. D., of the

of in the County of , the rnorlgagecjn

the within Bill of Sale, by way of mortgage named,

make oath and say, that A. B., the mortgagor in

the within Bill of Sale, by way of mortgage

named, is justly and truly indebicd to me, this de-

ponent C. D., the mortgagee therein named, in the

sum of $100, mentioned therein. That the said

Bill of Sale, by way of mortgage, was executed in

good faith, and lor the express purpose of securing

the payment of the money so justly due as afore-

said, and not for the purpose of protecting the goods

and chattels mentioned in the said Bill of Sale, by

way of mortgage, against the creditors of the said

A B., the mortgagor therein named, or preventing

the creditors of such mortgagor from obtaining pay-

ment of any claim against him.

C. D.
Sworn before me, at

the of , in the

County of , this

day of , 18 .

E.R, J
•
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J. P., or a Commissioner fur taking AfiidayitB ia

the Queen's Bench, in and for the County of

Affidavit of Witne»».

Ontario, County of , to wit : I, Y; Z., of the

of , in the County of make oath

and say, that I was personally present, and did see

the annexed Bill of Sale, by way of mortgage, duly

figned, sealed and delivered by A. B., party thereto,

and that the name V. Z., set and subscribed as a

witness to the execution thereof, is of the proper

handwriting of me, this deponent, and that the

«ame wa? executed at , in the said County

Of

Y. Z.

Sworn before mc, at

'

the of , in the

County of , this ^

day of , 18 .

E. F.,

J. P.. or a Commissioner for taking Affidavits in

the Queen's Bench, in and for the County of

Chattel Mortgage,

(^By way of security against Indorsement.)

This Indenture, made the day of 18 ,

Between A. B., of, &c., of the first part, and C. D.,

of &c., of the second part : Whereas the said party

of the second part has indorsed the Promissory
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Note of the said party of the first part for the sum
of 9500, of lawful money of Canada, for the acconn>

modation of the said party of the first part, 'which

Promissory Note is in the words and figures follow-

ing, that is to say: {here copy the note,) And
whereas the said party of the first part has agreed

to enter into these presents for the purpose of in-

demnifying and saving harmless the said party of

the second pRrt of and from the payment of the said

promissory note, or any part tnereof, or any note or

notes hereafter to be indorsed by the said party of

the second part, for the accommodation of the said

party of the first part, by way of renewal of the

said recited note, or otherwise howsoever, within

the period of one year from the dale hereof.

Now this Indenture witnesseth, that the said

party of the first part, in consideration of the premi-

ses, hath bargained, sold and assigned, and by

these presents doth bargain, sell and assign, unto

the said party of the second part, his executors,

administrators and assigns. All and singular the

goods, chattels, furniture and household stuff here-

inafter particularly mentioned and expressed, that

is to say : (describe as in preceding form).

To have, hold, receive and take the said goods,

chattels, furniture and househ<lId stufi' hereby

assigned, or mentioned, or intended so to be, unto

the said party of the second part, his executors, ad-

ipinistrators and assigns, forever : Provided always,

and these presents are upon this condition, that if

the said party of the first part, his executors or ad-

ministrators, do and shall well and truly pay, or
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oauee to be paid, the said piomiseory note so as

aforesaid indorsed by the said party of the second

part, and all and every other note or notes, which

may hereafter be indorsed by the said party of the

second part for the accommodation of the said party

of the first part, by way of renewal of the said note>

and indemnify and save harmless the said party of

the iipcond part, his heirs, executors and adminis-

trators, from all loss, costs, charges, damages or

expenses in respect of the said note or any renewaln

thereof, then these presents, and every mailer and

thing herein contained, shall cease, determine and

be niterly void to all intents and purposes, any thing

herein contained to the contrary thereof in any
wise notwithstanding. And the said parly of the

first part dolh hereby, for himself, his heirs, execu-

tors and administrators, covenant, promise and

agree to and with the said party of the second

part, his executors and administrators, that he, the

said parly of the first part, his executors or admin-

istrators, or some or one of them, shall and will

well and truly pay, or cause to be paid, the said

promissory note in the above recital and pro^vHi

mentioned, and all future or other promissory notes

which the said party of the second part shall here-

after indorse for the accommodation of the said

party of the first part by way of renewal as afore-

said, and indemnify and save harmless the said

party of the second part from all loss, costs, charges^

damages or expenses in respect thereof.

And also, that in case default shall be made in

the payment of the said promissory note, or any
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renewal note or notes as in the said proviso men-

tioned, or in case the said party of the first part

shall attempt to sell or dispose of, or in any way
part with the possession of, the said goods and

•chattels, or any of them, or remove the same or any

part thereof out of the county of , without the

consent of the said party of the second part, his exe-

•cutors or administrators, to such sale, removal or

disposal thereof, first had and obtained in writing,

then and in such case it shall and may be lawful

for the said party of the second part, his executors

or administrators, with his or their servant or ser-

vants, and with such other assistant or assistants as

he or they may require, at any time during the day

to enter into and upon any lands, tenements, houses,

and premises, wheresoever and whatsoever belong-

ing to, and in the occupation of the said party of

the first part, his executors or administrators, where

the said goods and chattels, or any part thereof,

may be, and for such persons to break and force

open any doors, locks, bolts, fastenings, hinges,

gates, fences, houses, buildings, enclosures and

•places, for the purpose of taking possession of and

removing the said goods and chattels, and upon and

from, and after the taking possession of such goods

and chattels as aforesaid, it shall and may be law-

ful, and the said party of the second part, his exe-

cutors or administrators, and each or any of them,

is and are hfreby authorized and empowered to

sell the said goods and chattels, or any of them, or

any part thereof, at public auction or private sale,

41S to him or lhem,or any of them, may seem meet,
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and from and out of the proceeds of such sale in the

first place to pay and reimburse himself or them-

selves all such sums and sum of money as may
then be due by virtue of these presents on the said

promissory notv.^ or any renewal note or notes, as>

aforesaid, and all such expenses as may have been

incurred by the said parly of the second part, hi9>

exccntors or administrators, in consequence of the

default, neglect or failure of the said party of the

first part, his executors or administrators, in pay*

ment of the said note or notes as above mentioned^

or in consequence of such sale or removal as above

mentioned ; and in the next place to pay unto the

said party of the first part, his executors, adminis-

trators or assigns, ail of such surplus as may ve-

main after such sale, and after payment of all sucb

sum and sums of money, and interest thereon, as-

he, the said party of the second part, shall be called

upon to pay by reason of indorsing the said prom-

issory note in the said recital and proviso mentioned,,

or auy renewal note or notes to be indorsed by the

said party of the second part for the said party of

the first part, as aforesaid, at the time of such

seizure, and after payment of such costs, charges

and expenses incurred by such seizure and sale, as-

aforesaid.

Provided always, nevertheless, that it shall not

be incumbent on the said party of the second part,,

his executors or administrators, to sell and dispose

of the said goods and chattels, but that in case of

default in payment of the said note or notes as afore-

said,Jt shall and may be lawful for the said partw

:;:
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«of the second part, his executors, administrators

and assigns, peaceably and quietly to have, hold,

use, occupy, possess and enjoy the said goods and

•chattels without the let, molestation, eviction, hin-

drance or interruption of him, the said party of the

£r8t part, his executors, administrators or assigns,

or any of them, or any other persons or person

"whomsoever. And the said party of the first part

•doth hereby further covenant, promise and agree,

to and with the said party of the second part, his

•executors and administrators, that in case the sum
of money realized under any such sale as above

mentioned shall not be sufficient to pay the whole

amount due on the said note or notes at the time of

«uch sale, that he, the said party of the first part,

his executors or administrators, shall and will forth-

with pay or cause to be paid, unto the said party of

the second part, his executors or administrators,

all such sum or sums of money, with interest

thereon, as may then be remaining due upon tho

.«aid note or notes.

In witness whereof, the parties to these presents

have hereunto set their hands and seals, the day

and year first above written.

Signed, sealt^d and delivered

in the presence of A. B. [l.s]

Y. Z. C. D. [L.S.]

Affidavit of Mortgagee.

Ontario, County of to wit : I, C. D., of,

'&c., the Mortgagee in the within Mortgage named,

iinake oath and say, that such mortgage truly states
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M .

the extent of the liability intended to bd created

and covered by such mortgage, and that the said

mortgage was executed in good faitli and for the

%xpress purpose of securing me, the said mortgagee

therein named, against the payment of the amount

of my liability for the said mortgagor by reason of

the promissory note therein recited, or any note or

notes which I may indorse for the accommodation

of the said party of the first part, as renewals of the

said note ; Ani not for the purpose of securing the

goods and chattels mentioned therein against the

creditors of the mortgagor, nor to prevent such

creditors from recovering any claims which they

may have against such mortgagor.

CD.

Sworn before me, at'

the of , in the

County of , this

day of , A.D.

18 .

E. F.,

J. P. or a Commissioner for taking Affidavits in

the Queen's Bench in and for ihe County of .

Affidavit of Witne^i.

Ontario, County of , to wit : I, Y. Z., of, &c.,

make oath and say, that I was personally present

and did see the annexed Bill of Sale, by way of

Mortgage, duly signed, sealed and delivered by A.

B. and C. D., the parties thereto, and that I, this
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>

deponent, am a subscribing witness to the same ;

that the name Y. Z., set and subscribed as a wit*

ness to the executioii thereof, is of the proper hand

writing of mc, this deponent, and that the sam^
was executed at , in the said County of

Y. Z.

Sworn before me, atl

the of , in the

County of , this

day of , A.D.

18 .

E. F.,

J. P. or a Commissioiier for taking Affidavits in

the Queen's Bench in and for the County ot

Chattel Mortgage.

{To secure futvre advances')

This Indenture made the day of 18 ,

Between A. B., of, &c., of the first part, and C. D.,

of &c., of the second part. Whereas, [Here set

forth fully by way of recital^ the terms, nature and

effect of the agreement for the future advances, and

the amount of liability to be created, asfor instance]',

" Whereas the said A. B. is desirous of entering

into and carrying on the business of a dry goods

merchant at the City of Toronto, and hath applied

to the said C. D. to make him future advances not

exceeding in the whole the sum of $5000, at such

times and in such sums as he the said A. B. may
require the same. And whereas, by an agreement
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in writing, dated on the day of 18 ,

and made between the said A. B. and C. D., the

said C. D. hath agreed to make such future ad-

vances to the extent of $5000 to the said A. B. for

the purpose aforesaid at such times, and in such

sums as the said A. B. may require it : the whole

to be repaid within one year from the date of the

said agreement."] Now this Indenture witnesseth

that the said party of the first part, in consideration

of the premises, and in pursuance of the said agree-

ment hath bargained, sold and assigned, and by

these presents doth bargain, sell and assign unto

the said party of the second part, his executors, ad-

ministrators and assigns, All and singular the

goods, chattels, furniture and household effects

hereinafter particularly mentioned and described

in the schedule hereunto annexed marked A. To
have, hold, receive and take, all and singular the

said goods, chattels, furniture and effects herein-

before bargained, sold and assigned, or mentioned,

or intended so to be, unto the said party of ihe

second part, his executors, administrators and

assigns forever. Provided always, and these pres-

ents are upon this condition, that if the said party

of the first part, his executors or administrators do

and shall well and truly pay or cause to be paid

unto the said party of the second part, his execu-

tors, administrators or assigns, the said sum of

$5000 or so much thereof as the said party of the

second part shall advance to the said party of the

first part, according to the terms of the said agree-

ment, together with interest thereon at the rate of
11
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per cent, per annum, within one year horn the

date of the said agreement, then these presents and

every matter and thing herein contained,, shall

cease, determine and be utterly void to all intent»

and purposes, any thing herein contained to the

contrary thereof in any wise notwithstanding. Pro*

vided always that in case default shall be made in

payment of the said sura of $5000, or so much
thereof as may be advanced as aforesaid, and inter-

est contrary to the last mentioned proviso ; or in case

the said party of the first part shall attempt to sell or

dispose of, or in any way part with the possession

of, the said goods and chattels or any of theiu, or to

remove the same or any part thereof out of the City

of Toronto, without the consent of the said party of

the second part, his executors, administrators or

assigns, to such sale, removal or disposal thereof^

first had and obtained in writing ; then and in such

case it shall and may be lawful for the said party

of the second part, his executors, administrators or

assigns with his or their servant or servants, and

with such other assistant or assistants as he or they

may require, peaceably and quietly to receive and

take into his or their absolute possession, and

thenceforth to hold and enjoy all and every, or any

of the said goods and chattels : and upon and from

and after the taking possession of such goods and

chattels as aforesaid, it shall and may be lawful,

and the said parly of the second part, his executors,

administrators and assigns, and each or any of them

is and are hereby authorized and empowered, io

sell the said goods and chattels, or any of them, or
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any part thereof at ptiblic auction or private sale,

as to him or any of them may seem meet, and from

and out of the proceeds of such sale in the first

place to pay and reimburse him and them all such

suras and sum of money as may then be due by

virtue of these presents, and all such expenses as

may have been incurred by ttie said parly of the

second part, his executors, admin isnators or as-

signs, in consequence of the default, neglect or

failure of the said party of the first part, his execu-

tors, administrators or assigns, in payment of the

said sura of money wiih interest thereon as above

mentiont-d, and in the next place to pay unto the

said party of the first part, his executors or adminis-

trators, all such surplus as may remain after pay-

ment of such sum or suras of raoney as aforesaid.

And the said party of the first part, for himself, his

heirs, executors and administrators, doth hereby

covenant, promise and agree to and with the said

party of the second part, his executors, administra-

tors and assigns, that in case the sum of money
realized under any such sale as above mentioned,

shall not be sufficient to pay the whole amount due

at the time of such sale, he the said party of the

first par*, his executors or administrators, shall and

will forthwith pay or cause to be paid unto the

said party of the second part, his executors, admin-

istrators or assigns, all such sura and sums of

money, with interest thereon, as may then be re-

maining due.

And it is hereby also declared and agreed, that

until default shall be made in payment of the said
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principal sum of $5000 and interest, coptrary to the

aforesaid proviso, it shall be lawful for the said A.

B., his executors or administrators, to make use of

(but not to remove from the premises) ihe said

goods, chattels and things hereby assigned or in-

tended so to be without any hindrance or disturb-

ance by the said C. D., his executors, administra-

tors or assigns. And the said A. B. doth hereby for

himself, his lieirs, executors and administrators,

covenant with the said C. D., his executors and

administrators, that he, the said A. B., hath not

heretofore made, done, permitted or suffered, nor

will at any time hereafter make, do, permit or suf-

for any act, deed, matter or thing whereby, or by

means whereof, the said goods, chattels and premi-

ses hereby assigned are, is, can or may be in any

wise impeached, charged, affected, incumbered or

prejudicially affected in any manner howsoever; and

also that he the said A. B., his executors or admin-

istrators will, so long as any money shall remain

due on this security, insure and keep insured the

said goods, chattels and premises from damage by

fire, in some respectable insurance office, in the

names of the said C. D., his executors, administra-

tors or assigns, in the sum of ^ , and hand the

policy for such insurance, and the receipt for the

current year's premium, to the said C. D., his exe-

cutors, administrators or assigns, on demand ; and

that in default of the said policy being so effected

or kept on foot as aforesaid, it shall be lawful for

the said C. D., his executors, administrators and

assigns, to effect or keep on foot the same, and all
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the premiums and other expenses incurred by him
or them in so doing shall be repaid on demand by

the said A. B., his executors or administrators, and

until re-payment, the same shall be a charge on

the said goods, chattels and premises hereby as-

signed, and shall bear interest after the rate afore-

said. And also that the said A. B., his executors

and administrators, will, during the continuance of

this security, keep the chattels, effects and premises

hereby assigned, in good order, repair and condi-

tion in all respects, as they are in at the time of the

execution hereof.

In witness whereof, the parties to these presents

have hereunto set their hands and seals the day and

year first above written.

Signed, sealed and delivered

in the presence of A. B. [l.s.]

Y. Z. C. D. [L.S.]

The Schedule above referred to marked A,

(Here set out a full and particular description of the

goods as required in the preceding forms.)

Mortgagee's Affidavit.

Ontario, County of , to wit : I, C. D., of,

&c., the mortgagee in the within mortgage named,

make oath and say, that the within mortgage truly

sets forth the agreement entered into between my-
self and A. B., therein named, and truly states the

extent of the liability intended to be created by

such agreement, and covered by the within mort-
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gage. That the within mortgage is executed in good

faith, and for the express purpose of securing to me
the re-payment of the advances agreed to be made
as within mentioned, and not for the purpose of

seouring the goods and chattels mentioned therein,

and set forth in the schedule attached thereto

marked A, against the creditors of the said A. B.,

or to prevent such creditors from recovering any

claims which they may have agpf?st the said A. B.

C. D.

18

Sworn before me at
] .

the day of ,
\

F. W.,

A Commissioner, &c.

Affidavit of Witness.

(^Same as in preceding Forms.)



CHAPTER IX.

DEEDS.

The legal and technical definition of a deed is a

writing sealed and delivered. Bonds, therefore,

and assignments and chattel mortgages, of which

we have treated in previous chapters, are all deeds

:

that is to say, they are writings sealed and delivered.

T\,M general and popular idea of a deed, however,

is commonly associated with the transfer of land,

and it is in this popular but restricted sense in

which we shall spetik of a deed in this chapter;

remarking merely that the manner in which a deed

must be wntten or executed is precisely the same

whether goods or lands are intended to be conveyed.

A deed of land, then, is a writing scaled and

delivered by the parties, by which lands, tenements

or hereditaments are conveyed by one person to

another. It may be either written or printed, and

on paper or parchment. Figures, as a general rule,

should be avoided, and •'ll words written in full

without abbreviation or contraction. The name,

residence and occupation or addition of every party

to the deed should be carefully inserted, and also

some date : properly the date of the day of execu-
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tion, bat sot necessarily ; for a deed may legalJy

be dated on one day, and not executed until some

other and subsequent day. Care should be used

in describing the lands conveyed ; an error here

may entail considerable expense before it can be

rectified. If a whole township lot be conveyed, it

will be suificient to describe it as lot number so

and so, in such a concession, township and county,

comprising so many acres. If a portion only be to

be conveyed, describe accurately the part intended
;

as the north or south half, or north-east or south-

west quarter, as the case may be. Where the

boundaries are well known, and especially where

only a portion of a lot is conveyed, it will be

desirable to describe the premises by metes and

bounds ;
giving the courses or magnetic bearings,

and the measurement of each side. A well pre-

pared deed should contain no alterations or inter-

lineations of any kind ; they will not, however,

invalidate the instrument ; but if necessary to be

made, the fact that they were so made before sig-

nature of the deed should be staled in the attesta-

tion clause at the foot, and the witness should put

his initials in the margin, opposite all such altera-

tions or interlineations, so that he may be the better

able, if ever called on, to prove that they were sa

made before execution. When once signed and

executed, a deed must not be altered—to do sa

might be to commit a forgery ; and any such alte-

ration might wholly vitiate the deed.

The person conveying the land is called the

grantor ; the person to whom it is to be conveyed
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is called the grantee. If the grantor is a married

man, his wife should join in the deed and bar her

dower ; otherwise, when her husband dies she will

be entitled to one-third of the land conveyed for her-

life time. Land may bo conveyed in such a man-
ner as to preclude the wife of the party to whom it

is conveyed from any right to dower on her hus-

band's death ; but the species of deed by which

this may be done is very special and can only

safely be prepared by a professional man.

When a married woman is the owner of land in

her own right, she may convey the same by an

ordinary deed, to which her husband must be a

party, but the deed must be acknowledged by her

before a Judge of one of the Superior Courts of law

or equity, or before a County Court Judge, or before

two Magistrates. A certificate of acknowledgment

must be endorsed upon the deed, and signed by the-

Judge or Magistrates before Whom it is made.

Every deed should be signed by the grantor. It

is not necessary that the grantee should sign unless-

the deed contains some covenant on his part. The
ordinary way of executing a deed is for the party^

conveying to sign his name in his usual manner,

opposite the seal at the foot, and placing his finger

on the seal to say " I deliver this as my act and'

deed." If the person should be unable to write, he-

may execute by mark. In this case some person

should write opposite the seal the words " A. B.

his mark," leaving space in the middle for the

mark to be made
his

usually a cross : thus A. + B».
mark.
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The mark mast, of course, be made by the party

himself, though his hand may be guided, or he may
^o it by simply touching the pen while the mark is

'being made by some other person for him. Before

a deed is executed by an illiterate person, it ought

to be read over and explained, so that he may fully

understand what he is doing.

Before purchasing property it is essential that the

title to it should be properly investigated. Registry

offices are established in every county where all

deeds and other instruments affecting land ought to

be registered. It would serve but little purpose to

'enter into the question of title in a work of this

kind ; whenever a purchaser desires to be safe, he

had better avail himself of the services of a properly

qualified legal praclioner. ' ; . «^

Formerly deeds used to be registered by means

of memorials ; but in 1865, this mode of registra-

tion was abolished, and the infinitely better plan of

^lodging the deed itself, or a duplicate of it, in the

registry office was adopted. A deed of land, there-

fore, should now be executied in duplicate—one

whereof will be left in the registry office, and the

other retained by the parly. Upon the deed in-

tended to ba left in the registry there must be an

affidavit of execution made by the attesting wit-

•ness. It is sufficient if this affidavit be only placed

«on such one ; but it is usual and convenient to have

an affidavit on both.

The present registry act (31 Vic. c 20, Ontaric\)

'Contains the following provisions as to affidavits of

"execution.

1^;
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Sec. 38 provides that the subscribing witness

shall in an affidavit setting forth his name, place of

residence and addition, occupation or calling in

full, swear to the following facts

:

1. To the execution of the original and duplicate

if any there be.

8. To the place of execution.

3. That he knew the parties to such instrun)unt,

if such be the fact ; or that he knew such one or

more of them, according to the fact.

4. That he is a subscribing witness thereto.

Sec. 39 requires the affidavit to be made on the

instrument or securely attached thereto.

Sec. 41 contains the following provisions as to

the persons before whom the affidavit may be

made : --

1. If made in Ontario it must be made before the

Registrar or Deputy Registrar of the County in

which the lands lie.

Or before a Judge of any of the Superior Courts

of Law or Equity, t _ ,.

Or before any Judge of a County Court, within

his County,

Or before a Commissioner authorized by any of

the Superior Courts to take affidavits.

2. If made in Quebec it must be made before a

Judge or Prothonotary of the Superior Court or

Clerk of the Circuit Court,

Or before a Commissioner authorized by any of

the Superior Courts of Common Law for Ontario

to take affidavits in Quebec,
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Or before any Notary Public in Quebec, certified

under his official seal.

3. If made in Great Britain or Ireland it must be

made before a Judge of any of the Superior Courts

of Law or Equity therein,

Or before a Judge of any of the County Courts

within his County,

Or before the Mayor or Chief Magistrate of any

city, borough or town corporate therein, and cerli*

fied under the common seal of such city, borough

or town corporate.

Or belore a Commissioner for taking affidavits in

and for any of the Courts of Record for the Province

of Ontario,

Or before any Notary Public certified under his

official seal.

4. If made in any British Colony or possession

it must be made before a Judge of a Court of

Record, ' '
^

Or before the Mayor of any cit/, borough or town

corporate, and certified under the common seal of

such city, borough or town.

Or before any Notary Public certified under his

official seal.

Or if made in the British Possessions in India

before any Magistrate or Collector, certified to have

been such under the hand of the Governor of such

possession.

5. If made in any foreign country it must be

made before the Mayor of any city, borough or
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town corporate of such county, and certified under

the common seal of such city, borough- or town

corporate,

Or before any Consul or Vice Consul of Her

Majesty, resident therein,

Or before a Judge of a Court of Record, or a

Notary Public, certified under his official seal.

The fees for registering a deed are $1.40 where

the document does not exceed 700 words in length
;

if it exceeds that number then fifteen cents for

every additional 100 words up to 1400, and ten

cents for each 100 words over 1400. If the instru-

ment embraces different lots or parcels of lands

situate in different localities in the same county,

then the Registrar is entitled to 40 cents for the

necessary entries and certificates, and fifteen cents

for every 100 words up to 1400, and ten cents for

every 100 words over that number.

A corporation executes a deed by afiixing to U
its common seal, and signing by its chief officer a??

Mayor, President, &c. No affidavit is necessary

to prove the execution of a deed by a corporation
;

the seal alone is sufficient evidence.

The only forms of deeds given here are the com-

mon forms of bargain and sale used in the ordinary

conveyance of real property : special forms in un-

skilful hands might result in loss and embarrass-

ment. The forms given are with absolute covenants

and with qualified or limited covenants. The for-

mer are very extensive, and ought not be given

without some sufficient reason, as they bind the

grantor with reference to the acts of all parties



w

174 CABINET LAWYER.

through whom the property may have passed.

Limited covenants, on the contrary, are confined to

the acts of the grantor himself and those claiming

under him.

Deed of Bargain and Sale.

(^Absolute Covenants.)
\i- t

This Indenture made (in duplicate) the day

of » i8 , Between A. B., of, &c., of the first

part, C. D., wife of the said party of the first part,

of the second pa/t, and G. H., of, &c., of the third

part; Witnesseth, that the said party of the first

part, in consideration of the sum of $500, of lawful

money of Canada, to him, by the said party of the

third part, in hand well and truly paid, at or before

the sealing and delivery of these presents (the re-

ceipt whereof is hereby acknowledged), doth grant

unto the said party of the third part, his heirs and

assigns. All and singular that certain parcel or

tract of land and premises situate, lying and being

in the {here describe the lands), Together with the

appurtenances : To have and to hold the same lands,

tenements, hereditaments, and all and singular

other the premises hereby conveyed or intended so

to be, with their and every of their appurtenances,

unto the said party of the third part, his heirs and

asisigns, to the sole and only use of the said party

of >he third part, his heirs and assigns, forever.

Subject, nevertheless, to the reservations, limita-

tions, provisoes and conditions expressed in the

original grant thereof from the Crown.
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And this Indenture further witnesseth, that the

said party of the second part, with the privity and

full approbation and consent of her said husband^

testified by his being a party to these presents, in.

consideration of the premises, and also in conside-

ration of the further sum of five shillings of lawful

money of Canada aforesaid, to her by the said parly

of the third part in hand well and truly paid at or

before the sealing and delivery of these presents

(the receipt whereof is hereby acknowledged), hath,

granted and released, and by these presents doth

graut and release, unto the said party of the third

part, his heirs and assigns, all dower, and all right

and title thereto, which she, the said party of the

second part now hath or in the event of surviving^^

her said husband might or would have in, to or out

of the lands and premises hereby conveyed or in-

tended so to he.

And the said party of the first part doth hereby,,

for himself, his heirs, execalors and administrators,,

covenant, promise and agree v.ilh and to the said

pariy of the third part, his heirs and assigns, in

manner following, that is to say : That he, tin? said

party of the first part, now hath, in himself, good

right, full power and absolute authority to convey

the said lands and other the premises hereby con-

veyed or intended so to be, with iheir and every of

their appurtenances, unto the said party ol the third

part, in manner aforesaid and according to the true

intent and meaning of these presents; And that itr

shall be lawful for the said party of ihe bird part,,

his h(!irs and assigns, from time to lime and at all
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times hereafter peaceably and quietly to enter upon,

have, hold, occupy, possess and enjoy the said

lands and premises hereby conveyed or intended so

to be, with iho'^r nvA every of their appurtenances,

and to have, receive and take the rents, issues and
profits thereof, and of every part thereof to and for

his and their use and benefit, without any let, suit,

trouble, denial, eviction, interruption, claim or

<]emand wh . tioever of, from or by him, the said

party of ihe fii t part, or his heirs, or any other per-

son or persorir whomsoever; Aiid that free and

clear, md frroly and absolutely acquitted, exone-

rated and ior?ver discharged or otherwise by the

said party of the first part or his heirs well and

sufficiently saved, kept harmless, and indemnified

of, from and against any and every former and

other gift, grant, bargain, sale, jointure, dower, use,

trust, entail, will, statute, recognizance, judgment,

execution, extent, rent, annuity, forfeiture, re-entry

and any and every other estate, title, charge, trouble

and incumbrance whatsoever ; And lastly, that he,

the said party of the first part, his heirs, executors

or administrators, and all and every other person

whomsoever having or claiming or vho shall or

may hereafter have or claim, anv estate, right, *itle

or interest whatsoever, either at iaw or in equity,

in, to or out of the said lands and premises hereby

conveyed or intended so to be, or any of them, or

any part thereof, by, from, under or in trust for him,

them or any of them, shall and will from time to

time and at all times hereafter, upon every reasona-

ble request, and at the costs and charges of the said

M.

I
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party of the third part, his heirs or assigns, make,

do or execute, or cause to be made, done or execu-

ted, all such further and other lawful acts, deeds,

things, devices, conveyances and assurances in

the law whatsoever, for the better, more perfectly

and absolutely conveying and assuring the said

landr. and premises hereby conveyed or intended so

to be, and every part thereof, with their appurte-

nances, unto the said party of the third part, his

heirs and assigns, iii manner aforesaid, as by the

said party of the third part, his heirs and assigns,

his or their counsel in the law, ^hall be reasonably

devised, advised or required : so as no person who
shall be required to make or execute such assu-

rances shall be compellable, for the making or exe-

cuting thereof, to go or travel from his usual place

of abode.

In witness whereof, the said parties to these pre-

sents have iiereunto set their hands and seals,

the day and year first above written.

Signed, Sealed and delivered

in the presence of A. B. [li.s.]

E. F. _ C. D. [L.S.]

Received, on the day of the date of the within

indenture, the sum of J500, of lawful money of

Canada, being the full consideration therein men-
tioned.

A. B.
Witness,

E. F.

i. ii:-. .:<*«
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{Qualified Covenants )

This Indenture, made (in duplicate) the day

, of 18 ) Between A. B. of, &c., of the first

part, C D., wife of the said party of the first part,

of the second part, and G. H., of, &c., of the third

part : Witnefseth, that the said party of the first

part, in consideration of the sum of J600, of lawful

money of Canada, to him by the said party of the

third part in hand well and truly paid at or before

the sealing and delivery of these presents (the re-

ceipt whereof is hereby acknowledged), doth grant

unto the said party of the third part, his heirs and

assigns. All and singular that certain parcel or

tract of land and premises situate, lying and being

in the {here describe the lands) y Together with the

appurtenances : To have and to hold the same

lands, tenements and hereditaments, and all and

singular other the premises hereby conveyed or in-

tended so to be, with their and every of their appur-

tenances, unto the said party of the third part, his

heirs and assigns, to the sole and only use of the

said party of the third part, his heirs and assigns,

forever. Subject, nevertheless, to the reservations,

limitations, provisoes, and conditions expressed in

the original grant thereof from the Crown.

And this Indenture further witnesseth, that the

said party of the second part, with the privity and

full approbation and consent of her said husband,

testified by his being a party to these presents, in

consideration of the premises, and also in conside-

ration of the further sum of five shillings of lawful

,
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money of Canada aforesaid, to her by the said party

of the third part in hand well and truly paid at or

before the sealing and delivery of these presents

(the receipt whereof is hereby acknowledged),

hath granted and released, and by these presents

doth grant and release, unto the said party of the

third part, his heirs and assigns, all dower, and all

right and title thereto, which she, the said party o*

the second part, now hath, or in the event of sur-

viving her said husband might or would have in,

to or out of the lands and premises hereby conveyed

or intended so to be.

And the said party of the first part doth hereby,

for himself, his heirs, executors and administrators,

covenant, promise and agree with and to the said

party of the third part, his heirs and assigns, in

manner following, that is to say : That for and not-

withstanding any act, deed, matter or thing by the

said party of the first part done, executed, committed

or knowingly or wilfully permitted or suffered to

the contrary, he, the said party of the first part, now
hath in himself good right, full power and absolute

authority to convey the said lands and other the

premises hereby conveyed or intended so to be,

with their and every of their appurtenances, unto the

said party of the third part, in manner aforesaid, and

according to the true intent of these presents : And
that it shall be lawful for the said party of the third

part, his heirs and assigns, from time to time, and

at all times hereafter, peaceably and quietly to

enter upon, have, hold, occupy, possess and enjoy

the said lands and premises hereby .onveyed, or
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intended so to be, with Iheir and every of their

appurtenances, and to have, receive and take the

rents, issues and profits thereof, and of every part

thereof, to and for his and their use and benefit,

without any let, suit, trouble, denial, eviction, in-

terruption, claim or demand whatsoever of, from or

by hjm, the said party of the first part or his heirs,

or any person claiming or to claim by, from, under

or in trust for him, them or . ay of them : And that

free and clear, and freely and absolutely acquitted,

exonerated nnd fore r dischargtci or otherwise by

the said party of the first part, or his heirs, well and

sufl[iciently saved, kept banmess, and indemnified

of, from and against any and every former and

other gift, grant, bargain, sale, jointure, dower, use,

trust, entail, will, statute, recognizrnce, judgment,

execution, extent, ient^ p.nuuity, forfeiture, re-entry

and any and every other estate, title, charge, trouble

and incumbrance whatsoever, made, executed, occa-

1 1 '^ed or suffere'^ by the said party of the first part,

c; !
^' heirs, or by any person claiming or to claim

. ^ , ^rom, under or. in trust for him, them or any of

of them : And lastly, that he, the said party of the

first part, his heirs, executors or administrators, and

all and every other person whomsoever having or

claiming, or who shall or may hereafter have or

claim, any estate, right, title or interest whatsoever,

either at law or in equity, in, to or out of the said lands

and premises hereby conveyed or intended so to be,

or any of them, or any part thereof, by, from, under

or in trust for him, them or any of them, shall and

will from time to time and at all times hereafter,

I
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upon every reasonable request, and at the costs and

charges of the said party of the third part, his heirs

or assigns, make, do or execute, or cause to be

made, done or executed, all such further and other

lawful acts, deeds, things, device!-, conveyances

and assurances in the law whatsoever, for the better,

more perfectly and absolutely conveying and ssur-

ing the said lands and premises hereby convi ^ or

intended so to be, and every part thereof, wi icir

appurtenances, unto the said party of the 1 bird part,

his heirs and assigns, in manner aforesaid, as by

the said party of the third part, his heirs and assigns,

his or their counsel in the law, shall be reasonably

devised, advised or required, so as no such further

assurances contain or imply any further or other

covenant or warranty than against the acts and

deeds of the person who shall be required to make
or execute the same, and his heirs, executors or

administrators only, and so as no person who shall

be required to make or execute such assurances

shall be compellable, for the making or executing

thereof, to go or travel from his usual place of

abode.

In witness whereof, the said parties to these pre-

sents have hereunto set their hands and affixed

their seals, the day and year first above written.

Signed, sealed and delivered

in the presence of A. B. [l.s.]

E. F. C. D. [l.s]

Received, on the day of the date of the within

Indenture, the sum of $500, of lawful money of
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Canada, being the full coDsideration therein men
tioned.

Signed in presence of

E. F. A. B.

Short forms under Statute.

This Indenture, made (in duplicate) the day

of 18 , in pursuance of an Act respecting

short forms of conveyances :

Between A. B., of, &c., of the first part, CD.,
wife of the said party of the first part, of the second

part, and E. F., of, &c., of tho third part : Wit-

nesseth, that in consideration of $500 of lawful

money of Canada now paid by the said party of

the third part, to the said party of the first part (the

receipt whereof is hereby by him acknowledged).

He the said party of the first part, doth grant unto

the said party of the third part, his heirs and

assigns for ever. All and singular that certain par-

cel or tract of land and premises situate, lying and

being (here describe the premises.) To have and

to hold unto the said party of the third part, his

heirs and assigns, to and for his aud their sole and

only use for ever. Subject nevertheless, to the

reservations, limitations, provisoes and conditions

expressed in the original grant thereof from the

Crown. The said party of the first part covenants

with the said party of the third part, That he has the

right to convey the said lands to the said party of tho

third part, notwithstanding any act of the said party

of the first part ; And that the said party of the third
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part shall have quiet possession of the said lands

free from all incumbrances; And that the said

party of the first part will execute such further

assurances of the said lands as may be requisite

;

and that he will produce the title deeds enumerated

hereunder, and allow copies to be made of them at

the expense of the said party of the third part

;

And that the said party of the first part has done

no act to encumber the sai 1 lands. And the said

party of the first part releases to the said party of

the third part all his claims upon the said lands,

and the said party of the second part, wife of the

said party of the first part, hereby bars her dower

in the said lands.

In witness whereof, the said parties hereto have

hereunto set their hands and seals.

Signed, sealed and delivered

in the presence of A. B. [l.s.]

Y. Z. C. D. [l.s.]

Received on the day of the date of this Indenture

from the said party of the third part, the sum of

(500 being the full consideration therein men-

tioned.

A. B.

Witness,

Y. Z.

Deed of land belonging to married tooman.

This Indenture made (in duplicate) the day

of , 18 , in pursuance of an act respecting

short forms of conveyances

:
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'

Between A. B., of, &c., wife of E. F., of the

same place, of the first part, the said E. F., of

the second part, and 6. H., of, Src, of the third part -

Witnesseth, that in consideration of $ of lawful

money of Canada now paid by the said party of

the third part to the said parties of the first and
second parts, (the receipt whereof is hereby by them

acknowledged). They, the said parties of the first

and second parts, do grant unto the said party of

the third part, his heirs and assigns for ever, All

and singular that certain parcel or tract of land and

premises situate lying and being, &c., {here describe

the premises). To have and to hold unto the said

party of the third part, his heirs and assigns, to

and for his and their sole and only use for ever

:

subject, nevertheless, to the reservations, limita-

tions, provisoes and conditions expressed in the

original grant thereof from the Crown.

The said party of the second part covenants with

the said party of the third part, that she, the said

party of the first part, jointly with the party of the

second part, hath the right to convey the said lands

to the said party of the third part, notwithstanding

any act of the said parties of the first and second

parts.

And that the said party of the third part shall

have quiet possession of the said lands, free from

all incumbrances, and that the said parties of the

first and second parts will execute such further

assurances of the said lands as may be requisite.

And that the said parties of the first and second

parts have done no act to encumber the said lands.
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And the said parties of the first and second part9

release to the said party of the third part all their

claims upon the said lands.

In witness whereof, the said parties hereto have

hereunto set iheir hands and seals.

Signed, sealed and delivered

in the presence of A. B. [l.s.]

Y. Z. E. F. [L.S.]
«

Received on the day of the date of this Indenture

from tlie said party of the third part the sum of ^ ,

being the full consideration therein mentioned.

Witness, A. B.

Y. Z. E. F.

Deed of Gift of Lands.

This Indenture, made (*a duplicate) the day

of 18 , Between A. B., of, &c., of the one

part, and C. D. (eldest son of the said A. B.,) of

the other part. Witnesseth, that the said A. B., in

consideration of the natural love and affection

which he hath and beareth unto the said C. D.,

Doth give and grant unto the said C. D., his heirs

end assigns, All that parcel or tract of land, &c.,

[describing the premises]^ together with all and
singular the appurtenances, to the said parcel or

tract of land and premises belonging or in any wise

appertaining. To have and to hold the said parcel

and tract of land, and all and singular other the

premises hereby granted, unto and to the only-

proper use and behoof of the said C. D., his heirs,

and assigns, forever.
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la witness whereof, the said parties to these

presents have hereunto set their hands and seals,

ibe day and year above written.

Signed, sealed and delivered

m the presence of. A. B. [l.s.]

Y. Z.

Certificate of Acknowledgement hy Married W(m\an.

I [or we, inserting the name or names of the

Judge or Magistrates, ^c.,] do hereby certify that

on this day of , at , the within

•deed was duly executed in my [or our] presence

by A. B., of , wife of , one of the gran-

tors therein named, and that the said wife of the

said , at the said time and place being ex-

amined by me (or us) apart from her husband, did

appear to give her consent to convey her estate in

the lands mentioned in the said deed freely and

voluntarily, and without coercion or fear of coer-

cion on the part of her husband or of any other

person or persons whatsoever.

A. B., Judge, or

C. D., J. P,

£• Ft, J, P.

Affidavit of Execution of Deed.

County of , to wit : I, Y. Z., of, &c., [state

here the name, in full, of the witness : his place of

residence, and occupation] make oath and say :

—

1. That I was personally present and did see

the within instrument and duplicate duly signed.
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sealed and executed by A. B. and C. D., two of

the parties thereto.

2. That the said instrument and duplicate were

executed at the {City of Toronto.)

3. That I know the said parties (t/ that be the

fact.)

4. That I am a subscribing witness to the said

instrument and duplicate.

Y. Z.

Sworn before me at 1

of

of

in the County

, this day

, 18 .

W. W.
A Commissioner, &c., in B. R.

1

CHAPTER X.

DIVISION COURTS.

These Courts have been established in every

county in Ontario for the recovery of small debts.

For the recovery of larger claims, the Superior

Courts of Law and County Courts exist.

The number of Division Courts varies in different

counties ; but there must never be less than three or

more than twelve ; and there must be one Court in

every city or county town. They are presided
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over by the County Judge, or, in some large coun-

ties where junior Judges have been appointed, by

such junior Judge. The authority of these Courts

is derived from the " Act respecting the Division

Courts," Con. Staf. U. C, cap. 19, as amended by

the several acts, 27 & 28 Vic, c. 27, and 29 Vic,

c. 31, of the acts of the late Province of Canada ;

and the 32 Vic, c. 23, of the Statutes of Ontario.

Courts are holden once in every two months (or

oftener, in the discretion of the Judge), at such

times and places within each division as the Judge

may appoint.

Division Courts may entertain, and take cogni-

zance of, and determine in a summary way,

1. All personal actions, where the debt or dama-

ges claimed do not exceed $40 ; and

2. All claims and demands of debt, account or

breach of contract or covenant, or money demand,

whether payable in money or otherwise, where the

amount or balance claimed does not exceed $100.

These Courts have no jurisdiction in the follow-

ing cases :

—

1. Actions for any gambling debt ; or

3. For spirituous or malt liqaors drunk in a

tavern or ale-house ; or

3. On notes of hand given wholly or partly in

consideration thereof; or

4. Actions of ejectment, or actions in which the

right or title to any corporeal or incorporeal heredi-

taments, or any toll, custom or franchise comes in

question ; or

6. In which the validity of any devise, bequest
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or limitation under any will or settlement may be

disputed; or

6. For malicious prosecution, libel, slander, cri-

minal c6nversation, seduction or breach of promise

of marriage; or

7. AJB^ainst a Justice of the Peace for any thing

done by him in the execution of his office, if he ob-

jects thereto.

Upon a contract for payment in labor or goods, or

commodities, or anything other than money, the

Judge, after the day has passed on which the goods

or commodities ought to have been delivered, or

the labor or other thing performed, may give judg-

ment for the amount in money, as if the contract

had been so originally expressed.

Minors (or persons under twenty-one years of

age) may sue in a Division Court for wages not

exceeding $100.

A claim will not be allov/ed to be divided into

two or more parts, so as to bring it within the juris-

diction of a Division Court; nor can any sum
greater than $100 be recovered in an action on an

unsettled account. Where the unsettled account

in the whole exceeds j^200, no action can be brought

in these Courts.

Formerly judgments of the Division Court were

thought to be good for six years only ; but under

the last of the acts above referred to, they are de-

clared to have the same force and effect as judg-

ments of Courts of Record. They are good, there

fore, for twenty years.

Ordinarily a suit must be entered and tried
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in the Court of the division where the cause of

action arose, (that is: where the debt was con-

tracted,) or in that where the defendant resides

;

but under the act of 1864, a suit may be entered in

the Court nearest to the defendant's residence, irre-

spective of the place when the cause of action

arose. By leave of the Judge before whom the

action is to be tried, a suit may be entered at the

Court of the division adjacent to that in which the

defendant resides, if the Judge be satisfied on oath

or by affidavit, that it will be more convenient for

the parties.

The first procesS|in the Division Court is a aum-

mona. Summonses are of two kinds: ordinary

and special. The former may be used in every

case : the latter can only be used where the action

is for a debt or money demand ; and where the

particulars of the plaintiff's claim are given with

reasonable certainty and detail. There is also a

summons in replevin, used in actions of that nature.

When a suit is to be entered at any Division

Court, the first thing for the plaintiff to do is to

hand to the clerk a written claim and particulars

which should shew the names in full, and the

present or last known place of abode of the parties.

When the defendant's christian name is unknown,

he may be described by his initials, or by such

name as he is generally known by. The claim

must in every case admitting thereof, show the par-

ticulars in detail ; and in other cases must contain

a statement of the particulars, or the facts constitut-

ing the claim, in ordinary and concise language,
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and the sam claimed in respect thereof. Where
the plaintiff desires to avail himself of the act of

1864, and sues the defendant in the Court nearest

to his residence, he must add the following words

to his claim, *^ and the plaintiff enters this suit and

claims to have it tried and determined in this

Court, because the place of sitting thereof is the

nearest to the defendant's residence." If the plain-

tiff's claim is beyond the jurisdiction of the Court,

he may abandon the excess ; but he must do so in

the first instance and on the claim.

When the defendants reside in the county, a

special summons is returnable on the eleventh day

after service. Where they reside in an adjoining

county, it is returnable on the sixteenth day ; and

where they reside at other places, on the twenty-

first day.

If a defendant served with a special summons
disputes the plaintiff's claim, he must leave with

the clerk of the Court a notice to that effect, within

eight days after service, when the summons is re-

turnable on the eleventh day ; and within twelve

days in other cases. If he does not do so, judg-

ment will be entered by default on the return of

the summons, and execution may be at once issued.

The Judge however, has a discretion to let a de-

fendant dispute the claim at any time before judg-

ment entered, although notice may not have been

given ; and he may set aside a judgment on suffi-

cient grounds being shown. Judgment by default

must be entered within one month after the return

of a summons, it cannot be entered after. Where
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a special summons has been issued against several

defendants, but all have not been served, the plain-

tiff may take judgment against those served: in

'which case his claim against the others will be

lost. If he does not wish to abandon those not

served, he must proceed in the ordinary way.

An ordinary summons, with a copy of the ac-

count, or of the particulars of the claim or demand,

attached, requires to be served ten days at least

before the Court day.

In case none of the defendants reside in the

county in.which the action is brought, but one of

them resides in an adjoining county, the summons
must be served fifteen days ; and in case none of

the defendants reside in the county within which

the action is brought, or in an adjoining county,

then twenty days at least, before the Court day.

When the claim exceeds eight dollars, the ser-

vice must be personal on the defendant ; but where

the amount does not exceed eight dollars, the ser-

vice may be on the defendant, his wife or servant,

or some grown person being aii inmate of the de-

fendant's dwelling-house or store.

The bailiffs of the Court serve and execute all

summonses, orders, warrants, precepts and writs,

and so soon as served return the same to the clerk

of the Court of which they are bailiffs.

The clerk prepares the affidavit of service of sum-

mon&i, stating how served, the day of service, and

the distance the Bailiff necessarily travelled to

effect service, which is annexed to or indorsed oi|

)be summons ; but the Judge may require thi

F
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bailiff to be sworn in his presence, and to ansiver

such questions as may be put to him touching any

service or mileage.

In case of a debt or demand against two or more

persons, partners in trade, or otherwise jointly

liable, but residing in different divisions, or one or

more of whom cannot be found, one or more of

such persons may be served with process, and

judgment may be obtained and execution issued

against the person or persons served, notwithstand-

ing others jointly liable have not been served or

sued, reserving always to the person or persons

against whom execution issues, his or their right

to demand contribution from any other person

jointly liable with him.

Whenever judgment has been obtained against

any such partner, and the Judge certifies that the

demand proved was strictly a partnership transac-

tion, the Bailiff, in order to satisfy the judgment and

costs and charges thereon, may seize and sell the

property of the firm, as well as that of the defend-

ants who have been served.

On the day named in the summons, the defend

ant must, in person, or by some person on his be-

half, appear in the Court to answer, and, on answer

being made, the Judge in a summary way tries the

cause and gives judgment ; and in case satisfactory

proof is not given to the Judge entitling either party

to judgment, he may non-suit the plaintiff; and the

plaintiff may, before verdict in jury cases, and

befor.e judgment pronounced in other cases, insist
18
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on being non-suited. The Judge may also non-sait

in a jury case.

When a plaintiff" is non-suited he is at liberty to

bring his case again into Court on a new summons

;

but if a judgment against him be given, he cannot.

If on the day named in the summons the defendant

does not appear, or sufficiently excuse his absence,

or if he neglects to answer, the Judge, on proof of

due service of the summons and copy of the piain-

tiff^s claim, may proceed to the trial of the cause

on the part of the plaintiff" only, and the order, ver-

dict or judgment thereupon will be final and abso-

lute, and as valid as if both parties had attended.

The Judge may adjourn the hearing ofany cause

in order to permit either party to summon wit-

nesses or to produce further proof, or to serve or

give any notice necessary ^o enable such party to

enter more fully into his case or defence; or for

any other cause which the Judge thinks reason-

able : upon such conditions as to the payment of

costs and admission of evidence or other equitable

terms as to him seems meet.

If the defendant desires to plead a tender, before

action brought, of a sum of money in full satisfac-

tion of the plaintiff^s claim, he may do so on filing

his plea with the clerk of the Court before which

he is summoned to appear, at least six days before

the day appointed for the trial of the cause, and at

the same time paying into Court the amount of the

money mentioned in such plea.

Such sum is to be paid to the plaintiff", less one

dollar, to be paid over to the defendant for his
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trouble, in case the plaintiff do not further prosecute

his suit; and all proceedings in the action are to

be stayed, unless the plaintiff, within three days

after the receipt of notice of such payment, signifies

to the clerk of the Court his intention to proceed for

his demand, notwithstanding such plea; and in

such case the action will proceed accordingly.

If such signification is given within the three

days, but after the rising of the Court at which the

summons is returnable, the case will be tried at

the next sitting of the Court.

If the decision thereon be for the defendant, the

plaintiff pays the defendant his costs, to be awarded

by the Court, and the amount thereof may be paid

over to him out of the money so paid in with the

plea, or may be recovered from the plaintiff in the

same manner as any other money payable by a

judgment of the Court ; but, if the decision be in

favor of the plaintiff, the full amount of the money
paid into Court will be applied to the satisfaction

of his claim, and a judgment may be pronounced

against the defendant for the balance due and the

costs of suit.

The defendant may, at any time not less than six

days before the day appointed for the trial, pay into

Court such sum as he thinks a full satisfaction for

the plaintiff's demand, together with the plaintiff's

costs up to the time of such payment.

The sum so paid in is to be paid to the plaintiff,

and all proceedings in the action stayed, unless

within three days after the receipt of the notice the

plaintiff shall signify to the clerk his intention to
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proceed for the remainder of the demand claimed

;

in which case the action will proceed as if brought

originally for such remainder only.

If the plaintiff recovers no further sum in the

action than the sam paid into Court, the plaintiff

pays the defendant all costs incurred by him in the

action after such payment, and such costs may be

duly taxed, and recovered by the defendant by the

same means as any other sum ordered to be paid

by the Court.

When a defendant desires to put in an off-set, or

to take advantage of the claim being outlawed, he

must, at least six days before the trial, give notice

thereof in writing to the plaintiff, or leave the same

for him at his usual place of abode if within the

division ; or, if living without the division, deliver

the same to the clerk of the Court in which the

action is to be tried ; and in case of a set-off, he

must also deliver two copies of the particulars

thereof to the clerk ; one to be kept with the papers,

and the other for the plaintiff.

No evidence of set-off can be given by the de-

fendant, beyond that referred to in the particulars

of set-off delivered.

If the defendant's demand, as proved, exceeds

the plaintiff's, the plaintiff will be non-suited ; or

if he so elects, the Court may give judgment for

the defendant : in which' latter case the set-off will

be satisfied to the extent of the plaintiff's claim;

but the defendant may take proceedings to recover

the balance.

Any of the parties to a suit may obtain from the
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clerk a subpoena with or without a clause for the

production of books, papers and writings, requiring

any witness resident within the county, or served

with the subpcena therein, to attend Court; and

the clerk, when requested, will give copies of such

subpoena.

Any number of names may be inserted in the

subpoena, and service thereof may be made by any

person who can read and write, and proof of the

due service thereof, together with the tender or pay-

ment of expenses, may be made by afKdavit sworn

before any County Judge or the clerk of any Division

Court, or before any person authorized to take affi-

davits in any of the Superior Courts ; and proof of

service may be received by the several Judges of

the said Courts, either orally or by affidavit.

Every person served with a copy of a subpoena,

either personally or at his usual place of abode,

and to whom at the same time a tender of payment

of his lawful expenses is made, who refuses or

neglects, without sufficient cause, to obey the sub-

poena : and also every person in Court called upon

to give evidence, who ref ises to be sworn (or affirm

where affirmation is by law allowed) or to give

evidence, is liable to such fine not exceeding eight

dollars, as the Judge may impose, and may by

vverbal or written order of the Judge, be, in addition,

imprisoned for any time not exceeding ten days

;

and such fine may be levied and collected with

costs in the same manner as fines imposed on jury-

men lor non-attendance ; and the whole or any part

of such fine, in the discretion of the Judge, after
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deducting the cost9, will be applicable towards

indemnifying the party injured by such refusal or

neglect ; and the remainder thereof, if any, will

form part of the general fee fund.

Any party may obtain, from either of the Superior

Courts of Common Law, a subpoena requiring the

attendance at the Division Court, and at the time

mentioned in such subpoena, of a witness residing

or served with such subpoena in any part of Upper

Canada , and the witness must obey such sabpoena,

provided the allowance for his expenses, according

to the scale settled in the Superior Courts, be ten-

dered to him at the time of service.

Under a recent act affecting the law of evidence,

a party may give evidence on his own behalf.

In any suit for a debt not exceeding five pounds,

the Judge, on being satisfied of their general cor-

rectness, may receive the plaintiff's books as testi-

mony ; or in case of a defence of set-off or of pay-

ment, so far as the same extends to five pounds,

may receive the defendant's books, and may also

receive as testimony the affidavit of any party or

witness in the suit resident without the limits of his

county.

All affidavits to be used in any Division Court

may be sworn before the Judge, clerk or deputy

clerk, or before any Judge, or commissioner for
,

taking affidavits in any of the Superior Courts.

The Judge may openly in Court, and immedi-

ately after the hearing, pronounce his decision

;

bat if he is not prepared to pronounce a decision

indtanter, he may postpone judgment and name a
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subsequent day and hour for the delivery thereof in

writing at the clerk's office ; and the clerk will

then read the decision to the parties or their agents,

if present, and forthwith enter the judgment.

The Judge may order the times and the propor-

tions in which any sum and costs recovered by

judgment of the Court shall be paid, reference

being had to the day on which the summons was
served; and, at the request of the party entitled

thereto, he may order the same to be paid into

Court ; and the Judge, upon the application of

either parly, within fourteen days alter the trial,

and upon good grounds being shown, may grant a

new trial upon such terms as he thinks reasonable,

and in the mean time may stay proceedings.

Except in cases where a new trial is granted, the

issue of execution will not be postponed for more

than fifty days from service of the summons with

out the consent of the party entitled to the same
;

but in case it at any time appears to the satisfac-

tion of the Judge, by affidavit or otherwise, that

any defendant is unable, from sickness or other

sufficient cause, to pay and discharge the debt or

damages recovered against him, or any instalment

thereof, ordered to be paid as aforesaid, the Judge

may stay judgment or execution for such time and

on such terms as he thinks fit.

The Judge may, in any case, with the consent of

both parties to the suit, or of their agents, order the

same, with or without other matters in dispute be-

tween such parlies, being within the jurisdiction of

the Court, to be referred to arbitration to such per-
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'Sob or persons, and in sach manner and on snch

^erms, as he thinks reatjonable and just.

Such reference cannot be revoked by either party,

"without the consent of the Judge.

The award of the arbitrator is to be entered as

'the judgment in the cause, and will be as binding

«nd effectual as if given by the Judge.

The Judge, on application to him within fourteen

days after the entry of such award, may, if he

thinks fit, set aside the award ; or may, with the

consent of both parties, revoke the reference and

order another reference to be made in the manner

aforesaid.

Any of such arbitrators may administer an oath

or affirmation to the parties, and to all other per-

sons examined before such arbitrator.

The costs of any action or proceeding not other-

wise provided for are to be paid by, or apportioned

between, the parties in such manner as the Judge

thinks fit ; and in cases where the plaintiff does not

appear in person or by some person on his behalf,

or appearing does not make proof of his demand to

the satisfaction of the Judge, he may award to the

defendant such costs and such further sum of

money, by way of satisfaction for his trouble and

attendance, as he thinks proper, to be recovered as

.

provided for in other cases under this act ; and in

default of any special direction, the costs will abide

the event of the action, and execution may issue

for the recovery thereof in like manner as for any

debt adjudged in the Court.

Any Bailiff or clerk, before or after suit com-



DlYiaiON COURTS. 201

menced, may take a confession or acknowledg-

ment of debt from any debtor or defendant desirous

of executing the same. A confession taken before

suit, must shew therein, or by statement annexed,

the particulars of claim ; with the same fulness and

certainty as in special summons. Application for

judgment on confession must be made within three

months; otherwise execution will not issue with-

out an affidavit that the debt remains due.

Either party may require a jury, in actions for

damages, where the amount sought to be recovered

exceeds ten dollars ; and in all other actions where

such amount exceeds twenty dollars.

In case the plaintiff requires a jury to be sum-

moned to try the action, he must give notice thereof

in writing to the clerk at the time of entering his

claim, and at the same time pay to the clerk the

proper fees for the expenses of such jury ; and in

case the defendant requires a jury, he must, within

five days after the day of service of the summons
on him, give to the clerk, or leave at his office, the

like notice in writing, and at the same time pay the

proper fees as aforesaid ; and thereupon, in either

of such cases, a jury will be summoned.
Either of the parties to a cause is entitled to chal-

lenge three jurors.

Five jurors are empanelled and sworn to do jus-

tice between the parties whose cause they are re-

quired to try, according to the best of their skill and

ability, and to give a true verdict according to the

evidence ; the verdict of every jury must be unw-
mous.
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The judge may, if he think proper, have any dis-

puted fact in a causf) tried by a jury ; and in any

case, if the Judge is satisfied that a jury cannot

agree, he may discharge them and adjourn the

cause to the next Court : unless the parties consent

to his pronouncing a judgment.

If there be cross judgments between the parties,

the party only who has obtained judgment for the

larger sum can have execution, and then only for

the balance over the smaller judgment ; and if

both sums are equal, satisfaction will be entered

upon both judgments.

In case the Judge makes an order for the pay-

ment of money, and in case of default of payment

of the whole, or of any part thereof, the party in

whose favor such order has been made may sue

out execution against the goods and chattels of the

party in default.

In case any person against w^hom a judgment

has been entered up removes to another county

without satisfying the judgment, the County Judge

of the county to which such party has removed may,

upon the production of a copy of the judgment duly

certified by the Judge of the county in which the

judgment has been entered, order an execution for

the debt and costs awarded by the judgment to

issue against such party.

If the party against whom an execution has been

awarded pays or tenders to the clerk or Bailiff of

the Division Court out of which the execution issued,

before an actual sale of his goods and chattels, the

debt and costs, or such part thereof as the plaintifT
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agrees to accept in full of his debt, together with

the fees to be levied, the execution will thereupon^

be superseded, and the goods be released and re-

stored to such party.

The clerk, upon the application of any plainti/T

or defendant (or his agent) having an unsatisfied

judgment in his favor, will prepare a transcript of

the entry of such judgment, and send the same to

the clerk of any other Division Court in any other

county, with a certificate at the foot thereof signed

by the clerk who gives the same, and sealed with

the seal of the Court of which he is clerk, and ad^

dressed to the clerk of the Court to whom it is

intended to be delivered, and stating the amount

unpaid upon such judgment and the date at which

the same was recovered ; and the clerk to whom
such certificate is addressed, on the receipt of such

transcript and certificate, will enter the transcript

in a book to be kept in his office for the purpose,

and the amount due on the judgment according ta'

the certificate ; and all proceedings may then be

taken for the enforcing and collecting the judgment

in such last-mentioned Division Court by the offi

cers thereof that could be bad or taken for the like

purpose upon judgments recovered in any Division*

Court.

In case of the death of either or both of the par-

ties to a judgment in any Division Court, the party

in whose favor the judgment has been entered, or

his personal representative in case of his death,

may revive such judgment against the other party,

or his personal representative in case of his death.
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find may issue execution thereon in 6onformity

with any rules which apply to such Division Court

in that behalf.

In case an execution be returned nulla bona^ and

the sum remaining unsatisfied on the judgment

amounts to the sum of forty dollars, the plaintiff or

•defendant may obtain a transcript of the judgment

from the clerk, under his hand and sealed with the

seal of the Court.

Upon filing snch transcript in the office of the

clerk of the County Court in the county where such

judgment has been obtained, or in the county

wherein the defendant's or plaintifTs lands arc situ-

ate, the same will become a judgment of such

County Court ; and the clerk of such County Court

will file the same and make (he proper entries in

his book on payment of fifty cents.

Upon such filing and entry, the plaintiff or de-

fendant may, until the judgment has been fully

paid and satisfied, pursue the same remedy for the

jecovery thereof or of the balance due thereon as if

lhe judgment had been originally obtained in the

County Court.

In case any Bailifi" employed to levy an execution

against goods and chattels, by neglect, connivance,

or omission, loses the opportunity of so doing, then

upon complaint df the party aggrieved, and upon

proof by the oath of a credible witness of the fact

alleged to the satisfaction of the Court, the Judge

may order the bailiff to pay such damages as it

appears the plaintiff has sur'^tained, not exceeding

the sum for which the execution issued ; and the
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Baili/r shall be liable thereto ; and upon demand
made thereof, and on his refusal to satisfy the same^
payment may be enforced by such means as arcfc

provided for enforcing judgments recovered in th&

Court.

Goods taken in execution are not to be sold until

the expiration of eight days at least next after th&

seizure thereof, unless upon the request in writing'

under the hand of the party whose goods have been

seized.

In case the Judge is satisfied upon application oa
oath made to him by the party in whose favor &
judgment has been given, or by other testimony^

that such party will be in danger of losing the

amount of the judgment, if compelled to wait till

the day appointed for the payment thereof before-

any execution can issue, such Judge may order an
execution to issue at such time as he thinks fit.

Any party having an unsatisfied judgment may
procure from the Court wherein the judgmr^nt has-

been obtained, or from any Division Court within

the limits of which the defendant dwells or carries

on his buisiness, a judgment summons ; and if the

defendant appears in pursuance thereof, he may be

examined upon oath touching his estate and effects-

and the manner and circumstances un ier which he

contracted the debt or incurred the damages or

liability which formed the subject of the action, and

as to the means and expectations he then had, and

as to the property and means he still has of dis-^

charging the said debt, damages, or liability^ and

as to the disposal he has made pi any property.

a
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If the party so summoned (1) does not attend as

Tequired by the summons or allege a .sufficient rea-

son for not attending , or (2) if he attends and re-

fuses to be sworn or to declare any of the things

aforesaid ; or (3) if he does not make answer touch-

ing the same to the satisfaction of the Judge ; or

^4) if it appears to the Judge, either by the exam-

Ql jnation of the party or by other evidence, that the

party obtained credit from the plaintiff or incurred

the debt or liability under false pretenses, or by

means of fraud or breach of trust, or that he wil-

fully contracted the debt or liability without having

had at the time a reasonable expectation of being

able to pay or discharge the same, or has made or

•caused to be made any gift, delivery, or transfer of

any property, or has removed or concealed the same

with intent to defraud his creditors or any of them

;

or (5) if it appears to the satisfaction of the Judge

that the party had, when summoned, or since the

judgment was obtained against him has had, suffi-

cient means and ability to pay the debt or damage*

or costs recovered against him, either altogether or

by the instalments which the Court in which the

judgment was obtained has ordered, and if he has

refused or neglected to pay the same at the time

ordered, whether before or after the return of the

summons, the Judge may, if he thinks fit, order

such party to be committed to the common goal of

the county in which the party so summoned is resi-

dent, for any period not exceeding forty days.

. The Judge, before whom such summons is heard,

may rescind or alter any order for payment pre-

,! r

\^
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vioiisly made against nny defendant so summoned
before him ; and may make any further or other

order, either for the payment of ihe whole of the

debt or damages recovered and costs ibrthwilh, or

by any instalments, or in any other manner that he

thinks reasonable and just.

In case the defendant has been personally served

with the summons to appear, or personally appears

at the trial, and judgment be given against him,

the Judge at the trial may examine the defendant

and the plaintiH, and any other person, touching

the several things before mentioned, and may com-

mit the defendant to prison, and make an order in

like manner as in case the plaintiff had obtained a

judgment summons.

No imprisonment under the act will extinguish

the debt, or protect the defendant from being sum-

moned anew and imprisoned for any new fraud or

other default, or deprive the plaintift'of any right to

take out execution.

We have stated in the foregoing pages the sub-

stance of the enactments of the Division Court Acts,

so far as they apply to proceedings for the collec-

tion of an ordinary debt. We now proceed to

notice the mode of action where the debtor has ab-

sconded or attempts to abscond.

If any perRun indebted in a sum not exceeding

one hundred dollars, nor less than four dollars, for

any debt or damages, or upon any judgment, (1)

absconds from the .province, leaving personal

property liable to seizure under execution for ^ebt

in any county in Ontario, or (3) attempts to remove

"tiv
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such personal property either out of Ontario or from

one county to another therein, or (3) keeps con-

cealed in any county of Ontario to avoid service of

process; any creditor on making an affidavit or

affirmation in the form given at the end of this

chapter, and filing same with the clerk, can obtain

a warrant, directed to the Bailiff or to any constable

of the county, commanding such Bailiff or constable

to attach, seize, take and safely k'Dcp all the per-

sonal estate and effects, of the absconding, remov-

ing or concealed person -within such county liable

to seizure tinder execution for debt, or a sufficient

portion thereof, to secure the sum mentioned in the

warrant with the*costs of the action. '

The Judge, or a Justice of the Peace for the

county, may take the affidavit and issue the war-

rant.

If the person against whom an attachment has

issued, at any time prior to the recovery of judg-

ment in the cause, executes and tenders to the cre-

ditor who sued out the attachment, and files in

Court, a bond with good sureties, to be approved of

by the Judge or clerk, in double the amount

claimed, that the debtor will, in the event of the

claim being proved and judgment recovered, pay

the same, or the value of the property taken, to the

claimant, or produce such property whenever re-

quired, the clerk may supersede the attachment,

and the property attached will be restored.

If within one month from the seizure, the party

against whom the attachment issued does not ap-

pear to give such bond, execution may issue as

\

#
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soon as judgment has bee** obtained, and the prop-

erty seized upon the attachment, or enough thereof

to satisfy the judgment and costs, may be sold for

the satisfaction thereof ; or if the property has been

previously sold as perishable, enough of the pro-

ceeds thereof may be applied to satisfy the judg-

ment and costs.

If horses, cattle, sheep or other perishable goods,

have been taken upon an attachment, the clerk of

the Court may at the request of the plaintiff, sell the

same at public auction to tlie highest bidder.

By the last act afiecting the Division Courts, pro-

vision has been made for the attachment of debts,

the effect of which may be shortly stated as follows

:

If a debtor against whom a judgment has been ob-

tained in the Division Court is himself a creditor of

some third parly, the judgment creditor, who is

called the primary creditor, may obtain an order

attaching the debt due by such third party to the

judgment debtor, who is called the primary debtor

:

and thereupon proceedings, called garnishee pro-

ceedingSj may be taken to enforce payment by the

third party to the primary creditor of the debt so

due, or so much thereof as -may be sufficient to

satisfy the primary creditor's claim. The form of

affidavit required will be found at the end of .the

chapter.

Besides the ordinary proceedings in a Division

Court for the collection of a debt, proceedings may
be taken to determine the right to property seized

in execution. Such proceedings are termed inter-

pleader. And if goods are illegally distrained for
14
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rent ; or if goods are wrongfully detained from the

owner, a replevin summons may be issued. Before

the Bailiff will replevy the goods, he will require a

bond to produce the gouds replevied If judgment is

given against the party replevying, or to pay the

value thereof, and to pay all costs.

Special provisions are made in the rules with

reference to proceedings by and against executors

and administrators and other matters' ; but it would

swell the limits of this work beyond due bounds if

we were to notice them in detail : besides which it

will always be found advisable to consult a pro-

fessional man whenever the matter in dispute is at

all out of the ordinary and common course.

We subjoin a few forms which will be found

useful in the progress of a suit. They are the

forms appended to the new Division Court rules.

Undertaking hy next friend of infant to he responsible

for defendant's costs.

In the Division Court in the County of

I, the undersigned E. F., being the next friend

of A. B., who is an infant, and who is desirous of

entering a suit in this Court against C. D., of, &c.,

hereby undertake to be responsible for the costs of

the said C. D., in such cause, and that if the said

A. B. fail to pay the said C. D. all such costs of

such cause as the Court shall direct him to pay to

the said C. D., I will forthwith pay the same to the

Clerk of the Court.

Dated this day of 18 .

(Signed) E. F.
Witness
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Affidavit for have to sue a party rending in an adjoin-

ing division.

In the Division Court in the County of

I, A. B., of
,
yeoman (oj* I, E. F., of

,

yeoman, agent for A. B., of, &c,) make oath and

say—
1st. That I have a cause of action against C. D.,

of
,
yeoman, who resides in the Division

of the County of {ifby agent, " That the said

A. B. has a cause of action against C. D., of,

yeoman.")

2nd. That I (or the said A. B.) reside in the

Division, in the County of

3rd. That the distance from my residence {or

from the said A. B.'s residence) to the place, where

this Court is held is about miles, and to the

place, where the Court is held in the Division

in the County of is about miles.

4th. That the distance from the said C. D.'s

residence to the place where the Court is held in

the Division where he resides, is about miles,

and to the place where this Court is held about

miles.

5th. That the said Division and this Division ad-

join each other, and that it will be more easy and

inexpensive for the parties to have this cause tried

in this Division than elsewhere.

Sworn, &c. A. B. (or E. F.)

Affidavit for leave to ''me in a Division, adjoining ona

in which debtors reside, where there are several.

In the Division Court in the County of
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I, A. B.y of
,
yeoman, make oath and say,

{or E. F. of , yeoman, agent for A. B., of, &c.,

make oath and say) :

—

1st. That I have {or that the said A. B. has) a

cause of action respectively against each of the

debtors named in the first column of the Schedule^

on this affidavit indorsed.

2nd. That the columns in the said Schedule,

numbered respectively 1st, 2nd, 3rd, 4th, 5th, 6th

and 7th, are truly and correctly filled up, according

to the best of my knowledge and belief.

3rd. That the Divisions named in the second and

third columns of the said Schedule, opposite each

debtor's name, respectively adjoin each other.

4th. That it will be more easy and inexpensive

for the parties to have the said causes, respectively,

tried in this Division, than elsewhere.

Sworn, &c. A. B. {or E. F.^
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Affi,davitfor Attachment,

{1/ made after suit commenced^ insert style of Court and
cause,')

I, A. B., cf the in the County of , (or ly

£. F., of, &c., agent for the said A. B., of, &c.,.)

make oath and say :

—

1st. That C. D., of (or lale of) in the County

of is justly and truly indebted to me, (or to the

Baid A. B.) in the sum of dollars and cents

, on a prommissory note for the payment of

dollars and cents, made by the said C. D., pay-

able to me (or the said A. B.) at a day now past

;

Or for goods sold and
'

delivered

Or for goods bargained

^ - t. . J by me (or the said A. B.)
Or for crops bargained

\^ ^^^ ^^.^ ^ ^
and sold

'

Or for money lent

Or for money paid for

the said C. D.

Or for and in respect of my (or the said A. B.)

having relinquished and given up to and in favor of

the said C. D., at bis request, the benefit and ad-

vantage of work done and materials found and pro-

vided and moneys expended by me (^or the said

A. B.) in and about the farming, sowing, cultivat-

mff. and improving oi certain land and premises

;

'^ r for the use by the said C. D., by my permis-

sion (or by the permission of the said A. B.) of

messuages and lands of me (or the said A. B.)

;

\
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I:

Or for the use by the said C. D. of pasture land

of me (or the said A. B.) and the eatage of the

grass and herbage thereon, by the pernaission ofme
(or the said A. B.)

;

Or fur the wharfage and warehouse room of goods

deposited, stowed and kept by me (or the said A. B.)

in and upon a wharf, warehouse and premises of

me (or the said A. B.) for the said G. D., at his

request

;

Or for horse-meat, stabling, care and attendance

provided and bestowed by me (or the said A. B.)

in feeding and keeping horses for the said C. D., at

his request ; or for work done and materials provi-

ded by me (or the said A. B.) for the said C. D.,

at his request

;

Or for expenses necessarily incurred by me (or

the said A. B.) in attending as a witness for the

said C. D., at his request, to give evidence upon

the trial of an action at law then depending in the

Court, wherein the said C. D. was plaintiff,

and one E. F. defendant

;

Or for money received by the said C. D. for my
use (or for the use of the said A. B.) ;

Or for money found to be due from the said C. D.

to me, (or to the said A. B.) on an account stated be-

tween them, (or other cause of actioriy stating the

same in ordinary and concise language,)

. 2nd. I further say that I have good reason to be-

lieve and do verily believe that* the said C. D.

hath absconded from that part of the Dominion of

Canada which heretofore constituted the Province

of Canada, leaving personal property liable to
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seizure under execution for debt in the County of

in this Province.*

{Or instead of matter between the aateriska, the

said C. D. hath attempted to remove his personal

property, liable to seizure under execution for debt,

out o[ this Province ; or the said C. D. hath

attempted to remove his personal property liable to

seizure under execution for debt from the County

of to the County of , in this Province
;

or the said .C. D. keeps concealed in the County of

in this Province to avoid service of process)

with intent and design to defraud me (or the said

A. B.) of my (or his) said debt.

drd. That this affidavit is not made by me nor

the process thereon to be issued from any vexatious

or malicious motive whatever.

Sworn, &c. A. B.
'/

Replevin.

JJidavit to ohtaiit Judge's order for writ of replevin.

In the Division Court in the County of

County of , to wit : I A. B., of , make oath

and say

:

1st. That I am the owner of (describe property

JuUy) at present in the possession of C. D. ; or that

I am entitled to the immediate possession of (de-

scribe property)^ as lessee, (bailee, or agent,) of E.

F., the owner thereof (or as trustee for E. F.) (or

as the case may 6e), at present in the possession of

CD.
2nd. That the said goods, chattels, and personal
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property are of the value of dollars and not

exceeding $40.

3rd. That on or about the day of , the

said goods, chattels, and personal property, were

lent to the said C. D., for a period which has ex-

pired, and that although the said goods, chattels

and personal property have been demanded from

the said C. D., he wrongfully withholds and de-

tains the same from me, the said A. B. ; or^ that

on or about the day of , the said C. D.,

fraudulently obtained possession of the said goods,

chattels and personal property, by falsely represent-

ing that {here state the false representation)^ and

now wrongfully witholds and detains the same
from me ; or^ that the said goods, chattels and per-

sonal property were on the day of , last,

distrained or taken by the said C. D., under color

of a distress for rent, alleged to be due by me, to

one E. F., when in fact no rent was due by me to

the aid E. F., (or as the case may be, setting out

the facts of the wrongful taking or detention com-

plained ofwith certainty and precision.)

4th. That the said CD. resides (or carries on

business, at within the limits of the

Division Court in the County of ,
(or that the

said goods, chattels and personal property were

distrained), (or taken and detained), (or detained),

at within the limits of the

Court of the County of

Sworn, &c.

Division

A. B.
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Affidavit to obtain writ without order in Jirtt initanc$,

[ TTie Jirst /our tectiom may he at above and the fol-

lowing mutt be ttated in addition :]

6lh. That the said personal property was wrong-

fally taken, (or fraudulently got) out of my posses-

sion within two calendar months before the making
of this affidavit, that is to say, on the day of

last.

6th. I am advised and believe that I am entitled

to an order for the writ of replevin now applied for,

and I have good reason to apprehend, and do ap-

prehend, that unless the said writ is issued with-

out waiting for an order, the delay will materially

prejudice my just rights in respect to the said

property.

[ Or if the property was distrained Jor rent or

damage feasant, then the statement given in the last

specific alternative under the 3rd clause of the above

form will be sufficient to obtain writ without order.]

Claim in Replevin. \ ,

'

In the Division Court in the County of

A. B., of , states that C. D., of , did on or

about the day of , A.D. 18 , take and

unjustly detain (or detain, as the case may be),

and still doth detain his goods, chattels and per-

sonal property, that is to say (here set out the de-

scription ofproperty) which the said A. B. alleges

to be of the value of dollars, whereby he hath

sustained damages ; and the said A . B. claims the

\v
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\v

said property with damages in this behalf a.>< his

just remedy.

Particulars in cases of contract.

A. B., of , claims of C. D., of , the sum
of } , the amount of the following account, viz.,

{or "the amount of the note, a copy of which

is under written,") together with the interest

thereon, [or^ for that the said C. D. promised (here

state shortly the promise) which undertaking the

said C. D. hath not performed, or^ for that the said

C. D. by deed under his seal dated the day

of , A. D. 18 , covenanted to, &c., and

that the said C. D, hath broken said covenant

whereby the said A. B. hath sustained damages to

the amount aforesaid ; or for money agreed by the

said C. D. to be paid by the said A. B., together

with a horse of the said C. D., in exchange for a

horse of the said A. B., delivered by the said A.

B. to the said C. D. ; or for that the said C. D., by

warranting a horse to be then sound and quiet to

ride, sold the said horse to the said A. B
,
yet the

said horse was not then sound and quiet to ride

;

or for that the said C. D., in consideration that the

said A. B. would supply £. F. with goods on

credit promised the said A. B., that he, the said G.

D. would be answerable to the said A. B. for the

same, that the said G. D. did accordingly supply

the said E. F. with goods to the price of $

and upwards, on credit, that such credit has ex-

pired, yet neither the said E. F. nor the said G. D.

has as yet paid for the said goods ; or for that the

i

1' 1
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said A. B. let to the said C. D. a house for seven

years, to hold from the day of , A. D.

, at $ a year, payable quarterly, of which

rent quarters are due and unpaid.

( The above forma are given merely as examples

of stcUementa of causes of action, and the claim

must show such further particulars as the facts of
the case require.)

Particulars in cases of Tort.

, states that C. D. of did, on

, at the

A. B. of
,

or about the day of , AD. 18

Township of , unlawfully [take and convert

one cow and one calf, the property of the said A.

B. ; or break and injure a waggon of the said A.

B. ; or falsely represent L. 0. as fit to be trusted,

the said C. D. at the same time knowing that the

said L. 0. was insolvent, whereby the said A. B.

was induced to give him credit : or assault and

beat the said A. B. (^or as the case may be, stating

the Tort suedfor in concise language) ;] The said

A. B. hath sustained thereby damages to the am«
ount of , and claims the same of the said

CD.
A. B.

Landlords daim for rent.

Whereas, I have been informed that you have

seized the goods of G. D., of , on his premises

at , to satisfy a certain judgment of the

Division Court in , against the said C. D., at
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the suit of A. B. ; I hereby give you notice that I

am the landlord of the said premises, and that I

claim 8 for rent now in arrear, being for one

quarter (or as the case may &e,) and I require you
to pay the same to me before you apply the pro-

ceeds of the sale of said goods or any part thereof

to satisfy the said judgment.

E. F.

Dated, &c. Landlord of the said Tenant,

To V. VV.,

Bailiff of, 8fC.

I

* Particulars of claim on Interpleader.

In the Division Court in the County of

Between A- B- •, Plaintiff,

,i ,,

E

AMD

- D-

-F—

-, Defendant.

-, Claimant.

To whom it may concern

—

E. F., of , claims as his property the follow-

ing goods and chattels (or moneys, &c.) seized and

taken in execution, (or attached) as it is alleged,

namely, {specify the goods and chattels, or chattels

or moneys, SfC, claimed) and the grounds of claim

are {set forth in ordinary language the particulars

on which the claim is grounded, as how 'Acquired,

from whom, when, and the consideration paid or
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to be paid, and when) and this the said E. F. will

maintain and prove.

E. F.

Dated this day of , 18 .

N. B.

—

If any action for the seizure has been

commenced, state in what Court, and how the

action stands.

Applicationfor Judgment Summons,

To X. Y., Clerk of the Divison in the County

of

Be pleased to summon , of, &c., to answer

liccording to the Statute in that behalf, touching

the debt due me by the judgment of the Court

of the Division Court of the County of
,

on my behalf, a minute whereof is hereunto an-

nexed.

A. B., Plaintiff.

Affi.davit for order to garnish debt.

In the Division Court in the County of

Between A B— , Plaintiff.

AND

D- *, Defendant.

I, A. B., of the of > in the County

of , the Plaintiff in the suit, (if the affidavit

be made by the Plaintijf^s attorney or agent make

the necessary alteration) make oath and say, that
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judgment was recovered in this case against the

above named Defendant on the day of

A. D. 18 , for the sum of $ debt and costS)

(or according to the judgment^) and that the same
remains wholly unsatisfied, (or that $ part

thereof yet remains unsatisfied.)

That I have reason to believe, and do believe,

that E. F., residing at within this Province is,

(or if the person indebted to the Defendant be not

known^ say *' that one or more persons residing

in this Province, whom I am unable to name, are ")

indebted to the Defendant in the sum of ^ ,

(or if the amount be unknown say '^ in an amount

which I am unable to name,") for goods sold and

delivered by the Defendant to the said E. F., {or

otherwise according to the nature of the debt sought

to be garnished.)

Sworn before me at the

of , in the County

of this day of ,

A.D. 18 .

X. Y.,

Clirk.

} A. B.,

Defendant's notices to the Plaintiff or Clerk,

In the , Division Court in the County of

Between A B , Plaintiff,

AND

c:- D -, Defendant,
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Take notice that I will admit, on the trial, the

first, second and third items of the Plaintiff's par-

ticulars to be correct [or the signing and endorse-

ment of the promissory note sued upon (or as the

cme may 6c,)] or

Take notice that I dispute the claim of the Plain-

tiff tn/u// {or here specify all or any of the grounds

ofdffence.)

Dated the day of , A. D. 18

Yours, &c.,

CD.,
Defendant.

To ihs Plaintiff {or to the Clerk of the said

Court.)

The several grounds of defence may be stated as

follows where they meet the circumstances :

1. I dispute the following items of your claim,

viz., {here specify the items), and admit the residue.

Or 2. I will on the trial claim a set-olf against

your demand, and the particulars thereof are here-

unto annexed.

Or 3. I will on the trial insist that your claim is

barred by the Statute of Limitations (or other statu-

tory defence.)

Or 4. I will on the trial insist that I am dis-

charged from payment of your claim by the pro-

visions of the Insolvent Act.

Or 5. I will admit on the trial the 1st, 9th, 11th

(or other) items of your particulars of account to be

correct.

Or 6. I will admit on the trial the signing [or

endorsement] of the promissory note [or bill of ex-
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change] sued upon, (t r as the case may be), and

deny the residue of your claim.

Or 7. I will on the trial insist that you are not a

duly certificated Attorney or Solicitor.

Or 8. I will insist upon the defence at the trial

that the note (or bill) you have sued upon, and

which forms (part of) the particuh ^ of your claim,

was not duly stamped (or tha. liie stamp was not

duly cancelled according to law.)

Or 9. I will insist as a djfence upon the trial

that you have not given the proper notice of action

before suit to which I am entitled as a Justice of

the Peace {or Peace officer) under Con. Stat, of U.

C, cap. 126, or as a iiaiii(i* of the Division Court

under the 193 sec. of the Division Courts Act.

Affirmation hy Quakers, <fec., and jurat thereto,

(Court and style of cause)

I, A. B., of , &c , do solemnly, sincerely and

truly declare and affiim that I am one of the Society

called Quakers (or Menonists, Tunkers, Unitas

Fratrum or Moravians, as the case may be), and I

do also solemnly, sincerely and truly declare and

affirm as follows, that is to say {state the facts).

Solemnly affirmed at

"

, in the county of

, on , before

me.

A. B.

X. Y., Clerk, 8fc.

Or as the case may be.

ifi
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Jjfidavit of JHsbursementg to several voitnesset.

In the Division Court in the Coiinly of

Between A B , Plaintiffj^

AMD

D -, Defendant.

I, A. B., of , the above Plaintiff {or C. D., the

above Defendant, or E. F. agent for ihe above

Plaintiff or Defendant) make oath and say :
—

1st. That the several persons whose names are

mentioned in the first column of the schedub at

ihe foot hereof were necessary and material wit-

nesses on my behalf (or on behalf of the said Plain-

tiff or Defendant) and allcnded at the sittings of

this Court on the day of as witnesses

on my behalf {or on behalf of the said Defendant or

Plaintiff) and that they did not attend as witnesses

in any other cause ; (7/ otherwise state the facts,)

2nd. That the said witnesses necessarily travelled

, in going to the said Court, the number of miles re-

spectively mentioned in figures in the second

column of the said schedule opposite to the names

of each of the said witnesses respectively.

Srd. That the several and respective sums of

money mentioned m figures in the third column of

the said schedule opposite to the names of the said

witnesses, respectively, have been paid by me (or

by the Plaintiff or Defendant) to the said witnesses

respec'iively as in Ihe said schedule set forth for
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their attendance and travel as witnesses in this

cause.

A. B.

Sworn before me at this day of 18 .

X. Y.,

C/erk.

Schedule referred to in the foregoing affidavit.

Names of Witnesses. Miles. Sums Paid.

'*
. -. " :-

»

Affidavit for revival of Judgment.

In the Division Court, in the County of

Between A B , Plaintiffs

AND

D- -, Defendant,

I, A. B., of the of , in the County of

,
yeoman {if the affidavit he made by the Plainr

tiff^s attorney or agtnt with the necessary altera^

tion), make oath and say as follows

:

1st. On the day of , A.D. 18 , I

recovered a judgment of this Court against the
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above named Defendant for ( , debt, and ^ ,

costs of suit.

2nd. No part of said moneys so recovered has

been paid or satisfied, and the said judgment re-

mains in full force {or " Ihe sum of
,
part

only of the said moneys has been paid, and the judg-

ment remains in full force as to the residue of the

said moneys so recovered thereby."

3rd. I (or « the said Plaintiff") am entitled to

have execution of the ^aid judgment, and to issue

execution thereupon (for the sum of $ ) as I

verily believe. ...
Sworn, &c : , , ,h,,

,-.-<-

CHAPTER XI.

ftl:.. '

INSOLVENCY.

But little can be said on the subject of insolvency

in a work of this kind. To treat of it efficiently

would swell the limits of the present volume far

beyond due bounds. Our remarks, therefore, under

this head will necessarily be brief and very general.

And first, we observe that the present " Act re-

specting Insolvency," (Dom. Stat. 32 & 33 Vic,

cap. 16,) is restricted in its operation and provisions

to " Traders " only. The common definition of a

"Trader" is, "one engaged in the business of buy-
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ing and selling." Until suthoritalive decisions have

been pronounced by our Courts on the question,

who are and who are not traders ? it would be

somewhat presumptuous in a popular treatise, such

as this is, to attempt, with any pretensions to ac

curacy, to specify the ftalures which distinguish

the trader from the non-trader.

According to the Imperial Statutes relating to

bankruptcy, the following are some of the parties

who are traders :—Auctioneers, bankers, brokers,

brickmakers, builders, carpenters, cattle dealers,

coach proprietors, cow keepers, dyers, keepers of

inns, taverns or hotels, lime burners, livery stable

keepers, market gardeners, millers, printers, ship

owners, warehousemen and wharfingers. It is pre-

sumed that any person who engages in buying and

selling generally^ so as to supply any one who will

come to buy, will be held a trader.

Under the act, then, any trader debtor who is un-

able to meet his engagements, and is desirous of

making an assignment of his estate and effects for

the benefit of his creditors, may make such assign-

ment to any official assignee resident within the

county or place where the insolvent has his domi-

cile or place of abode ; or if there be no official

assignee there, then to some such assignee in the

county or place nearest thereto. The official

assignee to whom such assignment is made, is

called the *' interim assignee." Official assignees

are nominated and appointed by the various boards

of trade throughout the Province ; and in places

where no such boards exist ; or where, although

:



230 CABINET LAWYER.

existing, they fail to appoint, the County Judge may
nominate them.

Ah soon as the assignment to the interim assignee

has been made, a meeting of creditors must be

called. This is done by advertisement for two
weeks in the " Official Gazette " of the province

;

and in every issue, during two weeks, of some one

newspaper published at or nearest to the insolvent's

chief place of business. Notices of such meeting

must also be mailed to each creditor, postage paid,

at least ten days before, accompanied by a list of

the creditors so far as known.

Previous to the meeting the assignee must pre-

pare for exhibition thereat, statements showing the

position of the .Insolvent's affiairs, and containing

the particulars required by the act : together with a

statement of the assets.

The insolvent must assist in the preparation of

these statements, and must attend the meeting in

order that he may answer any questions that may
be put to him touching his affairs. At the meeting

he must also file a declaration under oath stating

whether or no the assignee's statements are correct,

and if incorrect, in what particulars.

At the meeting the creditors who have proved

their claims may appoint an assignee, who will there>

upon take the place of the interim assignee, and to

whdm the estate and effects of the insolvent will

thenceforth stand assigned. If no assignee is ap-

pointed, or being appointed, refuses to act, the inte-

rim assignee will continue. If an interim assignee

fails or neglects to execute an assignment within
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twenty-four hours after nomination o^ any assignee,

he may be imprisoned for a period not exceeding

one month.

An assignment vests in the interim assignee, in

the first instance, and afterwards in the creditor**

assignee, if one be appointed, the books, vouchers,

accounts, letters and papers, relating to the Insol-

vent's business, and all moneys and negotiable

papers, stocks, bonds and other securities, as well

as the real estate of the insolvent, and all his in-

terest therein, and all his personal estate, debts,

assets and effects, whicli he has or may become

entitled to at any time before his discharge : except-

ing only such as arc exempt from seizure under exe-

cution. Pledgees of, and parties having liens on,

any of the insolvent's chattels, are entitled to a

preferential claim thereon.

Where an insolvent possesses real estate, the

assignment to the assignee should be registered in

the usual way.

The foregoing observations apply to voluntary

assignments. In the following cases a trader is

declared to be insolvent and compulsory liquidation

may be enforced :

1. If a trader debtor absconds, or is immediately

about to abscond, with intent to defraud, defeat or

delay any creditor, or to avoid being arrested, or

«erved with legal process, or being absent, remains

so with such intent, or conceals himself with such

intent.

2. If he secretes or is immediately about to se^

Crete his estate and effects with such intent.
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8. If he assigns, removes or disposes of any of

his property ; or is about to do so : with such intent.

4. If with such intent he procures his effects to

be taken in execution for a sum exceeding $2U0.

6. If he has been imprisoned or on the gaol lim-

its for more than 30 days in a civil action for more

than $200 ; or if he has escaped.

6. If he wilfully refuses or neglects to appear on

any rule or order to be examined as to his debts.

7. If he wilfully refuses or neglects to obey or

comply with any rule or order for payment of debts.

8. If he wilfully neglects or refuses to obey or

C6mply with an order of the Court of Chancery for

payment of money.

9. If he has made any general assignment for

benefit of creditors otherwise than under the act

;

or being unable to meet his liabilities in full, makes
any sale or conveyance of his assets without the

consent of his creditors, or without satisfying their

elaims.

10. Or if he permits any execution to remain un-

satisfied till within four days of time fixed ibr sale,

or fifteen days after seizure. .

In case any creditor, by affidavit of himself or

other person, shows, to the satisfaction of the Judge,

that he is a creditor for not less than $200, and also

shows, by affidavits of two credible persons, such

facts and circumstances as satisfy such Judge that

the debtor is insolvent as above mentioned, the

Judge may make an order for an attachment to

issue, under which the debtor's effects will be

seized and handed over to an official assignee, wba



INSOLYENCT. 335

is called thu *^ guardifin.'' Application may be

made by the debtor to set aside the attachment, if

he can show that the creditor has not a sufficient

claim, or that he (the^ debtor) is not insolvent

within the meaning of the act. If the attachment

is not set aside, the Judge will order a meeting of

creditors to be called, and ihey will appoint an

asDignee, who will thereupon take possession of the

insolvent's effects as in the case of voluntary assign-

ments.

•. If a debtor ceases to meet his liabilities gene-

rally, as they become due, one or more creditors

for sums exceeding in the aggregate j(500, may re-

quire him to m.^ke an assignment; and if he fails

to do so, they may proceed to compulsory liquida-

tion.

r. Immediately upon his appointment the assignee

gives notice thereof by advertisement and notice

mailed to the creditors calling upon them to file

their claims with him within one month. The as-

signee will then proceed to realise the insolvent's

estate, and divide the proceeds amongst the credi-

tors. Clerks and servants of the insolvent are enti-

tled to be paid their wages in full, not exceeding

four months arrears; but such amount may be

increased by the creditors if they please.

' An insolvent may procure his discharge at any

time by consent of a majority of his creditors for

sums of j^100 and upwards, and who represent at

least three- fourths in value of the liabilities. This

is effected by deed of composition and discharge,

which, upon being confirmed by an order of the

lii

im$k g0
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Judge, will operate as a final discharge. If the in-

solvent cannot or doe^ not procure such consent, he

may at the expiration of one year from the date of

the assignment or attachment, apply to the Judge

for his discharge.

The foregoing is a very general outline of the

Insolvent act of 1869, which occupies fifty-five

pages of the Statutes, and contains one hundred

and fifty-five sections. It is obvious, therefore,

that any attempt at greater particularity and

detail would be incompatible with the design of

this work. The principal object of this chapter was
simply to furnish creditors with the means of prov-

ing their own claims without the intervention of a

solicitor. As for the insolvent, he must necessarily

put himself in communication with an official assig-

nee, who will instruct him as to the mode of pro-

cedure ; although he will find it, in most cases,

better at once to secure the services of a profes-

sional man.

We subjoin the form in which a creditor's claim

should be presented to the assignee for proof.

Intolvent Act of 1869.

In the matter of A F an Insohent^

C-

AND

-D- Claimant,

I, C. D., of, &c., {stating name in full andplacs

ofresidence and occupation) y being duly sworn in

depose and say

:
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1. I am tho claimant, {or the duly aathorized

Bgent of the claimant in this behalf, and have a per-

sonal knowledge of the matter hereinafter deposed

to, or a member of the firm of , claimants in the

matter, and the said firm is composed of myself

and E. F., of .)

2. The insolvent is indebted to me (or to the

claimant) in the sum of 9 for {here slate the

nature and particulars of the claim for which pur-

pose reference may also be made to accounts or docu-

ments annexed.

3. I {or the claimant) hold no security for the

claim, [or I, {or the claimant) hold the following,

and no o'.her, security for the claim, namely
;

(state

here the particulars of the security)^ To the best of

my knowledge and belief, the security is of the

value of dollars.]

18

Sworn before me at^

, this day of ^ And I have signed

C. D.

1

rvtmm«*'



CHAPTER XII.

LANDLORD AND TENANT. '

The relation of landlord and tenant is that which
subsists between the owner of houses or lands, and

the person to whom he grants the use of them. It

may be created by contract in writing, as lease, or

agreement for a lease ; or by verbal agreement as

is usually the case in a letting from year to year.

The owner, who is called the landlord or lessor,

grants the possession and use of the property to the

tenant or lessee for a specified time at a stipulated

sum denominated rent, i

A lease may be made for the life either of the

landlord or the tenant, or it may be made for any

number of years, or it may be at will,—that is,

determinable at any moment at the will either of

the lessor or lessee. An agreement for a lease

must be in writing, as required by the Statute of

Frauds (29 Car. IL, c. 3, s. 4), before referred to
;

and all leases exceeding three years in duration

must now be by deed ; and if for more than seven

years they must also be registered. A lease in

writing, fwt under sea/, for a term exceeding three

years in duration will amount only to an agreement

for a lease for the term specified.

S.

h\
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A letting and hiring of land for a year or any less

period may arise, by implication of law, from the

relative situations of the parties and the silent

language of their actions and conduct, as well as

by express words and stipulations. Whenever the

house or land of one man has been occupied and

used by another, the presumption is that the use

and occupation are to be paid for, and the landlord

is entitled to maintain an action to recover a reason-

able hire and reward for the use of the land, unless

the tenant can show that he entered into possession

of the property under circumstances fairly leading

to an opposite conclusion. A landlord, on the

other hand, who has permitted a tenant to occupy

property, and has received rent from the latter for

such use and occupation, will be bound by his own
acts, and cannot afterwards treat such tenant as a

trespasser, and turn him out of possession, without

a proper notice to quit.

Leases may be made to commence from a day

that is passed, or from a day to come, as well as

from the day oi the making of the lease.

If a tenant holds over after the expiration of his

lease; and the landlord receives from him rent

which has accrued due subsequently to the expira-

tion of the lease, he becomes a tenant from year to

year upon the terms of the original demise.

A tenancy from year to year is ordinarily implied

from the payment and acceptance of rent ; but this

prima facie presumption may, of course, be re-

butted by showing that the nioney was paid or re-

ceived by mistake.

—' 'i
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If an annual rent is reserved, the holding is from

year to year, although the lease or agreement pro>

vides that the tenant shall quit at a quarterns notice.

J9uch a contract differs only from the usual letting

from year to year in the agreement by the parties

to reduce the ordinary six months' notice to quit to

three months. But if it is expressly agreed that

the tenant is always to be subject to quit at six

months' notice, given him at any time, this consti-

tutes a half-yearly tenancy, and the lessee will be

presumed to hold from six months to six months

from the time that he entered as tenant. If he is

to hold till one of the parties shall give to the other

three month's notice to quit at the expiration of

such notice, the tenancy will be a quarterly ten-

ancy.

The landlord's remedy for the non-payment of

rent is either by action or distress. Where the rent

reserved is a fixed ascertained rent, the landlord

may distrain. But if no certain ascertained rent

has been reserved or covenanted or agreed to be

paid, there is no right to distrain : the landlord can

only recover a fair compensation for the use and

occupation of the premises in an action . at law.

It is essential to the lawful exercise of the power

of distress that the distrainor be the immediate

landlord or owner of the estate. If after the mak-

ing of the lease the landlord has sold and trans-

ferred his estate or interest to some third party, he

has no right or power to distrain. A landlord can-

not distrain twice for the same rent, unless the

distress has been withdrawn at the instance or
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request of the tenant, or unless there has been some
mistake as to the value of the things taken.

When an annual rent is reserved, it may be

made payable monthly or quarterly, or at any

period of time that the parties may think fit to

appoint, whatever may be the duration of the term

of hiring. It may also be made payable in ad-

vance, so as to entitle the landlord to distrain for it

at the commencement, instead of at the end, of each

quarter. There may be a yearly tenancy with an

annual rent, payable quarterly ; or there may be a

quarterly *?nRncy with a quarterly rent, payable

weekly or >nthly ; or at any successive periods of

time. »

A distress by the landlord after tender of the rent

to him or to his baililT, authorized to distrain, with-

out a fresh demand on the tenant, is illegal ; and

if the landlord distrains before the rent has become

due, the tenant may resist the entry and seizure by

force, and, after a seizure has been made, he may
rescue his goods at any time before they have been

impounded ; but when once the goods have been

impounded they are in the custody of the law, and

the tenant cannot then break pound and retake

them. As soon as the distrainor has made out and

delivered to the tenant, or has left upon the prem-

ises, an inventory of the goo.is he has taken, they

are said to be impounded.

Formerly the landlord could not have distrained

after the expiration of the term for rent that accrued

due before the determination thereof; but now, by

the statute 8 Ann. c. 14, ss. 6, 7, landlords are

.
!

J
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authorized to distrain, provided the distress be

made within six months after the determination of

the lease, and during the continuance of the land-

lord's title or interest, and during the possession of

the tenant from whom the arrears became due.

The tenant has the whole day on which the rent

becomes due to pay such rent ; and a distress, there-

fore, cannot be made until the day after the day ap-

pointed for the payment of the rent. Unless the

rent is made payable at some particular specified

place, the tenant is bound to seek out the landlord

and pay or tender him the money. A landlord or

his bailiflf, cannot lawfully break open gates or break

down inclosures, or force open the outer door of

any dwelling-house or building, in order to make a

distress ; but he may draw a staple or undo fasten-

ings which are ordinarily opened from the outside

of the house. A distress cannot be made in the

night, or after sunset, or before sunrise, nor upon

land which does not form part or parcel of the

demised premises, and from which the rent reserved

does not issue, unless the goods of the tenant have

been removed thereto from the demised premises

within sight of the distrainer coming to distrain,

or unless they have been fraudulently removed

thereto by the tenant to avoid distress. If the tenant

fraudulently or clandestinely removes goods and

chattels from the demised premises, to prevent the

landlord from distraining them fo'r rent in arrear,

the landlord may, within thirty days after such re-

moval, take and seize them wherever they may be

found, unless they have in the meantime been sold

b
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bona fide to some person ignorant of the fraud. But

if it be necessary to break open any door in order

to seize such goods, the landlord must call a con-

stable to his assistance, and must force the door in

his presence, and in the daytime. If it appears that

rent was due at the time of such removal, and that

the goods were taken away on or after the day the

rent became due, for the purpose of putting them

out of the reach of a distress, the removal is fraudu-

lent. It is not necessary that the rent should be in

arrear and a right to distrain exist, at the time of

the removal. Therefore, if the goods are removed

on quarter-day, they may be followed, though the

rent is not in arrear, and there is no right to distrain,

until the day after. If there are sufficient goods

on the demised premises, independently of the

goods removed, to satisfy the rent, the removal is

not fraudulent, and the landlord cannot follow them.

Goods in the custody of a Sheriff's officer or

Bailiff, having been seized under an execution or

attachment, cannot be distrained ; but before such

goods can be removed the Sheriff or Bailiff must

pay to the landlord one year's rent, or the rent for

any less period that may happen to be due at such

seizure. And by the Division Courts Act it is

enacted that when goods are taken in execution

under the process of any Division Court, the land-

lord shall be entitled by writing under his hand, or

under the hand of his agent, stating the terms of

holding, and the rent payable for the same, and

delivered to the Bailiff making the levy, to claim

any rent in arrear then due to him not exceeding
16
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the rent of four weeks, where the tenement has been

let by the week, and not exceeding the rent accru-

ing due in two terms oi, payment where the tene-

ment has been let for any other term less than a

year, and not exceeding in any case the rent

accruing due in one year.

Property of third parties on the demised prem-

ises in the possession and use of the owners, and

not in the possession or under the charge of the

tenant, cannot be distrained for rent ; nor can the

goods and chattels of third parties placed upon the

demised premises in the possession and under the

care of the tenant in the ordinary course of trade

;

nor the goods and chattels of travellers in hotels

Fixtures, implements of trade and husbandry, and

beasts of the plough are privileged from distress so

long as they are in actual use, but not afterwards,

or unless there are other goods on the demised

premises sufficient to satisfy the rent without them.

It is not necessary, in order to make a distress

for rent, that the landlord or his agent should take

corporal possession of the things intended to be

distrained. It is sufficient if the landlord in per-

son, or by deputy, enters upon the demised premises

and announces the distress to the tenant or his ser-

vants, or to the persons in actual occupation of the

properly. "When the landlord distrains by an agent

or bailiff, he should give his agent authority in

writing for the purpose. This authority is called a

Distress Warrant.

As soon as the distress is made, whether by the

landlord or his bailiff, an inventory of the good»

V :
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distrained should be made and served upon the

tenant, together with the notice of the distress. The
notice of the distress should set forth the amount
of rent distrained for, and the particular things

taken. If the tenai^t, f " he has received notice,

neglects for five du^^—to j computed int' .oive of

the last day and exclusive of the day of seizure

—

to pay the rent or replevy the goods, the landlord

may sell them for the best price that can be got for

them, and apply the purchase-money in discharge

of the rent and the costs of the distress and sale,

paying the overplus, if any, to the tenant.

The costs of distresses under eighty dollars are

regulated by Con. Stat. U. C, c. 123, and are as

follows :

—

Levying distress $1 00

Man keeping possession, per diem 75

Appraisement, whether by one appraiser or more, two

c .nts in the dollar on the value of the goods.

If any printed advertisement, not to exceed in all 1 00

Catalogues, sale, and commission, and delivery of goods,

five cents in the dollar on the net produce of the sale.

Every broker or other person who makes any

distress is bound to give a copy of his charges, and

of all the costs and charges of the distress, signed

by him, to the person on whose goods and chattels

any distress shall have been levied, although the

rent demanded may exceed the sum of eighty

dollars. When the rent distrained for exceeds

eighty dollars, the costs are not limited to any par-

ticular amount or fixed scale of charge ; but they

must be fair and reasonable.

•
i
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When, in consequence of the rent not beingfixed

and aacertainedf the landlord has no right to dis-

train, his only remedy is by action at law, in which

he can recover from the tenant a proper compensa-

tion for the use and occupation of the premises.

With regard to repairs, it may be remarked gene-

rally, that in the absence of an express covenant or

agreement to repair, there results from the demise

and acceptance of the lease by the tenant an implied

covenant or promise to use the property demised in

a tenantlike and proper manner ; to take reasonable

care of it, and restore it, at the expiration of the

term for which it is hired, in the same state and

condition as it was in when demised, subject only

to the deterioration produced by ordinary wear and

tear, aiid the reasonable use of it for the purpose for

which it was known to be required.

When a lease is determinable on a certain event

or at a particular period, no notice to quit is neces-

sary, because both parties are equally apprized of

the determination of the term. If, therefore, a lease

be granted for a term of years, or for one year only,

no notice to quit is necessary at the end of the term.

In the case of a tenancy at will, no notice to quit is

necessary, but there must be a formal demand of

possession, or notice of the determination of the

will, on the part of the landlord, before any action

of ejectment can be brought. The tenant at will,

too, in order to discharge himself from his liability

for rent, or for a reasonable compensation for use

and occupation, must give notice to the landlord of

the fact of his abandonment of tl e possession, and

If
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of his election to rescind the contract and put an

end to the tenancy. If the holding is a general

holding for a year, and onwards from year to year

so long as both parties please, a half-year's notice

must be given on either side in order to determine

the yearly hiring and tenancy ; and this notice may
be given in the first as well as any subsequent year

of the tenancy. The notice may be in writing or

by word of mouth. In the case of a yearly tenancy

it must be a six months' notice, to expire at that

period of the year corresponding with the period at

which I he tenancy commenced.

It is better that a notice to quit should be served

upon the landlord or tenant (as the case may be)

personally ; but it is sufficient if served upon the

wife or servant at the dwelling-house of the party

to be served.

A landlord may recover possession of his property

by ejectment or proceedings under the " Act respect-

ing Overbolding Tenants :
" in either case it will

be necessary for him to employ an attorney.

The following forms may be found useful :

—

. ,.' Lease of Home.

This Indenture made the day of , 18 .

Between A. B., of, &c., of the first part, and C. D.,

of, &c., of the second part, Witnesseth, that in con-

sideration of the rents, covenants and agreements

hereinafter reserved and contained on the part of

the said party of the second part, his executors, ad-

ministrators and assigns, to be paid, observed and

^>>,,.
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performed^ He, the said party of the first part, hath

demised and leased, and by these presents doth

demise and lease, unto the said party of the second

part, his executors, administrators and assigns, all

that messuage or tenement situate, lying and being,

&c., (.here describe 'heprcm «cs). Together with all

houses, out-houses, yards and other appurtenances

thereto belonging, or usually known as pan or par-

cel .thereof, or as belonging thereto : To have and

to hold the same for and during the term of

years, to be computed from the day of
,

18 , and from thenceforth next ensuing, and fully

to be complete and ended. . v , ^

Yielding and paying therefor yearly and every

year during the said term hereby granted unto the

said party of the first part, his heirs, executors, ad-

ministrators or assigns, the sum of ^ , to be

payable quarterly on the following days and times,

that is to say, {here slate the days of payment)^ the

first of such payments to become due and be made
on the day of next.

Provided always, and these presents are upon

this express condition, that if the said yearly rent,

hereby reserved, or any part thereof, shall at any

time remain behind or unpaid for the space of

twenty-one days next over or after any of the days

on which the same shall become due and payable,

then, and in every such case, it shall be lawful for

the said party of the first part, his heirs, executors,

administrators or assigns, into and upon the said

premises, or any part thereof, in the name of the

whole, to re-enter, and the same to have again, re-
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possess and enjoy, as if these pref/ents had never

been executed.

And the said party of the second part, for himself,

his heirs, executors, adminisirators and assigns,

doth hereby covenant, promise and agree to and

with the said party of the first part, his heirs^ exe-

cutors, administrators and assigns, in manner fol-

lowing, that is to say :

That he, the said party of the second part, his

executors, administrators and assigns, shall and

will well and truly pay, or cause to be paid, to the

said party of the first part, his heirs, executors, ad-

ministrators or assigns, the said yearly rent hereby

reserved at the times and in manner hereinbefore

appointed for payment thereof.

And also shall and will, from lime to time, and

at all times during the said term, keep in good and

sufficient repair the said premises hereby demised,

(reasonable wear and tear and accident by fire ex-

cepted), and the same so kept in repair shall and

will, ai the end, expiration or other sooner determi-

nation of the the said term, peaceably and quietly

yield and deliver up to the said party of the first

part, his heirs, executors, administrators or assigns.

And also shall and will well and truly pay, or

cause to be paid, all taxes, rates, levies, duties

charges, assessments and impositions whatsoever,

whether parliamentary, local, or otherwise, which

now are, or which during the continuance of this

demise shall at any time be, rated, taxed or im-

posed on, or in respect of the said demised premises,

or any part thereof.
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And also that it shall be lawful for the said party

of the first part, his heirs, executors, administrators,

and assigns, and their agents respectively, either

alone or with woikmen or others, from time to

time at all reasonable times in the daytime, dur-

ing the said term, to enter upon the said demised

premises, and every part thereof, to view and exr

amine the state and con^^Ition thereof; and in case

any want of reparation or amendment be found on

any such examination, the said party of the second

part, his executors, administrators or assigns, shall

and will from time to time cause the same to be

well and sufficiently repaired, amended, and made
good, within one month next after notice in writing

shall have been given to them or left at or upon the

said demised premises for that purpose. And if

the said party of the second part, his executors, ad-

ministrators or assigns, fail in making the neces-

sary repairs in manner hereinbefore described, that

it shall be lawful for the said party of the first part,

his heirs, executors, administrators and assigns,

and their agents, to enter into and upon the said

hereby demised premises, and have the same re-

paired in a proper manner, and to render the

account for such repairs to the said party of the

second part, his executors, administrators and as-

signs, and demand payment for the same, and if

default is made, to sue for the same in any Court of

Law having jurisdiction over the same.

. And the said party of the second part, his execu-

tors, administrators or assigns, shall not, nor will

at any time or times during the continuance of this
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demise, sell, assign, let or otherwise part with this

present lease, or the said premises hereby demised,

or any part thereof, to any person or persons whom-
soever, for the whole or any part of the said term,

nor alter, change or remove any part of the said

premises, yards or offices, externally or internally,

without the licence and consent in writing of the

said party of the first part, his heirs, executors,

administrators or assigns, from time to lime, first

had and obtained.

And the said party of the first part, for himself,

his heirs, executors, administrators and assigns,

covenants with the said party of the second part,

his executors, administrators and ass'gns, that he,

the said party of the second part, his executors,

administrators and assigns, well and truly paying

the rent hereinbefore reserved, and observing, per-

forming, and keeping the covenants hereinbefore

contained, shall and may, from time to time, and

at all times during the said term, peaceably and

quietly enjoy the said premises hereby 'tcmised,

without molestation or hindrance.

In witness whereof, the said parties to these pre-

sents have hereunto set their hands avd seals, the

day and year first above written.

Signed, sealed and delivered

in the presence of A. B. [l.s.]

Y. Z. C. 1). [l.s.]

Lease of Land.

This Indenture, made the day of 18

Between A. B., of, &c., of the first part, and C. D.>
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of, &c., of the second part, Witnesseth, that in con-

sideration of the rent, covenants and agreements

hereinafter reserved and contained, and to be paid,

observed and performed by the said party of the

second part, his executors, administrators and as-

signs, He, the said parly of the first part. Hath

demised and leased, and by these presents Doth

demise and lease, unto the said party of the second

part, his executors, administrators and assigns.

All that certain parcel or tract of land and premises

situate, lying and being {here describe the lands).

To have and to hold the said parcel or tract of land,

with the appurtenances, unto the said party of the

second part, his executors, administrators and as

signs, from the day of , 18 , for the

term of , from thence next ensuing, and fully

to be complete and ended : Yielding and paying

therefor, unto the said party of the first part, his

executors, administrators and assigns, the yearly

rent or sum of $ , of lawful money of Canada,

by equal yearly payments, on the day of
,

iu each and every year during the said term, the

first payment to be made on the day of
,

next ensuing the date hereof. [The tim^s of pay-

merit may be quarterly or half-yearly, ifd(sired.)

And the said party of the second part doth hereby,

for himself, his heirs, executors, administrators and

assigns, covenant, promise and agree with and to

the said party of the first part, his executors, admin-

istrators and assigns, that he, the said parly of the

second part, his executors, administrators and as-

tsigns, shall and will well and truly pay, or cause
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to be paid, to the said party of the first part, his

executors, administrators or assigns, the said yearly

rent hereby reserved, at the times and in manner

hereinbef re mentioned for payment thereof, with-

out any deduction or abatement whatsoever there-

out for or in respect of any rates, taxes, assessment,

^r otherwise : And also shall and will, on or before

the day of , now next, at his own costs

and charges, fence in the premises hereby d«?mised,

in a good and substantial manner, {add hire sack

covenants as lo mode of cuUivatw *, Sfc.^ai may he

agreed on.)

And it is hereby agreed, on the part of the said

party of the first part, his heirs, executors, adminis-

trators and assigns, that if at any time within the

said term of the said party of the second part,

his heirs, executors, administrators or assigns, shall

desire to purchase the fee simple of the land hereby

demised, he shall be allowed to do so by paying

the sum of $ , of lawful money aforesaid, pro-

vided the said rent shall have been regularly paid

up to the time when he may so desire to purchase
;

and provided he gives to the party of the first part,

three months previous notice of his intention to pur-

chase. • -j;'-' -' .-''^^
.

" ^
-.. .••'. - * ; -.v-

And it is hereby agreed, on the part of the said

party of the second part, his executors, administra-

tors and assigns, that if at any time or times during

the said term, the said rent, or any part thereof,

shall be in arrear and unpaid for the space of thirty

days after any of the days or times whereon the

csame ought to be paid, as aforesaid, then it shall
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be lawful for the said party of the first part, his

heirs, executors administrators or assigns, to enter

into and take possession of the premises hereby

demised, whether the same be lawfully demanded
or not, and the same to sell and dispose of, either

by public auction or private sale, as to him or them

may seem best, without the let, hindrance or denial

of him the said party of the second part, his heirs,

executors, administrators and assigns : And lur-

iher, that the non-fulfilment of the covenants here-

inbefore mentioned, or any of them, on the part of

the lessee or lessees, shall operate as a forfeiture of

these presents, and the same shall be considered

null and void to all intents and purposes whatso-

ever ; And also, that the said party of the second

part, his executors, administrators, and assigns,

shall not, nor will, during the said term, grant or

demise, or assign, transfer, or set over, or other-

wise, by any act or deed, procure or cause the said

premises hereby demised, or intended so to be, or

any part thereof, or any estate, term, or interest

therein, to be granted, assigned, transferred, or set

over, unto any person or persons whomsoever, with-

out the consent in writing of the said party of the

first part, his heirs or assigns, first had and obtained.

In witness whereof, the said parties to these

presents have hereunto set their hands and seals,

the day and year first above written.

Signed, sealed and delivered «
>

in the presence of A. B. [l.s.] ^

Y. Z. ' ' C. D. [l.s.]
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Lease of a House and Farm.

This Indenture made the , day of , 18
,

Between A. B., of, &c., of the one part, and C. D.,

of, &c., of the other part, Witnesseth, that for and

in consideration of the rent, covenants, conditions

and agreements hereinafter reserved and contained,

and which, on the part and behalf of the said C. D.,

his executors, administrators and assigns, are or

ought to be paid, done and performed, the said

A. B. hath demised, leased, set and to farm let,

and by these presents doth demise, lease, set and

to farm let, unto the said C. D., his executors and

administrators, All that parcel or tract of land, &c.,

[deacnhinf^ tke lot} together with the frame dwel-

ling-house, barns, stables, and other out-houses

thereupon erected, standing and being, together

with all ways, paths, passages, waters, water-

courses, privileges, advantages, and appurtenances

whatsoever, to the same premises belonging, or in

any wise appertaining. To have and to hold the said

parcel or tract of land, dwelling-house, buildings

and premises hereby demised unto the said C. D.,

his executors, administrators and assigns, from the

day of the date of these presents, for, and during,

and until the full end and term of years from

thence next ensuing, and fully to be complete and

ended : Yielding and paying therefor yearly, and

every year during the said term hereby granted,

unto the said A. B., his heirs and assigns, the yearly

lent or sum of 8 , of lawful current money of

Canada by two equal half-yearly payments, to be

made on the day of , and the day of

• i
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in each and eveiy year during the said t'2rm, with-

out any deduc-ion or abatement thereout for or upon

any account or pretence whatsoever. Provided

always, nevertheless, that if it shall happen that the

said yearly rent hereby reserved, or any part thereof,

shall be behind and unpaid for the space of twenty-

one days next over or after either of the said days

hereinbefore mentioned and appointed for payment

of the same (being lawfully demanded) or if the

said C. D., his executors or administrators, shall

assign over, underlet or otherwise depart with this

indenture, or the premises hereby leased, or any

part thereof, to any person or persons whomsoever,

without the consent of the said A. B., his heirs or

assigns, first had and obtained in vriting, under

his or their hands, for that purpose ; then, and in

either of the said cases, it shall and may be lawful

to and for the said A. B., his heirs or assigns, into

the said premises hereby demised, or any part

thereof, in the name of the whole, to re-enter and

the same to have again, retain, repossess and enjoy,

as in his and their first and former estate or estates,

any thing herein contained to the contrary thereof in

any wise, notwithstanding. And the said C. D. doth

hereby, for himself, his heirs, executors, adminis-

trators and assigns, covenant, promise and agree to

and with the said A. B., his heirs and assigns, in

manner following, that is to say : That he, the said

C. D., his executors, administrators and assigns,

shall and will well and truly pay, or cause to be

p^id, unto the said A. B., his heirs and assigns, the

said yearly rent of ^ ,
by equal half-yearly pay-
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ments, on or at the days or times and in the manner

hereinbefore mentioned and appointed for payment

thereof. And also that he, the said C. D., his exe-

cutors, administrators and assigns, shall and will,

at his and their own costs and charges, well and

sufficiently repair and keep lepaired the dwelling-

house, buildings, fences and gales now erected, or

which shall at any time or times hereafter during

the said term be erected, upon the said demised

premises, he, the said A. B., his heirs and assigns,

upon request and notice to them m«de, finding and

allowing on the said premises, or within miles'

distance thereof, all rough timber, brick, lime, tiles,

and all other materials whatsoever, (except straw),

for doing thereof, to be carried to the said hereby

demised premises at the charge of the said C. D.,

his executors, administrators or assigns, or other-

wise permitting and allowing him or them, at their

like costs and charges^ to cut and fell such and so

many timber-trees upon some part of the premises

hereby demised as shall be requisite and necessary

for the purpose (damage happening by accidental

fire, tempest, or other inevitable accident being

always excepted ) : And further, that he, the said

C. D., his executors, administrators and assigns,

shall and will at all times during the said term cul-

tivate and farm such part or parts of the said lands

and premises as now are or shall hereafter be

brought into cultivation during the said term in a

proper husbandlike manner. And .shall and will

at the expiration or other sooner determination of

this lease peaceably and quietly leave, surrender
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and yield up unto the said A. B., his heirs and

assigns, the whole of the said premises hereby de-

mised in such good and sufficient repair as afore-

said, (reasonable use and wear thereof, and damage
by accidental fire, tempest or other inevitable acci-

dent, as aforesaid, always excepted): And also,

that it shall and may be lawful to and for the said

A. B., his heirs and assigns, after six days' previous

notice in writing, twice or oftener in every year du-

ring the said term, at seasonable and convenient

times in the day, to enter and come into and upon

the said demised premises, or any part thereof, to

view the condition of the same, and of all defects

and wants of reparation and amendment which

shall then and there be found, to leave notice

in writing at the said demised premises to or

for the said C. D., his executors, administrators

or assigns, to repair and amend the same within

the space of three calendar months. And the

said C. D., doth hereby, for himself, his executors,

administrators and assigns, covenant, promise and

agree, to and with the said A. B., his heirs

and assigns, that he, the said C. D., his execu-

tors, administrators or assigns, shall and will

within three calendar months next after every and

any such notice shall have been so given or left as

aforesaid, well and sufficiently repair and amend

the same accordingly (except as before excepted,

and upon being provided or allowed materials lor

the same, as aforesaid), and also that he, the said

C. D., his executors, administrators or assigns, shall

not, nor will at any time during the said term, pull
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down, or cause or permit to be pulled down, or

make, or cause or permit to be made, any altera-

tion by cutting new door-ways or otherwise in the

said dwelling-house, or in any of the buildings upon
the said demised premises, without the consent in

writing of the said A. B., his heirs or assigns, for

that purpose first had and obtai'^ed ; And more-

over shall not, nor will at any time during the con-

tinuance of this demise, bargain, sell, assign, trans-

fer or set over this Indenture of Lease, or let, set,

demise, underlease, or underlet the said dwelling-

house and premises hereby demised, or any part

thereof, or in any other manner pari wilh this

Indenture of Lease, or the possession or occupation

of the premises hereby demised, without such

license and consent as aforesaid. Provided al-

ways, nevertheless, and ihese presents are upon

this express condition, that if the said yearly rent

or sum of $ , hereby reserved, or any part

thereof, shall be unpaid in part or in all by the

space of twenty-one days next after either of the

days on which the same ought to be paid as afore-

said, being lawfully demanded ; or in case the said

C. D., his executors or administrators, shall at any

time during the said term hereby granted, without

such license as aforesaid, assign, transfer or set

over, underlease or underlet, the premises hereby

demised, or any part thereof, or in any other man-

ner part with the possession or occupation of the

same, or any part thereof; or if all or any of the

covenants, conditions or agreements in these pre-

sents contained, on the part and behalf of the said
17
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C. D., his executors, administrators and assigns,

shall not be performed, fulfilled, and kept accord-

ing to the true intent and meaning of these presents,

then and from thenceforth, in any or either of the

said cases, it shall and may be lawful to and for

the said A. B., his heirs and assigns, into and upon

the said demised premises, or any part thereof, mi

the name of the whole, wholly to re-enter and the

same to have again, retain, re-possess and enjoy as

in his or their first and former estate, and thereout

and from thence the said C. D., his executors, ad-

ministrators and assigns, and all other occupiers of

the said premises, to expel, put out and amove,

this indenture or any thing hereinbefore contained

to the contrary thereof in any wise notwithstand-

ing. And the said A. B. doth hereby, for himself,

his heirs, executors, administrators and assigns,

covenant, promise and agree with and to the said

C. D., his executors, administrators and assigns,

that he, the said C. D., his executors, administra-

tors and assigns, well and truly paying the said

yearly rent hereby reserved on the days and in the

manner hereinbefore appointed for payment thereof,

and observing, keeping and performing all and

singular the covenants and agreements in these

presents contained, and which, on his and their

parts and behalves, are and ought to be paid, kept,

done and performed, shall and may lawfully, peace-

ably and quietly have, hold, use, occupy, possess

and enjoy the said demised premises, and every

part and parcel thereof, with the appurtenances,

diiring all the said term of years hereby

•
i

^;
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granted, without any lawful let, suit, trouble, inter-

ruption, eviction, molestation, hindrance or denial

i>f or by him, the said A. B., his heirs or assigns,

or of, from or by any other person or persons claim-

ing or to claim from, by, or under him, them, or

any or either of them.

In witness whereof, the said parties to these pre- ^
sents have hereunto set their hands and seals.

**

Signed, sealed and delivered

in the presence of A. B. [l.s.]

Y. Z. C. D. [l.s.]

' Statutory Lease.

This Indenture, made the day of
, in

the year of our Lord one thousand eight hundred

and , in pursuance of the act respecting short

forms of leases : Between A. B., of, &c., (herein-

after called the lessor), of the first part ; and C. D.,

of, &c., (hereinafter called the lessee), of the second

part ; Witnesseth, that in consideration of the

yearly rent, covenants and conditions hereinafter

respectively reserved and contained by the said

lessee, his executors, administrators and assigns,

to be respectively paid, observed and performed, He
the said lessor. Hath demised and leased, and by
these presents, Doth demise and lease unto the said

lessee. All that messuage and tenement situate, [or

all that parcel or tract of land situate) lying and
being {here insert a description of the premises

with sufficient certainty) : To have and to hold the

said demised premises, for and during the term

of years, to be computed from the day
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of , one thousand eight hundred and
,

and from thenceforth next ensuing, and fully to

be complete and ended : Yielding and paying there-

for, yearly and every year during the said term

hereby granted unto the said party of the first

part, his heirs, executors, administrators or as-

signs, the sum of $ , to be payable on the ful<

lowing days and times, that is to say : on, &c.,

(state here the days of payment^) The first of such

payments to become due and be made on the

day of , next. That the said {lessee) coven-

ants with the said {lessor)^ To pay rent, and to pay

taxes, and to repair ; and to keep up fences, and

not to cut down limber, and that the shid {lessor)

may enter and view state of repair; and that the

said {lessee) will repair according to notice ; and

will not assign or sub-let without leave ; a'hd that

he will leave the premises in good repair, proviso

for re-entry by the said {lessor) on non-payfnent of

rent, or non-performance of covenants ; The said

(lessor) covenants with the said (lessee) for quiet

enjoyment.

In witness whereof, the said parties have hj^re-

unto set their hands and seals.

Signed, sealed and delivered '

in the presence of A. B. [l.s.]

Y. Z. C. D. [l.s.]

Distress Warrant.

To Mr. A. B., my Bailiff.

( do hereby authorize and require you to distrain

the go«ps and chattels of C. D. (the tenant) in the^

\^'
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house he now dwells in, [or on the premises in his

possession], situate at , in the county of ,

for dollars, being one year's rent due to me
for the same on first of May last, and to proceed

thereon for the recovery of the said rent, as the law

directs.

Dated the day of 18 .

# J. S. (Landlord.)

Inventory and Notice.

An inventory of the several goods and chattels

distrained by me J. S., [or if as Bailiffs say A.

fi., as Bailiff to Mr. J. S.], this day of
,

in the year of our Lord, 18 , in the dwelling-

house, out-houses and lands [as the case may be]

of C. D., situate at > in the county of
,

[and if as Bailiffs say, by the authority and on the

behalf of the said J. S.,] for the sum of dollars,

beii.g one year's rent due to me [or to the said
'^ J. S.,] for the said houses and premises on first of

May last, and as yet in arrear and mpaid.

7/1 the Dwelling-house. • *

1. In the Kitchen.

Two pine tables, six old chairs, five copper sauce-

pans, &c., &c.

2. In the Parlour.

One large pier looking-glass, two sconces in gilt

frames, two mahogany card tables, om pembroke

table, &c., 8ec.
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3. In the Dining Room.

Six hair-bottom chairs, mahogany frames, &c.,

one set of dining tables, &c., &c.

4. In the Outhouses. *'

\ _ ^
1. Sam.

Six sacks of wheat, six hurdle?, &c., &c.

2, Stable, d-c. /

And so oriy describing the things as correctly as

may be according to the place from which they are

taken. At the bottom of the inventory subscribe

one of thefollowing notices to the tenant according

as the case may be.

Mr. C. D.

Take notice that I have this day distrained [or

that J, as Bailiff to J. S., your landlord, have this

day distrained] on the premises above menlioned,

the several goods and chattels specified in the above

inventory, for the sum of dollars, being one

year's rent due to me [or to the said J. S.,] on first

of May last, for the said premises, and that unless

you pay the said arrears of rent with the charges of

distraining for the same, or replevy the said goods

and chattels within five days from the dale hereof,

the said goods and chattels will be appraised and

sold according to law.

Given under my hand the day of , 18 .

J. S. (Landlord.)

,// or A. B. {Bailiff.)
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Notice of Distress of Growing Crops,

Mr. C. D.

Take notice that I have this day taken and dis-

trained, [or that as Bailiff to J. S., your landlord, I

have taken and distrained,] on the lands and prem-

ises known as lot number one in the township of

&c., &c., the several growing crops specified in the

inventory for the sum of 8 , being one yearV

rent due to me [or to* the said J. S.,] on the first

of May last, for the said lands and premises ; and

unless you previously pay the said rent with the

charges of distraining for the same, I shall proceed

to cut, gather, make, cure, carry and lay up the

crops when ripe, in the barn or other proper place

on the said premises, and in convenient time sell

and dispose of the same towards satisfaction of the

said rent, and of the charges of such distress, ap-

praisement and sale, according to the form of the

Statute in such case made and provided.

Given under my hand the day of 18 .

J. S. (Landlord.)

or A. B. (Bailiff.)

A true copy of the above inventory was this

day of , delivered to the above mentioned C.

D., in the presence of us. G. H.

J. K.

Tenants request for delay.

Mr. A. B.

I hereby desire you v/ill keep possession of my
goods which you have this day distrained for rent

due or alleged to be due from me to you, in the
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place where they now are, being the house No. 3

Dean Street, Toronto, for the space of seven days

from the date hereof, on your undertaking to delay

the sale of the said goods and chattels for that time

to enable me to discharge the said rent, and I will

pay the man for keeping the said possession.

\ Witness my hand this oay of 18 .

C. D.

Witnes,

R. S.

Notice to quit hy Landlord.

To C. D., (tenant).

1 hereby give you notice to quit and deliver up

the premises which you now hold of me, situate at

{here describe the premises) on \he day of
,

15

.

Daibd TOe day of , 18 .

Yours, &c.

A. B., {landlord.)

''
Notice to quit hy Tenant.

To A. B., {landlord).

I hereby give you notice that on the day

of *i ' next, I shall quit and deliver up to you, the

., peaceable and^quiet'possession of the premises now
Jieicf.by me, .with the appurtenances, situate at

,

in tTO township of , in the c'^sny of , in this

province. /;

Dated this day of ,18 .

Yours, &c.,

C. D., {tenant.)

#



CHAPTER XIII.

LINE-FENCES AND WATER-COURSES.

The statutes which regulate these matters are

cap. 67 of the Con. Stat. U. C, and the Ontario

Stat. 32 Vic. c. 46.

By the first of these statutes, each of the parties

occupying adjoining tracts of land must make, keep

up, and repair, a just proportion of the division or

line-fence on the line dividing such tracts, and

equally on either side thereof.

Any fence coming within the meaning of a law-

ful fence in any by-law of the municipal council in

that behalf, is to be considered a lawful fence ; and

when no such by-law exists, any fence-viewers,

when called upon, are to exercise their own judg-

ment, and decide what they consider to be a lawful

fence.

The owner of the whole or part (»f a division or

line fence, which forms part of the fence inclosing

the occupied or improved land of another person,

may not take down or remove any part of such

fence

:

1. Without giving at least twelve months' pre-

vious notice of his intention to the owner or occu-

pier of such adjacent inclo^"re
;
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2. Nor unless such last-mentioned owner or

occupier, after demand made upon him in writing

by the owner of such fence, refuses to pay therefor

a sum to be determined, as provided in the next

sub-section ; ^
3. Nor if such owner or occupier will pay to

the owner of such fence, or of any part thereof, such

sum as three fence-viewers, or a majority of them,

in writing, determine to be the reasonable value

thereof. ^^ ^^

When any land which has laid uninclosed or in

common, is afterwards inclosed or improved, the

occupier must pay to the owner of the division

or line-fence standing upon the divisional line

between such land and the inclosure of any other

occupant or proprietor, a just proportion of the value

thereof^

When a wa.er fence, or a fence running into the

water, is necessary, the same is also to be made in

equal parts, unless the parties otherwise agree.

When lands belonging to or occupied by different

persons, are divided from each other by any river,

brook, pond or creek, which of itself is not a suffi-

cient barrier, and it is impracticable to fence upon

the true boundary-line, the fence must be set up on

one side of the river, brook, pond or creek, or partly

pn one side and partly on the other, as may be just.

When it is the joint interest of parties resident

to open a ditch or water-course for the purpose of

letting off surplus water from swamps or low miry

lands, in order to enable the owners or occupiers

thereof to cultivate or improve the same, such

"V



LINE-FENCES AND WATKR-COURSES. 267

several parties must open a just and fair proportion

of such ditch or water-course, according to their

several interests

Three fence-viewers of the municipality, or a

majority of them, may decide all disputes between

the owners or occupants of adjoining lands, or lands

«o divided or alleged to be divided as aforesaid, in

regard to their respective rights and liabilities

under this act, and also all disputes respecting the

opening, making or paying for ditches and waler-

courses, under this act.

Every determination or award of fence-viewers

must be in writing, signed by such of them as con-

cur therein ; and they must transmit Ihe same or)

a certified copy thereof) to the clerk of the munici-

pality, and deliver a copy to every party requiring

the same ; and such determination or aw^ard will

be binding on the parties thereto.

When the dispute is as to the comTi-^nc* rt.ent or

extent of the part of the fence to be made or repaired

by either party ; or as to the opening of a ditch or

water-course; or as to the part, wuilh, depth ui

extent that any person should open or make ; either

party may, by writing, notify the fence-viewers of

the dispute, and name in the notice for the investi-

gation thereof the time and place of meeting, and

notify the other party to appear at the same time

and place.

On receiving such notice, the fence-viewers wi!l

attend at the time and place named, and, after

being satisfied that the other party has been also

duly notified, they will examine the premises and
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hear the parties and thejr witnesses, if demanded^
and, according to the subject-matter of the refer-,

ence, will decide the commencement or extent of

the part of the fence which either party claims to

have made or repaired, or refuses to make or repair,

or divide or apportion the ditch or waler-course

among the several parties, having due regardto the

interests of each in the opening thereof, and fully

determine the matters in dispute.

On any reference regarding the opening or mak-
ing of a ditch or water-course, the fence-viewer?

will decide what length of time each of the parties

should have to open the share of the ditch or water-

course which the fence-viewers decide each such

party should open ; and if it appears to the fence-

viewers that the owner or occupier of any tract of

land is not sufficiently interested in the opening of

the ditch or water-course to make him liable to per-

form any part thereof, anu at the same time that it

is necessary for the other party that such ditch

should be continued across such tract, they may
award the same to be done at the expense of such

other party; and after such award the last-men-

tioned party ma3r open the ditch or water-course

accross the tract, at his own expense, without

being a trespasser.

When, by reason of any material change of cir-

cumstances in respect to the improvement and occu-

pation of adjacent lots or parcels of land, an award

previously made ceases, in the opinion of either of"

the parties, to be equitable between them, such

party may obtain another award of fence-viewers

I
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by a like mode of proceeding; and if the fence-

viewers called upon to make a subsequent award

find no reason for making an alteration, the whole

cost of the reference must be borne by ihe party at

whose instance it has been m^de. (S. 13.)

If any party neglects or refu-es, upon demand
made in writing as aforesaid, to open, or make and

keep open, his share or proportion of the ditch or

waler-course allotted or awarded to him by the

fence-viewers, within the time allowed by them;

any of the other parties may, after first completing

his own share or proportion, open the share or pro-

portion allotted to the party in default, and will be

-entitled to recover not exceeding forty cents per rod

for the same from the party so in default.

If after an award of fence-viewers, or after being

required by a demand in writing by the party occu-

pying the adjoining tract, or a tract separated there-

from by a river, pond or creek, a party in the occu-

pation of any tract of land neglects or refuses for a

period of thirty days to make or repair (as the case

may be) his proportion of the division or line-fence

between his tract and such adjoining or separated

tract ; or if the party making the demand neglects

or refuses for the like period, to make or repair his

own proportion of the fence, either party, after first

completing his own proportion, may make or repair

in a substantial manner and of good sound mate-

rials, the whole or any part of the fence which

ought to have been made or repaired by the other

party, and may recover from him the value thereof.

To ascertain the amount payable by any person
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who, under the authority of the act, makes or repairs

a fence, or makes, opens or keeps open any ditch or

water-course, which another person should have

done, and to enforce the payment of such amount,

the following proceedings may be taken :

—

.1. Any of the persons interested may apply to a

Justi'j'^ of the Peace residing within the munici-

pality :^r township in which any !?uch fence is situ-

ated, and if there be no such Justice residing therein,

then to any Justice of the Peace residing in any

ailjrinpnt municipality or township, and thereupon

such Juii'ce will issue a summons imder his hand

and seal, directed by name to three fence-viewers

of the municipality in which the fence is situated,

requiring them lo attend at the place and on the

day and hour therein mentioned, to view such fence

and to appraise the same.

2. The Justice will, at the same time, issue a

summons to the parly so having neglected or refused

to make or repair his proportion tnereof (who will

thenceforth be considered the defendant in the case),

requiring him to appear at the same time and place

to show cause why the pnrty claiming payment

(who will thenceforth be Ci. i^iideied the plaintiff in

the case) should not vecovcr the same.

3. The fence-viewers must be personally served

with the summons at least loin' days before the day

na d for their attendance.

4. If either party desires to procure the attend

ance of any person to give evidence before the

fence-viewers, the Justice will, upon the applicatinn

of such {arty, issue a summons to such witness or

n
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witnesses to attend before the fence-viewers at the

time and place mentioned in the summons to the

fence-viewers.

5. The fence-viewers, when met at the time and

place appointed, must, whenever desired by either

party, or whenever they themselves think it proper,

administer an oath to any witness, which oath

may be in the following form : —
"You do solemnly swear that you will true

answer make to such questions as may be asked

of you by either of the fence-viewers now present,

touching the matters which they are now to exam-

ine and determine. So help you God."

6. The fence-viewers, or any two of them, being

present, must, after having duly examined the fence

and received evidence, determine whether the plain-

tiff is entitled to recover any and what sum from

the defendant.

7. In case the commencement or extent of the

part of the division or line-fence which each should

make or repair, has not been previously determined

by the award of fence-viewers, the fence-viewers

named in the summon?, or any two of them, must

determine the same ; and if they determine that the

plaintiff is entitled to recover from the defendant,

they must also state what distance of fence the de-

fendant should have made or repaired.

8. The fence-viewers, if required by either party,

before they report, must give to such party a copy

<L)f their determination.

9. The fence-viewers must report their determi-

nation in wr" 'r5»

W,<f'.,
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who issued the summons ; and such determiuation

will be final.

10. The Justice to whom the determination of

fence-viewers is returned, must transmit the same
to the clerk of the Division Court having jurisdic-

tion over that part of the municipality ; and aUo
certify and transmit a copy thereof to the clerk of

the municipality, to be entered in the book in which

the municipal proceedings are recorded.

11. After the expiration of forty days from the

time of the determination/the clerk of the Division

Court may issue an execution against the goods

and chattels of the defendant, in the same manner

as if the party in whose favor the determination has

been made, had recovered judgment in the Division

Court for the sum which the fence-viewers have

determined him to be entitled to receive, with

costs. (S. 16.)

Fees. ' '
-

-

"'

'

'; ";' ''
^

(See Con. Stat., cap. 57, s. 17.)

To the Justice of the Peace.

For summons to fence-viewers, twenty-five cents.

For subpoena which may contain three names,

twentv-five cents.

For transmitting copy of fence-viewers' determi-

nation to Division Court and to clerk of the muni-

cipality, twenty-five cents.

To the Fence- Viewers.

One dollar per day each ; if less than half a day

omployed, fifty cents.

rr
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'^f

To the Bailiff or Constable employed.

For serving summons or subpoena, twenty cents.

Mileage—per mile, six and two-thivds cents.

To witness—per day, each, fifty cents.

If the party, in whose favor the determination of

the fence-viewers has been made, makes ai affi-

davit that such fees have been duly paid an'' dis-

bursed to the persons entitled thereto, the Cleik of

the Division Court will include the amount thereof

iti the execution ; and when collected, will pay

over the same to the party.

By the second of the Statutes above mentioned,

(Ontario Stat. 32 Vic. cap. 46,) the Consolidated

Statute has been amended, and its provisions ex-

tended, so as to make them applicable to unoccu-

pied or non-resident lands, and the owners thereof:

so far as the same relate to water-courses.

The several enactments of the amended act are

the following :

1. The provisions of the Con. Stat., so far as the

same relate to water-courses, are to be construed

to apply to unoccupied, and non-resident lands,

and to the owners thereof: to the same extent as

to occupied lands, and the occupants thereof; and

the fence-viewers are in like manner as in other

cases, to determine the share of the expense of any

water-course made under the Con. Stat, as amended,

(which expense is to be borne by the owner of such

unoccupied or non-resident lands) and report the

same to the justice who is to transmit such report

to the clerk oi the municipality. The share of the
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expense of any water-course, chargeable against

such unoccupied and non-resident lands, must not

exceed the sum of twenty five cents per rod.

2. The clerk is Ic bring such report before the-

council of the municipality, at. its first meeting

after the receipt thereof; and the council arc to-

cause the amount po reported to be paid to the

party entitled thereto, together with a proportionate

share of the costs altendin^^ the investigation and

repor*.

3. Forthwith after snch payment the clerk is to-

transmit to the Counly Treasurer an account of the

amount and date of €uch payment, and the land

against which the same is chargeable, and the

Count ' Treasurer, upon rece pt thereof, is to charge

the same against such land in the sam? manner as

the wild land tax ; and the same will thereupon

become to all intents and purposes a charge upon

the said land, and be subject to the provisions of

the Statutes respecting such tax, and may be col-

lected by distress, or by the sale of such land, in

the same manner as such tax may be collected.

4. In collecting the amount of such charge, there

shall be added to the same eight per centum thereof,

and all fees and incidental expenses in the same

way, and to the same amount, as in the case of

such tax.

6. Where the owner of such unoccupied or non-

resident lands cannot be found, after reasonable

diligence, or is absent from the province, the Justice

may cause such owner to be notified by letter,

mailed to his last known place of residence, and

f
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may proceed and cause all subsequent proceedings

to be taken in his absence, and all such proceed-

ings are to be as valid as if the notification required

by the said act to be given to an occupant had

been given to such owner.

y 6. When any ditch or water-course is extended

to the limit or boundary of a townsh and in

order to be effective should be continued into or

through another or adjoining municipality, such

adjoining municipality must extend and continue

such dilch or water-course through the whole or

such part of its territorial limits, as may be neces-

sary for making such ditch or water-course effec-

tive.

If the lands in both municipalities are bene-

fited in an equal degree, in proportion to the extent

of such work in each ; then the duty of deciding in

what proportion the expense shall be borne, by and

amongst the owners of occupied and unoccupied

lands in each municipality, devolves upon, and

appertains to, the fence-viewers in each such muni-

cipality ; and the proceedings provided by the first

acf, as amended by the second act, are to be taken

and apply ; but if such ditch or water-course does

not benefit the land in both municipalities in an

equal degree in proportion to lbs expense of the

work in each, then the duty of deciding in what

proportion the expense shall be borne by and

amongst the owners of occupied and unoccupied

lands, in both the municipalities, devolves upon

and appertains to, six fence-viewers (three from

each of such municipalities) to be nominated, and
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notified of such nomination, by some Justice of the

Pea(;e having jurisdiction in such municipalities or

one of them ; and the decision of such fence-view-

ers or the majority of them will be binding, and

must be in duplicate, and one of such duplicates is

to be transmitted by the Justice to the clerk of each

such municipalities.

7. Any party affected by any decision of the

fence-viewers may appeal to the Judge of the

County Court within which the said land is situate,

against such decision, within thirty days after the

same shall be filed with the clerk of the munici-

pality in this act mentioned.

CHAPTER XIV.

MASTER AND SERVANT.

The relation of Master and Servant is so exten-

sive, entering into all the walks of life, that this

work would be incomplete without a chapter devo-

ted to the subject.

In order to constitute a contract of hiring a!?d ser-

vice, the contract creating the relation of master

and servant, there must be either an express or an

impli''d mutual engagement, binding one party to

employ and remunerate, and the other to serve, for
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some determinate term or period. If the employer

merely agrees to pay so long as the servant con-

tinues to serve, leaving it optional either with the

servant to serve, or with the employer to employ,

there is no contract of hiring and service ; but if

the servant binds himself to serve for some determi-

nate term, and the employer, expressly or impliedly,

agrees or promises to retain the servant in his ser-

vice for the terra, there is a contract of hiring and

service.

A contract of hiring and service need not be

authenticated by writing unless the hiring exceeds

a year in duration. The Master and Servant Aci

(Con. Stat. U. C, c. 75, s. 3) provides that a " ver-

bal agreement shall not exceed the term of one

year." In the absence of an express contract be-

tween the parties, a hiring may be presumed from

the mere fact of the service, unless the service has

been with near relations. If a man, for example,

serves a stranger in the capacity of a clerk, or of a

domestic servant, or farm-servant, for a continued

period, the law presumes that the service has been

rendered in fulfilment of a contract of hiring and

service ; and if the party has served without any-

thing being said as to wages, the law presumes

that the parties agreed for customary and reasona-

ble wages. But if the service has been with a parent

or uncle, or olher near relation, of the party serving,

a hiring cannot be implied or presumed from it, but

an express hiring must be proved in order to sup-

port a claim for wages ; for the law regards Servi-

ces rendered by near relations to one another as
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gratuitous acts of kindness and charity, and does

not presume that they are to be paid for unless there

is an express agreement to that effect.

When the employment of a servant is of a per*^

manent nature, and annual wages are to be paid,

the hiring is in all cases a yearly hiring ; and when
the servant is not a household or domestic servant,

.

the hiring cannot be put an end to by either party,

without the consent of the other, before the termi-

nation of the current year. A general hiring of

household or domestic servants, where no time is

mentioned for the duration of the service, is a hiring

for a year, and so on from year to year, determina-

ble by custom and usage, at the option of either of

the parties, on giving a month's warning or tender-

ing a month's wages. When wages are to be paid

weekly, and there is nothing in the original con-

tract importing a different agreement, the hiring is

a weekly hiring, and may be terminated by a.

week's warning or a week's wages.

It is the first duty of the master, after the con-

tract of hiring and service has been entered into, to

take the servant into his employ, and enable him to

earn the hire or reward agreed to be paid, and if he

neglects so to do, he renders himself liable forthwith

to an action for a breach of contract. Every ser-

vant, on the other hand, impliedly undertakes to

obey the just and reasonable commands of the mas-

ter, and to be careful, diligent and industrious in

the performance of the work intrusted to him to

execute. He is not bound to fulfil the unjust and

unreasonable commands of a hard taskmaster, noi*
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to perform work and services not fairly coming

within the scope of his employment.

If a servant wilfully disobeys or haUtually ne-

glects the just and reasonable orders of the master,

if he absents himself repeatedly from the service, or

refuses to perform his work or to submit to the

domestic regulations of the house, or is guilty of

gross moral misconduct, the contract may be dix-

rsolved by the master, and the servant dismissed.

If a household servant hired for a year or any

portion of a year is hurt or disabled, or falls sick,

whilst doing his master^s business, the master is

not entitled to make any deduction from the agreed

wages for the time that the servant was incapaci-

tated for the performance of his ordinary work.

And if after having taken the servant in his service

he improperly dismisses him, or prevents him by a

continued system of persecution from continuing in

his service, he is bound to make compensation to

the servant for all the damages sustained by the

latter ; for the law implies, from a person who con-

tracts to pay a salary for services for a certain term,

a contract to permit those services to be {lerformed.

When the employer exercises some trade, craft or

mystery, and it is made part of the agreement that

he shall teach as well as employ, and remunerate

the servant for some specific period in return for

the service rendered, the contract amounts to an

appreniiceship. Contracts of apprenticeship, being

usually for more than one year, require to be in

writing. An indenture of apprenticeship is suffi-

<!iently executed by the apprentice desiring a by-
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Slander to write his name opposite the seal, and by

his then taking the deed and delivering it to hi»

master.

As the contract of apprenticeship is invariably

created by deed, the liabilities resulting therefrom

will depend upon the terms and covenants of the

particular contract. The apprentice and his father,

or some one or more of his relations or friends,

usually covenant that he shall faithfully serve the

master during the term of the apprenticeship, keep

his secrets, obey his lawful commands, and pre->

serve and protect his properly, and, generally, that

he shall behave himself in all things as a faithful

apprentice.

The master usually covenants to take the appren-

tice into his service and leach him the art or trade

he himself exercises or carries on ; to find him in

meat, drink and lodging, and sometimes with wear-

ing-apparel, washing and all other necessaries,

during the term. The sickness of the apprentice,

or his incapacity to serve and to learn by reason of

ill health, or an accident, does not discharge the

master from his covenant to provide for him and to

maintain him, inasmuch as the latter takes him for

better and for worse, and must minister to his ne-

cessities in sickness a& well as in health.

Voluntary contracts of service or indentures en-

tered into by any parties within Ontario are not

binding for a longer period than nine years from the

day of the date of the contract.

There are two acts of Parliament bearing particu-

larly.upon the subject,of this chapter,—the "Mas-
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ter and Servant Act," Con. Stat. U. C, cap. 75,

as amended by 29 Vic. cap. S3 ; and the ** Act

respecting Apprentices and Minors," Con. Stat. U.

C, cap. 76.

The former of these acts provides that if after any

engagement has been entered into, and daring the

period of such engagement, the servant refuses to

go to work, or without permission or discharge

leaves the employ of the master, or relases to obey

his lawful commands, or neglects the service or

injures the property of the master, the offender, on

complaint of the master, shall be liable to the pun>

ishment provided by the act ; and that if any tavern

or boarding-house keeper, or other person, induces

or persuades any servants or laborers to confederate

for demanding extravagant or high wages, and

prevents their hiring, tlien, on due proof of offence,

such tavern-keeper shall forfeit his licence, in ad-

dition to any fine, and be subject to fine or im-

prisonment.

The penalty for contravenlion of the foregoing

provisions is a fine not exceeding twenty dollars,

or imprisonment not exceeding one month nor less

than one day.

If a master refuses to pay his servant's v/ages, or

ill uses him, or refuses to provide necessary food,

the servant may apply to a Justice of the Peace,

who may discharge the servant from the employ of

such master and may order payment of any wages

found due, not exceeding forty dollars.

By the amended act (29 Vic. c. S3) it is provided

that if after the termination of an engagement be>



/

2^ C4BIJfBT LAWTBB.
\ I

twecn master and servant, any dispute should arise

i

between them in respect of the term of such engage-

ment, or of any matter appertaining to it, the Jus-

tice or Justices of the Peace who shall receive the

complaint shall be bound to decide the matter in

accordance with the provisions of the act respect-

ing master and servant, and as though the agree-

ment between the parties still subsisted—proceed-

ings however must be taken within one month

after the engagement has ceased.

When any dispute comes before a Magistrate he

must, if he takes the complainant's evidence, also

take the defendant's evidence if it is tendered.

Any person who thinks himself aggrieved by any

such conviction, or order for payment of wages,

may appeal to the General Sessions against such

conviction or order.

The act respecting apprentices and minors pro-

vides that where a minor (that is, a person under

twenty-one years of age) over the age of sixteen,

who has no parent or legal guardian, or who does

not reside with such parent or guardian, enters into

an engagement, written or verbal, to perform any

service or work, such minor shall be liable upon

the same, and shall have the benefit thereof in the

same manner as if of legal age.

A parent or other . person having the care or

charge of a minor not under the age of fourteen

years may, with consent of the minor, put and bind

him as an apprentice, by indenture, to any master-

mechanic, farmer, or other person carrying on a
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trade or calling, until such minor attains twenty-

one.

When the father of an infant child abandons and

leaves the child with the mother, the mother, with

the approbation of two Justices of the Peace, may-

bind the child as an apprentice until the child

attains twenty-one if a male, or eighteen if a female.

The mother and the Justices must sign the inden-

ture. No child fourteen years old or upwarc^s is to

be so apprenticed without his or her consent.

The Mayor, or Police Magistrate of any city or

town, and in a county, the chairman of and at the

General Sessions, may apprentice orphan children,

and children who have been deserted by their

parents, or whose parents have been committed to

gaol. iv-

If the master of an apprentice dies, the appren-

tice by operation of law, and without any new
writings, becomes transferred to the person (if any)

who continues the master's business.

A master may transfer his apprentice to any per-

son who is competent to receive or take an appren-

tice, and who carries on the same kind of business.

Every master must provide to his apprentice suit-

able board, lodging and clothing, or such equiva-

lent therefor as is mentioned in the indenture, and

must also properly teach and instruct him, or cause

him to be taught and instructed, in his trade or

•calling.

Every apprentice must faithfully serve his master,

obey all his lawful commands, and not absent him-
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•elf from his service, day or night, without coo

sent.

A master convicted before any Justice, Mayor or

Police Magistrate, on the complaint of the appren-

tice, of any ill usage, cruelty or refusal of neces-

sary provisions, is liable to a fine not exceeding

twenty dollars and costs, and to imprisonment in

default for a term not exceeding one month.

An apprentice convicted of refusal to obey law-

ful commands, or of waste or damage to property,

or of any other improper conduct, may be impris-

oned for a term not exceeding one month.

An apprentice absenting himself before the time

of service expires, may be compelled to maice good

the loss by longer service or pecuniary satisfaction

;

and if he refuses or neglects to do so, may be com-

mitted to gaol for a term not exceeding three

months; but the master must proceed to enforce

such service or satisfaction within three years after

the expiration of the term for which the apprentice

contracted to serve.

Persons harboring or employing an absconding

apprentice, are liable to pay the master the full

value of the apprentice's labor.

The apprenticeship indentures may be cancelled

if the apprentice become insane, or be convicted of

felony, or be sentenced to the Provincial Peniten-

tiary, or abscond. The master must, within one

month, give notice in writing to the other parties to

the indenture of his intention to cancel the inden-

tures, which notice must be served on the parties,
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or published in the Gazette, or in a local county or

city newspaper.

Masters or apprentices may appeal to the General

Sessions against any Magistrate's decision.

Apprenticeship Indenture.

This Indenture, made the day of > 18
,

Between W. J., of, &c., of the first part, H. J., his

son, now of the age of fifteen years, of the second

part, and T. M., of, &c., printer, of the third part,

Witnesseth, That the said W. J., with the consent

of his Baid son H. J., (a minor now of the age of

fifteen years or thereabouts), testified by his being

a party to and executing these presents, doth

hereby put, place, bind and indent him, the said

H. J., to the said T. M., to learn the art and trade

of a printer, and with him, the said T. M., his ex-

ecutors, administrators and assigns, after the man-
ner of an apprentice to dwell and serve from the

day of the date hereof until the day of
,

18 , being a period of years, when the said

minor will arrive at the age of twenty-one years.

And the said W. J. doth hereby, for himself,

his heirs, executors and administrators, covenant,

promise and agree to and with the said T. .M., his

executors, administrators and assigns, that during

the said term of years, the said H. J. shall

well and faithfully serve the said T. M., his secrets

keep, and lawful commands at all times obey, and

shall give and devote to him his whole time and

labor; that he shall not marry during the said term,

nor use ardent spirits, nor practice gaming or any
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other unlawful sports, nor waste, injure or destroy

the property of his master, but conduct himself in a

sober, temperate, honest manner, and as a good

and faithful apprentice ought to do, during all the

time aforesaid.

And the said T. M., for himself, his heirs, execu-

tors and administrators, doth hereby covenant, prom-

ise and agree to and with the said W. J., his

executors and administrators, that he, the said T.

M., his executors and administrators, shall and

will teach and instruct, or cause to be taught and

instructed, the said H« J. in the art, trade and mys-

tery of a Printer, and shall and will find and pro-

vide for the said apprentice sufficient meat, drink,

apparel, washing and lodging during the said term

;

and at the expiration thereof shall and will give his

said apprentice two suits of apparel (any other

special terma may be here inserted) ; and the said

T. M. further agrees to pay to the said W. J.

father of the said H. J., the following sums of

money, to wit : for the first year's service, twenty-

five dollars ; for the second year's service, seventy-

five dollars ; and for each and every subsequent

year, until the completion of his term, one hundred

dollars ; which said payments are to be made on

the first day of May in each year.

And for the true performance of all and singular

the covenants and agreements hereinbefore con-

tained, the said parties bind themselves each unto

the other, jointly by these presents.

In witness whereof, the said parties to these pre-
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sents have herennto let their hands and seals, the

day and year first above written.

Signed, sealed and delivered

in the presence of W. J. f l.s.]

R. J. H. J. [L.8.]

T. M. [L.S.]

Indenture of ApprenHceship for a Girl to learn Souse-

work, dkc.

This Indenture, made the day of , 18 ,

Between M. F., of, &c., Widow, of the first part,

S. F., her daughter, now of the age of fifteen years,

of the second part, and R. H., of the same place,

Farmer, of the third part, Wilnesseth that the said

S. F., by and with the consent of the said M. F.
her mother, testified by her execution of these pre-

sents, hath bound and put herself, and by these

presents doth bind and put herself, apprentice to

the said R. H., with him to dwell and serve from

the day of the date hereof until the full end of the

term of six years next ensuing, fully to be com-
pleted and ended ; during which term the said S.

F. her said master faithfully shall and will serve in

all lawful business, according to her power and
ability, and honestly and obediently in all things

demean and behave herself toward her said master

during the term aforesaid.

And the said R. H. shall and will teach and in-

struct, or cause to be taught and instructed, the

said apprentice in sewing, knitting and house-

wifery, the management of the dairy, and all mat-

ters connected with the calling of a farmer, propeHy
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to be taught to her the said apprentice, together

with reading, writing and the other usual branches

of a common school education ; and shall and will

during the said term find, provide and allow her

sufficient meat, drink, clothing, lodging, washing,

and all other necessaries ; and at the expiration of

the term aforesaid shall and will give unto the said

apprentice two suits of apparel.

In Witness, &c. (Conclude as in last fi rm).

Signed, &c., M. F. [l.s.]

T. J. S. F. [l.s.]

R. H. [L.S.]

Assignment of an Indenture of Apprenticeship.

Know all men by these presents, that I, the within

named T. M., by and with the consent of H. J.,

my within named apprentice, and W. J., his father

(or as the case may be), parties to the within Inden-

ture, testified by their signing and sealing these

presents, for divers good causes and consideration,

have assigned and set over, and do hereby assign

and set over, the within Indenture, and the said

H. J., the apprentice within named, unto J. T., of,

&c.. Printer, his executors, administrators or as-

signs, for the residue of the within mentioned term,

he and they performing all and singular the coven-

ants therein contained on my part to be kept and

performed.

Aud I, the said H. J., do hereby covenant on my
part, with the consent of my father, the said W. J.,

faithfully to serve the said J. T. as an apprentice

for the residue of the term within mentioned, and
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to perform toward him all and singular the coven-

ants within mentioned on my part to be kept and

performed.

And I, the said J. T., for myself, my executors,

administrators and assigns, do hereby covenant to

perform all and singular the covenants within men-
tioned on the part of the said T. M. to be kept and

performed toward the said apprentice.

Witness our hands and seals this . day of

,18 .

Signed, sealed, &c. T. M. [l.s.]

J. S. H. J. [i"S.]

' W. J. [l.s.]

J. T. [L.S.]

CHAPTER XV.

MORTGAGES.

According to the text writers, a mortgage may
be defined to be a debt by specialty, secured by a

pledge of lands, of which the legal ownership is

vested in the creditor, but of which, in equity, the

debtor, and those claiming under him, remain the

actual owners, until debarred by judicial sentence,

by legislative enactment, or their own laches. In

popular language, and speaking with reference to

real estate, or landed property only, it may be called
i»
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a pledge of land : whereby the debtor or pledgor,

or, as he is commonly called, the mortgagor, con-

veys his land to the creditor or pledgee, or, as he

is commonly called, the mortgagee, subject to a

condition or proviso that, if the debt is discharged

by a day named, the pledge shall be void, and the

mortgagor shall be entitled to receive back and
hold the lands, free from all claims created by the

mortgage. By virtue of a mortgage, the right of

properly to the land mortgaged, passes to the credi-

tor, subject to be divested by the payment of the

debt at the appointed time. Assuming the mort-

gage to have been drawn in the usual form, with a

proviso that on payment of the debt and interest,

the mortgage should be void ; upon payment, the

property will re-vest in the mortgagor without any

deed or instrument of re-conveyance. In practice,

however, it is usual to take a discharge of mortgage,

which operates as a re-conveyance. If the debt be

not paid on the day named, the land, at law, be-

comes the absolute property of the mortgagee, and

he may proceed to take possession of it : quietly, if

he can ; if not, by means of ejectment. The Court

of Chancery will, however, give the mortgagor

liberty to redeem, at any time -within twenty years,

on payment of what is due for principal i^nd inte-

rest. When the debt is paid afler the appointed

•day, a re-conveyance or discharge of mortgage is

requisite in order to re-vest the property in the mort-

gagor.

A mortgagee may take a release of the equity of

redemption from the mortgagor, or may purchase
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the same under a power of sale in his mortgage,

without thereby merging his debt: that is to say,

without thereby losing the right to hold the lands

against any person having a claim on them subse-

quent to the mortgagee's, until his debt and interest

be paid ; and if such subsequent creditor should

afterwards take proceedings in Chancery to fore-

close his mortgage, he will only be allowed to do

so, subject to the rights of the mortgagee who has

«o acquired the equity of redemption.

Mortgages should be executed in 'duplicate, and

one part left in the Registry office, as in the case of

a deed of land. A mortgagee has several remedies

if his mortgage be not paid at maturity. He may
bring an action at law upon the covenant to recover

the amount of principal and interest due ; or he may
bring an action of ejectment, and take possession of

the premises : in which case he will be entitled to

hold the lands until the full amount of principal

and interest has been discharged out of the rents

and profits ; or he may file a bill in equity to havs

the mortgage foreclosed : in which case he will

acquire a title to the lands discharged all equity

of redemption ; or sold : in which case i.^^ premises

will be sold under the direction of the Court, and

the debt due paid out of the proceeds, if sufficient
,

and if insufficient, the mortgagor will be ordered to

pay the deficiency. If the mortgage contains a

power of sale, the lands may be sold without going

to the Court.

When a mortgage is paid pfT, a discharge should

be signed and registered : it will then be marked
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as discharged in the books of the Registry. A dis-

charge must be signed by the mortgagee, or his

assignee, if the mortgage has been assigned ; or by

his executor or administrator, if he be dead. When
a mortgage has been made in favor of a married

woman, both husband and wife must sign the dis-

charge. It is sufficient to sign in the presence of

one witness ; and the usual affidavit of executioin

must be made by him.

The act " respecting Short Forms of Mortgages,""

is the 37 & 28 Vic, c. 31 : passed in 1864.

It

Statutory Mortgage,

This indenture, made the day of > 1^
»

in pursuance of the act respecting short forms of

mortgages, Between A. B., of, &c., (hereinafter

called the mortgagor) of the first part ; C. D., wife

of the said party of the first part, of the second part

;

and E.>F., of, &c., (hereinafter called the mortga-

gee,) of the third part, Witnesseth that in considera-

tion of $ , of lawful money of Canada, now
paid by the said (mortgagee or mortgagees,) to the

said {mortgagor or mortgagors,) (the receipt

whereof is hereby acknowledged,) the said {mort^

gagor or mortgagor's,) doth (or do) Grant and

Mortgage unto the said (mortgagee or mortgagees),

his (her or their) heirs and assigns, forever all &c.,

(here describe the premises.) And the said G. D.,

wife of the said mortgagor, hereby bars her dower

in the said lands. Provided this mortgage to be void

on payment of I (Aere state amount ofprincipal
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money) of lawful money of Canada, with interest

at (here specify the rate of interest) per cent, as fol-

lows : {here set out the terms of re-payment) and
taxes and performance of statute labor. The said

mortgagor covenants with the said mortgagee, That

the mortgagor will pay the mortgage money
and interest, and observe the above proviso ; That

the mortgagor has a good title in fee simple to the

said lands ; And that he has the right to convey the

said lands to the said mortgagee ; And that on de-

fault, the mortgagee shall have quiet possession of

the said lands, free from ail incumbrances ; And
that the said mortgagor will execute such further

assurances of the said lands as may be requisite
;

And also that the said Mortgagor will produce the

title deeds enumerated hereunder, and allow copies

to be made, at the expense of the mortgagee ; And
that the said mortgagor has done no act to encum-

ber the said lands ; And that the said mortgagor

'will insure the buildings on the said lands, to the

amount of not less than ^ currency ; And the

said mortgagor doth release to the said mortgagee,

all his claims upon the said lands : subject to the

said proviso. Provided that the said mortgagee,

on default of payment for (three) months, may on

(one) month's notice, enter on, and lease, or sell, the

said lands. Provided that the mortgagee may dis-

train for arrears of interest. Provided that in de-

fault of the payment of the interest hereby secured,

the principal hereby secured shall become payable.

Provided that until default of payment, the mort-

gagor shall have quiet possession of the said lands.
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In witness whereof^ the said parties hereto, haT&

hereunto set their hands and seals.

Signed, sealed and delivered

ill the presence of A. B. [l.s.]

Y. Z. C. D. [L.8.]

E. F. [L.S.]

Affidavit of Execution.

County of , to wit : I, Y. Z., of, &c., make
oath and say :

—

Ist. That I was personally present and did see the

annexed (or within) mortgage, (and duplicate, if

any, according to the fact;) duly signed, sealed

and executed by A. B,, C. D. and E. F., the par-

ties thereto.

2nd. That the said mortgage, (and duplicate, if

any, according to the fact) ; were executed at, {ttate

here the place of execution.)

3rd. That I know the said parties, (or one, or

more of them, according to fact.)

4th. That I am a subscribing witness to the said

mortgage, (and duplicate, according to the fact.)

Sworn before me at
]

Y. Z.

, in the county of
[

, this day of
I

, A.D. 18 . J

L. M.

A Commissioner, &c.

-« Discharge of Mortgage.

To the Registrar of the county of , I, E. P:,

of, &c., do certify that A. B. of &c., hath satisfied

H-
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all moneys due on, or to grow due on, (or hath

satisfied the sum of 3 , mentioned in,) a certain

mortgage made by A. B., of, &c., to me, (or if

the mortgage fias been assigned to 6. H. of, &c.,)

which mortgage bears date the day of

A.D. 18 ; and was registered in the Registry office

for the county of , on day of a.d. 18 ,

at minutes past o'clock noon, in liber

for , as No. . [If the mortgage has

been a isignedy go on to say^ ^' and which mortgage

was assigned to me by indenture, dated the

day of ) 18 , made between, &c., (^stating the

names of the parties to the assignment) registered

in the said Registry office, on the day of
,

A.D. 18 , at minutes past o'clock

noon, in liber for , as No. ^^'^andsoon^

in the same manner, with rejerence to all assign-

ments, where there are several. If the mortgage

has not been assigned, state the fact thus :
'^ and

that the said mortgage has not been assigned."]

And that I am the perspn entitled by law to receive

the money, and that such mortgage, (or such sum
of money as aforesaid ; or such part of the lands

as is herein particularly described, that is to say :

{here set out the lands intended to be discharged, if

apart only of the lands is to be released,) is there-

fore discharged.

Witness my hand this day of , a.d. 18 .

Signed in the presence of A. B.

Y. Z.

(One witness is sufficient,) of, &c., (Jiere state

residence and occupation.)
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(An affidavit of execution of the discharge, must

be made by the witness ; it will be in aform similar

to that of the execution of the mortgage.)

Assignment of Mortgage.

This indenture made the day of « 18 >

Between E. F., of, &c., (hereinafter called the as-

signor,) of the first part ; and G. H., of, &c., (here-

inafter called the assignee), of the second part,

Whereas, by indenture of mortgage, bearing date

the day of 18 , made between one A.

B., of, &c., of the first part ; C. D., (wife of the

said A. B., and for the purpose of barring her

dower), of the second part ; and the said E. F., of

the third part; the said A. B. did convey and

assure the lands and premises hereinafter described,

unto the said E. F., his heirs, executors, adminis-

trators and assigns, subject to a proviso for redemp-

tion on payment of $ , and interest thereon,

at the rate of per cent, per annum, on the days

and times, and in the manner, in the said indenture

of mortgage mentioned. And whereas, there is

now due upon the said mortgage, for principal

money, the sum of ^ ; and for interest, the sum
of $ . Now this indenture witnesseth, that

in consideration of the sum of $ , of lawful

money of Canada, now paid by the said assignee to

the said assignor, the receipt whereof is hereby ac-

knowledged. He, the said assignor, doth hereby

grant, assign, and transfer unto the said assignee,

his heirs, executors, administrators and assigns,

the said indenture of mortgage, and the principal
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and interest moneys thereby secured, and the lands

and premises thereby conveyed : to wit, All and

singular {here describe the prrmiaea)^ To have,

hold, receive and take, the said indenture of mort-

gage, and the principal and interest moneys thereby

secured, and the lands and premises thereby con-

veyed, unto the said assignee, his heirs, e.xecutors,

administrators and assigns, to and for his and their

sole any only use : subject nevertheless to the pro-

viso for redemption in the said mortgage contained.

And for the better enabling the said assignee, his

executors, administrators and asigns, to recover

and receive the said principal moneys and interest,

from the said A. B., his executors or administra-

tors, he the said assignor doth hereby nominate and

appoint the said assignee, his executors, adminis-

trators and assigns, to be the true and lawful pt^or-

ney and attorneys of him the said assignor, his

executors or administrators, for him, the said assig-

nor, his executors or administrators, and in his, or

their, names or name, but at the cost and charges

of the assignee, his executors, administrators or

assigns, to sue for and recover the said principal

moneys and interest, in any Court of Law or Equity

;

and on receipt or recovery, to give good and suffi-

cient discharges ; and generally to do, and execute,

all such acts, deeds, matters and things, as may be

requisite and necessary, for the recovery of the said

mortgage money and interest. And the said assig-

nor doth hereby, for himself, his heirs, executors

and administrators, covenant, promise and agree,

to and with the said assignee, his executors, ad-
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ministrators and assigns, that the said indenture of

mortgage, is a good, valid and subsisting security,

free from all incumbrances ; and not discharged or

released ; and that the principal moneys and in-

terest hereinbefore mentioned, are now justly due

and owing upon the security of the said mortgage ;

and that the said assignor has good right to assign

and transfer the said mortgage ; and will not at any

time hereafter release or discharge the same, with-

out the consent of the said assignee, his executors,

administrators or assigns ; and that the said assig-

nor, his heirs, executors or administrators, will at

all times, on the request, but at the costs and char-

ges of the assignee, his executors, administrators

and assigns, execute such further assignments or

assurances of the said indenture, and the moneys

thereby secured, and the lands therein comprised,

as may be necessary ; and the said assignee doth

hereby, for himself, his executors, administrators

and assigns, covenant, promise and agree, to and

with the assignor, his heirs, executors, and admin-

istrators, that he the said assignee, his executors or

administrators, in case he or they shall act upon

the power of attorney hereinbefore contained, will

«ave harmless, and indemnify, the said assignor,

his heirs, executors and administrators, of and from

all costs, charges and expenses, to which he or

they may become liable, or be put unto, in conse-

quence thereof.

In witness whereof, the parties to these presents,

have hereunto set their hands and seals, the day

and year first above written.
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Signed, sealed and delivered

in the presence of E. F. [l.s.]

Y. Z. G. H. [L.S.]

Mortgage of Lease.

This Indenture, made the day of f
18 ,

Between A. B., of, &c., of the first part, and C. D.,

of, &c., of the second part. Whereas, by an inden-

ture of Lease, bearing date on or about the day

of ) 18 ) and made between, &c.. The said les-

sor therein named did demise and lease unto the

said lessee therein named, his executors, adminis-

trators and assigns. All and singular that certain

parcel or tract of land and premises situate, lying

and being, &c., (set out the lands,) To hold the

same, with their appurtenances, unto the said lessee,,

his executors administrators and assigns from the

day of , 18 , for and during the term

of years from thence next ensuing, and fully

to be complete and ended, at the yearly rent of

$ , and under and subject to the lessee's covc-^

nants and agreements in the said Indenture of Lease

reserved and contained.

Now this Indenture witnesseth, that in conside-

ration of the sum of $ , of la\v^ful money of

Canada, now paid by the said party of the second

part to the said party of the first part (the receipt

whereof is hereby acknowledged,) He, the said

party of the first part. Doth hereby grant, bargain,,

sell, assign, transfer and set over unto the said

party of the second part, his executors, administra-

tors and assigns. All and singular the said parcel
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or Iracl of land, and all other the premises com-

prised in and demised by the said hereinbefore in

part recited Indenture of Lease : Together with the

said Indenture of Lease, and all benefit and advan-

tage to be had or derived therefrom : To have and

to hold the same, with the appurtenances thereunto

belonging, unto the said party of the second part,

his executors, administrators and assigns, from

henceforth for and during all the residue of the

said term granted by the said Indenture of Lease,

and for all other the estate, term, right of renewal

(if any), and other the interest of the said party of

the first part therein. Subject to the payment of

the rent, and the observance and performance of the

lessee's covenants and agreetnents, in the said In-

denture of Lease reserved and contained ; and to

the proviso for redemption hereinafter contained.

Provided always, that if the said party of the first

part, his executors or administrators, do and shall

well and truly pay, or cause to be paid, unto the

said party of the second part, his executors, admin-

istrators or assigns, the full sum of $ , with

interest for the same, at per cent, per annum,

on the days and times and in manner following,

that is to say, {here specify terms ofpayment) with-

out making any deduction, defalcation or abatement

thereout, on any account whatsoever,' then these

presents, and every clause, covenant, matter and

thing herein contained, shall cease, determine and

be absolutely void to all intents and purposes what-

soever, as if the same had never been executed.

And the said parly of the first part doth hereby.

1/
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for himself, his heirs, executors and administratorf,

covenant, promibO and agree to and with the laid

party of the second part, his executors, administra*

tors and assigns, in manner following, that is to

say:

That he, the said party of the first part, his exe-

cutors and administrators, or some or one of them^

shall and will well and truly pay, or cause io be

paid, unto the said party of the second part, hie

executors, administrators or assigns, the said prin-

cipal sum and interest in the above proviso men-

tioned, at the times and in manner hereinbefore

appointed for payment thereof, without any deduc-

tion or abatement whatsoever, and according to the

true intent and meaning of these presents.

And that the said hereinbefore in part recited In-

denture of Lease is, at the time of the sealing and

delivery of these presents, a good, valid, and sub-

sisting lease in the law, and not surrendered, for-

feited or become void or voidable ; and that the

rent and covenants therein reserved and contained

have been duly paid and performed by the said

party of the first part, up to the t!i>v of the date

thereof.

And that the said party of the first part now hath

in himself good right, full power, and lawful and

absolute authority to assign the said lands and

premises in manner aforesaid, and according to the

true intent and meaning of these presents.

And that in case of default in payment of the said

principal money or interest, or any part thereof,

contrary to the proviso and covenant aforesaid, it

/"I
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shall be lawful for the said party of the second

part, his executors, administrators and assigns, to

enter into and upon and hold and enjoy the said

premises for the residue of the term granted by the

said Indenture of Lease, and any renewal thereof

(if any), for their own use and benefit, without the

let, suit, hindrance, interruption, or denial of the

said party of the first part, his executors, adminis-

trators or assigns, or any other persons whomso-
ever ; and tiiat free and clear, and freely and clearly

acquitted, exonerated and discharged, or otherwise,

by and at the expense of the said party of the first

part, hi'3 executors and administrators, well and

effectually saved, defended and kept harmless of,

from and against all former and other gifts, grants,

bargains, sales, leases, and other incumbrances

whatsoever.

And that the said party of the first part, his execu-

tors, administrators and assigns, and all other per-

sons claiming any interest in the said premises,

shall and will, from time to time, and at all times

hereafter, so long as the said principal sum or any

part thereof shall remain due and owing on this

security, at the request and costs of the said party

of the second part, his executors, administrators or

assigns, make, do and execute, or cause and pro-

care to be made, done and executed, all such fur-

ther assignments and assurances in the law of t!:e

said premises for more effectually assigning and as-

suring the said premises for the residue of the said

term, and any renewal thereof (if any), subject to

the proviso aforesaid, as by the said party of the

\
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second nart, his executors, administrators or assigns,

or his cT their counsel in the law, shall be reason-

ably advised or required.

And that the said party of the first part, his

executors, administrators or assigns, shall and will,

from time to time, until default in payment of the

said principal sum or the interest thereof, and until

the said party of the second part shall enter into

possession of the said premises as aforesaid, well

and truly pay, or cause to be paid, the said yearly

rent by the said Indenture of Lease reserved, and

all taxes payable on the said premises, and perform

and keep all the lessee's covenants and agreements

in the said lease contained, and indemnify and

save harmless the said party of the second part

therefrom, and from all loss, costs, charges, dam-
ages, and expenses in respect thereof.

And also shall and will, from time to time^ and

at all times hereafter, so long as the said principal

money and interest, or any part thereof, shall re-

main due on this security, insure and keep insured

the buildings erected or to be erected on the land

hereby assigned, or any part thereof, against loss

or damage by fire, in some Insurance Office, to be

approved of by the party of the second part, in the

full amount hereby secured, at the least, and, at

the expense of the said party of the first part, im-

mediately assign the Policy, and all benefit thereof,

to the said party of the second part, his executors,

administrators and assigns, as additional security

for the payment of the principal money and interest

hereby secured; and that in default of such in-
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surance it shall be lawful for the said party of the

second part, his executors, administrators, or as-

signs, to effect the same, and the premium or pre-

miums paid therefor shall be a charge or lien on

the said premises hereby assigned, which shall not

be redeemed or redeemable until payment thereof,

in addition to the said principal money and interest

as aforesaid.

Provided, lastly, that until default in payment

of the said principal money and interest hereby

secured, it shall be lawful for the said party of the

first part, his executors, administrators or assigns,

to hold, occupy, possess and enjoy the said lands

and premises hereby assigned, with the appurte-

nances, without any molestatipn, interruption or dis-

turbance of, from or by the said party of the second

part, his executors, administrators or assigns, or

any person or persons claiming or to claim by,

from, through, under or in trust for him, them, or

any of them.

In witness whereof, the said parties to these pre-

sents have hereunto set their hands and seals, the

day and year first above written.

Signed, sealed and delivered

in the presence of A. B. [l.s.]

Y. Z. C. D. [L.8.]

Received on the date hereof, the sum of
jf ,

being the full consideration above mentioned.

Witness, A. B.

Y. Z.



CHAPTER XVI.

NATURALIZATION.

The residents in every country, are divided into

three classes : they are either aliens, denizens or

natives. An alien is a foreigner, (that is, one bom
in a foreign country), who has not been naturalized.

A denizen is a foreigner, who is resident in some
country other than that in which he was born, and

has acquired certain civil rights in the country of

his adoption. A native, is one born in the country

in which he is resident.

Naturalization then, is the process by which an

alien, or foreigner, is transformed into a denizen,

and thereby becomes entitled to certain of the pri-

vileges of a native born subject. In Canada, a

denizen, or person duly naturalized, is entitled to

all the privileges, rights and capacities, of a natural

born subject of the British Crown.

The law at present affecting aliens, who desire

to' be naturalized, is to be found in the act passed

in the Dominion Parliament, in 1868: usually cited

as Dom. Stat. : 31 Vic. c. 66. It applies to the

whole Dominion : comprising the four Provincps of

Nova Scotia, New Brunswick, Quebec and Ontario.

The laws formerly in force, with reference to aliens,
w
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being various in the different Provinces, it. was
thought fit to assimilate them ; and the first pro-

vision of the existing act is therefore that any alien,

who, before the passing of the present act, had been

naturalized in any of such Provinces, under the

laws heretofore in force in such Province, is now
to be considered as a denizen, or naturalized sub-

ject, of the whole Dominion.

The next provision is that any alien woman, who
is married to a natural born British subject, or to

a person naturalized under the present act, or the

several acts formerly in force in the several Pro-

vinces, is to be deemed herself naturalized.

The following provisions are then made for the

naturalization of all aliens, except an alien woman
so married to a native born, or naturalized subject

:

such alien woman becoming naturalized by the

mere act of marriago.

Every alien, resident in any part of the Domin-

ion, with intent to settle therein^ and who^ after a

continued residence therein for a period of three

years or upwards, has taken the oaths or affirma-

tions of residence ard allegiance, and procured the

same to be filed of record, as hereinafter mentioned,

so as to entitle him or her to a certificate of natural-

ization, will thenceforth enjoy, and may transmit,

all the rights and capacities of a natural born sub-

ject.

The first thing for an alien to do, if he desires to

be naturalized, is to take and subscribe the oaths

o( residence and alUgiame. If the alien is a per-

i?on entitled, by the laws of the Province where he
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resules, to make an affirmation in lien of an oath

he pday do so.

In Ontario, these oaths or affirmations must be

taken and subscribed before a Judge of a Court of

Record, or before some person authorized to ad-

minister oaths in the Courts of General Sessions of

the Peace ; or before a Commissioner appointed by

the Governor for the purpose ; or before a Justice of

the Peace of the County where the alien resides.

When taken, the Judge, Commissioner or Justice,

on being satisfied by evidence produced by the

alien, that he or she has been a resident of Canada
for a continuous period of three years or upwards,

and is a person of good character, will grant a cer-

tificate : setting forth that such alien has taken and

subscribed the said oath or affirmation ; and, (if the

fact is so), that such Judge, Commissioner or Jus-

tice, has reason to believe that such alien has been

so resident within the Province for a period of three

years, or upwards : that he or she is a person of

pood character ; and that there exists to the know-
ledge of the Judge, Commissioner or Justice, no

reason why the alien should not be granted all the

rights and capacities of a natural born British sub-

ject. This certificate must then be presented to the

Court of General Sessions of the Peace of the

county, within the jurisdiction of which the alien

resides, in open Court, on the first day of some
general sitting thereof. The Court will thereupon

order the certificate to be openly read ; and if, dur-

ing such general sitting, the facts mentioned in the

certificate are not controverted, or any other valid
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objection made, to the naturalization of fuch alien,

the Court will, on the last day of such general

sitting, direct that such certificate be filed of record

in the Court ; and thereupon, the alien will be ad-

mitted and confirmed in all the rights and privi-

leges of British birth, to all intents whatever, as if

he or she had been born within the Dominion.

These formalities having been gone through, the

alien will be entitled to receive from the Court, a

certificate of naturalization, under the seal of the

Court, and the signature of the clerk thereof, that

he or she hath complied with the several require-

ments of the act. A copy of this certificate may, at

the option of the party^ be registered in the Registry

office of any county or registration division within

the Dominion, and a certified copy of such registry

is sufficient evidence of such naturalization, in all

Courts and places.

Any alien, entitled at the time of the passing of

the act, (22 May, 1868), to be naturalized under the

provisions of any of the acts then in force, may
take the oaths of residence and allegiance, and

obtain certificates, in the same manner, and with

the same effect, as aliens naturalized under the

new act.

The clerk of the Court, for reading and filing the

certificate of residence, and preparing and issuing

the certificate of naturalization under thf^ s>ej of

the Court, is entitled to receive twenty-five cents,

and no more ; and the Registrar for recording the

certificate of naturalization, is entitled to receive a

fee of twenty-five cents ; and a further fee of
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twenty-five cents for every search and certified copy

of the same, and no more.

Oath of Residence,

I, A. B., do swear (oTj bHng one of the persona

dUowed by law to affirm injudicial cases, do affirm),

that I have resided three years in this Dominion,

with intent to settle therein, without having been,

during that time, a stated resident in any foreign

country. So help me God.

Oath of Allegiance.

I, A. B., do sincerely promise and swear, (or

bdns^ one of the persons allowed by law to affirm

in judicial cases do affirm), that I will be faithful,

and bear true allegiance, to Her Majesty Queen
Victoria, as lawful Sovereign of the United King-

dom of Great Britain and Ireland, and of the Do-

minion of Canada, dependent on, and belonging to,

the said United Kingdom ; and that I will defend

Her to the utmost of my power against all traitorous

conspiracies and attempts whatsoever, which shall

be made against Her person. Crown and dignily

;

and that I will do my utmost endeavour to disclose

and make known to Her Majesty, Her heirs and

successors, all treasons and traitorous conspiracies,

and attempts, which I shall know to be against

Her or any of them ; and all this I do swear with-

out any equivocation, mental evasion or secret

reservation. So help me God.



CHAPTER XVII.

PARTNERSHIP.

A partnership is an association of two or more
persons contributing, in equal or unequal propor-

tions, money, labor, skill, care, attendance or ser-

vices in the prosecution of some trade or manufac-

ture or the accomplishment of any other common
object, upon the express, or implied understanding

. that the profit, or loss, attending the transaction, is

be be shared among the parties in certain propor-

tions. The contract of partnership is founded

wholly on the consent of parties, and may be cre-

ated by their acts and deeds, and their common
participation in the profit and loss of a trade or

business, or of a particular speculation or adventure,

as well as through the medium of an express con-

tract. If parties are not to share the profit and

loss, there can be no partnership as between them-

selves : whatever may be their apparent situation

and position as regards the public. If one man
joins another in the furtherance of a particular

undertaking, and contributes work and labor, ser-

vices and skill, towards the attainment of the com-

mon object, upon the understanding that the re-

muneration is to depend upon the realization of
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profits, 80 that, if the business is a losing busi-

ness, he is to get nothing, he stands in the position

of a partner in the undertaking, and not in that of

a laborer or servant for hire. Bat a person who
merely receives out of the profits the wages of

labor, or a commission, as a hired servant or agent,

such as a factor, foreman, cleric or manager, and

who has no interest or property in the capital stock

of the business, is not a partner in the concern,

although his wages may be calculated according to

a fluctuating standard, and may rise and fall with

the accruing profits.

A partner in a private commercial partnership

(not being a public joint-stock company with trans-

ferable shares) cannot introduce a stranger into the

firm, as a partner, withoi^t the consent of ail the

members of the co-partnership.

Every person who stipulates with another for a
share of the profits of a business, is a partner in

the business as regards the public and third parties,

and liable as such, whatever may be the private

stipulations and agreements between him and the

parties who appear to the world as the managers

and conductors of the bug^iness ; because the profits

form a portion of the fund on which the creditors

have a right to rely for payment.

A general partnership is one formed for trade or

business generally, without limitations. A special

partnership is one in which the joint interest extends

only to a particular concern, as, for example, in the

erection of a hotel. A limited partnership is one in

which one or more of the partners put in a certain
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amount of capilal, which is liable for the contracts

of the firm; but beyond that amount the party ad

-

yanoing is not liable.

A person who lends his name as a partner, or

who suffers his name to oonlinue in the firm after

he has actually ceased to be a partner, is still

responsible to third persons as a partner.

A partner may buy and sell partnership effects ;

male; coatracts in reference to the business of the

firm ;
pay and receive money ; draw and indorse

and accept bills and notes; and all acts of such a

nature, even though they be upon his own private

account, will bind the other partners, if connected

with matters apparently having reference to the

business of the firm, and transacted with other

parties, ignorant of the fact that such dealings are

for the particular partner's private a^jount. So also

the representation, or misrepresentation, of any fact,

made in any partnership transaction by one part-

ner, or the commission of any fraud in such trans-

action, will bind the entire firm, even though the

other partners may have no connection with, or

knowledge of, the same. .

Dormant and secret partners, whose names do

not appear to the world, may be made responsible

for the engagements of a trading firm of which they

are members.

Persons may become clothed with the legal lia-

bilities and responsibilities of partners as regards

the public and third parties, by holding themselves

out to the world as partners, as well as by contract-

ing the legal relationship of partners among them-
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selves. If a man, therefore, allows himself to be

published to the world as a member of a particular

firm ; if he permits his name to appeai^in the part-

nership name or to be used in the business ; if he

suffers it to be exhibited to the public over a shop-

window ; or to be written or printed in invoices or

bills of parcels or prospectuses ; or to be published

in advertisements, as the name of a member of the

firm, he is an ostensible partner and is chargeable

as a partner, although he is not in point of fact a

partner in the concern, and has no share or interest

in the profits of the business. But if a man's name
is used without his knowledge and consent, and

he is represented by others to be a partner without

his authority or permission, he cannot, of course, be

made responsible as a partner, upon the strength of

such false and fraudulent representation.

An incoming partner, cannot be made responsi-

ble for the non-performance of contracts entered

into by the firm before he became an actual or re-

puted member of it.

Dormant and secret partners may release them-

selves from all further liability by a simple relin-

quishment of their share in the profit and loss of

the business ; but, if they are not strictly secret as

well as dormant partners, notice of the termination

of their connection with the co-partnership must be

given. A general notice is sufficient as to all but

actual customers : these must have some kind of

actual notice.

If no time has been limited for th? dissolution of

a general trading partnership, it is a partnership at
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^ill, and may be dissolyed at any time at the plea-

sure of any one or more of the partners. If the

partnership ^as established by deed, the renuncia-

tion and disclaimer of it by the party who with-

draws from the firm ought to be made by deed. But

if the partnership was contracted without deed, or,

as it is technically called, by parol, it may be re-

nounced in the same manner. If the partners have

agreed that the partnership shall continue for a de-

finite period, it cannot be dissolved before the expi-

ration of the term limited, except on the mutual

•consent of all the parties, or by the outlawry, felony

or death of any one or more of them, or by the de-

cree of a Court of Equity. If a partnership for a

definite term has been created by deed, the mutual

agreement of the parties to dissolve it, must be by

deed also. The partnership is dissolved by the

death or insolvency of one of the partners ; or by an

assignment by any partner of his share and interest

in the business. A dissolution by one partner is a

dissolution as to all.

An executor, administrator or personal represent-

ative, continuing In the business after the death of

a partner, is personally responsible as partner for

all debts contracted.

Immediately after a dissolution, a notice of the

«ame should be published in the public papers, for

;general information, and a special notice sent to

•every person who has had dealings with the firm.

If these precautions be nor taken, each partner will

8till continue liable for the acts of the others to all

persons who have had no notice of the dissolution.
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Under the *^Aot respecting Limited Partnershipii,"

Con. Stat. Can., c. 60, limited partnerships for the

transaction of any mercantile, mechanical, or manu-
facturing business within the Province of Canada
may be formed by two or more persons, upon cer-

tain terms and conditions ; but the provisions of the

act are nut to be construed to authorize any part-

nership for the purpose q{ banking or insurance.

Sueh partnerships are to consist of one or more

persons, called " general partners," and of one or

more person^ who contribute, in actual cash pay-

ments, a specific sum as copital to the common
stock, and who are styled " special partners."

General partners are jointly and severally respon-

sible for all debts and engagements of the partner-

ship, in the same manner as ordinary partners in

any trade or business ; but special partners are not

liable for any debts beyond the amounts contributed

by them to the capital. All business is to be trans-

acted by the general partners alone ; and they only

are authorized to sign for and bind the partnership.

Persons desirousof forming a limited partnership

must make and sign a certificate which is to con

tain : firstly, the name or firm under which the part-

nership is be conducted ; secondly, the general

nature of the business intended to be transacted
;

thirdly, tlie names of all the general and special

partners interested therein ; distinguishing which

are general and which are special partners, and

the'i* usual places of residence ; fourthly, the

amount of capital stock wh-^^h each special partner

has contributed ; fifthly, the period at which the
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partnership is to commence, and the period at which

it will terminate. '

.

The certificate is to be in the form given in the

act, and which will be found hereafter, and must

be signed by the seveial persons forming such

partnership, before a notary public, who will duly

certify the same. The certificate so signed and

certified must, in Ontario, be filed in the ofiice of

the clerk of the County Court of the county in

which the principal place of business of partnership

is situate, and in Quebec, in the office, of the Pro-

thonotary of the district and of the Registrar of the

county, and is to be recorded by him at large in a

book kept for the purpose and open to public in-

spection.

No partnership will be deemed to have been

formed until such certificate has been made, cer-

tified, filed and recorded ; and if any false state-

ment be made in such certificate, all the persons

interested in the partnership will be liable for all

the engagements thejreof as general partners.

If it is desired to renew or continue the partner-

ship beyond the time originally fixed for its dura-

tion, a new certificate must be made, certified, filed

and recorded in the manner required for its original

formation; and every partnership otherwise renewed

or continued will be deemed a general partnership.

If any alteration be made in the names of the

partners, in the nature of the business, or in the

capital or shares thereof, or in any other matter

specified in the original certificate, it will be

deemed a dissolution of the partnership ; and every
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partnership in any manner carried on after any

sach alteration has been made, will be deemed a

general partnership, unless renewed as a special

partnership in the way above mentioned.

The business of the partnership is to be conducted

under a name or firm in which the names of the

general partners, or some or one of them, only shall

be used ; and if the name of any special partner is

used in such firm with his privity, he will be

deemed a general partner.

No part of the sum which any special partner

has contributed to the capital stock can be with-

drawn by him, or paid or transferred to him in the

shape of dividends, profits or otherwise, at any

time during the continuance of the partnership

;

but any partner may annually receive lawful

interest on the sum contributed by him, if the pay-

ment of such interest does not reduce the original

amount of the capital ; and if, after the payment of

such interest, any profits remain to be divided, he

may also receive his portion of such profits. If,

however, it should afterwards appear that by the

payment of any interest or profits to any special

partner the original capital has been reduced, the

partner receiving such interests or profits shall be

bound to restore the amount necessary to make
good his share of the deficient capital with interest.

Special partners are at liberty, at all times, to

examine into the state and progress of the partner-

ship concerns, and may advise as to their manage-

ment ; but they must not transact any business on

account of the partnership, nor be employed for
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that purpose as agents, attorneys or otherwise ; and

if any special partner interferes in that manner, he

will be deemed a general partner, and become

liable as such.

General partners are liable to account to each

other, and to the special partners, for their manage-

ment of the concern, in the same manner as part-

ners in any other trade or business.

A limited partnership may be dissolved before

the expiration of the term specified in the original

certificate, by filing a notice of dissolution in the

office in which the original certificate was recorded,

and publishing such notice once a week for three

weeks in a newspaper published in the county or

district where the partnership has its principal

place of business, and for the same time in the

Ontario Gazette. ^ r i^;

The he for filing and recording every certificate

is fifty cents. ' o ; ,.

By an act of the Ontario Legislature, passed in

1869, (33 Vic, c. 20), it is enacted that all persons,

who, at the time of the passing of the act, or there-

after, should be associated in partnership for trad-

ing, manufacturing or mining purposes, should

cause to be delivered to the Registrar of the county,

city or riding, in which they carry on business, a

declaration in writing, signed by the members of

the co-partnership : which declaration is to contain

the names, surnames, additions and residences of

each partner, and the st}le of the firm, and the

period of the partnership ; and also a stalemeni

that there are no other members.

!»,
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and Such declaration must be filed within six months

after the passing of the act, as to all partnerships

in existence at thzt time : and within six months of

formation, as to all others; and a similar declara-

tion must be filed whenever any change is made
in the names of the members, or the style of the

firm, or place of re; lence.

The penalty or non-compliance with this act is

$200, to be sued for in a civil action : half of which

goes to the informer, and half to the Crown.

For registering such declaration, the Registrar is

entitled to 50 cents, if it does not contain more than

20lO words, and 10 cents per folio of 100 words over

Until a new declaration has been signed and

filed, the members of the original partnership will

remain liable. "^

t- Partnership Deed.

Articles of agreement, made the day of ,

18 , Between A. B , of, &c., C. D., of, &c., E. F.,

of, &c., and G. H., of, &c.

Whereas, the said parties hereto respectively are

desirous of enLering into a co-partnership in the

business of , at , for the term and sub-

ject to the stipulitions hereinafter expressed. Now,
therefore, these presents witness that each of them,

the said parties hereto respectively, for himself, his

heirs, executors and administrators, heroby coven-

ants with the others and other of them, their and

his executors and administrators, in manner fol-

lowing ; that is to say :
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Ist. That the said parties hereto respectively will

henceforth be and continue partners together in the

said business of , for the full term of years,

to be computed from the day of i 18 ,

if the said partners shall so long live, subject to the

provisions hereinafter contained for determining

the said partnership.

2od. That the said business shall be carried on

under the style or firm of A. B. & Co.

3rd. That the said parlneVs shall be entitled to

the profits of the said business in the proportions

following ; that is to say, {here state the shares ;) and

that all losses in the said business shall be borne

by them in the same proportions, unless the same

shall be occasioned by the wilful neglect or default

of either of the said partners, in which case the

same shall be made good by the partner through

whose neglect the same shall arise.

4th. That the said partners shall each be at

liberty, from time to time during the said partner-

ship, to draw out of the said business, weekly, any

sum or sums, not exceeding for each the sum of

$ per annum ; such sums to be duly charged to

each of them respectively, and no greater amount

to be drawn by either of the said partners, except

by mutual consent.

dth. That all rents, taxes, salaries, wages, and

other outgoings and expenses incurred in respect

of the said business, shall be paid and borne out of

the profits of the said business.

6th. That the said partners shall keep, or cause

to be kept, proper and correct books of account of

f r
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all the partnership moneys received and paid, and
all business transacted on partnership account, and
of all other matters of which accounts ought to be

kept, according to the usual and regular course of

the said business : which said books shall be open

to the inspection of both partners, or their legal

representatives ; and a general balance or statement

of the said accounts, stock in trade, and business,

and of accounts between the said partners, shall be

made and taken on the day of , in each year

of the said term, and oftener, if required.

7th. That the said partners will be true and just

to each other in all matters of the said co-partner-

ship, and will at all times during the continuance

thereof diligently and faithfully employ themselves

respectively in the conduct and concerns of the

said business, and devote their whole time exclu-

sively thereto, and will not transact or engage in

any other business or trade whatsoever ; and will

not either in the name of the said partnership, or

individually in their own names, draw, accept or

endorse any accommodation bill or bills, promissory

note or notes, or become bail or surety for any

person or persons, or knowingly or wilfully do,

commit or permit any act, matter or thing, by

which, or by means of which, the said partnership

moneys or effects shall be seized, attached, or taken

in execution for their own private debts or liabili-

ties; and in case either partner shall fail or make
default in the performance of any of the agreements

or articles of the said partnership in so far as the

same is or are to be observed by him, then the
21
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Other partner, or any one or more of them may give

notice in writing to such partner offending in what

respects he is deemed to be so in default ; and in

case such failure or default is not rectified by a

time to be specified for that purpose, in such

notice, the said partnership shall thereupon at

once- or at any other time to be so specified as

aforesaid, be dissolved and determined accordingly.

8tb. That in case either of the said partners shall

die bf Tore the expiration of the term of the said co-

partnership, the said partnership shall thereupon

cease, and the surviving partner or partners shall

within six calendar months after such decease,

settle and adjust with the representati'e or repre-

sentatives of such deceased partner, all accounts,

matters and things relating to the said co-partner-

ship.

In witness^whereof, the said parties have hereto

det their hands and seals, the day and year first

above written.

Signed, sealed and delivered

in the presence of

Y. Z.

A. B.

CD.
E. F.

G. H.

[l.s.]

[l.s.]

[l.s.]

[l.s.]

a

Disiolution of Partnership.

By Indorsement.
\\i

We, the undersigned, do hereby mutually agree

that the partnership heretofore subsisting between

us, as Wholesale Grocers, under the within articles
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of co-partnership, be, and the same is hereby dis-

solved, except for the purpose of the final liquida-

tion and settlement of the business thereof; and
upon such settlement wholly to cease and determine.

In witness whereof, we have hereunto set our

hands and seals, this day of , a.d. 18 .

Signed, sealed and delivered

in the presence of

Y. Z.

A. B. [l.s.]

C. D. [l.s.]

^,\Mhi$& ,f

E. F. [l.s.]

G. H. [l.s.]

!/<.
Notice thereof.

/

Notice is hereby given that the partnership here-

tofore subsisting between us, the undersigned, as

Wholesale Grocers, has been this day dissolved by

mutual consent. All debts owing to the said

partnership are to be paid to A. B., at , and

all claims against the said partnership are to be

presented to the said a. B., by whom the same

will be settled.
i['r.'

Dated at

Witness,

Y. Z.

, this day of

•<
*-)' •'>

. i ^;i:;

, A.D. 18

A. B.

CD.
E. F.

G. H.
.'<

Notice when business to he continued.

Notice is hereby given that the partnership here-

tofore subsisting between us, the undersigned A. B.,

C. D., E. F. and G. H., as Wholesale Grocers, was

this day dissolved by mutual consent, so far as
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regards the said A. B. All debts due to the said

. partnership are to be paid, and those due from the

same discharged, at , where the business

will be continued by the said C. D., £. F. and G.

H., under the firm of " D. fy Co,''

Dated at

Witness,

< Y. Z.

, this day of , A.D. 18

A. B.

CD.
E. F.

G. H.

Limited Liahility Certificate,

We, the undersigned, do hereby certify that we
have entered into co-partnership, under the style or

firm of C. D. & Co., as (Grocers and Commission

Merchants), which firm consists of A. B., residing

usually at , and C. D., residing usually at

, as general partners ; and E. F., residing

usually at , and G. H., residing usually at
,

as special partners; the said E. F. having con-

tributed $4000, and the said G. H. $8000 to the

capital stock of the said partnership. Which said

co-partnership commences on the day of
,

18 , and terminates on the day of , 18 .

Dated this day of , 18 .

Signed in the presence of

Y. Z.
i I

-^=af^tk*^ ^' »'?'>!

A. B.

CD.
E. F.

G. H.

Declaration/or Registration of Partnership.

Province of ( Ontario),

County of (ForAf.)
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We, A. B., oi (^Toronto,) Grocer, C. D., of

(Toronto,) Grocer, and E. F., of (Toronto,) Grocer,

do certify and declare that we have carried on, and

intend to carry on business as Grocers in (Toronto)

in partnership under the name, style or firm of

" A. B. and Company ;'' and that the said partner-

ship has existed since the day of ,18 t (or

is to exist until the day of ,18 ;) and that

we, the said A. B., C. D. and E. F., are the only

members of such coparlnership.

A. B.

Witness, C. D.

G. H. E. F.

[Note.—The form given in the schedule to the

act (Ont, Stat, 33 Fie, c. 20) ia somewhat confused,

and is not referred to in the body of the act. The

above form contains all that is required by sec, 2,

and may be easily adapted to suit circumstances.]

tt'' '.i¥-:-,\

1 f 5

'.' »':(,;

.*) CHAPTER XVIII.

.^1'*/

PATENTS OF INVENTIONS.

The Patent office in Canada is attached to the

Department of Agriculture, and the Minister of

Agriculture for the time being, is the Commissioner

of patents. Patents of invention are grants by the
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Grown of the exclusive right to make, use and sell

any new and useful art, machine, manufacture or

composition of matter, or any new and useful im-

provement not known and used by others. The
statute now in force relating to patents is the Dom.
Stat. 32 & 33 Vic, c. 11, passed in 1869. Under

the act, the Commissioner is empowered to make
rules and regulations, subject to the approval of the

Governor in Council.

Any person who has been a resident of Canada
for at least one year next before his application,

and has invented or discovered any new and useful

art, machine, manufacture or composition of matter,

or any new and useful improvement on any art,

raaichine, manufacture or composition of matter,

not known or used by others before his invention

or discovery thereof, or not being at the time of the

application in use, or on sale, in any of the Pro-

vinces of the Dominion with the consent or allow-

ance of the inventor or discoverer thereof, may peti-

tion for a patent. No patent will issue for an

invention or discovery having an illicit object in

view, nor for any mere scientific principle or

abstract theorem. The fact that the inventor or dis-

coverer has previously obtained a patent in a for-

eign country, will not deprive him of his right to a

patent in Canada, if such foreign patent has been

obtained within six months next preceding the

filing of his specification as required by the act.

Patents may be granted to the assignee of an

inventor. •<

Every application for a patent must be by peti-

\
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tion, addressed, it is presumed, to the Commissioner

of patents.

A patent may be granted for an improvement

only ; but such a patent will not confer the right of

selling or using the original invention ; nor will

the original inventor have the right to use or sell

the improvement. Where joint applications are

made, the patent will issue in the names of all

;

and in the event of any assignment from one to

another, such assignment must be registered as in

the case of other assignments.

Every applicant must make oath, or when enti-

tled by law to make an affirmation instead of an

oath, then an affirmation, that he verily believes

that he is, or that the person whose assignee or

representative he is, is, or was, the true inventor or

discoverer of the invention or discovery for which

the patent is solicited, and that he, or such person,

was a resident of Canada for one year before appli-

cation, or if dead, before his death. This oath or

affirmation may be made before any Justice of the

Peace ; or if the applicant is out of Canada at the

time, it may be made before a Minister Plenipoten-

tiary, Consul or Consular Agent of the United

Kingdom, or any Judge of the country in which the

applicant happens to be.

The petitioner must elect some known and speci-

fied place in Canada as his domicile or place of

residence, and state the same in his petition. The

petition must also state the place in Canada at

which the petitioner, or the person whose assignee

or representative he is, was resident during the
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I

year of residence, and the period of residence at

each such place. The petitioner must insert the

title or name of his invention or discovery—its

object and a short description of the same, and

distinctly allege all the facts ^hich are necessary

to entitle him to a patent. A written specification,

in duplicate, must accompany the petition describ-

ing the same in such full, clear and exact terms as

to distinguish it from all contrivances or processes

for similar purposes. It must correctly and fully

describe the mode of operating contemplated by the

applicant; and the contrivances and things which

are clain.cd as new, and for the use of which an

exclusive property and privilege is claimed; and

it must bear the name of the place and date where

made, and be signed by the applicant and two

witnesses. In the case of a machine, the specifi-

cation must fully explain the principle and the

several modes in which it is intended to apply and

work out the same. Where the invention admits

of illustration by means of drawings, the applicant

must send in drawings, in duplicate, showing

clearly all parts of the invention. £ach drawing

must bear the name of the inventor, and con-

tain references corresponding with the specification,

and a certificate of the applicant that it is the draw-

ing referred to in the specification. A working

model must also be delivered, unless the Commis-
sioner dispenses with it. Specimens of ingredients

and composition, used in the invention, sufficient

for experiment, must also be delivered to the Com^
;»»«>
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missioner, where they are not explosive or dan-

gerous.

Forms of petition and specification, &c., will be

found at the end of this chapter.

The patent, when issued, will grant to the

patentee his assigns and legal representatives, or

in trust, the exclusive right, privilege, and liberty

of making, constructing, using, and selling to others

to be used, the invention or discovery. It will be

valid for five years; but thw holder of the patent

may obtain an extension for two separate periods

of five years each ; thus making a period of fifteen

years in all.

Where an error occurs in the specification, through

mistake or inadvertence, and without fraudulent

intention, a patent may be surrendered and a new
one issued. And if an inventor obtains, through

inadvertence and mistake, without wilful intent to

defraud, a patent for more than he is entitled to,

he may disclaim. Such disclaimer must be in

writing, and in duplicate, and attested by two
witnesses, one copy to be filed and the other attach-

ed to the patent. ' '. - '

Patents may be assigned either in whole or in

part. The assignment must be in writing, and

must be registered in the patent office. An unre-

registered assignment will be void as against one

subsequently registered. The Government have

a right to use any patented invention or discovery,

but they will pay the patentee therefor such sum
as the Commissioner may report to be a reasonable

compensation for the use thereof.

i



S30 CABiNKT liAWYER

The remedy for the iofringement of a patent is

by an action at law, for damages, and an injuno

1ion may be obtained to restrain any future infringe-

ment. Such an injunction may be obtained from

the Court of Law in Mrhich any action for damages

is pending; or it may be obtained from the Court

of Chancery.

If any material allegation in the petition or de-

claration of the applicant be untrue, or if the speci-

fications and drawings contain more or less than is

necessary, and such omission or addition be wilfully

made for the purpose of misleading, the patent will

be void.

A patent will cease to be operative after three

years, unless the patentee has, within that period,

commenced, and since carried on, the construction

or manufacture of the invention.

Patents issued under any of the acts of the several

provinces now forming the Dominion, prior to the

Isi day of July, 1869, remain in force for the term

for which they were originally granted, subject to

the provisions of the new act, so far as applicable.

The following fees are payable to the Commis-

«ioner, and must be paid in advance :

On petition for patent for five years $20 00
" for extension to ten years 20 00
" for extension to fifteen years. .... 20 00

On registering assignment 2 00

On attaching a disclaimer 4 00

There are other fees payable in respect of some

matters which have not been noticed in this chap-

ter: such matters being beyond and out of the
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ordinary routine of applying for a patent and regis-

tering an assignment.

If an inventor is afraid that some pe^san may get

tbe advantage of him by applying for a paten|

before he (the inventor) has perfected his invention

or discovery, he may file a description of si)oh in-

vention in the patent office, with or without plans

;

and such filing will operate as a cavea^^ and will

entitle him to notice in case any one else should

apply for a patent.

Every patentee must stamp or engrave on each

patented article sold or offered for sale, the year of

the date of the patent, thus; "Patented 1869," {or

as the case may be.) The penalty for neglect to do

this is fine and imprisonment.

Petition for Patent.

To THE Honorable the Commissioner of Pa-

tents FOR Inventions.

The petition of A. B , of, &c., (state here name,

residence and occupation in full.)

Shewbth :

—

That your petitioner has invented (or discovered)

a new and useful (art, machine, manufacture, or

composition ofmatitr, or anew and useful improve-

ment on such art, &c. : inserting here the title cr

name of his invention, or discovery, its object, and

a short description of the same), not known or used

by others before his invention {or discovery) thereof,

(or not being at this time in public use, or on sale in

any of the Provinces of the Dominion, with the con*

sent or allowance <>fthe inventor or discoverer thereof.
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That your petitioner has elected his domicile at

{tAaXt here 8ome known place in Cana4a)y and that

he has resided for one yeer and upwards, prior to

the time of this application for a patent at {atatt

where, and if in several piaceSy state where, and the

period of residence at each place,)

Your petitioner therefore prays that a patent may
issue in his favor granting him the exclusive pro-

perty in the said invention {or discovery.)

Dated the day of 18

A. B.

Oath or Affirmation.

Province of , County of , to wit

:

I, A. B., of &c., {insert name, residence and occu-

pation), make oath and say (or if an affirmation,

say : do solemnly and sincerely declare and affirm)

as follows

:

1. That I verily believe that I am [or that E. F.,

of &c., whose assignee (or representative) I am, is

(or was)] the true inventor (or discoverer) of the

(here insert the name or title of the invention or

discovery), for which I am soliciting a patent.

2. That I have (or the person whose assignee or

representative he is, has been) a resident of Canada

;

for one year now last past.

Sworn {or affirmed)
"

A. B.
before me, at , in the

County of , this

day of , A.D. 18 .

y. z.

J. p. (flr as the case may he).

.#•
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Specification.

Whereas I, A. B., of, &c., have invented (or dis-

covered) a new and useful (art machine^ ^c, state

here the proper name or title of the invention or

discovery ; or if afk improviment only so state tt) ;

and the following is a full, clear and exact descrip-

tion of the same; {here describe' the invention or

discovery in such exact and clear terras^ as to dis-

tinguish it from all contrivances or processes for
similar purposes : correctly and fully describe the

mode of operating ; and the contrivances and things

which are claimed as new. If the inveniion is a

m^achincy explain ftdly the principle ani several

modes ofappliance. Where the invention or dis-

covery admits of illustration by drawings^ refer to

them here thus :) The plans and drawings accom-

panying this specification, show clearly all parts of

the invention (or discovory). Figure No. 1 shows

&c., (stating clearly what each figure illustrates).

Witness my hand at , this day of ,

16 .

Signed in presence of

CD.
E. F.

A. B.

[Note.—The specification and drawings must

be in duplicate ; and the latter must bear the name

of the inventor
i
and contain written references to

the specification^ and be certified by the appli-

cant to be the drawings referred to in the specifi-

cation.



334 CABrNET LAWTEB.

Surrender for Re-Issue,

To THE Honorable the Commissioner of Pa-
tents FOR Inventions.

The petition of A. B., of, &c., sheweth^

That your petitioner did obtain letters-patent

under the seal of the patent office for a new (jthrash"

ing-machine), which letters-patent are dated the

day of , A.D. 18 .

That your petitioner now believes that the same
letters-patent are inoperative, or invalid, by reason

of insufficient description or specification, (or by

reason of his claiming more than he had a right to

claim as new), which error has arisen from inad-

vertence, accident or mistake, and without any

fraudulent or deceptive intention.

Your petitioner therefore prays that he may be

allowed to surrender the said letters-patent, and

that new letters-patent may issue to him for the

sam^ invention for the residue of the period for

which the original patent was issued, in accord-

ance with the corrected description and specifica-

tion herewith presented.

A. B.

{A corrected specificalion and delectation must ac-

company this petition.)

Disclaimer.

Know all men by these presents. That I, A. B.,

of, &c., to whom letters-patent under the Seal

of the Patent office, for a new (thrashing-machine,)
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dv\ issue on the day of , a.d. 18 ,

did by mistake, accident ur inadvertence, and

without any wilful intent to defraud or mislead the

public, make my specification too broad, claiming

more than that of which I was the original or first

inventor, [or^ claiming to be the first inventor, or

discoverer of a material and substantial part of the

said (thrashing-machine) y of, which I was not the

first inventor or discoverer, and which I have no

legal or just right to claim]. Now know ye. That

I, the said A. B., do hereby disclaim that part of

the specification and claim which is in the follow-

ing words, to wit : [Insert here that part which is

disclaimedj in the words of the original. State also

the extent of the interest which the disclaiming,

party has in the patent, whether an entire or partial

interest.]

Witness my hand, at , this day of , a.d.

18 .

Signed in the presence of A. B.

C. D.

E. F.

Assignment of an Entire Interest in a Patent.

To all to whom these presents shall come, A. B.,

of, &c., sends, greeting :

Whereas, the said A. B., has invented a certain

( ), and has applied for and obtained letters-

patent from the patent office in Canada, granting to

him and to his assigns the exclusive right to make
and vend the same ; which letters-patent are dated

on the day of , a.d. 18 .
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And whereas, C. D., of, &c., has agreed to

purchase from the said A. B. all the right, title and
intetrest which he, the said A. B., now hath in the

said invention under the said letters-patent, for the

price or sum of dollars.

Now these presents witness, that for and in con-

sideration of the said sura of dollars, by the

said C. D. paid to the said A. B. at or before the

sealing and delivery of these presents (the receipt

whereof is hereby acknowledged), he, the said A.

B., hath assigned and transferred, and by these

presents doth assign and transfer, unto the said C.

D., his executors, administrators and assigns, the

full and exclusive right to the invention made by

him, and secured to him by the said letters-patent,

together with the said letters-patent, and all his

interest therein or right thereto.

In witness whereof, the said A. B. hath hereunto

set his hand and seal, this day of , a.d.

18 .

Signed, sealed and delivered

in the presence of A. B. [l.s.]

X. Y.

{An assignment of a paitial interest may be

readilyframedfrom the foregoing. Every assign-

ment must be registered in the patent office.)

./
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CHAPTER XIX.

WILLS AND INTESTACY.

A will is the instrument by which the owner of

property declares the mode in which he df>siresthat

property to be disposed of after his death. When
a man makes a will, he is called a testator; and

when a woman makes a will, she is called a testa-

trix. When moveable property is given by will,

it is said to be bequeathed^ on the other hand, when
land is given, it is said to be d( vised. The person

taking a legacy is called a legatee ; but he to whom
land is given is called a devisee.

Any person of sound mind may make a will ; but

the will of a married womon is subject to some re-

strictions, to be noticed presently. No person

under the full age of twenty-one years can make a

will of lands, but a will of personalty may be

made by males at the age of fourteen, or by females

at the agft of twelve, if of sufficient discretion.

What may amount to sufficient discretion cannot

be defined here : it must remain for the decision of

the proper tribunal, whenever a will is impeached

on that ground. The right to dispose of landed

properly by will was first given by an act of Par-

liament called the Statute of Wills, passed in the
22
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reign of Henry YIII. Personal or moveable pro-

perty was always subject to such a disposition, but

not to its present extent. Anciently, by the genera)

common law, a man who left a wife and children

could not deprive them by his will of more than

one equal third part of his personal property ; if,

however, he left a wife and no children, or children

and no wife, he was then enabled to dispose of one-

half, leaving the other half for the wife, or for tho

children. At the present day, however, there is no

such limitation; a man may, if sufficiently devoid

of all natural affection, bequeath the whole of his

property to strangers, and leave his wife and chiU

dren penniless.

AH wills require to be in writing, except the

wills of soldiers, made when on actual military

service, and of seamen, when at sea. A will of

lands mnst not only be in writing, but must also

be signed by the testator or testatrix, in the presence

of two witnesses; and these two witnesses must

subscribe their names in the presence of each other.

A will of moveable or personal property does not

require the same formalities, although in practice

it is usual to observe them. It is neither necessary

that the writing should be signed, nor, as a conse-

quence, that it should be witnessed. A writing,

however,' it must be, though it does not require

signing or attesting. If a man should give instruc-

tions to his lawyer to prepare his will, and those

instructions are in writing, or a draft will prepared

from them, it is sufficient. Such a writing operates

as a will of movables, although it may be informally
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illy

drawn up and neither signed nor attested Not-

withstanding, however, that sach is the case, it is

highly desirable that all wilis shonld be signed and

attested, if for no other reason, yet for this,—^that a

will so signed and attested is more susceptible of

«a3y and satisfactory proof.

In every will of personalty there should be an

sppointment of some person or persons as executor

2T executrix. Any person may be appointed ; but

if an infant—that is, a person under twenty-one

—

be, appointed, he will not be allowed to exercise

his office- during his minority ; but during this time

the administration of the goods of the deceased will

be granted to the guardian of the infant, or to such

other person as the Surrogate Court may think fit.

If a married woman should be appointed an execu-

trix, she cannot accept the office without the con-

sent of her husband ; and, having accepted it, with

his consent, she is unable, without his concur-

rence, to perform any act of administration which

may be to his prejudice : for, as the general rule of

law is, that a husband and wife are but one person,

the power, and, with it, the responsibility, arc

vested in the husband.

There is this difference between a will of lands

and a will of personal property. Under the former,

the devisee, or person to whom the land is given,

takes the land direct, without the intervention of

any executor ; while, on the other hand, a legatee

of personal property can only get the same through

the executor. The moment a testator di.es, the exe-

cutor becomes entitled to the possession of the
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whole of the pejrsonal property, and is bound to see

that all the testator's debts are paid, before he pays

a single legacy, or parts with any of the property

to thQ legatees to whom it may be given.

Before an executor can act, he must get himself

lawfully clothed with the necessary authority. This

he does by proving the will. Wilis must be proved

in the Surrogate Court of the county where the tes-

tator had, ut the time of his dcLth, his fixed place

of abode ; and if he had no fixed place of abode in,

or resided out of, Ontario, at the time of his death,

then in the Court of any county in which he had

any personal or landed property. The first thing,

then, for an executor to do is, to take the will to

the clerk of the Surrogate Court, who is generally

the same individual as the clerk of the County

Court ; there the necessary afiidavits and docu-

ments will be filled up and the will proved in due

form. A Surrogate clerk will be found in every

county town.

When the will has been proved, it is the duty of

the executor to pay the testator's debts out of the

personal estate, to which such executor becomes

entitled by virtue of his office. For this purpose

tlie executor has reposed in him by the law the full-

est powers of disposition over the personal estate of

the deceased, whatever may be the manner in which

it has been bequeathed by the will. When the

debts have been paid, the legacies left by the tes-

tator are then to be discharged. In order to give

the executor su/ficient time to inform himself of the

state of the assets and to pay the debts of the de-
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ceased, he is allowed a twelvemonth from the date

of the death of the testator, before ho is bound to

pay any legacies. Notwithstanding the lapse of a

year from the testator's death, the executor is still

liable to any creditor of the deceased to the amount

of the property which may have come to the execu-

tor's hands ; and if he should have paid any legacies

in ignorance of the claims of the creditor, his only

remedy is to apply to the legatees to refund their

legacies, which they will be bound to do, in order

to satisfy the debt. From this liability to creditors

an executor cannot be discharged, unless he throw

the property into Chancoiy, in which case the Court

undertakes the administration, and the executor is

consequently exonerated from all risk. The exe-

cutor, however, is, of course, not answerable to the

testator's creditors beyond the amount of properly

which has come to his hands, unless he should, for

a sufficient consideration, have given a written pro-

mise to pay personally, or should do any act

amounting to an admission that he has property of

the testator sufficient for the payment of the debts.

After payment of the testator's debts and legacies,

the residue of his personal estate must be paid over

to the residuary legatee, if any, named in the will

;

and if there be no residuary legatee, then to the

testator's next of kin.

When a person dies without making a will, he

is said to die intestate, and his property is then dis-

tributed according to the provisions of the acts of

Parliament passed to regulate such matters. The
lands of a person dying intestate descend first to all
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his childreDf sons and daughters, equally, and if

any child should be dead leaving children, these

grand-children will stand in their parent's place

and be entitled to the share which would have fal-

len to their parent, had such parent been alive*

Failing children, the lands will go to the intestate's

father ; and if the father be dead, then to the mo-
ther ; and if the mother be dead, then to the brothers

and sisters and collateral relatives. If, however,

the land came to the intestate in right of his mother,

then upon his death without children, such land

will revert to the mother if living, and if dead, to

the father for life, and then to the brothers and
sisters.

We have not pretended to give the whole law of

descent of real property : we have only given an

outline of the way in which land of an intestate

will go in an ordinary and simple case. It would

be useless to do more, and would swell the limits

of this work far beyond our design. The law of

descent of real property is much too intricate to

warrant any attempt to popularize it.

The application of an intestate's personal prop-

erty, after payment of all his debts, is now regu-

lated by statutes of the reign of Charles II. and

James II., commonly called the Statutes of Distri-

bution, by which statutes the rights of the relations

of the deceased appear to have been first definitely

ascertained and rendered legally available. Under

these statutes, if the intestate leave a widow and

any child or children, the widow shall take a third

part of the surplus of his effects. If he leave no
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child or descendant of a child, she takes one-half.

If the intestate leave children, two-thirds of his

effects if he leave a widow, or the whole if lie leave

no widow, shall be equally divided ar.iong his

children, or, if but one, to such child. If the intes-

tate leave no children or representatives of them,

his father, if living, takes the whole ; or, if the

intestate should have left a widow, then one-half.

If the father be dead, the mother, brothers and sis-

ters of the intestate shall take in equal ^^hares, sub-

ject, as before, to the widow's right to a m^ •«ity.

If there be no brother or sister, the mother shi il. take

the whole, or, if the widow be liviM4|[^ a moiety

only, as before ; but a step-mother cun lake noth-

ing. The children of brothers or sisters who are

•dead stand in their parent's place.

If a married woman is possessed of property,

real or personal, in her own separate right, she may
<iispose of the same by her will to or among her

children, and, failing children, then to her husband.

Such will must be in writing, and signed by the

testatrix in the presence of r.vo witnesses, neither

of whom, however, must be the husband. The
separate personal property of a married woman
•dying intestate is to be distributed in the same pro-

portions between her husband and children as the

personal property of a husband dying intestate is

to be distributed between his wife and children.

When a person dies intestate, any of the next of

Icin may obtain letters of administration from the

Surrogate Court, which will clothe the party obtain-

ing such letters with the same authority that an
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executor has. An admioistrator^s duties and lia-

bilities are precisely the same as those of an execu-

tor, so that it is unnecessary to refer; to tbcm again,

A codicil is a supplement or addition made to a

will by the testator, to be taken as part of the same,

being intended for its explanation or alteration, or

to make some addition to, or subtraction from, the

former disposition of the testator. It should be exe-

cuted in the same manner and with the same for-

mality as the original will.

No precise form of words is essential to the

validity of a will ; but great care should be taken

that the wishes of the testator are clearly expressed

in proper terms.

Wills are revoked by the marriage of the testator

or testatrix, and by subsequent willn and codicils^

so far as such subsequent wills and codicils are

inconsistent or incompatible with the orlgii^al wilU

Short Form of Will.

This is the last will and testament of me, A. B.^

of, &c., made this day of , in the year

of our Lord one thousand eight hundred and ^

as follows :

I give, devise and bequeath all my messuages,,

lands, tenenkents and hereditaments, and all my
household furniture, ready money, securities for

money, money secured by life assurance, goods

and chattels, and all other my real and personal

estate and effects whatsoever and wheresoever^

unto C. D., his heirs, executors, administrators and

assigns, to and for his and their own absolute use
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Av.

and benefit, according to the nature and quality

thereof respectively ; Subject only to the payment

of my just debts, funeral and testamentary ex-

penses, and the charges of proving and registering

this my will. And I appoint E. F., of , exe-

cutor of this my will ; And hereby, revoking all

other wills, I declare this only to be my last wilt

and testament.

In wilness whereof, I have hereunto set my hand

and seal, the day and year above written.

A. B. [l.s.]

Signed, sealed) published and

declared by the said A. B., the

testator, as and for his last will

and testament, in the presence

of us, who at his request, and in «

the presence of each other, have

hereunto subscribed our names,

as witnesses to the due execu-

tion thereof. R. S.

-
. X. Z.

General form of a Will disposing of Real and Personal

Estate
J
in Legacies.

I, T. T., of , in the county of
,
gentle-

man, being of sound and disposing mind and

memory, do make and publish this my last will

and testament, hereby revoking all former wills by

me at any time heretofore made.

1st. I hereby constitute and appoint my wife, £.

T., to be sole executrix of this my last will, direct-

ing my said executrix lo pay all my just debts and
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funeral expenses, and the legacies hereinafter given,

out of my estate.

2nd. After the payment of my said debts and

funeral expenses, I give to each of my children

the sum of dollars, to be paid to each of them

as soon after my decease, but within one year, as

conveniently may be done.

3rd. And for the payment of the legacies afore-

said, I give and devise to my said executrix all the

personal estate owned by me at my decease (ex-

cept my household furniture and wearing-apparel),

and so much of my real estate as will be sufficient,

in addition to the said personal estate herein given,

to pay the said legacies.

4th. I give to my said executrix all my house-

hold furniture and wearing-apparel, for her sole

use.

5th. I devise to my said executrix all the rest

and residue of my real estate, as long as she shall

remain unmarried, and my widow, with remainder

thereof, on her decease or marriage, to my said

children and their heirs respectively, share and

share alike.

In witness whereof, I have hereunto set my hand

and seal, this day of , in the year of our

Lord one thousand eight hundred and

T. T. [l,s.]

Signed,.sealed, published and

declared by the said T. T., as

and for his last will and testa-

ment, in the presence of us, who „. ;
'

r . 1

in the presence of each other, <> v

W
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-and at his request, have sub-

scribed our names as witnesses

hereto. X. Z.

Codicil to a Will.

:t

This is a codicil to the last will and testament of

me, A. B., of, &c., bearing date the day of

, A.D. 18 , {the date of the will,)

I do hereby revoke the bequest of all my house-

hold furniture to my son John, and do give and be-

queath the same to my daughter Jane, to and for

her own absolute use and benefit forever.

I give and bequeath to my daughter Mary, in

-addition to the legacy bequeathed to her by my
said will, the further sum of J400.

In all other respects I do confirm my said will.

In witness whereof, I have hereunto set my hand

and seal, this day of , a.d. 18 .

A. B. [l.s.]

Signed, sealed, published and

declared by the said A. B., the

testator, as and for a codicil to

his last will and testament, in

4he presence of us, who at his

request, and in the presence of

each other, have hereunto sub-

scribed our names as witnesses

<to the due execution hereof.

R, S.

X. z.
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