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PREFACE.

The present study was undertalken as one in English co-
lonial history, and my first thought was closely to investi-
gate governmental conditions in those parts of North
America that did not join in the movement of revolt, not
only just before and during the War of Independence, but
also for such a period beyond that struggle as might show
its more immediate etfects on English colonial policy. The
claims of other work have required the abandonment of the
greater part of this undertaking, and the present publica-
tion deals only with the Province of Quebec, from its
acquisition in 1760 down into the Revolution. As an insti-
tutional study the investigation ends with the Parliament-
ary settlement of the constitution of the province by the
Quebec Act of 1774; but as a contribution to the history of
the American revolution it has gone far enough into the
first years of the war to show the main connections of Can-
ada with that event. These connections seemed to offer an
. important and unexplored field of investigation, and have
therefore been emphasized to a degree not originally in-
tended. On bothsides of my work — institutional and revo-
lutionary,— the Quebec Act becomes the central point.

With regard to the institutional aspect I have kept in
§ mind, not only the ordinary tasks of government, but also
the rarer and more difficult problem of the grafting of
English governmental ideas on an alien society. The effort
to contribute to American revolutionary history has been
yuided in the first instance by the idea of tracing, through
he critical years immediately preceding the outbreak, the
bearing of the Imperial government in an obscure corner

1




iv PREFACE.

where a freer hand was given to it than elsewhere; later
there are encountered the obscure and important questions
connected with the general colonial bearing of the Quebec
Act, with its special influence-on the early revolutionary
struggle, and with the attitude of the Canadians toward
that event. On these latter points I have been obliged,
though entering upon the investigation without bias or
controversial intent, to present my results in more or less
of a controversial style and to go somewhat largely into
the evidence. For in regard to them I am strongly at
variance with the hitherto prevailing opinions; being
forced to conclude both that the provisions of the Quebec
Act were neither occasioned nor appreciably affected by
conditions in the other colonies, and that, far from being
effectual in keeping the mass of the Canadians loyal to the
British connection, the measure had a strong influence in
precisely the opposite direction. TlLe Canadians were not
kept loyal, and Canada was preserved at this crisis to the
British Empire through the vigor and ability of its British
defenders, and through the mismanagement of their cause
on the part of the revolutionists. As to the hitherto
accepted belief with regard to the origin and aims of the
Act, I need direct attention only to the Declaration of Inde-
pendence and other utterances of the Continental Con-
gress, and to the almost unvarying statements of Amer-
ican historians ever since, The belief in its beneficial
influence in Quebec has been nearly as uninterruptedly
held; even by those who admit its disastrous influence
on the course of events in the other colonies, it has
been constantly regarded as a chef-d’oeuvre of political
wisdom and humanity.! With this view I have no sym-

! Leeky, though laying stress upon its distastefulness to the other colonies, speaks of
it as especially important in the history of religious liberty, and as the result of the
government having resolved, ‘“as the event showed very wisely, that they would not
subvert the ancient laws of the Provinee, or introduce into them the democratic system
which existed in New England.” (History of England inthe Eighteenth Century, 111,
399). Formodern Canadian expressions of similar views, as well as for asseverations con-
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PREFACE. v

pathy, and I have steadily combated it in the convic-
tion that the Quebec Act is really one of the most unwise
and disastrous measures in English Colonial history. It
will be shown below that it was founded on the miscon-
ceptions and false irformation of the Provincial officials;
that though it secured the loyal support of those classes
in Canada,— the clergy and the noblesse,— whose influence
had been represented as all important, at the critical junc-
ture this proved a matter of small moment. For the noblesse
were found to have no influence, and that of the clergy was
found in main measure paralyzed by the provision which had
again laid on the people the burden of compulsory tithes.
Without the Act the old ruling classes, there is every reason
to believe, would have taken precisely the same attitude,
and the people would not have been exposed to those influ-
ences which ranged them on the side of the invader.
Apart from Canadian affairs, the disastrous effect of the
measure on public feeling in the older provinces must be
strongly considered in any estimate as to its expediency.

Judgmentas to the general political wisdom, in distinction
from the expediency, of this settlement of the constitution
(and as it proved, largely of the history), of Quebec, will de-
pend mainly on the view taken of certain general political
facts and problems connected with the later history of Brit-
ish North America;aspects which I revert to more specially
in my conclusion. A factor in the decision must, however,
be the opinion held of the character and spirit of the admin-
istration to which that settlement was immediately due.
An examination of the antecedents of the Act will indeed,
I think, establish the conviction that the main desire of the
authors of the measure was to further the security and

cerning the unshaken loyalty of the French Canadians,see Watson, Constitutional His

tory of Canada; Lareau, Hist. Iroit Canadien; Ashley, Lectures on Canadian Consti-
tutional History; Bourinot, Parliamentary Procedure and Practice in Canada. Mr.
Kingsford, the latest and bestof Canadian historians, while admitting the disaffection
of the Canadians at the beginning of the war, represents it as only momentary, and
warmly defends the policy, expediency, and success of the Act.
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prosperity of the Province and fulfill treaty obligations
toward the French Canadians, and will show that there is
practically no evidence of more insidious aims with re-
gard to colonial affairs in general. But it will also appear
that the step was accompanied by manifestations of an ar-
bitrary policy, and that it was taken at a moment when its
authors were exhibiting in other ways real evidences of
hostility to the free spirit of American self-government. It
would be surprising indeed to find a high degree of wisdom
and enlightenment displayed in any colonial measure that
emanated from the ministry of Lord North. The careful and
candid student will on the whole, I think, come to the con-
clusion that though there are in the annals of that minis-
try many more discreditable achievements than the Quebec
Act, no single step taken by it has been more politically
disastrous than that which, beside increasing the colonial
difficulties of the moment, is mainly responsible for the
continued burdening of modern Canadian life with a stead-
ily growing problem of national divergence.

My sources of information are stated in detail in Appendix
II. The main study is based almost entirely on the manu-
script copies of British State Papers in the Canadian Ar-
chives (the more important ones being also examined in the
originals or original duplicates of the London Colonial and
Record offices); though I have used with profitall the later
material that was available, I am not conscious of any such
obligations as would call for more special notice than has
been given throughout in my notes. An exception how-
ever must be made in regard to Dr. William Kingsford’s
History of Canada, now in course of publication. The high
value of Dr. Kingsford’s book has been already fully recog-
nized, and I very heartily concur in the recognition. My
own main work on the period he has already covered has
been done indeed in entire independence, and our conclu-
sions frequently differ; but still my more intensive investi-
gation owes a great deal to his more general and most
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vii

suggestive views. The material used for the general West-
ern aspects of this study has been found mainly in thein-
valuable library of the State Historical Society of Wisconsin.
With regard to personal assistance, I am heavily indebted to
Dr. Douglas Brymner, the well-known Canadian Archivist,
and to the late Professor Herbert Tuttle of Cornell Uni-
versity. Dr. Brymner has not only facilitated in every way
my use of both the Canadian and the English Archives,
but has supplemented this assistance by the steady help
of that wide and accurate knowledge and keen judgment to
which American historical scholarship already owes so
much. In Professor Tuttle's seminary the study was begun
in the ordinary course of post-graduate work; that early
stage of it owes a great deal to his searching and sugges-
tive criticism, as does its whole progress to the abiding in-
spiration of his own work and methods. I wish also to ex-
press my obligation to ®>rofessor Frederick J. Turner, the
Editor of this series, foirr very helpful discussion on vari-
ous points, and for caréful and suggestive proof-reading
throughout.
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THE PROVINCE OF QUEBEC AND THE EARLY
AMERICAN REVOLUTION.

INTRODUCTION,

What was known under the French as Canada or New
France came into English possession through the capituia-
tion of Montreal, September 8, 1760, and was finally ceded
to England by the Treaty of Paris, February 10, 1763,
closing the Seven Years’ War. As thus ceded, no definite
limits were assigned to “ Canada, with all its dependencies,”
the only boundary line mentioned in regard to it being the
Mississippi river. The British government was thus given
a free hand in defining its extent, subject to the fixed
boundaries and well-established claims of the adjacent
colonies, to the indefinite possessions of the Hudson’s Bay
Company, and, more or less, to the conceptions of the Cana-
dians themselves. Many causes intervened to delay a
final settlement of the matter of boundaries, and mean-
while, by the Royal Proclamation of October 7, 1763, the
new Province was defined so as to embrace, for the time be-
ing, a rectangular district of not more than 100,000 square
miles, extending along both sides of the St. Lawrence
river from the mouth of the River St. John to the point
where the St. Lawrence is intersected by the 45th degree
of north latitude.

From the date of the capitulation till August 10, 1764, the
new acquisition was governed by the commanders of the
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English forces in occupation, and the period is therefore
known as that of the Military Rule. The investigation of
political conditions in the Province does not necessarily
have much to do with this preliminary suspension of civil
government; but a brief statemeut of the general character
of the Military Rule is necessary for several reasons, es-
pecially to show what had been the earliest experience of
the French Canadians under British government, and with
what anticipations they were likely to view its permanent
establishment. It may be safely asserted that the military
character of the government, so far as felt by the people
in ordinary affairs, was to a large extent merely nominal.
The final authority of course resided in the military arm,
and the courts established for the administration of justice
were of a military form; but these courts were not
governed by the principles of martial law, at least in
matters where the old French law or custom could be dis-
covered or applied. French Canadians had a share in their
administration,' while such instruments of local govern-
ment as existed under the French seem to have been
largely retained.” All contemporary testimony from the
French Canadians is unmistakeable in its appreciation of
the justice and humanity of the general proceedings of the
military, and of the hopes the people had thus acquired for
the future.” The official statements throughout the period
as to the very satisfactory conduct of the French Cana-
dians must be admitted to show a large degree of at least
external harmony. We may conclude therefore that the
conduct of the British authorities during this difficult time

1 See Lareaun, Hist. de droit Canadian, I1, 87. For evidence of the satisfaction of the
French with these courts see reference to petitions for their retention, (Canadian
Archives, Q. 2, p. 273).

28ee as to continuance of the office and functions of the captains of militia, Or-
dinance concerning sale of fire wood, Nov. 27, 1765, Vol. of Ordinances in Can, Archives,

3S8ee Report Canadian Arch., 1858, p. 19, See also N. Y. Colonial Documents, X., 1155,
for a French memoir (1763) concerning the possibility of exciting a rebellion in Canada.
1t speaks of the people having been further drawn from their allegiance to France by
the “mild régime of the English, the latter in their policy baving neglected nothing to
expedite the return of that comfort and liberty” formerly enjoyed.
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had been such as to win in large degree the confidence of
the conquered people, and that civil government was estab-
lished in 1764 under favorable auspices.

It was on the model of the other Crown Colonies in
Ame ica that British civil government was introduced on
August 10, 1764, in pursuance of the Proclamation of Octo-
ber 7, 1763, and under a commission appointing Gen.
James Murray, one of the resident military officers,
“ Captain-General and Governor-in-Chief in and over our
Province of Quebec.” Under this official and his sue-
cessor, Col. Guy Carleton, government was conducted
throughout the whole period covered by my investigation.
Until 1775 the Proclamation of 1763, a purely executive act,
continued to form the basis of administration; for the
Quebec Act, passed May, 1774, and going into force one
year later, was the first interference of the Imperial Par-
liament in Canadian affairs. This remained the constitution
of Canada from 1775 to 1791, at which latter date its provis-
ions, so far as they affected the western part of the
country, then being settled by the United Empire Loyal-
ists and now known as the Province of Ontario, were
repealed by the Constitutional Act. As affecting however
the settled regions acquired from the French and distinct-
ively known after 1791 as Lower Canada, the Quebec Act,
in its main provisions, still continues in force. Ithas kept
alive in British North America a French nation, never so
united or self-conscious as at the present time. One of the
main objects of this inquiry is to investigate closely the
conditions which led to this Act, and the state of govern-
ment which it was intended to amend, with reference to
the general wisdom and expediency of the measure and to
its special connections with the American Revolution.

As I must constantly anticipate in my references to the
Quebec Act it will ba well perhaps to introduce here a

short statement of its main provisions.! With the accom-
ranying Revenue Act it enacted:

1See App. 1. flor full reprint,
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1. That the province of Quebec should be extended toin- &
clude all the territory which the French had been supposed
to lay claim to under the name of Canada, i. e., on the east
to Labrador, on the west to the boundaries of Louisiana
and the Hudson Bay Company’s territory, and on the south
to the boundaries of the other provinces and the Ohio; in-
cluding therefore to the southwest and west the regions
which now form the states of Ohio, Michigan, Indiana, Il-
linois, Wisconsin, and part of Minnesota.

2. That all previous governmental provisions in regard ‘
to Quebec as before constituted or to any part of the added
territory should be annulled, and that the Provincial gov-
ernment should for the future consist of a governor and i
council, both appointed by the king, and together invested |
with a strictly limited legislative and money power. That "
a revenue should be provided for the province by customs
duties imposed by the Imperial government, said revenue 1
being entirely at the disposition of the Imperial authorities. ¢

8. That full toleration of the Rowman Catholic religion W b
should exist in the province, including the removal of all '
disabilities by test oaths; and that the Church of Rome I
should “ hold, receive and enjoy " its accustomed dues and 1
rights with respect to its own adherents.

4. That though the English criminal law should continue
to prevail, the inhabitants should "hold and enjoy their a
property and possessions, together with all customs and bi¢
usages relating thereto, and all others their civil rights,” C
according to the ancient laws and customs of Canada;
these laws and customs to remain in exclusive possession 1

[

until altered by provinecial ordinances. .Y
It may readily be imagined that Canada emerged from i tL
the final struggle of French and English in no very pros- si
perous condition.  Authorities agree in their doleful . i of
descriptions of the greatly weakened and almost destitute o
N state of the colony in 1759, on the eve of the great contest; latt
and the efforts of the two following years still further re- ' lsl::
duced it. During the first or military stage of the British . pop
occupation we meet with frequent official references to the } :fn;
danger of famine, and the dependence of the people on the ‘ can;
government. But this state was not of long duration. ; ::'t‘l
When civil government is established, August, 1764, the i
crisis seems past, and the colony may be said to have :‘rtl;'
again attained the position it had held on the eve of the G
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conquest. The new blood and capital that had been intro-
duced, together with the unbroken peaceof four years, had
stimulated all branches of industry andhad opened the way
for the remarkable erowth that is clearly traceable down
to 1775. The inhabitants cultivated their lands and pursued
the Indian trade and the fisheries in peace and with com-
paratively little molestation from the new state of things.
Content to be left alone, they concerned themselves little
about public affairs, and it is not till 1775 that we meet with
any general political manifestations on their part. Har-
vests steadily increased; the fear of famine died away; the
fanciful schemes for the commercial salvation of the
province which we meet with in the early years gradually
disappeared. Trade, at least in the wholesale and foreign
branches, fell into the hands chiefly of the smail but enter-
prising body of new English-speaking settlers who, at-
tracted by the fur trade and the fisheries, had followed in
the wake of the conqueror; and it soon received from them
a very notable impulse. The cultivation of the soil, re-
maining almost entirely in the hands of the French
Canadians, shared more slowly in the general improve-
ment. The old French methods of culture had always been
bad, and it was not till the latter part of the French régime
that the country had produced enough for its own sub-
sistence; but before the year 1770 a considerable quantity
of grain was being exported.'

In the opening up of new

1 Striking evidence as to the comparatively prosperous condition of the people in the
latter part of the period is furnished in seattered references of the more observing revo-

lutionists who visited the province, 1775-6, Charles Carroll (Journal, Maryland Hist,

Soc. Papers, 1876, p. 98), writes in May, 1776, that the country along the Sorel “is very
populous, the villages are large and neat, and joined together with a continued range
of single houses, chiefly farmers ;"

with the poverty of the seigneurs, adds: “It is conjectured that the farmers in Canada
cannot be posses:

sed of less than one million pounds sterling in specie; they hoard up
their money to portion their children ; they neither let it out at interest norexpend it
in the purchase of lands.,” The writer of Henry's

and after contrasting the prosperity of these farmers

Account of the Campaign directed
special attention to the habitant, and testifies to his economy and prosperity. ‘It

seemed to me that the Canadiaus in the vicinage of Quebec lived as comfortably in gen -

eral as the generality of the Pennsylvanians did at that time in the County of Lancas-
ter.,”” (Albany, 1877, p, 95.)
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lands, however, very little progress was made in the early
years; not indeed until the old Fre h form of grant was
reverted to.! Manufactures were primitive and unimpor-
tant. The policy of the government with regard to them
does not seem to have differed in the main from that fol-
lowed contemporaneously in the other colonies; though
there are evidences of more enlightened conduct in the
latter part of the period.

The growth in population of the province during this
period cannot be very accurately stated, but a comparison
of the various conflicting estimates with general data leads
to conclusions that are probably not much astray. A con-
siderable decrease was occasioned by the removal to France,
on the conquest, of most of the official and a large part of
the noble and commercial classes;® and in 1762 the official
returns give a total of 65,633 for the settled parts of the
province. Beyond this there was by 1775 a scattered pop-
ulation in the upper western country of about 1,000
families, as well as fishing colonies around the mouth of the
St. Lawrence. The growth throughout the period was al-
most entirely a natural one. Cramah¢ writes in 1773 that
“fourteen years’ experiences have proved thatthe increase
of the province must depend upon its own population.”
But the French Canadians then as now needed no outside
assistance in this matter, and it is probably safe to esti-
mate them at 90,000 in 1775. Higher estimates, (and the
contemporary omnes of Carleton and Masetres are much
higher),* are manifestly inaccurate in view of the fact that
the official census of 1784 asserts a total of only 113,012.

The population from the beginning was divided into two
well defined sections of very unequal strength; (1) the
French Canadians, who are constantly referred to in the
official correspondence as the " new subjects,” and (2) the

1See below.
2 See Can. Arch., Q. 5-2, pp. 760, 839; Q. 6, p, 15,
3 Murray states July 17, 1761, that the population was then 10,000 less than in 1759,

4 BEvidence before Commons in Quebec Act debate, Cavendish, Report,

!
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small new English-speaking element, designated as regu-
larly as the "old subjects.” These sections, in their
distinctive features and activities, will be later considered
separately. Suffice it now to say that the British element
was almost exclusively a trading one, and that but a very
small part of it devoted itself to agricultural pursuits. It
had been attracted to the province by the fur or Indian
trade, and we shall find that the influence on the fortunes
of the colony thus early exerted from this quarter was des-
tined to be of the utmost irportance throughout the period.
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CHAPTER I
THE FRENCH CANADIANS.

A. General.

It does not come within the possibilities of this investi-
gation to present any close character study of the French
Canadian, though it will be readily conceded that some
such study is indispensable to the proper understanding of
the conditions under which we must consider the new rule.
For such a picture we can, however, go to Parkman, whose
latest sketches bring the Zabitant and gentilhomme before us
as the English conqueror found them; the former a loyal,
ignorant, easily-led, but somewhat unstable peasantry of
military extraction and training, with a decided taste for
the wild, free life of the woods; the latter an entirely mili-
tary semi-nobility, who from their first appearance had as the
basis of existence the Court and the Camp, and who were
almost as poor and ignorant and politically powerless as
the habitant, whom up to this time they had found a docile
follower, and of whose wild and hardy life they had been
full sharers. In less romantic but not less pleasing colors
is the habitant described by Governor Murray in 1762
—"a strong, healthy race, plain in their dress, virtuous in
their morals, and temperate in their living;"” in general
entirely ignorant and credulous, they had been preju-
diced against the English, but nevertheless had lived with
the troops "“in a harmony unexampled even at home;"
and needed only to be reassured on the subject of the
preservation of their religion to become good subjects.!
Two years later the same authority writes of the French
Canadians generally as “perhaps the bravest and best race
upon the globe, a race, who, could they be indulged with a

1 General Report, 1762, (Can, Arch., B, 7, p. 1),
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few privileges which the laws of England deny to Roman
Catbolics at home, would soon become the most faithful
and useful set of men in the American empire.”' And
November, 1767, Carleton describes them as comprising
10,000 men who had served in the late war, “with as much
valor, with more zeal, and more military knowledge for
America than the regular troops of France that were
joined with them.” Indeed, this military origin and train-
ing of the people must be always kept in mind in
estimating their attitude and the causes likely to influence
them. Easily led, they were by no means timid or spirit-
less.

The clearly marked upper class sections of the French
Canadian population — the noblesse and the clergy — will be
considered more particularly later; for though small in
numbers their political weight was very great. Meanwhile,
I shall have regard to general features, so far as they can
be discerned. And here we are not always free of uncer-
tainty; for when the new English observers speak of the
“French Canadians,” or the "new subjects,” or the " peo-
ple,” in a general way, it is by no means always easy to
determine how much worth the observation has as a gen-
eral one, or to what extent the observer’'s vision is
narrowed by special conditions. There can be little doubt
that most of the representations of the officials as to the
attitude and character of the “new subjects" are really ap-
plicable only to the small section of them that came more
immediately and easily under view,— the noblesse. These
were continually hanging about the governmental steps and
obscuring the mass of the people; the latter, with no
knowledge of their former leaders’ designs, and steadily
growing out of sympathy with their whole life, stolidly
pursued the work that was nearest to their hands, content

to be let alone, and troubling themselves very little about
changes of government or law.

1Co Board of Trade, October 29th, 1764, Can, Arch., Q. 2, p. 233,
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One of the first unmistakably general observations by
the new rulers is an assertion by Murray in 1762 that the
peopie are not ripe for the same form of government as in
the other colonies. Their strong attachment to the church
of their fathers and the great influence the clergy had ex-
ercised and could still exercise over them, are frequently
spoken of and insisted upon; though as early as 1762
(after two years of peace and English government), we
find Murray stating in his official report that “ they do not
submit as tamely to the yoke, and under sanction of the
capitulation' they every day take an opportunity to dispute
the tithes with their curés.”* A year later (October 23,
1763),° he urges on the home government the necessity of
caution in dealing with religious matters; adding how-
ever, that the people would not stickle for the continuance
of the hierarchy, but would be content with the preserva-
tion of the priesthood as a devotional and educational
body. Several petitions in regaird to religious matters ac-
company this letter, and these are undoubtedly the first
general manifestations within our period of French Cana-
dian opinion on any subject.* They appear on the eve of
civil government, being called forth probably by the news
of the definite ceding of the country to England. Of their
genuineness and representative charactei there can be little
doubt, and making all allowance for the spirit of humility
and modesty which the situation would be likely to en-
gender, we cannot escape the conclusion that the body of
the people had no desire for anything more in regard to
religion than the measures necessary for the complete en-

1In the 27th article of the capitulation (september 8, 1760), the French commander
had demanded that the people should be obliged by the English to pay the customary
dues to the Church — a demand which was referred by Amherst to the will of the king.
The clause was undoubtedly instigated by the clergy, and may be interpreted as show-
ing that the latter were not at all disposed te trust to voluntary contributions. The
point should be kept in mind in considering the attitude of the Canadians towards the
Quebec Act, which re-established compulsory payment,

2Can. Arch.,, B. 7, p. 1.

31b., Q. 1, p. 251,

41b., Q. 1, pp. 226-47,
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tions by joyment of its voluntary features, and that they were
that the already distinctly opposed to its legal establishment with
mt as in i compulsory powers,

» church As to the relations between the lLabitants and their old
had ex- secular leaders, the noblesse, we have few indications
rquently previous to the Quebec Act. Murray, in a general report’
as 1762 immediately after his recall, (while still governor, but
ent), we under the shadow of disapproval and investigation), repre-
7 do not sents the state of things as perfectly satisfactory, in the
n of the sense of the nabitants being still of a submissive and
dispute reverent spirit; saying that they are shocked at the insults
ber 23, offered the noblesse by other classes in the community.
issity of This must be taken very cautiously, for Murray’s object
1g how- was to represent the noblesse, with whom he had been
tinuance very closely associated against those other classes, as
reserva- thoroughly in sympathy with the great mass of the people.
icational Nor of much greater weight, probably, is Carleton’s rep-
tters ac-

resentation, March 15th, 1769, as to the advisability of
admitting some of the noblesse to the Council on account
of their influence over the lower classes (and over the

the first
sh Cana-
e eve of

Indians).” For he too seems to have remained in error on
he news this point until roughly awakened by the utter failure of
Of their the seigneurs in 1775 in their attempt to. assert, for the
1 be little first time since the conquest, the old influence. This will
humility appear more fully later; at present we need only notice the
r to en- statement by Chief Justice Hey, that Carleton “has taken
body of an ill measure of the influence of the Seigneurs or clergy
egard to over the lower orders of the people, whose principle of
olete en-

conduct, founded in fear and the sharpness of authority
‘commander . over them now no longer exercised, is unrestrained, and

‘i"'-*'l"“;\‘f"" . breaks out in every shape of contempt and detestation of
() 1e king. e .
tod as show- i those whom they used to behold with terror, and who gave
ions. The —_—
ABLON s 1Can, Arch., B. 8, p. 1. (Aug. 20, 1766.)
towards the ¢
2Can. Arch,, Q. 6, p. 34, See also to Shelbourne, Jan. 20, 1768 (Q. 5-1, 370), and Nov.

5, 1767 (Q. 5-1, 260). The latter is printed in full in Rep, Can. Arch., 1858, p. 41,
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them, I believe, too many occasions to express it."! Our
later investigation will show that there can be little doubt
that the influence of the noblesse had steadily declined
from the first hour of English domination, and that the
habitant had come with remarkable rapidity to look upon
the seigneur merely in the light of an obnoxious landlord.?
The causes of this change are not obscure and include a
clearer perception of the changed character of government
than the Canadians are generally credited with. For the
main reason, no doubt, was the greatly altered position of
the noblesse under the new regime, and their utter de-
privation of that real military and nominal judicial author-
ity which theyr had formerly enjoyed.” The contemporary
social relations in old France will at once suggest them-
selves to the reader; and I need here only remark thatthis
is not the only indication we have that social conditions in
the New France were not so different as has usually been
supposed.

Coming more particularly to the matter of general politi-
cal attitude we are at once struck by the fact that the
trouble shortly before experienced with the Acadians seems
to have no parallel in Canada down to the American inva-
sion. At the capitulation the Canadians acquiesced by the
most complete submission in the new rule, and during the
period that elapsed before the fate of the country was
finally decided we have in the reports of the commanding
officers only the strongest expressions of content with the
manner in which they are conducting themselves. Murray’s
testimeny (already quoted), is amply supported by that of
others representing all sections of the country. Burton
(commanding at Three Rivers), says that they “seem very
happy in the change of their masters,” and "begin to feel

1To the Lord Chancellor, Aug, 28, 1775. Can. Arch., Q. 12, p. 203,

2 See Maseres’' Accountof the Proceedings, ete.; also Cramahé to Hillsborough, July
25, 1772, (Can, Arch., Q. 8, p. 160.)

3The influence of military position upon the habitant was early perceived by Murray,
who in 1764 strongly urges on the home government the necessity on this account of the

military and civil authority in the Province being united. (Can, Arch., Q. 2, p. 206.)
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that they are no,longer slaves.”' Gage (at Montreal),
writes that "the people in general seem well enough
disposed towards their new masters.”* The strongest
assertions come from Haldimand, a French-speaking
Swiss soldier, (Carleton’s successor in 1778 as governor
of the province), who may be supposed not only to have
been best able to make himself acquainted with the real
attitude of the people, but also to have been the least
easily swayed in his conclusions. August 25th, 1762,” he
writes in the most emphatic manner in regard to the
groundlessness of the fears that had been expressed lest
the Canadians should be dangerously affected by a recent
success of the French in Newfoundland, and later asserts
that, with the exception of the noblesse and clergy they
are not uneasy as to their fate, and will easily console
themselves for the change of rulers. Allowance must
probably be made in these representations for the natural
desire of the military authorities to put their management
of the country in the best light possible; but making all
such we can still have no doubt that matters were in a per-
fectly pacific (perhaps, rather, lethargic), state, and that
from the conquerors’ standpoint the conduct of the
habitant left little to be desired.

The people were indeed thoroughly exhausted from the
recent struggle and all thought of further resistance had
departed with their leaders, the most irreconcilable of
whom had gone to France at the capitulation. They had
been stimulated in their efforts against the English by
representations of the tyranny the latter if successful would
immediately institute,— representations which had been the
more easily credited from their knowledge of the fate which
had overtaken the Acadians.” But that this fear was

1Official report, May, 1763. Can. Arch., B. 7, pp. 61-83,

2 Official report, March 20, 1762, Ibid., B. 7, p. 8t.

31Ibid., B. 1, p. 216,

4To Amherst, December 20, 1762, and February, 1763. Ibid.. B. 1, pp. 262, 266,
® Murray to Halifax, March 9, 1764,

Can, Arch., Q. 2, p. 78,
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rapidly dispelled is strongly indicated by the statistical
statement with regard to the emigration to France, which
had been provided for in the treaty, and which was open with-
out restriction to all for eighteen months from its
conclusion. As we have already seen the leading French
of the official, military and commercial classes had left be-
fore the cession; it is safe to conclude that these for
the most part had never been very strongly rooted in the
country, and were first of all, Frenchmen. The later
records show that those who had any landed interests in
Canada joined but little in this movement, and that still
fewer of the mass of the people went.! The term of facili-
tated emigration extended through the summer of 1764, and
in August Murray, after collecting statistical statements
from the different commanders, writes that only 270 are
going from the whole province, most of whom ' are offi-
cers, their wives, children and servants.” The tone with
which the people finally accepted the irrevocable handing
over of the country to England is very plainly to be seen
in the religious addresses which have already been referred
to as the first movement in any sense common that we
meet with on the part of the Canadians. The tone is a
manly one, and without any hypocritical professions of
pleasure at the state of affairs, indicates a readiness (recog-
nizing " que toute autorité vient de Dieu") to make the
best of a bad business.

In general, therefore, with regard to the lower classes,
we do not find throughout the period preceding the Quebec
Act any indication that might have made the rulers uneasy.
And certainly if anybody had profited by the change of gov-
ernment it was the Zabitant. He had been relieved from
very grievous burdens, and at least during the earlier years,
does not seem to have felt much new pressure in their
stead. His peace and security had formerly cost him con-

1Emigration on their part was of course a much more serious matter. And the
Canadians were early remarkable for leve of their native country, (See Cramahé to
Hillsborough, July 25, 1772, Can, Arch., Q. &, p. 160.)

o, e A

o T o il s




statistical
ce, which
pen with-

from its
¢ French
d left be-
these for
ed in the
Che later
erests in
that still
of facili-
1764, and
atements
r 270 are
“are offi-
one with
handing
o be seen
referred
that we
tone is a
ssions of
is (recog-
nake the

+ classes,
3 Quebec
3 uneasy.
e of gov-
red from
er years,

in their
him con-

wr. And the
Cramahé to

COFFIN—THE PROVINCE OF QUEBEC, 1760-76, 289

stant and often most critical military service; now it cost
him nothing. And that he was not slow in appreciating
some aspects of the change in government is shown by a
difficulty those in charge of the baltecaux service met with
in the autumn of 1765. This service (of transporting by
water troops and supplies to the garrisons in the upper
country), was a constantly necessary one, and had been
performed during the military period (i. e., 1760-4) with-
out any difficulty by means of impress warrants,— the people
apparently regarding as a matter of course what they had
been accustomed under the old régime to do as a part of
their regular militia duty. On the separation of the civil
from the military authority such demands upon the people
in time of peace became illegal,' and the service had not
been otherwise provided for. During the first year of
civil government it seems to have been continued, how-
ever, in a moderate way without opposition that we hear
of; but October, 1765 the officer in charge reports great
difficulties. Governor Murray had refused to grant im-
press warrants, sending instead to the local authorities
recommendations of a peremptory nature; but we find it
stated that half of the parishes applied to had refused to
send a man, and thav in one place the people had threat-
ened to beat the bailiff. The military officer reports that
" the bailiffs disregarded the orders given and the people
were adverse and corrupted,” and again that “the Canadians
are now poisoned in their minds and instructed that they
cannot be forced on such services.” And it was not until
an impress warrant of full power had been issued by the
governor (on the plea of unavoidable necessity), that the
servize could be performed.! But it would seem that it was
only on its military side of relief from oppressive duty and,
the immediate control of the seigneur or captain of
militia, that the change of government seems thus to have

1 See opinion of Prov. Att.-Gen., October 5th, 1765, Can. Arch., Q. 3, p. 81,

2 Lords of Trade to Colonial Secretary, May 16th, 1766, with enclosures, Can. Arch., Q.
3, pp. 53-120,
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been appreciated. In a letter to Shelbourne of December
24th, 1767, Carleton, after discussing the fact that the
French Canadians still continued to transact their minor
legal affairs in ways which would be invalid in the higher
‘who
sees the great revolution ' in its full influence,” and that he

courts, writes that he has met only one Canadian

anticipates general consternation as the situation comes to
be known.

In January, 1768, we find Carleton declaring that the ex-
clusion of the Canadians from office, though directly
concerning but a few (as but few were eligible), indirectly
affected the minds of all, being regarded as a national
slight and prejudice. There is strong reason for doubting
the accuracy of this statement and for believing that on
the whole the body of the people did not trouble them-
selves about the matter. It is difficult to come to a decision
as to how far a similar opinion may be justified in regard
to the movement that undoubtedly gained ground, or at
least more confident expression, every year, with reference
to the full restoration of the ancient civil laws.* But we
are safe in taking whatever general expression we find on
this head in a much more representative light, for every
presumption would lead in that direction, and the influence
of the clergy was a constant factor therefor.® As stited
above, the earlier years do not show any very decided
steps, and no doubt the more resolute stand of the later
years is largely attributable to political education on the
part of a few, and to the increasing pressure of the new
system, which was daily augmenting the points of contact.
It must from year to year have been found more difficult
to follow the course with which the people have been

1He is referring more especially to the laws, supposedly in toto changed by the
Proclamation of 1763,

2English eriminal law was never objected to, and probably tonched the people on few
points, See evidence of Carleton before House of Commons, 1774, Cavendish’s Report.

98ee in connection here the later discussion of the extent to which French and Eng-
lish law was actually usad.
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credited, of avoiding the courts (for the Canadians were
naturally a litigious people).! Not many petitions or
memorials on this subject have come down to us from
these years, but there were undoubtedly more than we
know of. It was Carleton's policy to discourage this or any
other form of popular demonstration,—a policy which his
known sympathy with the objects of the French and the
hopes he held out of their being soon attained, enabled
him to follow out pretty successfully. August 7th, 1769,
he writes that when last at Montreal he had succeeded in
suppressing "“the rough draft of a memorial to the king
for the ancient laws,” which had been " communicated for
my approval.”* October 25th, of the same year, he says
that the lack of petitions on this subject was due solely to
himself, and that if there had been given any hint that such
were thought requisite, “there is not a Canadian from one
extremity of the province to the other that would not sign
or set his mark to such a petition.”"® He seems to have
succeeded in inspiring the Canadians who were so minded
with confidence in his advocacy of their wishes, and when
he left the province in the wutumn of 1770 (going ex-
pressly, as was well known, to give advice preparatory to a
decisive settling of the government), he was presented by
the French Canadians only with some addresses in regard
to education, which they beg him to add to the points to
be represented on their behalf.

In aword it may be safely asserted that there was nothing
in the attitude of the pecple during this period to give the
government serious disquietude. And we have evidence
that the officials both at home and in the province were
keeping a close watch for all symptoms of discontent, and
were predisposed to see them if they existed. March 27th,
1767, Carleton writes to Sir William Johnson (in answer to

! Memorial of Pierre du Calyet, October, 1770, Can. Arch., Q. 7, p. 279,
2Can, Arch., Q.6, p. 115,
3 Can, Arch., Q. 6, p. 151,

Reasons for doubting this assertion will be presented later,
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an opinion expressed by the latter that tne Canadian
traders were tampering with the Indians):--" Ever since
my arrival I have observed the Canadians with an attention
bordering upon suspicion, but hithertohave not discovered
either actions or sentiments which do not belong to good
subjects.”' November 20, 1768,* he writes to Hillsborough
(apparently in answer to some uneasiness at home), that
his observation of the people has not revealed anything to
cause him to give any credit to alarming reports; adding,
however, (now evidently referring only to the noblesse),
that he has not the least doubt of their secret attachment
to France, and that the non-discovery of traces of a
treasonable correspondence was not to him sufficient proof
that it did not exist. Early in 1772 Hillsborough transmits
to Quebec a copy of a treasonable letter to France, alleged
to have been signed by members of the Canadian noblesse.?
In answer Cramahé declares his disbelief in its genuineness,
but shows himself by no means satisfied of the trust-
worthiness of any class. However, the latest utterance we
have previous to the Quebec Act is a statement by the
same official, December 13th, 1773, that the people are tract-
able and submissive.*

It will be inferred from what has been said above that
we are not to look for reflections of the public mind in the
form of public meetings. Such demonstrations had been
jealously prohibited by the French government for more
than a century before the advent of the English, and
while there is no indication throughout this period that
the people generally expressed any wish for such a privi-
lege,” the attitude of the provincial government was

1Can, Arch., Q. 4, p. 122,
2 Letter printed in full in Repor! 'anadian Arch., 1888, p. 48,
3Can, Arch,, Q. 8, p. 111.
4Can, Arch., Q. 10, p. 22

® Carleton testified before the House . Commons in the debate on the Quebec Bill

that he had never heard of petitions from the inhabitants to meet in bodies. The state-
ment was sapported by Chief-Justice Hey, who said that be knew of no conference
among the Canadians regarding forms of government. That some popular movement,
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Jo

evidently not much more liberal than during the old

régime. All popular movements, not only by way of pub-
lic meetings, but also through addresses, petitions, etc.,
were frowned upon by the authorities. Both Murray and
Carleton were men of autocratic temper and of military
training, and seem to have regarded all such attempts to
influence governmental action as partaking of the nature
of treason.

Very little need be said with regard to such adminis-
trative aspects of the new régime as might be considered
factors, however slight, in the political education of the
French Canadians. It will be remembered that under the
old régime the highly centralized government had acted in
local matters entirely by officials appointed from head-
quarters. The situation is but very slightly different in
this first stage of English rule. The only trace of local
self-government that is to be found is with regard to the
parish bailiffs, (in large measure replacing the French
captains of militia), who, beside their duties as adminis-
trative officers of the courts of justice, acted also in their
several districts as overseers of highways and bridges, as
fence viewers, and sometimes as coroners. These officials
and their assistants were appointed by the government out
of a list of six names annually furnished by the house-

holders in each parish.! That the regulation was observed

. throughout the period and that the people seem on the

- whole to have complied with it, though not very eagerly,

. however, early took place among the French of the town of Quebec is shown by a paper
* in the Haldimand collection, Itisan answerby Murray to a charge that he occasioned
. discord among the old and new subjects by allowing some of the latter to meet in a de-
liberative way; his explanation being that this had been permitted only under careful
restrictions, and with the desire of guarding the dependent Freneh dealer against the
. influence of the English trader. That at least one such meeting took place is certain ;
. but it is equally evident that there were very few, if any, more. It is most probable
that the movement was due to a small group of prof-ssional men at Quebec, whom I
shall have occasion to refer to later as very rapidly taking the place of the noblesse in
the leadership of the people, The matter is of importance also with respect to the
= dreaded influence of the English trader.
IOrdinance of Sept, 17, 1764,

9
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(probably, as in the case of juries, regarding it more as a
burden than as a privilege), is shown by hints from the
Council minutes.! I'urther than this we have no trace of
participation by the people in their own government; such
local affairs as were not managed by the bailiffs being in
the hands of the justices of the peace or other direct ap-
pointees of the central government. Of direct representa-
tion of the people 1n regard to the central government there
was of course none during the period, the Assembly which
had been promised in the proclamation of 1763 never being
established.” We need not delay over what might be ref-
garded as forms of indirectrepresentation,—as through the
requirement that the council should consist only of resi-
denis, and through grand juries whose dutly it was to
report grievaunces, and whose report we find in one in-
stance the direct occasion of new legislation; for these
could contribute little or nothing to political education.
But yet that such political education was proceeding tne
following study will, I think, furnish considerable indirect
and cumulative evidence. Just now I shall point only
to some striking direct evidence as to the progress made
up to the American invasion. It is the statement of arevo-
lutionary ofiicer stationed at Three Rivers, and entrusted

1Can. Arcin, Q. 5-1, p. 205; 1b. 5-2, p. 876,

2 In regard to the assembly we meet at the outset a curious uncertainty as to whether
any measures were actually taksn for the bringing of it together. The modern French
Canadian historian, Garneau, asserts that it was actually convoked by Murray, and
that its sitting was prevented by the refusal of the Canadians to take the oaths, Mar-
riott, in his report to the Crown, 1774, says in regard to an assembly that “the fact is,
though summoned and chose for all the parishes but Quebee by Gov. Murray, it has
never sat.,’”” On the othor hand Maséres states in 1769 that “no assembly has hitherto
been summoned.”  The probability of fact is with Maséres, for it seems ineredible that
such an important step as the summoning in the much-debated matter of an assembly,
not to say an actual election, could have taken place without any indication being
given in an unbroken official correspondence which goess minutely into comparatively
insignificant matters, Marriott, (who is probably Garneaun’s authority), was possibly
misled by some notice of tha election of bailiff-lists, It is certain that no assembly was
ever constituted, and that whether the French Canadians were or were not given an op-
portunity to refuse to take the religious oaths required, these oaths were the main
cause of the delay, Thartdelay is dwelt upon elsewhere in connection with general im-
perial policy and the enesis of the Quebee Act.
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through that distriet (containing seventeen parishes), with

the task of replacing the militia officers appointed by

Carleton by others in the interest of the revolutionary

cause. Such was the public feeling in this district that

this was done by popular election, the account of which
shows the existence of a high degree of interest among the

Canadians in the proceeding. “In some parishes there are

three or four candidates for the captaincy, and I receive
information that bribery and corruption is already begin-
ning to creep into their elections. At some the disputes
run so high that I am obliged to interfere.”' July 5, 1776,
Gen. Wooster writes to Congress that he had caused simi-
lar elections to be held in every parish (apparently of the
District of Montreal).” The political advance of the
French Canadians will best be appreciated through the ex-
amination later of their general attitude toward the Quebec
Act and the American invasion. One of the conclusions of
this study is that under the discouraging and unprogres-
sive conditions which marked the few years of misgovern-
ment between the conquest and the American revolution
they had yet made such advance in the comprehension and
appreciation of English government as to justify the
strongest confidence in the possibility of a rapid and har-
monious Anglicizing of the new province.

I had purposed treating of the bourgeoisie separately, but
the material seems on the whole scarcely to warrant a
sharp distinction between this class and the general body
of the Zabitants. In the former term I include the great
majority of the inhabitants of the towns,® as well as the re-
tail dealers throughout the country and out of it among the
Indians; and the social conditions of old France at the time

~ would lead us to look for almost as wide a chasm between

1Awmer, Arch,, IV, 5,481, “Extract of a lotter from an officer in the Continental Army,
dated Trois Rividres, March 24, 1776,"”

25 Amer. Archives, 1. 12,

®The population of Quebec and Montreal is given in 1765 by Murray as 14,700,
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the bourgeois and the nabitant as between either and the
seignewr. But this is a point in which we do not find the
social conditions of old and new France corresponding; for
in Canada the bourgeois attitude was in the main that of the
peasantry from which it had largely sprung, and with
which it had constantand c'ose intercourse.' 1t is probable
indeed that in the absenc. f manufactures and the great
possession of trade by the English element, a large part
of the urban population was directly conunected with the
land, having been attracted to the town by reasons of se-
curity and convenience.” Garneau asserts, indeed, that the
merchant class went to France at the conclusion of peace;
but the statement is probably true in regard only to the
more considerable dealers. We are told by Murray in 1762
that the retail dealers are generally natives, and this evi-
dently continued to be the case throughout the period.
One of the natural results would be the bringing of the
French commercial class largely under the influence of the
English, the latter practically monopolizing the wholesale
trade; and of such an influence we have many traces.* It
is to be expected, of course, that we should find the towns-
men more active in public appearances. The addresses in
1763 on the subject of religion are evidently more espe-
cially from them;those from Montreal and Three Rivers ex-
pressly so represent themselves, though claiming also to
act on behalf of the country regions. How correct the as-
sumption of representation is we are left to determine for
ourselves, but it is safe to assert that there exists no
petition or memeorial of any kind coming from the Zabitants
in the first instance, nor any indication of any right of
action being deputed by them to their so-called representa-

1See Haldimand’s statement to Germaine, July 6, 1781, about the connection between
the traders of the town and the country and the influence of the latter over the peas-
antry. (Can.Arch., Q. 4, p. 40,)

2 An ordinance was issued by Bigot, toward the close of the French régime, against
the country people moving to the towns,

3 Especially in eonnection with the Quebee Act, 1774-5. See also Carleton to Shel-
(Can, Arch,, Q. 4, p. 40.)

burne, November 29, 1766, See above, p. 293, note,
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tives. The peasant was too ignorant and too unaccustomed
to such measures. But nevertheless we may conclude that,
except on points manifestly only of urban application,
the voice of the townsman is in the main expressive of
general grievances and desires. At the beginning of the
period Haldimand expressly classes the shopkeeper among
the general body of the inhabitants in their apparent in-
difference to the fate of the country,

)

B. The Noblesse and the Clergy.

As said above, for full and vivid pictures of the differ-
ent classes of the community we can go to Parkman. All
that is attempted here is to set forth such indications dur-
ing our period as may seem to have a bearing on the
problems of government. And first in consideration must
come the noblesse, the old secular leaders. The earliest
general representations we meet with in regard to them are
found in the reports of the military commanders in 1762.
Murray’s picture is not a pleasant one (and it should be re-
membered that Murray is generally their determined

_ champion, and was so regarded by them); it represents them

as in general poor, extremely vain, arrogant toward the
trading community, (though very ready to reap profits in
the same way when opportunity offered),’ and tyrannical
with their vassals.” The contemporary reports of Gage
and Burton do not enter into characterizations, but agree
with Murray’s in stating that the English government will
not be relished by the noblesse, and that any emigration
will be from their ranks. The vast extent of the
seigniories (five or six miles front by six or nine deep), is
enlarged upon by Burton; but these estates produced very
little to their holders, and we have an apparently trust-
worthy statement to the otTecL tha* 128 of th seigniories

1Tt will Iw reme mlu e |I that on account u( rln poverty nf the cl uss its uwmln 'S were
allowed by the Freuch government to engage in trade without losing caste

2 See Hey to Lord Chanecellor, Augnst 28, 1775, for statement of the low opinion he had
formed of the noblesse in council, Can. Arch., Q. 12, p. 203,
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yielded an average of only £60 per year.! Certainly the
poverty of the seigniorial families is a matter there can be
no doubt of; we meet with constant references thereto
throughout the period, it beirg frequently assumed that
their means of livelihood had been taken away by the
deprivation of public employment. For it will be remem-
bered that this class was from first to last under the French
a military and administrative one,” though without any
real influence on the government, which generally took the
part of the habitant against them. They were not country
gentlemen, most of them residing constantly in the towns
and visiting their estates only for the purpose of receiving
dues. Everything goes to show that their influence over
the people was purely of military foundation, and that it
fell to pieces when the military relation ceased.!

As shown by a report of Carleton® the most important
partof the order left Canada at the capitulation or the con-
clusion of peace; those who remained being of alower rank,
of less property, and of less close connection with France.
These latter are reported as comprising 126 male adults,
some of whom have families. The first political manifes-
tation which purports to be exclusively from them is the me-
morial of the seigniors of Quebec to the king, 1766, in
defense of Murray,’ signed by twenty-one names. The docu-
ment is a strong expression of personal satisfaction with that
official and his methods, beginning, however, with a com-
parison of the civil government with the military one they
had first experienced in a manner very unfavorable to the

1 Marriott puts the value of the best at £50 a year. (Code of Laws.) See above, p. 279,
note, for reference in Carroll's Jowrnal to poverty of the seigneurs.

2 Maséres states that 120 had lost office by the conguest, and Carleton writes to Town-
send, November 17th, 1766, that they had been wholly dependent on the French
crown, See also same to Shelbourne, March 2d, 1768, (Can., Arch,, Q. 5-1, p, 382, and
Rep. Can. Arch., 1886, Note D.)

3 Carleton to Townsend, Nov, 17, 1766, Can. Arch., Q. 3, p. 411,

4 See Haldimand to Germaine, July 25th, 1778, Can., Arch., B, 42, p. 10,

5 Nov,, 1767, See Rep. Can, Arch,, 1888, p, 44,

¢ Rep. Can, Arch,, 1858, p, 19,
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former. It denounces the “Cabal” which the old subjects
and a few deluded new subjects had formed against the
governor and supplicates his restoration. Of somewhat
wider scope is the corresponding petition in the same year
from the seigniors of Montreal, which, after asking for
Murray’s retention, goes on to complain of their own ex-
clusion from office and of the expense of the required regis-
tration of land (with thirty-nine signatures). In November,
1767, Carleton writes' that as nothing had been done to
attach the gentry to the British interest, and as they had
lost all employment by the change, it could not be hoped
that they would be very warm in its support. " Therefore,
all circumstances considered, while matters remain in
their present state, the most we may hope for from the
gentlemen who remain in the province is a passive
neutrality on all occasions, with respectful submission to
government and deference for the king's comimnission in
whatever hand it may be lodged; these they almost to a
man have persevered in since my arrival, notwithstanding
much pains have been taken to engage them in parties by
a few whose duty and whose office should have taught them
better.”* One year later (November 20th, 1768), he speaks
of their “decent and respectful obedience to the king’s
government hitherto,” though frankly admitting that he
has no doubt of their secret attachment to France, which
"naturally has the affection of all the people.”*

Of much greater importance than the noblesse, through
their more deeply-seated influence over the people, were
the Roman Catholic clergy. Readers of Parkman will re-
call the turgid rhetoric in which at the close of his “Old
Régime” he sums up the vast share that had fallen to the
Church from the very first in the founding and direction
of the colony; and though during the period we are con-

1 Rep. Can. Arch., 1888, p. 41,
#8ee Carleton concerning the disapproval by the gentry of the verdict against the

crown in the matter of duties, December 24th, 1767, (Can. Arch., Q. 51, p. 316),
$Can. Arch,, Q. 5-2, p. 890,
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sidering that influence was undoubtedly on the wane, (how
much so will be seen in regard to the American in-
vasion), still it was a factor that cannot be neglected. It
would seem that the military period had been favourable
to the preservation of the personal influence of the clergy,
notwithstanding the indication referred to above of the loss
of tractability on the part of the Zabitant in the matter of
tithes. For they (as well as such other local magnates as
were accessible), took in large measure not only during
the military period but even probably in soine degree till
the Quebec Act, the place of the French local judiciary.
Garneau says that all disputes were settled by the inter-
mediation of the clergy and other local leaders,' and
though his picture is undoubtedly overdrawn, every pre-
sumption is in favour of a considerable movement in this
direction. It was to the clergy and to the old militia
officers rather than to the noblesse that the peasant would
naturally betalke himself, if only for the reason that with
them he felt more in sympathy as being largely of the
same class. For the lower clergy then as now was largely
drawn from the ranks of the peasantry. Murray, in his
report of 1762, expressly states that the most prominent
were French, the rest Canadians of the lower class. This
is a division we should expect, and it is not surprising also
to find indications of some jealousy and difference of view
between the two sections. The Canadian born element
would be much more easily reconciled to the new rule, and
it is very probable that the moderate representations spoken
of above, which refrain from laying stress on the preser-
vation of the hierarchy, were inspired solely by this
element, well aware that the continuance of that hierarchy
meant in all probability the continuance of the domination
of the foreign born priest. Gage, in his report from
Montreal in 1762, speaks of this division of interest and of
the necessity of detaching the Canadian clergy entirely

1 Hist, du Can., 11, 386, (Quebec, 13859,)
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from France. The growth of a native priesthood with
feelings not always in harmony with the old government
of Church or State, had been a slow one, but that such an
element was now firmly established there can be no doubt.'
Up to the conquest the scale had been constantly turned in
favour of the French-born element, which, according to
Cramah¢, regarded the Canadian clergy with contempt.®
The policy of the new government may be seen from the
statement in the same letter that the French clergy were
then jealous of the Canadian as likely to get all the
benefices, and that hence the French were in favour of a
change which the Canadians were strongly interested to
prevent.

Whichever element was uppermost however, and by
whatever motives it may have been influenced, we have
no indication of any but the most satisfactory behaviour
throughout this period on the part of the Church in
Canada. In June, on the conclusion of peace, a mandate
was issued by the vicar general (the highest ecclesiastic
remaining), recommending to the inhabitants submission
and fidelity. In the autumn of the same year we meet the
general addresses already spoken of,” which seem to have
been called forth by the depleted state of the priesthood
and by fear lest the lack of a bishop should leave it to die
out. They are all probably inspired. One of these ad-
dresses is from the chapter of Quebec, and we must con
clude tiat the moderation of the demands had met with the
approval of the prevailing portion of the clergy. It ex-
presses no anxiety for a continuance of priests from
Europe, expressly saying on the contrary that those edu-
cated in the native seminaries would be more patriotic, more
united, and less exposed to new opinion;* and that they

1See Haldimand to Germaine, September 14th, 1779. Can. Arch., B. 54, p. 177,

?Can, Arch,, Q. & p. 160. To Hillsborough, July 5, 1772.

3 Above, p. 284,

4 The petition from Three Rivers dwells mora fully on means of escaping French inflv -
ence in preserving the clergy.
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(the petitioners), would be satisfied with a merely titular
bishop with full ecclesiastical jurisdiction, but without ex-
terior dignity or compulsory means of support. It is
fully evident that the petitioners are sincere, and that they
aim only at the measures necessary to preserve their edu-
cational and spiritual position.
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CHAPTER II.
THE BRITISH SETTLERS.

A, Numbers, Origin, Occupations, Character.

The term “old subjects” was applied during this period
and for long after to those inhabitants of the province who
had been subjects of Great Britain before the conquest,—
i. e.,, to the new English-speaking element that accom-
panied or followed the conqueror. The numerical weight
of this element would alone hardly entitle it to considera-
tion, for at no timejduring the period did it in all proba-
bility embrace more than 500 or 600 male adults. As late
as 1779 Haldimand refers roughly to the non-Canadian
population as 2,000 in number. We know, however, that
there was some exodus frem the province in 1775-6, and it
is probable that the maximum number of English-speaking
inhabitants had been reached soon after the conclusion of
peace. For Carleton writes, November, 1767, that they are
diminishing, being discouraged by the severe climate and
the poverty of the country.! But notwithstanding this in-
significant numerical strength, the energy and the peculiar
position of this element make it impossible to avoid reckon-
ing with it.

Presumably these

‘ "

‘old subjects” were subjects of Great
Britain by birth. But to what extent they had previously
been resident in other parts of America, or what propor-
tion of them was American born, itis not easy to determine.
And the settlement of the point is of considerable interest
in view of their connection later with the American revo-
lutionists. We are safe in concluding that the smaller
portion only of them were in Canada previous to the con-
clusion of peace, and that this portion was the least

! Report Canadian Archives, 1888, p. 43,
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respectable one, and composed mainly of those afterward
spoken of with contempt by the provincial officials as
sutlers and discharged soldiers'—a class mainly no doubt
of European birth. Asto the remaining and larger portion,
the scattered references that we have lead to the conclusion
that they weve mainly born in the British Islands. But
some of them had doubtless, for shorter or longer periods,
been resident in the other colonies before coming to
Quebec, and a few were American-born. Whether it was
that the portion with previous colonial experience was
more enterprising and free-spoken than the others, we find
that it comes to stand for the whole in the official mind.
Knox, in his “Justice and Policy of the Quebec Act,"* evi-
dently regards the British subjects in Canada as having all
come from, or being all identified with, the other provinces;
and this view may be regarded as the general one takenin
England. We have, however, among the Haldimand
papers a careful analysis of the British in the District of
Montreal, 1765, in regard to birth and occupations,® from
which we learn that of the 136 adult males there at that
time, 98 were born in the British Isles, 23 in other parts of
Europe, and 12 in the American colonies; nothing being
said as to residence immediately before coming to Canada.
But there are many indications that whether this analysis
can be considered as representative of the whole body or
not, the more politically influential of the new settlers were
conversant with the social and governmental conditions of
the other colonies to a degree which forces us to the con-
clusion that the knowledge must in most cases have been
acquired by periods of considerable residence. In the first
public appearance of the new element in the province under
civil government — the presentment of the grand jury of
October, 1764,— we find frequent references to the judicial

1 The census report of 1765 mentioned below gives 43 of the 136 in the Montreal district

as of this character,
% London, 1774.
3(Can, Arch., B. 8, p. 96.
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conditions of the other colonies such as would occur only
to those who were recalling institutions (peculiar to the
colonies), under which they had lived and to which they
had become attached.' Similar evidence appears in their
remonstrance against the judiciary ordinance of 1770,* and
in some commercial representations concerning the English
bankruptey laws in 1767." Further we have particular in-
formation in regard to individuals who later became note-
worthy for open sympathy with the revolutionary cause,

~ and find that they are nearly all of American birth or of

American political education. A list "of the principal
persons settled in the province who very zealously served
the rebels in the winter 1775-6"* names 28 individuals, of
whom only 7 are of non-American birth. In this list we
find the names of many of the main leaders in the political
movements just previous to the Quebec Act. It is evident
in short that the most determined and outspoken sec-
tion among the new settlers were American by birth or
adoption, and it is probable that that portion was, in rela-
tion to the whole, a small one. This will be shown more
fully later when I speak of political movements. That a
distinction could be made, and was made by the provincial
officials, is shown by a reference of Carleton to the scale of
duties lately adopted as being approved by “both Canadian
and English merchants, the colonists excepted.”?

The new English-speaking population seems to have been
practically all resident in the towns of Quebec and Mon-

treal. Its main occupation was trade,— a trade which had

the fur traffic for its backbone. Many of its members are

asserted by their detractors to have come to Canada be-
cause they had failed everywhere else, but the fact that
Canada offered exceptional advantages for the fur trade

1Can, Arch., Q. 2, pp. 233-63.

2Can, Arch., Q. 7, p. 95.

3 Can. Arch., Q. 5-1, p. 248,

4 Can, Arch., Q. 13, p. 106,

® Dec. 24, 1767, (Can, Arch., Q. 5-1, p. 300.)

See also to Dartmouth, November 11, 1774,
(Can. Arch., Q. 11, p. 11.)
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affords a more creditable explanation. Many were mere
agents for English firms; some, especially of the discharged
soldiers, became small retailers of liquor. So averse were
they to land occupation, at least on the terms first offered,
that the lands set apart for the discharged soldiery were
in few cases taken up. But they took with considerable
avidity to the acquiring of seigniories when that form of
grant was re-established,” and Hillsboroneh, April 18,
1772, writes that he is pleased to find “that so great a
spirit of cultivation of the waste lands in the colony has
spread itself among His Majesty’s natural born subjects.”
There can be little doubt that by the end of the period they
had come into possession of a large proportion of the
seigneurial estates of the province;* but there is no proba-
bility that they at this time settled down on these estates
in any permanent manner. They undoubtedly continued to
be identified with the towns, and it is sufficiently correct
for all purposes to regard their connection with Canada as
caused and continued either by commercial interests® or by
situations held under government.

As to the character of this new element we are unfortun-
ately dependent almost entirely upon the testimony of
its bitterest enemies. The causes of this enmity will be
more fully apparent later; the fact is that throughout the
whole period of civil government the provincial adminis-
trators and the " old subjects " were in direct and for the
most part bitter antagonism. The latter claimed that they
had come into the country in reliance on the Proclamation of
1763, which they considered contained a distinct promise
of the establishment in Canada of the forms of government
and the system of law that prevailed in the other colonies;
consequently they maintained a hostile attitude to the
system in operation, as purely provisional, and impatiently

1 See elsewhere concerning land grants,

2 See Evidence, Quebec Act Debates. Also Maséres, especially with regard to Eng-
lish petitions and memorials for an Assembly, 1773,

3 See Carleton, Rep. Can. Arch., 1890, p. 1,
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demanded the fulfillment of the asserted pledges. The gov-
ernors on the other hand had speedily arrived at the con-
clusion that such changes would be most disadvan-
tageous to the country, and would imperil its possession;
and they consequently regarded with no favourable eye the
turbulent little body which seemed to be aiming at the
same licentiousness as (in the official opinion), prevailed in
the other colonies. It is the same antagonism that we see
contemporaneously in these other colonies, increased ten-
fold by the peculiar circumstances of the province. Race
and social prejudices, and collisions between the ecivil and
military elements, complicated the situation and intensified
the opposition of the British trading community to the old
French military system and its favorers. And in view of
these facts we must take with caution the assertions of the
governors, who, just as they erroneously looked upon the
noblesse as the true representatives of the Canadians, seem
to have indiscriminately classed together the whole old
subject body as turbulent and republican, and bent on
nothing but the oppressing of the French population and
the acquiring of gain. That there were individual
instances to which they could point in support of this view
cannot be denied; nor can we doubt that the British ele-
ment throughout the most of the period might well present
to the harassed official an intolerant and unconciliatory at-
titude. But a scrutiny of the evidence will show that the
constant official censure was to a large degree unjust and
undiscerning, and that the British party in the Province of
Quebec deserved very much more consideration from the
authorities than it received. The matter is of importance
from other grounds than those of historical justice. For
there can be little doubt that the incorrect ideas that
swayed the official mind on this point were one of the main
agencies in the genesis of the Quebec Act.
Murray’s expressions of dislike for his fellow-country-
men seem to date from the grand jury presentment of 1764,
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when he writes home of the "licentious fanatics trading

here,” whom nothing will satisfy except “the expulsion of
the Canadians.”' The following March 3, he says that

the merchants "are chiefly adventurers of mean educa-
tion, either young beginners, or, if old traders, such as
had failed in other countries; all have their fortunes to
malke and are little solicitous about the means.”* August
20, 1766, after he had left the province, he writes of the
party which had procured his recall, that “most of them
are followers of the army, of mean education, or soldiers
disbanded at the reduction of the troops;” and adds. "1
report tnem to be in general the most immoral collection of
men I ever knew.”’ This representation is evidently
little to be regarded. Carleton, though no particular friend
of Murray, seems, however, to have at once assumed the
same attitude toward the old subject, and probably with
more confidence, as knowing that the home government
was not at all likely to gratify their wishes. As with
Murray, his military training prejudiced him in favor of
the old system and of the military noblesse, to both of
which the English element was bitterly opposed. Novem-
ber 25, 1767,' he describes the old subjects as having
“been mostly left here by accident, and are either dis-
banded officers, soldiers, or followers of the army, who,
not knowing how to dispose of themselves elsewhere,
settled where they were left at the reduction; or else they
are adventurers in trade, or such as could not remain at
home, who set out to mend their fortunes at the opening
of this new channel of commerce,” and adds that they have
for the most part not succeeded, and are abandoning the
province. March 28, 1770,” he writes in regard to the
necessity he has been under of taking from the justices of

1Can, Arch., Q. 2, p. 233,
2 Ib., p. 377,

?Can, Arch,, B. & p. 1.

4 Rep., Can. Arch., 1888, p, 42,
S Rep. Can. Areh., 1890, p. 1,
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the peace their jurisdiction in civil cases, on account of the
oppressive methods of many of them, and proceeds to ex-
plain what these methods were: saying that those who had
failed in business sought the office in order to make it a
means of extortion, and had therein very grievously taken
advantage of the ignorance of the people. This oppression
seems to have been for a short time a real grievance, and
has been considered one of the principal proofs of the evil
character of the Engiish element; but a closer examination
will show that in that view it has been exaggerated. For
it was such as hardly could have been practiced by any
but justices in the remoter parts of the province, or at
least by those in the country districts, and I have shown
above that very few of the English were settled outside of
the towns. So that it must have been confined to about a
dozen individuals,' and cannot possibly be taken as any in-
dication of the general character of the English-speaking
settlers. The matter is simply an instance of the careless
grouping and indiscriminate judgments of the period, or

. possibly of intentional misrepresentation in order to preju-

dice the case of the old subject in the eyes of the home
government. That this result was attained may be seen in
the writings of the pamphleteers who defended the Quebec

Act, as well as in the arguments of its supporters in the
Commons.

B.  Political Attitude,

What the political attitude of the English party was may
be easily gathered from the foregoing. Whether or not
accustomed to the greater self-government of the American

. colonies we find the whole body strongly imbued with a

certain degree of the American spirit and determined to
lose no opportunity of pressing their claims for the estab-

Assembly. They con-

1 The list of justices of the peace for the whole provinee as first appointed, included

only twenty-three names, of whom most were resident in the towns., See p. 312, note 1,
A Q

b
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tended throughout that the promises of the Proclama-
tion of 1763 on these points had been among the main
inducements to the taking up of their residence in the
province; and in season and out of season, without regard
to the difficulties in the way either from the original con-
stitution of the province or from the hazardous nature of
the British hold on it, they pressed their demands on the
home government and refused any tolerance to the existing
provisional arrangements. So that at first sight it would
appear (as has generally been represented), that in the
pressing of these demands the party showed throughout
a factious and intolerant spirit, and gave little evidence of
political forethought, or of consideration either for the
Canadians or for the difficult position of the administration.
As to political forethought they must be judged mainly on a
careful consideration of the later events, with regard to the
question as to how far they were justified in their con-
tention that the English system of law and government, so
far as they claimed it, would not really be objectionable or
injurious to the mass of the people. As to the intolerance
and inconsiderateness of their attitude, we must guard as
before against indiscriminate grouping; and it will be
found moreover that the evidence on these heads is confined
to the early years of the period. A comparison of the
names appended to the various petitions and other public
manifestations of the time with what appears later as to
the individuals who espoused the revolutionary cause,
shows that these manifestations were the voice really of
that small section which, chiefly American-born, was most
thoroughly permeated with American ideas, and which kept
itself in touch with the movements on the other side of the
border. The bulk of the party, English-born, slower of
comprehension, and less used to American self-government,
more or loss acquiesed in the movements of the bolder
spirits, partly on general principles of popular leadership,
partly because they had a common ground in their desire

W A A+
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for, and anticipation of English laws and governmental
forms.' Hence, it is not surprising that we cannot trace
any definite dividing line® between the English-born and
the colonists until the actual resort to arms drove the
leaders into the arms of the revolutionists. In connection
with this it is interesting to note that the first public man-
ifestation of the British party was the most violent and
outspoken, supporting therein the idea that it was repre-
sentative of the views of the American element when that
element had in freshest remembrance the forms they were
attached to and had hoped to bring with them into Canada.
These hopes had been disappointed by the passing of the
judiciary ordinance of September 17, 1764, which, though
afterwards condemned by those who supported the con-
tinuance of the old system as having aimed at the complete
overturning thereof, seemed to the English party a very
partial and unsatisfactory measure. Accordingly, at the
general quarter sessions of the justices of the peace held
at Quebec in the following month, the fourteen English
who were summoned (together with seven French), as a
grand jury, seized the occasion to express in no measured
tones their deep disappointment and disapproval.” The
main presentment began (in direct contempt of court), by
condemning the late ordinance in regard to the power

1t is not probable that the claim of general representative powers put forward in
1764 on behalf of the grand jury, (discussed below), was seriously entertained ¢ xcept by a
few of the bolderspirits; but the attitude of protest and disappointment was evidently
largely shared, even by those whose later actions were much more moderate. For in the
evidence connected with an investigation in 1768 into the suspension by Murray of a
public official, one of the charges against whom was that he had been prominent in this
grand jury movement, we find a comparatively namerou sly signed letter of thanks to
the juiry from their English fellow-countrymen in Quebee, which states that the signers
consider the jury “as yet the only body representative of this district,” and that in re-
gard to the digression from usual form in the proceedings, *‘the want of a General As-
sembly in the provinee sufliciently justifies your conduct to the public.” (Can. Arch.,
Q. 5-2, pp. 629-69.)

“Though see Carleton's reference above to the difference of opinion in regard to
customs duties, See also Carleton to Hillshorough, April 25, 1770, concerning the re-
fusal of the majority of the old subjects to take the steps urged by the more violent
concerning the judiciary ordinance of that year, (Can. Arch,, Q. 7, p. 89.)

$Can, Arch., Q. 2, p. 242,
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given to the justices and to the number and incapacity of
these officials,' and expressed a determination never again
under the system complained of, to act as jurors. It then
proceeded to make the very remarkable claim on behalf of
the signers as grand jurors that they “must be considered
at present as the only body representative of the colony,"”
and therefore "“as British subjects have a right to be con-
sulted before any ordinance that may affect the body they
represent be passed intolaw;” furthermore demanding that
“the public accounts should be laid before the grand
jurors at least twice a year, to be examined and checked
by them, and that they may be regularly settled every six
months before them.” This claim® shows that while con-
sidering the existing government as only provisional, they
could not grasp the fact that as British subjects they were
even under it to be excluded from some forim of the self-
government they had been accustomed to. The fourteen

1Itis noteworthy that this condemnation was later abundantly justified by the com-
plaints as to the ill-working of this provision and the revoking of it by the ordinance of
1770, Here we find the representatives of the English party strongly condemning at its
initiation a measure the ill-working of which was afterwards used as a weapon of re-
proach against that party.

2 Which they do not attempt to fortify with any precedent from the other colonies.
though frequently bringing such onother points. I have been unable to find any direct
connection between this incident and contemporary events in the other colonies, but
the conclusion is irresistible that some such must have existed, By June, 1764, it was
known in America that Grenville had given notice of the Stamp Act, and that a bill
had been passed increasing customs duties, Before the end of the month Otis and others
had formed a committee for intercolonial correspondence and resistance, Popular at-
tention throughout the summer bhad become more and more concentrated on the sub-
ject, and in September the New York Assembly had boldly claimed for the people “‘that
great badge of English liberty, the being taxed only with their own consent.” (Ban-
croft, 11T, 89,) Of course, the Quebec movement was as yot fully taken up with a stage
beyond which the other colonies had long passed. And weshall see later that it was
not likely to get beyond that stage with the bulk of the party. Though it is to be noted
that Cramahé writes in July, 1774, (to Dartmouth, Can, Arch,, Q. 10, p. 79), that “His
Majesty's subjects in this provinee, tho' collected from all parts of his ext nsive domin-
ions, have in general, at least such as intend remaining in the country, adopted Amer-
ican ideas in regard to taxation, and a report transmitted from one of their
correspondents in Britain that a duty upon spirits was intended to be raised here by
authority of Parliament, was a principal cause of setting them upon petitions for an as-
sembly.” It connection with this see following pages in regard to the revenne trials
and the Stamp Act,
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English jurors alone also presented an additional article
protesting against the admitting of Roman Catholics on
juries or to the professions as “an open violation of our
most sacred laws and liberties,” and tending to the inse-
curity of the province.

The next appearance of these remonstrants is in the peti-
tion of the Quebec British traders against Murray in 1765,
signed by twenty-one names,' the signers claiming to act
on behalf of their fellow-subjects. The friction between
the party and Murray seems to have steadily increased in
the intervening year and finally had resulted in this repre-
sentation, which was later thought to have procured the
governor's recall. It began’ by stating that the connection
of most of the petitioners with the country dated “from
the surrender of the colony,” goes on to represent the
conduct of the governor and the measures of government
as oppressive and injurious, threatens removal from the
country in case of non-redress, and ends by requesting the
establishment of a house of representatives “to be chosen
in this as in other Your Majesty’'s provinces, there being
a number more than sufficient of loyal and well-affected
Protestants, exclusive of military officers;” the Canadians
to be “allowed to elect Protestants,” without the burden of
test oaths. The demand for an assembly reappears with
more or less distinctness all through the period; though
while Carleton remained in the province his decidedly dis-
couraging attitude seems to have prevented any very
united movement. But resentment at the withholding of
representative institutions appears to be the main moving
cause in a very determined stand by the English mercantile
class after 1766 against the collection of the old French
customs duties. In accordance with legal opinion as to the
reversion to the crown of all sources of revenue possessed
by the French government, the imperial authorities had in

1Eight of these were among the fourteen English jurors in 1764,
? Rep, Can, Arch,, 1888, p. 14,
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1765 ordered the above collection, and July 21, 1766, a
provincial proclamation was issued setting forth the duties
and the ground on which they were claimed." A few days
later it is reported officially that the merchants " will not
pay their duties unless otherwise compelled.” Sowme of
them were accordingly prosecuted in the Court of King's
Bench before a jury composed entirely of English, and
which the Chief Justice charged to bring in only a special
verdict as to the facts, leaving to a higher court the point
of law’ as to whether the English crown had become by the
conquest and cession entitled to the old French duties.
But the jury, thoroughly in sympathy with the recalcitrant
merchants, refused to be restricted in this way, and brought
in a general verdict of acquittal. Another suit shortly
afterwards had the same result, and all efforts to collect
the duties seem then to have been dropped for two years.
In the fall of 1768, however, after an action in the British
Common Pleas against Murray, in which the principle of the
King’s right to these duties was accepted without question,
the commissioners of the treasury resolved to make an-
other attempt, and instituted prosecutions anew. The issue
was the same, however, though Mastres (who was the
prosecuting attorney), acknowledges that the jury " con-
sisted of some of the most respectable inhabitants of
Quebec, and of such as were most moderate in their prin-
ciples and disposition.” Writing in 1774 he says that it
may be seen from these trials that these duties can never
be collected in thie Quebec courts; from which we may
infer that no further attempt was made to collect them
during the period.*

The ground of this determined resistance is nowhere
clearly stated, but there can be little doubt that it was
mainly inspired by some portion of the spirit then agitat-

1Can, Arch., Q. 2, p. 377
2 Called by him “very new and difficult,”
2 Can. Arch,, Q. 3, pp. 254, 400,

4 See Maséres, Commissions, pp. 283-311.
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ing the other colonies. In aletter shortly before the later
trials Carleton states that the merchants based their oppo-
sition on the ground that the duties demanded were not
quite the same as the French;' but that the real question
was much broader is shown by the argument for the Crown
of Masdres, the attorney general, (reported by himself).
In it he contends that " whatever might have been asserted
to the contrary, in order to inflame the passions of the
people and prejudice the minds of the jury against these
duties, the king by them did not mean to exert any pre-
rogative of imposing taxes by his own single authority and
without the consent either of a provincial Assembly or of
the General Assembly of the whole British Empire,” and
that therefore the requisition did not endanger the public
liberty of the inhabitants and the privileges they claimed
“either as English in general or under the proclamation
of October, 1763, by which His Majesty had promised them
the enjoyment of the benefit of the laws of England.” * The
attorney general is here attempting to remove the preju-
dice of a jury which was of the same class—the English
trading class,— as the accused, and it is evident that he
perceived that whatever the special plea put forward, the
opposition was founded on the general claim of being
English subjects, entitled to the operation of English laws
and principles. It wou'd seem also as if the spirit of oppo-
sition as expressed on the point had been steadily growing;
for Carleton had written, December 24, 1767, that he was
almost certain that a revenue would soon be raised from
the customs sufficient to meet all expenses of government,
and that "both Canadian and English merchants, the
colonists excepted,” were willing to pay much higher
duties than those he was then proposing.” Mastres’ de-
scription of the jury in the trials of 1769 shows that it

1Can, Arch., Q. 6, p. 65,—May 10, 1769,
Y Commissions, pp. 304-5,
3Can, Arch., Q. 5-1, p. 316,
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could not have been composed of these “colonists," and
therefore we must conclude that either Carleton had de-
ceived himself in 1767, or that the “colonist” spirit had on
this point taken possession even of the “Canadian and Eng-
lish merchants."

This phase of the subject is the more interesting taken
in connection with the undeniable acquiescence of the
province in the Stamp Act shortly before.! For leaving
out a very small circle no opposition to this Act sufficiently
strong to send its voice down to us seems to have been
made in Quebec or in Nova Scotia.” That it had been put
regularly into operation is shown by the proclamation
announcing its repeal, which says that " whereas many
persons in publick office and others may at present have
stampt paper and parchment that has not been made use
of " they will be reimbursed for the same.’ But no state-
ment can be found of any revenue from the tax, and it is
most probable that the " resistance passive " which Garneau
attributes to the province' went far enough to reduce the
receipts to a very small sum. That the section of the
English party known as “the colonists” had made their
voice heard against the act is shown by a reference of
Carleton’s, October 25th, 1766, and by a statement of

1 The Stamp Act was in force in Quebec apparently from November 1, 1765, to May 28,
1766,

2 With regard to Nova Scotia some documents*from a later period may here be re-
ferred to. In 4 Admerican Arehives (II1, 619), we find a Whitehall memorandum dated
September 1, 1775, that on that day His Majesty had graciously received an address
from the House of Representatives of Nova Scotia, containing a declaration of en-
tire submission to the supreme authority of the British Parliament and of readiness to
pay taxes fixed by it, to be at itsdisposal. This loyal document, however, is followed
(Zb. 780) by a letter from Halifax dated September 23, 1775, which says that the above
address represents only about one-thousandth of the inhabitants of the province, and
had been procured when most of the House of Representatives were absent; further, that
owing to universal sympathy with the revolutionists no duties had been paid since
August last, that some tons of tea arrived the day before had been thrown into the sea,
and that the revolutionary forces at Boston had been continually supplied from Nova
Seotia with fresh provisions,

4(an, Arch., Q. 5-2, p. 822,

4 Hist, Can,, 11, 399.

5Can. Arch., Q. 3, p. 259,
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M. rray, August 20th, 1766, (in regard to the Canadians),
that “tho’ stimulated to dispute it by some of the licen-
tious traders from New York they cheerfully obeyed the
Stamp Act, in hopes that their good behaviour would recom-
mend them to the favour and protection of their sovereign.”!
Previously (I'ebruary 14, 1776, while the act was yet unre-
pealed), the governor had reported that "His Majesty’s
subjects in this province have not followed the example of
the neighbouring colonies, but have cheerfully submitted to
the authority of the British legislature.”* On the arrival of
Carleton in September, 1766, an address presented to him
from the combined English and French inhabitants of the
city and district of Quebec expresses " the most profound
and submissive reverence to the legislative authority of the
British parliament, of which we lately gave a public wud
signa! proof by an immediate and universal obedience to
the Stamp Act.”* Lastly, theargument which I have quoted
from the attorney-general in the revenue trials of 1769
shows conclusively that the classhe was trying to influence
(i. e. the main, more moderate body of the English trading
class), was not supposed to doubt, and therefore could not
have made any fundamental objection to, the full legislative
authority over the province of the British parliament.*
This class then we may suppose to have acquiesced grumb-
lingly in the Stamp Act, while the smaller section of
American birth or training had no doubt vigorously pro-
tested against it. As to the Canadians, the compliant
voice of the address to Carleton doubtless represents cor-
rectly the attitude of those affected; but there is no ground

I Can, Arch., B. 5, p. 1.
21bid., Q. 3, p. 26.
3 Ibid., p. 344,

+Of course it must be remembered that as the provinee had no a :embly the same ob-

ee p. 312, note 2),
The matter therefore stands on a somewhat different footing. It seems, however, very
probable that the Stamp Act agitation in the other colonies, and its success, had con-

Jection could not be made to such a claim as in the other provine

siderable influence in emboldening the Quebee merchants to the stout resistance later
to the revenue duties.
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to suppose that any attention was paid to the Act by the
mass of the French Canadian people. But few of these
could, in its brief life, have even become aware of its ex-
istence: for, as I have elsewhere shown, the Zabitant at this
time very slightly availed himself of English legal forms
or courts.

In the spring of 1770 the British element again appears
in strong opposition to the government in regard to the
ordinance of February 1, 1770, which on account of the op-
pressive conduct of some of the justices of the peace took
away from the whole body all power in matters that
affected private property, and instituted for the protection
of creditors methods which were considered by the mer-
chants as unsatisfactory and precarious and likely to affect
the credit of the province. The memorial in which the ob-
jections of the merchant body were expressed is evidently
what it purports to be, a document almost entirely dictated
by commercial considerations; and though the action of the
government was justifiable and the ordinance in question
probably necessary, I cannot look upon this movement of
its opponents as of the purely factious and oppressive
origin attributed to it by Carleton. In the same year we
have the outcome of & movement spoken of by Carleton in
1768," in another petition for a general assembly, which
they claim in part as promised in the proclamation of 1763,
and in part because necessary to arrest the declining state
of the province and malke it really of benefit to the empire.
The assembly is still contemplated as being composed only
of Protestants, (nothing being said as to the qualifications
of electors), the petitioners asserting as in 1765 that “ there
is now a sufficient number of your Majesty’s Protestant
subjects residing in and possessed of real property in this
province, and who are otherwise ¢ualified to be members of
" which they pray shall therefore be

1 He writes, January 20, that the agitation for an assembly which he thought had
been dropped a year before, has been resumed, the leaders being “egged on by letters
from home.” (Q. 5-1, 370.)
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called “in such manner as is used in those provinces in
America under your Majesty's government.” (signed by 31
names).! Carleton left for England about the same time,
and this step was probably intended to counteract the
effect of his presence at home. For the following three
years quiet seems to have reigned in the province, the
British element applying itself energetically to the acquire-
ment of landed property. As the home government, how-
ever, came more unmistakeably nearer to the adoption of
decisive measures in regard to Canadian affairs, the
political energies of the party revived, and as a conse-
quence we have the very united and vigorous petitions of
1773 (October-January) for an assembly.” According to
Cramahé’ the leaders of the old subjects sedulously at-
tempted to induce the French to co-operate, and Masires
relates that the negotiations were broken off in conse-
quence of a refusal of the English to insert in the joint
petition a specific request that the assembly might be com-
posed of Protestants and Catholics alike, with more or less
of apreponderance secured to the latter.! The English then
proceeded alone, and petitions and memorials were for-
warded to the home government about the beginning of
1774, signed there can be little doubt by almost every old
subject of any standing (outside the official circles), in the
province. The wording of these is in the main of the
same tenor as in the previous representations, but a very
noteworthy change appears in the reference to the nature
of the assembly asked for. In all the previous petitions it
had been requested to be called “in such manner as is used
in those provinces in America under your Majesty’s gov-
ernment,” coupled with the statement that there were
sufficient qualified Protestants in the province to consti-

¢ tute such a body. This evidently means the exclusion of

1 Can, Arch., Q. 7, p. 359,

21Ibid., Q. 10, See also Maséres, Account.
31Ibid., Q. 10, p. 22.

4See below, c. 5.
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Catholics, who, however, were to be permitted to vote.
But in the present petition the words are, " in such manner
and of such constitution and form as shall seem best
adapted to secure peace, welfare and good government."
The explanation of this change is given by Mastres,' agent
for the party in London, who states that though the old
subjects had formerly entertained hopes of an exclusively
Protestant assembly, on hearing that Catholics had been
admitted to that of “*renada,’ and that the government con-
templated the giving of the same privilege in Quebec, they
had resolved to acquiesce in this indulgence, though un-
willing to join with the French in asking for it. In other
words, the party had become convinced that there was no
hope of an exclusively Protestant assembly, and preferred
a mixed one to none at all; probably relying on their in-
fluence over many sections of the French to secure a con-
siderable if not the greater share of the power wielded by
such a body. The petitioners make the statement that the
granting of an assembly is the only sure means of concil-
iating the new subjects.’

In the matter of the laws to be established in the
province we find that, as with regard to an assembly, the
views of the British party became much more liberal to-
ward the close of the period. The presentment of the
grand jury quoted above shows that they were disposed at
first to assume a most intolerant attitude, and (holding
strictly to the wording of the treaty of cession), to enforce
against the French Canadians the penal laws which were
not enforced at home. But this we can consider the result
of only a momentary access of irritation and disappoint-
ment, and as probably confined to a few individuals. For
we find nothing of the kind later and have seen that all
the petitions for an assembly contemplated the admission

I Additional Proceedings, ete., p. 61,
2 For conditions in Grenada see below, chapter V., B. b,

3 This petition was supplemented by a corresponding one from the London merchants
who were commercially connected with Canada.
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of the French Canadians to the franchise. It will also be
shown later that the old subjects welcomed and eagerly
availed themselves of the restoration of the French form of
land tenure. Representations in November, 1767 prove that
a large part of them were opposed to the introduction of
the English bankruptey laws. Maséres, who had been an
ardent British partisan throughonut, and who became in
1774 the agent of the party in London, may be considered
to represent pretty accurately their views on these points,
and he expressly and frequently declares that the English
inhabitants, aware of the uneasiness and confusion that an
enforcement of the English laws of inheritance and landed
property would have occasioned in the province, had
always been willing that the French laws on these subjects
should be continued.

I have thus brought my scrutiny of the "old subjects ”
down to the establishment of the new constitution and the
bringing of the province within the range of the revolu-
tion. The consideration of the attitude of the party in this
crisis is reserved for another place.” It will then be found
that the division of feeling whose traces we have discovered
beneath apparent unity, becomes at once very manifest, de-
claring itself in the same active opposition that was found
in the other colonies between Tories and Revolutionists.

C.  Relations with the French Canadians.

Of social relations, which it is not within my province to
go fully into, we do not meet many truces. There are afew
references to inter-marriage and other social connections
between members of the noblesse on the one hand, and
members of the English military or official circles on the
other; but these could be in this brief time of but slight
influence, politically speaking. Little or no communication
took place between the noblesse and the main body of the
Englisi — the commercial class,— the prevailing sentiments

2 See below, chapter VI,
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being more or less intense degrees of contempt or hatred.!
I have «dy referred to the fact that the bitter ani-
mosity between the English element and Murray was due
largely to the latter’'s parfiality for the noblesse: and there
can be little doubt that the same state of things was
prevalent to some degree under Carleton. But apart from
the aristocracy,-—a small class, with constantly declining
influence,— we have considerable evidence of a very con-
stant intercourse, daily increasing in influence on the
attitude of both sections, between the main body of the
English and the mair body of the people. This was based
in the first place on commercial relations, which gave the
few vigorous and enterprising English merchants, in
whose hands was the greatest part of the trade (probably
the entire wholesale and foreign trade), and who in the
later years also more directly affected the county districts
by the large acquirement of seigniories, an influence out of
all proportion to their numbers or weight with the gov-
ernment. This development was aided by the appearance
of those new Irench leaders from the professional and
educated class of whom I have spcken above as becoming
rapidly imbued with English ideas of government. There
can be no doubt that in the ten years during which civil
government had been in operation a very considerable
change had taken place in the social and political attitude
of the body of the people; and we must consider the main
factor therein to have been that part of the English ele-
ment with which the people were brought into daily contact.

The first occasion on which we find representatives of
these two sections of the population acting together,— on the
grand jury of 1764,— is one in which the French part is ex-
hibited in the light of a very easily hoodwinked or influ-
enced section, which discovers the real nature of its
action ouly through later outside inspiration. Early in 1766
we find in connection with some difficulties concerning the

Can, Arch,, B. 8, p. 1.

1 Marray to Sholbourna, Auzust 20, 1745,
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quartering of troops at Montreal that the new attitude of
the French in protesting against the billeting upon them
seems to have been due to the instigation of the English
civil element, which for some time past had been on ex-
tremely bad terms with the military. The affair unmis-
takably shews among the French Canadians in that town
an access of intelligence, or at least of knowledge of the
non-military spirit of the English laws.! The language of
the memorial of the Quebec seigniors on behalf of Murray
in 1766 proves that even then there was associated with
the old subjects in their opposition to that governor a
number of the new, who are said for the most part to be
“slaves to their creditors.”® Of combined English and
French movements we have, however, very few traces.
We have seen above how the attempt at combined action
failed in regard to an assembly in 1773, and it is probable
that many other such fell through from similar causes.
Shortly after Carleton's arrival he writes in connection
with the Walker affair (an assault on an objectionable
magistrate which was the outcome of friction at Montreal
between the English civil and military elements), that the
Canadians are being led by the English into the seditious
practices of the other provinces in the belief that these
are "agreeable to our laws and customs,” and “are thereby
induced to subscribe sentiments very different from their

natural aisposition.”* The degree of influence which the

English element had acquired over the French in this
short time is dwelt upon by Masires, who contends that
in the event of an assembly being granted most of the
French Canadian constituences would choose English
representatives. And in the account he gives of an ap-
proach by some of the leading French of the town of
Quebec (of the professional class), to the English for the

1Can. Arch., Q. 3, pp. 122-70.
P Rep. Can, Areh., 1888, p. 21,

¥ See above, p, 202, note 5, concerning meetings of Freuch Canadians,
4 Can, Arch., Q. 4, p. 40,
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purpose of joint action towards an assembly, the KFrench
delegation is represented as admitting that even if the
greater share of the assembly be granted to the numwer-
ical superiority of the French, the English will more than
make up by their superior knowledge and capacity for
public business.'

The vigor and modern character of the political methods
resorted to by the British party may be seen by Carleton’s
reference to a memorial against the new judicial ordinance
of 1770, in which he states that he was “really ashamed of
the manner in which I was informed many of the king’s old
subjects had behaved, sending about handbills to invite the
people to assemble in order to consult upon grievances, im-
portuning, nay, insulting, many of the Canadians because
they would not join them."* Similar methods are referred
to with regard to the movement of protest against the
Quebec Act, and the language used indicates a considerable
degree of success. As early as November, 1774, (i. e., six
months before the calling uporn the people for armed
service revealed their real attitude), Carleton writes of the
upper classes of the Canadians that they "are not without
fears, that some of their countrymen, under the awe of
menacing creditors and others from ignorance, may have
been induced " to join with the old subjects in their efforts
against the “oppression and slavery imposed upon them
[the Canadians; Carleton is quoting the representations
made to the people], by those acts of parliament.” These
efforts will be discussed more fully in another place;® their
success proves, among other things, that in this crisis at
least the leadership of the people had fallen in very large
measure to the more advanced section of the English party.
At present it will be sufficient to point out that on the
whole, if we except the ineradicable hostility between the

1 Maséres, Additional Papers, ete., p. 21,
2Can. Arch,, Q. 7, p. 89,

3 Below, chapter VI,
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noblesse and the commercial English element (an hostility
which was not one of race), we certainly discover through-
out the period no signs of irreconcilable discord and
difference of view or interest between the main French and
the main English population. It is true that the peculiar
attitude of the government towards the English element
imposed upon it the necessity of cultivating the body of the
people more than otherwise perhaps would have been the
case. But taking out the extremists on both sides we would
probably find that the average opinions as to the disposi-
tion of government and the laws were by no means so wide

apart as the makers of the Quebec Act supposed.
4
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CHAPTER III.
THE PROVINCIAL GOVERNMENT.
A,  General Status.

A full presentation of the conditions attendant on gov-
ernment in the province of Quebec throughout our period
is essential to any accurate estimate of general policy then
or later. It is therefore necessary to discuss some general
problems that lay at the basis of authority, and to describe
briefly the character and principles of administration pre-
vious to the Quebec Act.

The government of the province, not only during this
period, but also under the Quebec Act down to 1791, may
be described as that of a crown colony' without an
assembly. As no other such government existed contem-
poraneously among the older continental colonies, or had
existed since the first rude beginnings of government there,
we cannot turn to these for illustration.” But a clear idea
of the exact constitutional status of the province as it ap-
peared to the highest legal authority of the time will be
acquired from a study of Lord Mansfield's famous judg-
ment of 1774 in regard to the island of Grenada.’ Grenada
and Quebec (together with East and West Florida), had
been on precisely the same footing with regard to the con-
ditions of acquirement and the constitutional documents that
had issued concerning them. Both had been long settled
French colonies, conquered by England about the same

1Using the eclassification of colonial governments into erown, proprietary and

popular, according to the method by which the governor was appointed.

2 We might perhaps except Georgia, 1751-4, during which time the province was gov-
erned direetly by the crown. But as there was then also neither governor nor council,
and as when in 1754 these were appointed, an assembly came with them into existence,
it does not seem worth while to refer more dirvectly to conditions there,

3 Case of Campbell vs, Huall, 1774, Cowper’s or Loftt's Reports.
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time, and surrendered on conditions of capitulation very
nearly the same; they had been ceded permanently by the
same treaty under explicit statement of being affected by
the same stipulations;' and finally they had been grouped
together and made subject to precisely the same regulations
by the Proclamation of 1765. This proclamation had been
followed in the case of each by commissions to governors,
couched (so far as the present point is affected), in almost
precisely the same terms. The Grenada case turned on the
question whether the king, without the concurrence of
parliament, had power to make a legislative enactment
with regard to the Island subsequent to the date of the
above mentioned Proclamation of October 7, 1763, which
made known to all concerned, that as regarded the new
acquirements therein mentioned, he had “given express
power and direction to the governors of our said colonies
respectively, that as soon as the state and circumstances of
the said colony will admit thereof they shall with the
advice and consent of our said Council call and summon
general assemblies in such manner and form as is used in
the other colonies under our immediate government,” and
that he bad given power to the governors, with the consent
of the councils and of the assemblies as so constituted, to
legislate for the provinces concerned. This is the material
instrument involved, though Lord Muansfield cites also
another subordinate proclumation of the same tenor, and the
commission to the governor by which he is

given the power
spoken of; but whatever added force would come from this
last would also affect the province of Quebec to precisely
the same degree. Lord Mansfield’s conclusion is that,
while previous to the publication of these documents (i. e.,
previous to October 7th, 1763), the king alone, through the
legislative power over a conquered country given him by
the royal prerogative, could make any legislation concern-
ing the recent conquests consistent with the constitution,

!See Houston, Canadian Docwinents, p. 64,
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he had by the publication of these instruments divested
himself of this power, and had voluntarily and irrevocably
granted to the new provinces a constitution under which
the legislative power over them could be exercised only
by a provincial assembly or by the British parliament. In
other words, the Proclamation of 1763 was a charter of
liberties granted to all who were or might become con-
cerned with the regions in question, granted for the express
purpose (as stated in it), of inducing them to become so
concerned, and therefore, they having acted upon it, irre-
vocable without their own consent. The case in question
had reference to taxation; but evidently nothing depends
on this fact, for the decision of the chief justice is given
in general terms; “we are of the opinion that the King

had precluded himself from an exercise of the leg-
islative authority which he had before.”

The conclusion from this is that the Proclamation of 1763
nust be looked upon as the Constitution of Canada through-
out the whole of this period, or up till the date at which
the imperial parliament first took legislative action con-

cerning the country;' and the result is therefore reached
that government without an assembly (i. e., governnent as
it existed down till the Quebec Act), was constitutionally
invalid, all legislation by the governor and council alone
being constitutionally void. This position cannot be
affected by auny quibbling as to the exact terms of the
above mentioned instruments. It is {ruethat the words of
the Proclamation in regard to the calling of an assembly
are, "as soon as the state and circumstances of the said
colony will admit thereof,” the governor and council being
apparently left judges as to when that might be; Lut we
do not find that any contention on this point was raised in
the Grenada case, or that Lord Mansfield, (who, it will be
remembered, was astrong assertor of royal prerogative and

1The !Quebec Act (14 Geo. III, e. 83, See. 4.) practically recognizes this, in begin-

ning with the express abrogation of the Proclamation and the subsequent commissions.
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colonial subordination, and who therefore would undoubt-
edly have given full attention to any point which would
hu\tn enabled him to save the king’s authority from this
decided check), took anything but a mere passing notice of
these words. The words of the proclamation are “power
and direction to our governors:” ' and that no argument can
be founded on the substitution, (probably unintentional
and in pursuance of official forms), for these in Murray’s
commission of the phrase " power and awthority,” is shown
by an examination of the case of Nova Scotia some few
years previous,—an almost parallel case, the study of
which will I think strengthen my argument in every point.
The position of those settlers who in Nova Scotia claimed
the fulfillment of the promise of the full enjoyment of
English constitutional forms was, if anything, weaker than
in Quebec, for the fundamental proclamation under which
settlement had been invited, emanated not from the King-
in-council, but from the Board of Trade.” It promised the
prospective settlers that a civil government should be es-
tablished, "as soon as possible after their arrival, whereby
they will enjoy all the liberties, privileges and immunities
enjoyed by His Majesty's subjects in any other of the

colonies and plantations in America;” and the commission

of the governor, issued two months later, grants to him

" full power and authority, with the advice and consent of

our said council from time to time as need shall require, to

summon and call general assemblies according to
the usage of the rest of our colonies and plantations in
America.” In conjunction with such assemblies he and
the council were to have full power of legislation, granted
in precisely the same terms as are used in the commission
given to Murray. And no provision is made, as none is
made in Murray’s commission, for legislative action with-
out such an assembly. It will be noticed that the phrase

1The italicising is mine,

2March 7,1749.  See Houston, Can. Documents, Dile
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used in the proclamation above, "as soon as possible after
their arrival,” is fully as indefinite as that quoted from the
other documents, and that the determining of the possi-
bility is apparently left to the governor. In this light he
and his successor chose to understand it, and without tak-
ing any step towards an assembly proceeded to legislate
with the council alone for six years. Iinally, in 1755, the
attention of the Board of Trade was called to this state of
affairs, and it immediately submitted the validity of the
laws so enacted to the British crown lawyers, the attorney-
general at that time being the William Murray who after-
ward as Lord Mansfield delivered the judgment of 1774.
The answer was that, “the governor and council alone are
not authorized by His Majesty to make laws till there can
be an Assembly,”— an opinion which was not supported by
any arguments other than a reference to the lking's ovder
that government should be in accordance with the commis-
sion and instructions.! The Board of Trade immediately
proceeded to compel the governor (notwithstanding his as-
surances that the legislative authority of the governor and

council was not questioned in the province, and that very
great difficulties would attend the calling of an assembly),
to comply with the original promise, enjoining him more-
over to see that one of the first legislative measures of the
assembly should be the passing of an act of indemnity for
proceedings taken under the laws previously enforced.*
There is no reason to suppose that the conclusion I have
thus drawn from the highest legal opinion of the time is
affected by later instructions to the governors. To Murray
there was issued what Masc¢res calls a “private instrue-
tion,” granting to him and the council, power "to make
such rules and regulations as shall appear to be necessary
for the peace, order and good government, taking care that
nothing be passed or done that shall in any wise tend to

1 Houston, Can. Documents, p.18.
31h,, p. 17,
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affect the life, limb or liberty of the subject, or to the im-
posing any duty or taxes.” Carleton’s commission in 1768
is accompanied by general instructions, of vhich the tenth
article is to the effect that, whereas he has been directed
by the commission “that so soon as the situation and cir-
cumstances of our said province will admit thereof, you

shall, with the advice of our Council, summon and call a

General Assembly,” he is as soon as possible "to give all
possible attention to the carrying of this important object
into execution;” but that, "as it may be impossible for the
present to form such an establishment,” he is in the mean-
time to make with the council alone such rules and regula-
tions as shall be necessary, under the same restrictions as
were imposed on Murray. These instructions of course
emanated only from the executive power, and it is hardly
necessary to further contend that as such they were, ac-
cording to Lord Mansfield, of no avail against the funda-
mental instruments discussed above. So long as the diffi-
culties in the formation of an assembly were not so great
as to occasion the entire suspension of civil government,
the power of the Home executive to delegate legislative au-
thority to the colonial one had no existence, for the sim-
ple reason that the former was not itself possessed of
any such authority. Difficulties such as existed in Quebec
had Dbeen pleaded by the government in Nova Scotia
thirteen years before in an exactly parallel case; but no
attention had been paid to the plea by the Crown lawyers
or the Board of Trade.

It is manifest, therefore, that the provincial legislation
throughout this period was in toto null and void. But this
does not quite dispose of the problems involved in the
matter; for, apart from the question of the legislative
competence of the Provincial government, the most
diverse opinions have been entertained with regard to the
laws legally subsisting throughout the period. The diffi-
culty is with the civil laws only, it being universally
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acknowledged that the criminal code accompanied the
conqueror without further enactment. But it was also
contended learnedly in many quarters, and it was the main
article of faith with the English-speaking party in the
province, that the fundamental imperial documents by
which civil government had been established were adequate
to, and had resulted in, the introduction of the English
civil law, if not in toto at least in the same degree as that
in which these laws were operative in the other colonies.’
It may perhaps be contended that this was the view, not
only of the "old subjects,” but also in the early official
world, and that the legislation whose validity has been dis-
cussed above was mainly intended only to provide adminis-
tive machinery or applications for laws already established
in bulk. The fundamental acts relied on for such an estab-
lishment were the capitulation of Montreal (and of the
province), September 8th, 1760, the Treaty of Paris, Feb-
ruary, 1763, and the Imperial Proclamation of October 7,
17€3. It is necessary therefore to briefly consider these.*

The first of these documents is of a purely negative
character, Amherst replying to the demand that the Cana-
dians should continue to be governed according to the
custom of Paris and the laws and usages of the colony, by
the remark that they became subjects of the king. The

1 The prevailing ideas in regard to the position of the colonies generally as to the intro-
duction of English law, are probably expressed in Knox's Justice and Policy of the
Quebee Act, 1774, He states that English colonists take with them such statute law
only as, {(of date previous to the starting of the colony), is applicable to their circum-
stances, or such of later date as expressly mentions the colonies, The result (he con-
tinues), is that the new colony is in most cases without laws, “and the magistrates
usually adopt the usages of the neighbouring colonies, whose circumstances and situa-
tion bear a near resemblance to their own; and by the tacit consent of the people to
their fitness they acquire the authority of laws: and things are conducted upon this
(though somewhat arbitrary) footing, until a legislature is formed; and then the laws
of the other colonies are taken as models; and with such alterations as eircumstances
render necessary, they are enacted the laws of the new colony.” Itis interesting to note
that Knox adds that this was the procedure in Quebee, the old laws of the colony being
adopted till the legislature could make new ones, If he refers to actual use this is prac-
tically correct; but by no means so with regard to the actual legislative steps taken in
formal enactment. Sce below, chapter V, with regard to the provinee of Grenada.

4The pertinent parts are reprinted carefully in Houston, Can. Docwments, pp. 32-74.
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only bearing of the Treaty of Paris on the matter is an in-
direct one, Mastres contending that the phrase with regard
to the toleration of the Catholic religion, "as far as the
laws of Great Britain permit,” shows that it was the British
intention that these laws should be the fundamental rule
of government in the province. The infentions of the crown
are to be cousidered presently; meanwhile it may be con-
cluded that the Treaty of Paris, except with regard to the
criminal law, does not affect the legal point; unless indeed
it be considered necessary to combat the opinion that con-
quest and cession ipso jucto make at once legal in the
conquered territory all the laws of the conqueror. But it
should be enoughon this point simply to refer again to the
opinion of Lord Mansfield (stated by him as a "maxim,”
the “justice and antiquity " of which were "“incontrovert-
able "), that "the laws of a conquered country continue in
force till they are altered by the conqueror.”' The remain-
mg question then is this. Assuming as Lord Mansfield
does, that the king had up till the publication of the Procla-
mation of 1763 possessed general legislative power within
the limits of (he constitution, were the English civil laws
introduced into Canada by that proclamation?

The proclamation declares that the king has by letters
patent under the greay seal (i. e., by the governor's com-
mission), " given express power and direction” to the gov-
ernor to summon an assembly as soon as possible, in the
same manner as in the other royal provinces; that he has
granted to the governor, council and assembly, when thus
brought together, power, “to make constitute and ordain
laws, statutes and ordinances . . . as near as may be
agreeable to the Laws of England, and under such regula-

1In Grenada judgment. See also his letter to Grenville, December , Grenville’s

Correspondence, IIL, 476, Also reports of erown lawyers on Canada, 1766, There seems

no need of further discussing this; the curious are referved further to Blackstone, T, 107;
Clark, Colonial Leaw, p. 4; Bowyer, Universal Public Law,e. 163 Burge, Commentaries
on Colonial Laws, I, 31; Halleck, International Loaw, p, 8245 Lower Canada Jurist,
II, App. 1. For these references I am indebted mainly to Laveau, I{ist. Droit. Can.
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tions and restrictions as are used in the other colonies:"
and that in the meantime “all persons inhabiting in or re-
sorting to our said colonies may confide in our Royal Pro-
tection for the enjoyment of the benetfiv of the laws of
England.” To which end power has been given to the
governor and council to establish courts of justice " for the
hearing and determining all causes as well ceriminal as
civil, according to law and equity, and as near as may be
agreeable to the laws of England.” The first part of this
gives a power the conditions of the exercise of which were
never realized, and which thus has no bearing on the
prsent question; but the second part, which claims to
provide for the temporary non-realization of these condi-
tions, and which directs the use of the laws of England " as
near as may be " while at the same time giving no author-
ity to the proviccial government directly to enact these
laws, would certainly seem to have been cousidered by its
authors at least as in itself sufticient to some extent for
their legalization or introduction. But even this would
appear not to have heen the case. In response to an in-
(iui]'y from Carleton concerning the putting into force in
Quebec of some English commercial law, the Earl of Hills-
borough, then secretary of state, replies (March 6, 176§&),
that as one of those who had drawn up the Proclamation
of 1763,' he could state "that it had never entered into our
idea to overturn the laws and customs of Canada in regard
to property, but that justice should be administered agree-
ably to them, according to the modes of administering
justice . . . in this Kingdom;" adding on the point in
question, that "it is impossible to conceive that it could
ever be His Majesty's intention, signified either by the
Proclamation or by the Ordinance for the establishment of
Courts of Judicature, to extend laws of that particular and

1 He was then President of the Board of Trade. Horace Walpole refers to him at an

earlier period as “‘a young man of great honour and merit;"” bat his snbsequent career

shows that he possessed little judgment or moderation,

1 & &~ o
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municipal nature to the colony, even if the intention had
been to have overturned the customs of Canada."' A
further official indication of the intent of the proclamation
is found, nearer the time of issue, in the report of the
crown lawyers, April, 1766, on the legal condition of the
province. This, after strongly advising that the local
usages be left undisturbed, states as one of the main sources
of disorder in the proviace, the alarm taken at the procla-
mation of 1783, “as if it were the Royal intention, by the
judges and officers in that country, at once to abolish all
the usages and customs of Canada with the rough hand of
a conqueror rather than in the true spirit of a lawful
sovereign.”’ Whatever this may imply it certainly refers
to the Proclamation, not as introductive of any law or
legal principle, but as at the most merely indicating an in-
tention, to be more or less gently and gradually caried out.
Finally Attorney-General Thurlow, in the Quebec Act de-
bates 1774, refers to the document as a crude production,
which “certainly gave no ovder whatever with respect to
the Constitution of Canada,” and asserts that it is an un-
heard-of and absurd tyranny to regard it “as importing
English laws into a country already settled and habitually
governed by other laws.” “This proclamation e
was not addressed to the Canadians; . . . I would ask
from what expression it is, that either the Canadians can
discover or English lawyers advance, that the laws of Can-
ada were all absolutely repealed and that a new system of
justice, as well as a new system of constitution, was by
that instrument introduced."®

Authoritative legul and official statements therefore sup-
port the lay judgment in the opinion that the general and
vague expressions of the proclamation could not be taken
as adequate to the overturning in whole or part of the

1Can. Arch., Q. 5-1, p. 344,
28mith, IHistoiy of Canada, II, 27,

3Cavendish, Report, pp. 24-37.
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ancient system cf civil law, and the express introduction
of English, either common or statute. The province could
not ke regarded in the light of a new colony, into which
the settlers brought with them a certain part of the
common law of the parent state; and hence it would seem
that the introduction of common law could not be effected
any more easily than that of statute. As to statute law,
public promulgation has always becn essential to validity;
but no puklication of any portion of that law was ever ex-
pressly made in the province.’

This discussion belongs, however, rather to the reaim of
legal theory than to that of practical constitutional investi-
gation. For the validity of the legislation in question re-
mained unchaltenged either in the province or at home, and
no hint of an indemnity for the acts committed thereunder
is to be found in any of the discussions connected with the
Quebec Act. We have official references now and then to
individual ordinances as overstepping the legislative au-
thority, and a fev are disallowed by the honie government
apparently on this ground; but no general objection seems
to have been made then or at any time thereafter to the
exercise of the legislative power. Nor, stranger still, have
modern writers on this period, even those occupying a
legal standpoint, taken adequate note of these funda-
mental considerations; a neglect which must be my excuse
for the extent to w}n(h I have gone into 111(‘111

'Itis to h. noticed in lln connection tlm'. llu goner: \l supposition among the English
sod,

not on the proclamation alone, but mainly on the ordinance of September 17, 1764 ; the

in the province in the earlier years, as to the introduction of English law, was be

inference being that this ordinance was considered neecessary to the completing or en-
forcing of the work of the proclamation, Carleton writes to Shelburne, Decomber 24,
1767, that the whole Freneh constitution and system of law and custom “in one hour we

overturned by the Orvdinance, . . . and laws ill-adapted to the genius of the Can

adians . . . unknown and unpublished, were introduced in their stoad.” It has
been shown above, however, that this enactment was necessarily null and veid, as an
overstepping of the power of the legislator. See Larveauw, Hist. Droit, Can., 11, 39-53
for discussion of this matter,
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B.  General Administration,

It is of course not possible here to enter into any inves-
tigation of the constitutional functions at this period of
colonial administrations in general, or of this one in par-
ticular. My object is simply to indicate generally the
lines and limits of practical conduct, with special reference
to the peculiar conditions of the province. Such a state-
ment must be taken in clese conjunction with the investi-
gation of general policy to which the succeeding chapter
is devoted, and especially with the analysisof Commissions
and Instructiors there attempted.

Murray’s commission as governor (1764), invested him,
apart from the Council, with the following powers and
duties:

a. Keeping and using the public seal.

b. Administering required oaths to all other public
functionaries.

c. A negative voice in both council and assembly and
the power of adjourning, proroguing or dissolving the
latter.

d. Appointment of ecclesiastical ofticers.

e. Pardoning or reprieving of legal offenders, so far as
that power was delegated to colonial cfticials.

f. Certain military powers in time of war.

These seem to be the usual powers, and we need not
delay on them, except to notice that the military authority
granted Murray was purely a militia one (that is to say, of
tae extent usually granted), notwithstanding the fact that
he represented with some force' the necessity of a different
regulation on account of the peculiar position of Quebec.
The representation was of avail later, for the supreme
military command in the province (i. e., over the regular
troops on all occasions, as well as over emergency forces
in time of war), was practically joined to the civil in 1766,

1 To Halifax, October 15, 1764, (Can, Arch., Q. 2, p. 208.)
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and formally so in 1770. Other changes were made later
in the position of the governor, concerning which it is
necessary to here make only the general statement that,
with the military modification, -the result was to place the
English governor much more nearly in the place occupied
by the old French one.

In regard to the courcil apart from the governor, and
the relation between it and him, I find that during the
most of the period, the conditions (defined in the gov-
ernor’s Instructions), were practically identical with the
contemporary ones in the older crown colonies.” The
phrase used constantly in regard to the relations between
the council and the governor in the carrying on of joint
duties, requires the governor to act with its “advice and
consent.” This position of the council is defined by
Masctres as one of "advice and control;” but how far the
element of control really entered depended largely of course
on circumstances and individuals. How far it could be
eliminated under a strong hard may be conjectured from
the fact that the governor was by hiscommission generally,
if not always, invested with an unlimited veto power on
all legislation, and that the carrying out of executive
meastres rested almost entirely with him. IHe had, more-
over, on what he might choose to regard as emergencies,
power of suspension from the council; besides being in the
province the dispensor of general governmental favours,
and in most cases the only effectual medium of access to

the home administration.” An examination of the council

tions to Sir H. Moore, governor of New York, issued November

Or for the Province of (Georgia, about the same time. The latter province, in itslate

establishment as a erown ecolony, and the presence on its borders of far-reaching tribes

of Indians, a souree at once of danger and of profit, occupied in the southern system of
colonies a position analazous to that of Quebec in the northern.

2 How ineffective the “control” of the council practically proved in Qnebec is tacitly
acknowledged by Maséres himezeif in his later recommendations of such changes in
formation and maintenance as would protect it against the governor. 1In a close exam”

ination of the council records throughout the period, I have discovered only one instanco

where the official language (and I am not unmindful of the untrustworthiness in such
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records leaves with us the impression on the whole of a
body so docile as to present no obstacle to the will of such
a man as Carleton. Abridged as the latter’'s power really
was, he was able to rule more autocratically than even Mur-
ray. But that this was not the intention of the home au-
thorities may be conjectured from the changes in his in-
structions; and we shall see later how after the Quebec Act
a more decisive intervention was made in favour of the
council.

The council had no stated times or conditions of meeting,
the available members being apparently called together as
occasion arose. The full list comprised twelve names, and
the personnel was subject to constant change, only three of
the original dozen remaining in the province at the close
of the period. Temporary appointments had to be con-
stantly made, and June 22, 1773, the lieutenant-governor
writes that no meetings had been held for the last three
months of 1772 for want of a quorum. During the admin-
istration of Muarray we have no details of the council pro-
ceedings. T'his seems due to neglect on the part of the
colonial office in not requiring reports;' for references else-
where leave no doubt as to the fact of meetings or the
keeping of minutes. The first full report is in 1766, and

connections of official wordings), supports the theory as to the power of the council : and
in that instance, if control were really exercised, it can be shown to have been most
probably caused by exceptional eircumstances, Carleton’s attitude toward his couneil
may be judged from his assertion of practical independence soon after his arrival, in re-
gard to aninstance where he had expressly convened only a portion of it, And it isto be
remarked that his conduet on that oceasion was not censured by the home authorities.
(See Can, Arch,, Q. 3, pp. 209-70,) A few months later he dismissed two of the council on
his sole authority, His representation of this matter also proved satisfactory to the
home government, which paid no attention to the plea of the aggrieved members, that
“the independenee of His Majesty's council, not only of Quebee, but in every other
province, secems interested in this event.,” (Can. Arch., Q. 4, p. 40; pp. 108-239, 247.) This
is the only instance of the dismissal of councillors mot with, Murray’s relations with
his advizors scem to hiave been amicable throughont,

' A noglect which I have frequently noted, and which I shall emphasize elsewhere as
steadily marking the home administration with regard to Canada down almost to the
Quebee Act,
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from this time down we have regular accounts of proceed-
ings.'

In comparing the English council down to the Quebec
Act with the council under the French régime, we find at
first sight a close resemblance in composition. The French
council in the last stage of its development, (i.e., from the
beginning of the 18th century), consisted, Leside the gov-
ernor, intendant, and bishop, of the same number of ordin-
ary councillors (12), appointed, and apparently removable,
in the same way. If we regard the English governor as
representing the bishop, and the English chief justice and
governor as dividing between them most of the functions

f the intendant, (not indeed a very accurate supposition),
we may look upon the councils as practically identical in
composition. DBut in considering the respective spheres of
action, we discover very notable differences; differences
which for the general purposes of government made the
English council a very much more important body. In re-
gard to legislative functions the French council had power
only in cases not provided for by the established Coutwme
de Paris, the royal edicts, or the ordinances of the intendant
(the last especially affecting all parts of the life of the peo-
ple); while inordinary executive work its powers were again
much narrowed by the great range of the same official, whose
prerogatives were always jealously defended and exercised.
On the other hand, in judicial matters the French council
seems to have had a much wider sphere than the English,
and to have acted within it much more constantly and
vigorously. So much so indeed that there can be little
doubt that it was intended finally to be restricted, so far as
the peculiar circumstances of the colony should render ad.

1 No definite instructions are found as occasioning this change, and it would seem
that none such are to be found contomporaneously in regard to the other colonies.
Carleton had doubtless, however, veceived directions of some kind before entering on
the government, and the S0th Article of his Instructions of 1768 require him, “upon all
occasions to send untous ., . . a particular account of all your proceedings and of
the conditions of affairs within your government.,” This direc’ion does not appear

in the instructions of 1775 or 1778, though full minutes continued to be sent.
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visable, to much the same sphere of activity as that
allowed to the old parliaments of France. Within these
limits it seems to have been a much more vigorous, though
much less harmonious body than the English council,
either of Quebec or of the older colonies. It met weekly,
worked with dispatch, and made its influence daily felt in
every part of the province. It was by no means under the
control of the governor, and was always split up into two,
and not unfrequently into three, factions; a want of har-
mony, however, which does not seem to have seriously
affected the satisfactory execution of its main work.

In considering the actual legislation of the period we find
the more important ordinances to be about forty in number,
of which more than one-half were passed under Murray's
administration, or in the first two years. The main sub-
jects treated are as follows: The judiciary (9 ordinances);
the currency (3); regulation of retail trade, including
markets (14); relations of debtors and creditors (3); police
regulations (3): registering of lands, ete. (1): highways (1);
protection against fire (3). Measures of an exceptional
character provided for the ratifying of the decrees of the
courts of justice during the preceding military period, pre-
vented anyone leaving the province without a government
pass, forbade the selling of liquor to the Indians, made
temporary provision for billetting troops in private houses,
and imposed a fine for being more than three months ab-
sent from public worship. Much of the commercial legis-
lation is decidedly paternal in tone. The ordinances of the
first part of the period are as might be expected somewhat
carelessly drawn. One has an ex post facto clause; another
mixes together in the same enactment two apparently
utterly unrelated regulations; a third describes and pro-
hibits a serious offence without stating any penalty. In most
cases fines are the only punishment, but in three ordinances
(which are not noticed as repealed, and were therefore evi-
dently considered as law through the whole period), the

o
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penalties include imprisonment up to one month, though
the instructions debarred provincial legislation from affect-
ing the liberty of the subject In three others (two of
which were disallowed, apparently on this ground), con-
viction could be secured by the oath of an informer, who
got half the fine. It is evident, in short, that the ap-
prentice work of the council was not guided by any par-
ticular directions from home. Such directions were,
however, issued to Carleton in 1768, and the legislation we
have subsequently is apparently devoid of such objection-
able features. The minutes of council show the ordinances
to have been iramed with very considerable care and delib-
eration,’ following the lines of English parliamentary
practice. In most cases, however, the number of council-
lors present is merely a quorum or less than cne-half the
w! sle.? The ordinances seem¥ from the beginning to have
been published in both French and English, but it was not
till 1768 that the prior submission of the French translation
to the inspection of the council was made necessary before
publication. As to the occasion and manner of the initia-
tion of legislation we have few particulars; but in one in-
stance (February 16, 1768), we find an ordinance called
forth by the submission to the council through the chief
justice (an ex-officio member of it), of a presentment of the
grand jury in the supreme court; while in another case
(April 24, 1769), it seems to have been occasioned simply
by the representation of a Quebec magistrate.” Petitions
were no doubt very frequently the basis of action. The

18ee (e, g.) the procedure in the case of the ordinance of February 1, 1770, for the re-
form of the judiciary. Atacouncil meeting of August 18, 1769, a committec is appointed
to report concerning complaints on the subject, The report appears September 14, and
on being approved, the attorney general is ordered to prepare an ordinance embodying
its recommendations, The draft of this is submitted at the next meeting (January 10,
1770), is referred to a committee, and returned by it February 1st, with an amendment,
The amended ordinauce is ordered to be translated into French, and on the translation
being approved of at the next meeting. (February 14), the two versions are ordered to be
immediately promulgated.

2 The Quebec Act ordered that legisiation should require a mejority,

3 See Can, Arch., Q. Minutes of council of above dates,
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manner of publishing ordinances was at first by public
reading in the towns on beat of drum, .ullowed by printing
in the Quebec Guazette. A few months later this was sup-
plemented by an order that all curcés should read to their
congregation after Sunday services all government meas-
ures so published.

The multifarious forms of the council’'s executive activity
can be as easily imagined as they would be tedious to
enumerate. Its main and regular functions were the grant-
ing of lands, the establishment and maintenance of means
of communication, the regulation of trade and manufactures,
the appointment and supervision of judicial and local offi-
cials, the examination of public accounts, and the consider-
ation of complaints against public officers. It acted in
important matters by means of committees and much of its
time was expended in the examination of petitions.
General measures, aside from ordinances, were known as
Proclamations or Advertisements, and seem at times to
encroach on the properly legislative sphere; at least it is
difficult to see the distinction between matters provided for
in some of them and other matters which were clothed
with the dignity of an ordinance.'

The judicial functions of the governor and council, (regu-
lated by the governor’'s instructions), were the ordinary
ones of the supreme colonial court of appeal, and do not
require close discussion. I have spoken above of the cor-
responding powers of the French council as being very
similarly exercised, but, through the greater range of
appeal, as much more closely and constantly touching
the people, even making allcwance for the fact that the
English council was not hampered by a parallel jurisdic-
tion such as that of the intendant. The instances of judi-
cial action on the part of the latter at any part of the

INoneof these instruments appear after 1768, Many of them were simply the re-issue
nnder the colonial seal, of general or special acts of the home executive,
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period are few in number,' therve being none under Muzray’s
administration. Notwithstanding one dubious incident,?
the council’'s judicial activity seems to have been beneficial.
Its application of English constitutional principles, and
the thoroughly English spirit of its procedure, are illus-
trated by a case in 1767 which seems at first sight a direct
overstepping of its jurisdiction.” But that it was not given
to vexatious or illegal irnterference with the courts is
shown not only by the rarity of such cases, but also by the
record of a couple of instances in which appeals were dis-
missed as not cognizable. Nevertheless, a general over-
sight seems to have been kept on the judiciary, especially
in its lower stages. As a striking illustration we may
notice here the action taken on receipt of well founded
complaints against many of the justices of the peace of the
District of Mcntreal in 1769,— complaints which a few
months later were more fully met by an ordinance greatly
curtailing the power of the justices.* In the meantime,
and almost immediately on receipt of the complaints, a cir-
cular letter was addressed to the offending magistrates, in
which the conduct complained cof was censured in the
strongest terms, and particular directions were given as to
the method of amendment.

C.  Judiciary. Civil Service.

The commission issued to Gov. Murray in 1763 granted
him power, in conjunction with the council, “ to erect,

1This is mainly due of course to the restriction of civil appeals to cases involving a
high money value (£300).

3This was a case of the reversion by tha council of a judgment of the court of common
pleas. Appealed to the crown, (the only such appeal of the period), the Privy Counecil
decided, (after a delay of four years), to uphold the original court. But to the conse-
quent order the provineial council seems to have paid slight attention; for in 1774 we find
an apparently well-founded complaint to Dartmouth from the original appellant in the
case, to the effect that though the decision of the Privy Council had been transmitted to
Quebec, the governor and council had taken advantage of a technical difficulty to refuse
all reparation. The case seems from first to last a reversion and denial of justice. (See
Can. Arch., Q. 10, pp. 94-104).

3 See Can, Arch., Q. 4, p. 230.

4 See full details in Rep. Can., Areh., 1890, p. xvii, and following,
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constitute and establish such and so many courts of judi-
cature and public justice” as should be found necessary,
these courts being declared by the previous proclamation
of October, 1763, to be for the "hearing and determining
all causes as well criminal as civil according to law and
equity, and as near as may be agreeable to the laws of Eng-
land.” The institution of the judiciary in accordance with
the powers then given was through the provincial ordi-
nance of September 17, 1764, which remained for the most
part the basis of the administration of justice throughout
the whole of the period. Its main provisions were:

1st. Establishment of a superior court, or Court of King'’s
Bench, presided over by a Chief Justice, " with power and
authority to hear and determine all criminal and -civil
causes agreeable to the laws of England and to the Ordi-
nances of the Province.” To sit twice a year at Quebec,
with the addition of a court of assize and general goal de-
livery once a year at Montreal and Three Rivers. Appeal
could be made to governor and council.

2nd. Establishment of a Court of Common Pleas, to de-
termine all cases concerning property above value of £10,
with appeal to King’s Bench concerning £20 or upwards,
and to council directly for £300 or more. The judges “to
determine agreeably to equity, having regard nevertheless
to the laws of England, as far as the circumstances and
present situation of things will admit, until such time as
proper ordinances for the information of the people can be
established by the government and council agreeable to the
laws of England:"” but “the French laws and customs to
be allowed and admitted in all causes where the cause of
action arose before October 1, 1764."

3rd. Establishment of justices of the peace in the dif-
ferent districts, with power to each in his own district “to
hear and finally determine in all causes and matters of
property” not exceeding £5, and to any two to do the same
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up to £10. Three were to be a quorum, with power of
holding quarter sessions and determining up to £30, with
appeal to the King's Bench, while two of the body were to
sit weekly in rotation ir the towns of Quebec and Montreal.

I have elsewhere spoken of the marked English charac-
ter of this ordinance and of the manner in which it was
received in the province.'! There are no traces of refer-
ence to the old French judiciary, and apparently the only
indications that the legislators were aware that the com-
munity for which they were legislating was not an English
one, are the concessions as to the use of French proced-
ure and law in causes begun before October 1, 1764,* the
admission of French Canadians to juries in the King's
Bench, (apparently not in the Common Pleas), and the ad-
mission of Canadian lawyers to practice in the Common
Pleas, (apparently not in the King’s Bench). I shall else-
where detail the extension of these privileges by instruc-
tions from home; instructions which it will be remembered
did not come into effect during Murray's administration.
The only other judiciary enactment of importance under
Murray is an ordinance of March 9, 1765, by which all
juries were directed to be in future summoned from the
province at large without regard to the vicinage of the
action or crime. This remarkable interference with one
of the fundamental principles of the jury system seems to
have been occasioned by temporary circumstances, and was
remedied by Carleton very soon after his arrival in the
province.”

1To what a lJarge extent the legislators believed that they were introducing English

law by this ordinance is shown by the amending one of November 6 following. For lator
opinions as to it, see Carleton, December 24, 1767, (Can, Arch., Q. 5-1, p. 316), and Reports
of the Board of Trade, 1765, 1766, (Can. Arch., Q.3, pp. 53, 171.) See also above, p. 336 note.

2 See also ordinance of November 6, 1764, for “‘quieting people in their possessions,”

3Ordinance of January 27, 1766, This ordinance was approved. It should be consid-
ered in connection with that interference with the jury system in Massachusetts, which
called forth the protest of the Massachusetts assembly July 8, 1769, against measures by
which ““ the inestimable privilege of being tried by a jury fro:a the vicinage . . . will
be taken away from the party accused.” (4 Amer. Arech., L., 24.)
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The instructions to Carleton of 1768 imply no change with
reference to the judiciary, and taken literally would indeed
intimate an intention of remaining closely by the English
law and procedure. But that this was due simply to the
careless following of old official forms is shown by later
transactions. For not only was such an idea disregarded by
the governor in his general policy, but the first important
judiciary ordinance of his administration (February 1, 1770),
is a direct abandoning of English institutions and a very
considerable step toward the adoption of French. The
ordinance was occasioned by that oppressive conduct on
the part of justices of the peace in the district of Mont-
real which has been already mentioned, and had been pre-
pared after an investigation by a committee of the council
with the Chief Justice at its head, and an attempt to remedy
matters by a letter of censure to the offending justices.
THere seems no reason to doubt the necessity and justice
of the ordinance.! That of 1764 had given to the justices a
power of final determination in matters of property far ex-
ceeding that ever exercised by similar magistrates in Eng-
land (who, as the committee of council pointed out, were
of a much more influential and disinterested class); and
even this large power had been by some constantly over-
stepped and exercised in a most wantonly oppressive
manner. Accordingly all jurisdiction (either singly or
joirtly), in matters of private property was now taken
away and mainly transferred to the Common Pleas, the sit-
tings of which were greatly extended and for which in
such cases a definite line of procedure was laid down. The
ordinance is also marked (as the old subjects complained),
by the discretionary power granted to the judges. This,
and the provision that the new jurisdiction given to the
common pleas could be exercised by one judge (acting evi-
dently in a summary manner), together with the prohibi-
tion of imprisonment and sale of lands in cases of debt,

18ee Rep. Can. Arch., 1890, pp. xvii-xx, 1-9,







¥ /0
:.s,,va&v %\§ \\\ // &
¥, 7 N ) Y //\ .»«%4 A2
/0\\\ N4 A/%.w,/ »wqﬁ &
X'y, ¢ \
N X 4 & &
A W ¥, &
\ 4 ¢
r
=L EPEE
A X _ =
25 S A
Avnm ELEEFEPPP] =i
5= 2l =l &l
< n _— e =
=g




\\_
//./Q

& &
//e/i/ 56
S
g |

v



348 BULLETIN OF THE UNIVERSITY OF WISCONSIN,

are distinctly French features, and marlk the measure as a
considerable step towards the restoration of French pro-
cedure in civil matters. That this was intended is shown
by Carleton’s explanation when transmitting it home; he
says plainly that its aims were the "reducing the justices
of the peace to nearly the same power they have in Eng-
land,” and the “reviving part of the ancient mode of ad-
ministering justice in the Province.”"' And that it was so
regarded by the general public is evident from the vigor-
ous and numerously signed memorijals against it from the
merchants of Quebec and Montreal; representations which
cannot be disposed of, as Carleton tries to do, as merely the
angry and hungry voeice of the dispossessed justices.? For
the objections raised are not against the depriving of these
justices of their ill-used power, but against the unusual
and inadequate character, (in the opinion of the memorial-
ists), of the substituted procedure. The ordinance was
approved by the home government without delay and with-
out any remark on its inconsistency with the instructions
of 1768. It was a fitting prelude to that article of the
Quebec Act which enacted that “in all matters of contro-
versy relative to property and civil right, resort shall be
had to the laws of Canada as the rule for the decision of
the same.” *

I have discussed elsewhere the questions connected with
the dispute regarding the validity in the province of French

1Can, Arch., Q. 7, pp. 7,89, For ordinance see p. 12, and for British memorials, p. 95.

21t is to be repeated that the English party had protested strongly in 1764 against the
great powers now taken from the justices.

3 It should be noted that the only complaints that appear throughout the period on the
part of the French Canadians with regard to the administration of justice, (apartfrom
the matter of fees), are those remedied by this Ordinance. And the justices whoste acts
are complained of had not only been entrusted with powers greater than English law
granted in the mother country, but had abused even these. No argument, therefore, can
be drawn from the matter to show that the Capadians here displayed hostility to Eng-
lish law or judicial methods. Butit mustof course be conceded that the incident could
not h_ve had a favorable effect upon them; the effect probably was to confirm and con-
tinue the avoidance of the courts. The abuse had been fully removed, it should be
olearly noted however, four years before the Quebec Act.
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and English law; and it is well to bring here the considera-
tion of the more practical and even more obscure problem
as to the laws actually used throughout the period. This
is one of the most important of the questions connected
with the introduction of English institutions; and it be-
comes of even more immediate interest from the standpoint
of the policy and effects of the Quebec Act. One of the
main bases of both the arguments for and the later oft-
expressed approval of that measure, was the belief that
the establishment thereby of the French civil law and pro-
cedure, as relieving the French Canadians from the griev-
ious oppression of a foreign code, would be and was most
effective in so inspiring them with gratitude as to keep
them loyal to the British connection. We shall see later
that they were not loyal; we have now to consider whether
the Quebec Act could really be expected to have the effect
attributed to it. And so far as the present matter is con-
cerned, it will be found that the French Canadians were
not suffering from legal oppression in any sense, and that
therefore they could not and did not experience with the
Quebec Act any sudden or marked relief. Gratitude, or an
enlightened view of self-interest in connection with the
measure influenced only classes and individuals who did
not need the additional reason for preferring the imperial
to the revolutionary connection; the mass of the people
perceived no such change of conditions as to form an off-
set to other very clearly discerned and most unpopular
parts of the enactment.

That this is a totally different enquiry from the previous
one as to legal validity we very soon discover. For aslight
investigation shows that neither the governmental nor the
popular opinions (at least among the "old subjects "), as ¢
the laws which were strictly valid, very much affected the
action of the great body of litigants, and that throughout
the period the administration of civil justice was in a state
of compromise and (from the legal standpoint), hopeless con-
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fusion. Even the governmental opinion and practice on the
point were sadly at variance, especially in the latter part of
the period. Neither Murray nor his advisers seem to have
been troubled with any doubts as to the validity in the
province of all Euglish common and much English statute
law, or of their own legislative competence, within certain
limits as to penalties, to further apply that law to any ex-
tent that might seem desirable. Whether they considered
themselves, in the various specific ordinances, to be mak-
ing English law valid by express enactment of it, or to be
merely regulating the machinery by which the law, already
in force through the fundamental documents on which the
civil government rested, was to be put in operation, is not
a matter of importance; I need ouly refer again to the
language of the ordinance of September 17, 1764, in regard
to the legal principles which were to guide the courts.!
These provisions remained in force throughout the whole
period, legally affected only by the slight compromises
shortly to be mentioned; for even the ordinance of 1770,
which was intended radically to amend that of 1764, and
which was passed by a governor and council fully con-
vinced that French civil law was about to be re-established,
and fully in sympathy with the movement, makes no at-
tempt whatever to anticipate events. And it is also to be
noticed that up to 1770 the justices of the peace had
authority to exercise the very large civil power which it
was the object of that ordinance to take from them, accord-
ing to a form of commission unmistakably based on the
English law, directing the recipient to wct ' according to
the laws and customsof England, or form cf the ordinances
and statutes of England, and of our Province of Quebec.” ?

Even in these commissions, however, there are indications
of that policy of compromise and withdrawal in regard to
English law which was one of the guiding principles of

1See above, p. 345,
2 8ee Maséres, Commissions, pp. 135-8.
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Carleton’s executive administration; it is further manifest in
many ways that Murray had also pursued this policy more
or less from the very first. We find in the fundamental
judiciary ordinance of 1764 provision made that in the
court of Common Pleas the French laws and customs shall
be admitted in all causes between French Canadians “ where
the cause of action arose before October 1, 1764;" and in
an amending ordinance a few weeks later, entitled “ An
Ordinance for quieting people in their possessions,” it is
ordained that until August 10, 1765, the tenures of lands
granted before the conquest and all rights of inheritance
in the same, should remain as they had been under the
French " unless they shall be altered by some declared and
positive law.” No such law was ever enacted, and thus it
will be seen that even for those who maintained the valid-
ity of the provincial legislation, the legal side of the posi-
tion assumed a very confusing and indefinite aspect.! Cer-
tainly the popular opinions as to the bounds of valid law
were of the most diverse and clashing forms, and the in-
definiteness and perplexity thus created was one of the
chief grievances of the period. The confusion of opinion
and practice on these points is referred to by Thurlow in
the Quebec Act debates as beyond all description; another
speaker asserts that this confusion had never been so great
as at that time (1774). Lord Lyttleton in his " Letter to
the Earl of Chatham on the Quebec Bill,” (1774), draws a
striking picture of the almost anarchical state of things in
the province,— a picture which is of interest mainly as
showing how matters were presented to the English
public.” For that it must be a greatly exaggerated one is

1See Carleten’s evidence, 1774, as to the confusion in laws of property. (Cavendish,
Report.)

2 Which is to be expected from the increasing divergence between the practice and
policy of government and its constitutional and legal bases of action.

? The letter is in defense of the Bill. It asserts thatin Canada “ the French iaws pre-
vailed alone till 1764, when the English laws got a footing. The governors and officers of
justice [were] always doubtful which to take for their guide, sometimes preferring the
English, sometimes the French laws, as each seemed applicable to the case before them.
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shown by several reflections It was 1 the first place the
interest of the government party, as upholding the Quebec
Act, to give a strong impression of the bad state of things
in Canada; the opposition on the other hand denied the
state of chaos represented. It will be remembered, more-
over, that a state of things which to lawyers in England,
acquainted only with the imperfect and contradictory docu-
ments on which government had been constituted, and with
the complaints of partisans, might seem confused and
dangerous to the last degree, in the peculiar state of
Canada was not likely to prove so fatal. The condition of
things here described woula seem certain to paralyse all
energy and prevent all progress in the province; but we
do not find in fact these results. Industry and enterprise
were undoubtedly much hampered; but yet the only de-
partment of commerce that did not largely increase was the
fur trade, and this was injured and impeded not so much
by the confusion of law that prevailed in Quebec as by the
want of all law in the regions outside its jurisdiction.

How then was the province preserved from the natural
consequences of the confusion and uncertainty that cer-
tainly did exist? Partly from the fact that on the basis of
a compromise system initiated by the government itself,
and more than connived at in the courts, litigation con-
tinued to be conducted chiefly according to the old laws;
mainly perhaps because the mass of the people resorted
but slightly to the established courts. I have shown above
that during the military period the French law and
customs seem to have been closely followed wherever they
could be discovered. A close study of the later period
leads to the conviction that, in at least all matters affect-
ing private property (i. e., in almost all the matters in re-

One year a proclamation, another year an instruction to a governor, another year a local
ordinance, changed the principle and varied the course of their judiciary proceedings.
In this fluctuation no man knew by what right he could take or give, inherit or convey,
property ; or by what mode or rule he could bring his right to a trial.” (Pamphlets, Can.
Archives, Vol. 62)
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gard to which nine-tenths of the people wonld be likely to
come into contact with the administration of civil justice),
these laws and customs continued to be given validity even
in the highest courts. Under the fundamental ordinances
quoted above, such validity could not be denied in a large
number of cases. In all cases, moreover, a large discre-
tionary power could be used in the court of Common Pleas
through a liberal interpretation of the clauses directing its
action; and much scattered evidence could be brought for-
ward to show that the law administered in this court was
French law wherever the use of English would have
seemed to work injustice. In regard to the courtof Xing’s
Bench, which was supposed to be adhering to English law
with special closeness and to be bound to reverse appealed
judgments founded on any other, we have the direct evi-
dence of Chief Justice Hey before the Commons in 1774,
that in all suits respecting property Canadian law and
customs had been fully admitted by him, and that juries in
the court had always been in the habit of regarding these
customs as fully as juries in England regarded English
ones. Further, that in appeal cases, (to which the court
was practically confined), he had always determined by the
rules on which the case had been originally decided. In
what seems without doubt to be his report on the judica-
ture in 1769,' after stating the legal changes that had been
worked by the supposed introduction of English law in
1764, he adds that " these things have not yet been prac-
ticed,"— a statement which would seem to refer to the
whole judicial administration. Maseres testifies in 1774
that no inconvenience has as yet been occasioned in the
province by the English laws so far as they had been ex-
perienced through the decision of the courts; adding that
if these had been enforced in regard to landed property
great uneasiness and confusion would doubtless have re-

1 Anonymous paper in Lower Canada Jurist, Vol L
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sulted. This statement is in support of the more explicit
assertion in his report ¢f 1769, that in the main with re-
gard to landed property the Canadians had universally
adhered to their former laws and customs. Thereisno re-
liable evidence to be set over against these statements,
made by men who for years had been intimately connected
with the administration of justice, and who had kept
up their relations with the province during the whole
period; we must conclude therefore that outside of strictly
commercial matters even the litigious among the Krench
Canadians were little if at all affected by English law,
That law was used of course in all matters confined to the
old subjects. With regard to suits between litigants of
different nationalities it seems safe to assert that Canadian
land law and customs were given full validity,—a course
which would commend itself even to the English party
after the reversion in 1770 to the French methods of
tenure. In commercial matters on theother hand the Eng-
lish law seems to have obtained without much demur; but
there is no reason to suppose that there was here any such
divergence of principle as to introduce many disagreeable
changes.

But, apart from the courts, it is evidentthat the question
of codes was not a burning one among the people at large,
for the reason that the main body had very little to do
with the administration of justice, civilor criminal.' Carle-

ton writes to Shelbourne December 24, 1767,* that “The

people notwithstanding® continue to regulate their tran-
sactions by the ancient laws, tho’ unknown and unauthor-
ized in the Supreme Courts, where most of their transactions
would be declared invalid.” He adds that he has met only

1 Carleton testified before the House of Commons in 1774 that there were very few
trials for offences on the part of the common people.

2(Can. Arch., Q. 5-1, p. 316,

8That is, of the use or establishment of English law in the courts. Carleton is writing
at the end of the period during which the Anglo-legal movement had been freshest and
strongest, and the last part of the statement is shown above to be incorrect.
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one Canadian "who sees the great revolution [i. e., in law]
in its full influence.” This evidently means that the Cana-
dians kept clear of the courts, making use of their former
laws and customs through the aid of those persons who
had in large measure arranged their difficulties during the
military period.! Mastres in 1774 says the greater part of
the French Canadians remain ignorant of the extent of the
changes and have proceeded in regard to their lands on
the assumption that the ancient laws and usages were still
in force. And as he goes on to say that no litigation has
yet arisen to give occasion for decisions which would make
them better informed, we must conclude that he means
they had not in these matters resorted to the courts. In
the Quebec Act debate Attorney-General Thurlow made the
statement (uncontradicted), that “if any dispute arose
there was no instance of the Canadians resorting to the
English Courts of Justice, but they referred it among them-
selves.”"? These statements are supported by indirect evi-
dence and justify us in concluding that the main body of
French Canadian litigants had not resorted to the courts,
but had used through private instrumentalities their old
property laws and customs.

The main conclusion I have reached therefore is that,
for the various reasons discussed above, the judicial con-
ditions existing in Canada up to and at 1774 were not such
as to cause the formal re-establishment of the old civil law
by the Quebec Act to affect the mass of the people in any
considerable degree. But nevertheless the situation was
one of such confusion and uncertainty as made imperative
some decided act of settlement. It may justly be urged
that, even in the absence of material grievances, the very
fact that the Canadians kept aloof from the courts showed

18ee here also the evidence before Commons, 1774, to the effect that the noblesse kept
out of the courts from pride, and resorted to arbitration.

2Cavendish, p.31. Thurlow was speaking from a partizan standpoint, but he had got-
ten up Canadian affair thoroughly, having prepared an elaborate report after examina-
tion of all the aveilable material.
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a degree of dissatisfaction or distrust, if not dread, that
called for immediate action. Moreover, that much friction
and complaint existed cannot be denied. But a close ex-
amination of the manifestations of this will show that it
was in large degree really political in origin, or that it
was inspired not so much by oppression in the every day
operation of law as by uncertainty with regard to the
future. It is rather the apprehension of the educated and
intelligent non-litigant' than the specific ery of the actu-
ally aggrieved. Where it is really the latter it will be
found again that it is the expression of dissatisfaction with,
not new law, actual or supposed, but new procedure. For
there can be no doubt that this latter contrasted very un-
favorably with the old in regard to the essential features
of expense and expedition. So far as English features
were at all responsible it is probable that the peasantry
were kept from the English courts by these more evident
changes and not by legal differences of which they were
wholly ignorant.* In the letter quoted above, Carleton,
after his strong statement as to the ignorance of the peo-
ple in regard to the great legal changes and their avoid-
ance of the courts, adds, “The present greatand universal
complaint® arises from the delay and heavy expense of
justice,” the courts having “introduced all the chicanery of
Westminster into this impoverished Province.” The judic-
iary under the old régime had been the most praiseworthy
part of the administration, being effective, easy of access, and
marked especially by expedition and inexpensive methods.
It had been largely and beneficially inspired by the old
French paternal attitude, the judges being always ready to
interpose for settlement without the expense of a trial. In

1 Neither noblesse nor clergy went into the courts.

1See especially on this point the evidence of the provincial officers before the Com-
mons, 1774, (Cavendish, Report.)

3 A good instance of the carelessness and exaggeration of the official language of the
time. Hisown previous statement would show that such complaint must have been
confined practically to the upper or educated classes.
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all these points the change was decidedly for the worse,
and taken in connection with the unfamiliar appearance of
even the better parts of the new procedure, make it un-
necessary to look further for the full explanation of what-
ever specific complaint or general apprehension is to be
met with. With regard to seigneurial jurisdiction, it is not
probable that the new régime had made any very notice-
able difference. For though Parkman seems to think that
the lower forms of that jurisdiction continued to be exer-
cised in Canada down to the conquest, Carleton asserts that
at that time there were hardly three feudal judges in the
whole province.! And at all times there had been an ap-
peal from the seigneurial to the royal courtsin all matters
involving more than one-half a crown. With regard to the
reception and use by the Canadians of the most important
feature of the changed procedure,-—the jury,— we have
the most conflicting statements; but Burke’s opinion* that
they had expressed no dislike of the new institution, di-
rectly or indirectly, seems thoroughly well-grounded.

As to the general civil service, I need delay here only
on those features which would affect the popular estima-
tion of the new régime. The great abuses of the later
French administration might be expected to insure a
favorable reception even of the very imperfect English one;
but nevertheless we meet with considerable complaint.
The main cause of this was the fact that the more import-
ant positions, being filled by patent from the home gov-
ernment, were practically independent of the provincial
administration, and were almost always executed by
deputy, the appointees renting them out to the highest
bidder. The abuse is succinctly and strongly put by
Murray in March, 1765. He writes: “The places of the
greatest business in the province have been granted by
patent to men of interest in England, who have hired them

i The statement is supported by strong contemporary evidence.
2 Cavendish, Report.
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to the best bidder, without considering the talents or cir-
cumstances of their representatives. One man (e. g.) who
cannot read a word of French, holds five such offices."’
And in his defense at the close of his administration he at-
tributes the difficulties of government largely to “ the im-
proper choice and the number of the civil officers sent over
from England,” not one of whom understood French, and
the compensation of whom depended entirely on their
fees. Power of supervision and suspension was indeed
given to the governor, but that this was not sufficient for
the remedying of the evil is shown by Carleton’s letter to
the treasury, January 12, 1775, just at the close of the old
order of things. In this he speaks of the misfortunes
hitherto attendant on the Provincial government, in that
the inferior officers, " proud of the superior weight and in-
fluence of the Roards from whence their Commissions
issue,” and relying for protection on their patrons, “al-
most lose every idea of that subordination so essential to
good order,” and are in all weasures of the colonial ad-
ministration " for the most part cold and at best neutral.” *
This was written in the belief that the operation of the
Quebec Act would remedy the evil; for though no direct
mention is made of the matter in that Act or in tke in-
structions that accompanied it, Carleton refers later to the
clause in it “ which vacated all commissions,” as being “in
consequence ol complaints;” it being thereby intended “to
put a stop to all deputations, and to compell all who had
offices here to reside and do their duty in person.” It is
evident that there was here a very serious abuse, capable
of paralyzing the best efforts of government.

Inseparably connected with the subject of the patent of-
fices is the matter of fees in general. For as Murray said
in 1766 the compensation to the deputies at least depended
entirely on what could be wrung from the people and the

1Can. Arch., Q. 2, p. 377.
% Can. Arch., Q. 11, p. 122,
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government in this form. It is not necessary to suppose
that these fees were upon a scale of unheard of extortion;
indeed Carleton, their most determined opponent, expressly
states that they were not greater than in the other prov-
inces,' and Murray declares that he was ordered by his in-
structions to establish thiem on that scale.” 'The hardship
consisted in the fact that a system which had been adapted
to the ability of the most prosperous of the other provinces
was suddenly fastened upon one utterly impoverished, and
with a people unused to such payments. The heaviness of
the burden is apparent in every direction. May 14, 1767,
Carleton writes, "Upon my arrivai not a Canadian ap-
proached me that did not complain of the number of fees {
demanded, and particularly of the exorbitant expenses *
that attended the obtaining any redress by law;" adding
that the fees on the registering of land alone (a require- i
ment which ultimately was not enforced, probably from
this reason), would have amounted to more than double the
current coin of the province. He enclcses a copy of the
fees as fixed upon by Murray and the Council in 1765; —a
document of about twenty closely written pages of large
foolscap, the fees ranging all the way from £6 to 3d, and the
total number of official acts so to be remunerated being
about 350. The tendency of Murray's administration was
not to restrain such expenses,’ but Carleton from the first
resolutely set his face against them, and one of his earliest {
acts was torelinquish his own personal fees.* His vigorous
statements were not wholly disregarded by the home gov-
ernment, but no decided measures of alleviation were
adopted at any time within our present view. The heed-
less injustice which bad ordered the fees to be established
on the same scale as in the other colonies seems indeed to
have been early repented of, for in the instructions of the

]
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1To Shelbourne, May 14, 1767, (Can. Arch., Q. 4, p. 173.)
2Can. Arch,, Cal. Hald, Coll., p. 92.

38ee Advertisementof the Council, Aug. 12, 1765, (Can. Arch., Q. 5-2, p. 812,)
48ee Rep. Can. Arch., 1890, p. xiii, Alsgo Can. Arch., Q. 5-2, pp. 445-82.
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Receiver General early in 1766 it is ordered that the salaries
and profits of the inferior officials connected with the
Provincial treasury shall be no greater than under the
French government. InJuly, 1768, Hillsborough writes to
Carleton in answer to his representations of abuses, that
the king is determined to stop the evils connected both
with the patent offices and with the fe2s in general; that
the subject has been laid before the Board of Trade, and
that in the meantime he is to make temporary regulations
for the restraining of fees within bounds.! The new in-
structions of the same year contain, however, only the in-
definite direction “to take especial care to regulate all
salaries and fees belonging to places, or paid upon emer-
gencies, that they be within the limits of moderation.” It
is most probably in pursuance of this recommendation that
we find an entry in the public accounts for the first half of
1769, of a payment to the Chief Justice of £100 " in lieu of
fees, at the rate of £200 per annum.” In April, 1770, we
hear of a committee which has “ the fees of the public offi-
cers of this province under consideration;” but nothing
seems to have been then effected, and for the remaining
four years the matter, with all similar ones, awaited the
expected radical change in constitution.

D. Finances.

It remains only to make a brief statement as to the
finances of the provincial administration. It is in the con-
sideration of the financial condition of Quebec as contrasted
with that of the other Crown Provinces that we have
brought home to us most vividly its peculiar and dependent
position. Inall the others, financial affairs were, through the
Assemblies, in the hands of the people, and outside of the
customs Great Britain had, normally, neither control nor
expense. In Quebec on the other hand not only was the
revenue (the word is here a misnomer), almost entirely fur-

1Can. Arch., Q. 5-2, p. 602,
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nished and expended' by the home government directly,
Lut the probability is that but a very small part of it had
any connection with the province as a source. We have
seen that the Quebec legislative authority was from the
first expressly prohibited from “imposing any duty or
tax;" and that the Council was more mindful of this in-
junction than of other such restraints is shown directly by
entries in the Council minutes,” and by the fact that none
of the ordinances disregard it. This restriction was to be
in force only till an Assembly should form part of the
legislature; but that it was intended even then to keep a
large measure of control over the finances, and thus to pre-
vent the growth of the obstacles which beset the royal path
in the other provinces from this key to the situation hav-
ing fallen entirely into colonial hands, is probably shown
by the directions concerning legislation embodied in the
instructions of 1768.°

It is evident that if my argument as to the legislative
power subsequent to the Proclamation of 1763 be correct,
revenue could be legally drawn from the province during
the period only through the customs, or through such other
special rights and prerogatives of the Crown as were at-
tached to it under the French régime, and might be con-
tended to have passed over unimpaired with the sover-
eignty of the country. I say other special rights, for it is
clear from Lord Mansfield’s judgment that the only cus-
toras duties that could be collected were those which had
been found in force at the conquest, and it seems equally
certain that there is no radical distinction between these
and such other dues as lands (e. g.) had hitherto been sub-
jeet to. All together would seem to have been simply
transferred in the same manner as other public property,

1At least after 1766, when the Receiver General was appointed.

2Can. Arch., Q. 3, pp. 160-70; Q. 8, p. 126,

% See below for general discussion, chapter V, section C.

48ee resolution of Imperial Privy Council, Nov. 22, 1765, concerning requiring of old
duties, (Can. Arch., Q. 2, p. 472.) See also below for suits against Murray in 1768,
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and it is only on the impossible supposition that all French
law and custom had been by the conquest and cession im-
mediately abrogated that the right of the crown to them
could be disputed. But these principles seem not to have
been clear to the authorities at the time. Action in regard
to the old land dues was no doubt hindered further by the
confusion and uncertainty that prevailed as to the laws in
general, and it seems certain that no revenue was derived
from this source at any part of the period. The new rents
from soccage lands, and the profits from the judiciary, we
may also regard asnot worth consideration. The fur trade
monopoly in the northeast had been a considerable source
of profit to the French government, and had passed un-
questioned to the English; but it was leased through the
whole of this period for £400 per annum.

The only remaining source of revenue was the customs,
and it is to this quarter that we must look for any apprei-
able lightening of the burden of the English taxpayer.
Unfortunately, though thereferences to duties are frequent,
and though they received the careful attention of govern-
ment from the first, we have no conclusive reports as to
the amounts actually collected. On the conquest duties
had been imposed by the commanding officer and levied
until the establishment of the civil government; the rates
required being slightly in excess of the old French ones,
and the whole amount thus collected being stated as
£11,000 sterling. In 1768 actions for recovery were brought
against the governor in the British Court of Common Pleas,
on the ground that the military government had no author-
ity to impose duties; but on it being shown that these were
substantially the same as those fixed by the French, the
plaintiffs agreed to accept a verdict only for the excess.
In accordance with this verdict we meet with various
entries in the Quebec Council minutes in 1770 of orders for
repayments of this excess to various other complainants,
the sum repaid amounting in all to £2,000. So that it re-
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sults that the duties levied during the first four years of
the occupation (when commerce was of course very much
depressed), would yield about £2,000 per annum. This
amount we should expect to be largely increased during
the later years; but there is no probability that anything
was collected under the civil government.! A Provincial
proclamation of May, 1755, seems to be intended to apply
the Imperial customs Act of the previous year; but as more
than a month later Murray reports that he is and will be
“entirely at a loss hnw to carry on the business of gov-
ernment without money,”* it seems to have effected no
change in the situation. In July of the same year the
home government took the finances of the province more
directly under control by the appointment of a receiver-
general, who was to be independent of the provincial ad-
ministration, was to receive all moneys and warrant all ex-
penditures, and was to report directly to the Treasury.
His instructions® direct him to collect the old French
duties, and in doing so, “to strictly conform himself to the
ancient customs and usages of the said country before it
was conquered by His Majesty.” Of the receipts the sur-
plus, after “defraying the expenses of civil officers and
contingencies of government in the Province,” was to be
remitted home. The only result apparently of the new
official’s efforts were the ineffectual actions against the
English traders which have been discussed above.*

From this consideration of the various possible sources
of provincial revenue, we may conclude that the amount
derived therefrom was so slight as to make very little dif-
ference to the Imperial treasury. As to the total expenses

I Murray writes to the Board of Trade, March 3, 1765, that he has long expected in vain
“the decision of the rum duties,” and does not know ‘“how government is to be carried
on here without a shilling. I am little solicitous about my own salary, the amount of
which is still unknown to me, but the indigence of the judge and other officers sent from

England is equally alarming and hurtful to the public.” (Can. Arch,, Q. 2, p.377.)

2Can, Arch,, Q. 2, p. 424,
3 See Maséres, Commissions, pp. 156-9.

4 Pp, 313-16.
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of the civil establishment we have no definite statements,
but from various references it may be concluded that they
were about the same as under the last years of the French
régime.! Maseres states that the amount drawn yearly on
this account from the Imperial treasury was about £10,000.
In the "“Returns on Public Income and Expenditure,”
(printed for House of Commons, 1869), Quebec is specially
mentioned only for the year 1768, when an item of £6,722
is set down for its civil establishment. The “Annual Reg-
ister” and " Parliamentary History,” which apparently aim
to give detailed financial statements from year to year, do
not afford any further light, no direct mention being made
of Quebec, although there are given regularly the esti-
mates for the civil establishment, not only of Nova Scotia
and Georgia, but also of Eastand West Florida, which had
been granted civil constitutions at the same time and in
the same manner as Quebec. The only explanation seems
to be that (in accordance with the general neglect and
mismanagement of Canadian affairs), owing to the prom-
inence of the military service in Quebec, the accounts
were included under military heads. The civil list estab-
lished in 1775 (see Carleton’s instructions), amounted to
about £18,000, and of this about £8,000 can be directly at-
tributed to additional expenses caused by the enlarged
sphere of government under the Quebec Act. This then
brings us back to Maseres’ estimate.

1 Murray states (Report, 1762), that in 1757 the total civil expenses of the French ad-
ministration amounted to £11,158, The revenue of the same year (apparently drawn
mainly from the fur trade), was £13, 961,
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CHAPTER 1V.

e

[ o
THE SPIRIT AND DEVELOPMENT OF ADMINISTRATION.

In the previous chapter I have attempted a description
of the surface conditions of government in the Provir. e of
Quebec throughout our period,—such a description as
might have been given by a contemporary, especially a
contemporary official. My object in the present chapter is
to go behind the scenes, and examine the animating spirit
under the official forms, with special reference to develop-
ment in the bases of action. In so doing regard will be
had mainly and constantly to the Quebec Act as the centre
of the inquiry, with the purpose of seeing what light, if
any, may thus be thrown on its genesis and intent.

A, The Colonial Governors.

My investigation here has therefore tc do almost en-
tirely with the Home or Imperial Administration. But, as
the chief of the influences brought to bear on that author-
ity, it will be necessary first to consider the general spirit
and policy of the heads of the colonial government.' It is
evident that a large discretion was necessarily always left
to the Provincial Governor; but the normal limits of this
discretion were at thistime in the case of Quebec much ex-
tended from the fact that during the early part of the
period the home government had no decided or consistent

These were, (a) Gen. James Murray (17257—1794), younger son of a Scotch peer. Brig-
adier with Wolfe at capture of Quebec and left in charge of the conquered province
during the Military Period, he was Governor-in-Chief from Aug. 10, 1784, to Oct, 26, 1768,
but left the country finally in June, 1766,

(b) Col. Guy Carleton (1724-1808), of an Irish family, was at the siege of Louisbourg
and Quebec, and came to the province as Lieutenant-Governor, September, 1768, He
held that position until October, 1768, when he become governor-in-chief, 8o continuing
till June, 1778, though absent from the province August 1st, 1770-September 18, 1774,
Made Baron Dorchester and reappointed to Canadian Government, 1786,
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policy, and that in the latter part the expectation of a
speedy general constitutional settlement joined with other
factors in causing a steady neglect of the immediate affairs of
the province. It is therefore desirable to see in what ways
and to what extent the actions of the Home Administration
were based on the representations of the provincial author-
ities.

Gen. James Murray had been connected with Canada
from the first hour of English rule there, and when put at
the head of the new civil government had had almost five
years’ intimate knowledge of the country. If personal
characteristics had prevented his fully profiting from his
experience, there can be no doubt of his integrity, and of
his strong desire to see justice done and the best interests
of the country advanced. As has been shown above both
he and the other military commanders seem from the first
to have made every effort, consistently with the safety of
the new possession, to reconcile the Canadians to the new
rule. These same motives were no doubt as strongly
present during his control of the civil government. That
his success was not commensurate with his efforts, and that
the two years of his civil administration were a period of
constant turmoil, cannot, however, be denied; nor yet that
the explanation must be largely found in his personal
character, and in a want of tact and discernment which
would have insured failure in a much less difficult situa-
tion. He was hasty in judgment and violent in temper,
and his military training had prejudiced him in favour of
the old Canadian military aristocracy, which he credited
with more influence over the people than it had for a long
time possessed. The same cause blinded him to the real
character and importance of the new English-speaking
commercial element. A light is thrown on Murray’s
character by some observations in his own defence just
before the installment of civil government.! After refer-

1To Board of Trade, April 24, 1764, (Can. Arch., Q. 2, p. 107.)
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ring to the difficulties that have attended the military rule
owing to the character of the various sections of the popu-
lation, and of the caution he has exercised in enforcing
martial law, “knowing how jealous the people of England
are of the military arm, upon all occasions, and how eagerly
they would have laid hold of the least shadow of blame,"” he
proceeds to speak of his mortification in being “too often
obliged to substitute reprimands from my own mouth in place
of fines and prisons, choosing to risk my own popularity
rather than give ahandle to the factious. Hence, I find I have
been represented in England a man of a most violent, ungov-
ernable temper.” Unfortunately for the entire validity of this
ingenuous defense, we find that the violent manifestations
of temper continued under the civil government; and we
cannot but conclude that there was too much ground for
the complaint made in the English petitions in 1765 of his
“rage and rudeness of language and demeanour.' In gen-
eral, however, we find his attitude towards the French
Canadians to be one of forbearance and magnanimity,*
and the seigneurs came to look upon him as their spec-
ial protector;® but that even they were not always safe
from his irritability may be seen in the memorial of the
Chevalier de Lery.* It must indeed be conceded that few
positions could have been more trying than Murray’s at this
time.” He was left without revenue or clear instructions
to carry on government over a people who, rightly or
wrongly, he thought had conceived a slighting idea of his
position from the fact that he had been deprived of all
military command in the province; feeling himself more-
over under compulsion to introduce an order of things
which he considered in the highest degree injurious and

unjust. But making all allowances for his difficulties, we

1 Rep, Can, Areh., 1888, p. 15,
2 See letter to Justices of Montreal, Oct. 9, 1765. (Can. Arch., Q. 3, p. 90.)
3 Rep. Can. Arch., 1888, p. 9.

4Ibid., p. 31.

3 See his defense, August 20th, 1766, (Can. Arch., B. 8, p. 1,)

.«
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must conclude that he was peculiarly ill-fitted to cope with
them, and that his career in Canada cannot be considered
to have been marked by much discernment or administra-
tive ability.

Murray’'s own judgment and inclination were from the
first strongly opposed to any radical changes in the civil
law and constitution of the province. His views on this
matter were probabiy closely connected with his strongly
expressed opinion that the civil governor in Quebec ought
also to have the chief military command. One of his first
enactments was the Judiciary Ordinance of September 17,
1764, which, though evidently intended to give effect to
the supposed Imperial policy of introducing the general
body of the English law, was thought by the English ex-
tremists of the time to have given undue privileges to the
French Canadian Catholics. In writing home in defense
of this measure' Murray strongly recommends granting
the Canadians “a few privileges which the laws of England
deny the Roman Catholics at home.” In the various and
complicated disputes with the military authorities which
soon follow, the governor appears in a comparatively
favourable light as the upholder of civil law and the pro-
tector of the people against the military; though it is im-
possible to keep from feeling that his attitude was to some
extent influenced by the strained nature of the _ersonal
relations then existing between himself and the military
officers. Interesting hints as to his policy can be got
from his defense against some anonymous charges made in
1765 or thereabouts, chiefly with reference to the military
government. In this he says that it was a maxim of his " to
shun addresses from the traders,” and to consult the men
of property in the colony (by whom he means the seign-
eurs,—the possessors of landed property), and that he had
displeased the Protestants in trying to conciliate the Cana-
dians to British rule. That his partiality for the noblesse

10ct. 29,1764, Can. Arch., Q. 2, p. 233,
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went beyond the limits of justice and good government
may be conjectured from the reference in their memorial
in his defense to "the politeness and deference of this
governor for persons of good birth,”' and from his own

acknowledgment that he did "recommend to the magis-
trates at Montreal not to billet any of the soldiers upon the
noblesse, unless in cases of the utmost necessity,"— a ten-
derness which he adds they had a right to expect from the
regard paid to people of family in all countries. And he
somewhat naively inquires, “Can there be a greater in-
stance of the turbulent, levelling spirit of my accusers than
this very complaint?”

Though recalled in apparent disgrace’ Murray succeeded
in vindicating himself from all the charges brought against
him, and reiained the ofiice for two years longer. His
recollections of his Canadian stay may be seen by a refer-
ence in a letter to Haldimand from one of the East Indian
ports in 1775, in which he speaks of spending his life tran-
quilly now, differently from what he did in Canada.’

Colonel Guy Carleton had also had early experience in
Canada, but it does not appear to have afforded him much
idea of the real state of the country. He and Murray were
of the same profession; and the integrity and earnest en-
deavour after good government which characterized the
former can even more unhesitatingly be ascribed to the
latter. To him also must be conceded a larger share of
statesmanlike qualities than is exhibited by any other offi-
cial in the early history of the country. Carleton was in-
deed, like Murray, first a military man, and his most strik-
ing servicesto Canada were perhaps military ones; but he

I Rep. Can, Arch., 1888, p. 19,
% See concerning his reception, Can., Arch., B. 68, p. 157. He was recalled on the
recommendation of the Board of Trade on account, as expressly stated, of the com-
plaints of the merchants trading to and in the colony. The severe strictures of Hills-
borough (quoted below. See also above, p. 344) may perhaps be explained by the fact
that Hillsborough had been president of the Board when the Proclamation which he
accused Murray of grossly misinterpreting had been drawn,
4Can. Arch., B. 6, p. 278,
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was also a man of considerable civil experience, of wide
statesmanlike views,' and of no small amount of discern-
ment with regard to both men and events. He was for
twenty years, intermittently, the chief figure in Canadian
life; and his work here is consequently the main feature
of what biographers agree in considering & somewhat dis-
tinguished career.

Personally he was a man of infinitely more dignity than
Murray,—one who often left with his contemporaries the
impression of a somewhat reserved and frigid nature.
His self-control may be illustrated by the testimony of
an eye witness to one of the most trying events of his
life — the abandoning of Montreal to the Americans in
1776.* His attitude toward the revolution was a most un-
bending omne, and is clearly shown in a letter to Dart-
mouth during the seige of Montreal,’ in which he refers to
the threatening communication of Montgomery in regard
to alleged ill-treatment of American prisoners, and adds,
"1 shall treat all their threats with a silent contempt, and
in this persevere, were I certain of falling into their hands
the following week, not thinking myself at liberty to treat
otherwise those who are traitors to the King, without His
Majesty’s express commands.” Yet after the remnant of
the American force had retreated from the walls of Quebec
in the spring of 1776, leaving behind them many sick and
wounded ( "dispersed in the adjacent woods and parishes"),
we find him issuing a proclamation to the local officials
to make diligent search for such persons and to afford
them all possible relief, reassuring them by the promise
that as soon as their health should be restored they would

1 For some acute general remarks on the tendencies of American government, see letter
to Shelbourne, Jan. 20,1768, (Can. Arch., Q. 5-1, p. 370.)

# Lt. Gov. Hamilton to Dartmouth, Aug. 29, 1776, (Can. Arch., Q. 12, p. 212,) Has
been ** exceedingly struck by the unmoved temper and firmness of the general, Though
deserted by the most ungrateful race under the sun, though a general without troops,
and at the eve of quitting Montreal to give entrance to lawless rebels his mind ap-
peared unshaken . . . though undoubtedly wrung to the soul.”

3Can, Arch,, Q. 11, p. 267. (Oct. 28, 1775.)
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be set at liberty.'! in October, 1776, writing to Burgoyne
in reference to a recent victory over the rebels, he say$
that inasmuch as it is over fellow subjects it is no ground
for rejoicing. The attitude of Carleton in regard to Bur-
goyne's expedition throws further honorable light on his

character. For though deeply mortified by the slight to
himself in the transfer of the command on this occasion to
Burgoyne, we have the latter's most emphatic testimony
to his zealous and strenuous efforts to make the expedition
a success.” The traits of Carleton’'s character which seem
to have made most impression upon those who had to do
with him in Canada were his justice and impartiality, tes-
timony to these recurring from all quarters. Of a more
even and balanced nature than Murray he made neither such
bitter enemies nor such warm friends.

Carleton had the great advantage over Murray, so far as
his relations with the home government were concerned,
of coming to his government more fully and directly in-
formed as to the trend of Imperial views in regard to
Canada. The Board of Trade when advising Murray’s re-
call had at length taken the state of the province into con-
sideration, and had drawn up a paper of recommendations
with which Carleton was of course conversant. Though
nominally Murray's subordinate for the first two years,
there was no official relation between the two, and appar-
ently a strained personal one,— the natural consequence of
the fact that Carleton really displaced Murray and was
suppnsed to represent an opposite policy. The former has
sometimes the air of censuring the conduct of his prede-
cessor, and his first steps on arriving in the province were
considered by some to have been dictated by hostility to
Murray’s friends in the Council. But however this may
have been we find that Carleton did not escape the most

1A promise that was fuifilled, over 1,200 being sent home on parole. See Carleton to
(Germaine, Aug. 10,1776, (Can. Arch., Q. 12, p. 135.) For the strongly favorable impres-
sion made on these troops by Carleton see Journals of the invaders.

* Burgoyne to Germaine, May 14, 1777, (Can. Arch,, Q. 13, p. 107.)
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disastrous part of his predecessor's policy,— the partiality
for and dependence upon the noblesse. The men, from
birth, character, and training, were essentially imbued with
the same prejudices and ideas of government, and Carle-
ton was moreover in a degree bound to even greater con-
sideration of the leading French families, from the fa~t
that he was likely to be entrusted with the carrying out of
the policy of preserving the institutions of which they
were supposed to be the main support. This supposition
he brought with him from England, and I have already
frequently referred to the fundamental error (as to the re-
lations between noblesse and people), involved in it. It
was an error to which can be traced the main defects and
failures of his policy and of its outcome, the Quebec Act.
I have above credited Carleton with considerable pene-
tration and judicial ability in regard to men and events;
but in this matter his prejudices seem to have lulled his
judgment to sleep, and he remained contented with an es-
timate of the people derived from the small and unprogres-
sive body which was nearest him, and which was now
every day becoming more and more detached from the
real life of the country. He was, moreover, scarcely more
just to the English element or more alive to its growing
influence over the Canadians than was Murray. His
personal stiffness and aristocratic bearing doubtless stood
constantly in his way; and as late as 1788, at the begin-
ning of his second term of office, Mabane, one of the oldest
and most experienced of the ex-councillors, writes con-
cerning Carleton’s ignorance of men and things in the
province, his partiality and his unpopularity.' Hence per-
haps it may well be doubted whether, though of much
broader views than Murray and infinitely superior to him
as an administrator, he was really very much better qual-
ified for this particular period of government. His efforts
were fatally marred by his misconceptions of the situation.

1 Can, Arch,, B. 7. Mabane, it should be said, had had personal difficulties with
Carleton in the early days of the governorship.




wtiality
n, from
1ad with
d Carle-
ter con-
the fa~t
7 out of
th they
Yosition
already
the re-
it. It
cts and
ec Act.
) pene-
events;
led his
an es-
rogres-
1S now
ym the
y more
rowing
r. His
i stood
begin-
oldest
s con-
in the
e per-
much
to him
r qual-
efforts
1ation.

ties with

1760-76. 373

COFFIN=THE PROVINCE OF QUEBEC,

Having, like Murray, from the first taken the Canadian
noblesse under his protection, one of Carleton’s first acts
was to follow the example of the French government in
providing for them to some extent from the public purse.
He lost no time, moreover, in urging on the home govern-
ment the advisability as a matter of policy of utilizing the
services of the class in all departments of the public em-
ploy. The mistake as to their influence over the people
he seems to have laboured under during the whole period,
and it explains sufficiently, (without charging him with
undue class or professional prejudice), the deference he
always paid to their views and wishes. The first striking
letter of Carleton on general policy that we meet with, is
that of November 25, 1767,' in answer apparently to infor-
mation as to a late important action of the Privy Council.
In this he starts by saying that he takes it for granted
“that the natural rights of men,” the British interests on
this continent and the securing the King's dominion over
this province must ever be the principal points in view in
forming its civil constitution and body of laws;" proceeds
to advise the attaching of the seigneurs to British interests,
(as above), and finally, after a discussion of military re-
quirements, expresses the opinion that all governmental
steps should proceed on the assumption that the present
predominance of the French-speaking population will not
diminish, but increase and strengthen daily; so that,
"barring a catastrophe shocking to think of, this country
must to the end of time be peopled by the Canadian race,"
and any new stock transplanted will besure to be “totally
hid and imperceptible among them.” Specitic recommenda.-
tions as to laws he does not enter into, but it is easy to see
whither his premises will lead him. Hence we are not
surprised to find him a month later recommending in the
most definite and decided manner the almost entire reten-

1 Rep. Can, Arch., 1588, p. 41,
2The use of this phrase here is rather suggestive.
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tion of French civil law and custom. In this very . -
portant letter (to Shelbourne, December 24, 1767,)' he ‘o-
minds the minister that the Canadians "are not a migra-
tion of Britons, who brought with them the laws of England,
but a populous and long-established colony,” with its own
laws and customs, forced to a conditional capitulation. “All
this arrangement in one hour we overturned by the Ordinance
of the 17th September, 1764, and laws ill-adapted to the
genius of the Canadians, to the situation of the province, and
to the interests of Great Britain, unknown and unpublished,
were introduced in their stead; a sort of severity if I remem-
ber right, never before practiced by any conqueror even
where the people without capitulation submitted to his will
and discretion.” Then, after implying that the above Ordi-
nance is both contrary to the terms of the capitulation and
beyond the provincial legislative power, and declaring that
it “cannot long remain in force without a general confu-
sion and discontent,” he proceeds to advise its repeal and
the gradual reinstating of the old Canadian laws almost in
their entirety. In accordance with this advice he transmits
a draft of an ordinance for doing this in regard to landed
property. We see, therefore, that Carleton’s mind was
fully made up on this subject more than six years before
the Quebec Act. His views seem if anything to have be-
come only more firmly fixed during the following years.
He frequently re-urges the attaching of the noblesse by
employment or by other attentions, his confidence as to
their influence over the people apparently remaining undis-
turbed. But the fact that he was absent from the province
for the last four years of the period is to be especially
noted; for these years were the most important part of it,
being those in which political education would, (through
the unavoidable iufluence of the events in the other colon-
ies), be proceeding at the most rapid rate.

The conceptions and misconceptions of Carleton I have

1Can, Arch,, Q. 5-1, p. 316,
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considered especially noteworthy on account of the de-
pendence the home administrations placed on him, and his
great influence in the moulding of the Quebec Act. We
have seen that he had the advantage of Murray in coming
to the government en rapport with the home administra-
tion; and so far as appears this perfect agreement and
confidence was maintained down till the last year of his
rule (when personal difficulties arose between himself and
the Secretary of State, Lord Germaine). The following of
the course of events leaves with us the conviction that the
colonial office depended on Carleton for practically all its
instruction on Canadian matters, and that all its steps were
guided by his recommendations. There have been more
successful officials in English colonial history, but never
one more thoroughly trusted. His military services in
1775 were confounded with his civil ones apparently, and
he retired from Canada with the reputation of a master in
all that concerned it. Accordingly we find that when in
1786 its affairs seemed to be again approaching a crisis
which could not be neglected, he was sent out, invested
with the new dignity of a peerage, to steer the ship of
state through the troubled waters of another change of
constitution.
B. The Imperial Office.

With regard to Imperial policy I shall first notice for
a moment the general attitude of the successive home ex-
ecutives toward the political parties (or more accurately,
the different races), in the province. This is anenquiry that
will be resumed later in the attempt to determine how far
the Quebec Act was in accordance with previous measures,
and how far dictated by the supposed emergencies con-
nected with the threatening stand of the other colonies.
Just now I confine myself to geveral expressions of policy,
contained in regular and confidential communications with
the provincial administration; communications which as of
a strictly private nature and made to the officials in the

S RS
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full confidence of the home governmeni, I can find no
reason for taking at anything but their face value. At the
outset it may be said that in small matters as in great the
correspondence is of a nature to impress us strongly with
the justice and humanity, if not with the far-sightedness, of
the views entertained and advocated by one and all of the
various secretaries in charge of the colonial department.
The utmost attention is given to every symptom of discon-
tent on the part of the people and the attachment of them
by conciliatory and just treatment is constantly urged.
Notwithstanding the energy of the English-speaking ele-
ment in the colony in making themselves heard both there
and at home, the authorities seem never to have lost sight
of the fact that Canada was French and likely to remain
French.' Early in the period the minister writes that duti-
ful behaviour will secure the French Canadians all the ben-
efits of British government; and that these were not empty
words is shewn by the instructions sent out in regard to
the judiciary ordinance of September 17, 1764, as we gather
them from the wording of the amending ordinance of July
1st, 1766. The preamble of the latter states that his Maj-
esty has signified by an additional instruction “that the wel-
fare and happiness of his loving subjects in this province
do require that the said ordinance should be altered and
amended in several provisions of it which tend to restrain
his Canadian subjects in the privileges they are entitled to
enjoy in common with his natural-born subjects;" and it is
accordingly enacted that Canadians shall be admitted equally
with British-born on all juries and to the legal profession.
In the following year the state of the provincial judiciary
was taken up more seriously, and we get very important
indications of the way in which the matter was viewed at

1 See Carleton to Shelborne, Nov. 25, 1767, Rep, Can., Arch., 1858, p. 42; also Cramahé
to Dartmouth, December, 1773, (Can. Arch., Q. 10, p. 22.) See also debate in Commons
on Quebec Act, 1774, for position taken by both government and opposition that the
French Canadians must be the first consideration,

2 For Ordinances see Can, Arch., Q. 5.
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home, from the minutes of the Privy Council meeting of
August 28, 1767.' It was resolved that the government of-
ficials in the province should be instructed to reporton the
existing defects, and " whether the Canadians in particular
are, or think themselves aggrieved according to the present
administration of justice, wherein and in what respect, to-
gether with their opinions of any alterations, additions, or
amendments that they can propose for the general benefit
of the said province.” The proceedings here inaugurated
were interrupted and delayed by ministerial changes, but
the views of policy on which they were founded evidently
remained the same. In the spring of the following year,
Shelbourne was replaced in the secretaryship by Hills-
borough, who retained it up till the eve of the Quebec Act.
His first letter to Quebec, dated March 6th, 1768, conveys
to Carleton, (who had been strongly advocating the reten-
tion of the French laws and customs), His Majesty’s ap-
proval “of the humanity and tenderness you have shewn
with regard to the peculiar circumstances and situation of
His Majesty’s new subjects;” and recommends him to take
measures to reconcile the new subjects to unavoidable de-
lays in regard to a general settlement.”? In the following
July he writes in the same strain, fully approving of all
the governor’s recommendations (in regard to re-establish-
ment of French law), and regretting the unavoidable delay
in the giving them force.® January 4, 1769,' he agrees with
Carleton’s recommendation of the employing in the public
service of the French Canadians, but expresses the fear
that popular prejudices at home might make it difficult to
follow as regarded the military profession; in the follow-
ing July® he says that there can be no doubt of the justice
and propriety of admitting Canadians to the Council. Jan-

18ee below, chapter V for full report.
2(Can. Arch,, Q. 5-1, p. 344,

31bid., Q. 5-2, p. 602,

41bid., Q. 6, p. 3.

81bid., p. 67.

(Cap Arch., Q. 4, p. 327.)
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uary 11, 1772,' he transmits to Cramah¢ the new instruc-
tions in regard to the granting of lands, which he hopes
will “convince His Majesty’s new subjects of the King's
gracious intention to adopt and preserve, in every case
where it can be legally done, the customs and usages that
subsisted in the colony before the reduction of it, and which
His Majesty observes they are very desirous to retain.” This
is more than two years before the Quebec Act.

The attitude of the Imperial administrations toward the
new English-speaking element may be conjectured from
the opinion generally entertained at home, that the main
part of this was of American origin, and was inspired by
the same ideas and aims as the turbulent populace in the
other provinces. This idea, as is shown above, was prob-
ably mainly due to the intemperate attitude of the early
spokesmen of the party, and was evidently fostered both
by Murray and Carleton. The attitude of the Grand Jury
in 1764* was of course severely condemned at home, the
secretary transmitting His Majesty’s highest disapproba-
tion of their "assuming to themselves authority similar to
that of a House of Representatives against the orders and
regulations of His Majesty’s government established
there.”*® There are indications that possibly show that at
one time there was no desire on the part of the home gov-
ernment for ary considerable increase in the number and
influence of the old subjects in the province, and we at
least have expressions which prove that none such was ex-
pected. The change in the land regulations was made to
accommodate the French, and apparently without any idea
that it would be welcome to the English settler. But yet
Hillsborough writes, April 18, 1772, in tones of satisfaction
at the apparent betaking of the English to the cultivation
of the land.*

1Can, Arch., Q. 8, p. 97.
2 See above, pp. 311-13,
3Can, Arch., Q. 2, p. 464,
41Ibid,, Q. 8, p. 124,
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In regard to the movement in 1773 for an assembly the
provincial government tried to adopt an amicable and
neutral course in order to have the representations of the
old subjects forwarded in a regular manner (i. e., through
the authorities; which, however, seems not to have been
done). Dartmouth writes, April 6th, 1774, approving of this
course and stating his conviction " that the proposition has
been stirred up to answer factious views; and the proceed-
ings of the committee seem to have had no other object
than to embarrass the measures now under consideration."'
December 10th, 1774, he expresses the hope that the full
operation of the Quebec Act, especially in regard to “ the
plan of judicature"” intended, may satisfy all classes of
subjects, and recommends to the governor to point out to
the British " the attention that has been shown to their in-
terests not only in the adopting of the English laws as far
as was consistent with what was due to the just claims and
moderate wishes of the Canadians, but in the opening to
the British merchant by the extension of the province so
many new channels of important commerce."*

On the whole we may sum up the policy of the govern-
nent, Provincial and Imperial, towsrds the old subjects in
in the words of Haldimand, who writes in October, 1779,
that he and the Council agree in considering the Canadians
the people of the country, to the 60,000 of whom regard
was to be paid, rather than to the 2,000 others.® And the
expressions of this disregard of the English-speaking ele-
ment were the less unrestrained through the prejudices es-
tablished mainly by the injurious misrepresentations of the
Provincial officials.

In noting the Imperial policy in some of its special ap-
plications to Provincial affairs I shall leave out of sight for
the moment those more important matters which when
settled finally by the Quebec Act, became the centre of the

1Can. Arch., Q. 10, p. 42,
2Ibid., p. 125.
31bid., B. 54, p. 354,
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contention that raged round that measure. These had refer-
ence to the boundaries of the province, to the position and
possessions of the Roman Catholic Church within it, to the
Provincial legislature, and to the civil law; and it appears
better to disregard the chronological order to some degree
in their case, so that the consideration of them may be
brought as a part of the Quebec Act generally. Here,
therefore, T have reference to such other parts of the gen-
eral course of the home administration as throw light upon
general policy. And the first and chief impression that is
made upon us by the examination of these, in connection
with the other less important parts of the progress of
events, is that ignorance, neglect, and inconsistency were
the prevailing conditions in the colonial office throughout
as regarded the proviuce of Quebec. This I have already
reverted to; in connection with the Quebec Act it will be
necessary to make some short inquiry irito the causes of it.

The general character of what may be called constitu-
tional documents calls first for notice. The main early ones
have been already noticed in other connections;' they cer-
tainly give us no reason to suppose that the long line of
colonial precedent established in the English administrative
mind was departed from in the case of Canada, except in
so far as would seem unavoidable in providing for se-
curity and order amongst a people totally ignorant of Brit-
ish methods of government and incapacitated by British
law from participation in them. We have seen indeed that
even the difficulties which thus lay on the surface and
which might be expected to attract the notice of the
most incapable and harrassed of ministers, de seem in these
first measures to have been entirely disregarded; for the
Proclamation of 1763, which unmistakably contemplates
the early establishment of an assembly, seems to have been
drawn up in utter ignorance or disregard of the peculiar
conditions of the countries to which it gave a constitution.
Not only does it show no special mark of regard for the

1 See especially chapter I1I, section A,
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original inhabitants of these new acquisitions, but it seems
oblivious to their existence. So far as it goes, these acquisi-
tions are considered, not as old and settled colonies of an-
other race, but as totally unoccupied regions to which it
was the duty of His Majesty’s government to draw the
speedy attention of His Majesty’s loyal emigrants. The
preamble to the proclamation states the ground of the
measures therein taken to be the desire "that all our lov-
ing subjects as well of our Kingdoms as of our colonies in
America, may avail themselves with all convenient speed
of the great benefits and advantages which must accrue
therefrom to their commerce, manufactures, and naviga-
tion,” and the conviction that these measures " will greatly
contribute to the speedy settling our said new govern-
ments;" it being further promised that, (italics are mine),
“all persons inkabiting in or resorting to our said colonies
may confide in our Royal protection for the enjoyment of
the benefit of the laws of our realm of England,"— a prom-
ise made apparently without a suspicion that there could
be any parties concerned who were not pining after the
“enjoyment"” in question. In view of this document we
have little right to look for any great care or discrimina-
tien in the applying to the new government of the min
governmental instruments. Nor on the other hand do we
discover any marks of influence exerted upon the Imperial
administration by the contemporary difficulties which were
attending government under similar instruments in the old
colonies. The conviction is forced upon us as we study
the history of the first few years (down say till 176S), that
the various executives must have been too busy with other
matters to have had time to do more with regard to Canada
than order the making out for it of new copies of the es-
tablished forms.

The commission to Gov. Murray under which civil gov-
ernment was established in Canada, August 10th, 1764, is
dated November 21, 1763, or about six weeks after the
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Proclamation above referred to. What relation it bears to
the usual form of the document will best be discovered by di-
rect comparison; and I have selected for this purpose the
almost contemporary commissions to Governor Cornwallis
of Nova Scotia in 1749, and to Sir Danvers Osborn of New
York in 1755." Nova Scotia had, it will be remembered,
been ceded to Britain by the Treaty of Utrecht in 1713, and
the commission in question was issued in connection with
an attempt to hasten British settlement in the country and
to bring the civil government more fully into accord with
those of the older colonies. I have already quoted from it
above in the argument as to the unconstitutionality of gov-
ernment in Quebec without an assembly,” showing that the
commissions in that regard (and in regard to the nature of
the laws to be passed), were identical. The most of the
remainder is also practically identical, the only points
of difference being as to land grants aud the construc-
tion of the Council. In regard to lands the conditions
are left to the discretion of Governor Cornwallis, acting
with advice of the Council, while Governor Murray is en-
joined to follow in such grants the annexed royal instruc-
tions. In regard to the control of the governor over the
Council and general administration, Cornwallis is given
full power of appointment and suspension, while nothing
is said whatever on the subject in Murray’s commission,
the matter being left to his instructions, by which he is
given practically the same power. On the whole we may
conclude, therefore, that the divergences between these
two commissions are not sufficient to weaken what I have
said above; the difference in regard to land grants being
easily explained by the necessity, (as dwelt upon in the
Proclamation of 1763), of special care in regard to Quebec
in this direction, owing to the danger of alienating the

1 For first see Houston, Can. Const. Doc., p. 9; for second, Masdres, Commissions. All
these commissions are signed in the same way and by the same person,
2 See pp. 329-30,
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Indians and of injuring the fur trade. No hint is given of
any alertness on the part of the English government in re-
gard to the internal conditions of Canada, or of any idea of
treating it differently from the other English colonies.
But as it may perhaps be contended that Nova Scotia and
Quebec were in somewhat the same condition owing to the
presence in both of a large body of long-settled French, I
will continue the comparison further, and will take up what
seems to be a typical commission in the older colonies,
viz., that granted to Sir Danvers Osborn, 1754, as gov-
ernor of New York. We find that this commission is prac-
tically identical with that of Governor Cornwallis six years
earlier; hence differing from Murray's only in the inser-
tion of the provisions in regard to the Council (relegated to
Murray's instructions), and in regard to land grants, where
the same motive for divergence may be supposed to exist
as in the other case.

To sum up, the commission to Murray in 1765 recog-
nizes the peculiar position of Canada to the extent indi-
cated by the following divergences from previous forms:

a. In regard to the construction of the Assembly. This in the
earlier commissions is expressly directed to conform to the
usages already prevalent in the colonies, but in Murray’s
is left to his discretion or to future instructions.

b. In regard to the Governor's control over the Council. This
is provided for in the earlier cases by the commission,
while in the case of Canada it is relegated to the instruc-
tions. The significance, (if there be any), would seem to
be that Canada was intended to remain for the time more
directly under the control and development of the English
executive, a new instruction being a more easily wielded
instrument than a new commission.

c. In regard to Land Grants. Here the divergence was
manifestly suggested by features which were supposed not
to exist to any extent worth considering in the case of the
other provinces. JIn the case of Quebec the arrangement
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vas made entirely provisional, for an elaborate plan in re-
gard to Indian government and land grants which might
affect the Indians, was intended at the time, and was act-
ually sent out with the instructions under the Quebec Act.

These divergences are by no means unimportant, but it
will be readily conceded that, for the most part merely
negative, they would seem entirely inadequate, and by no
means in proportion to the changed conditions. They are
an indication not of settled policy, but of deferred action.
Hence I cannot agree with Maséres, who points to the
similarity of the commissions to Sir Danvers Osborn and
to Murray as in itself proving that it had been from the
first His Majesty’s intention to introduce English laws and
methods of government into Quebec, and thus to assimili-
tate it to the other colonies in North America. The only
conclusion we have a right tc draw in connection with
other incomplete and contradictory testimony, is that the
attitude of the home government toward Canada at the be-
ginning of the civil rule was a wholly uninformed and un-
decided one, and that the measures taken then were wholly
provisional.

No noteworthy changes are found in either of Carleton’s
commissions (1766 and 1768); but this is not the case with his
instructions. By these the relation between the governor
and the Council continued to be (theoretically) regulated;
and we find that, instead of being left to nominate his own
Council subject to Imperial ratification, as had been the
case with Murray and Cornwallis, the names of the council-
lors are inserted in the new instructions of 1768. More-
over, the home administration now expressly reserves to
itself the making of additions, the governor being given
power only of temporary appointment in emergency. In
regard to general civil service appointments Carleton’s
power seems further restricted;' while as to suspension or

11t is worthy of notice that there is to be found in these instructions and commissions

a steady decrease of the appointing power of the colonial governor. While Gov, Corn-
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removal, though the matter is vague!y worded, he is in all
rases obliged to immediately submit the matter to the judg-
ment of the home Administration, These changes are to
be considered in connection with the restoration to Carleton,
(practically in 1766, and formally in 1771), of that supreme
military authority which had been exercised by the gov.
ernor during the military period, and which 1 have re-
ferred to above as a very waterial part of the approxima-
tion of the position of the English executive to that of the
French. The restriction of the governor’s civil power may
perhaps be considered in the same light. This process of
check upon the governor will be seen more plainly in the
Quebec Act and its development; it is sufficient now to
have drawn attention to what, if we are to credit the Im-
perial course in these early years with any definite inten-
tions, may reasonably be considered an entering upon the
path of later development. The changes in question can

wallig in 1749 is given full power of appointment not ouly in regard to councillors, but
also for **all such other oflicers and ministers as you shall judge proper and necessary,”
the powers given to Osborn in New York (1753) and Murray in Quebec (1764), though
apparently as full with regard to the Council and to ececlesiastical oflicers, are less as
to the inferior officials, And as between them, we may perhaps see a first stage of re-
striction in the fact that the whole matter of the Council was relegated to Murray's in-
structions, and that in these two or three oflicers are named as er-officio members of it,
The next stage is as noted above, the case of Carleton (1763) when, beside the great ra-
striction concerning the Council, it is evident that the main posts in the eivil service
have become patent offices in regard to which the governor has at most only temporary
and provisional powors. Of much interest in this connection are some remarks by Gov,
Pownall in the debate on the bill for regulating the government of Massachusetts Bay,
1774, (Parl, Hist., XVII, 1282-6,) He states that even in Massachusetts Bay, where by
the charter ** the governor is obliged to take with him not simply the advice, but the
conszent of the Couneil in the nomination of judges and other civil officers,” the ulti-
mate source of authority for all officers is the governor's commission; while * in those
governments which are established by the King's patent commissions the whole act of
appointment is in the governor. ., . . Heis the sole efficient; he may advise with the
Council, but he is not bound to take their consent; . . . he is notincompotant to the
act without their consent. His commission gives him full power to act, . . ;1f he
acts without the advice of his Council, he does indeed break through his instructions
and may incur His Majesty's displeasure; but yet the appointment is good to all in-
tents and purposes, The first is the act of legal power derived from the commission;
the second is a matter prudential with which the mode of the act is properly and
wisely accompanied.” I am not concerned now with the precise constitutional value of
these statements; for my present inquiry is into Imperial policy — manifestly to be
gathered as well from an instruction as from a commission.

b R ———
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hardly be explained indeed in any other way. Nor does the

explanation clash with my general conclusion as to Imper-
ial neglect and incorsistency; such instances of intermit-
tent activity, unassociated with any harmonizing of the
various conflicting elements, tend as yet only to make con-
fusion more confounded.

We are not aided very much out of the maze by an ex-
amination of the few instances of special interposition on
the part of the Imperial government in the conduct of af-
fairs in the Province. These interferences, generally in
the nature of disapproval or prohibition, are such as either
mark the appearance in the colonial office of new brooms,
(and the broom was very frequently changed),' or are

LIt seems desirable to introduce here a statement (necessarily incomplete) as to the
ofticial relations of the Home and Provineial authorities, These we find to be somewhat
complicated, the colonial governor being at all times obliged to keep up two and fre-
quently three different lines of communication,— with the Secretary of State, the Board
of Trade, and the Treasury, The first was the most regular aud imperative channel,
though partly so it would appear, only because a single and active ofticial, not a Board,
had to be dealt with ; and on this correspondence, which it is safe to assume omits noth-
ing of importance, this study is mainly based, Readers of Bancroft, however, know that
the Board of Trade at this period was no effete institution, but that it had for some time
been exerting itself in colonial affairs with unusual activity, and had drawn within its
reach all departments of colonial business, (Seo Fitzmaurice, Shelbourne, 1, 240-3.) It
was apparently in full vigor at the opening of our period, (see its share in regard to the
Proclamation of 1763), as Murray shortly discovered; for he writes privately to Hali-
fax, Oct., 20, 1764, with reference to a severe check he had received from the Board fornot
communicating to it what he had written to the secretary. Murray's instructions of
1763 had rather obscurely directed him “ upon all oceasions to send to the Board only,
a particular account of all your proceedings;” though in any matter requiring the
King's immediate direction, he was to correspond with the Seeretary of State only,
But wiilz vigor of the former seems to have suddenly and mysteriously declined, for Feb.,
3, 1766, (Can, Arch,, Q. 3, p. 122), Murray (who had since been careful to keep it fully sup-
plied with information), complains of “‘the total silence to every remonstrance, reagoning
and report, which hitherto I have had the hoanour to make to your Board, (from which
I have had no letter that was not cireular since the establishment of eivil government
here).,"” Shortly after a still more striking proof of the seeming decline of the Board
of Trade is given by a letter to it from Shelbourne, Aug, 26, 1766, enclosing ** an Order-
in-Council of the 8th inst. revoking an order of 11th March, 1752, - -~cerning the cor-
respondence to be carried on between the Commissioners for Trade ana ° 'ntations and
the governors of His Majesty's colonies, who are to correspond with t. Secretary of
State, sending duplicates to their Lordships, For the future also all mea. ures relative
to commerce and the colonies shall originate and be taken up in the minis erial execu_
tive offices of government, their Lordships acting as a Board of Advice upon such points
only as shall be referred from His Majesty by Order-in-Council, or from the Lords of the
Council, or a Committee of the Council, or from His Majesty by one of the principal
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drawn forth by complaints which had the good fortune to
be backed by special interest. I include here all actions
with reference to provincial legislation; for though these
would seem to form a part of the regular and necessary
supervision, their rare occurrence throughout the period
and the utter neglect of Ordinances which were direct
oversteppings of the (supposed) Provincial legislative
power preclude the idea of system or regularity.

We have seen above that the number of Provincial Ordi-
nances was over 40; of these only six are noticed as re-
pealed, four by an Order-in-Council of November 22, 1765,
and two by a similar order of June 26, 1767. No direct
statement of the grounds of repeal are to be found in any
case, but in some we can discover them by an examination
of the measures. We find one in regard to the retail liquor
trade vetoed evidently on account of a very objectionable
clause, which however, occurs also in another unrepealed

Becretaries of State ; and the estimates for colonial service, and the direction and appli-
eation of money granted thereupon (a business of late years transacted by your Lord-
ships), is to be resumed into its proper channel.,” (Calendar Home Office Papers,
1766-9, No, 256,) This certainly seems to betoken a complete eclipse; an explanation is
furnished in a letter from the Earl of Hillsborough to Mr, Geo. Grenville, Aug, 6, 1766,
(Grenville Correspondence, I11, 294,) Hillsborough had been president of the Board
under the Grenville ministry, from Sept. 10, 1783, till the accession of Rockingham,
July, 1765; he now informs Grenville that had he not been dismissed in 1765 he *‘ could
not have continued at the Board of Trade upon the footing I held it;" that he is now in-
vited by Pitt to return to it, and has deliberated, ‘‘not whether I should come to the
Board as it was constituted while you was minister, for I know I could not carry on the
buginess in that manner; nor whether I should propose, what is certainly most desir-
able for the publie, that it should be made an independent Department upon an ex-
tended plan, for I know the disposition of some too well to suppose that would be com-
plied with, by parting with any power or patronage ; but whether I could not contract
the place soas that T might do the business in an easy manner to myself, and free from
that very unpleasant and in some measure unbecoming attendance upon others which
is the consequence of unexplained connections of departments in business, and always
very dicagreeable to that which is considered the inferior situation.” Has finally de-
cided to accept, * provided the Board should be altered from a Board of Representa-
tion to a Board of Report upon reference only ; that the order to the governorsin Amer-
ica to correspond with the Board of Trade only be rescinded; and that every executive
business that has by degrees erept into the Board should revert to the proper offices,
particularly all Treasury business; and that Ishould not be of the Cabinet (which was
also offered to me).” (In corroboration of this see Fitzmaurice, Shelbourne, I1, 1-3.
Also for the earlier position and aspirations of the Board, fbid., I, 24u., Hillsborough

T + Y —
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Ordinance of the same date. One, (on the currency), had
been prepared in accordance with direct orders from home.
Two others of the six related to the quartering of trcops
in the province and were repealed in consequence of a
general Act of Parliament on the subject. The remaining
one was in regard to the better observance of the Lord’s
day, and was evidently defective in neglecting to provide
a penalty for one class of offences. On the whole no gen-
eral conclusions as to principle or system can be drawn
from the examination of the Imperial supervision of the
Provincial legislation.

Nor do we get much more light from the examination of
special executive interference, though here of course, we
are not warranted in drawing the same inference of neg-
lect. The general conduct of the Provincial government
was constantly and largely influenced by the regular cor-
respondence of the Secretary of State; but that correspon-
dence was chiefly of a general and non-committal character,
and a resolute governor like Carleton had no difficulty (espe«

cially in the frequent changes of the secretariat), in securing

rasumed the position of president, and in 1768 becoming also Secretary of State for the
colonies (now for the first time made a separate department), the two offices wore filled
by him till 1772, During this period therefore the range of the activity of the Board was
a matter of choiecs with the Secretary and there seems to be only a personal significance
in the communication to Carleton, (June 11, 1768), ‘‘that the examination of all laws
and ordinances enacted in the colonies appertains to the Department of the Board of
Trade,” and (Sept. 2, 1772), that “the consideration of persons proper to be of His Ma-
jesty’s Councils in the Pluntations is more particularly within'' the same Department.
(Can, Arch., Q.5-1, p. 4i4.. The Instructions to Carleton of 1768 and 1775 direct him to
transmit to the Board, * "or their information,” duplicates of all reports; except (as it
is worded in the 80th Article of the Instruetions of 1765; in those of 1775 the sending of
such reports is referred to only in general words), ‘' in cases of a secret nature.”

The third quarter vo which the governor was responsible was the Treasury. The new
regulations of 1766 referred to above shows that for some time the Board of Trade had
had the control of all colonial finances; the proper channel to which they were now to
return was the Treasury. In the Minutes of the Quebec Council of Jan, 22, 1767, we find
a reference to a letter to Murray from the Secretary of the Treasury, dated Sept. 30, 1768,
requiring him to forward the most minute accournt of the finances of the Province, In
accordance with which from this time on regular financial reports seem to have been
sent to that department; which had also in the Province thereafter an independent
official,— the Receiver-General,— directly responsible to it alone,

I am indebted for valuable assistance in this matter of official conditions to the late
article on Iillsborough in the Dictionary of Nat. Biography.
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his position. We have a couple of instances of interfer-
ence in behalf of officials who had incurred the displeasure
of Murray, but only one instance of the direct overturning of
Carleton’s action.! A case of some constitutional interest
occurred in 1768, when Conway, the secretary, writes to
the governor directing him, in the case of a trial for murder
then pending, to grant the accused, if condemned, a free
pardon.” The accused was acquitted, and thus there was
no occasion for the carrying out of the injunction; but it
is of much interest in connection with a query addressed by
Hillsborough, March 2d, 1772, to the crown lawyers* as to
whether there was any legal objection to the passing such
a pardon with the seal of the colony on a warrant to the
governor under His Majesty’s signet and sign manual, The
reply (by Thurlow and Wedderburn), was that as the com-
mission of the governor expressly restrained him in the
pardoning of murder they could not recommend it to His
Majesty to command that official, by warrant under the
signet and sign manual, to do that which by the constitu-
tion of his office under the great seal he had no legal
power to do.

A very significant interference finally is that of Hills-
borough with Lieutenant Governor Cramahé in 1771 in re-
gard to the proposition of New York for a consulta-
tion with Quebec and Pennsylvania on Indian trade affairs.
Cramahé seems to have returned at first a favorable
answer,” but on his reporting the proposal home, he was
informed that His Majesty did not approve of Indian con-
gresses, " and the sending commissioners from the different
colonies for that purpose,” and that therefore Quebec was

Hn regard to the Indian trade,

?Murray's commission, like all colonial ones, especially excepted from his pardoning
power the erimes of treason and murder.

91t i probable that the greater serupulogity of the later date is due to the character
of the then minister,

A Calendar of Home Office Papers,1770-72, No. 1146,

t He writes Oct. 31st, however, that Hillsboreugh’s disapproval had arrived in time to
prevent hig gending commisgioners, (Can, Arch., Q. &, p. &2,)
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to take no further steps in the matter. Not satisfied with
this Hillsborough wrote further a few months later that
“it is His Majesty’s pleasure that you do not for the future
consent to any propositions for appointing commissioners
to attend a congress on any occasion, unless such congress
be authorized by particular directions from His Majesty,
and His Majesty’s pleasure first signified to y- ' for that

purpose.” Here again, however, the matter is ma.aty per-
haps of personal interest; for the action of Hillshorough is
in perfect accord with his general attitude on American
affairs.
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CHAPTER VI.

THE QUEBEC ACT,'— ITS ORIGINS AND AIMS.

The Quebec Act of 1774 is the central point of my in-
quiry. It was the first intervention of the Imperial par-
liament in the affairs of the new province and constituted
the definite settlement of government there that had been
anxiously looked for during a whole decade. 'That settle-
ment is of exceeding interest from almost every point of
view; to the observer of religious developmeaat, whether or
no he concurs in Lecky’s opinion that it " marks an epoch
in the history of religious liberty;"* to the investigator of
political institutions, as an attempt to reconcile alien prin-
ciples of government; or to the more practical student of
politics, attracted by the effect of the measure both on the
American Revolutionary crisis and on the later develop-
ment of the vast regions which after the Revolution re-
mained to the British crown. It is not necessary therefore
to apologize for the somewhat extended discussion that I
enter upon here; a discussion in which I shall have regard
especially to the third of the above mentioned points of
view,—the Act in its relations to the American Revolu-
tion.

Let us glance first at the ministerial steps leading up
to the enactment, with a word as to the general causes
of the delay of the settlement so long and urgently needed.
I have throughout endeavored to show that the attitude of
the home government towards Canadian affairs was for the
carlier years one of the gros:

st neglect; and that when
attention at last began to be given to the subject, and the

I8ee Appendix A for full reprint.,
S History of England, LV, 299 (od, 1592),
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colonial officials had at length succeeded in impressing the
home official mind with the fact that Canada could not be dis-
posed of by the mere making out for it of copies of the
forms which had done duty so long in the other colonies,
definite action was yet delayed in a manner that must have
been inexplicable in the province.! The main explana-
tion is no doubt to be found in the shifting state of Kng-
lish politics at the time, and in the instability of adminis-
trations. Into these I cannot go as fully as would perhaps
be useful. It will be remembered that the downfall of
Whig ascendancy at the accession of George III in 1760,
was followed by what Lecky calls " ten years of weak gov-
ernments and party anarchy.”* Half a dozen different
ministries were formed and fell to pieces. IFrom 1763 to
1772 no less than twelve changes took place in the office of
Secretary of State, six different individuals,— the Earls of
Egremont, Halifax, Shelbourne, Hillsborough, and Dart-
mouth, and the Hon. Henry Conway,— being in succession
at the head of colonial affairs. At length on the final downfall
of the Pitt-Grafton ministry early in 1770, Lord North suc-
ceeded in forming a "Tory one which every day in-
creased in strength, and which laid the foundation for a
Tory ascendancy of fifty years. It was not till this minis-
try had been tirmly established that decided action in Cana-
dian affairs became probable or perhaps possible.®

A glance through the political Memoirs, etc., which
exist in such abundance for this troubled period, does not

1 As early as Feb, 21, 1764, Haldimaad writes to Burton that party spirit in England
prevents definite arrengements being made for Canada,  (Can. Arch,, B, 9, p. 43.)

2 Hist. of Eng., 1.1,

% Knox, in his “Justics and Poliey of the Quobee Act," (1774), says that from the con-
quest '’ the establishment of a proper mode of eivil government theroin was considered
by the then and by every subsequent administration as a matter of o great importance
and of so much difficulty that it became the objeet of almost constant deliberation.” (p.
10.) The anti-colonial tract in support of the Act, attributed to Sir John Dalyrymple,
(** The Rights of Great Britain Asserted Against the Claims of America,’ 1776), correctly
says that the enquiry preliminary to the Act was begun under the Chatham Administra-
tion, and adds that in consequence a measure '* was considered by the Board of Trade; it
was certainly debated, if not adopted by the Cabinet as for back as the year 1767."
Bee below.
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reveal many references to Canadian affairs. Almon' is au-
thority for the statement that the final blow to the long
tottering Rockingham ministry was administered by the
vinlent opposition of the Chancellor, Lord Northington, to
a p sposed bill for the settlement of Canada. This was in
Jul , 1766, and that the measure had been under serious
ce templation at least six months before is probable from
a tetter to Burke, (then the Prime Minister's secretary), of
the January 9 previous.” On June 2, 1767, we find what is
apparently the result of the only interposition of either
House of Parliament in Canadian affairs previous to the
Quebee Act.” The order of the day on that date in the
House of Lords was the taking into consideration the
papers laid before the House' on the previous Wednesday
relating to the state of Quebec; and the House having gone
into committee, reported the following resolutions: “That
it appears to the committee that the Province of Quebec
for a considerable time past has wanted, and does now
stand in need of, further regulations and provisions relat-
ing to its civil government and religious establishment.”
This looks promising, but we hear nothing further of it,
though on the 20th of the same month Shelbourne writes
to Carleton that "the improvement of its [Quebec’s] civil
constitution, is under the most serious and deliberate con-
sideration of His Majesty's servants, and principally of
His Majesty’s Privy Council.”"® The following January
(1768) one Marsh writes to Haldimand of the impossibility
of getting the Ministry to attend to American affairs.”
November 4, 1769, Hillsborough informs Carleton that the

YL Aneedotes of Chatham, 11, 76,
Rockingham, 1,
“ Dr, Thos, L

See also Chatham Corvesp., VL 438, and Albemarle's
450, Lecky accopts Almon's statement without quaestion, 11, 64,
and to Burke, (Burke's Correspondence, Vol, 1,)

It is not impos=ible
that the reference may be merely to the negotiations, not then completed, coneerning
the making good by France of the old paper money of the provineo,

8 Parvliamentary History, Vol. 16,

4 At its own requoest of the previous May 20, (Cal, Home Gflice Papers, Viss-9. No, 492,)

¢ Can. Arch., Q. 4, p. 120,

! %Can. Arch., B. 6%, p. 263,
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consideration of the affairs of Canada has been delayed by
the recess of Parliament, but that he has been assured that
it will be immediately taken up again;' January 2, 1771, he
writes again that a bill for the temporary giving of legis-
lative power to the Council in Canada will be presented on
the opening of Parliament,” and the following July 3," that
Quebec affairs have been submitted to the Privy Council.
But December 4, he informs him that the measures are not
yet ready, and that the matter being a delicate one will
probably be submitted to Parliament.* TLord North's gov-
ernment was firmly established by this time, and the delay
for eighteen months longer is probably aue to the linger-
ing of the final reports from the Crown lawyers. Finally,
May 4, 1774, Dartmouth writes to Lieutenant-Governor
Cramahe that on the previous Monday (May 2) he had pre-
sented the Quebec Bill to the House of Lords.

This session of Parliament it will be remembered was
mainly occupied with the three coercive measures in re-
gard to the Province of Massachusetts Bay. These had
been introduced in the Commons almost simultaneously,
had met with a vigorous resistance, but had been pushed
through by the government with large majorities. It was
after they had been disposed of, and after most of the
members of both houses, fatigued by their close attend-
ance, had left for the country that the Quebec Bill quietly

appeared in the House of Lords.” It was not introduced as

1Can, Arch., Q. 6, p. 121,

21bid., Q. 8, p. 1. The exact character of the contemplated measure seems also at
this time to have been known to the provineial officials; for April 30, Cramahé replies
that the prospect of a firm settlement was satisfactory to “*all His Majesty's new sub-
jeets and the manner of doing it eams perfectly agreeable to their manner of thinking,"
(Ibid., Q. &, p. 45.)

$Thid., Q. 8, p. 26.

4Ibid., p. 79. This seems to show that for a short time the ministry thonght of sett-
ling Canadian affairs by executive act merely, According to Lord Mansflold's judg-
ment of 1774 this was not, however, within the competence of the executive; and it was
probably from some misgiving on the point that it was decided to submit the matter
to Parliament, The Mansfleld judgment was not delivered till Novembar 258, six months
after the Quebec Bill had become law.

b See Ann, Reg., 1774, p. 4. Also note in 4 American Archives, 1, p. 214,
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in any way connected with the previous American meas-
ures, and the government evidently anticipated no serious
opposition. With very slight notice it passed the Lords on
the 17th of May, (apparently without a division), and on
the 18th was brought to the Commons. But here it met
with an unexpectedly vigorous opposition, its opponents,
though few in numbers, stubbornly fighting every clause.
Sir Thomas Mills, Receiver-General of the Province of
Quebec, writes to Haldimand, June 14, 1774,' that " we
have had as hard fighting and many more battles to estab-
lish government for Canada as there were to conquer it.
You would be astonished at the opposition made to the
bill; ten nights the House of Commons was kept till one
o’clock in the morning successively. Every inch of the
ground was argned and every word disputed.”

We are fortunate in possessing of the debate on this oc-
casion a fuller report than of any other part of this Parlia-
ment.” This is from the shorthand notes of Sir Henry
Cavendish, member of Lostwithiel, a supporter, (but not a
slavisih one), of the government. It will not be necessary
to go fully into the discussion, however, as it may easily
be imagined what line of battle would be assumed against
such a measure by an opposition with Burke and Fox at
its head. Though the battle was spirited the opposition
seems soon to have become hopeless of effecting anything;
and its efforts were more remarkable for fighting every inch
than for serious or p olonged struggle at any one point.”
Lord North was on the whole conciliatory, showing no
special love for or interest in the measure, but yet evi-
dently determined to push its main provisions through.
Very little indication is given that the bill was considered

1Can, Arch., B. 27, p. 374,

% Long known as the Unreported Parliament. The earlier part is now supplied to us
from the same source as that for the debate on the Quebec Bill. During this session
the order for the exclusion of strangers was enforced with unusual vigour,

*The chief contest was in the latter part of the discuseion, on the matter of the jury
system,
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to have any connection with the direct steps taken to re-
press America, the ministry taking no notice of the few
and obscure hints dropped to that effect. A peculiar
feature is the repetition by the Opposition of questions as
to the authorship of the measure, the Crown lawyers being
persistently taunted, (without drawing from them any vig-
orous disclaimer), with not being willing to father it, if
not at heart opposed to it. I[n this connection the letter of
Mills quoted from already is of great interest.' The writer
proceeds (from the point quoted above); “ Much pain and
trouble it has cost me. The Bill was first put in my
hands containing ten sheets in folio, in my mind the
shorter it was the better. The limits, the religion, the
French law, and the Council,* they owe to me. My con-
science, however, tells me that I was not only serving
justice and country, but also doing justice to the con-
quered.” Of equal interest are his continuing words as to
the curious attitude of the ministry. “In the House of
Lords I had not much trouble, but great difficulty in keep-
ing Lord North and the Ministry steady and firm in the
House of Commons. You would, however, have pitied
them, for they were teased and harrassed to death. They
were very negligent in studying the subject,’ which of
course gave the others the best of the argument, and then
they had to combat against all the popular topies, viz., the
Popish religion, no juries, no assemblies, etc. Masdres

11t is noticeable that June &, 1769, the Secretary of the Board of Trade (Pownall)
writes to the Treasury requesting that Receiver-General Mills be allowed to remain
some time in England, as he can give useful information to the Lords of Trade respect-
ing Quebec,

2The main points, it will be noticed, over which controversy raged then and after. It

will be seen later, however, that the origin of these was by no means so Minerva-like as
it appeared to Mr. Mills.

3 Wedderbourne, the Solicitor-General, who had prepared a special report on Canadian
affairs and claimed to have thoroughly studied the subject, brought forward in the
argument as to the non granting of juries, the conduct of the juries of Quebec in the
revenue trials of 1766 and 1769, as proof that the Canadians were not fit for the institu-
tion. Whereas the juries on both occasions are expressly stated by Maséres to have
been entirely English,
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and Murray behaved infamously, Carleton and Hey ex-
ceedingly proper, steady and well." What degree of credit
is to be given to any part of this self-inflated epistle it is
impossible to enquire very closely. The animated char-
acter of the debate was kept till the close; the final word
according to Cavendish being the vigorously expressed
opinion of a thoroughly disgusted opponent that the
speaker “should throw the Bill over the table, and some-
hody else should kick it out at the door.”

Of considerable importance is it to observe the attenu-
ated character of the House on this occasion. The total
number of members at the time was 558, and the main
divisions on this Bill were as follows: second reading, 105
to 29, final vote, 50 to 20. These numbers are undoubt-
edly much higher than during the actual debate, Cavendish
noting on two occasions that only about 40 members were
in the House. It is to be remembered that under these
conditions the government support would belong to the
most dependent, corrupt and unrepresentative part of this
most corrupt and unrepresentative of Parliaments.! We
need not follow the fortunes of the Bill through the slight
opposition it met with, (from seven peers), onits return to
the Lords, nor through the vigorous but unsuccessful at-
tempt to vepeal it in the following year. (Division in
Commons, 174 to 86.) After a long labor and painful birth
it had appeared for good or ill; it will now be necessary
to examine its provisions more carefully, with a view to
determining the ideas that inspired them and estimating
their more immediate results.

B. History of Main Provisions.

The phrase used by Mills above,—" The limits, the relig-
ion, the French law, and the Council,"—is a succinct
statement of the main subject matters of the new enact-

1 See statements of Leck)

(Vol. ITI, pp. 171, 173) that in 1770 192 members of the Com-
mons held places under government, and that it was computoed in 1774 that fully half of
the members for England and Wales representsd a total of only 11,500 voters,
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ment; and in discussing them I shall adopt the same order
both as logical and as the order of the Act itself.

a. Boundaries. Iirst, therefore, as to the limits or bound-
aries of the newly defined Province. 'This part of the Act,
though the mostshortlived,' might probably be contended to
be the most noticeable and important with regard to the in-
fluence of the measure on the course of the American Revo-
lution. The inclusion of the Western country within the
limits of Canada, in connection with other provisions, was
taken asindicative of a settled and long-meditated design on
the part of the English government to hinder the extension
of thself-governing colonies by attaching the vast unsettled
regions West and Southwest to the arbitrary government
which that Act seemed to establish.? There was the more
likelihood of suspicion or irritation upon this point because
of the fact that the final disposition of the western country
had been in suspense since the peace, and because the first
step of the imperial authorities with regard to it, in the Proc-
Jamation of 1763, had been by no means satisfactory to the
older colonies. Modern writers have contended that the
settled purpose of hindering the extension of these colonies
by new and arbitrary measuvres, is clearly shown in that
proclamation, and shown thus for the first time; that in
" 1Repenled for the most part by the provisions of the Treaty of Versaillos, 1783, the
Province of Quebee being then deprived of those parts which now form the states of
Ohio, Indiana, Michigan, Illinois, Wirconsin and part of Minnesota,

2The tenacity and attractiveness, (through its inherent probability), of thisidea from
the colonial standpoint is easily understood, 1ts general vitality, moreover, is illus-
trated in the latest and best history of Canada fro:n the native and Imperial stand-
point (Kingsford's), The author, while vigorously defending the Quebec Act in the
main, and asserting that he can ** discover no admissible ground for the aceeptance'
of the belief that its main measures were due to the condition of things in the other
colonies, yet says of tha extension to the west (for which otherwise he can find no ex-
planation): ‘‘ Itis possible that the spirit of revolt dominant in the colonies may have
led to the desire of preventing the exereise of any pretension over the territory of the
Western provinees of Virginia and Pennsylvania [!]; and of opposing by legislation all ex-
tension beyond their admitted frontier.,” (V. 244,) The failure of this writer to find
other reasons may probably be explained from his accompanying assertion that west of

Montreal ** at the period of conquest there was scarcely a white man established,” and
from his disregard in this connection of the fur trade,
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this light it was the first step in a new policy of tyrannical
restriction of which the culmination was the Act of "ar-
liament which in 1774 finally annexed the West to the un-
free Province of Quebec,'

This contention is of course incompatible with the more
ordinary view_that the Quebec Act, in this as in its other
provisions, was called out by the critical state of things in
the older provinces in or about the years 1773-4; and before 1
go on to deal with the latter opinion it will be necessary
to consider the variation,

[t is manifest that if British colonial policy underwent
such a decided change in the period 1760-3, we are justified
in expecting to find evidence of that change in the con-
fidential communications between the Imperial and the
colonial authorities, or in the semi-ofticial utterances of that

I The ehief expression of this view will be found in Hinsdale, Old Northwest, ¢, 8,
The writer considers that with the treaty of Paris, England, abandoning the old sea-to-
sea colonial elaims, made a decided change in her land poliey: that while the Ohio
grant of 1745 showed that * she had then no thought of preventing over-mountain set-
tlements, or of limiting the expansion of the colonies in that direetion,” (p, 120), now,
alarmed at their rapid growth, she took measures to permanently sever them from the
western lands, This it is intimated was one of the main motives of the Proclamation of
1763, The writer, however, does not seem very deeided upon the point, and coneludes
with the admission that on the whole, “in the years following the Freneh war the West-
ern policy of the British was not steady or consitent, but fitful and ecapricious;
prompted by a solicitade for the Indian that was partly feigned and partly by a grow-
ing jealousy of the shore colonies,” (p. 141.) Yot immediately after the half-abandoned
position is resumed in the statement that “ this policy of restriction culminated in 1774
in the Quebee Act,
West from the shore eolonies and put it in train for being eut up, when the time should

"

one of the main cbjects of which was * permanently to sever the

come, into independent governments that should have afliliations with the St, Lawrence

basin rather than with the Atlantic slope.” The irritated colonies, we are told, looked

upon the new boundaries given to Quebee by the Act “ as a final effort to wrest the West,
from thein forever.,' Roosevelt (Winning of the West, 1, e, 2), expresses the same ideas
in a ,omewhat different form. Far-reaching as are the above views they do not attain
that breadth of assertion which we find in an even more recent opinion, that from its
conquest in 1760 Canada was regarded by the British government as a point d' appui
‘“ for the support of the ministerial policy in asserting British parliamentary supremacy
over the colonies.” (Review of Life of John Patterson, N, Y, Nation, July 19, 1894.) These
opinions are illustrative of the latest phase of revolutionary study, that which centerg
round the comparatively fresh field of Western interests and advance. They are the re-
sult of hasty generalization from one-gided investigation, stimulated by the suspicions
that contemporary events and the heated assertions of the revolutionary age itself tend
naturally to engender. It is all the more necessary that they should be promptly con-
fronted with the facts; which must be my justification for the detail with which I have
considered the subject.

T

——
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time or of the years intervening between it and the Revo-
lution., It is to be presumed that the exponents of the

idea of change have made search for such evidence, and
fair to assume that they have brought forward all the evi-
dence found. But what is presented as such practically

amounts only to Hillsborough's representation in 1772 with
regard to the intentions of those who drew up the Procla-
mation of 1763. It is not shown, or attempted to be shown,
that Hillsborough's apparent interpretation of that docu-
ment as containing a declaration of new policy, has more
than the weight of his individual opinion; it is not shown
that even Hillsborough ascribes any pecular influence to
the acquisition of Canada. Yet herein is the whole matter.
For it will be found on closer examination that the aim of the
Board of Trade in that measure was precisely the same as
had actuated it for years before; that the only change pro-
duced by the acquisition of Canada was the new and ex-
tensive field in which the old policy was to be applied.

It is assumed that the acquisition of Canada was the
starting point or confirmation of the new policy. If this
were so some trace of that view of the acquisition must
surely appear in the state papers or political discussions
with regard to it. Before going into the State corres-
pondence let us glance for a moment at the circumstances
attendant on the treaty of peace in 1763. Irom the day of
the conquest of Canada in 1760 to that of its final cession,
the question as to whether or not it should be retained by
Great Britain, and what place, in the event of retention, it
should occupy in the American system, was before the
public, and keenly and thoroughly debated in the pamphlet
and periodical literature. In this, if anywhere, we should
expect to find *‘races of any new aspect that the possession
of Canada might be supposed to give to American affairs;
it is hardly possible that a new line of action based on
that possession could be contemplated without foreshadow-
ing or reflection of it in this quarter. An exhaustive ex-




e Revo-
. of the
wce, and
the evi-
wetically
72 with
Procla-
shown,
at docu-
as more
t shown
ience to
matter.
m of the
same as
1ge pro-
and ex-
lied.
vas the
If this
m must
yussions
corres-
\stances
> day of
cession,
ined by
1tion, it
ore the
umphlet
should
;session
affairs;
1sed on
hadow-
ive ex-

COFFIN—-THE PROVINCE OF QUEBEC, 1760-76, 401

amination of this material has not been possible; but the
close scrutiny of a very considerable portion' has failed to
furnish any evidence that Canada at any part of this period
appeared to the English public mind in the slightest degree
in the light of a weapon or base of hostile action against the
other colonies; nothing has been discovered to support the
belief that either the terms of peace or the following dis-
positions concerning the new Province, were influenced by
any but friendly and comparatively generous feelings to-
ward those colonies. The only evidences of illiberal feel-
ing that can be produced are in the writings of those who
argue against the retention of Canada.” The main points
of the very energetic argument for West Indian in prefer-
ence to Canadian acquisition, were the alleged greater
commercial value of the former, and the danger that if the
older colonies were relieved of the menace of the French,
they would speedily become independent, troublesome, and
perhaps rebellious. This was answered almost wholly by
the statement that the war had been undertaken and
carried on for the relief of the colonies through the expul-
sion or crippling of the French; that the colonists had
helped materially toward success, and that England there-
fore must in justice or generosity see that the French
should never again be a danger and hindrance. It need
not be supposed of course that there was any losing sight
of the more domestic interests of Great Britain in this
matter; still less, however, can it be assumed that the in-

I That afforded by the Sparks Collection of Colonial Tracts in the Cornell University
Library, and by the similar collections in the Wisconsin State Historical Library, and
in the Canadian Archives,

4See especially, * Remarks on the Letter addressed to two Great Men. In a Letter to
the Author of that Piece.”” (London, 1760. Attributed to Edmund or William Burke,)
The vigorous reply to this: *‘The Interest of Great Britain considered, with regard to
ner Colonies, and the acquisition of Canada and Guadaloupe,”’—(London, 1760),— is ate
tributed to Franklin, and was one of the most influential of the pamphlets; the Min-
istry which took the course it contends for can scarcely be charged with hostile views.
A later pamphlet, (‘‘ An Examination of the Commercial Principles of the late Negotia-
tion,” etc., 1762), attributed to Edmund Burke, refers to the author of the foregoing one as
the chief advocate of the system which was proceeded upon in the negotiations for peace,
negotiations which had for their main object the possession of Canada,




402 BULLETIN OF THE UNIVERSITY OF WIBCONSIN.

terests of the colonies were neglected, or that underneath
an apparent solicitude lay sinister designs. A striking
feature of the contention is the readiness with which
nearly all admit the greater commercial value of the West
Indies, and the comparative worthlessness and lack of
promise of Canada. The notable pamphlet entitled,
"A Letter addressed to Two Great Men,"' declares that
though *The possession of Canada is no view of Ambition,"”
yet the ministry should make it "“the sine qua non of the
Peace, as the only method of guarding our invaluable pos-
sessions there from usurpations and encroachments” by the
I'rench. In a pamphlet presumably by Kdmund Burke® it
is shown with seeming conclusiveness that West Indian trade
was far more important than North American. The writer
complains further that the argument, (considered by him
futile), for the retention of Canada on account of being
necessary to the safety and prosperity of the colonies, had
been so enforced upon the public mind " that Canada came
at last to take an entire Possession of our Hearts and Un-
derstandings; and we weretaught to believe that no cession
was too great to urchase this inestimable security, this
immoveable Barrier of all our Colonies." A pamphlet of
1762 in defence of the proposed treaty which bears
strong marks of being inspired, rests the defence of the
acquisition of Canada instead of Gaudaloupe wholly on the
security of the old colonies; which, even if the defence be
not an authorized one, shows that this was known to be the
argument which would appeal most strongly to the con-

stituency addressed.” Three years later a more elaborate

1A Letter addressed to Two Great Men, on the nrospeets of Peace; and on the torms

"

necessary to be insisted upon in the Negotiation,” (London, 1760, 2ad edition. Jared.
Sparks collection.  Attributed by Sparks to the Earl of Bath),  Said by Lecky to have
had **a very wide influence and eirculation,”  (I11, 291.)

4% An Bxamination of the Commercial Prineciples,” ote,

31 A letter to the Earl of Bute on the Preliminaries of Peace. From neither a nokle
Lord; a candid momber of Parlimment ; an impartial Britou, but an Euglishman," (Lou
don, 1762,)
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writer, summing up in a judicial way the war and the
peace, appeals to all parties to support him in the asser-
tion that the chief sentiment of the nation throughout the
period was, "That our colonies in North America merited
the first and chief attention and care of their mother
country,” and that as they were in great danger from
I'rench encroachment, it was considered that " nothing too
great, nothing too expensive, nothing too hazardous could
be undertaken for their relief.”

This brief survey of the public expressions of the party
writers with regard to the acquisition and use of Canada
shows at least that whatever may have been the private
motives of the Administration, the general political mind
had at this time become impressed mainly with considera-
tions as to the safety and advance of the colonies. An ex-
amination of the Parliamentary Debates on the preliminary
Treaty in 1762 brings us a step further. No full report
is to be found, but the abstract of the Parliamentary
History gives the following resumc of " the principle argu-
ments which were offered in favor of the Treary in the
Commons." “That the original object of the war was the
security of our colonies upon the continent,” and that
therefore danger to them must once for'all be guarded
against; that such danger being afforded by the continued
presence of France, 1o remove or contract her power was
“the most capital advantage we can obtain, and is worth
purchasing by almost any concessions;” that this moreover
would have the advantage of " permitting our colonies on
the continent to extend themselves without danger or
molestation,” thus increasing the range of British trade;
that, however, such a colonial extension ought not to be re-
garded on commercial principles alone, for “extent of ter-
ritory and a number of subjects are matters of as much

1% A full and free Inguiry into the Merits of the Peace: with some Strictures on the

Spirit of Party,” (London, 1766,)
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consideration to a State attentive to the sources of real
grandeur, as the mere advantage of traffic."' These were
the motives and objects of the peace as set forth in a House
which could not to any degree have been influenced in its
expression by the fear or desire of the publicity given by
the reporter; and they were endorsed by a vote in favor
of the Treaty of 319 to 65. In the whole series of Parlia-
mentary debates from 1760 to 1774 I have met nothing any
more fitted to support the idea that the retention of Canada
should or could be regarded as an occasion or basis for an
illiberal and restrictive policy toward the older colonies.
Finally on this point of the general public spirit with re-
gard to the retention of French Canada it should be noticed
that this part of the British policy has escaped the suspicion
of earlier prominent American wricers, even of those of a
marked bias.” Bancroft has traced carefully the genesis of
the new applications of the colonial system, and has shown
that they were evident some time before the conquest of Can-
ada. With regard, however, to the retention of that country,
he says that England "proudly accepted the counsels of
magnaminity. . . . Promising herself wealth from colonial
trade, she was occupied by the thought of filling the wild-
erness, instructing it with the products of her intelligence,
and blessing it with free institutions.”® Yet, he adds, at
this very time the Board of Trade was intent on applying
those new measures which for many years it had looked for-
ward to.

U Particmentary History, XV, 1271,
2The most eandid and impressive of recent English historians of this period is doubt-
less Mr, Lecky. His conelusion on this matter is that, ** The nation had learned to look

with pride and sympathy upon the greater England which was growing up beyond the
Atlantic, and there was a desire which was not ungenerous or ignoble to remove at any
rate the one obstacle to its future happiness;” that it was felt ** that the expulsion of
the French from Canada was essential, not only to the political and commercial pros-
perity of the Northern colonies, but also to the security of their homes.” (I1I, 294.) No-
where in his lengthy discussion of the whole colonia’ difficulty does this historian give
any indication of such a ¢c ection between the acquisition of Canada and the West
and general colonial affairs as might be expressed in the idea that designs against the
liberties of the colonies were in any degree based on the possession of these regions,
3 History of the United States, Epoch I, ¢. 16,
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Such is the degree of light thrown upon change of policy
or the probability of it, by an examination of the circum-
stances attendant on the securing of the new acquisition to
which the asserted change has been attributed. Let us
now examine the early measures taken with regard to that
acquisition. These are embraced in the Royal Proclama-
tion of 1763, over which so much controversy has raged,
and which, as before shown, was considered by many at the
time, and has been held up since, as due, not to the motives
which it expresses, but to those special anti-colonial ends
to which the new policy was supposed to be addressing it-
self. In this document the preliminary, “Whereas we have
taken into our Royal Consideration the extensive and valu-
able accuaisitions in America; and being desirous
that all our loving subjects, as well of our Kingdoms, as
of our colonies in America, may avail themselves with all
convenient speed of the great benefits and advantages
which must accrue therefrom to their commerce, manufac-
tures and navigation,” is foellowed by provisions for the es-
tablishment and delimitation of the four new governments
of Quebec, East Florida, West Florida and Grenada, the
general direction of their civil government, the bestowal of
free lands upon those who had served in the war, and the
disposition of the vast regions between the Mississippi and
the bounds of the old colonies. It is decreed that,
“whereas it is just and reasonable, and essential to our
interests and the security of our colonies, that the several
nations or tribes of Indians with which we are connected,
and who live under our protection, should not be molested
or disturbed in the possession of such parts of our domin-
ions or territories, as, not having been ceded to us, are re-
served to them, or any of them, as their hunting-grounds,"
these regions are to be kept, “for the present and until
our further pleasure be known," free from white encroach-
ments of any kind, all persons already settled therein be-

ing enjoined to remove themselves. Ifurther, " whereas
9
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great frauds and abuses have been committed in the pur-
chasing lands of the Indians, to the great prejudice of our
interests and the great dissatisfaction of the said Indians; in
order therefore to prevent such irregularities for the future,
and to the end that the Indians may be convinced of our jus-
tice and determined resolution to remove all reasonable
causes of discontent,” all future purchases from the Indians
are to be made through the Colonial governments alone.
Trade with the savages is, under colonial license, to be free
“toall our subjects whatever.”' It will be noticed thatif this
document is to be regarded as specially hostile to the other
colonies, it must be concluded that not only are its real
reasons not avowed, but that the asserted motives of ad-
vantage to “all our loving subjects, as well of our King-
doms as of our colonies in America,” and of “the security
of our colonies,” as necessitating more consideration for
the Indian, are directly and intentionally misleading. Even
the most confirmed supporter of this view, however, would
hardly expect to have the pretence kept up behind the
scenes, and would probably be ready to maintain that the
preliminary and accompanying secret discussions and cor-
respondence would reveal evidence of the duplicity. It
will be striking at the root of the matter to proceed to the
application of this test.

But first a word with regard to that professed solicitude
for the Indian which has seemed so absurdly inadequate a
reason that it could be considered only the cloak of sinister
design. Without attempting to go into the history of
British treatment of the savages, (an honorable one, it is
usually admitted), it will be wel' to note the general atti-
tude of the immediately preceding years and the relations
with the Indians which existed at the moment. It is not
necessary to rest the British case here wholly or mainly on

1This Proclamation has been several times printed. See Houston. Canadian Consti-
tutional Docwments, pp. 67-73; Franklin, Works, V. 75 (Bigelow ed.) ; Kingsford, Hist.
of Can., V, 142-5; Wis. Hist. Coll., XI, 46.
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philanthropic grounds; the student of the period knows
well that with the word “ Indien " must be read the addi-
tional term " Indian trade,” and that with this addition tne
Indian question assumed an important place in the general
colonial trade system. The fur trade had long been one of
the chief bones of contention between the English and the
French; it had been the mainstay of the French govern-
ment in Canada, and it was natural that now, when French
rivalry had just been removed and Canada had become a
British province, it should assume a much greater and in-
deed disproportionate place in the official and public mind.
It should be noticed that this trade was regarded as pecul-
iarly a British one, (in contradistinction to colonial), and
as one of the most important elements in the manufacturing
monopoly of the mother country.’ No attempt is being
made here to defend the general commercial or colonial
system of Great Britain at this time; T simply wish to show
that the action of the British government in regard to the
Indians and the West was only, in the main, an application
of that system, and does not require the assumption of
any special change of policy or any new lines of hos-
tility with regard to the colonies. The slightest examina-
tion will show the vast importance attached to this matter
throughout the period by the Imperial authorities, and the
amount of care that was given to its regulation.? But

1 See Sir William Johnson to Lords of Trade, May 17, 1759, (N. Y. Col, Documents, VII,
275); he lays emphasis on the importance of the trade and on the fact that it was
carried on wholly by the manufactures of Great Britain, all the produce being ex-
ported there, In 1766 Franklin pointed out that the trade was wholly British, not col-
onial, (Works, 111, 429, Bigelow ed.)

2When in 1766 Shelbourne, Secretary of State, issued general directions as to the
policy of the Imperial government in American affairs and the points to which Amer-
ican officials were to give special attention, the first of the three divisions laid down was
the management of the Indians and of the commerce with them. (Cal. Home Office Papers
1766-9, No. 348,) And in 1775 the same statesman nsed in the House of Lords the follow-
ing language: ‘' The peltry or gkin trade is a matter which I presume to aflirm is of the
last importance to the trade and commerce of the colonies and this country. The regu-
lation of this business has cost His Majesty’s ministers more time and trouble than any
one matter I know of.”” (Parl. Hist.,, XVIIT, 671). For important aspects of the trade

see also, Turner, Indian Trade in Wisconsin, and Moore, in Mag. Am. History, Sept.,
1892,
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apart from this there was another side to the matter, of
special colonial importance,—the necessity,in regard to
the security of the colonies of the maintenance of general
amicable relatiors with the Indians. The two aspects are
indeed not to be separated in actual fact; for it will be
readily seen that the general relations with the Indians
were closely and inextricably bound up with the trade,
and that anything which affected either one was likely
to have the most essential bearing on the other.

The rivalry between English and French for the alliance
of the Indians was not over with the peace; throughout the
whole period down to the Revolution the home government
was justly apprehensive of tampering with the Indians on
the part of the French and Spanish traders from Louisiana.'
To considerations as to dangers to the older colonies from
this quarter was added the natural apprehension that
French intrigues among the savages would be directed to-
ward the recovery of Canada. Those bestacquainted with
the tribes had given warning even before the end of the
war of the deep dissatisfaction and unrest even among the
allied ones; the warning was justified and all the fears of
the government confirmed by the great Pontiac outbreak
in the spring of 1763. This was at its height in June of
that year, exposing the colonies to ravage and danger such
as they had never before experienced; it is evident that it
might well have had a decided influence with regard to the
Proclamation of the [ollowing October. All the profes-
sions of concern for the interests and contentment of the
Indians which that document contains have therefore every
probability of sincerity; there is no reasonable ground for
surprise at the stress laid on this matter.

But that the measures of the Proclamation with regard
to the¢ Western country had long been in contemplation,

1 See Hillsborough to Carleton, Nov. 4, i769. (Can. Arch., Q. 6, p. 121.) This danger
would of course increase with any lessening of or impediment to the trade from the
British side.
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and that the treatment of the Indian and his alleged griev-
ances in it can be ascribed neither to the Pontiac outbreak
nor to any general change of policy in connection with the
acquisition of Canada, is conclusively shown by the fact
that steps of this kind had been contemplated, or seriously
debated, from at least the very beginning of the war.
March 15, 1756, the Board of Trade had enjoined on the
New York government to take measures for granting full
satisfaction to the Indians for the white encroachment of
which they complained, and which was one of the princi-
pal causes of the decline of British interest among them.'
During the war the French made effectual use of these en-
croachments in arousing the fears of the Indians, and the
British government was obliged to strain every nerve to
pacify them. Such efforts were, however, largely thwarted
through the interested action of the Colonial authorities,
and there seems every reason to believe that the alleged
land sales by the Indians were frequently obtained by
fraud. This certainly was the firm conviction both of the
home government and its colonial representatives, and it
was this conviction that lead to the measure of 1763 for
making such sales a public and not private matter. In
1759 Sir William Johnson strongly represents to the Board
the discontent of the Indians, and the damage thereby done
to the Indian trade; declaring that " The Indians ought to
be redressed and satisfied in all their reasonable and well-
founded complaints of enormous and unrighteously ob-
tained patents of their lands.”? In 1761 the legislature of
New York undertook to make new grants in the neigh-
bourhood of Lake George; the Board of Trade, having con-
sidered the matter, reported adversely thereon to the gov-

IN. Y Col. Documents, VIL, 77. For this and most of the other references down to
1761 I am indebted to Mr. Kingsford, who has clearly represented the conditions of this
matter during these years. (History of Canada, V., 135-8.) It is to be noted that the
letter of the Board to Chief-Justice DeLancy of N. Y., in 1756, refers to the policy the
Board was then urging as one that had been put in action in 1699,

2N. Y. Col. Documents, VII., 375.
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ernment (Nov. 11, 1761).  This report represented that the
proposed grants were dangerous to the security of the
colonies, the chief cause of the former hostility of the Indi-
ans having been " the cruelty and injustice with which they
had been treated with respect to their hunting - grounds, in
open violation of those solemn compacts by which they had
yielded to us the Dominion but not the property of those
Lands;" that as they had since been made allies by partial
relief, and now, having acted faithfully, “impatiently wait
for full redress and reformation,” “under these circum
stances and in this situation the granting of lands hitherto
unsettled and establishing colonies upon the Frontiers be
fore the claims of the Indians are ascertained appears to be a
measure of the most dangerous tendency.” It was accord-
ingly recommended that an immediate stop should be made
to the proposed settlements “ until the event of the war is de
termined and such measures taken thereupon with respect to
our Indian allies as shall be thought expedient.”' This re-
port was approved by the King-in-Council (Nov. 23, 1761),
and instructions for colonial officers in accordance therewith
were ordered to be prepared. These, drawn up by the Board
of Trade, appear the following Dec. 2. On the ground that
the " peace and security of Our Colonies and Plantations
upon the Continent of North America does greatly depend
upon the amity and alliance " with the contiguous Indians,
and that this amity and alliance are endangered through
the alleged unjust treatment of the Indians in regard to their
lands, the Imperial government, resolved to protect the
Indians in "their just Rights and Possessions and to keep
inviolable the Treaties and Compacts which have heen en-
tered into with them,"” ordains practically the same measures
as were taken two years later in the Proclamation of 1763.

IN.Y. Col. Documents, VII, 472 ;

41bid., VII. i77. " Draft of an Instruction for the Governors of Nova Scotia, Now
Hampshire, Virginia, New York, North Carolina, South Carolina, and Georgia, forbid-

ding them to gra inds or make settlements which may interfere with the Indians

bordering on those Colonies.” Apparently seut out at oncs
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We see therofore that the action in 1763 with regard
to the Western lands, instead of being indicative of a
change of policy oceasioned by the acquisition of Canada,
was merely the re-enunciation in a more general and im-
portant form of the principles which had been acted upon
at a time when it was still hotly debated whether Canada
should be retained at all or not; that it was indeed merely
the logical following up of opinions which are evidently the
controlling ones at least as early as 1700,  Instead of their
being evidence, or ground for reasonable suspicion, that
the solicitude with regard to the Indians was in whole or
part assumed and the cloak of other motives, we find that
this solicitude, (the selfish commercial meaning of which
is shown above), had been a predominant motive from the
beginning of the war, and that it is unmixed, in the most
secret and confidential transactions of the government,
with any indication of ulterior designs.

The above inquiry has been into the origins of that part
of the Proclamation which deals generally with the dis
position of the West. With regard to the limits of Canada
a somewhat different question is presented. For in this
respect the Proclamationdiffered essentially from the Quebec
Act; the former confining the Province to a very narrow
area, and the latter including within it the whole sweep
of the West between the Ohio and the Mississippi. The
idea of a continuity of policy between the two measures,
on the part of those who regard both as parts of the same
new hostility which had been acted on since the conquest
of Canada, rests on the assumption that the prohibition of
settlement and the confirmation of Indian possession were
only preliminary either to the erection of new governments
exclusive of the other colonies, or to that incorporation
with Quebec which was accomplished in 1774. 1 take the
same view as to continuity of policy; with the difference
that T regard both measures simply as parts of the
old colonial system that had been applied practically
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throughout the century. [t will be necessary therefore
to trace carefully this side of the matter, with the pur-
pose of opposing both the view noted above, and that older
one which sees no connection on this point between the
measures, but regards the Quebec Act as especially called
forth by the difficulties with the older colonies at and just
before the time of its appearance,

And first it should be noted that Canada, as ceded to Kng-
land by France in 1763, was assigned no definite limits.

The term used in the treaty of Paris' is " Canada with all
its dependencies,” and the boundary fixed hetween British
and French territory in North America was, so far as Can-
ada could be affected, simply the Mississippi River. Nor
does any further indication of limits seem to have been
given in any way by the French; for in a letter published
shortly after the conquest’ the Marquis de Vaudreuil, (the
French governor who had signed the capitulation), states
that he had "traced out no limits whatever " for the sur-
rendered territory. General Murray in his official report
of 1762, says that it is " impossible to ascertain exactly what
part of North America the rench styled Canada, no chart
or map whatever having fallen into our hands, or public
record of any kind to show what they understood by it."
Hence the British Government might consider itself to have
a comparatively free hand in the defining of the new Pro-
vince, having regard to the fixed boundaries and well-es-
tablished claims of the adjacent Colonies,” to the Mississippi

I Articles TV, V, VIL (Chalmor's Treaties, London, 1790), ' 3

% Annual Register, 1761, p. 267,

"The degree to which these latter were likely to be congidered as restrictive may be
inferred from the following statement of a recent American text-book with regard to

early chartor claims in the West,  ** Those charters had all lapsed, and the only colonies
in 1750 of which the eharter limits reached beyond the Appalachian mountains were

Connecticut and Pennsylvania,”

(Hart, Formation of the Union, p. 3.) Roosevelt
(Winning of the West, I, 37), after stating that the claims of the colonies in the West
were heeded by the British no more than by the French, adds in regards to these claims,
“The mere statement of the facts is enough to show the intringic worthlessness of the
titles,” Wingor (T'he Miscissippi Basin, p. 447), hag pointed out that the drawing by

the treaty of 1763 of the Mississippi as a line of demarcation between the English and the

p—S
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as the Kastern boundary of Louisiana, and to the somewhat
indefinite regions granted to the Hudson Bay Company.'
But how this freedom might be affected by popular opinion
as to the legitimate limits of the new Province, will be
seen from the fact that Canada had always been claimed
by the French to extend over almost the whole extent of
the vast territory through which her traders had carried
on the fur-trade,” and that the non-inclusion of these regions
down till the Quebece Act was a prominent subject of com
plaint among all classes of the inhabitants.’

Very soon after the treaty the British Goverument pro-
ceeded to consider the difficult question of the disposition
of the outlying regions in America. The Board of T'rade
having recommended (in a renewal of the considerations of
1761, pointed out above), that the Western territory outside

Frouch, meant " a distinet abandonment upon the part of the British government of the
old sen-tosen eluims of the early English eharters,”  Yet these had been the only bagis
of the Western elaims of the colonies; it could hardly be expocted that Great Britain
would feel bound to pay any further attention to them And not with any more reason
can it be contended that the disregard of them in later measures showed any specinl
hostility or injustice. I nm concerned here however only with the degree to which the
home government might eonsider its action in the settlement of the new aequisitions
to be impeded by the old grants, That the view as to the entire lapse of the eharter
rights was consistently maintained by the Imperial authoritics, will be seon from an ex-
amination of the negotiations for the treaty of peace in V%38, (Dip. Corr.of the Revolu-
tion; Hinsgdale, Old Northwest, pp. 17%-9). There is no record apparently of any ob-
jeetion made by Virginia to the proposed Walpole or Vandalin eession (1765-75) on the
ground of her charterelaims, (Monograph by Mr. Alden, elsewhere referred to),

1 These latter were not definitely aseertnined till the Imperial Act of 1559, which settled
the northern boundary of the Provinee o Ontario.— Houston, Caneadian Constitwtional
Documents, p, 6.

2The address of thanks for the Quebes Aet from the Franch Canadians of Montreal, 1774,
refers to it as having restored the Provinee to ' ses anciennes limites,”

¥ See orpocinlly French and English petitions and memorials of 1773 and 1774, (Can,
Arch., Q. 9, 10,) Also in Maséres, Also Carleton to Shelbourne January 3, 1767, (Can,
Arch., Q. 4, p.50) and Dartmouth to Carleton December 10, 1774, (1bid., Q. 10, p, 125), Garn-
eau echoes these complaints in the assertion that *“ D'abord I'Angleterre voulut repudier
tout ce qui 6tait Francais et enlever meme aux habitants les advantages naturels qu'of-
frait i leurs enfants 'etendue du pays.” (Hist, Can,, 11, 289,) With regard to the nar-
rowing of the Provinee in 1763, it may perhaps be supposed that the Government was in-
fluenced by some idea of consistency in regard to its own past attitude in the disputes
with the French over boundaries in North America, When the great extension of the
fQuebec Act was under debate the Opposition taunted the administration with the
change of base on this point, asking what would be the result should the French ever
be in a position to reclaim Canada,
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of Canada (a term they use in a restricted but indefinite
sense), and the other colonies should not be subject to |
grants of land or to settlement, the King communicates !
his approbation of this suggestion, but adds that it would )

be necessary to put the region under some civil govern-
ment, in order that it might not seem to be abandoned or
become a refuge for malefactors ;' and that it would prob-
ably be best to attach it to the Government of Quebec. In
reply August 5, 1763,* the Board agrees that a government
is necessary, but objects to its being that of any one exist-
ing province, especially of Quebee, for three reasons:—(1)
that if included within the limits of Canada the Indians
might thereby conclude that the English title to the coun-
try came only from the late French cession, (2) that the
annexing of it to any one province would give that prov-
ince an undue advantage in the Indian trade, and (3) that
as government in that region could probably be carried on
only with the aid of the greater part of the military forces
in America, its annexation to Quebec would require, to pre-
vent constant disputes between the civil and military au-
“horities, that the Governor of Canada should be virtually
Commander-in-Chief.* Accordingly the Board suggests in-
stead that the region should he governed by the Com-
mander-in-Chief under his military commission, and that
pending the receipt of information necessary to the draw-
ing up of his instructions, a Proclamation should be issued
declaring the territory reserved for trade and the Indians.
These recommendations were adopted, and with the others
noted above formed the basis of the Proclamation of Oct. 7,
following. This, so far as it relates to Quebec under this
head, begins by clearly defining the limits of the new

1See last clause of the P'roclamation,

2Can. Arch., Q. 1, p. 110,

3 This last objection should perhaps be especially noted, in considering whether aims
hostile to the civil rights of the other colonies were being entertained on the basis of
the acquisition of Canada. If so, it could hardly seem objectionable that the Governor
of Canada should be Commander-in-Chief.
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“Government of Quebee,"” reducing it to a rectangular dis-
trict of not more than 100,000 square miles extending along
both sides of the middle St. Lawrence from the mouth of
the river St. John to the point where the St. Lawrence was
intersected by the 45th degiee of N. Latitude. As thus fixed
the boundaries remained till the Quebec Act, the Province
so constituted forming but a small part of the region over
which the French Government in Canada had claimed
sovereignty. The eastern portion cut off was placed under
the Government of Newfoundland.

There seems to be no reason for doubting that on this
point as on the others the Proclamation is what it appears
to be, and that the motives which dictated it are to be
fully gathered from tkLe foregoing representations of the
Board of Trade. That the measures referring directly to
Quebec can scarcely be regarded as unfriendly to the
colonies is shown by the fact that they arose partly from
a desire to prevent Quebec from having an undue advan-
tage in the Indian fur-trade. It was not regarded as a
complete settlement, and was intended to be supplemented
by steps which should properly provide for the temporary
government of the region. But as it proved, neither time
nor energy was available till 1774 for further arrangement,
and even the instructions to the Commander-in-Chief,
spoken of by the Board of Trade, seem never to have been
issued." On the eve of the passing of the Quebec Act,
(long after its main features had been decided upon), Dart-
mouth, then Secretary of State, writes to Lt. Gov.
Cramah¢ that “there is no longer any hope of perfecting
that plan of policy in respect to the interior country
which was in contemplation when the Proclamation of 1763

LKnox (Justice & Poliey of the Quebee Act, Lond. 1774), states in an authoritative
manner that it had heen intended to defray the expense of the system contemplated by
atax on the Indian trade, and that the plan was abandoned because it was not judged ex-

pedient to lay this tax, while the American budget was already sufliciently burdened.
See also Franklin, Works, V.38,
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was issued.”' The details of the plan, (referred to as drawn
up by the Board of Trade in 1764), we learn from the instruc-
tions to Carleton of 1775, it beiug incorporated therein as
some guide in his future dealings with the Indian trade.
The main feature is the institution of a semi-military
government, (i. e. by civil officials relying on the military
for constant support), administered in a summary manner
by a superintendent and deputies; government having
almost for its sole object the regulation of the fur-trade,

and no consciousness being shown of the existence in the
region of any permanent white settlers. The Superin-
tendent was indeed appointed; but being left without suffi-
cient power the result was unsatisfactory, and he was
superseded by 1768, each province then having authority to
frame regulations for its own traders.” The fur trade,
subject from the want of effective government to a variety
of injurious impediments, became every year more and
more disorganized and unproductive, and complaints as to
the insecurity of life and property throughout the trading
grounds increased every day in volume and vehemence.
It was soon seen that some more effective measures must
: be taken for the control of the region. Dartmouth in the
. letter just quoted, after speaking of the difficulty of carry-
ing out the plan of policy at first intended, proceeds:—
"Many circumstances with regard to the inhabitancy of
parts of that country were then unknown, and there are a
variety of other considerations that do, at least in my
: judgment, induce a doubt both of the justice and pro-
priety of restraining the colony to the narrow limits |
: prescribed in that Proclamation.”* The main “circum- ;
: stance” here spoken of was probably the discovery that
' : white settlers had spread themselves too widely and fixed

1Can, Arch., Q. 9, p. 157,
3Can. Arch., Instructions, 1763-87.
8 Hillsborough to Carleton, June 11, 1768 (Can, Arch., Q.i-1, p. 419). Franklin's letters
show the expense of the system as one of the chief reasons for change.
4 See also same to Carleton Dec. 10, 1774, (Can. Arch., Q. 10, p. 125.)
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themselves too firmly throughout the region to make it
possible to eject them (as was ordered by the Proclama-
tion of 1763), or to prevent their further increase.! Every
year only multiplied the evidence that the Western country
was fast and irretrievably losing its character as a mere
Indian hunting-ground, and that settled civil government
could not long be delayed.”

As to the dangerous and almost anarchial state of things
throughout the West during the whole of this period we
have abundant evidence. The official reports are full of
complaints of the unsettled and inadequate state of gov-
ernment and of the impossibility of carrying on the fur-
trade without constant friction and disorder.” I cannot
better state the situation than by quoting from the well-
expressed report of a committee of the Quebec Council,
April 24, 1769,' drawn up as the result of an investigation
called forth by complaints of the traders.” This was after
all pretence of control through a general superintendent
had been withdrawn and each Province had been given
power to frame regulations for its own traders. It begins
by representing the great inconvenience and injury of the
“situation and present condition of the places where this
trade is carried on, and in which all regulations, whether
made by this or any other Province, must of consequence
have their operative influence. They are at present, as we
understand, the subject of no civil jurisdiction whatever,
without any internal principles of government within them-

1See Murray to Halifax March 9, 1764, where he speaks of these settlements as *‘ cor-
tainly noble ones.” (Can. Arch., Q. 2, p. 78.)

See also Houston, Can. Const. Doc., p. 108,
note 2,

? See petition for such a government, from inhabitants of the Illinois, June 27, 1773,
32, This
was an old French settlement ; it was not to be expected that English settlers would be
less forward in opposition to military government,

Cal, Hald. Coll., p. 203. Also Dartmouth te (Gage concerning same, Ibid.,p.

3 Advocate-General Marriott asserted in 1774 that for want of a good government since
the Conquest, the trads was then only one-third of what it had been under the French,
Code of Laws.

4Can. Arch., Q. 8, p. 83.
8 For these complains see Minutes of the Quebec Council, Jan. 15 and March 2, 1768,
They were directed mainly against the Provincial regulations then in being.
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selves, nor annexed for the purposes of civil government
to any Province which has; so that we are at a loss to con-
ceive how any province in particular or all the separate juris-
dictions in America combined, can form a system. :
and give it binding effect upon persons casually residing in a
country not liable to receive a law from them, or enforce
obedience to it when formed.” The inevitable result of the
situation here outlined is briefly referred to by Dartmouth
in a letter to Gen. Gage, of March 3, 1773, in which the
latter is ordered to bring to England every thing required
to explain " as well the causes as the effects of those abuses
and disorders which in some of your former dispatches you
say had prevailed to a great degree of enormity in that
country.”' The report of the Quebec Council proceeds to
maintain that matters could not be remedied without Imper-
ial action in the annexing of the whole of the trade region
to some one of the existing civil governments, and con-
tends that no plan of concerted colonial action, (such as
New York shortly after proposed), could be satisfactory.
There were the usual difficulties of the time in regurd to
such co-operation; but over and above these, it was made
almost impossible by the fact that Quebec, the province
most concerned, was in a radically different governmental
and industrial position from its neighbors. In 1771 New
York proposed a scheme of joint action by Pennsylvania,
Quebec, and itself, which Quebec refused to accede to; Lit.
Gov. Cramah¢ writing home on the subject, Oct. 81, 1771,
that “the interest of the two Provinces [Quebec and New
York] differ too widely to expect they will ever perfectly
agree upon regulations.” *
1 Cat. Hald. Coll, p. 232,

2Can. Arch., Q. 8 p. 82, This is the occasion of the significant interference of Hills-
borough against American Congresses which have Ispoken of above (p.389.) Cramahé,
though recognizing earlier the peculiar interests of Quebec, scems to have been wilhag
at first, through despair of other remedies, to join in discussing common measures.
January, 1772, we find the Quebec Council in receipt of a more definite proposal for joint

action from New York, and rejecting the same on the grounds, (1), that the Quebec govern-
ment had no zuthority to take the financial measures involved, and (2), that the steps
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It will then be seen that it might well appear to the
home administration that no other step was open than the
annexing of the territory to some existing civil govern-
ment. To have kept it separate would have meant merely
the continuance of a military or semi-military control, sure
to be productive of even greater friction with the other
Provinces and their traders, of increasing damage to the
trade, and of more serious discontent on the part of the
various small settled communities. And having reached
this conclusion it was almost inevitable that the Imperial
authorities should choose for this purpose the Province
with which the region had been earliest and most closely
associated, and to which it was believed by so many to be-
long,— that of Quebec." The report of the Quebec Council
quoted above, had been transmitted home; its main con-
clusion was the setting forth with considerable force the
pre-eminent claims of Quebec to this acquisition. What-
ever influence the state of affairs in the other Provinces
exerted in this regard, we meet no trace of such influence
in the confidential communications between the British and
Canadian authorities. We have no reason to suspect the
candour of Dartmouth in the letter above quoted, addressed
as it was in the regular course of prlvate correspondence

proposed \\(mlnl ho |h tnnu ut.ll to the Plo\ n('ml n uh \\ e Imn ln are mainly no nlnnht

jealousy of the more powerful neighbor and * pprehension at the inroads she was making

in a branch of trade which had <o long been Quebec’s chief stay, Apart from the prohi-

hition of the Minister, (which it is noteworthy, is not referred to), the Queboc Govern

ment had probably confidence that the old advantages would soon be restored to the

Province by Imperial action. No further intercourse with the other colonies appears
on the subject before the Quebec Act. How far the bearing on this matter of the pro-
visions of the Quebec Act was instrumental in affecting the Revolutionary attitude of
New York and Pennsylvania, as rousing their commercial anger and jualnnq; would
probably be worth a closer investigation. At least we have here no inconsiderable e'e-
ment in the general and profound dislike ¢ the measure among the older Northern
cu](mies. See the commercial aspect of the Remonstrance of the N, Y. Legis!ature, March
), 1775, (Parl. Hist., XVIII, 650.)

lTo attach it to any one oth- or- Province would be objectionable (we may reasonably
assume the authorities to }mvv felt), because of the various conflicting colonial claims
in the West, sure to be aroused to the greatest activity by such a measure. Whereas
the Government could, consistently with the Tr(;aty, disregard all, and put the matter

on another basis by givin it to Quebec. This would be at least a plausible line of argu-
ment,

419
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to an official of long standing and known discretion. If
other matters had been of weight in the Imperial councils
there would seem to have been no reason for the careful
concealment, and no possibility of the unintentional neg-
lect, of them in this quarter.

On the other hand, although it is true that before the
actual appearance of the Quebec Act we have no indication
that the extension of the Province made by it had any con-
nection whatever with the contemporary difficulties of gov-
ernment in the other colonies, and although it must be
conceded that apart from such reference the Imperial au-
thorities seem to have ample justification for that exten-
sion, yet it is undeniable that the considerations which
excited the fears of the Continental Congress were put for-
ward by supporters (as well as by opponents), of the meas-
ure, both in Parliament and outside. But this was not
prominently done, at least at first; so incidentally indeed
that in the whole of the spirited debates in both the Com-
mons and Lords on the Quebec Bill in May and June, 1774,
such references appear in the mouths of only two support-
ers of the Bill, and their utterances are apparently not spe-
cifically noticed by the opposition. One of these more
candid or incautious speakers was Solicitor-General Wed-
derbourne who stated in the Commons that one of the ob-
jects of the measure was to deter Englishmen from settling
in Canada, and that one of the great advantages of the ex-
tension of territory would be that the other inhabitants of
North America “will have little temptation to stretch them-
selves northwards.”' He added moreover, “I think this
limitation of the boundary (i. e. of the older colonies) will
be a better mode than any restriction laid upon govern-

1Cavendish, Report, p. 53, Wedderbourne was at this time one of the pillars of the
Government in the Commons, But he was not responsible for the present Bill, and
though in his oflicial capacity supporting it as a whols, he plainly intimated that it had
not his entire approval. The statement had been immediately preceded by the remark
that he did not think that any tamptation should ba hald out to natives of England to
amigrate,
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ment. In the grant of lands we ought to confine the in-

habitants to keep them according to the ancient policy of
the country along the line of the sea and river."

This statement as I have said seems to have excited no
comment from either side of the House;' an oversight on
the part of the opposition which is the more remarkabie
from the fact that several of their speakers hint darkly at
“the secret designs"” of the Bill, and taunt the Ministry
with concealing their real motives,’— hints and taunts
which elicited no reply. Lord North, the leader of the
House, upheld the extension as made simply in the interests
of the fisheries in the East and of security to life and trade
in the West; though it will be seen that the preamble of

the Act refers only for the Western territory to the need
of civil government for the "
ments. "

several colonies and settle-
The enacting clause pays special attention to the
northern and western boundaries of Pennsylvania as
“granted by the Charter,” beside making the provision
“that nothing herein contained . shall in any wise
affect the boundaries of any other colony;"” but there is no
reference to the Western claims of any of the Provinces.
As first introduced the clause read very differently,—" all the
said territories, islands and countries, extending southward
to the banks of the river Ohio, Westward to the banks of
the Mississippi not within the limits of any other
British colony, as allowed and confirrced by the Crown.” A
petition against this indefiniteness was presented by the
Pennsylvania proprietories, and Burke also objected in be-
half of New York. Lord North professed every readiness to
pay regard to both settled and unsettled boundaries, while
declaring that the original intent had been to leave the fix-
ing of more precise southern bounds to later local agree-
ment; and on Burke's motion, representing that otherwise

1 The chance reporters from whom the Parliamentary History of the period was com
piled, seern also not to have heard it or to have not thought it worth while noting.

2 Cavendish, pp. 1,37, 85, 214 — pagings which refer to the beginnings of the speeches in
which the references occur,
1
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the Colonies would in this matter be left at the mercy of
the executive, the established clause was substituted for

the above.

When with this and other Amendments the bill went back
to the Lords it was received by a small but spirited oppo-
sition, headed by Chatham. Its principal defender was
Lord Lyttleton, who referred to the idea put forward by
Chatham that Canada would at a future day be used as a
proper instrument to quell British America, with the remark
that he was not apprehensive of this, but that if the Amer-
icans were determined to persist in their rebellious course
he saw no reason why Canada, with the rest of the Empire,
should not be so employed; and that in such an event he
regarded it as happy that the local situation of the Can-
adians was such that they might form some check to the
“fierce fanatic spirits " of the other Provinces.! This how-
ever illiberal, does not apparently refer to this situation
as one resuiting from the provisions of the Quebec Act.
Whatever the inference, this and the statement of Wedder-
bourne quoted above are the strongest suggestions of hidden
motives on this point, that, so far as I have discovered, ap-
pear at this time in the mouths of supporters of the Govern-
ment. In the close tracing of the preliminary steps through
the ten years preceding the Act I have met with no other evi-
dence fitted in any degree to support the belief that the exten-
sion by it of the boundaries of Quebec was dictated by hos-
tility to the growth and liberties of the other colonies
other than that which may perhaps be said to mark every
part of the colonial system. And whether these statements
are fitted to support that belief will appear very doubtful
to those who have entered into the spirit of that colonial
system. Even if it should be established that they were
not merely private and incidental utterances, but were
really expressive of definite ideas and motives on the part
of the originators of the Quebec Act, it will yet remain to be

1 Parliamentary History. Vol. 17, p, 1402 et seq.
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shown that they betoken a different standpoint than that
occupied by the Board of Trade for some time back.
Closely connected with that view of the interests of Great
Britain which for a long time had inspired the hostility to
colonial manufactures, for example, was a strongly rooted
preference of shore to inland colonies; a preference based
on the belief that the farther the colonists removed them-
selves from the oceanand the mother country, the more in-
evitably would they be led to manufacturing enterprises
and the less easy would it be for Great Britain to restrain
this activity. It was simply another aspect of the trade
considerations which led to such emphasis being placed
upon the conciliation of the savages; it cannot be shown
to imply any new development of anti-colonial policy, or
any insidious scheme of buiiding up in the West new com-
munities of alien social and governmental constitution,
with the aim of being later used as instruments against the
growth and liberties of the older colonies. By the ordinary
colonial views of the older illiberal school the attitude of
Wedderbourne and Lyttelton can I think be sufficiently
explained.

And not their views alone; but also such parts of the Im-
perial policy in regard to the West as cannot be attributed
to real solicitude for the Indian and for the safety of
the colonies. For if I have been successful in presenting
my point of view in the above, it will be already evident
what position I take with regard to continuity of policy
throughout this period in respect to the Western lands. I
see no reason to agree with Hinsdale even in the more mod-
erate assertion that " the Western policy of the British was
not steady or consistent, but fitful and capricious;"'it seems
to me that no inconsistency is to be detected between the
policy that dictated the Proclamation of 1763,— apolicy that
was manifest as early at least as 1756,—and that which
was expressed 1n the Quebec Act of 1774. It has been one

1. Old Northwest, p. 141,
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of my objects throughout this investigation to show the long
course of weakness, ignorance, and procrastination that
stretches between the acquisition of Canada and the final
settlement of its constitution. These qualities are not en-
tirely absent in the treatment of the matter under discus-
sion; but that treatment nevertheless presents more con-
sistency and firmness than we find in almost any other part
of the dealing with the situation. The frequent changes
of Ministry and Secretary seem to have affected the pecu-
liar sphere of the Board of Trade less than any other part
of the administration; simply, it is to be contended, because
that Board was now acting on long established principles,
applied to the new conditions as a matter of course, and
only slowly giving way to the inevitable western changes.
These are the principles of the old colonial-commercial pol-
icy; and no better expression of them can perhaps be found
than in the words of the Board of Trade itself in 1768, in
its adverse report with regard to the proposed new settle-
ments at Detroit and in the Illinois country." The signifi-
cant part of this is as follows:

“The proposition of forming inland colonies in America
is, we humbly conceive, entirely new. Itadopts principles
in respect to American settlements different from what has
hitherto been the policy of this kingdom, and leads to a
system which, if pursued through all its consequences, is,
in the present state of that country, of the greatest import-
ance.

The great object of colonizing upon the continent of

o

1 Franklin's answer to Hillsborough, 1772 ( Works, V. 5, Bigelow edition, 1887)., For
the report itself see its quotation by Hillsborough (7bid. V. 5-12). For very interesting
record of the progress of the scheme to which this was the death-blow, see letters of
Franklin to his son, Sept, 27, 1766—March 13, 1768 (7bid., 138-45). This reference I owe to
the unpublished monograph on western settlementslof Mr, G. H. Alden of the University
of Wiscongin, It exhibits Shelbourne, Secretary of State for the Southern Department
when the scheme was first advanced (by Franklin and others), as decidedly favorable
to it, together perhaps with some other officials, But Shelbourne was evidently in this
as in some other matters, in advance of his time (see Fitzmaurice, Shelbourne, 11, 31) ;
the Board of Trade seems not to have wavered in its position, and Shelbourne’s retire-
ment in January 1768 in favor of Hillsborough, the chief representative of the opposite
view, may perhaps not unreasonably be regarded as helped on by his heterodox liberal-
ism. It is apparently the first vigorous shaking of the older policy; but that policy ie
still triumphant,

R R o ——
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North America has been to improve and extend the com-
merce, navigation, and manufactures of this kingdom, upon
which its strength and security depend.

1. By promoting the advantageous fishery carried on upon
the northern coast.

2. By encouraging the growth and culture of naval stores
and of raw materials, to be transported hither in exchange
for perfect manufactures and other merchandise.

3. By securing a supply of lumber, provisions, and other
necessaries, for the support of our establishments in the
American islands.

In order to answer these salutary purposes, it has been
the policy of this kingdom to confine her settlements as
much as possible to the sea-coast, and not to extend them
to places inaccessible to shipping, and consequently more
out of the reach of commerce; a plan which at the same
time that it secured the attainment of these commercial ob-
jects, had the further political advantage of guarding
against all interfering of foreign powers, and of enabling
this kingdom to keep up a superior naval force in those
seas, by the actual possession of such rivers and harbours
as were proper stations for fleets in time of war.

Such, may it please your Majesty, have been the consid-
erations inducing that plan of policy hitherto pursued in
the settlement of your Majesty’s American colonies, with
which the private interest and sagacity of the settlers
covperated from the first establishments formed upon that
continent. It was upon these principles, and with these
views, that government undertook the settlement of Nova
Scotia in 1749; and it was from a view of the advantages
represented to arise from it in these different articles that
it was so liberally supported by the aid of Parliament.

The same motives, though operating in a less degree, and
applying to fewer subjects, did as we humbly conceive, in-
duce the forming the colonies of Georgia, Kast Florida,
and West Florida, to the south, and the making those pro-
vineial arrangements in the proclamation of 1763, by which
the interior country was left to the possession of the In-
dians."”

Here we have, it will be seen, not only the constant
reference throughout to a policy which is considered as of
long standing, but the definite statement that this policy
was directly acted upon by the government on an import-
ant occasion as early as 1749, and that it was operative in
the arrangments of 1763. It is true that Hillsborough,
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while quoting this statement with the fullest approbation,
has just before spoken of " that principle which was
adopted by this Board and approved and confirmed by his
Majesty, immediately after the treaty of Paris, viz: the
confining the western extent of settlements to such a dis-
tance from the sea-coast as that, ete.;” but it is evident
either that this is due to a confusion and heedlessness quite
characteristic of the writer, or that it is a mere misuse of
language, by the " principle " affirmed there being really
meant only the new application of an old principle to con-
ditions which had now for the first time fully presented
themselves. In Franklin's reply to Hillsborough he accepts
without quaestion the definition of policy, and in proceeding
to refer to the grant on the Ohio which had been approved
in 1748, brings this forward, not to show that that policy
was not then in operation, but on the contrary, going on
the assumption that it was then in force, to show that the
region in questicn did not come within its operation, be-
cause not in fact and not considered " without the reach of
the trade and commerce of this kingdom." * It is clear that
Franklin’s argument on this matter is entirely without
point unless it proceeds on such a basis. If the Board of
Trade were not to be supposed to be animated by the prin-
civle in question as a general one, their action could show
nothing with regard to the application of it to the region
included within the grant of 1748.

But we have, it is said, evidence of inconsistency or dif-
ferent policy in the treatment of the more southern portion
of the West in 1772 through the approval of the establish-
ment of a new colony south of the Ohio, to be known as
Vandalia. The inner history of this matter will show,
however, that it cannot properly be so regarded. For
whether or not this region was, as Franklin contends in
the argument noted above, regarded as on a different basis

1 Works, V. 32,
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itself by 1772, As early as 1764, Franklin tells us,' gov-
ernment contemplated the placing of it in a different posi-
tion, as a part of the plan then under consideration for the
regulation of the Indian trade; aiming by its purchase from
the Indians to "establish with their consent, a respectable
boundary line, beyond which his Majesty’s subjects should
not be permitted to settle.” The negotiations then entered
upon with the Indians were however delayed, and mean-
while, between 1765 and 1768 large numbers of settlers came
into the region and brought about a critical state of things
with the Indians. This hastened the action of the author-
ities, and the purchase was finally completed by the treaty
of Fort Stanwix in November, 1768. That the home gov-
ernment had reconciled itself fully to settlement here and
had made the purchase with such settlement in view, is
shown (as was pointed out by Franklin),” by the reference
in the Board of Trade Report quoted above to " the liberty
that the inhabitants of the middle colonies will have (in
consequence of the proposed bouundary line with the In-
dians) of gradually establishing themselves backwards." *
And yet it is this same Report, it will be vemembered,
which is drawn up for the purpose of making that strong
re-statement of general colonial policy which has been
quoted from above. So that for the Fort Stanwix region
there would seem to be no question that Franklin is cor-
rect in stating* that " the true reason for purchasing the
lands comprised within that boundary were to avoid an
Indian rupture, and give an opportunity to the king's sub-
jects quietly and lawfully to settle thereon.” Or, as he
strongly puts it, that the proclamation which had reserved
lands for the use of the Indians had lost its force with re-

1 Works, V. 38,
2 Ibid., V. 55-6,
3 Tbid., V, 10,

4 Ibid., p. 43.

as early as 1748, it is very clear that it had so established
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gard to that portion of these lands which the Indians by
selling had shown they had no use for.'

In 1768 therefore, government, while strongly re-enunci-
ating the general Western policy, had just as clearly ac-
knowl dged that this policy was not to be applied to the
region south of the Ohio.” This latter territory was now
definitely deprived of that character which, in the minis-
terial mind, still remained attached to the more northern
country, viz.: appropriation to the Indian as a hunting

-0y

ground. Between 1768 and 1772 settlement continued to
pour into the Ohio country to such an extent as to show
beyond doubt that this character had departed for all time."
So that in 1772, when the Walpole matter came up for final
determination, it was not difficult for Franklin to make a
triumphant case against the belated views of Hillsborough.
The commercial policy had here yielded finally to the force

1A hasty reading of this part of Franklin's paper might possibly give the impression
that he minimizes or loses sight of the general prineiples of poliey which inspired the
Proclamation of 1763, and that he regards it as mainly intended to pacify and protect
the Indians. Such a view I should regard either as an errvor, or as the misleading em-
phasis of a partizan brief, But I do not think Franklin is chargeablo in either respect;
for in a previous part of his paper (V, 32) he plainly declares that the definition of the
poliey of the Board in 1763 as laid down by Hillshorough, he will not ** presume to con-
trovert.,” Andas I have shown above, his later argument is evidently based on the ac-
ceptance of the principles of the Report of 17658, In what he says as to the cessation of
the force of the Proclamation through purchase from the Indians he has reference of
course only to the lands south of the Ohio,— a region to which, he labors throughout to
show, the prineiples of the established policy did not properly extend., Franklin was
too good a debater to prejudice his case by going out of his way unnocessarily. And
hence the reference to Mr, Grenville (V. 37) as having, with regard to the Proclamation,
‘“always admitted that the design of it was totally accomplished as soon as the country
was purchased from the natives,” I can regard as quoted purely with reference to the
country that had been purchased in 1768, and as not giving, or purporting to give,
Grenville's views with regard to the policy or intent of the Proclamation as a whole.
When the “admission’ was made does not appear; the language would seem to show
that it was subsequent to the purchase. But it will be remembered that the Grenville
government had entered into negotiations for such a purchase (with regard only to the
region south of the Ohio), as early as 1764, (Franklin, V. 38).

2]t is probable that the unimportance of this latter territory with regard to the fur
trade was of strong influence in bringing about this attitude. Franklin says that the
Indians were willing to sell because they had no use for the lands ‘“either for resi-
dence or hunting.” (V. 37).

$ Franklin asserted in 1772 that it was certain that at least 30,000 settlers were then
there. (Works, V.74,
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of circumstances, and the words in which the grant (Van-
dalia) was finally recommended by the Committee of Coun-
¢il must be looked upon as intended to show the reasons
for this departure from what was still however the estab-
lished policy. As stated by Franklin' these reasons were
as follows:

“1. That the lands in question had been for some time past
and were then in an actual state of settling, numbers of
families to a very considerable amount removing thither
from his said Majesty’s other colonies.

“2. That the lands in question did not lie beyond all ad-
vantageous intercourse with the kingdom of Great Britain."

[t is evident therefore that the grant of 1772 is neither a
mark of inconsistency nor a sign of the overthrow of the
old commercial-colonial policy with regard to the West. If
circumstances had forced this step south of the Ohio, the
Quebec Act two years later showed that there had been no
such change with regard to the rest of the country. Though
even this latter it would seem could not he regarded as
purely as before as a mere fur region; it has been shown
above that the modifying of the first ideas with regard to
its disposition was doubtless partly due to the discovery
that a degree of settlement had gone on even within it
which could not be entirely disregarded.” It was not dis-
regarded, but it was regarded as slightly as possible by the
attachment of the whole region to Quebec.

A very notable pamphkleteer of the year 1774° forcibly
sums up this matter. After stating that the Proclamation
of 1763 was intended to be followed up a general plan of
regulation for the Indian trade, he affirms, (as noted above),
1 Works, X, 555,

2The preamble of the Quebec Act speaks of the several French colonies and settle-

ments which by the Proclamation were left without civil government; (a petition for it
had been received from at least one of them),

Nothing is said of new settlement; but
Dartmouth’s letters show that it must have been known that it had steadily proceeded.
3% The Justice and Policy of the late Act of Parliament for making some effectual
provision for the Government of the Province of Quebec asserted and proved; and the
conduct of Administration respecting that, Province stated and vindicated.” By Wm,
Knox. Lond. 1774, Though unable to prove it, I believe this to have been inspired.
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that the events of the year following proved fatal to the
doing of this, as it was not thought expedient to lay that
tax upon the trade by which the expense was to be deferred.
“This was the reason that so large a part of the ceded ter-
ritory in America was left without government, and that
the new province of Quebec contained so small a portion of
ancient Canada.” The small French settlements in the
region, he continues, were left under the military govern-

ment of the posts, "as most likely to prevent an increase

of inhabitants.” But in the parts contiguous to the old
colonies immigrants flocked in and forced the Indians to
fall back; and as these new settlements were without civil
jurisdiction and were every day incieasing, "the case was
judged to be without other remedy than that of following
the emigrants with government and erecting a new Prov-
ince between the Alleghany mountains and the river Ohio
for that purpose.” But to prevent a recurrence of the
necessivy it was resolved, (and done by the Quebec Act),
to put the whole remaining region under the jurisdiction

of the Government of Quebec, " with the avowed purpose

of excluding all further settlement thereir, and for the
establishment of uniform regulation for the Indian trade."
The Province of Quebec was preferred, “because the
access by water is much easier from Quebec to such parts
of this country as are the most likely to be intruded upon
than from any other colony.” Only under one uniform
government could the Indian be protected, and thus be
prevented " the quarrels and murders which are every day
happening and which are the certain consequence of a

fraudulent commerce.” There seems no reason to doubt
the substantial correctness of these assertions; especially
when we find the Government despatching to Carleton with
his new commission in 1775, as a guide in his dealings with
the Indians and the Western trade, the identical regulations
which had been drawn up by the Board of Trade in 1764.’

1 Can. Arch., Instructions to Governors, Appendix to Carleton’s Instructions, 1775,
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The writer is evidently speaking from the standpoint of
the illiberal commercial-colonial policy; but it will be seen
that he is apparently ignorant of any but trade motives for
this part of the recent measure, and that he regards it as
dictated by precisely the same policy as that which had
produced the Proclamation of 1763. And this policy, I
repeat in conclusion, was caused neither by the acquisition
of Canada nor by the colonial troubles of the seventies. It
was only a new application of that principle of commercial
monopoly which, as Burke says, runs through twenty-nine
Acts "from the year 1660 to the unfortunate period of 1764, "
there is no ground whatever for connecting it, in origin or
maintenance, with the special troubles in the other colonies,
or with any sinister designs against these latter. A con-
nection which, I need scarcely again observe, certainly can-
not be made if the continuity of policy as between 1763 and
1774 be conceded.

But while defending the originators of the Quebec Act
from the heavier reproach brought against them on this
point, T do not wish to be understood as in the least defend-
ing the Western policy of the measure in itself. Disastrous
as the Quebec Act proved, no part of it I think was more
shortsighted or more disastrous than this treatment of the
Western lands. Following up the Proclamation of 1763,
it seemed an attempt to indefinitely maintain in the great
heart of the continent, when apparently thrown open for
Anglo-American expansion, the policy of monopoly and re
striction against which the colonies on the coast were
chafing so sorely. It was natural that the latter should
imagine themselves threatened and impeded more ma-
lignly and seriously than could have proven to be the
case; it was on this side, I have little doubt, that the
Quebec Act figured most prominently amongst the col-
onial grievances. Great Britain might well seem to have
become " the most active foe of the English race in Amer-

' Roosevelt, Winning of the West, 1. 38. Though T have quoted this expression, I by

no means agree fully with the way in which it is ured by thiz writer., He attributes to
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ica. In this light I am inclined to emphasize strongly
the importance of the Act in alarming and embittering the
colonists.” They were not likely to stop and reflect that
though the policy of the mother country apparently
remained the same, that policy had already broken
down in one important section of the new territory before the
inrush of the pioneers, and that there was no probability
that it would be any more permanent with regard to the

remaining portions.

b. Religion. The second important provision of the Quebec
Act was that noted one by which it was enacted that the pro-
fessors of the Catholic faith within the Province “may have,
hold, and enjoy the free exercis : of the religion of the Church
of Rome, subject to the King’s supremacy, . . . and that
the clergy of the established Church may hold, receive, and
enjoy their accustomed dues and rights,” in regard to such
professors. At the same time the adherents of that Church
were relieved from the oath of Supremacy established by
Elizabeth on condition of taking a simple oath of allegi-
ance. These are the provisions which move Lecky to de
scribe the Act as marking an “epoch in the history of reli-

gious liberty,” and which at the time moved the Continen-
tal Congress to express its astonishment that a British
arliament " should ¢ver consent to establish in that country
a religion that has deluged your island in blood, and dis-
persed impiety, bigotry, persecutiocn, murder, and rebellion
through every part of the world.” We must examine these
provisicns in the light of the attitude of the Home and Pro-

vincial governments to the church throughout the period;

England a too conscious and special hostility, and dates it from the close of the
war, His error seems mainly due to the apparent deficiency in grasp of the subject
and consistency of view which is shown in the assertion elsewhere thot the intsrosts of
Quaebee, “did not coniliet with those of our people or touch them inany way, and she
had little to do with our national history and nothing whatever to do with the history
of the West,” (1. 25.)

18ee in regard to this the Remonstrance of the N. Y. Logislature, Mar, 25, 1775, to the
British Parlinment on the subject of the Quebee Act. It is taken up almost wholly with
this side of the measure, (Purl. Hist, XVILL, 650.)
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and we shall find that on the one hand the framers of the
Act had no purpose of " establishing " the Roman Catholic
Church, and that on the other, the measure is by no means
s0 notable from the standpoint of religious liberty as it has
appeared.
The prominence of the religious element in Canada, and
the position the Roman Catholic Church had so long oc-
cupied in secular matters as well, made the treatment of
that church, and its future position, one of the most impor-
tant and pressing of the problems that confronted the new
Government. 'The conquerors were pledged by the Capit-
ulation to full toleration of the Roman Catholic worship;
though that instrument, promising to all religious com-
munities the continued enjoyment of their property, had
distinctly refused to assure the tithes or other dues of the
secular clergy.! The pledge of toleration was incorporated
in the IV, Art. of the treaty of Paris in 1763 by the following
clause: "His Britannic Majesty on his side agrees to grant,
the liberty of the Catholic religion to the inhabitants of
Canada: he will consequently give the most precise and ef-
fectual orders, that his new Koman Catholic subjects may
profess the worship of their religion, according to the rites
of the Roman Catholic Church, as far as the laws of Great
Jritain permit.” This is identically the same stipulation,
(in slightly different words), as that in the Treaty of Utrecht
fifty years hefore;* but it will be noticed that strictly in-
terpreted it does not seem at first sight to be the same con-
cession as that made in the Articles of Capitulation. Tt is
impossible to delay on the questions as to how far the strict
interpretation of the then existing laws would have in-
terfered with “ the liberty of the Catholic religion,” or how
far those laws were at that time enforced at home or were

I Capitulation of Montreal, Art. 27,34, Houston, Can. Const. Documents, pp. 45, 47.
28ce Lecky, History of England in the 15th Century, 1

of these treaties, Bee also Marriot, Code of Laws,

ak to the general resemblance
It ix rather curious that, though di-
reetly comparing the treaties, Mr, Locky fails to see that the earlier one containg pre-
cirely the provision which he refers to ar marking, fifty years later, an epoch of relig-
iour liberty,



434 BULLETIN OF THE UNIVERSITY OF WISCONSIN,

valid in America.! Of rigid construction there was no real
question in the case of Canada, and it will appear later that
there is no evidence of the slightest attempt on the part of
the British government throughout the period to interfere
with full religious liberty, or with the establishments nec-
essary for its effective maintenance. But that the above
phrase, “as far as the laws of Great Britain permit,” was
by no means an unconsidered one, but was intended at least
at first to have a very definite significance, is clearly shown
by a very important communication from the Earl of Egre-
mont, Secretary of State, to Murray, on the occasion of
the latter’s appointment to the new civil Government in
Quebec (Aug. 13th, 1763). The new governor is instructed
in this that information has been received which causes a
suspicion that the French have hopes of using the religious
liberty promised the Canadians for the retaining through
the clergy of their hold upon the people, and that he is
therefore to be on his guard against any such attempts.
The King, (the Minister continues), has no intention of re-
straining the Canadians in the free exercise of their religion,
but the condition as far as the laws of Great Britain permit
must always be remembered; these laws prohibiting abso-
lutely “all Popish Hierarchy in any of the dominions be-
longing to the Crown of Great Britain.” “This matter was
clearly understood in the negotiations of the Definitive
Treaty. The French Minister proposed to insert the words
comme c¢i devant, in order that the Romish religion should
continue to be exercised in the same manner as under their
Government; and they did not give up the point until they
were plainly told that it would only be deceiving them to
admit these words, for the King had no power to tolerate

11t is perhaps worth noting that among the list of convicted criminals in Great Britain

in 1771 is found the name of one John Baptist Maloney, who was sentenced to perpetual
imprisonment for the crime of exercising the office of a Popish priest. He was after-
wards pardoned on condition of leaving the country. Calendar of Home Office Papers
1770-2, No. 376,

2(Can, Arch,, Q. L. p. 117,
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that religion in any other manner than as far as the laws of
Great Britain permit. These laws must be your guide in
any disputes that may arise on the subject.” Itis clear from
this that the French Government desired the words comme
ci devant to be inserted instead of the phrase in question,
and that the object of that phrase was merely to deprive
the Catholic religion of any legal status or hierarchy in the
Province. Taken in this connection it will be seen that
the Treaty was really intended to grant all that had been
promised in the Capitulation.! And the principles thus
clearly stated at the start, we tind adhered to throughout
the period with more vigor and consistency than can be
discovered in any other part of the Canadian policy.

In the above letter Egremnnt goes on to advise Murray
to give public notice that no new foreign priests would be
allowed to remain in the country without Governmental
permission, and also to require all ecclesiastics to take the
oath of allegiance. The following October 25, Murray writes
as to the general subject of religious policy, on the oc-
casion of the transmission home of religious petitions,*
which he reports as due to anxiety on the part of the Cana-
dians as to the continuance of the priesthood. If this, he
says, be provided for, they would part with the hierarchy
without much reluctance; and he suggests a plan for hav-
ing priests educated in Provincial seminaries as heretofore,
and ordained abroad at the public expense,—a plan which

1As to the opinion that the faws did not prohibit the free exercisze of the Roman Cath-
olic religion, and that it was at the discretion of the crown whether Catholics in the
uewly acquired colonies should be admitted to oftfice and honors, see Att.-General Yorke's
opinion concerning the position in regard to office of the Catholics in Grenada., (Cal,
Home Oprice Papers, 1776-9, No, 403.) This opinion is further of great interest in view of
the questicn as to the formation of an Assembly in Canada, and the admission of Roman
Catholics to it. It stateseclearly that the statute requiring the transubstantiation test
oath does not apply to the new possessions, and that his Majesty is the only judge in re-
gard to the use of such. This should ba considered in connection with the opinion of
Lecky as to the importance of the Quebec Act in religious history, On the general question
as te the position of Catholies see further, opinion of Thurlow and Wedderbourne, (Cal.
Home Office Papers, 1770-2, Nos. 659, 713) ; Report of Wedderbourne, 1772 (Christie, His-
tory of Lower Canada, I, ¢, 2) ; Marriott, Code of Laws.
% See above, p. 234,
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he thinks " the most feasible means of procuring a national
clergy, without continuing a Bishop,” and likely to give
“universal satisfaction and make the Canadians in time
forget their former connexions.'” To these suggestions
Halifax (Jan. 14, 1764)" makes the guarded reply that he
hopes soon to transmit definite directions on "that very
important and difficult matter.” We meet nothing further
directly on this point, but that Murray’s suggestions were
not taken is shown by the fact that a Bishop for the pro-
vince was allowed to be ordained in France in 1766, (the
permission seems to have been given as early as 1764), and
to proceed to Quebec in the same year; continuing there at
the head of the church for the remainder of the period.
There is some mystery about this transaction, and Mastres
asserts that the Bishop had only a verbal permission to as-
sume authority, and that he was supposed to have prom-
ised to confine himself to the necessary and inoffensive
duties of the office, (which promise, he adds, was not kept).
The English government, according to Maseres, was
brought thus to "connive" at this evasion of the laws
under the opinion that the step was necessary to secure to
the Canadians the enjoyment of their religion without giving
loopholcs for the creeping in of foreign influences. But
that this was regarded as only a temporary step is shown
by a Board of Trade report on the state of Quebec, May
16, 1766, in which the " unsettled state of eclesiastical affairs "
is designated as the first of the matters requiring attention.®
In Oct., 1767, Carleton recommends the appointment of a
coadjutor in order to obviate the necessity of having the
Bishop consecrated abroad; a recommendation which the
Secretary approved (March 6, 1768),* but which was re-
ferred with others to the shortly expected regulations about
religious matters in general. In 1772 however, the matter came

1Can. Arch., Q.1, p. 251,
21bid., Q. 2, p. 5.

3 Ibid., Q. 3, p. 53,

4 1Ibid., Q. 5-1. p, 344,
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up again in the absence of Carleton, und, like the appointment
of the Bishop, seems to have been temporarily sett.ed by
another connivance, (in this case only of the Provincial gov-
ernment), at an evasion of the laws; the Lt. Governor
writing (July 25, 1772), that as the Bishop had lately obtained
“the requisite power for consecrating the coadjutor whom
Gov, Carleton had pitched upon, I agreed to his perform-
ing the ceremony, but in a private way, because it was not
the act of government, and to avoid giving a handle to

busy and troublesome people.”' To which Hillsborough
replied, Sept. 2, 1772: "“Your having permitted the per-

son styling himself Bishop of Quebe¢ to consecrate a
coadjutor in consequence of power which you say he had
received for that purpose, and which I presume must there-
fore mean from some foreign ecclesiastical authority, ap-
pears to me to be a matter of the highest importance, and
the more so as I do not find upon the fullest examination
that any authority whatever has at any time been given by
His Majesty for the exercise within the colony of any
powers of Episcopacy in matters relative to the religion of
the Church of Rome."”* Hillsborough was shortly after re-
placed by Dartmouth, and the latter writes Dec. 9, 1772 in
a similar strain, declining to give any countenance to the
late consecration of the coadjutor, and making the matter
depend on the deliberations of the Privy Council then pend-
ing; though he adds that he will not undertake to say that
the exercise of some Episcopal authority may not be nec-

essary to the toleration granted.®

During the whole of the period the power of appoint-

ment to benefices resided in the Governor alone, having

been first granted to Murray, in 1763. The instructions to

Carleton in 1768 direct him “not to admit of any ecclesiasti-

cal jurisdiction of the See of Rome or any other ecclesias-

1 Can, Arch., Q. 8, p. 160,

2 Ibid., Q. 8, p. 166,

31bid., p. 220
11
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tical jurisdiction whatever,”"—an instruction which would
seem to be in direct opposition to the continuance of the
functions of a French ordained Bishop. Another article
ordered him to provide for the gradual settlement of Prot-
estant clergymen; and it was no doubt as a following up
of this that in July 1768 a mandate was issued to him to
appoint under commission two such to the parishes of
Quebec and Three Rivers, to enjoy the same during life,
“with all rights, dues, profits and privileges thereunto
belonging in as full and ample manner as the ministers of

churches in any of our colonies in America.”' But Carle-

ton, viewing this as a " stile of office " due to carelessness,
remonstrated against it as extending, in the opinion of the
Provincial lawyers, “to dispossess the people of their pri-
vate churches and their clergy of their tithes and all pa-
rochial dues,” and gave the clergymen simply licenses to
preach, with a right to such dues only as should arise
from Protestants under the laws relating te the Church of
England.” This action was apparently approved of by the
home Government, the Secretary writing that there had
been no intention of authorizing the general demand of
tithes,” as had been shown by the attachment of a stipend
out of the general revenue.

On the verge of the Quebec Act, Dec. 1st, 1773, Dart-
mouth writes that the coming settlement will give all sat-
isfaction to the new subjects on the head of religion, but
on such a basis that all foreign jurisdiction shall be abol-
ished and the Province itself made equal to the supplying
of all the essentials to free worship in the true spirit of
the treaty.* The settlement thus foreshadowed —that of
the Quebec Act,— viewed in the light of the policy thus
clearly maintained down to its enactmeent, cannot be said to
depart from it, the Article (5th) which provides for " the free

1 Maséres, Commissions, p, 148-52,
2Can. Arch,, Q. 5-2, p, 726-730
SIbid., Q. 5-2, p, 736,

4Ibid., Q. 9, p., 157,
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exercise of the religion of the Church of Rome,"” expressly
adding, "subject to the King's supremacy declared and
established by an Act made in the first year of the reign
of Queen Elizabeth.” Nor can it be regarded as " estab-
lishing " the Roman Catholic Church in any sense in which
the Church of England was not also established. For the
only new privilege bestowed on the Roman Catholic clergy
is comprised in the phrase, "the clergy of the said Church
may hold, rveceive, and enjoy their accustomed dues and
rights in respect to such persons only as shall profess the
said religion,”"—a phrase which has always been inter-
preted as implying the re-establishment of compulsory
tithes; while the next article goes on to make provision
for the applying "of the rest of the said accustomed dues
and rights” (i. e. the tithes of Protestants), tothe support
and encouragement of the Protestant religion. And that
the intent of the framers of the Act did not reach even to
thus equalizing the two Churches is clearly shown by the
ensuing instrnctions to Carleton 1775. The 20th Article en-
joins him to remember “that it is a toleration of the free
exercise of the religion of the Church of Rome only to
which they [the new subjects] are entitled, but not to the
powers and privileges of it as an established Church, which
belongs only to the Protestant Church of England.” The
21st Article further forbids all appeals to or correspondence
with any foreign ecclesiastical jurisdiction, makes govern-
ment license essential in every case to the exercise of
Episcopal or parochial functions, and conditions the hold-
ing of all benefices on good behavior. I cannot here enter
fully into the legal question of the peculiar relative posi-
tions thus apparently granted the two churches; it must
be left with the remark that it is the very evident inten-
tion of the Administration, as shown in the Governor’s in-
structions and elsewhere, to make the Church of England
theoretically the Established Church for the whole Province,
and effectually so wherever the field was not already in
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possession of or could be gradually secured from, the
Church of Rome. Thus provision is made that a Protest-
ant minister should be appointed to any parish in which
the majority of the inhabitants should solicit it, and that
the appointee should receive “all tithes payable in such

parish; " as also that all rents and profits of vacant bene-

fices should be applied to the support of a Protestant
clergy.! Any introduction of, or correspondence with, for-
eign ecclesiastical jurisdictions, was strictly prohibited, no
Episcopal or Vicarial powers being allowed to be exer-
cised by Roman Catholics except such as were indispens-
ably necessary to the free exercise of religion. And even
these were to be exercised only by Governmental license
“during our will and pleasure,” in correspondence with
“the spirit and provisious of the Quebec Act;" such license
being made essential to all ordination or holding of
benefices. Benefices were to be conferred only on Cana-
dians born, and the Governor and Ccuncil had power of
suspension in case of criminal offenses or of treason.
These provisions show in brief that the determination to
allow none but strictly religious privileges to the Church of
Rome in the Province, which had been insisted upon in the
Treaty of Paris, was not less strongly incorporated in the
Quebec Act and its accompaniments; and therefore, that
instead of that Act being the complete surrender to the
Church of Rome it appeared to Protestant contemporaries
and has often been represented since, that Church was
granted no new privileges beyond the securing to it of sup-
port jrom its own adkerents. It was a change that affected
only these adherents, changing for them a voluntary into
a compulsory burden; a change the political results of
which will be elsewhere discussed.” Briefly it seems prac-

11t will be seen that both of these provisions diseriminate in favor of the Church of
England againgt the Church of Rome; the latter not being allowed under any circum-
stances to take tithes from Protestants or to receive anything from vacant benefices,
which remained wholly at the disposal of the Protestant executive,

4 8ee below, Chapter VI, A,
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tically accurate to put the matter thus: The tithe was by
the Act attached to all land as a state exaction, that por-
tion of it paid by adherents of the Roman Catholic Church
being applied to the support of the Roman Catholic
clergy, the remainder, at the discretion of the Govern-
ment, to the support of a Protestant clergy. But the en-
suing instructions to the Governor, (apparently without
authorization in the Act),' further divert to the benefit of
the Protestant Church a// the profits of vacant benefices,
and all the tithes of parishes where the majority of the in-
habitants were or should become Protestant.

What light do the debates on the Act throw on these
arrangements? On the whole they lead to no conclusion
opposed to those drawn from the examination of the earlier
policy. But they do not increase our estimation of the care
or the clear-sightedness of the framers of the bill. As
first introduced the religious enactment embraced only the
5th Art. of the final Act, no mention thus being made of
the Protestant Church, and no limitation being placed on
the clause "subject to the King's supremacy.” Considerable
battle raged around the question as to whether or no
the Roman Catholic Church was really established. Lord
North maintained that no more was done than was required
by the Treaty with regard to the free exercise of the faith,
and that Papal authority in the Province would certainly
not be permitted;* the Solicitor General stated that he
could see no more in the bill than a toleration, with the
clergy made dependent on the State rather than on the
people.” In answer to the charge that nothing had
been done for the Protestant Church Lord North brought
into the committee the amendment in favor of that Church
which forms Art. VI of the Act, characterizing this as an
establishment. Some further debate tock place as to the

11t would seem as if Wedderbourne the Solicitor General was responsible for at least
the latter clause. See Cavendish, Report, p. 218,

2 Cavendish. p. 10,
3 Ibid., p. b4
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royal supremacy' and at the next sitting the Government
brought in the amendment which forms Art. VII, and
wk'ch apparently goes far to nullify the “supremacy”
clause of Art. V. This however was undoubtedly consid-
ered as necessary to full toleration and as not diminishing
the hold of government over the Church,’and was agreed
to without a division.® It is probable that the conciliatory
and hazy attitude of the Government on this part of the
bill was due to a consciousness of the strong position of
the opposition from a popular standpoint. This aspect of
the situation was wittily referred to by Barré in a passing
reference* to the rumored impending dissolution of Parlia-
ment. " People may say " he remarked, “upon its dissolu-
tion as they did after the death of King Charles, that by
some papers found after its decease, there is great reason
to suspect that it died in the profession of the Roman
Catholic religion.” A privy courcillor retorted that the
parallel at least held good in the circumstance that the dying
Parliament, like the dying Catholic, was “attended by a
number of troublesome people, disposed to put many
troublesome questions.”

The above examination will cause it to appear very
doubtful if the position of the Church was really much im-
proved by the enactment, supposing the latter to be
rigidly applied. Apart from the effects with regard to
the attitude of the people referred to above, there were
new elements indeed of positive disadvantage. The

1In which occurred one of the most violent attacks on the ‘‘secret designs” of the bill
that we meet with, The assailant was Barré, who pointed to the indulgences given the
Roman Catholies as confirming his suspicions, and warned the Government that *‘if you
are about to raise a Popish army to serve in the colonies,—from this time all hope of
peace in America will be destroyed. . . . I smelt out this business from the be-
ginning,” Thurlow, who followed the irate Colonel, took no notice whatever of the
insinuation. Cavendish, p. 228,

2 As shown above by the later instructions to the Governor.

3 Cavendish, pp. 250-1. When the Bill went back to the Lords this last amendment
however received the especially hostile notice of Lord Chatham, who declared it offen-
sive as an attack on the Greav Charter or the Bill of Rights, Lord Lyttleton replied
foreibly that full toleration could not exist without the clause.

4 Ihid., p. 239,




[N,

Sovernnient
. VII, and
supremacy”
'dly consid-
liminishing
was agreed
sonciliatory
part of the
position of
5 aspect of
\ a passing
1 of Parlia-
its dissolu-
’s, that by
eat reason
he Roman
1 that the
i the dying
nded by a
put many

jear very
much im-
er to be
regard to
ere were
ze. The

18" of the bill
aces given the
it that “if you
ne all hope of
from the be-
atever of the

; amendment
ared it offen-
leton replied

COFFIN—THE PROVINCE OF QUEBEC, 1760-76. 443

clergy were now legally assured of support; but that sup-
port, we are frequently told,' had been, since the conquest,
quite as assured by the voluntary contributions of a pious
people, over the recalcitrant of whom might still be exer-
cised, in the generally hazy state of the ecclesiastical powers,
a great share of the many-sided authority so abundantly
wielded under the old régime. Now however the Quebec Act
had strictly and narrowly defined the real position and
power of the Church; it had stripped it of nearly every
vestige of its old temporal prestige, and of every right of
pretension to any but a strictly religious status. Further,
this Act had in all probability actually diminished the rev-
enues of the Church; for it had deprived it entirely not
only of all right to dues from benefices unfilled, (and the
filling of vacancies was in the hands of a Government or-
dered to lose no opportunity of securing the advancement
of the Protestant religion,” to whose benefit the receipts
from such vacancies were to be appropriated), but also of
all right to dues from any parish in which a majority of
Protestants might become settled. It must therefore ap-
pear that the apprehensions of the Continental Congress as
to the establishment of the Popish worship were unfounded ;
that the position and prospects of the Church through the
new legislation, especially when viewed in that connection
with the previous policy and the accompanying instruc-
tions which shows its intent and the spirit in which it
would be administered, were not such as to give evidence
of an exceptional liberality which could be explained only
by sinister designs against the other colonies.?

1Expressly and frequently asserted in Quebec Act debate, These statements must be
considered very cautiously it is true; but yet there seems no reason to believe that the
Church had not been sufficiently supported through the period.

2For the invent of the Government on this point see Cavendish, p. 219,

3The above examination of the intentions and early measures of the Britisl Govern-
ment with regard to the Roman Catholic Church in Canada should be considered in
connection with the later position assumed by that Church, This later position has no
sufficient support in the Quebec Act, but has been acquired since, in direct opposition to
some of its most impertant provisions, as a very important part of that long course of
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Further light will be thrown on this matter by consider-
ing the parallel course of the Imperial authorities in the
Island of Granada. This, with some neighboring islands,
conquered in 1762, had been ceded to Great Britain in 1763
“in full vight . . . with the same stipulations in favor
of the inhabitants . . . inserted in the IV. Art. for
those of Canada."” ' The Royal Proclamation of October, 1763,
had named the Government of Granada as the fourth of the
new Governments to which that Proclamation was intended to
apply; and civil commissions were made out for it similar
to those in the case of Quebec. But its later fortunes had
diverged markedly from those of the latter Province, in
that the Assembly promised by the proclamation and di-
rected by the commissions was actually called together and
constituted in 1765, at which time ‘“none of the ¥rench
Roman Catholic inhabitants claimed a right or even ex-
pressed a desire of becoming members, either of the Coun-
cil or Assembly.”? This body, evidently entirely English-
speaking in composition, acting on the same assumptions
as to the introduction of English law as the same party in
Quebec,” proceeded at once to pass “an Act for regulating

revived French development of which the Quebec Act was the basis. In other wordsthe
assumptions from which that measure proceeded, and the position in which it placed the
Province with reference to the new English element, were made by the Church the start-
ing-point of a brilliant course of aggrandizement; that Church becoming therein identi-
fled with the revived national feelings and forces whose growth bore it in turn triumph-
antly forward. A full comment on this is of course impossible ; but it will be instructive
to notice the words of the most authoritative of modern French Canadian constitutional
writers. ‘‘ La réserve de la suprématie spivituelle du roi d’'Angleterre semble avoir été
mise dans le statut de 1774 et les instructions royales qui suivirent pour la forme. Elle
resta lettre morte. Les répresentants du pouvoir comprirent que toute tentative pour
l'imposer & la colonie resterait sans suceés, L’'acte constitutionnell [in 1791], n’en parle
pas.” (Lareau, Hist. Droit Canadien, 11, 140), It was at the period of the war of 1812 that
the preponderating position of the Church was finally and firmly secured. By that time it
had again in reality taken possession of the once almost emancipated French Canadian,
and could make its own terms with the government which seemed so dependent upon
his loyalty.

1Treaty of Paris, Art, IX.

2 Edwards, History of the British Colonies in the West Indies, I, p, 62 (Phila., 1808).

3 See the almost contemporary action of the Grand Jury in Quebec, especially with re-
gard to the protest against the privileges granted to Roman Catholics. The * old sub-
ject” element in the Provinces is identical in spirit and aims, with the difference
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the elections of the general Assembly of Grenada and the
Grenadines, and for the better ascertaining of the electors
and elected,” which required all members of the Assembly
to subscribe the Declaration against Transubstantiation,’
(no such restriction being placed on the franchise evi-
dently). On the protest of the French inhabitants,* the
Board of Trade intervened against this and other Acts of
the same body, by a Report made March 4, 1768, in which
they condemn the above Act as tending “to give disgust
and dissatisfaction to your Majesty’s new subjects,” and
state that the test there required “is not (as we conceive)
extended to the colonies by any Act of Parliament, and is
a qualification the enforcing of which is entirely left to
your Majesty’s discretion.” This recommendation is evi-
dently based on the opinion of Attorney-General Yorke, to
whom the case had been referred,’ and as the result the
following year the Governor of the Island received royal
instructions to admit Roman Catholics into both Council
and Assembly as well as into the commission of the peace,
without the taking of the test oath against transubstanti-
ation.* This, through the unbending attitude of the Protest-
ant party, gave rise to such bitter political contests that

that in Grenada it proved more uncompromising and intolerant. This distinction is
doubtless due to the facts, (1) that representative Government had been put in force in
Grenada and thereby the direct control of the executive greatly lessened, (2) that in
Grenada the British were relatively a much stronger element. In 1771 the white popu-
lation of the Island was about 1,600, (the slave'population being nearly 40,000), of which,
considering the analogy of Quebec, a very considerable section must in 1775 have been
English speaking. (Edwards, 1. 74).

1 See an anonymous Pamphlet entitled ‘ Observations upon the Report made by the
Board of Trade against the Grenada Laws.” (W. Flexney, London, 1770). This is ably
written, from the standpoint of the British party in the Province, and contains the

Board of Trade Report almost in full apparently, Ihave not been able to find it else-
where.

2 Cal. Home Office Papers,1766-9, No. 403.

3 Ibid, 1t is uncertain from this entry whether the date assigned, (Jan. 12, 1767), is
that of the reference or that of the advice. The form of the statement of the case would
seem to show that the referrers were decidedly leaning to the opinions maintained in Mr.
Yorke's answer. The reference is endorsed, ‘‘your opinion on this case is much wanted.’
See note above on this opinion, p. 435.

¢ Edwards, West Indies, L. 62, Southey, West Indies, 1L, 395,
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representative government remained practically suspended
throughout the rest of the century. Yet the Crown per-
sistently refused to revoke the objectionable instructions,
notwithstanding the strong constitutional arguments
brought against them.’ As to the general treatment of the
Roman Catholic Church in Grenada, we find as in Canada,
that the treaty engagement of full toleration was liberally
carried out; and it would seem moreover that it was not
till 1783 that any step was taken to interfere with the es-
tablished interests of the Church of Rome or to further
those of the Church of England, the act of that date still
providing “some allowance . . . for the benefit of the
tolerated Romish clergy."”* It is thus evident that the liberal
attitude of the Imperial government with regard to the
Roman Catholic Church was not peculiar to Quebec, but
that it had been initiated earlier and extended further in
a non-continental Province,—one which could not be sup-
posed as ever likely to be in a position to affect political
conditions among the older colonies,—than in that one
where the policy was regarded as inspired by deep hostil-
ity to those English-American political institutions with
which the Protestant church was supposed to be especially
identified.

The only conclusion we can draw therefore on this point,
is the one to which we have been led by our examination
of the earlier policy; namely that in the measures of 1774
with regard to the Roman Catholic Church in Canada the
home government was influenced mainly or solely by the

1 For these see the pamphlet of 1770 referred to above. There would seem to be no doubt,
notwithstanding the opinion of Mr. Yorke, that the action of the Crown in this matter
was, constitutionally, altogether indefensible, and indirectly so declared by the Mans-
field judgment of 1774, And it is well to note here whatI shall probably refer to again,
that the consciousness of this may in all likelihood be discerned behind the refusal to
take similiar action, even through Parliament, in the case of Quebec before or at the
time of the Quebec Act. It is rather curious that no pertinent reference to the Granada
case isfound in the Quebec Act debates; though that the action of the Government was
carefully observed in Quebec itself is to be seen from the petition of the English-
speaking party there in 1773,

2 Edwards, West Indies, I, 72,
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necessity of maintaining its treaty obligations, and by the
desire to protect a conquered and docile people from the
intolerance of a political party which it believed to be
identified in spirit and aim with the objectionable elements
in the older colonies. That this latter was a subsidiary
and minor motive, and that, on the other hand, there was
no general spirit of religicus liberality in action, is shown
by. the fact that the general liberal attitude and the partic-
ular measures alike, were confined to those provinces
with regard to which treaty obligations existed. The

“case” submitied to Yorke in 1767 begins with a distinct
statement that “in the Leeward Island, Barbadoes and
Jamaicas, they do not admit a person to be of the Council,
Assembly, or a justice of the Peace” except on subscription
to the declaration against transubstantiation; yet nothing
in the way of alleviation was done or hinted at in regard
to these cases. I can therefore see no sufficient ground
for Lecky’s reference to the Quebec Act as marking “an
epoch in the history of religious liberty.” It is true that
by that Act, as in the Grenada instructions, more was
given than was called for by the Treaty obligations; but
these additional privileges were far more political than
reiigious in their origin and intent. In the case of Quebec,
full political privileges were denied expressly on religious
grounds.

As to the measure of toleration accorded throughout the
period to the Roman Catholic worship, there can be no
doubt that it was complete. The faithful and even gener-
ous observance of the Treaty on this point is frequently
acknowledged in the native petitions and calls forth the
censure of the Protestant element. Further, whatever may
have been the suggestions of individuals, no encroach-
ments were made cn the property or privileges of the
Church during the period. Maséres expressly asserts that
the churches and chapels were left entirely in the hands
of the Catholics (town Protestants borrowing them on

|
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Sunday for an hour), their priests in possession of the
glebe lands and parsonages, and all old ceremonies and
even processions continued without molestation.! And
though the assertions of the same writer as to the pomp
and importance gradually assumed by the Bishop ard the
use by him of excommunication,”etc., seem* undoubtedly
an exaggeration, it is evident that the confidence of tne
clergy and peoplein the good faith of the conquerors and in
their liberal interpretation of the privileges promised, stead-
ily increased. The genuineness of religious toleration is
sufficiently proved by the fact that the only complaints in
regard to the matter that we meet with are the protests of
the noblesse against their own exclusion from public em-
ployments through the oaths required of all officials. The
requirement of these subsisted unaltered through the
whole period, they being given a prominent place in Carle-
ton’s instructions of 1768. But considerable latitude must
have been allowed with regard to them in the case of
minor officials, for we find several of the smaller offices in
the possession of French Canadian Catholics. We have
also seen above that Catholics were admitted throughout
the period on juries and to the practise of the law,— an indul-
gence violently condemned by the English grand jurors of
1764, as contrary to the constitution. Outside of these
few exceptions however, the religious oaths excluded the
French Canadians from all civil and military employments,
including the Council and the possible Assembly. The real
importance of this exclusion is with regard to its influence
(elsewhere discussed), upon the establishment of represen-
iative institutions.

1 Carleton distinetly confirms this by saying that the Bishop had of his own will lessened
the number. (Can. Arch., Q. 6, p. i4). Some interesting testimony on this matter will
be found in the introductory memor to the Life of John Carroll, (Md. Hist. Soc., 1876,
pp. 20-M). It is there asserted that Carroll’'s mission in 1776 to the Canadian clergy
failed because of their entire satisfaction with the treatmsnt of the Church by the
Pritish authorities; a conspicuous instance of the latter's attitude being afforded by
the statement of the Canadian clergy that the ‘“‘government actually furnished a mili-
tary escort to accompany the grand procession on the festival of Corpus Christi."”

1 See letter of Carleton just referred to.
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Though not of much interest to us now, a prominent
part of the problem connected with the treatment of the
Church of Rome in the Province had reference to the
communities of regular clergy, and especially the Jesuits.
These communities however were not an essential part of
the religious organization, and had not the hold upon the
people which would make their fate a matter of national
concern.! Nor was Great Britain’s attitute toward the
Jesuits different than that of contemporary powers, Cath-
olic and Protestant. Their great power under the old
régime has been graphically described by Parkman; but it
had been declining for some time previous to the conquest,
and at this time the vigor and possessions of the Society
were much inferior to those of the Sulpitians or Recollets
at Montreal,—an order which was much more favourably
looked upon by the government from the first. The 34th
Art. of the capitulation of Montreal would seem indeed
(unless it is to be construed in connection with the preced-
ing one), to promise the possession of their property toall the
communities; but, though the Order was not suppressed
till 1773, it is evident that the home Government from
the first looked upon the possessions of the Jesuits as its
own. At the beginning of the civil government Murray was
directed to prevent further additions to it or to the other
orders,—a direction which was repeated more positively
later and strictly followed through the whole period.
In the instructions to the Receiver-General in 1766 he is
ordered, “whereas the lands of several rveligious societies
in the said Province, particularly those of the Society of
Jesus, are, or will become, part of His Majesty’s revenue, "
to endeavour by peaceful agreement to get these into his
present charge in order to prevent any losses thereto. In
1767 Shelbourne writes® that the property of the Jesuits,
(which has been represented as producing £4,000 per an-

num), “must become on their demise a very considerable
18¢e Murray’s Report, 1762,
2To Carleton, November 14, (Can, Arch., Q. 4, p. 298.)
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revenue to the Province, in case His Majesty should be
pleased to cede it for that purpose.” To which Carleton
replies' that the order he is convinced is in reality poor,
their lands yielding very little and their total income
being given by themselves as 22,658 livres, from which
they have 19 persons to support. All the legal opinions of
the time supported the view that the property held by the
Jesuits had become legally vested in the Crown; and in the
instructions to Carleton of 1775 it is declared that the
Society is “suppressed and dissolved and no longer con-
tinued as a body corporate and politic, and all their rights,
possessions and property shall be vested in us for such
purposes as we may hereafter think fit to direct and ap-
point.” But the remaining members of the order in
Canada were to be supported out of this property for the
rest of their lives, and it was not till the death of the last
one in 1800, that the lands actually came into full use as
part of the state revenue.

c. Cwil Law. The third feature of the Quebec Act which
requires our consideration is that one which is described
in the Declaration of Independence as the “abolishing the
free system of English law.” Itisexpressed in that clause
of Art. VIII which directs that “in all matters of contro-
versy relative to property and civil rights resort shall be
had to the laws [and customs] of Canada as the rule for the
decision of the same , . . until they shall be varied or al-
tered by any Ordinance that shall from time to time be passed
in the said Province.” This provision was modified by Art.
IX, directing that all royal land grants, past or future, in
free and common soccage, should be exempt from its op-
eration, and by the provision of Art. X, that the execu-
tion and administration of wills should proceed, at dis-
cretion, according to either English or French law

A reference to the former discussion as to the adminis-

1Can. Arch., Q. 5-2, p. 5%0; Q. 6, p. 109,
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tration of justice in the Province throughout the period’
will be sufficient to show the inaccuracy of the word “abol-
ishing” in regard to the effect of this clause; further
on I shall examine the above modifying provisions
in the light of later instructions and enactments, with
a view to determining how far English law was now
abandoned or excluded. My object at present is to scrut-
inize this provision in the light of previous policy, with
regard especially to that origin in and reference to the mo-
mentary relations with the other colonies so freely asserted
by the revolutionary leaders. It is evident that these lead-
ers held the same views concerning the intent and legal ef-
fect of the Proclamation of 1763 and the accompanying doc-
uments as did the English-speaking party in Canada. In
the general treatment of the matter above there was quoted
that remarkable statement from Hillsborough of the ab-
sence of any intention of the overturning of French law on
the part of the framers of these documents. This emphatic
testimony is supported from other sources, and must be
taken at least to show that, even at the beginning, there
was no deliberate, intelligent purpose of suddenly substi-
tuting English for French iaw. The acts of omission or
commission from which such an inference was drawn may
be much more reasonably =2xplained as evidences only of
ignorance, neglect, and indecision. But this state of affairs
cannot be held to have continued longer than the first two
years of civil goverr ment (1764-6). The administration in
the province had soon become convinced that any violent
assimilation of the laws and customs of Canada to those of
the other provinces was radically unjust and impolitic, if
not also impossible. This conviction we find expressed in
protests to the home government, and in increasingly lib-
eral interpretations of the documents by which the Provin-
cial officials felt themselves trammelled. Murray writes
March 3, 1765, to the Board of Trade concerning the great

1 See above, Chapter III, Section C.
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difficulties which occur "in establishing the English laws
in this colony,” and proceeds to a general description of
the state of the colony “where the English laws are to be
established,” in which he displays a marked sympathy with
the French and a strong distaste for the task which he
thinks has been laid upon him.' This representation does
not seem to have been effectual in eliciting any definite or
different explanation of the Proclamation of 1763, or any
general statement of policy which would have let the pro-
vincial government feel at liberty to change its aims; but it
was probably taken into account in the new instruction in
the spring of 1766 by which the slight indulgences granted
the Canadians in the Judiciary Ordinance of Sept., 1764,
were approved and extended. Doubtless also it had a strong
influence in stirring up the home authorities to the beginning
of the first serious investigation into the problems of civil
government in Canada,—an investigation which as I have
elsewhere shown came to a (efinite head in 1767, but which
did not bear full fruit till 1774. For the present, however,
the provincial government seems to have been still left in
the dark, and it is evident indeed that down to the new ad-
ministration in September, 1766, there had been received
in the Province no definite intimation of any radical change
in the views and aims of the home executive.?

But that before this date such a change had to a large ex-
tent occurred we learn from other sources. Or rather we
should say that the home authorities had before this time,
whether by the representations of the Colonial officials, by
the introduction of new blood,or by other causes, been awak-
ened out of the ignorance and neglect which had allowed the
main documents relating to the Province to be zouched
in the most vague and misleading language, and the mi-

1 Can. Arch., Q. 2, p. &77.
28ee Can. Arch,, Q. 8, p. 249, Also the Commission of Chief-Justic: Hey, Sept., 1766,
(Maséres, Commissions, pp. 124-8). The failure to fully inform the Provincial Govern-
ment is probably to be explained in part by the fact that it had been resolved to recall
Murray.
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nor documents to be made out mainly on the lines of
official routine established through dealings with the other
colonies. The letter from Murray which I have quoted
above is dated March 3, 1765, and on the September 2 follow-
ing we find the first indication of attention to the subjects
there suggested in the shape of a Board of Trade report
to the Privy Council, signed by four names, the first being
that ot the Lord Dartmouth who as Colonial Secretary engi-
neered the Quebec Bill nine years later. Unfortunately we
have not any full copy or satisfactory abstract of this, and
are obliged to depend for our somewhat vague information
as to its recommendations on a supplementary Report of
the Crown lawyers (Yorke and De Gray), of April 14, 1766.
This latter® states as one of the main sources of disorder in
the Province, the alarm taken at the construction put upon
the Proclamation of 1763, “as if it were the Royal inten-
tion, by the judges and officers in that country, at once to
abolish all the usages and customs of Canada with the
rough hand of a conqueror rather than in the true spirit of
a lawful sovereign,”? and refers to the Report of the Board
«s ebly applying itself to the remedying of this grievance.
Then, after discussing the subject of the constitution of the
courts, they proceed to consider the proposal in the
report, “that in all cases where rights or claims are
founded on events prior to the conquest of Canada, the
several courts shall be governgd in their proceedings by
the French usages and customs which have hitherto pre-
vailed in respect to such property;" approving of it as far as
it goes, but proceeding to maintain that in @il matters affect-
ing the possession or transfer of real property, “it would
be oppressive to disturb, without much and wise delibera-
tion, and the aid of laws hereafter to be enacted in the
Province, the local customs and usages now prevailing

18Smith, History of Canada, II., 27-35 (Quebec, 1815) .
2 A reference which it will be noticed does not go so far as to deny that abolition in

some degree or manner was intended by the Praclamation, or that the terms of it would
not admit of sulcsx an interpretation.
9
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there.!'” This it will be seen, is a very decided advance on
the Board of Trade’s first plan, which, though of a very in-
definite scope, manifestly had still lingering behind it the
idea which lay at the base of the earlier documents, viz.:
that Canada was eventually to bécome thoroughly an Eng-
lish province ruled by English law. That the advance was
not unfavorably received by the Board may be inferred
from a communication from it to the Privy Council June
24, 1766, transmitting a “draught of particular instructions
for the Governor of His Majesty’s Province of Quebec, for
the establishing of courts of judicature in that Province,”
which they state to be drawn up according to their previ-
ous report, supplemented by the suggestion of the Crown law-
yers.? These instructions do not immediately appear, nor
do we find anything further as to the Quebec judicature or
laws till June 20, 1767, when Shelbourne writes to Carleton
that the improvement of the Quebec civil constitution “is
under the most serious and deliberate consideration,” es-
pecially of the Privy Council; the main problem being,
“"how far it is practicable and convenient to blend the Eng-
lish with the French laws in order to form such a system
as shall at once be equitable and convenient both for His
Majesty's old and new subjects, in order to the whole being
confirmed and finally established by authority of Parlia-
ment.”* The deliberate character at least of the course taken
is fully established by the next document we meet. This
is a Privy Council resolution of August 28, 1767, adopting
the report of the Committee appointed to consider the
draught of instructions submitted by the Board of Trade
June 24th, 1766. The report was to the effect that the doc-

11t will be remembered that in their use of the term ‘‘ customs and usages' the Eng-
lish lawyers have no doubt in mind in great part what occupied a josition corresponding
to that of the common law of England. The word now should be noticed here also, in
connection with the argument above as to the practical maintenance of the French law.
This was in 1766, and certainly no disturbance of that law occurred later.
3Can. Arch., Q. 3, p. 171.
3Can. Arch., Q. 4, p. 129,
4Can. Arch., Q. 4, p. 327.
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ument submitted by the Board of Trade was too general
and too unsupported by specific proofs of grievances to be
approved without further information; especially as no ex-
plicit complaint had of late been received from the Colo-
nial officials; and that therefore full reports and recom-
mendations as to the alleged judicial defects should first be
obtained from these officials, "it being unwise and danger-
ous to the Province to frame or reform laws in the dark.”
In accordance with these proceedings Shelbourne in the
following December directed Carleton to institute a specific
investigation, and an Under-Secretary was at the same time
commissioned to go out and join in the same.' Ard having
thus decently shelved the subject, the Home Government,
busy with other matters, awaited with great equanimity the
appearance of the reports.

But before the news of this step had been received by
Carleton, he had with characteristic energy and decis-
ion made up his mind as to the solution of the matter, and
December 24, 1767 had sent to Shelburne an abridgement of
the civil laws of Canada in use at the conquest, with recom-
mendation that for the present they should be continued
almost entire, to be altered by future Ordinances as might
seem fit. As a beginning or model he submitted for ap-
proval a draft of a proposed Ordinance, for “continuing and
confirming the laws and customs that prevailed in the
Province in the time of the French Judicature, concerning
the tenure, inheritance, and alienation of land.”* The an-
swer to this was the letter from Hillsborough of March 6,
1768, quoted from above,’ which states that the proposed
Ordinance has been approved by the King, though it is to be
held in reserve pending a general settlement, and which
therefore shows conclusively that more than six years be-
fore the Quebec Act, the Home Government, uninfluenced,

1 For his instructions, see Can. Arch., Q 4, p. 331.
2Caa, Arch., Q. 5-1, pp. 316-343,
3P, 387,
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so far as we can discover, by anything except the repre-
sentations made as to the state of the Province, had re-
solved to go at least as far as that Act went. But there
were still the reports ordered to wait for,! and meanwhile
the stationary condition of affairs® is shown in the Instrue-
tions of Carleton, August, 1768, which, though going into
minute directions as to forms of legislation, make no ref-
erence to the all-important question as to how far that
legislation should be based on English or on French codes.
The investigation ordered was entered upon vigorously
by the provincial Government. Itis significant to note the
anticipation of that government as to the result, (even be-
fore the receipt of the letter of March 6th from Hillsbor-
ough), as shown by a Minute of Council of March 28, 1768,
to the effect that a committee was appointed on that day to
take from the old French laws such extracts “as may ap-
pear to them necessary to make a part of the future regu-
lations of the Province.”’ The reports were transmitted
in September, 1769, the main one embodying Carleton’s views,
and minor ones giving the dissenting opinions of the Chief-
Justice and Attorney General. Though the original docu-
ments are not to be found, we have other means* of arriving
pretty accurately at the contents. Carleton recommended
that the whole body of the French civil law as it had existed
before the Conquest should be restored, to be changed ex-
plicitly by fresh Ordinances as might seem necessary; con-
sequently that no English civil law should be in force ex-
cept such as might later be expressly introduced in this man-
ner. Maseres and Hey on the contrary thought that the Cana-

1 Thought the more necessary probably in order to be able to make a good case for a
measure which was likely to be vigorously opposed.

2 Possibly, however, only the old neglect.

3 Can. Arch., Q. 5-1, p. 435.

4 Evidence before Commons in the Quebec Act Debate; Correspondence of Carleton;
writings of Maséres. There is very strong reason for believing that the paper in the
Lower Canada Jurist, Vol L., attributed to Chief-Justice Hey, is his report on this oc-
casion. His viewsare, however, very clearly stated by him in the evidence referred to
above. See especially Cavendish, pp 156-7.
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dians would be contented and the best interests of the Pro-
vince secured, by the continuance or adoption of the Eng-
lish law and procedure as a general basis, and the special
revival of the French law in regard to landed property and
inheritance; the general aim being the gradual assimila-
tion of the Province to the other English possessions in
America.'

The home authorities did not allow themselves to be hur-
ried. The next step, almost two years later, is an Order-
in-Council of June 14, 1771, transmitting the Provincial
reports and all other papers concerning Quebec to the
crown lawyers,” and ordering them to return separate
and detailed reports as a basis for legislation. Mean-
while, however, as if to palliate the delay of the full set-
tlement, there was issued (July 2d, 1771), 2 new instruction
in regard to land grants, by which a very noteworthy step
was taken toward the return to French law. The Procla-
mation of October, 1763, had conferred on the governor
and Council "full power and authority " to grant lands,
“upon such terms . . as have been appointed and settled
in other colonies,” and in accordance with such special in-
structions as might thereafter be given. These special in-
structions were issued to Murray when appointed Governor
in 1764, and directed the grants to be made in free and
common soccage, according to English forms, to be held by
an oath of fealty and a quit-rent of two shillings sterling
per 100 acres; the grants to be in restricted quantities and
on the usual conditions of cultivation, and a special caution
being added against following the example of some of the
other colonies in making excessive allotments to individuals
unable to fully cultivate. Under these regulations the amount
actually granted was very small, not exceeding 14,000 acres

18pecial attention is directed to these recommendations by Maséres and Hey, which
will be founa in detail in their evidence in 1774 before the Commons. They represent,
in my opinion, by far the better settlement.

2 Attorney-General Thurlow, Solicitor-General Wedderbourne, and Advocate-General
Marriott,
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in all, according to the statements of Carleton and Maséres ;'
which is apparently accounted for by the fact that the
terms were deemed severe and unprofitable, especially in
comparison with those of the French grants.* The Min-
utes of Council show that the lands which had been
awarded on much easier terms to discharged soldiers, had
been but little availed of.” The expense of the necessary
registration was a considerable obstacle, and in the later
years the government seems to have delayed completing
grants from the anticipation of new instructions.* Such a
change had been urged by Carleton two years before, in a
communication in which he had described the old French
form of grant, and had strongly presented the advisability
of reverting to it thereafter except at the eastern extremity
of the province, where he considered it advisable that old
subjects only should be encouraged to settle.” His reasons
for this advice are not very clearly given, and would seem
to have been largely military (in the advantage of renew-
ing in some way the obligation of military service as a condi-
tion of tenure), but we are safe in concluding that among
them was a conviction that the English forms were not
conducive to the settlement of the country. The action is
on a line with the constant tendency shown by Carleton to
revert wherever possible, to the French forms. Though
the proposal was looked upon favorably by the home gov-
ernment,’ no effective action was taken thereon till July 2d,
1771, on which date the “additional instruction " spoken of
above was issued, by which it was ordered that forthe future
lands should be granted “in fief or seigneurie, as hath been
practiced heretofore, antecedent to the Conquest, " according
to the old French forms, but with the omission of the judi-

1The former in official correspondence April 15, 1767 (Can. Arch., Q. 4, p. 152) ; the
latter in Quebec Commissions, p. 182,

2 See Cramahé to Hillsborough, Can. Arch., Q. 8, p, 142,

< Ibid,, Q. 4, p. 230; Q. 8, p. 118.

4 Minutes of Council, April 18, 1770. Ibid., Q. 7, p. 129.

5 To Shelbourne, April 12, 1768, Can. Arch., Q. 5-2, p. 477.

¢ Hillsborough to Carleton July 9, 1768, Can. Arch., Q. 5-2, p. 602,
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cial powers thereto anciently belonging. The ground of the
change is stated in the preamble to be representations that
the former terms “have been found to be inconvenient and
inadequate; and that it is more for our advantage and for
the benefit of our subjects if the ancient mode of
granting lands . . . was to be adopted.” This radi-
cal and deliberate change of policy bears very striking
testimony to the genuineness of the decision as to the full
restoration in the Province of French law and custom. In this
light it was regarded in Quebec, Cramah¢ informing Hills-
borough ' that the French Canadians looked on the change
“as a fresh proof of his Majesty’s gracious intention to
continue to them, so far as it can be done, their ancient
usages and customs."*

But though such a decisive step had been taken, nothing
further was attempted until the reception of the final
reports from the Crown lawyers. These need not be con-
sidered in detail, their main provisions, following the rec-

1 May 5, 1772, Can. Arch., Q. 8, p. 142,

?2He continues: ‘‘His old subjects are no less pleased with this method of granting
lands, for upon the terms at first required, they could never have settled them to advan-
tage.”” The effects of the change on land occupation were certainly immediate and
striking. Before the end of 1771 we find before the Quebec Council petitions for land
under the new forms amounting to an aggregate of 60,000 acres (Can. Arch., Q. 8, p.116),
and in little more than a year from the publication of the new instructions no less than
56 petitions had been received for immense tracts (averaging probably not less than 100
square miles in extent), most of which are expressly asked for en seigneurie and all of
which are undoubtedly s¢ & 2ant, Most of the petitioners, it is to be noted, were of the
English speaking element, Apart from the questions of the intrinsic merit and suit-
ability of the English and French tenures it will be seen that two reasons must have ex-
isted for this preference of the English investors for the French form, The first was the
fact that the aristocracy of the Province was founded on the feudal possession of the
land ; the second, that it must have been at this time very clear that, whatever should
be the ultimate form of government, the French laws and customs were bound to pre-
vail in regard to landed property. It will be seen on the other hand, that this great
success of the first step in the return to French institutions must have largely tended to
confirm the intentions of the Home Government in that regard. Though it is to be
noted that the Quebec Act of 1774 seems to attempt to regain in this matter some of the
ground lost in 1771 ; for while the instruction of the latter date make no provision what-
ever for the further use of the English form of grant or tenure, the IXth Art. of the Act
is especially inserted for the legalization and protection of * free and common soccage.’’
In connection with the later history of this matter of feudal tenures see Houston, Can.
Const. Doc., p. 109, note 12,

B LA LR
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ommendations of Carleton, being embodied in the Quebec
Act. They were elaborate and able documents, marked by
an enlightened spirit of justice and generosity toward the
French Canadians. That the Act of which they were the
basis was not the best settlement of the question is to be
attributed rather to the misleading prejudices and short-
sightedness of those to whom the Crown lawyers looked for
information than to the integrity and ability of the latter.

Having now reached the Act itself, it is necessary to
note briefly what light is thrown upon this part of our en-
quiry by the circumstances attending its passage. We find
on the general point so little discussion that it is evident

the opposition felt that the fundamental position of the gov-
ernment was too strong to be assailed. But later, after
letting the provisions through the Committee with only an
incoherent protest, their energies revived on the favorable
subject of trial by jury, and an amendment providing for op-
tional juries formed the rallying point for the most vigorous

effort of the whole debate. The position of the govern-
ment seems on the whole even here the stronger and more
consistent; though it is difficult to escape a suspicion, (not
upheld however by any specific evidence), that it was ani-
mated somewhat by the remembrance of the obstacle the
jury system had proved to government in the revenue cases
of 1766 and 1769.' It was contended that the system was in-
compatible with the French law and custom now granted;?
that the bill as only fixing the laws and customs, did not
exclude juries, the whole constitution of the judiciary and
the procedure being reserved to His Majesty;®and that the

1See above, p. 396, note 3, for the misconception on this point,

2To which the fiery and significant retort was made: ‘In God’s name, what can be
the views and what the operations of that bill with which juries are incompatible?
What can be the purposes and designs to be answered by this bill? [ have no pleasure
in thinking of them ; I have too much decency to name them,” (Cavendish, p. 26.)

3In which connection it is very noteworthy that the words as the rule in the clause,
‘in all matter of controversy relative to property and civil rights, resort shall be had
to the laws of Canada, as the rule for the decision of the same,” are asserted by one
speaker, (Cavendish, p. 282, The statement or the inference from it, was not contro-
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present arrangement was intended only as a basis or start-
ing point for future Provincial legislation, it being unwise
for the Imperial legislature to attempt such particular
changes as could properly be made only as they were
called for and by those upon the spot. This is evidently
a strong position, and if at all upheld by later actions
should go far toward freeing the government even from
the suspicion I have referred to above.'

" That the profession of an intent of bringing in English
law through Provincial enactment was sincere was shown
by the action supplementary to the Quebec Act. In the
Instructions to Carleton in 1775 for his guidance, especially

verted), not to have forried a part of the original bill, but to have been inserted after
its presentation to the C mmons, This change was characterized by him as a * conces-
sion,” which, as not binding procedure to the French forms, left the way open for the
later institution of the jury system. Asa curious and somewhat perplexing offset to
this however, it is to be noticed that the original bill is asserted by another opposition
speaker, (Cavendish, p. 19), not to have said whether the laws of Canada or of England
were to be resorted to, This must mean that the clauss in question had been entirely
omitted, which wvould be incompatible with the above statement as to the absence of a
part of it. In the lack of the original draft no light can be thrown on this. It will be
remembered that the clause in question must have been considered by many whatitcan
reasonably be contended to be, in large degree superfluous, so far as the establishment
of the French civil law was concerned. That is, the revoking in the previous clause of
all the acts of government by which the English law was contended to have been intro-
duced, would alone, under the operation of the Capitulation and Treaty, leave the field
in most respects fully in possession of the former code.

1 It seems worth while to note here more fully a rather remarkable incident in the his-
tory of the jury system in the Provinee during the previous period. March 9, 1765, a
Provincial ordinance ‘was passed directing that for the future all juries should be sum-
moned from the Province at large without regard to the vicinage of the action or
crime. This remarkable abrogation of one of the fundamental principles of the system
seems to have been occasioned by temporary circumstances; and that it was sanctioned
by the Home administration is shown by the fact that in the following November a
Royal order was issued providing for an exception to it. No later direct reference to it
can be found ; but that some instruction must have been sent in connection with the ex-
cepting Ordinance is shown by the appearance on Jan. 27,1766, of a Provincial ordinance
repealing that of 1765, This is stated in the Council Minutes to be in accordance with
the precedent of the exception taken. The repealing ordinance takes occasion to speak
expressly of the general advisability of the facts being ascertained ‘‘ by the oathes of
good and lawful men of the neighborhood of the places where they had happened,
according to the ancient and wholesome rules of the common law of England.” The
dates here should be compared with those of the English administrations and the whole
matter considered in connection with the latter more flagrant overriding of the same
principle in the case of the other colonies.

-
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in future legislation, he is enjoined by the 12th Art. that
while, in accordance with the spirit and intention of the
Quebec Act, the Canadians “should have the benefit and
use of their own laws, usages, and customs, in all contro-
versies respecting titles of land and the tenure, descent,
alienation, incumbrance, and settlement of real estate, and
the distribution of the personal property of persens dying
intestate,” on the other hand the council should consider,
in adopting regulations to this end, “whether the laws of
England may not be, if not altogether, atleast in part, the
rule for the decision in all cases of personal actions
grounded upon debts, promises, contracts, and agreements,
whether of a mercantile or other nature, and also of
wrongs proper to be compensated in damages," especially
where old subjects are concerned. Viewed in connection
with the 13th Art., which recommends the taking of meas-
ures to secure to the Province the benefits of the principle of
Habeas Corpus,' this shows that the administration cannot
be justly accused of being willing that the Government
should revert entirely to the old principles and forms. It
is apparently intended rather that only so much of the
old law should be retained as could in any way be con-
tended for as essentially bound up with the securing to the
French Canadians that full enjoyment of their property
which had been promised in the Capitulation and Treaty.
That this limit was not adhered to was due in part to a
necessary development of what was now done; in part to
the confirming and extending of the main policy of the
Quebec Act during and after the revolutionary war.

d. Legislative Assembly. We have now reached the last

1The address of Congress to the people of England, Sept. 5, 1775, especially complains
that the English in Canada were ‘‘deprived of trial by jury and when imprisoned cannot
claim the benefit of the habeas corpus act.”” The recommendation made by the Home
government as to the Habeas Corpus was acted on in 1785 by a Provincial Ordinance
modelled on the Act of Charles II. The jury system had been extended to civil cases to
gome extent by an ordinance of the previous year (Smith, Hist. Can. II, 169, 176). The
Sl e delay in the case of both was owing probably in main part to the intervening
3 American war,
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important feature of the Quebec Act,— that withholding of
a representative legislative assembly which was evidently
considered by the revolutionary fathers as the main feature
of the “arbitrary government” they viewed with such ap-
prehension. That such an apprehension on this ground was
most natural and reasonable cannot be denied; on the other
hand it will appear from our examination that the skirts
of the legislators can on this point be even more effectually
cleared of guilt than on the others. Ihave already shown
that the fundamental proclamation of 1763 and the later
documents by which the civil government was established,
promise and presuppose the early institution of a repre-
sentative body, no notice being taken of the religious diffi-
culties that lay in the way. The whole of the matter at
this early stage is one of the strongest proofs of the un-
considered and hasty character of the first steps taken with
regard to Canada. In considering the latter phases of it
our chief interest lies in the gradual development of Eng-
lish governmental opinion on the point, and in the tracing
of the causes which led to the determination of 1774 against
representative institutions.

The matter seems to have been first seriously taken up
by the Board of Trade in that report of September 2, 1765,
which I have noticed above as recommending a faint degree
of return to the old laws. In regard to an assembly we
find in it, as is to be expected,* a decidedly favorable tone.
It states that " the situation and circumstances of the colony
have not hitherto been thought to admit of a House of Rep-
resentatives.” but that the only objection they can find is
the difficulty in regard to admitting Catholics as members; a
difficulty however which they think might be obviated by
such a division of electoral districts as would enable the
Catholic electors to choose resident Protestants, there be-

1Can. Arch.,’B. §, p. 12,

2 For it is to be remarked that the more the English system was abandoned and the
French reverted to, the more remote and unfitted would the idea of an Assembly becom
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ing no law denying the franchise to Roman Catholics.
Such a settlement they think would “give great satisfac-
tion to your Majesty’'s new, as well as natural-born sub-
jects; every object of civil government which the limited
powers of the governor and Council cannot extend would
be fully answered, and above all that essential and impor-
tant one of establishing by an equal taxation a permanent
and constitutional revenue.” This does not seem to us a
very liberal provision, but probably in the then state of
the laws and of public feeling in England and the colonies,
it was thought the extreme limit that could be granted.
The statement as to revenue brings to our notice a strong
and constant ground for the establishment of representa-
tive institutions,—the relief that could thereby be most
easily afforded to the English taxpayer.

The general course of events subsequent to this report I
have considered elsewhere, and it would seem that the rec-
ommendations concerning an Assembly were regarded as of
subordinate interest, no reference whatever being appar-
ently made to them. The language of the later instructions
to Murray and Carleton, and the narrow legislative power
to which the Government and Council continued to be re-
stricted, show however that the idea of settled Government
without an Assembly had not yet seriously entered the
mind of the home authorities. Indeed the careful direc-
tions concerning legislation with an Assembly at a time
when it was recognized that the future constitution of the
Province must be settled soon by Parliamentary enactment
would indicate that the calling of an Assembly before that
settlement was considered not improbable. The instruc-
tions issued to Carleton in 1768 give minnte directions for
the framing of legislation “when an Assembly shall be
summoned and met in such manner as you in your discre-
tion shall think most proper, or as shall be hereafter di-

1 Note that this is the idea finally adopted by the British party in Canada.
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rected and appointed.” They go on however to make more
general provisions of such a character as to show that,
while there was apparently no thought of withholding an
Assembly, the relations with such bodies in the other
colonies had inspired the determination to take spe-
cial precautions in regard to new establishments. A sig-
nificant article directs that in all enactments, " for the
levying of money or imposing fines, forfeiture or penalties,
express mention be made that the same is granted or re-
served tous . . . for the public uses of the Province and
the support of the Governmentthereof, . . . and that a
clause be inserted declaring that the money arising by the
operation of the said law or Ordinances shall be accounted
for unto us in this Kingdom and to our Commission of the
Treasury or our High Treasurer for the time being, and
audited by our Auditor General.”' The 11th Article puts
restrictions on legislation of an unusual nature or affecting
British commerce, such laws not to go into operation till
approved by the Home Government. The 12th, stated in
the preamble to be occasioned by the practices of some of
the other Provinces, makes provision against the evading,
through temporary laws, etc., of the control of the home
authorities. The 14th is concerned with the prevention of
the assumption of too great privileges by members of the
Assembly or Council, (said also to be occasioned by expe-
riences with the other Provinces), and the prevention of
self-adjournment of the Assembly, together with a very
noticeable clause granting the Council “the like power of
framing money bills as the Assembly.”

The special import of these provisions will be noticed
later. Following up the main inquiry, we find in the Canada
Reportof Solicitor-General Wedderburn, December, 1772, the
next important reference to the subject, and the one which

4 It is to be noted that a clause of the same tenor as this though not in quite the same
language is in the instructions of 1765 to Sir H. Moore, of New York (Colonial Office
Records, London).
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sets forth most clearly the main ostensible grounds on
which the Assembly was finally withheld. His conclusion
is that it is at present wholly inexpedient to establish
the institution in Quebec; for, although admitting that
legislation could be properly attended to only by such a
body, he considers the difficulties in its formation too great
to be overcome. Into such an Assembly the Roman Cath-
olic French Canadians, in the capacity both of electors and
of members, must or must not be admitted. To admit them
as members would be a dangerous and unconstitutional ex-
periment, and would lead to inexhaustible dissensions be-
tween them and the old subjects;' while to exclude them
would cause a feeling of inequality, and a fear of being
exposed to injustice. On the other hand the question of
the franchise was involved in equal difficulties; for the

denial of it to the Canadians would leave the Assembly no
more representative than a Council, while to extend it to
them indiscriminately as landholders would be offensive to
the upper class among them, and not beneficial to the lower.*

11t will of course at once oceur to the reader that in Granada, seven years before, the
experiment had been tried, But, as iz shown above (pp. 444-7), the results had not been
of a kind to encourage a repetition of it; for government there had been from that date
involved thereby in the greatest difliculties, through just such * inexhaustible dissen-
sions "' as Wedderbourne must now have had in mind, The conditions further of Canada
and Grenada were very different, the diifference being of a kind to cause even greater diffi-
culties to be apprehended in the former, The temper of the English party had already
been shown, They were however but a very small factor as compared with the mass of
the French Canadians; and the British government had therefore to bear in mind not
only inevitable dissensions batween the two races, but also the imperilling of the safety
of the naw Provinee with a discontented English element and a popular House almost
entirely French, In Grenada there could be very little danger, and if trouble did
arise it would be confined to the Island and could scarcely have dangerous connec
tions outside. The use of the word unconstitu.ional by Wedderbourne shows also
perhaps that he had in mind the vigorous attacks made, (it is true on somewhat differ-
ent grounds), on the Administration for the step in Grenada.

2 In this latter sentence we see the weak point of an otherwise cogent statement. But
itis to be remembered that Wedderbourne was preparing his report on information fur-
nished by Carleton, one of the main features of whose policy we - to represent the great
importance of attaching the noblesse and maintaining them in their imagined influence
over the lower classes. The idea as to the privilege of the suffrage 1ot benefiting the
people was based on representations as to the ignorance and political incapacity of the
latter, and the probability that under representative institutions they would only fall
into the hands of demagogues orof English creditors.
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On these grounds Wedderbourne advises that instead of an
assembly, the legislative power should be grented with
important restraints to a Council considerably enlarged and
made more independent of the Governor.

For these opinions the provincial officials were no doubt
mainly responsible. Carleton was strongly set against an
Assembly, as not adapted to the province and as not de-
sired by the Canadians. Maseéres also seems to consider
a very liberally framed Council the best plan, (a purely
Protestant Assembly being manifestly impossible), for
some years to come. The latter’'s advice on this matter to
the British party in Quebec is of much interest. Just be-
fore the Quebec Bill was introduced he writes to the
representatives of the party, (whose agent he was), that
he is not yet sure of the sentiments of the Ministry on the
point, but conjectures that they are of opinion that the
province is not yet ripe for an assembly and are therefore
inclined to establish instead a nominated Council with
larger powers; that his own opinion is that such a Council
would be better for the Province for several years to come
than an assembly into which " Papists " should be admitted ;
that the only objectiun he sees to a Protestant Assembly
is the danger of offending the more numerous Catholics;
but that if this difficulty be got over by some comprouiise,
(as by granting the suffrage to the French Canadians), he
would be very glad to see an assembly granted, “as indeed
I suppose it would in that case be.” He proceeds then to
advise, as in his opinion likely to be more helpful in the
procuring of their object than any other step, that the
petitioners should declare that they “conceive the Brit-
ish Parliament to have a complete legislative authourity
over the Province of Quebec, and that such authority will
continue after the establishment of an assembly,” and that
they are willing “that every member of suck future assem-
blies should be required to recognize the said supreme
authority in every article whatsoeveir both of legislation
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and taxation in the plainest and strongest terms before he
is permitted to take his seat.” Such a declaration he
thinks, " would greatly tend to remove the prejudices now
subsisting in the minds of many people in England against
the erection of new houses of assembly in America, aris-
ing from the conduct of the assembly in Boston and in
other of the American Provinces in totally denying the
supreme authority of Parliament.”' Maseres it will be re-
membered was at this time on the English Exchequer Bench,
and probably in a position to know as accurately as any
outsider could the attitude of the authorities on a subject
in which he was so much interested. His was by all odds
the keenest intellect prominently concerned in Canadian
affairs at the time, and though occasionally his writings
show signs of haste and want of balance as well as some
intolerance and narrow legal habits of thought, a close
study of the period will I think lead to the conclusion that
he possessed a more accurate knowledge of Canadian con-
ditions, and clearer and more far-sighted views as to the
policy that should be adopted in regard to them, than any
of his contemporaries. Though, as we see above, uphold-
ing the supreme authority of the British Parliament, (his
legal training made any other view almost impossible to
him), he belonged in many respects to the more liberal and
advanced school of thinkers on colonial Government.? Cer-
tainly his writings prove that he would have been one of
thelast to have countenanced any plan of aiming to restrict
colonial liberty through the instrumentality of a despot-
ism in Canada. The advice here given to the Quebec leaders
shows indeed that he was of opinion that the Ministry was
strongly prejudiced against Colonial legislatures. That
this was correct there can be nothought of denying. But it
is further shown here, as by many other references, that the
Ministry was also of opinion that the unquestioned suprem-

I Proceedings, etc., pp. 35-8,
38ee his IMreeholder,
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acy of the British Parliament could be secured in the Act
of settlement. In this advice Maseéres, as the counsel of a
political party, is merely recommending the further reas-
suring of the Ministry by docile professions. In none of
his writings, even in those of much later date than the
Quebec Act, is there any reference to the possibility of
that Act, (of which he was one of the most determined
opponents), being dictated as regarded the withholding
of an assembly, by the motives which had been attributed
by the colonists. On the very eve of the new settlement
we find him of the opinion that the only serious objections
to such a body in the mind of the authorities, were on
the one hand the danger of allowing full weight to the
overwhelming French Catholic majority, and on the otnaer
the difficulty of making a Protestant Assembly palatable to
that majority.

Our most important source of information on this point,
however, outside the Ministerial correspondence, is the
debate on the Act itself in the House of Commons. And
the main impression which its study leaves with us is that
the opposition was very careful not to press for an im-
mediate Assembly, and that the Ministry was very careful
to base the withholding of it purely on the ground, (1) that
it would be unjust to exclude the French Roman Catholics
from it, and (2) that it would be unsafe to admit them.
Att. Gen. Thurlow asserted without contradiction that no
one had claimed that it was at present tit to give an As-
sembly to Canada; and later in the debate, Fox admitted
that he would not explicitly assert that it was expedient
at that time to call one. Lord Beauchamp, a Government
supporter, affirmed that no member had advocated the ap-
pointment of a Council because of the conduct of the popu-
lar assemblies in America, or had ventured to say that it
would always be inexpedient to give the latter. Almost
the last word on the subject was the following from Lord

North: “That it is desirable to give the Canadians a con-
13
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stitution in every respect like the constitution of Great
Britain, I will not say; but I earnestly hope that they wi.l,
in the course of time, enjoy as much of our laws and as
much of our constitution, as may be beneficial for that
country, and safe for this. But that time is not yet come.”
It isevident on the whole that the opposition could not offer a
solution of the difficulties that seemed to lie in the road, and
that the Government, whatever secret motives may have
influenced it, was quite able to defend its position by point-
ing to these difficulties. The hints of the opposition as to
the Bill giving evidence of secret hostility to liberty, were
rather in reference to other features than to the more
complicated and less assailable point of the withholding
of representative institutions.

It would be more correct to say that the Quebec Act deferred
than that it denied an Assembly; for the wording used is,
“whereas itis at present inexpedient; " as Lord North stated
it, “That this establishment is not to be considered perpet-
ual, isadmitted in the billitself.” There wasnotatany time
any serious question of the permanent refusal to the Canadi-
ans of representative institutions; and the references to the
period of tutelage and probation that should elapse before the
granting of such institutions seem to presuppose a shortone.
It is indeed impossible to conceive that any administration
could have expected that the country would long be satis-
factorily governed by a Legislature which had no money
powers whatever, beyond levying and applying of munic-
ipal rates, and which was expressly prohibited from mak-
ing effective, even for a day, any enactment which imposed
a greater punishment than fine or imprisonment for three
months. In fact the action taken in this particular must
simply be looked upon as the shelving of a difficult sub-
ject,—as a continuation of the policy of delay and com-
promise which had marked all previous dealings with Can-
ada. The Government had the positive assurances of
Carleton, to whom it looked mainly for information, that
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the Canadians did not want an Assembly, would indeed
prefer not to have it; and the small English party was
thought as yet to have a weight in the country too small
to require much attention. The period during which an
Assembly was to be delayed was of course not clear to the
mind of anyone; but it is possible that the Ministry wished
first to have settled the difticulties to which the Assemblies
in the other provinces were giving rise. In so far then it
is probably true that the framers of the new constitution
were affected as to this point by the general situation of
things in America; but there seems to be no ground for
going any further. The Ministry was encouraged to delay
representative institutions because it had assured itself
that the great body of the French Canadian people
had no desire for these institutions, and could be safely
and perhaps beneficially left without them for a few years
to come; but there is no reason to suppose that this delay
was intended as the first step of a system of oppression
which was ultimately to extend to the other colonies
through the instrumentality of the docile slaves that had
been secured in Canada. It is undeniable indeed that as
early as 1768 the Imperial authorities, while of the opinion
that an Assembly should be constituted as soon as possible,
had resolved to take stringent measures for the restricting
of the money power of the same, and the keeping of it in
unquestioned subordination to the British Parliament. But
this is a phase of the subject which does not concern us
here. Tt was simply the application to Canada, in a
strictly constitutional way, of the general claims which
gave rise to the American Revolution. Iam not interested
here to enquire whether the Imperial government went as
far in Canada as it attempted to go elsewhere; the question
is rather, did it go farther? Did it attempt to take advan-
tage of the political ignorance and docility of a long
enslaved people for the purpose of upholding, in direct
opposition to all the free principles of English govern-

R Y S




472 BULLETIN OF THE UNIVERSITY OF WISCONSIN.

ment, a set of conditions which might continue to be or
might become, a menace and check to the other colonies?

With regard then to the origins of the Quebec Act it
need only be added that the above examination must at
least show that if that Act were in any important degree
due to the causes assigned it by colonial suspicion, the gov-
ernment which orignated and pushed it through must have
taken unusual pains to keep its reasons and its purposes hid-
den. But why should such concealment have been thought
necessary with regard to the whole or any part of the en-
actment? This same government had just carried through
three Bills® of the most stringent and repressive nature,
striking, to the popular view, heavier blows at American
freedom and growth than anything contained in the Que-
bec Act, and had found itself in these measures backed by
a consistent and overwhelming support, both in Parlia-
ment and throughout the country. Why should it now
have scrupled to say that it was also taking measures of
precaution in Canada? The government of that day was
not an enlightened one, and would have been content to
secure popular support, without looking to the future; it
might well have concluded, for example, that the pre-
serving of the vast regions of the West from the en-
croachments of the rebellious colonies would prove a pop-
ular measure. Rather than concealed indeed, we might
expect to see this motive, if occupying a prominent posi-
tion in the Government mind, put forward with promi-
nence. We might expect to find it used to explain and de-
fend the more doubtful parts of the measure, and especi-
ally that apparent establishing of the Roman Catholic
Church which so aroused the horror of the Continental
Congress, and which was almost as unpopular in England
as in America. On the other hand, if the secret design
hinted at by the opposition and believed in by the colonists

3 With regard to Massachusetts,
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had existed, it is not to be supposed that it would have
been alluded to by such able and prominent members of the
party as Wedderbourne and Lyttleton. As to the more de-
cided utterances in the Debates for the repeal of the act
in 1775, both of the Opposition and of the Government,!
they must be regarded as after thoughts. The Opposition
was undoubedly inspired by the objections with which the
Act had been met in America, and the Government was
alarmed and exasperated by the increasing menaces there
to Imperial control, and ready to use or threaten to use,
any instrument that lay ready to its hand.

C. Application of the Act.

In connection with the Act should be noted the instruc-
tions that accompanied the new commissions under it, and
some later official developments. The new instructions
with regard to legislation had now a more definite basis in
the elimination of the confusing element of a possible As-
sembly, and we find the following changes: (1) A restric-
tion of the legislative period to the months of January,
February, March and April; apparently for reasons con-
nected with the climate and the communication with Eng-
land. (2) Suspension till royal approval of some classes
of ordinances, with ‘a prohibition of any commercial ordi-
nance by which the inhabitants should be put on a more
advantageous footing than any other of His Majesty's sub-
jects, “either of this Kingdom or of the Plantations.”?
Prohibition of all religious legislation.

A clause with regard to the procedure of the new Council ®
had consequences of som¢ interest which lead us a little
beyond our period. It was the first part of the 2nd Article
of the above instructions, and read: "It is further our will

1 Lord North here openly avowed his intention of arming the Canadians if necessary,
for the purpose of reducing the refractory colonies to obedience.—Parliamentary His-
tory, Vol. 18, p. 680,

3This is perhaps worth noticing with regard to the question of the hostility of the

measure toward the other colonies.
3 This consisted of 23 members, 8 being French Canadians,

¥
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and pleasure that any five of the said Council shall consti-
tute a board of Council for transacting all business in which
their advice and consent may be requisite, Acts of Legis-
lation only excepted, (in which case you are not to act
without a majority of the whole).” No clear state-
ment is made anywhere as to a quorum.' This very indef-
inite provision Carleton promptly availed himself of as
might have been expected from his action in 1766, and June
27, 1778, he sends home the Minutes of the Board of Council *
for the preceding eight months. These minutes do not ap-
pear in the State Papers, but we have the similar ones from
Haldimand, October 24, 1779, for the period from November 1,
1778, to September 25, 1779. An examination of these
latter shows that this " Board of Council " consisted of five
members beside the Governor and Lieut.-Governor, all of
whom were also members of the Legislative Council: that
it refers to itself as a “ Board,” and holds meetings in 1778
on the 7th, 9th, and 30th November, and in 1779 on the 10th,
11th, and 17th May, the 7th and 12th June, and the 15th
July,” the Governor being present at all but two meetings.

We have here evidently a quasi Cabinet, without Par-
liamentary responsibility, invested apparently with all
the executive powers of the Council though meeting so
infrequently as to be but a slight check on the Governor.”

But though the wording of the instruction under which it

Hn the debate in the Commons the Quebee Bill had been attacked for the absencs of
any such provi<ion; which was replied to by Lord North by an assertion (Cavendish, p.
241), that it was intended, as shown by the words ““ the major part,”” that the quorum
should be a majority of the smallest number (17) of which the Counecil should consist,
But this clause had reference only to legislation, and the answer looks like an astute
evasion of the point at issue,

2 In regard to his then treatment of the Couneil, soe p. 33%, note 2,

3 Referred to by the Council Clerk as the *Privy Couneil,”

4 These are referred to simply as the “ Minutes of His Majesty's Couneil,” the “Journal
of the Legislative Couneil” for the corresponding session being sent at the same time.

5 The corresponding “Journal of the Legislative Council” is for the session 11th-16th
January, 1779,

8 Who had the cheice of the members, It looks as if, under Haldimand at least, this
““Board" was used only as a pretense of complying with the constitutional requirements

as to the “advice and consent' of the Ccuncil.
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was instituted would seem fully to admit of this interpreta-
tion, (indeed it is difficult to avoid the conclusion that it
was so intended, and had been procured to that end by the di-
rect efforts of Carleton), it did not go unquestioned in the Col-
ony. Early in the spring of 1778 we find Chief Justice Livius,
(a somewhat hot-headed personage, who persisted in rais-
ing other disagreeable questions and was a couple of
months later suspended from his office by Carleton;, dis-
puting the constitutionality of the new institution, and de-
manding, (April 12, 1778), definite written information as to
Carleton’s order "selecting and appointing five members of
His Majesty's Council to act as a Council to the exclusion of
every other member.” The information desired was refused,
as was also permission to read the minutes of the Privy
Council. Nothing furtheron the head appears in the Colonial
correspondence; but that Livius successfully presented his
point to the home authorities is shown by an additional
and very definite instruction issued to Haldimand, (who had
without new instructions succeeded Carleton in the Chief
Governorship), on the 29th of the following March.
This, after citing the portion of the 2nd Art. of Carleton’s
instructions above quoted, proceeds as follows:—"And
whereas it is highly fitting and expedient that no misrep-
resentation of our Royal will and pleasure in this instance
should continue or obtain, we do hereby direct and require
that this article shall not be understood to delegate author-
ity to you our Governor to select or appoint any such
persons by name as you shall think fit to make such
Quorum, terming the same a Privy Council, or to excuse
you from summoning to Council all such thereunto belong-
ing as are within a convenient distance. On the contrary
that you do take especial care to preserve the constitution
of your said Province free from innovation in this respect;"
to which end the Governor is to communicate this addi-
tional instruction to the said Council. And by a second
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additional direction of the same date, evidently intended
to reinforce the effect of the first, he is commanded not to
fail' in promptly communicating to the Council, “to the
end that they may jointly with you . . . carry ourinten-
tions effectually into execution,"” all instructions on subjects
concerning which their advice and consent were made
requisite. The tone and import of these orders are un-
mistakeable; but the inner history is by no means clear, nor
can the home administration escape frow some suspicion of
inconsistency or at least obscurity of policy. The repre-
sentation of the original instruction as intended only to
give directons concerning a quorum seems a hardly tenable
position; as said already the entirely new forms and terms
used, taken in connection with previous events, might
well lead to the conviction that the new terms and forms
were intentional and intended to provide for new things.
Though on the other hand it is hardly conceivable that
there was a fully formed intention of allowing an institu-
tion to become established which would practically have
the effect of taking away all executive voice from the
Council and reducing it to a purely legislative capacity.
Whatever the inner history, the effect is clear; the Coun-
cil as a whole was restored to its old executive sphere
with effective intimation that that sphere was not to be
monopolized (at least openly), by the governor. And it
must be acknowledged that this final action of the home
executive does not support the charge that it was aim-
ing to assimilate the Provincial government as much as pos-
sible to the old F'rench absolute form. Members of Council
had to be residents of the colony,—a provision which
seems a distinct intervention in the interests of self-gov-
ernment. The same conclusion seems fairly to be drawn
from the repetition in the Governor’s instruction of 1775

1 A less emphatic injunction to the same effect had always been a part of the instrue-
tiong, but Haldimand had disregarded it.
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of the 35th Article of those of 1768, ordering that ‘every
orthodox minister within your government be one of the
vestry in his respective parish;" a direction which must be
construed in connection with a consideration of the contem-
poraneous position of vestries in England.

The immediate results of the Quebec Act with regard to
the official abuses which had been so complained of,
were not very gratifying. The vacating of all commissiors
by it was intended, Carleton says, “to put a stop to all dep-
utations, and to compel all who had offices here to reside
and do their duty in person;" but August 10th, 1776, he
complains that the same abuse had been introduced again
in a great measure by royal mandamuses, (one person be-
ing thus granted five offices), and that into these "still
slide . . . a string of terms, authorities, fees, perquisites
and all that dirty train.”' And in regard to the accompany-
ing and still greater evil of excessive fees he writes later,
(June, 1778), that although " the King had been pleased
bountifully to augment the salaries of his servants in this
Province that they might live comfortably in their respec-
tive stations without oppressing his people,” yet the mat-
ter has become worse than ever, there existing in the Pro-
vince "“no rule or regulation for fees of offices, but each
man for himself as guided by his own desire of gain,
which of late has broken out with greater keeness than
ever before.”? These minor developments are possibly
worth more attention than I can here give to them. For
they bear strongly on the general conclusion as to the Que-
bec Act to which my investigation has led me, viz.: that
the return to the old institutions in the degree thus ac-
complished, was a step neither warranted by the necessi-
ties of the moment nor by any principles of sound policy;
but that the French Canadians would have been satisfied

with a part of what the Act gave, accompanied with a full

1Can. Arch., Q. 12, p, 119.
2 [bid., B. 37, p. 192,
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remedy of the really pressing evils in the uncertainty of
the law and the abuses of its administration. The remedy
for these abuses did not depend on the return to the old
institutions; on the contrary we have seen that that return
we.s not accompanied by it.  Still less do we find it followed
by the expected improvement with regard to the confus-
ion and uncertainty of the law. The immediate and con-
tinued result was in accordance with the mixture of aim
and motive. To show this it is necessary only to refer to
any respectable history of the period. It was not till 1777
that the civil courts were re-established in Quebec; we are
informed by a writer who is almost contemporary, and
who had had exceptional means of knowing the exact
legal conditions, that an official investigation in 1787 dis-
closed "such a scene of anarchy and confusion in the laws
and in the administration of them by the courts as no Eng-
lish province ever before laboured under; - English judges
followed English law; French judges followed French
law; some of them followed no particular law, but decided
according to what appeared to be the equity of the case. ™
Christie writes of the year 1790, that it was complained
that although the Quebec Act had been sixteen years in
force, "the courts had not yet decided whether the whole
of the French laws or what part of them composed the
custom of Canada, as they sometimes admitted and some-
times rejected whole codes of French law."* Garneau®
groups together the whole period from 1760 to 1786 as
marked by the same " exceés de tyrannie et de désordres,”
and states that the investigation into the judiciary by Dor-
chester in 1786 showed the utmost uncertainty and confu-
sion. More modern writers* accept this condition of affairs

1 Smith, Fistory of Canada, I1, 175.
2 History of Lower Canada, 1, 67,

3 Hist. du Canada, III. 57. The statement is apparently endorsed by Lareau, Hist
Droit Canadian, I1,, 168,

4 See for example Kingsford and Bourinot,
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without dispute. It is only intended here to point out that
the Quebec Act has thus no defence, in at least this first
stage of its life, from the standpoint of good government
in the Province. This should be kept in mind as we pass
to the special consideration of some of its more immediate
disastrous effects, and as we reflect more generally upon
its remoter results in the history of British North America.




480 BULLETIN OF THE UNIVERSITY OF WISCONSIN,

CHAPTER VI,
THE QUEBEC ACT AND THE AMERICAN REVOLUTION.
A, The Revolution in the Province of Quebec.

In the frequent extolling by British and Canadian writ-
ers of the policy of the Quebec Act, the reference is of
course to the supposed effect of that Act in confirming the
loyalty of the French Canadians at the revolutionary crisis,
and thus in preserving the newly-acquired territories from
the grasp of the revolutionary movement. If the conclu-
sions of the last chapter be well taken, it will be seen that,
whatever the outcome of the measure, the inference as to
policy is largely mistaken; that in other words, if the re-
sults were as stated, it would seem a rare and happy in-
stance of immediate temporal reward for disinterested
well-doing. It is not meant to deny that in the generally
threatening conditions in America the firm attachment of
the new subjects must have appeared to the home govern-
ment as a very desirable thing; nor that the conviction of
this desirability was probably a considerable factor in con-
firming the final conclusions as to their treatment. Such a
motive would be of necessity strongly present in the case
of such an unknown quantity as the new acquisition of a
segment of another nationality; I have simply tried to show
that it wa. )t accentuated by the contemporary existence
of other colonial problems to the extent of appreciably
affecting the policy adopted toward the new subjects.

But further, I am obliged to take exception to the posi-
tion of the upholders of the Act for other and stronger
reasons. The credit for political sagacity assigned to the
authors of that measure must be impugned not only on the
ground that their work had little if any reference to the
circumtances on which the credit is given, but also for the
conclusive reason that the immediate results of the Act were
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precisely the opposite of what had been anticipated and
have ever since been assumed. It is the object of this
chapter to show that not only was the Quebec Act not
effectual in keeping the mass of the Canadians loyal, but
that what effect it did have was in exactly the opposite
direction. And before proceeding to this it should be
noticed that in anticipating or extolling the results of the
new settlement on the French Canadians there is curiously
left out of sight by the upholders of the Act, any consid-
eration of its effects either on the British in Canada or on
the older colonies. Yet it is evident that for the true
estimate of its policy, wisdom, or results there must be an
accurate balancing. In view of the accompanying measures
of the Government of the day in regard to the other colon-
ies directly it is not surprising to find any thought of this
entirely absent at the time. We however have no excuse
for now neglecting it.

The question of the influence, direct or indirect, in gen-
eral or in particular parts of the country, of the new settle-
ment of Quebec affairs on revolutionary development in
the other colonies, is one of an interest so great and so
closely connected with my work that I can only express
my regret at being unable at present to investigate it
thoroughly. It must be left with a reference to the gen-
eral classing of the Act with those of the same session in
regard to Massachusetts Bay,” and to the emphasis so
placed upon the measure in the early steps of the Con-
tinental Congress. One remarkable bit of private testi-
mony in connection therewith might also be mentioned.
In the Dartmouth Papers we find a letter from one Joseph
Reed to the Earl of Dartmouth, Secretary of State, dated
Philadelphia, Sept. 25, 1774, and giving an account of the
alarming proceedings of the Congress then sitting there.
The writer proceeds:—"“But what shall I say to your

2 This has been universal among American writers. See Roosevelt, Winning of the
West, 1., for a more emphatic and recent position; and in connection the treatment
above of Quebec boundaries, Chapter V, section B, a.
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Lordship of the appearances in this country; what seemed
a little time since to be a spark which with prudence and
wisdom might have been extinguished, is now a flame that
threatens ruin both to parent and child. The spirit of the
people gradually rose when it might have been expected
to decline, till the Quebec Act added fuel to the fire; then
all those deliberate measures of petitioning previous to
any opposition was laid aside as inadequate to the appre-
hended danger and mischief, and now the people are gen-
erally ripe for the execution of any plan the Congress
advises, should it be war itself.”' Without delaying
further on the direct influence in the revolting colonies of
the general feeling with regard to the Quebec settlement,
it may be pointed out that the attitude of that section of
the British party in the Province itself which I have above
distinguished as closely in sympathy with what became the
revolutionary element, is a fairly correct index to the gen-
eral feeling. That element in Quebec had, in the circum-
stances of the province, no legitimate or immediate share
in the general colonial quarrel; its grievance was the Que-
bec Act purely; yet we find this a grievance of strength
sufficient to drive it almost immediately into secret and as
soon as possible into open revolt.

In noting these consequences of the new settlement with
regard to the English-speaking party in Quebec, we have
first to observe its efficacy in openly separating the more
advanced and more moderate section.” The first step of

I am indebted for the
reference to the Report for 1890 of the Canadian Archivist, p. XXI. It will be noticed
that the writer selects from the various obnoxious measures of the late Parliamentary

1 Hist, MSS. Commission, Report XI. Appendix, V. p. 362,

session, the Act in regard to Quebee, without any mention apparently of the more di-
rectly threatening ones concerning Massachusetts Bay, His thought may probably be
more distincetly seen in a later horrified reference to *The idea of bringing down the
Canadians and savages upon the English Colonies,”” Of the writer I know nothing
surely ; but he is possibly the same person to whom the Congressional Diary of Rich-
ard Smith makes reference March 1, 1776, as the ‘‘Secretary to Gen, Washington,” and as
having his salary then raised by Congress on account of important naval duties. (See
Amer. Hist, Review, April, 1896, p. 507.)

2 See above c, 3, for analysis of the English party.
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the party was the drawing up of protests against the Act;
in which mild proceeding however all apparently did not
take part. For Carleton writes Nov. 11, 1774 to Dart-
mouth, that the more respectable part of the English at
Quebec, “notwithstanding many letters received from
home advising them to pursue a different course,” had pre-
sented a dutiful and submissive address; but that in Mon-
treal, “whether the minds of the latter are of a more tur-
bulent turn, or that they caught the fire from some colo-
nists settled among them, or in reality letters were received
from the General Congress, as reported, I know not, cer-
tain it is however that shortly after the said Congress had
published in all the American papers their approbation of
the Suffolk Co. resolves in the Massachusetts, a report was
spread at Montreal that letters of importance had been re-
ceived from the General Congress,” and public meetings
were held by the British there for the consideration of griev-
ances. Thence the infection had spread to Quebec where
the same course was pursued, though “several discrete
persons " at both places had declined taking part. Since
then there had been several “town-meetings as they are
pleased to style them;"” though he speaks doubtfully, “as
they have taken uncommon pains to keep their whole pro-
ceedings from my knowledge.” He describes these town-
meetings and reports as all " breathing that same spirit,
so plentifully gone forth through the neighbouring Prov-
inces,” and speaks of the necessity of government guard-
ing zealously "against the consequences of an infection,
imported daily, warmly recommended, and spread abroad
by the Colonists here, and indeed by some from KEurope,
not less violent than the Americans.”'

The immediate outcome of these proceedings were numer-
ously signed petitions against the Act, addressed to the
King and to both Houses of Parliament. There can be no

I Can, Arch., Q. 11, p. 11.
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doubt that the leaders here and from this time on were
constanily in more or less direct communication with the
American Revolutionists and were aiming to keep as closely
in touch with their efforts as possible. The letters spoken
of above by Carleton undoubtedly did represent some such
connection, and a few days later (Nov. 18, 1774)' Carleton
transmits a copy of one which had fallen into his hands,
and which probably was the communication referred to.
And as it speaks of itself as being "our first public cor-
respondence with the town of Quebec,”* it will be worth
while to refer more fully to it. It is dated Boston, Oct.
10, 1774, and is a moderate and dignified letter of thanks
by one David Jeffries, on behalf of the “Committee of Do-
nations " of Boston, for a contribution (apparently of wheat)®
“to relieve the distressed poor of this oppressed town,"
and is addressed to “the Gentlemen of Quebec " through
a trading firm named Minot, originally from Massachusetts.
It speaks of the necessity of the union of all parts of the
continent against oppression, and of the satisfaction afforded
by the sympathy of the town of Quebec; refers to the
policy of Great Britain in “creating divisions amongst them
and using them as engines to beat down and destroy the
liberties of each other, that so all may be an easy prey to
tyranny and despotic power,"— a policy to which “the eyes
of the colonists are opened;” and expresses the hope of
the continued support of “our friends in Canada,” with
whom the writers will think themselves “happy in keeping
up a brotherly correspondence.” This letter is anterior to
any action of Congress in regard to Canada, and the com-
munication now opened was constantly kept up.* The Amer-

1 Can, Arch., Q. 11, p. 103.

41bid., Q. 11, p. 105, This expression does not by any means exclude, (rather in-
deed implies) previous correspondence with individuals,

3 Sent the previous 6th September. Congress had met for the first time at Philadel-
phia the day before.

4In the following November we find the Massachusetts Provineial Congress appoint-
inga committee (of which John Hancock and Samuel Adams are members), for the de-
vising of means of keeping up a correspondence with Mont real and Quebec. John Brown
was later appointed the agent of this committee.
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ican portion of the party together with a few of Enropean
birth, (nearly all apparently at Montreal), undoubtedly from
this time became active partizans of the Revolutionary
cause, which they publicly embraced on the appearance of
the American invading force. January 12, 1775, Carleton
writes that the British subjects are " stil! exerting their
utmost endeavors to kindle in the Canadians the spirit that
reigns in the Province of the Massachusetts,” ' and the fol-
lowing March 13, that some of them " continue suggesting
into the minds of the Canadians an abhorrence for the form
of government intended by the Act of last session,” and
that they have translated the letter of Congress and actu-
ally imported 200 or 300 copies of it.

I need not go into details of the intrigues carried on and
of the various methods of communication employed. The
point of main interest here is that the final split in the
party becomes now very evident. An attempt was made at
Montreal to have delegates elected to the Congress of 1775,
and notwithstanding Mr. John Brown’s explanation of the
cause of its failure,’ there can be no doubt that the great
body of the English were decidedly opposed to the step on
general grounds, and that the leading American element
found itself at this point finally separated from its former
constituency. We find in short that the main body of the
“old subjects” remained, in spite of the Quebec Act,
heartily loyal to English rule during this crisis; that their
attitude was the same as that of the Tories, (the later
United Empire Loyalists), in the other Provinces. They
were probably willing to go farther in opposition to the
government than their brethren in some of the other Prov-

I Can, Arch,, Q. 11, p. 110. See also anonymous letter from Montreal, Jan, 18, 1775, [4
Amer, Areh., 1, 1164].

2 Can, Arch., Q. 11, p. 129,
3This was to the effect that the English in Quebee couid not join the non-importation
agreement, as in that case the French would immediately monopolize the Indian fu

trade. (John Brown to Boston Com, of Correspondence, March 2¢, 1775, 4 Amer. Arch.,
11, 243.)

14
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inces, for they were under more irritating conditions; ' but
they were not willing to go to the length of taking up arms.*
As to Quebec city we have very decisive evidence. I have
above estimated the total male adult British population as
hardly 600 in number and it will ‘be a liberal allowance to
grant the town of Quebec at this juncture half of these.’
But the official returns of the number of the defending force
includes, November 16, 1775, “200 British militia,” * and
May 1st, 1776, * 277 British militia.”"® Anud that the efforts
of these were not luke-warm is abundantly shown by letters
of the officers engaged.” Carleton himself testifies that
their conduct was such as could hardly have been expected
from men unused to arms.” 1t is, on the whole, safe to say
that after the Spring of 1776 the British party in Canada
was seemingly united in upholding tke British cause.
Almost the entire American element had departed with
their retreating countrymen,® and the remainder of the party
had apparently become reconciled to government and had
been taken for a time into its full confidence. We find

1 And hence did go to the verge of sedition, and at first probably were somewhat luke-
warm in the defense of the Province.

4 Their attitude at Montreal is probably accurately represented by a paper in the
iHald, Coll,, (Rep. Can. Areh,, 1888, p, 918,) which purports to be a proposal of terms of
capitulation to Montgomery, and which is signed by English and French names. It
stipulates for the free possession and enjoyment of rights and religion, non-interference
of soldiers with the inhabitants, and 2hat they shouid not be obliged to take up arms
against the mother country. Accompanying this is another document, unsigned, which
protests against the terms of the capitulation as a treaty between two enemies, (whereas
it ought to be a fraternal union), and expresses a desire for such a union with the other
colonies, There cau be no doubt that this latter is the voice of the few revolutionary
sympathizers. Carleton writes Oct. 25, 1775, that on the attack on Montreal by the rebels
a few of the inhabitants, * mostly colonists,” had refused to take part in the defence.
From which we are justified in coneluding that the most of the English element had
taken part,

3 Montreal was the chief trading centre,

4Can. Arch., Q. 1, p. 344,

8 Ibid., Q. 12, p. 25.

®See of Col. Caldwell in 7ransactiurs Lit. and Hist, Soe. of Quebec. New Series,
Part §; and of Col. McLean, in Can, Arch,, Q. 12, p. 39.

"Can, Arch,, Q. 12, p. 7. To Germaine May 14, 1776,

"The list of revolutionists sent home by Carleton May, 1777, contains 27 names
and is apparently intended as a full one. Ibid., Q. 13, p. 106.
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intrigues it is true carried on through the whole war; but
these were conducted in the main through the re-visits of
those who had departed with the Americans, and were
directed solely toward securing a hold upon the French
Canadians. November 20, 1776, Carleton transmits loyal
addresses from the British subjects of Quebec, and ex-
presses himself as so well satisfied of the sincerity of the
signers that there is “reason to hope that this part of His
Majesty’s Dominions may with proper arrangements be
made the firm support of the British interests on this con-
tinent.”' But although they had refused to go the full
length desired by their more violent early leaders, the
English-speaking party continued unanimously opposed to
the Quebec Act, and maintained a more or less vigorous
agitation against it down to its partial repeal in 1791. We
hear of hostile petitions presented in 1778, and again in
1784, and an examination of the language of these shows that

the position of the main body continued to be pretty much

as represented by Maseres. With the introduction of the
Loyalist element at the close of the war the party gained
immensely in weight, and attention to its representations
could no longer be delayed.

But my main purpose in this chapter is to enquire into the
results of the Quebec Act on the French Canadians. The gen-
erally accepted view that they were fully satisfied with the
Act and thereby strongly attached to the British connec-
tion, is one which, without examination of evidence, pro-
ceeds naturally from the belief that the measure was based
wholly or mainly upon their expressed desires. I have
shown above that this was not the case, for the reason that
the self-constituted interpreters of these desires had drawn
their conclusions from very narrow and mistaken observa-
tion and very one-sided information. It is not surprising
therefore to find that the results did not at all correspond
with the expectations of the promoters of the measure.

1Can. Arch,, Q. 12, p. 238,
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Overwhelming evidence shows that the French Canadians
were not faithful to British rule at this crisis, and that they
were least faithful at the time when the Quebec Act might
be supposed to have had most influence. Further evidence,
equally strong, if not se great in quantity, shows that the
effect of the Act on the mass of the people was one of
alienation rather than conciliation.'

It will be well to enquire first if there is any ground to
expect these results, rather than those which have been so
long assumed with such apparent reason. What do we know
or what can we reasonably conclude as to the opinions of the
mass of the people on the points which formed the main
subject-matter of the Quebec Act? Of the four main pro-
visions which I have discussed above, two,— the extension
of the boundaries of the province and the decision against

1 As to the first of these statements — the hostility to British connection as shown by
supnort of the invading revolutionists,— I do not assume any attitude of discovery. The
evidence when really looked at is too overwhelming to have altogether escaped the ob-
server, The latest and strongest expression of the truth I find in Kingsford's History of
Canada, (V. 439,— published since my investigation was made), who says in regard to
Montgomery’s appearance : —‘‘ It was a rare case when the Canadians showed disfavor
to the invaders; many joined their ranks.” As will be seen later Mr. Kingsford how-
ever is mistaken in representing this attitude of the Canadians as only temporary. And
that some more detailed and circumstantial statement is necessary to affect the general
error, is shown by the wide extent of its assertion and its constant repetition. Lecky
says in regard to the American invasion: “The Canadians remained loyal to England. ..
The contagion of New England republicanism had not penetrated to Canada;' the
people “were especially indignant at the invasion.” (IV, 215). In a text book of the
University of Toronto it is asserted that, *“ While the American War of Independence
was in progress the French Canadian people remained faithful to their allegiance and
resisted all the efforts of the Americans to induce them to revoit against the Eng-
lish." (Bourinot, The Constitutional Hist. of Canada. The statement is repeated with
emphasis in the same writer's Parliamentary Procedure and Practice, Revised ed.
1892, p. 13.) It is needless to say that French Canadian writers have loudly and unan-
imously maintained the same position. A good example of the assertions of even the
more enlightened and impartial of these is the following from Lareau (fist. Droit Can.
II, 148): ‘‘Cette concession [i. e. the Quebec Act] de la part de I'Angieterre eut sa ré-
compense ; pendant que les colonies anglaises brisaient le lien colonial, le Canada,
comptant sur la justice du vainqueur resta fidéle au drapeau britannique.” It seems
therefore the function of such aspecial study as this to do what the general historian of
course cannot, viz., so circumstantially to present the truth as to place it forever be-
yond cavil,

The second of the above statements,—as to the alienating effect of the Act,—has not I
think been heretofore made, much less enforced.
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an Assembly,—we may conclude to have been practically
matter of indifference to the average habitant. The pre-
vious complaints as to the narrowing of the province had
sprung from the greed of the trader or the historical pride
of the educated; it was expressly testified by the most
trustworthy of the witnesses before the Commons in 1774,
that the mass of the Canadians neither knew nor cared any-
thing about an Assembly, and that the few who did dreaded
its establishment as likely to bring the Province into diffi-
culties with the mother country. With regard to the third
provision,— the reputed establishment of the Roman Cath-
olic Church,— there is every ground for believing that
the French Canadian would see in it only a dreaded and
objectionable feature,— the re-establishment of the compul-
sory tithe. As early as 1762 Murray asserts that the
people “under sanction of the capitulation every day take
an opportunity to dispute the tithes with their curés;"!
and in the following year (as already pointed out), general
petitions support his assertion that the people are not
anxious for the continuance of the hierarchy, but will be
coutent with the preservation of the priesthood as a devo-
tional and educational body. Every year of British rule,
there can be little doubt, increased this attitude of inde-
pendence in regard to the once all-powerful church. It
will be well in this connection to rec!l De Tocqueville’s
remarks in discussing the isolation of the peasant in Old
France at this time. He points out® that the clergy were
the only members of the superior classes left in the coun-
try, and that the curé would thus have become the master
of the rural population "s’il n’avait été rattache lui-méme
d’une facon si étroite et si visible a la hiérarchie politique;
en possé¢dant plusieurs des priviléges de celle-ci il avait in-
spiré en partie la haine qu’elle faisait naitre;"” a position
which he emphasizes in a note which points out an ex-

1Can. Arch., B. 7, p. 1. See above, chapter 2,
3 Ancien Régime, B, 11, c. 12, with note.
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ample from the year 1767 “de la manitre dont les droits
pécuniaires de clergé lui ali¢naient les coeurs de ceux que
leur isolement aurait du rapprocher de lui.” As I have
elsewhere pointed out, there is no good reason for regard-
ing the Canadian habitant as so far removed from the state
of mind of the peasant in Old France as has been generally
assumed. With regard to the civil code provisions of the
Act (in connection with which must be considered the pre-
vious reversion to the old forms of land tenure), it must be
concluded that at the most the re-establishment of the old
French civil law, in view of the fact that the peasant had
never discontinued its use,’ could have had very little
effect on the average French Canadian. And when he con-
sidered that the tithe had been made compulsory, and that
the seigneurial method of land grant was again in full
operation, it would be strange if he should not feel some
appreheusion with regard to the reappearance of other
old oppressive relations connected with the land. I have
shown above that there is every reason to believe that the
relations between the seigneur and the lLabitant, even early
in the English period, were practically identical with those
in old France, and that no part of the changed conditions
had been so early and fully appreciated by the latter as
their release from their former military and judicial sub-
jection. In their ignorance of the real scope of the new
measure they would naturally be apprehensive of the re-
viving of this old burden; and it is evident that before as
after its enactment its English opponents took full advan-
tage of their fears and ignorance.

Very little direct evidence has been found on this point,
and still less that is free from suspicion. The British
party, of course, before and after the Act, represented it
as undesired and resented by the mass of the people. This
contention is not to be regarded as weakened by the fact
that a memorial and petition in favor of its main provis-

18ee above, pp. 3527,
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ions were presented in their name to Parliament while
deliberating on the wmeasure.! For Mastres’ statement
that these are not really representative may be easily
conceded in view of the fact that of the fifteen signa-
tures, most are those of members of the noblesse.” A
movement of more importance and interest has been
already referred to in the account of the English pro-
ceedings prior to the Act; it culminated in an offer from
some French leaders in Quebec to join in the English peti-
tion for an Assembly provided that this should contain a
request for the admission of Catholics to the House.” On
the rejection by the English of this condition the matter
dropped. As indicating the attitude of a section probably
larger in number and certainly more nearly in accord
with popular feeling than the noblesse, this incident is of
great interest;* but it is still of little value in the determi-
nation of the question as to the views of the mass of
the people on the points at issue. The very contradic-
tory evidence given before the Commons in 1774 by
the Provincial officials is no more helpful; it being evident
that Mastres and Lotbini¢re represent a small advanced
portion of the traders and professional men, (perhaps also
of the noblesse), and that Hey and Carleton speak for the
clergy and the bulk of the noblesse. With regard to the
first reception of the Act by the people we have equally

1 For these see Maseres, Account of the Proceedings, pp. 111-31,

2 See on this point, Carleton’s evidence before Commons, 1774. Also English petitions
for an Assembly, Dec., 1773 (Can. Arch., Q. 10, p. 26). A carious letter in 1776 from one
M. Pelissier to the President of Congress describes the signers of the French petition as
“quelques adulateurs [i. e. of Carleton] et quelges ignorans fanatiques des anciennes
coutumes.” (4 Amer. Arch, IV., 596.)

3 See Maséres, A ccount of the Proceedings, pp. 3-40.

41t is noteworthy also as indicative of the rise of a new set of native leaders (distinct
from noblesse and clergy). The lawyers and others of the lay educated class who had
rapidly acquired some irsight into English political ideas are evidentiy taking the
place that had been opened up to them by the substitution for the feudal régime of the
freer spirit of the English institutions. The new attitude is probably represented by the
evidence of M. Lotbiniére before the Commons in 1774; and the desire for forms of Eng-
lish self-government was undoubtedly inspired by the hope of thus giving effect to the
great numerical preponderance of the French,
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conflicting statements. It was not to go into force till May,
1775, and it is doubtful whether it was published in the
province during 1774; so that statements as to public opin-
ion during the latter year probably can have reference only
to the few who beforehand would become intelligently ac-
quainted with its provisions. September 20, 1774, Carleton
writes to Gage of the "joy and gratitude and fidelity" of the
Canadians in consequence of the late Act,' and three days
later he reports to Dartmouth the great satisfaction of all
classes of the French Canadians.” Nov. 11th* he again speaks
of their gratitude and represents their uneasiness at the
measures which the old subjects are taking against the Act.
But it is noticeable that he here refers to the noblesse and
clergy as being apprehensive that some of the Canadians
through ignorance and from their trade relations with the
English, may be enticed to join the latter in their move-
ments; especialy as they are being told that the late Acts
will reduce them to a state of slavery and oppression. At
the same time he sends addresses, (three, from Montreal,
Quebee, and Three Rivers),' expressing the gratitude of
French Canadians;addresses which beyond much doubt are
from precisely the same quarter as the petitions immedi-
ately preceding the Act. The one from Quebec speaks
apologetically of fellow-countrymen who " par des circon-
stances malheureuses ' may have been drawn into common
action with the English discontents. February 4, 1773 °
Carleton writes further to Gage that “all that have spoke
or wrote to me upon the subject express the most grateful
sense of what has been done for them;" but at the same
time uses language in regard to the habitants which seems
to show that he is beginning to perceive that the satisfac-
tion and gratitude does not extend to them. And the indi-

1 Can, Arch., Q. 10, p. 123,
2Ibid., Q. 10, p. 120.
3Ibid., Q. 11, p. 11,

4 Ibid., pp. 17-23.

51bid., p. 290.
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cations of this soon became so unmistakeable that even his
obstinate prepossessions could no longer resist.

Of the suspicious attitude which in all probability the
average French Canadian had maintained in regard to the
re-establishment of old oppressive institutions the English
discontents had been quick to take advantage, magnifying
the provisions which might seem likely to operate for the
revival of old burdens. We find Carleton writing Novem-
ber 11th, 1774,' that the people are being told the most ex-
travagant stories of the arbitrary power put into the hands
of the Governor and noblesse; and the French addresses of
thanks of the same month (quoted from above), evidently
imply that these representations were already perceived to
have had effect. The most emphatic testimony on this
matter comes from Maseres.* Though prejudiced, and de-
pendent for information on those who were more so, still
his assertions here are so amply supported by other evi-
dence and by later events that we cannot neglect them.
He gives a letter to him from some of the English in the
province® which asserts in the most positive terms that
“great numbers throughout the Province have offered to
join us in petitioning for the continuance of English laws,
and disavowing their consent and knowledge of the peti-
tion which was sent home last year in their names, though

signed only by a few persons in the province;" but that
they have been prevented from so joining by the interven-
tion of their superiors, who told them that if they did so
they would be deprived of their religion. More reliable
proof of the attitude of the kabitant is furnished in the fears
entertained by those who best knew them. These are shown
in a letter which was circulated among them by the clergy
in December, 1774, and January, 1775, attempting to reas-

1Can. Arch., Q. 11, p, 11,
2 See Additional Papers.

3 For letters of this tenor and probably from the same source, see Almon’s Remembran-
cer, IT (1778), pp. 130-44,



494 BULLETIN OF THE UNIVERSITY OF WISCONSIN,

sure them on those provisions of the Act which were sup-
posed to have alarmed them.'

The new constitution went into force in the Spring of
1775 and the hostility of the people to it seems to have
steadily increased, Two curiously roundabout and discon-
nected pieces of evidence deserve perhaps especial notice.
One is an official intimation from St. John's Island, of Oc-
tober 13, 177, to the effect that private letters have been
received there from Quebec with the information that " the
Canadians have absolutely refused to join us, assigning for
reason that the English law is taken away from them, and
that as the King has broken his word, they have a right
to do the same.”* The other is a leiter of June 20, 1775,
from two New Hampshire agents to Revolutionary leaders in
that Province, reporting the information as to the disposi-
tion of the Canadians that has been gathered by Indian
scouts. This is to the effect that the Canadians are wait-
ing anxiously for the appearance of the Colonial forces;
"“they determine not to take their old law again, if we will
but joyn with them, they will joyn with us.”* In August,
1775 Chief-Justice Hey writes from Quebec to the Lord .
Chancellor that His Lordship would be astonished to learn
“that an Act passed for the express purpose of gratifying
the Canadians and which was supposed to comprehend all
that they either wished or wanted, is become the first ob-
ject of their discontent and dislike;" the general wish be-
ing for English laws in peace and English officers in war.*
Thomas Gamble of the provincial commissariat department
writes from Quebec September 6, 1775, to the Deputy
Quartermaster General in en.phatic language concerning

1 Anoymous, but said by Maséres to be supposed to have been written by one of the
Quebec Clergy. Sce Maséres, Account of the Proceedings, pp. 264-75.

2 (fov. Legge to Gen, Howe, Hist. Mss. Comm. 11th Report, App. V., p. 3