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FEBRUARY, 1864.
MERGER OF BILLS AND NOTES IN SPECIALTIES.

By a happy fiction of law, all men are supposed to know
the law, aud all men are supposed to know the great im-
portance attached by the law to ““a seal.” But ignorance
of law notwithstanding, and ignorance of the cffect of
taking a promise under scal to secure a debt for wkich a
promise not under seal exists, is the cause of much litiga-
tion. And we must admit that on this branch of the law
common sense is anything but a reliable guide.

Ignorance, therefore, on the part of laymen, of the
doctrine of merger, as applied to bills and notes, is not
only pardonable, but cxcusable. Common scnse does not
tell a man that simply taking an ordinary mortgage on real
estate to sccure the payment of a bill or note, destroys his
remedy ou the bill or note. But the law tells us that such
may be the effect of taking an ordinary mortgage contain-
ing the ordinary covenant to pay the morey, aud that such
apparently may be the effect, although there be a clear
verbal understanding to the contrary between the partics.

The bill or note is generally handed to the lawyer with-
out one word being mentioned as to a mortgage or special
security being held for the sawe debt. The suit is com-
menced, and a plea from the defendant’s attorvey setting
up the mortgage by way of merger, is the frst intimation
the lawyer receives of it.

Much of the trouble and expense occasioned to tha cre-

= e —— ! ditor by his ignorance of the law might have beon aveided

by his telling his attorney all the facts of the case. But
he will find that much the most satistuetory thing for him,
both to save costs and prevent delsy, would have been to
have inserted in the mortgaze a stipulation in writing to
the cffect that it was only intended to operate as a collateral
security to the note, and every caveful practitioner would
insert such a provision; but it iy equally certain that all
practitioners do not do so.

Perhaps, however, the creditor, by way of saving ex-
pense, draws the document himself, or goes to a ¢ convey-
ancer,” who does bvsiness on cheap principles; and then
the chauces are largely in favor of there not being tho
necessary clausc, from the want of which arise the evils
to which we are about to refer.

If a creditor sometimes gets into trouble in this way, so
does occasionally his debtor, as fully appears from the case
mentioned at the conclusion of this article. It therefore
behoves the debtor as will as the creditor to be careful as
to the wanner in which the wortgage is drawn, when taken
as security for the paymcot of a previously existing debt,
secured by bill or note.

We ¢ take it to be a clear principle of law, that ¢if a
man accepts an obligation for a debt due by simple contract,
this extinguishes the contract, though the acceptance of an
obligation for a debt due by another obligation is no bar to
the first obligation’ (Bac. abr. Debt G.}; because it is not
a higher security.” (Sce the judgment delivered by
Robinsor, C.J., in Mutthewson v. Brouse, 1 U.C. Q. B.
272.) All the decisions in this couutry on this subject
keep this principle in view throughout. But the maxim,
Conventio vincit leyem is equally true, and it will be
uccessary, therefore, to enquire how this conventio must
appear. .

1. If the mortgage or other specialty state that it is
given as collateral to the bill or uote upon which the sction
is brought, it is clear that the action may be maintained
even though the mortgage be not due (Mauthewson v.
Brouse, 1 U. C.Q. B. 272; Shaw et ol. v. Crawford, 16
U.C. Q. B. 101; Commercial Bank v. Cuvillicr et al., 18
U. C. ¢ B. 378).

2. Even if the statement in the mortgage be not expli-
cit, still if it appear from the face of the jnstrument that
it is taken as a further security, and jutended to give the
payce of the note a better remedy against the maker in
case he should be obliged to have recourse to it, and not
intended to cancel the note, the right of action on the
latter is not extioguished. Murray v. Miller () U. C.
Q. B. 353) is our authority for this proposition. In this
case the proviso in the mortgage was, that the same should
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be voxd if the defendant should pay tho sum montioned
therein by certain instalinents at certain times therein
stated, * according to tho tenor of certain promissory notes
drawn by’ defendant, &e.

8. Draper, C. J., in Iraser et al. v. Armetrong (10 U. C.
C. P. 506), alludes to cases in which, future advances being
contemplated, and « moitgage or other sccurity by deed
being given to securc the debt to be created as well asa
debt already due, the courts bave deduced, from what
appeared on the face of the higher security, that 't was
collateral to, and therefore o merger of the lowe. secu-
rity given by bills or notes either for the existing debt or
the new advances.

4. The rule has been well established, that parol evidence
cannot be admitted to vary the legal effect of an agreement
under seal ; and it would seem to follow, that no amount
of evidence as to what the understanding was between the
parties can prevent the note from merging in the mortgage,
and thercby putting an end to the right of action on the
note (Matthewson v. Brouse (ante); Parker v. McCrea,
7 U.C. C. P.124). Nor can the holder of the note be
heard to say that the maker of it, at the time the mortgage
was given, was liable to a third party who had discounted
and held these notes rotwithstanding the mortgage (Fraser
et al v. Armastrong, 10 U. C. C. P. 506).

The creditor may, however. although he has a clear right
to sue on the note, waive that right by his own act. The
case of Evans v. Bell (8 U. C. C. P.378) is na example
of this. The plaintiff held defendant’s note, to secure
which the latter agreed to transfer to him some shares in a
road company, and the plaintiff was in consideration of this
to extend the time for payment of the note for one year.
An assignment was accordingly made uunder seal, reciting
the note, and stating that for the purpose of securing the
sae the defendant transferred this stock to the plaintiff;
habendum to plairctiff, subject to a proviso for makiug the
sam? void upon payment of the note and irterest at the
expiration of two years instead of ome. The plaintiff
refused to carry out this arrangement, and commenced an
action on the note, at the same time holding the stock and
refusing to transfer it. The plea as amended at the trial
was that this transfer was made for the purpose of securing
the amount of the note, and that the plaintiff by his accep.
tance of it had agreed to postpone the payment of the noto
for two years. The learned judge directed the jury that
there was no evidence to support this plea, and a verdict
was found for the plaintiff. A new trial was ordered, oa the
ground that it was a question for the jury to decide whether
the plaintiff, by retaining the security, did not “accept the
assignment on the terms it expressed, namely, as a security
for thenote, and redeemable at the expiration of two years.”

The position which the various parties to a bill or note
oceupy in transactions of this nature now require consider-
ation ; apd wo must again refer to the leading case of
Matthewson v. Brouse, and to subsequent cases, to illustrato
this branch of our subject. Iu the turmer case the Jdefend-
ant sucd as an endorser on a note made by one Carman.
The notes were dated on the 11th November, 1842, and
fell due on the 14th February following. According to
agreewent the defendant on 16th November gave the plain-
tiff a mortgago on certain lands. The question before the
court was, ‘whether the taking the mortgage from the
defendant for the amount intended to b secured by Car-
man’s notes extinguished the claim sgainst him for the
same money as a party upon Carman’s notes, which he had
indorsed before making the mortgage.”

Robinson, C. J.,in delivering the judgment of the Court
said :—¢ If Brouse, on the 11th November, had made a
note to Mutthewson for the sum due to him, payable on the
14th Fcbruary, and had afterwards given him a mortgage
for the same debt with a covenant to pay the money on the
4th March, it is clear that the debt due on simple contract
would be werged in the higher sceurity, and there would
no longer remain to Matthewson a remedy on the note.
But I see no sulbstantial difference betwceen that case and
the present. Every indorser of a promissory note i3 & new
maker, and in offect Brouse did, on 11th November, give
his note to Matthewson, with this differcuce only, tha: his
promise to pay was a qualified one, that he would pay the
mouney if Carman (the maker of the note) did not.”

In the case of Shaw ¢t al. v. Crawford, as in the 1ast,
the action was brought against the endorser of a note, but,
unlike that case, the nortgage was given by the maker to
the plaintiff as a collateral security to the note. The noto
soed on was made by one Polley, payable to defendant’s
order, and endorsed by him to the plaintiff. The judgment
of the court was delivered by Robinson, C. J., who said :
—* We are of opinion that the effect of the stipulation in
the mortgage given by Polley, the maker of the note, to
Shaw and others, the indorsees, that it was agreed between
them that the mortgage sbould operate as a collateral
security only, is to save to the plaintiffs, the indorsees, their
remedy upon the note, so that they may enforce payment
of the note against the maker, Polley, in the meantime
according to the terms of the note. Then as 2 consequence
it folirws of course, that if these plaintiffs, by reason of
their reserving their remedy on the note, can make Polley
pay according to the note, they can also make this defend-
aut, as endorser, payin the same manner, for he is as a new
maker and most be bound to pay whenever the maker can
be made to pay; and it follows also, that this defendant,
as endorser, will stand in the sawe situation in regard to
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bis resource against Polley as he would have stood if no
such mortgage had been made.”

In The Commercial Bank v. Cuvillier et al. the action
was brought against the defendants, A. Cuvillier & Co, as
endorsers of a promissory note. It was pleaded by them
that the plaintiff had accepted a mortgage from the maker
of the note in full satisfaction aud discharge of the cause
of action. It appeared, however, that the right to sue on
this was expressly reserved by th- —ortgsge, aoi on this
point as well as on others, the judgment was sgiven for
plaintiff, Burns, J., saying:—* As to the other point
(meaning that above referred to) we have had a similar
question before us on several occasions, and have held that
a collateral security given by one of two or more joint
debtors did not merge the debt.”

This case was referred to and followed by the court in
the judgment given in McKay v. Mclieod et al., 20 U. C.
Q. B. 258, in which the defendants were the joint makers
of the prowmissory note sued upon.

The mortgage or other speciality, therefore, to effect a
merger, may be given to the holder of the bill or pnte by
either the maker or the endorser, or by a joint maker or
joint endorser of it, and that without reference to which
party on the note the action may be brought against.

We shall now, in conclusion, refer to the position of a
debtor who has given to his creditor a bill or note, and also
a mortgage or other assignable specialty security for the
purpose of protecting the note, it not appearing on the
face of such mortgage or other specialty security that it
was only intended as a collateral security.

The case of Fairman v. Maybee, 7 U. C. C. P. 467,
was an action of cjectment, the plaintiffs claiming under a
aortgage from defendant to one Badstone, aud by him
assigned to plaintiffe. It appeared at the trial that this
mortgage had been given to Badstone together with and
to secure a note for the same debt, hut there was nothing
in the mortzage to show the fact. Badstone subsequently
paid away the note to a third party, who held it till it was
taken up by the defendant. Badstone, after disposing of
the note, assigned the mortgage to the plaintiff. Draper,
C. J., in delivering judgment, said, ¢ The plaintiff had no
notice even that such notes were given...... and it was the
duty of tho defendant to see that ho paid the money to
the proper person. Even if there would have been nq
defencs to an action by the holder of the noie—if he had
taken it bona fide without notice—it would in my opinion
nmake no difference ...... If sued by the holder of the
mortgage for default, it would be no answer that he was
also liable on the note in the bhands of 2 third party, and
«eeeeo the remedy on the deed is not affected even by
peyment of the note ...... It is argued that the defen-

dant may thus be compelled to pay the debt twice; but
even if so, it is his own fault, for he has cnabled the
mortgagee to commit a fraud by assigning the note to one
and the mortgage to another.”

SUMMARY PROCEDURE BEFORE MAGISTRATES.

An article on this subjcct, in the December number, has
elicited, as wo desired, more than one communication with
reforence to it. The letter of ¢ W. B.,” published last
wouth, calls for particular notice, not merely becanse wo
happen to know the writer as o well informed and thinking
wewmber of the bar, but for its intringic . .lue as a contribu-
tion to the discussion in hand. e suggests a8 a cure for
evils pointed out—to enable amendments in convictions by
order of the judge at the Court of Quarter Scssions. We
nuite agree with “W. B.,” that such a provision would be
desirable, and that to some extent it would lessen the evil
coruplained of. Such an enactment is in force in England,
and is to the effect—that upon the trial of any appeal to
the Quarter Sessions agaiost any order or judgment, if
any objection be made o3 account of ‘any omission or
mistake in drawing up such order or judgment, and it shall
be shown to the satisfaction of the court that sufficient
grounds were in proof before the justices making such
order or judgment to have authorized the drawing up
thereof free from the said omission or mistakes,” the court
may amend, &e. But this would not meet all the difficulty;
the amendment would be on the evidence takea down
before the justices; and many thatters over which they
have jurisdiction are of a very technical and involved
deseription. A thing done, innocent in itself, often acquires
a criminal hue when accompanied by a particular act, or
when done under particular circumstances ; and, acting on
certain statutes, it requires s nice discrimination to mark
exactly every fact necessary to be put in evidence asan ele-
ment in the offence charged. There may therefore be noth-
ing in the evidence to amend by—in point of fact it would
often be so. Forms in every case are a great aid, and, if
properly framed, suggestive of the facts and circumstances
which are required to constitute the offence, and of the
particulars which go to make it out, All we can admit in
our correspondent’'s suggestion is, that if carried out it
would lessen the difficulties in respect to convictions, but
we do not see that it would touch the root of the evil.
The gabject calls for full aud free discussion, and we will be
happy to see it further debated in the Law Journal,

There is 2 good desl in what ¢« 'W. B’ says of the
Division Courts having already plenty to do; but the
experiment might be made of giving them jurisdietion in
a class of cases partaking as much of a civil injury as of an
offence agaiust society.
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DOCTOR COLENSO'S CASE.

Since the Reformation there have heen only two cases in
which English bishops have been deprived of their bishoprics
by sentence of law. The first of these was the case of The
RBishop of St. David'a v. Lucy (reported 12 Mod. 237, 1 Ld.
Raym. 447, 537, Carthew 485, 1 Salk. 133,) in which nearly all
the learning on the subject is to be found.  Towards the close
of last century, one Lury promoted a suit hefore the Archbishop
of Canterbury against Dr Thewas Watson, the Bishop of St.
David's, upon scveoral articles for simony and other offenees.
The bishop having put in his answer, moved in the King's
Bench for a prohibition, upon a suggestion that the matters
contained in the articles were of temporal cognizance; but
Lord Holt, C. J., and the other judges of the Court of King's
Bench, decided that the Archbishop %md Jjurisdiction to citc any
of the sufiragan bishops to appear before him, and to punish
them with deprivation or ccclesiastical censure for any offence
in violation of their cpiscopal office or duty. The Archbishop
thercupon pronounced sentence of deprivation against Dr.
Watson, wiio appealed to the Court ¢f Delegates ; and when
they were on the point of deciding against him, he again applied
to the Court of King's Bench for a prohibition, upon various
grounds—among others, that by the Canon Law, the Archbishop
alone could not deprive, although he might visit and censure a
bishop. This proceeding was also unsuccessful, and the judg-
ment which it elicited from Lord Holt is a complete repertory
of the Inw upon the subject.  Commencing with a citation from
a work of the Archbishop of Spalata, to the effect that an
Archbishop has the same authority over his suffragan bishops
that the bishop has over inferior clergy, his lordship traces the
primatinl and archeopiscopal jurisdiction of the English church
from a very early period, and gives his opinion clearly that it
extended beyond the mere power of cencure, and included
tho power of deprivation. The question was, whether, even
aysuming the Archbishop's judgment was unwarranted by the
Canon Law, the Court of King's Beuch would issue its pro-
hibition? The Court held that, so long as the Archbishop
kept within his clear Common Law jurisdiction, no prohibition
would lie for acting contrary to the cenons. The bishop
subsequently petitioned Lord Chancellor Somers for a writ of
crror upon a denial of the prohibition, and finally the House
of Lords decided that s writ of error would riot lie.  This case,
therefore, places beyond all doubt the jurisdiction of an English
Archbishop, within his province, to sentence a suffragan bishop
to deprivation, although it has been much questioned whether
the bishop can be deposed, in other words degraded, from the
rank and order of bishop, which is said to be indelible. The
other case to which we referred is that of the Bishop of Clogher,
who was deprived of his bishopric in 1823 for scandalous
offences, which aro matter of notoriety. If, thercfore, Dr.
Colenso were a bishop of an English province, he would be
clearly subject to deprivation by his Metropolitan, assuming
the offence to be proved, and to warrant such a sentence.  But
he is a colonial bishop, and having been arraigned before the
Bishop of Cape Town, as his Metropolitan, has demurred
generally to the jurisdiction, relying, probably, upon the great
difficulty of substantiating it in so novel and singular a case—
one which is not likely to have entered into the minds of those
who were concerned in settling the constitutior of the Anglo-
African Church.

In most, if not all, of our colonies, the Church of England
holds a very anomalous and illogical position.  Although
bishops are appointed for the colonics, and arc recognised in
the Church of England as of full episcopal rank, yet, in any
colony where, and so far as the Church is not eclablished by
law, it is, in the eye of the law, in the same situation as any
other religious denomination; and, therefore, it is at least
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questionable whether its bighops can pretend to use the common
law jurizdiction which attaches to the episcopal office in England.
Indeed, so recently as last year, this view of the position of
the Bishop of Cape Town himself was strictly enforced by the
Privy Council, in the case of the Rev. W. Long v. The Bishop
of Cupo Town, 11 W. R. 901.  Mr. Long w s the minister of
an episcopal church in the bishop's diocese, and licensed by
him, but rcceivin% a salary which was paid partly by the
Governor, partly by the Socicty for the Propagation of the
Gospel, and partly by his congregation, The ﬁ?shop being
desirous of settling some scheme of church government which
should be binding upon the religious comraunity of which he
was the head, convened for this purpose a synod, to which Mr,
Long was summoned. The synod met and passed various
acts and constitutions, but Mr. Long refused to attend or to
observe them, and, being served with a citation to appear
before the bishop, denied his authority to hold any court. A
decree of suspension was thercupon passed, whereupon Mr.
Long instituted w suit, praying the protection of the Colonial
Law, and impugning the authority of the bishop to do what he
biad done. Lord Kingsdown, wheo delivered the judgment of
the Judicial Committee of the Privy Council, decided in favour
of Mr. Long upon all the points raised, but upon grounds that
are scarcely applicable to Bishop Colenso's case, as their Lord-
ships expressly avoided touching the question of the bishop's
authority in spiritual affairs, or Mr. Long’s obligations in joro
concienti@, and their reasons are confined to considerations
in conncction with the want of power in the bishop to summon
such & synod, and to the illegality of its act. *“The oath of
canonical obedience,” said their Lordships, “does not mean
that the clergyman will obey all tho commands of the bishop
against which there is no law, but that he will ohey all such
commands as the bishop, by law, is authorized to impose.”
The bishop had clearly exceeded his nuthority, and, therefore,
even though he bhad jurisdiction to pronounce a sentence
of deprivation, it could not be upheld upon the merits of the
question involved. But their Lordships appear to have been
careful in abstaining from extra judicial remaras on the Common
Law powers of colonial bishops, although there are some ob-
servations in their judgment to the effect that any such tribunal
as that which was constituted by the synod, can be in no sense
a “Court,” assuming to have any authority either from the
Crown, or inherently, to enforce any sentence which 1t may
pronounce,

The question, therefore, in Dr. Colenso’s case, appears to be
reduced within very narrow limits. In 1832, when the legis-
lative authority in the colony of the Cape of Good lope was
vested in the Crown, and all denominations of Christians in the
colony stood upon an equal footing, a Charter of Justice was
granted to the colony, giving its Supreme Court supreme
Jjurisdiction 77 all ecauses arising within the colony, and over
all persons within its boundaries. In 1847 the colony was
erected by letters patent into a bishop’s see and diocese, but
no ecclesiastical court was thereby expressly constituted. On
the contary, it was declared that the lctters patent should not
interfere with the existing ecclesiastical jurisdiction under any
charter ; and "they provided that the Bishop of Cape Town
should be subject to the Metropolitan sce of Canterbury in the
same manner s any bishop within that province. In 1853,
however, nes. .tters patent were issued, under which some
Sortions of the origina. diocese were erected into a separate

iocese, to be called thenceforth the Bishopric of Cape Town,
and to be the Metropolitan sec of the colony. In other res-
pects the new letters patent were in the same form as the old
ones, and therefore it would secem that the only question now is,
whether the letters patent of 1847, in making the Bishop of Cape
Town Metropolitan for the colony, gave himali therights, powers.
and jurisdiction in respect of hus suffragan bishopsas he would
have, both at Common Law and accordirg to Canon Law, if
he were a Metropolitanin England.  Thisis too grave a question



Fobruary, 1864.] LAW JO

URNAL [Voi. X.—38

for us to attempt to discuss inour limited space.  Ourattempt
has been merely to show the nature of Bishop Colenso’s demur.
rer, and of the questions which it involves. The care will
hardly be allowed to rest upon tho decision of the colonial
Metropolitan, and is almost certain to be brought under the
cognizance of the Priv'{ Council, in somc shnpc or other, before
it is finally determined. In the meanwhile it is probable that
the Supreme Court of the colony, acting as an ecclesinstical s
tribunal, may be called upon to apply the principles of Roman-
Dutch law for decision of tho grave matters in question; and,
in the meantime, there are not many lawyers in this country
who will care to volunteer as much Inbour as will be necessary
for its elucidation.—Svlicitor's Journal.

LEGAL HUMOR.

They are much in error who imagine that legal bibliography
is invariably dry and insipid.  The profession, like all others,
has its peenliar humor and its peculiar humorists, although in
the immensity of more practical rescar: “wes, lawyers are apt to
overlook the spicy refreshments of the side table for the solid
banquet of the law proper.

Numerous are the storics of funny scencs of judicature, but
the curious and funny books on the law are the subject of
present examination,

I beguiled the intervals of a recent visit to the Court of
Appeals by running through the alcoves of the splendid law
library of the State, and by a special faver of my friend, Alfred
B. Street, Esy., the librarian, was introduced to the more rare,
curious, and mysterious works, which are locked up in the
private case. A few of them I will attempt to review, with
selections.

The legal curiosity is ¢ Coke's Reports in verse,” published
in 1742, in London, from an ancient anonymous manuscript,
accidentally discovered. The object of this work is serious,
and intended, by a concentration of the substance of each of
the celebrated decisions in Coke's Reports (six vols.), to refresh
and amuse the memory, and thus fix them firmly in the mind.
The style of the work is a series of rhymed couplets, each
headed with the prominent name of the casc.

The substance of the ** Rulc in Shelly's” cage is thus stated :

“ Sheily.—Where ancestors a frechold take,
hie words ‘ his heirs’ a limitation make,

Another upon a now well settled point:

« Goddard~—Th' cffect the deed doth take shall be,
Not from the date, but the delivery.”

4 And wtat may be considered doubtful law, at least now a-
ays:
* Snag.—If a person says, ‘he killed my wife,
No action lies if she be yet alive.”

This work was reprinted in Philadelphia in 1835, and can
probably be procurcd. Some lawyers have committed the
whole to memory, as a kind of index to Coke’s Reports.

“AUsiEY’s PLEADER'S Guripe,

A very innocent and serious title, but a book full of humor,
puns, droll allusions, quaint rhymes and queer proverbs; in
fact, & very revel of satirical. but good natured wit. The whoie
science and system of law, as it relates to pleading, is set forth
and styled “The lectures of Mr. Surrebutter on the conduct of
o suit at law, including the arguments of Counsellors Bother-
em and Bore-em in an action for assault and battery betwixt
John A. Gull and John A. Gudgeon.” Tt sets out with a pro-
logue and invocation, evidently in imitation of the vencrable

classics, viz, :

“Of legal fictions, quirks aud glosses
Attorney's gaing and client’s losses,

Of suits created, lost aml won,

How to undo and be undone,

Whether by common law oc eivil,

A man gues souner to the deval,
Things which fow mortals can diselyse
In verse, or comprehend in proce,

1 sing~Do thou bright Pliebus deign
'To shine for once in Chinncery lano.’

The work then conduets the reader through all the comic
mazes of this funny suit, to trial, examination and cro::s exami-
nation of witnesses, charge and verdict.

The trial is replete with jokes and satires, “as good as new,"
and is especialiy langhable for its racy dashes at the ridiculous
old syster of ““ counts” in criminal cases,

Counscllor Bother'em opens the case to the jury:

“T rizo with pleasure, I assurs ye,

With transport to accost a jury

Of your known conscientious feeling,

Candor and honourable dealing;

From Middlesex discreetly chosen,

(A wortny and an upright dozen!)

This action, gentlemen, is brought

By John-A-Gudgeon for a tort;

The pleadings state * that John-A.Gull,

With envy, wrath and malice full,

With swords, knives, sticks, staves, fists and bludgeon,
Beat, bruised ai.d wounded John-A-Gudgeon ;
First count’s for that, with divers jugs

To wit, twelve pots, twelve cups, twelve mugs
Of certain vulgar drink called toddy,

Said Gull did sluice said Gudgeon's body;
The second count’s for other toddy

Cast, flung and hurled on Gudgeon's body;
To wit, his gold-laced bat, and hair on,

And clothes, which he had then and there on,
To wit, twelve jackets, twelve surtouts,
Twelve pantaloons, twelve pairs of boots,
Which Jld thereby much discompose

Said Gudgeon's mouth, eyes. ears and nose,
Back, belly, neck, thighs, feet nnd toes;

By which, and other wrongs unheard of,

His clothes were spoiled and Iife despaired of,
To all these counts the plea I find

Is son assault and issue’s joined.

Lawyers at ail familiar with old English practice will see tho
fun in the enumerations of damages, dszens, &c.  Counsellor
Bor¢'em sums up in a very pathetic style, and the case goes to
the jury.

Aside

¢ Crisp's CONVETANCRR's Gume,” ok LAW Stupexts'
RECREATION.

This work is more serious in its purpose, and is funny only
by way of remarkable and easily remembered illustrations. It
ie really a very valuable book, and would be & capital remem-
brancer, to be read after, or even during a course of real estate
law study. One feature of it is a very amusing compilation of
ancient. quaint, droll and funny poems, relating to the law
generally, and to certsin queer and obsolete customs, all of
which are spread in spicy profusion over the introduction.

The idea of teaching a solemn and serious science in verse
is not a new one, but, on the contrary, the most ancient method
which we have any kn swledge of, transmitting in poetic tradi-
tion the laws and customs, as well us the religion and morals
of the most ancient nations.

Strabo tells us that Apollo was onc of the first legislators,
and that his Inws were pubiished to the sound of the horp.
And we are quite satisfied that the first laws of Greece were
inculcated in song. Pittacus prepared an entire code in soug,
that it might be the more easily remembered. The ancient laws
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of Spain were chanted vocally, in song and chorus, and Tui«co,
the first legislator of German history, publishied his laws like-
wise,

Thus it will be scen that this method of instruction i3 old,
and any reader will testify to the superior facility with which
such a stylo of composition can be committed.

The law of “remainders,” and their general characteristics,
aro thus set forth:

* All remainders owe their being
To the estate that's interveoing,
For, things unsupported needs must fall,
M no support they have at all,

And Sll(?ll estates pnrﬁculnr we eall,
On it are all remainders rested,

As well contingent ns thoso vested ;
And such estate in tail mrat be,
For lifo or years, and nat in fec,
Tor if you give tho whole to I o,
What part remains to givo to Roe?
On such estates particular,
Remainders all dependant are;

So must and ever will remain,

As links all hanging to o chain.”

The chapter on * Uses an¢ Trusts” is remarkably amusing
and highly instructive. The history of this law, in its relations
to conveyancing, is set forth in a very elaborate manner. The
statute of 27th Henry VIII, known as the “Statute of Uses,”
is wittily, but learnedly, discussed, and the abstrusities of this
metaphysical branch of the law made exceedingly clear and
plain. The very bestlawyer could read this chapter with profit
—must read it with laughter, The subject of ** Conveyances,”
as they relate to cstates, commences as follows:

“Time was, a grant and feoffment too,
Were made as well by an old shoe,

As by a deed, wrote in a hand

Which very few can understand ;

But when men learnt to read and write,
Lawyers soon found the way t' indite,
Sheepskins no longer served for breeches,
But evidences were of riches!”

No doubt, many may be familiar with “The Comic Black-
stone,” by Gilbert Abbott A-Beckett, author of the ** Comic
History of England,” originaily published periodically in the
London Punch, where the Blackstone also first appeared. Cary
& Hart, of Philadelphia, republished it in 1844, and copies can
probably be procured. Part I, on the * Rights of Persons,”
is all that has appeared, I believe, and regret to say.

‘The Parliament, the King and Royzl Family, with the Royal
Council, come in for the greater share of the barbs of wit, and
the heaviest satires are launched against them. The following
is a fair “ specimen brick” from the introduction, which students
of Blackstono will recognize as imitative.

¢ Secriox 1. On the study of the law: ‘Everr gentleman
ought to know a little of law,’ says Coke, and prrhups, say we,
the less the better.—Servius Sulpicius, & pratricizn, called on
Mutius Sceevola, the Roman Pollock (not of the firm of Castor
and Pollux) for a legal opinion, when Mutius Scaevola thoroughly
flabbergasted Servius Suipicius with & flood of technicalitics
which the latter could not understand. Upon tiis, Mutius
Scxvola bullied his client for his ignorance, when Sulpicius, in
a fit of pique, went home and studied the law with such effect
that he wrote one hundred and four score volumes of law books
before he died, which task was, for what wo know, the death
of him, &c.”

“The clergy and the Druidical priests were in former times
great lawyers, and the word *clericus’ has been corrupted iato
‘clerk,” so that the scedy gentlemen who carry the wigs and
;i;)owp; d’own to Court for the barristers are descended froin the

ruids.’

The chaptera on the ** Domestic Relations™ are commended
to the fegal * Maritus,” for their wholesome homilies, and to
the geaeral public for their unlimited humor.  The whole work
is of a very high order of learned wit, without appearing stil-
ted or pedantic. It is replete with historical aliusions and
profound deductions, and would amuse the most eminent and
dignificd Chief Justice, as well as 8 young student of legal
my steries.

In another communication I will review some of the quaint
and peculiar Jegal curiosities.

—Pittsburgh Legal Journal. W. H. InarrsoLL.

DIVISION COURTS,.
TO CORBESPONDENTS,
Al Communications on the subject of Diossion Churls, or haring eny relation (0
Diviswon Ovurls, are vn fulure to be addressed to “ The Editors of the Law Journal,
Barre 1ust Office”

Al other (hmmunications are as hitherto to be addressed to * The Blitors of the
Law Journal, Turento.”"

CAUSE OF ACTION--WIERE IT ARISES.

There is cursiderable conflict of opinion among county
judges as to the effect of the words “ cause of action,” in
sec, 7 of the Division Couris Act; as, for instance, with
respect to a note made iu Toronto, but payablein Iawilton,
“and not otherwise or elsewhere.” Some judges would
hold that an action for the recovery of such a vote as this
should be brought in Toronto ; others that Hamilton would
be the proper place; others again, and more correctly it
would seem, that the action should be brought in the divi-
sion where the defendant resided. The writer remembers
that the Judge of the County of Simcoe, as easly as 1855,
took the same view of the enactment ag that which is now
laid down as law by the Chief Justice of Upper Canada,
in the following case :—

Ix T2 MATTER oy THE Jurge op Tk Cotxry COURT OF BRANT,
IN A cAUSE I¥ THR Firsr Division Courr or tuar Counry,
OF WaTT v. VANEVERY AND RuxbaLL,

Division Couri—Cause of actimn, where arwing=—C. S. U. C. cap. «9, sec. 7.
Whers defondants, residing at Goderich, made a contract at Brantford with one

W, to deliver to him certain goods at tho railway station at Goderich: Zeld,

that an action in the Dirlslon Court for the bsd guality of the goods delivered

must ba brought at Qodorich, as_ the wholo cause of action did not arise at

Braotford.

John PFPaterson applied for a rule nisi, calling on Stephen J.
Jones, Esq., judge of the County Court of Brant, and ez officto
judgo of the First Division Court in that county, and upon the
said George Watt, to show cause why a writ of probibition should
not issue, directed to the said judge, to prohibit him from further
proceeding in tho aaid Division Court in the plaint against the said
Thomas B. VanEvery and George Rumball, on the ground that
the cause of action in whole or in part arcse in Goderich, and
that the defendants Jived in Goderich.

Tho affidavits disclosed that Watt had entered a plaiot against
VanEvery and Rumball in the First Division Court of the county
of B. .nt, claiming $40 damages for breach of a contract by which
the defendants agreed to deliver to hir irty half-barrels of sound
marketable herring fish, and instead taereof delivered unsound,
bad, and utterly worthless fish. According to the sffidavit of the
defendant’s agent, he as such agent made the contract with Watt
at Brantford, in the countv of DBiant, that defoudants should de-
ver to Watt, at the railw. v station at Goderich, and not elsewhers,
the fish mentioned in Watt's plaint, and that the fish were so
delivered, and that Watt was to pay the freight. The defendants
resided and ca:.ied on business at Goderich.
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Borthwick v. Walton, 16 C. B 601 fnre Walek, 1 B, & B 3835 would knuw nothing of B.'s affuirs.  The 73rd section pro-

Buckley v. Hann, 5 Ex. 43; Hernaman v. Smuh, 10 £x. 6569, were
cited in support of the application.
Drargg, C. J., delivered the judgment of the court.

Tho 71st section of the Division Court Act enacts that ‘‘any
guit may bo entered and tried in the court holdon for the division
in which the cause of action srose, or in which the defendant, or
any one of soveral defendants, resides or carries on business at
the time tho action is brought.”

Tho words ‘*causo of action” have, in the English County
Court Act, been repeatedly determined in England to mean the
whole cause of action ; in othor words, whatever the plaintifl must
prove to entitle bim to recover. Soe Borthwick v. Walton (15 C.
B 601), Hernaman v. Smuti (10 Ex. €69), and tho cnacs therein
reforred to. Qur statute gives a plaintiff two alterantives The
one, to euter his suit in the court for the division in which tho
causes of action arose, the other in tho court for the division in
which the defendant or any one of several defendants resides or
carrics on business at the timo the aoction is brought.

Now, what is tho cause of action in this case? Not the contract
only, but the contract and the breach, for which tho plaintiff
cinims damages. The first was made at Brantford, bat tho flsh
were to be and were delivered to tho plaintiff at the railway sta-
tion at Goderich, The breach of contract alleged is, that the fish
there delivered were unsound, &c, and if true, this breach oc-
curred at the placo of delivery stipulated for by tho contract.
The causo of action, therefore, arose partly at Brantford and
partly at Goderich, and the plaintiff must bring his actioa accord-
ing to the sccond alternative. The rule nigs must issue.

Rule nisi.

CORRRSPONDENCE.
To tnr Epitors of THE Law Jour~at,

GexTLEMEN,—Your opinicn on the following points respect-
ing the practice of the Division Courts, will be of service, as
there are different views taken by different persons.

1st. Has a bailiff a right to purchase at the auction sale of
the clerk of his courty

The 157tk seotion of the Division Court Ac. is the only
clause I know of, touching upon the prohibition of officers
purchasing at bailiff s sales; and I do not think there is any-
thing in that clause to prohibit a bailiff purchasing at & sale
made by the clerk; but atill the me clause seems to prohibdit
any bailiff or clerk from purchasing at the sale (under execu-
tion) of any other bailiff.

2nd. O2n & plaintif have his judgment transferred, by
¢ transeript and certificate,” frcm one division to another in
the same county ?

The power given to transfer judgments from one court to
anather ig given in the 139th section of the Act. I think the
clause gives the power to a plaintiff to have a judgment
transferred to any other division. If not, suitors would often
lose tuetr claims. Say A. lives in division 1, where he has
a Judgment againat B., who lives in division 6, of the same
county, but twenty or twenty-five miles distant. A. has
execution issued, and given to the bailiff of division 1. The
bailiff has to travel twenty-five miles, snd B. tells him he has
*“no goods.”” The bailiff, not finding sny goeds, has his long
trip (which he is compelled to make)} and gets no fees; and
suppose the bailiff finus goods, the costs would be muck more
than if sent by transcript from division 1 to division 6.
Furthermore, the bailiff of No. 6 division may know of goods,
and could collect from B., whon the bailiff of division 1

2

vides plainly for the sending of summonses for sorvice to any
division, aud the same rulo ouglit to apply to tho collesting of
the claim, What is your opinion?
Crerk Gt Division Courrt, Co. Norrotx.
Dec. 28, 1863.

{1. The 157th section does not in torms touch the case put
by our gorrespondent. The prohibition relates to sales under
cxocutions, which are never directed to clerks, The sales
under section 213 are under process of the court. and it would

lopen the door to improper conduct it officers were allowed to

purchiaso at such sales. W have no doubt the judge would
discountenanes tho practice a3 one likely to give riso to suspi-
cion of collusion, if not encourage unfair dealing.

2. It is extremoly doubttul whetber o judgment can bo
transforred, under section 139, to another division in th: same
county. Our hnpression is that itcannot. Our correspondent
bas shown in a clear and pointed manner that the power
ought to be given, by exbibiting the inconvenience and evils
that might arise from the want of it.—Eps. L. J.]

Ottawa, Dec, 28, 1863.
To tusz Ep1rons or THE LAw JoUBNAL.

GextieveN,—Twenty-two years have elapsed since our local
judicisl establishments, as now constituted, came into opera-
tion in this country, and we have had some opportunity of
judging how far they have answered the end designed by those
who introduced the present system.

No subject is more worthy the consideration of an enlight-
ened statesman than the judicial establishments of a progres-
sive and educated peoplo, and therefore mauy of our most
patriotic and learned men devote much of their time and
talents towards rendering the administration of justice na
porfect a8 poasible. As you have always wanifested o deep
interest in our County and Division Courts, I take the liberty
of submitting a few observations, the result of experience
from the first enactment relating tc Division Courts.

The chief duty of a Judge is to do right ; the next is, as far
as possible, to give satisfaction to suitors. I trust that in
both cases the County Court Judges have been in some degree
successful. To expect that in every case both intorested par-
ties should be satisfied, would be unseasonable. The judge,
no doabt, often feels disappointed, and perhaps unhappy,
when he discovers signs of disepproval of his decision mani-
fosted by men who ought to know Lotter; but with the up-
right and pains-taking judgs, the mens conscig recti is the staff
and stay of his life.

We have iu Upper Canada no less than thirty-three distinet,
separate and independent judicial establishments, each prc.
sided over, with one ur two exceptions, by a single judge, who,
the lew says, must ho a barrister of five years atanding.
Each man measures out justice—nparticularly in the Division
Courts—according to his own ides of equity and good con-
science, upon hLis own responsibility, and from his decision

there is no appeal. What may bo equity and good conscience
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in one cuumv, may bo qulm a different tnmg in nuother
Porfoct uniformity cannot bo oxpected. There is no common
available centro to which the judges can look for authority to
guido thom, eithor in matters of practice or in the inpumera-
ble critical und ofteo complicated cases which are brought
before them,

Then, again, a County Court judge is going the samo round
overy two months for a number of years, without any change.
He becomes familiar to and with every man, and knows some-
thing of his affairs. The peoplo also becomo ncquainted with
tho judge, his poculiaritics, nud porhaps his weaknesses (and
who is without both ?) May it not therefore sometimes hap-
pon that the scale of justice unintentionally will fall to the
wrong side? Ideas may take root in tho mind of a judge (as
they often do in the minds of other men), which may lead
him, in spito of the exerciso of the most apxious wish to arrive
at a right conclasion, te ronder a wrong judgment. No man
in any situation has more responsible duties to discharge than
the judge of a Division Court. Io is often called upon to
decide at n moment questions of law and equity of tho moat
abstruso and complicated character ; and if ho should take
time to look into the particular case more at leisure than can
bo done at the sittings of the court, even then he has to work
out the problem as he best can, by the single aid ot his own
reason and judgment, What an advantage has the judge of
the superior courts, who in such cases is assisted by learned
counsel, enlightened by the arguments and guided by the
wisdom of the great jurists of ancient and modern times, and
in the end consultation with minds constantly running in the
grooves of legal science !

[ fear the present system, which was intended tc bring, as
it were, justice to every man’s door, has a tendency io change
the law and the study of it from being an interesting science
to be nothing more than euch notions of right and wrong as
may bo adopted by each separate county judge in the Pro-
vince, and that in o few years euch names as Coke and Black-
stone will be unknown to the profession in Upper Canada,
without the limits of the city of Toronto,

The chief business of the country is now done in the local
courts; and as it 13 of great importance that these tribunals
should be brought to as high a degree of usefulness as possi-
ble, I would venture to suggest some alterations, which my
experionco has led me to think might be ar improvewent in
our systom.

I would enable & County Court judge to preside et tho sit-
tings of County Courts, Quarter Sessions and Division Courts
in other counties a3 well as in his own. I see no reason why
ho might not do as the judges of the Queen’s Bench, Common
Pleas and Chancery do, leaving his notes for the use of the
resident judge, to direct him in subsequent proceedings.
Thus practitioners und others would bave an opportunity to
form their opinions of the relative merits of the judges, and
the judge himself would be relieved from trying cases in
which perbaps he may have incidentally expressed an opinion,
or have becn in some way mized up with the matters in dis-
pute; for indeed I have heard of & case of interpleader where
one of the parties held the property in dispute under an

nsngnmont a8 trusted fnr the judge who was to d(-culo tho
question at issue! Besides, we koow thut men who aro long
accustomod to proside withoit changn upon tho snme bench,
addressing the samo juries, hearing and heard by tho samo
Inwyors, is very prone to become indifferent, and fails to
obsarvo that selt-restraint, and that cool and proper bearing,
which are so necessary to commaod the respect so essential to
his office. I think if tho judges were enabled to exchange
duties with each othor according to convenience, wo should all
retain & higher interestin our duties, and keop botter ** pested
up,” as the saying is, in our work. If the system of deciding
questions in term was in somo way altered, so that three or
five judges should hear and decide the question ralsed,
oxpenses of appoals might in some cases bo avoided; for it
does scem rather an anomaly that the same man who rales at
the sittings sbould again in term be arked to set himself right.
I am also of opinion tnat some facilities of appnal from Divi-
sion Court decisions should bo iatroduced, when the amount
is over £10 ur £12.

AN T have said ismerely the result of a retrospoctive glance
over the twenty-two jears which have thia day expired sinco
[ was sent into this, until very lately. unkuown region, in
which I have toiled uninterruptedly (except for «. peried of
five months many years ago).

At the risk of being too troublesome to you, I would sug-
gest, in conclusion, that great advantages might arise, if all
the County Court judges were to bo drawn together—eay at
Toronto-—for a day or tw ", in order to compare notes, and seo
if any alteration or amendmenta could be introduced into our
system. I am sure the Legislature would gladly avail them-
selves of the cxperience of so large a number of men who
have spent their years in studying and trying to work out the
laws as they exist.

I am your very obedient servant,
C. ARMSTRONG.

[We insert tho foregoing with much pleasure. The January
number v7as in press when it came to hand, or it would bave
appeared last month,

We are amongst those who think tkat defects, which have
been from time to time pointed out in pages oi this journal,
are not altogether to be charged to the system, but are to some
oxtent to be traced to a faulty administration. One of our lead-
ing articles of lzst month is apropos to the subject. Thers are
several grades ~{ “repealers,” we fear, and not a fow to whom
the phrase * not posted up” would apply. While we have
endeavored to do the ‘‘posting up” by opening our columns to
correspondence, and exchange of views by answers to corres-
pondents, und preparing articles on subjects of int~ :st, witk
a measure of success, yet there has not been that, hearty co-
operation from cfficials which we had overy right to expect.
Evea the money due for subscriptions—a large part of which
is now money out of pocket—has been in arrear for years, and
our accounts sow show over six thousand dollars of arrearages.

Notwithstanding these discouragements, wo have steadily
persevered, and will continue to do so. Judge Armstrong’s
letter shows that he at all ovents is xnot insensible to the
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responsibilities of his position, and that he for ono would be
willing to ba a contr’butory to any plan that would tend to
securo soundness and uniform administration in the Division
Courts,

Wo nould namo many other gentlemen, animated by tho
aamo feelings, and to whom our thanks are duo for assistance
rendered in tho object which from tho fivat the Law Journal
had in view.

In our Prospectus, issued in January 1855, it was stated as
follows :—'* A spaco wiil be affurded to elicit whatover expe-
rienced officers or practitivners msy bo able to set down for
the information of others, whose doubts Iead them to query ;
thus giving, as it were, *he advantages of o monthly confer.
ence on the many ditficult points which are constantly arising
also for queries on peints of practice, &c., which the conduc-
tors of the Law Jourual will gladly aid in resolving.”

TFhe “ monthly conference ’’ proposed has been kept up, to
a Limited oxtent, ever sinco. For tho present, the part of
Judge Armstrong’s letter with which we most cordially agreo.
containing the suggestion of a general meeting of t! e connt,
joadges at Toronto, is the only part we advert to. Many cf
tho judges havo had an experience of over twenty years, and
there is scarcely a clause of the statutes that has not under-
gono judicial construction by one or more of the judges—
bardly a point of practice that sotae one or more of tho thirty.
three judges bave not cousidered. Each judge, by & confer-
ence of this kind, would have the advantage of tho experisnce
of all, and all would be enlightcned in some way.

At the suggestion of goveral judges, we have more than once
thrown out the idea of such a meeting, and wo would gladly
sco it tako placo. The first thing is to hear from each judge
on tho subject. We will be bappy to learn the views of any
ono who feels an interest in the proposed meeting, not for
publication, unless 8o desired, but that we may be enabled to
offer a definite suggestion.

Immediately after July term would probably bo the most
convenient time for o mecting. No judge, whatever his stand-
ing, would feel hiniself quite warranted in taking steps for a
meeting, unless armed with a call to do so from a very consi-
derable number of his brothe~ judges. Vet we are convinced
it only requires some one to take up the matter, to ensure a
full meeting.—Eps. L. J.]

.

UPPER CANADA REPORTS.

QUEEN’'S BENCH.
{ Reported by C. Ros1vsox, ¥sQ., Barrster-at-Law, Reporter to the Court.)

LivIiNGSTONE ET AL V. Massey.

Action against carrier—Ftlony shewn by the evidence— Nonsuil.

In av action against a carrler for non-dellvery of a package of money, dsfendant
pleaded not gulity  The plaintifls’ witness, thelrp:sc(vn(. roved lg:;t withio a
week after his del!7eriog the parcel to defendant he found that he had abscon-
ded. that he then sued out an attach {nst bim ssanab dlug debtor;
and that, as he bulicved, defendant was at the time of the trialia goal?charged
with staaling the money. Zeid, that thisoevidenco sufficlontly showed a fulooy,
s dofendant upun it might, as a batise, be properly couvicted of larceny, under
Conrol. Stats. C,, ch. 92, s2¢. 55; and a nonsuit was opdered.

Hagarty, J., dissenting. (Q B, M. T, 27 Vic)

Aotion for money had and received. Theo first court was in
tho common form. The second stoted that defendant wss o com-
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mon cacrier of goods for hire: that on tho 21st of Iebruary,
1853, the plaintufls delivered to defendant, and he acevjted for
carriago and dcelivery, n moncy parcel containiog $E83 22, of
which the plaintiffs theretoforo had lawful possession. to bo earried
by defendant for the plaintiffs, aud to bedelivered within a renson«
able time to Messrs. Simpson & Eaton, at their placo of business
in the village of St. Mary's, for roward to defendant. Breach, non-
delirery within a reasonablo time, or at any timo.

Pleas, to the first count, never indebted, and pAyment; to the
second count, not guilty.

Tho tirial took placo at Stratford, in October, 1863, before
Hagarty, J. It appeared that defendant was a carter at St.
Mary’s and wasin the habit of receiving parcels from the plaintaffs’
agent to carry from tho railway station and deliver in that village.
On the 21st of February, 1664, defendant received two purcels
for Simpson & Eatou, dene up in brown paper, containing $888
and some ccots. The agen*® heard withinz a week that the parcel
was not deliverod, and enquiry found that deferdant bad
absconded. He traced deicnodant to London, but lost the trace
there, and then suecd out an attachmeant ngainst him a3 an abscond-
ing debtor. The ageat swore that ho only know the contents of
the parcels from the amounts marked outs: *=: that the Express
Company (the plaintiffs) mark tho amoun. sccord’ng to the
declaration of the parties forwarding money parcels, without
counting. He nlso stated that, as he believed, the defendant was
thea in gaol, charged with stealing this money.

One of the firm of Simpson & Eaton proved that in February
Inst they expected about $888 to be sent to them by parties 1
Montreal: that they never received it; and the Express Company
made guod tho loss to them.

For the defence it was objected that the evidence showed the
defendant had committed a felony, and if so the action would not
lie Leave was reserved to move for a nonsuit on this objection,
and the plaintiffs had & verdiot for £888.

J. Read obtained a rule nusi to enter o nonsuit pursuant to leave
reserved.

Read, Q. C., shewed cause, oiting Fdwards v. Kerr, 13 U. C.
C. P. 24; Wellock v. Constantine, 7 L. T. Rep. N. 8. 761.

Drarrr, C. J.—Tho action is agaiost the alleg 1 felon. In
Hale Hist. Plac. Cor. 646, the following case is stated: ¢ A.
steals the goods of B., viz., ifty pounds in money, A. is convicted,
and bath his clergy upcn the prosecution of B. B. brings a trover
and conversion for this fifty pounds, aod upon not guilty pleaded
this special matter is found, and adjudged for the plaiutiff, beczuse
now tho party hath prosecuted the law against him, and no
mischief to the commonwealth; buf it was held, that 1f a man
Selonwously steal goods, and before prosecution by indictment the party
robbed brings trover, it lies not, for so felonies should be healed.”

It scems to me two questions arise. First, ou tne pleadings:
is tho evidence admissible, assuming its suffciency to prove a
felony, on these pleadings?

Theo plea of not guilty puts in issue tho loss or damage charged,
and the plaintiffs of necessity have to prove it. If the evidence
shews that tho alieged loss was caused by a felonious act com-
mitted by the defendant, it is in truth a failure on the plaintiffs’
prtt to prove the cause of action. It is not an snswer set up by
defendant to a cause of an action prim facieproved. The defend-
ant will then succced on not guilty, becanse the plaintiffs’ evidenco
does not sustain the declaration, and not on a plea which confesses
the loss complained of, and secks to avoid by alleging that he
stole the goods.

Secondly, is the evidence sufficient to prove a felony, &nd not
merely such a breach of duty as is charged? The objection taken
at trial was not a8 to the proof of valuo or contents of the two
parcels, but that whatever the value, great or small, the evidence,
if it proved any thing, proved that the defendant stole them. On
this point I felt doubtful, but at last I am constrained to hold that
such is tho proper conclusion.

The delivery of the parcel to the defendant at the railway station
at St. Mary’s was proved, as wcll as admitted on the pleadings,
and so was kis undertaking to deliver these parcels to & firm in
St. Mary’s. The non-delivery of either parcel to this firm was
aleo proved, as well as defeadant’'s absconding shortly after the
teoeipt of thom. I cannot satisfy myself thatthisis not evidence
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that the defendant not only took but also converted these parcels
to his own use, and if this evidenco were not met by contradiction
or satisfactory explanation, I think the defendant might, ss 8
bailee, be properly convicted of larceny aunder the 65th section of
our Consol. Stats. C., ch. 42,

I think, therefore, that the rulo to enter a nonsuit ehould be

made absolute.

HacarTY, J.-+I concur in the principles of law laid down by
the Chief Justice. and only differ from him as to thow appheabibty
to the cuse presented to us on tho evidence.

In this case the original receipt of the goods by defendant as &
carrior was of course lawful. That fact, cougled with the usual
evidence of non-recoipt by the consignee, is & primd facie case of
liability agaiost defendant. Suchevidence .vas given here, coupled
with the fact that defendant absoonded, and that aw attechment
was taken out agaiost him a9 an absconding debtor for this claim.
So far all this i3 quite consistent with the conclusion that it is com-
mon caso of civil liability on the carrier.

Under section 55 of cb. 92, Consul. Stats. C., if defendant,
being a bailee of property, fraudulently took or couverted it to his
own use, or the use of any person other than the owner, aithough
be might not bave broken bulk, or otherwise datermined the bail-
ment, bo would be guilty of larceny.

Apart from the fact of absconding, I cannot see how the evidence
here nccessarily involves a charge of felovy. In this it differs
frora ordinary cases, where the facts relied on for the plaintifis,
io themselves, suggest that a felony has been committed. The
facts relied on here are the receipt and non-delivery of goods as
a carrier. By themselves they in no way even suggest, much
loss prove or mako out, & case of felony. The absconding is, us
for as the civil remedy is concerned, a mero collaterzl matter,
uoconnected with the issye.
=% cannot help feeling that it is a dangerous precedent to allow
defendant’s counsel, who offers no evidence for his client, to sug-
gest that a felony has been commited. He may koow perfectly
w1l that there is not the most remote chance that bis clieut could
be convicted on such a charge. J fully recognise the great im-
portance of the old rule of compelling parties first to vindicate the
Justico ¢f the criminal law before enforcing the civil remedy ; but,
with great submission, I think the rule inapplicable to a case like
the present.

It is vt easy to find many cases, if any, in peint. The latest
is Well ckv. Constantine. (2F. & F 281; 7 L. T. Rep.N. 8.751.)
It was an gction for assault, and on the trial the plaiotiff swore
that, in addition w0 other violence, a rape bad been committed.
Willes, J., nonsuited the plaintiff Tha Chief Baron Pollock, in
giving the judgment of himseclf and Bramwell, B., says, * The
majority of the court are of opinion the rule should be discbarged.
The ground upon which tho nonsuit proceeded was, that after it
appearced that the civil right, or rather the wrong complained of,
and for which & civil remedy was sought by the actiox, involved a
charge of folony, the proper course to take wasnot to go on with
that enquiry, but to leave tho matter to be tried as a criminal
offence. My brother Martin differs sofar as to engblet bo partics,
if they think fit, to tako the caso to & Court of Errer. In spesk-
ing of the decision of the court, I sm stating wbat is the opinion
1_cntertain, togother with my brotber Bramwell.”

1 think it very important to notice, that what the statute law
makes a felony is 8 subsequent fraudulent dealing with goods law-
fully received by defendant. It is not this fraudulent disposition
which creates tre plaintifis’ civil right, nor is it for any such act
that they seek wo recover, but for a non-feaznnce, :. ¢, tho non-
delivery to the consignec. Tho statutable feiony is for an sct
donoe, not for sny or ission.

If thig action wero in trover, whero the plaintiffs sought to
chargo the carricr oo proof affirmatively that tholatter had broken
balk, or usea the goods for his owa purposs, (of which thero are
examplesin the books,) I should fecl more pressed by tbo objection ;
tho very act of conversion, which the plsintiffs have to shew to
provoe their caso, being by the statate (if done maild fide) declarod
to be a folony.

As I said before, the plaiotiffs have to show nothing of the kind
hore, and I repeat, 1t sooms to me that it is pot inconsistent with

the well known rule of law in favor of public justice, to do cowe-
plete justice by allowing the plaintiffs to recover thewr just claims.

In Stone v. Marsh (6 B. & C. /64), one of the cases arising out
of Fruntleroy’s forgeries, Lord Tenterden says, *In genoral
a man canrot defend himself against a demand by showing on his
part that it arose out of his own wisconduct, according to the
maxim, ¢ Nemo allegans suam turpuudinem est audiendus.” Therd
is, indeed, another rule of the law of England, namely, that a man
shall not be allowed to make a felony the foundation of a civil
action. * * * He shkall pot sue the felon; and it may be
admitted that he shall not sue others together with the felon, in a
proceeding to which the felon is a necessary party, and wherein
his claim appears by his cwn showing to be founded on the folony
of the defendant. This is the whelo extent of the rule.”

1 think that in the caso before us tho plaintiffy’ claim is not
founded on the felony of the defendant, but on his legal lighlity
as a carrier, arising from the receipt and non-delivery of goods.

For reasons of public policy, the statute has made an interme-
diate act—namely, s fraudulent appropriation—n felony. Tho
plaintiff’ case in no way depeads on nvy act of defendaot bring-
ing him within the statute, and I think we can allow him to recover
without violating any known rule of law.

Morgisoy, J., concurred with the Chief Justico.

Rule absolute—Z{ugarty, J., dissenting.

Hawkins v. PATERSON AND KENRICH.

Con. Nat UC cap 2+, sece 3, $1—=Judomenl for cosls of defence— Right tn exgmine
plawmaf— Liabduty of defendant and Ms altorney for arret under silegal order.

Held, that under Con. Stat U. C. eap 248, secs. 3, 41, & plaintiff agafnst whomnn
judgment has boon recoverrd for costs of defence only. cannot bw compelled to
submit to examination or be hinprisoned for contempt i not attendiog.

Held, aleo, that both defendant and s atturney, whe apphied for apnd obtained
the order for such imprisonment, and caused tho plaintifl to be arrested, avd
who justifled under it, were hiable.

Quarre. whother a defendant who recovers on a plea of fet-off an excess abovo the
plaiutifl ‘s demand, Is ontitled to examine the plaintid,

The plaintiff declared agaiost Joba Kearick and James Paterson,
his attorney, for trespass and false iroprisonment.

The defendants severed in their pleedings, though their pleas
were substantially the same. The pleas averred a suit brought by
the plaintiff against Keorick in the County Court,and a judgment
therein recovered by Kenrick against the plaintiff for $83 48; a
fi f1 thercon agrivst the plainufl s goods, and a return of nulla
bona thereto; a summons issued by the judge of the Connty Court
for tho plaintiff's oral czamination ou oath, and an order mwade
by the junior judge (acting on account of the unavoidable absence
of the senior judge), that the plaintiff should attend befora W M C.
at such time and place as he might appoint, and be examined vivd
voce on oath touching his estate and effects, and as to the property
and meang he bad when tho Jebt o lisbility was incurred, and as
to the property the plaintiff then had or interest thercin, and the
menns the plaiotiff still had of discharging the said judgment,
and as to the disposal he might have made of any property since
contracting such debt or incurring such liability; that W. M. C.
made an appointment, of which the plaintiff was duly potified, but
the plaintiff did not attend, whereupon W. M. C. reported his non-
attendance, and retarned the ¢ ler with his report to the County
Court; that thereupon & summons was issucd by tho judge of tho
County Court, calling on the plaintiff to show cause why ho should
not be committed to the common gaol fur a term not exceeding
twelve months, for bis defsult in not attoadiag to be examined,
which summons was duly served on the plaintiff, and on the return
tkereof, and tho same being mo..d sbsolute before tho county
judge, the plaintiff by bis counsel appeared; and at his request,
aod on his underésing that tha plaintiff should attend before the
said W. M. C. st o named time aad place, and submit to be
examined pursuant to said order, the summons was enlarged to a
futuro named day; that tho plaintiff did not attend, whercupon
W M. C. reported this non-attendanco to the jadge, and tho last
mentioned summons was again moved absolute; that the county
judgo was again unavoidably absent, and the junior judge sat in
his place, and the plaintiff again appeared by his counsel, sod at
his request, and on his undertaking that the plaintiff shoufd sttend
beforo W. M. C. at & named time and place, tho summons was
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again enlarged ; that tho plaintiff did not attend, whereupon W.
M. C. reported tlus non-attendance ; that on the day (0 wiich the
surumons was lastly enlarged (the judge of the County Court being
unavoidably abseat), the summons was moved abgolute bofore th.e
juanior judge, who made and signed an order, under Con. Stat. U.C.
cap. 24, sec 41, for the committal of tho plaintiff to the common
gnol for thirty days for his default in not attending and being
examived. The defendants then severally justified the plaintiff’s
atrest and imprisonment under this order.

The pluint:fl replied that tho judgment recovered by Kenrick
was for coste, and not for any debt or liatility from the plaintiff
to Kearick previous to the recovery of that judgment, which was
entered up for less than $100; that the judge of the Connty Court
was not unavoidably absent when the order for the plaintiff's
committal wus made; that the juuior judge had no power to make
that order, and that it was iilegal and void ; and that each of the
defendaunts ceused the plaintiff to be arrested and imprisoned
thereon.

Rejoinder, by vach defendant, that at the time of maling tho
said order for committal the judge of the County Court was una-
voidably absent, and the junior judge had power, &c.

Demurrer to the rejeinder, because it dues not answer the repli-
catien ; that it admits the judgment was obtained for costs and
for less than $100, and thereby shows the order for tho committal
of the plaintiff was illegal, and beyond the power of the junior
Jjudge even if the senior judgo was unavoidably abseut.

The defendants joined in the demurrer.

In support of the demurrer, 3. €. Cameron, Q@ (., cited Bullen
v. Moodie, 13 C. P. 126; Brooks v. Hodgkinson, 4 H & N. 712, to
show that the attorney wos li (ble as well as the client.  He also
referred to Lord Campbell’'s judgment, in Copeman v. Rose, T E
& B 679, 685, to show that the commitment 10 this case, though
insomo sense a punishment for misconduct or default, was foundea
cotirely on the judgment deht, and granted at the iostance of thoe
defendunt Keorick, who had recovered the judgment; and ho
referred to the judgment of Mr. Justice Adam Wilson, in this very
case, on the proceedings on 8 kalbeas corpus, when the now plain-
uff was discharged from custody, to show that the plsintiff could
not be lawfnlly committed (9 U. C. L. J. 295).

J. I. Cameron, @ C., f>r defendant Kenrick, cited the case of
The Marshalsea, 10 Co. 68, 78; Brown v. Chapma , 6 C. B. 365;
Cooper v. Harding, 7 Q. B 928: Houlden ~. Smita, 14 Q. B. 841;
Rafael v. Varelst, 2 W. Bl. 983; Rex v. Dancer, 6 T. R. 242;
Henderson ~v. Dickson, 19 U.C. Q.B. §92; Murray v. Byrne, 4 Ir. C.
L. Rep. 642.

Robert A. Harrison, for defendant Paterson, cited Meyers v.
Robertson, 5 U. C. L. J. 254; Wallis v. Harper, 7G.C. L J.72;
Mills v. Collett, 6 Bing 85: Pike v. Carter, 10 Moore, 376, S. C,
3 Bing. 78; Lowtker v. Earl of Radnor, 8 Enst, 115; Reud v.
Jones, 4C. P. 424 ; MeCarthy v. Purry, SUC QB 215: Ackerley
v. Parkingon, 3 M. & S. 411; Prentsce v. Harrison, 4 Q. B 852
Codrington v. Lioyd, 8 A. & E. 448 ; Brown v. Jones, 15 M. & W.
191; Melnnes v. IHardy, 7 U. C. L. J. 295; Saund. Plg. & Ev.
1087; Boyd v. Bertram, 3 U. C. Pr. 28.

Drarer, C. J.—This case arises upon the act respecting arrest
and imprisonmeant for debt (Con. Stat. U. C. cap 24), the 4ist
scetion of which cascts, that ¢ In case any party has obtaived a
judgment in any courtin Upper Crnada, such party, or any person
entitled to enforce such a judgwent, may apply to such court or
to any judge having nuthority to dispose of matters arvising in
such court, for a rulo or order that the judgment debtor shall be
orally exar  ~* upon oath before the clerk of the Crown, or before
the judge clerk of the County Court within the jurisdiction of
which such de’ or may reside, or before any other person to be
named in such rule or order, touching his extatc and effects, and
as to the proporty and wesns ho had when the debt or liability
which was the suhject of the action in which julgment has been
obtained against him was incurred, and as to the property and
means he still b th of discharging the said judgment, and as to
the disposal ho may have made of auy property since contraoting
such debt or incurring such linbility; and in casc such debtor
does not attend s required by the said rule or order, and does not
alicgo o sufficient cxcuse for not attending. or if attending he
refuses to disclose his property or his transactions respecting the

same, or does not make satisfactory auswers respecting the same,
or 1f it appears from such examiuation that such debtor hasg con-
cenled or wade away with his property in order to defeat or
defraud his creditors, or any of them, such court or judge may
order such debtor to bo committed to the common gaol of the
county in which he resides, for any time not exceeding twelve
months; or such court or judge may by rule or order dircct that
a writ of capias ad satuﬁciensum may be issued against such
debtor, and a writ of capias ad satisficiendum may thereuapon be
issued upon guch judgument, or in case such debtor enjoys the
benefit of the grol limits, such court or judge may make & rulo or
order for such debtor’s being cowmnitted to close custody.”

The third scction of the same act declares that no person shall
be lable to arrest for non-paywent of costs.

The first section of the same act forbids the issue of a capias to
arrest and hold to bail for a cause of action less than $100.

I henrd, at the request of Mr. Justice Adam Wilson, together
with that learned judge, the argument ou the application to dis-
charge the plaintiff in this case from custody on the order in ques-
tion, when he wus bronght up on a writ of habcas corpus. I con-
*inue of the opinion that under the foregoing section 41, a plaintiff
agninst whom a judgment has been entered for costs on his fuiling
in his action, cannot be compulsorily examined, or if he fails to
attend for the purpose of, or attending refuses to submit to, such
examination, ko cannot be lawfully imprisoned as guilty of con-
tempti.

Tbe words ‘“debt or liability ”* apply to the debt or liability to
recover or enforce which the action was brought, and upon which
the judgment has been recovered, and cousequently they inciude
only a debt or liability existing when the action was brought. As
u consequence, the words ‘‘any party,” in the beginniog of this
section, are vestrained by what follows to any party who obtaing
judgment for s pre-existing debt or liability. The judgment
against the present plaintiff being only for the costs of Keunrick’s
defending that action, caunot be said to be founded upon such
debt or liability, for the pleintiff was not indebted or liable to him
unti! that judgment was entered.

I am not now called upon to consider or decide whether a defen-
dant who, under the 104th section of the Con Stat. U. C. cap. 22,
obtains on a plea of set-off & verdict for a sum in excess of the
plaintiff's demand as proved against bim, is entitled to examine
the plaintiff. There would be Lieral difficulties4o overcoms in
giving to the 41st section above quoted such an interpretation,
though thero may be strong grouund for arguing that such a case
comes within its true spirit.

Ia wy opinior, thercfore, the plaintiff was arrested and jmpri-
soned unlawfully.

I am also of opinion that thig action i3 maintainable againat both
the dcfendants. It is admitted on the plendings that they applied
for and obtained this order, and caused and procured the plantiff
to be arrested upon it. The judge of the County Court bad no
jurisdiction or suthority to make an order for the examination of
the piaintiff, and consequently no aanthority to order his commit-
tal for disobedicnce to it, and neither order can afford protection
to the defendants for the imprisonment complained of.

Hacarry, J —I agree in holding that tho order for this exami-
nation, aud afterwards for the arrest of the plaintiff, were un-
lawful.

I think that thero must be judgment against defendants on the
demurrer before us.

The rule appears to me to be clearly laid down by Wilde, C. J.,
in Kinmng v. Buchanan (S C. B. 290), (the action was sgainst the
attorney). *‘where, by u special plea, like the ono ia question, he
admis and undertakes to justify his concurrence in it, we are of
opinion that ho can only make out his justification by showing o
legal authority under which he acted ; and, conscquently, that it
ix eesential to the defence in the present case that the order relied
upon should be a valid order.”

The same view is taken in the case cited of Murray v. Dyrane
(4 Ir. Com. Law Rep. 642), where the cases down to the period of
judgment (1835) arc reviewed. The ssmo case ro-appears in 81Ir.
Com Law Rep. 580, after trial upon the issucs.

I abstain from expressing any opirion on many poiots raised in
the argument, respecting the ultimate liability of the parties, con-
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fining myself to the decision of this demurrer, on which I am
satisficd tho plaintiff is entitled to judgment.
Morrisox, J., concurred.
Judgment for plaintiff on demurrer,

Ropixson v. Gorpox axp McKar.
Sule of goods=Statute of Frauds—Acceplance and veceipl.

Defendants, wholesale merchants, in Decamber, verbally ordered certain cloth
guods fruw the plaict}fl, a manufucturer, by xample, at a stipulated price per
yard, to be deli~ered by the 1t Apnl next. Thres cases were received by de
fendants, at diffetent times, before the 10th of March, and on that day thuy
wrots to the plaintiff tbat they would pot keep them execept at a less price,
becauo he had disregarded an alleged coudition of the bargaln, not to rell to
retatl tmerchants. The plaintifl in reply denled this condition, and refused to
lower the price; and on the 12th the defendants again wrote, that the goods
were in thelr hands subject to the plamtifi's order. On the 26th, hasing r»
wived the lust cass, defundaots wrote declining to take it in stock, *for other
reanons as well as those already montionwd,” and stating that the goods wwere
stored at the plaintiffs risk

Defendants sold part of the first two cases, whetber bufore or after the 26th of
March was not clear, and soon after, as they alleged, dircovered defects in
3un.my, und did oot open the other cases till the epd of Uctoder, about ton

ayn beforo the trial. The objections as to xelling to retafl dealers and as to
quality baving been left to the jury, they found for the plaintiff

Held, that thero was an acceptance and roceipt of tho goods by defendants,
withia the Statute of ¥rauds.

M T, 20 Vie)

Declaration for goods bargained and sold, goods sold and de-
livered, work and materials, and account stated.

Ples, as to R187 53, payment of that sum into court; as to the
residue, never indebted.

The plaintiff took the money out of court on the first plea, and
joined issue on the second. The trial took place at Berlip, in
November, 1863, before Hagarty, J.

The plaintiff proved a verbal order given by one of the defen-
dants, wholesale merchants in Toronto, for certain goods, of which
the plaintif was o manufacturer. The goods were sold by sample
at 75 cents per yard, and were to be forwarded by the plaintiff to
defeadants, The contract was made in tho end of December or
beginning of January next before the trial.  On the 11th of Feb.
raary, 1863, the defendants wrote to the plaintiff that it was time
for the plaintiff to be sending a portion of the two samples of
tweeds ordered. On the 10th of March, 1863, the defendants wrote
to the plaintitf the following Jetter:

« We have iuQoice of three eases of goods from you—last case
just in, but usopened. Ve bez to say that circumstances bave
comz under our kocwledge, viz, that at prices gold to us these
goods were to be exclusiveiy sold to wholesale houses. Such not
being the case, we beg to advise that we shall not take <hem into
account cxcept at 70 cents.  This will refer to all received.” To
which, on the 12th of March, the plaintff replied, ** that the goods
have been sent as per agreement; consequently there can be no
abatement on the price invoiced to you at.”

To this on the same day the defendants answered: ¢ Wo have
your faveur of this date. In reply we beg to state that goods
altuded to in ours of 10th instaot are here subject to your order.
We fully comprebend our position, and will abide the resuit.” On
the 26th of March, 1863, the defendants wrote to the plaintiff as
follows: ¢ Since writing you 12th instant, advising you that your
goods were held here sulject to your orders, we have received
another case, Which, for cther reasons as well as those already
mentioned, wo decline taking in the stock. They are stored at
sour espense, and in every other way at your risk. We think
Four better plan would be to do something with them In season.”

Tho only other letter put in evidence was dated 19th of October,
1863, this action having been commenced on the 23rd of Septem-
ber proceding. 1t was written te the plaintiff by the defeadant
Gordon, as follows: I learn that you were looking at your goods
on¢ day that 1 was sbscnt. T regret I was not in, as I could have
shewn you the Jot—DMr. Spence or Mr. McKay not knowing their
whereabouts.  Last epring, upon their imperfestions being pointed
out, and seme of them being returned, I stopped their aale, and
they are all here, except what has been paid into court. T advized
you 26th March. You did not choosc to reply. I yetbelieve had
youbeen awsre of their condition you would bave acted different'y.
Law in any case is unpleasant; and as a roanufacturer I can’t see
what you can gan by present course. There is not a merchent

in Upper Canada but will berr us out as to condemning them. I
would still say, best course to accept of mmount prid in and tako
the goods. 'Tis the first thing of the kind we ever had. T may
add that a number of the pieces arc short measure as well,”

It appeared that all the goods bargained for were delivered
beforo the 1st of April, 1863 The plaiutifi’s general manager
proved the bargain and delivery, and that be took samples to the
defendants when he sold the guods to them., He swore .t was no
condition of the sale that the plaintiff should not sell such goods
at such prices to retail merchants: that they (meaning the plain-
tiff) did not make a business of selling to retail houses, but did
ot promise not to do so. This order was given in the plintiff’s
cloth room at Galt—no one present but the witness and McKay,
one of the defendants. He bad shown defendants samples in
Toronto. McKay in Galt selected from pieces which heJooked at,
fifty pieces of one and 4fty pieces of another quality. He and
othier witnesses gavo evidence of their being properly manufactured
and saleable goods, but cheap—nade 1rom coarse wool.

It furtbier appeared that the defendants had actually sold 275%
sards of tho goods first received, but that they had not opened the
two last cases received until about ten days before the trial. And
on their part cvidence was gone into to show that when the plain-
tifi*s manager came to Toronto with patterns, to get orders, Mr.
Speace, who was in defendants’ employ, told him it would be an
objection to defendants ordering these goods if che plaintiff sold
such goods to retail merchants, avd the plaintifi’s manager said
there would be no cause of complaint on that head. Spence
understood him to say that if defendants gave an order the plain-
tiff weuld not sell to retail merchants.

A good deal of evidence to shew that the goods were not as good
as the patterns produced in Toronto, nor merchantable, was gone
into; and the plaintif gave additional evidence in reply on this
head. There was no proof that the plaintiff had sold to retail
dcallers. The amount paid into court was admitted to be 519 too
lttle,

It was ohjected, at the close of the plaintiff's case, that thero
was no contract in writing, rod that, so far from there being evi-
dence of acceptance of the goods, there was expres« evidence of
their being rejected. 'The learned judge overraled the objection,
and at the close of the plaintiff’s case told the jury that when per-
sons purchase goods to be delivered according to sample the
vendecs ars entitled to a reasonable time to examine them, and if
they do pot noswer the sample the vendees may refuse acceptance,
giving notice to the vendors; and he left to them to eny whether the
goods delivered answered the samples ornot.  He remarked on tho
fact that when the defendants in March gnve notico to the plaintiff,
it was not apparently from any defect in quality, hut on an alleged
breach of contract in selling such goods to retail dealers—nothing
being said of defects, and two cases, in fact, not baving beeo
opened at all until ten days before the trial: that vendors aro
entitled to know in a reasonable time on what grounds the goods
sent are objected to: that if there was nn inferiority in the goods
delivered to the sample, they might (if defendants wero bound by
their conduct to keep them) make some allowance.

The jury gave the plaintiff the full awount clairaed.

Read, Q. (.. obtsiued a rule nisi for o new trisl, or to reduce
the verdict to S19, or to $335, that being the price of the first
case of goods in question in this euit, less the sum paid into Court;
or to reduce the verdict to such sum asthe court might direct: the
verdict being contrary to law and evidence, and for misdirection,
because, except as to the goods sold by the defendants, thero
was no acceptance, and defendants refused to accept the same,
and therefore the plaintifi’s cause of action so far was not for
accepting, and for the goods not necepted the plaintiff could not
recover in this action : that the plaintiff did net prove a contract
within the Statute of Frauds, and within the statute 13 & 14 Vie.,
ch. 6L

Jokn Read shewed cause, and cited Scott v. The Eastern Coun-
ties R. W. Co, 12 M. & W. 33; ZLillywhue . Devercuz, 15 M. &
W. 291 Eliott v. Thomas, 3 M. & W. 176 Fragano~. Long. 4 B,
& C. 2193 Rokde w. Thiaites, 6 B. & C. 388; Morsc v. Chisholm
ctal ., TC P.131; Hunt v, Silk, 5 East 440,

Read, Q. C. contra, cited Kent v. Huskinewn, 3 B. & P.
233; Thompson v. Maceroni, 3 B. & C. 1; Howe v. Palmer, 3 B.
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& Al 821, 326; Tempestv. Futzgerald, 3 B. & AL 680 ; Atkinson v, l
Dell, 8 B. & C. 277 Astey v. Emery, § M. & S 262; Walker v.

Boulton, 3U C.0.8. 252 Norman v.° Philps. 14 M. & W. 277
Mucklow v. Mangles, 1 Taunt. 318; Bushell v. Wheeler, 16 Q. B.
442, Mereduh v. Magh, 2 E. & B. 364; Acraman v. Morrice, 8 C.
B 459; Smuh v Surman, 9 B. & C. 661; Bl v. Bament, 9M. &
W. 3G; Dealdey v. Parker, 2B. & C 37; Curiis~. Pugh, 10Q. B.
111; Wilkins v. Bromhead, 7 Scott N. R, 921.

Drarer, C. J., delivered the judgment of the court.

1o this case the original bargain was verbal, and was {or goods
of & value excoeding £10 sterling in amount, at a stipulated price
(75 cents per yard), and at the making of the bargain part of the
goods were not manufactured. All were to be delivered by the
1st of April, 1863. Before the 10th of March, 18b3, three cases
of these goods came (not all togetber) into defendants’ hands, and
on that day they wrote that they would not keep them except at
a less price, (70 cents per yard,) because the plaintiff had disre-
garded an alleged condition of the bargain. The plaintiff replied
in effect denying there was such a condition, and refusing to lower
the price. Oan the 12th of March deter dants writ- st the goods
alluded to in their former lotter are in their hands, subject to the
plaintif®s order.  And on the 26th of BMarch they writo stating
they bad received another case, which they declined taking in stock,
for other reasons as well as those already mentioned; and tbey
inform the plaintiff the goods sre stored at his risk. All the
goods agreed for were forwarded by the plaintiff within the time
stipulated.

At somo time the defendants sold part of the contents of the
first two cases, and soon after, as their witness Mr. Spence states,
they diacovered defects in the quality of the goods, and did not
open the other two cases until about ten days before tho trial.
They made no other communication to the plaintiff vatil the 19th
of Uctober, 1863, upwards of three weeks after this action was
brought.

It was notshewn when the defendants sold a part of these goods,
but by the laoguage of their letters of the 10th, 12th, and 26th of
March, they represent the goods to be in their hands as the plain-
tiff "8 goods, the last letter stating they were stored £t his risk.
Against this, however, Mr. Spence’s evidence 13, that the sale was
before the receipt of the last case, and within & veek or go of the
first “wo cases being opened; but he qualifies the statement by
adding, ¢ this is only conjecture.* 1t appears to us more reason-
able to rely on the defendants’ own repreaxentations up to the 26th
of Murch. 1In the letter of the 19th of Outober, one of the defen-
dants writes, « Last spring, upon their impe-fections being pointed
out. and some of thewm returned, 1 stopped the sale, and they are
all bere, except what has been paid into cour*:” ard this passage
confirms rather than weakens the conclusion that sales of part of
these goods were made by defendants after the 26th of March.

The two objections raised on the defence, 1st, as to selling to
retail dealers, aud Ind, as to the quality of the goods, which might
possibly have justified the defendants in repudiating the goods,
have been submitted to the jury, and their verdict must be taken
to negative both.

Under these circumstances. the question raised is whether the
contract is binding on the defendants under the Statute of Frauds,
winch enacts ¢ that no contract for thoe sale of auy goods, wares,
and merchandize, for the price of ten pounds sterling or upwards,
shail be allowed to be guod, except the buyer shall accept pari of
the goods so :old, and actually receive the same, or give something
i earnest to bind the bargain, or in part payment, or th» some
note or memoranduin in writing of the said bargain be made and
signed by the parties to be charged by such contract, or their
agents thereuato Jawfully autborised.”

We are of opivion the defendante, the bugers, did nceept part
of the goods so sold, and did actually receive the same.

We have vot felt it necessary to enter upon an exawmination of
the autborities cited by Mr. Read for the defeudants, because some
of them ars not in our view of the facts applicable—we allude to
those relative to goodx not in esse when the bargain was made;
and because there are later authorities, to which we shall make a
brief reference, in which the moro important cases cited aro

reviowed.,

If Morton v, Tebdert (15 Q. B. 428) had been entirely supported
by later authorities, it would be decisive of this cases It 1 thero
stated by Lord Campbell that, ** a8 part payment, however mnuto
the sum may be, is sufficient, so part delivery,” (and accoptance)
*‘ however minute the portion may be, is gufficient:” that such
delivery and acceptance is only & waiver of the note or memoran-
dum in writing, and that there may be an acceptar.e and receipt
within the meaning of the statute, without the buyer having ex-
nmined the goods or dono aunything to preclude him from contend-
ing that they do not correspond with tho contract.

In Hunt v, Hecht (8.Ex. 818), however, Martin, B., romarks
upon this: ‘‘Acceptance, to sstisfy the statute, must be something
more than a mere receipt; it means some act dono after tho vondeo
has exercised, or had tbe means of exercising, bis right of rejec-
tion.””  And he says that Morton v. Tidbett desides no more than
this, “that where tho purchaser of goods takes upon himself to
exercise a dominion over them, and deals with them in 8 manner
inconsistent with the right of property being in the vendor, that
is evidence to justify the jury in finding that the vendee has
accepted the goods, and actually received the same.” :

Lord Campbell’s judgment is again observed upon in Coombds v.
The Bristol and Exeter Railway Co. (3 H. & N. 510), the deter-
mination of Mortgn v. Tebbett being approved, though afterwards,
in Custle v. Sworder (6 1. & N. 828), during the argumest in the
Exchequer Chamber, Cockburn, C. J., £ays, ¢ It must not be
sgsumed that I assent to the decision in Morton v. Tedbett.”” Within
a few days after Castle v. Sworder was decided in tho Exchequer
Chamber, Blackburn, J., delivered the judgment of the Court of
Queen’s Bench in Cusack v. Robinson (1 B. & C. 299), sud he
quotes tho following passage from Morton v Tibbett with approval:
¢t The acceptance is to be something which is to precede, or at any
rate to bo contemporaneous with, the actual receipt of the goods,
aud ie not to be a subsequent act after the goods have beea actu-
ally received, weighed, measured, or examined.” Whick is pot
altogether in accordance with the observation of Crompton, J., in
Castle v. Sworder (p. 832), ** Perbaps the trae rule is, that there
can be nec acceptauco while the purchaser continues at liberty fo
reject the goods 83 not being according to sample or contract.”

There i, however, no inconsistency between the decisions in
Castle v. Sworder and Cusack v. Robinson; and the whole current
of unshaken authority in our opinion warrants us in holding that
the defendants’ conduct, in selling part of the goods purchased by
them under one entire contract, after the receipt of the greater
part, and not improbably of the whole of such goods, was an act
of acceptance sufficient to make the contract a binding contract,
though made originally without any note or memorandum in wri-
ting. We are fortified in this conclusion by the verdict, which, as
the case was left to the jury, involves a finding cither that thero
was no condition in the contract as to sales to retail dealers, or if
such condiiivn that it was not brokenm; and that the poods
delivered corresponded with the sample, or that the defendants, by
unreasonable delay iu giving the plaintiff notico of this objection,
waived it.

We have pot overlooked the case of Nicholson v. Bower (1 E. &
E 172), but it does not appear to us to affect our conclusion. We
refer also to Meredith v. Jegh (2 E. & B. 364) and to Currie v.
Anderson (€ Jur. N. 3. 442), in whick Crompton, J., observes, * [
must #ay, to day, I think tho case of Morton v. Tibbett i3 moro
satisfactory than I ever thought it before:™ and to the remarks of
Erle, J., in Larker v. Wallis (5 E. & B. 21).

Rulo discharged.

COMMON PLEAS.

(Reported by E. C. Joxts, Fsq , Barruterat-Law, Reporier to the Court.)

In »e Tur TRUSTRES 0P T WEsTON GRrRauMAR Scroon a¥p Tuz
CorroraTioN or TR Uxited CotrsTiES O¥ YORK AND PEXL.
School trustees--County councl—0Om. Sat. U.C, ck. 63
Ield. that a eounty council §5 nat hound under Con Stat. U. C, ch. &3, to ralsa s
sutn of Money upon the application of grammar rchool trustees for the purposes
eonnected with tho grammar schovl. bat that the statute is permissivo aot

obilgatory
(T.T, Vic.]
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HMoore moved for a mandamus to compel the corporation of the
united countits of York and Peel to colleet $3,081 78, a portion of
the expense of erecting the grammar achool-house, &c., for the
grammar school at Weston; the trustecs of the grammar school
having applied to them for that purpose on the 22nd Juno last.

He referred to Con. Stat. U. C, cap. 63, secs. 16, 17, 20, 21,
22, 28, 24, and 25, and sub-sections of the latter sec. from 1 to 6
inclugive, and also to cap. 64, secs. 222 and 2.4, gs shewing that
the corporation were bound to raise thoe money on the application
of the trustees.

He also referred to Tapping oo Mandamaus, p. 80, where {tis
stated it is a general rale that whenever an act of parliament gives
power to, or imposes an obligation on, a particular person to do
some particular act or duty, and provides no specific legal remedy
on non-performance, the Court of Queen’s Bench will, in order to
prevent & failure of justice, grant ex debito justitie 8 mandamus to
command the doing of such act or duty.

Ricnarps, C.J.—Con.Stat,U.C. ¢ 63, 8.16, epacts that the muui-
cipal council of each county, towaship, city, town, and incorporated
village, may from time to time levy and colleot by assessment such
sums as it judges expedient to purchaso the sites, to rent, build,
and repair all grammar school-houses acd their appendages, and
for providing the salary of teachers, &c, and all sums so collected
shall be paid over to the treasurer of the couuty grammar schicol
for which the assessment is made; sec 17 merely provides that
the county council may establish additional grammar schools
within their municipsality and appoint trustees accordiog to the
20th gection ; sec. 20 provides for the sppointment of a board of
trustees for each granmar school by the county council; sec. 21
atates that two members of the bonrd shall retire anpually; sec.
22 authorises the council to i}l up any occasicasl vacaney in the
board ; sec. 23 directs the council to name two trustees on tho 1st
of January in each year, to fill the vacancics caused by the annual
retirement of the two members; sec. 24 constitates the trustees
of ench grammar school a corporation; sec. 25 declares their duties
—sob-sec. 1, to uppoint & chairman, secretary, treasurer, &c.;
sub-sec. 2, to take charge of the county grammar school for which
they are appointed, and the buildings and lands sppertaining there-
to; sub-sec. 3, to appoint and remove the master and other
teachers, and to fix theirsalaries, &¢. ; sub-sec. 4, to uppoint such
other officers and servants as they may deem expediert, and fix
their remuneration; sub-sec 5, todo whatever they deem expedient
with regard to erecting, repairing, warming, furnishing, and keep-
ing in order the buildings of such school and their appendages,
lands, &c., and enclosures belonging thereto, and to apply (if
necessary) for the requisite sums to be raised by municipal
autbority for such purposes. The other sub-sections are not ma-
terial.  The sections in the Municipal Act merely refer to the
authority of the municipalities to pass by-laws to raise money to
pay their debts.  Now contrast the laoguage used in the tGiram-
mar School Act with that used in the Common School Act, on
which latter aci, section 27 of Consol. Stats., cap. 64, writs of
mandamus have frequently been issued. Duties of trustees, sub-
sec. 12, to apply to the townehip council at or beforo its meeting
in August, or to ecmploy their own lawful authority as they may
judge expedicent for the lesying and collecting by rate according
to the valuation of taxable property * * ¥ all sums for the support
of their schools * * * orfor any other school purposes authorised
by the act to bo collected from tho frecholders and bouseholders
of such section.

Then sec. 34, under the head of Daties of Township Councils:

For the purchase of a school site, the erection % % % ofa
school house * % * the salary of the teacher, each township
counci! shall Jevy by assessment on the taxable property in any
school section, such sum 23 may be required by the trustces of
such school section, in accordance with the desire of the majority
of the frecholders and houscholders expressed at s pablic meeting
called for that purpose.

Under the Common School Act the trustees of a school scction
have power to app'y to the township council to raise the money
they require, but the 34th scction is the one which declaves that
the couacil shall levy It docs vot, like the 16th section of the
Grammar School Act, say that certain municipalities may from
time to time levy and coliect, bul it is obligatory, skall collect.

Theo which of the municipalities under tho Grammar gchool Act
aro to Jevy and collect the amount —the township in which the
grammar school is situate, or the county municipelity? Each of
the municipalities has tho power if it be compulsory who is to say
which municipality shall raise this sum of $3,000 odd dollars. If
the board of grammar schools for the particular locality where the

xpense has been incurred, then the county council, as a general
rule, would, I apprehend, always be compelled to pay.

The scction in Tapping referring to parties having the power
by act of parlicment to do an act, being compeiled to do so by
mandamus, can never apply to & caso where o munigipality has
the power given to it tc raise such sums as it judges expedient.
1f 1t judges it expedient not to raise the sum applied for, it surely
must bo ncting within the law, snd cannot be compeiled todo what
is now sought for on this application. We are all of opinion that
the county council are not bound to raise this money, and that
cossequently no mandamus can go to comnpel them.

Per cur.—Mandamus refused.

In Re Grass axp Seamiu.= anp Tk How. Jonx A. MacpoNarp,
ONE, &c.
Altorney—Cnsts of sale under mortgage.

Held, that an attorney may bo ordered to return moneys which he has retained
beyond the amount of his bill as taxed to the purson at whose Instancs the
axation bas takea place under the statute, (Cousol £tats, of U €, ch. 35}
though such person be a third party who s liable to pay and has paid tho bil
to the attorney or priccipal party entitied theroto.

Semble, par Hichords, 0 J , an application to set astde a judge's order sbould be
made within a reasonable time atter ths issulng of the order. X

{T. T., 27 Vic.]

In Trinity Term last Venkoughnet obtaived & rule mis: to set
aside tho order of the Honourable the late Chief Justice of Upper
Canada, dated the Gth of July, 1863, or so much thereof as the
court might think fif, or ilte ground that the taxstion on which the
order was made having been o taxation betweon third parties under
the third parties’ clauses of the Attorneys Aot, Consol. Stats. of U.
C., cap. 35, there was no power to order the costs of the taxation to
be paid by the said John A. Macdouald to the said W. & D. Glass,
thero being no privity between them, and the statute pot providing
for the same. And on the ground that the order irregularly calls
on the Trust and Loan Compuny of Upper Canade and the said
John A. Macdonald to pey over to the said Messrs, Glass the sum
of monoy therein named as the sum deducted from the said
Macdonald's bill under the order of taxation thercof, shero being
no power to order the said Trust and Loan Company to pay over,
as not being parties to the taxation, and not being subject to the
summary jarisdiction of the judge, and thera being also no power
to order the paying over thLo said sum of mouey to the said Messrs.
Glass, thoy having only a right to tax tho said bills, and being left
to their remedy against tho said Trust and Loan Company for the
said amount.

The order of the late Chief Justice was “ated the 6th of July,
1863, and was to the following effect: He ordered the said John
A. Macdonald and the Trust and Loan Company of Upper Canada,
or ¢ither of them, forthwith to pay over to Messrs. W. & D. Glass,
the sum of nineteen pounds, nine sbillings aud nine pence, being
the amount deducted from the said Macdonsld’s bills under the
order of taxation thercof of the Honourable Mr. Justice Hagarty,
dated the ninth day of May last, the same having been retained
by the Trust and Losn Compruy out of moneys in their hands
belonging to the said Messrs. W, & D. Glass, and now due and
owing t tho said Messrs. W. & D. Glass. He further ordered the
soid Honourable John A. Macdonsld to pay all costs incurred by
the said Mesars. W. & D. Glass in obtaining said order for taxation,
and incurred in and by said taxation and in the course thereof,
and of that application.

The above order was entitled in the matter of the Honourable
Jobn A. Macdonald, Gentleman, one, &c.

The order of Mr Justice Hagarty was dated the 9th of May,
1868, and wns entitled the same as the order of the Chief Justice
McLean, and was to tho effect that he ordered that the snid
Honourable John A Macdonald’s bill of costs, incurred in selling
the lands under the power of sale, and in the causes and matters
mentioned in the papers filed on said application arising from
mortgage given by D. Glaes to the Trust and Loan Company, be
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referred to tho master to be taxed as between attorney or solicitor
and client, and as on n taxation between smid attorney and his
clients tho said company. The said attorneys’ nmended bills then
productd to be those referroed in lou of thoso formerly given.

Ix Re Serixosa.

Vankouginet obtained a rulo aisi in Trinity Term last to set
aside 80 much of an order made by Rickards, C. J, dated 26th
May, 1868, as dircoted that the said John A. Macdonald shouid
refund to Daniel Springer, his attorney or agent, what should
appear on the taxation of tho said Msacdonald’s bill of costs to
have been over-paid, and so much of said order as directed the
master to pay the costs of tha said reference, zod to certify what
upon said reference should bo found duo to or from cither party
in respect of tho bills so referred, and the costs of such reference
should bs paid according to the event of such taxation, and to
rescind 8o much of the master's allocatur under the reference as
certifies the cost of such referonco ¢ that there is due from the
eaid Macdonald to tho said Springer the sum of £13 6s3,” or so
much thereof as the court sees fit, ou the ground that the taxation
being one under the third parties clauses of the Attorneys' Act,
ch. 85, of Consol. Stats. of U. C., the judge had no power to order
the said attoruey to refer, there being no privity betweer hun and
the snid Springer, said Springer being Lierely untitled to tax the
ssid bills, and being left to his remedy »gainst the mortgagees for
anything overpaid, and olso on the ground that the »aid attorney
is not liable to Springer for costs of said referencc under the said
act; there being no privity between them.

The order of Richards, C. J.. making the reference, is dated
26th May, 1863, and is to the offect that he orde-ed that the bill
of costs in the causes and matters delivered by the <aid the Hoa-
ourable Johu A. Macdonald to Daniel Springer be referred to the
master to be taxed, and that the said Macdonald should give credit
for all sums of moncy by him received from or on account of the
said Springer ; sod he further ordered Macdonald to refund to
Springer, his attorney or ageat, what, if any, might appearon such
taxation to have been overpaid, and he further ordered the master
to tax tho ¢osts of the reference and certify what, upon such refer-
ence, shall be found due to or from either party in respect of such
bill and demand, and the costs of such reference to be paid accord-
ing to tho event of such taxation pursuant to the statute.

W. I. Burns sud Robt. 4. Harrwson showed cause.

Ricuanps, C. J —In this case and on a similar motion made
I Re Glass and the Hon. John A. Macdonald, we shall be obliged
to discharge the rule, inasmuch as the materials on which the
judges’ orders moved sgainst were obtained, are not before us.
The order in this case was made before the end of Easter Term,
and was not moved ngainct until the sixth day of Trinity Term.
I do not find any decided cases that the motion istoo inte; yet the
general rule is, that a motion to rescind a judge's order must be
made within o reasonable titme, and certainly before the end of
the pext term aftor tho order is msde. Though not deciding
against the motion on that ground, I am by no means certain the
application is not too late, and werely mention the matter that
it may not be uoderstood that wo decide the application to bo in
tine. .

On tbo main question, bowever, we have no doubt that an attor-
ney may be ordered to return moneys which he has retainod
beyond the amount of his bill as taxed to the person st whose
instance the taxation has taken place under the statute, though
such person be a third party who is liable to pay and bas paid
the bill to the nttorney or priccipal party entitied thereto.

In Re Baker, 8 L. T. Rep, N. 8. 666, is an express authority
that where the state of facts is such that as between the mortgageo
and his solicitor, the bill though paid may be taxed, the excess
beyond the amount taxed may be ordered to be re-paid to the
mortgagor by the solicitor whea tbe application to tax has been
madoe by bim. But whero the mortgagee has paid bis solicitor
under such circumstances as would preclude him from having the
il taxed, then whatever amount the mortgageo bas received
begond the taxuble sum, there the order may go to direct the
mortgagee to refund if he is before the court. The facts before
the judge in Chambers no doubt warranted fully the order to pay
over by the attorney who now sceks to sct them aside.

It is probable the parties having heard our view of tho statute
will have obtained the object of the motions.
Rule discbarged in both cases with costs.
DPer cur.—Rules discharged.

SxiTHE v. ROBLIN ET AL.
Promissory nole—Appearance— Defence—Latches.

One of sevoral defendants served with a summons inatrncts an attorney to dafend
b «uit, wha ehters an appearance, but uo notice i taken of it by the plaintsl's
attorney, becauso the attorney defunding for tha other defondants bas eutored
and led an appearadco and pleaded for all.

The defendants’ attorney having ascertalned tho error notified theplatntiffaattor
ney that he had a defencs, but took ue measures to set asido his procecdings.

Upou motlon to ret asido the verdict,

Held, that the dofendant having neglected to set astde tho proceadings, knowing
the plaintiff was gelng on, and hixs afiidavits ot showing sabstantial merits of
defence, a now trial was refused. [®.T., % Vie.)
This was sn action on o promissory note made by D. Kablin,

endorsed by D. Roblin and J. Coamberlnin, for 3887 25, due on

the 8th of November, 1862, at the Bank of Upper Cavada, in

Kingston. The writ was sued out on the 12th of November, 1862,

and s8N the defendants were served before tho 21st of the same

month  That in due time appesrance was entered for all the de-
fendants by Peter O’Reily, one, &c., of Kingston; upon whom
all the subsequent papers were served, aud who appenred for

Chamberlain witbout his authority and ploaded that he bad no

notice of the non-payment of the note.

The defendant Chamberlain, on the 1st of November, retained
Mr. Wilkinson to appear and defead for him, and on the 26th he
caused an appesrance to be entered for him, in the office of the
Crown at Cornwall, from which the writ had issued

The plaintifi’s attorney took no notice of the appearance for
the defendant Chamberlain, which Mr. Wilkinson had eotered,
but proceeded, and in the end of December scrved notice of trial
on O'Reilly for all the defendants for the assizes at Toronto, for
the 8th of January last.

On the 31st of December it came to the knowledge of Mr. Wilkinson,
by information from O'Reilly, that ke, O'Reilly, hiad through mis-
take entered an appearance for Chamberlain, and that notice of
trinl had been served on him; and he then wrote to Messrs.
Macdonald & McLellan. planufi’s attorneys, telling them of the mis-
take of O'Reilly, and that hebad appeared for Chamberlain in due
course ; that Chamberlrin had a gaod defence, that if they persis-
ted in going to trial without giving him ao opportunity of defend-
ing, be should be obliged to move to set aside any verdict they
might obtain. He further stated that bo should insist upon being
placed in n position to plead and prepare for trial, as he had sev-
eral witnesses to establish his defence. That he heard notbing
further, until, in March, the defendant told him there was an
execution ngainst his goods nnd chattels on o judgment in this
action. The defendant Chomberlain in his affidavit stated that
he had retained Mr. Wilkinson, not O'Reilly; that he had heard
nothing of the matter from the time of his retaining his attorney
till about the 10th of March, when the exccution issued was then
in tho sheriff®s hands. That his defence was, that he never had
received any notice of the non-payment of the note.

Mr. Jones, a clerk of Mr. Wilkinson, stated in his affidavit
that Chamberlnin resides in North Frederickshurgh, about three
miles north of Napanee, which ia his post.office. That Freder-
icksburgh post-office is in the township of South Fredericksburgh,
about twenty miles from Napaunee.

For tho plartiff —Whilman R. Smith, iu his affidavit, stated
that he was present when Chamberlrin endorsed the pote  That
Chamberlain at the time told him that he lived in Fredericksbargh,
and that was his address. That attached to his affidavit is a true
copy of the protest, which shows that the notice of dishonourand
protest was addressed, *¢John Chamberlain, Fredericksburgh.’

Qo this showing, a rulo was granted last term calling upon the
plantiff to shew cause why the proceedings from the servico of the
writ ns against this defendant should not be set aside with costs,
or set aside on payment of costs by Chamberlain, or why a new
trial should not be granted without costs or oo payment of costs,
on the grounds above appearing, and that Chamberlain has s good
defence to tho action.
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Joun Wirson, J —The defendant sceks relief on the ground:

of irregularity and on the ground of having a good defence on the
merits.  Mr. Wilkinson knew of the circuinstances on the 31st of
December, and should without any delay have taken steps to set
aside any proceedings which were wrong. He did nothing, did
not oven watch whether the plaintiff entered his record for trial
pursuant to his notice. The plaintif had a right to procee , for

Browa and Street, a8 their reason for not ropairing that part of
the road, allege thoy are not undor auy legal hiability to do 8o, and
that they iutend to abandou it.

In the second aflidavit of Jamos, ho swoars, that in tho year
1850, when he was reevo of tho village of Thorold, certain persons
applicd to the curporation of that village to unite with them and
form a joint-stock company for the purpose of building the said

e fuund sn appenrance entered for all the defendants, and tue  macndamised and plank road ; that the leading motive to induco
riere suggestion of a mistalie was nothing to him without the jn-  tho said corporation of the village of Thorold 30 to unite and form

terventivn of the court.

aove on this ground.
Then as to his haviug a defence on the merits, It is admitted

the defeudant lived in Fredericksburgh, Mr, Wilkinson’s clerk says

The defendant, we think, is too lawe to

his residence is in North Fredericksburgh, bis P, 0. Napanee, but I

Whilwan Smuth swears the defendant told him that his residence
and address wero Fredericksburgh, and there the notico was
addressed. We think bhis defence is more than doubtful on these
grounds; besides, if he bad a guod defence, hie was buuad promptly
to sct it up, which he has not done.

The rule will thereforo be discharged with costs.

Ler cur.—Rule discharged.

Tue Qeeey v. BRowN AND STREET.

Joint-stock company— Road of—Not public roads or highways—Duly of company
to repair—22 Ve, ch. 54, sec. 336.

B. & S. baving become the purchasers of the 8t. C T & S. B. Road Co’s Road. at
3 sale ordered by the Court of Chancery, under 22 Vic, ch 43, originally owned
by that company. neglected and refused to keep that portion of raid road lying
within the limits of the corporation of the village of T. in repair, on the ground
tlat such portion of said road was not owned by them, but was established under
the Joint Stock Company’s Road Act, and vested in the corporation of said vil-
:as:o by 2‘;! Vie., ch. b3, soc. 336, which corporation, by sec. 337, are bound to keep

t in repafe.
Ox;'cxz;)uon for a mandamus requiring B. & S.to repair sald por.lon of 8aid road,

That roads of joint-stock companies aro vot public roads or highways within the
meaning of 22 Vic . ch. 54, sec. 336, and that the portion §n question of said road
was 10t vested in the corporation of tho said village, but belonged to B & 8., the
successors of the origlual jolut stock company,and that B. & S.are therefore
bound to keep it in repajr.

But 23 the caso of 12 A & E. 427, Is against the granting a mandamus §n sucb a
case as this, it {s refused, tho parties belng left to thelr remedy by tndictment if
said road be not repaired.

In last Easter Term, Freeman, Q.C., ou filing the affidavits of
William James and Samucl Black Freeman, and the papers attached
thereto, obtained a rule calling upon John Brown and Thomas C.
Street to shew cause why a writ of mandamus should not issuc
directed to them, and requiring them to repair that part of the
road constructed and formerly owned by the St. Catharines. Thorold
and Suspension Bridge stoaa Company, which lies withio the cor-
poration of the village of Thor.)d, which rond is now owned and
possessed by the said John Brown and Thomas C. Street.

The first affidavit of Jumes shewed, that on the 18th day of
March, 1851, a company had been formed at St. Catharines called
“The St. Catharines, Thorold and Suspension Bridge Road Co.,”
under the provisions of the act to authorise the formation of joint-
stock companiey, for the construction of a macadamised and plank
road from the Niagara Falls Suspension Bridge, in the township
of Stamford, by the way of the village of Thorold, to the town of
St. Catbarines, in the township of Grantham.

He swore io that affidasit that the road was, by the assistance
and permission of the corporation of the village of Thorold, con-
structed and finished from the Niagara Falls Suspension Bridge to
the town of St. Catharines, so as (o pass, and did pass through
the village of Thorold, and toll-bars were placed thereon, and tolls
taken on said road by the company. That on or about the 12th
of March, 1862, the road bad been sold by an order in Chancery,
and that Brown and Streot had become the purchasers. and took
possession of it, acd since the sale bad taken tolls thereon at the
toll-bars upon it. That a portien of the read lying within the
lints of the corporation of the village of Thorold, wus greatly out
of repair, and was dangerous to the travelling community, and had
been in o bad state of repair for several months then past 3 that
the said Brown and Streer had not repaired that part of the road,
althougl they hal maivtained aud repiured the other parts of the
tuad lying out of the limits of the viliage of Thorold ; and that

said company was, that tho road should pass through said village,
and that tho part of said road so runving through said village
should be kept in repair by the company.

That at a public meeting called for the purpose of considering
the proposition, at which he 88 reeve presided, it was adzecated
by the parties coacerncd, that great benefit would resuit to the
said village by baving the road kept in repair by the company.

That on condition fhat the road should pass through the village
and should be kept in repair by the company, the meeting passed
a resclution, that the corporation of the village of Thorold should
unite with and assist in forming said company, and take stock
therein, which was done accordingly, to the amount of £750.
¢ That the council empowered the reeve to take stock in the com-
pany only on the foregoing conditions.” That the corporation about
the year 1853, aided the company to raise a further sum of money
on the credit of the village of Thorold, to finish the road and extend
its nperations, with the understanding fully expressed, that tho
principle on which said corporsation united in formng said company
shonid be fully carried out, namely, the keeping that part of said
rcad passing through the village in repair.

That the road had been completed, toll-bars erected thereon, and
tolls taken. ‘That in the year 1855 or 1854, a toll-bar had been
crected by the company within the limits of the corporation of the
village, and tolls taker thereat. A copy of the bill filed in Chan-
cery in the proceedings in the suit in which the road was sold was
put in, and it is not denied that Brown and Street nold the road,
a3 the parchasers thercof at the sale, under the decree made in
this suit in Chancery.

In Trinity Term, in shewing causo against the rule, Browa filed
his affidavit denying that the leading motive to induce the corpora-
tion of Thorold to unite with the company was as is stated by
Juwmes, denying that it was advocated at the public meeting
mentioned by James that the road should be kept in repair by the
company.

Denring that the resolution was passed by the corporation to take
stock n the said road on condition that the said road should pass
through the village of Thorold, and should be kept in repair by the
company.

Devying that the council cmpowered the reeve of tho village to
take stock mn the company on the conditions mentioned in the
effidavit of James.

Denying that the corporation of Thorold sided the company as
mentioned in the affidavit of James upon the understanding ex-
pressed or otherwise, that the principle on which the corporation
upited in forming the company, nawmely, the keeping that part of
tho road passing through said village in repair, should be carried
out. .
Denying that a toll-bar had ever been erected witbin the corpor-
ation of the village of Thorold.

Denying that when the corporation of Thorold nssisted the
company. as mentioned by James, in raiving money, there was
apy such understanding as is mentioned by him.

Asserting that 1o secure the Joan a mortgage was given on the
road to the corporition of Thorold.

Asserting that in or about the year 1856, a toll-bar was erected,
not within the corporation, but ou the corporation line, where it
remained & few months, and was removed; that the present
corporation limits now exteoded over the placo where the toll bar
was crected, but the extension of the limits took place sinee the
removal of the toll-bar.

I'bat the corporation of Thorold for years past, and until lately.
kept that portion of the road within its limits in repair, and
assnraed and exercised control of such portion of the road.

That in the yexar 1859 a fivod of water, caused by the breaking
of a lock-gate of the Welland Canal, extensively damaged a portion
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of the road, within the village, including a brudge forming part of
the road ; that without requesting or reguiring the company to
repuir or mnke good the damnge, the corporation proceeded to
repair and did repuir the damage, and renew the road and bridge
witbuut makiog any claim upon the company for such repairs;
aud afterwards the corporaticn made o cloim against tho goverment
fur compensation for the damages, and was pawd for such damages
$700, no part of which has beea offered to or asked for, or expected
by the company. That the corporation gnve permission to a gas
company to lay down gas pipes along a portion of said road in the
village of Thorold several years ago.

The first resolution passed at the public meeting of the inhabitants
of the village of Thareld, on the 23rd of March, 1850, was that the
meeting cousider that the corporation of the nillage should hecome
a subscriber to the capital stock of the smd company then about
to be formed.

The second was, that the amount of stock to be taken by the
cnrporation be £1000, payable, except the first six per cent, by
five years’ debentures of the corpovation, semi-annually, and that
the only condition to bo apnexed to the subscription be, that the
said road shall pass through the sillage of Thorold, and shall be
macadamised through the said village by the turnpike compauny.

The resolution passed by the inhabitants of the village of Thorold,
at a public meeting held on the 30th of April, 1850, was, that the
line of road surveyed and laid down by Geo. Keefer, Esq., and
approved of by him, bo the line adopted by this meeting, and
William Jrmes, Egq, town reeve, be instructed to pay the three
per ceat. forthwith on stock taken up, and that the directors
guarantee an equal proportivu of work done of sad line above
mentioned.

Oa the 16th of Mareh, 1850, the corporation of the village of
Thorald met, and resolved that the two resolutions adopted at a
public meeting of the frecholders and hoyscholders of the o3%d
7illage on the 23rd irstant, in reference to the proposed macndam-
ised and plank road, leading from tho Suspension Bridge through
Thorold to St. Catharines and Port Dalhousie, bo adepted by the
council and that the council do hereby authorise the reeve to
subscribe for stock in said road on behalf of this municipality to
the amount of £1000, and that said resolution be entered on the
minutes of the council.

2udly. That the reeve be instructed to examine the list of stock-
holders, and if there is a ground for him to believe tbat there is a
sufficient amount of stock subscribed for by responsible individuals,
then he is to take up stock to the amount of £10U0 on behsif of
this corporation, but if the list of subscribers is not satisfactory
be is to withhold his signature.

The two resolutions of the public meeting just referred to are
those just above mentioned of the 23rd of March.

At 2 meeting of the corporation of the village of Thorold, held
on the 1st of May, 1850, the following resolutions were passed :

1st That the resolution respecting tho contemplated plank road
leadiog fromethe Falls through Thorold, passed last evening, (30th
of April,) by ths inkabitants of thns village, be adopted and entered
upon the minutes of this council.

2nd. That the directors be also required on the payment of the
8ix per cent, to guarantee that a proportionate sum be lad out
on the road through this village (as adopted by said directors) as
will be Jaid out on other sections this season.

The resolution of the weeting referred to is that of the 30th of
April, above written,

The following resolution of the corporation of the village of
Thorold was passed 30th July, 1852

« That whereas the dircotors of the St. Catharines and Falls
Suspension Bridge Roal Company have made application to this
corporation 1o loan them the sum of £2000 in debentures, upon
the security of & mortgage of the road for the purpose of enabling
thew to complete the same forthwith, and as this councit is anxious
to bave the «aid road complueteld without delay, thereeveis hereby
authoriced to euter into an agreement with the said directors with
the view of carryiug out said object, andin the event of the request
hewng effected this council agree to pass a by-law authonsing the
isswing of dehentures fur the abuve amount, payable in from one
to Lwenty years, with interest payable scmi-anpually.”

The following resolution of the corporation of Thorold was passed
on the 2nd of August, 1852

“ Mmut+ —An agreement to loan £2000 to tho St. Catharines
and Supensinn Rridge Road Company, on ¢ertain conditions therein
specified, was signed by the recvo and presudent of the snid com-
pany  Resolved that the cleck be and is hereby authonised to
sign tho necessary notice, and to publish in the St. Cathsrines
o urnal a proposed by-law for the purpose of ramsing the sum of
L£2¢ 00, and lending tho samo to the St. Catharines and Suspension
Bringe Road Compnny, the same to be taken into consideration on
the 5th November, next."”

T1e following resolution of the corporation of the willage of
Therold was passed on the 15th November, 18562

« That notice was given in the St. Catharines Journal, one of
the nearest papers printed in this municipality, that a by-law
would ho taken intu consideration on the 156th day of November,
1852, for tho issue of deventures to the amount of £2000, for the
purpose of losning the same to the St Catharines, Thorold, and
Suspension Bridge Road Company on certain conditions, and as
that period bas now arrived, it 18 heroby resolved that said by-law
be now iutroduced and read a first time, and read accordingly.”

It was read a first, second, and third time, and passed: and it
was further resolved, ** that whereas tho council bad passed a
by-law to issue dcbentures to the amount of £2000 as a loan to the
St. Catharines, Thorold, and Supension Bridge Road Company on
certain conditions, it wnsresolved that the reove of the municipality
should hold tho said debentures from the aforesaid company until
all the obligations on thie part of the aforesaid compuny should
have been complied with to the satisfaction of the council.”

‘These resolutions have been put in to shew that Mr. James was
mistaken in what he says about the subscription to the stuck and
the further loan in aid of the compsny.

R. A. Harrison shewed cause to the rule, and cited the statutes
referred to in the judgment of the court.

Freeman, Q.C., supported the rule, referring to the cnse of The
King v. Kerrison, 3 M & 8. 626; Hartnell v. Ryde Commussioners,
11 Weekly Reporter, 963.

Jonx WiLsox, J.—This road company was formed uunder the
provisions of the 12th Vic., cap. 84, which with other acts was
consolidated by 16 Vic., cap. 190, and again consolidated, and the
company continued by 22 Vic., cap. 49, and the read was purchased
by Drown and Street at a sale under legal process uader 22
Vic, cap. 43. They took it under this statute with all the rights,
and subject to all the duties and obligations which tha law gave or
imposed with reference to this road company. The ficst and ma-
terial question is, to whom does that portion of the v ad belong
which passes through the limits of the village of Tho.uld. The
corporation of Thorold say it belongs to Messrs. Brown and Street,
and it is their duty to repair it; Brown aud Streei say that it is
vested in that corporation by 22 Vic., cap. 54, sec. 336, which
corresfonds with the 822 sec. of 22 Vic, cap. 49, A. D. 1858,
and by the sec. 337 of 22 Vic, cap. 64, it is bound to keep it
in repair.

The second question, whose duty is it to keep in repair this
portion of the road, arises out of the first oue, and the duty to
repair has given rise to the motion bLefore us. We are asked to
grant & mandamus directed to Brown and Street, requiring them
to repair this part of the road, because it i3 their duty to repairat.

The affidavits, on which this motion is granted, set up the duty
of Brown and Street to repair as arising from certain conditions
which the company, that formed the road, undertook to perform,
the keeping in repair this portion of the road being one of them.
This is met by affdavits and resolutions showing that such conw
ditions, to the extent contended for, had never in factexisted, and
had the nuestion turned on what was made, or (et on the shewing
of theee parties as matters of fact, we should have felt no difficuity
in discharging this rulo  But as the matter is put before ue, we
cannot avoid the questien broadly prescunted to us: in whom is
that portion ¢f the road vested by law? In sec. 336 of the 22
Vic, cap. 54, it1~1aid down that ¢ every public road, street, bridpe,
or other highway in acity, township, town, or iucorporated village
shall be vestel in the municipality ' And by the following see.,
«every such road, street. bridge, aud highway chall be kept in
ropair by the corporation.” If there was nothing found to control
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thia language it is comprebenszive enough to bear the construction
put upon it by Brown and Street. But is it a public road or other
highway within the meaning of theso sections? If so, it is to be
fearcd that no joint-stock road company could have existence, for
they will generally bo found to be in some oity, town, village, or
township in tho province.

The company whose rights Brown and Street havo acquired, was
formed under the provisions of the 12 Vie., cap. 84, consohidated
by the 18 Vis,, cap 190. By the 20th seo. of this act, the road
was vested in the company and their successors. By the 2%«ad seo.,
municipalities through wiich the road passed might aco nre stock
in the company, and this municipahty of Thorold did acquire stock
thercin.  Aad by the 25th seo. this company had authority to scil
therr road to any municipality through which tho road paseed, and
guch municipality had the right to purchase such road. The itth
Vie., cap. 190, and the 22 Vie., cap. 49, continued the existiog
road companies subject to its provisions. By ths act companies
may scll to any mumcipal council through which any such road
passet, and the mameipal suthorities may purchase the stock or
any part of the road belonging to such company at the value that
may be agreed on, and the municipality may hold the same for the
use and benefit of such locahity, and shall after suck purchase
stand in the place and stead of tho company, &ec.

But what need is there of these provisions, if tho legisiature
inteaded to vest the roads of joint-stock companiesin the respective
municipalities through which they passed ?

The court of Queen’s Bench in the case of the Port Whitdy and
Lakex Scugog, Stmcoe and Huron Road Company v. The Corporation
of the Town of Whuby, held, that the corporation was bound to
keep a road in repair which ran through the town, which was part
of a macadamised road made by the government and sold to the
plaintiffs. But tho attention of tho court in that case was not
drawn to the faot, that at the time the 13 aud 11 Vie,, cap. 15,
which applied exclusively to cities and towns, had been repealed
by the 22 Vic., cap. 99, (A. D 1858.) see. 403.

The rouds of joint-stock companies are not, we think, such public
roads or lighways as the legislature intended, in case they were
in a city, tuwnship, town, or incorporated village, should vestin
these municipalities. We are all of opinion, therefore. that the
portion of the road 10 question was not vested in the cor) oration
of the village of Thorold, and that it belongs to Brown ana Jtreet,
who are bound to keep it in repair as the successcrs to the sriginal
road company. But innsmuch as the case of Queen v. Trusfees of
the Ozford, &e., Turnptke Roads, 12 A. & E. 427, is agaisst the
grasting a mandamus in a case like this, we refuse it, leaviog the
parties tv their remedy by indictment, if the rond be not repaired.

Ler cur.—Mandamus refused.

COMMON LAW CHAMBERS.

(Leporled by ROBERT A, Hannison, Esq, Barristeral-Law.)

BorLtoN v. JONES ET AL.
Necessity for 1ssue book s— 'ussing nuse praus record.

Held, that the eflct of sec 203 of the Common Law Procedure Act, making 1t again
necessary, as formerly, to pass olsi prius records, 13 to reuder it no longer n~ses-
ary to dellver issue books.
(Chambers, 1862)

This was a summons calling upon plaintiff to shew cause why
the notico of trial in this cause should not be set aside for irregu-
larity, on the ground that no issue book had been made up, deli-
vered, &ec.

Ropinson, C J.—I think the e+t of sec. 203 of Con. Stat. U.
C. cap. 22, msking it again nece. -y, as formerly, to pass the
nis: prius record, 18 to render it no longer necessary, under tho
33rd rule of court to deliver issue books, and that plaintiffs may
give notice of trial without such delizery; but I reserve leave to
renew the objection after verdict, if the defendant desire to do so.
In the meantime I discharge the sumimons. «

* e cannut discover that dufendapts afierwards availed themselver of the
leavo reserved tu them  The decisiun, therefure, stande unreversed [t is ulten
referred tu, and. thaugh jate. we nHw pabiish it We have te think the taxing
oflicer of tha Common Pleas for the report of jit. 1t 18 said that the present Chiet
Jumvolof;.'ppor Canada has expressed an opinton at varianco with this decisiva. |
—Eps L

Hustinopoy v, Lutz, CowaN anp Nrre.

Action fur wnfringement of lellers-patent for an mventioInjunction—Several
defendants—Verdict for some—Custs.

IDJd, 1 That Con Stat Can cap 34 soc. 23, which gives to a party whoo patent
for an tuventlon has been Infringed, besides damages,  treble coats 10 ba taxed
according to tho course and practlce of the court,” doos not entitle & plaintift
whu has avallsd binirelf of the pruvisions of the C. L. I’. Act. and claimed sy
Injunction to tax treble custs of his application for the injuaction.

2. That one of several defendants who, 1n an actfon of tort. jolas his co-defendsnts
in plea o1 not guilty, upon which a verdict is rendered 1u bis favor against
plaintift, though plalntiff recuvers againse his co-dsfendants, is entived twa

proportiva of the taxed costs of defence.,
(Chambers, Docember 15, 1863.)

This was an action brought for the infringcment of letters.
patent for an invention. The declaration, according to the provi-
sions of the Common Law Procedure Act, prayed an injunction.
Tho only plea upon the record was not guilty.  All the defendants,
by one attorney. pleaded that plea.

An interim injunctivn was granted during the progress of the
suit, but afterwards dissolved upon the undertaking of defendant,
Lutz, to keep &n account—costs 1o ahide the cvent.

The case was tried a¢ Derlio beforo the present Chicf Justice of
the Commou Pleas, snd resulted in a verdict in favor of plaintiff,
with 2ominal damages agajost defendaut Lutz, and against plain-
1iff iu favor of detendants Cowan and Neff.

Afterwards the court, on the application of plaintiff, granted a
perpetual injunction, and ordered that such granting forin part of
the final judgment to be entered, and that the custs of the appli-
cation for the rule, so far as rolated to the injunction, sbould be
costs in the cause.

Plaintiff, on the taxation of costs, claimed under Cun. Stat. Can.
cap. 34 sec. 23 treble corts of the cause, including the costs of the
application for the injunction. The master, holding that the
application for the injunction was a proceeding collateral to the
suit, refused to tax treble costs for it.

Defcudant Cowan thereupon, on affidavit of the attorney for
defendants, to the effect that his retainer was a joint and several
one by the two defendants Lutz and Cowan, olaimed, as against
plaintiff & moiety of the taxed costs. The master though willing,
upon beiag shewn that defendant Cowasu had incurred extra costs
by being made a joint defendant, to allow him such costs, refused,
in the absence of such information, to tax him any costs.

Both parties appealed from tho master's decision.

Robert A. Iuriwon for plaintiff,

W. Atkinson for defendsnts.

The following cases were cited :-——Nauny v. Kenrick, 2 Dowl. P.
C. 834; Starling v. Cosens, 3 Dowl. P. C 782; Grifith v. Jones,
4 Dowl. P. C. 153; Bartholomew v Stevens, 7 Dowl P. C, 808;
Norman v. Clemenson, 4 M. & G. 243; Alderson v. Warstell, 2 D.
& L.127; Gambrelly Falmouth, 6 A. & E 403; Redwayv. Webber,
7L.T. N. 8. 386; Huntington v. Lutz, 13 U. C. C. P, 168.

Morrrisoy, J., held that plaintiff wasnot entitled to treble costs
of the application for an injunction, and also held thpt defendant
Cowan was entitled to a proportion of the taxed costs, but refased
to give any specific direction of costs to the master as to the pro-
portion that ought to be allowed.

The master accordingly revised his taxation by taxing the whole
costs of defence, counsel fees, witaess fees, plans, &c., and allowed
defendant Cowan ouc-third of the whole.

CHANCERY.

(Reported by ALrx GRaxT, Esq, Barrister<at-Lasw, Reporter to the Court )

MiLrLer v. McNaveuToN,
Will—D¢feasance clause— Practice.

A tastator after appolnting execntors and oxpressing full confidence in them,
provided « that in cary any of the logatees offer obstructions to the proceedings
uf my sald executors . the fulfillment of the puwers hereby conferred,” then
thyt such porsuns should suffer the pensalty of * being debarred of ali claiws
to any part. or portion, of my estato under any pretense whatewover, in the suine
manner a3 1f he, she, or thsy had sctually predecosred my without 1sste, and
8uch oball e, and are hereby declared to be debarred theref.om ac.wrdingl;,
any law or practics to t5s contrary notwithstanding*
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14, fo an adminiateation suit by one of tho legatees, made partles In themaater's
office, tiat an enqury might properly be dicected whethier apy of the legatees
had forfeited basyn her share uader the above prosistun,

The original decree not containing such a clause of onquiry, was now amended
in that respect or motion.

The bill iu this cause was filed in September, 1862, by Mery
Miller, s daughter and legatee of the Iate Graham Lowton, who
ressded near the town of Milton, and died oa the 19th of March,
1861, having first made his last will and testament disposiog of all
his estate, bearing date the 20th day of Septembr, 1859. By
thia will the testator, after providing in the usual manner for the
payment of debts and funeral expenses, mede several specific
devises and bequests to several members of his family, and directed
the remainder of his estate to berealized and devided among them
io certain specified proportions. John McNaughton aud Ninion
Lindsay wero appointed executors with ample powers to manage
and wind up tho estate The exccutors wero empowered tu
appraise, divide, and apportion among the members of testator’s
family such parts of the personal estate as they should think it
s‘neither seemly or advisable to bring to public sale,’ aed it
wag provided that any ‘¢legatec or legatees to whom such ghall
be apportioned rhall be bound to accept tho same at the valuation
80 placed thereon in part payment of the share of such residae
hereby bequeathed to him, her, on them, »nder the penalty, should
they refuse to do so, or should they in any other way offer obstruc-
tion to the proceedings of my 4nid executors in the fulfillment of
the power hereby conferred, of being debarred of ali claim to any
part, or portion of my estate under these presents, or ueder any
pretence whatsoever, in the same maoner as if he, or she, or they
had actually predecessed me without issue, and sach shall be, and
are hereby declared to be debarred therefrom accordingly, any
1aw or practicz to the contrary notwithstanding.”

The original defendants to the snit were tho executors and John
G. Scott, a grandson and legatee of the testator.

The bill charged that Scot! was indebted to the testator at his
death on a promissory note for 8700, which the executors refused
to take any means to collect, under the pretonce that the same was
cancelled by the testator before his death, tho contrary whereof
the plaiutiff cbargoed to be the truth.

Evidence was taken at Hamilton, and the cause heard beforo
his Honour V. C. Spragge. Evidence st great length was taken
as to the state of the testator when the settlement referred to
with Scott took place, the result of which was to shew that, though
the testator was bedridden at the time and in & very low state of
health, yet tho setticment bad been previously contemplated, and
wag concluded in the presence of Mr. McNaughton and other
witnesses with fuli konowiedge of its contents, the testator
sigoifying that “10 desired such to be a releaso of all his claims
against his grandson,

The settiement was thereforo sustained, and 8cott dismissed with
costs. Various other matters were specificnily charged against
the exccutors, but their investigation was held properly matter of
account, and tho usual administration decree wasmade with refer-
ence to the master in Hamilton.

Tho master in considering the decreo, ordered the other legatees
to be made parties, and this being done Blake moved on their be-
half, and on notice to the other parties, to vary the decrce by
inserting an enquiry such as is above indicated.

Proudfoot for the plaintiff.

J. €. Hamilton for the executors,

The following aunthorities were cited by counsel: Wheeler v.
Bingham. 8 Atk. 364 ; Powell v. Morgan, 2 Vern. 90; Morris v.
Burroughs, 1 Atk. 399; Wynne v. Wynne, 2 Manning & Gr. 8;
Cook v. Turner, 14 Sim. 293 ; Williams on Exccuters, page 1133,
g:;xéler:all v. Howell, 2 Mer, 26, and Cleaver v. Spuriing, 2 P. Wms.

After taking time to look into the anthorities,

Srrageg, V. C-—This is an application to vary the decreo, made
in an administration snit, by legatees not made parties before the
bearing. Tho application is made upon grounds appearing upon
the face of the bill.

The will of the testator, after authorising the conversion of the
estato in money, by his exccutors, and the disposition of the
proceeds, authorises the executors, in their discretion, instead of

bringing ‘‘certain parts,’”” as tho will cxpresseait, to sale, to
apportion them in specie among the legatees, requiring them to
accept tho same * under the peualty, should they refuse to do so,
or should they in any other way offer obstruction totho proceedings
of my said executors in the fulfillment of the powers hereby con-
ferred, of being debarred of sll claim to any part or portion of
my estato under thesc presents, or ucder any pretence whatever,
inthe same manner asif he or shehad actually predeceased me with-
out issuo.” The provision as to legatees dying without issue
beforo the testator, is as follows:—¢In case any of my seid
legatces, special or residuary, shall depart this life beforo me, and
before the bequests hereby mado shall vest, then us, ber, or their
intorest herein shall accrue and belong and be paud to the lawful
offepring of each such so predeceasing, if any, share and share
aliko ; otherwise the same shall go and be divided among the
survivors of my whols children alive at the ume of my death, equally
share and share alike.”

Fer the application, it is contended that the filing of thebill was
an obstruction involviug a forfeiture under the will, and that if
not 90, st thero should bo an enquiry as to whether the plaintiff
has dono any act to work a forfeiture. The filing of & bill for
administration of tho estate would certainly not necegsarily be an
obstruction, and I sce nothing in this hll having that character,
unless it bo the prayer, ** that the estate of the said testator may
be administered, and the trusts ot his will exccuted by and under
the direction of this bonourable court.”

This, construed strictly, is, 1 think, asking the court to take
into its own hands that which the will comms to the discretion
of the exesutors, and so, offering an obstruction tn the fulfillment
by the executors of the powers conferrod upon them. But nono
of the allegntions in the bill aro directed to this point, Tho bill
complaing of varivus acts of malversation for which it asks to
bring the executors to accouot. I incline to think this not an
obstruction within the will, but rather thet the pleader in framing
tho prayer has followed the genoral form, omitting, inadvertently
perhaps, to except from administration by thus court that which
the testator had leit to the discretion of his executors I think
the discretion was a matter of personal confidenco not to be with-
drawn from the executors and oxercised by ths court. I think so
from its nature, and from the langusge of the will: ¢ Finally,
having full faith and confidence in my executors before named, and
considering that circumstances may occur to make itin their judg-
ment,” &3. Iincline to think ton that the forfeitura is ono to
which the court will not refuse to give effant, if the obstruction be
established, and so to that I think there should be an inquiry.
It ig true there is no aanswer raising the point, nor, of course, any
evidence upon it. The ccurse taken under the general orders has
made it impossible for the parties making this application to do
cither, and I thwnk 1t would be doing them less justico, uuless
they were placed in the same position as if they had answered
and given evidence upoun the point. Further directions should be

reserved. The costs of this application to be costs in tho cause.
Marrocu v. Pruxkerr.
Praudulent Pleads: Purchase al sherifl's sale.

An execution croditor procecded to sale of the lands of his debtor, and sold a
property which was subject to a rortgage for £500, giv- o, as the creditor
alleged, to dufeat croditors, but which property tha creditor allaged was worth
not more than £200, and becsme himself the purchaser thereof at tho price of
£10 10s.; whereupon he filod a bill set.ing forth these facta; or that the mort-
gage was given 1o secure a much smziler, if any dedt, and praylag alternate
rellef jn accordance with such allegatiops. .be court at the hearing pro am-
Jesso refused to sot aslde the mortgage, but gave the plaiati@ tho usual decres
ax a judgment creditor, not as & purchaser. The proper course fur the plainti®
to bave takon under such circumstances was to have come to this courtin tho
first instancs, 8nd not to proceed to a eale of ths property with sach a cloud
upoan the title.

The bill in this case set forth that tho defendant Pluukett being
owner of 75 acres in Nepean, on the 7ta of March, 1859, conveyed
the same by way of mortgage to the defendont Caldwell, to secure
£500 without interest, payable in March, 1869, although the tand
wag worth not more than £20v, for which mortgage no counsider-
ation was given by Caldwell ¢ Plunkett, snd Plunkett was not
indebted to Caldwell in the sum of £600, or any otber sum, for
which the mortgage was given, but the sume was given for the
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purpeso and with the intent of defeating and defrauding the cre-
ditors of Plunkety, sud to prevent them from recovering their debts
against him; that Plunkett was at the time of creating the mort-
gage deoply invelved and unable to pay bis debis; that plaintiff
bad since recovorea judgment agswst Plunkett, on whick he
tsoued o /. fa. agninst lands, uecder which the interest of Phankett
in this Innd was gold, and a deed therefor executed by the sherif
10 the plaintiff, who becamo the purchnser thereof at shoriff's sale
for £10 10s. ; since which tims he had offered Caldwell £150 to
indage him to discharge the merigage so held by bim, sithough
plaiatifl did not thereby mean to admit Caluwell’s 1ight to be paid
any portion of the amount secured by the eaid mortgage; but, onr
the contrary, plaintiff only offered that mmouut by way of pre-
ventigg litigation, which offer Caldwell refased to accept; and
the bill charged that even if the mertgage to Ca dwell was nat
given to defraud creditors, yot the same was given for n much
larger sum than was owing by Plunkett to Caldwell, and plaintsif
submitted that Caldwell was entitled to no more than the amount
actualiy advanced by, aad ona fide due to bim on such security;
thet in any ovent plaintff was entitled to have the mortragoe dis-
chrrged upon payment of what (sf any thing) was due theroundor,
in the event of its being sscertained that any thing was duo to
Caldwell; and that bo was entitied to have an sccount taken of
what meneys Caldwell bad, or might have, received, and prayed
a declaration that the mortgage was void, as a fraud upen credi-
torz; that Caldwell had not advanced £500, or any part thereof,
to or on account of Pluakett, and that the wortgage might be dis-
charged ; but if the court should be of opiniou that Plunkett was
indebted to Caldweil at the date of the mortgage, that sv sccount
might be taken; and for the usual rehef consequeatial thereon.

Both defendunts made default in answering, and the il was
thercupon set dowa to by taken pro confesso sgainst them. QO
the cause coming on to bo heard

Fuzgerald, “or piuntifl, asked s decree declaring the mortgage
to Caldwell veud, and ordering it t he deliverod up to be can-
celled ; but

Spragor, V. C —T think the caso sufficiently stated to bring it
with the statute 13th Bhzabeth, and sbould give plaintiff relief
on that tround as a juigment creditor, not as purchsser, but for
the forra of allegation as to the amount due on the mortgage to
Caldwell. I cannot rond the bill as alleging positively that the
mortgage was made without consideration. Thers must there-
fore he an account ; the plainuifi baving the ordinary remedies of
a judgmeont creditor, with leave to add the expensges of sale to his
olaim.

The proper course for the plaintiff was to come o this osart in
the first jnstange, not to sell at law with an evident cloud upon
the title, purchase at one-twentieth of the value, and then come
to this court as purchaser.

CHANCERY CHAMBERS.
{ Reported by TnoMss Tovetns, ESQ.. Barrister at-Law )

MeDowsnr v. MoDowern.
Writs of Sepuestratime—Effect on choses in attion.

27d, 1. 'That a chose in action {2 not & subject of soquestration, unless the third
party, the dabitar, concents ta it.

2. That a creditar has & agbt, uoder o writ of sequestration, to compel payment
by a third party of a debt which he owes to the defundant, agaiost whaoss estate
the weit lasues.

3 That A chose in action is not 50 bound, elthar by the {esge of a sequastration or
by §is delizery to the sherifl, so 25 t0 prevent thoe thisd party paylog his credf.
for in gond faith, and so discharging himealf, or preveniing the creditor io gaxd
fadth transfersing the socurdy, aad 80 avoiding the effact of the sequestration.

4. That writs of vxecution oaly blod moneys, choser {a action, or sucurities o
maney, from the time of reizure by the ghenfl, and not from the tiwe either of
the ixene of 1.0 writs or dedivery theroof to the shenfl,

{Decomber, 1863.}

Ia this cage, the plaintiff having issued a writ of sequestration,
which bad been returned by the shenfl uszatisfied, but with &
special statement that one Healay had executed to the defendnnt
2 mortgage to secure payment of a sum of money now overduy,
snd which the moertgagor expressed bis willingness to pay s the
court might direct, apphed for an order on the murtgagor to pay
the monsy to tho plaintiff or into court.

Notice of the apphieation hiad beea servad on the defeadant, and
on oue Elizabeth Miller, tho awsignee from the defendsnt of the
mortgage.

The writ of sequestration was put in the Landa «f the sheriff on
the 31st day of January, 1862.  The mortgage was assigned by
tlgg c)icfeudant to Muller. or or about the 13th day of December,
b} -y

The plaintiff rested the application on twa grounds:

sst. That tho assignment was frawdulent, and was made with.
o‘ut. congideration, and with the intent to defent the piainuffs
¢iann,

2ad. That it having been mado after tho writ of sequestration
was ludged with the sheriff, it is inoperative, as tho morigage way
bound in the hands of the defendant by the writ.

S. K. Dlake for plaintiff.  Zhomas Hodgany for defendant.

Vassovonssr, C —As to the first ground, I cannnt, upon thy
ewtdence, yay that the trauxaction betwoeen the defendnot and Mrs.
Miller was fraudualest, but ag I thiok it adauts of furthe, enquey
will order the payment into court of the money, the determ.ant
being willing to make such payment, sad leave it to Mrs. Miller
to apply for it. There is no affidavit from herself as to the nature
of tha transaction by which she acquired tho mortgage. Tho affi-
davity of her son and of the defendant Jdo not state the smount of
tho consideration paid by her for it, though they state it was &
valuable consideration. She is sworn to be the mother of the
woman, with whom the defendaut, having deserted his wife,
cehabits.

As to the second ground, I am of opinion that if the rssignment
be bona fide, it is not rendered jveffectual by reason of the writ
being in the bands of the sheriff prior to and at the time of the
sssignment, It is laid down very gengrally in toxt books that &
chose in action is not & subject of sequestration, unless the third
party, the debtor, comsents to it; and Joknston v, Chippindall, 2
Sim. 5, is quoted as an authority for this posiuon. If this be so
there, at all events until the consent of the third party, the debtor,
was obtained, the writ could have no effect upon the debt owing
by him, for it could not bind that which the sheriff could not seize,
or which could not be realized under the writ, ot by tho erder of
the court. Dut if the creditor bas s right, under the writ of
sequestration, to compel the payment by o third party of o debt
wiich bo owes to the defendant against wiese estats the writ
issues, s I think be has, in sccordance with the decision of tho
Master of the Rolls in Wulson v Metealfe, 1 Beaven 262, it would
not follow from that that this debt was so bound by the writ from
the tima of its issue or delivery to the sheriff, that the person to
whom it was payablo could wot transfer it donu fide to another
party, or the debtor pay it, and so {reo himself from furtber2es-
ponaibility in respect of it.  Un the contrary, I think that until
either the sequestration or the party claiming under the writ take
steps to obtain payment of the money, tho chose in action is not
bound. Ip Wilson v. Metealfe, a Mrs. Brown owed to the defead-
uut against whose estate & writ of sequestration had issued, s
sum o1 L1125, srrears of g rent charge. The money was lying in
the baok ready to be paid over, and a copy of the writ of seques-
tration was served on Mrs, Brows, and o demand of ths money
made apon her.  She did not dispute that she owed the amount.
Sabsequently the defendaht, against whom the writ issued,
demanded payment, and threateaed to distran if it was not made
to him  Mrs B paid him over tho money. The court hald she
was justified in go deing; so order having been obtained upon
her to pay it to the plaintiff, aud nething dene to prohibit hec if
ghe had so paid it.

7 bave not failed to consider how far the statute which now
permits the shersff to seizo choses in action under execution, may
give ne  rights under writs of sequestration, and in so doing I
kave had pecessarily to judge whether or not such choses in
action are bousd, as goods and chattels are, frow the time of
the delivery of the writ to the sheriff, or ouly from the .ume by
tho sheriff of actual seizure, or of some act symbolical therewith
or tantsmount thereto,  And I am of opinion that writs of cxecn-
tion only bind moneys or choses in rction, or rather sceurities fur
money, from the latter period, and not from the time of the deli-
very of the writ to the sheriff.  Arcommen law writs of execution
bound poeds and chattels from tho toste of the writ. By the
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Btatute of an;; 29 &lmrlcs 11, thia hardship wag lossened by | P e T
making them operative only from the time of the delivery to the ’ COUXTY COURTS.

M N S A -
sheritl 3 m\d‘ now, by the Imperial fStMum. 19 & 20 Vie. eap. 87 , In tha County Covrd of fhe Co. of Teant, before S J Joxus, Esq., Counts Judgo.
sec. 1 {not in force liere} these writs only have offect from nnd)

upon actua’ seizure.  Money or securities for money could not be . .

scpizcd uuder & £ fa., nor ig this country ennl the 20 Vie eap. ! Ix Tae xar7en or Dastsy Brookr, Qextismay, Oxs, &o.
67 By that statuto tho creditor in this respect recoived great’ Faght of Attorneys ta praciue as Advocaler yn Connty Qourts,

and direct additiona! rights and advantages, sad tho debtor was | ”4";;- that it ts sot now In the }’0"0‘;?' Cuunty Coust Judges to miow attrmess
subjected in o corresponding degreo to the deprivation of the pro., ' 8 BOF Larriatar 1o procuss beforo Hiem as advocates in County Courts,
perty, A now subject of execution wad crented, and in looking st MeMfzhon obtsined a rule cslling upon Dasiel Brooke to shesw
the Junguage by which this was cffected, we find it to be, **that cause why the order made or apphcation granted by Stephen
the sheriff or othor officer Aauing the exerution of any writ of i fa. | James Jones, Exq., the judge of this honourable court, an the fifth
against goods sued out, and of any precapt made In pucsusuce - day of Jufy, 1883, allawing the said Duniel Brooke 1o bo heard ay
thereof, shall seize any mcney or haok notes, &o., bolonging to | an advocate in this honourable court should not be rescinded, on
the person against whose effects the writ of f. fi. has issued.” j tho ground that the same is contrary to law and public polioy,
Now, tho natural menning of this Iangunge is that if the moneys  and adverse to the rights of barristers,  And why the said Daniel
or securitiea for money shall belong to the execution debtor at the | Brooke should not be prohibited from being heard as nn advoento
timo of seizure—for i4 is only such as bolong to him tha* the}or counsel i thia honourable court until such time as hoe should
sberiff shall or can sgize—property, goods avd chattels bolony,.ng | be duly authorised by Inw to plead at the tar, on the ground that
to the debtor after tho delivery of the writ to the sheriff, ovea | ho has not beea called 1o the Bar of Upper Canada or otherwisa
after geizure, aud, notwithstanding the writ, ~ease to belong | admitted under tho act relating to barristers, the rules of the Law
to him if he had sesigned them, though they may be subject to the | Society of Upper Canada, to practise at the bar, and on grovmds
writ in the hands of the asmgnee. The statute does not soy that | disclosed on affiduvit filed.

upon such property the writ of £ fa. shall operate in the same! D, Brookeshewed causc, ¢iting Jn re Lapenotiere, 4 U. C., Q. B.,
manner as it does upon goods and chattets, Nor does it say that | 402 Renedict v. Boulion, ib. 96.

the sheriff having the execution of any writ against goods ehall ! 3:Makon supported the rule, citing ez, v, Erridge, 3U. C. L.
scize,. &c. We cannot strain this language to any larger meaning | J., 32, Con. Stat U. C. eap. 15, 8. 18,

than it m_v.tum}ly importa. ?zelrc .8 no px"mc\ptlic governing t!;e Joxes, Co. J.—The application is to have the erder rescinded
construction of the statute which warrants it, and thero is no rule which was made by me on Sth July, 1833, granting to attorneys the

:zxdﬁ\}:hs:n ﬁi“;’;o{gztn&pt‘z’g“ t"x’e:‘:;;‘g‘.’:; :::ﬁg ::g:ll:et?r:ui privilege, under ceriain restrictions, of practising as advocates in
6 coasequenc ? this ccurt, on the ground that the same i3 eontrary to luw aad

carrying the operation of the writ in such cases further back, we : : : .

canaot suppose for a moment thot the Legislature intended such o pu};}xc po;xcy : “f“d n(‘; verse ta “"; r;,ghts of bs;}mstor}q. : £\
construction of the statute &3 would produce them. Take but ocne 10 order refarred to was made by me on the application of Mr
illusteation :—A holds the promissory noto of B in Toronto An Brooke on the organization of this court when this county was set
execution is issned against A, sud is placed in the handa t;f tho | MPAL oud gns resmclei!l to attorney (z;‘c‘ondugtmg' their own cases
shoriff while bo holds the note. A sebsequently discounts with a i coutl;!, i 1:' ?ls gmntg on tho (;;m iion that it mxghtdf\l any
bank in Torouto, or, to waks tho case stronger, with a bank ia yme be revoked. ~And sithough this application js directed
Hamilton, the promissory note of B. If that promissory note against Mr. Brooke, an attorsey who has, undor tho permission
Hamilton, the pro ety ot A by "ol ot delivery of the granted by this order, conducted his own cases in this court, yet
writ to the sheriff, what property would the bank have sequired the ma’tlter mAu st gc cgns\da:;led a;'(;’ treated os affecting s.!! torneys
init? More full of bardstip and embavrassment still might be Ezgsr?cdy 'undetr t::e nﬁi’h otﬁ: Oor e}l‘;eln[gu::;;:);!wzs {;' "2}83 ‘;;“
the ¢ase of moneys paid away by or for the debtor after the deli- a2 th e s di Iy ye h C «2p ’ sudge How
very of tho writ {o the sherl.  No statute where the legisialive 202, that it was discretionary with County Court judges to allow
Janguage is 0ot too plain to admit of & doubt should be so con- attorneys to practise before them ag advocates: and there being
strfed%xs to work mischief to inmocent partiss, or o ¢rente om- then but few barristers resident within the county, this order was

P made, but on the restrictions and terms above ststed.

barrasswents and difficulties in the cvery-day transactions of life. It i +
PR ¢ t i3 contended {whatever may have been the practice hereto-
The teudency of legistacion in England bas been to restrain the | o000 that since tho passing of the present County Court Act, Con.
operation of writs of execution as tothe time they are to take effect. Stats. U. C, enp. 15, attorneya cannot now be allowed to practise
The language of other statutes of Upper Canads whick subject, | a3 ndvosates in the County Courts, for that sec. 18 of that Act

for the first time, certain otber descriptions of property to execn- | mgkes the practice of thesa sourts conform to that of the superior
tion nre variously worded. The 2 Wm. IV. cap. 6 sec. 1 provides | spurts.

that *bank-stock may be taken aud sold inexecntion, in tho same | The first question to bu considered is whether it is now disere-
manner 43 other persousl property of & debtor.” The statute 12 | onary with the County Court judges to alluw attorneys to practise
Vic. cap. 78 which enacta that an equity of vedemption in resl | pefors thew as advocates, Wher making the order now moved
estate may be sold, provided « z}}at the effect of such seizure, salo against I was of opinion that 1 had that power, and this would be
aod conveyance shall be to vest in the purchaser all the legal and [ inferred from the concluding portion of the head-nots in Re
equitable interest of the morigagor therein, at the time the Writ! Lapenotiers, whero it is stated that * the result of this decision
was placed in the hands of the sheriff, as woll 28 at the time of { seoma to leave it discretionary with the district (county) judge
such salo.”” The 20 Vio, cup. 8 see. 11 subjects equities of re-| cither to grant or refuse to attorneye the privilege of practising
demption in chattels to seizuro and sale under exccutian, and |44 ndvoentes in this court.”” [ thiak on examining carefully this
declares that « such sale shall convey whatever interest the mort- ! cqg0 that the above statement by the Teporter is not borne out hy
gagor bad in such chattels af the time of the seizure.” the judgment of the court delivared by Macaulsy, J., who held
The ast under consideration is silent as to time, but I think itg | that the then district conrts being courts of record, were included
obvious meaning is, svd its practical use should ooly be, that | in the words, «* any of His Majesty’s conrts,” as uged in 37 Geo,
which 1 have nscribed toit. The creditor mnst find oot for the | I11, ¢. 18, sec. 8 (Consol. Stats. U. C. ¢. 34) which enaots that
gheriff the best way he can where such property can be got at, and | * no person should be permitted to practise at the bar in any of
when got at by the sheriff, and oniy then, in my jndgment, is its{ His Majesty’s courts in Upper Canada, unless such person should
use resteained.  There is no decision of any of the common law { have been previously entered of snd admitted to the practise of
couris upon thig question, and I have, therefcre, had to take upon | the law a3 a barriater.” If, as I take it, the decision in Re
myself to pronounce pu opinion upon it Tho result is that, in | Zapenoniere establishes that the County Courts are included within
my opinion, the powers conferred by the statute in po way alter, | the provisions of the statute 37 Geo. 111, then it ia clear that
by woalogy ov otherwise, the effect which before it o writ of | connty judges have not the power to perinit aitorneys to practise
sequestration. befors them, a3 by that statute they sro expressly prohibited.
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By the present County Courts Act it is enacted that ‘“in any
caso not expressly provided for by law, the practice and proceed-
ingg i the several County Courts of Upper Canada sball bo regu-
lated by and conform to the practice of the superior courts of
Common Law, und the practico for the time being of the said
superior courts shall, in matters not expresaly provided for, apply
and extend to the County Courts and to all actions and proceed-
ings therein ”’ (s. 18). Under this scetion I am of opinion, that as
by the practice of the saperior courts nono but barristers can
exorcise the rights of ndvocates therein, the same practice must
be followed in the County Courts, and that I have no power to
permit attorneys to practiso therein as sdvucates.

Were it discretionary with me to grant or withhold this privi-
lege, I should nvt, I think, rescind the order in qu2stion, as I have
scen no inconvenience arise from its operation; and as regards
the gentleman against whom n particular this application is
directed, I must say that his conduct before me as an advocate
would do no disoredit to any member of the bar; but as I am now
setisfied I have no power to grant this privilege, I have no alter-
native but to rescind tho order I had mado.

In corroboration of the deoision I have arrived at, I would refer
to the able julgment of Ins horour Judge Gowan, in the case of
The Queen v, Erridge, 3 U. C. L J., 32, where he has fully cou-
sidered the matter in question and arrived at the same conclusion.

Per cur.~Qrder rescinded.

UNITED STATES REPORTS.

{From the Monthly Law Reporter.)
SUPREME COuRT OF NEW HAMPSHIRE.

STATE v. BABTLETT.

Where Inganlty 1= set up as a defence to an !ndictment, the jury must de satisfied
boyond reasonable doubt of the roundness of the prisonsr's mind and his capa-
city tu commit the crin.e, upon all the evidence adduced before them. regurdless
of the fuct whether it bs adduced by the prosecntor, or by the defendant.

Indiotment of three couuts, substsotially charging thay the re-
spondent, on the 20th day of June, 1861, with force and arms, at
Uppor Gilmanton, did make an assault upon one Lucien Dicey,
and with a guo charged with powder and ball did shoot and wound
said Dicey, feloniously, wilfully, and of his malice aforethought,
intending him to kill and murder.

The defence of the prisoner, in part, was, that at the time of
the supposed commission of the offence he was a monomaniac upen
the subject of the infidelity of his wife, imputing an improper con-
neotion between her and the said Dicey.

Upon this part of the defence, the counsel for the prisoner
requested the court to charge the jury.

1. «“Tbat if upon the whole evidence they are of the opinion
that it was more probable that the prisoner was insane, so a3 not
to be responsible for his acts, than that he was sane, they ought
to Znd him not guilty by reason of insanity.

2. “ That though if the jury find the prisoner committed the
offence, the burden of proof is on him to remove the natural pre-
sumption of sanity, yet that the jury must be satisfied beyond a
reasonable doubt that he was a sano man and responsible for his
aots, or it is their duty to find him not guilty, by reason of in-
sanity.”

A:gong other things, the court did say to the jury : That a man
is not to be excused from responsibility, if he has capacity snd
reason sufficient to ecable him to distinguish between right and
wrong, as to the particular act he is then doing. He must have
a knowledge and consciousness that the act he is doing is wrong
and criminal, and will subject him to punishment. In order to be
respongible, he roust have sufficient power of memory to recollect
the relation in which ho stands to others, and in which others
stand to him; that the act he 13 doing iscontrary to the plain dic-
tates of justice and right, injurious to others, and a violation of
the diotates of duty.

On the contrary, although the person msy bo laboring under
psrtial insanity, if be still understand the nature of his act and

its couscquences, if he has a knowleage that it is wrong and cri-
minal, and a moutal power sufficicut to apply thut snowledge to his
own case, and to know, if he does the act, ho will do wrong and
receivo punishment, such partial insanity 18 not supposed to exempt
him from responeibility for criminal acts. 1If it bo proxed to the
entisfaction of tho jury that the mind of the accused wasiv a
diseased nnd unsound state, the question will be, shether the
digense existed to so high a degree that, for the time being, it
overwheimed tho reason, conscience, and judgment, and whether
the prisoner, in committing the act, acted from an irrosistible and
uncontroliable impulse.

If 80, the act was not the act of a voluntary ageat, bat the in-
voluntary act of the body, without tbe concurrence of the mind
directing it. Every man is presumed to bo saue, and %o possess
a gufficient degree of reason to be responsibls for hia crimes, until
the contrary be proved to the satisfaction of tho jury; and to
establish o defence on the ground of insanity, it must be clearly
proved, that at the time of committing the act, the party accused
was laboring under such a defoct of reason from disease of mind
as not to know the nature and quality of the act he was doing, or,
if ho did know it, that he did not know what was wrong; that he
was unable to discriminate betwen right and wroug; that he was
not therefore a moral wgent, responsible in a legal sense for his
aets, and a proper subject for puunishment. Ono kind of insanity
kuowa to our law was ** monomania,” where the mind, in a diseasod
atate, broods over one idea, sad caunot be reasoned out of it; and
in this case, in order to find the act of tho prisoner, if committed
by him, to be not criminal, the jury must bo clearly satisfied it
was the result of the dicease, apd not of a mind capable of choos-
ing ; that it was the result of uncontroliable impulse, and not of
a persoa acted upon by motives, and governed by the will,

On the other hand, it devolved upon the State to show that
the prisoner committed tho act as oharged, with tho malicious
intent to kill; and that the jury must he satisfied of the existence
of such malice, at the time, beyond a reasonable doubt, in tho
prisoncr, and that he had a sufficient degree of mental capacity
or sanity, as to render him a it subject of punishment upon the
principles before suggested.

The court declining to charge otherwise than as before stated,
the counsel for the prisoner excepted. The jury having rendered
their verdict against the prisoner, he moved that the verdict be
st aside, and for a new trial.

£ 4. Mibbard fer the respondent.

The presiding judge declined to give either of the requested in-
structions, and expressly charged the jury differently on both
points.

If the last paragraph of instructions should be found to be sub-
stantially correct, atill the verdict must be set aside, if the other
instructions were erroneous.

Now, there does seem to be some inconsistency between tho
different instructions, but the general drift was clearly contrary
to our views of the law, and was so understood by the jury. If
the court shall be of the opinion that the jury ought to bave been
satisfied beyond a reasonable doubt, of the respondent’s sanity, or
that a preponderance of evidence was sufficient to establish his
insanity, then the presiding judge will not ask nor desire that the
verdict should stand.

Must it then ¢ be clearly proved,” and the jury ¢ be clearly
satisfied ” that the respondent was insane, or is & prepocderance
of ev'lence sufficient? Or must the jury be satisfied beyond &
reasonablo doubt of tho respondent’s sanity in order to convict ?

In Massachusetts, it is now settled that a preponderance of evi-
dence suffice. Commontwealth v. Rogers, 7 Ddiet. 501; Common-
wealth v. Eddy, 7 Gray, 683, and cases cited by counsel.

It cannot be that this court will establish any less wmerciful rule
here; on the contrary, s step in advance will be taken in favorem
vite. The jury ought to be satisfied of the sanity, as of all other
poiots necessary to & conviction. It is the same as an alibi, self.
defence, and the like.

The jury, upon the whole ovidence, must be satisfied beyond a
reasonable doubt that tho respondent was not in another place, or
if he committed the act, did not do it in self-defence, or was not
insane, &o.
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s It is difficult to see why the r- .0 of proaf beyond a ressonable l
doubt does ~at appiy, or why a reasonable doubt of the sanity of !
the defendant ‘hould not require the jury to wequit.”” 2 Greenl.
Ev (10th cdition , sec. 81, ¢. [This was written later than the
passago from Prcfessor Greenleaf quoted by the presiding judge ] i
See 1 Benne't & Heard's Leading Criminal Cases, note to Comi-
momwealth v. Raogers, pago 111 ; but more particularly seo pago
847, note to Commonwealth v. McKie, in which the whole subjoct
is elaborately treated (although it iy carelessly stated, in tho lead-
ing case, that insnnity as o defence stands on o different ground).

Blayw, solicitor for the State.

The fountation of the defendant’s briof is based snbstantislly
upon the reasoning of Mr. Bennett in I Bennett & Heard's Lead-
ing Criminal Cases, cited by the defendant, and the closing argu-
ment of Mr. Ilale, in the case Commonwealth v. Eddy, 7 Gray,
583, and cases cited by him. Indeed the only legal authority to
support tho points suggested by the defendant to the presiding
judge to charge the jury, which we have been able to find, i3 con-
tained in State v. Drenyeau, b Ala., 244 ; State v. Marler, 2 Ala.,
43; Crawford v State, 12 Qeo., 142, cited in Bennett & ieard
112-853, 364.

Tho amount of the authority, as settled in Massachusetts, is,
that a preponderance of evidenco is sufficient to remove the pre-
sumption of sanity ; but what prepondernnce? Is it such o pre-
ponderance as would suffice to support (ho defence of insanity in
A civii action, or is it such & preponderanco as to clearly prove to
the satisfuction of the jury the iusanity of the prisoner at the time
of committing the act? The position taken by the defendant that
the preponderance of evidence to support tho defence of insanity
is the same a8 to support an ulibi or self-defence, is aot warranted
by anything cither expressed or implied in the cases Common-
wealth v Rogers, or Commonwealth v. Eddy, cited by the defen-
dant. Now the fallacy in the defendant’s reasoning is this, that
ignoring tbe presumption of sanity, or at least presuming the
accused to be simply pritaé facie sane, which the sligbtest breath
of rebutting testimony may remove, he rests his case upon the
Massachusetts authorities above mentioned, which do not ignore
the presumption of sanity nor assert that any accused person is
only primd facie sane. There is a slight diference between pre-
sumptive and priméd facie evidence. If tho defendant’s premises,
resting upon tiie cases cited, are correct, his conc'usions, in order
to be correct, cannot base proof of inssnity and an altbi on the
same ground, unless it i8 to be presumed that every accused person
was present, when the offence, with whick he stauds charged,
was committed; and, consequently, no evidence i3 reguired on
the part of the government to establish that fact.

The charge of the presiling judge is supported by all the
authorities in Englaud touching the subject. and by most Ameri-
can authorities, although the last paiagraph suggests & rule as
merciful ag anything cited by the defendant.

The following authorities not only support the charge of the
presiding judge, but contain almost his precise language: Whart.
Am. Cr. Law, 16; 1 Arch. Cr. Pl. and Ev. 11, note, wherein is
cited Clark v. State, 12 Obio, 483; Rose Cr. Ev., 944-947-949-
950; 1 Russ ou Cr., 8 & 9, note (8th Am. ed.); 2 Greenl. on Ev.,
secs., 872, 873 (ed. 1842).

Bsrrows, J.—The defendant’s counsel requested the court to
charge the jury that, if it was more probable that the prisoner
Wwas insape than otherwise, it was their duty to flud bim not guilty
by reason of insanity ; and also, although the burthen was on the
prisoner to remove the natural presumption of sanity, the jury
must be satisfied, beyond a reasonable doubt, that hoe was a sane
man, or else acquit bim.

But the court declined to chargo the jury according to either
request, unless it be found in the direction *¢that the jury must
be satisfied of the existence of such maiice at the time, beyond a
reasonable doubt, in the prisoner, and that he had s sufficient
degree of mental capacity or sanity to render bim a fit subject of
punishment, upon the principles before suggested.”

If the term *‘beyond a reasonable doubt”’ could be applied to
the finding of the jury in respect to the sanity of the prisoner, it
must be regarded as a full compliance with both branches of the
request ; becauso, if bis sanity was established beyond all reason-

able doubt, there could be no ground to claim that he was proba-

bly ineane. But we think the term ¢ beyond a reassnable doubt,”
cannat be so applied, or at least not necesearily ; and this is in-
dicated by other parta of tue charge, in which it is stated, in sub-
atance, that, to overcome the presumption of ssnity, st must be
clearly proved that the prisoner was laboring under such a diseaso
of mind as to render bim unable to discrimisate between nght and
wrong; and ngain, that to find the act not criminal, they must bo
clearly satisfied that it was the result of tho discase, and not of &
mind capable of choosing. it must be taken, then, that the judge
declined to charge the jury that it would be eufficient if tho
prisoner’s evidenco rendered it moro probable that he was insane
than otherwiso; or that they must be satisfied beyond a reasonablo
doubt that he was sane, and responsible for his acts. It must be
taken, also, that evidenco bad been adduced tending to prove tho
prisoner’s insanity ; otherwise there was no oceasion to givoe any
instructions upon the subject.

Upon this state of the case, two questions ariee:

1. Is it cnough that the proof should render the insanity more
probable than otherwise ?

2. Guglt the prisoncr to be fonad guilty when, upon the whole
evidence, there iy o reasonable doubt of lus sanity ?

Upon a careful examination of the quectioas, both upon prinei-
ple and authority, we are of the opinion +at the jury cught not
to return a verdict of guilty, so long as a reasopubie doubt rests
in their minds of the prisoner’s capacity to commit the offence
charged, and this, of course, is an answer to both questions. Nor
do we think it at all material whethor the proof of insanity comes
from the government or the accased, or part from each; but,
however adduced, it is incumbent upon the prosecutor to satisfy
the jury beyond a reasonable doubt of the existence of all tho
elements, including the necessary sounduoess of mind, that con-
stitute tho offence. We aro aware that there is conflict in the
adjudged cases upon this subject, and that highly respectable
authorities have maintained that when insanity is set up a3 a
defence, the burthen of proof is thrown upon the respondent, by
forco of the patural presumptiou of sanity, and that he must
establieh his defenco by o preponderating weight of evidence;
and that some cases bave ever gono 8o far as to hold that 1t must
be sufficient to remove all reasonable doubt of the insanity, as in
the case of State v. Speneer, 1 N. J., 196; but we are unable to
asscot to either view, for reasons which we shall proceed to state.

The rule in criminal cases requiring the prosecutor to establish
the guilt of the accused beyond a reasonable doubt, has its
origin in the humane maxim, that is better that many guilty per-
sons escape tuan that ono innocent person should suffer, This
mazxim, obviously, is not founded upon any techuical rule or sys-
tem of pleading, but is brsed upon broad principies of justice,
which forbid the iufliction of punishment until the commission of
the crime i3 to & reasouable certainty established. Ithas received
the sanction of the most enlightened jurists in all oivilized com-
munities, and in all ages; and, with” the increasing regard for
humar ‘ife and individual security, it is quite apparent that the
energy o. the rule is in no degree impaired. When the evidence
is all before the jury, they are to weigh it, without regard to the
side from which it comes, and determine whether or not the guilt
of the prisoner has been established beyond a reasonable doubt.
To hold that the quantity and weight of the e.idence is in any
degree affected by the fact that the prosecutor has been able to
make a case without introducing any matter in excuse or justifica-
tion, is clearly contrary to the spirit of the rule, and 1s giving to
wmere form an effect which, in many cases, must be contemplated
with great pain; inasmuch as juries might feel bound to find the
prisoner guilty of & capital orime, when, in their cobsciences,
they had serious doubdts of the existence of malice or of mental
capacity sufficient to charge the prisoner. Such a doctrine must
inevitably lead t, a constant struggle, on the part of the prosecu-
tor, to prove his case without introducing any evidence of thoso
facts or circumstances upon which the respondeat is understood
to rely. In a large number o1 cases, with skilful management,
he might succeed, and thus deprive the accused of that protection
which the rule, independent of all technicality or matters of form,
was designed to afford.

The conflict which exists has probably arisen, in a great Jegree,
from an attempt to apply to criminal cases the rules which go-
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vern thoe trial of issues in civil causcs.
defendant sets up matter in excuse or avoidauce, he must estab-
Lish the defence by a preponderance of proof; and by analogy it
has sometimes been held, in criminal cases, that matters of defence
arising from accident, necessity, or iafirnity, must be established
by 2 like preponderance of proof. In some cases it has been
carried so fur as to require the same quantity of evidenca to prove
such matters of defence as to prove the cominigsiou of the crime,
namely, enough to remove all reasonable doubt. But we think
there are marked distinctions hetween the two classes of trials,
ond that the rules as to the weight of evidenco and burthen of
proof in civil cases, are not safe guides in criminal causes. In
civil causes the burthen of proof is, in general, upon the party
who maintains the affirmative; and, when thrown upon the defen-
daunt, it is because he sets up. by his plen, matters which avoid
the effeet of the plainuff’s allegations, but do not deny them. Tt
is, therefore, right that the burthen o. proof should be upon him
to establish the truth of such matters in avoidance by a prepon-
derance of eviderce, especially as nothing more is required than
to render the truth of such mattersmore probable than otherwise

In criminal causes, the trial is usually had upon a plen that puts
in issue all the allegations in the indictment; and, upon every
sound principle of pleading and evidence, tha burthen is upon the
prosecutor to qustain them by satisfactory proofs A system of
rules, therefore, by winch the burthea is shifted upon the accused
of showing any of the substantial allegations in the indictment to
be untrue, or, in other words, tc prove a negative, is purely arti-
ficie] nnd formal, and utterly at war with the bumane principle
which, in fuvorem vita, requires the guilt of the prisover to be
¢s ablished beyond reasouable doudbt. Not only so, but, fairly
coasidered, such a systen, derives no countenance from the rules
which govern the trials of civil causes, inasmuch as in respect to
ull the allegations in the declaration, provided they are put in
tegue, the burthen of proof, in general, rests with the plaintiff.

The indictment in this case is for on attempt to cominit murder ;
and, by the well settled definition of the offence, murder is when
a person of gound memory and discretion unlawfully kills any
reasonable creature in being under the peace of the Stute, with
malice aforesaid, either express or implied. To justify a convic-
tion, all the elements of the crime, as here defined, must bo shown
to exist, and to a moral certainty, including the facts of a sound
memory, an unlawful killing, and malice. As to the first. the
natural presumption of savity is pruna facie proof of a sound
mewory, end that muast stand unless there is other evidence tend-
ing to prove the contrary ; and then whether it come from the one
side or the other, in weighing it, the defendant is entitled to the
benefit of all reasonablo doubt, just thé same as upon the point of
an unlawful killing or malice. Indeed the want of a sound meo-
mory repels tho proof of malice, in the same way as proof that the
killing was accidentnl, in self-defenco, or in heat of blood; ard
there cat be no solid distirnction founded upon the fact that the
law presumes the existence of a sound memory. So the law infers
malice from the killing when that is shown, and nothing eiso;
but in both cases the inference is one of fact, and it is for the
jury to say, whether, on all the evidence before them, the malice
or the Banity is provedor not. Indeed we regard these inferences
of faci a8 not designed to iaterferc i any way with the obligation
of the prosccutor to remove all reasonable doubt of guilt; bat are
apphed as the suggestions of experience, and with a view to the
convenicnce and expedition of trials, leaving the evidence, when
adduced, to be weighed without regard to the fact whether it come
from the one gide or the other.

Qur opioion, then, is, that tha inferenco which the law makes
of sanity, malice, and the hike, is to be regarded as merely o mat-
ter of cvidence, and standing upon the same ground as the testi-
mony of & witness; 1 Greenl. Ev., sccs. 23, 24; and in this
respect is like the presur.ption of innocence.  Sec Suttonvy Sadler,
91 Com Caw. 87 Nor does it shift the burthes of proof in the
sense ¢f changing the rule as to the quantity of cvidence: bot is
mercly prima facie proof of the sanity, or malice, upon which,
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is establighed beyond a reasongblo doubt. The criminal intent
must be proved as much a= the overt uct, and without a sound
mind such mtent could not exist; and the burthen of proof must
alwnys remain with the prosecutor to prove both the act and the
criminal intent.

In the English courts, the direct question does not appear to
have beew discussed, thoughitislaid down by elementary writers,
that when the defence is 1nsanity, the burthen of proving it is
upon tqo prisoner. Roso. Ev. (5th Am. ed.) 944; 1 Russ onCr.
10, citing Bellingham’s case. 1 Coilison on Lnnacy, 636, aud
Rose. Ev. 946, and note to Rex v. Offord, 6 C. & P., 168, where
the judge told the jury, that to support such defence, it ought to
be proved, beyond roasonable doubt, that the respondent was in-
sane. In Foster's Crown Law, 265, it iy said, ** Ia every charge
of murder, tL fact of killing being first proved, all tho circum-
stances of accident, necessity, or infirmity, are to be satisfactorily
proved by the prisoner, unless they arise out of the evidence pro-
duced agaiust him; for tho law presumetn the fact to have been
founded in malice, until the coutrary appeareth; and very right
it is that the law should so presume. The defendant, in this in-
stance, standeth just upon the same ground that every other
defendant doth; the matters tending to justify, excuse, or
slleviate, must appear in evidence before he can avail himselt of
them.” So it is laid down in 1 East Ur. Law, 224-440, + nd Hawk.
PL, ch. 31, se . 32; 4 Bl Com. 201. Qn this point, Ornby’s case
{reported 2 Str. 7v6, and, alss, in Ld. Raym , 1485, and decided
ia 1727) is relied upon as a leading case: but it will be observed
that the question of the quantity of evidence was not at all con-
sidered, and its weight, as an authority, 18 greatly diminiehed by
the fact that it was then held, that whether there ‘was mahce or
not, was a question of law; and so, algo, whether the act was
deliberate or in the heat of passion. In the opinion of the judges,
in answer to questions propounded by the Hlouse of Lords (reported
in note to Regina v. IHigginson, 1 C. & K, 130) 7wndal, C. J.,
saye, ‘¢ Every man is presumed to be sane and responsible for his
crimes, uptil the contrary is shown to the satisfaction of the jary;
aund that to establish a defence on the ground of insanity, it must
be clearly proved that, at the time of the coinmitting of the sact,
the party accused was laboring under such a defect of resson,
from disease of mind, as not to kncw the nature and quality of
the act be was doing, or if he did know it, that ho did not know
it was wrong "

Anpother clags of cages in the Bnglish courts, ere referred to in
Wharton's Criminal Law, 264, 265, as cases where the facts of the
prosecution ero conceded, but the defendant sets up some watter
in excuse or avoidauce; in which event, it is said that the pre-
sumption of innocence no longer works for the defence, and such
matter of excuso or avoidance shonld be proved by the defendant
by a preponderance of testimony. The cases cited in support of
this doctrine, arc prosecutions for sclling liquor without license,
shooting game without tho necessary qualifications, practising
medicine without a certificate, and the like. Some of these cases
were civil suits, brought for the pepalty, and the substance of
them all, wag, that the affirmative of the facts being with tho
defendant, and matter being pecaliarly witbin his knowledge, the
burthen of proof was upon him. But the question before the
court in this case was not considered, and it was nowhere annouaced
that in case evidence was adduced by the defendant, tending to
prove such fact, the jury must require that it should be made to
preponderate in his favor.

It will bo perceived, then, that according to the general state-
ment of the Euglish dootrine, which is fairly cxpressed in the
extract from Foster’s Crown Law which wo have quoted, the obli-
gation of proving any circumstances of accident, vocessity, or
iefirmity, which may be set up ag o defeuce to s charge of murder,
or other crime, is thrown upon the prisoner ; unless sach proof
arises out of tho evidence offered by tho proscention It ix =rid,
indeed. that such circumetances must be satisfactorily proved:
but it is not stated by what quantity of evidence, whether such
as to preponderate in favor of the prisoner, or whether he is to be
cntitled to the benefit of reasonable doubts, as in other cases
When we consider, however, that the passage cleacly applies to
everything which rebuts malice, whetber by showing that thoe act
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prizoner was not capable of committing the crime by reason of
insamty, 1t may well be urged that nothing more was intended
than this—if the prosecutor has proved the commission of theoffence
without discloxing any circumstance of justification, necessity, or
infirmity, or other matter of defence reited upon by the aceused,
then the burthen will he upon the latter, to offer so much proof of

the matters constituting his defence, as will, upon the rules of law, |

entitle him to a verdict of oot guilty. Not that his proof shall be
sufficient to establish such fact by a preponderance of evidence,
but sufticient to entitle lam to an acquittal. If it were not so,
what shall be the rule wheon some evidence of the matter in excuse
or justification unavoidably creeps in with the government proof,
and stil! the accused offers more to the same facts?  To hold that
the rule upon which the life or death of a huinan being may depe 4,
is to be affected by a circumstance so trivial before any eolight-
«ned conscience, would be giving to mere form a weight wholly
inconsistent with the humane spirit of our criminal laws. In the
opwion of Tindal, C. J., before cited, which was given without
argument, and without the attention of the court being distinctly
drawn to this point, it is by no means clear that any different
rule as to the quantity of evidence wus intended to be announced,
although there may be some expressione tending that way.

In Commonwealth w. York, @ Met 93,it wasdecided that malice
was to be inferred from s wilful and voluntary killing, unless it

was proved by a prenondirance of evidence, by the accused, that
the act was done in an affray iv the heat of blood The opiniou

was pronounced by Shaw, C J, after o most able and tborough
examination of the au’horitics, and it is spparent that he gave
great weight to the statement of Siv Michael Foster, which weo
hiave cited. The court, however, were not unanimous, Wilde, J.,
baving delivered an able disseating opinion. In tho previous case
of Commonuwealth v. Rogers, T Met. 504, it was held, that the
ordinary presuamption of sanity must stand, until rebutted vither
by evidence offered by government or tie prisoner ; abd in either
oase, the evidence must be sufficient to eatablish the fact of insan-
i.g.  Subsequently, in Commonweath v. laskins, 3 Gray, 463, the
doctrine of Commonwcealth v. York was restricted by Shaw. C. J.,
to cases wheresthe killiog was proved, and nothing cise; but it
wss held that, where the circumstances were fully shown, the
burthen wsas upon the State to shcw the malice beyond a reason-
able doubt, The cases of Commoncealth ¥v. Rugers and Common-
wealth v. York, put upon the snmne ground the rebutting of malice,
by showing that the act was done during au affray, in the beat of
passion, and that by reason of insanity, the sccused was incapable
of malice. And it is quite obvious, we thisk, that in principle,
there is no difference ; in both cases the same clement of crimo is
proved not to exist, and theindictment, therefore, iz not sustained :
and to that effect is the doctrino of that passage before cited, from
Foster’s Crown Law.

The general doctrine of Commonicealth v York has been followed
in several of ths American courts, giving it as autbority. People
v. Milgate, 5 Cal.,, 127 ; Graham v. Commonu:alth, 16 B. Mon.,
887; State v. Stark, 1 Strobh. 479; State v. Speacer, 1 N. J,,
196. The doctrine of Cemmonwealth v. Yo,k has since been
greatly shaken, if not overthrowu, in Commonwealh v. McKue, 1
Gray, 61, in au able opinion of Bigelow, J , which decided that
whero cvidence of the facts constityting a justification, came from
both sides, the burthen of proof remnmined on tho government
throughout, to remove all reasonable doubt of gnilt ; and the rea-
sons assigned apply with equal force, when such evidence all comes
from the prisoner. It is truo that the learncd judge says, < There
may be cases where a defendant relies upon some distinet, sub-
stantial ground of defence, not necessarily connected with the
transaction cn which the indictment is founded, in which tho bur-
then of proof is shifted npon tho defendant;” and be insmnces
the case of insanity, but expresses no opinion upon it. Tt was,
however. held in a suheeauent erse (Commoniwcealth v. Eddy, 7
Gray. 583), that the burthea of proof resting on the government,
is sustained o fay ¢ the d~fenant's mental eapacity is concerned,
by the presumption of samty, until rebutted and overcome by o
preponderance of the whole evidence : thusgiving to the presump-
tion of samity an affect that is not given by the doctrine of Com-
manwealth v. MeRae, to the presumption of malice; which, never-
theless, as we think, stands upon the samo ground. According

-f to these decisions, then, the rule in Masgachusetts, as to the quan-
, tity of evidence to establish a defence, arising from: accident ov
: necessity, now corresponds with the views wo eotertmin; and with
' our construction of the passage cited from Fuster's Crown Law;
- aud the principle of the rule also includes the defenco arising from
" insanity, or infirmity.
Inaccordance with our views is the doctrine of People v. MeCann,
| " N. Y. (2 Smith) 68, where the subject is most ably discus«ed.
( “on v State, 28 Ala, 692; Unued States v, McClure, U. 8,
' Ditrict Court, 7 Law Rep. (N. 8.) 439 by Sprague, J.; 1 Lead.
| Crim. Cases, 437, and note, cases cited.
Such, also, we think, has been the course of trials in this State.
It was clearly so on the trial of Corey, in Cheshire County, for
murder, 1n 1530, October term, before the Supeaior Court of Ju-
* dicatare, Richardson, C. J., presiding, where the defence set up
: was insanity.  The court charged the jury, that the Stato had no
: claim to their verdict until they were satisfied, boyound nll reason-
[ able doubt, that the prisouer was guwlty; and inthatcase the only
! question was, whether he wus insane, the guilt otherwiso being
clear.
l So was State v. Prescott, tried in Merrimack County, September,
l 1834, before Richardson, C. J. In tbat case, which was for the
i murder of Mrs, Cochran, the fact of kiiling was also clear, and
the onlv lefence was insomity. The judge charged the jury, that
' it was their duty not to pronounce the respoudent guslty until
every reasonable doubt of his guilt was removed from their minds,
And again, be said, * We are of the opinion thet if, under all the
circumstances of the case, you bave any reasonable ground to
supposo that the prisoner could not have had the use of hisreavon,
you are bound to acquit bim *’

With these views of the law, and the conrsv of our owa courts,
there must be & new trial.

GENERAL CORRESPONDENCE.

Fillage Councils— Pocer of Reetes to move and second resolutions.
To 1ne Epitors ofF tne Law Jouvrsar.

Sir,~—As you kindly give information through the columns
of your valuable Journal relating to municipal matters, your
opinion upon the following question would be thankfully
received by the parties concerned.

Would it be held as wrong, contrary to usage, or illegal for
the head of a village council either to move or second resolu-
tions while presiding ?

It is generally supposed that the most able and competent
of the council is appointed reeve; and if prevented from intro-
ducing measures by resolution or otherwise, his services to a
great extent won'd be lost. It is held by many that the reeve
merely presides, and gives a casting vote when required: if
go the least competent shiculd be elected as head of the council.

Your views will much oblige

January 21, 1864.

A Reeve.

{ It is prosided by the Municipal Institutions Act as follows :

1. That the coancil of every incorporated village shall con-
sist of five councillors, one of whom shall be reeve, &e. (Con.
Stat. U. C. cap. 54 sec. 66 sub-sec. 3.)

2. That the members elect of every council, except n city or
town council, being at least a majority of the whole number
of the council when full, shall at their first meeting, &e.
organize themselves asa council by electing one of themselves
to be reeve, &e. (See. 132).
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3. That the council of every incorporated village shall, at its
first moeting, elect from among its members a reeve, &c. {Sec.
135).

4. That a majority of the whole number of members required
by law to constitute the council ghall form a quorum. (Sec.
140).

5. That the head of every council shall preside at the meet-
ings of the council, &e. (Sec. 143).

6. That the head of the council may vote with tho other
members on all questions. (Sec. 147).

The conclusions which we draw from the foregoing enact-
ments are as follows:

1. That tho reeve of an incorporated village is & member of
the council of the village.

2. That as such he is entitled to vote with the other mem-
bers of the council on all questions.

3. That it would not be illegal for him to move or second
resolutions ; but that he would exercise a sound discretion in
not doing so.

No practical inconvenience can, in general, result from the
reeve leaving to others the duty of moving or seconding o
resolution. If the resolution be one likely to receive the sup-
port of a majority of the council, it is only necessary for him
to get one member t6 move it, another to second it, and him-
self to carry it.—Eps. L. J.]

MONTHLY REPERTORY.

COMMON LAW,

M. R. WarNey v, WELLs,

Partnrrship——Dissolution by decree— Accounts—Interest upon capital
~ Mode of calculalion— Liests~—Scope of usual decree without special
directions.

Where the court dissolves a partnership, and directs an account
of the dealings and transactions, such account is to be taken as to
dealings and transactions before the decree, upon the principle
adopted between the partners, as evidenced by articles of partner-
ship or by the books, and it is not necessary ‘o insert special
directions in the decree for that purnoe.

In taking the accounts of the deahiugs and transactions after the
decree, when the business is carried on for the purpose of being
wound up, the previous mode isnot to be regarded, but the accounts
are to be taken io the ordinary way where there are no articles,
and, if the parties have advanced unequn) shares of capital, simple
interest is to be allowed on the sawme, from the dato of the decree,
until the business is finally stopped, and the profits ave to be
divided equally.

Q. B.
In e MATTER OF TRE MERSEY Doc- BoARD AXD THE FREIGHT OF
TuE sie ¢ Div Masier.”

Interpleader order—DPayment of money inte couri—Paynent of part
of money out of courl to eac of the gariies.

An iaterpleader order having been made for pavment into Conrt
of a sum of money (the freight of a <hip) in a dispute Hetween
slipowners and charterers, the Court, on its appearing upon atlida-
vits that the larger portion was plainly due to the former, ordered
it 1o be paid out of Court to them: and directed an action to try
the question between the parties (instead of anissue). in order that
a commission might issue to examiane the master, who was about to
sail on 8 voyage.

Tyser v. BouLning,

Q. B.

Practice~— County Courts .ets — Sum not exceeding £20 — DPayment
into Court.
When an action is brought in the Superior Courts for a sum pot
quccding £20, and that sum is paid into Court and accepted, the
plaintif is not cntitled to costs.

L.C. Eopgrstex v, EpeLsten,
Trade mark— Colouradle imitation—Injunction—.dccount—Negotia-
tion defore suit— Costs,

The plaintiff employed the device of an anchor as his trade mark.
and stamped it on & *“tally ” on each bundle of the wire which h8
manufactured, which was well known as “anchor brand wire.
The defendants, knowing the plaintiff’s trade mark, subsequentl¥
adopted the device of a crown and anchor on & “ tally” similar t°
the plaintiff’s attached to their wire.

Held, that the plaintiff had a right of property in his trade mark;
that this extended both to the device and to the name of the wire;
that the device of the defendants was ao infringement of the plain.
tiff's rights; and that he was entitled to an accouant of the profits
derived by the defendants from the sale of all wire to which the
tally was affixed, whether the purchasers were or were not deceived
thereby, and to an injunction.

It is not necessary to prove fraud on the part of the defendants
to entitle the plaintiff to an injunction, but it is necessary to entitle
the plaintiff to an account of profits.

Effect of negotiations and offers of compromiee on the costs of a
suit,

C. P Kesyepy v, Brows anp WirFE.
Barrister— Incapacily to contract for payment with kis client.

A promise by a client to pay money to a counsel for his advocacy
or for other services inc’xdenm\ly connected with litigation, whether
made before, during, or after the litigation, has no binding effect,
and, therefore, such a promise is not sufficient to suppoit an aceount
stated.

Waren v. Wrex.
Principal and surety—DPayment by surety—Equitable mortgage—
Married woman.

A surety guaranteed that certain deeds which had been deposited
by his principal with a bank as security for the amount thea due,
or thereafter to become due from himto the bank, sothatthe whole
should not exceed £2,000, weregood for the smount of the nrrnn%c
ment with him, otherwise, he (the surety) would guarantee the
samo. Afterwards when the principal wasindebted to the bankin
the amount of £2,009, the surcty paid themn £3,000, and received
back the guarantee ; his objeet Being according to his own_state-
ment, to iiquidate his own engagement, and to reduce the debt of
the principal.

Held, that the security was not thereby redeemed.

A marricd woman is net a necessary party to a suit respecting
lxerhhushand's interest in real estate, to which he is entitled in her
right.

EX. Axoxruous
Wit of summons—-Time for rencwing—Common Law Procedure
Act, 1852—DPractice.

The six months allowed for the reneswal of o writ of summons by
the 11th scction of the C. L. P. A., 1852, are to be reckoned incla-
sively of the date of renewal.

The Court, being of that opinion, refused to direct the officer to
seal & Writ nune pro tune, as had been dose by the Court of Common
Pleas in Black v. Green, 15 C. B., 262

QB

Distress— Trespass—Trespasser ab initio— Entering hrough a win.
dow, or breakiny outer dnyr— Distress vord—Dainages for taking
goods— Full value—Deduction o) rent duc.

A landlord having authorised a bailiff s entering 2 tenant's house
tbrough the window, in order to distrain for rent due,

AxTack v. Braywzinp,
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1eld, that he was a trespasser @b initio; that it was as thpugh he l
bad broken open an outer door; that the distress was void, and
that the tenant was entitled to recover the full vulue of the goods,
without deducting the rent.

C.I.
Principal and agent~Ratification— Adoption—Yoney paid.

An agent cuployed to buy goods, to be paid for at a future day,
paid for them out of his own money, for the purpose of obtaining
the discount allowed by the seller. ” The principal, with knowledgo
of these facts, dirceted whe agent to clear the goods at the custom-
house, which, in the ordinary course of business, would be done
after payment of the price by the agent for his principal. .

Held, that this was a ratification or adoption of the previous

ayment of the price, and that the agent might sue the principal
x)r the price us money paid to his use at his request.

I1swWLEY (APPELLANT) V. SENTENCE (RESPONDENT).

EX. Grirritus v. PENSEN.

Ejectment— G rant— Parcels— Fualsa demonstratio.

A farm was conveyed by the deseription—All that messusnge,
&c., with the lands and hereditaments thereto belonging * *  *
now or late in the occupation of B.; which said messuage, &c,
lands and hereditaments are called, known or deseribed by the
several names and containg the several quantities by adincasurement
following, that is to say,”—and then followed a particular descrip-
tion by names and admeasurement of several closes.

Held, that the description of the several closes by name counld
not be rejected as falsa demonstratio, and consequently that three
closes, which had always been occupied by B. under the grantor,
as part of the same farm, did not pass under the grant.

Q. B. WiLsoN AND ANOTHER v. CATOR,

Summary” procceding — Public commissioners— Expenses o) works
ordered or required by them—Orders upon * owners™ for payment
— Liability of part awncr— Erecutor of deceased owner.

Under a local act commissioneis were empowered, when a vessel
has been sunk or stranded, if the owner should neglect or refuse,
within a certain time, to raise it or to cause it to be raised, or if
that could not be effected to blow it up, and to recover the 2xpenso

a summary manner from the owner. A vessel having sunk,
her two partners did not raise her, so, by order of the comtission-
ers, endeavours were made to raise her, and these proving ineffec-
tual, she was blown up. A%, the attempt. to raise, but before the
blowing up, one of the ownaers died, and proceedings were taken
against. the survivor and the co-executor to enforce pavment of the
expenses, both of the attempts to raisce the ship and blow it up,

Jicld, that the order for payment of the expeuses could not be
made against the executor, but that it might be made against the
¢o-owner.

Held clse, that 22 the justices to say whether the attempts
to raise were reasonably prudent 1 and, if so, they were recoverable,
as well as the expense of blowing up.

T4
WO

Q B

In =g Banxarn Tioxss,

Attorney—Articled clerk.

Where an articled clerk had been articled to his father, an attor-
noy, for three yeara, and was afterwards assigned to A, B, and
serycd under the articles and assignment for two yvears, onc month,
and twenty three days, snd then went to Americs, where he
remained for nearly four years, whea he returned and resumed
gervice with A. B., the Court ailowed him to enter into fresh arti.
les with A, B, for the remainder of the term of three years, the
service under the old articles and assignment to count.

QB
Contract—Sale of Chatlel—IMistake as to price—Equitalle defence.

Commission agents, having a chattel to sell at a fixed price, and
their salesman haviag, by wistake, agreed to sell it at one-third ot |

Jsaac v. BorLxois AND AvoTHER,

that price, and the mistake having been explained and the contract
repudiated before the chattel was delivered,
11dd, that the purchaser could not sue to enforce its delivery.

C. P S~eLnL v. Fiaon.

Distress—Inplied anthority to dustrain,

Where a mor%rnge by demise has been paid off by the assignce
of the equity of redemption, who takes from the mortgagen an
underiaking to execute a transfer of the mortgaxe, there i3 an
implied authority to the assiguee of the equity of redewption to
distrain in the name of the mortgagee.

C.p. ADAMS AND OTHERS V. MACKENZIE,

Insurance—7Total loss—Construction of.

An old ship was insured against “total loss only.” She met
with an accident which readered her not worth repairing, and a
conatructive total loss.  Tn an action against the underwriter,

Held, that he was liable for & total loss,

EX. SeLLy v. NOBLE.

Practice— Romanet—~Countermand of notice of trial.

Notice of trial having been given for the first sittings in Ililary
Term in Middlesex, the defendant at those sittings had the causo
made a remanet to the third sittings. More than four days before
the third sittings the plaintiff countermanded his notice of trial,
and withdrew the record.

eld, that such countermand was in time, under the 95th section
of the Common Law Procedure Act, 1852,

B.C. 1awL v, Craweey,

Sheriff—Attackment for not making refura to writ of fi, fa.—
Insufficient return.

Where a sheriff, after being ruled to make o return to a writ of
fi. fa., made a return that he had sold the goods seized, and had
received for tiem sufficient to satisfy the moneys directed to be
levied, but that he afterwards had notice from the landlord that
two quarter’s tent wes due, amouuting to a larger sum, that he had
applied to the landlord, but had not been permitted by him to have
evidence of his claim, and that though he, the sheriff, had used due
dilige..ce, he was unable to ascertain whether the landlord had any
just claim in respect, of the rent, this Court quashed the return fuc
insufficicocy, and allowed a2 attachment to issue.

L.C. O’Briey v. Lewis,
Solicitor—DPromise of 6 g1ft by a clicud=-Improper burgain— Lapse of
tunc.

The 12w will not allow & solicitor to bargain, or permit his client
to promise, that any additional remuncration shall be given bim in
respect of his professional services. beyond the legal remuneration.

A. filed a bill to recover back a sum of money which he had pro-
mised to give to his solicitor, in addition to his costs, if he could
obtain the settloment of a pending snit, and which sum the solicitor
had retained. Nine years clapsed before the filing of the bill,
duting the greater part of which time the relation of solicitor and
zlient had subsisted between them.

Held, that the meney had been impropes)y retained, and that A,
notwithstanding the lapse of time, was cutitled to recover.

Cranke v. WATKINS.
Injunction— Agreement not to trade within certain limits.

The defendant agreed to serve the plaintiff in his business as o
chemist, and that he would nat himself carry on the same business
within certain limite.  In consequence of differences, the defendant
left the plaintiff s service, and afterwards acted as ageot for another
firm within the limits, . .

The court refused to restrain him from so doing

L.J.
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EX. Baxcrorr v, GREENWOOD,

Yractice—Judgment non pros. by one of scveral defendants,
Wiwere a plaintiff dodares azain-t somic only of seneral defendants

named in o writ, another defendant, against whom he does not

proceed after notice to declare, may sign judgment 2on pros.

C.P. Cortixéwoop v, Bergerey axp Ouiers,  May 26, 27.

Drojected Jount Stock Company— Prospectus— Liabdity of provesionad
directors,

The manager and secretary of a projected company to be formed
to cunvey passengers tu B C, showed a prouspeccus of the com-
pany to the defondants, and ashed them to becume directors; the
prospectus spuke of 4 company to be formed nnd registered, and
also spoke of business actually geing on for the purpose of trans.
port, and of actual transport as about to commence forthwith; the
defendant's agreed to becoma directors in the event of the compa-
ny’s being formed, if they were qualified and indemnitied ; they
were to receive a certain nmmber of paidup shares.  Copies of the
prospectus were advertised in Z%e Times, with the names of the
defendants as directors in them.  The company was never regis.
tered, nor was any attempt made to issue shares, The plamtf
paid his fare vs a passenger tv B, C., o the secretary, at the com-
pany’s office, and was cuiney ed a portion of the juurney, and was
then left

. Id, in an action against the defendants as directors of the cum-
pany, that there was evidence from which o jury might infer that
the contract had been entered intu on the eredit of the defendants’
pamnes, by their suthority and with their consent.

CHANCERY.

V.C.S. Swayistox v, Ciay,

Bankrupt—Lizn—Order and disposition— Unfinished ship in burlder's
yard.

B. & Co. agreed to build a ship for F, To enable them to
proceed with the work, and before the agreement was signed, S.
advanced money, on the understanding that he should have sn
assignmert of the agreenicnt, and a lien upon the ship. The agree-
ment was cancelled. B, & Co. then agreed to sell the vessel, which
was in an unfinished state, to 8. Four days previously they had
stopped payment, and shortly afterwards were made bankrupts,

Held, that S. was eniitled to a lien upon the ship,

V.C.S. HorpEr v. Rausnorronm.

Will— Construction—*¢ Plate.”

Gift of “all the furniture (except plate and pictures) which shall
Do in the said house at my decease.”
Held, that plated articles were not within the exception,

V.C. W, Nov. 3, 4.

Will—Ezceutory devise— Direction to make scttloment—~ Tenant for
Life—Waste.

Testator devised his real estate to his son B, but directed him
nevertheless within tweive months to settle such real estate to the
use of himself B. for hfe, with remainder to B.’s first and other
sous in tail male, or tail general, or otherwise in tail as I3. should
think prope., with remainder to testator’s other son C., for life,
and similar remainders to C's family,  The will also directed that
the settlement should contain such powers of juinturing, charging
portions, sale and exchange. &e., as B. should direct, and that it
should alse * contain all other usunl amd proper provisions for
giving cffect to his intention as therein expressed, and all such
other powers and provisions as counsel should advise.”

Held, that the terins of the executory devise did not authorise
the insertion in the scttlement of a clause reudering B. and the
successive tenants for dispunishable for waste.

Davesrort v. Davesrort.

!

EX rarte Grauay, Nov. 4.

R Graar,

Bark ruptey—Dwalend—Orders of Uctober, 1052, Rale 150—Costs of
official assgynee.

L.C

After a great lapse of time, and the receipt of dividends by a
person claiming under an assignment from the proving creditor,
and after the death of such person, the title of Lis representative to
subsequent dividends will be presumed; and the production of the
seeuritics and direct evidence that the debt was still due and un.
paid, were waived, in the absence of any evidence that the debt
was extinguished or satisfied.

The Commissivner hiaving miscarried in a matter of account by
reason of its not having boen brought sufficicntly to his notice by
the ofticial assignee, no custs of appeal were allowed to the official
assignee.

REVIEWS.

Lower Canapa Rerorts. Dublished by A. Coté, Quebec.—
Woe are in receipt of No. 12, Vol. XIII,, of the Lower Canada
Reports, which finishes the volume for 1863 ; and we avail
ourselves of this opportunity of stating that we take much
interest in reading the decisious referred to in this series.
Sume of them, on questions of criminal law (which is the
same in Upper and Lower Canada), throw light upon ﬁoints
that have not yet received judicial interpretation in Upper
Canade. The number nov befora us contains a case of that
description. It is provided by Con. Stat. Can. eap. 99, 5.117,
in regard to appeals from the decisions of justices of the
peace in matters of a criminal nature, that the Court of Quar-
ter Sessions ‘‘ ghall hear and determine the matter of the
appeal, &c.,” and, by s. 119 of the same act, that tho Cours
*“shall ha' e power to empannel a jury to try the matter on
which the decision has been made, &c.”” The contention was,
whether, upon the proper construction of these sections, it
was obligatory upon the court, in the matter of an appeal, to
empanpel a jury; and it was held not to be so, put discre-
tionary only (Gilchen v. Ealon). This interpretation, if cor-
rect, must also prevail in Upper Canads, not only under Con.
Stat. Can. cap. 99, in the case of appeals from decisiuns in
matters criminal, but, under Con. Stat. U. C. cap. 114, in
appeals from decisions in matters not ¢criminal. In our next
issue we shall publish this decisiou entire. It raises a ques-
tion quite new to us, and of interest to all who practice in our
Courts of Quarter Sessions.

Goney’s Laoy Book for February is reccived. This number
ig full of novelties. The stecl-plate engraving is ** St. Valen-
tine’s Day.” The colored fashion plate contains six figures.
¢ A Watch Pocket in Beadwork” is a very pretty desigan.
There are, besides, a peculiar fancy work bag, and some
original music, and about eighty engravings devoted te dress
and useful work for ladies.

APPOINTMENTS TO OF

FICE, &cC.

SOLICITOR GENERAL.

The Honarable ALBERT NORTON RICHARDS, Q C., to bo Soiicitor Generai in
and for that part of tte Province of Canada called Upper Canads, §n the room aud
stead of Lowis Wallbridge, Q C.. resigoed.—{(Gazetted January 20d, 1864.)

TO CORRESPONDENTS.

* CLFRE €711 Dic1s1oN CoCRT Co. NonFoLK "—* C. ARMSTRONOG."—Under * Disi-
sion Courts.”

“ A Rexve."—Tndor ¢ General Correspondenco.”




