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The Canadian Government is currently considering
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and Legal feasibility in the United States of various

I
relief Laws are aszlied1
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for Canada under the U.S. imncrt relied Laws.
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whether to enter into discussions with the U.S. Government

regarding the creation of a bilateral Tree Trade

The deteriorating U.S. trade position has -aspired

co permanen—L! mcdif! arplicam

Congress, and key interest groups, and (ill) the Likely

proposals, which Canada might sake in those discussions,

to modify the way U.S. imso

undoubtedly, special phase-in procedures wi. 
neeued in a Cazada-U.5. 2TA to protect domestic

reaction of the U.S. Goveramen: to each of the various

Agreement. This memorandum discusses the political

constraints on the U.S. negotiators, (11) the'current

a protectionist sen smen: in the Congress and

political attitudes on trade in the Administration,

proposals that have been made to create a special position

and Led to increased pressure on the

from a prospective flood of imports caused by the 
of tariffs. This memorandum does not actress chat 
-=ans sisal ir.rort relief, but rather discusses 5

3 Limit imports and reduce foreign barriers

to Canadian exports.’ in accordance with your request.
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"congressional.executive agreement. "
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be susmistad ce Congress

zerseired as weaken:

Laws are Likely -5 gezeraza considerable csn-r=vers!.

el amen -s ci a Canada-
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A may se generally welss

5 eize: case,

=2 keep he relevazt cozgressiczal cannai ~eea ciosely

azada Co Cenyress 1er -atiit cazion as either a “saasy

a "fast-track" srcedure

agreemenc. A "cansressicnal-execitive agreement" car

practice, the fast-track procedure jives Cang-ess a

Congress will be able Co shape, or ever block, a proposed

the fas--track procedure, the Administraticr i

may ie insisted Per by Congress) . To proceed unde -
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The President would have

the U.S. import relief

most desirable in many respects (ac

on -he progress s£ che tegs ci aci a ns.
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-hrruei tariff and zczcarif£ barriers would zitimately

however, these analysts recsgize -hat
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mi Canar : an isdust—y za the relatively small domestic

throuse the recue isc o£ crade bar

market, -zile iztegrati

reserve its domestic market iraa foreig: c-mpeczticn

analysts, unilateral srotectiec of the dcmtestic ecccemy

Canadian industey the c=Eor-ity fe: much greater g-sw*z.

e senefits, as well as the ==s3.

Canada new faces a decision as ta whether no attemet

reduce: on of -rice harriers would also make Canadian

assenez al so azsure

-has serve -• arztac- the Asmesis

qatismal marker. In the opinion of these

Èsmestis market. nersfare, seis
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I and the economies of scale i: would provide.

I
I trade.
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EPeat
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I

maras.I
I

are always costly to defend agains:

industries are to be internationally competitive and

assured access to the U.S. market is necessary i£ these

“hemselves c; guaranteed access

ARNOLD à PORTER

products tc the United States.

safeguards Laws

large part because or

Canada is to benefit fully from expanded intermatiznal

Canadian competitiveness in other foreign markets .

diversity, product quality, and financial support

necessary to compete successfully in the international

otherwise Locate in Canada are shifting their praductier

to the U.S. market-is increasingly threatened by U.S.

2 increased duties or quotas on inparts of Canadian

export relief actions, some industries that would

and after unpredictable in cutccae. They can result

united States, thereby assuring

net a sufficiently Large market to develop the product

often under the countervailing duty, antidumping, and

aci Li ties

This is because for many industries, Canada alone is

market. These industries need a larger "home" market

At present, he access of Canadian industries

inport relief actions. These actions -- imposed most
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re Trade Agreement would likely f—t

Because CÉ he above factars, we

=a seriously limit Cazada’s abili

Cover-ment would pursue measures -ha: woule increase
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- izvestesc, as Cazadiar industries would
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of U.S. acceptance of various proposals as iiz

relief Laws. Yeu cave asked us as ‘evaluate she Likelihcce

to com eta

Lief Laws

inves men- from Canada to the United States

tariffs -hrtus* creatism of 1

-at the pes: trade zerismance c: the cit

seceme more valnerable 35 cempetitisu fr== U.S. extorts.

s iscussioss Of a zcssible Cazada-U. 5. FIA. the Canadian

—is shi£

As you kov, the United States is

apt iicaticr of -he impo:

Lardons. Mos: C.5. zalismakers ic.cwlecge

the predictability o£ the effects of the T.S. imper-
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"The Poli ics o: Protection!sm, "
; p. il. which reviews

’ Ü£S Phillips,
Pub lue Coincer. (April/Hay 
chê résulta of a number : : recant tub lue oc mu on pells.

«

- 7 ' -iS.VOLO 2i POHTÎ2

3ut many of them real than certainsprang rJ. 5. collar. 
foreign industries have gained an important competitive 
advantage over tf. 3. industries independent of the value

And many believe that this advantage
s to foreign market access for rJ. 3. 

"'unfair11 support the foreign industries 
These policymakers 

fael that the U. 3. government must take action to 
reestablish a "level playing field" on the international 
narket by securing a reduction in foreign barriers to 
U.S. products, eliminating or offsetting foreign 
subsidies, and/or by erecting more (J. 5. barriers to

of the dollar.
results from barri

products or from
receive front their governments.

imports.

In the eyes of the public, increased imports 
are directly linked to the loss of business and jobs

Consequently, protectionistin the united States.1
measures have found broad-cased support among both

and often inspire emotional supportmanagement and labor.
The ?.eagan Administration officiallyfrom politicians.

favors free international trade, but has come under
increasing pressure to taka firm action to protect
domestic industries, and in some cases has responded

I >
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I affairs. Congress has traditionally felt that it has

I
practice of Congress in trade matters and its cu-ren

I
I terms of an Fi. with Canada.

I
I
I
I
I
I and domestic Law.

Treatiesi

I
I

o:

I
I

Article II of the Constitution specifically grants

insist on playing a strong rale in decisions about the

There are two principal ways

the President the power to enter -n*5 treaties

agreements" have equal status under both international

22A -- by treaty or by "congressional-executive

Executive Branch to conduct intaraziccal economic

distrust of the Executive Branch, that Congress will

e Senate.

ARNOLD & PCRTER

preeminent power in this area, and has maintained tight

may enter into an international agreement such as an

confidently predict, on the basis of both the past

restrictions over the President's discretion. One can

advice and consent" of a two-thirds ma:

A. Types of International Agreements and
Their Status under U.S. Law__________

the President

agreement." U.S. treaties and "congressional-executi

I
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I
5.

IFresiden-
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I

Presidem-
=e President’s aczi
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5 negstiate and enter

istasmatismal aqrsemer

Aishous- the Coast

2: a

agreements co whist che United Stazss is a sa. Y are

===ss £52 approval. Ceneress -=r passes a

- co enter

(=) An executive aqreemerauhortzed

ier does zac expressly

executive agreements rasher -har treaties. Executive

son-far autority so take iztarmatiszal agreements

aq-eemerts can cake any o£ several is.=s:

vast zajo-ity of izcermatiszal

sit atism, Caneress enacts a icavite —ranting au eri*7

strsecuen Ly 5 Censress

(a) Ac execive agreemest approved.

agreements." fr fact.

intermaciocal "executive
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by treaty — sometimes the President is deemed co be

I

I the President has claimed he had power ”o enter into

I is cower has been upheldor approval whatsoever.

specI
I
I
I
I

Congress .

I

by the courts when it was closely

ARNOLD 3 PORTER

granted authority, under treaties or other executive

agreements, to enter into derivative executive agreements

international agreements without any congressional input

designed to carry out the purpose of the prior treaty

and prior efforts by Presidents to extend it have seen

Presidential authorities, such as his authority as

without further submission to Congress.

(d) An executive agreement authorized

Executive agreements explicitly approved through

"Commander in Chief" or his authority to "receive

•congressional authorization are own as "congressional-

diplomats." However, this power is very controversial,

met with considerable opposition in Congress. A claim

(4) advance congressional delegation or (5) sussequen:

by the President's "inherent powers" -- on some occasions,

of presidential power to enter an executive agreement

on trade would be especially weak in Light of the strong

(c) An executive agreement authorized

power over that subject vested by she Constitution

i
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inconsistent with, either a trior treaty or cengrassiona'l-
In addition, Presidents haveexecutive agreement. 

occasionally terminated treaties without consulting 
Congress at all.

At the sane cine, however, international law
provides that a nation may not rely an provisions or 
its own law to justify a breach of its obligations under

The United States recognizes theinternational laws.“
latter principle, and acknowledges that the superseding
of an international obligation of the United States 
by a subsequent federal Law does not relieve the United 
States of that international obligation or the
consequences of its breach of that obligation.s

Therefore, if Congress were to enact Legislation
Inconsistent with the ETA at soma time in the future,
the U.S. courts would require the U.S. Cc varment and 
individuals subject to U.S. law'to implement the 
provisions of the subsequent legislation, even if

However, the ETA would remainviolation of the ETA.
binding under international Law, and Canada would be
entitled to invoke the dispute settlement mechanism

k I. 3rovr.ils, Prlnciriss of Public international law 
-i 6 -< 1?7«) .
1 *P.estatsmer.t (Tent, draft) § 135.
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Under the traditional method for cbtaizing
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— before or after execucicr 
in coth Houses of Congress.

cant trade program.

TA73 a

international economic agreements - such as

negotiate an iacermational economic agreement wish little

congressional approval, the Executive Branch would

executive agreements rather char as treaties' because

submit it to Congress.

the House of Representatives (especially the

is strong interest stems from the Conszictisnal

e Presicem”

masters) has had for 
intermatisnal trace :

majority.
be approved
•of a quorum

an :TA -- are normally submitted as congressisnai-

Ways and Means Committee) has a vary strong

originate in the House of Representatives. .ne House 
(especially the Ways and Means Comma tree, which has

interest in these agreements;’ and

or no congressional input. Te President would then

ament that "revenue measures"

1. Traditional Procedure

5. Congressional Ratification;
The Traditional and Fast-Track
Procedures________________________

SUC.: aS tarn IS

As previously noted, a treaty is submitted only to 
e Senate, where it mus: be approved by a two-thirds
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must be voted upon by tiie full souses.
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must be formed to negotiate a compromise, which itself

treaties mtst be approved by a -wo-chires vote c£

sb both Scuses.

treaty that uitimatel! rave

and submitted to the Senate for ratification technically

Unlike congressiocal-executive agreements, however,

The Committee is

ARNOLD A PORTER

to the full Senate for consideration, and may hoid it

different versions of a bill, a "conference committee"

no obligation to refer a treaty

e Late 196Cs, the J.S.7.2. concluded a

Committee, which may conduct hearings on the treaty.

The traditional cracedure described above has

and "understandings" to

the same effect by limiting the United States in its

2 . Fas “-Track 375 cedur 9

future compliance with or interpretation of

sometimes proved to be inadequate for the negotiation

Treaties are subject co a similar procedure.

Senate oui, rather than a majority vote of a quorum

indefinitely. Although a treaty signed by the President

A treaty is first referred to the Senate Foreign delations

may not be "amended," the Senate may attach "reservations"

taraziscal economic agreements. During the

1
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trace agreements -hat previce for eli

Consequently, when the bi Li chat became the Trace

under ar expedited procedure i£ the President (i) gave

- —The prospective agreemer- 
from the advance consul zitian 
natificatisr -acuirements. >

the Congress az Least 90 days prior cctice of his inter-

impiementisg sill, a statement of proposed administrative

to enter into the agreement, and (ii) submitted a copy

action, and a statement of how the agreement served

as-ae- Fas exempt at 
#0-day prior

s same time, duty 
suncries were 20E

Agreements Act of 1979 was ultimately introduced using

to refer the bi Li to the floor after 15 days, and each

e Trade and Tariff Act of 1984 extended

U.S. interests. The Committees would then be required

=cuse would have 15 days to act on the bill, with no

over the U.S. negotiators during the Tokyo Round.’’

o: du ties as well as nontariff barriers.’-

congressional committees to have significant influence

availability of the "fast-track" procedure to bilateral

votes in both Eauses.
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an agreement with Canada as well as Israël under —2 

original fast-track procedures, and with other countries 
subject ta the added requirements described above.
The final compromise Legislation exempted Israel cron 
the consultation and 90-day notification requirements 
and placed Canada in the same category as all other 
countries.

Section 406 of the Trade Act of. 1934 specifically 
provided that the prospective LT.S.-Israel FTA should 
not altar the O.S. import relief Laws.
such limitation on agreements with countries other than 

However, the report accompanying the original 
to grant authority for trade agreements 

with Israel and Canada states that !’[c]ie [ trace [ 
agreements would make clear that they will cot affect 
the normal operation of the domestic trade laws; 
example, procedures for domestic industries to seek 
relief from unfairly traded imports would operate without 
regard to such agreements.

Thera is no

Israel.
'-i ; iSenate

for

>1 l ♦

Consequently, it is essential to ce prepared 
for congressional limications cn the Adsinisoracicn's

Tver, though the negotiatingnagstiatang discretion, 
authorisation in the Trace .Act of 1954 prohibited the

' 9. ?.ap. Me. 55-510, 93 th Cong., 2d 5ass. ! 1554) .
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2.:::r. to pursue

• U■;3c6.
Congress is essencial 
a new GAIT round.

POLITICAL A1TO POLICY Q3M5T3AI-MTSIII.

Traditional rJ. S. Policy Pavoring 
■Multilateral Trade Agreements

A.

The CJ.S. Government has historically favored
In recantmultilateral over bilateral trade agreements.

years, however, the CJnited States has become frustrated
fractious nature of the multilateralwith the slaw.

the U. 3. Government has beer, mereTherefore,process.
favorably disposed toward bilateral and regional

such as the IT. 5.-Israel PTA and thearrangements,
Nonetheless, it is possibleCaribbean Pasim. Initiative.

that the U.5. Government position on a Car.ada-G.5. PTA

- 23 -iS.VOLD S> ?03TS3

1 iadvisable to use the fast-crack if it is available.
a trade agreement not consideredAs explained above,

'under the fast-track procedure is subject to potential
delay and modification by the Committees as. well as
the full House and Senate.
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I Subcommittee on Trade of the House Ways and Means

I
■ the Deputy Uneersecretarz of Agriculture for InteratisnalI Affairs and Commodity Programs:
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. Subsidized

I
I
I
I
I

duty Laws and dumping Laws as

Lavs designed =o keep the trade free 
and open.
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statement po the Desuty U.S. Trade Representative and

seing
। are basic

for a U.S.-Israel CEA, there were several strong comments

so often, 
worst kis

15 03

This is a reduction of tariffs and 
any nontariff barriers that we have, 
but I con" t include the countervailing

Turing the congressional hearings on the proposal

said 
is the 
tion

most significantly, during the hearings before the

opposing any limitation on the trade relief Laws. Perhaps

Committee, Chairman Sam Gibbons made the following

trade, as [ have 
free trace. It

So I don't want to see you attempting

barrier laws. Those

in the marketplace.

I would say to both of you that I 
don’t expect you to negotiate anything 
that would tear down our Laws shat I 
generally describe as keeping the playing 
field Level, she Laws against subsidies, 
the Laws against dumping essentially. 
Nor do I want you to do anything that 
gives any country a distinct advantage 
in what are the basic areas.

€ of Government izteres
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ittitude of Executive BranchC.
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recent experienceI
experience in negotiating international economicI

I Lack of strong leadership sa trade masters.

a.I
I
I
I - 1981,

I
AisYaston

I
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I
L

by three general factors:

Administraticn proposed its domestic economic program
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economic policy has generally been given a subordinate

with international econemis policy, (5) its -ecent

During the Reagan Administration, international

agreements, and (c) public percepcions of a current

appeared that little consideration was g

Recent Experience with 
intermacional Economic Pclicv

to modify the trade remedy Laws will likely ze influenced

e impairment of the

international economic position. indeed, the of

domestic economic policy

position to domestic economic policy. When the

to the program's possible effect on the nation's

The reaction of the" Executive Branch to proposals

U.S. competitive position, due to the a

1. General factors Likely To Affect
Administration Reaction___________

in the past three years,

is that trade policy is a function
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: 1 It has beer, reported, that the Administration, reacting 
the criticism oc Congress, is now preparing a .ta; or 

’icy statement to be released by early September.
Ths“ statement is being prepared by 11.5.-.?.. ïeuttar 
ar.d vi 11 be released ttly alter approval by the Cabaret 
Sconeraie Polirv Council.

1
I
I
I

I
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1
cons-ecusnces 1er CJ.S. competitiveness 0; his domestic

I Indeed, there is some exasperation.economic program.
and anger because although the members of Congress areI facing negative political reactions from their
•constituents over the trade situation, the PresidentI has r.ot provided them with a comprehensive trade program

This poor relationshipthey can. point to as a solution.I with Congress on trade policy is likely to affect the 
Administration's judgment on what it can offer theI ; sCanadian Government in an IT A.

1 b. Recent Experience with 
Trade Negotiations____I Early in the ?.eagan Administration, former united 

States Trade Representative ("U.5.T.R.") Brock'madeI strong efforts to foster interest in new multilateral

I These efforts were frustrated bothtrade negotiations.
by Congress and foreign governments. Partly as a result,I the .Administration turned its attention to regional
and bilateral negotiations, resulting in the Caribbean

1 oasin initiative and the CT. S.-Israel -TA. Although
the .Administration continues to press for a newI

u 0
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! 
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rough aggressive targetingI o: exports
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I trace surplus wi the United States
Likely

I ProG-ams

I
I
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except Jasan, 
emphasized i£ talks precede, 
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ndusts!
stad States 
er u.S.

Cr the other hand, Canada toes have the Larges:

Reasonableness of Prsccsal

of che above concerns of the Canadian Government and
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subsidies and -sordizatec izdus ry
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maintains relatively open markets for U.S. produces.

arc are sts 
Law _i thev

actively in the pursuit of an open world trading system.

As discussed earlier, to he competitive

States, rathe: chan Canada, to guarantee their access

support -0-

internationally, Canadian industries need open access

U.S. trade encourages industries to Locate in the United

CE any —o--7 
co he strong Sir

Administration, in general, would recognize the validity

nsicered co j actionable 
seo to countara: Ling 
cause in’um to a U.S.

has some 
which ire

a reliable trading partner, in that it participates

•would be sympathetic to the Canadian objective of

to the much Larger U.S. market. Ne feel that the

and does tot distort trade

to the U.S. market. The threat of impediments to Canada-

(i) Canada is generally considered

b. Cans 1st enev with U.S. Objectives

efforts. ‘* Indeed, Canada is thought to have

I
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thereby building support among other nations for broader
trade Liberalization.

Influence of Corneres3 and Publiec.

As discussed above, Congress and business and
Labor interests have lost confidence in the ability
of the United States to compete internationally. They

tradehave also lost confidence in the soundness of Ci.S.
Consequently, the Administration will hayspolicy.

a great fear of adverse reactions from Congress and
To avoid " frightening;l thesevarious interest groups.

it may be essential to the Administration 
that any proposals to modify the. trade remedy Laws be
interests.

incorporated into a balanced trade package before release
Such a package would teedto Congress and the public.

industryto offer benefits that will be appealing to U.S.
and labor to such an extant that they will justify the
costs industry and Labour would be asked to bear.
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I
» Many Congressmen feel char the other developed 

country markets that could potantially absorb 
ouch of the world's exports -- Japan and the 
Z.C. — are act as open as that of the United 
States. Consequently, the world’s exporters 
focus oa the U.3. market more than they would

I
I
I
I the countries thatIn addition,otherwise.

profit most from exporting to the waited States,I such as Brazil, Taiwan, South Korea, and Japan, •
keep their markets closed to CJ.S1 exports 
and to exports from each other. 
aot typically included in the list of countries

I (Canada is

I with closed markets.);

I • Most members of Congress now find it politically
necessary to take an active role in and speakI out on trade policy issues, whereas formerly

theseonly a few Congressmen paid, attention toI issues ;

I • Congressmen that are -confronted by angry inpcct-
pcintaffacted constituents are •unable toI to strong Administration leadership as ho icing

out hope for policy steps that will resolveI the problem;

I
I
I
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I There have been several bills introduced char

I would impose a surcharge of 1C% to 25% on imports from

I
Means Committee Chairman Can Rostenkawski, Was and
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Import Surcharge Leçisiaticr

1 would DOE apply Co Canada. )

i£ such countries reduce sei: surpluses by June 30,

have to find that such countries impose unfair trade

falls below 1.5 bercent

Means member Richard Gephardt, and the senior Democratic

laws and in the good
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South Korea — whose extorts to the united States are

The bill calls for a 25% surcharge on imports from those

specifically Japan, Brazil, Taiwan,

1986 or if the U.S. trade de

member of the Senate Finance Committee, Lloyd Sentsen.

Congress in the U.S. import

States, and whose exports on a global basis are 5G percent

important, was introduced on July 17 by House Was and •

seme • f

This bill reflects he Less of confidence by

of the U.S. gross national product. (Currently, this

55 percent greater chan their imports from the united

1 is chat, instead of dealing with import

faith of certain foreig* goveramen:s. The

either all or selected countries. The latest, and most

barriers to imports. The surcharge will not sake effect

-eate: than imports. In addition, the U.S.T.2. would
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I
resources. -zese
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entire turden or fsrsig- governments

is riclisist s£ -he Mul-

*as- 222

scme 34 cilaceral restra

and aspare! zrecucts. £ rem all sources

Textile and Acsarel Trade 
=== a ramen: Ac E of 1585

Masural zescuree Subsidy
Lecislision____________

en- and zze CATT.

sussidies

-2,0.2 i PCRTE2

aq*eemer£3

gzasa er texcil

Several sails have seen int-ad=ed -haz -cul-

Bills cave beer iarecucec calling for impositiar

-5 reduce their brace surpluses with -he united States.

LegisLasisn bo Restric- 
temher tasers______ ____

excast Canada and che E.C.

iems cu a srsducE-oy-ardue- and c=un==/-cy-Ceus--r

lusher 5530 Canada.

az amadiam 1

The Legisiaticn weuid acrogasB

of quantitative -estricicEs ec isports off softwcce

— law co encespass serais fsreig- gevermmen- sclities

Thi s bill would impose a sishly -estricive impc.-

Ls is

basis, she United States will apply a "eclesale" approach.
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I
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I

I

I

next aleccicn.

I
I

ize segianing ofI
BC-22935

I

Trade Law Modernization
Act cf 1985____________

of the bill would Liberalize the injury standard for

Bencsen -5 undertake a review 3 2 ch.

an essentially sipartisan issue

This is a comprehensive trade bill that, among

many cases, are as frustrated as die Democrats with

other things, would make relief from import campetiticz

safeguards relief and make industrial targeting an "unfair

-en- Congress, a Senate

U.S. trade policy an issue in

ARNOLD & PORTER

e Congress. However,

Therefore, although the Republicans in Congress,

Traditionally, trade literalization has been

- now appears chat the Jemccrats will attamgt to make

izberaiisacien may soon begin to split along party lines.

the Admini strati on ' s inaction, attitudes toward trade

trade practice" under U.S. Law.

Demccratic working group was established under Senator

more accessible for U.S. industries. Key provisions

3 . Democratic and Republican-
Positions on Trade________

a. Democratic Position
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a United States Trade Strategy."

Tse -epc-E,

of the

rles are

Areas of trade are

Scarx Matsumaca, Matocas faqle

policymakers er crade, is highly cri

the working group re Leased its preliminas repo.:, -his:
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recedemtec size 3f

develop a censiscen: -rade strategy -hat is responsive

exchange rata issues.

en: cazdizions she "new global economy.”

trade as "the weak link is U.S. ecsncmic sclicy."

manie Lautenter:, Jeff

S CSES’Eerm—

borrowing, -he failure of the Aomeni s-an nr -= address

failed -5

CEse.v— SV am”

the -arias -3tp are Li 
1 Ls==, Quenti- Surdack,

the u.S. As

Loss of u.S. Leadership

he PeEc.- aiso arg es -a-

argues that the Acmimistratics has

titled "The New Global E==nomy: Fi-st Steps iz

in istermazicmal -Fade.

che GA.: is =0 longer adeqzate

-he izerati oral ec nam today sicca existisg A..

spisiss of mes: of the Congressional Democrazi:

e ü.S. trade deficit, tie high Level of T.S. çoversmer

6‘ The esters of 
Rc=e— Syrd. Russe

inisc-aziaz’ s management of trade policy and describes

it deplores the

istracism’s trace pclicy. 2" Cr April 25
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and petroleum, currency exchange, barker and trade by 
government-owned corporations, and sa en) .

The nain theme of -the report, however, is a rather 
. precarious balancing of support 
calls for further protectionism.

free trade versusfa-

The report is somewhat
It criticizes thecontradictory in this regard.

n imposed more trade barriers 
imports than any Administration since- the 1920’3" 

rather than increasing protectionism.

Administration for having
on (J.S.
and emphasizes that, 
efforts should be directed towards opening the

At the same time, however,international trading system, 
one of the report's key recommendations calls upon 
Administration to make greater use of existing

the

such as Section 201 of the Trade Act ofauthorities.
1374, to provide relief from injurious imports. 
is argued that relief should be as easy to obtain as

It

is permitted -under GA—u rules.

Comments by several influential Democratic leaders 
in the House of Representatives reinforce the sense 
of frustration expressed in the Senate working group

Tor example, P.eoresentati ve ’.os rani-cow ski . thereport.
rec entiyChairman of the House Ways and Means Committee,

stated that:

I
I *
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csepe-- ive posi

zcme have-a: Liste.

--ever, zeçuslicam Cap

view trade policy as a

Representative Gechare:, -Ea is also cr the ways ac—

izaily, Zezreseccative Eczes, ancczer member

_ 2 sc LD 3 ? a R t -

a kine ct last call 
mederates .

—. richer

3S a tesemc-te

a==icr o-c domestic

ike he A* - =--- nz. Reçurlicac Cezgressmer

of the United States

simply relieve char —3

a escort en trade policy -at focuses on SC.

Means Cammittes, has cacmerted tha:

C 0 ngre 2 5 i a nal

TeaS‘292‘ sems.

-here is f-stratian with the trade d 
whist is casting jobs is everybody’s 
district. There is a a-ural human 
response =• blame fsreigers cor cur 
srsciems and === cue-selves.

Adminissration’s trade policy is out s£ couch «is

Means Commiszee, has said " :

ecznamis policy. Reçuslican Cazgressmes hate prepare

Amerita is fast assrsaching a Peace ecesis, 
me dike agaiss: sheer prctaczionis 
leçi slaticn is about co =rsak. This 
(the Sentsen ispor: surcharge bill! is
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a bipartisan meeting held on June 25 at which about

I izec the Administ ratic. (representedseverel! -

I
I
I
I

I

I
I

isdust-y has Lost 22,000 jobs to Canadian impo: s dur
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has -o be made “3 uneerstanc chat there’s a

issue and -here’ s

a Republican from Idaho, organized the "timber summit,"

train coming down che tracks CE

z riedersdor- ) for. failing co take action co limit imports

the past five years .

50 members of the Senate and House of Represectatives

attempted =6 distance czemselves from she President

(R. Alabama) recently asserted -hat the U.S. Lumber

meeting vas Trent Lot., the second- ranking Recublicac

as the meeting by Commerce Secretary Saldrige, -han-

on this issue. For example. Representative Larry Craig,

che House of Representatives, who stated chat "Canada

of Canadian lumber. Among the participants in this

Acting U.S.T.R. Smith, and white House advisor

no crakeman. " [n addition, Senator Jeremiah Denton
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Interest Croups üikely 
To Oppose-?rsoosals

i_ e

co be two categories of industriesThere appear
likely to oppose proposals co modify applisatLondhac are

of che trade remedy laws to Canada.

ir.duscriesThe first category includes those (J. S.

chat are currently complaining about alleged Canadian 

trade practises, such as those involved in the 

production of lumber, pork, stael,

and fresh vegetables.
came forward during negotiation of

the ETA'3

unfair
grainsraspberries,

Indeed, a numberaircraft.fish.

of industry groups 
Che V.S.-Israel ETA to request exclusion from

including these involved in the production 

bromine, textiles, cirrus,

We would expect similar requests
the Canada-CJ.5.

coverage.
and certainor sale of jewelry.
fromî Tchemicals.

negotiation ofvarious industries if
In addition, there have "seenETA goes forward.

the lumberchat certain Congressmen and

co link a possible Canada-'". 3 .
suggestions

industry will attempt 

ETA to reduction of emporta of Canadian lumber.
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are as follows:
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2807183
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: s: Large
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-he =ade Law
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Trade (cIc:)’* and she textiles

other countries. Iaciuded is this cazegsry are such
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me secsze cazegs. izcitdes —ose

op the ===unes -ar a preseden: would be established

I



- 50 -

I limitations on the Canadi an trade remedy Laws.

products that are interested in preserving

goods.

I
generally stronger U.S.

: i In general.

I
Prccosec Uri

I

- rams.
Hearings 
on Na’s

eras, 
for

a strong interest in other elements of the

eve. though they are act specifically interested

U.S. industries and groups that have such

U.S. importers and consumers of Canadian

as the Canadian-American Committee.

Companies or groups that are interested in

Canadian ties, such .

STA that they will support the entire package

-heir access to reascrably priced Canadian . .

TiA, the U.S.T.2. acted that ch

and consumers is presently sccevca: weaker -an is has 
seen in she recent past.

in modifying the trade remedy laws.’’

e political influence of U.S. importers

slower s,
i gh - ecAno L o gy 
Trade Area:
= House Comm .
(1984) •
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before the Succosm. Sc Trace o 
and Heats, rath Cong.. 2d Sess.

:umirure, cosmetics,
-lesholic oevarages,

as strong

U.S. industries that would benefit from

-a*., mowers me snow 
home appliances, and ' 
ad States- * sre: Tree

in the united States for negotiating with Canada 
trade Liberalisation on the following products:

13 During the hearings on the proposed U.S.-srel
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1

Lumber imports are already duty free and

I
investigation established that imports of

countervailable subsidies.

I

1

I

I acle marker

I

I

I
1

Sara

ml
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ccunterailing duty and safeguards Laws -5 —.S. exports

The U.S. Commerce Department in its 1982-83

would not be facilitated by an c A, and

might make che recipr-caL setefits c:

have Little basis for arguing that ar FZA would facilitate

access more explicit is: U.S. pc iisymakers.

Several significant applications of the Cazaczar

lumber imocrts aither by reducing tariffs or bv reducing 
S"=mze======asa

U.S. restraints or Canadian subsidies. • ’
======= ----- ------ -=======

lumber from Canada were not cenefiting from

3. increased. Applicaticr or 
Canadian Import Relief 
Measures to U.S. E.oFs

Thus, the U.S. industry and its congressional supporters
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and our own analysis.

I
I

EYEMPT
I

I
I

|

—o general conclusions with respect to this error”:

the topic, suggestions from the Canadian Government,

derived these proposals from the recent literature on

practices, hut rather to enable investors and industries

to increase the predictability of the effects

would not be to sanction dumping or unfair subsidy

In this section we evaluate the feasibility of

to have a greater degree of -certainty as they make
1

Long-range plans about production for the U.S. market.

various proposals for achieving this goal. We have

Before discussing specific proposals, we express

import relief Laws. The purpose of these provisions

ARNOLD Be PORTER
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such seasures

seres: is ar agrsemer: shat WCUld isprove

neqcziatisç -eciprscal measures desiszec to reduce -he

cne o£ che cél écrives c£ the = EA should be a salancad

seems likely “ha: U.S.

Lies c: sustnesses perarise is -he newly creatac free

negstiating an specific srapcsais to limit the U.S.

race a.2a.

Second, we believe che chances c£ achieving a

cs, some 3- r-ea-2.

ians -hat would frustrate he

they may be willing -= acknow Ledge ode value = £

rose co

sazisfactas, açrsemen: will be increased id, sef:

access co sock markets.

danger o£ trade disc

erase -5

officials, Lagislacsrs, and business izterests would

import relief Laws, Canada suggest; is general taras

predictability od access co the Caraciam market.

package of measures to arhance the aredieabili -7 o£

525129. 1.4 sees
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I
provisions on:

I • Government procurement.

I
• Intellectual property.

I • Trans-border data flows.

I

f

I

I
I

in addition co import relief measures, they might include

A2XOLD &: PORTER

[£ both parties negotiate with the gcal of

relating -a the U.S. countervailing du TV Law, which

which includes measures of interest c: Canada which

• Regulations on investment.

Each proposal is fallowed by ar "evaluation,"

• Provincial and state requlatorr practices.

• Local canten: laws.

reduce the threat of U.S. impc. relief actions.

safeguaris Law.

improving predictability of market access, there is

creates the greatest threat of U.S. impor- relief accises

a reiscnable chance chat ar agreement could se reached

The following paragraphs discuss specific proposals

given oo she anticumring Law

-AS.E2F32232 is -30

ch we offer cur judgment c: the fessibility or

fecting Canada. tereaf

I



I
desirabi Br3084:.

Ia.ter-atave .

I

Iwise each other.

I
7 2-

I-he Sesesc.s .

ceiss apec ~2

-eseme

I
same

a

-3SSEC2- I
I

6 I
I

the sorer ":

- trade tecweer

as a sussidy =y campaties

in amocher

zecsmes sucreis.

views ca shat

essem24.2*

any prog-am ta establiss czer crade setween == sount-ies

Lamented iz acre

A2X0L2 & POST52

Many zezefits available

çover-ment-cusiness relations vary in —a caun"ries
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in light of the advanced state ofStates and Canada,

the vast amount o£ trade betweentariff reductions.

I and their rather different customsthe two countries.

1 enzerorises.

The approach to further trade liberalizatisn

1
1
I
I
I

I
I
I
I
I

f $
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overmmec-al practices setween

concerning government inducements for business

government support; and it would Leave Canadian industries

therefore appears appropriate cat Canada raise he

been opened further co competitors who have unfair

industries with she feeling that their home market has

could benefit from new Liai carions an subsidy programs

for analyzing the trade impact of differences

wish the feeling that the benefits of the FIA are illusory

because the threat of U.S. countervailing duties would

benefits of

conflicts over "subsidies, " i.e., differences in

in the form of an ETA would be incomplete or one-sided

FEA. 3v the sate taken, the Jzitad States

question of avoiding disruptive subsidy conflicts that

tec States and

in Canada. What is needed is a cooperative process

govermect-cusiness relations. It would Leave U.5.

will discourage enterprises from pursuing the full

still impede their access to the U.S. market. It

if it did not address the question of how to resolve

I
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comprehensive normative principlas as

determining which economic 3*3G-ams would, be

Les could

countervailable and which would occ.

States in promoting stability and preciccability in

consistent with a long-range interest of che United

possible, . and objective procedures for asslying the
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The agreed-upon

the world economy.

establishing guiding principles, specific rules where

be beneficial for Canada, as it would reduce the

U.S. view of the proper relationship between government

Ideally, the ETA would bring as many sussid

itself to the United States, however, since

effective oser markezriace between Canada and the Jaited

would be based upon the objective of establishing an

decisions as possible under che "-ule of law" by

Lm- Lamented Ln several was: by setting fort

principles and files to izdivieual government programs

that are alleged to be subsidies. This system could

As the basis for this system, the ETA could set

and private industry. The system would also commend
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I in the STA cr some specific ways in which tiie general

I respective domestic Lavs on countervailing duties.

Some of the policies proposed for consideration in this

I context include:

maintain its current practice of refusing to countervail

I
e ITA

industries.

not ccuntervai Lab Le .

I

I is sol 12.

■1

I

maintaining the current application of the general
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7 as oneà -cuntervailabie
a specific enter

The U.S. and Canadian Governments could agree

principles on subsidies would be reflected in their

a Limited number of producers or industries (the "general

they existed, were generally available and therefore

duty case involving Canadian softwood Lumber,

determined that, because stumpage policies made timber

15.7(3).

e alleged stunpage subsidies, even if

avaiiasiiizy -ie ma be attractive, as it would involve

enterprises or

programs formally and actually available to more

the classic commen Law re choc of gradually adding

ones tic SeDSi 
ise or indust 
ies. " 15 J. s

is based upon the statutory defi

available on the same terms to several different

(i) A" guarantee that the ITA will

(Comment: An agreement

availability" -le).’’ "or example, in the countervailing

d. Modify Domestic Law
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-a prove than maarisl
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«
the home market is enhancedremoved, competition in 

and prices is the heme and foreign markets will tendI
to equalize.

I
I ExZtAFT IS"COI
1
I
I proposals Re lazing to De Carolinations 

of Cunping and Calculations 
of Dunning Margins__________ __________

T_ _

1
a. Governing Principles

for Decsralninc Domaine1
As with government economic programs (see

the ïTA could set forthI section. IV.A.l.a above) ,

I findings of dumping.principles and guidelines to govern

"The principal uncertainty in anti dump eng cases arises 
alternative accounting techniques for

* «
I from choices of 

calculating the various adjustments which the statute 
provides should be made before CJ.S. prices are compared 
with foreign pricas, and in "constructing1' a foreign 
value when foreign market prices are not available.
"These 'uncertainties are similar to those involved in

practice. and car. be reduced through
hrough the published

I
general accounting 
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decisions of theI :ta.
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