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EFFECT OF DISCHARGE OF A FIRST MORTGAGE.

The decision of Middleton, J., Re Butterfield & Waugh, 19
O.W.N, 42, is deserving cf the attention of conveyancers. The
application was under tie Vendors and Purchasers Act and the
faots were as follows:~-The vendor bought the land on November
1, 1811, and gave a mortgage payable on January 1, 1912, for
$200, part of the purchase money. This mortgage was paid off
on January 1, 1812, and the mortgagee’s receipt was produced.
No discharge was registered and the mort_..ce could not now be
found. This was the objection to the title made Ly the purchaser,
It appeared that there had been a prior mortgage and this first
mortgage was paid off and discharged in July 1920. The learncd
Judge held that the effect of this discharge under sec. 67 of the
Regigtry Act (R.S.0,, ch. 124) was to convey the legal estate to the
mortgagor who was the person entitled in equity, and therefore
that the objeotion was fully answered. The section in question
declarcs that a discharge vhen registeicd “shall e ax valid and
effectual in law asg a relesse of the mortgage o, of such lands and a
conveyance to the mortgagor, his heirs or assigns of the original
estate of the mortgagor.”

It does not appear explicitly hy the case whether ov rot the
vendor was the original mortgagor. The facts stated would
rather lead to the conclusion that he was not, and had Lought the
land in question subject to the prior morigage. We are rather
inclined to think that whenever a mortgage is paid off the true effect
of section 67 is that the legal estate docs not revest in the mortgagor
wherever he has made a subsequent moitgage, but will vest in the
mortgagee next in priority. The words of the section are ‘“the
morigagor his leirs or assigns’ and his subscquent mortgagees
would be in the position of “his assigns.” To compel & purchaser
to accept a title with a registered mortgage undischarged, merely
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on production of a receipt for the money, seems to be exposing him
to undue risk. If our view of the meaning of sce. 67 be the correat
one—then, on registration of the discharge of the first mortgage
the logal estate vested not in the mortgagor, but in the second
mortgagee and could only be got out of him by the discharge of
his mortgage or a reconveyance,
RESTRAINTS ON ALIENATION.
(CONTRIBUTED.)

In late issues, you deal with Restraints on Alienation, referring
particularly to two recent cases of Re Goodhve Trusts, 47 O.L.R,
178, and Re Ferguson and Rowley, 19 O.W.N. 16, both being decis-
iong of single judges. As these cases deal with a somewhat con-
fusiug subject, it is worth while to try as shortly as possible to
find out what they do decide.

Re Goodhue raises some difficult questions, and, taken by itself,
the reasoning on which the judgment is founded is not an authority
upon the subject of Restraints on Alienation, though the result
may be. It deals first with the operation of a power of appoint-
ment, and considers whether the attempted excrcise by the donee
of the yawer is valid.  There are two grounds on which its invalid-
ity is fairly apparent.

1. Some of the objects named in the exercise of the power are
not within the class presceribed by the instrument creating it. To
that extent, the exercise of the power war obviously inoperative.

2. Some of the beneficiaries meutioned in the document
exercising the power might by possibility fail to take vested inter-
ests within the period of a life in being when the powey was ereated
and tweniy-one years thereafter. Obviously, therefore, under
the decisions cited in the judgment, the appointees whose interests
might not vest within the proper time, take nothing under the Rule
against remoteness of vesting.

Those points heing out of the way, the learned Judge then had
to decide whether the heneficiarics who could take were entitled
ahsolutely or were only life tenants. He held that they took
absolutely. Having arrived at this result, it was then s proper
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question for decision whether the provision that the interest ap-
pointed to them should be ““disposed of by them respectively by
last will but not otherwise” was a valid restraint on alienation.
This is not a question of the Rule against remoteness of vesting
a- , but a question of the right to fetter the disposition of a
vested estate. It is one of the questions propounded by the learned
Judge at page 186 of the report, but he ¢ es not throughout his
judgment deal with the cases usually cited on this branch of law.
At page 193, however, he winds up his judgment by saying:
“The result is that (the benficiaries) are entitled presently to
receive their respective shares of the settled fund free from any
conditions or limitations.” While, therefore, the judgment deals
principally with other matters, one must concede, as you say,
that the result is a decision deelaring void a restraint on aliena-
tion otherwise than by will,

Re Ferguson and Rowley is not so complicated. The point
eame up squarely for decision, the authorities bearing on it were
discussed and it was squarely decided that suelh a restraint is
void at law; and it is submitted, notwithstanding your JorrNaL's
doubts, that the decision is right.

The subject is a most perplexing one, owing, I venture to think,
partly to the fact that so great a Judge as Sir George Jessel went
wrong in Re Macleay, L.R. 20, Eq. 186, and the weight of his
learning and authority accomplished more than most people
could achieve by throwing the law into confusion. One of the
consolations of mediocrity is that one’s mistakes dre not so serious,
The decision itself is perhaps unimpeachable, though it has been
criticized. He bases it upon quotations from Littleton and Shep-
pard’s Touchstone, to the effect that a general restraint on aliena-
tion is void, and he continues the quotation as. foilows ~1If the
condition be sueh that the feoffee shall not alien to such a one
naming his name or to any of his heirs or to the issues of such a
one, or the like, which do not take away all power of alienstion
from the feoffee, then such condition is good.” He then goes on
to say “‘So that according to Littleton, the test is, does it take away
all power of alienation?” and at page 189, he further says: “You
may restrict alienation by prohibiting a particular class of aliena-
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tion, or you may restrict alienation by prohibiting it to & particular
class of individuals, or you may restrict alienation by restricting
1t Lo a particular time,” and he implies that any such restrictions
being partial, are valid.

Now, if you give an estate to a man but say he must not
mortgage, he may at once make some disposition of it, or if you
give it to him but say he must not sell to Japanese or Chinese or
to any one but persons of the name of Smith, he may make some
disposition of it at once. Such restraints are clearly partial, and
are probably valid according to Littleton’s exception. But if
you give an estate to a man absolutely in fee simple, or for any
other lawful freehold estate, and say he may not in any way
dispose of it for ten years, then for ten years he is the absolute
owner of property which he cannoy alienate. Surely this is repug-
nant to the very nature of freehold interests in land or of any
other vested interest in property (cxeept perhaps a lease with a
covenant not to assign, ete.), and while one will not say that
there is no ancient authrity to support it, it is pretty safe to say
that it is not warranted by the examples from Littleton, Coke or
the Touchstone cited by the learned Master of the Rolls, R,
also, if you give a person a vested interest in property but say
that he shall not dispose of it except by will, it may be quite true
that his power of alienation is not entirely fettered, but a wii
only operates on death, and, therefore, for a time (the whole
lifetime of the donee) he cannot part with his vested interest at
all. It is a total, not a partial restraint on alicnation, during the
whole of the donee's life. It is perfectly true that in the last
thirty years there are decisions in favour of restraints on alicpation
otherwise than by will. The leading case in Ontario holding this
view is Earls v. Mecdlpine, 27 Gr. 161, 6 AR, 145, where devisces
were restrained from alienating during their mother's life except
with her consent. This wasg held a partial restraint, although so
long as she lived the vested estates of the sons were inalienable at
the will of a stranger. This decision gave rise to many cases,
some one way and some the other; many of them sccking to
reconcile or distinguish earlier authorities and only ending in a
worse mess than ever. Re Wilkinson, 6 O.R. 315, to which you
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refer, was decided four years after Earls v. MeAlpine and about
ten years after Be Macleay, 22d is only one of a number of decisions
which may be cited in support of the validity of such & restraint.

In 1902 Blackburn v. McCallum, 33 S.C.R. 65, was decided by
the Supreme Court, and a restraint against any kind of alienation
of a vested interest for twenty-five years was held to be a total
restraint and so void, and it may be said that the authority of
Earls v. McAlpine was greatly shaken by that judgment, though
perhaps it was not overruled. This important decision perhaps
lost some of its weight, because, while five judges sat and three
wrote judgments, the juc ments proceeded upon somewhat
different lines of reasoning, and it is hard to state just what
arguments convinced the Court. The result, however, is not in
doubt, namely, that a restraint on alienation of any kind for even
a limited period is nevertheless a total restraint while it lasts and
50 void.

Blackburn v. McCallum did not, however, set this matter at
rest; cases gtill arose, to some of which yoh refer, but the subject
again came before an Appellate Court in Huét v. Hutt (3911),
24 O.L.R. 574. There lands were devised to George A. Hutt
but were not to be sold to any one but J. E. Hutt for $1,400
during the latter’s life; and so the power to dispose of a vested
estate was made dependent solely on the caprice of J. E. Hutt
during his life. He might not buy, and if so, the owner could not
dispose of his own lands. The Court held the restraint void, and
overruled Farls v. McAlpine in case the Supreme Court had not
already done so. It is upon these authoritative cases of Black-
burn v, McCallum antd Huli v. Hutt that the decision of Re Ferguson
and Rowley is based, and it is submitted that notwithstanding
the many earlier contlicting and irreconcileable decisions, it must
now be considered as settied that a condition restraining the
alienation of a vested estate otherwise than by will is void as being
a total restraint on alienation.

SHIRLEY DENISON.

=
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SUFFICIENCY OF SERVICE OF NOTICE TO VACATE
BY LANDLORD.

IntroJuctory.—At common law and by weight of authority in
most States, under statutes relating to the subject, a notice by
& landlord to a tenant terminating the tenancy need not of neces-
sity be served personally on the tenant. Of course, if the statute
prescribes the manner of service, its provisions must be complied
with,

As a general rule, any mode of serving a notice to quit is suffi-
cient, where it can be traced to the hands of the party for whom
it was intended in due time. Whenever service upon the party
in person is practicable, it should be the mode adopted; but in
the absence of the tenant, the notice may and should be served
in the manner best caleulated to reach him.

It has been stated in a Missouri case: “Serviee hy copy may
be liberally viewed for certain purposes. But it is not so viewed
in all cases. One may be presumed to remember that he has
indorsed a note, and to expect notice about a certain time. But
in proceadings to terminate a tenacy by notice, whilst to require
personal sorviee muight put it in the power of the adverse party
to make it impossible to terminate a tenaney in the absence of
some statutory provision, the rule as to service by copy should
be applied with some strictness, and it should appear that there
has been reasonable diligence. and that the mode adopted is
reasonr.oly likely to give actual notice where there is no appearance
of attempt on the part of the one to be served to evade notice.”

If the tenant is personally served, serviee may be made on or
off the premises.

Notice properly sevved on a tenant is binding on a sub-tenant
coming in after the service of the notice.

By Mail.—In Frngland it has been held that sending the notice
to the tenant by registered mail is sufficient serviee.

#erviee of notice by mail, so as to cast upon the tenant the risk
of receiving it, is not suthorized. However, it is held in Minnesota,
that if such mode of service is adopted, and the notice is actually
reccived by the tenant within the required time, it is sufficient.
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Reading Notice to Tenant.—When the notice is vequived to he
in writing it must be delivered; a mere reading of it to the tenant
being insufficient.

I° the tenant receives the notice after it has been read to him,
the service is sufficienc. This is true although the notice is address-
ed to him and another.

Delivery to Perso. Other Than Tenant—T.caving the n- tlee at
the lessee’s house, off the demised premises, and calling the
attention of a person, not an agent of the lessee nor a membher of
his family, to it, was held insufficient, unless it were shewn that
the lessee actually received the notice.

Delivery to Wife of Tenant—By the weight of authority, it is
a sufficient service of notice to quit to leave it at the tepant's
home on the premises with his wife, in the ahsenee of the tenant
from home: it not heing necessary that it should be served per-
sonally on him.

In justifieation of the rule that serviee on the tenant's wife
congtitutes service on him, it has heen said:

“A wife is by reason of her relationship to her hushand the
keeper of his house and his agent to perform sueh duties relating
to the domicile as are necessary in his abwence,  Among these
may be reasonably included the reception of notices relating to
the tenure of the premises. I personal notice upon the tenant
were necessary it would be a diffieult wdertaking for a landlord
to terminate a monthly tenaney if the tenant should wish to
avoid serviee,”’

Where the wife was the tenant, serviee of notice on the hushand
was held to be good, although the notice was addressed to him.

Same—Absence of Tenant—Tt scems very well settled, that
where personal serviee cannot he effeeted, in the absence of a
statute requiring the serviee of notice fo he made in a specified
manner, it is sufficient if left with the wife of the fenant.

No where the tenant is absent from the State, serviee of notice
on his wife, in thie instance at his place of business, is sufficient.

Nervice of notice on a tenant’s wife, while he was absent at
work, in the absence of a shewing that he was out of the city,
or that he could not have heen served without difficulty, or that
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the notice was explained to the wife when served on her, or that
she communicated the fact of its serviec or delivered it to her
hushand, was insufficient, unless she was his agent, or the person
in possession, within the meaning of the statute.

Delivery to Servant or Employec.—Where it appeared that the
officer whose duty it was to serve the notiee, went to the house
occupied by the tenant, and, ir response to his vinging o1 the
door bell, & woman opetied a window ard asked him what he
wanted, to which he replied that he had a notice for the tenant.
and she said she would giveiy to him, and he then handed her a
copy of the notice, it was held that the jurv weve justified in
finding that the woman was the wife or servant of the tenant;
the Court further holding that if the woman was either servant
or wife of the tenant, the service was good.

A salesman in th tenani’s store, during the tenant's tem-
pors -y absence, is not a proper person on whom to serve notice,
The salesman, although exercising certain agency powers, is . ot
deemed to e an agent of the tenant for this purpose.

Delivery 1o Servant of Boarding House Where Tenant Resides.- -
Service of notice by leaving a eopy with a scrvant of the keeper
nf a boarding house at which the tenant had resided and where
his wife yet remained, is held insufficient in Missouri; it appcar-
ing that by proper inguiry and reasonable diligence the tenant
could have been found.

Agent of Tenant.—Notice served on 'ne who, as agent of the
tenant, has charge and management of his husiness with reference
to the tenancy, is sufficient.

This is nrore espeeially true if it is impraciicable t. serve the
tenant personally, and it appesis that the notice was timely
delivered to the tenant by his agent.

¥ Person in Pusscssion.”—Some statutes require that notice
be served on the tenant or person in pnssession of the premises,

Under this provision, possession by a person who merely
hay yens to be on the premises, or, for instance, a lodger, is not
such possession condemplated by the statute.

A uotice addressed (o the original tenant, and served on the
father of the person in poss ‘ssion of the premises, was held to be
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sufficient compliance with a provision requiriiy, service hy leaving
1 copy with a person residing on or in posscssion of the premises.

The mere fact that the wife of the tenant paid the rent at
the instanee of her husband, does not make her the person in pos-
segsion for the purpose of receiving such notice,

Two or More Joint Tenants.~—Where there are {wo or more
persons in possession of premises as joint tenants or in common,
serving the notice on one of them, on the premises, has been heid
to be suffieient service as to all.

Service of notice on the partner of the tenant, on the premises,
during the temporary abscnce from the State of the tenant, was
held sufficient as to the tenant.

Service on Corporation—The manner of serving notice on a
corporation is largely controlled by statute, and whi  is sufficient
service depends upon the provivions of tae statutes in the State
in which notice is given.

fervice of notice on the bailiffs or head officers of a corporation,
has been held by an English case to he suffieient.

It has been hele' that service of notice on its ircasurer is good
service on the oerporation, both at commen law and under the
statutes of Minneso*a.—Cenfral Law Jovrnal.

CANADIAN LEGAL HISTOLY.

We always welcome any information bringing to the notice of
the profession historical reminiscences connected with the Bar of
{‘anada, and our columns are always open to items of interest in
this conncetion. We therefore are glad to publish the following
civevlar of the Historical Association of Annapolis Royal, N.8.,
received from its President Mr, L. M. Foster, and addressed te
the Judges and Barristers of Canada. It speaks for itsell. We
are told that:—

Next year (1921) witi mark the Bi-Cent mary of British
('ivil Law in Canada, the first Court of Judieature having been
assembled within the walls of the old fort of Annapolis Royel in
1721,

The Historical Association of Annapolis Royai has unde uken
to see that this important historieal event is fittingly celebrated
and & permanent memorisl of it erected.  The latter will probably
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take the form of a bronze tablet of dignified proportions, suitably
inseribed, and placed iu the officers’ quarters building in IFort Anne,
the formal unveiling to take place on a aate agreeable to the
Canadian Bar Association,

The circular hopes chat the Bar Association will hold its
annual meeting in Annapolis Royval next yvear, or if this eannot
be arranged that it will at least be represented by a deputation
at the unveiling.

An appeal is now made to the Beneh and Bar of Canada for
funds to pay for the proposed memorial. Tt is estimated that the
cost will be 81,500, and the subscription list has been opened by a
contribution of 8300 from the Chief Justice of Nova Seotia, Hon.
R. E. Harris,

Subseriptions may be sent to H. J. Ammstrong, Fsq.. Manager,
Royal Bank of Cavada, Annapolis Royal, N.&,, who is Secretary-
Treasurer of the Historieal Associstion of Annapolis Roval and
Treasurer of the Bi-Centenary Memorial Jur

It is hoped that there will he a prompt and generous response
to this appeal. It is neeessary to know what funds are available
before s design for the memorial can be ealled for, or steps taken
to carry it into effect.

Any further information desiced may be obtained by writing
the President or to the Necretary-Treasurer.

DIVORCE STATISTICS.

If any argument were necessary to shew that the providing
facilitics for divoree has a tendeney to multiply the eases in which
such relief is sought, the following statisties of the English Divoree
Court seem to supply all that is needed. The totad ¢ mses were
ag follows:—

B ... 389
317 T S B 1]
e o : . AUS
1917, . oo . . .. 708
Wis.. .. I £ 51
9.0 e 2,088

1920, .. 2,628
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REVIEW OF CURRENT ENGLISH CASES.
(Registered in accordance with the Copyright Act,)

HusBAND AND WIFE—GOODS SUPPLIED ON ORDER OF WIFE—
ACTION AGAINST HUSBAND AND WIFE JOINTLY—LEAVE TO
SIGN JUDGMENT ON SPECIALLY INDORSED WRIT AGAINST BOTH
DEFENDANTS—APPEAL BY HUSBAND—JUDGMENT AGAINST
HUSBAND ‘SET ASIDE—NO JOINT LIABILITY ESTABLISHED—
PriNcIPAL AND AGENT—ELECTION.

Moore v. Flanagan (1920) 1 K.B. 919. This was an action by
a milliner against husband and wife to recover the price of goods
supplied on the order of the wife. The writ was specially indorsed
claiming that defendants were jointly liable. The plaintiff obtained
leave to sign judgment against both defendants and signed
judgment accordingly. The husband appealed and the judgment
was set aside as against him, and he obtained leave to defend. On
the trial the plaintiff failed to prove any joint liability, but Lush, J.,
gave judgment for the plaintiff against the husband. The husband
appealed and the Court of Appeal (Bankes, Scrutton, and Atkin,
L.JJ.) held that the plaintiff’s remedy against the parties was
alternative and not joint, and, having obtained judgment against
the wife who, on the facts proved, was merely the agent of the -
husband, she was not entitled to judgment also against the prin-
cipal. The appeal was therefore allowed and the action dismissed
as against the husband. Atkin, L.J., however, felt some misgiving
as to the justice of the decision. Scrutton, L.J., suggests that if
the plaintiff did not wish to elect to take judgment against the
'wife so as to release the husband, she might, on the husband’s
application to set aside the judgment, have notified the wife and
had the whole order re-opened. : ~ .

SALE OF Goops—C.I.F. CONTRACT—PAYMENT ON TENDER OF
SHIPPING DOCUMENTS—POLICY OF INSURANCE—BROKER'S
CERTIFICATE OF INSURANCE—SUFFICIENCY OF TENDER.

Wilson v. Belgian Grain and Produce Co. (1920), 2 K.B. 1. The
simple point involved in this case was whether under a c.if.
contract it is a sufficient tender of shipping documents, to tender,
instead of a policy of insurance, a broker’s certificate that insurance
has been effected, indorsed to the buyer. Bailbache, J., beld that
it was not as the remedy if any of the buyers on such a certificate
would be quite different to that under a policy. Witnesses were
called by the sellers who.proved that it is a common practice
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nowadays for sellers to tender instead of a policy a broker's
certificate, but they also testified that the buyer was not bound to
accept such a certificate; ho therefore held no custom of trade could
be relied on. It may be remarked that the learned Judge is careful
to say that his decision does not apply to American certificates of
insurance, which ave in effect policies of insurance.

CONTRACT—SALE OF GOODS—DBREACH OF WARRANTY—MEASURE
OF DAMAGES—MITIGATION OF DAMAGES—SALE oF (ioops
Acr, 1893 (56-57 Viet. c. 71) s. 53 (3)—(10-11 GEo. 5, c. 40,
8. 52 (3) OxnT.).

Slater v. Hoyle (1920) 2 IX.B. 11. In this case the plaintiffs
were manufucourers of cotton eloth and contraeted to sell 3,000
pieces of unbleached cloth of a specified quality to the defendants.
The plaintiffs had delivered and the defendants had accopted 1,625
pieces: but refused to accept any more on the ground that the
picces delivered were not according to the contract. The action
was brought for damages for not accepting the balance of the
goods; and the defendants counterclaimed for damages for Lreach
of warranty in respect of the goods delivered, and also for damages
for non-delivery of the balance of the goods. It appearod thai the
defendants had made a contract for the sale of 681 pieces of
bleached cloth; and in fulfilment of that contract had used pari
of the cloth received from the plaintifis and as to these pieces had
sustained no loss. Grier, J., who tried the action, found that the
plaintiffs had committed a breach of the contract and had re-
pudiated their obligations under it, and dismissed the action: and
on the defendants’ counterclaim he held they were entitled to
damages for the breach of warranty and that the measure of such
damages was the difference between the market price at the time
of vuse dolivery of the goods contracted for and the goods actually
delivered ; and that no deduction should be made in respuct of the
691 pieces, and as regards the claim for non-delivery, the market
pricc having fallen below the contract price, no damages were
recoverable. The plaintiffs appealed, but the Court of Appeal
(Bankes, Warrington and Berutton, L.JJ.). agreed with Grier, J.,
and with what was said by Lord Esher, M.R., in Rodocanachi v.
Milburn, 18 Q.B.D. 67, 77, and approved by the House of Lords
in Williams v. Agnis (1914), A.C. 570, viz., that: “It is well settied
that in an action for non-delivery or nonaceeptance of goods
under a contract of sale the law does nr% take into account in
estimating the damages anything that is accidental as between
the plaintiff and the defendant, as for instance an intermediate
contract entered into with a third party for the purchase or sale of
the goods.”
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INSURANCE (MARINE)—PARTIAL LOSS—DAMAGE UNREPAIRED—
SUBSEQUENT TOTAL LOss—MERGER.

Wilson Shipping Co. v. British & Foreign Insurance Co. (1920) 2
K.B.25. This was an appeal from the decision of Bailhache, J.
(1919), 2 K.B. 643 (noted anfe p. 113). The question was whether a
partial loss unrepaired, followed by a total loss, could be recovered
under a policy of marine insurance. Bailhache, J., held that the
partial loss became merged in the total loss and was not recoverable,
but the Court of Appeal (Bankes, Warrington, and Scrutton,
L.JJ.), held that there was no merger and that the plaintiffs
were entitled to recover for the partial loss notwithstanding the
subsequent total loss.

PrAcTICE—CO0STS—JUDICIAL DISCRETION—SUCCESSFUL DEFENDANT
—DEPRIVATION OF cosTs—RULES oF SupREME CourT, ORD.
XV. r. 1, (ONT. JUD. Acr, s. 74).

Ritter v. Godfrey (1920) 2 K.B. 47. This was an appeal on
the question of costs by a successful defendant, who had been °
refused his costs. The action was against the defendant,
a medical practitioner, for alleged malpractice. Prior to the
action a correspondence had taken place between the parties in -
which the defendant had adopted a tone of levity and used some-
what insulting terms. At the trial the Judge found in favour of
the defendant on the merits, but refused to give him costs mainly
for the attitude taken by him in the correspondence before action.
The Court of Appeal (Lord Sterndale, M.R., Atkin, L.J., and
Eve, J.), however, considered that this was not a sufficient ground
for refusing the defendant his costs, although at the same time -
considering the defendant’s letters were offensive and lacking in
good feeling, yet as they had not provoked the action, they con-
stituted no ground judicially for depriving him of his costs. The
observations of Buckley, J., were quoted with approval, viz.: “The
facts upon which a Judge could exercise his discretion in depriving
a successful litigant of costs, must be facts relevant to the question
to be adjudicated upon as between the plaintiff and the defendant.
The Judge had no power to deprive the successful litigant of
costs because in some matters, not material, he might think that
the party should have behaved with- more courtesy or consider- -
ation. These were not matters on which the Court could act.”

INSURANCE—PEACE, WHEN CONCLUDED—SIGNING OF TREATY—.
EXCHANGE OF RATIFICATIONS—‘ TERMINATION OF THE PRES- .
ENT WAR.” ,

Kotzias v. Tyser (1920) 2 K.B. 69. This was an action on

a policy of insurance whereby the insurers agreed to pay to the
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ineured a certain sum “in the cvent of peace between Great
Britain and Germany not being concluded on or before the 30th
July, 19197 A treaty of peace was signed between these nations
on 28th June, 1819, but they did not exchango and deposit ratifi-
cations of the treaty until January, 1920. Roeche, J., who tried
the action, held that peace was not concluded until the exchange
of ratifieations of the treaty, and therefore that the plaintiff was
entitled to judgment.

LLANDLORD AND TENANT—LEASE-—EXPIRATION OF TERM—NEW
TENANCY—]MPLIED TERMS OF NEW TENANCY—('OVENANT TO
REPAIR—ARSIGNMENT OF PART OF REVERsION—RIGHT OF
ASSIGNEE OF REVERSION TO SUE FOR BREACHES OF IMPLIED
COVENANT—('HOSE IN ACTION.

Cole v, Kelly (1920) 2 K.B. 106. In this case the contest was
between an assignee of a reversion of a leaso and the tenant, as
to the lisbility of the latter on implied covenants to repair. The
facts were somowhat involved. Miss Hummond, who was the
lossee of certain premises sub-let them to the defendant for five
vears from December 25, 1012, this sub-lease contained covenants
by the sub-lessde to repair.  On October 29, 1914, Miss Hammond
died intestute and by agreemient between her administeator and
the defendant, it was arrangod in November, 1917, that the defend-
ant should continue in occupation vn a quarterly tenaney termin-
able on a quarter’s notice at any quarter day.  Subsoquently the
administrator . ub-lot his reverrion to the plaintiff less three
days.  The dofendant gave notice to quit and gave up possession,
and the present action was brought for breach of her covenant
to repair. By the Convevaneing Act, 1881 (44-45 Viet. e. 41),
5. 10 (1), an assignee of a lease is entitled to enforee the covenants
“therein contained"” and it was ohjected on the part of the defendd-
ant that as the quarterly tenancy had been affected by corres-
pondence, although the tenant might be impliedly bound by the
covenants in her original lease, yet they were not “eontained”
in the lease of the roversion of which the plaintiff was assignee,
and Lush, J., so held: but the Court of Appeal (Bankes, Serutton,
and Atkin, JJ.), held that the defendant’s covenants on her original
lease were implied as part of the terms of the renewal lease, and
were “contained’” therein within the meaning of the statute;
and that the plaintiff, though only an assignee of purt of the
reversion was entitled to recover; hut they intimate that without
an assignment of the right of aetion in respect of breaches conunit-
ted hefore the sub-lease to the plaintiff, and notice to the defendant,
the pliintiff might not be entitled to recover damages in respoct of
such breaches.
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NEGLIGENCE—INJURY TO CONSTABLE IN SERVICE OF MUNICIPAL
CORPORATION—ACTION BY CORPORATION AGAINST TORT-FEASOR
—Lo0ss OF SERVICE—MEASURE OF DAMAGES—W AGES DURING
INCAPACITY—PENSION.

Bradford v. Webster (1920) 2 K.B. 135. This was an action
by a municipal corporation to recover damages for injury inflicted
on a constable in the employment of the plaintiffs through the
negligence of a servant of the defendant. By the contract between
the plaintiff and the constable he was entitled to full pay during
Incapacity arising from injury in the course of his duty. By the
Police Act, 1890, and regulations thereunder the constable would
have been entitled to retire on an annual pension of £67 if he had
been able to serve until 1926, but if at any time he was permanently
injured in the execution of his duty, he was entitled to a special

-pension at a higher rate. Pensions were paid out of & fund,
about one-third of which was provided by the plaintiffs, the rest
of the fund being derived from other sources. In September,

1917, the constable in question while in discharge of his duty was

injured by a steam waggon in charge of the defendants’ employee.

From the date of his injury until October, 1918, when it was first

found that the constable was permanently incapacitated, he was

paid full pay, amounting to £185.0. 10; and as from the latter day

he was awarded a special pension of £99 per annum. Lawrence, J.,

who tried the action, held that theplaintiffs were entitled to recover

as damages the £185.0.10, so paid, and also a further sum in
respect of the acceleration and increase of the pension, which
he fixed at £150.

RESTRAINT OF TRADE—CONTRACT OF SERVICE—RESTRAINT _TOO
WIDE-—SEVERABILITY.

Atwood v. Lamont (1920) 2 K.B. 146. 'This was an action to
enforce a covenant in restraint of trade. The plaintiff carried on
business at Kidderminster as a draper, tailor, and general outfitter.
By a contract for the employment of the defendant by the plaintiff
in his tailoring department, the defendant agreed that he would
not any time thereafter ‘“either on his own account, or on that ef
any wife of his, or in partnership with, or as assistant servant or
agent to any other person or persons or company carry on or be
in any way directly or indirectly concerned in any of the following
trades or businesses that is to say, the trade or business of a tailor,
dressmaker, general draper, milliner, hatter, haberdasher, gentle-
men’s, ladies’ or children’s outfitter at any place within the radius
of 10 miles of Kidderminster.” The defendant subsequently set
up business as a tailor at Worcester outside the ten miles limit,
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but obtained and executed tailoring orders in Kidderminster.
The County Court Judge, who tried the action, held that the
covenant wug wider than was reasonably necessary for the pro-
tection of the plaintifi’s business, and that it was not severable,
and he dismissed the action; but a Divisional Court (Bailhache
and Sankey, JJ.) reversed his decigion, being of the opinion
that though the covenant was too wide it was nevertheless sever-
able and confined to the trade or business of a tailor, it might be
enforced, and an injunction was accordingly granted restricted to
tho tailoring trade. The observations of Lord Moulton in Mason
v, Provident Clothing & S. Co. (1913), A.C. 724, 745, as to the non-
severahility of such covenants rure considered but not concurred in.

LANDLORD AND TENANT—~TENANCY DETERMINED BY NOTICE TO
QUIT—SUBSEQUENT TENDER OF RENT—ACCEPTANCE BY LAND-
LORD OTHERWISE THAN A8 RENT—WAIVER OF NOTICE,

Hartell v, Blackler (1920) 2 K.B. 161. This was an action hy

a landlord to recover possession from an allegeid overholding

tenant. The defendant had been gerved with notice to quit, but

had refuged to leave on dho expiry of the notice but tendered to
the landlord rent. This the plaintiff refused to aceept it as rent,
bt retained the money for defendant’s occnpation of the premises,
and insisted that he should go out. The County Court Judge
held that the retention by the landlord of the amount tendered
as rent operated as a waiver of the notice to quit and dismissed
the action, and on appeal a Divisional Court (Bailhache and

Rankey, JJ.) affirmed his decision considering the point con-

clusively settled by Croft v. Lumly (1855) 5 K. & B. 04%, 080,

where it was held by the House of Lords that a landlord in such

circumstanees could not retain money teadered as rent for any
other purpose without waiving & nutice to quit.

BUILpING CONTRACT-- CONSTRUCTION— ERTIFICATE OF ARCHITECT
—('UNDITION PRECEDENT TO RIGHT QF ACTION—~ARBITRATION
CLAURE,

Eaglesham v, MeMaster (1021 2 KB, 169, This was an
action on a huilding contract, which {nfer alia p.ovided that “ the
certificate of the arehitect is a eondition precedent to the eon-
tractor’s right of action against the employer™ and also that * the
architeet is to be sole arhitrator on umpire hetween the employer
and the contractor, and is to determine any question, dispute, or
difference that may arise cither during the progress of the work, or
in determining the value of any variation that may be made in
the work contracted for, and the eertificate of the architect's

i.

B
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decision upon such question, or difference, shall be final and binding
between the employer and contractor without any appeal what-
ever.” The plaintiff who was the contractor had been paid the
whole of the amounts which had been certified by the architect
to be due to him, but he alleged that he was entitled to a further
sum which he claimed to recover in this action. He made no
application for arbitration. Lord Reading, C.J., who tried the
action, held that in the absence of the architect’s certificate that
the claim made by plaintiff was unaffected by the arbitration
clause, or of any evidence of any improper dealing between the
architect and the employer, the action could not be maintained.

CRIMINAL LAW—EVIDENCE—PREVIOUS CONVICTION-—ADMISSIBIL-
" 1ry—CriMinAL EvipENncE Act, 1898, 61-62 Vicr. c. 36, s.
1 () (i)—R.8.C. c. 145, 5. 12).

The King v. Wood (1920) 2 K.B. 179. In this case the question
was raised whether it was open to the prosecutor to give in evi-
dence a previous conviction of the accused where the same related
to an offence committed subsequent to that for which he was
being tried; the Court of Criminal Appeal (Lord Reading, C.J.,
and Darling and Sankey, JJ.) held that he could.

CRIMINAL LAW—EVIDENCE—PRISONERS JOINTLY INDICTED—EVI-
DENCE OF ONE PRISONER—CROSS-EXAMINATION TO INCRIMI-
NATE ANOTHER PRISONER.

The King v. Paul (1920) 2 K.B. 183. The point decided in
this case is that where two persons are together indicted for an
offence and one of them offers himself as a witness it is competent
for the prosecuting counsel to cross-examine him with the view
of incriminating his co-prisoner, even though his evidence-in-chief
was simply a confession of his own guilt.

RAILWAY COMPANY—(GOODS DELIVERED FOR CARRIAGE IMPROPERLY
PACKED—KNOWLEDGE OF COMPANY OF INSUFFCIENCY OF PACK~
ING—DEFENCE THAT DAMAGE DUE TO IMPROPER PACKING.

Gould v. South Eastern and Chatham Ry. (1920) 2 K.B. 186.
This was an action against a railway company for damage %o
goods entrusted to it to be carried. The goods in question were
insufficiently packed and this was known to the defendants’
servants when they received them for carriage; but they contested
the plaintiff’s claim on the ground that the damage was due to the
insufficient packing. The County Court Judge who tried the
action was of the opinion that the defendants having knowledge

]

L
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of the insufficient packing could not set it up as a defence, and he
gave judgment in favour of the plaintiff; but the Divisional Court
(Atkin and Younger, L.JJ.) reversed his decision, holding that the
carrier of goods is not liable for any loss to goods due to the fact
that the shippers had negligently and insufficiently packed them.

MuNICIPALITY—NEGLIGENCE—STREET INSUFFICIENTLY LIGHTED
—LIABILITY OF LOCAL AUTHORITY. .

Carpenter v. Finsbury Borough Council (1920) 2 K.B. 195.
By statute the defendants were required to cause the streets within
its borders to be well and sufficiently lighted, and for that purpose
to set up and maintain a sufficient number of lamps in every such
street, and cause them to be lighted with gas or otherwise, and to
continue lighted during such times as the defendants might think
necessary or proper. The plaintiff claimed to recover damages
for the death of her husband which she alleged was due to the
insufficient lighting of a street on which he was driving a vehicle.
It was contended on the part of the defendant that under the statute
the amount of light in each street was in the discretion of the
defendants; but Sherman, J., who tried the action, held that the
defendants were obliged to furnish a sufficient light, and whether
. or not they had done so, was a fact to be determined by a legal

tribunal of fact; and in this case he found that fact against the
defendants. B

BANKRUPTCY—DEED OF ARRANGEMENT—INVALIDITY—UNAUTHOR-
IZED TRUST FOR BENEFIT OF CREDITORS—MONEY RECEIVED BY
TRUSTEE-—RIGHT OF OFFICIAL RECEIVER TO MONEY IN JIANDS
OF TRUSTEE OF VOID INSTRUMENT—ESTOPPEL—STATUTE OF
LIMITATIONs—(BANKRUPTCY AcT, 9-10 GEO. V. (D), c. 36,
ss 3,9, 11). _

In re Lee (1920) 2 K.B. 200. Now that the Canadian Bank-
ruptey Act has come into force the English bankruptey decisions
become important to consider, as the Canadian Act is mainly
founded on the English Act. In this casein 1904 a debtor executes
a deed of arrangement with his creditors under which he assigned
to a trustee a certain part of his annual income to be applied after
making certain deductions in payment of the claims of his creditors
and in consideration of the arrangement the creditors agreed that
all proceedings in bankruptey or otherwise were to be stayed.
The arrangement was carried out until the debtor died in 1918, the
applicant receiving pro rate payments on his debt between August,
1905, and July, 1917. The debt carried interest at four per cent.

per annum and the amounts received were not sufficient to cover the
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annual interest so that, with arrears of interest, his claim now
exceeded the original amount of the debt. In February, 1919, an
administration order was made against the estate of the deceased
insolvent debtor which had the effect of making the deed of 1904
null and void. The trustee under that deed had in his hands
£465.8.3, which the applicant now claimed should be declared to:
be held by the trustee in trust for the applicant and other creditors
entitled under the deed of 1904 and to be divisible amongst them;
and also that the applicant was entitled to prove for the balance of
his claim in the administration of the estate of the deceased debtor.
Horridge, J., who heard the motion, dismissed it, holding that the
Official Receiver was entitled to the money: because the deed of
1904 was an act of bankruptey and was null and void, and being
void no valid trust was created thereby; and as the only direction
$0 apply the money received under the deed of 1904 was contained
in that deed, which all parties to it knew to be void, the deceased
debtor would not have been, nor was the official representative
estopped from setting up its invalidity; and though the applicant
was also not estopped from setting up its invalidity and proving
his claim in bankruptey, and though the release of debts contained
“in the deed of 1904 was, also void; yet, as the instrument only
provided for the payment to the creditors of a portion of the
debtor’s income as long as he lived, no promise to pay the balance
could be implied from the payments made thereunder, so as to
prevent the running of the Statute of Limitations; and therefore the
debt of the applicant was barred as against the debtor’s estate.

PRACTICE—ARBITRATION-—PETITION OF RIGHT-—STAY OF PRO-
CEEDINGS—F1AT—STEP IN THE PROCEEDINGS—ARBITRATION
Act, 1889 (52-53 Vicr. c. 49), ss. 4, 22—(R.8.0., c. 65, s. 8).

Anglo-Newfoundland Development Co. v. The King (1920)
2 K.B.214. This was a petition of right for which a fiat had been
granted in due course. The present application was made on
behalf of the Crown to stay the proceedings on the ground that
the charterparty on which the petition was based contained a
provision that any dispute arising thereunder should be referred
to arbitration. It was argued that the King’s fiat was a stép in
the proceedings and therefore the application was too late, but
the Court overruled that objection, but while of the opinion that
where there is an agreement for arbitration proceedings by way of
petition of right may be stayed, they nevertheless found that in
. the present case there was no such agreement, and Warrington,
L.J., held that even if such ap agreement was proved in the present
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cagse suflicient reasons were shewn why the petition should be
allowed to proceed to trial, because the petitioners disputed the
constitutional power of the Crown to impose the condition of
submitting their claim to arbitration.

ADMIRALTY — PRaAcCTICE — CoOLLIBION — BalL -~ STATUTORY
LIMIT OF LIABILITY—AMOUNT OF BAIL.

The Charlotte (1920) P. 78. This was an Admiralty action for
damagos oceasioned by a collision, in which the plaintiffs applied
for leave to arrest the vessel alleged to he responsible for the
collision, the owners of which opposed the applieation on the
ground that they had put in bail for an amount equal to the
statutory limit of liability under s, 503 of the Merchant Shipping
Act, 1804, The plaintifis did not admit, but disputed, the facts
which entitled the defendants to limited liability. Hill, J., there-
fore held that the plaintiffs were entitled to arrest the vessel in
question unless bail for its full value was put in.

ADMIRALTY—TENDER IN CONSOLIDATED SALVAGE AcCTIoNs—[Usp
8M TENDER TO BEPARATE SALVORS—{ 0STS—SEPARATE
REPRESENTATION OF MASTER AXD CREW.

The Creteforest (1920), P. 111. In this case two actions for
salvage had been brought, one by th.. masters of two tug:, and the
other by the crewz of the same two tugs. The uctions were con-
solidated and the conduect of the consolidated action wae given to
the masters. The defendants tendered a lump sum in satisfaction
of all elaims but their affidavit of values was only handed to the
plaintifis on the day of tral. Although Hill, J., held the tender
to be sufficient, he also held that, according to Fhe Lee (1883),
P. 233, where, as in this case, a lump sum is tendered to answer
goveral consolidated elaims, the deftndant runs the risk that the
Judge may say it was reasonable for the plaintifis to go to trial,
even though the tender is held to be sufficient, and the lateness
of the delivery of the affidavit as to values he considered justified
him in adopting that view in tho present case. He the ofore awarded
to the tug owners their costs of action, but considered the crews
were not entitled to separate representation and made no order
as to their costs,

ADMIRALTY—LIMITATiON OF ACTION-—U NCONDITIONAL APPEAR-
ANCE—W AIVER.

The Llandovery Castle (1920) P. 119. This was a salvage
aetion, and the simple question involved was, whether or not the
defendants, by entering an unconditional appearance, waive the
right to set up the defence of the Statute of Limitaions. Hill, J.,
decided that they did not.
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ApULTERY—CONDONATION—RENEWAL OF INTERCOURSE AFTER
KNOWLEDGE OF OFFENCE.

Cramp v. Cramp (1920) P. 158 Though o divorce case,
deserves notice for the fact that MeCardie, J., held that condonation
of adultery on the part of a wife arises where the hushand reaews
connubial intercourse after knowledge of the offence, even though
there be, as the wife admits, no actual forgiveness. It may be
noted that Mr. Justice Horridge anived at a contrary conclusion:
gee 149 L. T. Jour., p. 178.

VEWDOR /ND PURCHASER—(ONTRACT FOR BALE OF LAND—PUR-
CHASER NOT NAMED—CHEQUE FOR DEPOSIT—( ONNECTING
DOCUMENTS—STATUTE OF FRauDs (29 Car. 2, e, 3) 8. 4
{R.8.0,, c. 102, 8. 5).

Stokes v. Whicker (1920) 1 Ch. 411, This was an action by a
purchaser for specific performance of a contract for the sale of
jand in which the question was whether there was a sufficient
memorandum within the Statute of Frauds, s. 4 (R.8.0., ¢. 102,
8. 5). The contract, “I agiee to purchase, cte.”, did not specify
the purchaser’s name, but one copy was signed by one {'ross, as
agent for the defendant “vendor,” and anotiier copy was signed
by the plaintifi. The plaintiff gave n cheque for the deposit, £350.
Russell, J., who tried the action, raid the doruments taken together
constituted a sufficient memorandum within the statute and that
the signature of the agreement to purchsse by the agent of the
defendant as vendor neeessarily implied that the defendant agreod
to sell: and that the name of the purchaser was established by the
cheque for the payment on deccunt, He therefore gave judgiment
in favour of the plaintiff.

ADMINISTRATION — ACCOUNT — EXECUTOR ~— ACTICN BY BEE-
FICIARY—SHARE OF RESIDUE-—ACTION TO RECOVFR LEGACY—-
Larse oF TiME—REAL Property Limitamion Acer 1874
{37-38 VicT. cn. §7) skc. R—Truxier Aer (21532 Vier,
cH. 59) sEC. 8 (1) (@) (&)—(RS.00 cH. 75, sues 24, 47 (2)
(@) (b)), .

In 1e Richardson, Pole v. Daftenden (1920, 1 Ch, 423, This
was an action for administration. The testator died in 1808 and
his estate was administered by his widow and th- defendant and
their functions came to an end in 1910, Under the will the widow
was entitled to the whole of the residuaey estate. No formal
accounts were delivered to the widow by the defendant, who was
a solicitor, but he informed her of all that wax done, «.: 1 about
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the end of 1910 prepared and gave her a book containing all the
purticulars of her property. She died in 1917 snd in 1918 the
plaintiffs who were beneficiaries under her will of which the
defendant was also executor brought this action for the adminis-
tration of the original testator’s estate for an account of his
dealings therewith, but did not allege any misapplication. The
defendant claimed the benefit of the Trustee Act, 50-52 Vict.
ch. 59, sec. 8 (3) (a) (b), (see R.8.0. ch. 75, sec. 47 (2) (a) (b)).
Peterson, J., who tried the action held that the action was one to
recover & legacy within sec. 8 of the Real Property Limitation Act
1874 (see R.B.0, ch. 75, sec. 24), and therefore the Trustee Act,
sec. 8, did not apply and the period limited by the Limitation Aect
not having elapsed the action was in time, and with this the Court
of Appeal (Lord Sterndale, M.R., and Warrington and Younger,
L.JJ.), agreed. Peterson, J., however held that sec. 8 (1) (a) of
the Trustee Act (sce R.8.0. c¢h. 75, sec. 24} applied to an action
against an executor for an account, and had the effect of barring
all items not within any of the exceptions mentioned in that
sub-gection, bitt he had nevertheless directed the usual accounts
against the defendant or the purpose of ascertaining the facts,
The Court of Appeal howeves disagreed with him on that point
and held that the Trustee Act had no application to the case.

WiLL—CoNsTrucTION—GIFTS TO “ WIFE,” “DAUGHTERS,” *‘soNg”’
AND ‘'CHILD OR CHILDREN'-—LEGITIMATE SON AND TWO
DAUGHTERS—I/NION W(TH DECEASED WIFE'S BISTER—ILLE-
GITIMATE DAUGHTER AND TWO BONS,

In re Bleckly, Sidebotham v. Bleckly (1920), 1 Ch. 450. The
point in que-tion in this case was whether ..iegitimate children
could take under a bequest to “daughters’” “Sons"” “child or
children.”” The facts were that the testator had married and had
s legitimate son and two daughters. After his wife’s death he
had gone through the form of marriage with his deceased wife's
sister, and by this union he had one daughter and two sons.
By his will he refered to his deceased wife’s sister by name as his
“wife” and made bequests in favour of his “sons” and his
““daughters.”” Eve, J., held that these bequests were confined
to the legitimate children and that the illegitimate children took
nothing, but the Court of Appeal (Lord Sterndale, M.R., and
Warrington and Younger, L.JJ.), held that the will was so worded
a8 to come within the second exception laid down by Lord Cairns
in Hill v. Crook, L.R. 6 H.L. 265, vz., where there is on the face
of the will itself, upon a just and proper construction and inter.
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pretation of the words used in it, an expression of the intention
of the testator to use the term “children” not merely according
to its primd facie meaning of legitimnate children, but according
to a meaning which will apply to and include illegitimate children.”
The decision of Eve, J., was therefor reversed, .

CoMPANY — PRIVATE COMPANY —— SALE TO COMPANY — SALE
API'ROVED BY ALL THE SHAREHOLDERS—IS8UE OF DEBFNTURES
~—DIRECTORS NOT ENTITLED UNDER ARTICLES T(, VOTE—
POWER TO WAIVE TECHNICALITIES-—V ALIDITY,

In re Express Engineering Works (1920), 1 Ch. 466. In thiscase
the question was whether eertain debentures issued by a company
in payment for certain property sold to the company were valid.
The company was a private company composed of five persons.
The articles provided that no director should vote on any question
in which he was personally interested. The five members met
together at what wa.. described in the minutes as a hoard meeting,
and agreed to sell to the company for £15,000 of debentures of
the company property which they had a few days before acquired
for £7,000. This sale they agreed to on behalf of the company,
and at a subsequent meeting of the five the seal of the company was
affixed to the debentures. The company baving gone into
liguidation, the liquidator contended that the debentures were
invalid and were not binding on the company. There was no
suggestion of fraud and Astbury, J., held that the transaction
was one within the powers of the members of the company, and
although the meeting was styled a dircctors meeting, yet as all
of the five shareholders were present, it was in substance and
effect a general meeting, and having received the unaminous
assent of all the shareholders the debentures were valid: and the
. Court of Appeal (Iord Sterndale, M.R., and Warrington and
Younger, L.JJ.), affirmed his decision.

ALIEN—NATURAL BORN GERMAN SUBJECT—NATURALIZATION IN
AUBTRAT.IA-—QATH OF ALLEGIANCE- -STATUS IN UNITED KING-
poM-—N ATURATIZATION AcT, 1870 (33-34 Vicr. c. 14) s8.7, 10
—AvusTRALIAN CoNnsTiTuTiON Act, 1900 (63-64 Vict. . 12)
SCHED., ART. §1 (XIX.)—AUSTRALIAN NATURALIZATION ACT
1903 (No. 11 or 1903) ss. 5, 7, 8—BRrTisH NATIONALITY AND
StaTus oF ALIENS Act, 1914 (4-5 GEo. V., 2. 17) 5. 27(1).—
(4-5 Geo. V. c. 44,5 8 (D))

Markwald v. Attorney-General (1920) 1 Ch, 348. This case
reveals the somewhat curious condition of affairs that a man may

be & British subject and entitled to the rights and privileges of a
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British subject in one part of His Majesty’s dominions, and at the
sume time, be an alien in other parts of His dominions. This is
somewhat contrary to the view expressed in Garvin v. Gibson, 109
L.T. 444 where it was held that a Biitish subject is a subject of
tha Empire and not of any partioular locality of the Empire, In
this case 4 natural born German subject left Germany in 1878 and
went to reside in Australia where, in 1908, he took the outh of
allegiance to His Majesty and was granted a certificate of naturali-
gation under the Australian Naturalization Act, 1803, whereby
he became entitled to all political and other rights, powers and
privileges to which a natural born British subject is entitled in the
Commonwealth. He subsequently became & resident in London,
and was charged and convicted for that, being an alien, he had
faiied to furnish a registration officer the particulars required by
the Aliens Restriction Act and his conviction was upheld by a
Divisional Court, Rex v. Francis (1918), 1 K.B. 617, The presont
action was brought for the purpose of obtaining a dseclaration
that he was no alien in England, but a liege subject of the King
in all parts of His dominions. Astbury, J., who tried the action,
dismissed it and the Court of Appeal (Lord Sterndale, M.R., and
Warrington and Younger, 1.JJ.) affirmed his decision that the
Australian naturalization was ineffectual to give the plaintiff the
status of a Buritish subject in the United Kingdom. It may be
remarked that by virtue of the Imperial Statute, 4-56 Geo. V., ¢. 17,
overseas dominions of the Crown which choose to adopt that Act,
may now, by naturalization, confer the rights of a British subject
throughout the Empire. Canada has adopted the Act. See 4-5
Geo. V., ¢, 44, 8, 8,

WiLL—CoNgTRUCTION—OPTION “TO OCCUPY AND ENJSOY THE UBE
OF"” A HOUBE AND FURNITURE—TENANCY FOR LIFE—RIGHT TO
EXERCISE POWERS OF TENANT FOR LIF—SETTLED LAND AcT,
1882 (45-46 Vicr. c. 38) 8.58(1) (v1.), (R.8.0. c. 74,8.33(1)(&)).

Re Gibbons, Gibbons v. Gibbons (1920) 1 Ch. 872. This was an
appeal from the judgmont of Eve, J. (1919) 2 Ch. 98 (noted ante
vol. 55, ». 349). The case turns upon the construction of a will
whereby the testator, after providing for the upkeep of his houss,
grounds aud furniture as a residence for his family until the young-
est of his children should come of age, gave to his eldest as soon as
that event happened the option of occupying using and enjoying
the use of the ~ouse and furniture without payment of rent during
his life, such uption to be exercised by a written notice to the
trustees within three months from the time when the right to
exercise it arose. Subject to this similar optiona were given to
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the other two children in succession. The youngest child attaired

twenty-one in 1913 and the eldest son thereupon gave notice to

the trustees of his exercise of his option. He resided in the house

until 1919, when he let it unfurnished and removed the furniture.

Eve, J., was of the opinion that he had thereby forfeited his rights,
but the Court of Appeal (Lord Sterndale: M.R., and Warrington
and Younger, L.JJ.) were unanimcusly of the opinion that he
kad not, but on the contrary was tenant for life and as such had
under the Settled Land Act (45-46 Viet. ¢. 38) 8. 58(1) (vi.) (see
R.S.0. ¢. 74, s. 33 (1) (g)), the power to lease tho property.

LANDLORD AND TENANT-—LEASE—COVENANTS—CULTIVATION IN
HUSBANDLIKE MANNER—COVENANT NOT TO PLOW UP ‘‘GRASS
LAND "-—INTERIM INJUNCTION— DAMAGES.

Clarke~Jervoise v. Scutt (1920) 1 Ch. 382, This was an action

10 restrain a tenant from committing an alleged breach of his

covenants. The demised premiscs consisted of 130 acres, 1 r,,

31 p. of arable land and 8 acres of gruss land. The lease made in

1894 contained covenents by the lessce to manage and cultivate

the land in a husbandlike manner, and also that he would not plow

or otherwise break up any “grass land.” In 1898 the tenant
laid down 40 acres more to permanent grass. On notice to quit

being given to him in 1819 he claimed the right to plow up the 40

acres of grass which had been arable at the commencement of the

tenancy. The action was brought to restrain him from so doing.

An interim injunction was granted on the usual undertaking as to

damages. Pending the action the term expired and the only

question was whether the interim injunction had been rightly
granted and whether the defendant was entitled to damages.

Eve, J., who tried the action, held that the covenant not to break

up grass was not confined to the grass existing at the commence-

ment of the term as the defendant contended, and further on the
evidence it would be an unhusbandlike management of the land
to have broken up the 40 acres as the defendant threatened to do,
and therefore on both grounds the plaintiff was ¢ntitled to succeed.

The counterclaim for damages he held was not necessary, as,

without such claim, the defendant would have been entitled to

an inquiry on the plaintifi’s undertaking, and he dismissed it
with costs.

POWER OF APPOINTMENT—SPECIAL POWER —APPOINTMENT BY
WILL—SUBSEQUENT APPOINTMENT BY DEED IN FAVOUR OF THE
SAME APPOINTEE—ADEMPTION—MOTHER AND CRILD—RULE
AGAINST DOUBLE PORTION.

In re Eardley, Simeon v. Freemantle (1920) 1 Ch. 307. The
question in this case was whether an appointment by will, followed
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by an appointment by deed in favour of the same appointee, was
operrtive, or whether the appointment by deed was by way of
ademption of the appointment by will. The testatrix under her
father's will had power, with the consent of her husband, to
appoint by deed or will & wvum of £40,000 between her seven
children. On the mariage of three of them she appointed an
equal share in favour of each of them, She then made her will
appointing the residue between the other four childien, one of
whom subsequently married, and on his marriage she by deed
appointed cne-seventh share to him. Sargant, J., on the evidence,
was clearly of the opinicn that the intention of the appointor was
to give by the appointment by deed, the share which she had
previously appointed to him by will, and that the latter appoint-
ment was in effect adeemed by the appointment by deed.

VENDOR AND PURCHASER—-SALE OF FrrEHoLD House *IN posEs-
819N""~—PROPERTY ON LEASE—(COMPLETION FIXED FOR DATE
OF EXPIRATION OF LEASE—DILAPIDATION BY LESSEE—
COMPENBATION FOR DILAPIDATIONS—CLAIM OF PURCHASER,
In re Lyne-Stephens & Scott-Miller (1920), 1 Ch. 472, This
was an application under the Vendors’ and Purchasers’ Act to
determine the question whether the purchaser was entitled to be
paid certain moneys paysble to the vendor by & lessee of the
premises in respect of dilapidations. The contract was for the
eale of a freehold house “in possession.” At the date of the
contract the property was under a lease, whicth would expire at
the date fixed for completion; and under the lease & sum became
payable for dilapidation which the vendor and the tenant agreed
amounted to £2,060. The purchaser claimed to be entitled to this
sum, But Sargant, J., who heard the spplication, held that what
was sold was not the house subject to the lease, but the bouse
with possession altogether apart from, and independent of the
lease, tne obligation and rights under which, were as he held,
matters between the vendor and lessee; and that therefore the
purchaser had no right to the moneys payable by the lessee under
nis covenant for dilapidations. With this conclusion the Court
of Appeal (Z.ord Sterndale, M.R., and Warrington and Younger,
L.JJ.) unanimously agreed.

WiLi—D3IvVISE OF FREEHOLD RENT CHARGE—SUBSEQUENT PUR-
CHASE OF PROPERTY SUBJECT TO RENT CHARGE-—MERGER—
ApEMprioN—WrLLs Acr, 1837 (1 View, cu. 26), sEcs. 23, 4
~—(R.8.0. c. 120, 8s. 26, 27).

In re Bick, Eawards v. Bush (1920), 1 Ch. 488, The point
involved in this case was whether or not, having regard to the
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Wills Act, 1837, secs. 23, 24 (sec. R.S.0. ch. 120, secs. 26, 27), &
devise of a rent charge had been adeemed, in the following cir-

cumstances. The testator by his will made in 1894 devised a rent

charge of £15 per annum issuing out of a freehold house to his
daughter. He subsequently purchased the fee simple of the house
and the conveyance expressly stated that the rent charge should
merge in the fee simple. Lawrence, J., held that the devise of the
rent charge was adeemed and that the daughter took no estate or
interest in the house.

WiLL—CoNSTRUCTION—LIFE ESTATE TO HUSBAND ‘“‘KNOWING
THAT HE WILL CARRY OUT MY WISHES '—-SUBSEQUENT UNAT-
TESTED MEMORANDUM—N O ENFORCEABLE TRUST—INTUSTACY.

In re Gardner Huey v. Cunnington (1620), 1 Ch. 501. The
question in controversy in this case arose out of s will whereby the
testatrix devised and bequeathed all her real and personal estate
to her hushand for his use and benefit during his life ‘“‘knowing that
he will carry out my wishes.” Fouvr daysafter the date of the will
she signed an 'nattested memorandum expressing her wishes
that the money she left to her husband should be divided equally
among certain named beneficiaries. There was no evidence that
this memorandurn or its contents were communicated to the
husband at or before the execution of the will; but there was
evidence that after the testatrix’s death the memorandum was
found in her husband’s safe, and that in her lifetime the testatrix
had said in the presence of her husband that her property after
her husband’s death was to be divided between her two nleces
and nephew, to which the hushand signified his assent; and this
disposition was in accordance with the memorandum which
however, made a further provision in the event of one of the
nieces dying. Eve, J., on an originating summors to determine
the rights of the parties named in the memorandum—-held that the
memorandum was inoperative inasmuch as it purported to deal
with property left to her husband and nothing had been left to him
except his life estate; but even assuming that there was an implied
gift of the residue to the hushand, inasmuch as the trust appearsd
on the face of the will it was necessary~to shew that at or before
the execution of the will its terms had been made known to the
legatee, and #s this had not been done; following Johnston v. Ball
(1857), 5 D.G. & Son 85, the trust failed; and the residue passed
to the husband as .iext of kin, and on his death intestate, to his
next of kin.

0
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MORTGAGE—SALE BY FIRST MORTGAGEE-—SURPLUS PROCEEDS OF
SALE—CLAIM BY SXCOND MORTGAGEE—MORE THAN SIX
YEARS' ARRE.RS OF INTEREST DUE SECOND MORTGAGEE-—
ReaL PropErTY Lrmrrations Acr, 1833 (34 W. 4, c. 27),
8. 42 (R8.C, c. 75, 8. 18).

In rve Thomson Thomson v. Bruty (1620), 1 Ch. 508. In this
rase a first mortgagee had sold the mortgaged premises and, after
the satisfaction of his claim, a surplus remained in his hands,
and the question at issue was as to the rights of a second mortgagee
to whomn there was due more than #ix years’ arrears of interest.
The second mortgagees claimed as much of the surplus as was
necessary to satisfy hie claim including the arrears of interest;
and the first mortgagee contended that he was only entitled ¢o
six years’ arrears of interest, under the Real Property Limitations
Acy, 1833 (34 W. 4, ch. 27), sec. 42 (R.8.0., ch. 75, sec. 18).
Eve, J., who heard the application held that it was not in the
nature of an action to recover money charged on land, and was
therefore not within sec. 42 (R.S.0., ch. 75, sec. 18); and though
the second mortgagee’s right to recover more than six years’

- arrears of interest by action might be barred, yet his claim was

not extinguished, and that the applicstion was a proceeding to
compel the execution of a trust, and he held that the second
mortgagee was entitled (o the surplus,

WiLL—DEVISE WITHOUT WORDS OF LIMITATION—QGIFT OVER AT
DEATH OF DEVISEE ‘“‘WITHOUT AN HEIR’’—GIFT OVER TO
POSSIBLE COLLATERAL HEIR—ESTATE IN FEE SIMPLE WITH
EXECUTORY GIFT OVER—WIiILLs Acr 1837 (1 Vier c. 26)
88, 28, 20—(R.8.0. c. 120, ss. 31, 33.)

In re Thomas Vivian v. Vivien (1920), 1 Ch. 515. By the will
in question in this case the testator devised lands to “Walter
Vivign and at his death without an heir to Anthony Vivian and
hig heirs.,” Anthony being s nephew of Walter. Eve, J., who
was called on to constiue this will held that under the Willg Act,
1837, sec. 28 the devise to Walter without words of limitation,
had the effect of giving him a fec simple, and that the effect of
the gift over to a person who might be his collateral heir, was to
creste an executory gift over in the event of Walter dying without
an heir of his body, otherwise no effect could be given to the gift
over. And he held that sec. 20 (R.8,0. ch, 75, sec. 33) had not
the effect of making the estate devised to Walter an estate tail,
as wag claimed on his behalf,
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EiecTMENT—~DEPENDANT IN POSSESSION—INTERIM RECEIVER-—
DiscremiON—JUDICATURE AcT 1873 (36-37 Vict. ». 66)
8. 28 (R.S.0. c. 56, 8. 17).

Marshall v. Charieris (1920), 1 Ch. 520. This was an action
of ejectment against a defendant in actua) oceupation in which
the plaintiff made ax interlocutory application for the appointment
of a receiver of the rents and profits, and for an order requiring
the defendant to give possession to the recciver. Tive, J., refused
the motion, which he said was one “of a very unusual character.”

PowER—POWER OF REVOCATION AND NEW APPOINTMENT ‘‘EX-~
PRESBLY REFERRING TO FOWER''—('ONSENT OF TRUSTEES—
EXERCISE OF POWER BY WILL—-“ (R{VE, DEVISE AND BEQUEATH
AND APPOINT.”

In Re Barker Knocker v. Vernon Jones (1920), 1 Ch, 527. In
this case u voluntary settlement was under consideration. By it
the settlor settled a fund in trust for the settlor for life with
remainder for other persons therein named. The settlement
reserved a power to the settlor with the consent of the trustees
by deed or will expressly referring to the power to revoke the trusts
of the settlement and declare other trusts thereof for her own
benefit. By deeds in 1906 and 1909 the settlor exercised this
power as to two sums part of the settled fund. She died in 1918
having made a will without the consent of the trustees whereby
she gave, devised, bequeathed and appointed all of her residuary
estate, both real and personal to trustees for sale and conversion
and declared trusts of the proceeds. Three questions were sub-
mitted to the judgnient of the Court. (1) Was the consent of
the trustees necessary to the execution of the power by will?
This first point was not contested by the beneficiaries, and Sargant,
J., who heard the case, decided that on the true construction of
the settlemen: the consent of the trustees was only necessary to
an execution of the power by deed. (2) Did the will “expressly
refer” to the power within the meaning of the settlement. The
learned Judge held that by the use of the word “ajpoint” that
provision was sufficiently complied with, inasmuch as the testatrix
had no other power than that contained in the settlement. (3)
Whether the words used in the will were sufficient to effect a
revocation and new appointment of the fund? And this question
the learned Judge answered affirmatively. And he therefore held
that the remaining balance of the settled fund passed under the
appointment contained in the will,
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Correspondence

LATERAL SuppPoRT——EXCAVATION,

Tus Eprtor, CaNapa Law JourNaL:

Dear Sir:—In connection with Foster v. Brown, Hal, 1.C, 1920,
48 O.L.R., p. 1, there is a New Zealand case which it is interesting
to note. This caise is Byrne v. Judd 19C8, 27 New Zealand Law
Reports 1106. The facts are as follows:—OQ'Brien, the owner of
land in the City of Wellington, excavated land in such a manner
as to remove the lateral support of the adjoining land. To prevent
9 subsidence he erected a wooden breastwork which he kept in
epair. On his death, in 1896, the land passed, by devise, to
Judd. After O’Brien’s death the breastwork was not repaired.
in 1903 heavy rains caused the breastwork to give way, and the
plaintiff’s land to slip into the excavation. To save his land,
the plaintiff erected a concrete wall, and sued Ju 'd for the cost
of the wall.

The case was appealed twice and on the final appeal it was held
that the injured land owner had & right only against the former
owner who had sactively removed the lateral support, and not
agains. the person who happened to be the owner at the time when
the support, then remaining, gave way, following Greenwell v.
Low Beechbuin Cocl Co., and Hall v. Norfolk. The owner of
land may excavate as much as he pleases 5o long as he does not
cause a subsidence of the adjoiningland. If he causes a subsidence
of the adjoining land he is liable therefor, but he is under no obli-
gation to erect a breastwork. In his judgment, Edwards, J.,,
says “If O'Brien was uuder no obhgatxon to erect a breastwork
he was under no obligation to keep it in repair, and if he was under
neither of these obligations, the appeilant (Judd) certainly could
not be held liable.”

The facts in Foster v. Brown are practically the same as in
Byrne v, Judd. -

From the judgment of the learned Chief Justice in Foster v.
Brown, at p. 6, it could be inferred that the removal of lateral
support imposes the duty on the remover of building a retaining
wall. It is submitted that the opinion of the New Zealand Court
of Appeal is the more correct. The duty is to refrain from causing
a subsidence by removing support, otherwise a man in exeavating
rock would be requred by law to revet it. Thisidea is untenable—
see Birmingham v, Allen (1877) 2ch. 284. “There might be land of
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so solid a character that a foot of it would be enough to support the

land and again there might be land so pliabl. that you would reed a

quarter of a mile of it.”

The right to natural support is a natural right. It does not
impose & duty on the adjoining.owner to refrain from excavating
nor if he excavaies to build a retaining wall. He is merely liable
in damages if the soil falls in as a result uf his excavation. Accord-
ingly it would seem impossible to fix on his successor in title,
a duty which was not imposed on the person who excavated.
The American case Cavanaugh v. Thorlon, therefore, would not
seem to be good law,

Greenwell v. Low Beechburn Coal Co., Hall v. Norfolk and
Byrne v. Judd hold that the right of action lics against the person
who actively removes the support only, and not against his
successor in title, when the natural support then remaining gives
way. The learned Chief Justice puts great weight on Atforney-
General v. Koe, where the excavation was near a highway. With
deference to his opinion it would secm that there is a‘difference
between the duty imposed upon any occupant of land to abate a
public nuisance, whether that nuisance is caused by himself or
another, and the duty imposed upon an occupant of land to
refrain from injuring his neighbour’s land. There seems to be
no logical connection between a breach of the first duty and a
breach by a predecessor in title of the sceond.

One might note that the New Zealand case was not eited to
the Ontario Court of Appeal.

(‘nas. WEIR.
SarN1A, OnT., Nov. 18, 1920,

Booh Reviews.

——

Life Insurance Contracis in Canuda. By HARVEY JaMEs Sius,
LL.B.,, B.C.L,, Barrister-at-law. Toronto: R. G. McLean,
Iid. 1820. n

An examination of this work shews that it will afford practical
assistance to the Canadian lawycr when called upon to determine
the rights of the parties under a life insurance contract. The
Dominion and Provineial Acts respecting life insurance with all
asmendments to date have been reviewed at some length. The
author pointe out the differences which exist between the various
Provincial Insurance Acts and emphasizes the desirability of
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having uniform legislation on the subject and particularly in
regard to the rights and status of beneficiaries. The volume
includes references to all the important decisions in the Canadian
Courts on life insurance contracts. The author has been for
many years Counsel to the Mutugl Life Insurance Co. of Canada.
His large experience has qualified bim in writing this excellent
compendium of the law of life insurance. The arrangement as
well as the printing and style cf the book are exceadingly good.

Bench and Bac.

THe Loxkp CHANCELLOR.

We have notic.d in some quarters a disposition to speak
somewhat disparagingly of the present Lord Chancellor of England.
His Lordship we regret to hear is suffering from ill health, and his
illness has called forth the following from the English Law Times:—

“Universal rogret will be felt at the illness of Lord Birkenhead
and one sincerely hopes that a change to & warmer climate will
speedily restore him to health. Lord Salisbury truly said that
the Lord Chancellor’s great abilities, courtesy, and industry had
done an immense deal to itaprove in every way the efficiency and
success of the legislative work of the House of Lords, and we would
also add that he has proved a tower of strength to that body
when sitting in a judiocial capaaity.”’

DEATH OF ALEXANDER Brucg, K.C.

We have to record the death of Mr, Alexander Bruce, K.C.,
formerly of Hamilton, Ontario, and more recently of Tororto,
in his 84th year. Mr. Bruce was one of the oldest practising
golicitors in this Province. He was called to the Bar in 1859, In
1886 he was elected a Bencher of the Law Society of Upper Canada;
and was & most useful member of that body. He had a large
practice in Hamilton where he was most highly respected as an
able and conscientious lawyer, enjoying the confidence and
esteem of his many clients. He left Hamilion for Toronto in
1905 to take the position of Gteneral Counsel and Solicitor of the
Canada Life Assurance Co. A most worthy citizen, and a high-
mi.ndagl courteous gentleman of the old school, he will be greatly
missed,
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JUDICIAL APPOINTMENTS,

Hon. Edmu!.nl W. P. Guerin, Hon. Eratus K. Howard, Hon.
Charles E, Dorion, Hon. Victor Allurd, Hon. Joseph M. Tellier
and Hon. Edmund J. Flynn, all Judges of the Superior Court for
the Province of Quebec, to he Puisne Judges of the Court of King's
TLench for the raid Provinee,  (July 26.)

C. . White, of the City of Sherlrooke, K.C, to be o Puisne
Judge of the Superior Cowrt for the Provinee of Quebee,

Philimon Cousineau, of the City of Montreal, K (0, to he o
Puisne Judge of the Superior Court for the Provinee of Quebec,
(Nov. 4.)

Mr. Holmested, K.C., the Senior Registrar of the High Court
Division, was, on the 1st October, 1010, appointed to act as Regis-
trar in Bankruptey till further direction, by the Hon. the Chief
Justice of Ontario under see, 64 (4) of the Bankruptey Aet.

His Honour Edward Peel MuNeill, Judge of the District Court
of Macleod, Province of Alberta, to be Junior Judge of the Distriet
Court of Calgary. vice Judge Winter promoted.

Lucien Dubue, of the City of Edmonton, Alherta, Barrister-at-
law, to he Judge of the District (‘ourt of Peace River in the said
Provinee (Oetober (),

Floteam and JFetsam.

THE PEOPLE'S ANCIENT AND JusT LiBER.1£S,

The above is the title of & book printed in the year 1670.
It gives an account of the trial of William Penn and William Mead
at the Old Baily, in London. This trial was one of the most
important of English criminal trials; and is especially interesting
as it refers o the subject of a personal iiberty so dear to the
British people, and shews the sturdy determination of the Anglo-
Saxon to maintsin his constitutional rights; and, ineidentally, the
value of & jury ir criminal cases.

In 1670 Penn fell into trouble by preaching in the street in
violation of the Conventicle Act. He was promptly arrested
with Captain William Mead and taken before the Lord Mayor
who sct them to the Old Baily. In the remarkable trial that o
followed the jury, who were kept two days and two nights without =
food, fire or water brought in a verdict of not guilty, for which
each juryman was fined foity marks and sent to Newgate, while
Penn and Mead were also fined and imprisoned for contempt in

“mewa:% -
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wearing their hats in presence of the Court. They appealed to
. the Court of Common Pleas where the decision of the lower Court
was reversed and the great principle of the English Law was estab-
lished, that it is thc right of the jury to judge of the evidence
independently of the dictation or direction of the Court.

Toe Oup INns oF (CHs$CHRY.

It is to be hoped that Clifford’s Inn, which is to be sold shortly.
will not disappear entirely before the operations of the modern
huilder as Cleraent's Inn and New Inn and other Inns of Chancery
have done. Fumivall’s Jnn, where Dickens lived until 1837,
has been absorbed by a large insurance company, but, fortunately,
Barnard’s Inn, on the oppusite side of Holborn, has provided a
dining hall for the Mercers’ School, snd Staple Inn, almost next
door, is preserved with a beautiful rock garden. The- dining
halls of these Inns are famous for their oak panelling, and some of
them ‘or their stained glass windows, containing the arms of the
sergeants and the benchers, 1t was the practice, too, to place the
eseutcheons of the suceessive treasurers on the walls.--—-The Times, )

Our Georgian ancestors dealt drastically with ‘lightning
strikes,” ir nne case with s comic result.

About 100 years ago Lord Mayor Wood sent a city sugar
baker to prison for leaving his work without notice, but humanely
omitted to order the man also to be flogged, as the statute pre-
7 zeribed.

; When the sugar baker came out of jail he sued Alderman
Wood for not conforming with the law, and the jury were compelled
to award him some nominal damages for heing illegally deprived
of his flogging,—London Chronicle.

s csm

The jury system has pow but little hold in this country,
according to the Daily Chfonicle. The law Courts re-opened
with record Hsts.  Yet of 266 defended divoree cases (out of a
total of 2,597) only eight are to be tried by juries; of 765 King's
Bench cases all but 62 are to be tried by Judges sitting alone.

————r—

Police Magistrate to prisoner: “What's vour name?”
. Prigoner (who stutters): “Se-ss-s."
¥ Magistrate (impatiently): “What are vou charged with?”
‘ Prisoner: ‘‘S-g-g-8-s.”’

Amicus Curize: “Soda water, I should think, your Honour.™
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Action—
See Contract ~—Nervous shock,

Adminigtration-—
Unauthorised appropriation by execuior, 234,

Account—Action by hbeneficiary-—W iver, 384,
See Executor,

Admiralty—
See Ship.

Adulteration—
Sale of Milk-—Agenev- - Authority, 22,

Adultery—
See Husband and wife,

Alien—

German born-——Nuaturalisation in Australia, 391,
Appointment—

See Power of appointment—=ettleent.
Arbitration—

Refusal of arbitrator to state case, 22,

Assault—
Se2 Forcible entry.

Australia—

See Alien.
Bail—

Right to in misdemeanour eases. 188.
Bankruptcy—

Caused by negligence of bank acting as agent, 52,
Deed of arvargement—nauthorised trust, 386,

Banks and Banking—
Failure to deteet forgery, 252,
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Bench and Bai—-
Judicial titles, 18,
Retirement of Mr. Justice Britton, 39.
Desirability of shorter judgments, 137,
Chief Justice Sir W. G. Faleonbridge—=Sketeh of his career, 54,
Mr. Justice Orde—Appointment to Ontario Beneh, 58, 74.
Precedence of Judges of Supreme Court of Ontario, 61.
Judicial appointments in Quebee, 399,
In Alberta and Peace River, 400.
Registrar in Bankruptey, Ontario, 400,
Obituary notices-—
Sir W. G. Falconbridge, 75.
Z. A. Lash, K.C,, 76.
Jobn H. Moss, K.C., 78. .
N. F. Davidson, K.C,, 39.
T. C. Robinette, K.C,, 119,
A. H. Macdonald, K. (‘ 119,
Alex. Bruce, K.C,, 400.
Appointments to ofﬁce, 74, 399, 400,
See Judicial enquiry—Lawyers' lyrics.

Bills and Notes—
Given by partnership—Dissolution—Notice of dishonour, 228,
Effect of giving time, 228.

Board of Commerce—
Its present. position, 95, 174,

Book Reviews-—
Concordan~ of Railway Acv 79,
Life insurance contracts in Canada, 401,

British 7niumbia— :
Railways—Exemption from taxation, 195.
Workmen’s Compensation Act—Legislative power, 263, 264.
Registration of titles—Refusal to reg)ster, 265.
See Mines and Mining,

British North America Act—
Canada’s rights-—Vesting of territory ~-Public harbour, 68.
See British Columbia—Railway Board.

Building Contract—
See Contract,
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Canada—
Debt of, to Lord Durhum, 245,

Canadian Bar Association: - :
Minutes of Council Mecting on Marceh 4, 135,
Report of proceedings at Winnipeg, 200.

. Report of committee on legal education, 219,
Dean Lee's notes on, 222,
Announcement of next annual meeting, 226.
Programme of next annual mecting, 249,
Feurth annual meeting-—Procecdings at, 305.
Conference of commissioners on uniformity of tegislation, 306,
The President’s address, 308,
Annual Report, 325.
Bill to incorporate Association, 326,
Address of Hon, W, H. Taft, 320.
Report on egal education, 342,
Viscount Cave's address, 343,
Proceedings on second day, 356,
The annual dinner, 357,
Report of committee on uniform legislation, 335,
. Report of committee on Legitimation Aet, 362,

Concluding addresses, 366,
Election of offirers, 367.

Carriage—
License—"Trieycle with motor attachment, 262,

Carrisrs——
~ee Railwuy.

Champerty
See Soucitor.

Change of Name——
See Patronyiiic,

Club—
Kxpulsion of member, 144,
Committee of - -Clonstitution and powers of . HHE

Commission- -
See Ship.




406 CANADA LAW JOURNAL,

Company—
Redemption of debenture stoek—Capital or income, 147.

Discretion of directors to issue shares—Improper motive, 148,
Altering articles—Expulsion of member, 193.
Private—Sale to—Director-—Voting by, 391.

Constitutional law—
Delegation of power of Provineial Legislatures, 64
Licutenant-Governor-—Initiative~-Referendum, 64,
See B.N.A. Aet—DBritish  Columbia—Durham, Earl of--
Railway Board.

Contempt of Court-—
The law as to. diseussed, 143,

Contraband—-
See Prize Court,

Contract— :

Fntire contract-- Frsentinl tern not performed—-Undertaker
firm. 23.

[n rextraint of trade, 146,

Loun to foreign company---Interest on, 227.

Construction—Rights of parties, 227,

By letter, discussed, 255.

Measure of damages, 300, 379,

Building—C'ertificate of architect—-Right of acetion, 384.

See Joint owners—Landlord and tenant-—Rale of goods~
Yendor and purchaser,

Correspondence--
Change of names, 26,
Legislative conundrum, 199.
The Ontario Temperanse Act--Ix it in foree’ 119,
Lateral support-—TFxeavation, 308,

R it p 0 3

i Costs- -

o Solicitor— Practice——Disaretion of Judge, 381,
: Ner Solicitor,

: Counterclaim- -

I Joinder of third party, 20,

o See Practice.




ANALYTICAL INDEX. 407

o £ i e s e e mtmn ¢ =

County Court-—
Juriediction of, 208,

Criminal law—
Previous conviction —Lividence, 385,
Prisoner jointly indieted, 385.
Sec Gaming—Murder,

Crown-—
Royal prerogative---War measure, 21,
Petition of right--Arbitration--Stay - Practice. 387,
See Parties.

Damages—
See Contract  Negligenee --Rale of goads,

Days of Grace - -
See Insurance (life),

Devolution of Estates- -
Iffect. of recent legislation. 50,

Discovery -
Lihel—Newspaper-—Fair conmneni, i3,

Divorce—
Need of uniformity in law of. 124,
Rights of Courts of certain Provinees to grant, G4,
Mberta—-Jurisdietion of Supreme Court, 81, 65.
Refornmiy in law of, 175,
History of lnw of, in Canada, 273,
. ome statistics, 378,

Durham, Earl of--
Canada'’s debt to him, 245.

Editorials—
Change of patronymioe, 1, 290,
A legiglative experiment—Referendums, 4.
Lawyers’ lyries, 15.
Titles of County Court Judges, 18.
Canadian military law overseas. 41, {21.
Devolution of Estates Act, 5.
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Editorials —Continued,
Fmpire and its meaning, 52, .
The late Sir Glenholme Faleonbridge, 54.
Hon. M. Justice Orde, 56,
Meaning and scope of “Arising out of the employment' in
compensation cases, 57.

Precedence of Judges of the Supreme Court of Ontario, 61,

The law of mandamus, 70.

Certain aspects of the Mechanies and Wage-Karners Lien
Act, 81,

The Board of Commerce, 95, 173.

Ontario Bar Association annual meeting, 96.

Construction of Rules by Judges who framed them, 101,

FEjusdem generis rule, 107,

QOur divorcee lmvs——\eed of uniformity:, 124,

War and scdition, 134.

Shorter opinions by Judges, 137.

Husband and wife—Contracts for necessaries, 138,

Privileged communications. 139.

fedition and treason, 140.

Contempt of Court, 143,

Is the Statute of Frauds abolished? 161,

Permanent foundation of world peace, 170.

Appeals to the Judicial Committee of the Prive Counil,
171, 216.

Divorce reform, 175.

Ontario Bar Associntion, 176,

Our brothers at the front, 183.

Fair Rentals Court, 187,

Right of bail on commitment for misdemes mom [R&,

The law from a preventive standpoint, 201.

Chinese marriage laws and the Privy Couneil, 217,

Possessory title of land, 241,

Restraints on alienation, 244-284.

Lord Durham-—His gift to Canada, 245.

Liability of bank to detect forgeries, 252.

Contracts by letter, 255,

Concurrent use of Trade Marks, 256.

Divoree in Canada—Historical and suggestive, 273.

Whence came the common law into Canada? 281,

Sunday observance, 203,

Ipsissimy verba, 204.

What is a highway? 294.
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Editorials—Continued,
Canadian Bar Association—Report of proceedings at fourth

annual meeting, 305.
liffeet of discharge of first mortgage, 369,

Restraints on alienation, 371.
Sufficiency of service of notice to vacate hy landlord, 374

anadian legal history, 374.
Divorce stutistics, 378.

Ejectment—
Interitm receiver, 3906.

Ejusdem generis --
Rules of law affecting, 103,
“Arms, smmunition or other goods,” 207,

Emergency legislation—
Compensation bv Giovernment, 300,

Evidence— _
Admission of documents—-Plan—-Notice to admit, 192,

Excavation—
Sce Lateral support.

Executor—
Unauthorized dealing with fund, 232.

Fair Rentals Court—
Suggestions as to, 187.

Flotsam and Jetsam, 79, 80, 160, 240, 271, 272, 402,

Food--- ..
Lisbility of manufacturers and transporters, 32,

Forcible enfry—
Assault—Trespass—Right. to enter, 262,

Sec Possession.

Fraud on creditor—
See Settlement,
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Frecdom of the seas—
England’s unique position, 108.

French Chamber of Deputies—
Meeting of--Ingidents, $0.

Gaming and Wagering —
Cheque given for racing bhet - Paid into bunk account of
payee’s wife, 112,
Playing game for prize presented by owner of premises, 102,

Halsbury's Laws of England--
Not citable as an anthoritv, 204,

Highway—

What is i~ Discussion of English cascs, 204,

Hushand and wife-—
Temporary =eparation—Maintenanee, 110,
Contracts for nevessaries, 138,
Undue influence—Wife making will, 256,
Goodg supplied on order of wife --Joint liahility, 37¢.
Adultery -—Condonation, 289,

Income Tax--
Shareholders in company---Paid up shares, 143.

Injunction--
Interlocutory - Dispensing with undertaking as to dumages
62.
See Landlovd and tenant.,

Insurance
Burglary--Theft-- House-breaking--Oceupiad house, 209,
Life—Pavment of premiune--Days of grace—"Time, 24.
Marine—-Partial loss-~Damage unrepaired and total loss,
% 113, 381,

P Warlike operations - Navigation without lights, {14,
: =hip sailing in convoy, 114,

i Hire of dry dock—Sinking of, 134,

. As to peace--Nigning of treaty, 381,

Interest—
Nee Mortgage.
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Joint owners-—
Purchase by-—Relations betwecn, 23,

Joint tenancy —
See Tenant in common.

Judicial Committee of Privy Council--
Address by Mr, Gagneg, K.C., 89.
Desirability of retaining appeals to, 171, 2186, 217,
Dealing with C'hinese marriage laws, 217,
Rpecial leave—Diseretion, 237.

Judicial enquiry--
Pomestie forunv-—Acaused acting ax Judge, 21,

Landlord and tenant-- .
Leases required to be made in writing, 27.
For one year and part of another --Overholding -Notice to
quit, 116.
Claim to recover possession and for damages, S,
Contract Lo keep up prices, 231,
Covenant to cultivate-~Injunction, 302,
Yearly tenancy—Notice to quit. 297,
Service of notice to vaeate, 374,
Expiration of ferm--Noew tenaney - Ipliod ters, 383,
Covenant to repair--Assignment, 383,
Notice to quit--Determination of tenaney  Waiver, 384,

Lateral support. -
Exeavation - Rights of parties, 308

Law, the--
Diseussion of from a preventive standpoint. 201,
Reforins to meet, new conditions, 201,

Lawyers’ lyrics- -
“ADarathon™ ~by Siv b H. Hagaety, 1, ;
Metrical vorsion of Turner v. Coates - by oML Field, G, ;
Hail Britannia---by (3. &, H., 266. 4
Chief Justice—- - unknown. 108,
Law Reform-— :

R eport of committee on, in Omario Bar Assoviation. [76.
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Law Societies-—
Ontario Bar Association——Fourteenth annual ineeting, 96.
Report on law reform, 176,
The Historian's paper, 183.
See Canadian Bar Assoeiation,

Legislation—
Uncousidered and experimental, 9.
Conundrums of-—The Infants Act, 200,

Libel—
Newspaper-- Fair comment--Discovery, 143.
Innuendo —Trade publication—Imputation, 151,

Limitations, Statute of—
Unconditional appearance—\Whaiver, 388.

Lord’s Day Act—
Works of necessity—Ordinary calling—~-Busness of continuous
nature—Perishable goods, 35,

Mandamus—
Dissertation on the history, nature and foree of writs of, 70
Return to writ-——Reply, 145,

Marriage—
Law of, in China——~The Judicial Committee, 217.

Master and servant—-
Negligence of master—[efective plant, 227.

Mechanics Lien Act—
Discussion of several aspeets of, 81.

Military law of Canada—
Its pesition overseas, 41, 121,

Mortgage——
Effect of discharge of ﬁ\'stmlieglstxatxon, 369,
Sale under—Surplus proceeds—Interest, 395.

Mines and mining—
In British Columbm-[‘orfmtum of lease, 196,
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[}

Municipal law—
Municipal corporation—Liability—Absence of hy-law, 264.
Street insufficiently lighted—Liability, 386,

Murder— , )
Defence involving imputations on deceased - Fividence, 191.

Name—
Change of, See Patronymie.

Negligence—

Contributory—Ship repairers--U'se of fire—Inflammable
cargo, 69.

In agency contract, resulting in bankruptey, 152.

Injury to municipal corporation —Tort——A\ction —Loss of
service—Measure of damages, 383,

See Bankruptey—Municipal law:.

Nervous shock-—
Resulting from false statements—Threats —Special damage,

19.

Notes of cases—
In United States Courts. 197, 198, 267,

Notice—
See Landlord and tenant.

Ontario Bar Asgociation-—
See Law Societies.

Ontario Legislature—
Powers of, as to separate sehools, 104,

'\.

Ontario Temperance Act--
Is it in force? 118,

Parties—
Joinder of~—Counterclain, 20.
Crowr.—Attormey-General, 230.

Ptﬂ.netshir—
See Bills and notes.
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Patronymic—
Change of—Present pogition of law and suggestions, 1, 8, 290.
Legislation as to, in Alberta, 26.
Law affecting, 271.
Objections to and grievances of—Need for legislation, 200,

Yeace—
Permanent foundation of world peace, 170.
Insurance as to conclusion of, 381,

Power of appointment—
Objects of--“My people’'—Illegitimate sister, 117.
In case of happenmg of contingencv, 233,
Special, by will—Subsequent appointment— Double portion,
393.
Revocation and new appointment, 396.

Possession—
In forcible entry cases, 10.

' Possessory title—

To land, discussed, 241.

Practice—
Rules of—Construction of, by Judges who made them, 101,
Originating summons——Servnce out of jurisdiction, 147.
Nee  Costs—Counterclaim— Crown—Discovery—Evidence—
Injunction—Service of writs—Solicitor,

Principal and agent—
See Adulteration—Negligence—Sale of goods.

Principal and surety—
Surety’s right of action against principal, 62.
Notice by surety to terminate guaranty, 62.

Privileged communications—
None 28 to medies] men, 139.

Privy Council--
See Judicial Committee.
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Prize Court --

Neutral shipowner—Carriage of enemy property, 24, 67, 68.

Capture in neutral waters—Three mile limit, 25.
Contraband and innocent goods—-“Infection,” 25.
Goods of enemy owner—Sale by enemy to neutral, 25.
Condemnation of Cargo—Who may appeal, 66.

Trading with enemy —(ioods sent to agent in Chinc. for sale,

67.
Orcier in Council as to retaliation, 67,
Contraband-—Misdereription—-Talse pupers, 115.

Provincial Legisiatures-—

See Constitutional law—ivoree,

Quantum meruit-—

See Ship.

Railway-—

Improper packing of goods— Liability, 3835,
See British Columbia Railways.

Railway Board—

Dominion— Legislative power of Dominion as to, 238.
Provincial—Legislative power as to, 238,

Receiver—

See Ejectent.

Referendum-—

Legislative experiments, 9.

Reports and reporting—

Desirability of shorter opinions, 137,

Restraints on alienation—

Law as to discussed, 244, 371.

Restraint of trade—

Tyrannous contract of employment, 144
Contraat of service-—Severability, 38 .

Revenue—
See Taxation.
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Rights of Way—
Who may use it, 200,
Roman Catholic Relief Act—
Masgses for the dead, 63.
Rules of Court—
Interpretation of, by Judges who framed them, 101.
Sale of goods—
C.LF. Contract—Tender of shipping docunents—Insurance,
379,

Bresch of warranty—Damages, 380,

Delivery by instzIments—Failure—Repudiation, 111,
Contract, in writ.ag—Repudiation-—Ageney, 111.
Implied condition as to fitness, 229.

Breach of contract—Mesasure of damages, 300.
Implied terms—War conditions, 301.

Sedition and treason—
The law as to considered, 140.
See War.,

Separate schools—
See Ontario Legislature.

Service of writ—
Out of jurisdiction, 153.

Settlement—
Annuity out of dividend—Income tax, 117.
Legacy upon trust of—Aceretion-—Gift to a class, 149,
Special power—Fraud nn—Evidence, 150.
Post nuptial-—Consideration—Fraud on creditors, 191.

Shares-—
See Company.

Ship— ,
Broker's commission—No freight earned, 62.
Contract to load particulir cargo, but another loaded~

Quantum meruit, 114. -

Collision—Crossing courses—Regulations, 116.
Proceeds of sale of carge—Who entitled, 237.
Demurrage—Rate of labour at place of discharge, 152.
Error of judgment, 299,
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Solisitor—
Retainer—Subseque - . champertous agreement—Costs, 109.
Two defendants with same solicitor—7Ine suceessful and the
other not—Costs, 110.
Action by cliont for account—Jurisdietion, 298,

Sunday observance—
In Province of Quebec, 204,

: Soﬁet government-—
Principles of, 160.

Specific performance—
Part performance, 27.

Statute—
Effect of repeal of on rights of parties, 70.

Statute of Frauds—
Is it abolished? 161.

Statutory duty—
Continuing damage, 145.
See Street railway.

Street railway—
Removal of snow—=Statutory duty, 239,

Superstitious uses—
Masses for the dead—Roman Catholic Relief Act, 63.

Taxation—
Royalties—Capital or income, 262.

' Tgonant for life and remainder man—
Will—Conversion—Unauthorised investments, 147,

Tenant in common—
Or joint tenancy, 234.

Text hooks—
Not citable as authorities, 294
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Trade marks—
Concurrent use of, discussed, 256.

Treason—
The law as to, discussed, 140.

Undertaker—
See Contract. .

United States decisions—
Notes of, 197, 267.

Vendor and purchaser—
Purchaser not named-—-Cheque for deposit, 389,
Sale of house “in possession’’—Under lease—Compens .tion,

394,

Waiver —
See Administration—Limitations, Statute of.

War—
Neutrals—See Prize Court.
Delivery prevented by—Force majoure-—See Sale of goods.
Canadian military law overseas, 41, 121,
Trial for sedition in war time, 134.
Permanent foundation of World peace, 170.
Our brothers at the front, 183.
See Alien—Crown—Ejusdem generis—Freedom of the seas—
Insurance—Peace—Sale of goods.

Will—
Soldier’s—Testamentary capacity, 70.
Quaint and unusual, 270.

Will, construction of—
Bequest to married woman living apart from husband 150.
Right to “use and occupy,” 193, 392. .

Gift of income in trust for mamtenance, 194,

Residuary ostates—Statutes of distribution, 194.

Life interest “until he shall assign,” 231,

Gift of residue to named persons or their heirs—Purchase or
limitation—Substit: “ional gifts, 232,
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Will, construction of—Confinued.

Charitable bequest—Schools and charitable institutions, 233.

Yft to “wife, daughters, sons and child or children”—
Legitimacy, 300,

Life estate to husband “knowing he will carry out my wishes,”
305.

Devise without limitation—Gift over, 396.

See Executor—Husband and wife—Joint tenancy—Power of
appointment—Tenant for life,

‘Words, meaning of —
Inlection, 25. )
My people, 117
Occupy and er oy, 193, 391.
Use and occupy, 193, 391. .
Arms, smmunition, ete., 297.

Workmen's Compensation Act—

Meaning of phrase, “Arising out of the employment”, 57,
See Briti~h Columbia. :
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