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MEMORANDUM.

The HoxovranLe Mr. Justice Rovreatr having died
on the 25th August, 1901, James EMite Pierre PRENDER-
GasT, EsqQuire, St. Boniface, Manitoba.
Judge, was appointed to fill the
February, 1902,

County  Court

vacancy on the 15th

The North-West Territories Act, B, 8. (!

. ¢ 50, s. 42,
having been amended by 63-64 Vie, ¢ H, 5o as to provide
for the appointment of a Chief Justice, The HoxoURABLE
Troyas Horaoe MeGuire was appointed to that office
on the 18th February, 1902,
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chasers ™ add ** 6th Ed., p. 82

after ®Dart on Vendors and Pur-

Grindle v. Gillman, p. 182, for *in ™ in the third line from the
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O, (ISSS) " p 194, for * faet ™ in the twenty-third line from the top,
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REPORTS OF CASES

DECIDED IN THE

SUPREME COURT

OF THE

NORTH-WEST TERRITORIES.

IN RE McCARTHY.
McCARTHY v. WALKER (No. 2).

Paration of advocate's bill—Leave to sign judgment—Clerk's cer-
tificate—Review of taxation—Time jor Review.

Where a client has obtained an order in the usual form for the
axation of an advecate’s bil of zosts vpor “vhich he has been
sued, and for a stay of the action pending the taxation, although
he has made no submission to pay the amount found due, the
advocate after the taxation is ended and the clerk's certificate
signed, is entitled to an order giving him leave to sign judg-
ment against the client for the amount found due.

e certificate of the clerk is final and conclusive as to the a-
mount due to the advocate unless an application be made for a
review of the taxation under s. 529 of the Judicature Ordinance,
1893 (). That section applies to taxations between solicitor and
client as well as between party and party. There is no necessity
for an application on behalf of the advocate to confirm the cer-
tificate of the clerk as a report.

The clerk’s certificate is not a report and need not first be set
aside before the application for a review, and the intention of
section 529 is that a review thereunder should be had after the
clerk’s certificate has been signed.

Since the repeal of s.-s. 7 of s. 491 of the Judicature Ordinance,
1593, there is no provision in our rulesasto the time within

t Ord. No. 6, 1893, now R. 528 Jud. Ord. C. O. 1898, ¢. 21.

VOL. IV. T. L. REPTS, 2
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which a review of taxation can be made, and therefore the pro-
visions of English Order 65, Rule 27 (41), so far as they relate
to the time within which an application to a Judge for a re-
view shall be made, are now in force in the Territories by vir-
tue of 8. 556 of the Judicature Ordinance, 1893.

Where the time for review has expired, the Judge has power un-
der section 555,§ in a proper case to extend the time for making
the application for review.

[Scorr, J., Janwary Tth, February Sth, 1889.
Statement,

The facts will be found sufficiently set forth in the
judgment ; and more fully in the same case as reported in
Vol. iii. of these Reports.

P. McCarthy, Q.C'., the advocate in person.
. B. Bennett, for the client.
|January Tth, 1899.]

Scort, J.—This is an application by Peter MeCarthy
for an order for judgment against Elizabeth R. Walker for
$185.86, being the amount found due by her to the firm
of MeCarthy & Bangs by the certificate of the elerk, and

also for an order that the costs of the action brought by
said MeCarthy against said Walker be also taxed, and the
moneys now standing to the eredit of this matter be paid
out to said MeCarthy, and that in ease the amount now in

Court be insufficient to satisfy the amount of said judgment
and costs, he be at liberty to issue execution against said
Walker for the amount remaining unsatisfied.

On 21st April, 1898, said MeCarthy, claiming as a
member of firms of MeCarthy & Harvey and MeCarthy &
Bangs. and as assignee of the other members thereof, com-
meneed an action in this Court against said Walker to re-
cover certain sums elaimed to be due by her to said firms
for services rendered as her advocates, the amounts elaimed
being $87.95 to the firm of MeCarthy & Harvey, with inter-
est thereon from Ist September, 1895, and %108.29 to the
firm of MeCarthy & Bangs, with interest thereon from 6th
January, 1898,

i See now Jud. Ord. C. O. 1898, ¢. 21, s. 21,
§ Now R. 548, Jud. Ord. C. O. 1898, ¢. 21.
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On 21st July, 1898, upon the application of said Walker,
I made an order that,upon her bringing into Court the sum
ol ¥190.84, the bills of costs of said firms, for the recovery
of which said aetion was brought, be referred to the clerk
[or taxation, and that he should tax the costs of the refer-
cuee and certify what should be found due to or from either
party in respeet of such bills of costs and costs of refer-
cnee. The order further provided that said MeCarthy
should not, pending the reference, further prosecute the
sild action, and that upon payment of what might be found
due to him in the said action together with the costs thereof,
all further proceedings therein should be stayed, but it did
not contain any submission on the part of the said Walker
to pay the amount which upon the taxation should appear
to he due l)'\' her.

On 22nd September, 1898, upon the application of said
MeCarthy, I ordered that so much of my order of 21st July
as related to the bills of costs of the firm of MeCarthy &
Harvey and to the stay of proceedings upon said bills
should be set aside and vacated. The aetion was then pro-
ceeded with in respect of those bills. The defendant by
wiay of defence brought into Court in the action $50.00 of
the moneys paid in by her under the order of 21st July,and
claimed that it was sufficient to satisfy that portion of the
plaintiff s elaim, and the plaintiff by his reply accepted it
i satisfaction thereof,

On 18th October, 1898, upon the application of said
MeCarthy, I ordered that he should be at liberty to amend
the bills of costs heretofore delivered by the firm of MeCar-
thy & Bangs to said Walker, by adding thereto items
amounting in all to $97.22, and directed that the costs of
the application should be costs to said Walker in any event.
No order was obtained for the amendment of the statement
of ¢laim in the action.

On 9th December, 1898, the clerk by his allocatur
certified that he had taxed the bills of costs of MeC'arthy &
Bangs under the order of 21st July. and that there was

Judgment.

Scott, J.

e ST
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Judgment.  then due to them, after giving eredit for certain sums re-
Seott,d.  ceived by them, the sum of $185.86, the amount being made
up as follows:—

Amount due them in respect of the

bills of costs, for which the action was

brought BN TR $ 81 34
Amount due them in respect of the items

added under order of 18th Oectober.. 86 12
Costs of reference

185 86

Upon the hearing of the present application it was con-
tended on behalf of said Walker that it is one in the nature
of an application to confirm the report of the elerk upon
the taxation, and that upon such an application it is open
to her to review the taxation and to objeet to certain items
which are claimed by her to have been improperly allowed
by the elerk.

I cannot uphold this contention. In my opinion section
529 of the Judicature Ordinance applies to taxations he-
tween advocate and client as well as to those between party
and party, and its effect is that the taxation by the clerk
is final and conclusive unless an application be made under
it for review,

In the absence of any such application, said MeCarthy
is entitled to an order against said Walker for the payment
of $185.86, with costs of said action to be taxed on the
lower seale, and the costs of this application to be taxed on
the higher scale, less the costs which said Walker may be
entitled to under the order of the 18th Oectober, 1898,
to be taxed on the higher seale, and also those under an or-
der made by me in said action on 31st October, 1898, set-
ting aside a judgment therein which had heen irregularly
entered by said MeC'arthy, to be taxed on the seale on which
the action was brought, and such other costs as said Walker
may be entitled to set off to be taxed on the last mentioned
scale. He is also entitled to an order for the payment out
to him of the moneys now in Court, which were paid in by
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said Walker under the order of the 21st July, 1898, or so Judgment.
much thereof as may be sufficient to satisfy the amount Scott.d.
to which he may be found entitled, and if said moneys are
insufficient for that purpose, that he may be at liberty to

issue execution against Walker for the amount remaining
unsatisfied.

It appears, however, that on 30th November, 1898, said
Walker gave said McCarthy notice that she was dissatisfied
with the allowance by the clerk upon the taxation of certain
specified items in the bills of costs taxed, and that, upon
the application by him to confirm the report of the clerk
upon the taxation she would object to such items, upon i
certain grounds specified in the notice, and would ask that ;
same be allowed by the Judge before whom the motion for
the eonfirmation of the report should be made.

I think it is evident from this notice that said Walker
intended to obtain a review of the taxation, but I have al-
ready expressed the view that she did not take the proper
course to obtain it. The omission to take the proper course
may have resulted from some misconception of the effect
of seetion 529. If she is still desirous of obtaining the
review, 1 think he should be permitted to obtain it, pro-
vided that T have the power under section 555 of the Judi-
cature Ordinance, to enlarge the time for applying for it,
and that she make out a proper case for the exercise of that
diseretion. She may, therefore, apply to me within six
days upon notice under section 529 for a review of the tax-
ation. Upon that application if made, I will consider the
question of my power to grant the extension of time for the
review as well as the question of the propriety of granting {
it under the cireumstances.

Unless such application be made within six days the i ‘: f
order will go to said MeCarthy in the terms I have already | ¥
stated that he would be entitled to in the absence of an i { £

application for review. If the application for review be
made within six days this application will stand until that
application is disposed of.
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After the delivery of the above judgment, the elient,
Elizabeth R. Walker, pursuant to the leave granted, ap-
plied for leave to review the taxation.

K. B. Bennett, for the client.
P. McCarthy, Q.C., the advocate, in person,
|8th February, 1899,

Scorr, J.—This is an application by Elizabeth R.
Walker, pursuant to leave granted by me in my judgment
herein delivered on Tth January, 1899, for leave to review
notwithstanding that the time for applying for such review
had expired.

On the hearing of the application it was objected on
hehalf of the above named advoeates that 1 had no power to
entertain the application, the grounds of the objection be-
ing as follows:

1. That this is not an appeal against the c¢lerk’s report
on the reference, but merely an application to review his
taxation, and that his report must first be got rid of

2. That I have no power under section 555 of the Judi-
cature Ordinance, to extend the time for the application
for review, inasmuch as, sinee the repeal of sub-seetion 7 of
section 491, there is no time limited within which such an
application must be made, and seetion 555 only applies to
cases where a definite time is fixed within which a certain
act must he done.

I reserved judgment upon these objections and gave
the counsel for the parties leave to put in authorities hear-
ing upon the questions.  Counsel for the advocate handed
in a memo., and thercin raised the following further ground
of objection:

3. That the revision of taxation should have been ap-
plied for before the certificate of the clerk was signed, and
that not having so applied the elient is precluded from
obtaining it.

I have already expressed the opinion that section 529 is
applicable to taxations between advocate and client as well
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< to those between party and party. In Cordery on Soli- Juigment.
tors. at pp. 279-80, the corresponding provisions in Kng-  8cott,J.
il are shown to be applicable there to taxations between
wolicitor and elient under provisions similar to those con-
ined in Ordinance No. 9 of 1895.| It is therefore appli-
able under the order for taxation made in this matter.
'he elerk’s report in this matter is simply a certificate of
Le taxation by him. It is so treated by the advoeate in
the summons issued by him on his application for leave to
ssie execution for the amount taxed to him, and seetion
i of Ordinanee No. 9 of 1895, contemplates that it shall be
nothing more unless perhaps in cases where other matters
should be speeially referred, which is not the case here. I
therefore think that it is unnecessary that the elerk’s re-
port on the taxation should be done away with before a
lissatisfied party is entitled to a review under seetion 529.

If the clerk’s certificate is to be treated as something
more than a mere certificate upon taxation, viz., as a report
nupon a reference which eannot be dealt with under seetion
129, then how is it to be set aside or varied as section 34 of
Ordinanee No. 9 of 1895 provides that it may be? There
s no provision in that Ordinance for an appeal from it, or
is to how or when an application to set aside or vary it
should be made. It appears to me that in that case the pro-
cedure in eivil cases would have to be resorted to, and the
only provision applicable would be English Order 36, Rule
i, In this view, the elient by her notice of 30th November,
1898, appears to have taken the proper course to apply for
the variation of the report in so far as it was objectionable

1o her.

Then, as to the second and third grounds, section 529
ippears to have been framed with the object of doing away
with the necessity for the preliminary review by the clerk
preseribed by English Order 65, Rule 27 (39), and with
that objeet alone. That rule provides that the application
for a review by the taxing officer must be made before the

S

“The Legal Profession Ordinance,” See now C. 0. 1898, ¢. 51.




Judgment

—
Scott, J
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certificate or allocatur is signed, while Rule 27 (41) pro-
vides that the application to a Judge in Chambers for a re-
view shall be made within four days from the date of the
certificate or allocatur, or such other time as the Court or a
Judge or taxing officer at the time he signs the certificate or
allocatur, may allow, seetion 529 makes no provision as to
the time within which an application under it must be
made, the reason for the omission apparently being that
sub-section 7 of ceetion 491, which was first passed in or
before 1888 (see R.O. (1888) c. 58, s. 423, s.-s. 7), had al-
ready made such provision. This latter sub-section has,
however, been repealed by Ordinance No. 6 of 1897. Up to
the time of its repeal an application for review under seec-
tion 529 might have been made at any time within fifteen
days from taxation. I think the words ‘‘from taxation’’
must be taken to mean ‘‘from the close of the taxation,”
and I also think that a taxation cannot be said to be closed
un‘il the certificate or allocatur is signed. If it were held
otherwise then it would necessarily follow that the clerk
after taxing all the items of the bill and arriving at the re-
sult of the taxation would have had to await a period of
fifteen days before stating that rvesult in the form of a cer-
tificate. I think this effeet was never intended. T am there-
fore of the opinion that when section 529 was enacted it
was intended that a review under it should be had after the
certificate or allocatur was signed, and that reading it in

conjunction with sub-section 7 of section 491, it should be
80 construed.

The repeal of the latter sub-section does not affeet
that construetion, but it remains to be considered what
effeet such repeal has to the time within which an appli-
cation for review must now be made. Holding the view I
have already stated, viz., that the only apparent object of
section 529 is to do away with the preliminary review by
the clerk leaving only the review by a Judge, I am of the
opinion that the provisions of Order 65, Rule 27 (41), so
far as they relate to the time within which an application
to a Judge for a review shall be made are now in force here
by virtue of section 556 of the Judicature Ordinance.
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I am also of opinion that I have the power if not under
that rule, then under section 555, to extend the time for
making the application for review, and as I am satisfied
that the omission to make the application within the proper
too resulted from the uncertainty as to the proper proced-
ure to be adopted, 1 will allow the review to proceed with
respect to the items and objections stated in the client’s
notiee of 30th November, 1898,

REPORTER :
‘has. A. Stuart, Advocate, Calgary.

IN RE McCARTHY.
McCARTHY v. WALKER (No. 3.)

tdvocate’s bill—Review of taxation—Two actions by the same
plaintiff in different rights — Congolidation —Proceedings
taken without instructions—Retainer—Commission.

English Marginal Rule 192 provides that claims by or against an
executor or administrator as such, may be joined with claims by
or against him personally, provided the last mentioned claims
are alleged to arise with reference to the estate in respect of
which the plaintiff or defendant sues or is sued as executor or
administrator,

Where separate proceedings were taken by plaintiff’s advocate
upon two mortgages, one made to the plaintiff in her personal
capacity, and the other made to a deceased person, of whose
will the plaintiff was executrix, and the plaintiff, on taxation at
her instance of the advocate’s bill of costs, failed to show that
the claim upon the first mentioned mortgage rose with reference
to the deceased’s estate, the advocate was held entitled to charge
his client, the plaintiff, with separate bills of costs in respect
of each of the separate proceedings.

Where proceedings for the sale of property in question in mort-
gage actions were postponed from time to time upon the soli-
citation of the mortgagor, and without instructions or consent
of the plaintiff, the mortgagee, for the purpose of enabling the
mortgagor to raise the necessary money to pay off the mortgage
debt, and where these ive postp ts resulted in se-

uring for the mortgagee a larger sum than could have been rea-

lizea by a forced sale, and the mortgagee accepted the benefit
thus secured for her, she was held liable to pay to her advocate
the costs and expenses incurred in connection with the various
postponements.

Judgment.
Scott, J.
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Where the order for taxation on an advocate’'s bill of costs, ob-
tained at the instance of the client, did not reserve to the client
the right to dispute retainer.

Held, that the retainer must be taken to be admitted; and where
in such a case the advocate had stated in writing that he did
not intend to charge anything for certain proceedings taken
without special instructions, but it appeared that the statement
was made without consideration, the advocate was allowed his
costs of such proceedings.

Upon the taxation of an advocate's bills of costs no counsel fee
snould be allowed in respect to an application made by a clerk
of the advocate, and evidence should be given on the taxation
that the application for which a counsel fee is asked were in
fact made by an advocate.

An application to postpone a sale is a common application for
which $2.00 only should be allowed.

'pon the taxation of his bill, the advocate will not be allowed a
lump sum as commission upon a collection made for his client
unless such evidence is produced before the taxing officer as
will enable him to ascertain that the commission represents rea-
sonable and proper charges for services actually rendered.

[Scorr, J., Junuwary 27th, 1899.

This was a 1eview at the instance of the client of a
taxation of an advoeate’s bill of costs under an order ob-
tained on the elient’s application,

R. B. Bennelt, for the client.

P. McCarthy, Q.C., the advoeate, in person.

|2Tth February, 1899,

Scorr, J.—This is a review at the instance of Eliza-
beth R. Walker, the client, of the taxation by the elerk of
the bills of costs in this matter.

The notice of application for review specifies a large
number of items which are objeeted to, the grounds of ob-
Jjeetion being stated as follows :

1. That the amounts allowed are execessive and not
authorized by the tarviff of fees of this Court.

2. That the proceedings being taken upon mortgages

given by the same mortgagor and by process of law  be-
come vested in the same person, the foreclosure actions
should have been consolidated.

3. That the postponement of the sales in the said ae-
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tion. having been at the request of the mortgagor, and
without the instruetions of the mortgagee, the costs thereof
should not be chargeable against the mortgagee.

t. That the bill of costs, fees and disbursements in re
Walker v. Smith, was discharged by the said Peter Me-
Carthy, it so appearing from a letter of the said Me(C'arthy
and that the same was incurred without authority.

| find it convenient to reserve consideration of the first
srotnd of objeetion until after I have disposed of the others.

As to the second ground :

Certain of the bills of costs are for services rendered in
taking proeeedings under the Land Titles Act for the sale
or toreclosure of the lands comprised in two mortgages
npon different pareels of land, one of which mortgages was
made to Mrs. Walker and the other to her deceased hus-
hand, the latter mortgage being then held by her as execu-
trix of his will. A separate application under the Aect was
made in respeet of each mortgage, and the proceedings un-
der cach were carried on separately.

It was contended on behalf of Mrs. Walker that only
one proceeding should have been commenced and ecarried
onin respeet of both mortgages, and that even if separate
proceedings had been commenced, they should have been
consolidated.  English marginal rule 192 was referred to as
showing that one proceeding in respeet of both might have
heen taken, and Martin v. Martin,' was cited to show that

1norder to consolidate could have been obtained upon Mrs.
Walker's application.

Apart from any question as to whether the procedure
nder the Judicature Ordinance is applicable to the pro-
cedings in question, I am of opinion that the advocates
vere right in commencing and carrying on a separate pro-
ceding in respeet of each mortgage, and that an order to

nsolidate them should not have been granted. Mrs. Walk-
I suing or proceeding in her own right, and Mrs. Walker
g or proceeding as executrix of her deceased husband,

1(1897) 1 Q. B. 429; 66 L. J. Q. B. 241; 76 L.T. 44; 45 W.R. 263.

11

Judgment,
Beott, J,

b, ~ai i o
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Judgment.

Scott; J.
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and different persons in the eye of the law. Here then is
the case of different mortgagees proceeding under different
mortgages for the sale or foreclosure of different pareels
of land; the only connecting link between them being the
fact that the two mortgages were made by the same person.
1 think it could not be reasonably contended that in all
cases where that is the only connecting link both mortgages
should proceed jointly, or that, if separate proceedings
should be commenced even by the same advocate, they
should be consolidated. Marginal rule 192, provides only
that in civil actions elaims by an executor as such may be
joined with claims by him personally in cases where the
latter is alleged to arise in respect of the estate of which he
is executor. Here the claim of Mrs. Walker under her mort-
gage is not shown to have even the remotest connection with
the estate of her deceased husband, and where this connec-
tion does not exist that the rule affords a strong indication of
intention that they should not be carried on together, and
therefore that they should not be consolidated. I cannot
find any authority which goes the length of holding that in
civil cases under like eircumstances, an order for consoli-
dation should be made or any principle laid down which is
wide enough to support such an order. 1t is true that Mr.
Me('arthy in his examination stated that in prior proceed-
ings taken upon these mortgages, an order for consolidation
was made, but he now claims that he was in error in making
this statement, and I am inclined to think that he was In
error, but in any event I think I should only consider wheth-
er such an order should be made, and not whether one was
made under similar circumstances in other proceedings.

As to the third ground, the proceedings under the
mortgages were instituted under general instruetions from
Mrs. Walker for the purpose of collecting the amounts due
upon them. After the properties were advertised for sale,
the sales were postporred from time to time upon the soli-
citation of the mortgagor. Mrs. Walker was not consulted
as to these postponements, nor does she appear to have
assented to them. The object of the postponements appears
from the evidence of Mr. McCarthy. He states that he
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thinks they were in the interest of the mortgagees; that
through one of them his firm received $400, which he
thinks they would not have otherwise received; that, as to
the seecond postponement, it was made on the terms that
if the mortgagor could not make a further payment and
could not get further time from Mrs. Walker, he would give
a transfer in order to save further costs, and that, not being
able to do either, he gave a transfer; that if he had pro-
cecded promptly to foreclose, he does not believe that Mrs.
Walker would have got the $300, or a sum of $1,200 re-
ceived by MeCarthy & Harvey in 1894 ; that he acted as he
thought best in her general interest ; that as a result of not
proceeding strietly aceording to time, he succeeded in get-
fing $1,600 from the mortgagor; that the mortgagor had
always expressed a strong desire to prevent foreclosure, and
he (MeCarthy) had made up his mind that the property
was not worth the mortgage, and he was therefore anxious
to get all the money he could, and hence granted the asked
for postponements which he believes were in the interest of
his elient, and that he believes the property would not sell
or half the balance still due on the mortgages even after
olleeting the $1,600.

I'rom the statements of aceount filed, it appears that

the only sums received from the mortgagor were a sum of
1.200 received by MeCarthy & Harvey on the 18th April,

1494, before the pruceedings for foreclosure were instituted,
nd o sum of $400 received by MeCarthy & Bangs on 20th

December, 1895, after the first postponement of the sale. It
hus appears that the payment of the $1,200 was not the
esult of the postponement of the sale, although it may

have been, as Mr. MeCarthy states, the result of not pro-
ceeding promptly to foreclose. I must find upon the evi-
denee, however, that the payment of the $400 was the re-
sult of the first postponement, and that the giving of the
ransfer by the mortgagor was the result of the several post-

ponements that were made, and that by reason of this trans-
1 the expenses of carrying on the proceedings to sale and
foreclosure were avoided.

Judgment.

Scott, J.
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Were it not for the fact that Mrs. Walker received a
substantial benefit from these postponements and one which
the evidenee shows she would not otherwise have received,
I think that 1 would be obliged to hold that as she was not
consulted with respeet to them, and did not assent to them,
she would not be liable for the costs oceasioned by them. |
think, however, that where she has received and accepted
that benefit she should pay the costs and expenses ineurred
in obtaining it. u re Sucll? so far as 1 can gather from
the note of it in Morgan & Wurtzberg on Costs, at p. 502,
appears to support this view. In that case the solicitor had
a retainer to act generally for a company and also a speeific
retainer to conduet a chaneery suit on its behalf. Being
employed by another client to go to America he colleeted
information on behalf of that company and in furtheranee
of their suit, but without speeial instructions. On his re-
turn to England he reported to the company what he had
done, and they made use of the information he had obtain-
ed. The Court of Appeal held that under the special cir
cumstances of the case he was entitled to charge the com-
pany for his professional services in Ameriea.

For these reasons 1 am of opinion that the costs and
expenses allowed in respeet of the several postponements
should stand.

As to the fourth ground: on the 22nd November, 1897,
Mr. MeCarthy wrote Mrs. Walker with respect to these costs
as follows:

“We dssued a writ against Smith at one time hoping
that we would be able to make something on the judgment,
but we never went on after serving him as we did not see
much prospect of making the money just then. We took
these proceedings without instrucetions from you except gen-

eral instructions we had, and therefore will not eharge you
anything for what was done in that matter unless you wish
to go on and sign judgment, in which case the costs will be
about $20.00; we would make them $20.00, although 1 see
by making up the hill that they would amount to $32.00,

5 Ch. D. 815; 36 L. T. 534; 25 W. R, 736
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\We think it would be wise on your part to have judgment

<uned.  This, however, is for you to decide. We shall not
v anything further without your instructions, nor shall
¢ charge anything for the work done in that matter with-
it instruetions,”’

No further instructions appear to have heen given by
\lrs. Walker, but Mr. MeCarthy now contends that the pro-
ise contained in this letter not to charge these costs was
ade without any consideration, and is therefore not bind-
ing upon him, and that as the order for taxation did not re-
serve to Mrs. Walker the right to dispute the retainer to
hring the aetion, the retainer must be taken to be admitted,
il that he is therefore entitled to recover them.
It may appear unreasonable, that in the face of his un-
onditional promise not to charge these costs, he should
now seek to eharge them, but as he has chosen to rely upon
his striet legal right with respeet to them, I must hold
that he is legally entitled to them.

As to the first ground (after referring to several items
n which a counsel fee has been charged on various appli-
ations to postpone the sale), I eannot find that there was
my evidenee before the elerk as to whether any of the ap-
Leations, in respeet of which these fees are charged, were
e by an advocate. 1t is shown that Mr. Bangs, an ad-
ocate, made two applications in respect of these proceed-
as, but T eannot find that any fees are charged in respect
{them. In my experience 1 have never known a counsel
fee 1o be allowed in respeet of an application made by a
lerk of the advocate or solicitor, and in my opinion such
allowanee is improper.

As 1 am aware that applications such as these are often
ade by the elerks of the advoeates condueting the proceed-
noes I orefer the bills to the elerk with a direction to dis-
llow «ll eounsel fees eharged in vespeet of applications
hieh are not shewn to his satisfaction to have been made
an advoeate. The advoeates are to be permitted to ad-
1ee further evidence as to this.

15
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As to the amount of the counsel fees I am of opinion
that not more than $2.00 should be allowed in respect to
the applications to postpone the sales, as they are eominon
applications.

Hem :—¢Commission on colleetion, 10 per eent. on firsy
#200, and 5 per cent. en balance, $33.05.

The evidenee as 1o this item is as follows :—Mr. Bangs,
as to the $400 colleeted from the mortgagor, says :—-‘That
previous to the reeeipt of said $400, the said firm of Me-
Carthy & Bangs had numerous conferences with and atten-
dances on the said James Walker. Some of these attend-
ances were to try and persuade him to make payments, and
others were when he would come to the office of said Me-
Carthy & Bangs making propositions for payments—trying
to get time on postponement of proceedings then going on;
that the firm had a great amount of trouble with said Walk-
erin trying to get and obtaining the payment of said $400,
paid by him which they have not charged in their itemized
bill of proceedings for foreclosure, and for which they have
charged a commission as shown by their account rendered.

My, MeCarthy corroborates these statements and also
states that his firm received two sums of about $50, which
came from a chattel mortgage which had been given by one
Brown to Mrs. Walker, which colleetion was made by reason
of numerous letters written by him and his firm to said
Brown, and also by letters written to and received from the
firm of Beek & Emery, advocates of Edmonton, who were
cmployed by MeCarthy and Bangs to make said eollection.
He also states that the firm of MeCarthy & Bangs received
no payment whatever for their special serviees rendered by
them for Mrs. Walker in connection with that collection,
that they are in his belief justly and truly entitled to eclaim
the amount charged for in the summary, and that had it
not heen for the special efforts of the firm in that behalf,
in respeet to the collection from said James Walker the
said sum of $400 would not have been recovered.
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It was contended upon this evidence that the item
dd be allowed, and the judgment of Rouvreav, J., in

horn v, Lougheed (not reported), was cited in support.

In that case the defendants, a firm of advocates, col-
coted asum of $104 for the plaintiff, and having deducted
<10, for commission on collection, remitted plaintiff the
cmainder.  Plaintift then sued for the $70, whereupon
clendants produced what appears to have heen an itemized
il of costs for the services rendered by them in making
the collection, the bill amounting to more than $70.  As the
crvices were proved to have been performed, the plaintiff’s
etion was dismissed,

The learned Judge in giving judgment sayvs as follows:

\lthongh an advocate has no right to charge a percentage
or collection fo his client unless there he a special agree-
ment to that effeet, still he has a right to be compensated
or his professional services hy producing or fendering a
caular bill to that effect.”

In the present case no bill of costs for services in-
nded in the commission has been produced.  There is only
ceneral allegation that services to the value of the amount
harged were rendered.  There is no means of ascertaining
hether those services are properly charged against the
lient, or whether those charges are reasonable, and in ac-
ordance with the fariff. If such a course were permitted
I see mo reason why an advocate should not he permitted in
IIcases .to render a Dill for a Tump sum instead of speci-

ving the items of his charges.

In Cordery on Solicitors, at p. 247, it is stated that

here a solicitor charges an unexplained gross sum. the
licitor may supply an explanation of it on taxation. 1
link, however, that the explanation given in this case is
ot sufficient, and that it must be such an one as will en-
e the taxing officer to ascertain whether the charges for
he services included in the item are reasonable and proper.

In Cordery on Solicitors on the same page referred to
is stated that a charge for “attending a great many

VOL. IV, T. L. REPTS, 2
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times ™ is too vague. The explanation given of the item in

question leaves the item still open to that objection.

This item must therefore be disallowed.

The bills are referred back to the clerk to make the
amendments 1 have directed and complete the taxation in
accordance with the amendments.

As cach party has succeeded with respect to certain
portions of the items in dispute there will be no costs of
the review.

REPORTER :
Chas. A. Stuart, Advocate, Calgary.

KELLY v. THE ALASKA MINING AND TRADING CO.

Mavitime law—Inland Waters Seamen’s Aet — Scaman’s wages —
Maritime lien—Admiralty jurisdiction of Supreme Court NW.T'.

The Supreme Court of the North-West Territories has concurrent
jurisdietion with the Exchequer Court of Canada in Admiralty
matters inasmuch as the Court of Chaneery in England had on
the 15th July, 1870, concurrent jurisdietion with the Court of
Admiralty,

| RovrLeav, J., April 15th, 1899,

The statement of c¢laim in this action was as follows:

1. The defendants are an incorporated company doing
business in the North-West Territories, and during the times
hereinafter rveferred to, were, and still are the owners of
two certain vessels which are ships within the meaning of
“The Inland Waters Seamen’s Aet,” and are known as the
“Alpha ™ and the “ M, M. Chessron,” and which are used
for navigation on the waters of the Athabasca, Slave and
MacKenzie rivers, navigable inland waters of Clanada,

2. The plaintiff was a seaman, within the meaning of
“The Tnland Waters Seamen’s Aet,” on hoard the said ships
from the 30th May, 1898, to the 18th October, 1898,
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3. Accounts were stated in writing on or about the Statement.
th October, 1898, between the plaintiff and the defen-
ants in respect of the plaintiff’s wages, whereby it was
ated and agreed that there was on that date due for wages
v the plaintiff the sum of $450.

L. The ship “ Alpha™ is now lying at Fort McMurray,
ni the Athabasca river, and the ship “ M. M. Chessron ™ at
smith Landing on the Slave river,

The plaintiff claims:—

(1) Payment of the sum of $450 with interest,
from the 30th October, 1898,

(2) An order declaring the plaintiff to be entitled
to a lien upon the said ships for the amount of his said
claim, with interest and costs,

(3) A receiver and injunection order.

N. D. Beck, Q.C., on the 10th March, 1899, applied
» Scorr, J., at Edmonton ex parte on affidavit supporting
he allegations of the statement of claim for an order ap-
ointing a receiver to take and hold possession of the vessels
ntil further order. THis contention was as follows:

The Supreme Court of the North-West Territories, by

North-West Territories Aet, R, S. (', ¢, 50, s, 48, has the

risdiction which was on the 15th July, 1870, used, exer-
el and enjoyed by the Superior Courts of law or by the
Court of Chancery or by the Court of Probate in England.

The Court of Chancery had concurrent jurisdiction with

¢ Court of Admiralty in cases of necessaries and wages

cating a lien.  Digest of English (fase Law, vol. 13, tit.

Shipping,” col. 965, citing Allport v. Thomas:* the report !
which is, however, inaccessible. (See foot-note 5 infra.)

b
¥
There is a lien for seamen’s wages by general maritime k

V. See cases cited in same volume col. 119, and an article §
12 Can. L. T., p. 201.

There is a general maritime law independently of the
mrt which may enforce it: The Patria.?

Gilbert Eq., 227. *41 L. J, Adm. 23; L. R. 3 A. & E. 436; ¢

T, 849, \w E

A QUEBEC
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To preserve and enforce a maritime lien, a receiver order
is an appropriate vemedy s Williamson v. The Manauense.?

The Merchants Shipping Aet, 1854, 17 & 18 Vie, ¢
1040 (Tmp.). extends to the colonies (section 2), i.e., no doubt
<o far as the conditions make it applicable. Section 288 pro-
vides for Colonial Legislatures applying and adapting the
Act. The Inland Seamen’s Aet, Ro S, Cooe 75, s such an
ipplving and adapting.  Sections 30-35, and section 35a,
wlded by the amending Aet, 56 Vie. (1893) e, 24, correspond
(o sections 188-91 of the Imperial Aet. The vessels in ques-
tion arve * ships ™ and the plaintiff a ** seaman ™ under =, 2,
<<, (w) and (¢). See also The Merchant Shipping Act, 1876,
11 & 42 Vie. ¢, 31, 8. 44.

The Colonial Courts of Admiralty Aet, 1890, 53 & 51
Vie. e 27 (Imp.)—bound with the Dominion Statutes of
I1891—provides section 2, sub-section 2, that the jurisdic-
tion of a Colonial Court of Admiralty shall be over the

like places, persons, matters and things as the Admiralty

jurisdiction of the High Court in England, whether ex-
isting by virtue of any statute or otherwise; section 3 pro-
vides that the Legislature of the colony may declare any
Court of unlimited jurisdiction to be a Colonial Court of
Admiralty : provided that any such colonial law shall not
confer any jurisdiction which is not by this Act conferred
upon a Colonial Court of Admiralty.

The Canadian Admiralty Aet, 1891, 5+ & 55 Vie, e
20 (hrought into force by Order-in Council 2nd October,
1891), after declaring the Exchequer Court of Canada to be
a Colonial Court of Admiralty provides (section 4) that its
jurisdiction, powers and authority shall be exercisable and
exercised throughout Canada, and the waters thereof, whether
tidal or non-tidal or naturally navigable or artificially made
o, and all persons shall, as well in such parts of Canada as
have heretofore heen heyond the reach of the process of any
Vice-Admiralty Court, as elsewhere therein, have all the

19 Can. L. T. 23 (Drit. Col.).
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shits and remedies in all matters, including cases of con-
it and tort, and proceedings in rem and in personam.
<ing out of or connected with navigation, shipping, trade
commerce, which may be had or enforced in any Colonial
Court of Admiralty under the Colonial Courts of Admiralty
\ct, 1890,
These ITmperial and Canadian Acts show that the gen-
al maritime law is applicable to inland non-tidal waters,
mid the Court of Exchequer has constantly exercised its
\dmiralty jurisdiction on that assumption. This being so
his Court has equal concurrent jurisdiction in Admiralty
atters,

Judgment was reserved.

Scorr, J.—TIn this action the plaintiff claims that he
as o seaman within the meaning of “The Inland Water
\ Seamen’s Aet,” on hoard the defendant company’s ships
‘ \lpha,” and “ M. M. Chessron,” which are used for navi-
" aition of the Athabasca, Slave and MacKenzie rivers in the
Fervitories, and that a certain sum is due him as such sea-
i e claims payment of the sum due him for wages as
wh seaman, and also c¢laims an order declaring him to he
ntitled to a lien on said ships for the amount of his claim
ith interest and costs, and a receiver and injunction order.
Mr. Beek, Q.C.. on behalf of the plaintiff applied to
ne on 10th instant, at the Edmonton Sittings for the
ippointment of a receiver to take possession of said ships
md to hold possession thereof, until further order. T re-
ed judgment on the application.
\lter considering the matter, T cannot satisfy myself that
I have jurisdiction to make the order applied for,
It was admitted hy Mr. Beck, when making the appli-
ation, that the order applied for would be in the nature of
proceeding in rem for the purpose of enforcing the plain-
tifl"s lien for wages, and could not be supported on any other
arovnd,
The powers and jurisdiction of the Admiralty Division
of the Migh Court of Justice in England have not been

Argument
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conferred upon this Court (see N-W.'T, Act, s 48). It may
he that the Admiralty Division did not possess jurisdiction
in the matter for wages hy seamen in inland waters; the
Jurisdiction of that Court with respect to wages of seamen
generally must he looked at to ascertain by what Courts here
the jurisdiction with respect to wages of seamen in inland
waters is possessed.

In Smith’s Admiralty Practice, p. 4, the author, after
discussing the conflict between the Admiralty Court and the
Common Law Courts as to jurisdiction in admiralty matters,
says: * Ultimately the Admiralty Judges, although compelled
to abandon their claim to exclusive maritime jurisdiction,
exercised undisputed authority in those cases in which the
common law could give no redress,

The exclusive jurisdiction o left to the Admiralty
Court included (5) all suits for seamen’s wages.”

By The Maritime Jurisdiction Aet, 1877, * The Mari-
time Court of Ontario ™ was constituted and was given the
same jurisdiction within its limits as was possessed by any
Vice-Admiralty Court. Section 1 provides that, save as ex-
cepted hy that Aet, all persons should have in the Province
of Ontario the like rights and remedies in all matters, in-
cluding cases of contract and tort, and proceedings in rem
and in personam ) arvising out of or connected with naviga-
tion, shipping, trade or commeree, on any river, lake, canal
or inland water of which the whole or part is in the Pro-
vinee of Ontario, as such person would have in any exist-
ing British Viee-Admiralty Court or the process of such
Court extended to said Provinee.

In Can. Law Times, vol. 4, p. 160, it is stated that until
the passing of that Act and the establishment of the Mari-
time Court of Ontario, the seamen had no remedy in that
Provinee, except hy a personal action against the master or
owner for his wages,

I can find nothing in The Inland Waters Seamen’s Act
which, either directly or indirectly, confers upon this Court
Jurisdiction to enforce a seamen’s lien for wages.
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By the Tmperial Act, = The Colonial Courts of Admir-
v Aet, 1890, it is provided that every Court of law in
British possession, which is for the time being declared in
ie=uance of the Act to be a Court of Admiralty, or, which,
no such declaration is in force in the possession, has
herein unlimited jurisdiction, shall he a Court of Admir-
dty with the jurisdiction mentioned in the Aet, and may,
for the purposes of that jurisdiction, exercise all the powers
vhich it possesses for the purpose of its civil jurisdiction,
andd that, subject to the provisions of the Aet, its jurisdiction
<hall be over the like places, persons, matters and things, as
the Admiralty jurisdiction of the High Court in England.

Power is also given to the Legislature of any British
wssession to declare any Court of unlimited civil jurisdie-
tion to he a Colonial Court of Admiralty, and also to confer
upon any inferior or subordinate Court such partial or lim-
ted admiralty jurisdiction as may seem meet.

This Court, although it may be deemed to be a Court
of unlimited civil jurisdietion, does not possess any jurisdic-
tion in Admiralty matters under that Act, because the Par-
liament of Canada has, by The Admiralty Act of 1891, ex-
wessly declared that the Exchequer Court of Cfanada shall he
1 Colonial Court of Admiralty under that Act, and as such
hall have and exercise all the jurisdiction, powers, and au-
thority conferred by that Act and hy the Tmperial Act re-
erred to.

Section 4 of the Admiralty Act of 1891, further pro-
vides that the jurisdiction, power and authority referred to,
hall he exercisable and exercised by the Exchequer Court
ihroughout Canada, and the waters thereof whether tidal
or non-tidal or naturally navigable or artificially made so,
and all persons shall, as well in such parts of Canada as
have heretofore heen heyond the reach of the process of
any Vice-Admiralty Court as elsewhere therein, have all the
rights and remedies in all matters (including cases of con-
tract and tort and proceedings in rem and in personam)
arising out of, or connected with navigation, shipping, trade
or commerce, which may he had or enforced in any Colonial

2
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Court of Admiralty under The Colonial Courts of Admiralty
Act, 1890,

It was contended by Mr, Beck, that the Court of Chan-
cery in England had—and consequently this C'ourt has—
concurrent jurisdiction in Admiralty matters,

I cannot find in any of the Canadian reports any refer-
ence to any case where such jurisdiction has been exercised
by any Superior Courts of ordinary civil jurisdiction in any
of the Provinces, except the Court of Exchequer,

I have been unable to refer to the report of Allport v.
Thomas, which was cited hy Mr, Beck on the argument.

The application may be renewed, if thought advisable.

On a later date Beck, Q.C., renewed the application at
Edmonton hefore Scorr, J. e cited the following addi-
tional authorities on the concurrent jurisdietion of the Court
of Chancery: Blad's Case,* Blad v. Bamfield? Rex v. Carew,®
Denew v. Stock.”

The learned Judge objected that the jurisdiction con-
ferred upon this Court by the No-W. T. Act, was that * used,
exercised and enjoyed ™ hy the Court of Chancery on the
15th July, 1870 that the cases cited were of very early date
and it would appear that the Court of Chancery had not
used or exercised such jurisdiction, if it possessed it, for
three centuries, and that it was therefore questionable
whether, assuming the Court of Chancery in England
originally had jurisdiction, the intention of the N.-W. 7.
Aet was to convey a jurisdiction so long obsolete. Counsel
contended that if the Court of Chancery ever had the juris-
diction that jurisdiction could be taken away only hy express
Jegislative enactment : that the non-exercise by the Court of
Chancery of Admiralty jurisdiction for a long period of time
was accounted for by the existence of the Admiralty Court
with its more convenient and expeditions procedure; that the
word “and ™ in the words in the N.-W, I Act “used, exer-

1673) 3 Swanst. 603, *(1674) 3 Swanst. 604: 19 R, R, 285
(see foot-note 2, infra), (1682 Swanst, 669: 1 Vern 54: (see

foot-note 3, infra), "3 Swanst, ( Rep. t. Fineh, 301, 202,
sub-nom Stock v, Denew Ca, in Chy, 305 (see foot-note 4, infra).
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<o and enjoyed,” must be interpreted “or:” for it could
ot have been intended that the jurisdiction of the Terri-
wial Courts should be depended on an enquiry—which
might extend to many topics—as to what jurisdiction these
Courts in England were in fact actually exercising on the
I5th July, 1870, or approximately thereto.

Counsel was proceeding to contend that apart from the
authority of these cases the claim of lien, involving in all
probability the taking of accounts and the settling of
priorities, gave the Court jurisdiction, when, as owing to
the pressure of business hefore the learned Judge it would
probably not be possible for him to give a decision for some
length of time, it was arranged that the application should
o renewed before Rovreauv, J., at Calgary.

On the renewal of the application before RovLeav, .,
it Calgary, James Muir, Q.C., for the plaintiff, in addition
to the arguments and aunthorities already mentioned, re-
ferred to the following:

On the point that the Court of Chancery had jurisdic-
tion: Haley v. Goodson,® Stoek or Storke v. Cullen,” Love v
Baker MacNamara v. Macqueen.™  On the point that the
Court of Chancery had jurisdiction on the ground of lien:
Suell’s Fq., 6th ed., tit. “Of Liens,” p. 328: Story’s Eq.
Jur. < 506, On the point that the jurisdiction of a Superior
Court could not he ousted except hy the clearest legislative
ciactment: Hardeastle on Statutes, pp. 110-330.  On the
point that the inland waters arve within the admiralty jur-
isdiction and vessels thereon subject to the general mari-
time law: Regina v. Sharpe, 5 . R. 135, and the decisions
of the Court of Exchequer in Admiralty cases.

[April 15th, 1899.]
Rovreav, J., in an oral judgment, adopted the argu-
ment of connsel for the plaintiff and made the order as asked.
Receiver order granted,
RerorTeEn:
The Editor.

2 Mer, 77: 16 R, R, 145,
G7: Nels, 103, "Dick, 223,

*TJones, 6G6; 3 Keb, 598, 1 Ch. Ca.
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(NOTES BY THE FEDITOR.)

(1) The case was not defended ; but in the distribution of moneys
in the hands of the sheriff under the Creditors’ Relief Ordinance no
exception was taken to the plaintifi”s elaim to be paid in priority to
the execution ereditors under whose execution the vessels had been
sold subject to the rights of the plaintiff,

(2) In the Revised Reports the passage set out below is omit-
ted from the report of Blad v. Banfield, following the words: *1
said never was any cause more properly hefore this Court than the
case in question " :—first, as it relales to a trespass done upon the
high sea, which though it may seem to belong to the cognisance of
the Admiral, yet I took this oceasion to show that the Court of
Chancery hath always had an admiral jurisdiction, not only per
viam appellationis, but per viam cvocationis too, and may send for
any eause out of the Admiralty to determine it here: of which there
are many precedents in Noy's MSS. 88: and in my little book, in the
preface, de officio Cancellarii, s, 18; and in my parchment book in
octavo, tit, Admiralty (a) : secondly, as it had relation to articles of
peace, all leagues and safe conduets being anciently enrolled in this
Court, That it is very true this eause was dismissed from the Coun-
cil Board, being not looked on the $ se of state, beeause for
aught appeared to them, it might be a private injury, and unwar-
rantable, and so fit to be left to a legal discussion; but now. the

v manner of the defence offered by the defendants had made it

wse of state; for they insist upon the artieles of peace to

¢ their commerce, which is of vast econsequence to the publie:

vy misinterpretation of an article may be the unhappy oe-

casion of a war; and if it had been known at Board that this would

have been the main part of their ease, doubtless the Couneil wonld
not have suffered it to depend in Westminster Hall,

3) The following is an extract from the judgment in Rer v.
Carew :—

And first T observed, that this ease was properly in Chaneery
upon many accounts, not only as it w a scire facias to repeal letters
patent, but as it was a cause of state; and likewise as it was a
marine canse, and did coneern depredations on the . in whieh
cases the Chancery as well as the Admiralty hath a clear jurisdie-
tion, and this appears by what was said in Peter Blad's case and by
many records and precedents eited in my Parliament MSS., tit,
Ldmiralty, and tit. Chaneery: and is most expressly so settled and
enacted in a statute not printed: viz, 31 1L 6 Rot. I, No, 68 (5
Rot. Parl. 268).

(4) The following is an extract from the judgment in Deneiw v.
Ntock :—

I said (as before in Peter Blad's ease, the Dane, that the Chan-
cery had undoubtedly an admiralty jurisdietion, but there was no
use of it here, for the examination of the fact ean now be earried
no further; ergo, the law being against the plaintiff, equity is so
too, and the bill must be dismissed,

(5) The following is the full report of Allport v. Thomas; Term
Paschae; 12 George 1., in Exchequer—On a marine contraet, relief
prayed against executor,

A person that had furnished rkling for a ship, that was after-
wards sold, by his bill prays discovery of the personal estate of one
of the part-owners, who was dead, and to have velief against his
exceutor and the surviving part-owners,
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Mr. Ward, senior, for the plaintiff ( that by the eivil Jaw the Note.
hottom of the ship was linble to answer for the tackle and furniture
vhich the defendants had contracted for and here they having sold
he ship, they were proper to demand satisfaction out of the profits
rising by such sale, and as their bill was proper to have a dis-
overy of the personal estate of the part-owner that was dead, so
from henee they would be entitled to relief against the others: for
in the ease of Dupins versus Duke of Kingston, which was a bill
brought by a milliner against the Duke, as administrator of his son,
for a discovery of assets, and to have a debt which was due to her
from his son discharged, it was laid down as a rule that discovery
should draw with it relief,

Mr. Bunbury for the defendant said, that if that was to be
taken as a general rule the common law would be of little use, for
then always after the death of one of the parties, they might bring
their bill here upon any contract; besides, here they should have
proceeded in the Court of Admiralty to have subjected the bottom
of this ship, and that this Court eould not do it.

Chief BaroN GILBERT said, that the chief distinetion upon the
Rule, that discovery should draw with it relief, seemed to be, that
where a discovery is prayed, and a liguidated debt admitted by the
answer, the Court might then proceed to give relief: but where the
debt was unliquidated being uncertain, and founding in damages, it
was proper for a jury to ascertain it, there being nothing for a
Court of Equity to found a determination on: that though this ease
was within the mereantile law, yet it being admitted by the answer
that the charge was for tacking, ete., a Court of Equity must grant
them the redress as a Court of Admiralty would, v upon the bot-
tom of the ship, and that it would be very hard to send them back
again there to obtain relief; and that all the part-owners ought to
muke satisfaction, having reeeived the profits of the voyage, which
the ship was enabled to perform, by the plaintifi's furnishing the
tackle, ete.

BagoN Hare thonght the e of the Duke of Kingston shonld
have gone no further than a discovery, and after that should have
proceeded at law ; that in this ease the proceeding in this Court wos
ery proper, and they might go on: for in the Court of Admiralty
seamen’s wages are recoverable, and they are likewise ehargeable
properly upon the bottom of the ship, and yet the Court of Chancery
retains bills for them: and Sk Jonx Trevor, late Master of the
Rolls, used to say, that a Court of Equity had a eonenrrent juris-
dietion with them,




Statement

TERRITORIES LAW REPORTS,

TORONTO RATLWAY COMPANY v. BAIN.

Speedy judgment—~Rules 108 and 10 p—Abridging time for veturn of
SHmmons,

Notwithstanding the provisions of Rule 548 a Judge has no power to
abridge the time for the return of a summons for speedy judgment
taken ont under Rules 103 and 104 of the Judieature Orvdinance,

[Scorr, J., May 3rd, 1809,

The plaintiff, after appearance by the defendant, ob-
tained from Rovreav, J., a summons under Rule 103 asking
for an order that the defendant’s appearance be struck out
and that judgment he entered for the plaintiff. By special
leave the summons was made returnable the next day after
the issue thereof.

The application was heard in Chambers by Scorr, J.

. B. Bennett, for the defendant, took the preliminary
objection that Rule 104 provides that the summons should
be returnable four clear davs after service thereof.

P. MeCarthy, Q.C., for the plaintiff,

| May 3rd, 1899.]

Scorr, J.—"This is an application by the plaintiff com-
pany under Rule 103 to strike out the appearance entered
by the defendant and for the entry of judgment for plaintiffs,

The summons was granted by Rovreau, J.. vesterday
and was hy special leave made returnable to-day.

Upon the return of the summons it was objected on
behalf of the defendant that under Rule 104 there must he
four clear days between the service of the summons and
the return day, and that a Judge has no power under Rule
518 to abridge the time for the return.

tule 104 provides that a copy of the summons and copies

of the exhibits referred to, unless service of a_copy of the

exhibits bhe dispensed with by a Judge, shall he served at
least four clear davs hefore the summons is returnable, This
gives the Judge a discretion as to dispensing with the ser-
vice of the exhibits, hut omits to give him any diseretion as
to abridging the time for the return.
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There are various rules which expressly give the Judge
ower to enlarge the time for taking certain proceedings.
Rule 80 provides that a defendant shall file his defence
vithin six days after appearance, or within such further
ime as may he allowed hy a Judge for the purpose; and
Rule 153 provides that a plaintiff shall deliver his veply, if
any, within eight days after the delivery of the defence unless
the time shall be extended hy a Judge or the Court.

Rule 460 provides that, unles the Court or Judge gives
special leave to the contrary, there must be at least two clear
days hetween the service of a notice of motion and the day
named in the notice for hearing the motion. (See Rule 471.)
Then there is a rule, 475, which provides that every sum-

mons, excepting an originating summons, shall be served

two clear days hefore the return day thereof, unless in any
case it may he otherwise ordered.

Comparing the language of Rule 104 with that of Rules
160 and 435, T can come to no other conclusion than that
the Legislature intended that in the case of ordinary mo-
tions and applications the time for the return may be
abridged, but* that in case of applications under Rule 103 it
<hould not he abridged,

In my opinion Rule 518 does not give power to a Judge
to abridge the time for the return of a summons under Rule
104, hecause such is not abridging the time for doing an act
or taking a proceeding.

The heaving of an application is not the doing of an
act or the taking of a proceeding. The fact that in certain
cases the power is given for abridging the return day ap-
pears to me to support this view.

The application will be dismissed with costs to the de-
fendant in any event on final taxation.

REPORTER :
('has, A. Stuart, Advocate, Calgary.

29

Judgment.

Scott, J.

e
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ARMOUR ET AL. v. DINNER ET AL,

Counsel fees—Action for—Liability of solicitor or client—Jistake of
legal vights—DPrincipal and agent—=Election,

Au advoeate of the Territories (in whom are combined the functions
of both barrister and solicitor) retained a member of the plaintiff
firm (Ontario barristers and solicitors) as counsel, and the firm as
solicitors, on an appeal for certain elients to the Supreme Court
of Canada from a judgment of the Supreme Court of the North-
west Territories,

The plaintiffs brought this action against both the clients and the
advoeate in the alternative, for their bill of costs as counsel and
solicitors on the appeal,

Held, per Scorr, J., the trinl Judge—interpreting Armour v. Kilmer,
as holding that the elient alone and not the solicitor is liable
prima facie, i.c., unless there is a special agreement, of which the
effeet is to transfer the liability from the elient to the solicitor—
that the contract of retainer, evidenced wholly by eorrespondence,
constituted such a special agreement, and that therefore the advo-
cate alone was liable to the plaintiff,

Held,, also, per Scorr, J., following Armowr v, Kilmer, that an
action lies for counsel :

On appeal to the CoUrt in bane.

Held, per Curiam—(1) That the contract was to be spelled out of
the corresponilence which took place up to the time the services
sued for were performed, and that for the purpose of ascertaining
the terms of that contract, the subsequent letters should not be
looked at.  Lewis v. Nicholson® veferred to,

(2) That if the clients were liable by virtue of the original con-
tract, the plaintiffs charging the advoeate in mistake of their legal
rights would not release the elients,

(33) That, differing from the opinion of the trinl Judge, the advo-

' letters were merely of such eharacter as an advoeate en-
gaging counsel in the ordinary course would naturally write, and
were not sueh, as under the deecision in Armour v. Kilmer,) would
render the advoeate personally liable : but

Held, McGuirg, J., dissenting, and the majority of the Court de-
clining to follow Armour v, Kilmer,' that on the retainer of eoun-
sel by an advocate, the advoeate, and not the client, is prima
facie liable,

Held, also, per Curiam, (1) that an action lies for connsel fees, Me-
Dougall v, Campbell® and Armowr v. Kilmer,' (on this point) fol-
lowed,

(2) That inasmuech as the tariff of the Supreme Court of Canada
does not apply as between solicitor and client, the plaintifis were
entitled to recover on a guantum wmernit, O'Connor v. Gemmell*
followed,

Per MeGuire, J, (1) Armour v. Kilmer,' vightly decided that whepe a
solicitor retains counsel, the liability is prima facie that of the
client,

28 O. R. 618
M1 U.C QB
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(2) 1f the plaintiff had the right to elect to charge either the advo-
cate or the clients, the fact of the plaintiffs having drawn on the
advocate for the amount of their bill of costs, was not such a
definitive election as would release the clients: Bottomley v.
Nuttal? and Priestly v. Fernie,” referred to: nor semble would an
action short of judgment have been such an election,

(:}) The advocate was the agent of the elients, and therefore a con-
tract between them limiting the amount of their liability was not
binding on the plaintiffs unless communicated to them, nor were the
plaintiffs bound to eredit an amount paid to the advocate by the

clients for the express purpose of payment to the plaintiffs, but
whicll was not paid to them unless the plaintiffs had misled the
clients into believing that the advocate had paid them,, or pos-
sibly the plaintiffs had definitely elected to look to the advoecate.

Davison v. Donaldson,! and Irvine v. Watson,® referred to.

4) The plaintifis were entitled to judgment against the clients for
the balance due the plaintiffs for counsel fees, and against the
advoeate for the balance due them for solicitor’s charges, it being
conceded that the clients were not liable for the latter.

[Scorr, J., November jth, 1895,
[Court in bane, June 8th, 1899.

The statement of claim alleged that the plaintiffs were statement.
harristers in Ontario, and solicitors of the Superior Courts
of that Province, and as such entitled to practice as counsel
and solicitors in the Supreme Court of Canada; that the
defendant Bown retained the plaintiffs as counsel and soli-
citors practising in the Supreme Court of Canada in and in
ielation to an appeal by his co-defendants herein to the
Supreme Court of Canada. from a decision of the Supreme
Court of the North-West Territories in an action of Humber-
stone v. Dinner, wherein the defendants other than Bown
were (with others) defendants: that Bown was the advocate
in the case of Humberstone v. Dinner for his co-defendants
in this action, and the plaintiffs alleged, as a first alter-
native, that by reason thereof and also by express verbal
authority, Bown was the agent of his co-defendants to retain
the plaintiffs, and that the defendants other than Bown were
directly liable, and as a second alternative, that the defendant
Bown was directly liable to the plaintiffs. Then followed par-
ticulars of the claim,

28 L.J.C.P.110: 5 C. B. N. 8, 112; 5 Jur. N, 8. 315, *34
L. J. Ex. 172; 3 H. & C. 977 11 Jur. N. ! 12 L. T. 208; 13
W, R.1080. 47T L. T. 564: 9 Q. B. D. 62 311 W, R, 277; 4 Asp.

M. C.601. M9 LT Q B.5631:5Q. B. D, 414: 42 L, T. 810:
affirming 49 L. J. Q. B 239: 5 Q. B. D, 102; 42 L, T, 51;: 28 W,

R. 253

A e neke M >
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TERRITORIES LAW REPORTS. [\'OL.

The defences raised to the plaintifi®s c¢laim were in
substance :—

(1) Traverses of the material allegations.  (2) An alle-
gation by Bown that the retainer was that of his co-defen-
dants and by them that the retainer was that of Bown.
(3) An objection in law by Bown that the claim, showing
he acted as advocate or agent only, disclosed no cause of
action against him personally.  (4) Objections in law by all
defendants that counsel fees could not he sued for. (5) An
allegation by the defendants other than Bown that they
had retained Bown under a special agreement whereby he
had agreed to conduct the appeal for a fixed sum, which had
been paid to him. (6) An allegation by defendants Jack-
son & Grierson, a firm, of a pavment to Bown, and a release
in consideration thereof,

The case was tried at Edmonton before Scorr, J.. with-
out a jury on the 10th, 11th, 12th, and 13th May, 1898,

N. D, Beck, Q.C., for the plaintiffs.

. C. F. Bown, defendant, in person.

Wm. Short and IT. H. Robertson, for the other defend-
ants.

Judgment was reserved,

[ November jth, 1898.]

Scorr, J—Plaintiffs, who are barristers in the Prov-
ince of Ontario and solicitors of the Supreme Court of Judi-
cature in that Provinee and, as such entitled to practice
as counsel in the Supreme Court of Canada, allege that de-
fendant Bown retained and employed them in and in relation
to an appeal of the other defendants to the Supreme Court
of Canada from the decision of this Court in bane in the
suit of Humberstone v, Dinner, the defendants, other than
Bown heing defendants in that suit; that, in pursuance of
such retainer and employment plaintiffs rendered eertain
services and made certain disbursements as such counsel and
solicitors, the amount of their bill therefor (particulars of
which are given in the statement of claim) heing $135.05.
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PMlaintiffs further allege that defendant Bown was the solici-
tor in that suit for his co-defendants and claim, as a first
alternative, that by reason thereof, and also hy express verbal
authority in that behalf, he was their agent to retain and
cmploy the plaintiffs: and, as a second alternative, that he
< direetly liable to the plaintiffs.

In their particulars plaintiffs give credit for $1441.62
received by them on account and claim a balance of $290.43.
The principal items of the claim are as follows:

Paid for printing appeal hooks and factums $ 73 00

Fee advising on appeal ....covcosennies 30 00
Drawing SR & oo s s s esmnmasniee 50 00
Fee revising proof of appeal hook........ 150
Fee revising proof of factum............ b 20
Fee on argument of appeal ............. 250 00

$i14 70

The remaining items consist of attendances, letters and
ostage,

Defendants, other than Bown, among other defences,
deny that he was their agent to retain plaintiffs in relation
fo the appeal, or that they retained the plaintiffs. They
allege that Mr. Bown was an advocate of the Territories and
as such entitled to practice in the Supreme Court of Canada,
and they they employed him and no other for the purposes
of the appeal and claim that if they are liable at all, they
are liable only to him, '

Shortly after the judgment of the Court in bane was
ronounced, a meeting of the defendants was held at which
\lr. Bown was instrueted to procure the opinion of a leading
ounsel in Toronto as to the advisability of appealing there-
from. Mr. Bown recommended Mr. Armour, one of the
daintiffs, as the counsel whose opinion should he obtained,
nd it appears to have heen understood by those present
i that - meeting that he would he consulted.  In Mr. Bown's
ctter of July 20th, 1895, to Mr. Armour (Exhibit “D,”)

VOLL IV, T. L, REPTS, 3

S s,
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Judgment, a<king for his opinion, besides rveferring to various legal

Seott

questions arising in the suit, he states as follows:

“1 enclose vou per hook post this mail copy of appeal

hook and judgment of full Court, and wish your opinion in

i to the advisahility of appealing to the Supreme Court
of Canada.  In the event of appeal, T shall have notice,
hond. ete., prepared by vou and have printing of appeal hook
done under your supervision in Toronto.  * #* % Kindly
let me have vour opinion as soon as possible together with a
memo, of vour fees, also of your fees at Ottawa. T have
auarantee from nearly all the defendants to pay same on
receipt of account.”

Mr. Armour afterwards wrote advising the appeal, but
made no reference to his fees at Ottawa, nor to the cost of
the appeal hevond stating that the cost of the printing would
not exceed $100,

After veceipt of My, Armonr’s opinion, meetings of the
defendants were held, at one of which they decided to go
on with the appeal.  Although no express instructions were
aiven to Mr. Bown to refain Mr. Armour, it was understood
v the defendants that he would be retained as counsel on
the appeal.  Any instruetions that were given to him re-
specting it were given by Mr. Bown, e (Mr. Armour)
never had any divect communication or consultation with any
of the defendants respecting the matter,

On Tith April, 1896, plaintiffs wrote to Mr, Bown re-
specting a portion of the account now sued upon as follows
(Exhibit = 6%):

“We enclose herewith memo. of our account against
vou amotnting to 355,21, together with a ledger statement
<howing a halance in our favour of %3289, for which a
cheque would oblige.  Unless we hear from you to the con-
trary by the 28th inst, we shall assume that it would he con-
venient fo accept our draft at sight for the above amount and
hank charges and shall draw on that date.”

To this letter Mr. Bown veplied on 30th April (lxhibit
1T as follows:

“THumberstone v, Dinner. T duly received your ac-

count, but not till 21th inst. T have only something less than
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=50 of the defendants” funds in my hands and they owe me
mich more than that, At present T cannot personally meet
dralty so will have to eall on defendants. 1 will personally
attend to this matter and advise vou further within ten days
or a Tortnight.”

On 6th May, 1896, plaintiffs wrote Mr. Bown (Exhibit
1) as follows:

*We have to-day received yvour letter of the 30th inst.,
andare disappointed to find that the defendants have not
vet provided funds to meet the draft.  We wrote vou on
15th February, saving that we hoped the funds were on the
way, but no remittance reached us. We think the parties
<hould now make the payment which they probably expected
to make sometime ago if they thought about it.  The amount
i~ only a small one fo be paid by each if all contribute
cqually, and as we are in need of funds we have drawn at
three davs” sight for $328.90 and bank charges.  This will
cnable you to collect, as the draft will not reach vou as soon
as this letter.  Kindly protect the draft and oblige ns.”

On the 10th June, 1896, plaintiffs again wrote Mr. Bown
Clixhibit < 8™) as follows:

*The draft, dated 6th May, at three days® sight for
=320.50, being the amount of your account and bank charges,
bas heen to-day returned to us unaceepted, the bank giving
the reason that you have no funds from your clients to meet
this. We have heard nothing whatever from vou in answer
to our letter, and we must point out that you and your
clients are many hundreds of miles away.  We have no con-
trol over your financial dealings with them, and if vou have
not colleeted the amount of our account we are not {o hlame
or that. A considerable portion of our account consists of
dishursements which are supposed to he paid in cash, and
the coumsel fees are also supposed to he cash.  The work has
now heen done for some time, our hest efforts were given o
and we are very much disappointed at having this result
rom our first transaction with you. We must request that
vou forward us a remittance to cover the account hy the 25th
mst, - Failing this, we must fake proceedings against vou,

<2

Judgment,

Seott,

e
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Tudgment,  We regret very much that the matter should he in this posi-

scott, 4. tion, but we can see no reason why the money should not

have heen collected in time to honour our draft.”

Mr. Bown, on 10th August, 1896, wrote Mr. Armour
(Exhibit =2 ™) as follows:

* Humberstone v. Dinner. T fully expected to have been
able to remit amount of your account this week. My clients
have collected amone themselves suflicient funds, hut won't
hand same over, asking reduction.  Consequently I must
face the matter myself, and as times ave hard, it will put
me about considerably. 1 shall have to ask you to accept
remittances of $30 or o every fow weeks and will make first

pnext mail, 13th or 1Hh.”

In answer to this, Mr. Armour, on 17th August, 1896,
wrote Mr, Bown (Exhibit = 3™) as follows:

“1oam in receipt of vours of 10th, It will he satisfac
fory to us il vou make monthly payments of $30, all to come
due it default made in one. We do not want to be hard on
vou, hut we worked hard to win, as Mr. Justice King's

judement shows.™

And again, on 18th August (Exhibit = 17), as follows:
“It occurred to me after T wrote you yvesterday that as
the delay is for vour convenience only, I should add to my
letter of vesterday that if you receive payment of vour hill
from vour elients the monthly pavments ought not to go on,
hut we should receive payment in full when you are paid.

With that addition vou may consider the arrangement made.”

I have quoted this correspondence at some length be-
cause it appears to me to elearly show how the question of
the liability for plaintiffs” account was viewed hy them and
defendant Bown, and to afford evidence of what their in-
tentions were at the time it was incurred.  That they both
viewed it as a liability of defendant Bown and not that of
the other defendants is hevond question.  The account was
rendered hy plaintiffs to the former and he never repudiated
his liability, but, on the contrary, admitted it, and plaintiffs
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in their letter of 10th June, 1896 (Exhibit *8™), expressly  Judgment.

<tate that they had no control over Mr. Bown's financial
dealings with his clients, that they look to him for payment.
and that if payment was not made they would take proceed-
ings against him.  Up to 2nd April, 1897, a short time he-
fore the commencement of this suit, no demand was made
Iy them upon the defendants other than Bown for pavment.
nor any intimation given of any intention to hold them
liable for its payment. Up to that time plaintiffs were con-
tinually pressing Mr. Bown for payment. True, they were
urging him to obtain the money from his clients for the pur-
pose, but that was because he was relying upon their non-
payment to him as an excuse for his own default. Plaintiffs
were in effect, saving to him: ¢ Get money from your clients
il you can to pay us: but pay us whether you get it or not.”
Plaintiffs’ counsel rvelied upon Mr. Armour’s letter of
18th August (Exhibit “4™) as indicating an intention to
look to the other defendants, but T do not so interpret if.
Reading that letter in conjunction with that of the previous
day  (Exhibit *3") what he says is, in substance, merely
this:  * You say vou want time, because you cannot get
money from those who owe vou. We will therefore, give
vou time subject to the condition that if your debtors pay
up you must pay at once.”™ The words in Mr, Bown’s letter
of 20th July (Exhibit * D ™) to the effect that he had oh-
tained a guarantee from nearly all the defendants to pay
plaintiffs” account on receipt, were also relied upon by plain-
1% counsel as showing an intention that the other defen-
danty were to be liable, but to my mind they contain no
such indication. They do not indicate, for instance, that
the other defendants had guaranteed the plaintiffs, hut
merely that they had guaranteed Mr. Bown. The onty in-
dication is that he had obtained the gunarantee for his own
protection.  The plaintiffs’ letters which T have quoted and
the fact that they rendered their account to Mr. Bown alone,
lead to the impression that they interprcted the words
referred to in the same manner as T now interpret them,

Seott, J
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Judgment, In ctrmour v Kilwer,t cited by plaintiffs’ counsel, it

seott. Lo was held by Boyd, €., that a counsel’s right of action for
counsel fees is prima facie against the client of the solicitor
retaining him and not against the solicitor. Tn that case
there was no evidence of agreement bhevond what arose from
implication, and in that respect it differs from this case,
hecause here there is; as I have already shown, strong evi-
dence of the intention of the parties that the solicitor and
not the client should he liable.

While the conduct of the plaintiffs subsequent to the

retainer may not perhaps he material to the enquiry into
the question of the liability of the defendants except in so
far as it tends to show the intention of the parties at the
time it was given, or that the plaintiffs had made their
clection, yet it may not he out of place to refer to the posi-
tion which, as the evidence shows, the defendants other
than Bown have heen placed in hy it.  Relving on the fact
that plaintiffs were looking to Mr. Bown alone for payvment.
the other defendants proceeded to deal with him respecting
the settlement of his costs and dishursements, including the
amount of the plaintiffs” account now sued upon. 1In addi-
tion to the amounts paid by them to him, which were paid
over by him to plaintiffs, and credited in the particulars of
claim, they paid him a further sum of $150 applied for hy
him for the purpose of payment to the plaintiffs and paid
to him for that purpose, which sum he had failed {o pay over,
In addition to this, a debt of $104, due iy him to two of the
defendants, was released by them in consideration of the
release by him to them of all claims for costs in the suit of
ITumberstone v, Dinner, and this was also done in conse-
quence of his application for money to satisfy plaintiffs’
demand.  Upon the evidence it is open to question whether
Mr. Bown has not only received from his co-defendants a
sum considerably in excess of the amount he was entitled to
apart from the plaintift’s claim. 1f his co-defendants were
held to he liable to the plaintiffs for the amount sued on.
the latter should perhaps he compelled to eredit the amount
received by Mr. Bown for them and not paid over hy him,
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as the correspondence quoted shows that they authorvized —Judgment.
him to colleet it, but 1 doubt whether they would be com-  Scott,
pelled to eredit the contra account of $104, and the result
might be that the defendants to whom it was payable would
lose the account, having perhaps abstained from taking pro-

b I

ceedings upon it in the belief that it was satisfied,

The question whether plaintiffs had elected to look to
Mr. Bown as agent or to the other defendants as principals
was urged before me, but, if the principle laid down in
Armour v Kilmer' is the true one, it appears to me o
follow that plaintiffs never had the right to elect between
them.  As T understand that decision the client alone is
liable and not the solicitor unless there is a special agree-
ment, the effect of which ix to transfer the liability from the
client to the solicitor. T have already expressed the opinion

that such a special agreement or understanding existed in
this case, and, having so held, it is unnecessary for me to
decide whether plaintiffs had the right of election or whether
they did elect, 11 the right existed, T would be inclined to
hold upon the evidence that they had clected to look to
defendant Bown alone. At the conclusion of the trial, coun-
sl for the defendants other than Bown applied for leave to
amend their defences hy setting up the defence that plain-
tiffs had so elected and therehy discharged these defendants,
and also that defendant Bown was the agent of the plain-
tiffs to collect the money for them. Tt is, however, unneces-

sary for me to deal with that application.

The defences of defendant Bown are: That the counsel
fees sued for are not recoverable on the ground that counsel
cannot sue for their fees, That he did not retain the plain-
tifts, but, as solicitor for his co-defendants, he obtained
from plaintiff Armour an opinion as to the advisability of
appealing, and thereafter employed him to argue the appeal.
That under the direction of said Armour and without any
request from him (Bown), plaintiffs superintended the print-
ing of the appeal hooks and factums and forwarded same to
defendants’ agent at Ottawa and dishursed money in regard
to such services, That he (Bown) paid said Armour $144.12,

i
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Judgment. who paid same to plaintiffs, which sum is suflicient to cover

Seott, |

the services so rendered. That if he (Bown) is liable at all,
he is liahle only for the plaintiffs’ services for superintend-
ing, printing, ete., and not for any items charged in their
hill of costs as counsel fees in the dishursement column
thereof.  That plaintiffs have never paid the counsel fees so
charged, as paid to said Armour, nor are they in any way
liable therefor, or under any promise or obligation to pay

the same: and that the charges set forth in their hill of costs

are unreasonable and excessive,

As to the right to sue for counsel fees, T agree with the
opinion expressed by Bovd, C.in rmour v. Kilmer,' and
hold that in the Territories they may he recovered hy action,

Mr. Bown, upon heing called upon by notice to admit
facts duly admitted that all the services charged for hy the
plaintifts were performed by them. except one of the two
letters charged for by them for forwarding factums, and the
fee of %5 charged for attending to hear judgment, e also
admitted that the amounts charged by plaintiffs for those
services are reasonable, except Mr. Armour’s fee of $30 for
advising ax to appeal, his fee of $50 for drawing factum and
his fee of %250 on the appeal. These he ¢laimed to he ex-
cessive and unreasonable,

There ix no evidence to show that the services charged
in the two items wholly disputed by Mr. Bown were per-
formed.  As to the fee of %30 for advising on appeal, the
evidence shows that when his co-defendants were consider-
ing whether this opinion should he obtained, he informed
them that Mr. Armour’s fee would he from $30 to $10.  The
only evidence as to the fee of $50 for drawing factum is that
the advocate for the respondent was taxed a fee of $10 for
drawing his factum, and the only evidence as to the fee of
$250 is that the respondents’ counsel was taxed a fee of
$200 in the same appeal.

There is, however, a further fact hearing upon the question
of the reasonableness of all these charges for counsel fees,
viz., that a hill of costs in detail showing these charges was
rendered by plaintiffs to Mr. Bown nearly a year hefore this




V. ARMOUR ET AL. V. DINNER ET AL,

wtion was commenced, and there is nothing to show that up
o the time of filing his defence he ever disputed any of these
charges, or any portion of the bill so rendered, but, on the
contrary, it was shown that he promised payment of the
amount of the bill without asking or suggesting that any
reduction in the amount thereof should he made. T think
this should he taken into consideration in arriving at the
amount. plaintiffs are entitled to, especially as it is diflicult
o estimate the exaet value of such services. Taking that
fact into consideration, T hold that the charges referred to
are not unreasonable or excessive,

The ground upon which Mr. Bown disputes the charge
of %5 for attending to hear judgment is that his Ottawa agent
has charged him for that service,

It mayv he that he was not made aware of this at the
time he promised payment of plaintiffs” hill. T therefore
think that he was entitled to put plaintiffs to striet proof

of the services having been rendered.

Judgment for plaintiffs against defendant Bown for
SNG4, and interest thereon, $31.35, in all $316.78.

Judgment for the other defendants against plaintiffs

The plaintiffs appealed, moving the Court in bane that
the judgment against the plaintiffs in favour of the defen-
dants other than Bown be set aside, and, in so far as
ecessary, that the judgment against the defendant Bown
n favour of the plaintiffs should also be set aside, and a
judgment entered in favour of the plaintiffs against the de-
fendants other than Bown in such manner, (a) that the
defendants other than Bown should, either collectively or in-
dividually, be declared to he liable to the plaintiffs jointly or
<everally with Bown, or (5) that the defendants other than
Bown should he declared to he liable to the plaintiffs alter-
natively with Bown, but so that the plaintiffs shall not be
compelled to elect between the liability of the defendant
Bown and that of the other defendants hefore verdict against
hoth, or (¢) that the defendants other than Bown should
alone be declared to be liable to the plaintiffs.

|
1
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The appeal was argued at Calgary on the 24th and 25th
January, 1899,

N. D. Beck, Q.C. (C. C, McCaul, Q.C., with him), for
the appellants, the plaintiffs,

(1) The contract was perfected hy Bown's letter to
Armour, 20th July, Exhibit = D" and Armour’s letter in
reply. The contract being once perfected and its expressions
unambiguous, though its legal effect be disputed, the subse-
quent correspondence cannot be overlooked as to construe the
contract already made, though no doubt if it were claimed.
as, however, is not the case, that it constituted a new sub-
stituted contract, this could he done: Lewis v. Nicholson.*

(2) The correspondence  shows a  contract between
Dinner et al. (through Bown as their agent) and the plain-
tifls that is, the common case of a solicitor engaging counsel
and making dishursements (outside of such ordinary dis-
hursements as clerk’s fees) for the solicitor’s elients, In such
cases it is rightly held that the solicitor is merely the client’s
agent s lrmour v. Kilmer O'Connor v, Gemmell * Robins v.
Bridge Lee v. Everest Royle v. Busby,'* following May-
hery v. Mansfield * and overruling Brewer v. Jones* Hartop
v Jubkes Ross v, Fiteh.'™ DeBusshe v, A1 Eney. Laws of
Fngland, vol, 10, pp. 319 ef seq.  The evidence shows that
Bown was expressly authorized to retain the plaintiffs,

(3) Bown having contracted clearly as agent, was not
nersonally liable at all, and therefore, a case of discharging
Dinner ef al. as principals by electing to charge Bown as
agent does not exist.  Apart from usage, an agent contract-
ing as such is not liable even where the fact of agency only,
though not the name of the principal, appears. The cases
relating to brokers are distinguished on the ground of usage.
Neither = laxity of piactice,” Morris v. Cleashy,'" nor mistake

vi 4 1 $0: 3 M. & W. 114: 6 D. I’ C. 140; M, & IT, 357,

L. J. g 12 H. & N.286: 6 W, R, v 80 L,J,. Q0 B,
N6 6Q. L 171; 43 L. 1, T17: 20 W. R, 316, 16 L, J. Q. B.
102: 9 0. BT Jur, 60, 24 L. Ex. 143: 10 Ex. 655 3 €.
L.R.369: 1 Jur. N, 8, 240: 3 W, R, 2 "1 M. & S T09;
N, " O. A R T. M7 L, J.Ch 381: 1,’R. BCh, D, 2

L 870, Y4 M. & 8566, po 575 16 R, R, 544, p, 550,
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as 10 legal rights, Morgan v. Couchman,' can prejudice the
rue legal position:  Fairlie v. Fenton, Southwell v, Bow-
liteh 2 Gadd v, Houghton ** impugning and in effect over-
ruling Paice v. Walker** Fleet v. Murton,* Hutchinson v.
Fatham ** Pike v. Ongley,** Fvans on Principal and Agent,
231 267-68, 453 Pollock on Contracts, 96 el seq.; Smith's
Mer. Law, 172: Am. & Eng. Ency. Law, 2nd ed., vol. 11.,
1119, 1120-2 T'hat
the contract i that of the clients, not of the advocate, is also
: for the right of suing

1
1, 1124, 1136 et seq.; Green v. Kopke®

<hown by putting the converse ca
and the liability to be sued are correlative. Tlad the plain-
1iffs heen guilty of negligence the right of action therefor

would have heen in Dinner ef al. not in Bown.

(1) It a case for election can arvise, an election to
charge Bown solely has not been established. T'he corres-
pondence subsequent to the perfecting of the contract is such
as a griore would naturally he expected under the circum-
stances, and is withont colour either wayv. Lee v. Ererest
and Dinner et al. ave still liable:  Calder v. Dobbell ™ an-
notated in Ruling Cases, vol. 11, p. 457,

Wm. Short, for the respondents—the defendants other
than Bown.

(1) The English authorities are c¢lear that a barrister
cannot sue for his fees. Kennedy v. Broun,* In re Le Bras-
senr & Oakley, Ex p. Terrell* and though it is held other-
wise in Ontario, MeDougall v. Campbell* and in Quebec.
I'he Queen v. Doutre yet the English decisions should be
held applicable and binding in the Territories,

. 36:14C. B.101: 2 C. L. R. 53: 2 W. R. 30, *3
.5 Ex, 169 22 L. T. 373: 18 W. R. 700,

Po630: 35 L. T, 196: 24 W. R 1 Es.

1, 357 46 71: 30 L. T, 222: 24 W, R. 975 J. Ex.
109; LR O Ex. 173: 22 L, T. 547: 18 W, R. 780, *41 L. 1. Q. B,
;L. R 7Q B.126; 26 L, T, 181 { N2 L 3,C P
0: L.R.8C. P 4 ) L. T. 103; . ¥56 L. 7. Q. .
;18 Q. B. D, 7T08: 35 W, R, 54 S8C.B.6M9; 25 1. J.C. I,
207: 2 Jur. N. 8, 1049; 4 W. R. H¢ 40 L. J. C. P, 8 1 B R

GO P 486 25 L. T. 120: 19 W, R, 978, *13 C. B. N. 8, 677
L.J.C P 137;: 9 Jur. N, 8. 110: 7T L. T, 626; 11 W. R,
(1896) 2 Ch, 489: 65 L. J. Ch, 763: 74 L. T. T17: 45 W, R. 87.
GS, COR 429 A CT45; 53 L. J. P €85 51 L. T, 669,
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(2) Bown undertook to conduet the proceedings for a
lixed sum, which was paid to him, and he had, therefore,
no authority to pledge his clients’ eredit generally.  The
plaintiffs were bound by the limitation of his actual author-
itvein fact, as the correspondence clearly shows, they looked
solely 1o Bown:  Cole v. North-Western Bank,** Thomson
v. Clydersdole  We are agreed that there is no right of
election : but it is hecause Bown alone—not Dinner ef al.—
is lable: Thompson v. Davenport,** Smith’s Leading Cases,
1eth ed., notes to Addison v, Gandesequi and Patterson v.
'n‘tl/lr/r'.<1"/lli.

(3) .\ solicitor has no implied authority to retain
counsel on the elient’s credit, and even if he has such im-
plied authority, it will he presumed that he pledged his own
credit. drmour vo Kilmer," so far as it holds the contrary.
should not he followed: Mostyn v. Mostyn, Er p. Barry?*
Nevace v, Whittington  Waller v, Holmes™ Robbins v.
Fennell 77

(1) There is no evidence of the services charged for
heing done, nor of their value,

Beck, Q.C., in reply.

Judgment was reserved,

[ June Sth, 1899.)

Wersone, J.—While T agree with the learned triaf
Judge in the conclusion which he has reached in this case.
I cannot concur with the reasons by which he has reached
that conclusion.  If Bovd, ', has laid down the law cor-
rectlv in clrmowr v, Kilmer' in holding that in Ontario soli-
citors who employ counsel have * implied authority to pledge
the client’s eredit for the payment of counsel fees,” and that
legal privity exists “ between client and counsel, though a

L. R 10 €., L. 371, 376 M LT C D, 2L

21803) A 2, ®) B. & C. 78, p. 85; 4 M. & Ry. 110;

: R. R. 578, L. R. 5 Ch. 457; 39 L. J. Ch.

W.R 657, 2B, &C.11:3 D, & [ D
30 L. J. Ch, 24: 1 Johns & 1.
T.280; 9 W, R. 32. *11 Q. B. 248;

., N. B, 13687:2 1
, B 7312 Joe. 18
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olicitor has intervened in the usual way ™ (page 622), 1 am
of opinion that the plaintiffs are entitled in this action to
recover against the defendants other than Bown, at least
<o much of the counsel fees as are yet unpaid.  The contract,
<o far as the plaintiffs are concerned, is entirely in writing,
and s to be spelled out of the letters passing between them
and Bown down to the time that the plaintiffs” services were
performed @ and, assuming that Boyd, €., was correet in hold-
ing what T have stated, 1 fail to discover in that correspond-
cnce anything hy which Bown held himsell out as personally
responsible until he wrote the letter of 10th August, 1896
(Ixhibit < 27). The letters by Bown previous to that are to
my mind exactly of the character, which an advocate, em-
ploved to carry on an appeal, would writ® fo counsel to
engage his service, and are of a character which, under
Lemour v, Kilwer," would not render him personally liable.
1 am of opinion that this was not the case of an undisclosed
principal. With the very first communication to Mr. Armour
(a member of plaintiffs® firm) (Exhibit = D7), Mr. Bown
enclosed a copy of the appeal hook which contained the names
of the parties,  Bown could not he held liable, if he were
not. otherwise Tliable, because the plaintiffs chose to give
credit to him and charge him: nor would the plaintiffs hy
erroneously doing this prevent themselves from recovering
against the principals, if they were the parties properly liable.
Now, if Bown was not personally responsible under the con-
tract as it stood when the services were performed, he would
not he rendered responsible hy writing Exhibit No. «2.”
which was written after such services were performed: he-
cause any promise made in that letter was without considera-
tion to support the cause of action sued on: hy that T mean
il Bown made any promise in that letter which hound him, it
was made on the consideration of the plaintiff’s accepting the
remittances referred to in that letter and that is not the
contract sued on. While on the subject of the letters written
subsequently to the performance of the services, I will refer
to Lewis v. Nicholson * and T may add, as far as Bown’s let-
ters prior to Exhibit *2 ™ are concerned, it seems to me that,

15
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instead of acknowledging his liability to the plaintiffs, they
have a tendeney in the direction of denying it and placing
the Tiability on his clients.  Having reached this conclusion,
I am foreed to state whether I agree with the holding by
Bovd, C..oin Armour vo Kilwer,' which 1 have hereinbefore
quoted.  With the very greatest respeet for the opinion of
<o eminent a Judge, T am unable to do so.  In view of the
areat extent of Canada, the character of the legal profession
therein, and the nature of the husiness the members of the
profession have to transact, T think that such a holding
would lead to very anomalous results. I quite agree in the
abstract proposition that counsel fees are recoverable in the
North-West "Territories as well as in other parts of Canada:
and I further agree that when such counsel fees arve earned
in the Supreme Court of Canada the tariff does not apply:
and that the counsel is entitled to recover wpon a quantum
mernit.  No far as those questions are concerned, 1 quite
agree with MeDougall v, Campbell® Armour v. Kilmer,' he-
fore referved to, and O'Connor v. Gemmill ;' and 1 think that
the circumstances in the Territories are very much the same
in respect to the right to recover counsel fees as they are in
Ontario: but I am of opinion that when a solicitor or advo-
cate is employed to carry on a suit or an appeal, and in the
course of carrving on such suit or appeal, he does what is
nsual to be done in the way of dishursements for that ohject,
he prima facie venders himself liable to the persons of whom
he demands services to he performed or work to he done.
The persons he uln[»!u»\\ are 1o look to the advocate and not
to his clients for their pay: for instance, in appeals to the
Supreme Court of Canada, the appeal books and factums
have to he printed, the printer looks {o the advocate who
cmploved him and not to his clients. So an agent has to
he enmployved at Ottawa: in this case Messrs, Chrvsler & Lewis
were employed, It was conceded by plaintiff®s  counsel
that, for services of this sort, the agent must have recourse
to the advocate and not to his elient : and it seems to me that
the emplovment of counsel, other than the advocate or

solicitor retained 1o carey on the appeal or trv the case, when
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e employment is ordinary and necessarily usual, stands
i position similar to that of the employment of the printers
or the agents so far as the person prima facie liable to pay
or the services is concerned. It seems to me that the ratio
decidendi in Robbins v, Fennell ** is quite applicable.  The
counsel * knows nothing of the elient but his name.” In
a large proportion of the appeals taken to the Supreme Court
of Canada, although the advocate or solicitor employed is
qualified to practice in that Court, counsel living nearer the
place where the Court holds its sittings are owing o the
distance usually retained, the distances being o great.  Now,
i Boyd, ., is correct, let me point out what might and
frequently would oceur.  In many instances, as I know from
My own experience, the agent (-m]nln‘\'«-«l at Ottawa to do the
agent’s work ix retained as counsel to argue the appeal.  We
would then have, hy the same firm and arising out of the
same appeal, two sets of charges and two rights of action.
one against the attorney or advocate for agent’s fees and dis-
hursements, for which the client would not be liable, but
the advocate would; the other for counsel fees against the
client, for which the advocate would not be liable, but the
client would. Take this very case under consideration, there
are charges in the plaintiff®s hill which are not counsel fees
at all, and for which under the authorities, Bown is elearly
the party liable and not the clients: such as dishursements
for printing appeal hook and factums, revising proof, attend-
ing on printers, letters to agents, and the like,

I have great doubts if the fee for preparing the factums
i< not a charge, under the same authorities, properly against
Bown. If the defendants other than Bown are liable in
this action, how much and what are they liable for? Is Bown
liable for part and the others for the rest, and, if so, what
i< cach liable for? To whose credit should the several pay-
ments on account be applied?  Should judgment be given
agzainst Bown for part of the claim and against the other
defendants for the rest? 1 quite concede, however, that a
flient may =0 act as to render himself responsible directly

Judgment
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to the counsel employed, as he may so act as to render him-
self directly responsible to the printer or the agent: as, for
instance, if he specially retains the services of the counsel
and agrees to make himsell lable for his services or author-
izes any hody else, the advocate, even, to do so. The ques-
tion then arises did this occur in this case? I cannot dis-
cover from the evidenee that it did.  There were no doubt
consultations hetween Bown and the other defendants as
to what counsel it was advisable to retain, and there was a
general understanding that Mr. Armour was to he retained.
That, however, was merely a consultation, there was no
authority to Bown to pledge the eredit of the clients to the
plaintiffs or to depart from the general rule.  Mr. Bown was
the person retained to carry on the appeal for them and to
sce that all that was necessary to be done was done: and to
him, and to him alone, they held themselves liable,  What
the hargain hetween the elients and Mr, Bown was, it is not
necessary to discuss.  If Bown has to pay the plaintiffs he
undoubtedly has his remedy over against the other defend-
ants for such services and  dishursements as he properly

rendered and made, unless he has precluded himself hy some

agreement. T ought fo state that T am quite satisfied that

the defendants other than Bown rendered themselves liable
to the plaintiffs for the opinion as o the advisability of
appealing, hut T think this may be fairly considered as paid
in the first remittance to the plaintiffs,

[ think this appeal shonld he dismissed with costs,
Riciarpsox and Rovieav, 1., coneurred.

McetGuime, J.—1 regret that T am unable teo agree with
the conclusion at which the rest of my learned hrethren
have arvived in this case.  As to the question whether the
clients or the solicitor are liable under the circumstances
of this case for the fees of counsel emploved, T entirely con-
cur in the judgment just read by my hrother Wetmore so
far as it decides that, if the decision in Armour v. Kilmer!
i right, then there is nothing in the correspondence hetween

Bown and Armour constituting the contract to show that
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Bown intended to make himself personally liable: that this
correspondence is just of the character one would expect to
find where a solicitor, having no intention whatever of mak-
ng himself liable, writes engaging counsel to conduet his
clients” appeal : also that the subsequent correspondence in
this case, after the work was done, cannot be taken to vary
the contraet already entered into and under which the work
was done. 1 also agree that in this country counsel can sue
and recover for their fees, The only point on which I can-
not agree is that the solicitor is to be deemed, in ordinary
cases and in the absence of special agreement, the person
who is exclusively contracting with the counsel; and T may
<tate my reasons therefor but hriefly, as any decision T have
arrived at cannot in this case affect the result. As
is pointed out by my brother Wetmore, the appellants
concede that so far as the charges are for the class of work
usually done by a town agent for a country sohcitor, the
latter is solely liable to the town agent. In Serace v, Whit-
fington,* it is said hy the Lord Chief Justice that this
“lformed an exception to the general rule that agents are
not liable upon a contract made hy them in that character,
when the name of the principal is disclosed at the time of
the contract, because it was the usual course of husiness
ctween attorneys when employed by another,” and, sub-
<equently, he mentioned another reason that the town agent
usually shaves the charge for such work with the country
attorney.  Now, T am not aware of any place where counsel
[ees are shared.

I think it will not he disputed that a solicitor is the
izent of his client. In Lee v. Everest,' Pollock, B., said: * It
< a clear rule, where a person is presumably acting as agent
or another, the principal ix bound and not the agent. An
ittorney is certainly in that position: he is the agent of his
clients and is acting in pursuance of instructions,” and:
1zain, * prima facie it is the elient who is liable in the
hsence of an agreement.”

In the present case, it is not disputed that the defend-
imts here authorized their advocate Bown to appeal : and not

VOL. IV. T. L. REPTS. 4
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only did they authorize him to obtain the opinion of Armour
as to the advisability of appealing, but 1 am also of opinion
from the evidence not only of Bown, but of John Kelly
(1. 11, Appeal Book, lines 26 and 27) and of Joseph Kelly
(particularly p. 15, line 30, and p. 16, line 6), both called
for the defence, that not only did the defendants understand
that counsel in Ontario was to be employved, but that Mr.
Armour was to he that counsel, and that it was not under-
stood that Bown was himself to argue the case at Ottawa.
Having express authority from the defendants to appeal, 1
think that in any case he would have implied authority to
employ counsgel residing near Ottawa.  In Ross v. Fiteh™
Burton, J., quotes with approval the language of Lord
Thesiger in De Busshe v. Alt,'% * that where the exigencies
of husiness require the carrving out of the instructions of
the principal by a person, other than the agent originally
employed, the reason of the thing requires that the general
mile should be relaxed, so as to enable the agent to appoint
a substitute, and on the other hand to constitute, in the
interest and for the protection of the principal, a direct
privity of contract hetween him and such principal.”  The
decision in Ross v, Fiteh ' is that there was a direct privity
of contract hetween the elient, who in Quebec employed a
solicitor to collect an account for him from a debtor resident
in Ontario, and the Ontario attorney employed by the Quebec
solicitor, =0 that the client could recover from the Ontario

attorney the money collected by him.  That bheing so, could

not the attorney have sued the client for the value of his
services? If, then, the advocate here was the agent of his
clients, as laid down in Lee v. Everest and had express
authority to appeal, then apart from what 1 have said as to
the clients expressly authorizing him to employ counsel,
“1he exigencies of the husiness ™ were here, in the absence
of express understanding to the contrary, such as to author-
ize him to employ counsel. Being then agent, and agent, as
we all agree, for principals disclosed at the time, and acting
within the express terms of his authority as such agent,
when he employed counsel by a contract in which, as we all
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acree again, the agent did not express by the form of the
contract that he was to be personally and exclusively liable
and that no resort was in any event to he had against the
principals (Story on Ageney, ss. 261, 263), it seems to me
that we have the ordinary case of an agent contracting, and
known to be contracting, for a disclosed principal. In sup-
port of this view I might refer to Robins v. Bridge. That
was an action by a witness subpanaed by a solicitor to recover
[rom a solicitor his fees as such witness,  Lord Abinger said,
* The attorney is known merely as an agent—the attorney of
the principal * * * the agent acting for and on behalf of hix
client does not bind himself unless he offers to do so hy ex-
press words.”  After explaining why certain services are
chargeable personally to the solicitor, he says: “But in the
case of a witness it iz different; he has no course of deal-
g " (i.e., a course of dealing which would show as by
custom who was to he looked to) “he knows it is for the
party that he is to give evidence: his obligation is to the
party, and if he fails to attend it is the party’s loss.” Apply

this latter language to the case of counsel. e, too, knows .

that it is for the party that he is to argue the appeal, and
that if he fails to attend, or is negligent in his duty, it is
the party’s loss.  Tf, then, the attorney is an agent of his
principal, T need not discuss at length what the law is in
such o case. Tt is well settled as laid down in Morris v,
(leashy ™ that “the principal must always be debtor, and
that whether he is known or not: excépt where the broker
has by the form of the instrument made himself o liable.”
See also the quotation from Story on Ageney in the judg-
ment of Hannan, J., in Calder v. Dobbell **

Oral evidence is admissible in such a case to prove a
custom in any particular business that the agent is to he
personally responsible: this not contradicting the writing.
\ninstance of this is the case of Pike v. Ongley,*® where a
custom was proved that, in the hop trade, if the agent did
not when making the contract disclose the name of his prin-
cipal, he was understood to be assuming a personal respon-
«ibility.  So a custom might, T think, have heen shown here,

5l
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it any such custom existed, that, under the circumstances
of this case, the attorney was presumed to bhe contracting so
as to make himself exclusively liable, and that no resort
should he had by or against the client on the part of the
counsel: hut 1 do not find any attempt to prove such a cus-
tom or usage.  As pointed out in Nerace v. Whittington *
the liahility of a country attorney to a town agent is based
on the usual course of business in such cases. | fail then
to find any reason satisfactory to my mind why another ex-
ception should he made (in the case of counsel fees) to the
ceneral rule that it is the principal and not the azent who
ix liable. In short, T agree in the judgment in .lrmour v.

Nilmer.

If the clients in the present case were originally liable.

I cannot agree that even if Bown did tell his elients that in
hix opinion the costs of appeal would not exceed $150, this.
not heing communicated to Armour & Co., cannot affect the
question any more than where a principal employs an
agent to buy a horse, the agent, assuring him that he can
huy one as desived for $100, subsequently agrees to pay $150
for it, and the principal receives and takes the horse.

Nor do I think that drawing on Bown for the amount
of their hill of costs makes any difference. 1 refer to the
law as laid down in Bottomley v, Nuttall® and Priestley v.
Fernie* in support of thix.  Apparently even hal Armour
& Co. begun suit azainst Bown. that would not have heen
suflicient, if they chose to abandon such suit hefore getting
judgment,

The fact of the clients having paid $200 to Bown for
the purpose, expressed on the face of the cheques, of paying
Armour & Co., does not relieve the clients, unless they
did so because misled by the conduet of Armour & Co. into
helieving that Bown had paid them, or (possibly) that
Armour & Co. had irrevocably elected to look to Bown alone.
I refer to Davison v. Donaldson,” and the judgment of
Bramwell, B., in Zreine v. Watson.® In the present case the
clients knew that Armour & Co. had not heen paid, for their
hill was included in Exhibit “ 12" as part of the sum they
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were required to raise, and they, through Mr. Short, paid to
Bown $200 expressly towards Armour’s costs.

In my view of the case the plaintiffs are entitled to sue-
coed against Bown for so much of the claim as was for ser-
vices usually performed by town agents for country attor-
nevs, the plaintiffs having conceded that they can look only
1o Bown for these services, and I am deciding as to these
upon that concession without considering the matter further.
It seems to me that these would cover about everything in
plaintiffs” claim except fee for opinion, fee on factum, and
[ee on argument,  As to these, plaintiffs are entitled to judg-
ment against the defendants other than Bown, and for such
amount as those services were worth, [ think the case
<hould he referred back to the learned trial Judge to ascer-
tain and settle the amounts chargeable to Bown, and to the
other defendants respectively, giving eredit for the amounts
already paid to Armour & Co. as the evidence may warrant.

Appeal dismissed with costs, Mc "vIRE, )., dissenting.

REPORTER :
The Editor,

Judgment

MeGuirve, J
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LOUGHEED v. PARRISIT AND McLEAN.

Costs—Taxation—Review — Neveving defences — Setting aside judy-
ment—Fi, fa. lands—Eramination for discorery—Admissibility of.

Where an aetion is tried against two or more defendants and any
defendant separates in his defenee, and the judgment is against
all the defendants, the law is that each of them is liable for the
damages awarded by the judgment ; and each of them is liable 1o
the plaintiff for all costs taxed by him as properly ineurred by
him in the maintenanee of his action, except as to costs eaused to
him by so much of the separate defence of any defendant as is
and ean be a defence for that defendant only as distinguished
from the other defendants. The foregoing rule laid down in Stumm
V. Dizon', an action for tort, was held applicable to an action on a
contract,

In an action against two joint makers of a promissory note, who
though they set up substantially the same defence, severed in their
defences—IHeld, that on the taxation of the plaintifi’s costs the
following items should be allowed as against both defendants: (1)
Costs of a concurrent writ of summons against one of the de-
fendants ; Costs oceasioned by the separate defenees of each
defendant: (3) Costs of the examination for discovery of one of
the defendants, although as the other defendant had not been
notified of the intention to hold the examination the depositions
were not admissible in evidence against him.

Where a judgment by default was set aside, and the defendant was
given leave to defend on payment of costs,

Held, that the defendant was linble to pay the costs of a fi, fa. lands
issued concurrently with a fi. fa. goods,

[Scorr, J., June 15th, 1899,

The plaintiff sued the defendants as joint makers of a
promissory note and entered judgment in default of plead-
ing.  Executions were forthwith issued against the goods
and lands of the defendants.  Subsequently the defendants
obtained an order setting aside the judgment and giving
them leave to defend upon payment of costs. They then
severed in their defence, but their defences contained sub-
stantially the same pleas, viz. :—1st. Denial of making of the
note. 2nd. Absence of consideration. 3rd. Non-presentment.
Ith. Payment. The defendant McLean also pleaded that he
was to the knowledge of the plaintiff an accommodation
maker for his co-defendant.  The defendant Parrish was

22Q.B.D. 09, 529: 58 L. J. Q. B, 183; 60 L. T. 560; 26 W.
57: 03 J. P, 500,
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cvamined for discovery, though without notice heing given
1o the defendant MeLean or to his advocates.

Upon the trial of the action the defendant Parrish
did not appear and judgment was directed to be entered
against him.  The plaintiff’s counsel tendered in evidence
as against MeLean the examination on discovery of the de-
fendant Parrish.  Counsel for the defendant McLean ob-
jected on the ground that McLean had had no notice of the
examination, and that in any case it could not he received
as against a co-defendant. | Scorr, J.—In the circumstances
I cannot see that it would be just to allow this evidence to
vo in against MeLean and T decline to receive it.]  After

trial judgment was given for the plaintiff against the de-
fendant MeLean: and upon the taxation of costs the clerk
allowed to the plaintiff the following items:—

1. Costs of a concurrent writ issued for service of Par-
rish.

2. Costs of the fi. fa. lands issued under the judgment
which had been set aside.

3. Costs of the examination on discovery of the de-
fendant Parrish.

The defendant McLean applied for a review of the taxa-
tion on these three items and the review was heard hefore
scorr, J.

. McCarthy, Q.C., for the defendant McLean, One of
several defendants is liable only for such costs as are occa-
sioned hy his own defence, and not for those occasioned by
the other defendant: Stumm v. Divon.' Further, the defen-
dant McLean had no notice of the examination of Parrish,
and he should not have to pay the costs of it. Also the plain-
tifl is not entitled to costs of fi. fa. lands, because he issues
that at his own risk until it is known whether he can make
the money by fi. fa. goods.

R. B. Bennett, for the plaintiff, referred to Morgan and
Wurtzburg on Costs, p. 121, and discussed the case of
Ntumm v, Diron.!

i)

Statement
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Judgment | June 15th, 1899.)
Scott, s : . p .
Scorr, Jo—This is an application by the defendant

MeLean for a review of the taxation by the clerk of the
plaintiffs” costs of the action. By consent of counsel, a re-
view was had without a formal application therefor having
heen made. The objections are:

1. That all costs in connection with the issuing of the
coneurrent writ and service on Parrish should he disallowed.

2. That all costs occasioned hy the separate pleadings
of the defendant Parrvish should be disallowed as against
defendant MeLean.

3. That the plaintift should only he allowed for fi. fa.
coods on the setting aside of judgment against the defen-
dants.

I. That wall costx in connection with the examina-
tion of defendant Parish for discovery should he disallowed
as against defendant Melean on the grounds that the ex-
amination was e parte, and that the defendant McLean or
his advocates were not notified of the examination.

The action ix against the defendants as joint makers of
a promissory note,  Plaintiff recovered judgment by default
of pleading and issued executions against goods and lands
thereon.  Defendants obtained an order setting aside judg-
ment and permitting them to defend.  Although they sev-
ered in their defences, their defences were substanfially the
same, viz.:

1. A denial of the making of the note. 2. Abhsence of
consideration. 3. Non-presentment for payment. 1. Pay-
ment,

It is true that defendant MecLean in his defence of
payment alleged that he was to the knowledge of the plain-
tiff an accommodation maker for his co-defendant, hut that
allegation was unnecessary to support his defence of pay-
ment, and no other relief was claimed by him upon that
ground. At the conclusion of the argument, T held that the
plaintiff was entitled to the costs of the execution against
lands which had heen issued by him.
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As 1o the other objections, counsel for the defendant
debean rvelied upon Stumom v. Divon.!

In that case Lord Esher says, at p. 533: *In oy
opinion the true rule is this: Where an action is tried against
two or more defendants, and any defendant separates in his
lefence and the judgment is against all, the law is that each
i them is liable for the damages awarded by the judgment
and each of them is liable to the plaintiff for all costs taxed
by him as properly incurred by him in the maintenance of
lis action, except as to costs caused to him by so much of
the separate defence of any defendant as ix and can only he
a defence for that defendant as distinguished from other
defendants.”t

Applying that rule to the present case, I understand it
to mean that if defendant Parrish had set up a defence which
was not open to defendant McLean and costs were occasioned
hv the defence, defendant McLean would not be liable for
them,

As a matter of fact, no defences were set up Ly defen-
dant Parrish which were not open to defendant Meclean,
or which were not actually raised by him, I therefore can-
not see why, under that rule, defendant McLean should not
he liable for all costs properly incurred by the plaintiff in
the maintenance of his action. 1 therefore hold that the
lirst, second, and fourth objections must fail,

REPORTER :
Chas. A. Stuart, Advocate, Calgary.

+The judgment quoted from proceeds as follows: “ With regard
to sueh costs so caused to the plaintiff, he is entitled by law 1o
recover sueh costs against that defendant alone who 8o caused him
to incur them. In such ease the taxation before the Master rhould
he one taxation with all the parties present ; there would be only one
allocatur ; but the Master, on being satisfied that a part of the costs
came within the rule above enuneiated, should mark them in the
margin and on the postea accordingly. Then the plaintiff would be
entitled to issue execution against ecither defendants for all costs not
so marked, but against the one defendant only who had ecaused the
plaintiff the costs so marked in the margin.”

Judgment

Seott, J
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INGS v. CALGARY GENERAL HOSPITAL.
Discovery—Action for wronaful dismissal and libel—Relevaney,

The plaintil had, as a member of the Medieal board of the defend-
ants’ recommended a certain woman as a nurse, and she was em-
ployed by the defendants,  Subsequently the defendants having been
informed that the plaintiff had introduced the woman under an
assumed name and had previously been living in adultery with
her, dismissed the plaintift from their Medieal Board, and with-
drew permission to him to deliver leetures to the nurses, by a 1eso-
lution of their Board of Directors, in which the grounds of their
action were stated to be that the plaintiff had * recommended as
a nurse o woman who was not a fit and proper person for the posi-
tion, and had in doing so done injury to the hospital and for other

P not specified in the resolution,

plaintif sued for wrongful dismissal and for libel, In their de
fenee the defendants s up that the alleged libel was privileged
and that they haa received information to the effeet that the
plaintiff had been living in adultery with the woman in question
some time previous to his appointment,
“pon his nination for discovery, the plaintilf was asked geveral
questions as to his former relationship with the woman.  These he
refused to answer.  Upon an application to compel him to answer,

Held, that the plaintiff was bound to answer all questions the answers
to- which would tend to show whether or not the woman in gues-
tion was or was not a fit and proper person to be employed as n
narse, even though the ts sought to be proven had ocenrred
previously to the plaintift’s appointment, and that evidencee tend
ing to show that the woman had been living in adultery or leading
an immoral life was evidence bearing on that issue, especially as
the adultery was alleged to have been committed with the plain-
il himself, and he would therefore be aware of it and of the
fact that the woman was not a fit and proper person when he
recommended  her appointment,

[Scorr, J., June 30th, 1899,

statetunt The plaintift sued the defendants for wrongful dismissal
and for libel.  The statement of claim and the defence are
fully set out in the judgment.  Upon his examination for
discovery the plaintitt refused to answer certain questions
and the examination was adjourned.  The defendants then
obtained from Scorr, J., a summons in which they asked for
an order that the plaintiff should attend at his own expense

for further examination and answer the questions which he

had refused to answer.  These questions are also set forth
in the judgment,
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On the return of the summons,

J. B. Swmith, Q.C., showed cause, The facts alleged in
the statement of defence, having, i true. occurred hefore
the plaintiff’s appointment, they cannot justify his dismissal.
Ixamination with respect to them is therefore irrelevant.
e cited Odgers’ Libiel and Slander, BL ed., pp. 117, 112,
119, 151, 152 Martin v. Strong.!

P, MeCarthy, Q.C., in support of the application, cited
Bray on  Discovery, pp. 458-67: Holmested & Langton,

p. 625,
{June 30th, 1899.]

Scorr, J—This is an application by the defendant
company for an order to compel the plaintiff to attend at his
own expense for further examination to answer the ques-
tions set forth in his examination for discovery which he
refused to answer,

By his statement of claim in this action the plaintiff,
who ix a duly licensed doctor of medicine practising in Cal-
cary, claims, 1st, damages for his wrongful dismissal by the
defendants from his position as a member of the Medical
Board of the Calgary General Hospital: and 2nd, damages
for libel, the libel complained of being contained in a resolu-
tion alleged to have been written and published hy defen-
dants in the following words:—

“That in recommending as a nurse fo the Calgary Gen-
cral Hospital a woman who was not a fit and proper person
for the position, Dr, Ings has done an injury to the hospitas,
and that for this, and other reasons, he he herehy removed
from the medical board.

2nd. That the permission given to Dr. Tngs to deliver
lectures to the nurses at the Calgary General Hospital be
herehy withdrawn,

Jrd. That a copy of these resolutions be sent to Dr,

Ings.”

SAGE DS IN &1L20; 211 & W, 36; 6 L. . K. B, 48,

Argument,

e
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Tudgment Among the defences raised by the defendants was the
ceotr. a. Tollowing, which was pleaded to the whole statement of
claim:

In further answer to the whole statement of claim, the

defendants say that if they did write and publish the words

st forth in the said statement of claim (which they do not
admit), they were written and published without malice
and in the helief that they were true, and under such cir-
cumstances as to make them a privileged communication ;
particulars are as follows :—

The defendants are a charitable corporation, and on or
about the 30th day of January, 1899, they, hy a resolution
voluntarily and  without any consideration appointed the
plaintiff a member of the medical hoard of the defendants,
and also voluntarily and without any consideration gave the
plaintiff permission to deliver lectures to the nurses at the
defendants” said hospital, neither of which positions was for
any definite length of time, and could he cancelled by the
defendants at pleasure.

That subsequently, and on or about the 9th day of
March, 1899, the plaintift wrote a letter to the defendants’
head nurse in the words and figures following :—

“Dear Nurse Tyer,—This will be handed to vou hy
Mrs, Holt, who informs me that she wishes to enter the
General Hospital with a view to nursing,  She has come to
Calgary recommended to me by a prominent physician, and
as far as 1 ean judge, T think will have good nursing abilities.

I have given her a case of minor surgery in town, and
as she comes with introductions to me, T will he glad if vou
can do anything for her.

Yours very truly,
Geo. Arthur Ings,

P.S—Will he out to-morrow evening for lecture.

Your nurses have done you fairly good eredit in their
exam. G. A, 1"

Which letter was duly laid before the defendants’
hoard of directors at a regular meeting of such hoard, and
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the defendants relying on the truthfulness thereof, duly Jsudgment

appointed the said Mrs. Holt on the staff of nurses in the
[efendants’ said hospital,

That shortly after the said Mrs. Holt was appointed to
the said staft of nurses, the defendants’ suspicions were
aroused as to the truthfulness of the said letter, and as to
the moral relations of the plaintiff and the said Mrs. Holt,
and, upon enquiry, the defendants found that the said
plaintift and the said alleged Mrs. Holt had for some time
previous to the plaintiff’s coming to the city of Calgary to
practice his profession, been living in several places in the
State of Montana in adultery as alleged husband and wife,
the plaintiff at the time having a wife and family residing
as the defendants believe, in the city of Montreal, in the
Provinee of Quebee, and the said alleged Mrs. Holt then
heing a married woman whose hushand was still alive,

Upen further enquiry the defendants learned that the
<aid alleged Mrs, Holt was introduced by the said letter under
a false name, and that her real name (as well known to the
plaintitt when he wrote the said letter) is Annie Grant, the
wife of one Duncan Grant, whom she abandoned in New
Glasgow, Nova Scotia, several years since, at the same {ime
abandoning her two children, and that at or about the same
time the plaintiff also abandoned his wife and several chil
dren at New Glasgow aforesaid, where he was practising his
profession, and he and the said Mrs. Grant alias Mrs. Hoir,
had almost ever since, and up to about the time the plaintitf
came to reside in Calgary, heen living together as hushand
and wife.  And shortly after learning these facts, the direc-
tors of the defendants’ said corporation, at a regular meet-
ing, passed the said vesolution, helieving (as was the fact)
that in the interest of the public charitable institution it
was their duty to do so, which is the libel complained of.

Upon his examination for discovery plaintiff admitted
that he wrote the letter referred to in this defence. The
questions which he refused to answer were as follows:—

1. Ts Mrs. Holt the woman's name, that is, the Mrs,

Holt referred to in Exhibit * A" (the letter re-
ferred to?)
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Iudgment, 2. Did this wonman that vou call Mrs, Holt obtain the

Seott, J position of nurse in the defendants” hospital
Is it not the fact that you lived for some time in
Great Falls, Montana, with the woman referved to
as Mrs. Holt as man and wife?
Is it not a fact that you also lived with Mrs. Molt
at Shelby Junction, Montana, as man and wife?

Is it not a fact that vou left New Glasgow, Nova

Ncotia, along with this woman some years sinee,
and have for a greater part of the time since then
heen living together as man and wife?

Is it not a fact that you passed through Calgary on
the C. P, R about the time mentioned in the spring
preceding along  with this woman and introduced
her 1o W, 1. Grant as yvour wife?

Is it not a fact that this woman’s name is Mrs,
Grant, who was living with her hushand in New
Glasgow when you were practising your profession
there?

Is it not a fact that you have a lawful wife now living
and who was living with you in New Glasgow when
you were practising vour profession there?

Is it not a fact that during all the time from that
date (about 1893 or 1894), vou have had and now
have a lawlul wife living from  whom vou are
separated ?

I it not a fact that during almost all the time
since vou left New Glasgow vou have heen living
with this Mrs. Holt as hushand and wife?

During the examination the only objection taken hy
counsel for the plaintiff to these questions was that they
were not relevant to the issue on a defence of justification.
Upon this objection heing taken the examiner ruled that
the questions were relevant, hut plaintiff again refused to
answer them.

Upon the hearing of this application it was further
contended that the facts set out in the defence referred to
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did not afford any justification in law for the dismissal of  Judgment
plaintiff, because they relate to matters which occurred prior Reott, J
to the plaintiff’s appointment : that the questions above set
out relate solely to such prior matters, and they are there-
fore irrelevant to any material issue in the action.

The libel complained of appears to be that the defen-
dants charged that the plaintiff recommended as a nurse
for the hospital a person who was not a fit and proper person
for the position. It appears to me that upon the pleadings
one of the questions to be determined is, whether the person
recommended was a fit and proper person. Evidence to show
that the person had heen living in adultery or leading an
immoral life is evidence hearing upon that question, even
though such evidence may refer to misconduct of that de-
seription at a date prior to the plaintiff’s appointment to
office.

The fact that the plaintitt was living in adultery before
the appointment may not e in issue, and therefore evidence
as to his having, prior to his appointment, lived in adultery
with any woman other than the person recommended by him
as a nurse might possibly he irvelevant, but evidence as to
his living in adultery with the Jatter is, in my view, relevant
hecause it tends to show not only that the latter was not a
fit and proper person for a nurse, hut also that he must have
heen aware of the fact.

I therefore hold that the plaintiff is hound to answer
questions numbered 3, 4, 5, 6, 7 and 10, above,

Upon the argument my attention was not called to
questions: numbered. Nos. 1 and 2 above.  The objections
taken hy the counsel for the plaintiff do not appear to me

to he applicable to them, and T see no reason why they
should not be answered as they appear to be relevant.

I think that plaintiff should not now be required to
answer questions numbered § and 9. 1 cannot see that they
are relevant.

The order will therefore be that plaintiff attend at his
own expense hefore the clerk, at such time and place as he
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wgment,  shall appoint, and answer questions numbered 1, 2, 3,

scott, G, 7 and 10, as above set out.

Costs of the application and of such further examina-

tions to he costs to the deferdants in any event on final
taxation.
Order accordingly.
Rerorren:
Chas. .\, Stuart, Advocate, Calgary,

CARGO v, JOYNER.

Nale of goods—Bailment—Grain-—Grain-tickels—Ertrinsie  eridene
Vterations in documents,

Plaintiff delivered wheat to the defendants, millers, from time
time, ing on delivery tickets, of which the following is
sample 227117 (date) * H, L. Cargo, . Wht, J. & E. K.
(defe mts' miller),  Plaintiff alleged a sale of the whole: de
fendants o purehs o part of the wheat delivered and a bail
ment of the

Held, that the tickets showed delivery only and that the question of
sale or ilment must be determined by extrinsie evidenee,  On
the evidenee the trial Judge found for the defendants,

The effeet of alterations in documents disenssed,

| Ricuarnsox, J., June 22nd, I8H9.

In 1898 defendants were trading in partnership as
millers at Fort Qu'Appelle. Between 19th November, 1898,

and Gth January, 1899, plaintift delivered at their mill
3302 hushels of wheat, receiving from defendants™ miller
when delivering the grain, 37 tickets, of which the following
is a sample:
22 /11, H. L. Cargo, 85 B. Wht, J. & E. K.

The K. was the initial of defendants” miller who received
the wheat, and the J. & E. represented the defendants,
On 12th January, 18949, the mill with the wheat in question
was destroved by fire.

Plaintift then sued to recover $1.3640.59 as balance of
the price of the wheat at 52c¢. per hushel.  Plaintifl alleged
he had sold the grain to defendants hy an agreement made
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19th November, 1898, whereby it was to be delivered im-
mediately; the price of from 600 to 1,000 bushels to be
paid at once, the balance in the spring; the rate to be
2¢. per bushel less than was being given at the time of pay-
ment, on the railway at Indian Head.

Defendants contended that no agreement for sale was
entered into on 19th November, but that on the 26th they
purchased a car load of 664 hushels at 53c. per bushel,
heing 2¢. less than was then being paid at Indian Head;
the price of this had heen paid before action brought; the
remainder of plaintiff’s wheat had been admitted to the mill
for storage only, to accommodate plaintiff,

The case was tried bhefore Ricnawrpsox, J., without
a jury.

W. . Hamilton, Q.C., for plaintiff, urged that all the
circumstances surrounding the transaction should be looked
at, and that the following strongly supported plaintiff’s case:

Defendants did not conduct a warehouse. One Court
was the only person to whom defendants had given storage
tickets during a period of one year. The receipts given
to plaintiff on delivery of the wheat, by defendants’
agent, are not warchouse receipts, Defendants possessed
no regular warchouse receipts, and their printed forms did
not contain the words “at owner’s risk.” No charge was
made for storage. Defendant Elkington admitted on cross-
cxamination that he fully expected to buy the plaintiff’s
wheat before spring.  In case of sale to anyone other than
defendants, plaintiff would have to draw back his grain up
a difficult road past his own place, to the railway at Indian
Iead. He did not insure the grain, Defendants admitted
an alteration in the “wheat book.” Alterations are at least
suspicious and the onus of removing the suspicion lies on
defendants.  This was not done: Henman v. Dickenson,!

D Bing, 183; 2 M. & . 289; TL. J.C. . O, 8 68; 30 R. R,
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Clifford v. Parker; Falmouth v. Roberts,* Davidson v.
Cooper.t It has heen since held in England that no party
can rely on a document which has been altered while in
his custody, though he can prove most positively that the
alterations are the effect of pure accident or mistake: Tay-
lor on Evidence, 8th ed., *1625. See also A. & E. Ency-
clopedia of Law, vol. 2, p. 185 et seq.; Best on Evidence,
Sthoed., pp. 305, 308, 372,

The receipts given by defendants to plaintiff must
speak for themselves,  Oral evidence to alter or vary them
cannot be admitted : Gilroy v. MeMillen,* McKenzie v. Me-
Laughlan,* McNeeley v. McWilliams,” Beam v. Merner.*

The receipts and all the other evidence support a sale
and not a bailment. As to sale see MeBride v, Silverthorn,”
South Australian Ins. Co, v, Randall,® Benedict v. Kerr,
Clark v. McClellan.'*

J.oA. M, Aikens, Q.C., for defendants, denied that any
sale was shown except as to 661 bushels, Plaintiff sues
for 52c. per bushel on all the wheat when, as a matter of
fact, he received 53c. per bushel for 664, This indicates
cither confusion in plaintiff’s ideas or an attempt to do
away with this distinet sale of a part, in order to establish a
sale of the whole with a payment on account. Defendants
have established a sale of part on 26th November. Why
should there have been one if plaintiff sold all his wheat
on the 19th.

If it were a sale by sample as alleged, the wheat would
have to be delivered and opportunity given for inspection,
before the property would pass, 1t is unreasonable, if the
price was fixed at 2¢. less than the price at Indian Head
whenever plaintiff might demand it, that defendants should
take the chance of the rapid fluctuations of the market.
If plaintiff was entitled to the terms he claims, he should

2 M. & (3. 910: 3 Seott. N, R, 233, *0 M,
ML J Ex, 180, “13M & W.343:1 D,
0. R120. SO, R 111, "130. A R,
0. 6 Moore I', O, N, 8, 341;

0 L. J. C P, 227
& W.460: 1D, P, C. 6
& L, 377; 13 L. J. Ex. 276,
324, "M O.R. 412, "I UL C. Q. B 54

LR33P C.101; 221, T. 843, 20U, C, C. I". 410. ™23 O. R. 465,
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have ascertained the price at Indian Head and made a
specific demand for that price less 2c. No evidence has
heen given of the price at the time writ issued; and it is
submitted that writ is not a sufficient demand; and if for
no other reason, plaintiff could not succeed because the
price is unknown and cannot be ascertained from the evi-
dence.

Defendants” books contradict plaintiff. Plaintiff called
for their production and used them as his evidence. The
party offering documents in evidence must explain erasures
and alterations. Tt is submitted, therefore, that plaintiff
cannot discredit them: Dunbar v. Meek,'* Price v. Man-
ning.** In any case it is submitted that erasure has heen
satisfactorily explained,

Authorities quoted by learned counsel for plaintiff do
not apply to hooks of account. They relate to documents
sought to be enforced, or under which a party claims an
interest.

All plaintift’s wheat, except the 664 bushels purchased,
was stored by itself.

Defendants were gratuitous hailees and would bhe liable
only for gross neglect. Neglect is not raised by the plead-
ings and none has been shown in evidence.

[June 22nd. 1599.]

ticiarnsox, J., after reviewing the evidence, said:
The slips of paper, “tickets ™ as they are termed, simply
supply evidence of delivery; but whether for completion of
a sale or otherwise, the intention of the contracting parties
had to be supplied by oral evidence. » » » .
The difficulty between plaintiff and defendant, how-
ever, arose hy reason of the mill with its contents being
destroyed, on 12th January, 1899, by fire; and thereon,
upon whom the loss should fall. Tt was shown that except
as to the 661 bushels, all the wheat delivered into the mill

LCC P o195, M58 L, J, Ch, 649; 42 Ch, D, 372; 61 L.
: 37T WL R, TS5,
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by plaintiff had been binned and kept by itself until de-
stroyed hy fire.

is Lordship then referred to Isaac v. Andrews,'® not
cited by counsel.

In my judgment the defendants’ position quoad all
the wheat delivered into the mill by plaintiff after 26th
November, 1898, was not that of purchasers but bailees in
trust. This remaining as the situation when the fire oc-
curred, and nothing having been brought to light which
would impose liability as such bailees upon defendants, the
action fails.

Some stress was urged in the arguments upon an
alteration of an entry made hy Elkington in defendants’
so-called delivery hook. This hook was called for by plaintiff
and produced by Elkington when under cross-examination.

In my opinion Elkington satisfactorily explained the alter-

ation. The original pencilling was a mistake and corrected
by him immediately after it was made and discovered.
While this might perhaps otherwise have some weight in
Plaintifi’s favour, he, plaintiff, was directly contradicted in
material matter, not only hy Elkington, but by Joyner and
three other witnesses, his own evidence heing otherwise in-
consistent as regards a sale of all the wheat.

The action is dismissed with costs,

REPORTER :
(. M. Bell, Advocate, Regina.
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BOCZ v. HUGONNARD,

Principal and agent — Crown Contract — Liability of agent —
Extrinsic evidence,

The defendant the Principal of an Industrial School, an employee of
the Dominion Government, entered into and signed in his own
name a written agreement engaging the plaintiff for a eertain
period in a certain employment, The factory in which the plaintiff
was employed being destroyed by fire, and the plaintiff thrown out
of employment, he sued the defendant for wrongful dismissal,

Held that evidenee of the eapacity in which the defendant entered
into the agreement and the other surrounding eircumstances was
admissible.

It appearing that the defendant aeted merely as agent for the
Government,

Held that the defendant was not liable,

[Ricuarnsox, J., June 22nd, 1899,

The action was brought for wrongful dismissal from
service, In May, 1896, plaintiff, who was a manufacturer
and worker in felt, proposed to defendant, who was the prin-
cipal of the Indian Industrial School at Lebret, a govern-
ment institution, that a felt factory should be started at
the school with himself as felt maker. Defendant approved
of the idea but referred plaintiff to the Indian Commis-
sioner at Regina. On 17th June, 1896, plaintiff met Mr.
Reed, the Deputy Superintendent of Indian Affairs at
Regina after the interview. An official letter was written
by Mr. Reed’s direction, to defendant, informing him that
plaintiff had heen instrueted by the Deputy Superintendent
of Indian Affairs, to report to defendant for duty, and con-
taining these words: “ His salary is to be $45 per month with
hoard and lodging and will be payable from your grant and
the proceeds of the manufacture.” Plaintiff went to work
about 17th September, 1896, and was engaged during the
residue of that month in preparing the plant. On 2nd
October, 1896, the manufacture of felt was begun and the
following writing prepared and signed :—

Indian Industrial School,
Qu'Appelle, 2nd October, 1896.

I, undersigned Rudolph Boez, hereby agree to manu-

facture felt, and to oversee others working at it, in this
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school, from date up till 315t December, 1898, for the con-
sideration of $35 a month and hoard and lodging.

Rev. Father Hugonnard agrees to add $10 a month if
at the end of the first year there is a clear profit of $240
over all expenses and work connected with the felt manu-
facturing.

I agree to work 10 hours a day and to take in the felt
making the same inferest as if it were my private business,

Mr. Boez will give or receive 3 months’ notice hefore
to leave after 2 vears.

J. Hugonnard. Rudolph Boez.

In Mav, 1897, a further agreement in writing was en-

tered into which was as follows :—
14th May, 1897,

I, undersigned, agree to allow to Mr. Bocz above his
salary, the rent of the house from 17th May, 1897, and one
month he put in to prepare plant, provided that after all
expenses paid there is sufficient sum of money, profit of
the felt industry, to make for the school the same amount
as the rent and month work will come to.

Rudolph Boez. J. Hugonnard.

During the working of the factory, plaintiff’s wages
were regularly paid by defendant out of moneys placed
to his credit by the Government and out of the parliament-
ary grant for carrying on the Industrial School. The pay-
ments were made by defendants” cheques on D. H. Me-
Donald’s private bank, pavable to defendant’s order and
indorsed by him. They were signed “J. Hugonnard,” and
under the signature was stamped “Industrial School,
Qu-Appelle.”  Plaintiff continued working in the factory
until R6th November, 1897, when it was destroyed by fire
and he was thrown out of employment,

The case was tried hefore Riciarpnsox, J., without a
jury.
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On the argument.

W. €. Hamilton, Q.C., for plaintiff. The question arises
under a contract to pay, not one to employ. The dismissal
is admitted by defendant in his evidence. Defendant says
that an engagement by officials of the school is subject to
the approval of the Department; and he states that he had
no authority to enter into the agreement. Sworder, the
hook-keeper, proves that the factory was not run by the De-
partment. 1f a profit were made it was to go to the insti-
tution. The agreement is hinding on the defendant: see
Regina v. Welch,' Aspdin v. Austin,® Dunn v. Sayles,®
Emmens v. Elderton.*  Plaintiff entered on the second year
of the term and is thus entitled to wages for that year, as
also to reasonable notice: see Mansfield v. Scott,” Beeston v.
Collyer,” Williams v. Byrne.®

T. C. Johnstone, Q.C., for defendant. The question
was who was the principal, and was he disclosed when the
contract was made? e referred to the Indian Act, s. 138,
as amended in 1894, and Order-in-Council, 1895. Plaintiff
knew the school was a government institution; he admits
having seen the Commissioner, and in Exhibit 9, refers to
his engagement with the Indian Department.

Hamilton, Q.C., in reply. The contract must govern.
The section of the Indian Act referred to only concerns
the application of the grant.

| June 22nd, 1899.]

RicnarpsoN, J.—The main question to be determined
hy me, and upon which the plaintiff’s right of action depends,
is whether plaintifi’s employment was by defendant in his
private capacity or as the agent or representative of the
Government of Clanada.

: 22 L. J. M. C. 1456: 17 Jur. 1007. *5 Q. B.
L. J. Q. B.155: 8 Jur. 355, *5 Q. B. 685:

M. 579:13 L. J, Q. B. : 8 Jur, 358. ‘¢ C. B, 160: 17
L.J.C. P.37;:13C. B, 405: 18 Jur. 21; 4 H, L. Cas. 624. *1 C.
& 1. 319, 4 Bing. 309 ). b 2C. &P.607:5L. J. C.
P. 0. 8. 180: 29 R. R. 57 TA & 12N & P.130;: W. W.
&D.535;: 6L J. K. B, 239

i1

Argument,




TERRITORIES LAW REPOR I\'Ul..

Judgment, Now, the following facts are plain:

Richardson, . 1. That plaintiff knew from the commencement of
negotiations  with the defendant that the latter was the
officer in charge of the Industrial School, a government
institution,

2. That he arranged for service in that institution with
the Deputy Superintendent and the Indian Commissioner,
defendant’s superior officers, and under this, in September,
1896, became a civil servant of the (‘rown.

3. That receiving cheques for wages as he did he knew
he was not being paid out of defendant’s private means, but
from grants made to defendant for running the institution,
i.e., from the public purse.

L That, as plaintift admitted, after the fire he person-
ally applied to the Indian Commissioner for further em-
plovment.

5. That on the face of ‘he first agreement there is noy
express undertaking or promise by defendant personally to
pay the plaintiff the wages named.

The consideration, i.e., the services, were to be per-
formed for the Government. While in ordinary cases of
contracts hetween individuals, there would be an implied
promise to pay for services undertaken: vet in this case, it
i= plainly apparent from the contract itself, that the defen-

dant was contracting, not as a principal, but as an agent,

notwithstanding he signed the document in his own name
without qualification. Tt is clear that evidence in wheat
capacity and for what purpose defendant did sign it was
receivable on the ground that it does not contradict the
document itself: it was then proper for me at the hearing
to receive it, and now to give effect to the intention of the
parties in signing the agreement, which T find was to evi-
dence a contract hetween plaintiff and the defendant as an
agent of the Dominion Government.

This evidence was ceceivable also hecause what defen-
dant did was well proved to have been done hy defendant
in his capacity of a public servant of the Dominion Govern-

ment: contracts for service with publie servants being on a
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different footing from the liability of an ordinary agent on Judgment.
his contract, in the absence of special material in evidence gicnardson, J.
of an intention by defendant to be personally liable.t

I refer to 2 Smith's Leading (Cases 388, Young v.
Schuyler, Wake v. Harrup,” Dunn v. McDonald,' and cases
there eited.

The fact was established that the house referred to in
the second agreement was situate on the Industrial School

premises, the property of the Dominion Government, and

under defendant’s control as a public officer.

Aection dismissed.

REPORTER :
(. II. Bell, Advocate, Regina.

1 Q. B. D, 651: 49 L. 546. "1 1T, & C. 202: 31 .. TJ. Ex.
151 8 Jur. N. 8. 845 T L. T. 96: 10 W. R, 1806) 1 Q.
Y18, D66 L. J. Q. B, 209, 420; 76 L, T. 444 ;
. I . (See al The Queen, 65 L., J. Q. B,
(1896) 1 Q. B, 116: T2 44 W, R. 243; 60 J. P, 117),

i See Story on Ageney, s, 302: “THitherto we have been econ-
sidering the personal liability of agents on contracts with third
persons, in ea of mere private ageney, DBut a very different rule,
in general, prevails in regard to publie agents: for, in the ordinary
conrse of things an agent, contracting in behalf of the Government,
or of the publie, is not personally bound by such a contract even
though he would be by the terms of the contraet, if it were an ageney
of a private nature. The reason of the distinetion is, that it is not
to be presumed, either that the publie agent means to bind himself
personally in aeting as a funetionary of the Government, or that
the party dealing with him in his public eapacity means to rely upon
his individual responsibility.”—Id,
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ENGLISH v. O'NEILL.

Municipal law—-Licenses—Insurance agents—Powers of Legislative
Assembly—Ultra vires.

The Ordinance incorporating the City of Calgary (No, 33 of 1803, s,
117, ss. 41), empowered the City to pass by-laws “ for eontrolling,
regulating and licensing *  * % ipnsurance companjes, offices and
agents * * % and colleeting license fees for the same.”

Held, that the provision was intra vires of the Legislative Assembly
of the Territoric

[Scorr, J., June 25th, 1899,

The defendant was, on the 5th day of June, 1899, con-
vieted by W. Roland Winter, Esquire, Police Magistrate for
the city of Calgary, of having carried on the business of an
insurance agent within the city of Calgary without being
the holder of a license in that behalf, contrary to the pro-
visions of By-law No. 337 of the city of Calgary. IMe then
obtained a summons calling upon the informant to show
cause why a writ of certiorart should not issue to bring
up the said conviction and why the same should not he
quashed, on the ground that the hy-law is wltra vires in so
far as it seeks to impose licenses on insurance agents doing
husiness for insurance companies licensed under Dominion
Acts,

Jo AL Lougheed, Q.C., in support of the application.
The North-West Assembly received its powers under section
13 of the N.-W. T. Act, which expressly states that its
legislation shall be subject to the provisions of any Act
of the Parliament of Canada. The provisions of R. 8. (.
¢. 124, authorize the insurance companies in question. . The
powers of the North-West Assembly are not as wide as
those of Provincial Legislatures. Tts legislation must not
conflict with Dominion Acts.  He veferred to Bank of To-
ronto v. Lambe, Brewers' and Maltsters’ Association V.

Attorney-General of Ontario?* Severn v. Queen,® Regina v.
Taylor.*

12 Ap. Ca. 575: 56 L., J. P, C, 87: 57 L. T. 377. *(1897) Ap.
Ca.231: BL. J.P. C.34;: 76 1. T. 61. 2 8. C. R, 70; 1 Cart-
wright, 414, 436 U, C. Q. B, 183,
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J. B. Swith, Q.C., for informant. Section 4 of R, S.
(' ¢. 124, simply permits an act to be done which, without
a license, ought not to he done. Sub-sections 2, 5, 6, 9 and
13, of section 13 of the North-West Territories Act, gives the
necessary powers to the Assembly. Tf this license fee is a
tax on the insurance companies there is the right undes
sub-section 2 of section 13 to impose it: Cooley or Taxa-
tion, 284, 56, 394, 406-7, 413. Fortier v. Lambe® Pigeon
v, Recorder Court.®

|June 25th, 1899.]

sScorr, J.—This is an application for a certiorari to
bring up a certain conviction made by W. Roland Winter,
Police Magistrate for the city of Calgary, on the 5th of June,
1899, whereby J. D. O'Neill, the applicant, was convicted
“for that he the said J. D, O'Neill between the 7th day of
February and the said date, carried on the business of an
insurance agent within the said city of Calgary without
heing the holder of a license in that hehalf, contrary to the
provisions of By-law 337 of the said city of Calgary,” and
was adjudged for his said offence to forfeit and pay the sum
of $25, to be paid and applied according to law, and also
to pay Thomas English, the informant, the sum of $6.10
for his costs in that behalf

It is shown on this application that the offence of the
applicant was acting as agent for The London Life Tnsur-
ance Co. and The London Guarantee and Accident Assur-
ance Co., Ltd., and it was admitted by the counsel for the
prosecution that these companies were at the date of the
offence charged, duly licensed under the Insurance Act to
carry on insurance husiness in the Dominion.

The only ground upon which the conviction is attacked
is that the by-law referred to is wltra vires in so far as it
sccks to impose a license fee upon insurance agents doing
husiness for insurance companies under the Tnsurance Act.

The by-law was passed under the provisions of section
117 of Ordinance No. 33 of 1893, intituled “ An Ordinance
to incorporate the city of Calgary,” which enacts that the

25 8. C. R. 422, ‘17 8. C. R. 495.
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council of the city may pass by-laws (sub-section 41) for the
controlling, regulating, and licensing * * *  insur-
ance companies, officers and agents, * * * and collect-
ing license fees for the same.

At the time of passing this Ordinance, the North-West
Territories Act, as amended by 54-55 Vie. ¢, 22, defined the
legislative power of the Territorial Legislature. Section 13
of the amending Act provided that the Legislative Assembly
should, subject to the provisions of the Act or of any other
Act of the Parliament of Canada at any time in force in
the Territories, have power to make Ordinances for the
government of the Territories in relation to the classes of
subject next thereinafter mentioned,

Some of the classes of subjects mentioned are:

2. Direet taxation within the Territories in order to
raise a revenue for territorial, municipal, or local purposes.

5. Municipal institutions in the Territories.

G. Shops, saloons, taverns, auctioneers and other licenses
in order to raise a revenue for territorial or municipal
purposes.

[ may here mention that these subjects are the same as
those in respect of which Provincial Legislatures are given
exclusive legislative jurisdiction, except that in the case of
the Provinces the powers with respect to direct taxation are
merely stated to he for the purpose of raising a revenue for
provincial purposes.

It appears to be well settled law, that under the British
North America Act the imposition by a Provincial Legis-
lature of a license fee such as that in question is in the
nature of direct taxation, and that it would be within the
powers of the Legislature: see Bank of Toronto v. Lambe,

Fortier v. Lambe,” Brewers and Maltsters’ Association V.
Attorney-General of Ontario.?

But it is contended that the decisions in the cases re-
ferred to are mot applicable here, hecause the powers con-
ferred by the British North-America Act upon Provincial

Legislatures are wider than those possessed hy the Territorial
Legislative Assembly, -the latter heing restricted by the
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provision that its legislation must be subject to the provi- Judgment.

<ions of any act of the Parliament of Canada, and that the  scots, 5.
imposition of a license fee upon an insurance company
licensed under the Insurance Act or its agent is an inter-
ference with the powers possessed by it under that Act.
In Bank of Toronto v. Lambe, it was held that the
Provineial Legislature, under their power of direct taxation,
had the power to impose a direct tax upon incorporated
hanks, carrying on business in the Province under the Bank
Act of the MDominion. Now, mnder the British North
America Act, banks and banking are matters within the
exclusive legislative jurisdiction of the Parliament of Can-
ada, and where banks are authorized under the Bank Act to
carry on business as such in the Dominion, it might be
claimed that the imposition of a tax upon them by the
Provincial Legislatures would be an interference without
legislative jurisdiction. In fact the Superior Court of the
Province of Quebec so held in that case, but upon appeal
to the Court of Queen’s Bench, and afterwards to the Privy
Council, that judgment was reversed.
In my mind the restriction placed by the British North
America Act upon Provincial Legislatures with respect to
banks and banking is, at least, as great as that placed upon
the Territorial Assembly with respect to matters legislated
upon by the Parliament of Canada, and if a Provincial i
Legislature can impose a direct tax upon banks authorized
hy Act of Parliament to do business in Canada, T see no
reason why the Territorial Assembly cannot impose such a
tax upon insurance companies similarly authorized.
1t appears to me that if effect were given to the con-
tention referred to, and it were followed to its logical con-

clusion, the result would be that all companies incorporated
by special Act of Parliament, as well az under the Com-
panies Act, and thereby authorized to carry on business in
Canada, as well as their property and effects in the Terri-
tories, would be free from taxation therein. !

Application refused with costs.

REPORTER :
Chas. A. Stuart, Advocate, Calgary.
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GILLESPIE v. HAMM.

Conditional sale—Lien note—Destruetion of subjeet matter—Risk
of loss—Default,

Where a mare, the subjeet of a conditional sale, was drowned while
in the actual possession of the buyer after default in payment,
Held, that the loss fell upon the buyer and that therefore the geller

was entitled to recover the balanee of the price,
| Ricnmarnsox, J., July 10th, 1899,

Plaintifl sued to recover the balance of the price of a
mare agreed to be sold by him to defendant.

Defendant signed and gave to plaintiff a “lien note™
dated 1th February, 1893, by which he promised to pay to
plaintift $135 within three months after date, with interest
at 10 per cent. per annum.  The note provided that until
payment, the title, property, and right to possession of the
mare, was to remain in the plaintiff, who had power, on

default, to sell and apply the proceeds of sale towards pay-

ment of the price. The mare was delivered to defendant,
and produced a colt in 1894, hut was accidentally drowned
the same year. Tn 1898, defendant having paid no part of
the price, the colt was taken by plaintiff, and sold for $75,
he receiving the amount and crediting it upon the note,

The case was tried before Ricitarnsos, J.. without a
jury.

James Balfour, for the plaintiff.

W. C. Hamilton, Q.C., for the defendant,

[Tuly 10th, 1899.]

Riciarnsox, iJ.—The question is, whether or not the
loss of the mare should fall on plaintiff; hecause, if so, the
consideration for defendant’s promise to pay would fail,

Had the contract in question occurred since the Sale
of Goods Ordinance (. 0. 1898 ¢. 39) came into force, the
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matter would be covered hy section 22.+ But as it was

Judgment.

entered into prior to the Ordinance, the question has to be richardson

decided upon the law as it then stood.

By plaintift’s counsel, Mr. Balfour, the Am. & Eng. Enc.
ol Law, 2nd ed., vol. 6, was sent in, and T was referred to
the title * Conditional Sales ™ of chattels, and special refer-
W )

ence was made to the paragraph intituled “ Risk of Loss,”

p. 474, This would seem to show that in some, at least, of
the United States, the loss of the chattel conditionally sold,
even if the vendee was not at fault, does not relieve him
from liability to pay. To this T do not subscribe. IHHessel-
hach v. Ballantyne,' was cited by Mr. Balfour. In appeal
that case was decided on a point not decided by the trial
Judge.

On the other side, Mr. Hamilton for defendant, referred
me to passages in the Am. & Eng. Enc, of Law, 2nd ed.,
vol. 3, tit. * Bailments,” p. 732, but these 1 do not consider
applicable.

In my judgment, the law as now codified by section 22
of the Sale of Goods Ordinance, was the law previously in
force and as laid down by Blackburn, T.J., in Martineau v.
Kitching.* *“ By the civil law it was always considered that
if there was no weighing or any thing of the sort which pre-
vented the contract heing perfecta emptio, whenever that was
asioned by one of the parties heing in mora, and it was
default, the civil law said that, though the emptio is
perfecta, vet if it is clearly shown that the party
was in mora, he shall have the risk just as if the

280. R

182: 250 A, R. 35. 41 L. J. Q. B. 227, p. 228; L. R.
Q.84 ;

L 20 W. R. 769,

+“ Unless otherwise agreed the goods remain at the seller's risk
until the property therein is transferred to the buyer, but when the
property therein is transferred to the buyer the goods are at the
buyer's risk whether delivery has been made or not: Provided that
where delivery has been delayed through the fault of either buyer
or seller, the goods are at the risk of the party in fault, as regards
any loss which might not have oceurred but for such fault: Provided
also that nothing in this seetion shall affect the duties or Jiabilities
of either seller or buyer as a bailee or custodier of the goods of the
other party.”

J
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Judgment. emptio was perfecta. That is perfectly good sense and jus-
Richardson, 3. ice.”  Applying that rule here: the mare was drowned in
1594, and at that time, the defendant was in mora. Had
he fulfilled the contract on his part, i.e., paid the $135, the
transfer would have been absolute. Thus the loss is on the

defendant.

Judgment for plaintiff.
REPORTER :
H. Bell, Advocate, Regina.

ROBSON v. THE TOWY OF REGINA.
Assessrient—Income tar—N. W, T. Government official.

The income which a person recei an employee of the Govern-
ment of the North-West Territor is taxable by virtue of the
Municipal Ordinance notwithstanding that the General Revenue
IFund of the Territories, from which income is paid, is formed in
part of a grant from the Dominion Government made * for schools,
oflicial assistanee, printing, ete.”

[RiciARDsoON, J., August 27th, 1899.

An appeal from the Court of Revision. Appellant was
an official of the North-West Governme 1, and appealed
against an assessment for taxes upon hi- income. The fol-
lowing were the grounds set forth in notice :—

1. That his income during 189 15 not income of the
municipality or in the Territories.

2. That income derived from money appropriated by
the Dominion Government for the government of the North-
West Territories is exempt.

3. That during 1898 he was an employee of the public
service, and his income was paid by the Lieutenant-Governor
in Council, by vote of the Legislature, out of moneys ap-
propriated as above.

In the Dominion Appropriation Act, 1898, there ap-
pears under the heading “ Government of the North-West
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lervitories ™ a grant “ for schools, official assistance, print-
ng,” ete., which was paid over direct by the Dominion Gov-
crnment to the North-West Government. This sum, to-
sether with all other amounts received by the North-West
Government, forms the General Revenue Fund of the Ter-
ritories out of which the appellant’s salary was paid.

The appeal was heard hefore Ricnarpsox, J.

1. A. Robson, appellant, in person.

~N. Mackenzie, for the respondents, the Town of Regina.

|August 27th, 1899.)

RiciarpsoN, J.:—In my judgment neither Leprohon
v. Ottawa,' cited by appellant, or the New Brunswick cases
of Ex parte Owen,* and Ackman v. Moncton,® bear here

because in them all the parties were appointees and public

servants of the Dominion Government, receiving salaries
direct from that Government, while in the present case
the appellant is an officer of the North-West Government,
receiving his salary direct from it out of the General Revenue
Fund,

It was then contended that inasmuch as under Cons.
Ord, ¢. 5, s. 18, Mr. Robson’s salary is fixed and made pay-
able specially out of a fixed fund, it is not assessable under
the Municipal Ordinance. This involves the construction
of the two Ordinances.

It is beyond question that the Legislative Assembly
might, had they seen fit, have directed that the incomes of
the public officers of the Territories should be liable to
municipal assessment, and equally so to declare their in-
comes exempt. They have done neither directly.

In my opinion, the general rule as to the construction
of statutes in so far as it is applicable in this instance is
laid down by Lord Hatherley in Garnett v. Bradley,* by Mr.
Maxwell in his Interpretation of Statutes, at pp. 214, 405,

20. A.R. 522, 4P, &B. (20 N. B.) 487. 2 True (24 N. B.)

103. 43 Ap, Ca. 944, p. 953;: 48 L. J. Ex. 188; 89 L. T. 261: 26
W. R. 698,
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and 411; in Inland Revenue v. Forrest? and Bradlaugh v.
Clarke.” 1t is thus summarized by Earl Selborne in Mersey
Docks v. Lucas:™ *1t would be wholly inconsistent with
the principles which are well established as to the construc-
tion of Acts of Parliament * * * if faxes imposed by
the authority of the Legislature by Public Acts for public
purposes were held to be taken away by general words in a
local and personal Act.”

Apply this rule here. The object for which the muni-

cipal law was passed was to provide for the raising of revenue

by taxation. The intention was that this object was to be
attained by assessment of all land, personal property and
income, not expressly exempted in the Ordinance, Officers
of the public service are not any where expressly exempted,
so that the intention, as 1 gather from the Ordinance, is
that they should not he exempt quoad income unless the
income does not exceed $600. The appeal is dismissed.

REvORTER :
(', H. Bell, Advocate, Regina.

T, 56: 39 W. R, 33;
4; 48 L. T. 681; 81

B. 281: 15 Ap. Ca
2 L. J. Q. B.505: 8 Ap. C
L J. Q. 1114 46 T, P, 388,
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Varviage—Marviage per verba de presenti—Condition of Territories
in ISTS—DPresumption of marriage—Evidence,

In the year 1878 a white man and an Indian woman, domiciled in
the North-West Territories, entered into a contract of marriage
per verba de presenti in the Territories without a ceremony of any
kind, and cohabited as man and wife until the former's decease,

Held, in view of the legal provisions for the organization of the
Territories and the actual condition, with reference to the facilities

for the solemnization of marriage, at least in the ions of the

itories in the viecinity of the econtracting es' place of
ence, that there was not a legally valid marriage,

In bigamy ecases, striet proof of marriage is required; a different
rule prevails in legitimaey eases, where striet proof of the mar-
vinge of the parents is not required, but may be presumed from
cohabitation and repute; but where the evidenee shows the actual
terms upon which the parents were cohabiting and the faets relied
upon as constituting the marriage, no such presumption ean arise,

[ Scorr, J., October 28th, 1899,

One Nicholas Sheran was domiciled in the North-West
Territories from 1874 to 1882 when he died. In 1878 he
hegan to cohabit with one Mary Brown, a full blooded Tn-
dian of the Piegan tribe, and it was verbally agreed hetween
them that they should live together as husband and wife
as< long as both lived, he agreeing “never to get another
woman ™ while she lived, and she agrecing “to have no
other hushand during his life.”  This agreement was carried
out and the two lived together as hushand and wife until
his death.  No marriage ceremony was ever performed. Of
this union two children were horn, Charles and William
Sheran, who, after the death of their father, intestate,
claimed to be entitled as next of kin of the deceased, to share
n his estate.

This was an application by Joseph McFarlane, the
administrator de bonis non of Nicholas Sheran, to have the
next of kin of the deceased ascertained and the rights of
all claimants decided.

The facts are more fully set forth in the judgment.
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J. R. Costigan, Q.C., for the children of the deceased by
Mary Brown. A binding marriage according to the law of
England is simply a voluntary union of one man and one
woman for life, to the exclusion of all others: Hyde v. Hyde
and Woodmansee,* In re Bethell, Bethell v. Hilyard,?* Bishop
on Marriage, vol. 1., pp. 225-30, Regina v. Nanequisaka.*
There is a presumption in favour of a de facto marriage:
Taylor on Evidence, sec. 172, Sastry Velaider Aronegary
v. Sembecutty Vaigalie or Sambonade? Lyle v. Ellwood,’
Morris v. Davies.® The sister of the deceased must show
that the alleged marriage took place before the passing of
the Marriage Ordinance of 1878. The facts support a valid
marriage: Connoly v. Woolrych,” and article in 8 Can. Law

Times, p. 132.

('. E. D. Wood, for Ellen Sheran, sister of the deceased.
The presumption of marriage does not arise unless the party
upholding it shows that the parties cohabited as man and
wife bhefore passing of Ordinance of 1578, He cited Robb
v. Robb® Smith v. Young," Ency. Law of Eng., vol. 5, p.

436, Warrenden v, Warrenden.*

Costigan, Q.C., in reply.
[October 26th, 1899.]

Scorr, J.—On the 14th of May, 1899, Joseph McFar-
land, administrator de bonis non of the deceased, obtained an
originating summons for the followinng purposes :—

1. That the claimants Ellen Sheran and Charles Sheran
appear and state the nature and particulars of their respec-
tive claims to the said estate, and either maintain or relin-

quish the same.

85 L, J. Mat, 57; L. R. 1 P, 130; 12 Jur. N. 8, 414; 14 L, T,
17. 7 L. J. Ch, 487: 38 Ch. D, 220 LB
3, "1 Ter, L. R. 211; 1 N. W, T. R, pt. 2, 21
6 Ap. Ca 44 L, T, 895, °44 L, J. Ch, 164
123 W. R, 157. %5 ClL & F. 163; 1 Jur. 911, '11
3 Can, L. J. 14: 1 Lower Can, L. J. 2563;
*34 Lower Can, Jur. 581. *2 ClL

P (

50 L. J. A
L. R. 19 Eq. 9¢
Lower Can, Jur, 197:

1 Rev. Leg, 253. 20 O, R, 591,
& F. 531; 9 Bligh. 89.
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2. That it may be ascertained and determined which Judgment.
one or more of said claimants is or are the next of kin of  scott, s

said deceased.

3. That the accounts of said administrator may be
passed and allowed, and that he may be discharged from his

office,

4. That the moneys and other undistributed portion of
the estate be paid into Court, or otherwise disposed of as
the Judge may direct.

5. That in the meantime no action be brought against
said administrator.

6. That for the purposes aforesaid it may be ordered
that such issues be directed, accounts and proceedings had
and taken, such directions given, and such further or other
order made, as the nature of the case may require, or as
to the said Judge may scem meet.

On the hearing of the application before me, the appli-
cant and the claimant Ellen Sheran, were represented by
counsel and Mr. Costigan, Q.C'., who, by order of 28th June,
1897, was appointed guardian ad litem to the claimants i
(‘harles Sheran and William Sheran, who are infants under
the age of 21 vears, appeared for them. He also appeared
for Mary Brown, the mother of the infant children, who

claimed to be the widow of the deceased. i
The deceased died in 1882, leaving him surviving one :

hrother and two sisters of whom the claimant Ellen Sheran 1
is one. The brother and the other sister have since died

without issue, and Ellen Sheran now claims to be next of !
] kin of the said deceased, and as such entitled to his estate. i

The claimants Charles and William Sheran are the issue |
of the deceased hy Mary Brown. They claim that they are i
his lawful issue, and that they are therefore entitled to his 3
estate. Tt does mnot appear that Mary Brown makes any i
L claim to any portion of the estate. The only question {
argued before me, and apparently the only one to he deter- t
mined, is whether the deceased was lawfully married to
Mary Brown. The only evidence adduced hefore me which
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bears upon the question of the marriage was the depositions
of the applicant and of Mary Brown, the Reverend Louis
Lebret and Robert R. Wilson which, by consent of the
parties, had been previously taken under oath by the Clerk
of the Court.

It was admitted upon the hearing of the application
that the domicil of the deceased from 1871 down to the time
of his death was in the North-West Territories, and that
the South Piegan Indians arve a branch of the Blackfeet
nation, and that their customs, so far as material to the
question involved herein, are the same as those of the Blood
tribe.

It was agreed by counsel and by the guardian of the
infant claimants that the question of the validity of the
marriage should, in so far as the right of the issue of the

marriage to inherit the estate is concerned, be determined
upon the above evidence and admissions,

The evidence of Mary Brown, so far as it is material to
the question involved, is as follows: * 1 first met Nicholas
Sheran at the old town of Macleod. T was then living with
my sister, who was the wife of D. R. Brown. Nicholas
Sheran was then working at the mine at Coal Banks near
Lethbridge.  When he was courting me he promised that,
if I would go to live with him, we would live together while
we hoth lived: that he would never get another woman
while I lived. T never had any other husband than Nicholas
Sheran.  When we went to live together it was agreed be-
tween us, that 1 was to have no other hus

ind during his
life, and that he was to have no other wife during my life.
I lived with him in this way during four years until his
death by drowning. When the eldest child of this union
was christened Sheran told me that we would get married
in the white man’s way. Sheran belonged to the Roman
Catholic Church. The eldest child was baptized in the
house we were then living in at the mines. The child was
first haptized by a Protestant minister who was travelling
towards the Cypress Mills and passed our residence. My hus-
hand asked him to baptize the child. There was no Catholic
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priest ever came in our house while we lived together. 1
never saw a Catholic priest during the four years we lived
together.  The second son was born three months after
Nicholas Sheran’s death. Nicholas Sheran was the father
of these two boys. 1 had no other children by him. He
was my first husband. 1 had no connection with any other
man during the four years he and T lived together. T am a
full blooded Indian of the South Piegan tribe.”

Joseph McFarland, the applicant, says as follows:—

“1 know the Indian woman who lived with Nicholas
Sheran at the time and previous to his death. She was a
Piegan woman. It was, I think, in the winter of 1878-9
that she went to live with him. He had never been mar-
ried before this. I do mot personally know how she went
to live with him. T only know that she did do so. She lived
with him continually from the time she first went to live
with him until the time of his death. It was generally
known that during all this time they were cohabiting as
man and wife. One child was born to them before Nicholas
Sheran’s death and one about six months after his
death. During the time she lived with Nicholas Sheran
the woman above referred to was generally addressed
as “Mary,” T mnever knew her called “Mrs, Sheran.”
Nicholas Sheran told me on several occasions that he in-
tended to marry her whenever a clergyman came along.
His sister, my wife, used to remonstrate with him for living
with this woman in the way he was doing. Tle was a Roman
(‘atholic. There was no resident (‘atholic clergyman in the
neighbourhood during the time they lived together. Catho-
lics had no means of marrying at that time unless a priest
happened to come along. When T was married 1 met a
travelling priest at Macleod and drove him down to the
coal hanks for the purpose of marrying my wife to me. T
was married on the 4th July, 1878, Tt was the following
winter that we knew that the woman and Nicholas were
living together at Coal Bank. She was not with him in
July, 1878. T went down to the coal banks in the fall and

she was there then, This would be about October, 1878.
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The first child was born, 1 think, in 1880. The nearest
Catholic mission at that time would be the Blackfoot reser-
vation some 90 or 100 miles from here (Macleod).

Reverend Father Scollen lived in Macleod in the fall
of 1882, Father Lacombe at that time lived, T think, at
Edmonton. The police headquarters were then at Macleod.
Colonel Macleod was the DPolice Commissioner in 1878.
His headquarters were at the old town. He was a Stipen-
diary Magistrate at that time, the coal hanks were 28 or 30
miles from Macleod. Colonel Macleod used at that time to
go to the coal banks. Nicholan Sheran was frequently in
Macleod from the coal banks hetween 1878 and 1882,
During this time there was a Methodist clergyman residing
at Macleod. My wife urged upon her brother that he
should not live with the woman without being properly
married to her. He could, by making an effort, have
obtained the services of a clergyman of the Roman Catholic
church to marry him, but he was indifferent. He could,
during that time, have obtained a Protestant clergyman in
Macleod to marry him. At the time above referred to, Rev.
Father Scollen resided at Macleod, T do not think he was
officiating as a clergvman. T do not know whether or not
he was under suspension.

The evidence of Rev. Father Lebret relates solely to the
rules of the Roman Catholic church with respect to mar-
riages of (fatholics hy other than Roman Catholic clergymen.
He states that the rule of the church is that no Catholic
shall present himself for marriage before a clergyman of any
other denomination; that if a Catholic is married by a
clergyman of any other denomination he grievously in-
fringes the rules of his church: that he would be infring-
ing this rule if no (‘atholic priest were on hand to perform
the ceremony and that there are no circumstances under
which a Catholic man and woman would be justified in
going before a Protestant clergyman for the purpose of
marriage,

The evidence of Robert R. Wilson relates solely to the
manners and customs of the Blood Tndians with respect to
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marriage. This evidence is not material, because there is
no evidence tending to show that there had been a marriage
according to Indian rites and customs, and it was conceded
by Mr. Costigan upon the argument that such a marriage
had not bheen shown.

It was, however, contended by Mr. Costigan that the
evidence shows that there was a voluntary union between
deceased and Mary Brown for life, to the exclusion of all
others, and that according to the law of England such a
union constituted a binding marriage. Upon referring to
the cases cited by Mr. Costigan in support of his conten-
tion, of Hyde v. Hyde and Woodmansee,! In re Bethell,
Bethell v. Hilyard? and Regina v. Nanequisaka,* T find that
they merely hold that such a union is essential to a valid
marriage. In none of them was it held or necessary to hold
that such a union was all that was necessary to render a
marriage valid.

Regina v, Millis,"* appears to be the leading case upon
the point. Tt was there held that at common law, a contract
of marriage per verba de presenti, though a contract indis-
soluble between the parties themselves, did not constitute a
complete marriage unless made in the presence and with the
intervention of a minister in holy orders. Lord Chief
Justice Tindal in his judgment in that case says: “ There
i~ found no authority to contravene the general position
that at all times, by the common law of England, it was
essential to the constitution of a full and complete marriage
that there must be some religious ceremony; that both
modes of obligation should exist together, the civil and the
religious: that besides the civil contract, that is, the con-
tract per verba de presenti which has always remained the
same, there has at all time been a religious ceremony also
which has not always remained the same hut has varied
from time to time.” This case was carried to the House of
Lords. The members of that tribunal were equally divided
in opinion, the result being that the judgment of Lord

"MOCL &F

H34; 8 Jur. TI7,
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Chief Justice Tindal, from which I have quoted, was upheld.
It was afterwards followed hy the House of Lords in
Beamish v. Beamish.'*  Regina v. Millis"' was a bigamy
case in which class of cases, strict proof of marriage is re-
quired. A different rule prevails in legitimacy cases, where
strict proof of the marriage of the parents is not required,
but may be presumed from co-habitation and repute. But
in this case where the evidence shows the actual terms upon
which the parents were co-habiting, and the facts which
are relied upon by the infant claimants as constituting a
marriage de facto, no such presumption can arise, It can
only arise where such evidence is wanting.

There are, however, exceptions to the rule laid down in
Regina v. Millis.

In Dicey’s Conflict of Laws, it is stated at p. 625,
that a marriage celebrated in the mode or according to the
rules and ceremony held requisite by the law of the
country where the marriage takes place, is valid so far as
formal requisites are concerned: also at pp. 627-34 that a
marriage celebrated in accordance with the requirement of
the English common law where the use of local form is
impossible, such impossibility arising from the country
being one where no local form of marriage, recognized by
civilized states exists, or where a marriage takes place in a
land occupied by savages; also at p. 754, that a marriage
made in a strictly barbarous country between British sub-
jects or between a British subject and a citizen of a civil-
ized country and, as it would seem, even between a British
subject and a native of such uncivilized country, will he held
valid as regards form, if made in accordance with the
requirements of the common law of Fngland; and that it is
extremely probable that with regard to such a marriage the
common law might now be interpreted as allowing the
celebration of a marriage per verba de presenti without the
presence of a minister in orders: and that a local form also,

29 M, L. Ca. 274: 1 1. C. L. R, 511; 8 Jur. N, 8. 770: 6
L. T 97.
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[ such there be, would seem to be sufficient at any rate
where one of the parties is a native.

From this it would appear that it is only in cases where
the marriage per verba de presenti takes place in a strictly
barbarous country, where a marriage according to the
English common law, or perhaps according to local rules
and customs cannot be effected, that it would be sufficient.

Now, in my opinion, the Territories cannot be consid-
ered a strictly barbarous country in 1578, when the alleged
marriage took place. It was then far removed from bar-
harism  In 1873, an Act was passed respecting the Admin-
istration of Justice and the establishment of a police force
in the Territories (35 Vie. e, 25), under which, shortly after
its passing, stipendiary magistrates were appointed and a
mounted police force was established, the commissioner and
superintendents of which were ex officio Justices of the
Peace.  The evidence shows that in 1878 the headquarters
ol the police force and residence of the commissioner were
at Macleod, which was distant only 28 or 30 miles from the
residence of the deceased.

Again, under the North-West Territories Act of 1%
a form of government was established consisting of a

Lieutenant-Governor and Council with certain legislative
powers, and provision was made for the administration of
civil and eriminal justice. There is a further fact which I
may now mention, viz., that on the 2nd of August, 1878,
Ordinance No. 9 of 1878, cited as “an Ordinance respecting
marriages,” was passed by the Lieutenant-Governor-in-
Council. Under its provisions, ministers and clergymen of
every religious denomination, duly ordained and appointed
and resident in the Territories, as also Justices of the Peace,
were authorized to solemnize marriages. The latter were
authorized to act only in cases in which the license of the
Lieutenant-Governor was obtained and provisions were
made for the issue of such licenses and the appointment of
issuers thereof. Ministers and clergymen were authorized
to act, not only in cases where such license had been

91

Judgment

Scott, J




92

Judgment

Scott, J

TERRITORIES LAW REPORTS, l\'OL.

authorized, but also in cases where banns had been published
in the mannei prescribed hy the Ordinance.

The Ordinance also authorized the latter to celebrate
marriages without the production of a license or publica-
tion of banns in cases where the parties were remote from
any issuer of licenses and where there was found to be any
reasonable inconvenience or objection to the publication of
banns,  The evidence does mot disclose whether the
Ordinance was in force at the time of the alleged marriage
of deceased with Mary Brown, the only evidence upon the
point being that it took place sometime between the 4th of
July, 1878, and about the month of October of the same
vear,

This much may be said, however, that the infant de-
fendants have not shown either that the Ordinance was not
in force at the time or that the circumstances were such
that the marriage could not have reasonably been performed
under its provisions.

The circumstances of this case differ materially from
those in Conolly v. Woolwich." There Conolly, whose domi-
cile was in Lower Canada, came to the Territories as a ser-
vant of the North-West Company. When here he took
as his wife an Indian girl. The marriage took place accord-
ing to the local Indian rites and customs, the only form of
marriage, except a marriage per verba de presenti, which was
possible at the time, as there were then no priests or clergy-
men in the Territories. It was held to bhe a valid marriage.
That case, therefore, supports the principle which T have
quoted from Mr. Dicey's work.

In Robb v. Robb® the hushand who had gone from
Ontario to British Columbia was there married according to
Indian rites and customs to an Indian woman, They co-
habited as man and wife for many years and were recog-
nized by the Indians as such. He afterwards returned to
Ontario taking his daughter with him. Tt was shown in
evidence that the husband had declared that he was legally
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married in the same manner as he would have been had the Judgment.
marriage taken place in Ontario, and that his daughter was Scott, J.
his legitimate child. 1t was held that apart from the legal
marriage, there was evidence from which a marriage accord-
ing to the recognized form among Christians could be
presumed.

The onus is on the infant claimants to show that
deceased  was lawfully married to their mother, Mary
Brown. The evidence shows that the only marriage between
them was a marriage per verba de presenti. 1 now hold that
in the state of the Territories at the time it took place, such
a marriage did not constitute a valid marriage and, therefore,
that the infant defendants are not entitled to share in the
estate of the deceased nor is Mary Brown entitled to any

interest therein,

Marcella Macfarland and Raphael Sheran, sister and
hrother of deceased, are shown to have died after his decease.
It is shown that they died without issue but it is not shown
whether or not they died intestate.

Their shares in the estate became vested hefore their
decease and may have heen disposed of by will. It is only
in the absence of any such disposition that Ellen Sheran
4 should be declared to he solely entitled to the estate. T
therefore cannot upon the evidence before me make any |
declaration as to the interest to which she is entitled. T see !
no reason, however, why the administrator should not settle
the question of her interest if he is satisfied as to the
intestacy of the deceased brother and sister.

Nor do T see any reason why he should not proceed to
fully administer the estate, now that the claim of the infant
claimants is disposed of. That appears to have been the
only difficulty in his way. In this view it would be prema-
ture to now make an order to pass and allow his accounts
43 or to discharge him from office.

Both he and the claimant, Ellen Sheran, will have
their costs out of the estate, Under Mr. Justice Rouleau’s
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order of Tth October, 1897, the guardian of the infant claim-
ants will also have his costs out of the estate.

In the event of the assets beine insuflicient to pay these

costs the administrator de bonis non will be entitled to pay-

ment of his costs in full before payment of any costs to the
others,

RErorTER
(has. A. Stuart, Advocate, Calgary.

SHARPLES v. POWELL.

Practice—Place of entering suit—Distriet of Deputy Clerk.

In a small debt action where the eause of action arises within the
distriet of a Deputy Clerk, and the defendant resides within the
said distriet, the writ must be issued out of the office of the Deputy
Clerk of the distriet, and a writ issued by the Clerk of the
Distriet from his own office will be set aside as irrogular,

| Rovreav, J., December 15th, 1899,

In this action the defendant resided within the district
of the deputy clerk of the court at Edmonton, and the
cause of action a him arose within the said distriet,
The plaintiff rvesided within the district of the clerk of
the Court at Calgarv. The writ was issued from the office

of the clerk at Calgary. The defendant applied by sum-
mons to set aside the writ of summons and statement of
claim as irvegular, on the ground (amongst others) that the
writ should have heen issued from the office of the deputy
clerk of the Court at Edmonton,

James Muir, Q.C., for the defendant.
R. B. Bennett, for the plaintiff.
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| 15th December, 1899.|

Rovreav, J.—This is a summons to set aside the writ
of summons and statement of claim on the ground that the
<uit should have heen entered in the office of and the writ

of summons issued by the deputy clerk at Edmonton.

The question is:—Can a plaintiff sue the defendant for
a debt under the * Small Debt Procedure ™ at Calgary when

the cause of action arose at Edmonton ?

Section 4 of the Judicature Ordinance (C. 0. 1898 c.
21) determines where suits shall be entered, to wit, either in
the judicial distriet where the cause of action arose, or where
the defendant, ete., resides or carries on husiness, ete,

Sub-section 2 of section 4 provides that suits shall be
entered in the above cases in any district of a deputy clerk,
established by Ordinance, ete.

Part I11., Order XLVII. of the Judicature Ordin-
ance, called the * Small Debt Procedure,” does not alter that
law in respect of claims coming within it, except in so far
as the defendant’s residence is concerned. Rule 607 pro-
vides within what time the summons shall be returnable if
the defendant resides either in the judicial district from
whence the summons issued, or in any other judicial district
in the Territories, or in any place in Canada outside the
Territories or in the United States of America, or in any
part of the United Kingdom.

If under this Order—the Small Debt Procedure—there
was no other Rule but Rule 607, T would be inclined to
think that a party living in the Territories would be able
to sue any other party living in the Territories or elsewhere,
in any Clerk’s or Deputy Clerk’s office, no matter where
the cause of action arose, hut it seems to me that Rule
620 makes an exception that cannot be overlooked. Tt
says: “Except as to matters especially provided for in
this Order the procedure or practice under the preceding

Judgment

Rouleau, J.
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orders and rules, where not inconsistent herewith, shall be
adopted and applied in actions hrought under this Order.”

It appearing that the cause of action arose at Edmon-
ton, and Edmonton being a district of a deputy clerk estab-
lished by Ordinance, T hold, therefore, that this action
should have been entered at Edmonton. The writ and state-
ment of claim are set aside and the defendant is entitled to
his order with costs,

REPORTER
Chas. A, Stuart, Advocate, Calgary.
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McINTOSIH g1 AL, v SHAW g1 AL,

Interpleader issue—DPower to diveet trial of by jury—North-West
Tervitories Aet, see, S8—Judicature Ordinance, see. 170,

Neither a Judge nor the Court in bane has power to direet an inter-
pleader issue to be tried by jury. Judgment of Scorr, J., affirmed.
[Scorr, J., September 17th, 1898,

[Court in bane, January 27th, 1899,

Summons on hehalf of the plaintiff, to have (inter alia)
interpleader issue tried by a jury.

. McCarthy, Q.C., for the plaintiffs,

1. B. Bennett, for the defendants.

[ SNeptember 17th, 1898. |

Scorr, J.—This is an ordinary interpleader issue to try
the question of title to certain goods seized by the sherifl
of the Northern Alberta Judicial District under certain
exeettions in his hands, which goods have been claimed by
the defendants.

On the 4th May last, plaintiffs obtained a summons for
the issue of a commission to take the evidence of one Taylor
and for the trial of the issue by a jury.

On the return of the summons, I made an order for the
issue of the commission applied for but reserved judgment
on the question whether plaintiffs were entitled to have the
issue tried by a jury. ]

Section 88 of the N. W. T, Aet provides that © Every
Judge of the Supreme Court shall have jurisdiction, power
and authority to hold Courts at such times and places as
he shall think proper, and at such Courts, as sole Judge,
to hear all claims, disputes and demands whatsoever, except
as provided hy the Aet, which are brought before him and
to determine any questions arising thereon, as well of fact,

as of law, in a summary manner,”

VOL. IV, T. L, REPTS,

97

Statement.




Hb

Judgment.

Scott, J

TERRITORIES LAW REPORTS, [vorL.

The exception referred to is contained in sub-section
2 of the same section which provides that in cases where the
claim, dispute or demand, arises out of a tort, wrong or
grievance, and in which the amount claimed exceeds $500,
or, if for a debt or on a contract, in which the amount
claimed exceeds $1,000, or for the recovery of possession
of real property: if either party demands a jury, or in any
such case in which the Judge thinks fit to so direct, he may
direct that all questions of fact therein shall be determined
hy a sworn jury of six in number,

In my opinion the effect of these provisions was to take
away the right of trial by jury in civil cases in the Terri-
tories except in cases coming within sub-section 2. T am
further of opinion that an issue such as this is not within
that sub-section. 1 doubt whether it could be considered a
claim, dispute or demand arising out of a tort, wrong or
grievance, but, even if it were held to be such, it is not
one in which the amount claimed exceeds $500. 1t may be
that the value of the property, the title to which is in ques-
tion, may exceed that amount, but T do not see that that
fact can make any difference as the words of the sub-section
are not hroad enough to cover such a case. I think that
in order to cover it some such words as are contained in
clause 92 of the tariff of fees would he required.

T cannot see that section 155 of the Judicature Ordin
ance makes any alteration in the law in that respect. That
gection in so far as it was inconsistent with the provisions
referred to was, in my opinion, ultra vires hy virtue of sec-
tion 13 of the Act referred to as amended hy 54-55 Vie, c.
22, & 6. The inconsistency is pointed out in the preamble
to 60-61 Vie. ¢. 32, viz, that it applied to all actions for
slander, libel, false imprisonment, malicious prosecution,
seduction and breach of promise of marriage, irrespective
of the amount of damages claimed therein, and that, in my
view, is the full extent to which it alters the law with respect
to trial by jury as prescribed hy sub-section 2 of section 88
of the N. W. T. Act.
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The application to have the issue tried by a jury is
therefore refused.

Costs of the application reserved.

Memorandum added 25th October, 1898,

Upon the argument hefore me Mr. Bennett, counsel
for the defendants, stated that he had no objection to the
issue being tried by a jury provided that I had power to
direct that it should be so tried. e, however, contended
that I had no power to make such an order.

The plaintiff appealed. The appeal was argued 26th
January, 1899,

P. McCarthy, Q.C., for appellants,

R. B. Bennetl, for respondents,

[January 27th, 1899.)

The judgment of the Court (RicmarpsoN, RouLEAv,
Wersmone, and McGuige, J.J.) was given hy

Wermore, J.—An interpleader issue was directed in
this matter to try the right to certain personal property
seized by the sheriff under executions and claimed by the
defendants, Kinnard, Shaw & Co. Tt is admitted that the
value of the property in dispute exceeds $1,000.  Application
was made to Mr. Justice Scorr to have the issued tried by a
jury. This application was refused by that learned Judge
and the plaintiffs appeal from the judgment by which the
application was so refused. The whole question turns upon
the construction to he given to sub-sections 1 and 2 of section
88 of The North-West Territories Act (R. S. (. ¢. 50), and
section 155 of The Judicature Ordinance (No. 6 of 1893),
as confirmed by 60-61 Vie. (1897) c. 32 of the Parliament
of Canada. Tt was urged that this last mentioned provi-
sion practically repea’ed sub-sections 1 and 2 of section
88 of The North-West Territories Act. T am of opinion,
however, that it had not that effect: it merely, in the first

place, gave the right to trial by jury in cases where it was
not given hy section 88, and in the next place echoed the
provisions of sub-section 2 of that section and prescribed a

Judgment,

Scott,
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mode of procedure to obtain trial hy jury. It is claimed
on hehalf of the appellant that trial by jury is not abso-
lutely taken away in the cases provided for in sub-section 1
of section 85: that that sub-section merely clothes a Judge
with jurisdiction and authority solely *“to hear all claims,
disputes and demands,” but that he may in the exercise of
his discretion direct any case to be tried by jury. In other
words that the language of the sub-section * Every Judge
of the Supreme Court shall have jurisdiction, power and
authority to hold Courts * * * and at such Courts as
sole Judge to hear all claims, disputes and demands whatso-
ever,” is merely permizsive and creates no duty in the Judge,
Possibly the language of the statute upon which the ques-
tion arose in Julius v. The Bishop of Oxford* may be con-
sidered somewhat analogous to that of the section upon
which the question now under consideration arises. The
language under consideration in Julius v. The Bishop of
Oxford,' was “it shall be lawful.”  The Court held that
these words as used in that statute were merely permissive
and enabling and that such would be the effect of such words
whenever they appeared in a statute, unless there were con-
siderations sufficiently cogent to establish the fact that the
legislation intended to ereate a duty. Assuming that the
language which T have quoted from section 88 to be prima
facie merely permissive and enabling (a proposition by the
way I by no means assent to), T am of opinion that reading
sub-sections 1 and 2 together the Legislature intended to
create a duty by it.  Sub-section 1 gives to the Judge the
jurisdiction and authority to fry cases alone and without
a jury: then sub-seetion 2 goes on {o provide not only the
cases in which the parties shall he entitled to jury as a
matter of right, hut it goes on to provide the cases im which
the Judge, apart from any demand from either of the
parties, may exercise his discretion and limits such right
of discretion to the cases in which either of the parties
have the right to demand a jury. Such a provision to my

5 App. Cas, 214; 49 L. 1. Q. B. 577; 42 L. T. 546: 28 W. R.
726 44 J. P. 600,
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mind would be entirely unnecessary, if the language of
<ub-section 1 was only intended to be permissive and
enabling: for in that case the Judge could exercise
his diseretion to have a jury in deciding the cases in which
he has been expressly given discretion in sub-section 2. 1
am of opinion, therefore, that the duty is cast upon the
Judge of trying all cases alone, except such cases as come
within the provisions of either sub-section 2 of section 88
or of section 155 of The Judicature Ordinance. Now, I
do not hold that this matter is not a dispute which arises
out of a tort, wrong or grievance: hut T hold that it is not
a claim, dispute or demand which arises out of a tort, wrong
or grievance, in which the amount claimed exceeds five hun-
dred dollars. Tt is not a claim, dispute or demand, for any
amount at all. Tt is simply a proceeding to determine the
right of property: no money amount whatever can be
awarded. Tt is in the same position as far as the demand
is concerned as if a suit or action had been hrought not

to recover damages but to obtain a declaratory decree as

to the right of property. Tf the sub-section had provided

that the parties would have a right to a jury when the
amount claimed or the value of the property in dispute
exceeded $500, then no doubt the right to a jury would he
given, but the sub-section does not go that far. 1 am also
of opinion that this is not a claim, dispute or dernand for a
debt or on a contract in which the amount claimed exceeds
$1.000 for the reason that mo amount is claimed at all.
Mr. Justice Scort’s judgment therefore is affirmed and this
appeal is dismissed with costs.

Appeal dismissed with costs.
RErorTER :
Ford Jones, Advocate, Regina.
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ROBINSON v. McINTOSI.

Landlord and tenant—Rent—~Secizure under exceution—S8 Anne e. 1)
—Interpleader,

Where goods are seized under execution on leasehold premises and
are claimed by a third party, who establishes his title thereto, the
Statute S8 Anne ¢, 14 does not entitle the landlord to be paid
rent by the sheriff,

Where, however, goods seized by the sheriff were elaimed by a third
party, and under an interpleader order were sold and the proceeds
paid into Court pending the trial of an issue as to the ownership
of the goods, and the trial of a second issue had been directed
between the landlord and the exeeation ereditor as to the land-
lord's right to the rent claimed, and the elaimants in the first
issue consented to the landlord’s elaim being satisfied, even if they
should be suecessful in the issue, the landlord was held entitled to
be paid out of the fund in Court the a s of rent not exceeding
one year's rent, without awaiting the ¢ ion of the issue as to
the ownership of the goods, Judgment of Rovreav, J., affirmed.

|Rovreav, J., November 18th, 1898.

[Court in bane, January 27th, 1899,

On August 1st, 1896, the plaintiff leased certain prem-
ises to IT. M. Shaw for five years at $15 per month. On
August 3rd, 1896, H. M. Shaw sublet the premises to her
son J. Y. Shaw, trading as Kinnard, Shaw & Co., for the
same period at $20 per month.  The goods on the premises
were seized under the defendants’ executions against Malt-
man, Shaw & Co., W. Phillips & Co., and Millar & Co., and
were removed by the sheriff and sold by order of the Court,
the proceeds being paid into Court. Previous to this order
Kinnard, Shaw & C'o. claimed the goods, and an interpleader
issue between them and these defendants was pending. The
plaintiff gave notice of his claim for rent only after the
removal of the goods. At the trial J. Y. Shaw, the surviving
member of the firm of Kinnard, S

aw & Co., who was still
carrying on the husiness in the firm name, consented that
the plaintiff should be paid one year's rent and his claim
(should he succeed in the pending interpleader issue) be
reduced by the amount thereof.

The issue was tried hefore Rovreav, J., without a jury
at Calgary.
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| November Sth, 1898.]
RovLeav, J.—This is an interpleader issue in which
Robinson, the plaintiff in the issue, claims one year's rent
from the execution creditors, McIntosh & Co., the defen-

dants in the issue,
The facts are these:—On the 1st August, 1896, Helen
Maria Shaw leased from the plaintiff the south half of

section 4, township 23, range 1, west of the 5th meridian,
District of Alberta, North-West Territories, for the sum of
%15 per month for five years. On the 3rd August, 1896,
Helen Maria Shaw sub-let the same premises to John York
Shaw, her son, trading under the name and firm of Kin-
nard, Shaw & Co., for the same period, at the rate of $20
per month.

The goods on the aforesaid premises have been seized
under executions at the instance of the defendants,
McIntosh & Co. These executions were against Maltman,
Shaw & Co., W, Phillips & Co. and Millar & Co. The goods
were removed by the sheriff and sold by order of the Court
and the proceeds paid into Court. TPrevious to the order.
Kinnard, Shaw & Co. claimed the goods as their property.
and the sheriff interpleaded and an issue was directed, which
is still pending. Tt is admitted that Robinson, the plaintiff
in the present issue, gave notice to the sheriff of his claim
for rent only after the removal of the goods.

Upon this statement of facts, it is contended by the
plaintiff that he is entitled to his claim for one year’s rent,
no matter whether the goods are declared by this Court to
helong to the execution debtors, or whether they are de-
clared to belong to the claimants, Kinnard, Shaw & Co..
hecause in the first instance if it turns out as a result of
the interpleader contest that the goods are subject to the
executions, the landlord will, nevertheless, have his rent
out of the stranger’s goods, and in the second instance, if
it turns out that the goods helong to Kinnard, Shaw & Co..
although the plaintiff would have no right to claim rent
from them, John York Shaw, the surviving partner of the
said firm, and who still carries on the husiness in the firm’s
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name, consents that the plaintiff should be paid his rent,
and that his claim if successful be reduced by the amount of
one year's rent.

On the other hand, the defendants contend that in
such a case as this the landlord must have been paid or at
least have claimed his rent hefore the goods were removed
hecause, in this case, 1st, the executions were not against the
tenant, and the tenant was not a party to these suits: 2nd,
the goods are not claimed by the tenant:; 3rd, the goods
being removed hefore the sheriff had any notice of the claim
for rent, the landlord had ceased to have any claim on these
goods, and the statute of Anne does not apply : 4th, notice to
the sheriff is not equivalent {o a seizure, and therefore a
removal of the goods of a third party before actual distress
defeats the landlord’s claim.

In Clarke v. Farrell ' it was held that the statute 8 Anne
e, 14, s 1, only applied to the goods of the execution debtor
and not to those of third persons, against whom there must
he a distress, notice to the sheriff not heing sufficient, and
that the sheriff selling incurred no liability, as he was secured
under the interpleader order.

The facts of the above case are quite different from
the facts of the case under consideration, but the principles
of law governing the one are applicable to the other.
(fameron, J., in his judgment, savs: “ As between the land-
lord and the execution plaintiff, if the money in the sheriff’s
hands were going to the latter, the landlord would he en-
titled to he paid the amount of his renf, for the simple
reason that under the statute § Anne ¢. 11, & 1, no goods
or chattels whatsoever lyving or heing in or upon any mes-
suage, lands or tenements, which are, or shall be, leased
for life or lives, term of vears, at will, or otherwise, shall
he liable to he taken by virtue of any execution, or any
pretense whatsoever unless the party at whose suit the said
execution is sued out shall, hefore the removal of such goods
from off the said premises hy virtue of such execution, pay
to the landlord of the said premises, or his bailiff, all such

L U.C. 0. P 584
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<m or sums of money as are or shall be due for rent for the
<til premises at the time of the taking such goods by vir-
w of such execution, provided the said arrears of rent do
ot amount to more than one year's rent: and in case the
<aid arrears shall exceed one vear’s rent, then the said party
at whose suit such execution issued out, paying the said
landlord or his hailiff one vear's rent, may proceed to execute
his judgment as he might have done before the making of
the Act.”

It seems to me that the law is clear. In my opinion it
means that when goods are sold under an interpleader order
hy the sheriff, and the proceeds are paid into Court, as in
this case, the whole proceeds should he paid in less only the
cxpenses of possession and sale, and the landlord will only
w entitled to his rent if the execution ereditor succeeds in
the issue, but if the stranger succeeds, the latter will he
entitled to the whole fund freed from the landlord’s elaim.

For the purpose of this case, the claimant admits to
owe the rent and is willing to pay it if he succeeds in the
other interpleader issue pending hefore me; otherwise 1
would not have heen in a position to render judgment in
this case till the other interpleader issue had heen decided.
But it is different with the execution creditors: if they suc-
ceed they have to pay the rent at all events.

I have read carefully all the authorities cited, and 1
cannot find an authority which would sanction the principle
that when the goods are removed from the premises of a
landlord, the landlord loses his claim for rent, if the execu-
1nst

tion is against a stranger, but if the execution is
the tenant, and the creditor succeeds in his execution, then
the landlord in this case would be entitled to the arrears of
rent to the extent of one year’s rent,

The statute of Anne already cited makes no exception.
It says:—“No goods or chattels whatsoever lying or heing
in or upon any messuage, lands or tenements,” ete.

Whether these goods helong to the tenant or to a stran-
zer it does not matter as long as the execution creditor suc-
ceeds,  If otherwise, the goods had been removed from the
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Judgment.  Jeased premises and the stranger had proven his title to
Roulean, J. them, then the landlord could not claim any rent against

him.
I am therefore of the opinion that the plaintiff in this

case is entitled to the arrears of rent to the extent of one

vear's rent, and consequently to judgment for the sum of

$180 and for the costs of this contestation.

The appeal was argued January

The plaintiff appealed.
26Gth, 1899,
P. McCarthy, Q.C., and €. A. Stuart, for the plaintiff

the appellant.
R. B. Bennett, for the defendant the respondent.

[January 27th, 1899.]

The judgment of the Court (Riciarpsox, WerTMoRE,

McGuige and Scorr, JJ.) was given hy

MceGuire, J.—This is an appeal from the judgment of
Mr, Justice Rovreav as to the right of a landlord to claim
from the sheriff a year's rent of the premises on which were
certain goods seized by the sheriff under executions. The
appeal is on the ground that the goods being not the pro-
perty of the tenant could have been distrained, if at all,
only while on the demised premises: that they were not dis-

trained nor was any notice of rent due given to the sheriff
until after seizure and removal from the demised premises:
and that the goods heing removed, even hy the sheriff, they
ceased to be distrainable,

By the statute of 8 Anne ¢, 14, when goods are taken
under an execution by the sheriff he must pay to the land-
lord a year’s rent. It has heen decided in a number of
cases that where the goods seized by the sheriff prove to
helong not to the execution debtor hut to a third person,
who has claimed them from the sheriff and established his
title thereto, the landlord cannot compel the sheriff to pay
a vear's rent, and it seems to me this rests on the ground
that, though they were taken under the apparent authority
of the execution, they were wrongfully so taken, the wrif
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not giving any authority to the sheriff to seize the third
person’s goods, so that they were not, in the language of
S Anne, “liable to be taken by virtue of the execution,” and
<o that Act did not apply.

But in this case if the goods were the goods of the
judgment debtors, Maltman, Shaw & Co., then they were
*liable to be taken by virtue of the execution,” and so the
case comes fairly within the language of the statute. But
it is still a question in dispute in the interpleader action of
McIntosh v, Shaw whether these goods helonged to the judg-
ment debtors or to the claimants, Kinnard, Shaw & Co.
That being o, and holding as T do that if the goods did not
helong to the execution debtors, the landlord would have no
claim for rent from the sheriff, the final decision of this
case would have to stand until the title to the goods had
heen settled in MeIntosh v, Shaw. But that is not, T think.
necessary by reason of the claimants in that issue consent-
ing, in case they are held entitled to the goods, to the land-
lord being paid a year's rent out of the proceeds of the sale
of the goods.

The case resolves itself into this. If the goods are the
property of Kinnard, Shaw & Co., the claimants, then the
sheriff and the execution creditors have no claim to them

and the proceeds of the sale would go to Kinnard, Shaw &

(‘o., and the sheriff cannot be heard to say that Kinnard,
Shaw & C'o. may not do with their own money as they please.
On the other hand, if the goods prove to be the property of
the execution debtors, then, as already mentioned, they were
liable to be taken by virtue of the executions under which
they were taken, and the landlord would be entitled to be
paid a year’s rent out of the proceeds. But it was further
urged by the plaintiff that even if the goods were liable to
he taken by virtue of the execution, the statute of 8 Anne
will not entitle the landlord to be paid a year’s rent hy the
<heriff unless the goods so taken by him were liable to be
distrained hy the landlord had they remained on the de-
mised premises, and that as the execution debtors in this
case was not the tenant or a person who was liable for
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the rent, the landlord could not have distrained on them
hy reason of Ordinance No. T of 1896. He argues that as-
suming the proposition to be correct, the landlord was not
prejudiced by the seizure and removal hy the sheriff; that
when 8 Anne ¢, TH was passed any goods on the premises no
matter to whom they belonged were distrainable; but, our
Ordinance having limited the goods liable to distress, that
the landlord should he held entitled to ¢laim from the sherift
only when he took goods and thereby prejudiced the land-
lord. Tn the view T have taken of the facts, T do not think it
necessary to decide this proposition, because 1 think that had
the goods in question been the property of the execution
debtors, they would not have heen protected by Ordinance
No. 7, 1896, because Maltman, Shaw & (‘o. were a firm com-
posed of relatives of the tenant, residing on the premises
as members of her family as Mr. McCarthy admitted in
argument.  Had the sheriff not removed the goods and the
landlord had distrained, Maltman, Shaw & o, could not hy
reason of their said relationship to the tenant have success-
fully elaimed the goods from him.

I think therefore the appeal should he dismissed with

COst=,
Appeal dismissed with costs.

REPoRTER ;@
Ford Jones, Advocate, Regina.
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HOWARD v. HIGH RIVER TRADING CO. ET AL.
Lreention—Chattel mortgage—~Creditors’ Relief Ordinance—DPriorities.

Held (WETMORE, J., hesitante), that executions against goods placed
in the hands of a sheriff subsequently to the making of a chattel
mortgage by the execution debtor, on the goods seized, attach
only on the equity of redemption and are not entitled under the
Creditors” Relief Ordinancet to share with executions pl 1 in
the hands of the sheriff prior to the giving of the mortgn Roach
v, MeLachlant and Breithaupt v, Marr® followed,  Judgment of
Roveeav, J., affirmed,

[RovLEav, J., December 18th, IS8

| Court in bane, June Sth, 1899,

The following executions were duly lodged with the
<heriff on the following dates commanding him of the goods
and chattels of one Knox to cause to he made the several
amounts following, viz, :—

May 28th, 1897—Execution of the High River Trading
Co. for $1,204.06. June 9th, 1897 —Execution of the Iligh
River Trading Co. for $62.10. June 12th, 1897—Execution
of Margaret McKay for $465.16. June 12th, 1897 —Execu-
tion of the North-West (attle Co. for $78.30% June 29th,
1897 —Execution of W. (. Howard for $5.501.28.

The following chattel mortgages made by the said Knox

were duly filed on the following dates to the persons and

for the amounts following, viz, :—June 12th, 1897—To (. E.
Smith, for $3,000. June 12th, 1897—To the Bank of Ot-
tawa, for $4,263.35. June 12th, 1897—To the Tmperial
Bank of Canada, for $2,230. June 23rd, 1897—To appel-
lant, for $5,500.

On June 5th, 1897, the said sheriff seized goods of the
said Knox under the writ of execution then in his hands,
and on July 3rd, 1897, sold the same and realized therefrom

On July 3rd, 1897, the said sheriff made a further

levy on the goods of the said Knox, and on September 16th,

7 Ord. No., 25 of 1803 ; see now C. O, (1808) . 26,
119 O. A. R, 496. 220 0. A, R. 689,
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1897, sold the same under order of the Court and realized
therefrom $8713.50.  Howard claimed to share as an execu-
tion creditor pari passu with the prior execution creditors
in the proceeds of the said sales under the Creditors Relief
Ordinance,

| Decenber 18th, 1898.]

Rovreav, J., after reciting the above facts:  Upon
the above statement of facts, 1 am asked to decide sum-
marily whether the said William Crewdson Howard has the
right to share pro rata in the moneys realized by the sherift
of =aid judicial district from the sales of the said goods and
chattels,

Nection 3, sub-section (a) of the Creditors Relief Or-
dinance says: In case a sherifl levies money upon an execu-
tion against the property of a debtor, he shall forthwith
enter in a book, to be kept in his office . . . a notice
stating that such levy has been made, and the amount
thereof : and the money shall thereafter be distributed rate-
ably amongst all execution ereditors whose writs were in the
sheriff’s hands at the time of the levy, or who shall deliver
executions to the said sheriff within one month from the
entry of notice, ete.t

It is evident that this sub-section of the Creditors’
Relief Ordinance deals only with the levy of money upon
an execution against the property of the debtor. This does
not interfere with the right of the mortgagees or the rights
of the creditors, as thev may he affected or altered by a
mortgage or sale of such property after the issue of an ex-
ccution.  Although section 2 of Ordinance No. 7 of 1895 (2)
says:  “That every writ of execution against goods and
chattels shall, at and from the time of its delivery to the
sheriff to be executed, hind all the goods and chatfels or
any interest in all the goods and chattels of the Judgment
debtor within the judicial district of the said sheriff,” §
still the property remains the debtor’s property, and he may

1 See C. O, (1898) . 26, 8. 3 (a).
§ Jud. Ord, C. O. (1898) ¢, 21, r, 35
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Il or mortgage it as he pleases. If he does so, it ceases
to he his property and becomes the property of the pur-
chaser or mortgagee subject to the execution. Tt becomes
<till elearver by reading the remainder of the same section.
It goes on to say that the said execution * shall take priority
o any chattel mortgage, bill of sale or assignment for the
henefit of all or any of the creditors of the judgment debtor
executed by him after the receipt by the sheriff of such
writ of execution,” ete.  Therefore it is clear that a hill of
<ale or a chattel mortgage given by the debtor after the
receipt by the sheriff of the execution has the effect of
cutting out all other executions handed to the sheriff after
suich bill of =ale or mortgage is given.

Section 8 of the Creditors” Relief Ordinance | does not
alter this law. It merely provides that * one seizure of the
soods and lands of the debtor shall bhe deemed sufficient
and shall be deemed a seizure on behalf of all creditors
<haring under such seizure as hereinbefore provided.” That
< exactly what was done in this case: the sheriff seized once
for all the execution creditors whose executions he had in
his hands at the time.

The position would he quite different if the sheriff had
levied the money before the mortgages had heen given by
the debtor, then there would have been no doubt that the
execution ereditors, provided they had handed their execu-
tions to the sheriff within thirty days, would have had a
right to share in the proceeds of the first executions.

The case of Roach v, MeLachlan ' does not go any fur-

ther than to decide that when a levy of money is made hy

the sheriff under an execution and a mortgage or hill of
sale intervenes between the first execution and other execu-
tions, such mortgage or bill of sale has the effect of cutting
out the latter, and the subsequent execution creditors are
not entitled to share pari passu in the proceeds of the sale
under the first execution.

T have come to the conclusion that William C. Howard
has no right to share in the proceeds of the three first ex-

11 See €. 0. (1898) e. 26, s, 9.
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ecutions which were in the hands of the sheriff when the
mortgages were given, hecause his execution was handed to
the sheriff after the mortgages were given, and the mort-
gages were given hefore the levy was made.

The costs of this contestation will be paid by William
(', Howard,

The plaintiff appealed.

The appeal was argued on the 23rd of January, 1899.

C. ', MeCaul, ).C., for appellant :—

Roach v. McLachlan* and Breithaupt v. Marr® are
wrong, at any rate so far as the distribution of the moneys
levied by the sherift on the first executions are concerned.

The words *against the property of a debtor™ in section
3 (a) qualify the word * execution.” The goods are sold
as the property of the debtor, and not as that of the pur-

chaser or mortgagee.  Appellant is entitled to share irrespec-

tive of the question whether or not further recourse can he
had against the goods in the hands of the mortgagees,

The Ontario Act contains no provision corresponding
to section 8 of the Creditors’ Relief Ordinance. When the
sheriff sold he sold under all the writs then in his hands
(per Lord Denman, (\.J., in Drewe v, Lainson *) and appel-
lant’s execution was delivered prior to the sale.

P, MeCarthy, Q., James Muir, Q.C., and I, W. II.
Knott, for respondents. At common law executions hound
from the dates of the teste of the writs, and execution
creditors were entitled to be paid in the order of such dates.
By Ordinance No. 7 of 1895 a writ of execution binds from
the date of its delivery to the sheriff, and takes priority to
any chattel mortgage executed by the judgment debtor
after the receipt by the sheriff of such writ. Tf appellant
should succeed respondents would be deprived of a right
thev have at common law and under Ordinance No. 7 of
1895. A right is only taken away by express enactment:
Mardeastle on Statutes, p. 134: In re Cuno, Mansfield v.
Mansfield,* Regina v, Morris.®

11 A
R., at p. 95

L& 536, ¢ (1889) 43 €. D. 12, *(1867) L. R. 1 C. C.
36 L. J. M. C. 84,
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As to the effeet of an execution on the goods of the
debtor see Giles v, Grover," Samuel v. Duke,” Woodland v.
Fuller.®

Appellant’s execution having been delivered subsequent
fo the making of the chattel mortgages, it attached on the
cquity of redemption only, and appellant is not entitled to
shave: Roach v. McLachlan' and Breithaupt v. Marr?

| June 81h, 1889.]

McGuire, J.—This is an appeal from the judgment of
My, Justice RovLeauv,

The Sheriff of the Southern Alberta Judicial Distriet
had, on the 28th May, 1897, an exeeution placed in his
hands against the goods of one Knox, under which he at
the suit of the High River Trading Co. on the 5th June
made a seizare.  On the 9th June he received another ex
cention at suit of said company against the goods of Knox.
On the 12th June two other exeeutions were reeeived by

im, one on behalf of Margaret MeKay and the other on
hehalf of the North-West  Cattle Co. On the same day
that  he  received  these last  two  executions  chattel

ortgages against Knox were registered, one by Crispin

[5. Smith for £3.000, and by the Bank of Ottawa for
#4.263.33, and one by the Imperial Bank for $2.250. Sub-
sequently on the 23rd June the plaintiftt Howard’s ehattel

orteage for £5.000 was egistered, and on the 29th June
neexeention for #3,544.25 in the suit of Howard v. Knox
as delivered to the sheriff,

Howard claims to rank as an exeeution ereditor along

ith the High River Trading Co., Margaret MeKay and
the North-West Cattle Co,, and to share with them pro rata
i the moneys realized by the sheriff under sales of Knox's
oods under the executions in his hands on July 3rd and
September 16th, 1899, The other execution ereditors say
that after the delivery to the sheriff of their executions and

2 M. & Se. 197; 9 Bing. 128; 9 Bligh. N. S. 277.
; 6D, P.C.536; 1H. & H. 127; 7 L. J. Ex. 177. # 11
\. & E. 859; 3 P. & D. 570; 4 Jur. 743; 9 L. J. Q. B. 181.
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betore the plaintiff s exceution reached the sherift the above
chattel mortgages were registered, and therefore Howard's
exceution could operate only against the interest of the
debtor, that is, his equity of redemption: that the money
levied under their execution, being made after the registra-
tion of the mortgages, was made, not against or out of the
property of the debtor, but out of the property of the mort-
Mr. Justice Rovrneav's judgment appealed from
Howard was not entitled to share with the

FULCCS,
decided that
prior exccution ereditors,

The case turns on the construetion of the Creditors

Reliet Orvdinance, and especially seetion 3 (a).  For the

appellant it is contended that in the seutence beginning
““inease a sheriff levies monies upon an execeution against
the property of a debtor™ the words “*against the property
of a debtor™ are really deseriptive of the word execution
and arve equivalent to “upon an execution issued upon a

judgment against a debtor.” On the part of the respon

dents it is contended that the above words qualify
and mean the same as if they had beea arranged in this

“levies, ™

order: “in ease a sherift levies money against (or out of)
the property of a debtor upon an execution.”” The differ-
ence of the two readings is important,  [f the appellant’s
reading be taken he  says he  must sueeeed because the
rioney was levied by a sheriff and upon an execution, and
the exeeution was issued against the property of a debtor
and. that being so, his execution must sharve pro rata. 1f
the respondents are rvight then the money levied by the
sherift was not levied against (that is, out of ) the property
of the debtor, but out of the property of the mortgagees,
beeause at the time of the levy, that is the sale, the pro-
perty had ceased to be the property of the debtor and he-
come that of the mortgagees, and the only reason why the
excentions, i the sheriff's hands prior to the registration
of the chattel mortgages and the consequent change in the
ownership of the property, were entitled to be satisfied out
of these goods, is because the mortgagees took the property
subjeet to the executions alveady in the sheriff’s hands—
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vodid not take subject  to later executions.  The re-
spondents say therefore that the money levied by the sheriff
ot heing so levied against (i.e., out of) the property of the
chtor, seetion 3 (a) does not apply so as to entitle exeen

tions reaching the sheriff subsequent to the registration of
the chattel mortgage to shave pro rata. In the Ontario
Court similar words were construed according to the mean-
ng sought to be given them by the respondents. 1 refer
to Roach v. McLachlan,' followed up by Breithaupt v . Marr,
nd these decisions, the former in 1892, the latter in 1893,
neluding the opinions of Chief Justice Hagarty and Jus-

tices Osler and MacLennan, have been acquiesced in ever
sinee by the Ontario Bar.

It does not appear that in the Ontario cases the point
raised by the appellant here was taken.,  Let us see if there
is anvthing in it.  To deseribe an execution as one **against
the property of a debtor’ seems a little odd to begin with
Al executions under which moneys are levied are “*against
the property of a debtor,”” so this, if intended as a deserip-
tion, does not deseribe—does not seem to do anything to
the idea conveyed by the bare word *‘execution’ as used
i this place. But we find that the Ordinance had alveady
- the former part of the seetion deseribed the exeeution
imtended to be dealt with as an *‘exeeution from the Su-
preme Court of the North-West Terrvitories.” It would
seem unnecessary to deseribe it again in the next line but
one. Going over the various sections of the Ordinance 1
find that, leaving out the disputed phrase, in no place does
the Ordinanee deseribe an exeeution as one *‘against the
property of the debtor.”” Having in the first lines of section
i heen spoken of as an **execeution from the Supreme Court,
N, W, T, it is thereafter mentioned 35 times, twice it is
called a **writ of execution,”” 21 times an **execution,”” and
13 times a “writ,””" and in one place an “‘exeeution for a
claim,” but in no case are words added to show what the
writ is against exeept in Formi A" where it is provided
that the sheriff shall state under what kind of execution he

has levied., and the words ‘‘against the goods™ or **against

the lands™ are to be employed. Here the added words

|
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furnish some information, while **against the property™
vive no information.  When, however, the Ordinance is
deseribing a levy it frequently adds words to deseribe that
ont of which the levy is to be made. In seetion 3 (d) it
uses the words “*levy a further amount upon the property
of the debtor”—*further’ is here used with reference to
the levy mentioned in the disputed phrase in seetion 3 (a)
Now to be a *further levy upon the property of the debtor™’
there must have been a previous **levy upon the property
of the debtor,” and the only previous levy mentioned is
that in seetion 3 (). Evidently **against the property ™ and

npon the property ™ are used as synonymous expressions,
and both qualify ““levy’" and not ‘*exeeution.” It is not
suggested that ““upon the property’ are words deseriptive
of the exeeution. Again in seetion 4 the source from which
a levy is made is added, but the language is again changed
here it is ““levied from the property of the debtor.” In
seetion 6 the language is again slightly changed to *“levy
upon the goods or lands of the debtor.” In seetion 17 it is

levied out of the property of a debtor,”” and in Form A
it is “*levied and made out of the property of €. D.”7 But
it is contended that even if the construetion placed on the
Ontario Aet in the cases mentioned is correet, our Ordin
ance differs from the Ontario Aet: that there is no provi
sion in the latter corvesponding to our seetion 8. 1 pre
sume reference is made to the fiest four lines, for the rest
of seetion X is taken almost vorbatim from seetion 26 of the
Ontario Aet. The first part of section 8 says “One seizure
of the goods and lands of the debtor shall be deemed suf

and shall be deemed a seizure on behaltf of all er

ficient
itors sharing under sueh seizure as hereinbefore provided.™
The appellent is secking to show that he is a ereditor shar-
If he is such a ereditor, then by

ing under such seizure.
zure on his hehalf

seetion 8 the seizure is to be deemed a s
By this very thing which he is trying to prove
an instancee of arguing in a civele. Ts

as well,
he is here assuming
it seriously contended that a seizure under an exeeution
delivered to a sheriff prior to a sale or mortgage by a judg-
ment debtor is to be deemed a seizure as well on behalf of
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certain exeeutions which come to the sheriff after the date
of the sale or mortgage? 1If so, then in the present case
the sheriff 's seizure under the High River exeeution would
he also a seizure under the Howard execution, and in that
case the ehattel mortgages here would be eut out, for these
combined executions would more than exhaust the whole
property. The meaning of section 8 is that one seizure
shall be deemed a seizure, not on behalf of all exeeutions
that may come into the hands of the sheriff, but only on
hehalf of those ereditors whose writs reached the sheriff
not later than one month from the entry in the preseribed
hook as provided in section 3 (a), and are therefore entitled
to share in money levied out of the property of the debtor.
It must not be strained to mean something that could not
have been contemplated in enacting seetion 8. If the first
two lines of seetion 3 (a) refer to money levied out of or
{rom the property of the debtor, and this is to be distri-
huted pro rata, then the money here was not levied out of

the debtor’s property, but out of the property of the mort-

12CCS.

I have come to the conclusion that the money in ques-
tion levied by the sheriff was not levied out of the proper-
v of the debtor, but out of the property of the mortgagees.

The appellant has set up as an alternative ground of
apoeal, in the event of his main contention, just consid-
cred, not being successful, that because, as he alleged, some
of the property on which the sheriff’s levy was made was
not ineluded in the mortgages registered prior to that of
Howard, as to so much of said moneys as was the proceeds
of this property he was entitled to rank pari passu with
the prior executions. On the appeal, Mr. MeC'aul, for the
appellant, announced that he abandoned this ground, con-
sequently it is not necessary to consider it.

The appeal should be dismissed with costs, to be paid
by the appellant.

RicHArDSON and Scort, JJ., concurred.
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Wersore, J.—1 must frankly admit that were I to de-

Wetmore. o pend on my own unaided judgment, T would have great

difficulty in reaching the same conclusion in the case as
the other members of the Court have. 1 fail thoroughly
to appreciate the construetion put upon the words in see-
tion 3 of the Creditors Relief Ordinance *“upon an execu-
tion against the property of a debtor.”” These words appear
to me to be very plain and have a well understood meaning.
The exceution is against the property of the debtor. The
sherift is commanded of the goods and chattels of the debtor
to make the money. It may be true that, a mortgage having
heen exeented after the writ attached, the sheriff  made the
money out of the property of the mortgagee, but he so made
it Cand rightly so). by virtue of an execution against the
property of the debtor, and that would occur to me to bhring
the case within the plain meaning of the words of the Or-
dinanee which 1 have quoted, and that being so, it would
appear that the consequences provided for in that seetion
would follow.  However, as my learned brethren have unan-
imously reached the conclusion laid down in the judgment

just read. and as the conelusion is most undoubtedly sup-

ported by two judgments by the very able judges of the
Court of Appeal for Ontario, I have not the temerity to dis-
sent, and 1 therefore conceur in the judgment delivered by
my brother MeGuire,

Appeal dismissed with costs.

REPORTER :

Ford Jones, Advoeate, Regina,
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THE QUEEN v. ASHCROFT.

Criminal Law Certiorari—Recognizance—Sufficiency of Justifi-

cation by sureties—Appeal taking every right to certiorari,

\n affidavit of justification upon a recognizance given pursuant to
Rule of Court? passed under section 892 of the Criminal Code,
need not state that the surety is worth the amount of the penal-
ty over and above other sums for which he is surety.

\ Rule of Court made under section 892 of the Criminal Code re-
quiring sufficient sureties for a specific amount is complied with
if the sureties justify as being possessed of property of that
value, and as being worth the amount over and above all their
just debts and liabilities, and over and above all exemptions
allowea by law. Regina v. Robinett not followed, »

Where a convietion is attacked on the ground of want of jurisdic-
tion, the mere filing of a recognizance by the defendant on an
appeal therefrom does not deprive him of his right to a writ
of certiorari.

'he convietion and all other proceedings relating thereto having
been filed by the magistrate under section 801 of the Criminal
C'ode, in the office of the clerk of the Court for the judicial dis-
triet in whieh the motion is made, a motion to quash the con-
viction can be made without the issue of a writ of certiorari

Section 892 of the Criminal Code authorizes the requiring of a
recognizance only where the convietion is brought before the
Court by a writ of certiorari, and no recognizance is required
where such a writ is not necessary or is dispensed with.

[Rovreav, J., Junuvary 6th, 1899,

The Rule of Court in force at the date of this decision was
R. 13 of the Con. Rules, 1895, The Rules were again consoli-
dated in 1900. Rule 13 of 1895 was re-enacted verbatim as R. 23
of 1900, and reads as follows:

No motion to quash any conviction, order or other proceeding
by or before a justice or justices of the peace, and brought before
the Supreme Court of the North-West Territories, or any Judge
thereof, by certiorari, shall be entertained by such Court or
Judge, unless the defendant is shown to have entered into a re-

zance in $200 with one or more sufficient sureties, before a
justice of the peace, and deposited the same with the registrar
or clerk, as the case may be, or to have made a deposit with the
said registrar or clerk of $100, in either case with a condition to
prosecute such motion and writ of certiorari, at his own costs and
charges, with effect, and without any wilful or affected delay, and
if ordered to do so, to pay to the person in whose favor the con-
viction, order or other proceedings is affirmed, his full costs and
charges, to be taxed according to the course of this Court, where
such conviction, order or proceeding is affirmed.

116 0. P. R. 49; 2 Can. Crim. Cas. 382, where the Ontario Rule
is set out.
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On the return of the rule nisi for a writ of certiorari,
and to quash the convietion, it appeared that the convietion
and all proecedings had been filed in Court by the magis-
trate under seetion 801 of the Criminal Code, and among
the proceedings returned was a recognizance filed by the
defendant to prosecute an appeal from the convietion in
question, also a recognizance filed on the present applica-
tion. In the latter, cach of the sureties swore, ‘‘That he
was possessed of property of the value of $200 over and
above all his just debts and liabilities, and over all exemp-
tions allowed by law.”” Counsel for the magistrate took the
preliminary objecetions:

(1) That the sureties did not swear they were worth
$200 over and above any other liabilities as sureties, eiting
Regina v. Robinet (1894) .

(2) That the appeal recognizance having been  pro-
duced was evidenee of an appeal having been taken, and
the right to certiorari was taken away: Regina v. Lynch
(1886).

James Muir, Q. ., for the defendant.

P McCarthy, Q. €., for the magistrate.

| Calgary, January 6th, 1899. ]
.

Rovreav, J.—Two preliminary objections were taken
on this application :—

(1) That the affidavit of justification in the recogniz-
ance is bad, because the party does not swear that he is
worth two hundred dollars above all liability as a surety.

(2) That the defendant had previously entered into
recognizance to prosecute an appeal before a Judge without
a jury, and therefore, he had lost his right to certiorari.

I am of the opinion that the first objection is bad, be-
cause the only duty imposed by law upon a surety is that he
should show that he is worth the amount above all liabilities,
In this case the two sureties’swear that they are possessed
of property of the value of two hundred dollars, and that
they are worth two hundred dollars over and above all their

212 0. P. R. 372,
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Just debts and liabilities, and over and above all exemptions

Hlowed by law.

Regina v. Robinet' does not show what was the rule in
Ontario as to sureties, nor how the affidavit was drawn. At
all events, I am not prepared to go so far, as long as the
stireties ean swear to their sufficiency under secetion 892 of
the Criminal Code.

The second objeetion is not tenable under the authori-
ties. A party has always a right to a writ of certiorari on
the ground of want of jurisdietion, no matter whether an
appeal is pending or not.

Besides, 1 am of the opinion that no recognizance is
necessary before a writ of certiorari is obtained ; and it such
a writ is not neeessary or is dispensed with, there is no rea-
son why a recognizance should be filed.§  Seetion 892 of
the Criminal Code is too clear to be commented on. It is
sufficient for any one in reading it to see that a recogniz-
ance is only necessary when an order absolute for a writ of
certiorari has been made and the writ issued, because it
is made under the condition of prosecuting **the said writ.”’

Preliminary objections dismissed.

REPORTER :
The Editor.

§ Rovreav, J., and Scorr, J., had previously held in Regina v,
Monaghan, 2 N. W. T. R. 298 (which will appear also in the third
volume of the present series), that where in pursuance of the
Criminal Code section 801 or section 888 (see section 879) the con-
viction, ete,, had been transmitted to the clerk of the proper judi-
cial distriet, or the registrar of the Court, according to whether
the motion was before a Judge or the Court, they were regularly
before the Court, and a writ of certiorari was unnecessary.

Ricuaroson, J.,, and WETMORE, J., held the contrary, and
McGuigg, J., being absent, the Court was equally divided.
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GENGE v. WACHTER.

VHachment of  debts——Issue—Debt—0Onus  of  proof—"Transfer
wnder seal—gEstoppel Fravdulent Conveyance Vendor's
licn-—Erccution— Prioritics—Subrogation,

A transfer of land had been made by the judgment debtor to the
garnishee, the consideration expressed being a certain sum, the
receipt whereof was thereby acknowledged; the transfer was
under s the oral testimony—-that only of the parties to the
transfer-—was to the effect that the transfer was in fact made
in settlement of a debt owing by the transferror to the trans-
ferree. A certificate of ownership had issued, pursuant to the

{ which, however, was marked subject to an execution
id registered after the execution of the transfer. The
afterward paid the amount of the execution.

On an issue, in which the judgment creditor affirmed, and the
zarnishee denied, that at the date of the service of the garnishee
summons there was a aebt due or acerning due from the gar-
nishee 1o the judgment debtor

Held, per Rienarpsoy,  Roveear and  MceGuige, JJ.,  aflirming
scorr, J., that the onus was on the judgment creditor to prove
the existence of the indebtedness, and the evidence failed to
prove it

Per Sconr, .

(1) Held. The intention of the parties to the transfer must gov-
ern in the decision as to the existence of an attachable debt;
if they intended the transfer as a settlement of the claim of
the transferree against the transferror, no matter how vague
or shadowy that claim might be, no debt was created by it from
the transferree to the transferror; and semble even if there
had been no just or legal claim for which the transferror was
liable to the transferree, and the transfer was made merely
for the purpose of defeating ereditors, but with the understand-
ing that the purchase money was not be paid, no debt would be
created.

(2) Semble. The faet, had it been clearly established, which,
however, was not the case, that the land was worth more than
the consideration expressed, would not have affected the decis-
ion of the issue; for if there was a debt at all it could be only
for the amount of the consideration expressed.

(3) Held. The execution did not constitute a charge upon the
land, because, before its registration, the execution debtor had
transferred his interest in the land. Wilkie v. Jellettt followed.

(4) Semble. Had the execution formed a charge, the garnishee
(having paid it), would have been entitled as against the judg-
ment creditor to apply the purchase money, if it were payable,
in satisfaction of the judgment.

(5). Quare. Whether the execution creditor, having registered
his execution before the service of the garnishee summons,
would not have had a prior claim on the unpaid purchase
money.

12 N. W. T. R. pt. No. 1, p. 125, affirmed, 26 S. C. R. 282.
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e Ricnwarnson, Roveeav and McGuige, JJ. Had the evidence
established that the transfer was really voluntary, or made for
the purpose of defeating creditors, it would, at most, result in
setting aside the sale, and so defeat the claim that a debt ex
isted from the transferree to the transferror.

Per Wersmone, J. (1) There was no attachable debt, because in
view of the acknowledgement under seal in the transfer, the
transferror could not, in the absence of fraud, have maintained
an action at law against the transferree for the consideration
money, as he would by such acknowledgement be estopped: and
while the acknowledgement would not be effective in estop-
pel in a suit in equity, if the consideration were not in faet paid,
vet such a sult would be a proceeding in rem—not upon his
contractual rights but to assert a lien; and although the trans-
ferror might in such a case be entitled to a personal order for
any deficiency, the transferrec liability in that respect would
be contingent on the fact of a deficiency and be incidental to the
right of lien.

(2) The omission of the defendant in the issue to object to the
reception of evidence of the non-payment of the purchase mon-
ey did not prevent him from contending that, notwithstanding
such evidence, the plaintiff was not entitled to recover in the
face of the admission in the transfer

(2) The Respondent in an appeal is entitled to support the judg
ment on any available ground, even though it was not raised
at the trial, or pronounced on by the Judge

[Scorr, J., January 10th, 1899
[Court in bane, December 9th, 1899,

Interpleader issue.

On Mareh 4th, 1897, the plaintiff, in the issue insti-
tutedd an  aetion against ¢, Waechter.  On Mareh  17th,
1897, ', Wachter by transfer under  seal transferred to
the defendant in this issue (his father) certain lands, The
transfer purported to bhe made in consideration of  $200
paid by the defendant in  the issue to (. Wachter, who
therein acknowledged its receipt.  On April 12th, 1897,
the defendant obtained a certificate of title to the said
lands, upon which was endorsed a memorandum stating
that the defendant’s title thereto was subject to a writ of
exeention issued at the suit of (. Bros. v. (', Wachter, dat-
od March 22nd, 1897, and registered Mareh 25th, 1897,
On November 1st, 1897, the plaintiff served a garnishee
summons on the defendant, who denied liability to the
judgment debtor, ('. Wachter. Thereupon the trial of an
issue was directed as to whether or not on November 1st,
1897, there was any debt due or aecruing due from the
defendant in this issue to (. Wachter, the judgment debtor.
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The issue was tried before Scorr, J., at Macleod, November
17th, 1898.

J. R. Costigan, Q.C., for plaintiff, in issue (judgment
creditor).

C. F. Harris, for defendant in issue (garnishee).

The plaintift called the defendant in the issue as a wit-
ness, who stated that he had bought the land from his son
(the judgment debtor) about six months before service of
the garnishee summons; that he had not paid his son any-
thing for the land, because his son owed him the money;
that the account between himself and his son had not been
made up; that his son had used eleven horses and harness
of his in certain trading operations; that he was to have
got half the profits of these trading operations, but that his
son had never paid him a cent; that he had never had any
statement from his son, though he had asked for one several
times; that he thought his son had made a profit out of the
trading operations; that his son had never denied owing
him, and that he owed his son nothing when served with
the garnishee summons because his son owed him. IHe also
swore that he paid off the exeeution of C. Bros. against his
son, and produced a receipt for such payment dated April
23rd, 1898, The witness also identified the transfer of the
land from his son to himself and the duplicate certificate
of title issued thereon, which were put in by ].)Iuintiff as
evidenee. The defendant addueed no evidence.

|January 10th, 1899.]

Scort, J.—This is an interpleader issue in which the
plaintiff affirms and defendant denies that on 1st November,
1897, the time of the service on the defendant of the gar-
nishee summons issued in an action by the plaintiff against
one Charles Wachter, there was any debt due or aceruing
due from the defendant to Charles Wachter.

It was admitted by defendant’s counsel, at the trial,
that plaintiff’s action against Charles Wachter was com-
menced on 4th March, 1897.
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On 17th March, 1897, Charles Wachter by a transfer in
the form preseribed by the Land Titles Aet, 1894, trans-
ferred to the defendant certain portions of seetion 14, town-
ship 10, range 5, west of 4th meridian. The transfer pur-
]un'rtv(l to be made, in consideration of $200, paid by the
defendant to Charles Wachter, who therein acknowledged
its receipt. On 12th April, 1897, the defendant obtained a
certificate of title to the lands comprised in the transfer,
but upon it was endorsed a memorandum stating that the
title of the defendant was subjeet to a writ of exeeution
dated 22nd March, 1897, issued in a suit of (', Bros. against
(‘harles Waehter, and registered on 25th March, 1897.

The only evidence as to the indebtedness, apart from
that afforded by the instruments referred to, was that of
the defendant, who stated that Charles Wachter was his
son and lived with him, that he bought the land from
Charles about six months before the garnishee summons
was served, that he did not pay Charles anything for the
land because Charles owed him the money, that there was
no account made up at that time, that Charles used his
(defendant’s) string team outfit,consisting of ten horses and
harness and a saddle horse in his trading operations, that
he (defendant) was to get half the profits but that Charles
never gave him a ceent, that he never had any statement
from Charles, though he asked several times for it, that he
thinks Charles made a profit out of the venture, that Charles
never denied owing him, and that he owed (‘harles nothing
at the time he was served with the garnishee summons, he-
cause Charles owed him at that time.

Defendant also states that he paid off the execution of
(. Bros. against (havles Wachter. He produced a receipt
shewing that the payment was made on 23rd April, 1898,

There was also some evidence to the effeet that the
lands comprised in the transfer may have been worth more
than $200, but it does not elearly appear that they were.

I do not see how in any event the question of the value
of the lands ean affect the question involved in this issue
because, upon the evidence, if there was any debt due by
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the defendant to Charles Wachter, it could only be in re-
speet of the consideration mentioned in the transfer,

The onus was on the plaintiff to shew the existence of
stueh an indebtedness, and 1 am of opinion he has fallen
short of proving it. 1t is true he shews that Charles
Wachter conveved eertain lands to the defendant for a con-
sideration of %200, and that this consideration was not paid
at or after the transfer, but this does not shew conclusively
that a debt from the defendant to Charles was intended by
them to be ercated by the transaction.  Although the de-
fendant does not state in express terms that the transfer
to him was made in satisfaction or part satisfaction of a

debt due by Charles to him, yet he himself appears to have
looked upon the transaction in that light, and it may be rea-
sonably inferred from the eircumstance that Charles took
the same view of it.  The fact of (‘tharles having delivered
to the defendant a transfer containing an acknowledgement

of the receipt of purchase moneys supports this view.

Liven in the absence of any evidenee as to the inten-
tion of the parties, I doubt whether the intention to create
an indebtedness should be inferred merely by the giving
and aceeptance of the transfer, and, from the language of
Sedgewick, J..in Donohoe v. Hull? at p. 659, it would
seem that Charles, having delivered the transfer containing
an acknowledgement of the receipt of the purchase mon-
ey, could not sue at law for it as he would be estopped by
his transter, and that his only remedy would be to sue in
cquity, not. upon his contractional rights, but to obtain a
lien upon the lands transferred.

Inomy view the intention of the parties to the transfer
must govern in this issue, and it they intended that the
transfer was to be given and aceepted on aceount of a claim
of the defendant against Charles, no matter how vague or
shadowy that elaim might be, there was no debt ereated by
it. 1 doubt whether it would he going too far to say that,
even if there had been no such elaim, and that the transfer

224 8. C. R. 683; reversing S. C. sub nom Hull v. Donohoe, 2
N. W. T. R. No. 1, p. 48.
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was made merely for the purpose of defeating or defrauding
creditors of Charles, but with the understanding that the
purchase money was not to be paid, no debt would be
created.

According to Wilkie v, Jellett' the exeeution of (. Bros.
against Charles Wachter did not constitute a charge upon
the land, because, before its registration, the exeeution
debtor had transferved his interest in the land.  Had the
execution formed such a charge, 1 think the defendant
would be entitled as against the plaintiff to apply the pur-
chase money, if payable, in satisfaction of that execution.
It may be open to question, however, whether the exeen-
tion ereditor, having registered his execution  before  the
serviee of the garnishee order, would not have a prior ¢laim
upon the unpaid purchase money.

Judgment for the defendant.

The plaintifi appealed. The appeal was argued July
10th, 1899,

James Muir, Q. €', for appellant.

The evidence established an indebtedness of $200 owing

by the respondent to the judgment debtor. In any event,
the evidenee raised a presumption of such indebtedness.

and the onus was upon the respondent to answer such pre-
sumption.  The only answer of the respondent is tanta-
mount to a plea of set-off, The respondent could counter-
claim against the judgment debtor for the amount due him
from the trading operations, (if any), but could not set-off
such indebtedness.  Schofield v. Corbett,” Watls v. Rees,'
Cavendish v, Graves,” Hammond v, Mott," Tucker v, Tuck-

«r.” The subject of counterelaim cannot be set-off as against
an attaching eveditor: Stumore v. Campbell *The judgment
debtor is not estopped by his acknowledgement of payment
contained in the transfer. Estoppel must be  specially

11 Q. B. 799 n; 6 N. & M. 527. +9 Ex. 696. * 24 Beav. 163; 27
L. J. Ch. 314; 3 Jur. N. S. 1086; 5 W. R. 615. ¢8 New Brunswick

Reps. 426. 74 B. & A. 745. %61 L. J. Q. B. 463; (1892) 1 Q. B.
314; 40 W, R, 101; 66 L. T. 218; 8 Times L. R. 99.
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pleaded.  An unpaid vendor ean file a bill to declare and
enforee his lien and the Court will always grant a personal
deeree for payment of any deficieney. Skelley v, Skelley,?
Nawdcrson v, Burdett, ™ Burns v, Griffin,* Flint v. Smith.'*
The payment by respondent of (. Bros.” execeution was

made after service of the garnishee summons, and in any

event that execution did not attach, the transfer having
been exeeuted prior to the registering of the execution:
Willic v. Jellell)!

P McCarthy, Q. C.and €. F. Harris, for respondent.

The onus was on the appellant to prove a debt due or
acerning due from the respondent to the judgment debtor.
The receipt contained in the transfer put in in evidence
by the appellant is prima facie evidenee of payment: Car-
penter . Buller,” Bowwman v, Taylor,” Hill x. Manchester
& Nalford Waterworks Co.'* The judgment debtor  could
not have sued the respondent at law for the purehase price:
Daonohoc v, Hull ? Viyse v, Brown," Webb v .Stenton,'™ Boyd
v. Haynes™

| December 9th, 1899, |

McGrme, J—The appellant Colin Genge appeals from
the judement of Mr. Justice Scorr in favor of the garni-
shee,

The evidenee shows that Genge had hegun suit against
Chas. Waehter on 4th Mareh, 1897 ; that on the 17th March,
ISO7, Chas. Wacehter made a transfer to the garnishee, who
is his father, of eertain land for the expressed consideration
of $200, payment of which s, by the transfer, acknow-

The garnishee admits that in fact no money passed
from him to his son on that day or at all, and he gives as a
reason why he did not pay the $200, that his son was al-
ready owing him **the money,” which 1 take it meant a

"18 Grant Chy, Rep. 495. 1016 Grant Chy. Rep. 119, 11 24 Grant
Chy. Rep. 451. 128 Grant Chy. Rep. 339, 138 M. & W. 209; 10
J. Ex. 393. A ;4 N. & M. 264; 4 L. J. K. B. 58.
. & M. ;1 L.J.K. B. 230. 1413 Q. B. D. 19
Cab. & E. ¢ 33 W. R. 4 J. P. 1561, 1711 Q. B. D,, 518; 52
L.J. Q B. 584; 49 L. T. 432, 185 Ont. P. R. 15.
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-um at least as great as the $200, the expressed price of
he land.  The garnishee positively denied owing his son
anvthing on the date of service of the garnishee summons.
I'his witness was called by the judgment creditor and was
the only witness who testified as to the transaction between
father and son respecting the sale of the land. As the
learned trial Judge observes in his judgment, the burden
of proof was on the judgment creditor to establish a debt
awing by the garnishee to the judgment debtor. The trans-
fer does not help him, for it is admitted there by the trans-
ferror that the consideration was paid and this document
was under seal.  The ereditor is forced to rely on the oral
evidence of the garnishee, who not only does not admit that
he ever for a moment owed his son, hut, on the contrary, says
he did not owe him anything when served with the garni-
<hee summons,  Is not the plaintiff hbound by the testimony

his own witness, supported, as it is, by the transfer.
which was also put in by him? 1 am quite satisfied that it
was never understood between father and son that the
father should pay the son the $200 expressed as considera-
tion or any other sum. The reasonable conclusion to he
drawn from the evidence is, that the son agreed to give his
father the land as payment on account of what he owed his
father for the use of his horses, or his share of the profits
in the trading operations. T shall not discuss whether the
father could in the absence of any such agreement with his
son have, in an action by the son for the $200, set-off
what was due him by the son in respect of the trading oper-
ations—hut it was quite open to the son on the sale of the

land to his father to agree that the price should go against
such indebtedness to his father. Iaving regard to the fact

that the transfer was made a few days after the son was
sued by Genge, there may be room for suspicion that this
transfer was really voluntary and with a view to defeat any
jndgment Genge might recover in that action, but there
is no evidence of that, and even if there was it would, at
most, in a proper case, result in setting aside the sale and
0 defeat the present claim that the garnishee was indebted
to the judgment debtor for the price of the land.
VOL. IV, T. L. REPTS, 9
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I think the judgment of the learned trial Judge was
the proper one and that this appeal should be dismissed with

COSts,

Rictiarpsox and Rovieav, JuJ., concurred,

Wersmore, J.—This is an appeal from the judgment
of my brother Scott on the trial of a garnishee issue be-
tween  the parties.  The question raised by the issue is
whether at the time of the service of the garnishee sum-
mons upon the defendant to this issue, Ignatz Wachter,
there was any debt due or aceruing due from him to his son
Charles Wachter, the primary debtor to the plaintiff. The
essential facts detailed in evidence are very short. Shortly
hefore the service of the garnishee summons Ignatz pur-
chased from Charles some lands owned by the latter. The
price fixed for such purchase was according to the best
recollection of Ignatz $250. A transfer of the property to
Ignatz was executed under seal by Charles, in which the
consideration was expressed to be two hundred dollars, and
the transfer acknowledged the receipt of such consideration
by Charles, A certificate of title was under such transfer
duly issued to Ignatz. The evidence discloses that no pur-

chase money was actually paid by Ignatz to Charles, and the
reason assigned for not paying it was that Charles owed
Ignatz the money. The debt sought to be attached is the

purchase money in respeet to the purchase of this property.
Certainly this alleged indebtedness from Charles to Ignatz
strikes me as heing of somewhat doubtful character. All
the confirmation vouchsafed is that Tgnatz let Charles have
a string team outfit consisting of ten horses, three waggons
and harness and a saddle horse, to be used in his trading
operations, and that Tgnatz was to get half of the profits of
such operations; that Charles used this outfit for ten years.
Nothing whatever was paid to Ignatz on account of profits.
No settlement was ever made with respect to such opera-
tions, and there is no evidence that Charles ever did make
any profits out of them. Ignatz, the only witness called
upon this question, swore that he had no idea what the
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profits were; that he had asked Charles several times for a
statement, but he never got one, and Charles never denied
owing him.  The learned trial Judge found in favor of the
defendant, upon the ground that the onus of proving the
indebtedness of Ignatz to Charles was on the plaintiff, and
that he failed to do so; he failed to establish that the
parties to the transaction ever intended thereby to create
an indebtedness from Ignatz to Charles. I am not prepared
under the circumstances of the case to state that I agree
with the learned Judge, and I put my judgment upon an-
other ground, and that is that there was no attachable debt
due or aceruing due from Ignatz to Charles. In view of
the acknowledgment under seal in the transfer from Charles
to Ignatz, that the consideration or purchase money had
been paid, Charles could not in the absence of fraud have
maintained an action at law against Ignatz for such pur-
chase money; he would be estopped hy his deed: Baker v.
Dewey.'  This is also laid down by Sedgewick, J., in
Donohoe v, Hull,* at page 689. Tt may be urged that it was
not. necessary in the decision of Donohue v. IHull* to lay
this down—possibly not. But Mr. Justice Sedgewick’s judg-
ment was concurred in by the whole Court; in fact it was the
Judgment of the Court; and to say the least T would have
very great hesitation in holding directly in the teeth of a
deliberately expressed and wnanimous opinion of the high-
est Court of appeal in the land. And T may add (perhaps
it may be of no importance) that I follow this holding all
the more readily because it is in accord with my own opin-
ions as to the law on the subject. Tt would seem, however,
that the vendor would not he estopped by such an acknow-

ledgment in his deed from proceeding in equity to recover
the purchase money if, as a matter of fact, it is unpaid.
See Dart on Vendors and Purchasers. But the remedy is
in rem “to sue in equity, not upon his contractual rights,
hut to assert a lien on the land sold by reason of the pur-
chase money not having been paid and obtain a decree giv-
ing effect to that lien:” Donohoe v. Hull?* at page 689. Tt

"ID.&R. ;1B &C.704; 1 L. J. O. 8 K. B, 193,
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is frue that it appears to have been held in Ontario in San-
derson v, Burdett ™ and in Skelly v. Skelly* that the vendor
is entitled to a decree for the sale of the land, and that the
deficiency, it any, he made good by the purchaser; but that
personal liability of the purchaser is only contingent on
there being a deficiency from the sale of the land, and is
incidental to the velief giving effect to the lien. Now, in
garnishee proceedings, there is no procedure by which any
such decree or order can he obtained. The Judge or Court
has no power in garnishee proceedings to give effect to the
lien and incidental to that to order the purchaser, the gar-
nishee, to make good the deficiency on the sale. And it
was just considerations of this character which influenced
the Court of Appeal in Donohoe v. Hull,* to hold that this
Court could not in garnishee proceedings grant the relief
asked for in that case. T am of opinion that the ratio
decidendi in Donohoe v, Hull* governs this case, and T call
attention particularly to what is laid down in that case at
po 697 1t was urged on behalf of the plaintiff that the
defendant could not in this case rely upon the estoppel.
hecause estoppel must he specially pleaded, and while it
was conceded that there are mo pleadings in a garnishee
issue, it was urged that the defendant ought to have ob-
jeeted to the admissibility of the testimony offered to
establish the non-payment of the purchase money, and that
not having done so he waived the estoppel. T am unable
to take that view of it. T cannot conceive that the omission
to object to the reception of the testimony prevents the
defendant from contending that, notwithstanding the testi-
mony, the plaintiff is not entitled to recover in the face of
what the deed of Charles Wachter admits: and, moreover,
having obtained the judgment of the trial Judge, the defen-
dant has the right to support his judgment on any avail-
able ground, even though the trial Judge did not pronounce
on it, and although the ground was not taken bhefore the
trial Judge at all. T therefore think that the defendant
has a right to come to this Court and say, practically, this
debt is not an attachable debt due or accruing due from
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he garnishee to the primary debtor. 1 take it that by the

wstion raised by the issue, whether there is such a debt
due or aceruing, we must understand an attachable debt
o he intended. In my opinion this appeal should be dis-
nissed with costs.
Appeal disniissed with costs,
REPORTER :
Ford Jones, Advocate, Regina.

GRADY v. TIERNEY.

Principal and agent — Partnership—Evidence—Admissions—Credi-
bility of witnesses—Finding of trial Judge—Ratification—Con-
sideration—LEstoppel.

O, purchased goods from the plaintif on the eredit of a partnership,
which he represented to the plaintiff existed between himself and
the defendant, The trinl Judge (Rovreav, J.), on contradictory
evidence of the statements and conduet of the defendant after the
goods were supplied, accepted the plaintifi’s version of what took
place, and held that the admissions of the defendant established
a partnership,

On appeal, the Court in bane, while feeling bound to aceept the {rial
Judge’s view as to the credibility of the witnesses, was of opinion
that the evidence did not establish a partnership, but established
a ratifieation by the defendant.

Per euriam: A ratifieation is not a contract: it is the adoption of
a contract previously made in the name of the ratifying party and
it requires no consideration to support it. The dissenting judg-
ment of Martin, B., in Brook v. ITook' must be taken as on aceu-
rate statement of law. Secott v. The Bank of New Brunswick *
followed,

A statement by T., made after the goods were supplied, that he and
the defendant were partners, would not,—though a *holding out
to the same effect made before the goods were supplied would,—
constitute an estoppel.

[RovLEAD, J., January 31st, 1809,
[Court in bane, December Oth, 1809,

This action came on for trial before RovreAv, J., with-
out a jury, on July 9th, 1898.

M. McKenzie, for plaintiff.

C. F. Harris, for defendant.

The facts are sufficiently set out in the judgment of the
Court in bane.

'L. R. 6 Ex. 80; 40 L. J, Ex, 50, 123 8. C. R, 277.
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| January 31st, 1899. |

Rovreav, J.—This is an action for goods sold and
delivered for the sum of $185.99, to the defendants as doing
husiness in partnership as contractors under the name, style
and firm of Olsen & Tierney.

The defendant Tierney appeared and filed his defence,
denying that he ever was in partnership with the said defend-
ant Olsen, and therefore that he is no way responsible for
the payment of the goods bought by the said Olsen.

The defendant Tierney was examined on discovery and
during his examination he stated: * After supper 1 went
up to Mr. Grady's store with the intention of purchasing
some cross-cut saws for Mr. McArthur. 1 asked Mr, Grady
or his hook-keeper, but 1 think Mr., Grady himself, what
goods or supplies he sold to Olsen. Ile turned to his day-
book or ledger and showed me the bill.  As it was charged
to Olsen & Turner, 1 stated to give no goods or supplies to
any one for me without my written order. The reason 1
gave Mr, Grady these instructions was on account of what
I heard about Olsen disposing of supplics, ete. Grady
turned this account up and showed me the way it was
charged. 1 don’t remember saying anything about fthe
firm name of Olsen & Turner to which Grady had the
account charged, although T may have done so. T don’t re-
member telling Grady that Olsen & Turner was not the
proper firm name,” ete.  “T have seen the account upon )
which T am now sued with Mr. Olsen. Some of the goods
were brought up to the camp on my work.”

The plaintiff having been examined in Court, said:—
“Tierney came to my store and he said: We are going on
the road together, and if Olsen do not put up the money,

I will, and that account will be all right. e told me also:
You have not the name spelt right, it is ‘Tierney.” Tt
was when he was looking at the day-hook and over the
entry in the same. Took the name down on a piece of
paper and showed it to him. He said it was right, that
was the way to spell his name, ete. He told me it was
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right to give the goods to Olsen, as they were going to work
together.”

Mr. McGeorge, who was present during that conversa-
tion, was examined in Court and he corroborated Mr. Grady.
The part of his evidence which relates to the conversation
wiween Mr. Grady and Mr. Tierney is as follows:—* The
second entry is on the 26th of October last. Tierney came
in the evening when Ex. B. was made, and told the plain-
tiff it was not Olsen & Turner, but Olsen & Tierney. He
asked first if Olsen got some goods there; plaintiff said
ves.  He added: let me see the hill?  Plaintiff turned up
the entry, Ex. A, and showed it to him, and Mr. Tierney
<aid, “send the bill to me and you will have your money.”

According to this evidence, there is no doubt that the
defendant Tierney’s conduct led the plaintiff to infer that
Olsen had authority to use Tierney’s name, and although
he repudiates this account to-day, he cannot escape liability.
The plaintiff never sent for Tierney, nor asked him any
questions as to his business relation with Olsen. The de-
fendant Tierney volunteered all these statements, and
although there is no positive proof that he said he was a
partner of Olsen, still he left the plaintiff, as well as
Mc(ieorge, who was present, under the impression that Olsen
& Tierney were partners or contractors together on the
Crow’s Nest Pass Railway. 1In Ralph v. Harvey,? it was de-
cided that where a party is charged with a debt, as a partner
in a mining company, but is not shown to have either con-
tracted such debt personally, or represented himself to the
creditor as a partner, the fact of his having been partner may
nevertheless be shown by evidence short of strict proof that
he had executed a deed of co-partnership, or was legally inter-
ested in the mine. Admissions made by him before or after
the debt was incurred may be evidence for this purpose.
The same principle was carried out also in Martyn v. Gray.*
T must add also that the evidence is clear to me, and defen-
dant Tierney did not deny it at the time, that Olsen had

1Q.B.845:1A. & E.N.8.805:10 L. J.Q, B. 337; 41 E. C.
L. R.805. “14 C. B. N, 8. 824; 108 E&. C, L. R, 822,

Judgment.

Rouleau, J
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Judgment. authority to huy these goods in the names of Olsen & Tier-
Routean, 2. ey, and therefore that Tierney is liable.

Judgment for plaintiff with costs.

The defendant appealed : the appeal was argued July
ISth, 1899,

P MeCarthy, Q.C., and ', F. Harris, for appellant :—
Appellant was never a partner of Olsen, and therefore is
not liable. I appellant represented to plaintiff that he
was i partuer of Olsen, such representation was made after

the credit had heen given, and so would not render appel-

lant Tiable: Viee v, Lady Anson® Baird v. Plenque, Carter
v. Whaley

Olsen could not, hy stating when purchasing
the zoods that appellant was his partner, make appellant
liable, 1 appellant subsequently promised to pay, there
was no-consideration for such promise, nor was such pro-
mise inowriting pursuant to the 4th section of the Statute
of Frauds.

Janwes Muir, .., for respondent :—Olsen had author-
ity 1o purchase the goods in the name of himself and ap-
pellant and <o rvender appellant liable.  Appellant by his
own conduet led respondent to infer that Olsen had such
authority.  Appellant subsequently ratified and adopted
Olsen’s representations to plaintiff, and so rendered himself
liable: Neott v, The Bank of New Brunswick* McKenzie v.
The British Linen Company.® Fox v. Clifton.”

[ December Oth, 1899.]

The judgment of the Court (Rrciarpsox, RoULEAU,
Wervore, MeGuire. and Scorr, JJ.) was delivered by

McGuige, J.

T'his is an appeal hy W. Tierney from
the judgment of Mr. Justice Rovreav in favour of the
respondent in an action against S, Olsen and W. Tierney
for the price of goods sold and delivered to them.

TR &C A0 6L, T (0.5) K.B.24: 1 M. & R. 113: M. &
&P 19 “1F.&F. 344, "1 B & Ad, 1: 35 R. R.
LELLESE 10 PR 6 App. Cas, 82: 4 LT 4%1: 29
W. R 477 6 Bing, 776 ! . ROU%6: 4 M. & P.676: S L. T,
. 8.) €. P. 267,
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The plaintiff’s side of the case rests upon the evidence
of himself and his clerk, McGeorge, and the effect of this
evidence is that the defendant Olsen had in October, 1897,
come to the store of the plaintiff and, representing himself
o bhe a member of a firm of Olsen & Tierney, purchased
the goods for the price of which this action was brought ; that
wing to the indistinet way in which Olsen spoke plaintiff
understood him to say Olsen & Turner, and the enfry in
plaintiff’s hooks was made in that way; that in November the
defendant Tierney came to the store and enquired if Olsen
had got any goods and, heing told that he had, asked to
<ce the bill, and was shown the charge in plaintiff’s book :
that noticing the charge was made against Olsen & Tur-
nev, he told plaintiff the name was not spelled right, it
should he Olsen & Tierney, and that plaintiff wrote the
name on a piece of paper and showed it to Tierney, who
said that was the right way to spell it, and then told plain-
tiff it was right to give the goods to Olsen, as they were
soing to work together,” and to send the bill to him and
plaintiff would have his money.

The evidence of the defence consisted of the testimony
ol the defendant himself and of his son John Tierney.
Defendant positively denies that he and Olsen were ever in
partnership, or that he had ever authorized Olsen to so
represent : that the husiness relationship between them was
that of contractor and sub-contractor, as shewn hy an agree-
ment in writing whereby Olsen undertook to do certain
work for Tierney as a sub-contractor. Defendant denied
ithat he said it was right to give Olsen the goods on the
credit of Olsen & Tierney, or that he had promised to pay
the account, or had told the plaintiff that he and Olsen
were in partnership or anything to that effect, but, on the
contrary, he says he told plaintiff they were not partners.
e admitted asking what goods Olsen had got, and that
plaintiff showed him the entry in his book, and he saw the
zoods were charged to Olsen & Turner. He admits plain-
tiff may have asked him his name, and if o that he would
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have told him. As to the plaintiff’s assertion that defen-
dant had cgrreeted his mistake by saying it should be Olsen
& Tierney instead of  Olsen & Turner, defendant says,
*cannot remember il there was anything said about the
firm of Scott & Tierney; if there was T don’t remember it
at all.”  Defendant’s son John Tierney, who was present
with his father in Grady’s store on this occasion, corrobo-
rates him on one point and on this point only, namely, that
Grady asked defendant if he were a partner of Olsen and
that defendant said no.

The plaintift’s and defendant’s accounts of what took
place are so directly contrary to each other that one is
forced to reject one or other version. It is evident that
the learned trial Judge accepted the account sworn to by
plaintiff and MecGeorge, and whatever view T might take
of the evidence as it appears in the appeal hook were T try-
ing the case, thee evidence is not such as satisfies me that
the learned Judge was wrong. Tle had the important ad-
vantage of seeing and hearing the witnesses and of observ-
ing their demeanor, and was therefore in a hetter position
than T to judge as to their credibility. The case is one of
considerable doubt, but on a full consideration of the evi-
dence as it comes before us T am not prepared to disagree
with the trial Judge as to which version is more worthy of
acceptance,

I think, however, that the weight of evidence is that
there was in fact no partnership between Olsen and Tier-
ney, and this is not inconsistent with plaintifi’s story that
Tierney by his conversation in the store led him to believe
they were partners.  Accepting, however, that Tierney did
say they were partners, he was not estopped from showing
the fact to he otherwise. Tt would have heen different had
this “holding out ” as a partner occurred hefore the goods
were given to Olsen. Tt cannot be said that the credit was
given by reason of anything Tierney said in Grady’s store.
But here is a fact that Olsen, to Tierney’s knowledge, had
got goods on the credit of Olsen & Tierney, and, having
notice of this, he not only did not repudiate Olsen’s right
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to so get goods, but, on the contrary, ratified and con-
firmed his act. That is, knowing or believing that Olsen
had assumed to have Tierney’s authority to order goods on
the credit of Olsen & Tierney, he tells the plaintiff that
it was right and to send the bill to him and it will be paid.
I'he doctrine of ratification is so well settled that it is quite
unmecessary to lay it down at length. T may, however,
refer to some cases in which it is clearly set forth—for
example:  Lord Blackburn's judgment in MeKenzie v. The
British Linen Co.,* Wilson v. Tumman,’ and the judgment
of Martin, B., in Brook v. Hook,* “ which must now he taken
fo be an accurate statement of the law,” as is said by Chief
Justice Strong in Scott v, The Bank of New Brunswick.? As
observed by Martin, B., “ratification is not a contract and
requires no consideration,” t a statement which he says is
horne out hy the language of Burton, J., in Wilkinson v.
Sh:nﬂ]/_”

I think, therefore, the plaintiff was by this ratification
of Olsen’s agency placed in the same position as if Olsen
had the authority he in effect claimed to have and is en-
titled to succeed.

The appeal should be dismissed with costs,

Appeal dismissed with costs.
REPORTER :
Ford Jones, Advocate, Regina,

6 Man, & G. 236; 6 Scott (N. B.) 804:1 D. & L. 573; 12
L.J. CoPo306. "1 Jebb & Symes (Ir.) 509,

“ A ratifieation of a contract is not a contract: it is an adop-
tion of a contract previously made in the name of the ratifying
party. The contract, if a simple contract, must have been made upon
a valuable consideration: if it were not, the adoption or ratification
of it would be of no avail. * * * TIf a contract be void upon
the ground of its being of itself and in its own nature illegal and
void, no ratification of it by the party in whose name it was made
will render it a valid contract; but if a contract be void upon the
ground that the party who made it in the name of another had no
authority to make it, this is the very thing which the ratification
cures, and to which the maxim applies that ‘ omnis ratihabitio retro-
trahitur et mandato mquiparatur, No words can be more expres-
sive—the ratification is dragged back as it were and made equal or
equivalent to a prior command. A ratifieation is not a contract
and requires no consideration.”
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FERRITORTES LAW REPORTS.

IN RE BANFF ELECTION—BRETT v. SIFTON (No. 1).

Territorial election—Court of revision—Judge in appeal—Jurisdic-
tion—Voter's qualification — Territories Election Ordinance —
Residence—Controverted Elections Ordinance,

In the ease of an cleetion under the Territories Eleetion Ordinance,s
a Judge sitting in oappeal from the court of revision is limited

in the exercise of his jurisdietion to the same extent as the court
of revision,

The jurisdietion of the court of revision is limited to enquiring
whether any of the formal statements, subseription to which the
Ordinance provides may be required from a person tendering a
vote, is * false in whole or in part;” if false in whole or in part,
the vote is to be disallowed ; if altogether true, the vote is to be
allowed,

New polls were held in two polling divisions ;: votes were ehallenged
on the following grounds: (a) voter was deputy returning officer
in another polling division on the day of the general eleetion,
(h) voter was resident in another polling division on the day of
the general eleetion and entitled to vote there, and (e) voter was
absent from electoral distriet on « of general eleetion; and in
each case the voter could not possibly have voted on that day at
cither of the two polling divisions in question; the court of re-
vision disallowed these votes: the Judge in appeal held that he
had no jurisdietion sitting in appeal (but only in proecedings
under  the Controverted Eleetions Ordinance) to consider the
validity of these votes, though he doubted their validity,

‘Residenee ™ means o man's habitual physieal presence in a place

or country which may or may not be his home; the word * habit-

wal ™ does not mean presence in a place for either a long or short
time, but the presence there for the greater part of that period.

|Rovreav, J., February 16th, 1899,

An election under The Territories Election Ordinance
was held in the Banff electoral district on the 4th November,
1808,

v The Territories Eleetion Ordinance under whieh llu- ]u'm‘l-ml-
ings in this ease took place is Ordinanee No, 11 of 1807, : this
was consolidated as €, O, 1808, ¢, 3: the latter (lrdinnnt‘n lmﬂ been
amended in several respeets by chapter 3 of 1809, Of the several
sections of the Ordinanee of 1897 cited, sections 39, 39 (a), 50, 67,
01, ses0 2,0 106, 109, 111, correspond exactly with the seetions of
the same number in the €, O, 1808, ¢, 3, except that forms J1,

J2, and J3, are now K No. 1, K No. 2, and K No, 3; sub-sections
lm and 111 are repealed by Ordinance 1899, e, 3, s 27; sec-
tion 9T is amended by Ordinance 1899, c. 3, s, 24, by the insertion
of “with costs ™ after the word * reverse,”
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On the hearving of an application for a recount, Rov-
LEAU, JJ., ordered new polls to be held in the polling divisions
of Laggan and North Canmore, pursuant to section 106.

New polls were accordingly held on the 14th February,
1899, in these two polling divisions.

According to the Ordinance, when a voter is challenged,
he may be required to sign certain forms of statements.
Iither of the candidates may then serve the voter with a
notice to appear hefore the court of revision, whose duty it
is to enquire whether the statement signed by the voter is
true or not; if true, the vote is to be allowed; if not true
in every particular, the vote is to be disallowed.

By section 39 (2), “except as hereinafter provided, an
clector may only vote at the polling place of the polling
division in which he is a resident at the time of voting.”

By section 50, “ Any deputy returning officer  * *
agent, or scrutineer, who is a resident in a polling division

other than the one in which he is stationed on the polling

day, shall be permitted to vote at the polling station a
which he is so stationed * * * after signing statement
J 3 in the schedule, ete. Statement J 3 is as follows :—

“1, A. B. hereby state that T am a male British sub-
jeet * % % of the full age of twenty-one years; that 1
have resided in the North-West Territories for at least the
twelve months, and in this electoral district for at least the
three months, immediately preceding the present time, and
that T am now residing in polling division No. of this
clectoral district; that T have not voted at this election,
cither at this or at any other polling place;: * * * and
that T am acting at deputy returning officer (or as seruti-
neer for * * * ) at this polling station.”

By section 111 all the provisions of the Ordinance
relating to the election proceedings “ shall, mutatis mutandis,
and in =0 far as they are applicable, apply to a vote held in
any polling division under the provision of section 109
hereof, 1i.e., to a new poll when ordered by the Judge on a
recount.

111
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At Laggan polling division scrutineers who were resi-
dent in other polling divisions, acting for the candidate Dr.
Brett, voted: and their votes were challenged before the
court of revision hy the candidate Mr. Sifton:

Lang’s case:—On the ground that he had been deputy
returning officer in another polling division, on the 4th
November, 1898, and could not possibly have voted in Lag-
gan on that day;

Kirkendale's case:—On the ground that on the 4th No-
vember, 1898, he was resident and entitled to vote in another
polling division, and could not possibly have voted at

Laggan ;

Pucock’s case:—On the ground that he was absent from
the electoral district on the 4th November, 1898, and could
not possibly have voted at Laggan.

The court of revision disallowed all these votes, and
Dr. Brett appealed.

The appeal was heard by RovLeav, J., sitting in appeal
from the court of revision under The Territories Election
Ordinance, on the 6th February, 1899.

C. ¢, McCaul, Q.C., for the applicant. By section 67,
the inquiry before the court of revision is limited to whether
the statement made by the voter is true or false. The court
exceeded its powers in determining that section 50 did not
apply in its integrity to the mew poll, under section 111.
The judge in appeal has only the same powers as the court
of revision.

A. L. Sifton, one of the candidates, in person, contra.
Section 111 only applies mutatis mutandis. As new polls
were being held simultaneously in North Canmore and Lag-
gan, section 50 only applies to those two polling divisions,
i.e.. a resident of North Canmore might vote as scrutineer
at Laggan. and vice versa: but not a resident of any other
polling division not re-opened. The court of revision is to
inquire into the “rightfulness * of the vote,
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| February 16Gth, 1899.) Judgment
Rouleau, J
Rovreav, J.—Appeals are submitted to me from the

court of revision resulting from the votes cast on the 14th
January last in the two polling divisions, No. 1, Laggan,
and No. 4, North Canmore, opened after the election of

November last, because the conduct of the polls in said poll-

ing divisions had not been in accordance with the provisions
of the Elections Ordinance,

Before referring to each appeal in particular, I shall
decide certain questions of law which have been submitted
to me during the hearing of the appeals.

The first and most important question to consider is
the scope of these appeals.

The scope of these appeals is determined by section 91,
g5 1 and 2 of the Territories Elections Ordinance. Sec-
tion 91, s.-s. 1, reads: The Judge shall hear such evidence
as shall be adduced, and may affirm or reverse the decision
of the court of revision, or of the returning officer, as the case
may be, with respect to any such vote, and shall render such
judgment with respect to the validity of such vote as such
court or returning officer ought to have rendered.

Sub-section 2 gives the powers of the Judge in these
words, “The Judge sitting in appeal shall be deemed a
Court, and shall have and exercise all the powers and au-
thorities by this Ordinance conferred upon the court of
revision.”

F AT A R R

el

It seems to me that this language is simple and clear;
my powers are the same as those conferred by law upon the
court of revision,

Section 6% determines the question which can be in-
quired into by the said Court in the following words: “ The
question to be determined at any inquiry by the court of
revision hereby constituted shall be whether any statement
made on polling day under the provisions of this Ordinance
by the voter whose vote is the subject of the inquiry, is false,
in whole or in part, and if false in part, in what respect
it is so false.” Sub-section 2 goes on to say that what will
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be the judgment of the court according to the proof given:
It s proved to the satisfaction of the court that any
voter whose vote is the subject of inquiry has made any
such statement which is false, in whole or in part, the vote
of such voter shall he disallowed; but if it is proved to the
satisfaction of such court that every such statement so made
hy such voter is altogether true, such vote shall be allowed.”
Therefore my inquiry in these appeals shall be confined
to the veracity of the statements signed by the voters, when
their votes were objected to, and not to the validity or
invalidity of their votes under any other statement which
they might have signed. It is not a matter of fancy: it is
a matter of jurisdiction. It was contended during the argu-
ment that 1 had jurisdiction to inquire into the validity of
the votes of a number of serutineers who were not residents
in cither of the polling divisions where the polls were held,
[ am sorry to say that, at this stage of the proceedings, 1
have not. T must take the statement of record, and no
other. 1 the deputy returning officers had the voters sign
the wrong statement, T cannot remedy it in the course of
these appeals. There is no doubt in my mind that ther