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MEMORANDUM.

The IIoNoniAnu. Mb. Justice Rovleav having died 
nn the 25th August. 1901, James Emile Pierre Prexder- 
111 st, Esquire, St. Boniface, Manitoba, County Court 
Judge, was appointed to fdl the vacancy on the 18th 
February, 1902.

The North-West Territories Act, R. S. C. c. 50, s. 12. 
having been amended by 05-04 Vic. c. 44, so as to provide 
for the appointment of a Chief Justice, The Honourable 
Thomas Horace McGuire was appointed to that office 
on the 18th February, 1902.
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(Vol. IV. Terr. L. R.)

flcngc v. Wackier, p. 131, after • Dart on Vendors and Pur
chasers ” add “ Oth Kd., p. 825.”

(Irindlc v. (Jillman, p. 182, for “in” in tile third line from the 
bottom, substitute “not the.”

Mnrcn v. Pierce, p. 11)2, for “ Court ” in the thirteenth line from 
the top, substitute “count”: p. 103, for “conditions” in the tenth 
line from the top, substitute “condition”; p. 103, for “ the report” 
in the eighth line from the bottom, substitute “ that report”; p. 
101, for “ (\ O. ” in the seventh line from the top, substitute ** R. 
(). (1888)”; p. 104. for “fact” in the twenty-third line from the top, 
substitute “facts”; place a comma and the word “that” after 
“ small ” in the same line ; and substitute a comma for the period 
after the word “ surety ” in the twenty-sixth line.

Smith v. McKay, p. 212, strike out “of” between “ Examina
tion ” and “all” in the twenty-sixth line from the top.

Boardman v. Handley, p. 278. for “argument” in the twenty- 
fourth line from the top, substitute “agreement.”

The Queen v. Caddcn, p. 308, and The Queen v. Pacha!, p. 310. 
Strike out the name of Wetmore, J., as having taken part in the 
judgment of the Court.

Commercial Bank v. Fchrcnhach, p. 338. for “out side” in the 
twenty-third line from the top, substitute “decided.”

ltosc v. Winter*, p. 354, for “ with ” in line twenty-three from 
the top, substitute “ without.”

Curry v. It rot man, p. 370, strike out “ not ” at the end of the 
sixth line from the bottom.

Flannaghan v. H cal y, p. 301, for “discussed” in the last line of 
the head note substitute “ dismissed.”

Conrad v. Athcrta Mining Co., p. 410. reverse reference Nos. 41 
and 42.
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in RK McCarthy.
McCarthy v. walker (No. 2).

Taxation of advocate's bill—Leave to sign judgment—Clerk's cer
tificate—Review of taxation—Time jor Review.

Where a client has obtained an order in the usual form for the 
taxation of an advocate’s hi 1 of cotts upon which he has been 
sued, and for a stay of the action pending the taxation, although 
he has made no submission to pay the amount found due, the 
advocate after the taxation is ended and the clerk’s certificate 
sinned, is entitled to an order giving him leave to sign judg
ment against the client for the amount found due.

The certificate of the clerk is final and conclusive as to the a- 
mount due to the advocate unless an application be made for a 
review of the taxation under s. 529 of the Judicature Ordinance, 
1S93 (f ). That section applies to taxations between solicitor and 
client as well as between party and party. There is no necessity 
for an application on behalf of the advocate to confirm the cer
tificate of the clerk as a report.

The clerk’s certificate is not a report and need not first be set 
aside before the application for a review, and the intention of 
section 529 is that a review thereunder should be had after the 
clerk’s certificate has been signed.

Since the repeal of s.-s. 7 of s. 491 of the Judicature Ordinance, 
1893, there is no provision in our rules as to the time within

t Ord. No. 6, 1893, now R. 628 Jud. Ord. C. 0. 1898, c. 21.
VOL. IV. T. L. RKPTS. 1.
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which a review of taxation can be made, and therefore the pro
visions of English Order 65, Rule 27 (41), so far as they relate 
to the time within which an application to a Judge for a re
view shall be made, are now in force in the Territories by vir
tue of s. 556 of the Judicature Ordinance, 1893.$

Where the time for review has expired, the Judge has power un
der section 555,S in a proper case to extend the time for making 
the application for review.

[Scott, J.. January 7th, February Sth, 1889.

The facts will be found sufficiently set forth in the 
judgment ; and more fully in the same case as reported in 
Vol. iii. of these Reports.

P. McCarthy, Q.C., the advoeate in person.

It. II. Bennett, for the client.

[January 1th, 1899.]

Scott, J.—This is an application by Peter Met’arthy 
for an order for judgment against Elizabeth R. Walker for 
$185.80, being the amount found due by her to the firm 
of McCarthy & Bangs by the certificate of the clerk, and 
also for an order that the costs of the action brought by 
said McCarthy against said Walker be also taxed, and the 
moneys now standing to the credit of this matter be paid 
out to said McCarthy, and that in case the amount now in 
Court be insufficient to satisfy the amount of said judgment 
and costs, he be at liberty to issue execution against said 
Walker for the amount remaining unsatisfied.

On 21st April. 1898, said McCarthy, claiming as a* 
member of firms of McCarthy & Harvey and McCarthy & 
Bangs, and as assignee of the other members thereof, com
menced an action in this Court against said Walker to re
cover certain sums claimed to be due by her to said firms 
for services rendered as her advocates, the amounts claimed 
being $87.95 to the firm of McCarthy & Harvey, with inter
est thereon from 1st September, 1895, and $108.29 to the 
firm of McCarthy & Bangs, with interest thereon from 6th 
January. 1898.

f See now Jud. Ord. C. 0. 1898, c. 21, s. 21.
§ Now It. 548, Jud. Ord. C. O. 1898, c. 21.
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On 21st July, 1898, upon the application of said Walker, 
I made an order that,upon her bringing into Court the sum 
of $190.84. the bills of costs of said firms, for the recovery 
of which said action was brought, be referred to the clerk 
for taxation, and that he should tux the costs of the refer
ence and certify what should be found due to or from either 
party in respect of such bills of costs and costs of refer
ence. The order further provided that said McCarthy 
should not. pending the reference, further prosecute the 
said action, and that upon payment of what might be found 
due to him in the said action together with the costs thereof, 
all further proceedings therein should be stayed, but it did 
not contain any submission on the part of the said Walker 
to pay the amount which upon the taxation should appear 
to be due by her.

• In 22nd September, 1898, upon the application of said 
McCarthy, 1 ordered that so much of my order of 21st July 
as related to the bills of costs of the firm of McCarthy & 
Harvey and to the stay of proceedings upon said bills 
should be set aside and vacated. The action was then pro
ceeded with in respect of those bills. The defendant by 
way of defence brought into Court in the action $50.00 of 
the moneys paid in by her under the order of 21st July,and 
claimed that it was sufficient to satisfy that portion of the 
plaintiff's claim, and the plaintiff by his reply accepted it 
in satisfaction thereof.

On 18th October, 1898, upon the application of said 
McCarthy, 1 ordered that he should be at liberty to amend 
the bills of costs heretofore delivered by the firm of McCar
thy & Bangs to said Walker, by adding thereto items 
amounting in all to $97.22. and directed that the costs of 
the application should lie costs to said Walker in any event. 
No order was obtained for the amendment of the statement 
of claim in the action.

On 9th December, 1898. the clerk by his allocatur 
certified that he had taxed the bills of costs of McCarthy & 
Bangs under the order of 21st July, and that there was

Judgment. 

Scott. J.
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judgment. then due to them, after giving credi* for certain sums re- 
scott.j. eeived b\ them, the sum of #185.86, the amount being made

up as follows:—
Amount due them in respect of the 

bills of costa, for which the action was
brought......................................................$ 81 34

Amount due them in respect of the items 
added under order of 18th October.. 86 12 

Costs of reference..................................... 18 40

185 86
Upon the hearing of the present application it was con

tended on behalf of said Walker that it is one in the nature 
of an application to confirm the report of the clerk upon 
the taxation, and that upon such an application it is open 
to her to review the taxation and to object to certain items 
which arc claimed by her to have been improperly allowed 
by the clerk.

I cannot uphold this contention. In my opinion section 
529 of the Judicature Ordinance applies to taxations bo- 
tween advocate and client as well as to those between party 
and party, and its effect is that the taxation by the clerk 
is final and conclusive unless an application be made under 
it for review.

In the absence of any such application, said McCarthy 
is entitled to an order against said Walker for the payment 
of $185.86, with costs of said action to be taxed on the 
lower scale, and the costs of this application to be taxed on 
the higher scale, less the costs which said Walker may be 
entitled to under the order of the 18th October, 1898, 
to be taxed on the higher scale, and also those under an or
der made by me in said action on 31st October, 1898, set
ting aside a judgment therein which had been irregularly 
entered by said McCarthy, to be taxed on the scale on which 
the action was brought, and such other costs as said Walker 
may be entitled to set off to be taxed on the last mentioned 
scale. He is also entitled to an order for the payment out 
to him of the moneys now in Court, which were paid in by
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said Walker under the order of the 21st July, 1898, or so 
much thereof as may be sufficient to satisfy the amount 
to which he may be found entitled, and if said moneys are 
insufficient for that purpose, that he may be at liberty to 
issue execution against Walker for the amount remaining 
unsatisfied.

It appears, however, that on 30th November, 1898, said 
Walker gave said McCarthy notice that she w-as dissatisfied 
with the allowance by the clerk upon the taxation of certain 
specified items in the bills of costs taxed, and that, upon 
the application by him to confirm the report of the clerk 
upon the taxation she would object to such items, upon 
certain grounds specified in the notice, and would ask that 
same be allowed by the Judge before whom the motion for 
the confirmation of the report should be made.

I think it is evident from this notice that said Walker 
intended to obtain a review' of the taxation, but I have al
ready expressed the view that she did not take the proper 
course to obtain it. The omission to take the proper course 
may have resulted from some misconception of I lie effect 
of section 529. If she is still desirous of obtaining the 
review, I think he should be permitted to obtain it, pro
vided that I have the power under section 555 of the Judi
cature Ordinance, to enlarge the time for applying for it, 
and that she make out a proper ease for the exercise of that 
discretion. She may, therefore, apply to me within six 
days upon notice under section 529 for a review of the tax
ation. I'pon that application if made, I will consider the 
question of my power to grant the extension of time for the 
review as well as the question of the propriety of granting 
it under the circumstances.

Unless such application be made within six days the 
order will go to said McCarthy in the terms I have already 
stated that he would be entitled to in the absence of an 
application for review. If the application for review be 
made within six days this application will stand until that 
application is disposed of.

Judgment. 
Scott, J.
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After llii' delivery of the above judgment, the client, 
Elizabeth li. Walker, pursuant to the leave granted, ap
plied for leave to review the taxation.

It. It. Il< limit, for the client.
/*. McCarthy, the advocate, in person.

18III February, 1899. J

Scott, .1,—This is an application by Elizabeth R. 
Walker, pursuant to leave granted by me in my judgment 
herein delivered on 7th January. 18119, for leave to review 
notwithstanding that the time for applying for such review 
had expired.

On the hearing of the application it was objected on 
behalf of the above named advocates that 1 had no power to 
entertain the application, the grounds of the objection be
ing as follows:—

I. That this is not an appeal against the clerk's report 
on the reference, but merely an application to review his 
taxation, and that his report must first be got rid of

"J. That I have no power under section 555 of the Judi
cature Ordinance, to extend the time for the application 
for review, inasmuch as, since the repeal of sub-section 7 of 
section 4!H. there is no time limited within which such an 
application must be made, and section r>5!> only applies to 
cases where a definite time is fixed within which a certain 
act must he done.

I reserved judgment upon these objections and gave 
the counsel for the parties leave to put in authorities bear
ing upon the questions. Counsel for the advocate handed 
in a memo., and therein raised the following further ground 
of objection:

3. That the revision of taxation should have been ap
plied for before the certificate of the clerk was signed, and 
that not having so applied the client is precluded from 
obtaining it.

I have already expressed the opinion that section 529 is 
applicable to taxations between advocate and client as well
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:> lu those between party and party. In t’ordery on Soli- 
cilors. at pp. 279-80, the corresponding provisions in Eng- 
land are shown to lie applicable there to taxations between 
solicitor and client under provisions similar to those con- 
lained in Ordinance No. 9 of 1895.|| It is therefore appli
cable under the order for taxation made in this matter. 
The clerk's report in this matter is simply a certificate of 
lie taxation by him. It is so treated by the advocate in 
the summons issued by him on his application for leave to 
issue execution for the amount taxed to him. and section 
It of Ordinance No. 9 of 1895, contemplates that it shall be 
nothing more unless perhaps in eases where other matters 
should be specially referred, which is not the ease here. I 
therefore think that it is unnecessary that the clerk's re
port on the taxation should be done away with before a 
dissatisfied party is entitled to a review under section 529.

If the clerk's certificate is to lie treated as something 
more than a mere certificate upon taxation, viz., as a report 
upon a reference which cannot be dealt with under section 
529, then how is it to be set aside or varied as section 34 of 
Ordinance No. 9 of 1895 provides that it may be? There 
is no provision in that Ordinance for an appeal from it. or 
as to how or when an application to set aside or vary it 
should be made. It appears to me that in that ease the pro
cedure in civil eases would have to be resorted to, and the 
only provision applicable would be English Order 3(i. Rule 
55. In this view, the client by her notice of 30th November. 
1898. appeare to have taken the proper course to apply foi
lin' variation of the report in so far as it was objectionable 
In her.

Then, as to the second and third grounds, section 529 
appears to have been framed with the object of doing away 
with the necessity for the preliminary review by the clerk 
prescribed by English Order 65. Rule 27 (39), and with 
that object alone. That rule provides that the application 
for a review by the taxing officer must be made before the

.luilgineut. 
8vott, J.

“The Legal Profession Ordinance,” See now C. O. 1898, c. 51.
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judgment, certificate or allocatur is signed, while Rule 27 (41) pro- 
Scott, j. vides that the application to a Judge in Chambers for a re

view shall be made within four days from the date of the 
certificate or allocatur, or such other time as the Court or a 
Judge or taxing officer at the time he signs the certificate or 
allocatur, may allow, section 529 makes no provision as to 
the time within which an application under it must be 
made, the reason for the omission apparently being that 
sub-section 7 of section 491, which was first passed in or 
before 1888 (see R.O. (1888) c. 58, s. 423, s.-s. 7), had al
ready made such provision. This latter sub-section has. 
however, been repealed by Ordinance No. 6 of 1897. Up to 
the time of its repeal an application for review under sec
tion 529 might have been made at any time within fifteen 
days from taxation. I think the words “from taxation’’ 
must he taken to mean “from the close of the taxation,” 
and 1 also think that a taxation cannot be said to be closed 
un1 il the certificate or allocatur is signed. If it were held 
otherwise then it would necessarily follow that the clerk 
after taxing all the items of the bill and arriving at the re
sult of the taxation would have had to await a period of 
fifteen days before stating that result in the form of a cer
tificate. 1 think this effect was never intended. I am there
fore of the opinion that when section 529 was enacted it 
was intended that a review under it should be had after the 
certificate or allocatur was signed, and that reading it in 
conjunction with sub-section 7 of section 491. it should be 
so construed.

The repeal of the latter suh-section does not affect 
that construction, but it remains to be considered what 
effect such repeal has to the time within which an appli
cation for review must now be made, Holding the view I 
have already stated, viz., that the only apparent object of 
section 529 is to do away with the preliminary review by 
the clerk leaving only the review by a Judge. I am of the 
opinion that the provisions of Order 65, Rule 27 (41), so 
far as they relate to the time within which an application 
to a Judge for a review shall be made are now in force here 
by virtue of section 556 of the Judicature Ordinance.
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1 am also of opinion that I have the power if not under 
that rule, then under section 555, to extend the time for 
making the application for review, and as I am satisfied 
that the omission to make the application within the proper 
ti....resulted from the uncertainty as to the proper proced
ure to he adopted, I will allow the review to proceed with 
respect to the items and objections stated in the client’s 
notice of .‘10th November, 1898.
Hi-: porter:

’has. A. Stuart, Advocate, Calgary.

in re McCarthy.

McCarthy v. walker (No. 3.)

Advocate's bill—Review of taxation—Two actions by the same 
plaintiff in different rights — Consolidation —Proceedings 
taken without instructions—Retainer—Commission.

English Marginal Rule 192 provides that claims by or against an 
executor or administrator as such, may be joined with claims by 
or against him personally, provided the last mentioned claims 
are alleged to arise with reference to the estate in respect of 
which the plaintiff or defendant sues or is sued as executor or 
administrator.

Where separate proceedings were taken by plaintiff’s advocate 
upon two mortgages, one made to the plaintiff in her personal 
capacity, and the other made to a deceased person, of whose 
will the plaintiff was executrix, and the plaintiff, on taxation at 
her instance of the advocate’s bill of costs, failed to show that 
the claim upon the first mentioned mortgage rose with reference 
to the deceased’s estate, the advocate was held entitled to charge 
his client, the plaintiff, with separate bills of costs in respect 
of each of the separate proceedings.

Where proceedings for the sale of property in question in mort
gage actions were postponed from time to time upon the soli
citation of the mortgagor, and without instructions or consent 
of the plaintiff, the mortgagee, for the purpose of enabling the 
mortgagor to raise the necessary money to pay off the mortgage 
debt, and where these successive postponements resulted in se-

curing for the mortgagee a larger sum than could have been rea
lized by a forced sale, and the mortgagee accepted the benefit 
thus secured for her, she was held liable to pay to her advocate 
the costs and expenses incurred in connection with the various 
postponements.

Judgment. 
Scott, J.
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Where the order for taxation on an advocate’s bill of costs, ob
tained at the instance of the client, did not reserve to the client 
the right to dispute retainer.

Held, that the retainer must be taken to be admitted; and where 
in such a case the advocate had stated in writing that he did 
not intend to charge anything for certain proceedings taken 
without special instructions, but it appeared that the statement 
was made without consideration, the advocate was allowed his 
costs of such proceedings.

Upon the taxation of an advocate’s bills of costs no counsel fee 
snould be allowed in respect to an application made by a clerk 
of the advocate, and evidence should be given on the taxation 
that the application for which a counsel fee is asked were in 
fact made by an advocate.

An application to postpone a sale is a common application for 
which $2.00 only should be allowed.

Upon the taxation of his bill, the advocate will not be allowed a 
lump sum as commission upon a collection made for his client 
unless such evidence is produced before the taxing officer as 
will enable him to ascertain that the commission represents rea
sonable and proper charges for services actually rendered.

[Scott, J., January 27Ih, 1899.

This was a teview at the instance of the client of a 
taxation of an advocate's bill of costs under an order ob
tained on the client’s application.

It. It. Bennett, for the client.

I*. McCarthy, Q.(\. the advocate, in person.

|27//f February, 1899.J

Scott, J.—This is a review at the instance of Eliza
beth R. Walker, the client, of the taxation by the clerk of 
the bills of costs in this matter.

The notice of application for review specifies a large 
number of items which are objected to, the grounds of ob
jection being stated as follows :

1. That the amounts allowed are excessive and not 
authorized by the tariff of fees of this Court.

2. That the proceedings being taken upon mortgages 
given by the same mortgagor and by process of law be
come vested in the same person, the foreclosure actions 
should have been consolidated.

3. That the postponement of the sales in the said ac-
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tiuii. having I icon ut the request of the mortgagor, and 
without the instructions of the mortgagee, the costs thereof 
should not be chargeable against the mortgagee.

4. That the bill of costs, fees and disbursements in re 
Walker v. Smith, was discharged by the said Veter Mc- 
i nihy. it so appearing from a letter of the said McCarthy 
mill that the same was incurred without authority.

I find it convenient to reserve consideration of the first 
ground of objection until after I have disposed of the others.

As to the second ground :
i 'ertain of the bills of costs are for services rendered in 

Inking proceedings under the Land Titles Act fm the sale 
hi foreclosure of the lands comprised in two mortgages 
upon different parcels of land, one of which mortgages was 
made to Mrs. Walker and the other to her deceased hus- 
liand. the latter mortgage being then held by her as execu
trix of his will. A separate application under the Act was 
made in respect of each mortgage, and the proceedings un
der each were carried on separately.

It was contended on behalf of Mrs. Walker that only 
one proceeding should have been commenced and carried 
hi in respect of both mortgages, and that even if separate 
proceedings had been commenced, they should have been 
''oiisolidated. English marginal rule 192 was referred to as 
showing that one proceeding in respect of both might have 
been taken, and Martin v. Martin,' was cited to show that 
in order to consolidate could have been obtained upon Mrs. 
Walker’s application.

Apart from any question as to whether the procedure 
under the Judicature Ordinance is applicable to the pro- 

filings in question, 1 am of opinion that the advocates 
were right in commencing and carrying on a separate pro
filing in respect of each mortgage, and that an order to 

'■ msolidate them should not have been granted. Mrs. Walk
er suing or proceeding in her own right, and Mrs. Walker 

ling or proceeding as executrix of her deceased husband,

Judgment. 
Bcott, J.

■0897) 1 Q. B. 429: 66 L. J. Q. B. 241; 76 L.T. 44; 46 W.R. 263.
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Judgment. and different peinons in the eye of the law. Here then is 
the case of different mortgagees proceeding under different 
mortgages for the sale or foreclosure of different parcels 
of land ; the only connecting link between them being the 
fact that the two mortgages were made by the same person. 
I think it could not be reasonably contended that in all 
cases where that is the only connecting link both mortgages 
should proceed jointly, or that, if separate proceedings 
should be commenced even by the same advocate, they 
should be consolidated. Marginal rule 192, provides only 
that in civil actions claims by an executor as such may be 
joined with claims by him personally in cases where the 
latter is alleged to arise in respect of the estate of which he 
is executor. Here the claim of Mrs. Walker under her mort
gage is not shown to have even the remotest connection with 
the estate of her deceased husband, and where this connec
tion does not exist that the rule affords a strong indication of 
intention that they should not be carried on together, and 
therefore that they should not be consolidated. I cannot 
find any authority which goes the length of holding that in 
civil cases under like circumstances, an order for consoli
dation should be made or any principle laid down which is 
wide enough to support such an order. It is true that Mr. 
McCarthy in his examination stated that in prior proceed
ings taken upon these mortgages, an order for consolidation 
was made, but he now claims that he was in error in making 
this statement, and 1 am inclined to think that he was In 
error, hut in any event I think 1 should only consider wheth
er such an order should be made, and not whether one was 
made under similar circumstances in other proceedings.

As to the third ground, the proceedings under the 
mortgages were instituted under general instructions from 
Mrs. Walker for the purpose of collecting the amounts due 
upon them. After the properties were advertised for sale, 
the sales were postponed from time to time upon the soli
citation of the mortgagor. Mrs. Walker was not consulted 
as to these postponements, nor docs she appear to have 
assented to them. The object of the postponements appears 
from the evidence of Mr. McCarthy. He states that he
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thinks they were in the interest of the mortgagees ; that 
through one of them his firm received $400, which he 
thinks they would not have otherwise received; that, as to 
the second postponement, it was made on the terms that 
if I lie mortgagor could not make a further payment and 
could not get further time from Mrs. Walker, he would give 
a transfer in order to save further costs, and that, not being 
able to do either, he gave a transfer; that if he had pro
ceeded promptly to foreclose, he does not believe that Mrs. 
Walker would have got the $300, or a sum of $1,200 re
ceived by McCarthy & Harvey in 1894 ; that he acted as he 
thought best in her general interest ; that as a result of not 
proceeding strictly according to time, he succeeded in get- 
ling $1,600 from the mortgagor; that the mortgagor had 
always expressed a strong desire to prevent foreclosure, and 
he (McCarthy) had made up his mind that the property 
was not worth the mortgage, and he was therefore anxious 
to get all the money he could, and hence granted the asked 
for postponements which he believes were in the interest of 
his client, and that he believes the property would not sell 
for half the balance still due on the mortgages even after 
collecting the $1.600.

From the statements of account tiled, it appears that 
the only sums received from the mortgagor were a sum of 
*1,200 received by McCarthy & llarvey on the 18th April, 
1894. before the proceedings for foreclosure were instituted, 
and a sum of $400 received by McCarthy & Bangs on 20th 
Hecember, 1895, after the first postponement of the sale. It 
thus appears that the payment of the $1,200 was not the 
result of the postponement of the sale, although it may 
have been, as Mr. McCarthy states, the result of not pro
ceeding promptly to foreclose. I must find upon the evi
dence. however, that the payment of the $400 was the re
sult of the first postponement, and that the giving of the 
transfer by the mortgagor was the result of the several post
ponements that were made, and that by reason of this trans
fer the expenses of carrying on the proceedings to sale and 
foreclosure were avoided.

Judgment. 

Scott, J.
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Were il nut for the fact that Mr*. Walker received a 
substantial benefit from these postponements and one which 
the evidence shows she would not otherwise have received,
I think that 1 would be obliged to hold that as she was not 
consulted with respect to them, and did not assent to them, 
she would not be liable for the costs occasioned by them. I 
think, however, that where she has received and accepted 
that benefit she should pay the costs and expenses incurred 
in obtaining it. In r< Smll,- so far as I can gather from 
the note of it in Morgan & Wurtzberg on Costs, at p. 502, 
appears to support this view. In that ease the solicitor had 
a retainer to act generally for a company and also a specific 
retainer to conduct a chancery suit on its behalf. Being 
employed by another client to go to America he collected 
information on behalf id' that company and in furtherance 
of their suit, but without special instructions. On his re
turn to England he reported to the company what he had 
done, and they made use of the information he had obtain
ed. The Court of Appeal held that under the special cir
cumstances id' the ease he was entitled to charge the com
pany for his professional services in America.

For these reasons 1 am of opinion that the costs and 
expenses allowed in respect id' the several postponements 
should stand.

As to the fourth ground : on the 22nd November, 1X97, 
Mr. McCarthy wrote Mrs. Walker with respect to these costs 
as follows : —

"We issued a writ against Smith at one time hoping 
that we would be able to make something on the judgment, 
but we never went on after serving him as we did not see 
much prospect id' making the money just then. We took 
these proceedings without instructions from you except gen
eral instructions we had, and therefore w ill not charge you 
anything for what was done in that matter unless you wish 
to go on and sign judgment, in which case the costs will be 
about $20.00; we would make them $20.00. although I see 
by making up the hill that they would amount to $32.00.

-5 Ch. D. 815: 36 L. T. 634: 25 W. R. 736.
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\\. think it would be wise on your part to have judgment 
sinned. This, however, is for you to decide. We shall not 
,|i. anything further without your instructions, nor shall 
we charge anything for the work done in that matter with- 
mit instructions.”

No further instructions appear to have been given by 
Mrs. Walker, hut Mr. McCarthy now contends that the pro
mise contained in this letter not to charge these costs was 
made without any consideration, and is therefore not bind
ing upon him, and that as the order for taxation did not re
serve to Mrs. Walker the right to dispute the retainer to 
bring the action, the retainer must lie taken to be admitted, 
and that he is therefore entitled to recover them.

It may appear unreasonable, that in the face of his un
conditional promise not to charge these costs, he should 
now seek to charge them, but as he has chosen to rely upon 
Ins strict legal right with respect to them, I must hold 
that he is legally entitled to them.

As to the first ground (after referring to several items 
in which a counsel fee has been charged on various appli
cations to postpone the sale), I cannot find that there was 
any evidence before the clerk as to whether any of the ap
plications, in respect of which these fees are charged, were 
made by an advocate. It is shown that Mr. Bangs, an ad
vocate. made two applications in respect of these proceed
ings. but I cannot find that any fees are charged in respect 
i t them. In my experience 1 have never known a counsel 
tic to be allowed in respect of an application made by a 
derk of the advocate or solicitor, and in my opinion such 
no allowance is improper.

As I am aware that applications such as these are often 
made by the elirks of the advocates conducting the proceed
ings I refer the bills to the clerk with a direction to dis
allow all counsel fees charged in respect of applications 
which are not shewn to his satisfaction to have been made 
by an advocate. The advocates are to be permitted to ad
duce further evidence as to this.

Judgment. 

Scott, J.
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As to the amount of the counsel fees I am of opinion 
that not mow than $2.00 should be allowed in respect to 
the applications to postpone the sales, as they arc common 
applications.

Item:—Commission on collection, 10 per cent, on first 
$200, and f> per cent, on balance, $33.05.

The evidence as to this item is as follows:—Mr. Bangs, 
as 1o the $400 collected from the mortgagor, says:—“That 
previous to the receipt of said $400, the said firm of Mc
Carthy & Bangs had numerous conferences with and atten
dances on the said James Walker. Some of these attend
ances were to try and persuade him to make payments, and 
others were when he would come to the office of said Mc
Carthy & Bangs making propositions for payment»—trying 
to get time on postponement of proceedings then going on; 
that the firm had a great amount of trouble with said Walk
er in trying to get and obtaining the payment of said $400. 
paid by him which they have not charged in their itemized 
bill of proceedings for foreclosure, and for which they have 
charged a commission as shown by their account rendered.

Mr. McCarthy corroborates these statements and also 
states that his firm received two sums of about $50, which 
came from a chattel mortgage which had been given by one 
Brown to Mrs. Walker, which collection was made by reason 
of numerous letters written by him and his firm to said 
Brown, and also by letters written to and received from the 
firm of Beck & Emery, advocates of Edmonton, who were 
employed by McCarthy and Bangs to make said collection, 
lie also states that the firm of McCarthy & Bangs received 
no payment whatever for their special services rendered by 
them for Mrs. Walker in connection with that collection, 
that they are in his belief justly and truly entitled to claim 
the amount charged for in the summary, and that had it 
not been for the special efforts of the firm in that behalf, 
in respect to the collection from said James Walker the 
said sum of $400 would not have been recovered.
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It was contended upon this evidence that the item lül|s|n*nt. 
-Iiunld he allowed, and the judgment of liouLEU", ,T., in «cott,J. 
I'lilmni V. l.otiyheeil (not reported), was cited in support.

In that case the defendants, a firm of advocates, col
lected n sum of $104 for the plaintiff, and having deducted 
.<10, for commission on collection, remitted plaintiff the 
ninainder. Plaintiff then sued for the $70, whereupon 
defendants produced what appears to have been an itemized 
.ill of costs for the services rendered hv them in making 

the collection, the hill amounting to more than $10. As the 
M'rvices were proved to have been performed, the plaintiff’s 
action was dismissed.

The learned .fudge in giving judgment says as follows :
Although an advocate has no right to charge a percentage 

for collection to his client unless there he a special agree
ment to that effect, still he has a right to he compensated 
for his professional services by producing or tendering a 
regular bill to that effect.”

In the present case no bill of costs for services in
cluded in the commission has been produced. There is only 
a general allegation that services to the value of the amount 
charged were rendered. There is no means of ascertaining 
whether those services are properly charged against the 
client, or whether those charges are reasonable, and in ac
cordance with the tariff. If such a course were permitted 
I see no reason why an advocate should not be permitted in 
.ill cases .to render a hill for a lump sum instead of speci- 
fying the items of his charges.

In (lordery on Solicitors, at p. 247, it is stated that 
a here a solicitor charges an unexplained gross sum, the 

Heitor may supply an explanation of it on taxation. I 
diink, however, that the explanation given in this case is 
ml sufficient, and that it must be such an one as will eli

de the taxing officer to ascertain whether the charges for 
lie services included in the item are reasonable and proper.

In Cordery on Solicitors on the same page referred to 
i is stated that a charge for “attending a great many

vor.. IV. T. t. HIT I N
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times ” is too vague. The explanation given of the item in 
question leaves the item still open to that objection.

This item must therefore lie disallowed.
The bills are referred bark to the clerk to make the 

amendments 1 have directed ami complete the taxation in 
accordance with the amendments.

As each party has succeeded with respect to certain 
portions of the items in dispute there will be no costs of 
the review.

Rei'outeu:

Vlias. A. Stuart, Advocate, Calgary.

KELLY v. THE ALASKA MIXING AND TRADING CO.

Maritime lair—Inland Waters Seamens Act — Seamans nages — 
Maritime lien—Admiralty jurisdiction of Supreme Court N.W.T.

The Supreme Court of tin- North-West Territories has concurrent 
jurisdiction with the Exchequer Court of Canada in Admiralty 
matters inasmuch as the Court of Chancery in England had on 
the 10th July, 1870, concurrent jurisdiction with the Court of 
Admiralty.

| Rouleau, J., April Jôth, 1899.

The statement of claim in this action was as follows:
1. The defendants arc an incorporated company doing 

business in the North-West Territories, and during the times 
hereinafter referred to, were, and still are the owners of 
two certain vessels which are ships within the meaning of 
“The Inland Waters Seamen’s Act,” and are known as the 
“Alpha” ami the “ M. M. Chessron,” and which are used 
for navigation on the waters of the Athabasca, Slave and 
MacKenzie rivers, navigable inland waters of Canada.

2. The plaintiff was a seaman, within the meaning of 
“The Inland Waters Seamen’s Act,” on board the said ships 
from the 30th May, 1808. to the 18th October, 1808.
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3. Accounts were stated in writing on or about the st»i«menL 

'tli October, 1898, between the plaintiff and the defen
dants in respect of the plaintiff’s wages, whereby it was 
-luted and agreed that, there was on that date due for wages 
in the plaintiff the sum of $450.

I. The ship “ Alpha ” is now lying at Fort McMnrray, 
hi the Athabasca river, and the ship “ M. M. Chessron” at 
Smith Landing on the Slave river.

The plaintiff claims:—
(1) Payment of the sum of $450 with interest, 

from the 30th Oetolier, 1898.
(2) An order declaring the plaintiff to be entitled 

to a lien upon the said ships for the amount of his said 
claim, with interest and costs.

(8) A receiver and injunction order.
X. D. Beck', Ç.C., on the 10th March, 1899, applied 

in Scott, J., at Edmonton ex parte on affidavit supporting 
the allegations of the statement of claim for an order ap
pointing a receiver to take and hold possession of the vessels 
nitII further order, llis contention was as follows:

The Supreme Court of the North-West Territories, bv 
the North-West Territories Act, It. S. C. c. 50, s. 48, has the 
jurisdiction which was on the 15th July, 1870, used, exer- 
-1 sed and enjoyed by the Superior Courts of law or by the 
‘ ihirt of Chancery or by the Court of Probate in England.

The Court of Chancery had concurrent jurisdiction with 
ilie Court of Admiralty in cases of necessaries and wages 
'Tenting a lien. Digest of English Case Law, vol. 13, tit.

Shipping,” col. 965, citing Allport v. Thomas:' the report 
which is, however, inaccessible. (Sec foot-note 5 infra.)

There is a lien for seamen’s wages by general maritime 
■ni". See cases cited in same volume col. 119, and an article

i ! .' Can. L. T., p. 901.
There is a general maritime law independently of the 

"iirt which may enforce it: The ratlinA

fiillii rt Ki|„ 227. ’41 L. J. Ailm. 23: L. It. 3 A. & K. 436; 
T. H4I).

QUEBEC
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To preserve mid enforce n maritime lien, a receiver order 
is an appropriate remedy: Williamson v The Manauense.3

The Merchants Shipping Act. 1854, 1« & 18 Vic. c. 
101 ( Imp.), extends to the colonies (section 2), i.e., no doubt 
so far as the condi. ions make it. applicable. Section 288 pro
vides for Colonial Legislatures applying and adapting the 
Act. The Inland Seamen’s Act, If. S. ('. c. 75, is such an 
applying and adapting. Sections 30-35, and section 35a, 
added by the amending Act. 5G Vic. (1803) e. 24, correspond 
to sections 188-01 of the Imperial Act. The vessels in ques
tion arc “ships” and the plaintiff a “seaman” under s. 2, 
ss. (a) and (r). See also The Merchant Shipping Act, 1876, 
II & 42 Vic. c. 31, s. 4L

The Colonial Courts of Admiralty Act, 1800, 53 & 54 
Vie. c. 27 (Imp.)—bound with the Dominion Statutes of 
1801—provides section 2, sub-section 2, that the jurisdic
tion of a Colonial Court of Admiralty shall be over the 
like places, persons, matters and things as the Admiralty 
jurisdiction of the High Court in England, whether ex
isting by virtue of any statute or otherwise; section 3 pro
vides that the Legislature of the colony may declare any 
Court of unlimited jurisdiction to he a Colonial Court of 
Admiralty ; provided that any such colonial law shall not 
confer any jurisdiction which is not by this Act conferred 
upon a Colonial Court of Admiralty.

The Canadian Admiralty Act, 1891, 54 & 55 Vic. c. 
29 (brought into force by Order-in Council 2nd October, 
1891 ). after declaring the Exchequer Court of Canada to he 
a Colonial Court of Admiralty provides (section 4) that its 
jurisdiction, powers and authority shall he exercisable and 
exercised throughout Canada, and the waters thereof, whether 
tidal or noil-tidal or naturally navigable or artificially made 
so. and all persons shall, as well in such parts of Canada as 
have, heretofore been beyond the reach of the process of any 
Vice-Admiralty Court, as elsewhere therein, have all the

*10 Can. L. T. 23 (Hilt. Col.).
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jilts and remedies in all matters, including cases of cott- 
! i act and tort, and proceedings in rent and in personam, 
,,11-ing out of or connected with navigation, shipping, trade 
mi commerce, which may be had or enforced in any Colonial 
i min of Admiralty under the Colonial Courts of Admiralty 
Act. 1890.

These Imperial and Canadian Acts show that the gen- 
c i n I maritime law is applicable to inland non-tidal waters, 
and the Court of Exchequer has constantly exercised its 
Admiralty jurisdiction on that assumption. This being so 
this Court has equal concurrent jurisdiction in Admiralty 
matters,

Judgment was reserved.

Scott, J.—In this action the plaintiff claims that he 
«as a seaman within the meaning of “The Inland Water 
Seamen’s Act,” on board the defendant company's ships 
" Alpha," and “ M. M. Chessron,” which are used for navi
gation of the Athabasca, Slave and MaeKenzie rivers in the 
Territories, and that a certain sum is due him as such sea
man. He claims payment of the sum due him for wages as 
such seaman, and also claims an order declaring him to be 
entitled to a lien on said ships for the amount of his claim 
with interest and costs, and a receiver and injunction order.

Mr. Beck. Q.C., on behalf of the plaintiff applied to 
me on 10th instant, at the Edmonton Sittings for the 
appointment of a receiver to take possession of said ships 
and to hold possession thereof, until further order. I re- 
served judgment on the application.

After considering the matter, I cannot satisfy myself that 
I have jurisdiction to make the order applied for.

It was admitted by Mr. Beck, when making the appli
cation. that the order applied for would be in the nature of 
a proceeding in rem for the purpose of enforcing the plain
tiff's lien for wages, and could not be supported on any other 
ground.

The powers and jurisdiction of the Admiralty Division 
of the High Court of Justice in England have not been

Argument.
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Argument, conferred ti pou ill is Court (see X.-W. T. Act, s. 48). It may 
lie that tho Admiralty Division did not possess jurisdiction 
in the matter for wages by seamen in inland waters; the 
jurisdiction of that Court with respect to wages of seamen 
generally must he looked at to ascertain by what Courts here 
the jurisdiction with respect to wages of seamen in inland 
waters is possessed.

In Smith’s Admiralty Practice, p. 4, the author, after 
discussing the eonflict between the Admiralty Court and the 
Common Law Courts as to jurisdiction in admiralty matters, 
says: “ Vltimatolv the Admiralty Judges, although compelled 
to abandon their claim to exclusive maritime jurisdiction, 
exercised undisputed authority in those cases in which the 
common law could give no redress.

The exclusive jurisdiction so left to the Admiralty 
Court included (.*>) all suits for seamen’s wages.”

By The Maritime Jurisdiction Act, 1877, “ The Mari
time Court of Ontario” was constituted and was given the 
same jurisdiction within its limits as was possessed by any 
Vice-Admiralty Court. Section 1 provides that, save as ex
cepted by that Act, all persons should have in the Province 
of Ontario the like rights and remedies in all matters, in
cluding cases of contract and tort, and proceedings in rent 
and in personam) arising out of or connected with naviga
tion. shipping, trade or commerce, on any river, lake, canal 
or inland water of which the whole or part is in the Pro
vince of Ontario, as such person would have in any exist
ing British Vice-Admiralty Court or the process of such 
Court extended to said Province.

In Can. Law Times, vol. 4, p. 160, it is stated that until 
the passing of that Act ami the establishment of the Mari
time Court of Ontario, the seamen had no remedy in that 
Province, except by a personal action against the master or 
owner for his wages.

I can find nothing in The Inland Waters Seamen’s Act 
which, either directly or indirectly, confers upon this Court 
jurisdiction to enforce a seamen’s lien for wages.
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By the Imperial Act, "The Colonial Courts of Admir- 
iihv Act, 1891), it is provided that every Court of law in 

liritish possession, whieh is for the time being declared in 
pursuance of the .V I to he a Court of Admiralty, or, which, 
if no such declaration is in force in the possession, has 
iherein unlimited jurisdiction, shall he a Court of Admir
alty with the jurisdiction mentioned in the Act, and may, 
liir the purposes of that jurisdiction, exercise all the powers 
which it possesses for the purpose of its civil jurisdiction, 
ami that, subject to the provisions of the Act, its jurisdiction 
shall he over the like places, persons, matters and things, as 
the Admiralty jurisdiction of the High Court in England.

Power is also given to the legislature of any British 
possession to declare any Court of unlimited civil jurisdic
tion to lie a Colonial Court of Admiralty, and also to confer 
upon any inferior or subordinate Court such partial or lim
ited admiralty jurisdiction as may seem meet.

This Court, although it may be deemed to be a Court 
of unlimited civil jurisdiction, does not possess any jurisdic
tion in Admiralty matters under that Act, because the Par
liament of Canada has, by The Admiralty Act of 1891, ex
pressly declared that the Exchequer Court of Canada shall be 
a Colonial Court of Admiralty under that Act, and as such 
shall have anil exercise all the jurisdiction, powers, and au
thority conferred by that Act and by the Imperial Act re
ferred to.

Section 4 of the Admiralty Act of 1891, further pro- 
\ides that the jurisdiction, power and authority referred to, 
-hall be exercisable anti c.rei'ciseil by the Exchequer Court 
throughout Canada, and the waters thereof whether tidal 
or lion-tidal or naturally navigable or artificially made so, 
and all persons shall, as well in such parts of Canada as 
have heretofore been beyond the reach of the process of 
any Vice-Admiralty Court as elsewhere therein, have all the 
rights and remedies in all matters (including cases of con- 
tract and tort and proceedings in rent and in personam) 
arising out of, or connected with navigation, shipping, trade 
or commerce, which may be had or enforced in any Colonial

Argument.
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Court of Admiralty under The Colonial Courts of Admiralty 
Act, 1890.”

It was contended by Mr. Beck, that the Court of Chan
cery in England had—and consequently this Court has— 
concurrent jurisdiction in Admiralty matters.

1 cannot find in any of the Canadian reports any refer
ence to any ease where such jurisdiction has been exercised 
by any Superior Courts of ordinary civil jurisdiction in any 
of the Provinces, except the Court of Exchequer.

I have been unable to refer to the report of Allport v. 
Thomas, which was cited by Mr. Beck on the argument.

The application may be renewed, if thought advisable.
On a later date Beck, Q.C., renewed the application at 

Edmonton before Scott, ,7. lie cited the following addi
tional authorities on the concurrent jurisdiction of the Court 
of Chancery : BlatVs CaseBind v. Bam field,' Bex v. Cavcw,° 
Denew v. Stock.1

The learned .Imlge objected that the jurisdiction con
ferred upon this Court by the X.-W. T. Act, was that “ used, 
exercised and enjoyed ” by the Court of Chancery on the 
loth duly. 1810; that tin* cases cited were of very early date 
and it would appear that the Court of Chancery had not 
used or exercised such jurisdiction, if it possessed it, for 
three centuries, and that it was therefore questionable 
whether, Assuming the Court of Chancery in England 
originally had jurisdiction, the intention of the N.-W. T. 
Act was to convey a jurisdiction so long obsolete. Counsel 
contended■ that if the Court of Chancery ever had the juris
diction that jurisdiction could be taken away only by express 
legislative enactment ; that the non-exercise by the Court of 
Chancery of Admiralty jurisdiction for a long period of time 
was accounted for by the existence of the Admiralty Court 
with its more convenient and expeditious procedure; that the 
word “ and ” in the words in the X.-W. T. Act “ used, exer-

4(1073) 3 Swnnst. 003. B(1074) 3 Swnnst. 004 : 10 It. It. ÎÎ.HT» ; 
(sop foot-noto 2, infra), 6(1082) 3 Swnnst. 000: 1 Vorn 04; (son 
foot-notp 0. infra). \3 Swnnst. 002 ; Hop. t. Finoli. 301. 302. 437 : 
fsnh-nom Stock V. Dcnctr On. in Cli,v. 30.1 ; (sop foot-noto 4. infra).
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I i>v<l and enjoyed,” must be interpreted “or:"’ for it could 
ii.jI have been intended that the jurisdiction of the Terri
torial Courts should be depended on an enquiry—which 
might extend to many topics—as to what jurisdiction these 
l units in England were in fact actually exercising on the 
I.Mli July, 1810, or approximately thereto.

Counsel was proceeding to contend that apart from the 
authority of these cases the claim of lien, involving in all 
probability the taking of accounts and the settling of 
priorities, gave the Court jurisdiction, when, as owing to 
the pressure of business before the learned Judge it would 
probably not he possible for him to give a decision for some 
length of time, it was arranged that the application should 
he renewed before Bouleau, J„ at Calgary.

On the renewal of the application before Bouleau, J., 
at Calgary, James Muir, Q.C., for the plaintiff, in addition 
to the arguments and authorities already mentioned, re
ferred to the following:

On the point that the Court of Chancery had jurisdic
tion : Haley v. (loodson,11 Stock or Siorlce v. Cullen,° Lore v. 
linker,'0 MacXamarn v. Macqueen.11 On the point that the 
Court of Chancery had jurisdiction on the ground of lien: 
Snell’s Eq., Oth ed„ tit. “Of Liens,” p. 328; Story’s Eq. 
.Iiir.. s. SOB. On the point that the jurisdiction of a Superior 
Court could not lie ousted except by the clearest legislative 
enactment: Hard castle on Statutes, pp. 110-330. On the 
point that the inland waters are within the admiralty jur
isdiction and vessels thereon subject to the general mari
time law : Regina v. Sharpe, 5 1*. B. 133, and the decisions 
of the Court of Exchequer in Admiralty eases.

\April 15th, ISM.]
Bouleau, J„ in an oral, judgment, adopted the argu

ment of counsel for the plaintiff and made the order as asked.
Receiver oriler granted.

Reporter :
The Editor.

« Mcr. 77: 10 R. R. 14S. •Join's, 00: 3 Ki ll. SOS. ’*1 Ch. Ca. 
07 : Nets. 103. "Hick. 22.3.
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Note. ( Notes by tiie Editor.)
(1 ) The case was not defended : but in the distribution of moneys 

in the hands of the sheriff under the Creditors’ Relief Ordinance ho 
exception was taken to the plaintiff's claim to be paid in priority to 
the execution creditors under whose execution the vessels had been 
sold subject to the rights of the plaintiff.

(2) In the Revised Reports the passage set out below is omit
ted from the report of Wad v. Hanfield. following the words : “I 
said never was any cause more properly before this Court than the 
ease in question " :—first, as it relates to n trespass done upon the 
high sea. which though it may seem to belong to the cognisance of 
the Admiral, yet I took this occasion to show that the Court of 
Chancery hath always had an admiral jurisdiction, not only per 
riant appellation'/s, but per riant erocationis too, and may send for 
any cause out of the Admiralty to determine it here : of which there 
arc many precedents in Noy’s MSS. 88 ; and in my little book, in the 
preface, de officio Canccllarii, s. 18; and in tny parchment book in 
octavo, tit. Admiralti/ (a) ; secondly, as it had relation to articles of 
peace, all leagues and safe conducts being anciently enrolled in this 
Court. That it is very true this cause was dismissed from the Coun
cil Hoard, being not looked on there as a ease of state, because for 
aught appeared to them, it might be a private injury, and unwar
rantable, and so lit to be left to a legal discussion ; but now. the 
very manner of the defence offered by the defendants had made it 
directly a case of state ; for they insist upon the articles of peace to 
justify their commerce, which is of vast consequence to the public : 
for every misinterpretation of an article may be the unhappy oc
casion of a war : and if it had been known at Hoard that this would 
have been the main part of their case, doubtless the Council Would 
not have suffered it to in Westminster Hall.

(.1) The following is nil extract from the judgment in lier v.

And first I observed, that this case was properly in Chancery 
upon many accounts, not only ns it was n scire facias to repeal letters 
patent, but as it was a cause of state ; and likewise as it was n 
marine cause, and did concern depredations on the sea, in which 
eases the Chancery as well as the Admiralty hath a clear jurisdic
tion, and this appears by what was said in Peter Iliad's case and by 
many records and precedents cited in my Parliament MSS., lit. 
Admiralty, and tit. Chancery, and is most expressly so settled and 
enacted in a statute not printed: viz., .'$1 II. <1 Rot. PI. No. <18 (5 
Rot. Pari. 268).

(4) The following is an extract from the judgment in Denar v. 
Stock :—

I said (as before in Peter Iliad's case, the Dane, that the Chan
cery had an admiralty jurisdiction, but there was no
use of it here, for the examination of the fact can now be carried 
no further; eryo, the law being against the plaintiff, equity is so 
too, and the bill must be dismissed.

(i>) The following is the full report of Allport V. Thomas; Term 
Paselia* ; 12 George !.. in Exchequer—On a marine contract, relief 
prayed against executor.

A person that had furnished tackling for a ship, that was after
wards sold, by his bill prays discovery of the personal estate of one 
of the part-owners, who was dead, and to have relief against his 
executor and the surviving part-owners.

B4D

440652
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Mr. Ward, senior, for the plaintiff sa hi that by the civil law the Note, 
bottom of the ship was liable to answer for the tackle and furniture 
which the defendants had contracted for and here they having sold 
ilie ship, they were proper to demand satisfaction out of the profits 
arising by such sale, and as their bill was proper to have a dis
covery of the personal estate of the part-owner that was dead, so 
from hence they would be entitled to relief against the others : for 
in the case of Dugins versus Duke of Kingston, which was a bill 
brought by a milliner against the Duke, ns administrator of his son, 
for a discovery of assets, and to have a debt which was due to her 
from his son discharged, it was laid down as a rule that discovery 
should draw with it relief.

Mr. Bunburg for the defendant said, that if that was to be 
taken as a general rule the common law would be of little use, for 
then always after the dentil of one of the parties, they might bring 
their bill here upon any contract; besides, here they should have 
proceeded in the Court of Admiralty to have subjected the bottom 
uf this ship, and that this Court could not do it.

Chief Baron Gii.rert said, that the chief distinction upon the 
Rule, that discovery should draw with it relief, seemed to be, that 
where a discovery is prayed, and a liquidated debt admitted by the 
answer, the Court might then proceed to give relief ; but where the 
ib-bt was unliquidated being uncertain, and founding in damages, it 
was proper for a jury to ascertain it. there being nothing for a 
Court of Equity to found a determination on; that though this case 
was within the mercantile law, yet it being admitted by the answer 
that the charge was for tacking, etc., a Court of Equity must grant 
them the redress ns a Court of Admiralty would, viz., upon the bot
tom of the ship, and that it would be very hard to send them back 
again there to obtain relief ; and that all the part-owners ought to 
make satisfaction, having received the profits of the voyage, which 
the ship was enabled to perform, by the plaintiff's furnishing the 
tackle, etc.

Baron Hai.e thought the ease of the Duke, of Kingston should 
have gone no further than a discovery, and after that should have 
proceeded at law ; that in this case the proceeding in this Court was 
very proper, and they might go on : for in the Court of Admiralty 
seamen's wages are recoverable, and they are likewise chargeable 
properly upon the bottom of the ship, ami yet the Court of Chancery 
retains bills for them; and Sir John Trevor, late Master of the 
Rolls, used to say, that a Court of Equity had a concurrent juris
diction with them.
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TORONTO RAILWAY COMPANY v. BAIN.

Speedy judijment—Unies tOd and 10) - Ahridyiiuj time for return of 
sum nions.

Notwithstanding the provisions of Rule 54 s n Judge 1ms no power to 
abridge the time for the return of a summons for speedy judgment 
taken out under Rules UK! and 101 of the Judicature Ordinanee.

[Scott, J.. May 3rd, imn.
statement. The plaintiff, after appearance by the defendant, ob

tained from Rouleau. J.. a summons under Rule 103 asking 
for an order that the defendant’s appearance be struck out 
and that judgment be entered for the plaintiff. By special 
leave the summons was made returnable the next day after 
the issue thereof.

The application was heard in Chambers by Scott, J.
I*. II. Ifenncti, for the defendant, took the preliminary 

objection that Rule 104 provides that the summons should 
be returnable four clear days after service thereof.

1\ McCarthy, Q.C.. for the plaintiff.

| May 3rd, 1S09.]
Scott. .1. This is an application by the plaintiff com

pany under Rule 103 to strike out the appearance entered 
by the defendant and for the entry of judgment for plaintiffs.

The summons was granted by Rouleau. J.. yesterday 
and was by special leave made returnable to-day.

Vpon the return of the summons it was objected on 
behalf of the defendant that under Rule 101 there must be 
four clear days between the service of the summons and 
the return day. and that a Judge has no power under Rule 
518 to abridge the time for the return.

Rule 10 4 provides that a copy of the summons and copies 
of the exhibits referred to, unless service of a copy of the 
exhibits be dispensed with by a Judge, shall be served at 
least four clear days before the summons is returnable. This 
gives the Judge a discretion as to dispensing with the ser
vice of the exhibits, but omits to give him any discretion as 
to abridging the time for the return.
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There are various rules which expressly give the Judge 
«ever to enlarge the time for taking certain proceedings. 
Utile 80 provides that a defendant shall lile his defence 
within six days after appearance, or within such further 
time as may lie allowed by a Judge for the purpose ; and 
liule 153 provides that a plaintiff shall deliver his reply, if 
am . within eight days after the delivery of the defence unless 
the time shall be extended by a Judge or the Court.

Hide 4GO provides that, unies the Court or Judge gives 
special leave to the contrary, there must be at least two clear 
days between the service of a notice of motion and the day 
named in the notice for hearing the motion. ( See liule 471.) 
Then there is a rule, 475, which provides that every sum
mons, excepting an originating summons, shall be served 
two clear days before the return day thereof, unless in any 
case it may be otherwise ordered.

Comparing the language of liule lot with that of Holes 
4GO and 475. I can come to no other conclusion than that 
the Legislature intended that in the case of ordinary mo
tions and applications the time for the return may be 
abridged, but* that in case of applications under Hole 103 it 
should not be abridged.

In my opinion Hole 5IS does not give power to a Judge 
to abridge the time for the return of a summons under liule 
lnl, because such is not abridging the time for doing an act 
or taking a proceeding.

The hearing of an application is not the doing of an 
act or the taking of a proceeding. The fact that in certain 
cases the power is given for abridging the return day ap
pears to me to support this view.

The application will be dismissed with costs to the de
fendant in anv event on final taxation.

Hkcohtek:
C'has. A. Stuart, Advocate, Calgary.

■1 udgment. 

Scott, J.
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ARMOIE ET AL. V. DINNER ET AL.

Counsel fees—Action for—Liability of solicitor or client—Mistake of 
legal right»—Principal anil agent—Election.

An advocate of the Territories (in whom are combined the functions 
of both barrister and solicitor) retained a member of the plaintiff 
firm (Ontario barristers and solicitors) as counsel, and the firm as 
solicitors, on an appeal for certain clients to the Supreme Court 
of Canada from a judgment of the Supreme Court of the North
west Territories.

The plaintiffs brought this action against both the clients and the 
advocate in the alternative, for their bill of costs as counsel and 
solicitors on the appeal.

Held, per Scott, the trial Judge—interpreting ArmoUr V. Kilmer,1 
as holding that the client alone and not the solicitor is liable 
prima facie, i.c., unless there is a special agreement, of which the 
effect is to transfer the liability from the client to the solicitor— 
that the contract of retainer, evidenced wholly by correspondence, 
constituted such a special agreement, and that therefore the advo
cate alone was liable to the plaintiff.

Jlcld,, also, per Scott, J„ following Armour v. Kilmer,’ that an 
action lies for counsel fees.

On appeal to the Court in banc.
Held, per Curiam—(1) That the contract was to be spelled out of 

file correspondence which took place up to the time the services 
sued for were performed, and that for the purpose of ascertaining 
the terms of that contract, the subsequent letters should not be 
looked at. Lewis v. Xichoison2 referred to.

(Li) That if the clients were liable by virtue of the original con
tract. the plaintiffs charging the advocate in mistake of their legal 
rights would not release the clients.

(3) That, differing from the opinion of the trial Judge, the advo
cates’ letters were merely of such character ns an advocate en
gaging counsel in the ordinary course would naturally write, and 
were not such, as under the decision in Armour V. Kilmer1 would 
render the advocate personally liable : but

Held, McGuirk, J.. dissenting, and the majority of the Court de
clining to follow Armour v. Kilmer,1 that on the retainer of coun
sel by an advocate, the advocate, and not the client, is prima 
facie liable.

Held, also, per Curiam. (1) that an action lies for counsel fees, ]\fc- 
Dougall v. Campbell,3 and Armour v. Kilmer,' (on this point) fol-

(-) That inasmuch as the tariff of the Supreme Court of Canada 
does not apply as between solicitor and client, the plaintiffs were 
entitled to recover on a quantum meruit. O'Connor v. OemmeW 
followed.

Per McGmjYc, J. (1) Armour v. Kilmer,’ rightly decided that where a 
solicitor retains counsel, the liability is prima facie that of the

>28 (>. It. (MS. *21 L. J. Q. It. .111: 18 Q. It. 50.1: 10 Jur. 3041. 
Ml V. C. (j. It. .1.12. *20 (». It. 17.
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l) If the plaintiff had the right to elect to charge either the mlvo- 
cate or the clients, the fact of the plaintiffs having drawn on the 
advocate for the amount of their hill of costs, was not such a 
definitive election us would release the clients: Ilottomley V. 
Xuttalami Priestly v. Fermereferred to : nor semble would an 
action short of judgment have been such an election.

(u) The advocate was the agent of the clients, and therefore a con
tract between them limiting the amount of their liability was not 
binding on the plaintiffs unless communicated to them, nor were the 
plaintiffs bound to credit an amount paid to the advocate by the 
clients for the express purpose of payment to the plaintiffs, but 
which was not paid to them unless the plaintiffs had misled the 
clients into believing that the advocate had paid them,, or pos
sibly the plaintiffs had definitely elected to look to the advocate. 
Davison v. Donaldson,1 and Irvine V. Watson,* referred to.

(4) The plaintiffs were entitled to judgment against the clients for 
the balance due the plaintiffs for counsel fees, and against the 
advocate for the balance due them for solicitor's charges, it being 
conceded that the clients were not liable for the latter.

| Scott, J., November 4th, J898.
[Court in banc, June 8th, 1899.

The statement of claim alleged that the plaintiffs were 
barristers in Ontario, and solicitors of the Superior Courts 
of that Province, and as such entitled to practice as counsel 
and solicitors in the Supreme Court of Canada : that the 
defendant Sown retained the plaintiffs as counsel and soli
citors practising in the Supreme Court of Canada in and in 
lelation to an appeal by his co-defendants herein to the 
Supreme Court of Canada, from a decision of the Supreme 
Court of the North-West Territories in an action of Humlier- 
stone v. Dinner, wherein the defendants other than Bown 
were (with others) defendants; that Bown was the advocate 
in the case of Humberstone v. Dinner for his co-defendants 
in this action, and the plaintiffs alleged, as a first alter
native, that by reason thereof and also by express verbal 
authority, Bown was the agent of his co-defendants to retain 
the plaintiffs, and that the defendants other than Bown were 
directly liable, and as a second alternative, that the defendant 
Bown was directly liable to the plaintiffs Then followed par
ticulars of the claim.

*28 L. ,T. C. P. 110; 5 ('. Ii. N. S. 112: 5 Jur. N. 8. Sir,. «34 
!.. .T. Ex. 172: 3 It. & ('. 077; 11 Jur. N. S. 813: 13 L. T. 208: 13 
W. R. 1080. '47 L. T. ran : 0 (). 11. r>. B23: 31 W. It. 277: 1 Asp. 
It. C. 001. «40 L. J. Q, Ii. 531 : 5 Q. 11. D. 414: 42 L. T. 810: 
affirming 40 L. J. Q. B. 230 : 5 Q. II. I). 102 : 42 L. T. 51: 28 W. 
Ii. 353.

Statement.
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The defences raised to tho plaintiff's claim were in 
substance :—

(1) Traverses of the material allegations. (2) An alle
gation by Hown that the retainer was that of his co-defen- 
dants and by them that the retainer was that of Bown. 
(3) An objection in law bv Bown that the claim, showing 
he acted as advocate or agent only, disclosed no cause of 
action against him personally. ( f) Objections in law by nil 
defendants that counsel fees could not be sued for. (5) An 
allegation by the defendants other than Bown that they 
had retained Bown under a special agreement whereby he 
had agreed to conduct the appeal for a fixed sum, which had 
been paid to him. (6) An allegation by defendants Jack- 
son & Grierson, a firm, of a payment to Bown. and a release 
in consideration thereof.

The case was tried at Edmonton before Scott, J„ with
out a jury on the 10th, 11th, 12th, and 13th llav, 1898.

.A. I). lied', Q.C.. for the plaintiffs.
■t. C. F. Bonn, defendant, in person.
IV»/. Short and If. II. liohertson, for the other defend

ants.
Judgment was reserved.

\November J,th, JS9.9.]

Scott, J.—Plaintiffs, who arc barristers in the Prov
ince of Ontario and solicitors of the Supreme Court of Judi
cature in that Province and, as such entitled to practice 
as counsel in the Supreme Court of Canada, allege that de
fendant Bown retained and employed them in and in relation 
to an appeal of the other defendants to the Supreme Court 
of Canada from the decision of this Court in banc in the 
suit of Humberstone v. Dinner, the defendants, other than 
Bown being defendants in that suit ; that, in pursuance of 
such retainer and employment plaintiffs rendered certain 
services and made certain disbursements as such counsel and 
solicitors, the amount of their bill therefor (particulars of 
which are given in the statement of claim) being $135.05,



AKMOlIt ET AL. V. 1)1 N N Hit HT AL. 33-v.|

l’Iiiint ill's further allege that defendant I town was the solici
tor in that suit for his co-defendants and claim, as a first 
alternative, that by reason thereof, and also by express verbal 
authority in that behalf, he was their agent to retain and 
employ the plaintiffs; and, as a second alternative, that he 
i> directly liable to the plaintiffs.

In their particulars plaintiffs give credit for $144.6*2 
received by them on account and claim a balance of $290.43. 
The principal items of the claim are as follows :

Paid for printing ap)>eal books and factions $ 73 00
Fee advising on appeal ................................ 30 00
Drawing factum ............................................ 50 00
Fee revising proof of appeal book............... 7 50
Fee revising proof of factum....................... 4 20
Fee on argument of appeal .......................... 250 00

$114 70

The remaining items consist of attendances, letters and 
postage.

Defendants, other than Down, among other defences, 
deny that he was their agent to retain plaintiffs in relation 
to the appeal, or that they retained the plaintiffs. They 
allege that Mr. Down was an advocate of the Territories and 
a*; such entitled to practice in the Supreme Court of Canada, 
and they they ( ' * him and no other for the purposes
of the appeal and claim that if they are liable at all. they 
a re liable only to him.

Shortly after the judgment of the Court in banc was 
pronounced, a meeting of the defendants was held at which 
Mr. Down was instructed to procure the opinion of a leading 
counsel in Toronto as to the advisability of appealing there
from. Mr. Down recommended Mr. Armour, one of the 
•laintiffs, as the counsel whose opinion should be obtained, 
ml it appears to have been understood by those present 

at that meeting that he would be consulted. In Mr. 1 town's 
' tier of July 20th, 1895, to Mr. Armour (Exhibit “ I),")

Judgment.

voi.. iv. t. l. liners. 3

2636
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«Imlgmvnt. nuking for his opinion. Insides referring to various legal 
(piestions arising in the suit, he states as follows:

” I enclose von per hook post this mail copy of appeal 
hook and judgment of full Court, and wish your opinion in 
regard to the advisability of appealing to the Supreme Court 
of Canada. In the event of appeal. I shall have notice, 
bond. etc., prepared by you and have printing of appeal book- 
done under your su)M'ivision in Toronto. * * * Kindly
let me have your opinion as soon as possible together with a 
memo, of your fees, also of your fees at Ottawa. I have 
guarantee from nearly all the defendants to pay same on 
receipt of account.”

Mr. Armour afterwards wrote advising the appeal, but. 
made no reference to his fees at Ottawa, nor to the cost of 
the appeal beyond stating that the cost of the printing would 
not exceed $100.

After receipt of Mr. Armour’s opinion, meetings of the 
defendants were held, at one of which they decided to go 
oil with the appeal. Although no express instructions were 
given to Mr. ltown to retain Mr. Armour, it was understood 
by the defendants that he would be retained as counsel on 
the appeal. Any instructions that were given to him re
specting it were given by Mr. ltown. lie (Mr. Armour) 
never had any direct communication or consultation with any 
of the defendants respecting the matter.

On 11th April, 18!Ki. plaintiffs wrote to Mr. ltown re
specting a portion of the account now sued upon as follows 
( Ivxhibit “ (I **) :

\Ve enclose herewith memo, of our account against 
you amounting to $3.M.tiT. together with a ledger statement 
showing a balance in our favour of $3 V 8.1)0., for which a 
eheipie would oblige. Unless we hear from you to the con
trary by the ?Sth inst. we shall assume that it would he con
venient to accept our draft at sight for the above amount and 
bank charges and shall draw on that date.”

To this letter Mr. ltown replied on 30th April ( Ivxhibit 
•* K ”) as follows :

“ 11 umberstone v. Dinner. I duly received your ac
count. but not till V Ith inst. I have only something less than
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»0 of the defendants' funds in my hands and they owe me 
much more than that. At present I cannot personally meet 
draft, so will have to call on defendants. I will personally 
attend to this matter and advise you further within ten days 
or a fortnight/’

On Gth May, 181)0, plaintiffs wrote Mr. Mown (Kxhihit 
** « ”) as follows :

** We have to-day received your letter of the 30th inst., 
and are disappointed to find that the defendant* have not 
vet provided funds to meet the draft. We wrote you on 
13th February, saying that we hoped the funds were on the 
way, hut no remittance reached ns. We think the parties 
-hould now make the payment which they probably expected 
to make sometime ago if they thought about it. The amount 
is only a small one to Ik» paid by each if all contribute 
eipially, and as we are in need of funds we have drawn at. 
three days’ sight for $328.00 and bank charges. This will 
enable you to collect, as tin* draft will not reach you ns soon 
as this letter. Kindly protect the draft and oblige us.”

On the 10th June, 1800, plaintiffs again wrote Mr. Bown 
( Kxhihit u 8 ”) as follows:

“The draft, dated 6th May, at three days’ sight for 
•<">20.70, being the amount of your account and bank charges, 
lias been to-day returned to us unaccepted, the bank giving 
ilie reason that you have no funds from your clients to meet 
this. We have heard nothing whatever from you in answer 
to our letter, and we must point out that you and your 
clients are many hundreds of miles away. We have no con
trol over your financial dealings with them, and if you have 
not collected the amount of our account we are not to blame 
for that. A considerable portion of our account consists of 
disbursements which are supposed to be paid in cash, and 
the counsel fees are also supposed to be cash. The work has 
now been done for some time, our best efforts were given to 
it and we are very much disappointed at * ' g this result
from our first transaction with you. We must request that 
vou forward us a remittance to cover the account by the 25th 
inst. Failing this, we must take proceedings against you.

Judgment.

8
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We regret very much that the matter should he in this posi
tion. hut we can sec no reason why the money should not 
have been collected in time to honour our draft.*’

Mr. Mown, on 10th August. 189(1, wrote Mr. Armour 
( Ivxhihit “ - *" ) as follows :

" llumhorstone v. Dinner. 1 fully exacted to have been 
iihlc to remit amount of your account this week. My clients 
have collected among themselves sufficient funds, hut won’t 
hand same over, asking reduction. Consequently 1 must 
face the matter myself, and as times are hard, it will put 
me about considerably. I shall have to ask you to accept 
remittances of «$50 or so every fexv weeks and will make first 
next mail, 1 .‘1th or 1 1th.**

In answer to this. Mr. Armour, on lltli August, 1896. 
wrote Mr. Bown (Ivxhihit “3”) as follows:

" I am in receipt of yours of 10th. It will he satisfac
tory to us if you make monthly payments of $50. all to come 
due if default made in one. We do not want to be hard on 
you, hut we worked hard to win. as Mr. Justice King’s 
judgment shows.**

And again, on 18th August (Ivxhihit *’ I as follows:
“ It occurred to me after I wrote you yesterday that as 

the delay is for your convenience only, 1 should add to my 
letter of yesterday that if you receive payment of your bill 
from your clients the monthly payments ought not to go on. 
hut we should receive payment in full when you are paid. 
With that addition you may consider the arrangement made.

I have quoted this correspondence at some length be
cause it appeal's to me to clearly show how the question of 
the liability for plaintifTs* account was viewed by them and 
defendant Bown, and to afford evidence of what their in
tentions were at the time it was incurred. That they both 
viewed it as a liability of defendant Bown and not that of 
the other defendants is beyond question. The account was 
rendered hv s to the former and he never repudiated
his liability, hut. on the contrary, admitted it. and plaintiffs

C1C



AllllOl'll KT At.. V. Ill NX lilt KT Al.. :i

in their letter of loth June, 1 soi; (Exhibit “ H ”), expressly Judeim-nt. 
-tate that they had no control over Mr. Bown's financial Sroii. ■>. 
dealings with his clients, that they look to him for payment, 
ami that if payment was not made they would take proceed
ings against him. Vp to ïnd April, 1807, a short time lie- 
lore the commencement of this suit, no demand was made 
Iiy them upon the defendants other than Mown for payment, 
nor any intimation given of any intention to hold them 
liable for its payment. Vp to that time plaintiffs were con
tinually pressing Mr. Mown for payment. True, they were 
urging him to obtain the money from his clients for the pur
pose, hut that was liecause he was relying upon their non
payment to him as an excuse for his own default. Plaintiffs 
were in effect, saying to him : “(let money from your clients 
if you can to pay us; but pay us whether you get it or not.”

Plaintiffs' counsel relied upon Mr. Armour’s letter of 
18th August (Exhibit “V") as indicating an intention to 
look to the other defendants, but I do not so interpret it.
Heading that letter in conjunction with that of the previous 
day (Exhibit “3”) what lie says is, in substance, merely 
this: “You say you want time, because you cannot get 
money from those who owe you. We will therefore, give 
you time subject to the condition that if vour debtors pay 
up you must pay at once.” The words in Mr. Bown’s letter 
of gllth July (Exhibit “ I)”) to the effect that he had ob
tained a guarantee from nearly all the defendants to pay 
plaintiffs' account on receipt, were also relied upon liv plain
tiff's counsel as showing an intention that the other defen
dants were to lie liable, but to my mind they contain no 
such indication. They do not indicate, for instance, that 
the other defendants had guaranteed the plaintiffs, hut 
merely that they had guaranteed Mr. Bown. The only in
dication is that he had obtained the guarantee for his own 
protection. The plaintiffs’ letters which I have quoted and 
the fact that they rendered their account to Mr. Bown alone, 
lead to the impression that they interpreted the words 
referred to in the same manner as I now interpret them.
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In Armour v. Kilmer} cited by plaintiffs’ counsel, it 
was held by Boyd. ('., that a counscVg right of action for 
counsel fees is prima farie against the client of the solicitor 
retaining hint and not against the solicitor. In that case 
there was no evidence of agreement beyond what arose from 
implication, and in that respect it differs from this cast*, 
because here there is, as T have already shown, strong evi
dence of the intention of the parties that the solicitor and 
not the client should he liable.

While the conduct of the plaintiffs subsequent to the 
retainer may not perhaps be material to the enquiry into 
the question of the liability of the defendants except in so 
far as it tends to show the intention of the parties at the 
time it was given, or that the plaintiffs had made their 
election, yet it may not be out of place to refer to the posi
tion which, as the evidence shows, tin* defendants other 
than Bown have been placed in by it. Belying on the fact 
that plaintiffs were looking to Mr. Bown alone for payment, 
the other defendants proceeded to deal with him respecting 
the settlement of his costs and disbursements, including the 
amount of the plaintiffs* account now sued upon. In addi
tion to the amounts paid by them to him, which were paid 
over by him to plaintiffs, and credited in tin* particulars of 
claim, they paid him a further sum of $150 applied for by 
him for the purpose of payment to the plaintiffs and paid 
to him for that, purpose, which sum lie had failed to pay over. 
In addition to this, a debt of $101. due bv him to two of the 
defendants, was released by them in consideration of the 
release by him to them of all claims for costs in the suit of 
llumherstone v. Dinner, and this was also done in conse
quence of his application for money to satisfy plaintiffs’ 
demand. Upon the evidence it is open to question whether 
Mr. Bown has not only received from his co-defendants a 
sum considerably in excess of the amount he was entitled to 
apart from the plaintiffs claim. If his co-defendants were 
held to be liable to the plaintiffs for the amount sued on. 
the latter should perhaps lie compelled to credit the amount 
received by Mr. Bown for them and not paid over by him.
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as the correspondence quoted shows that they authorized Judgment, 
him to collect it. hut 1 doubt whether they would be com- 8co,t. T 
polled to credit the contra account of $104, and the result 
might be that the defendants to whom it was payable would 
lose the account, having perhaps abstained from taking pro
ceedings upon it in the belief that it was satisfied.

The question whether plaintiffs had elected to look to 
Mr. Hown as agent or to the other defendants as principals 
was urged before me, but, if the principle laid down in 
Armour v. Kilnin'1 is the true one, it appears to me to 
follow that plaintiffs never had the right to elect between 
them. As 1 understand that decision the client alone is 
liable and not the solicitor unless there is a special agree
ment, the effect of which is to transfer the liability from the 
client to the solicitor. 1 have already expressed the opinion 
that such a special agreement or understanding existed in 
this case, and, having so held, it is unnecessary for me to 
decide whether plaintiffs had the right of election or whether 
they di«l elect. If the right existed, Ï would be* inclined to 
hold upon the evidence that they had elected to look to 
defendant Mown alone. At the conclusion of the trial, coun
sel for the defendants other than Bown applied for leave to 
amend their defences hv setting up the defence that plain
tiffs had so elected and thereby discharged these defendants, 
and also that defendant Bown was the agent of the plain
tiffs to collect the money for them. It is. however, unneces
sary for me to deal with that application.

The defences of defendant Bown are: That the counsel 
fees sued for are not recoverable on the ground that counsel 
cannot sue for their fees. That he did not retain the plain
tiffs, hut, as solicitor for his co-defendants, he 
from f Armour an opinion as to the advisability of
appealing, and thereafter employed him to argue the appeal.
That under the direction of said Armour and without any 
request from him (Bown), plaintiffs superintended the print
ing of the appeal hooks and factums and forwarded same to 
defendants’ agent at Ottawa and disbursed money in regard 
to such services. That he (Bown) paid said Armour $141.12,

8759
01



lu TEititrroitiKK law itEi'oirrs.

Judgment, who paid same to ]>hiilitiIts, which sum is sufficient to cover 
Scott, j. the services so rendered. That if lie (Bown) is liable at all.

lie is liable only for the plaint ill's’ services for superintend
ing. printing, etc., and not for any items charged in their 
bill of costs as counsel fees in the disbursement column 
thereof. That plaint ill's have never paid the counsel fees so 
charged, as paid to said Armour, nor are they in any way 
liable therefor, or under any promise or obligation to pay 
the same; and that the charges set forth in their bill of costs 
are unreasonable and excessive.

As to the right to sue for counsel fees, I agree with the 
opinion expressed by Boyd, (.. in Armour v. Kilmer,1 and 
bold that in the Territories they may be recovered by action.

Mr. Bown. upon being called upon by notice to admit 
facts duly admitted that all the services charged for bv the 
plaintiffs were performed by them, except one of the two 
letters charged for by them for forwarding fact unis, and the 
fee of $5 charged for attending to hear judgment, lie also 
admitted that the amounts charged by plaintiffs for those 
services are reasonable, except Mr. Armour’s fee of $110 for 
advising as to appeal, his fee of $50 for drawing factum and 
bis fee of $250 on the appeal. Those he claimed to be ex
cessive and unreasonable.

There is no evidence to show that the services charged 
in the two items wholly disputed by Mr. Bown wore per
formed. As to the fee of $80 for advising on appeal, the 
evidence shows that when his co-defendants were consider
ing whether this opinion should be obtained, lie informed 
them that Mr. Armour’s fee would be from $80 to $40. The 
only evidence as to the fee of $50 for drawing factum is that 
the advocate for the respondent was taxed a fee of $40 for 
drawing his factum, and the only evidence as to the fee of 
$250 is that the respondents’ counsel was taxed a fee of 
$200 in the same appeal.

There is, however, a further fact bearing upon the question 
of the reasonableness of all these charges for counsel fees, 
viz., that a bill of costs in detail showing these charges was 
rendered by plaintiffs to Mr. Bown nearly a year before this
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iii'limi «us commenced, mill there is nothing to show that up 
in tin1 time of filing his defence hr over disputed any of tlicsr 
charges, or any portion of thr hill so rendered, but, on the 
contrary, it «as shown that lie promised payment of the 
amount of the hill without asking or suggesting that any 
reduction in the amount thereof should lie made. I think 
this should lie taken into consideration in arriving al the 
amount plaintiffs are entitled to, especially as it is difficult 
in estimate the exact value of such services. Taking that 
fact into consideration, I hold that the charges referred to 
are not unreasonable or excessive.

The ground upon which Mr. I town disputes the charge 
of $.‘1 for attending to hear judgment is that his Ottawa agent 
lias charged him for that service.

It may lie that he was not made aware of this at the 
time he promised payment of plaintiffs’ hill. 1 therefore 
think that he was entitled to put plaintiffs to strict proof 
of the services having been rendered.

Judgment for plaintiff's against defendant Mown for 
sr.'s,VI:!, and interest thereon, in all $dl6.78.

Judgment for the other defendants against plaintiff's.

The plaintiffs appealed, moving the Court ill binir that 
lire judgment against the plaintiff's in favour of the defen
dants other than Bowu lie set aside, and, in so far as 
necessary, that the judgment against the defendant Mown 
in favour of the plaintiff’s should also he set aside, and a 
judgment entered in favour of the plaintiffs against the de
fendants other than Bown in such manner, (a) that the 
defendants other than Bowl) should, either collectively or in
dividually, lie declared to he liable to the plaintiffs jointly or 
severally with Bown, or (h) that the defendants other than 
I town should be declared to la1 liable to the plaintiffs alter
natively with Bown, but so that the plaintiffs shall not he 
coni|ie]led to elect between the liability of the defendant 
I town and that of the other defendants before verdict against 
both, or (r) that the defendants other than Bown should 
alone lie declared to be liable to the plaintiffs.
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The «I | *pea I was a rgued at Calgary on the 2 I ill and 23th 
.la n nary. 1 SUV.

.V. I>. Heck. (J.C. (('. C. McCaut, D.V., with him), for 
tin- appellants, the plaintiffs.

(1) The contract was perfected by Bown’s letter to 
Armour, 2oth July, Exhibit ** D,” and Armour’s letter in 
reply. The contract being once perfected and its expressions 
unambiguous, though its legal effect he disputed, the subse
quent correspondence cannot lie overlooked as to construe the 
contract already made, though no doubt if it were claimed, 
as. however, is not the caw», that it constituted a new sub
stituted contract, this could be done: Lewis v. A ichotson.-

(2) The correspondence shows a contract between 
Dinner et al. (through Bown as their agent) and the plain
tiffs that is. the common case of a solicitor engaging counsel 
and making disbursements (outside of such ordinurv dis
bursements as clerk’s fees) for the solicitor’s clients. In such 
cases it is rightly held that the solicitor is merely the client’s 
agent : Armour v. Kilmer.' O'Connor v. tlemmell,4 Itobins v. 
HriihjeLee v. Ere rest,"1 Unfit e v. Bushy,n following M u fi
tter tj v. Mansfieltl and overruling Hr ewer v. Jones'"' Ilartop 
v. Jnlres.'* Loss v. Fitch.'* Dellusshe v. Alt."' Knew Laws of 
England, vol. 10, pp. 371) et set/. The evidence shows that 
Bown was expressly authorized to retain the plaintiffs.

(3) Bown having contracted clearly as agent, was not 
personally liable at all. and therefore, a case of discharging 
Dinner et at. as principals by electing to charge Bown as 
agent does not exist. Apart from usage, an agent contract
ing as such is not liable even where the fact of agency only, 
though not the name of the principal, appears. The cases 
relating to brokers are distinguished on the ground of usage. 
Neither ** laxity of piactice,’’ Morris v. ('teasbijM nor mistake

7 L. J. Ex. 40: 3 M. & W. 114 : 0 1>. V. < . 140: M. & II. 337. 
"20 L. .1. Ex. 334 : 2 II. & N. 285: 3 W. It. 730. ”30 L. J. Q. It. 
100; 0 Q. It. I). 171 : 43 L. T. 717: 20 W. It. 313. **10 L. J. Q. Jt. 
102: 0 (). It. 734 : 11 ,1ur. 00. ,324 L. J. Ex. 143: 10 Ex. 033 : 3 C. 
L. It. .300: 1 Jnr. N. S. 240: 3 'V. It. 213. ’«1 M. & K. 700 : 2 M. & 
S. 438. > 0 (>. A. It. 7. "47 L. (Mi. 381 : L. It. 8 Eli. I). 280: 38 
L. T. 370. ”4 M. & S. 300. p. 375: 10 It. It. 344, p. 530.
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;i> to legal rights. Morgan v. Couch man," can _ ‘ the
true legal position : Faillir v. Fenton," Southwell v. Jlow- 
•litch,29 (iadd v. Houghton?* impugning and in effect over
ruling Faire v. Walker?* Fleet v. Million?3 Hutchinson v. 
Tat ham?* Pike v. Ongle;/?7' Evans on Principal and Agent, 
241. 207-68, 4551; Pollock on Contracts, 00 et seq.; Smith's 
Mer. Law, 172: Am. X- Eng. Encv. Law, 2nd ed., vol. II., 
11 111, 1120-21, 1124, ILK» et .ver/.; Green v. Kopke?n That 
the contract is that of the clients, not of the advocate, is also 
shown hv putting the converse case ; for the right of suing 
and the liability to he sued are correlative. Had the plain- 
liffs been guilty of negligence the right of action therefor 
would have been in Dinner et al. not in Down.

(4) If a case for election can arise, an election to 
charge Down solely has not been established. The corres
pondence subsequent to the perfecting of the contract is such 
as a priori would naturally lie expected under the circum
stances, and is without colour either way. Lee v. F re rest," 
and Dinner et al. are still liable: Calder v. Dobbell?" an
notated in Ruling Cases, vol. IL, p. 457.

Win. Short, for tin* respondents—the defendants other 
than Down.

(1) The English authorities are clear that a barrister 
cannot sue for his fees. Kenned;/ v. Broun?9 In re Le Bras
seur if- Oakley, Ex p. Terrell?" and though it is held other
wise in Ontario, McDougall v. Campbell3 and in Quebec. 
The Queen v. Doutre,30 yet the English decisions should be 
held applicable and binding in the Territories.

’-»4 L. J. C. 1'. nil : 14 C. It. 101 : 2 C. L. II. 53; 2 W. It. 00. ,e30 
L. J. Ex. 107: L. It. 6 Ex. 100; 22 L. T. 873; 18 W. It. 700. *1 C. 
I*, h. .474: 4f) L. .1. (\ V. 040: 45 L. T. 100; 24 W. It. K4K. »1 Ex. 
I». 457; 40 L. J. Ex. 71 : 30 L. T. 222: 24 W. It. 07.1. r-30 L. J. Ex. 
100: L. U. .1 Ex. 174: 22 L. T. .147 : IK W. It. 7*0. M41 L. J. Q. It. 
10; L. ]{. 7 Q. It. 120 : 20 L. T. 1K1 ; 20 W. It. 07. 5442 L. .1. ( . V.
200 ; L. It. K C. I*. 4K2: 20 L. T. 104 ; 22 W. It. IK. *\Kt L. J. Q. It.
474; IK Q. It. I». 70R: 35 W. R. 544. C. It. .140: 25 L. J. <\ V.
207: 2 Jur. N. 8. 1040 ; 4 W. R. 50K. «40 L. J. C. I*. KO : 224 : L. It.
H <\ I*. 480: 25 L. T. 120; 10 W. It. 07K. a,14 C. It. N. S. 077: 42 
L. J. C. I*. 147: 0 Jur. N. 8. 110: 7 L. T. 020: 11 W. It. 284. 

(1800 ) 2 Hi. 480: 05 L. J. Hi. 704: 74 L. T. 717: 45 W. It. 87. 
0 8. C. It. .442: 0 A. C. 745 ; 5.4 L. J. I». <\ 85: 51 L. T. 000.

Argument.9556
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Arguini'iit. (V) Bowii undertook to conduct the proceedings for a 
fixed sum. which was paid to him. and lie had, therefore, 
no authority to pledge his client*' credit generally. The 
plaintiffs were hound by the limitation of his actual author
ity: in fact, as the correspondence clearly shows, they looked 
solely to Bown : ('oh v. Xorth-Westera Hank?1 Thomson 
v. ('liplersdate,a- We are agreed that there is no right of 
election; hut it is Ik-cause Bown alone—not Dinner et al.— 
is liable: Thompson v. Davenport33 Smith's Leading Cases, 
Bull ed„ notes to Addison v. (Inndeseyni and Patterson v. 
(Ian deset/ai.

(3) A solicitor has no implied authority to retain 
counsel on the client's credit, and even if he has such im
plied authority, it will Ik* presumed that he pledged his own 
credit. Armour v. Kilmer,' so far as it holds the contrary, 
should not he followed: Mosti/n v. Mostf/n, Ex p. Barry.3* 
Sr race v. Whittinyton,ar‘ Waller v. Holmes,3** Bobbins x. 
Pennell.31

( 1 ) There is no evidence of the services charged for 
being done, nor of their value.

Beck, Q.O., hi reply.
Judgment was reserved.

| June 8th, 1899.]

Wktmoiik. J.—While I agree with the learned trial 
Judge in the conclusion which he has reached in this case. 
I cannot concur with the reasons hy which he has reached 
that conclusion. If Boyd. ('., has laid down the law cor
rectly in Armour v. Kilmer1 in holding that in Ontario soli
citors who employ counsel have u implied authority to pledge 
the client's credit for the1 payment of counsel fees/* and that 
legal privity exists “ between client and counsel, though a

"L. It. to (’. 1». lip. 371. 3711: 44 L. J. (\ V. 233: 32 L. .T. 
7.$:$. A. (’. 28g. ="» It. & <’. 78. v. 85; 4 M. & Hy. 310:
7 L. ,î. K. It. 134; 32 It. R. 578. «L. R. 5 ( h. 457: 30 L. J. (Mi.
780; 22 L. T. 401 : 18 W. It. 057. “2 It. & C. 11 : 3 D. & It. 105:
1 L. J. K. It. o. S. 221. *90 L. J. (Mi. 24: 1 Johns è H. 290 ; 0
.Fur. X. S. 1307: 2 L. T. 2ND; 0 W. It. 32. ”11 (). It. 248; 17 L. J. 
<}. It. 77: 12 .Fur. 157.
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-olieitor luis intervened in thp usual way " (page Ü2Ï), I am 
of opinion that thp plaintiffs arc pntitlcil in this action to 
recover against the defendants othpr than Bown, at least 
-h much of thp counsel fees as are yet unpaid. The contract, 
-o far as the plaintiffs are concerned, is entirely in writing, 
and is to be s|M>lled out of the letters passing between them 
and Bown down to the time that the plaintiffs' services were 
in-formed : and, assuming that Boyd, ('., was correct in hold
ing what I have stated, I fail to discover in that correspond
ence anything by which Bown held himself out as personally 
responsible until he wrote the letter of 10th August, 1800 
I Exhibit “ 2 "). The letters by Bown previous to that are to 
my mind exactly of the character, which an advocate, em
ployed to carry on an appeal, would writ - to counsel to 
engage his service, and are of a character which, under 

I nimur v. Kilmer,' would not render him personally liable.
I am 'of opinion that this was not the case of an undisclosed 
principal. With the very first communication to Mr. Armour 
Ia mendier of plaintiffs’ firm) (Exhibit 11 D "), Mr. Bown 
enclosed a copy of the appeal book which contained the names 
of the parties. Bown could not be held liable, if he were 
not otherwise liable, because the plaintiffs chose to give 
credit to him and charge him : nor would the plaintiffs by 
erroneously doing this prevent themselves from recovering 
against the principals, if they were the parties properly liable. 
Now, if Bown was not personally responsible under the con
tract as it stood when the services were performed, he would 
not be- rendered responsible by writing Exhibit No. “ 2," 
which was written after such services were performed ; be
cause any promise made in that letter was without considera
tion to support the cause of action sued on; by that I mean 
if Bown made any promise in that letter which bound him. it 
was made on the consideration of the plaintiff's accepting the 
remittances referred to in that letter and that is not the 
contract sued on. While on the subject of the letters written 
subsequently to the |ierformnnce of the services, I will refer 
to I,m ix v. Sichnhnn ;2 and T may add, as far as llown’s let
ters prior to Exhibit “ 2 " are concerned, it seems to me that.

Jiidgmi-nt. 

Wftmorc. ,T.
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instead of acknowledging his liability to the }>hiintitfs, they 
luivc a tendency in the direction of denying it and placing 
tlie liability on bis clients. Having reached this conclusion.
I am forced to state whether I agree with the holding by 
lloyd. (’.. in Armour v. K‘liner,1 which 1 have hereinbefore 
quoted. With the very greatest respect for the opinion of 
so eminent a .lodge, I am unable to do so. In view of the 
great extent of Canada, the character of the legal profession 
therein, and the nature of the business the members of the 
profession have to transact, f think that such a bidding 
would lead to very anomalous results. I <piite agree in the 
abstract proposition that counsel fees are recoverable in the 
North-West Territories as well as in other parts of Canada : 
and I further agree that when such counsel fees are earned 
in the Supreme Court of Canada the tari If does not apply : 
and that the counsel is entitled to recover upon a i/mintum 
meruit. So far as those questions are concerned, 1 quite 
agree with MvDomjnll v. Campbell.11 Armour v. Kilmerbe
fore referred to. and O'Connor v. Hem mill ;* and 1 think that 
the circumstances in the Territories are very much the same 
in respect to the right to recover counsel fees as they are in 
Ontario: but 1 am of opinion that when a solicitor or advo
cate is employed to carry on a suit or an appeal, and in the 
course of carrying on such suit or appeal, lie does what is 
usual to be done in the way of disbursements for that object, 
lie /nimii farie renders himself liable to the persons of whom 
lie demands services to be |>erformed or work to Ik* done. 
The persons he employs are to look to the advocate and not 
to his clients for their pay : for instance, in appeals to the 
Supreme Court of Canada, the appeal books and fact unis 
have to be printed, the printer looks to the advocate who 
employed him and not to his clients. So an agent has to 
be employed at Ottawa: in this case Messrs. Chrysler tV Lewis 
were employed. It was conceded by plaintiff's counsel 
that, for services of this sort, the agent must have recourse 
to the advocate and not to his client : and it seems to me that 
the employment of counsel, other than the advocate or 
solicitor retained to carry on the appeal or trv the case, when
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-mil employment is ordinary ami necessarily usual, stamls Judgment, 
ni a («isition similar to that of the employment of the printers w,.|.? 
or the agents so far as the ]ktsoii /irimil facie liable to pm 
for the services is eoneerned. It seems to me that the rutin 
'Iciulenili in Hobliins v. Fennell” is quite applieahle. The 
counsel “ knows nothing of the client hut his name.’’ In 
;i large pro|airlion of the appeals taken to the Supreme Court 
of Canada, although the advocate or solicitor employed is 
qualified to practice in that Court, counsel living nearer the 
place where the Court holds its sittings are owing to the 
distance usually retained, the distances being so great. Now. 
if Itoyd, C„ is correct, let me point out what might and 
frequently would occur. In many instances, as I know from 
my own experience, the agent employed at Ottawa to do the 
agent’s work is retained ns counsel to argue the appeal. We 
would then have, by the same firm and arising out of the # 
same appeal, two sets of charges and two rights of action, 
one against the attorney or advocate for agent’s fees and dis
bursements, for which the client would not he liable, but 
the advocate would; the other for counsel fix's against the 
client, for which the advocate would not lie liable, but the 
client would. Take this very ease under consideration, there 
are charges in the plaintiff’s hill which are not counsel fees 
at all. and for which under the authorities, I town is clearly 
the party liable and not the clients: such as disbursements 
for printing appeal hook and factions, revising proof, attend
ing on printers, letters to agents, and the like.

1 have great doubts if the fee for preparing the factions 
is not a charge, under the same authorities, properly against 
I town. If the defendants other than I town are liable in 
Ibis action, how much and what are they liable for? Is Mown 
liable for part and the others for the rest, and, if so. what 
is each liable for ? To whose credit should the several pay
ments on account la' applied? Should judgment lie given 
against. Bowu for part of the claim and against the other 
defendants for the rest ? I quite concede, however, that a 
client may so net ns to render himself responsible directly
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to tin1 counsel employed, as lie may so act as to render him
self directly responsible to the printer or the agent; as, for 
instance, if lie specially retains the services of the counsel 
and agrees to make himself liable for his services or author
izes any body else, the advocate, even, to do so. The ques
tion then arises did this occur in this case? I cannot dis
cover from the evidence that it did. There were no doubt 
consultations between Mown and the other defendants as 
to what counsel it was advisable to retain, and there was a 
general understanding that Mr. Armour was to he retained. 
That, however, was merely a consultation, there was no 
authority to Bown to pledge the credit of the clients to the 
plaint ill's or to depart from the general rule. Mr. Bown was 
the person retained to carry on the appeal for them and to 
see that all that was necessary to he done was done: and to 
him. and to him alone, they held themselves liable. What 
the bargain between the clients and Mr. Bown was, it is not 
necessary to discuss. If Bown has to pay the plaintiffs lie 
undoubtedly has his remedy over against the other defend
ants for such services and disbursements as he properly 
rendered ami made, unless lie has precluded himself by some 
agreement. 1 ought to state that I am quite satisfied that 
tin1 defendants other than Bown rendered themselves liable 
to the plaintiffs for the opinion as to the advisability of 
appealing, hut 1 think this may he fairly considered as paid 
in tin1 first remittance to the plaintiffs.

I think this appeal should he dismissed with costs.

Biciiahdsox and Bovleav. J,T„ concurred.

Metivire. ,1.—I regret that I am unable to agree with 
the conclusion at which the rest of my learned brethren 
have arrived in this case. As to the question whether the 
clients or the solicitor are liable under the circumstances 
of this case for the fees of counsel < .1 entirely con
cur in the judgment just read bv my brother Wetmore so 
far as it decides that, if the decision in Armour v. Kilmer1 
is right, then there is nothing in the correspondence between 
Bown and Armour constituting the contract to show that

0986
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IL nui intended to make himself personally liable ; that this 
. orres|H>ndcnce is just of the character one would expect to 
liml where a solicitor, having no intention whatever of mak
ing himself liable, writes engaging counsel to conduct his 
i lient»" appeal; also that the subsequent correspondence in 
ibis ease, after the work was done, cannot la- taken to vary 
die contract already entered into and under which the work 
was done. I also agree that in this country counsel can sue 
and recover for their fees. The only point on which I can
not agree is that the solicitor is to be deemed, in ordinary 
eases and in the absence of special agreement, the person 
who is exclusively contracting with the counsel; and 1 mav 
state my reasons therefor but briefly, as any decision I have 
arrived at cannot in this case alfect the result. As 
is pointed out by my brother Wet more, the appellants 
concede that so far as the charges are for the class of work 
usually done bv a town agent for a country solicitor, the 
latter is solely liable to the town agent. In Semer v. ll’/ii/- 
/oii/toH,'11 it is said by the Lord Chief dust ice that this 
" formed an exception to the general rule that agents are 
not liable u]»n a contract made by them in that character, 
when the name of the principal is disclosed at the time of 
die contract, because it was the usual course of business 
between attorneys when ( ‘ ' by another," and, sub
sequently, he mentioned another reason that the town agent 
usually shares the charge for such work with the country 
attorney. Xoxv. T am not aware of any place where counsel 
fees are shared.

I think it will not lie disputed that a solicitor is the 
agent of his client. In her v. Everest,"' Pollock, It., said : “ It 
is a clear rule, where a person is presumably acting as agent 
or another, the principal is bound and not the agent An 

attorney is certainly in that position ; he is the agent of his 
clients and is acting in pursuance of instructions,” ami 
again, "/irimn facie it is the client who is liable in the 
ibsence of an agreement.”

In the present case, it is not disputed that the defend
ants here authorized their advocate Bovrn to appeal : and not

VOL. IV. T. !.. HITTS 4
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■ladgnimi. milv did they authorize him to oldain the opinion of Armour 
M.-Ouin- .1 as to tlio advisability of appealing, but J am also of opinion 

from tin* evidence not only of I town, but of John Kelly 
(p. II. Appt'al I took, linos Vti and ‘.’Î ) and of Joseph Kelly 
< pa rt it'll la rlv p. 1.1, line JO, and p. Hi, line (I), both ealled 
for the defence, that not only did the defendants understand 
that counsel in Ontario was to lie employed, but that Mr. 
Armour was to lie that counsel, and that it was not under
stood that I town was himself to argue the ease at Ottawa. 
Having express authority from the defendants to appeal, 1 
think that in any ease he would have implied authority in 
employ counsel residing near Ottawa. In Itoaa v. Fitcli,'* 
liurton, J., quotes with approval the language of Lord 
Thesiger in Dr Hwtxlie v. .1/1,'“ " that where the exigencies 
of business require the carrying out of the instructions of 
the principal bv a person, other than the agent originally 
employed, the reason of the thing requires that the general 
tide should be relaxed, so as to enable the agent to appoint 
a substitute, and on the other hand to constitute, in tile 
interest and for the protection of the principal, a direct 
I'riritji nf cinitnict between him and such principal.” The 
decision in AW V. Fitrli l:' is that there was a direct privity 
of contract between the client, who in Quebec employed a 
solicitor to collect an account for him from a debtor resident 
in Ontario, and the Ontario attorney employed by the Quebec 
solicitor, so that the client could recover from the Ontario 
attorney the money collected by him. That being so, could 
not the attorney have sued tile client for the value of his 
services? If, then, the advocate here was the agent of his 
clients, ns laid down in Lft v. Frnext,"' and had express 
authority to appeal, then apart from what 1 have said as to 
the clients expressly authorizing him to employ counsel, 
" The exigencies of the business ” were here, in the absence 
of express understanding to the contrary, such as to author
ize him to employ counsel. Being then agent, and agent, as 
we all agree, for principals disclosed at the time, and acting 
within the express terms of his authority ns such agent, 
when he employed counsel by a contract in which, ns we all
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again, the agent did not express by the form of the 
contract that lie was to lie personally and exclusively liable 
and that no resort was in any event to lie had against the 
prin< ipals (Story on Agency, ss. 261, 26,1), it seems to me 
ihat we have the ordinary case of an agent contracting, and 
known to lie contracting, for a disclosed principal. In sup
port of this view 1 might refer to Babins v. Bridge." That 
was an action hv a witness subpcenacd by a solicitor to recover 
from a solicitor his fees as such witness. Lord Ahinger said, 
" The attorney is known merely as an agent—the attorney of 
the principal * * * the agent acting for and on behalf of his 
client docs not bind himself unless he offers to do so by ex
press words.” After explaining why certain services arc 
chargeable personally to the solicitor, he says: “But in the 
case of a witness it is different ; he has no course of deal
ing”; (i.e., a course of dealing which would show as bv 
custom who was to he looked to) “ he knows it is for the 
party that he is to give evidence; his obligation is to the 
party, and if he fails to attend it is the party’s loss.” Apply 
this latter language to the case of counsel, lie, too, knows 
that it is for the party that he is to argue the appeal, and 
ihat if he fails to attend, or is negligent in his duty, it is 
the party's loss. If, then, the attorney is an agent of his 
principal, I need not discuss at length what the law is in 
such a case. It is well settled as laid down in Marri* v. 
Cleasby,'1 that “the principal must always he debtor, and 
i hat whether he is known or not ; exempt where the broker 
lias by the form of the instrument made himself so liable.” 
See also the quotation from Story on Agency in the judg
ment of Hannan, J„ in ('aider v, Dobbeii.-1

Oral evidence is admissible in such a case to prove a 
custom in any particular business that the agent is to lie 
personally responsible ; this not contradicting the writing. 
An instance of this is the case of Pike v. OngleyM where a 
custom was proved that, in the hop trade, if the agent did 
not when making the contract disclose the name of his prin- 
' ipal, he was understood to lie assuming a personal respon- 
-iliility. So a custom might, I think, have I icon shown here,

Judgment. 

McGuire. J.
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Judgment. 

M.<itiire. J.

f VOL.

il' iinv smli ciistoin existed, ihiif, under the eirciimstances 
of this ease, the attorney was presumed to he contracting so 
as to make himself exclusively liable, and that no resort 
should lie had by or against the client on the part of the 
counsel : hut 1 do not find any attempt to prove such a cus
tom or usage. As pointed out in Scraee v. Whittington," 
the liability of a country attorney to a town agent is based 
on the usual course of business in such eases. I fail then 
to find any reason satisfactory to my mind why another ex
ception should lie made (in the ease of counsel fees) to the 
general rule that it is the principal and not the agent who 
is liable. In short. I agree in the judgment in Armour v. 
Kilmer.'

If the clients in the present ease were originally liable. 
I cannot agree that even if Down did tell his clients that in 
his opinion the costs of appeal would not exceed $150, this, 
not lining communicated to Armour X' Co., cannot affect the 
ipiestion any more than where a principal employs an 
agent to buy a horse, the agent, assuring him that he can 
buy one as desired for $100, subsequently agrees to pay $150 
for it. and the principal receives and takes the horse.

Nor do I think that drawing on Mown for the amount 
of their bill of costs makes any difference. I refer to the 
law as laid down in llottomleij V. XuttallA and I’riextleg v. 
Kmiie." in support of this. Apparently even had Armour 
& Co. begun suit against I town, that would not have been 
sufficient, if they chose to abandon such suit before getting 
judgment.

The fact of the clients having paid $200 to Bnwn for 
the purpose, expressed on the face of the cheques, of paying 
Armour & Co., does not relieve the clients, unless they 
did so because misled by the conduct of Armour & Co. into 
believing that Mown had paid them, or (possibly) that 
Armour & Co. had irrevocably elected to look to I town alone. 
I refer to Dariaon v. Donaldmn,' and the judgment of 
Hratnwell, R., in irrine v. Watson.' In the present ease the 
clients knew that Armour & Co. had not been paid, for their 
bill was included in Kxhihit “ 12" ns part of the sum they
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wvri- required to raise, anil they, through Mr. Short, paid to judenrai. 
Ifowu $2(111 expressly towards Armour's costs. MrOuirv, .1

In my view of the ease the plaintiffs are entitled to suc
ceed against Mown for so much of the claim as was for ser- 
vices usually performed by town agents for country attor
neys, the plaintiffs having conceded that they can look only 
In liown for these services, and I am deciding as to these 
upon that concession without considering the matter further.
11 seems to me that these would cover about everything in 
plaintiffs' claim except fee for opinion, fee on factum, and 
fee on argument. As to these, plaintiffs are entitled to judg
ment against the defendants other than Bown, and for such 
amount as those services were worth. I think the case 
should lie referred hack to the learned trial Judge to ascer
tain and settle the amounts chargeable to Bown. and to the 
other defendants respectively, giving credit for the amounts 
already paid to Armour & Co. ns the evidence may warrant.

.l/i/ir«/ dismissed with costs. Me uirk. J.. dissenting.

1! ECOUTER :

The Editor.
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Statement.

Lor(illKKI) V. PAltlllSII AND McLEAN.

Easts—Taxa tin»—Iferieir — Semina defences — Set Una aside judg
ment—Fi. fa. lands—Examinât inn for discovery—Admissibility of.

Where an action is tried ngninst two or more defendants mid any 
defendant se|mrates in liis defence, and the judgment is ngninst 
nil the defendants, the law is that each of them is liable for the 
damages awarded by the judgment ; and each of them is liable to 
the plaintiff for all costs taxed by him as properly incurred by 
him in the maintenance of his action, except as to costs caused to 
him by so much of the separate defence of any defendant ns is 
and can be a defence for that defendant only as distinguished 
from the other defendants. The foregoing rule laid down in Stumm 
v. Dixon*, an action for tort, was held applicable to an action on a 
contract.

In an action against two joint makers of a promissory note, who 
though they set up substantially the same defence, severed in their 
defences—Held, that on the taxation of the plaintiff's costs the 
following items should lie allowed as against both defendants : (1) 
Costs of a concurrent writ of summons against one of the de
fendants ; (2) Costs occasioned by the separate defences of each 
defendant : (•'») Costs of the examination for discovery of one of 
the defendants, although as the other defendant had not been 
notified of the intention to hold the examination the depositions 
were not admissible in evidence against him.

Where a judgment by default was set aside, and the defendant was 
given leave to defend on payment of costs.

Held, that the defendant was liable to pay the costs of a fi. fa. lands 
issued concurrently with a fi. fa. goods.

[Scott, Jm June loth. 1899.

The plaintiff sued the defendants as joint makers of a 
promissory note and entered judgment in default of plead
ing. Executions were forthwith issued against the goods 
and lands of the defendants. Subsequently the defendants 
obtained an order setting aside the judgment and giving 
them leave to defend upon payment of costs. They then 
severed in their defence, hut their defences contained sub
stantially the same pleas, viz. :—1st. Denial of making of the 
note. 2nd. Absence of consideration. 3rd. Non-presentment. 
Ith. Payment. The defendant McLean also pleaded that lie 
was to the knowledge of the plaintiff an accommodation 
maker for his co-defendant. The defendant Parrish was

'22 Q. It. n. ftfl. 520 : 58 L. .1. Q. It. 182 ; <10 L. T. 500 ; 20 W. 
It. 457: 52 .1. V. 500.
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examined for discovery, though without notin' being given mamunt. 
ni ilie (h'fenilant McLean or to his advocates.

I’pon the trial of the action the defendant Vanish 
did not appear and judgment was directed to lie entered 
against him. The plaintiff's counsel tendered in evidence 
as against McLean the examination on discovery of the de
fendant Vanish. Counsel for the defendant Mid-can ob
jected on the ground that Mcl-can had had no notice of the 
examination, and that in any ease it could not lie received 
as ag a co-defendant. | Scott, .1.—In the circumstances 
I cannot see that it would lie just to allow this evidence to 
go in against McLean and I decline to receive it.] After 
trial judgment was given for the plaintiff against the de
fendant Mcl-can ; and upon the taxation of costs the clerk 
allowed to the plaintiff the following items:—

1. Costs of a concurrent writ issued for service of Var-
risli.

2. Costs of the fi. fa. lands issued under the judgment 
which had been set aside.

3. Costs of the examination on discovery of the de
fendant Vanish.

The defendant McLean applied for a review of the taxa
tion on these three items and the review was heard liefore 
Scott, J.

V. McCarthy, Q.C., for the defendant McLean. One of 
several defendants is liable only for such costs as arc occa
sioned by his own defence, and not for those occasioned by 
tin' other defendant: Sfunim v. Dunn.' Further, the defen
dant McLean had no notice of the examination of Vanish, 

should not have to pay the costs of it. Also the plain
tiff is not entitled to costs of fi. fa. lands, because he issues 
that at his own risk until it is known whether he can make 
the money by fi. fa. goods.

A’. H. Bennett, for the plaintiff, referred to Morgan and 
Wurtzburg on Costs, p. 121, and discussed the case of 
Stamm v. Dixon.'

4
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JudgmiMit. | June 1'ilh, IS',)!).]

Scott, .1. —This is mi application bv the defendant 
Mclaain for a review of the taxation by the clerk of the 
plaintiffs" costs of the action. Itv consent of counsel, a re
view was had without a formal application therefor having 
I... .. made. The object ions are:—

I. That all costs in connection with the issuing of the 
concurrent writ and service on Vanish should lie disallowed.

'4. That all costs occasioned by the separate pleadings 
ol the defendant Varrish should Is1 disallowed as against 
defendant Mcls'an.

II. That the plaintiff should only lie allowed for fi. fa. 
goods on the setting aside of judgment against the defen
dants.

I. That till costs in connection with the examina
tion of defendant Parish for discovery should he disallowed 
as against defendant Mclsan on the grounds that the ex
amination was e.r jiarle. and that the defendant McLean or 
his advocates were not notified of the examination.

The action is against the defendants as joint makers of 
a promissory note. Plaintiff recovered judgment by default 
of pleading and issued executions against goods and lands 
thereon. Defendants obtained an order setting aside judg
ment and permitting them to defend. Although they sev
ered in their defences, their defences were substantially the 
same, viz. :

1. A denial of the making of the note. 2. Absence of 
consideration. II. Xon-presentment for payment. 4. Pay
ment.

It is true that defendant McLean in his defence of 
payment alleged that he was to the knowledge of the plain
tiff an accommodation maker for his co-defendant, hut that 
allegation was unnecessary to support his defence of pay
ment, and no other relief was claimed by him upon that 
ground. At the conclusion of the argument, I held that the 
plaintiff was entitled to the costs of the execution against 
lands which had been issued hv him.
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As tu the other objections, eounsel for the clefemlnnt Jintsiiisni. 
'•Iel.eim relied upon Stimuli V. Dijron.' scon .1.

In that ease laird Esher says, at ji. 533: “In my 
opinion the true rule is this: Where an action is tried against 
iwo or more defendants, and any defendant separates in his 
defence and the judgment is against all, the law is that each 
■ if them is liable for the damages awarded by the judgment 
and each of them is liable to the plaintiff for all costs taxed 
by him as properly incurred by him in the maintenance of 
bis action, except as to costs caused to him by so much of 
the separate defence of any defendant as is and can only he 
a defence for that defendant as distinguished from other 
defendants.”!

Applying that rule to the present ease. 1 understand it 
to mean that if defendant I'arrish had set up a defence which 
was not open to defendant McLean and costs were occasioned 
by the defence, defendant McLean would not be liable for 
them.

As n matter of fact, no defences were set up l,y defen
dant Parrish which were not open to defendant McLean, 
or which were not actually raised by him. \ therefore can
not see why, under that rule, defendant McLean should not 
he liable for all costs projierly incurred by the plaintiff in 
the maintenance of his action. I therefore hold that the 
first, second, and fourth objections must fail.

IÎKPORTKR :

('has. A. Stuart, Advocate, Calgary.

t The judgment quoted from proceeds ns follows : “ With regard 
to such costs so caused to the plaintiff, he is entitled by law to 
recover such costs against that defendant alone who so caused him 
to incur them. In such ease the taxation before the Master ihould 
he one taxation with all the parties present ; there would be only one 
allocatur : but the Master, on being satisfied that a part of the costs 
«•ame within the rule above enunciated, should mark them in the 
margin and on the postca accordingly. Then the plaintiff would he 
entitled to issue execution against either defendants for all costs not 
so marked, but against the one defendant only who had caused the 
idaintiff the costs so marked in the margin.”
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l \(iS V. CAM;A I?Y GKNKItAL HOSPITAL.

Jtittcorerii—Action for wrongful disinisnal ami libel—Relevancy.

'Plu* pliiiiititT laid, us u memher uf the Medical Board of tin* defenil- 
uiits’ r«*<*«>iiihi«• im|«•«I u certain woiiuin us u nursi*, uml sin* wus em
ployed by tin* defendants. Subsequently tin* defendants liuving been 
informed that the pluintitT bud introduc'd tin* womiui under un 
ussuined inline mid hud previously been living in ndultery with 
her. dismissed the plaintiff from their Medieul Hoard, uud with
drew permission to him to deliver lectures to the nurses, by it 1 «so
lution of their Board of Directors, in which the grounds of their 
action were stated to be that the plaintiff hud “ recommended ns 
n nursi* a woman who was not a fit and proper person for the posi
tion. and had in doing so done injury to the hospital and for other 
reasons” not specified in the resolution.

The plaintiff sued for wrongful dismissal and for libel. In their de
fence the defendants set up that the alleged libel was privileged 
and that they hail received information to the effect that the 
plaintiff had been living in adultery with the woman in question 
some time previous to his appointment.

('poll his examination for discovery, the plaintiff was asked several 
questions as to his former relationship with the woman. These In* 
refused to answer. I'pon an application to compel him to answer, 

Held, that the plaintiff was hound to answer all questions the answers 
to which would tend to show whether or not the woman in ques
tion was or was not a fit and proper person to he employed as a 
nurse, even though the facts sought to he proven had occurred 
previously to the plaintiff’s appointment, and that evidence tend
ing to show that the woman had been living in adultery or leading 
an immoral life was evidence bearing on that issue, especially as 
the adultery was alleged to have been committed with the plain
tiff himself, mid lie would therefore be aware of it and of tin* 
fact that the woman was not a fit and proper person when In* 
recommended her appointment.

I Scott, .1.. June SOtl,. JS'.HK

The plaint ill’ sued the defendants for wrongful dismissal 
and for libel. The statement of claim and the defence are 
fully set out in the judgment. Vpon his examination for 
discovery the plaint itT refused to answer certain questions 
and the examination was adjourned. The defendants then 
obtained from Scott. .1,. a summons in which they asked for 
an order that the plaintiff should attend at his own expense 
for further examination and answer the questions which he 
had refused to answer. These questions are also set forth 
in the judgment.
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On the return of the sunmions. Argument.

./. It. Smith, Q.C., showed cause. The facts alleged in 
the statement of defence, having, if true, occurred lieforc 
I lie plaintiff’s appointment, they cannot justify his dismissal. 
Kxnmination with res|M-et to them is therefore irrelevant, 
lie cited (Mgers' Lilicl and Slander, HI. etl., pp. 117, 112,
MO, IÂ], 1.7y ; Martin v. Strong

McCarthy, Q.V., in support of the application, cited 
Brav on Discovery, pp. 4.78-67 : llolmested & Langton, 
p. 625.

[ June 30th, 1S0II.]

Scott, ,T.—This is an application by the defendant 
company for an order to compel the plaintiff to attend at his 
own expense for further examination to answer the ques
tions set forth in his examination for discovery which he 
refused to answer.

Bv his statement of claim in this action the plaintiff, 
who is a duly licensed doctor of medicine practising in Cal
gary. claims, 1st, damages for his wrongful dismissal by the 
defendants from his position as a mendier of the Medical 
Hoard of the Calgary (leneral Hospital; and 2nd, damages 
for libel, the libel complained of being contained in a resolu
tion alleged to have been written and published by defen
dants in the following words :—

“ That in recommending ns a nurse to the Calgary (leu- 
cral Hospital a woman who was not a lit and proper person 
for the position, Dr. Ings has done an injury to the hospital, 
and that for this, and other reasons, he be hereby removed 
from the medical board.

2nd. That the permission given to Dr. Togs to deliver 
lectures to the nurses at. the Calgary General Hospital be 
hereby withdrawn,

3rd. That a copy of these resolutions be sent to Dr.
Ings.”

A. & E. ÏKT»: 1 X. & 1*. L'0: 2 II. & W. 3ÎW; It L. J. K. B. 48.
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Among lh<‘ defences mist'd by the defendants was the 
following, which was pleaded to the whole statement of 

c laim : —
In further answer to the whole statement of claim, the 

defendants say that if they did write and publish the words 
set forth in the said statement of claim (which they do not 
admit), they were written and published without malice 
and in the belief that they were true, and under such cir
cumstances as to make them a privileged communication; 
particulars are as follows:—

The defendants are a charitable corporation, and on or 
about the .‘{oth day of January, 1800, they, by a resolution 
voluntarily and without any consideration appointed the 
plaint ill* a member of the medical board of the defendants, 
and also voluntarily and without any consideration ga\e the 
plaintiff permission to deliver lectures to the nurses at the 
defendants* said hospital, neither of which positions was for 
any definite length of time, and could lie cancelled by the 
defendants at pleasure.

That subsequently, and on or the 9th day of
March, 1899, the plaintiff wrote a letter to the defendants’ 
head nurse in the words and figures following:—

“ Dear Nurse Tver,—This will he handed to you by 
Mrs. Holt, who informs jnc that she wishes to enter the 
( « encrai Hospital with a view to nursing. She has come to 
Calgary recommended to me by a prominent physician, ami 
as far as I can judge, 1 think will have good nursing abilities.

1 have given her a case of minor surgery in town, and 
as she comes with introductions to me, I will he glad if you 
can do anything for her.

Yours very truly.
Geo. Arthur lugs.

J\S.—Will he out to-morrow evening for lecture.
Your nurses have done you fairly good credit in their 

exam. G. A. I.*'
Which letter was duly laid before the defendants’ 

hoard of directors at a regular meeting of such hoard, and

67
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the defendants relying on the truthfulness thereof, duly 
ap|iointed the said Mrs. Holt on the staff of nurses in the 
defendants' said hospital.

That shortly after the said Mrs. Holt was appointed to 
the said staff of nurses, the defendants’ suspicious were 
aroused as to the truthfulness of the said letter, and as to 
the moral relations of the plaintiff and the said Mrs. Holt, 
and, upon enquiry, the defendants found that the said 
plaintiff and the said alleged Mrs. Holt had for some time 
previous to the plaintiff's coming to the city of Calgary to 
practice his profession, been living in several places in the 
State of Montana in adultery as alleged husband and wife, 
the plaintiff at the time having a wife and family residing 
as the defendants believe, in the city of Montreal, in the 
Province of Quebec, and the said alleged Mrs. Holt then 
being a married woman whose husband was still alive.

I'pon further enquiry the defendants learned that the 
said alleged Mrs. Holt was introduced by the said letter under 
a false name, and that her real name (as well known to the 
plaintiff when he wrote the said letter) is Annie (Irani, the 
wife of one Duncan tirant, whom she abandoned in New 
lilasgow. Nova Scotia, several years since, at the same time 
abandoning her two children, and that at or about the same 
time the plaintiff also abandoned his wife and several chil
dren at New (llasgow aforesaid, where he was practising his 
profession, and he and the said Mrs. Grant alias Mrs. Holt, 
had almost ever since, and up to about the time the plaintiff 
i nine to reside in Calgary, been living together as husband 
and wife. And shortly after learning these facts, the direc
tors of the defendants' said corporation, at a regular meet
ing. passed the said resolution, believing (ns was the fact) 
that in the interest of the public charitable institution it 
was their duty to do so, which is the liliel complained of.

I'pon his examination for discovery admitted
that lie wrote the letter referred to in this defence. The 
questions which he refused to answer were as follows:—

1. Is Mrs. Holt the woman’s name, that is, the Mrs. 
Holt referred to in Kxhihit "A" (the letter re
ferred to?)

Judgment. 

Scott, J.

C4C
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V. Dili this woman tliait you cull Mrs. Holt obtain the 
position of nurse in the defendants’ hospital ?

3. Is it not the fact that you lived for some time in 
tirent Tails, Montana, with the woman referred to 
as Mrs. Holt, as man and wife?

1. Is it not a fact that you also lived with Mrs. Holt 
at Shelhy Junction, Montana, as man and wife?

5. Is it not a fact that you left New Glasgow, Nova 
Scotia, along with this woman some years since, 
and have for a greater part of the time since then 
been living together as man and wife?

fi. Is it not a fact that you passed through Calgary on 
the V. I*. It. about the time mentioned in the spring 
preceding along with this woman and introduced 
her to \V. II. Grant as your wife?

7. Is it not a fact that this woman's name is Mrs. 
Grant, who was living with her husband in New 
Glasgow when you were practising your profession 
there ?

K Is it not a fact that you have a lawful wife now living 
and who was living with you in New Glasgow when 
you were practising your profession there?

9. Is it not a fact that during all the time from that 
date (about 1893 or 1894), you have had and now 
have a lawful wife living from whom you are 
separated ?

in. Is it not a fact that during almost all the* time 
since you left New Glasgow you have been living 
with this Mrs. Holt as husband and wife?

During the examination the only ’’ taken by
counsel for the plaintiff to these questions was that they 
were not relevant to the issue on a defence of justification.
I pon this objection being taken th<* examiner ruled that 
the questions were relevant, hut plaintiff again refused to 
answer them.

Upon the hearing of this application it was further 
contended that the facts set out in the defence referred to

0323
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-lid not iifTord any justification in law for the dismissal of 
plaintiff, because they relate to matters which occurred prior 
lo the plaintiff's appointment : that the questions above set 
out relate solely to such prior matters, and they are there
fore irrelevant to any material issue in the action.

The libel complained of apjwars to be that the defen
dants charged that the plaintiff recommended as a nurse 
for the hospital a person who was not a lit and proper person 
for the position. It appears to me that upon the pleadings 
one of the questions to lie determined is, whether the person 
recommended was a lit and proper person. Evidence to show 
that the person had been living in adultery or leading an 
immoral life is evidence bearing upon that question, even 
though such evidence may refer to misconduct of that de
scription at a date prior to the plaintiff's appointment to 
office.

The fact that the plaintiff was living in adultery before 
the appointment may not lie in issue, and therefore evidence 
as to his having, prior to bis appointment, lived in adultery 
with any woman other than the person recommended by him 
as a nurse might possibly he irrelevant, but evidence ns to 
bis living in adultery with the latter is, in my view, relevant 
because it. tends to show not only that the latter was not a 
lit and proper person for a nurse, hut also that he must have 
been aware of the fact.

T therefore hold that the plaintiff is bound to answer 
questions numbered 11, 1, 5, f>, < and lft, above.

Upon the argument my attention was not called to 
questions numbered Nos. 1 and '! above. The objections 
taken by the counsel for the plaintiff do not appear to me 
to ho applicable to them, and 1 see no reason why they 
should not he answered as they appear to he relevant.

I think that plaintiff should not now he required to 
answer questions numbered S' and It. I cannot see that they 
arc relevant.

The order will therefore be that plaintiff attend at his 
own expense before the clerk, at such time and place as he
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.iiificment. shall appoint, ami answer <|iiestions numbered 1. V, •'». I. 5, 
s.uti. .r. <i, “t and 10. as above set out.

Costs of the application and of such further examina
tions to he costs to the defendants in any event on final 
taxation.

(filler (iccoi'ilin;fh/.
IfLl’OKTKU ;

( has. A. Stuart, Advocate, Calgary.

CAIMJO v. JOYNEK.

Sale of Howls—Ha il incut—(Intin drain-tickets— Hxtrinsic erUlenve 
Alterations in il oc n nient».

l’IniiitilT ili'livrml wln-nt to tin* tlcfcmlnnts. millers, from time to 
time, receiving mi delivery tickets, of wliieli the following is n 
sninple : “ L‘. 11 " (date) “ II. !.. Ciirgo. K5 It. \Vlit. .1. & K. K.." 
(defendants' miller). I'hiintiff alleged a sale of the whole: de
fendants a pu reluise of a part of the wheat delivered and a bail
ment of the remainder.

Ilehl. that tin- tickets showed delivery only and that the question of 
sale or bailment must he determined by extrinsic evidence. On 
tin- evidence the trial Judge found for the defendants.

'Plie effect of alterations in documents discussed.
| RichAimsox. J., Jane 2hut, JtiW.

In lS!ix defendants were trading in partnership as 
millers at Fort (Qu'Appelle. Between 1ÎMh November, 18!ih. 
and (Ith January, 18!)!), plaintilf delivered at their mill 
J.JDV bushels of wheat, receiving from defendants* miller 
when delivering the grain. .'IT tickets, of which the following 
is a sample :

Tl 11. II. L. Cargo, 85 B. Wht. .1. A- E. K.
The lx. was the initial of defendants* miller who received 
the wheat, and the J. A E. represented the defendants. 
On 1 Vth January. IK'.W. the* mill with the wheat in question 
was destroyed by fire.

I 'la i nt i IT then sued to recover $l,J(i4.5!) as balance of 
the price1 of the wheat at 5Vc. por bushel. VlaintilT alleged 
he had sold the grain to defendants by an agreement made
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1 Utli November, 1898, whereby it was to be delivered im- sutwuent. 
mediately; the priee of from 600 to 1,000 bushels to be 
paid at once, the balance in the spring; the rate to be 
Sc. ]ier bushel less than was being given at the time of pay
ment, on the railway at Indian Head.

Defendants contended that no agreement for sale was 
entered into on 19th Noveml>er, but that on the 26th they 
purchased a car load of 664 bushels at 53c. per bushel, 
being 2e. less than was then being paid at Indian Head; 
the price of this had been paid before action brought; the 
remainder of plaintiff's wheat hail been admitted to the mill 
for storage only, to accommodate plaintiff.

The ease was tried liefore IIiciiaiiuson, J., without 
a jury.

IV. C. Hamilton, Q.C., for plaintiff, urged that all the 
circumstances surrounding the transaction should be looked 
at. and that the following strongly supported plaintiff's case:

Defendants did not conduct a warehouse. One Court 
was the only person to whom defendants had given storage 
tickets during a period of one year. The receipts given 
to plaintiff on delivery of the wheat, by defendants’ 
agent, are not warehouse receipts. Defendants possessed 
no regular warehouse receipts, and their printed forms did 
not contain the words “at owner's risk.” Xo charge was 
made for storage. Defendant Klkington admitted on cross- 
examination that he fully expected to buy the plaintiff’s 
wheat liefore spring. In ease of sale to anyone other than 
defendants, plaintiff would have to draw back his grain up 
a difficult road past his own place, to the railway at Indian 
Head. He did not insure the grain. Defendants admitted 
an alteration in the “wheat book.” Alterations are at least 
suspicious and the onus of removing the suspicion lies on 
defendants. This was not done: Henman v. Ditleenton,'

5115.
'5 Bing. IK", ; 2 II. & P. 28!) : 7 L. J. C. P. O, S 08; 30 It. R.

VOL. IV. T. L. REPTS. 5
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Argument. ( 'litfonl v. Parker,* Falmouth v. Roberts,3 Davidson v.
Cooper.' It ha* been since held in England that no party 
can rely on a document which has been altered while in 
his custody, though he can prove most positively that the 
alterations are the effect of pure accident or mistake: Tay
lor on Evidence, 8th et]., *1625. See also A. & E. Ency
clopedia of Law. vol. 2, p. 185 et seij. ; Best on Evidence, 
8th ed., pp. 305, 308, 372.

The receipts given by defendants to plaintiff must 
speak for themselves. Oral evidence to alter or vary them 
cannot he admitted : Gilroy v. MeMillen.* McKenzie v. ilc- 
Laughlan,* McXeeley v. McWilliams,1 Ream v. Merner.*

The receipts and all the other evidence support a sale 
and not a bailment. As to sale see McBride v. Silver Hi orn ,® 
South, Australian Ins. Co. v. Randall,'0 Benedict v. Kerr," 
Clark v. McClellan.'1

./. .1. .If. A ike in, IRC., for defendants, denied that any 
sale was shown except as to 661 bushels. Plaintiff sues 
for 52e. per bushel on all the wheat when, as a matter of 
fact, he received 53c. per bushel for 664. This indicates 
either confusion in plaintiff's ideas or an attempt to do 
away with this distinct sale of a part, in order to establish a 
sale of the whole with a payment on account. Defendants 
have established a sale of part on 26th November. Why 
should there have l>cen one if plaintiff sold all his wheat 
on the 16th.

If it were a sale bv sample as alleged, the wheat would 
have to lie delivered and opportunity given for inspection, 
before the property would pass. It is unreasonable, if the 
price was fixed at 2c. less than the price at Indian Head 
whenever plaintiff might demand it, that defendanTs should 
take the chance of the rapid fluctuations of the market. 
If plaintiff was entitled to the terms he claims, he should

■10 I„ J. C. V. 227: 2 M. & (i. 1)10: 3 Scott. N. It. 233. •!) M. 
& W. 4(8): 1 I). V. C. 633: 11 L. .1. Ex. 181). M3 M. & W. 343: 1 I ». 
& L 377: 13 L. J. Ex. 270. *0 O. It. 120. *8 O. It. 111. '13 O. A. It. 
324. '14 O. It. 412. "11 V. C. Q. It. 540. "11 Monro P. O. N. S. 341 ; 
L. It. 3 P. C. 101 ; 22 !.. T. 843. ”2!) P. C. C. P. 410. «23 O. It. 485.
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have ascertained the price at Indian Head and made a Argument, 

specific demand for that price less 2c. Xo evidence has 
liecn given of the price at the time writ issued ; and it is 
submitted that writ is not a sufficient demand; and if for 
no other reason, plaintiff could not succeed because the 
price is unknown and cannot be ascertained from the evi
dence.

Defendants’ books contradict plaintiff. Plaintiff called 
for their production and used them as his evidence. The 
party offering documents in evidence must explain erasures 
and alterations. It is submitted, therefore, that plaintiff 
cannot discredit them: Dunbar v. MeeI1,'* Price v. Man
ning.'* In any case it is submitted that erasure has been 
satisfactorily explained.

Authorities quoted by learned counsel for plaintiff do 
not apply to hooks of account. They relate to documents 
sought to be enforced, or under which a party claims an 
interest.

All plaintiff’s wheat, except the 661 bushels purchased, 
was stored by itself.

Defendants were gratuitous bailees and would he liable 
only for gross neglect. Neglect is not raised bv the 
ings and none has been shown in evidence.

\June 22ml. f,s99.]

llrcitARDSox, J., after reviewing the evidence, said :
The slips of paper, “tickets” as they are termed, simply 

supply evidence of delivery; but whether for completion of 
a sale or otherwise, the intention of the contracting parties 
had to be supplied by oral evidence. * * * *

The difficulty between plaintiff and defendant, how
ever, arose by reason of the mill with its contents being 
destroyed, on 12th January, 1890, by fire; and thereon, 
upon whom the loss should fall. It was shown that except 
as to the 661 bushels, all the wheat delivered into the mill

"62 TT. C. C. P. ton. "58 L. J. Cli. 04!) ; 42 Ch. D. 372 ; 01 L.
T. 537 : 37 W. It. 785.
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by plaintiff bad been binned and kept bv itself until de
stroyed by fire.

llis Lordship then referred to Isaac v. Andrews,18 not 
cited by counsel.

In my judgment the defendants’ position ipioad all 
the wheat delivered into the mill by plaintiff after 26th 
November, 18118, was not that of purchasers but bailees in 
trust. This remaining as the situation when the fire oc
curred, and nothing having been brought to light which 
would impose liability as such bailees upon defendants, the 
action fails.

Some stress was urged in the arguments upon an 
alteration of an entry made by Klkington in defendants’ 
so-called delivery book. This book was palled for by plaintiff 
and produced by Elkington when under cross-examination. 
In liiv opinion Elkington satisfactorily explained the alter
ation. The original pencilling was a mistake and corrected 
bv him ininii ly after it was made and discovered. 
While this might perhaps otherwise have some weight in 
plaintiff s favour, he. plaintiff, was directly contradicted in 
material matter, not only by Elkington, hut by Joyner and 
three other witnesses, his own evidence being otherwise in
consistent ns regards a sale of all the wheat.

The action is dismissed with costs.

Hkporter:

0. IT. Bell, Advocate, Begins.

”2R V. C. V. 40.
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HOCZ v. HVGONNARI).

Crincipul and agent — Croirn — Contract — Mobility <>/ agent —
Extrinsic evidence.

Tin* ilcfcmlniit tin- Principal of an Industrial School, an employee of 
the Dominion Government, entered into and signed in his own 
name a written agreement engaging the plaintiff for a certain 
period in a certain employment. The factory in which the plaintiff 
was employed being destroyed by lire, and the plaintiff thrown out 
of employment, he sued the defendant for wrongful dismissal.

Iletd that evidence of the capacity in which the defendant entered 
into the agreement and the other surrounding circumstances was 
admissible.

It appearing that the defendant acted merely ns agent for the 
Government,

Held that the defendant was not liable.
[Richardson, ,T., June 22nd, 1899.

The action was brought for wrongful dismissal from m.twnent. 
service. In May, 181)6, plaintiff, who was a manufacturer 
and worker in felt, proposed to defendant, who was the prin
cipal of the Indian Industrial School at Lebret, a govern
ment institution, that a felt factory should lie started at* 
the school with himself as felt maker. Defendant approved 
of the idea hut referred to the Indian Commis
sioner at Itegina. On 17th June, 181)6, plaintiff met Mr.
Heed, the Deputy Superintendent of Indian Affairs at 
Regina after the interview. An official letter was written 
by Mr. Heed's direction, to defendant, informing him that 
plaintiff had been instructed hv the Deputy Superintendent 
of Indian Affairs, to report to defendant for duty, and con
taining these words : “ Ilis salary is to be $4.1 per month with 
hoard and lodging and will lie payable from your grant and 
the proceeds of the manufacture."’ Plaintiff went to work 
about 17th September, 181)6, and was engaged during the 
residue of that month in preparing the plant. On 2nd 
October, 18D6, the manufacture of felt was begun and the 
following writing prepared and signed:—

Indian Industrial School,
Qu’Appelle, 2nd October, 181)6.

1, undersigned Rudolph llocz, hereby agree to manu
facture felt, and to oversee others working at it, in this

15
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school, from date up till 31st December, 1808, for the con
sideration of $35 a month and hoard and lodging.

llev. Father Ilugonnard agrees to add $10 a month if 
at the end of the first year there is a clear profit of $210 
over all expenses and work connected with the felt manu
facturing.

I agree to work 10 hours a day ami to take in the felt 
making the same interest as if it were my private business.

Mr. Bocz will give or receive 3 months’ notice before 
to leave after 2 years.

J. Ilugonnard. Rudolph Bocz.

In May, 1807, a further agreement in writing was en
tered into which was as follows:—

11th May, 1897.
I, undersigned, agree to allow to Mr. Bocz above his 

salary, the rent of the house from 17th May, 1897, and one 
month he put in to prepare plant, provided that after all 
expenses paid there is sufficient sum of money, profit of 
the felt industry, to make for the school the same amount 
as the rent and month work will come to.

Rudolph Bocz. J. Ilugonnard.

During the working of the factory, plaintiff’s wages 
were regularly paid by defendant out of moneys placed 
to his credit by the Government and out of the parliament
ary grant for carrying on the Industrial School. The pay
ments were made by defendants’ cheques on D. H. Mc
Donald’s private bank, payable to defendant’s order and 
indorsed by him. They were signed “ J. Ilugonnard,” and 
under the signature was stamped “Industrial School, 
C^n-Appelle.” Plaintiff continued working in the factory 
until 2Gth November, 181)7, when it was destroyed by fire 
and he was thrown out of em "

The case was tried before Richardson, J., without a
jury.

1131
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On the argument. Argument.

II'. C. Hamilton, Q.C., for plaintiff. The question arises 
under a contract to pay, not one to employ. The dismissal 
is admitted by defendant in his evidence. Defendant says 
that an engagement by officials of the school is subject to 
the approval of the Department ; and he states that he had 
no authority to enter into the agreement. Sxvorder, the 
book-keeper, proves that the factory was not run bv the De
partment. If a profit were made it was to go to the insti
tution. The agreement is binding on the defendant : see 
Kegina v. Welch,1 Aspdin v. AustinDunn v. Sayles,3 
Kin mens v. Elderton.* Plaintiff entered on the second year 
of the term and is thus entitled to wages for that year, as 
also to reasonable notice: see Mansfield v. Scott,’' Heeston v.
Colbjer,° Williams v. fiynie.7

T. C. Johnstone, Q.C., for defendant. The question 
was who was the principal, and was he disclosed when the 
contract was made ? He referred to the Indian Act, s. 138, 
as amended in 18!)4, and Ordcr-in-Council, 1895. Plaintiff 
knew the school was a government institution ; he admits 
having seen the Commissioner, and in Exhibit 9, refers to 
his engagement with the Indian Department.

Hamilton, Q.C., in reply. The contract must govern.
The section of the Indian Act referred to only concerns 
the application of the grant.

\June 22 n d, 1899. \

ItlCHABDSON, J.—The main question to lie determined 
by me, and upon which the plaintiff’s right of action depends, 
is whether plaintiff’s employment was by defendant in his 
private capacity or as the agent or representative of the 
Government of Canada.

’2 E. & II. 557 : 22 L. ,T. M. C. 145: 17 .Tur. 1007. "5 Q. 11.
071 : D. & M. 515: 13 L. .1. (j. II. 155: 8 .Tur. 355. '5 Q. IV 085:
II. & M. 570: 13 I,. J. (). It. 150: 8 .Tur. 358. *0 C. B. 100: 17 
U J. C. P. 307: 13 C. B. 405 ; 18 .Tur 21 ; 4 TI. !.. Pus. 024. "1 ft 
& F. 310. «4 Bing. 300: 12 Monro 552 : 2 C. & P. 007 : 5 L. J. C.
P. O. S. 180 : 20 It. It. 570. '7 A. & E. 177: 2 N. & P. 139: W. W.
& T>. 535 : 0 L. J. K. B. 2.30: 1 Jur. 578.
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Xow. the following fai ts are plain :
1. That plaintiff knew from the commencement of 

negotiations with the defendant that the latter was the 
officer in charge of the Industrial School, a government 
institution.

'i. That he arranged for service in that institution with 
the Deputy S ' and the Indian Commissioner,
defendant's superior officers, and under this, in September, 
1806, became a civil servant of the Crown.

fi. That receiving cheques for wages as he diil he knew 
he was not being paid * fendant's private means, but
from grants made to defendant for running the institution, 
i.e., from the public purse.

4. That, as plaintiff admitted, after the fire he person
ally applied to the Indian Commissioner for further em
ployment.

5. That on the face of the first agreement there is no| 
express undertaking or promise by defendant personally to 
]iay the plaintiff the wages’named.

The consideration, i.e., the services, were to he per
formed for the Government. While in ordinary cases of 
contracts between individuals, there would he an implied 
promise to pay for services undertaken; yet in this case, it 
is plainly apparent from the contract itself, that the defen
dant was contracting, not as a principal, hut as an agent, 
notwithstanding he signed the document in his own name 
without ion. It is clear that evidence in what
capacity and for what purpose defendant did sign it was 
receivable on the ground that it does not contradict the 
document itself; it was then proper for me at the hearing 
lo receive it, and now to give effect to the intention of the 
parties in signing the agreement, which T find was to evi
dence a contract between plaintiff and the defendant as an 
agent of the Dominion Government.

This evidence was eceivable also lieeausc what defen
dant did was well proved to have been done by defendant 
in his capacity of a public servant of the Dominion Govern
ment; contracts for service with public servants being on a

38273220
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dilivrent footing from the liability of an ordinary agent on Judgment, 
his contract, in the absence of special material in evidence Richardson. J. 
of an intention hy defendant to he personally liahle.f

I refer to 2 Smith’s Leading Cases 388, Young v.
Schuyler,* 11 air v. Ilarrup" Dunn v. McDonald,1" and cases 
there cited.

The fact was e> died that the* house referred to in 
the second agreement was situate on the Industrial School 
premises, the projierty of the Dominion Government, and 
under defendant’s control as a public officer.

Action dismissed.

Hki’okteb:

C. II. Bell, Advocate, Regina.

‘11 Q. B. I>. «51 : 40 L. T. 540. "1 IT. & C. 202: .11 L. J. Ex. 
451 : 8 Jur. N. S. 845; 7 L. T. 00: 10 W. 11. 020. ,0(1KOO) 1 Q. B. 
401 : (1*97) 1 Q. B. 555: CM L. J. Q. B. 200, 420; 70 L. T. 444 : 45 
W. It. .155. (See also Ihum v. Tin- Quoin, 05 L. J. Q. B. 270: 
(1800) 1 Q. B. 110: 7.1 L. T. 005: 44 W. R. 24.1: 60 J. B. 117).

t See Story on Agotiey, s. ,102: “Hitherto wo have boon con
sidering the personal liability of agents on contracts with third 
persons, in cases of mere private agency. But a very different rule, 
in general, prevails in regard to public agents ; for, in the ordinary 
course of things an agent, contracting in behalf of the Government, 
or of the public, is not personally bound by such a contract even 
though he would be by the terms of the contract, if it were an agency 
of a private nature. The reason of the distinction is, that it is hot 
to be presumed, either that the public agent means to bind himself 
personally in acting as a functionary of the Government, or that 
the party dealing with him in his public capacity means to rely upon 
his individual responsibility.’'—Ed.
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ENGLISH v. O’NEILL.

Municipal law—Licenses—Insurance agents—Powers of Legislative 
Assembly—Ultra vires.

The Ordinance incorporating the City of Calgary (No. 33 of 181)'», s. 
117. ss. -11), empowered the City to pass by-laws “ for controlling, 
regulating and licensing * * * insurance companies, offices and
agents * * * and collecting license fees for the same.”

Ilchl, that the provision was infra rires of the Legislative Assembly 
of the Territories.

[Scott, J., June 25th, 789.9.

statement. The defendant was, on the 5th day of June, lh!)!), con
victed by W. Boland Winter, Esquire, Police Magistrate for 
the city of Calgary, of having carried on the business of an 
insurance agent within the city of Calgary without being 
the holder of a license in that behalf, contrary to the pro
visions of By-law Xo. 337 of the city of Calgary, lie then 
obtained a summons calling upon the informant to show 
cause why a writ of certiorari should not issue to bring 
up the said conviction and why the same should not be 
quashed, on the ground that the by-law is ultra vires in so 
far as it seeks to impose licenses on insurance agents doing 
business for insurance companies licensed under Dominion 
Acts.

J. A. Lougheeil, in support of the application.
The North-West Assembly received its powers under section 
13 of the X.-W. T. Act, which expressly states that its 
legislation shall be subject to the provisions of any Act 
of the Parliament of Canada. The provisions of B. S. C. 
c. 124, authorize the insurance companies in question. The 
powers of the Xorth-West Assembly are not as wide as 
those of Provincial Legislatures. Its legislation must not 
conflict with Dominion Acts. Tie referred to Haul- of To
ronto v. Lambe,' Brewers’ anil Maltsters’ Association v. 
Attorney-General of Ontario," Severn v. Queen? Regina v. 
Taylor.*

’12 Ap. Ha. 575 : 50 L. .7. P. C. 87: 57 7,. T. 377. = (18!>7) Ap. 
Cn. 231 : in; 7,. .7. P. ('. 34 : 7l! 7.. T. 01. >2 S. ('. R. 70: 1 Cart
wright, 414. ‘30 U. C. Q. 71. 183.
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./. U. Smith, Q.C., for informant. Section 4 of H. S. Argument. 
('. v. 124, simply permits an act to he done which, without 
u license, ought not to be done. Sub-sections 2, 5, G, 9 and 
13, of section 13 of the North-West Territories Act, gives the 
necessary powers to the Assembly. If this license fee is a 
tax on the insurance companies there is the right under 
sub-section 2 of section 13 to ini]>ose it: Coolev or. Taxa
tion, 284, 56, 394, 406-7, 413. Fortier v. Lamhe.,* Pigeon 
v. Recorder Court."

[June 35th, 1S99.]
Scott, J.—This is an application for a certiorari to 

bring up a certain conviction made by W. Ifoland Winter,
Police Magistrate for the city of Calgary, on the 5th of June,
1899, whereby J. D. O’Neill, the applicant, was convicted 
“ for that he the said J. D. O’Neill between the 7th day of 
February and the said date, carried on the business of an 
insurance agent within the said city of Calgary without 
being the holder of a license in that behalf, contrary to the 
provisions of By-law 337 of the said city of Calgary,” and 
was adjudged for his said offence to forfeit and pay the sum 
of $25, to be paid and applied according to law, and also 
to pay Thomas English, the informant, the sum of $6.10 
for his costs in that behalf

It is shown on this a " m that the offence of the 
applicant was acting as agent for The London Life Insur
ance Co. and The London Guarantee and Accident Assur
ance Co., Ltd., and it was admitted by the counsel for the 
prosecution that these companies were at the date of the 
offence charged, duly licensed under the Insurance Act to 
carry on insurance business in the Dominion.

The only ground upon which the conviction is attacked 
is that the by-law referred to is ultra virer in so far as it 
seeks to impose a license fee upon insurance agents doing 
business for insurance companies under the Insurance Act.

The by-law was passed under the provisions of section 
117 of Ordinance No. 33 of 1893, intituled “An Ordinance 
to incorporate the city of Calgary,” which enacts that the

3017
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council of the city may pass by-laws (suh-scction 41) for the 
controlling, regulating, and licensing * * * insur
ance companies, officers anil agents, * * * and collect
ing license fees for the same.

At the time of passing this Ordinance, the North-West 
Territories Act, ns amended by 51-55 Vic. c. 22, defined the 
legislative power of the Territorial Legislature. Section 111 
of the amending Act provided that the Legislative Assembly 
should, subject to the provisions of the Act or of any other 
Act of the Parliament of Canada at any time in force in 
the Territories, have power to make Ordinances for the 
government of the Territories in relation to the classes of 
subject next thereinafter mentioned.

Some of the classes of subjects mentioned are :
2. Direct taxation within the Territories in order to 

raise a revenue for territorial, municipal, or local purposes.
5. Municipal institutions in the Territories.
(I. Shops, saloons, taverns, auctioneers and other licenses 

in order to raise a revenue for territorial or municipal 
purposes.

I may here mention that these subjects ore the some as 
those in respect of which Provincial Legislatures are given 
exclusive legislative jurisdiction, except that in the rase of 
the Provinces the powers with respect to direct taxation are 
merely stated to be for the purpose of raising a revenue for 
provincial purposes.

It appears to be well settled law, that under the British 
North America Act the imposition by a Provincial Legis
lature of a license fee such as that in question is in the 
nature of direct taxation, and that it would be within the 
powers of the Legislature: see Haiti' of Toronto v. Lambe,1 
Fortier v. Lambe? It re were anil Maltsters Association V. 
Attorneij-deneral of Ontario.2

But it is contended that the decisions in the cases re
ferred to are not applicable here, liera use the powers con
ferred by the British North-America Act upon Provincial 
Legislatures are wider than those possessed by the Territorial 
Legislative Assembly, -the latter being restricted by the
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provision that its legislation must he subject to the provi
sions of any act of the Parliament of Canada, and that the 
imposition of a license fee upon an insurance company 
licensed under the Insurance Act or its agent is an inter
ference with the powers possessed by it under that Act.

In Bank of Toronto v. Lamhe,1 it was held that the 
Provincial Legislature, under their power of direct taxation, 
had the power to impose a direct tax upon incorporated 
banks, carrying on business in the Province under the Bank 
Act of the (Dominion. Xow, Hinder the British North 
America Act, banks and banking arc matters within the 
exclusive legislative jurisdiction of the Parliament of Can
ada, and where banks are authorized under the Bank Act to 
carry on business as such in the Dominion, it might be 
claimed that the imposition of a tax upon them by the 
Provincial Legislatures would lie an interference without 
legislative jurisdiction. In fact the Superior Court of the 
Province of Queliec so held in that case, hut upon appeal 
to the Court of Queen's Bench, and afterwards to the Privy 
Council, that judgment was reversed.

In my mind the restriction placed by the British North 
America Act upon Provincial legislatures with respect to 
hanks and banking is, at least, as great as that placed upon 
the Territorial Assembly with respect to matters legislated 
upon by the Parliament of Canada, and if a Provincial 
Legislature can impose a direct tax upon banks authorized 
by Act of Parliament to do business in Canada, I see no 
reason why the Territorial Assembly cannot impose such a 
tax upon insurance companies similarly authorized.

It appears to me that if effect were given to the con
tention referred to, and it were followed to its logical con
clusion, the result would he that all companies incorporated 
bv special Act of Parliament, as well as under the Com
panies Act, and thereby authorized to carry on business in 
Canada, as well as their property and effects in the Terri
tories, would be free from taxation therein.

Application ref lined with costs.
Reporter :

Chas. A. Stuart, Advocate, Calgary.

Judgment.

Scoll, J.



TERRITORIES LAW REPORTS.

Statement.

(JIMÆSPIK v. HAMM.

Conditional sale—Lien note—Destruction of subject matter—Risk 
of loss—Default.

Where a mare, the subject of n c< sale, was drowned while
in the actual possession of the buyer after default in payment. 

Held, that the loss fell upon the buyer and that therefore the seller 
was entitled to recover the balance of the price.

| Richardson, J., July 10th. 1809.

Plaintiff sued to recover the balance of the price of a 
mare agreed to he sold by him to defendant.

Defendant signed and gave to plaintiff a “lien note” 
dated 4th February, 1893, by which he promised to pay to 

$135 within three months after date, with interest 
at 10 per cent, per annum. The note provided that until 
payment, the title, property, and right to possession of the 
mare, was to remain in the plaintiff, who had power, on 
default, to sell and apply the proceeds of sale towards pay
ment of the price. The mare was delivered to defendant, 
and produced a colt in 1894, hut was accidentally drowned 
the same year. In 1898, defendant having paid no part of 
the price, the colt was taken by plaintiff, and sold for $75, 
he receiving the amount arid crediting it upon the note. 

The case was tried before Richardson, J., without a
jury.

'James liai four, for the plaintiff.
IV. (\ Hamilton, Q.C., for the defendant.

\Juhj 10th, 1S99.1

Richardson, i.T.—The question is, whether or not the 
loss of the mare should fall on plaintiff; because, if so, the 
consideration for defendant’s promise to pay ' fail.

Ilad the contract in question occurred since the Sale 
of floods Ordinance (C. O. 1898 c. 39) came into force, the

7773

31

41



GILIÆSI'IL V. HAMM.,v.j T9

matter would lie covered by section 22.f But as it was .Judgment 
entered into prior to the Ordinance, the question lias to be Richardson, J. 
decided uikui the law as it then stood.

By plaintiff's counsel, Mr. Balfour, the Ain. & Eng. Enc. 
of Law, 2nd ed., vol. (i, was sent in, and I was referred to 
the title “ Conditional Sales” of chattels, and special refer
ence was made to the paragraph intituled “ Risk of Loss,”
)i. 474. This would seem to show that in some, at least, of 
the United States, the loss of the chattel conditionally sold, 
even if the vendee was not at fault, does not relieve him 
from liability to pay. To this I do not subscribe, llesscl- 
linrli v. Ilnllanti/ne,1 was cited by Mr. Balfour. In appeal 
that case was decided on a point not decided by the trial 
Judge.

On the other side, Mr. Hamilton for defendant, referred 
me to passages in the Am. & Elig. Enc. of Law, 2nd ed., 
vol. 3, tit. “ Bailments,” p. 732, hut these I do not consider 
T."

In my judgment, the law as now codified by section 22 
of the Sale of Goods Ordinance, was the law previously in 
force and as laid down by Blackburn, L.J., in Martineau v.
Kitching“By the civil law it was always considered that 
if there was no weighing or any thing of the sort which pre
vented the contract being perfecta empfio, whenever that was 
occasioned by one of the parties being in mom, and it was 
bis default, the civil law said that, though ihe emptio is 
not perfecta, yet if it is clearly shown that the party 
was in morn, he shall have the risk just as if the

>28 O. n. 182: 0 A. IS. 3S =41 L. J. Q. It. 227. p. 228; L. R.
.7 0. It. 43ft : 26 L. T. 836 ; 20 W. It. 76».

f “ Unless otherwise agreed the goods remain at the seller's risk 
until tile property therein is transferred to the buyer, lint when the 
property therein is transferred to the buyer the goods are at the 
buyer’s risk whether delivery has been made or not ; Provided that 
where delivery has been delayed through the fault of either buyer 
or seller, the goods are at the risk of the party in fault, ns regards 
any loss which might not have occurred but for such fault : Provided 
also that nothing in this section shall affect the duties or liabilities 
of either seller or buyer as a bailee or custodier of the goods of the 
other party."

7694
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Judgment, rmptio was perfecta. That is perfectly good sense and jus- 
Richurdeon, J. tice.” Applying that rule here; the mare was drowned in 

1894, and at that time, the defendant was in mom. Had 
he fulfilled the contract on his part, i.e., paid the $135, the 
transfer would have been absolute. Thus the loss is on the 
defendant.

Judgment for plaintiff.
Uevorter:

C. II. Bell, Advocate, Hegina.

HOHSOX v. THE TOW>" OF REGINA.

Assessment—Income lax—N. IV. T. Government official.

The income which a person receives ns an employee of the Govern
ment of the North-West Territories is taxable by virtue of the 
Municipal Ordinance notwithstanding that the General Revenue 
Fund of the Territories, from which income is paid, is formed in 
part of a grant from the Dominion Government made “ for schools, 
official assistance, printing, etc.*’

fRichardson, J„ August 27th, JS99.

An appeal from the Court of Revision. Appellant was 
an official of the North-West Governim t, and appealed 
against an assessment for taxes upon hi income. The fol
lowing were the grounds .set forth in notice :—

1. That his income during 1 HD , .is not income of the
municipality or in the Territories.

2. That income derived from money appropriated by 
the Dominion Government for the government of the North- 
West Territories is exempt.

3. That during 1808 he was an employee of the public 
service, and his income was paid by the Lieutenant-Governor 
in Council, by vote of the Legislature, out of moneys ap
propriated as above.

In the Dominion Appropriation Act, 1898, there ap
pears under the heading “ Government of the North-West
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Territories ” a grant “ for schools, official assistance, print
ing,"’ etc., which was paid over direct by the Dominion Gov
ernment to the North-West Government. This sum, to
gether with all other amounts received by the North-West 
Government, forms the General Revenue Fund of the Ter
ritories out of which the appellant’s salary was paid.

The appeal was heard before Richardson, J.

II. A. Robson, appellant, in person.
-V. Mackenzie, for the respondents, the Town of Regina.

[August ^7Ih, 1809.]

Richardson, .7.:—In my judgment neither Leprohon 
v. Ottawa,' cited by appellant, or the New Brunswick cases 
n| Ex parte Owen,- and Ackman v. Moncton,3 bear here 
la-cause in them all the parties were appointees and public 
servants of the Dominion Government, receiving salaries 
direct from that Government, while in the present case 
the appellant is an officer of the North-West Government, 
receiving his salary direct from it out of the General Revenue 
Fund.

It was then contended that inasmuch as under Cons. 
Ord. c. 5, s. 18, Mr. Robson’s salary is fixed and made pay
able specially out of a fixed fund, it is not assessable under 
the Municipal Ordinance. This involves the construction 
of the two Ordinances.

It is beyond question that the Legislative Assembly 
might, had they seen fit, have directed that the incomes of 
the public officers of the Territories should be liable to 
municipal assessment, and equally so to declare their in
comes exempt. They have done neither directly.

In my opinion, the general rule as to the construction 
of statutes in so far as it is applicable in this instance is 
laid down by Txird Hatherley in Garnett v. Bradley,' bv Mr. 
Maxwell in his Interpretation of Statutes, at pp. 214, 40."i,

■2 O. A. R. 522. *4 P. & R. (20 N. B.) 487. "2 True (24 N. B.) 
103. *3 All. Ca. 044. p. 053 : 48 L. J. Ex. 18(t: 30 !.. T. 2(il : 20 
W. R. 008.

Statement.

VOL. IV. T. L. REPTS. 0
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judgment, and 411 ; in Inland llevenue v. Foncst? and Bradlaugh v.
Richardson, j. Glade.* It is thus summarized by Earl Sol borne in Mersey 

Docks v. Lucas := “ It would be wholly inconsistent with 
the princ iples which are well established as to the construc
tion of Acts of Parliament * * * if taxes imposed by
the authority of the Legislature by Public Acts for public 
purposes were held to lie taken away by general words in a 
local and personal Act.”

Apply this rule here. The object for which the muni
cipal law was passed was to provide for the raising of revenue 
by taxation. The intention was that this object was to he 
attained by assessment of all land, personal property and 
income, not expressly exempted in the Ordinance. Officers 
of the public service are not any where expressly exempted, 
so that the intention, as I gather from the Ordinance, is 
that they should not he exempt quoad income unless the 
income does not exceed $600. The appeal is dismissed.

Bevortbr:
C. II. Bell, Advocate, Regina.

•fill L. J. 0. It. I'M : 15 Ap. ('ll. :t:t4 : fit L. T. "IS ; .19 W. R. 33 ; 
54 J. P. 772. «52 L. J. (). It. 505 : 8 Ap. Ca. ,754 : 48 L. T. fi81 ; 31 
W. R. 077. =51 L. .1. Q. R. 114: 40 ,T. P. 388.
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Marriage—Marriage per verba de presenti—Condition of Territories 
in 1878—Presumption of marriage—-Evidence.

In tin- year 1878 a white man and an Indian woman, domiciled in 
the North-West Territories, entered into a contract of marriage 
per verba dc presenti in the Territories without a ceremony of any 
kind, and cohabited as man and wife until the former's decease.

Held, in view of the legal provisions for the organization of the 
Territories and the actual condition, with reference to the facilities 
for the solemnization of marriage, at least in the portions of the 
Territories in the vicinity of the contracting parties’ place of 
residence, that there was not a legally valid marriage.

In bigamy cases, strict proof of marriage is required; a different 
rule prevails in legitimacy eases, where strict proof of the mar
riage of the parents is not required, but may be presumed from 
cohabitation and repute : but where the evidence shows the actual 
terms upon which the parents were cohabiting and the facts relied 
upon ns constituting the marriage, no such presumption can arise.

| Scott, J., October 28th, J899.

One Nicholas Sheran was domiciled in the North-West statement. 
Territories from 1874 to 1882 when he died. In 1878 he 
began to cohabit with one Mary Brown, a full blooded In
dian of the Piegan tribe, and it was verbally agreed between 
them that they should live together as husband and wife 
as long ns both lived, he agreeing “ never to get another 
woman” while she lived, and she agreeing “to have no 
other husband during his life.” This agreement was carried 
out and the two lived together as husband and wife until 
liis death. No marriage ceremony was ever performed. Of 
this union two children were horn, Charles and William 
Sheran, who, after the death of their father, intestate, 
claimed to he entitled as next of kin of the deceased, to share 
in his estate.

This was an application by Joseph McFarlane, the 
administrator tie bonis non of Nicholas Sheran, to have the 
next of kin of the deceased ascertained and the rights of 
all claimants decided.

The facts are more fully set forth in the judgment.
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Argument. R, Cotstiijan, Q.V., for the children of the deceased b’
Mary Brown. A binding marriage according to the law of 
England is simply a voluntary union of one man and one 
woman for life, to the exclusion of all others : Hyde v. Hyde 
and Woodmansee,' In re lie!hell, Helliell v. Hilyard,1 Biehop 
on Marriage, vol. I., pp. 225-30, Regina v. Xaneguisala.3 
There is a presumption in favour of a de facto marriage: 
Taylor on Evidence, sec. 172. Sautry Velaider Aronegary 
v. Seinbecuity Vaigalie or Sambonade,' Lyle v. Ellu'ood,* 
Morris v. Paries.’' The sister of the deceased must show 
that the alleged marriage took place before the passing of 
the Marriage Ordinance of 1878. The facts support a valid 
marriage : Connoty v. 1 Voolryck,1 and article in 8 Can. Law 
Times, p. 132.

('. K. P. Wood, for Ellen Sheran, sister of the deceased. 
The presumption of marriage docs not arise unless the party 
upholding it shows that the parties cohabited as man and 
wife l>efore passing of Ordinance of 1878. He cited Robb 
v. Robb,” Smith v. young," Ency. Law of Eng., vol. 5, p. 
436, Warrenden v. Warrenden.'"

Costigan, Q.C., in reply.
[October 26th, ISO!).’]

Scott, ,1.—On the 14th of May, 18!)!), Joseph McFar
land, administrator de bonis non of the deceased, obtained an 
originating summons for the followinng purposes:—

1. That the claimants Ellen Sheran and Charles Sheran 
appear and state the nature and particulars of their respec
tive claims to the said estate, and either maintain or relin
quish the same.

■35 L. J. Milt. 57: L. U. 1 I'. 130; 12 Jar. N. S. 414: 14 L. T. 
188 ; 14 W. It. 517. ’57 L. .1. Oil. 487: 38 Ch. D. 220 ; 58 L. T. 
074 : 30 W. It. 503. *1 Ter. L. It. 211: 1 N. W. T. It. pt. 2. 21. 
•50 L. .1. I’. O. 28: 0 Ap. On. 304 : 44 L. T. 895. =44 L. J. Oh. 104 
L. It. 19 Eip 98; 2.3 W. R. 157. *5 01. & F. 103; 1 Jar. 911. 'll 
Lower Can. Jur, 197: 3 Can. L. J. 14: 1 Lower Onn. L. J. 253; 
1 Rev. Leg. 253. =20 O. R. 591. "34 Lower Can. Jur. 581. *°2 Cl. 
& F. 531 ; 9 Illigh. 89.
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?. That it may be ascertained and determined which 
one or more of said claimants is or arc the next of kin of 
said deceased.

3. That the accounts of said administrator may be 
passed and allowed, and that he may lie discharged from his 
ollice.

4. That, the moneys and other undistributed portion of 
tbe estate la* paid into Court, or otherwise disposed of as 
the Judge may direct.

5. That in the meantime no action l>o brought against 
said administrator.

6. That for the purposes aforesaid it may be ordered 
that such issues he directed, accounts and proceedings had 
and taken, such directions given, and such further or other 
order made, as the nature of the case may require, or as 
to the said Judge may seem meet.

On the hearing of the application before me, the appli
cant and the claimant Ellen Sheran, were represented by 
counsel and Mr. Costigan, Q.O., who, by order of 28th June, 
1897, was appointed guardian nd litem to the claimants 
Charles Sheran and William Sheran, who are infants under 
the age of 21 years, appeared for them. He also appeared 
for Mary Brown, the mother of the infant children, who 
claimed to lie the widow of the deceased.

The deceased died in 1882, leaving him surviving one 
brother and two sisters of whom the claimant Ellen Sheran 
is one. The brother and the other sister have since died 
without issue, and Ellen Sheran now claims to be next of 
kin of the said deceased, and as such entitled to his estate.

The claimants Charles and William Sheran are the issue 
of the deceased bv Marv Brown. They claim that they are 
his lawful issue, and that they are therefore entitled to his 
estate. It does not appear that Marv Brown makes any 
claim to any portion of the estate. The only question 
argued liefore me, and apparently the only one to lie deter
mined, is whether the deceased was lawfully married to 
Mary Brown. The only evidence adduced before me which

Judgment.

Srott, J.
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judgment, boars upon th« question of the marriage was the depositions 
Scott, j. of the applicant and of Mary Brown, the Reverend Louis 

Lebret and Robert R. Wilson which, by consent of the 
parties, had been previously taken under oath by the Clerk 
of the Court.

It was admitted upon the hearing of the application 
thal the domicil of the deceased from 1874 down to the time 
of his death was in the North-West Territories, and that 
the South Piegan Indians are a branch of the Blackfeet 
nation, and that their customs, so far as material to the 
question involved herein, are the same as those of the Blood 
tribe.

It was agreed by counsel and by the guardian of the 
infant claimants that the question of the validity of the 
marriage should, in so far as the right of the issue of the 
marriage to inherit the estate is concerned, be determined 
upon the above evidence and admissions.

The evidence of Mary Brown, so far as it is material to 
the question involved, is as follows : “I first met Nicholas 
Sheran at the old town of Macleod. I was then living with 
my sister, who was the wife of D. 11. Brown. Nicholas 
Sheran was then working at the mine at Coal Banks near 
Lethbridge. When he was courting me he promised that, 
if I would go to live with him, we would live together while 
we both lived ; that lie would never get another woman 
while I lived. I never had any other husband than Nicholas 
Sheran. When we went to live together it was agreed be
tween us, that I was to have no other husband during his 
life, and that he was to have no other wife during my life. 
I lived with him in this way during four years until his 
death by drowning. When the eldest child of this union 
was christened Sheran told me that we would get married 
in the white man’s way. Sheran belonged to the Roman 
Catholic Church. The eldest child was baptized in the 
house we were then living in at the mines. The child was 
first baptized by a Protestant minister who was travelling 
towards the Cypress Hills and passed our residence. My hus
band asked him to baptize the child. There was no Catholic
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priest ever came in our house while we lived together. I 
never saw a Catholic priest during the four years we lived 
together. The second son was born three months after 
Nicholas Sheran’s death. Nicholas Sheran was the father 
of these two boys. I had no other children by him. He 
was my first husband. 1 had no connection with any other 
man during the four years he and I lived together. I am a 
lull blooded Indian of the South Piegan tribe.”

Joseph McFarland, the applicant, says as follows:—
“ I know the Indian woman who lived with Nicholas 

Sheran at the time and previous to his death. She was a 
Piegan woman. It was, I think, in the winter of 1878-9 
that she went to live with him. He had never been mar
ried before this. I do not personally know how she went 
to live with him. I only know that she did do so. She lived 
with him continually from the time she first went to live 
with him until the time of his death. It was generally 
known that during all this time they were cohabiting as 
man and wife. One child was born to them before Nicholas 
Sheran’s death and one about six months after his 
death. During the time she lived with Nicholas Sheran 
the woman above referred to was generally addressed 
as “ Mary,” I never knew her called “ Mrs. Sheran.” 
Nicholas Sheran told me on several occasions that he in
tended to marry her whenever a clergyman came along. 
His sister, my wife, used to remonstrate with him for living 
with this woman in the way he was doing. He was a Roman 
Catholic. There was no resident Catholic clergyman in the 
neighbourhood during the time they lived together. Catho
lics had no means of marrying at that time unless a priest 
happened to come along. When I was married 1 met a 
travelling priest at Macleod and drove him down to the 
coal banks for the purpose of marrying my wife to me. I 
was married on the 4th July, 1878. It was the following 
winter that we knew that the woman and Nicholas were 
living together at Coal Bank. She was not with him in 
July, 1878. I went down to the coal banks in the fall and 
she was there then. This would be about October, 1878.

Judgment. 

Scott, J.
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Judgment. The first child was born, I think, in 1880. The nearest 
Scott, j. Catholic mission at that time would be the Blackfoot reser

vation some 90 or 100 miles from here (Macleod).
ileverend Father Scollen lived in Macleod in the fall 

of 1882. Father Lacombe at that time lived, I think, at 
Edmonton. The police headquarters were then at Macleod. 
Colonel Macleod was the Police Commissioner in 1878. 
His headquarters were at the old town. He was a Stipen
diary Magistrate at that time, the coal banks were 28 or 30 
miles from Macleod. Colonel Macleod used at that time to 
go to the coal banks. Xieholan Sheran was frequently in 
Macleod from the coal banks between 1878 and 1882. 
During this time there was a Methodist clergyman residing 
at Macleod. My wife urged upon her brother that he 
should not live with the woman without 1 icing properly 
married to her. He could, by making an effort, have 
obtained the services of a clergyman of the Roman Catholic 
church to marry him, but he was indifferent. He could, 
during that time, have obtained a Protestant clergyman in 
Macleod to marry him. At the time above referred to, Rev. 
Father Scollen resided at Macleod, I do not think he was 
officiating as a clergyman. I do not know whether or not 
he was under suspension.

The evidence of Rev. Father Lebret relates solely to the 
rules of the Roman Catholic church with respect to mar
riages of Catholics by other than Roman Catholic clergymen. 
He states that the rule of the church is that no Catholic 
shall present himself for marriage before a clergyman of any 
other denomination ; that if a Catholic is married by a 
clergyman of any other denomination he grievously in
fringes the rules of his church ; that he would be infring
ing this rule if no Catholic priest were on hand to perform 
the ceremony and that there are no circumstances under 
which a Catholic man and woman would be justified in 
going before a Protestant clergyman for the purpose of 
marriage.

The evidence of Robert R. Wilson relates solely to the 
manners and customs of the Blood Indians with respect to
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i mi fringe. This evidence is not material, liecause there is .ludgmmt. 

no evidence tending to show that there had been a marriage Scott, J. 
according to Indian rites and customs, and it was conceded 
by Mr. t'ostigan upon the argument that such a marriage 
had not been shown.

It was, however, contended by Mr. Costigan that the 
evidence shows that there was a voluntary union between 
deceased and Mary Brown for life, to the exclusion of all 
others, and that according to the law of England such a 
union constituted a binding marriage. Upon referring to 
the cases cited by Mr. Costigan in support of his conten
tion, of Hyde v. Hyde and Woodmansee,' In re Uethell, 
llrtliell v. Hi!yard* and lleyina v. .Nanequisaka,* I find that 
they merely hold that such a union is essential to a valid 
marriage. In none of them was it held or necessary to hold 
that such a union was all that was necessary to render a 
marriage valid.

fteyiiu» v. Millie,11 appears to be the leading case upon 
the point. It was there held that at common law, a contract 
of marriage per verba de present!. though a contract indis
soluble between the parties themselves, did not constitute a 
complete marriage unless made in the presence and with the 
intervention of a minister in holy orders, l.ord Chief 
Justice Tindal in his judgment in that case says: “There 
is found no authority to contravene the general position 
that at all times, by the common law of England, it was 
essential to the constitution of a full and complete marriage 
that there must be some religious ceremony; that both 
modes of obligation should exist together, the civil and the 
religious: that besides the civil contract, that is, the con
tract per verba de present! which has always remained the 
same, there has at all time been a religious ceremony also 
which has not always remained the same but has varied 
from time to time.” This case was carried to the House of 
Lords. The members of that tribunal were equally divided 
in opinion, the result lieing that the judgment of Lord
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Judgmrat. Chief Justice Tindal, from which I have quoted, was upheld.
Scott, j. It was afterwards followed by the House of Lords in 

Ih’iiinixli v. Beamish.'* Itei/inii v. Millis" was a bigamy 
ease in which class of cases, strict proof of marriage is re
quired. A different rule prevails in legitimacy cases, where 
strict proof of the marriage of the parents is not required, 
but may be presumed from co-habitation and repute. But 
in this case where the evidence shows the actual terms upon 
which the parents were co-habiting, and the facts which 
are relied upon by the infant claimants as constituting a 
marriage tie facto, no such presumption can arise. It can 
only arise where such evidence is wanting.

There are, however, exceptions to the rule laid down in 
Regina v. MilHs.11

In Dicey's Conflict of. Laws, it is stated at p. 625, 
that a marriage celebrated in the mode or according to the 
rules and ceremony held requisite by the law of the 
country where the marriage takes place, is valid so far as 
formal requisites are concerned: also at pp. 627-34 that a 
marriage celebrated in accordance with the requirement of 
the English common law where the use of local form is 
impossible, such impossibility arising from the country 
being one where no local form of marriage, recognized by 
civilized states exists, or where a marriage takes place in a 
land occupied by savages ; also at p. 754, that a marriage 
made in a strictly barbarous country between British sub
jects or between a British subject and a citizen of a civil
ized country and, as it would seem, even between a British 
subject and a native of such uncivilized country, will he held 
valid as regards form, if made in accordance with the 
requirements of the common law of England ; and that it is 
extremely probable that with regard to such a marriage the 
common law might, now lie interpreted as allowing the 
celebration of a marriage per verba de presenti without the 
presence of a minister in orders ; and that a local form also,

"fl II. L. Ca. 274: 11 I. C. L. R. 811: 8 Jur. N. S. 770 : 6 
L. T. 07.
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if such there be, would seem to be sufficient at any rate 
where one of the parties is a native.

From this it would appear that it is only in cases where 
the marriage per verba de presenti takes place in a strictly 
barbarous country, where a marriage according to the 
English common law, or perhaps according to local rules 
and customs cannot be effected, that it would be sufficient.

Now, in my opinion, the Territories cannot be consid
ered a strictly barbarous country in 1878, when the alleged 
marriage took place. It was then far removed from bar
barism In 1873, an Act was passed respecting the Admin
istration of Justice and the establishment of a police force 
in the Territories (33 Vic. c. 25), under which, shortly after 
its passing, stipendiary magistrates were appointed and a 
mounted police force was established, the commissioner and 
superintendents of which were ex officio Justices of the 
Peace. The evidence shows that in 1878 the headquarters 
of the police force and residence of the commissioner were 
at Macleod, which was distant only 28 or 30 miles from the 
residence of the deceased.

Again, under the North-West Territories Act of 1875, 
a form of government was established consisting of a 
Lieutenant-Governor and Council with certain legislative 
[lowers, and provision was made for the administration of 
civil and criminal justice. There is a further fact which I 
may now mention, viz., that on the 2nd of August, 1878, 
Ordinance No. 9 of 1878, cited as “an Ordinance respecting 
marriages,” was passed by the Lieutenant-Governor-in- 
Council. Under its provisions, ministers and clergymen of 
every religious denomination, duly ordained and appointed 
and resident in the Territories, as also Justices of the Peace, 
were authorized to solemnize marriages. The latter were 
authorized to act only in cases in which the license of the 
Lieutenant-Governor was obtained and provisions were 
made for the issue of such licenses and the appointment of 
issuers thereof. Ministers and clergymen were authorized 
to net, not only in cases where such license had been

Judgment. 

Scott,J.
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authorized, but also in cases where banns had been published 
in the mannei prescribed by the Ordinance.

The Ordinance also authorized the latter to celebrate 
marriages without the production of a license or publica
tion of banns in cases where the parties were remote from 
any issuer of licenses and where there was found to be any v
reasonable inconvenience or objection to the publication of 
banns. The evidence does not disclose whether the 
Ordinance was in force at the time of the alleged marriage 
of deceased with Mary Brown, the only evidence upon the 
point being that it took place sometime between the 4th of (
July, 18Î8, and about the month of October of the same 
year.

This much may be said, however, that the infant de
fendants have not shown either that the Ordinance was not 
in force at the time or that the circumstances were such 
that the marriage could not have reasonably been performed 
under its provisions.

The circumstances of this case differ materially from 
those in Connlh) v. 11'oolu'ich.1 There Conolly, whose domi
cile was in Lower Canada, came to the Territories as a ser
vant of the North-West Company. When here he took 
as his wife an Indian girl. The marriage took place accord
ing to the local Indian rites and customs, the only form of 
marriage, except a marriage /1er verba de prenenli, which was 
possible at the time, as there were then no priests or clergy
men in the Territories. It was held to be a valid marriage.
That case, therefore, supports the principle which I have 
quoted from Mr. Dicey’s work.

In Ilnlih v. Ttnbbthe husband who had gone from 
Ontario to British Columbia was there married according to 
Indian rites and customs to an Indian woman. They co
habited as man and wife for many years and were recog
nized by the Indians as such. He afterwards returned to ,
Ontario taking his daughter with him. It was shown in 
evidence that the husband hail declared that he was legally
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married in the same manner as he would have been had the 
marriage taken place in Ontario, and that his daughter was 
his legitimate child. It was held that apart from the legal 
marriage, there was evidence from which a marriage accord
ing to the recognized form among Christians could be 
presumed.

The onus is on the infant claimants to show that 
deceased was lawfully married to their mother, Mary 
Urown. The evidence shows that the only marriage between 
them was a marriage per verba de presenti. I now hold that 
in the state of the Territories at the time it took place, such 
n marriage did not constitute a valid marriage and, therefore, 
that the infant defendants are not entitled to share in the 
estate of the deceased nor is Maiy Brown entitled to any 
interest therein.

Marcella Macfarland and Raphael Slieran, sister and 
brother of deceased, are shown to have died after his deeease. 
It is shown that they died without issue but it is not shown 
whether or not they died intestate.

Their shares in the estate became vested liefore their 
decease and may have been disposed of by will. It is only 
in the absence of any such disposition that Ellen Slieran 
should lie declared to be solely entitled to the estate. I 
therefore cannot upon the evidence before me make any 
declaration as to the interest to which she is entitled. I see 
no reason, however, why the administrator should not settle 
the question of her interest if he is satisfied as to the 
intestacy of the deceased brother and sister.

Xor do I see any reason why he should not proceed to 
fully administer the estate, now that the claim of the infant 
claimants is disposed of. That appears to have been the 
only difficulty in his way. In this view it would be prema
ture to now make an order to pass and allow his accounts 
or to discharge him from office.

Both he and the claimant, Ellen Sheran, will have 
their costs out of the estate. Under Mr. Justice Rouleau’s

Judgment. 

Scott, J.
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Judïmmt order of îth October, 1897, the guardian of the infant claim- 
scoit, j. ants will also have his costs out of the estate.

In the event of the assets being insufficient to pay these 
costs the administrator tie bonis non will he entitled to pay
ment of his costs in full before payment of any costs to the 
others.

Reporter :

Chas. A. Stuart. Advocate. Calgary.

8HARPLES v. POWELL.

Practice—Place of entering suit—District of Deputy Clerk.

In a small debt action whore the cause of action arises within the 
district of a Deputy Clerk, and the defendant résiliés within the 
said district, the writ must he issued out of the office of the Deputy 
Clerk of the district, and a writ issued by the Clerk of the 
District from his own office will he set aside as irregular.

| Rovlkav. ,T.. December lâth, 1899.

In this action the defendant resided within the district 
of the deputy clerk of the court at Edmonton, and the 
cause of action against him arose within the said district.
The plaintiff resided within the district of the clerk of 
the Court at Calgary. The writ was issued from the office 
of the clerk at Calgary. The defendant applied by sum
mons to set aside the writ of summons and statement of 
claim as irregular, on the ground (amongst others) that the 
writ should have been issued from the office of the deputy 4
clerk of the Court at Edmonton.

James Muir, Q.C., for the defendant.
B. 7?. Bennett, for the plaintiff.
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| loth December, 1809.

Kolleav, ,T.—This is a summons to sot aside the writ 
of summons and statement of claim on the ground that the 
suit should have been entered in the office of and the writ 
of summons issued by the deputy clerk at Edmonton.

The question is:—Can a plaintiff sue the defendant for 
a debt under the “ Small Debt Procedure ” at Calgary when 
I he cause of action arose at Edmonton ?

Section 4 of the Judicature Ordinance (C. O. 1898 c. 
21) determines where suits shall be entered, to wit, either in 
the judicial district where the cause of action arose, or where 
the defendant, etc., resides or carries on business, etc.

Sub-section 2 of section 4 provides that suits shall be 
entered in the above cases in any district of a deputy clerk, 
established by Ordinance, etc.

Part 111.. Order XLVI1. of the Judicature Ordin
ance, called the “ Small Debt Procedure,” does not alter that 
law in respect of claims coming within it, except in so far 
as the defendant's residence is concerned, llule 607 pro
vides within what time the summons shall be returnable if 
the defendant resides either in the judicial district from 
whence the summons issued, or in any other judicial district 
in the Territories, or in any place in Canada outside the 
Territories or in the United States of America, or in any 
part of the United Kingdom.

If under this Order—the Small Debt Procedure—there 
was no other Hide but Hide 607, I would be inclined to 
think that a party living in the Territories be able
to sue any other party living in the Territories or elsewhere, 
in any Clerk’s or Deputy Clerk's office, no matter where 
the cause of action arose, but it seems to me that Hule 
620 makes an exception that cannot be overlooked. It 
says : “ Except as to matters especially provided for in 
this Order the procedure or practice under the preceding

Judgment. 

Rouleau, J.
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orders and rules, where not inconsistent herewith, shall be 
adopted and applied in actions brought under this Order.”

It appearing that the cause of action arose at Edmon
ton, and Edmonton being a district of a deputy clerk estab
lished by Ordinance, I hold, therefore, that this action 
should have been entered at Edmonton. The writ and state
ment of claim are set aside and the defendant is entitled to 
his order with costs.

Hepohteh:



M’lXTOSll ET AL. V. SI1AW ET AL. 97IV. I

Mc IXTOSIl et al. v. SIIAW et al.

Inlrrylender
Territories Ad,

■ lu direct hint of Inj jury—Xorth-M'cst 
88—Judicature Ordinance, see, 170.

Neither h Jmlgv nor tin- Court in banc has power to direct an intor- 
lilcniler issue to be tried by jury, .ludgment of Scott, J., affirmed.

| Scott, •!., September 17tli, 1890. 
I Court in bane, January 27th, 1899.

e (inter alia) statement.Summons oil behalf of the plaintiff, 
interpleader issue tried by a jury.

/’. McCarthy, Q.C., for the plaintiffs. 
It. II. Bennett, for the defendants.

| September 17th, ISOS.]

Scott, ,7.—This is an ordinary interpleader issue to try 
the question of title to certain goods seized by the sheriff 
of the Northern Alberta Judicial District under certain 
executions in his hands, which goods have been claimed by 
the defendants.

On the 4th May last, plaintiffs obtained a summons for 
the issue of a commission to take the evidence of one Taylor 
and for the trial of the issue by a jury.

On the return of the summons, I made an order for the 
issue of the commission applied for but reserved judgment 
on the question whether plaintiffs were entitled to have the 
issue tried by a jury.

Section 88 of the X. \V. T. Act provides that “Every 
Judge of the Supreme Court shall have jurisdiction, power 
and authority to hold Courts at such times and places as 
he shall think proper, and at such Courts, as sole Judge, 
lo hear all claims, disputes and demands whatsoever, except 
as provided by the Act, which are brought before him and 
to determine any questions arising thereon, as well of fact, 
ns of law, in a summary manner.”

VOL. IV. T. !.. RKPTS. 7

5
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judgment. The exception referred to is contained in sub-section 
Scott, j. o 0f f]1(. saine section which provides that in cases where the 

claim, dispute or arises out of a tort, wrong or
grievance, and in which the amount claimed exceeds $000, 
or, if for a debt or on a contract, in which tint amount 
claimed exceeds $1,000, or for the recovery of possession 
of real property ; if either party demands a jury, or in any 
such ease in which the Judge thinks fit to so direct, he may 
direct that all questions of fact therein shall be determined 
by a sworn jury of six in number.

In my opinion the effect of these provisions was to take 
away the right of trial bv jury in civil cases in the Terri
tories except in eases coming within sub-section 2. I am 
further of opinion that an issue such as this is not within 
that sub-section. 1 doubt whether it could be considered a 
claim, dispute or demand arising out of n tort, wrong or 
grievance, but, even if it were held to be such, it is not 
one in which the amount claimed exceeds $500. It may be 
that the value of the property, the title to which is in ques
tion, may exceed that amount, but I do not see that that 
fact can make any difference as the words of the sub-section 
are not broad enough to cover such a case. I think that 
in order to cover it some such words as are contained in 
clause 92 of the tariff of fees would be required.

I cannot see that section 155 of the Judicature Ordin
ance makes any alteration in the law in that respect. That 
section in so far ns it was inconsistent with the provisions 
referred to was, in my opinion, tdtra rires by virtue of sec
tion 13 of the Act referred to as amended by 54-55 Vie. c. 
22, s. fi. The inconsistency is pointed out in the preamble 
to 60-61 Vic. c. 32, viz., that it applied to all actions for 
slander, libel, false imprisonment, malicious prosecution, 
seduction and breach of promise of marriage, irrespective 
of the amount of damages claimed therein, and that, in my 
view, is the full extent to which it alters the law with respect 
to trial by jury as prescribed by sub-section 2 of section 88 
of the X. W. T. Act.

^
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The application to have the issue tried by a jury is judgment, 

therefore refused. Scott, j.

Costs of the application reserved.
Memorandum added 25th October, 1898.
Upon the argument before me Mr. Bennett, counsel 

for the defendants, stated that he had no objection to the 
issue being tried by a jury provided that I had power to 
direct that it should be so tried. He, however, contended 
that 1 had no power to make such an order.

The plaintiff appealed. The appeal was argued 26th 
January, 1899.

V. McCarthy, Q.C., for appellants.
/’. It. Bennett, for respondents,

[January 27th, 1S00. \

The judgment of the Court (Richabdson, Rouleau,
Wetmobe, and McGuire. J.T.) was given by

Wetmobe, J.—An interpleader issue was directed in 
Ibis matter to try the right to certain personal property 
seized by the sheriff under executions and claimed by the 
defendants, Kinnard, Shaw & Co. It is admitted that the 
value of the property in dispute exceeds $l,00ft. Application 
was made to Mr. Justice Scott to have the issued tried by a 
jury. This application was refused by that learned Judge 
and the plaintiffs appeal from the judgment by which the 
application was so refused. The whole question turns upon 
the construction to be given to sub-sections 1 and 2 of section 
88 of The North-West Territories Act (R. S. C. c. 50). and 
section 155 of The Judicature Ordinance (No. 6 of 189,1). 
as confirmed by 60-61 Vic. (1897) c. 32 of the Parliament 
of Canada. It was urged that this last mentioned provi
sion practically repealed sub-sections 1 and 2 of section 
88 of The North-West Territories Act. I am of opinion, 
however, that, it had not that effect: it merely, in the first 
place, gave the right to trial by jury in cases where it was 
not given by section 88, and in the next place echoed the 
provisions of sub-section 2 of that section and prescribed a
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judgment. mode o( iirocedure to obtain trial by jury. It is claimed 
Wptmore. r. on behalf of the appellant that trial by jury is not abso

lutely taken away in the eases provided for in sub-section 1 
of section 88; that that sub-section merely clothes a Judge 
with jurisdiction and authority solely “to hear all claims, 
disputes and demands,” hut that he may in the exercise of 
his discretion direct any case to he tried by jury. In other 
words that the language of the sub-section “Every Judge 
of the Supreme Court shall have jurisdiction, power and 
authority to hold Courts * * * anil at such Courts as
sole Judge to hear all claims, disputes and demands whatso
ever,"’ is merely permissive and creates no duty in the Judge, 
Possibly the language of the statute upon which the ques
tion arose in Julius v. The Bishop of Oxford' may lie con
sidered somewhat analogous to that of the section upon 
which the question now under consideration arises. The 
language under consideration in Julius v. The Bishop of 
Oxford,1 was “it shall lie lawful.” The Court held that 
these words as used in that statute were merely permissive 
and enabling and that such would be the effect of such words 
whenever they appeared in a statute, unless there were con
siderations sufficiently cogent to establish the fact that the 
legislation intended to create a duty. Assuming that the 
language which I have quoted from section 88 to be prima 
furie merely permissive and enabling (a proposition hv the 
wav I by no means assent to), T am of opinion that reading 
sub-sections 1 and 2 together the Legislature intended to 
create a duty by it. Sub-section 1 gives to the Judge the 
jurisdiction and authority to try eases alone and without 
a jury: then sub-section 2 goes on to provide not only the 
eases in which the parties shall be entitled to jury as a 
matter of right, hut it goes on to provide the eases in which 
the Judge, apart from any demand from either of the 
parties, may exercise his discretion and limits such right 
of discretion to the eases in which either of the parties 
have the right to demand a jury. Such a provision to my

■R A|ip. fas. 214: 4!) L. J. Q. II. 077: 42 L. T. 540: 28 XV. R. 
720: 44 .1. P. 000.
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mind would be entirely unnecessary, if the language of judement. 
sub-section 1 was only intended to lie (lermissire and wrtmorr. J. 
enabling; for in that ease the Judge could exercise 
bis discretion to have a jury in deciding the cases in which 
he has been expressly given discretion in sub-section 2. I 
am of opinion, therefore, that the duty is cast upon the 
Judge of trying all cases alone, except such cases as come 
within the provisions of either sub-section 2 of section 88 
or of section 155 of The Judicature Ordinance. Now, I 
do not hold that this matter is not a dispute which arises 
out of a tort, wrong or grievance; but I hold that it is not 
a claim, dispute or demand which arises out of a tort, wrong 
or grievance, in which the amount claimed exceeds five hun
dred dollars. It is not a claim, dispute or demand, for any 
amount at all. It is simply a proceeding to determine the 
right of property; no money amount whatever ran be 
awarded. It is in the same position as far as the demand 
is concerned as if a suit or action had been brought not 
to recover damages but to obtain a declaratory decree as 
to the right of property. If the sub-section had provided 
that the parties would have a right to a jury when the 
amount claimed or the value of the property in dispute 
exceeded $500, then no doubt the right to a jury would be 
given, but the sub-section does not go that far. 1 am also 
of opinion that this is not a claim, dispute or demand for a 
debt or on a contract in which the amount claimed exceeds 
$1,000 for the reason that no amount is claimed at all.
Mr. Justice Scott’s judgment therefore is affirmed and this 
appeal is dismissed with costs.

Appeal dismissed with casts.
Reporter !

Ford .Tones, Advocate, Regina.
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robinsox v. McIntosh.
Landlord and tenant Kent—Seizure under execution—8 Anne c. J} 

—Interpleader.

Where goods nre seized under execution on leasehold premises and 
arc claimed by a third party, who establishes his title thereto, the 
Statute S Anne e. 14 does not entitle the landlord to be paid 
rent by the sheriff.

Where, however, goods seized by the sheriff were claimed by a third 
party, and under an interpleader order were sold and the proceeds 
paid into Court pending the trial of an issue as to the ownership 
of the goods, and the trial of a second issue had been directed 
between the landlord and the execution creditor ns to the land
lord's right to the rent claimed, and the claimants in the first 
issue consented to the landlord’s claim being satisfied, even if they 
should be successful in the issue, the landlord was laid entitled to 
be paid out of the fund in Court the arrears of rent not exceeding 
one year’s rent, without awaiting the decision of the issue ns to 
the ownership of the goods. Judgment of Rouleau, J., affirmed.

[Rouleau, J., November JSth, 1898.
[Court in banc, January 21th, 1899.

statement. On August 1st, 1896, the plaintiff leased certain prem
ises to IT. M. Shaw for five years at $15 per month. On 
August 3rd, 1896, II. M. Shaw sublet the premises to her 
son J. Y. Shaw, trading as Kinnard, Shaw & Co., for the 
same period at $’?0 per month. The goods on the premises 
were seized under the defendants’ executions against Malt- 
man, Shaw & Co., W. Phillips & Co., and Millar & Co., and 
were removed by the sheriff and sold by order of the Court, 
the proceeds being paid into Court. Previous to this order 
Kinnard, Shaw & Co. claimed the goods, and an interpleader 
issue between them and these defendants was pending. The 
plaintiff gave notice of his claim for rent only after the 
removal of the goods. At the trial J. Y. Shaw, the surviving 
member of the firm of Kinnard, Shaw & Co., who was still 
carrying on the business in the firm name, consented that 
the plaintiff should be paid one year’s rent and his claim 
(should he succeed in the pending interpleader issue) be 
reduced by the amount thereof.

The issue was tried before Rouleau, J., without a jury 
at Calgary.
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[Xovember 8th, 1898, |

Bouleau, ,7.—This is an interpleader issue in which 
Robinson, the plaintiff in the issue, claims one year’s rent 
from the execution creditors, McIntosh & Co., the defen
dants in the issue.

The facts arc these :—On the 1st August, 1896, Helen 
Maria Shaw leased from the plaintiff the south half of 
section 4, township 23, range 1, west of the 5th meridian, 
District of Alberta, North-West Territories, for the sum of 
$15 per month for five years. On the 3rd August, 1896, 
Helen Maria Shaw sub-let the same premises to John York 
Show, her son, trading under the name and firm of Kin- 
nard, Shaw & C'o., for the same period, at the rate of $20 
per month.

The goods on the aforesaid premises have been seized 
under executions at the instance of the defendants, 
McIntosh & Co. These executions were against Mailman. 
Shaw & Co., W. Phillips & Co. and Millar & Co. The goods 
were removed by the sheriff and sold by order of the Court 
and the proceeds paid into Court. Previous to the order. 
Kinnard, Shaw & Co. claimed the goods as their property, 
and the sheriff interpleaded and an issue was directed, which 
is still pending. It is admitted that Robinson, the plaintiff 
in the present issue, gave notice to the sheriff of his claim 
for rent only after the removal of the goods.

Upon this statement of facts, it is contended by the 
plaintiff that, he is entitled to his claim for one year’s rent, 
no matter whether the goods are declared by this Conrt to 
lielong to the execution debtors, or whether they are de
clared to belong to the claimants, Kinnard, Shaw & Co., 
because in the first instance if it turns out as a result of 
the interpleader contest that the goods are subject to the 
executions, the landlord will, nevertheless, have his rent 
out of the stranger’s goods, and in the second instance, if 
it turns out that the goods belong to Kinnard, Shaw & Co., 
although the plaintiff would have no right to claim rent 
from them, John York Shaw, the surviving partner of the 
said firm, and who still carries on the business in the firm’s

Judgment. 

Rouleau, J.
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Rouleau, J.
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no mo, consents that the plaintiff should he paid his rent, 
and that his claim it' successful be reduced by the amount of 
one year's rent.

On the other hand, the defendants contend that in 
such a case as this the landlord must have been paid or at 
least have claimed his rent before the goods were removed; 
because, in this case, 1st, the executions were not against the 
tenant, and the tenant was not a party to these suits; 2nd, 
the goods are not claimed by the tenant; 3rd, the goods 
being removed before the sherilf had any notice of the claim 
for rent, the landlord had ceased to have any claim on these 
goods, and the statute of Anne does not apply : 4th, notice to 
the sheriff is not equivalent to a seizure, and therefore a 
removal of the goods of a third party before actual distress 
defeats the landlord's claim.

In Clarke v. Farrell ' it was held that the statute 8 Anne 
c. 14, s. 1, only applied to the goods of the execution debtor 
and not to those of third persons, against whom there must 
be a distress, notice to the sheriff not being sufficient, ami 
that the sheriff selling incurred no liability, as he was secured 
under the interpleader order.

The facts of the above case are quite different from 
the facts of the case under consideration, but the principles 
of law governing the one are applicable to the other. 
Cameron, ,T., in his judgment, says: “As between the land
lord and the execution plaintiff, if the money in the sheriff's 

• hands were going to the latter, the landlord would he en
titled to be paid the amount of his rent, for the simple 
reason that under the statute 8 Anne c. 14, s. 1, no goods 
or chattels whatsoever lying or being in or upon any mes
suage, lands or tenements, which are, or shall be, leased 
for life or lives, term of years, at will, or otherwise, shall 
be liable to be taken by virtue of any execution, or any 
pretense whatsoever unless the fiarh/ at whose sail the said 
execution is sued out shall, before the removal of such goods 
from off the saiil premises hv virtue of such execution, pay 
to the landlord of the said premises, or his bailiff, all such

31 V. c. P. iwt.



mm rxsox v. m’ixtosic. 10IV. |

sum or sums of money as are or shall be due for rent for the 
slid premises at the time of the taking such goods by vir
tue of such execution, provided the said arrears of rent do 
not amount to more than one year's rent; and in case the 
slid arrears shall exceed one year’s rent, then the said party 
at whose suit such execution issued out, paying the said 
landlord or his bailiff one year's rent, may proceed to execute 
bis judgment as he might have done before the making of 
the Act.”

It seems to me that the law is clear. In my opinion it 
means that when goods are sold under an interpleader order 
by the sheriff, and the proceeds are paid into Court, as in 
this case, the whole proceeds should be paid in less only the 
expenses of possession and sale, and the landlord will only 
be entitled to his rent if the execution creditor succeeds in 
the issue, but if the stranger succeeds, the latter will he 
entitled to the whole fund freed from the landlord’s claim.

For the purpose of this ease, the claimant admits to 
owe the rent and is willing to pay it if he succeeds in the 
other interpleader issue pending before me; otherwise 1 
would not have been in a position to render judgment in 
ibis case till the other interpleader issue had been decided. 
But it is different with the execution creditors; if they suc
ceed they have to pay the rent at all events.

I have read carefully all the authorities cited, and I 
cannot find an authority which would sanction the principle 
that when the goods are removed from the premises of a 
landlord, the landlord loses his claim for rent, if the execu
tion is against a stranger, but if the execution is against 
the tenant, and the creditor succeeds in his execution, then 
the landlord in this case would he entitled to the arrears of 
rent to the extent of one year’s rent.

The statute of Anne already cited makes no exception. 
It says:—“No goods or chattels trhat merer lying or being 
in or upon any messuage, lands or tenements,” etc.

Whether these goods belong to the tenant or to a stran
ger it does not matter as long as the execution creditor suc
ceeds. If otherwise, the goods had been removed from the

Judgment. 

Rouleau. J.
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judmiMit. leased premises and the stranger had proven his title to 
Rnuieiu. J. them, then the landlord eonld not elaim any rent against 

him.
I am therefore of the opinion that the plaintiff in this 

ease is entitled to the arrears of rent to the extent of one 
year's rent, and consequently to judgment for the sum of 
$180 and for the costs of this contestation.

The plaintiff appealed. The appeal was argued January 
2Cth, 1899.

McCarthy, Q.C., and C. A. Stuart, for the plaintiff 
the appellant.

H. 1}. Bennett, for the defendant the respondent.

| Jan wiry 27tli. 1899.]

The judgment of the Court (Richardson, Wetmore, 
McGuire and Scott, JJ.) was given by

McGuire, ,1.—This is an appeal from the judgment of 
Mr. Justice Bouleau as to the right of a landlord to claim 
from the sheriff a year’s rent of the premises on which were 
certain goods seized by the sheriff under executions. The 
appeal is on the ground that the goods being not the pro
perty of the tenant could have been distrained, if at all. 
only while on the demised premises; that they were not dis
trained nor was anv notice of rent due given to the sheriff 
until after seizure and removal from the demised premises; 
and that the goods being removed, even by the sheriff, they 
ceased to be distrainable.

By the statute of 8 Anne c. 14, when goods are taken 
under an execution by the sheriff he must pay to the land
lord a year’s rent. It has been decided in a number of 
cases that where the goods seized by the sheriff prove to 
belong not to the execution debtor but to a third person, 
who has claimed them from the sheriff and established his 
title thereto, the landlord cannot compel the sheriff to pay 
a year’s rent, and it seems to me this rests on the ground 
that, though they were taken under the apparent authority 
of the execution, they were wrongfully so taken, the writ



ROBINSON V. M'INTOSII.

not giving any authority to the sheriff to seize the third Judgment, 
person's goods, so that they were not. in the language of McGuire, J. 
s Anne, “liable to he taken by virtue of the execution,” and 
so that Act did not apply.

But in this ease if the goods were the goods of the 
judgment debtors, Mailman, Shaw & Co., then they were 
“ liable to be taken by virtue of the execution,” and so the 
vase comes fairly within the language of the statute. But 
it is still a question in dispute in the interpleader action of 
McIntosh v. Shaw whether these goods belonged to the judg
ment debtors or to the claimants, Kinnard, Shaw & Co.
That being so, and holding as I do that if the goods did not 
la-long to the execution debtors, the landlord would have no 
daim for rent from the sheriff, the final decision of this 
ease would have to stand until the title to the goods had 
been settled in McIntosh v. Shaw. But that is not, I think, 
necessary by reason of the claimants in that issue consent
ing, in case they are held entitled to the goods, to the land
lord being paid a year's rent out of the proceeds of the sale 
of the goods.

The case resolves itself into this. If the goods are the 
property of Kinnard, Shaw & Co., the claimants, then the 
sheriff and the execution creditors have no claim to them 
and the proceeds of the sale would go to Kinnard, Shaw &
Co., and the sheriff cannot lie heard to say that Kinnard,
Shaw & Co. may not do with their own money as they please.
Un the other hand, if the goods prove to be the property of 
the execution debtors, then, as already mentioned, they were 
liable to be taken by virtue of the executions under which 
they were taken, and the landlord would be entitled to be 
paid a year’s rent out of the proceeds. But it was further 
urged by the plaintiff that even if the goods were liable to 
be taken by virtue of the execution, the statute of S Anne 
will not entitle the landlord to he paid a year's rent by the 
sheriff unless the goods so taken by him were liable to lie 
distrained by the landlord had they remained on the de
mised premises, and that as the execution debtors in this 
case was not the tenant or a person who was liable for
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Judgment, the rent, the landlord could not have distrained on them 
McGuire. J. by reason of Ordinance No. 7 of 1896. He argues that as

suming the proposition to be correct, the landlord was not 
prejudiced bv the seizure and removal by the sheriff; that 
when 8 Anne c. 11 was passed anv goods on the premises no 
matter to whom they belonged were distrainable; but, our 
Ordinance having limited the goods liable to distress, that 
the landlord should he held entitled to claim from the sheriff 
only when he took goods and thereby prejudiced the land
lord. Tn the view T have taken of the facts, 1 do not think it 
necessary to decide this proposition, because 1 think that had 
the goods in question been the property of the execution 
debtors, they would not have been protected by Ordinance 
No. 7, 1896, because Maltman, Shaw & Co. were a firm com
posed of relatives of the tenant, residing on the premises 
as members of her family as Mr. McCarthy admitted in 
argument. Had the sheriff not removed the goods and the 
landlord had distrained, Maltman, Shaw & Co. could not by 
reason of their said relationship to the tenant have success
fully claimed the goods from him.

I think therefore the ap|>enl should be dismissed with
costs.

Appeal dismissed with costs.

REPORTER :

Ford .Tones. Advocate. Regina.
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HOWARD V. HIGH RIVER TRADING CO. ET AL.

Execution—('h at lei mortgage—('red Hors' Belief Ordinance—Priorities.

Held (Wetmore, J.. hésitante), tlint executions against goods placed 
in tlie hands of a sheriff subsequently to the making of a chattel 
mortgage by the execution debtor, on the goods seized, attach 
only on the equity of redemption and are not entitled under the 
Creditors' Itelief Ordinance! to share with executions placed in 
the hands of the sheriff prior to the giving of the mortgage. Jtoach 
v. Mr Lachlan,1 and Brcithaupt V. Man,2 followed. Judgment of 
Rouleau, J., affirmed.

[Rouleau, J., December 18th, 1898.
| Court in banc, June 8th, 1899.

The following executions were duly lodged with the 
sheriff on the following dates commanding him of the goods 
and chattels of one Knox to cause to he made the several 
amounts following, viz. :—

May 28th, 1897—Execution of the High River Trading 
Co. for $1,204.00. June 9th, 1897—Execution of the High 
River Trading Co. for $02.10. June 12th, 1897—Execution 
of Margaret McKay for $405.10. June 12th. 1897—Execu
tion of the North-West Cattle Co. for $78.30.. June 29th, 
1897—Execution of W. C. Howard for $3,544.28.

The following chattel mortgages made by the said Knox 
were duly tiled on the following dates to the persons and 
for the amounts following, viz. :—June 12th, 1897—To C. E. 
Smith, for $3,000. June 12th, 1897—To the Bank of Ot
tawa, for $4,263.35. June 12th, 1897—To the Imperial 
Bank of Canada, for $2,230. June 23rd, 1897—To appel
lant, for $5,500.

On June 5th, 1897, the said sheriff seized goods of the 
said Knox under the writ of execution then in his hands, 
and on July 3rd, 1897, sold the same and realized therefrom 
$3,230. On July 3rd, 1897. the said sheriff made a further 
levy on the goods of the said Knox, and on September 16th,

t Ortl. No. 25 of 1893; see now C. O. (1808) c. 26.
>10 O. A. R. 490. 120 O. A. R. 680.
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1897, sold the same under order of the Court and realized 
therefrom $873.50. Howard claimed to share as an execu
tion creditor pari passu with the prior execution creditors 
in tlie proceeds of the said sales under the Creditors Relief 
Ordinance.

[December lSth, ISOS.]

Rouleau, after reciting the above facts: Upon 
the above statement of facts, I am asked to decide sum
marily whether the said William Crewdson Howard has the 
right to share pro rata in the moneys realized by the sheriff 
of said judicial district from the sales of the said goods and 
chattels.

Section 3, sub-section («) of the Creditors Relief Or
dinance says: In case a sheriff levies money upon an execu
tion against the property of a debtor, he shall forthwith 
enter in a book, to be kept in his office ... a notice 
stating that such levy has been made, and the amount 
thereof; and the money shall thereafter be distributed rate
able amongst all execution creditors whose writs were in the 
sheriff's hands at the time of the levy, or who shall deliver 
executions to the said sheriff within one month from the 
entry of notice. ete.f

It is evident that this sub-section of the Creditors’ 
Relief Ordinance deals only with the levy of money upon 
an execution against the property of the debtor. This does 
not interfere with the right of the mortgagees or the rights 
of the creditors, as they may be affected or altered by a 
mortgage or sale of such property after the issue of an ex
ecution. Although section 2 of Ordinance Xo. 7 of 1895 (2) 
says: “That every writ of execution against goods and 
chattels shall, at and from the time of its delivery to the 
sheriff to be executed, bind all the goods and chattels or 
any interest in all the goods and chattels of the judgment 
debtor within the judicial district of the said sheriff,” § 
still the property remains the debtor’s property, and he may

t See O. O. (1898) r. 20. s. .1 (a).
§ Jud. Ord. C. O. (1898) c. 21, r. Sufi.
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-i'll or mortgage it as lie pleases. If he does so, it ceases Judgment. 

In he his property and becomes the property of the pur- Rouleau, J. 

chaser or mortgagee subject to the execution. It becomes 
>lill clearer by reading the remainder of the same section.
It goes on to say that the said execution “ shall take priority 
in any chattel mortgage, bill of sale or assignment for the 
benefit of all or any of the creditors of the judgment debtor 
executed by him after the receipt by the sheriff of such 
writ of execution,” etc. Therefore it is clear that a bill of 
sale or a chattel mortgage given bv the debtor after the 
receipt by the sheriff of the execution has the effect of 
cutting out all other executions handed to the sheriff after 
such bill of sale or mortgage is given.

Section 8 of the Creditors’ Relief Ordinance || does not 
alter this law. It merely provides that " one seizure of the 
goods and lands of the debtor shall be deemed sufficient 
and shall be deemed a seizure ou behalf of all creditors 
sharing under such seizure as hereinbefore provided.” That 
is exactly what was done in this case : the sheriff seized once 
for all the execution creditors whose executions he had in 
his hands at the time.

The position would be quite different if the sheriff had 
levied the money before the mortgages had been given by 
the debtor, then there would have been no doubt that the 
execution creditors, provided they had handed their execu
tions to the sheriff within thirty days, would have had a 
right to share in the proceeds of the first executions.

The case of Raarli v. McLnrhIan ' does not go any fur
ther than to decide that when a levy of money is made by 
the sheriff under an execution and a mortgage or bill of 
sale intervenes between the first execution and other execu
tions. such mortgage or bill of sale has the effect of cutting 
out the latter, and the subsequent execution creditors are 
not entitled to share pari passu in the proceeds of the sale 
under the first execution.

I have come to the conclusion that William C. Howard 
has no right to share in the proceeds of the three first ex

il Sec C. O. (ISOS) C. 28, ». ».
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Judgment. 

Rouleau, J.

11>

eeutions which were in the hands ot' the sheriff when the 
mortgages were given, because his execution was handed to 
tlie sheriff after the mortgages were given, and the mort
gages were given before the lew was made.

The costs of this contestation will be paid by William 
V. Howard.

The plaintiff appealed.
The appeal was argued on the 23rd of January, 1899.
C. ('. McCunl, for appellant:—
lloach v. Mr Lachlan1 and Breithaupt v. Man1 are 

wrong, at any rate so far as the distribution of the moneys 
levied by the sheriff on the first executions are concerned. 
The words “against the property of a debtor” in section 
3 (n) qualify the word “execution.” The goods are sold 
as the property of the debtor, and not as that of the pur
chaser or mortgagee. Appellant is entitled to share irrespec
tive of the question whether or not further recourse can be 
had against the goods in the hands of the mortgagees.

The Ontario Act contains no provision corresponding 
to section 8 of the Creditors’ Relief Ordinance. When the 
sheriff sold he sold under all the writs then in his hands 
(per Lord Denman, C.J.. in Dreue v. Lainson3) and appel
lant's execution was delivered prior to the sale.

McCarthy. Q.C., James Muir. Q.O., and 11. 11’. II. 
Knott, for respondents. At common law executions bound 
from the dates of the teste of the writs, and execution 
creditors were entitled to be paid in the order of such dates. 
By Ordinance Xo. 7 of 189.3 a writ of execution binds from 
the date of its delivery to the sheriff, and takes priority to 
any ( mortgage executed hv the judgment debtor
after the receipt by the sheriff of such writ. If appellant 
i" d succeed respondents would be deprived of a right 
they have at common law and under Ordinance Xo. 7 of 
1893. A right is only taken away by express enactment: 
ITardcastle on Statutes, p. 134: In re Cano, Mansfield v. 
Mansfield.' Regina v. Morris.*

■11 Ail. & E. 33(1. * OHM!) 43 C. TV. 12. • (18(17) L. R. 1 C. C. 
It., at u. 95 : 30 L. .1. M. C. 84.

[vol..

54

5
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As to the effect of an execution on the goods of the 
debtor see (Hies v. drover," Samuel v. Duke,' Woodland v. 
Fuller*

Appellant's execution having been delivered subsequent 
to the making of t lie chattel mortgages, it attached on the 
equity of redemption only, and appellant is not entitled to 
share : Roach v. McLacJilan1 and Breithaupt v. Marrr

|June 8th, 1889.]
McGuire, J.—This is an appeal from the judgment of 

Mr. Justice Rouleau.
The Sheriff of the Southern Alberta Judicial District 

had, on the 28th May, 1897, an execution placed in his 
hands against the goods of one Knox, under which he at 
the suit of the High River Trading Co. on the 5th June 
made a seizure. On the 9th June he received another ex
ecution at suit of said company against the goods of Knox. 
On the 12th June two other executions were received by 
him, one on behalf of Margaret McKay and the other on 
behalf of the North-West Cattle Co. On the same day 
that he received these last two executions chattel 
mortgages against Knox were registered, one by Crispin 
K. Smith for $3,000, and by the Bank of Ottawa for 
$4.203.33, and one by the Imperial Bank for $2,250. Sub
sequently on the 23rd June the plaintiff Howard’s chattel 
mortgage for $5,500 was icgi stored. and on the 29th June 
an execution for $5.544.25 in the suit of Howard v. Knox 
was delivered to the sheriff.

Howard claims to rank as an execution creditor along 
with the High River Trading Co., Margaret McKay and 
the North-West Cattle Co., and to share with them pro rata 
in the moneys realized by the sheriff under sales of Knox’s 
goods under the executions in his hands on July 3rd and 
September 16th, 1899. The other execution creditors say 
that after the delivery to the sheriff of their executions and

1 Cl. ft F. 72; 2 M. & Sc. 197; 9 Bing. 128; 9 Bligh. N. S. 277.
3 M. & W. 622; 6 D. P. C. 536; 1 H. &. H. 127; 7 L. J. Ex. 177. -11 

A & E. 859; 3 P. & D. 570; 4 Jur. 743; 9 L. J. Q. B. 181.

Argument.

VOL IV. T. L. RKPTS. 8.
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Judgment. 

McGuire, J.

[voi,.

before tile plaintiff's execution reached the sheriff the a hove 
chattel mortgages were registered. un<! therefore Howard’s 
execution could operate only against the interest of the 
debtor, that is. his equity of redemption; that the money 
levied under their execution, being made after the registra
tion of the mortgages, was made, not against or out of the 
property of the debtor, but out of the property of the mort
gagees. Mr. Justice Koi i.i:\r’s judgment appealed from 
decided that Howard was not entitled to share with the 
prior execution creditors.

The case turns on the construction of the Creditors 
Helief Ordinance, and especially section 3 (</). For the 
appellant it is contended that in the sentence beginning 
"in case a sheriff levies monies upon an execution against 
the property of a debtor” the words "against the property 
of a debtor” are really descriptive of the word execution 
and arc equivalent to "upon an execution issued upon a 
judgment against a debtor.” On the part of the respon
dents it is contended that the above words qualify "levies,” 
and mean the same as if they had been arranged in this 
order; "in case a sheriff levies money against (air out of) 
the property of a debtor upon an execution.” The differ
ence of the two readings is important. If the appellant’s 
reading be taken he says he must succeed because the 
money was levied by a sheriff and upon an execution, and 
the execution was issued against the property of a debtor 
and. that being so. his execution must share pro rob/. If 
the respondents are right then the money levied by the 
sheriff was not levied against (that is, out of) the property 
of the debtor, but out of the property of the mortgagees, 
because at the time of the levy, that is the sale, the pro
perty had ceased to he the property o’f the debtor and be
come that of the mortgagees, and the only reason why the 
executions, in the sheriff's hands prior to the registration 
of the chattel mortgages and the consequent change in the 
ownership of the property, were entitled to he satisfied out 
of these goods, is because the mortgagees took the property 
subject to the executions already in the sheriff’s hands—
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liny 11ni not lake subject to later executions. The re
spondents say therefore that the money levied by the sheriff 
not being so levied against (i.c., out of) the property of the 
debtor, section 3 («) does not apply so as to entitle execu
tions reaching the sheriff subsequent to the registration of 
the chattel mortgage to share pro rata. In the Ontario 
i oiirt similar words were construed according to the mean
ing sought to be given them by the respondents. 1 refer 
in IttMich r. M< Lachlan,' followed up by Urcithaapt v.Marr,- 
;iml these decisions, the former in 18!I2. the latter in 1893. 
including the opinions of Chief Justice Hagarty and Jus
tices Osier and MacLennan, have been acquiesced in ever 
since by the Ontario Bar.

It lines not appear that in the Ontario cases the point 
raised by the appellant here was taken. Let us see if there 
is anything in it. To describe an execution as one "against 
the property of a debtor" seems a little odd to begin with. 
All executions under which moneys are levied are “against 
the property of a debtor,” so this, if intended as a descrip
tion. does not describe—does not seem to do anything to 
the idea conveyed by the bare word "execution” as used 
in this place. But we find that the Ordinance had already 
in the former part of the section described the execution 
intended to be dealt with as an "execution from the Su
preme Court of the North-West Territories.” It would 
scent unnecessary to describe it again in the next line but 
one. doing over the various sections of the Ordinance I 
find that, leaving out the disputed phrase, in no place does 
the Ordinance describe an execution as one "against the 
property of the debtor.” Having in the first lines of section 
:i been spoken of as an "execution from the Supreme Court. 
X. W. T..” it is thereafter mentioned 35 times, twice it is 
called a "writ of execution." 21 times an "execution,” and 
13 times a "writ,"’ and in one place an “execution for a 
claim." but in no case arc words added to show what the 
writ is against except in Forni "A." where it is provided 
that the sheriff shall state under what kind of execution he 
lias levied, and the words “against the goods” or "against 
the lands" are to be employed. Here the added words

Judgment. 

McGuire-, J.
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judgment, famish Hoiiiv information, while “against the property” 
McGuire,j. gjvv 11() information. When, however, the Ordinance is 

describing a h vy it fret adds words to describe that
out of which tlie levy is to be made. In section 3 (d) it 
uses the words “levy a further amount upon the property 
of the debtor*'- -“further” is here used with reference to 
the levy mentioned in the disputed phrase in section 3 (a). 
Now to be a “ further levy upon the property of the debtor” 
there must have been a previous “levy upon the property 
of the debtor,” and the only previous levy mentioned is 
that in section 3 (a). Evidently “against the property” and 
“upon the property” are used as synonymous expressions, 
and both qualify “levy” and not “execution.” It is not 
suggested that “upon the property” are words descriptive 
of the execution. Again in section 4 the source from which 
a levy is made is added, but the language is again changed: 
here it is “levied from the property of the debtor.” In 
section 6 the language is again slightly changed to “levy 
upon the goods or lands of the debtor.” In section 17 it is 
“levied out of the property of a debtor,” and in Form A 
it is “levied and made out of the property of (D.” But 
it is contended that even if the construction placed on the 
Ontario Act in the cases mentioned is correct, our Ordin
ance differs from the Ontario Act: that there is no provi
sion in the latter corresponding to our section 8. I pre
sume reference is made to the first four lines, for the rest 
of section S is taken almost verbatim from section 26 of the 
Ontario Act. The tiret part of section 8 says “One seizure 
of the goods and lands of the debtor shall be deemed suf
ficient. and shall be deemed a seizure on behalf of all cred
itors sharing under such seizure as hereinbefore provided.” 
The appellent is seeking to show that he is a creditor shar
ing under such seizure. If he is such a creditor, then by 
section 8 the seizure is to be deemed a seizure on his behalf 
as well. By this very thing which he is trying to prove 
he is here assuming an instance of arguing in a circle. Is 
it seriously contended that a seizure under an execution 
delivered to a sheriff prior to a sale or mortgage by a judg
ment debtor is to be deemed a seizure as well on behalf of

0
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certain executions which come to the sheriff after the date ,l“'l8m*nt 
of the sale or mortgage 1 If so, then in the present ease Mcfi"lre,J 
the sheriff’s seizure under the High River execution would 
he also a seizure under the Howard execution, and in that 
ease the chattel mortgages here would he cut out, for these 
combined executions would more than exhaust the whole 
property. The meaning of section 8 is that one seizure 
shall be deemed a seizure, not on behalf of all executions 
that may come into the hands of the sheriff, but only on 
behalf of those creditors whose writs reached the sheriff 
not later than one month from the entry in the prescribed 
hook as provided in section 3 (a), and arc therefore entitled 
to share in money levied out of the property of the debtor.
It must not lie strained to mean something that could not 
have been contemplated in enacting section 8. If the first 
two lines of section 3 (a) refer to money levied out of or 
from the property of the debtor, and this is to be distri
buted pro rata, then the money here was not levied out of 
the debtor’s property, but out of the property of the mort
gagees.

I have come to the conclusion that the money in ques
tion levied by the sheriff was not levied out of the proper
ly of the debtor, but out of the property of the mortgagees.

The appellant has set up as an alternative ground of 
appeal, in the event of his main contention, just consid
ered, not being successful, that because, us he alleged, some 
of the property on which the sheriff’s levy was made was 
not included in the mortgages registered prior to that of 
Howard, as to so much of said moneys as was the proceeds 
of this property he was entitled to rank pnri passu with 
the prior executions. On the appeal, Mr. McCaul, for the 
appellant, announced that he abandoned this ground, con
sequently it is not necessary to consider it.

The appeal should be dismissed with costs, to be paid 
by the appellant.

Richardson and Scott, JJ., concurred.
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Wetmore, J.— I must frankly admit that were 1 to de
pend un my own unaided judgment, 1 would have great 
difficulty in reaching the same conclusion in the case as 
the other members of the Court have. 1 fail thoroughly 
to appreciate the construction put upon the words in sec
tion of the Creditors Relief Ordinance “upon an execu
tion against the property of a debtor." These words appear 
to me to be very plain and have a well understood meaning. 
The execution is against the property of the debtor. The 
sheriff is commanded of tin (foods and chattels of fin debtor 
to make the money. It may be true that, a mortgage having 
been executed after the writ attached, the sheriff made the 
money out of the property of the mortgagee, but he so made 
it (and rightly so), by virtue of an execution against the 
property of the debtor, and that would occur to me to bring 
the case within the plain meaning of the words of the Or
dinance which I have quoted, and that being so, it would 
appear that the consequences provided for in that section 
would follow. However, as my learned brethren have unan
imously reached the conclusion laid down in the judgment 
just read, and as the conclusion is most undoubtedly sup
ported by two judgments by the very able judges of the 
Court of Appeal for Ontario, 1 have not the temerity to dis
sent. and I therefore concur in the judgment delivered by 
my brother Met i lire.

Appeal dismissed with costs.

Reporter :

Ford Jones, Advocate, Regina.
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THK QVKEN v. ASHCROFT.

Criminal Law— Certiorari—Recognizance—Sufficiency of Justifi- 
t at ion by sureties—Appeal taking every right to certiorari.

An affidavit of justification upon a recognizance given pursuant to 
Rule of Court! passed under section 892 of the Criminal Code, 
need not state that the surety is worth the amount of the penal
ty over and above other sums for which he is surety.

A Rule of Court made under section 892 of the Criminal Code re
quiring sufficient sureties for a specific amount is complied with 
if the sureties justify as being possessed of property of that 
value, and as being worth the amount over and above all their 
just debts and liabilities, and over and above all exemptions 
alloweu by law. Regina v. Robinet1 not followed.

Where a conviction is attacked on the ground of want of jurisdic
tion, the mere filing of a recognizance by the defendant on an 
appeal therefrom does not deprive him of his right to a writ 
of certiorari.

The conviction and all other proceedings relating thereto having 
been filed by the magistrate under section 801 of the Criminal 
Code, in the office of the clerk of the Court for the judicial dis
trict in which the motion is made, a motion to quash the con
viction can be made without the issue of a writ of certiorari.

Section 892 of the criminal Code authorizes the requiring of a 
recognizance only where the conviction is brought before the 
Court by a writ of certiorari, and no recognizance is required 
where such a writ is not necessary or is dispensed with.

[Rovlkav. J., January 6/7». 1899.

t The Rule of Court in force at the date of this decision was 
R. 13 of the Con. Rules, 1895. The Rules were again consoli
dated in 1900. Rule 13 of 1895 was re-enacted verbatim as R. 23 
of 1900, and reads as follows:

No motion to quash any conviction, order or other proceeding 
by or before a justice or justices of the peace, and brought before 
the Supreme Court of the North-West. Territories, or any Judge 
thereof, by certiorari, shall be entertained by such Court or 
Judge, uniess the defendant is shown to have entered into a re
cognizance in $200 with one or more sufficient sureties, before a 
justice of the peace, and deposited the same with the registrar 
or clerk, as the case may be, or to have made a deposit with the 
said registrar or clerk of $100, in either case with a condition to 
prosecute such motion and writ of certiorari, at his own costs and 
charges, with effect, and without any wilful or affected delay, and 
if ordered to do so. to pay to the person in whose favor the con
viction, order or other proceedings is affirmed, his full costs and 
charges, to be taxed according to the course of this Court, where 
such conviction, order or proceeding is affirmed.

i 16 O. P. R. 49; 2 Can. trim. Cas. 382, where the Ontario Rule 
is set out.
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On the return of the rule nisi for a writ of certiorari, 
and to quash the conviction, it appeared that the conviction 
and all proceedings had been filed in Court by the magis
trate under section 801 of the Criminal Code, and among 
the proceedings returned was a recognizance filed by the 
defendant to prosecute an appeal from the conviction in 
question, also a recognizance filed on the present applica
tion. In the latter, each of the sureties swore, “That he 
was possessed of property of the value of $200 over and 
above all his just debts and liabilities, and over all exemp
tions allowed by law.” Counsel for the magistrate took the 
preliminary objections :

(1) That the sureties did not swear they were worth 
$200 over and above any other liabilities as sureties, citing 
hi (film v. Robinet ( 1894).'

(2) That the appeal recognizance having been pro
duced was evidence of an appeal having been taken, and 
the right to certiorari was taken away: Regina v. Lynch 
(ISHli).2

■lames Muir, Q. ('.. for the defendant.
/’ McCarthy, Q. ('., for the magistrate.

[Calgary, January 6tli, 1899.]

Rouleau, J.—Two preliminary objections were taken 
on this application :—

(1) That the affidavit of justification in the recogniz
ance is bad, because the party does not swear that he is 
worth two hundred dollars above all liability as a surety.

(2) That the defendant had previously entered into 
recognizance to prosecute an appeal before a Judge without 
a jury, and therefore, he had lost his right to certiorari.

I am of the opinion that the first objection is bad, be
cause the only duty imposed by law upon a surety is that he 
should show that he is worth the amount above all liabilities, 
In this case the two sureties- swear that they are possessed 
of property of the value of two hundred dollars, and that 
they are worth two hundred dollars over and above all their

2 12 O. P. R. 372.
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<;k\<;k y. wachtkr.
Attach in rut of debts Issue Ih'bt—Onus of proof—Transfer 

under sea 1-jK stop pel Fraudulent Conveyance— Vendor's
lien- -Execution Priorities—Subrof/ation.

A transfer of land had been made by the judgmtnt debtor to the 
garnishee, the consideration expressed being a certain sum. the 
receipt whereof was thereby acknowledged ; the transfer was 
under seal: I lie oral testimony—that only of the parties to the 
transfer was to the effect that the transfer was in fact made 
in settlement of a debt owing by the transferror to the trans
feree. A certificate of ownership had issued, pursuant to the 
transfer, which, however, was marked subject to an execution 
issued and registered after the execution of the transfer. The 
transferee afterward paid the amount of the execution.

On an issue, in which the judgment creditor affirmed, and the 
garnishee denied, that at the date of the service of the garnishee 
summons there was a debt due or accruing due from the gar
nishee to the judgment debtor.

Held, per ItiriiAimsoN. Rot 1.1:xi and MrGviiu:. JJ., affirming 
Scott, J., that the onus was on the judgment creditor to prove 
the existence of the indebtedness, and the evidence failed to 
prove it.

Per Scott. ./.
(1) Held. The intention of the parties to the transfer must gov

ern in the decision as to the existence of an attachable debt : 
if they intended the transfer as a settlement of the claim of 
the transferee against the transferror, no matter how vague 
or shadowy that claim might be, no debt was created by it from 
the transferree to the transferror: and semble even if there 
had been no just or legal claim for which the transferror was 
liable to the transferee, and the transfer was made merely 
for the purpose of defeating creditors, but with the understand
ing that the purchase money was not be paid, no debt would be 
created.

(2) Semble. The fact, had it been clearly established, which, 
however, was not the case, that the land was worth more than 
the consideration expressed, would not have affected the decis
ion of the issue; for if there was a debt at all it could be only 
for the amount of the consideration expressed.

(3) Held. The execution did not constitute a charge upon the 
land, because, before its registration, the execution debtor had 
transferred his interest in the land. Wilkie v. JeUett1 followed.

(4) Semble. Had the execution formed a charge, the garnishee 
(having paid it), would have been entitled as against the judg
ment creditor to apply the purchase money, if it were payable, 
in satisfaction of the judgment.

(5) . Quære. Whether the execution creditor, having registered 
his execution before the service of the garnishee summons, 
would not have had a prior claim on the unpaid purchase 
money.

2 N. W. T. R. pt. No. 1, p. 125, affirmed, 26 S. C. R. 282.
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Per Hichardson, Rovlkav and McGvirk, JJ. Had the evidence 
established that the transfer was really voluntary, or made for 
the purpose of defeating creditors, it would, at most, result in 
setting aside the sale, and so defeat the claim that a debt ex
isted from the transferree to the transferror.

Per W'tmouk, J. (i) There was no attachable debt, because in 
view of the acknowledgement under seal in the transfer, the 
transferror could not, in the absence of fraud, have maintained 
an action at laic against the transferree for the consideration 
money, as he would by such acknowledgement be estopped: and 
while the acknowledgement would not be effective as an estop
pel in a suit in equitif, if the consideration were not in fact paid, 
yet such a suit would be a proceeding in rem—not upon his 
contractual rights but to assert a lien: and although the trans
ferror might in such a case be entitled to a personal order for 
any deficiency, the transferree's liability in that respect would 
be contingent on the fact of a deficiency and be incidental to the 
right of lien.

(2) The omission of the defendant in the issue to object to the 
reception of evidence of the non-payment of the purchase mon
ey did not prevent him from contending that, notwithstanding 
such evidence, the plaintiff was not entitled to recover in the 
face of the admission in the transfer.

(3) The Respondent in an appeal is entitled to support the judg
ment on any available ground, even though it was not raised 
at the trial, or pronounced on by the Judge.

[Scott. J., Jan liant 10//». 1899.
[Court in banc. December !)//». 1899.

Interpleader issue.
On March 4th, 1897. the plaintiff, in the issue insti

tuted an action against ( '. Waehter. On March 17th. 
1897, Waehter by transfer under seal transferred to 
tin1 defendant in this issue (his father) certain lands. The 
transfer purported to he made in consideration of $‘200 
paid by the defendant in the issue to ('. Waehter, who 
therein acknowledged its receipt. On April 12th. 1897. 
the defendant obtained a certificate of title to the said 
lands, upon which was endorsed a memorandum stating 
that the defendant’s title thereto was subject to a writ of 
execution issued at the suit of (\ Bros. v. (\ Waehter, dat
ed March 22jid, 1897, and registered March 25th, 1897. 
On November 1st. 1897. the plaintiff served a garnishee 
summons on the defendant, who denied liability to the 
judgment debtor, ( '. Waehter. Thereupon the trial of an 
issue was directed as to whether or not on November 1st. 
1897, there was any debt due or accruing due from the 
defendant in this issue to <’. Waehter, the judgment debtor.

Statement.
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statement. The issue was tried before Scott, J., at Macleod, November 
17th, 1898.

J. R. Custigan, ().< for plaintiff, in issue (judgment 
creditor).

C. F. Jin iris, for defendant in issue (garnishee).

The plaintiff called the defendant in the issue as a wit
ness, who stated that he hud bought the land from his son 
(the judgment debtor) about six months before service of 
the garnishee summons ; that he had not paid his son any
thing for the land, because his son owed him the money ; 
that the account between himself and his son had not been 
made up ; that his son had used eleven horses and harness 
of bis in certain trading operations; that he was to have 
got half the profits of these trailing operations, but that his 
son had never paid him a cent ; that he had never had any 
statement from his son, though he had asked for one several 
times; that lie thought his son had made a profit out of the 
trading operations ; that his son had never denied owing 
him, and that he owed his son nothing when served with 
the garnishee summons because his son owed him. lie also 
swore that he paid off the execution of C. Bros, against his 
son. and produced a receipt for such payment dated April 
23rd, 1898. The witness also identified the transfer of the 
land from his son to himself and the duplicate certificate 
of title issued thereon, which were put in by plaintiff as 
evidence. The defendant adduced no evidence.

[January 10th, 1899.]

Scott, J.—This is an interpleader issue in which the 
plaintiff affirms and defendant denies that on 1st November, 
1897, the time of the service on the defendant of the gar
nishee summons issued in an action by the plaintiff against 
one Charles Wachtcr, there was any debt due or accruing 
due from the defendant to Charles Waehter.

It was admitted by defendant’s counsel, at the trial, 
that plaintiff’s action against Charles Waehter was com
menced on 4th March, 1897.
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On 17th March, 1897, Charles Wachter by a transfer in 
the form prescribed by the Land Titles Act, 1894, trans
ferred to the defendant certain portions of section 14, town
ship 10, range 5, west of 4th meridian. The transfer pur
ported to be made, in consideration of $200, paid by the 
defendant to Charles Wachter, who therein acknowledged 
its receipt. On 12th April, 1897, the defendant obtained a 
certificate of title to the lands comprised in the transfer, 
but upon it was endorsed a memorandum stating that the 
title of the defendant was subject to a writ of execution 
dated 22nd March, 1897, issued in a suit of C. Bros, against 
Charles Wachter, and registered on 25th March, 1897.

The only evidence as to the indebtedness, apart from 
that aft'orded by the instruments referred to, was that of 
the defendant, who stated that Charles Wachter was his 
son and lived with him, that he bought the land from 
Charles about six months before the garnishee summons 
was served, that he, did not pay Charles anything for the 
land because Charles owed him the money, that there was 
no account made up at that time, that Charles used his 
(defendant 's) string team outfit,consisting of ten horses and 
harness and a saddle horse in his trading operations, that 
he (defendant) was to get half the profits but that Charles 
never gave him a cent, that he never had any statement 
from Charles, though he asked several times for it, that he 
thinks l,'harles made a profit out of the venture, that (.'hurles 
never denied owing him, and that he owed Charles nothing 
at the time he was served with the garnishee summons, be
cause Charles owed him at that time.

Defendant also states that he paid off the execution of 
C. Bros, against Charles Wachter. He produced a receipt 
shewing that the payment was made on 23 it I April, 1898.

There was also some evidence to the effect that the 
lands comprised in the transfer may have been worth more 
than $200, but it docs not clearly appear that they were.

I do not sec how in any event the question of the value 
of the lands can affect the question involved in this issue 
because, upon the evidence, if there was any debt due by

- 125

Judgment.
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the defendant to Charles Waehter, it eould only be in re
spect of the eonsideration mentioned in the transfer.

The onus was on the plaintiff to shew the existence of 
such an indebtedness, and I am of opinion he has fallen 
short of proving it. It is true he shews that Charles 
Waehter conveyed certain lands to the defendant fora con
sideration of *200, and that this consideration was not paid 
at or after the transfer, but this does not shew conclusively 
that a debt from the defendant to Charles was intended by 
them to be created by the transaction. Although the de
fendant does not state in express terms that the transfer 
to him was made in satisfaction or part satisfaction of a 
debt due by Charles to him, yet he himself appeal's to have 
looked upon the transaction in that light, and it may be rea
sonably inferred from the circumstance that Charles took 
the same view of it. The fact of Charles having delivered 
to the defendant a transfer containing an acknowledgement 
of the receipt of purchase moneys supports this view.

Even in the absence of any evidence as to the inten
tion of the parties, I doubt whether the intention to create 
an indebtedness should be inferred merely by the giving 
and acceptance of the transfer, and, from the language of 
Sedgcwick, *1.. in Donohoe v. Hull,- at p. 659, it would 
seem that Charles, having delivered the transfer containing 
an acknowledgement of the receipt of the purchase mon
ey. could not sue at law for it as he would lie estopped by 
his transfer, and that his only remedy would be to sue in 
equity, not. upon his contractional rights, but to obtain a 
lien upon the lands transferred.

In my view the intention of the parties to the transfer 
must govern in this issue, and if they intended that the 
transfer was to lie given and accepted on account of a claim 
of the defendant against Charles, no matter how vague or 
shadowy that claim might be. there was no debt created by 
it. I doubt whether it would be going too far to say that, 
even if there had been no such claim, and that the transfer

-24 S. C. It. 683: reversing S. C. sub nom Hull v. Donohoe, 2 
N. W. T. R. No. 1, i). 48.
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uns mail" merely for the purpose of defeating or defrauding 
creditors of Charles, hut with the understanding that the 
purchase money was not to he paid, no debt would he 
created.

According to Wilkii v. JelletC the execution off. Bros, 
against Charles Wachter did not constitute a charge upon 
tin- land, because, before its registration, the execution 
debtor had transferred his interest in the land. Ilad the 
execution formed such a charge, I think the defendant 
would be entitled as against the plaintiff to apply the pur
chase money, if payable, in satisfaction of that execution. 
It may be open to question, however, whether the execu
tion creditor, having registered his execution before the 
service of the garnishee older, would not have a prior claim 
upon the unpaid purchase money.

Judgment for the defendant.
The plaintiff appealed. The appeal was argued July 

19th, 1899.

James Muir, (j. ( '.. for appellant.
The evidence established an indebtedness of +2(W) owing 

by the respondent to the judgment debtor. In any event, 
the evidence raised a presumption of such indebtedness, 
and the onus was upon the respondent to answer such pre
sumption The only answer of the respondent is tanta
mount to a plea of set-off. The respondent could counter
claim against the judgment debtor for the amount due him 
from the trading operations, (if any), but could not set-off 
such indebtedness. Schofield v. Corbett? Walls v. It as? 
Cavendish v. (traces,r Hammond v. Midi? Tucker v. Tuck
er.7 The subject of counterclaim cannot be set-off as against 
an attaching creditor: Slumori v. CamghiII."The judgment 
debtor is not estopped by his acknowledgement of payment 
contained in the transfer. Estoppel must be specially

11 Q. B. 799 n: 6 N. fc M. B27. > 9 Ex. 696. 24 Beav. 163: 27 
L. J. Ch. 314: 3 Jar. N. S. 1(186: 5 W. It. 615. «8 New Brunswick 
Reps. 426. MB. SA. 745. «61 L. J. Q. B. 463; (1892) 1 Q. B. 
314; 40 W. R. 101: 66 L. T. 218; 8 Times L. R. 99.

Judgment



128 TERRITORIES LAW REPORTS. | VOL.

Argument, pleaded. An unpaid vendor can file a bill to declare and 
enforce his lien and the Court will always grant a personal 
decree for payment of any deficiency. Skcllcy v. Skillcy,* 
Saudi rson v. Burdctt,10 /turns v. (iriffin11 Flint v. Smith.1* 
The payment by respondent of C. Bros. ’ execution was 
made after service of the garnishee summons, and in any 
event that execution did not attach, the transfer having 
been executed prior to the registering of the execution : 
Wilkie v. ./(JUit:

/'. McCarthy, Q. and C. F. Harris, for respondent.
The onus was on the appellant to prove a debt due or 

accruing due from the respondent to the judgment debtor. 
The receipt contained in the transfer put in in evidence 
by the appellant is /trima facie evidence of payment : ('ar- 
/nntcr v. Balin'," Bowman v. Taylor,1* Hill v. Manchester 
Ik. Salford Waterworks Co.10- The judgment debtor could 
not have sued the respondent ut law for the purchase price: 
Donohot v. Hall,- Vysc v. Brown,10 Webb x.8teuton,17 Boyd 
v. flaynes.16

\December 9Ih, 1899.]

McfiriRE, .1. The appellant Colin Genge appeals from 
the judgment of Mr. Justice Scott in favor of the garni
shee.

The evidence shows that Genge had begun suit against 
('has. Wachter on 4th March. 1897; that on the 17th March. 
1897. < has. Wachter made a transfer to the garnishee, who 
is his father, of certain land for the expressed consideration 
of $200. payment of which is. by the transfer, acknow
ledged. The garnishee admits that in fact no money passed 
from him to his son on that day or at all, and he gives as a 
reason why he did not pay the $200. that his son was al
ready owing him “the money,” which 1 take it meant a

!l 18 Grant Cliy. Rep. 495. 1,110 Grant Chy. Rep. 119. n 24 Grant 
Chy. Rep. 451. 12 8 Grant Chy. Rep. 339. 1» 8 M. & W. 209; 10 L. 
J. Ex. 393. 1 « 2 A. & E. 278; 4 N. & M. 264; 4 L. J. K. R. 58. » 2 
B. * Ad., '.It; 2 N. & M. 678; 1 L. J. K. B. 230. te 13 Q. B. D. 199; 
Cat). & E. 223; 33 W. R. 108; 48 J. P. 151. it 11 Q. B. D„ 518; 52 
L. J. Q. B. 584; 49 L. T. 432. 1*5 Ont. P. R. 15.
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-um at least as great as the $200, the expressed price of 
the land. The garnishee positively denied owing his son 
anything on the date of service of the garnishee summons. 
This witness was called by the judgment creditor and was 
the only witness who testified as to the transaction between 
father and son respecting the sale of the land. As the 
learned trial Judge observes in his judgment, the burden 
of proof was on the judgment creditor to establish a debt 
owing by the garnishee to the judgment debtor. The trans
fer does not help him, for it is admitted there by the trans
ferror that the consideration was paid and this document 
was under seal. The creditor is forced to rely on the oral 
evidence of the garnishee, who not only does not admit that 
lie ever for a moment owed his son, hut, on the contrary, says 
he did not owe him anything when served with the garni- 
-hee summons. Is not the plaintiff hound by the testimony 
of his own witness, supported, as it is, by the transfer, 
which was also put in by him? ] am quite satisfied that it 
was never understood between father and son that the 
father should pay the son the $200 expressed as considera
tion or any other sum. The reasonable conclusion to be 
drawn from the evidence is, that the son agreed to give his 
father the land as payment on account of what he owed his 
father for the use of his horses, nr his share of the profits 
in the trading operations. I shall not discuss whether the 
father could in the absence of any such agreement with his 
son have, in an action by the son for the $20(\ set-off 
what was due him by the son in respect of the trading oper
ations—but it was quite open to the son on the sale of the 
land to his father to agree that the price should go against 
>iieh indebtedness to his father. Having regard to the fact
that the transfer was made a few days after the son was
sued bv Gouge, there may he room for suspicion that this 
transfer was really voluntary and with a view to defeat any 
judgment fienge might recover in that action, but there 
is no evidence of that, and even if there was it would, at
most, in a proper ease, result in setting aside the sale and
so defeat the present claim that the garnishee was indebted 
to the judgment debtor for the price of the land.

VOL. IV. T. !.. REPT8.

Judgment. 

McGuire, J.

0
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Judgment. 

MeOuiri'. J.

1 think the judgment of the learned trial Judge was 
the projier one and that this appeal should he dismissed with 
costs.

lltniAltlisoN and lloVLEAr, JJ., concurred.

Wktmohe, J.—This is an appeal from the judgment 
of my brother Scott on the trial of a garnishee issue be
tween the parties. The question raised bv the issue is 
whether at the time of the service of the garnishee sum
mons upon the defendant to this issue, Ignatz Waehter, 
there was any debt due or accruing due from him to his son 
Charles Waehter, the primary debtor to the plaintiff. The 
essential facts detailed in evidence are very short. Shortly 
before the service of the garnishee summons Ignatz pur
chased from Charles some lands owned by the latter. The 
price fixed for such purchase was according to the best 
recollection of Ignatz $250. A transfer of the property to 
Ignatz was executed under seal by Charles, in which the 
consideration was expressed to lx1 two hundred dollars, and 
the transfer acknowledged the receipt of such consideration 
by Charles. A certificate of title was under such transfer 
duly issued to Ignatz. The evidence discloses that no pur
chase money was actually paid by Ignatz to Charles, and the 
reason assigned for not paying it was that Charles owed 
Ignatz the money. The debt sought to be attached is the 
purchase money in respect to the purchase of this property. 
Certainly this alleged indebtedness from Charles to Ignatz 
strikes me as being of somewhat doubtful character. All 
the confirmation vouchsafed is that Ignatz let Charles have 
a string team outfit consisting of ten horses, three waggons 
and harness and a saddle horse, to be used in his trading 
operations, and that Ignatz was to get half of the profits of 
such operations ; that Charles used this outfit for ten years. 
Nothing whatever was paid to Ignatz on account of profits. 
No settlement was ever made with respect to such opera
tions. and there is no evidence that Charles ever did make 
any profits out of them. Ignatz, the only witness called 
upon this question, swore that he had no idea what the
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profits were; that he had asked Charles several times for a 
statement, but he never got one, and Charles never denied 
owing him. The learned trial Judge found in favor of the 
defendant, upon the ground that the onus of proving the 
indebtedness of Ignatz to Charles was on the plaintiff, and 
that he failed to do so; he failed to establish that the 
parties to the transaction ever intended thereby to create 
an indebtedness from Ignatz to Charles. I am not prepared 
under the circumstances of the case to state that I agree 
with the learned Judge, and I put my judgment ujion an- 
other ground, and that is that there was no attachable debt 
due or accruing due from Ignatz to Charles. In view of 
the acknowledgment under seal in the transfer from Charles 
to Ignatz, that the consideration or purchase money had 
been paid, Charles could not in the absence of fraud have 
maintained an action at law against Ignatz for such pur
chase money; he would be estopped by his deed: Baler v. 
Petrel/.'0 This is also laid down by Sedgewick, J„ in 
Danohoe v. Hull? at page 6h!l. It may lie urged that it was 
not necessary in the decision of Donohue v. Hull2 to lay 
this down—possibly not. But Mr. Justice Sedgewick’s judg
ment was concurred in by the whole Court ; in fact it was the 
judgment of the Court; and to say the least I would have 
very great hesitation in holding directly in the teeth of a 
deliberately expressed and unanimous opinion of the high
est Court of appeal in the land. And I may add (perhaps 
it may be of no importance) that I follow this holding all 
(ho more readily because it is in accord with my own opin
ions as to the law on the subject. It would seem, however, 
(liât the vendor would not lie estopped by such an acknow
ledgment in his deed from proceeding in equity to recover 
the purchase money if, as a matter of fact, it is unpaid. 
See Dart on Vendors and Purchasers. But the remedy is 
in rent “to sue in equity, not upon his contractual rights, 
but to assert a lien on the land sold bv reason of the pur
chase money not having been paid and obtain a decree giv
ing effect to that lien Donoltoe v. Hull? at page (189. It

131

Judgment. 

Wetmore, J.

3 D. & R. 00 ; 1 B. & C. 704 ; 1 L. J. O. S. K. B. 193.
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Judgment. is true llml it njtjM-ars to have been held in Ontario in San- 
Wetmorc, J. derson v. Ilurdett ■* and in Shelly v. Shelly ” that the vendor 

is entitled to a decree lor the sale of the land, and that the 
deficiency, if any, lie made good by the purchaser ; but that 
personal liability of the purchaser is only contingent on 
there being a deficiency from the sale of the land, and is 
incidental to the relief giving effect to the lien. Notv, in 
garnishee proceedings, there is no procedure by which any 
such decree or order can be obtained. The Judge or Court 
has no power in garnishee proceedings to give effect to the 
lion and incidental to that to order the purchaser, the gar
nishee, to make good the deficiency on the sale. And it 
was just considerations of this character whiclx influenced 
the Court of Appeal in Donohoe v. Hull," to hold that this 
Court could not in garnishee proceedings grant the relief 
asked for in that case. I am of opinion that the ratio 
decidendi in Donohoe v. Hull,- governs this ease, and I call 
attention particularly to what is laid down in that case at 
p. (I!>7. It was urged on behalf of the plaintiff that the 
defendant could not in this case rely upon the estoppel, 
because estoppel must he specially pleaded, and while it 
was conceded that there are no pleadings in a garnishee 
issue, it was urged that the defendant ought to have ob
jected to the admissibility of the testimony offered to 
establish the non-payment of the purchase money, and that 
not having done so he waived the estoppel. I am unable 
to take that view of it. I cannot conceive that the omission 
to object to the reception of the testimony prevents the 
defendant from contending that, notwithstanding the testi
mony, the plaintiff is not entitled to recover in the face of 
what the deed of Charles Witch ter admits ; and, moreover, 
having obtained the judgment of the trial Judge, tin*defen
dant has the right to support his judgment on any avail
able ground, even though the trial Judge did not pronounce 
on it, and although the ground was not taken before the 
trial Judge at all. I therefore think that the defendant 
has a right to come to this Court and say, practically, this 
debt is not an attachable debt due or accruing due from
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iIn' garnishee to the primary debtor. I take it that oy the Judgment, 
ijiiestion raised by the issue, whether there is sueh a debt wnmore, J. 
<lue or accruing, we must understand an attachable debt 
in be intended. In my opinion this appeal should be dis
missed with costs.

Appeal dismissed iiilli cauls.
Ill l'OHTEli :

Ford Jones, Advocate, Regina.

GRADY v. TIERNEY.

Principal anil a pent — Partnership—Evidence—Admissions—Credi
bility of witnesses—F indin y of trial .In dye—Ratification—Con
sideration—Estoppel.

O. purchased goods from the plaintiff on the credit of a partnership, 
which lie represented to the plaintiff existed between himself and 
the defendant. The trial Judge (ROULEAU, J.). on contradictory 
evidence of the statements and conduct of the defendant after the 
goods were supplied, accepted the plaintiff's version of what took 
place, and held that the admissions of the defendant established 
a partnership.

On appeal, the Court in bane, while feeling bound to accept the trial 
Judge's view as to the credibility of the witnesses, was of opinion 
that the evidence* did not establish a partnership, but established 
a ratification by the defendant.

Per curiam: A ratification is not a contract : it is the adoption of 
a contract previously made in the name of the ratifying party and 
it requires no consideration to support it. The dissenting judg
ment of Martin. B.. in Brook v. Hook1 must be taken as an accu
rate statement of law. Scott v. The Rank of New Brunswick 2 
followed.

A statement by T.. made after the goods were supplied, that lie and 
the defendant were partners, would not.—though a “holding out ” 
to the same effect made before the goods were supplied would.— 
constitute an estoppel.

[Ron.FAU, J., January Hist, 18M.
\Court in banc, December flth, 18,9.9.

This action came on for trial before Rouleau, J., with
out a jury, on July 9th, 1898.

M. McKenzie, for plaintiff.
0. F. Harris, for defendant.
The facts are sufficiently set out in the judgment of the 

Court in banc.

’L. It. 0 Ex. 80 : 40 L. J. Ex. SO. ■23 8. C. R. 277.
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Judgment. 

Rouleau, J.

1KIIII1ÏOII1KS LAW HEPOUTS. [VOL.

[January 31st, lS9t).\

lioi’LKVi', J.—This is an action for goods sold and 
delivered for the sum of $18,.Ui), to the defendants as doing 
business in as contractors under the name, style
and firm of Olsen & Tierney.

The defendant Tierney appeared and filed his defence, 
denying that he ever was in partnership with the said defend
ant Olsen, and therefore that he is no way responsible for 
the payment of the goods bought by the said Olsen.

The defendant Tierney was examined on discovery and 
during his examination he stated: “After supper 1 went 
up to Mr. tirade's store with the intention of purchasing 
some cross-cut saws for Mr. McArthur. I asked Mr. Grady 
or his book-keeper, but 1 think Mr. Grady himself, what 
goods or supplies he sold to Olsen. He turned to his day
book or ledger and showed me the bill. As it was charged 
to Olsen & Turner, I stated to give no goods or supplies to 
any one for me without my written order. The reason 1 
gave Mr. Grady these instructions was on account of what 
I heard about Olsen disposing of supplies, etc. Grady 
turned this account up and showed me the way it was 
charged. 1 don't remember saying anything about the 
firm name of Olsen & Turner to which Grady had the 
account charged, although I may have done so. I don’t re
member telling Grady that Olsen & Turner was not the 
proper firm name,” etc. “ I have seen the account upon 
which I am now sued with Mr. Olsen. Some of the goods 
were brought up to the camp on my work.”

The plaintiff having lieen examined in Court, said :— 
“ Tierney came to my store and he said : We are going on 
the road together, and if Olsen do not put up the money, 
1 will, and that account will be all right. He told me also: 
You have not the name spelt right, it is ‘ Tierney.’ It 
was when he was looking at the day-book and over the 
entry in the same. Took the name down on a piece of 
paper and showed it to him. He said it was right, that 
was the way to spell his name, etc. He told me it was

62^827
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right to give the goods to Olsen, as they were going to work 
together.”

Mr. McGeorge, who was present during that conversa
tion, was examined in Court and he corroborated Mr. Grady. 
The part of his evidence which relates to the conversation 
between Mr. Grady and Mr. Tierney is as follows :—“The 
second entry is on the 26th of October last. Tierney came 
in the evening when Ex. It. was made, and told the plain- 
till' it was not Olsen & Turner, but Olsen & Tierney. He 
asked first if Olsen got some goods there ; plaintiff said 
yes. He added : let me see the bill? Plaintiff turned up 
the entry. Ex. A., and showed it to him. and Mr. Tierney 
said, “send the bill to me and von will have your money.”

According to this evidence, there is no doubt that the 
defendant Tierney's conduct led the plaintiff to infer that 
Olsen had authority to use Tierney’s name, and although 
he repudiates this account to-day, he cannot escape liability. 
The plaintiff never sent for Tierney, nor asked him any 
(piestions as to his business relation with Olsen. The de
fendant Tierney volunteered all these statements, and 
although there is no positive proof that he said he was a 
jmrtner of Olsen, still he left the plaintiff, as well as 
McGeorge, who was present, under the impression that Olsen 
& Tierney were partners or contractors together on the 
Crow’s Nest Pass Hailwav. In lialph v. Harvey,' it was de
cided that where a party is charged with a debt, as a partner 
in a mining company, but is not shown to have either con
tracted such debt personally, or represented himself to the 
creditor as a partner, the fact of his having licen partner may 
nevertheless be shown by evidence short of strict proof that 
he had executed a deed of co-partnership, or was legally inter
ested in the mine. Admissions made by him before or after 
the debt was incurred may be evidence for this purpose. 
The same principle was carried out also in Marhjn v. Gray.' 
I must add also that the evidence is clear to me. and defen
dant Tierney did not deny it at the time, that Olsen had

* 1 Q. B. 845: 1 A. & K. N. 8 . 805: 10 L. .T. 0. B. 337 ; 41 E. C. 
I,. IS. 805. ' 14 C. B. N. S. 824 ; 108 E. C. L. It. 822.

Judgment. 

Rouleau, J.
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Judgment. 

Kouleaii, J.
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am lioritv to I my these- goods in the names of Olsen & Tier
ney. mid therefore that Tierney is liable.

Judgment for plaintiff with costs.

The defendant appealed : the appeal was argued July 
18th, 18911.

r. McCarthy, Q.V., and C. /'. Harris, for appellant:— 
Appellant was never a partner of Olsen, and therefore is 
not lia I de. If appellant represented to plaintiff that he 
was a partner of Olsen, sueh representation was made after 
the credit had hern given, and so would not render appel
lant liable: Vice v. Lady .1 nson," lia ini v. Phmqur,* Carter 
v. WludeyOlsen could not, by stating when purchasing 
the goods that appellant was his partner, make appellant 
liable. If appellant subsequently promised to pay, there 
was no consideration for sueh promise, nor was such pro
mise in writing pursuant to the 1th section of the Statute 
of brands.

James Muir, Q.C., for respondent :—Olsen had author
ity to purchase the goods in the name of himself and ap
pellant and so render appellant liable. Appellant by his 
own conduct led respondent to infer that Olsen had such 
authority. Ap|iellant subsequently ratified and 
Olsen's representations to plaintiff, and so rendered himself 
liable: Scott v. The llanlc of New Brunswick," McKenzie V. 
The British Linen Company? Vox v. Clifton."

fDecember 9th, 1SQ9.~\

The judgment of the Court (Richardson, Rouleau, 
\\ etmore. McOuire. and Scott, J.T.) was delivered bv

McRrniK, J.—This is an appeal by W. Tierney from 
the judgment of Mr. Justice Rouleau in favour of the 
respondent in an action against S. Olsen and W. Tierney 
for the price of goods sold and delivered to them.

* 7. It. & 409 : fi L. J. (O. S.) K. It. 24 : 1 M. & R. 119: M. & 
M. 97: a ft. & I*. 19. «1 F. & F. :t44. '1 It. & Ait. 1: 35 It. R. 
199: X !.. .1. m. S.) K. It. 340. Mt A|ip. «'ns. S2 : 44 L. T. 431 : 29

It. 477. It Hi 118. 770: 31 It. It. ..-.0: 4 M. & P. 070 : X L. J. 
(O. S.) F. P. 257.
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Tin» plaintiff's side of the ease rests upon the evidence Judgment, 

of himself and his clerk, McGeorge, and the effect of this McGuire, J. 

evidence is that the defendant Olsen had in October, 1897,
(nine to the store of the plaintiff and, representing himself 
in I»' a member of a firm of Olsen & Tierney, purchased 
i lie goods for the price of which this action was brought ; that 
i nving to the indistinct way in which Olsen s|>oke plaintiff 
understood him to say Olsen & Turner, and the entry in 

s books was made in that way ; that in November the 
defendant Tierney came to the store and enquired if Olsen 
had got any goods and, being told that he had, asked to 
see the bill, and was shown the charge in plaintiff's I sink ; 
that noticing the charge was made against Olsen & Tur
ney, he told plaintiff the name was not spelled right, it 
should be Olsen & Tierney, and that plaintiff wrote the 
name on a piece of paper and showed it to Tierney, who 
said that was the right way to spell it, and then told plain
tiff “it was right to give the goods to Olsen, as they were 
going to work together,” and to send the bill to him and 
plaintiff would have his money.

The evidence of the defence consisted of the testimony 
of the defendant himself and of his son John Tierney.
I Intendant positively denies that he and Olsen were ever in 
partnership, or that he had ever authorized Olsen to so 
represent ; that the business relationship between them was 
that of contractor and sub-contractor, ns shewn by an agree
ment in writing whereby Olsen undertook to do certain 
work for Tierney as a sub-contractor. Defendant denied 
Hint lie said it was right to give Olsen the goods on the 
credit of Olsen & Tierney, or that he had promised to pay 
the account, or had told the plaintiff that he and Olsen 
were in partnership or anything to that effect, but, on the 
contrary, he says he told plaintiff they were not partners.
He admitted asking what goods Olsen had got, and that 
plaintiff showed him the entry in his book, and he saw the 
goods were charged to Olsen & Turner. He admits plain
tiff may have asked him his name, and if so that he would

11
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judgment, have told him. As to the plaintiff's assertion that defen- 
McOuire. J. dant had ettrreeted his mistake by saying it should be Olsen 

& Tierney instead of Olsen & Turner, defendant says, 
" cannot remember if there was anything said about the 
linn of Sentt & Tierney; if there was I don’t remember it 
at all." Defendant's son John Tierney, who was present 
with his father in Grady's store on this oeeasion, corrobo
rates him on one point and on this point only, namely, that 
Grady asked defendant if he were a partner of Olsen and 
that defendant said no.

The plaintiff's and defendant's accounts of what took 
place are so directly contrary to each other that one is 
forced to reject one or other version. It is evident that 
the learned trial Judge accepted the account sworn to by 
plaintiff and McGeorge, and whatever view I might take 
of the evidence as it appears in the appeal hook were I try
ing the case, thee evidence is not such as satisfies me that 
the learned Judge was wrong, lie had the important ad
vantage of seeing and hearing the witnesses and of observ
ing their demeanor, and was therefore in a better position 
than Ï to judge as to their credibility. The ease is one of 
considerable doubt, but on a full consideration of the evi
dence as it comes before us T am not prepared to disagree 
with the trial Judge as to which version is more worthy of 
acceptance.

I think, however, that the weight of evidence is that 
there was in fact no partnership between Olsen and Tier
ney, and this is not inconsistent with plaintiff's story that 
Tierney bv his conversation in the store led him to ljelieve 
they were partners. Accepting, however, that Tierney did 
say they were partners, he was not estopped from showing 
the fact to be otherwise. It would have been different had 
this “holding out ” as a partner occurred before the goods 
were given to Olsen. It cannot he said that the credit was 
given by reason of anything Tierney said in Grady’s store. 
But here is a fact that Olsen, to Tierney’s knowledge, had 
got goods on the credit of Olsen & Tierney, and, having 
notice of this, lie not only did not repudiate Olsen’s right
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to so got goods, hut, on the contrary, ratified and con- Judgment, 
tinned his act. That is, knowing or Mieving that Olsen MrGuire, j. 
had assumed to have Tierney's authority to order goods on 
the credit of Olsen & Tierney, he tells the plaintiff that 
it was right and to send the hill to him and it will lx* paid.
The doctrine of ratification is so well settled that it is quite 
unnecessary to lay it down at length. I may, however, 
refer to sonic cases in which it is clearly set forth—for 
example: Lord Blackburn's judgment in McKenzie v. The 
British Linen Co.,* Wilson v. Turn man,10 and the judgment 
of Martin, B., in Brook v. Hook,1 “which must now lie taken 
to lie an accurate statement of the law,” as is said by Chief 
Justice Strong in Scott v. The Bank of New Brunswick.- As 
observed by Martin, B., “ratification is not a contract and 
requires no consideration,” f a statement which he says is 
borne out by the language of Burton, J., in Wilkinson v.
Stoney.11

I think, therefore, the plaintiff was by this ratification 
of Olsen’s agency placed in the same position as if Olsen 
had the authority he in effect claimed to have and is en
titled to succeed.

The appeal should 1m* dismissed with costs.

Appeal dismissed with
Reporter:

Ford Jones, Advocate, fiegina.

costs.

,e6 Man. & fi. 2.T0; « Scott (N. B.) K04 : 1 D. & L. f>73 ; 12 
L. J. C. P. .TOO. 111 .Tebb & SynicN (Ir.) .TOO.

t “ A ratification of a contract is not a contract : it is an adop
tion of a contract previously made in the name of the ratifying 
party. The contract, if a simple contract, must have been made upon 
a valuable consideration ; if it were not. the adoption or ratification 
«if it would he of no avail. * * * If a contract he void upon
the ground of its being of itself and in its own nature illegal and 
void, no ratification of it by the party in whose name it was made 
will render it a valid contract ; but if a contract he void upon the 
ground that the party who mode it in the name of another had no 
authority to make it. this is the very thing which the ratification 
cures, and to which the maxim applies that ‘ «minis ratihobitio retro- 
trohitur et mandata æquiparatur.’ No words can be more expres
sive—the ratification is dragged hock os it were and mode equal or 
equivalent to a prior command. A ratification is not a contract 
and requires no consideration.”
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IN l.’K HA NIT ELECTIOX—BRETT v. SIFTOX (Xo. 1).

Territorial election—t'onrt of revision—Judge in o/i/kyiZ—Jurhdic■ 
tion—Voter's qualification — Territories Election Ordinance — 
—Ucsidcncc—(’(introverted Elections Ordinance.

In the ease of an election under the Territories Election Ordinance,f 
a .Fudge sitting in appeal from the court of revision is limited 
in the exercise of his jurisdiction to the same extent as the court 
of revision.

The jurisdiction of the court of revision is limited to enquiring 
whether any of the formal statements, subscription to which the 

e provides may he required from a person tendering a 
vote, is " false in whole or in part if false in whole or in part, 
the vote is to he disallowed ; if altogether true, the vote is to be 
allowed.

New polls were held in two polling divisions : votes were challenged 
on the following grounds : (a) voter was deputy returning officer 
in another polling division on the day of the general election. 
(h) voter was resident in another polling division on the day of 
the general election and entitled to vote there, and (c) voter was 
absent from electoral district on day of general election ; and in 
each case the voter could not possibly have voted on that day at 
either of the two polling divisions in question; the court of re
vision disallowed these votes : the Judge in appeal held that lie 
had no jurisdiction sitting in appeal (but only in proceedings 
under the Controverted Elections Ordinance) to consider the 
validity of these votes', though he doubted their validity.

“ Residence " mentis a man’s habitual physical presence in a place 
or country which may or may not be his home; the word “habit
ual *’ does not mean presence in a place for either a long or nhort 
time, but the presence there for the greater part of that period.

[Rouleau, J., February JGth, J890.

Kuiemeni. An election under The Territories Election Ordinance 
was held in the Banff electoral district on the 4th November, 
180S.

i The Territories Election Ordinance under which the proceed
ings in this case took place is Ordinance No. 11 of 1807. c. 0; this 
was consolidated as 0. (). 1808. c. .*» ; the latter Ordinance has been 
amended in several respects bv chapter 0 of 1800. Of the several 
sections of the Ordinance of 1807 cited, sections .‘10. 00 (a), 50, 67. 
01. s.-s. 2, 100. 100, 111, correspond exactly with the sections of 
the same number in the O. O. 1808. e. 0, except that forms Jl, 
•12. and JO. are now K No. 1. K No. 2, and K No. 0; sub-sections 
100 and 111 are repealed by Ordinance 1800, e. 0, s. 27; sec
tion 0T is amended by Ordinance 1800, c. Jl, s. 24, by the insertion 
of “ with costs ” after the word “ reverse.”

6805
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On the hearing of an application for a recount, llur- 
i.eav, .7., ordered new [Kills to be held in the polling divisions 
<if l.aggau and North Canmore, pursuant to section 100.

New ]iolls were accordingly held on the lltli February, 
181111, in these two polling divisions.

According to the Ordinance, when a voter is challenged, 
he may be required to sign certain forms of statements. 
I'iither of the candidates may then serve the voter with a 
notice to appear before the court of revision, whose duty it 
is to enquire whether the statement signed by the voter is 
true or not; if true, the vote is to be allowed; if not true 
in every particular, the vote is to be disallowed.

By section 31) (2), “except as hereinafter provided, an 
elector may only vote at the [silling place of the polling 
division in which he is a resident at the time of voting.”

By section 50, “ Any deputy returning officer * * * 
agent, or scrutineer, who is a resident in a [rolling division 
other than the one in which he is stationed on the [rolling 
day, shall be permitted to vote at the polling station at 
which he is so stationed * * * after signing statement
.1 3 in the schedule, etc. Statement .7 3 is as follows:—

“1, A. B. hereby state that I am a male British sub
ject * * * of the full age of twenty-one years; that 1 
have resided in the North-West Territories for at least the 
twelve months, and in this electoral district for at least the 
three months, immediately preceding the present time, and 
that I am now residing in polling division No. of this 
electoral district; that I have not voted at this election, 
either at this or at any other polling place ; * * * and
that I am acting at deputy returning ofliccr (or as scruti
neer for * * * ) at this polling station.”

By section 111 all the provisions of the Ordinance 
relating to the election proceedings “ shall, mu tat it mutandis. 
and in so far as they are applicable, apply to a vote held in 
any polling division under the provision of section 109 
hereof, i.e., to a new' poll when ordered by the Judge on a 
recount.

Statement.
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siaii*ment. At ! .Iigga11 |Killing division scrutineers who were resi
dent in other polling divisions, acting for the candidate I)r. 
Brett, voted; and their votes were challenged before the 
court of revision by the cam e Mr. Sifton:—

Jmii'I* case:—On the ground that he had lieen deputy 
returning officer in another [Hilling division, on the 4th 
November, 181)8, and " not possibly have voted in Lag- 
gan on that day;

Kirlendale's case :—On the ground that on the 4th No- 
venilier, 181)8. he was resident and entitled to vote in another 
polling division, and "" not possibly have voted at 
Duggan ;

/'«cod's case :—On the ground ; was absent from
the electoral district on the 4th November, 1898, and could 
not possibly have voted at Laggan.

The court of revision disallowed all these votes, and 
Dr. Brett n ",

The appeal was heard by Bouleau, J., sitting in appeal 
from the court of revision under The Territories Election 
Ordinance, on the Gth February, 181)11.

C. ('. McCaul, Q.C., for the ‘ By section 67, 
till1 inigliry before the court of revision is limited to whether 
the statement made by the voter is true or false. The court 
exceeded its powers in determining that section SO did not 
apply in its integrity to the new poll, under section 111. 
The judge in appeal has only the same powers as the court 
of revision.

.1. L. Sifton, one of the candidates, in person, contra. 
Section 111 only applies mutatis mutandis. As new polls 
were being held simultaneously in North Canmorc and Lag- 
gan, section 50 only applies to those two polling divisions, 
i.e.. a resident of North Canmore might vote ns scrutineer 
at Laggan. and vice rersa : but not a resident of any other 
polling division not re-opened. The court of revision is to 
inquire into the “ rightfulness "" of the vote.

12
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[February lath, 1890.]

Bouleau, .1.—Appeals are submitted to me from the 
court of revision resulting from the votes cast on the 14th 
January last in the two polling divisions, No. 1, Laggan. 
and No. 4, North Canmore, opened after the election of 
November last, because the conduct of the polls in said poll
ing divisions lmd not been in accordance with the provisions 
of the Elections Ordinance.

Before referring to each appeal in particular, I shall 
decide certain questions of law which have been submitted 
to me during the hearing of the appeals.

The first and most important question to consider is 
the scope of these appeals.

The scope of these appeals is determined by section 91, 
s.-s. 1 and 2 of the Territories Elections Ordinance. Sec
tion 91, s.-s. 1, reads : The Judge shall hear such evidence 
as shall be adduced, and may allirm or reverse the decision 
of the court of revision, or of the returning officer, as the case 
may lie, with respect to any such vote, and shall render such 
judgment with respect to the validity of such vote as such 
court or returning officer ought to have rendered.

Sub-section 2 gives the powers of the Judge in these 
words, “ The Judge sitting in appeal shall lie deemed a 
Court, and shall have and exercise all the powers and au
thorities by this Ordinance conferred upon the court of 
revision.”

It seems to me that this language is simple and clear ; 
my powers arc the same as those conferred by law upon the 
court of revision.

Section 67 determines the question which can lie in
quired into by the said Court in the following words. “ The 
question to be determined at any inquiry by the court of 
revision hereby constituted shall be whether any statement 
made on polling day under the provisions of this Ordinance 
by the voter whose vote is the subject of the inquiry, is false, 
in whole or in part, and if false in part, in what respect 
it is so false.” Sub-section 2 goes on to say that what will

Judgment. 

Itouleau, J.



Ill

Judgment. 

Rouleau, J.
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Ih> the judgment of the court according to the proof given: 
“If it is proved to the satisfaction of the court that any 
voter whose vote is the subject of inquiry has made any 
such statement which is false, in whole or in part, the vote 
of such voter shall be disallowed; but if it is proved to the 
satisfaction of such court that every such statement so made 
by such voter is altogether true, such vote shall be allowed.”

Therefore my inquiry in these appeals shall lie confined 
to the veracity of the statements signed by the voters, when 
their votes were objected to, and not to the validity or 
invalidity of their votes under any other statement which 
they might have signed. It is not a matter of fancy; it is 
a matter of jurisdiction. It was contended during the argu
ment that 1 had jurisdiction to inquire into the validity of 
the votes of a number of scrutineers who were not residents 
in either of the polling divisions where the polls were held, 
I am sorry to say that, at this stage of the proceedings, I 
have not. I must take the statement of record, and no 
other. If the deputy returning officers had the voters sign 
tin' wrong statement, I cannot remedy it in the course of 
these appeals. There is no doubt in my mind that there 
is a defect in the law in that respect. Whether these 
scrutineers had a right to vote or not is a very serious ques
tion. but I do not see any section in the Ordinance which 
would entitle me to decide it, either in these appeals, or 
during the recount, except under the Controverted Elections 
Ordinance.

The court of revision for the polling divisions of North 
Canmore and Iaiggan allowed certain votes on the ground 
of the voter being resident, and disallowed others on the 
ground that the voter was non-resident.

Appeals were taken by both candidates and argued by 
the same counsel, on the 6th February, 1800.

\Febmnnj 16th, ISO!).']

Uoulf.au, ,T.—Before discussing the facts of the in
dividual cases liefore me, T propose to lav down certain gen-
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iTill principles which will guide me in determining the 
"residence” of the several voters whose right to vote is in 
ijuestion.

Section ;!!) gives the qualification of voters, and among 
other things it says : “ The persons """ to vote * * * 
shall lie male British subjects * * * who have resided 
in the North-West Territories for at least the twelve months, 
and the electoral district for at least the three months, re- 
spectively immediately preceding the time of voting.”

It is to be noted that the Elections Ordinance does not 
require that a voter should he domiciled or should have his 
home in the North-West Territories, but should have re
sided therein for a certain time. It is important therefore 
to know the exact meaning of the word “ residence.”

According to the best authorities I can find, “ resi
dence” means a person’s habitual physical presence in a 
place or country, which may or may not be his home. So, 
according to this definition, a man may have his home in 
Ontario and be a resident of Can more or Laggan. But in 
that, definition the word “ habitual ” must not be given too 
restricted a sense. Dicey on Conflict of Laws, p. 80, says: 
“ The word ‘ habitual ’ in the definition of residence, does 
not mean presence in a place either for a long or short time, 
but the presence there for the greater part of the period, 
whatever that, period may be (whether ten years or ten days) 
referred to in each particular case.”

As an illustration of the above definition, I may cite 
the following example : A has resided in Calgary for two 
years. He goes away on business or a trip of pleasure for 
four months ; his residence is still at Calgary ; and if an elec
tion were to take place the day after he came back, he would 
have a vote in Calgary, according to my reading of the Elec
tions Ordinance.

(The learned Judge then disposed of the individual cases 
upon the facts of each case.)

Judgment. 

Rouleau, J.

VOL. IV.—T. !.. RKPTS. 10
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Statement.

TIIK (jt’EKX v. HEXDEKSOX.

l.iijHin License th'ih mi lire—Open bar in prohibited hours—Ecidence 
ft/ Liquor License—Certiorari.

A conviction uniliT tin1 Liquor I.iuviin. Onlimmcc iigninst a hotel
keeper. for allowing liis bar to la- oih-u during prohibiteil bourn, 
in invalid, if tin- information don* not nlli-gf, nor is proof made, 
tlmt tin- mvawal la id a liquor license for the hotel premiere.

| Rovi-eav, J„ Fcbruar,, 271*, J8V!>.

linlc nisi for a writ of certiorari ami to quash a sum
mary conviction made under the Liquor License Ordinance 
Xo. ; of 1807, s. 59, S.-S. 4-t

■Lillies Muir, Q.C., for defendant.
I’. McCarthy, Q.C., for justice and private prosecutor.

f Calgary, February 2~tli, ISlit).]

l!orr.i:.u\ ,1.—This is a rule nisi for a certiorari, and 
a motion to quash the conviction made bv Frederick Champ- 
ness. a justice of the jteace.

The principal ground of objection is that there was no 
evidence adduced on the part of the prosecution that the 
said Henderson was a jierson holding a license under the 
Liquor License Ordinance, nor is it so alleged in the infor
mation, charge or minute of judgment, nor was there any 
evidence produced, nor is the allegation made in any such 
proceedings that the alleged offence was committed in a 
place where liquor, intoxicating or otherwise, was licensed to 
Ire sold.

The information is, that William Henderson, hotel- 
keeper. of the town of Lethbridge, of the firm of Henderson 
& Downer, did allow his bar to lie o|ien at Lethbridge dur
ing prohibited hours—to wit, between ten and eleven o’clock 
on Saturday night on the 6th August, 1908, etc.

The summons reads that the said William Henderson did 
allow intoxicating liquor to he sold in the bar of the

f C. O. ISOS, e. SO. s. 04. s.-s. 4 is in precisely tin» same terms.
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Lethbridge House, at Ivethbridgc, during prohibited hours 
—to wit, lietween the hours of ten and eleven o'clock on Sat
urday night, the 6th day of August, 1898. The informa
tion is for one offence under sub-section 4 of section 59, and 
tin1 summons is for another offence altogether under section 
59. But it seems that Henderson was fined under the 
charge contained in the information,

1 think if the evidence was sufficient I could uphold 
the conviction, notwithstanding that defect, liecause it is 
apparent enough, on the face of the proceedings, that Hen
derson was tried for keeping his bar open during prohibited 
hours, as provided in the Liquor License Ordinance, 1897. 
Hut there is an objection which I cannot amend, and which 
is fatal. It is this: that it is not alleged, nor is it proven 
by the prosecution, that the defendant held a license for the 
premises where the bar was kept ojien during prohibited 
hours.

In order that n man should he found guilty and fined 
under section 81 g of the Liquor License Ordinance, he must 
ls> proven to have violated the provisions of section 59.

Sub-section 4 of section 59 provides that no bar-room 
nr room in which liquors are usually sold, in a licensed 
hotel, shall lie kept open, etc. I think that Regina v. 11'iZ- 
1 i/mix' is a direct authority in support of the objection; also 
I’aley on Convictions, p. 126, and Regina v. Rodwell.*

Therefore I hold it is absolutely necessary, in a case like 
this, that the prosecutor either allege or prove that the 
defendant was a keeper of a licensed hotel, so as to make 
him liable under the provisions of the Liquor License Or
dinance.

The conviction will he quashed, and there will lie the 
usual order for the protection of the justice of the peace.

Uei'orter :

The Editor.

Conviction quashed.

Judgment. 

Rouleau. J.

5 Now ». 82. C. O. 1808. r. SO, 
'8 Mon. R. 342. ■5 0. R. 186.
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I N HE NETTLESHI1*.

Prohibition—X. IV. .1/. /*. Act. IS!t'/—Expiration of period of service 
— Pass, issue and cancellation of — Discharge from force •— 
X. IV. .1/. P. officers as magistrates—Disqualification by interest 
or bias from trying deserter—Writ of prohibition—Premature 
application for.

A Constable* in the N. W. M. I’olico whose term of service would 
expire in six days, applied to the Superint *ndent commanding tli • 
post for six days’ leave* of absence. The* Superintendent approveel 
eif tin* application, and appointed a Hoard te» verify and re*ee»rel the 
se*rvie*e of the Constable, who delivered up his kit and signed a re- 
e-e-ipt in whieh it was stated that he hail been settled with to the 
«•ne] of bis te*rni of service*. The* Board niaele a favourable r«*pe»rt. 
post-dating it six days, to the ordinary form of whieh were nddeel 
the* words, under the bead of “ Remarks of Board and Commis
sioner ” : “ term of service having expired, he is discharged.” Tin- 
pass for the six days’ leave of absence was issued but not delivered 
to the Constable, and a cheque for the balance of his pay was 
being prepared when the Superintendent revoked the pass and 
ordered the Constable to b<* notified that his pass hail been re
voked. the Board’s report cancelled, and the issue of the cheque 
for the balance of his pay refused : and he was ordered to con
tinue in duty for the remaining six days of his term of service. 

The Constable refused to obey the order to continue in duty, and 
absented himself from his quarters and duty, remaining absent 
without further leave. Proceedings for his arrest and trial under 
section 18 (f) of the Mounted Police Act, 181)4, being about to be 
taken, a summons for a writ of prohibition was taken out.

(f) The sections of “ The Mounted Police Act, 1894,” 57-58 Vic. 
c. 27, specially referred to in this case, are ns follows :

11. Every Constable shall, upon appointment to the force, sign 
articles of engagement for a term of service not exceeding five years, 
and such engagement shall be made with the Commissioner and 
may be enforced by him ; but such Constable may be previously dis
missed or discharged by the Commissioner.

18. Every member of the force, other than a Commissioned 
Officer, who is charged with any of the following offences—

(<•) Deserting or absenting himself from his duties or 
quarters without leave * * * * may be forthwith placed
under arrest and detained in custody, to be dealt with under the 
provisions of this Act.

(2) The Commissioner, the Assistant Commissioner or the 
Superintendent, or other Commissioned Officer commanding at 
any post or in any district, may. forthwith, on a charge, in writ
ing. of any one or more of the foregoing offences being pre
ferred against any member of the force, other than a Commis
sioned Officer, cause the person so charged to be brought before 
him. and lie shall then and there in a summary manner, investi
gate the said charge, &e„ &e.
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Held, per Rouleau, J. (1) That the Superintendent had no authority 
to cancel the pass.

(2) That the Board having signed the Constable's discharge and his 
pass for six days' leave of absence having issued, the Superintend
ent had no power or authority to cancel these proceedings, and 
that the Constable had ceased to be a member of the Police Force.

(.'{) That there being an intention on the part of the Superintendent 
to proceed to arrest and try the Çon stable as a deserter, it was a 
proper ease for the issue of a writ of prohibition to all o(beers of 
the N. W. M. Police, prohibiting them from proceeding to do so.

On appeal to the Full Court, held, per curiam, reversing the judg
ment of Rouleau, J. :

( 1 ) That the pass was revocable.
(2) That the Superintendent had authority to cancel proceedings of 

the Board, and that such pass and proceedings having been can
celled, the Constable was still a member of the Force.

If chi, also per curiam, that as the officers mentioned in section 18 of 
the Mounted Police Act, 1894. had jurisdiction to try a Constable 
on a charge of desertion, and it had not been established that they 
were disqualified by interest or bias, the writ of prohibition should 
not have been granted.

Per McGUIRE, J. (1) No charge in writing having been laid against 
the Constable, as provided by sec. 18, s,-s, 2. that was no suit or 
matter depending and prohibition was consequently premature.

(2) That the Court constituted by section 18 of the Mounted Police 
Act. 1894. was the proper tribunal to decide the questions whether 
or not at the time the alleged offence was committed the Constable 
was a member of the Police Force ; and whether or not while such 
a member he deserted : and further had jurisdiction to enter on 
the trial of the accused, and prohibition should not have issued 
unless and until that Court had acted wrongly in reference to 
these questions.

fRouleau, J., February 21th, JN99.
Court iu banc, December 9th, J899.

. On November .'10th, 1897, X. engaged in the North- 
West Mounted Police for a term of one year. On Novem
ber 2Ilrd, 1898, X. applied to Deane, the superintendent in 
charge of the ]x>liee post where X. was stationed, for a six 
days* pass, which application Deane at the time approved 
of. N.’s object was to proceed at onee to British Columbia,

(2) Whenever, during his engagement, any member of the 
force has been imprisoned for more than one month for any 
offence, or has been absent through desertion, the period of his 
imprisonment or desertion shall not be reckoned as service : and 
upon the expiry of the term for which he had engaged to nerve 
in the force île shall continue to serve for a period equal to the 
period of such imprisonment or desertion or both.

Statement.
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statement, uiitl to obviate the necessity of his returning at the expira
tion of the six days, Deane gave instructions that X.'s deal
ings in the force should lie adjusted in conformity with 
the regulations, and a cheque for the balance of his pay 
up to and including the 29th of November, 1898, pre
pared. The pass was prepared and signed by Deane, but 
was not delivered to X., and a discharge hoard was ap
pointed. which, on the same day (X 23rd, 1898)
made a report hut post-dated it November 29th, 1898, to 
which date the report stated X. had been sett led with 
and paid up. The cheque for X.'s pay hud not yet issued. 
On November 23rd, 1898, anil after the hoard had reported, 
Deane, for reasons he considered sufficient, revoked X.'s pass 
and X. was notified that the pass had been revoked, the 
hoard's report cancelled, and the issue of a cheque for the 
balance of his pay refused, and he was ordered to continue 
in duty for the remaining six days of his term of service. 
X. refused to obey this order and absented himself from 
his quarters ami duty, and remaining absent without leave, 
on November 30th, 1898, he was ru|H>rted as a deserter. 
Proceedings being about to be taken for X.'s arrest and trial 
under section 18 of the Mounted Police Act, 1894, Bouleau, 
.1.. on January 9th, 1899, upon an affidavit of X. and one 
of his advocate setting out the facts and stating that X. 
believed he would not receive a fair and proper trial, 
granted a summons returnable on January ,30th, 1899, call
ing on Deane and all other persons concerned to show cause 
why a writ of prohibition should not issue to prohibit Deane 
and all other officers of the X.-W. M. Police from arresting, 
trying or punishing X". for his desertion or refusal to per
form duty since November 23rd, 1898, on the grounds (1) 
that Deane had no jurisdiction to try such charge, and (2) 
that tlie alleged olTencc was committed after X. had ceased 
to lie a mendier of the X.-W. M. Police force. The sum
mons also “in the meantime and until further order” pro
hibited Deane and all other officers of the X.-W. M. Police 
from arresting, trying or punishing X. on such charge. 
Before the return of the summons a further affidavit of

1605
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N., a further affidavit of his advocate, affidavits of Super
intendent Deane, Commissioner Herchmer, Inspector Cuth- 
liert, Sergeant Pennefather, Corporal iCunningham, Cor- 
poral lioliy and Constable Sargent, with exhibits, were filed, 
and Deane, Cuthbert, Pennefather and Cunningham were 
cross-examined' on their affidavits. The material facts 
established by these affidavits, exhibits and cross-examina
tions are set out in the judgments.

The application was heard at Calgary by Hom.kau, J., 
who reserved judgment.

| February 27tlt, 1800.]

Hovleau, J.—This is a summons (with an interim 
order) to show cause why a writ of prohibition should not 
be issued to prohibit It. Burton Deane. Esquire, Superin
tendent of the North-West Mounted Police, and all other 
officers of the said North-West Mounted Police, from ar
resting, trying and punishing Basil Ogilvie Nettleship, and 
from taking any steps against the said Nettleship by reason 
of the charge or matter against the said Nettleship for 
desertion, or being a deserter from the North-West Mounted 
Police, or by reason of the refusal of the said Basil Ogilvie 
Nettleship to do the duties of a mendier of the N.-W. M. P. 
force since the 23rd day of Novemlier, A.D., 1898.

On ,10th November. 1897, the applicant Basil Ogilvie 
Nettleship, engaged in the N.-W. M. P. for a further term 
of one year. According to section 38, p. 53, of the llegu- 
lations and Orders for the N.-W. M. P.. his time of service 
would have expired on the 29th Novemlier, 1898.

On the 23rd of Novemlier Nettleship applied for leave 
to the end of his time to the commanding officer, Superin
tendent Deane. On account of some good work that the 
said Nettleship had done the said superintendent agreed 
to give him this leave under sub-section fi. of section 37, p. 
18, of the said regulations. On the same day the superin
tendent. appointed Inspectors Cuthbert and Begin as a 
Board of Officers to “assemble and verify and record the 
services of Constable B. 0. Nettleship, who is about to take

Statement.
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Judgment, his discharge.” 1'iirsuoiit to that order, Inspectors Cutli- 
Hi.iiivau, j. licit and Begin assembled, and after all due formalities were 

gone through, and after Xettleship had given up his kit 
and also signed a receipt, in which it was stated that he 
had been settled up with to the 29th of November, 1898, 
tlic board of officers duly signed his discharge in these 
words: “Keg. No. 2841, Const. Nettlcship’s (B. ().) term 
of service having expired he is discharged.” After all these 
solemn proceedings Xettleship was told to go to the office 
and get his cheque, lie went to Sergeant Cunningham 
who was writing out the cheque for his pay and in an an
noying tone of voice said : “ Hurry up, sergeant, hurry 
up, I cannot wait here all day.” This is the only offence 
1 can find that Xettleship is accused of.

Superintendent Deane, being in the next room, heard 
tlic remark, and he says in his report to the commissioner 
that he thought that Xettleship had enough liquor to make 
him talkative; that he has a voice like a rasp, and that lie 
could hear him in the outer office talking in a very impro
per maimer. For this liehaviour, and not having the ad
vantage of a sweet voice, Xettleship was ordered to finish 
his term and the proceedings of the board of officers were 
cancelled. 1 am of opinion that if Superintendent Deane 
had taken time to reflect a moment, he would have recalled 
to his memory section fi, p. 34, of the regulations. He 
gave a certificate of character to Xettleship when he ap
pointed a hoard of officers to grant him his discharge, and 
after all that, for a trivial offence, he punishes him—if he 
had the power to do so—with undue severity, instead of 
warning or «'proving him. The fact that he hail liquor 
enough in him to make him talkative cannot he considered 
as an offence, because he was on leave anil not punishable 
as a constable on duty (section 12 of the regulations, p. 34). 
But in law and in fact, was Constable Xettleship discharged 
from the force?

Paragraph fi. p. 48, of the regulations, says: “A super
intendent may, in the exercise of his discietion. grant leave 
of absence within the Territories to any non-commissioned
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officer or constable under his command for a period not 
exceeding ten days in any one year without reference to 
liend(|uartcrs.” It is admitted by Superintendent Deane 
1 lint he granted six days leave of absence to Nettleship for 
the purpose of his getting his discharge ; in other words, to 
finish his term of engagement. The law gives a superin
tendent of the N.-W. M. P. full power and authority to 
grant ten days' leave of absence to a constable without 
reference to any other authority. Superintendent Deane 
had exercised his discretion under the law ; does the law 
give him authority or power to cancel it afterwards? 1 can
not find that authority anywhere. But suppose he had; 
after the board of officers duly constituted by him had 
signed the discharge of Xcttleship, taking into considera
tion the six days' leave of absence that the superintendent 
had granted him, had the superintendent any power or 
authority under the law to cancel these proceedings? There 
is no doubt he had not. The commissioner himself has not 
such authority, otherwise what would be the meaning of 
paragraph 23, p. 53. of the regulations? This paragraph 
contemplates the very case under consideration, and no 
doubt, when Inspector Cuthbert said in his cross-examina
tion, “ Numerous instances I know where a man was allowed 
to go before his time was up, and the board,” meaning the 
board of officers, “post-dated his discharge,” he had a ref
erence to the said paragraph. He was further asked, “By 
what authority is this custom allowed in the police force?” 
He answered, “The authority is a general one that the 
officer commanding has authority to grant a man leave at 
any time, and may do this for the purpose of rendering a 
service to the man so that it may not make his return neces
sary.” No doubt Mr. Cuthbert is correct. The said para
graph 23 of p. 53 of the regulations confirms me in this 
opinion.

I am forced therefore to the conclusion that when 
Nettleship went to the office to receive his pay he was a 
free man, and did not lielong then to the police force. Sup
pose he hud walked away without his cheque for his pay,

Judgment. 

Rouleau. J.
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Judgment. could anyone have arrouted him for desertion? It would 
Kuuirau, j. lie absurd to contend it. The powers and authority of the 

commissioner and the officers of the X.-W. M. 1*. are limited 
•by statutory law. Outside of that they have no other 
a ity than ordinary citizens.

In his weekly report to the commissioner, Superinten
dent Deane never referred to the fact that he had granted 
six days' leave of absence to Xettleship in order to enable 
the board of officers to give him his discharge, and that 
Xettleship had in consequence returned his "kit” and 
signed off his claim for pay, &c. ; because if he had, I have 
no hesitation in saying that the commissioner would have 
seen at once that he was powerless to retain Xettleship in 
the force one minute more.

The next question to consider is, when a writ of pro
hibition is to lie granted.

The writ of prohibition is defined as an extraordinary 
judicial writ issuing out of a Court of superior jurisdiction, 
and directed to an inferior court, for the purpose of pre
venting the inferior tribunal from usurping a jurisdiction 
with which it is not legally vested. This is a preventive 
rather than a corrective remedy.

The facts of the case are that after Xettleship had been 
duly discharged by the board of officers, the superintendent 
took upon himself to cancel the proceedings of the said 
board, and appointed a second board of officers to declare 
the said Xettleship a deserter. Armed with that docu
ment the siqierintendent gave orders to have the said Xet
tleship arrested and brought before him m his ex-officio 
quality of justice of the peace, and Xettleship would have 
been liable to the punishment under section 31, p. 8ô, of 
Appendix 1$ of the Regulations.

There is not the slightest doubt in my mind that Xet
tleship was illegally declared a deserter, and that therefore 
no officer in the X.-W. M. ]’. in his quality of a justice of 
the pence had jurisdiction to have him arrested or tried as 
a deserter.

1
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High on Extraordinary ltemedies, at p. 623, says : “To 
warrant a Court in granting this extraordinary remedy, it 
should clearly appear that the inferior tribunal is actually 
proceeding, or is about to proceed in some matter over which 
it possesses no rightful jurisdiction.” This may be pr<£ 
perly shown by alleging any acts on the part of the Court 

which indicate an intention to proceed.”
Have 1 not in this case abundant evidence that the 

su|ierintendent as a magistrate’s Court was to proceed to 
arrest and try Nettleship as a deserter? And, as I stated 
before, he certainly had no power or authority and conse
quently no jurisdiction to do so.

The fact of the board of officers having declared him a 
deserter does not make him a deserter. They had no power 
or authority to do so under the law as fully demonstrated 
liefore.

“ Whenever an inferior tribunal takes any step in a 
cause over which it has no jurisdiction, a prohibition may 
be applied for at once:” Shortt on Informations, p. 407.

Surely it could not be contended that Nettleship had 
to wait till he was arrested, tried and sentenced, l>efore lie 
could apply for prohibition. That contention is disposed 
of in the following case: In the wnller of a Prohibition in 
the Manor’s Court of London—IImad v. Perkins.'

Therefore I am clearly of opinion that in this case, a 
writ of prohibition should issue to prohibit the commis
sioner and assistant commissioner in their respective quality 
of Stipendiary Magistrate, the superintendent in his quality 
of justice of the peace, or any officer of the force duly ap
ian tiled a justice of the ]autre, to have the said Nettleship 
arrested or tried as a deserter. ] will not grant costs to 
the applicant, I avalise there is no evidence lie fore me that 
the parties are not consenting to await the result of my 
judgment More taking any other proceedings.

' 21 O- B. I). 533: 57 L. .1. (). It. 038 ; 00 L. T. 8: 37 W. R. 
44 : 63 J. P. 30.

Judgment. 

Rouleau, J.
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Herchmer, Donne and the other officers of the X.-W. 
M. Police appealed.

The appeal was argued at Calgary, July 1 «th, 18'.)!).
C. /•'. /'. Conybeare, Q.C., for api>ellants.
The pass, though promised, was never given to the re

spondent. It was liable to be revoked at any time. Even 
whilst holding such a pass the respondent would have re
mained a mendier of the force until the expiration of his 
engagement, unless sooner discharged. No one but the 
commissioner can discharge a man prior to the termination 
of his time of service, and the proceedings of a board of 
officers are for enquiry and record only. The proceedings 
of the board of officers, being post-dated, did not come into 
force till November 29th.

No case for prohibition was made out. The X.-W. M. 
Police force is governed by the Mounted Police Act, 1894. 
In this respect it is analogous to the British army, which 
is similarly governed by the Mutiny Act. Section 18 of the 
Mounted Police Act, 1891, creates a Court to deal with 
certain offences, including desertion or being absent without 
leave, the one in question herein. Tn trying the respondent 
on this charge the Court would not be exceeding its juris
diction, therefore a superior Court should not interfere by 
way of prohibition : Cirant v. Gould* Dawkins v. Pmlet.* 
Dunlins v. Jiokeby.4 The issue and revocation of passes is 
a matter of police discipline, and so not properly cognizable 
by a Court of law : Kelly, C.B., in Vau l ins v. Rckehy,4 and 
cases cited bv him The X.-W. M. Police Court was com
petent to determine whether or not the respondent had 
ceased to be a member of the force : In re The Charkieh.7’

The application for prohibition was made too soon, as 
the X.-W. M. Police Court was not in a position to proceed 
and had not attempted to do so: E.r paite Den4h.r' E.r parte 
Kingstown Commissioners,7 Sliortt on Informations.

* 2 IT. Ttl. on : 0 n. It. .142. * L. It. 6 Q. It. 04: 0 IL & R. 70S : 
.TO L. .1. Q. It. 5.1 : 21 L. T. 584 ; 18 W. It. .110. « !.. It. 8 Q. It. 2r>5 : 
45 L. .1. Q. It. 8: L. It. 7 II. L. 744: .11 L. T. 100 . 2.1 W. R. 0.11. 
•L. It. 8 Q. It. 107: 42 L. J. (). It. 75: 28 L. T. 100; 21 W. It. 4.17. 
*21 L. J. Q. It. .1.17: 1* (). It. 047 : 17 Jur. 112. MS L. R. Dr. 50ft.
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P. McCarlhi/, ().C., and C. F. IIarris, (or the respon
dent.

The respondent received proper leave of absence and 
«as allowed to sign off and obtain a discharge. Deane had 
no authority to cancel the pass and these proceedings. The 
respondent was no longer a member of the force. The evi
dence shows that the respondent could not have obtained a 
fair and proper trial by the X.-W. M. Police Court. The 
respondent being no longer a member of the force, the 
Court had no jurisdiction, therefore prohibition was proper : 
Worthington v. Jeffries’ Murder v. Veley,* Mayor of London 
v. ( 'or.10

The appellants were biased, therefore disqualified from 
acting in the case: Anonymous," Ii. v. Hand,'- It. v. 
Meyer,'3 It. v. llandsley." Deane was about to act as both 
informant and Judge, therefore was disqualified and should 
be prohibited : lie.r v. Great Yarmouth.15 The application 
was made at the proper time: High on Extraordinary Legal 
llemedies. The applicant is not bound to wait to take the 
exception in the Court below : ltroad v. Perkins,' Mayor of 
London v. Cor,'" Shortt on Informations. The writ of pro
hibition will issue to military and naval courts, as well as 
to civil courts.

The Court has power to award costs to a successful ap
plicant in prohibition : Quern v. Justices of the County of 
London, and London County Council,” Wallace V. Allan." 
In re Hickson v. Wilson..''

C. F. P. Conybeare, Q.C., in reply.

Judgment was reserved.

• L it. hi p. c. ::tm ; 44 I.. .1. r. p. 200 : 82 L. t. non : 22 w. n.
750. *12 A. & E. 228. '*2 E. A I. A|ip. 280 : 80 L. .1. Ex. 825: 10 
W. It. 44. "1 Sulk. 800. "Ii. II. 1 (}. It. 2:t0 : 25 I. J. >1. C. 157. 
"1 <1 II. PI. 178: 24 C. T. 247: 24 XV. It. 802. " S Q. It. II. 8X8: 
51 Ii. J. M. r. 1.87 : 80 XV. It. 80S: 40 .1. I*. 110. ”5 I,. .1. (O. S t 
>1. C. 73; 30 It. It. 4X7. “ (1X04) 1 Q. It. 45.3 : 08 L. .1. Q. It. 
801 : 0 It. 14S: 70 L. T. 14X; 5X .1. P. 8X0: 42 XV. It. 225. ”44 
!.. J. C. P. 251 : Ii. It. 10 C. P. 007 : 82 L. T. x:iO ; 22 XV. It. 708. 

17 C. L. T. 302 : 2 X. XV. T. It. 11X.

Argument.
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| December Dili, IS!/!). J

Kktiauiisox. .1,—This is an appeal from an order made 
•it lli February, 1899, bv Mr. Justice Koulkau, directing the 
issue of a writ of prohibition to prohibit the ap|iellant.s from 
proceeding to arrest and try the respondent on a charge of 
desertion and absence from duty without leave.

From the appeal book it ap(iears that on the morning 
of îdnl November, 1898, the respondent, being then a mem
ber of the X.-W. M. I’oliee force under articles of engage
ment which he had, on 30th Novemlier, 1807, under section 
It of the Mounted I’olice Act, 1804, entered into with the 
appellant Ilerchmer, the Commissioner of the Force, whereby 
the ret contracted to serve the Government of
Canada in the force ns a constable for one year, which 
period of service would expire with 20th November. 1808. 
applied to the appellant Deane, the Superintendent in com
mand of the Police Post of Macleod, where the respondent 
was then stationed, for a pass under the protection of which 
the respondent might be absent from his quarters and duty 
in the force for six days, which application Deane at the 
time approved of.

The respondent's object in procuring the pass was to 
proceed at once to British Columbia (where lie had engaged 
to enter into business when free from his engagement) in 
advance of the expiry of his term of service in the force 
lie had contracted for, and, so that necessity for returning 
at tin1 expiry of the six days (i.e.. 29th Novemlier) might 
be obviated, the appellant Deane instructed that respon
dent's dealings in the force should be adjusted in conform
ity with the regulations, and a cheque for any balance of 
pay. up to and including 29th Novemlier, found due him 
should be prepared in the office.

A pass for the six days was prepared in the office and 
signed by Deane but not delivered to the respondent; and 
for the adjustment of respondent's dealings in the force, 
what is termed a discharge board was appointed, who later 
on the same day made a report, but post-dated it 29th No
vember, In which date the rc|Kirt stated the respondent

5832
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hml been settled with and paid up. As a fact, however, the judgment 
n -pondent had not I teen paid when the hoard so reported. Rirhirdîün. J.

For reasons that the appellant Deane considered jus- 
tilied him, after the I maid had reported and later on the 
-ame day, the appellant Deane revoked the pass, and the 
respondent was notified that his pass had been revoked, the 
board's report cancelled and the issue of a cheque for the 
balance of his pay up to and including the 29th November 
refused : and he was ordered to continue in duty for the 
remainder of the term of service covered by the articles 
of service.

Instead of obeying this order the respondent absented 
himself from his quarters and duty, and, remaining absent 
without lease, on the 30th Novenilier he was reported as a 
deserter for being absent without leave, and, on the 4th 
-faHilary, 1890, proceedings for such absence being alsiut 
in lie taken, on respondent's application the order now in 
appeal was granted.

It was urged on the application to Mr. Justice Ilov- 
i.kau:—1. That after the granting on the 23rd November 
of the pass authorizing his leave of absence for a period 
covering the remainder of his service as contracted for, the 
respondent was legally discharged and no longer amenable 
to be dealt with under the police law. and the appellant 
Deane had not the power afterwards of revoking it or pro
ceeding to try him on the charge of desertion.

2. That the respondent lieing reported afterwards as 
a deserter, the appellants liecame so interested as to be 
practically prejudiced in the case, and should not be allowed 
to try the respondent on a charge for desertion.

The learned Judge in his judgment held that the pass 
in question was irrevocable, and that after it was once 
given as stated the respondent ceased to be a lnemhei of 
the force. With this holding I respectfully differ for the 
following reasons :—

What is termed in the Police Force Regulations “a 
pass,” is, I believe, the written evidence held bv the person 
named in it of having received from the proper authority
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permission or license to he absent from duty for the period 
named in it. and makes the holder's absence lawful, which, 
without license, would lie unlawful. That such a license is 
revocable I refer to Wood v. Ledbitter.'° It therefore fol
lows that after the revocation of the pass the respondent 
was slill a member of the force and his admitted absence 
from his ipiartevs and duties thereafter an offence under 
the Act.

Considerable stress is laid upon the wording of the 
Report of the Discharge Board, in which at its end the 
members composing the board state that the respondent’s 
“ term of service having expired he is discharged,” as evi
dence of respondent’s release from further service in the 
force.

On referring to the original, filed on appellant Deane's 
cross-examination, it is to lie noticed that these words have 
been added by the members of the board to the printed 
form provided under the regulations of the force (Form G3), 
under the head of “ Remarks of Board and Commissioner,” 
and form no part of the duty east on the board.

This report is shown to have been made up and signed 
by the members on 23rd November, 1898; its date is No
vember 29th, and evidently it is intended not to have effect 
until that day, and on its back there is a farm with a blank 
for the commissioner to sign, giving his concurrence in the 
report as also "granting the discharge of the respondent.” 
This form is not filled in or signed, and at its foot over 
Deane's signature is the word “cancelled.” It is further 
clear that when the members signed the report the respond
ent had not lieen paid off.

But as by the Police Act, 1894, section 11,
the power to discharge a member of the force before his 
term of service has expired is vested solely in the commis
sioner without any power to delegate, I do not hesitate in 
holding that nothing short of a discharge by the commis
sioner should release the re» " from his contract of

13 M. & W. 838; 14 L. ,T. Ex. Ml ; 0 Jilr. 187.

6620
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service before tlie time named in it had expired, which had Judgment, 
mit happened when the respondent absented himself with- Kichardiun 
ut leave on 23rd November, 1898.

Assuming this, was the course the appellant Deane 
was about to institute 4th January, 1899, justifiable ?

The respondent had absented himself on the 23rd 
November without leave, as I hold, and was then on 4th 
January still so absent.

By section 20 of the Act this period from 23rd to 29th 
November is not to be reckoned as service ; and consquently 
lie was yet on 4th January, 1899, a member of the force 
intenable to the provisions of the Act, section 18 of which 
authorizes the commissioner, the assistant commissioner 
nr other commanding officer at any )>ost to adjudicate upon 
charges preferred against any member of the force other 
i ban a commissioned officer, for deserting or being absent 
from his duties or quarters without leave.

Whether or not the expressed intention of Deane to 
have the respondent arrested under the provisions of this 
-ection on a charge of desertion was sufficient to warrant 
interference by prohibition is a point I do not consider 
necessary to determine here ; it is plain that by section 18 a 
Court is established by positive law invested with authority 
to try those who by the Act are declared subject (as I hold 
the respondent was) to such offences as are created by it. 
iml being so established no other tribunal is shown to have 
any power to deal with offences of that nature. The two 
grounds upon which prohibition is authorized are those 
enunciated in Grant v. Gould,1 i.e., (1) When the inferior 
Court assumes a power not within its cognizance, and (2)
When the inferior Court acts differently from the method 
prescribed by the Act of Parliament authorizing the 
proceeding.

There was nothing iti the material Irefore the learned 
Nidge granting the order indicating an intention of any of 

: lie appellants to deal with the resjiondent otherwise than 
under the express powers created by section 18 above 
eferred to.

vol. iv.—t. l. aim. H
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Judgment. In the argument before us of this appeal, counsel for
Richardson j the respondent urged as a ground for sustaining the order 

for irrohibition, that the apjrellants were so biased and pre
judiced against the respondent that he would not receive a 
fair trial. In the summons for prohibition, the only grounds 
on which prohibition was asked were:—that the said R. 
Burton Deane had no jurisdiction to try the said charge or 
matter for the reasons set forth in said affidavits (of Nettle- 
ship and Harris), arid ‘‘that the alleged offence charged 
against the said Nettleship occurred after the said Nettle- 
ship ceased to lx- a member of the North-West Mounted 
Police force, and the said Nettleship is not now a member 
of the said force;" and I do not find that it is stated any
where in the affidavits of Nettleship or Harris that the 
appellants, or any of them, are interested or biased or pre
judiced. The only paragraph of either affidavit that it 
could be argued set up any such ground is the last para
graph of Nettleship's affidavit: that he "believes" that if 
Deane tries hint he "will not receive a fair and proper 
trial." He gives no reason for this except his bare "belief," 
and he nowhere charges that Deane was prejudiced or 
biased, and his fear that he will not receive a fair and pro
per trial might be based on ground other than that Deane was 
biased. There is no evidence before us that bias was relied 
on as a ground for prohibition until counsel for respondent 
raised it on the argument of this appeal. The learned 
Judge who made the order for the writ neither in his 
minutes of judgment nor in his order, alludes in any way 
to this ground of prejudice, but rests his judgment solely 
on want of jurisdiction because, as he finds, Nettleship had 
ceased to be a member of the force.

And even if bias had been distinctly relied upon in the 
proceedings before the Court below, where is the evidence 
of such bias? As has been mentioned, the only paragraph 
of Nettleship's affidavit which may have alluded to it is the 
one above mentioned, and it, at best, is only put in as a 
" belief " without giving the grounds for his belief.
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It has been argued that since the summons for prohi- 

hition was issued, Deane has expressed an opinion that 
Xettleship was a deserter, and reference was also made to 
the "Declaration against Deserters," in which Deane certi
fies that Xettleship is a deserter.

The declaration is one required to be made by Deane 
or some other officer as a part of the routine of duty in case 
of members of the force absenting themselves from duty 
without leave, and is required to be transmitted to Regina 
fur the information of the commissioner, and does not 
amount in my opinion, to evidence that Deane had so made 
up his mind as to Nettleship’s guilt that he was thereby 
disqualified from trying the charge. Neither do I think 
that Deane's testimony that Xettleship is a deserter amounts 
to such evidence. On the authorities, it seems that there 
must lie established the existence of a real, a substantial 
interest such as to make it likely that the justice has a real, 
not a possible, bias : Key. v. Meyer." Having regard to 
section "20 of the Mounted l'olice Act, 18U4, and the fact 
that so long as Xettleship is within the North-West Ter
ritories the only tribunal that could try him for desertion 
is that created by section IS of that Act, and that the per
sons thereby empowered to try Xettleship were the Com
missioner, the Assistant Commissioner, Superintendent or 
other Officer Commanding, etc., to declare these officers 
disqualified by interest or bias would be to say that Nettle- 
ship was not liable to be tried at all for his alleged offence 
so long as he chose to remain within the Territories. One 
must be well satisfied that the evidence satisfactorily estab
lishes such disqualifying interest or bias before declaring 
them disqualified.

It must not be overlooked that Superintendent Deane 
in his affidavit declares that Nettleship’s alleged "belief" 
that he would not receive a fair and proper trial has "no 
justification in fact," and gives in support of his assertion 
the reasons there set out.

So far as I can ascertain, the only ground for suspect- 
ng the impartiality of the commissioner is that he has placed

Judgment.

Richardson,
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Judgment. Ncttleship on the roll of deserters, which is also a part of 
Richardson J the routine of the force under the rules, and is a proceeding 

provided for collateral purposes.

As to the Assistant Commissioner and " all other of
ficers of the North-West Mounted Police,” I fail to see what 
evidence exisit of their being biased. It was said by counsel 
that they would be prejudiced because the commissioner 
had placed Nettleship on the roll of deserters.

I do not think that the evidence offered or the reasons 
presented are such as should satisfy the Court that the per
sons prohibited by the writ herein were disqualified by in
terest or bias from trying the respondent.

Having already arrived at the conclusion that the re
spondent was still a member of the police force, and that 
the tribunal created by section IN had jurisdiction to try 
him on a charge of desertion, we must find that the order 
of Mr. Justice Rovleav was granted incautiously and in 
view of what appears above it is not considered necessary 
to allude to any other questions raised on the appeal.

The judgment of the Court is : That the order granted 
by the learned Judge he rescinded and the writ of prohibi
tion issued thereon and all proceedings thereunder set aside 
with costs, to be paid by the respondent.

WeTmore and ScoTT, J J., concurred.

McGuire, J. I agree with the judgment just read, 
but I desire to say that I think the appellants were entitled 
to succeed on other grounds, and without enquiring into 
the question whether the respondent was in fact still a 
member of the mounted police force or not.

In the first place, I think the law is that a prohibition 
cannot issue i/uia timet —that “ there must be some suit or 
matter depending, and the writ will not be granted against 
a person not actually a party to the suit at the time though 
it may be open to him to join in it at any time.” Sliortt on 
Informations, 440.
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There is no pretence that anv one but Deane was in- Judgment, 
tending to try the respondent, and on the latter proposi- McGuire J 
lion of the above quotation the prohibition should not have 
been granted against the appellants other than Deane.
As to Deane, there is no evidence that there was any charge 
in writing actually made against Nettleship. By section 18 
of the Mounted Police Act, 1894, before any of the officers 
there mentioned would have authority to commence pro
ceedings for desertion a charge in writing must first be 
made. No such “charge ’’ is shown to have existed, and, 
therefore, Deane could not be regarded as being constituted 
as a Court to try him. The most that is shewn is that 
Deane had given verbal orders to have Nettleship “arrest
ed" on a charge of desertion, but not that he had attempted 
to cause him to be brought before him to be tried, which 
would be the first step towards a trial after the making of 
a charge in writing. The prohibition was therefore prema
ture.

There is another objection which 1 think shows that 
the prohibition was at best premature.

By section 18 of the Act, the officers there named are 
given jurisdiction to try a member of the force other than 
a commissioned officer, for the offences therein named, 
which includes that of desertion. Now, what facts would 
it be necessary to allege and prove in any charge preferred 
against Nettleship for desertion ? (1) That he was at the
time of the alleged offence a member of the police force, 
not being a commissioned officer. (2) That while he was 
such member he deserted. If these facts were alleged, and 
if they were true, Deane, if he were the superintendent 
trying the case, would certainly have jurisdiction to pro
ceed with the trial. Now, it is laid down in Rey. v. Holton,10 
“Where a charge has been well laid before a magistrate, on 
its face bringing itself within his jurisdiction, he is bound to 
commence the inquiry ; in so doing he undoubtedly acts 
within his jurisdiction." In another part of the same judg
ment the following language is used : “We conclude tliere-

»1 tj. B. 118; 4 P. & 1). 679 ; 5 Jur. 1104,
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Judgment, fore that tile inquiry oefore us must be limited to this 
McGuire, J. whether the magistrate had jurisdiction to inquire and de

termine supposing the fact* alleged in the information to he true." 
Apply that to the present case. I have indicated what the 
charge against Nettleship must set forth that he being a 
police constable had absented himself without leave. If 
the facts alleged here were true it is unquestioned that 
Deane would have jurisdiction.

In Cave v. Mountain22 it is said : "But if the charge lie 
of an offence over which, if the offence charged be true, 
the magistrate has jurisdiction, the magistrate’s jurisdic
tion cannot be made to depend upon the truth or falsehood 
of the facts or upon the evidence being sufficient or insuffi
cient to establish the corpus delicti brought under investiga
tion.” In Lovett) v. •'itallard,12 Colerige, C. J., referring to 
Reg. v. Rollon,2' says : I have already explained from the 
case of Reg. v. Holton,10 the two principles by which the 
Court must be guided in respect of the question of the jur
isdiction of magistrates being dependent on the facts found 
by them. They are there admirably stated and there can 
be no question that those principles are indisputable.” 
Reg. v. Holton20 has been followed or approved of in several 
reported cases as late at least as Ex parte Anthers.2*

The particular fact in the present case, which it is said 
Supt. Deane could not decide so as to give himself jurisdic
tion, is whether Nettleship was or was not still a member 
of the force ; but this was not a fact collateral to the charge, 
but one of the essential ingredients of the offence which 
the statute gave him jurisdiction to try.

In Hnnbury v. Fuller24 it was held that “ no Court can 
give itself jurisdiction by a wrong decision on a point col- 
lateral to the merits of the case upon which the limit to its 
jurisdiction depends.”

In re Chisholm and the Corporation of Oakville,2* Osier,
J. , says at p. 228: "I think the authorities conclusively

2‘ 1 Man. & tiv. 257 ; 1 Scott IN. R.) 182; Il L. .1. M. C. 80. 
«SOL. T. 782. y 58 L. .1. M. V. 62: 22 Q. H. D. 245; 00 L. T. 454; 
87 XV. It. 820; 1(1 Cox C. C. 588; 58.1. P. 110. -4 0 Ex. Ill ; 1C. !..
K. 883; 28 L. .1. Ex. 28. *5 12 O. A. R. 225.
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shows that the appellants status * was a question 
of law and fact combined for the County Judge * * *
to determine in the course of the enquiry, and that his de
cision is not examinable in prohibition and he repeats 
this with some variation on p. 2112. The learned Judge 
arrives at that conclusion after a careful consideration of 
the judgments of the Judicial Committee of the Privy 
Council in The Colonial Jianl■ of Australia v. IVitlan,3*' in 
which Reg. v. Hollo it2" is referred to with approval, saying 
that it establishes "that an adjudication by a Judge having 
jurisdiction over the subject matter is, if no defects ap
pear on the face of it, to be taken as conclusive of the facts 
stated therein."

Osler, J. A., refers also to Re Rowen,2" Mayor of London
v. Cox,10 and Brittain v. Kinnaird,lS From the last named 
he cites : “Whether the vessel in question was a boat or no, 
was a fact on which the magistrate was to decide ; and the 
fallacy lies in assuming that the fact which the magistrate 
has to decide, is that which constitutes his jurisdiction."

In Mol non v Lamhe,"! it was held that, where the Court 
of Special Sessions of the Peace at Montreal had jurisdic
tion to try the alleged offence, and were the proper tribunal 
to decide the question of facts and of law involved, a writ 
of prohibition did not lie. At p. 260, Ritchie, C. J. says: 
“Had the Police Magistrate * * * jurisdiction over
the matter of the complaint, and jurisdiction and authority 
to try the offence charged in the declaration or summons ? 
If he had, no prohibition, in my opinion, can be awarded," 
and he cites Mayor of London v. Cox.l°

Whether the decision of the magistrate on a fact, the 
existence of which is essential to his jurisdiction, is or is 
not final, is a question which it is not necessary here to 
decide. It is sufficient to hold that Deane had jurisdiction 
over the subject matter, and therefore jurisdiction to enter

» !.. R. 5 P. C. 417; 43 L. .1. P. ('. 30; 30 L. T. 237; 22 W. R. 
510. v 15 -Ini'. 1100. 28 1 B At R. 4:12 ; 4 Moore, 50 ; Row, 104 ; 21 
R. R, 080. “> 15 s. Ü. R. 253.

Judgment.

McGuire,],



16ft

Judgment. 

McGuire, J.

TERRITORIES LAW REPORTS. [v°L.
on the trial of the accused, and that he could not he pro
hibited at least until he had acted wrongly in reference to 
the fact of Nettleship being still a member of the force.

If that be so, the order for prohibition was at best 
premature and should be set aside.

Appeal allowed ; writ of prohibition and all proceed
ings thereunder set aside with costs.

Reporter :

Ford Jones, Advocate, Regina.

THF QUEEN v. HOLLINGSWORTH.

Criminal law—Theft—Hoods under seizure—Taken away with
out authority—Hotelkeeper—Lien for hoard• and lodging— 

Necessity for tender—“Lawful seizure and detention''—Re
cent possession as evidence of stealing—Criminal Code 306.

An hotelkeeper who locks up the room of a guest containing the lat
ter’s baggage and effects, for non-payment of charges for board and 
lodging, and who notifies the guest thereof, and requires him to 
leave the hotel on the same day or pay the bill, thereby places the 
guest's baggage, etc., under “ lawful seizure and detention,” in re
spect of the landlord’s common law lien ; and the taking away of 
such baggage by the guest without the landlord’s authority is 
“theft” under section HUH of the Criminal Code. (Hut see now sec
tion substituted by 03 Vic. 1900, c. 40, s. 3, sched.)

The landlord does not, by afterwards granting permission to the gues t 
to remove some specified articles, and by allowing him free access 
to the room for that purpose, abandon such seizure and detention 
as regards the other effects ; and the owner who removes any bag
gage, as to which the permission does not extend, is guiity of 
“stealing” the same under section 300 of the Criminal Code.

The fact that the amount in respect of which a lien is claimed is in 
excess of the amount legally due does not dispense with the neces
sity of a tender of the amount legally due nor invalidate the lien.

Circumstantial evidence of theft.
[Rouleau, .1., March 2nd, 1899.

Stated case under section 900 of the Criminal Code re
ferred by W. Roland Winter, Esquire, Police Magistrate at 
Calgary, at the request of the defendant for the purpose of
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obtaining the opinion of a Judge of the Supreme Court of 
the Territories, on a question of law arising upon a prose
cution of the defendant before such magistrate, such ques
tion being whether the conviction hereinafter referred to 
was valid or otherwise.

The information was laid by James R. Reilly, proprietor 
of an hotel at Calgary, against Frank Hollingsworth, charg
ing under section dOti of the Criminal Code, that the latter 
did on the 10th of January, 1890, at Calgary, steal and 
unlawfully carry away two valises and certain wearing ap
parel, then under lawful seizure and detention by the com
plainant at his hotel.

The magistrate found that the value of the effects in 
question did not exceed $10, and the accused also consented 
to be tried summarily.

On the trial before the magistrate, the defendant was 
convicted and sentenced to one month's imprisonment with 
hard labor.

The evidence for the prosecution showed that the ac
cused and one Anderson had been guests at the complain
ant’s hotel occupying a room together, and were indebted 
to the complainant in a balance of about #.’>0 for board and 
lodging, in addition to which the complainant claimed pay
ment for other items making in all $48.25. Included in 
this was a disputed charge for $10 for damage done to car
pet, and some charges for liquors supplied and money lent, 
but the complainant had after the seizure offered to aban
don the $10 claim, if the balance were paid to him. The 
hotel bill had been presented to the accused prior to the 
seizure, but on the same day, and the seizure was effected by 
the landlord locking the room which the accused and 
Anderson had occupied, and in which was their baggage, 
consisting of two valises and some wearing apparel, pictures 
and apparatus for making pictures. The accused was then 
told that h-- must leave the house and settle his bill by six 
o’clock of that evening ; he then asked permission to take 
out the pictures which were intended for delivery to his 
customers, so that he could deliver them to the respective

169
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purchasers and so obtain money to pay his account. The 
complainant assented to this proposed arrangement with the 
stipulation that he would not wait longer than six o’clock 
of that day. On this arrangement being made the room was 
opened, and the accused and Anderson both had free in
gress and egress therefrom, until they left the hotel the 
same evening. The complainant took precautions, by lock
ing one of the street doors of the hotel to prevent any goods 
being removed without his knowledge, but notwithstanding 
this all the chattels were removed.

Anderson owned no part of the baggage in question, 
but assisted the accussd in removing the pictures.

He was called as a witness for the prosecution at the 
trial and swore that he did not himself remove the valises 
nor did he see any one else take them ; that he and the ac
cused after leaving the complainant’s hotel went to another 
hotel in Calgary and roomed together, and that the valises 
in question were then in their room at the latter hotel.

No evidence was given to shew that the accused had 
been seen removing the valises.

The accused did not himself give evidence, nor call any 
witnesses at the trial.

Section ilOfi of the Criminal Code provides as follows :—
Every one commits theft and steals the thing taken or 

carried away who, whether pretending to be the owner or 
not, secretly or openly, takes or carries away, or causes to 
he taken or carried away, without lawful authority, any 
property under lawful seizure and detention.

The grounds stated by the appellant's counsel on which 
the conviction was questioned, were as follows :

1. That there was no evidence that tie “valises and 
sundry wearing appeal ” upon which the charge was found
ed were removed from the Royal Hotel b> the defendant or 
with his knowledge or authority.

2. That the evidence shews that the informant aban
doned his lien (if any) before the removal of the goods in 
question.
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•!. That it appears from the evidence that the goods in 
question were held by the informant for security for the 
payment of #48.20, of which the sum of #10 was claimed 
to be due for alleged damage to carpet, and #.'! or there
abouts for liquors supplied to the defendant, and one An
derson, by retail, by the said informant ; and it is submitted 
that the informant was not entitled to any lien whatsoever 
for the payments of these sums, and that consequently his 
alleged lien was not lawful, and the property was not “law
fully detained.”

The grounds on which the conviction was supported 
were as follows :—

1. The evidence of Anderson proves that the valises, 
on which the lien was claimed, were at the time of 
his giving his evidence, in the room then occupied by 
himself and the appellant at the Atlantic Hotel, where 
they were rooming together, and that they had not been 
removed from the Royal Hotel by him (Anderson.) There 
was a legal presumption therefore that they were carried 
away or “stolen ” by the appellant, and this was in no way 
rebutted by the appellant, as it easily might have been, if 
the contrary had been the fact. This justifies the finding 
that they were in fact so carried away or “ stolen ” by him : 
Regina v. Partridge;1 Regina y. Langmead,2

2. It is submitted that there is nothing in the evidence 
to show that the respondent ever abandoned his lien, as sug
gested in the second ground of objection.

H. It is admitted that a lien could not be legally claimed 
in respect of certain items in the respondent’s bill, but this 
fact does not vitiate his claim, nor did it excuse the appel
lant from tendering such a sum as he considered would have 
cleared his just indebtedness : ride judgments of Park, B., 
and Alderson, B , in Scar/e v. Morgan,3 and Allen v. Smith. *

i 7 0. & P. 551. a fl Cox C. C. 4flt ; 10 L T. 850 ; Leigh & Cave, 
('. C. 427. J 4 II 4 \V. 270 ; 1 II. & H. 202 : 7 L. .1, Ex. 324. 4 31
!.. .1. C. P. 800 ; 12 C. B. N. S. 038 : 0 Jur. N. S. 230 ; 0 L. T. 450 ; 
10 W. K. 016 ; affirmed 0 .lur. N. S. 1281 ; 11 W. It. 440.

171
Statement



172 TERRITORIES LAW REPORTS [VOL.

Statement. An innkeeper or hotelkeeper has, at common law, a 
Hen for board and lodging on effects brought to his inn or 
hotel by his guests : MnJIiltcr y. Florence.* The Ordinance 
of the North-West Territories respecting hotel and board
ing-house keepers has no bearing on the present case. This 
Ordinance does not abrogate the common law right of an 
hotelkeeper to exercise his lien on the effects of his guests 
(except in respect of litpiors supplied), but is ancillary to 
that right, by enabling him after compliance with the pro
visions of the Ordinance, to give effect to his lien by sale 
of the property over which the lien is claimed.

A. i. Crown prosecutor, for the Crown.
R. H. Bennett and T. O’Hricn, for the private prosecutor.
/’. J. Not an, for the accused.

[Calgary, March 2nd, 1899.]

RovlBAU, J. Upon the same grounds and authorities 
as those on which the conviction is supported, I am of opin
ion that the accused has been legally convicted of the offence 
charged ; and the police magistrate is therefore so advised,

Conviction ajfirmed.f

5 47 L. .1. (J. B. 71K) ; 8 Q. B. I). 484 ; 148 L. T. Ifl7 ; 2(1 W. R. 38i.
( See notes to this ease in 2 Can. t'l-iin. Cas. 291.
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TH K QUEEN v. " BEAR’S SHIN BONE."

Criminal law—Criminal Code, ». 278 la)—Polygamy —Indian 
marriage.

An Indian who according to the marriage customs of his tribe takes 
two women at the same lime as his wives, and cohabits with them, 
is guilty of an offence under section 278 of the Criminal Code. '

[Ron.HAT.Mairli nth, V.V'u.

The prisoner, a Blood Indian, was charged before 
Rouleau, J., at Macleod under section 278 of the Criminal 
Code, ss. (o) (i.) and (ii.), with practising polygamy with 
two women belonging to the same band of Indians, and also 
with having, according to the marriage customs of the Blood 
Indian tribe, agreed to enter into a kind of conjugal union 
with more than one person at the same time.

The evidence showed that the prisoner had been mar
ried according to the marriage customs of the Blood Indians 
to two women, “ Free Cutter Woman,” and “ Killed Her
self,” both of whom were living with him as his wives, and 
that there was a form of contract between! the parties 
which they supposed binding upon them.

The portion of section 278 considered is as follows,—
278. Every one is guilty of an indictable offence and 

liable to imprisonment for five years, and to a fine of five 
hundred dollars, who

(a) Practices, or, by the rites, ceremonies, forms, rules 
or customs of auy denomination, sect or society, religious 
or secular, or by any form of contract, or by mere mutual 
cousent, or by any other method whatsoever, aud whether 
in a manner recognized by law as a binding form of mar
riage or not, agrees or consents to practise or enter into

(i.) Any form of polygamy ;
(ii.) Any kind of conjugal union with more than one 

person at the same time ;
t See section substituted by 03-tH Vic. (19U0) c. 4h, s. 2, sçhed ; 

and see notes to this case in 3 Can. Crim. Cas. 328,

Statement.
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(iii. ) What among the persons commonly called Mor
mons is known as spiritual or plural marriage ;

(iv.) Who lives, cohabits or agrees or consents to live 
or cohabit, in any kind of conjugal union with a person who 
is married to another, or with a person who lives or cohab
its with another or others in any kind of conjugal union.

C. F. /'. Con y heure, Q.C., for the Crown.
M. MacKenzie, for the ptisoner.

[March Oth, ISO0.]
Rouleau, J. Held that the marriage customs of the 

Blood Indian Tribe came within the provisions of sub-sec
tion (a) of section 278 of the Criminal Code, whether their 
ceremonies are those of a denomination, sect or society, or 
not, as their marriages are a form of contract, and recog
nized as valid, and referred to Key ini v. Nan ei/uiaa ka.1

The prisoner was accordingly convicted.
> 1 N. W. T. Rep. Vol. 1, pt. 2. p. 21 : I Terr. !.. R. 211.

OWKN v. JAMES.
Master awl serrant — Wages—Monthly rate. — Entire, contract — 

He.havior of master to servants.
It was found as a fact, on contradictory evidence, that the plaintiff 

hired with the defendant at $18 for the first month, and, if each 
party was satisfactory to the other, for $20 for the whole working 
season including the first month, and that the wages, though fixed 
with reference to the months, were payable only at the end of the 
period of hiring. The plaintiff after working for some months left, 
and sued for the wages for the number of months he had worked, 
less the wages for the first month, which had been paid.

Held, that the contract was an entire one and that the plaintiff could 
not succeed.

Nature of behavior of master towards servant justifying the servant 
in leaving, discussed.

| Wktmork, J., March 23rd, 1899. 

Trial of an action before Wktmokh, J., without a jury.

F. F. Forbes, for plaintiff.
J, T. Jiroivn, for defendant.
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[ March 23rd, ISO9.] Judgment.

Wbtmokk, 1.—This is an action for wages. The VVetmore, J. 
plaintiff and the defendant disagree in their testimony on 
almost every material fact upon which the question involved 
in the case turns. Both parties agree that the bargain for 
hire was made on the 25th of May last, and that it was for 
one mouth at ¥18, and it is not disputed that the plaintiff 
commenced work on the 26th May. The plaintiff, however, 
testified in effect that the bargain was that if he stayed 
longer than a month he was to be paid 820 a month, includ
ing the first month, and that it was understood and specially 
agreed that he was to be at liberty to leave at any time he 
and the defendant disagreed, a,id that he was to be paid up 
to the time he left ; but that he absolutely and expressly de
clined to bind himself to work for any stated time, but 
merely stated that if the defendant suited him and he suited 
the defendant and they agreed, he might lay for the sum
mer. That he left the defendant’s employ on the 28th or 
29th August.

The defendant on the other hand, set up in effect that 
he hired the plaintiff for the first month on trial at 818 a 
month, with the understanding that if they were at the end 
of the month mutually satisfied with each other and the 
plaintiff stayed, he was to remain with the defendant till 
the end of the season when it froze up, for which he was 
to be paid 820 a month including the first month. If the 
defendant is correct in this, it was, if the plaintiff remained 
after the first month, a hiring for the entire term, namely, 
to the end of the season, and ae defendant would be liable 
to make compensation to tli plaintiff if he had improperly 
discharged him before tin expiration of the term, and the 
plaintiff would be liable the defendant in damages if he 
left without justifiable xcuse before the expiration of such 
term. The fact that the wages were fixed with reference 
to the month does not effect the question of the time for 
which the hiring was made.

Now, before I proceed further, I will determine in whose 
favor I find the facts in so far as I have stated them wherein
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Judgment, the parties differ. I find the facts as above stated by the 
Wet,,,,,j, defendant. In the first place the corroborative testimony 

supports him, and in the next place I think the bargain as 
stated by the plaintiff is most unlikely and impossible. It 
simply amounts to this, that the defendant agreed if the 
plaintiff stayed over a month he would pay him $20 as well 
for the first month as for the further time he stayed ; that 
is, if he stayed the month for which he was to get only at 
the rate of #18, and then left a week afterwards, he was to 
be paid #20 for the first month and at the rate of #20 for the 
week in the second month. I do not think that any sane 
man would make any such arrangement, and I can quite 
understand the ariangement for #20 a month from the 
start being made if the defendant had succeeded in secur
ing a man for the season who had satisfied him during the 
trial month.

I can find in the evidence no excuse whatever for 
the plaintiff leaving. The defendant, on the morning the 
plaintiff left, expressed himself dissatisfied with the man
ner in which the plaintiff was working and the amount of 
work he was doing and the plaintiff thereupon left. The 
defendant does not appear to have done this in an offensive 
manner, nor, as I stated, can I find anything in the defen
dant's evidence which justified the plaintiff leaving. Some 
men have the idea that if their employer “ looks crooked ” 
at them they are at liberty to put au end to the most bind
ing agreement. That is not the law. Men are human and 
when they get into relations such as those which existed 
between the plaintiff and the defendant they must bear 
with each other's humanities, unless they become unbear
able and unreasonable. A mere expression of opinion by 
an employer that his hired man is not doing as much work 
as he ought to do, at any rate unless the remark is couched 
in language which a reasonable man would not submit to is 
not sufficient to justify a hired man breaking his contract 
of hire.

The next question that arises is whether there is any
thing in the facts of this case, to take it out of the prin
ciple ou which I decided Taylor v. Kiutey at this Court.
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I am of opinion that there is. The defendant swore Judgment, 
that at the time of the bargain lie told the plaintiff that Wetmore, J. 
“the money (that is his wages) would be ready for him at 
the end of the season; or, if he left at the end of the first 
month, that he had it to pay him ; that he might give him a 
little money through the season.” The plaintiff does not 
expressly deny this, but his whole evidence is so entirely in
consistent with it that I cpiite understand that he denies it.
I find that the defendant is correct in this also. The evi
dence on the part of the defendant does not state whether 
the plaintiff expressly agreed to this, hut I find as a matter 
of fact that he went to work after this had been said to 
him and thereby impliedly accepted it. This, in my opin
ion, notwithstanding the wages were stated at $20 a month, 
had the effect of postponing the time of payment until the 
end of the term for which the hiring was made, namely, to 
file end of the season when it froze up, and brings this case 
within the principle of Unite v. Heightman;' Tieale v.
Thompson/ Appleby v. Dodds? and Jesse v. Roy? eited by 
Montague Smith, ,T„ in Hutton v. Thompson? I am of 
opinion therefore in this case that no part of the wages had 
accrued due in respect of which he could have maintained 
an action when the plaintiff left the defendant’s employ
ment, except possibly for the $18, the first month’s wages 
(which have been paid) ; that the plaintiff left said employ
ment without just cause or excuse liefore his term of service 
had expired and therefore is, under clear authority, not en
titled to recover any part of the outstanding wages. It is 
not necessary to find whether he left the employ on the 35th 
August or on the 28th or 29th.

Judgment for the defendant with costs.

Reporter :
E. A. 0. MvT.org, Advocate, Moosomin.

' 2 East 145: 4 Eap. 75. ’ 4 East 540. • 8 East .TOO : !) R. K.
450. *1 C. M. & R. 310: 4 Tyr. 020 ; 3 L. J. Ex. 208. ‘38 !.. ,T.
C. P. 225, at p. 228.

VOL. IV.—T. L. REPTS. 12
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Statement.

TAYLOIt v. KINSEY.

Master and servant—Servant wrongfully leaving employment—Right 
to past due wages.

A servant, whoso wages are payable periodically and who is dis
missed from his master's employment for good cause, or leaves 
without justifiable cause, after one of such periods has passed, is 
nevertheless entitled to recover any unpaid wages accrued up to 
the end of the last of such periods ; a right of action accrues at 
the lapse of each of such periods. The master has only the right 
to recover damages against the servant for breach of his contract.

[Wetmore, J., March 23rd, 189!).

Trial of an action before Wetmore, J., without a jury.
V. F. Forbes, for the plaintiff.
K. /,. Elwood, for the defendant.

Ma reh J.lnl,

Wetmore, ,1.—The facts of this ease are not disputed 
and they are as follows:—

The plaintiff hired with the defendant for seven months 
at $20 a month. At the time of the hiring a conversation 
took place between the parties about an arrangement as to 
the plaintiff’s right to leave at the end of any month. The 
plaintiff wanted in the agreement to have it arranged that 
at any time he and the defendant did not agree the defend
ant was to settle up with him and let him go. The de
fendant refused to accede to such arrangement on the stated 
ground that the plaintiff might stay with him while the 
wages were low and leave when wages were higher, and after 
that conversation the time of seven months was fixed. The 
plaintiff worked under the agreement from the 14th April 
last to the 7th September, both inclusive, four months and 
twenty-four days, and he left the defendant’s employ without 
any justifiable cause or excuse. In Johnston v. Keenan, de
cided bv me on the 20th January, 1804, I held that when a
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person was hired for a stated period at a stated sum per eal- Judgment, 
endar month, and he left without justifiable cause before the Wetmore. J. 
period for which he hired was up, but after one or more 
months had elapsed, a right of action accrued at the end of 
each month, which was not taken away by his leaving. I 
decided this on the authority of Taylor v. Laird1 and Button 
v. Thompson ;2 1 also drew attention to The Boston Deep Sea 
Fishery <f Ice Company v. AnsellJ In that case the defend
ant was employed as managing director of the plaintiff's 
company, for five years at £800 a year. The company had 
been in the habit of paying him as well as the other employ
ees quarterly—in his case £200 a quarter. He was dismissed 
for cause during the currency of a year, but after the expira
tion of a quarter ; he claimed a quarter’s pay. The Court 
refused to allow it, but only on the ground that he was paid 
quarterly by the rules of the company, not by virtue of the 
agreement between him and the company, which specially 
provided that his salary was to be paid at the rate of eight 
hundred pounds a year. I cannot find that Taylor v. Laird' 
nul Button v. Thompson - have been overruled.

The plaintiff is not entitled to recover for the twenty- 
four days from the 13th August. The authorities are quite 
clear on that point. But under the authority of Johnston 
v. Keenan the plaintiff is entitled to recover for the four 
months down to and inclusive of the 13th August unless the 
proposal made bv the plaintiff set forth in the conversation 
which I have set out, and which the defendant refused to 
accede to, takes his case out of the decision in Johnston v.
Keenan, and of the cases upon which that case was decided.
T am of opinion that what took place at that conversation 
does not take this case out of the authority of the decision 
referred to. Taylor v. Laird1 and Button v. Thompson 2 
were decided on the ground that a right of action to recover 
the monthly wages accrued at the end of each month. The 
eases bearing on the subject were considered in the judg
ment of Montague Smith, J., in the last mentioned case,

’ 25 L. ,T. Ex. 32!) : 1 IT. & N. 2fifi. 5 38 L. ,T. C. P. 225 ; L. It.
4 C. P. 330 : 20 L. T. 568 ; 17 XV. R. 1060. ■ 30 C. D. 330: 50 !.. T.
345.
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judgment, and it will be observed in all the cases when monthly wages 
Wetmore, J. were bargained for, and it was held that the employee was 

not entitled to recover until the expiration of the time for 
which the services were agreed to he given, there was an 
express stipulation that such wages were not to be payable 
until the expiration of such time. Xow there is nothing in 
the conversation in question which embraces any such stipu
lation. The effect of the conversation carries the question 
no further than if it had never taken place, namely, that the 
plaintiff is liable to an action at the suit of the defendant 
for damages for breaking his agreement in leaving before 
the time had expired, hut it does not affect the plaintiff's 
right of action for his wages at the end of each month.

Judgment for the plaintiff for $8ft and costs.

Keporter :
E. A. C. McLorg, Advocate, Moosomin.

GHIXDLE v. GILLMAX.

Coni ft—-Wit tics* fees—Rcttiny aside—False affidavit of increase— 
Taxation—Settiny aside certificate—Review or motion—Affidavit 
—Information and belief—Refusal to make affidavit—Compulsory 
examination.

The English practice requiring proof of actual payment of witness 
fees as a condition precedent to their being allowed on taxation 
of costa should bo followed.

Where on an affidavit that witness fees have been actually paid they 
arc allowed on taxation without objection on the ground of falsity 
of the affidavit, the proper mode of attacking the allowance is by nn 
application by way of motion to the Court and not by way of 
review of the taxation.

On such an application, an affidavit of information and belief stating 
the grounds thereof, is sufficient foundation for a motion to set 
aside the certificate of taxation and refer it back to the taxing 
officer to ascertain whether or not at the time of the taxation 
the witness fees in question had in fact been paid.

There is authority under Rule 2<V7 of the Judicature Ordinance 
(C. O. 1Sf)S. c. 21) to order a person who has refused to make 
an affidavit to attend for examination under oath.

f Wf.tmore, J., March SOth, 1899.

This was an application on the defendant’s behalf to 
Wetmore, J., sitting in Court, to set aside the certificate of
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taxation of costs on the grounds that it had been discovered 
subsequently to the taxation of costs that certain witness 
fees, stated in the plaintiff’s affidavit of increase to have been 
paid, had not in fact been paid.

E. A. C. MrLorg, for the motion.
J. T. Brown, contra.

[March JOth, 1S!)'J.\

Wetmohe, J.—This is an application on notice of 
motion to set aside the clerk’s certificate of taxation of the 
plaintiff’s bill of costs and to refer the bill back to the clerk 
for taxation, or for such further order as may seem just. 
This action was tried before me in January last, and judg
ment given for the plaintiff on his claim with costs, and 
for the defendant on his counter claim with costs. On the 
taxation of the plaintiff's costs, the affidavit of increase was 
made by the plaintiff, who claimed witness fees for one O. J. 
Fuller anil one John Reid, who were stated to be necessary 
and material witnesses for the plaintiff, and who were sworn 
and gave testimony on his behalf at the trial. The affidavit 
stated in substance, that the plaintiff had paid these wit
nesses their fees for travel and attendance, amounting in 
Fuller’s case to $4.80, in Reid’s case to $4.40.

This application is made on the ground that this latter 
statement is not true. There is no affidavit or further 
material before me establishing that this statement is false. 
The only material used before me was the affidavit of in
crease in question, and the affidavit of Mr. McLorg, the 
defendant’s advocate, who swears that he was informed by 
Fuller since the taxation that he was only paid $2..'>0, and 
by Reid that he was not paid anything; that he had pre
pared an affidavit for Fuller to depose to verifying the 
alleged information so furnished, but that Fuller objected to 
making the affidavit. He also swears that Reid had informed 
him that the plaintiff had not paid him any sum whatever 
on account of said witness fees.

It was claimed on behalf of the defendant that this an- 
plication should have been made by review under sections 529

181

Statement.
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Judgment, mid ,j;iO of the Judicature Ordinance 1893.f 1 am of opinion 
Wetmore, J. that a review could not be had. A review under section 529 

is allowed when either party is dissatisfied with the allow
ance or disallowance by the clerk. In this case the question 
of the clerk’s l ight to tax the items was never raised. So far 
as the affidavit disclosed the taxation was right. It therefore 
could not be said that the defendant was dissatisfied with 
the allowance of these items. It was only from information 
received subsequent to the taxation that it was brought to 
the knowledge of the defendant’s advocate that possibly the 
affidavit of increase was erroneous. This application wad 
therefore properly made to the Court: Harding v. Knust.1 
It occurred to me at the argument of this application whether 
under the practice here it was material whether or not the 
fees were paid, that perhaps the witnesses having attended 
and given evidence were entitled to them and that was suffi
cient. As between the witnesses and the party subpoenaing 
them, I conceive that there can he no question that the wit
ness attending is entitled to his fees. But as between the 
party succeeding, and to whom costs are allowed, and the 
opposite party, the question is very different. It is quite 
clear according to the English practice that witness fees 
must be paid before they are taxed as between party and 
party: Trent v. Harrison.- Freeman v. 1}other? Cross v. 1 tur
ret.' The English practice is applicable to this country only 
unless not inconsistent with the provisions of the Judica
ture Ordinance and the rules of the Court: See Ord. No. fi 
of 1897, section 1, subsection 9.§ I can discover nothing 
inconsistent in this practice with section 532 of the Judica
ture Ordinance 1893 ;|| that section deals with the fees which 
witnesses, etc., are entitled to recover in circumstances 
under which they are entitled thereto. I must say I had 
some doubts on the subject, but I am glad to be able

'll O. P. It. SO. *n. & L. 941 : 14 L. .1. Q. 11. 210; 0 -Tur. 
S73. »1S L. .1. Q. It. 105: 13 Jur. 427. ‘20 L. .1. Ex. 473: 0 Jar. 
N. S. 038: 3 L. T. 87: 8 W. It. 030.

t Now R. R. 528 520 .Tad. Orel. C. O. 1898, <■. 21.
SSee now .Tail. Ont. C. 0. 1898. e. 21, ss. 20. 21.
|| Now R. 531 ; Jail. Ord. C. O. 1898, c. 21.
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Judgment. 

Wetmore, J.

It lias been made to aiiiH-ar to me that Fuller has 
declined to make an affidavit, Under the Common 
Law Procedure Act (17 & IS Vic. Imperial 1854, c. 125, 
s. 18), an order could he obtained for the examination of 
it person who refused to make an affidavit. This section 
was repealed (see 1 Arch. t). 1$. Practice, 14th cd. 474), 
but I am of opinion that a Court or Judge has jiower 
under rule 267 of the Judicature Ordinance, C. O. 1898, 
e. 21, to compel an unwilling witness to appear before such 
|lerson as may lie directed to Is1 examined upon oath, “ when 
it shall appear necessary for the purposes of justice.” At 
first sight it might appear from the judgment in Warner 
v. Mosses3 that this rule, which is taken from the English 
Mar. liule 487, is very limited in its application, but on 
closely reading that decision such will not be found to be 
tbe case. The Court merely held that under the circum
stances of that case the rule did not give jurisdiction to 
make the order. Jessel, M.R., says at page 29: “I do 
not intend to cut down the generality of its terms” (that 
is the terms of the rule), “but it is confined to cases in 
which it appears necessary for the purposes of justice.” I 
can hardly conceive of a case where an order under the rule 
would lie more “ necessary for the purposes of justice,” than 
it would lie in an application like this made with the object 
of discovering whether a person has been placed in a posi
tion to obtain what he has no right to by a false statement 
in an affidavit; and see also He Springhalt,* where on a sum
mons under the Vendor and Purchasers Act an order was 
made under this rule for the examination of a witness who 
refused to make an affidavit.

The order will be that the certificate of taxation of the 
plaintiff’s bill of costs herein be set aside, and that it be 
referred back to the clerk of the Court to ascertain whether 
or not at the time of the taxation of the plaintiff’s hill of 
costs the witness fees alleged to have lieen paid by the plain
tiff to the witnesses 0. ,T. Fuller and John Reid, or any part

■BO L. .7. Oli. 28: Kl C. I). 100; 28 W. R. 201. • W. X. (1875) 
228, cited An. True, under R. 487.
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thereof, were paid, ami that if such fees were not so paid 
that the same or such part thereof as were not paid be dis
allowed, such inquiry to he held at such time and place as 
the clerk may appoint, and a copy of such appointment to be 
served on the plaintiff’s advocate.

And further, that O. J. Fuller do upon being paid or 
tendered the proper fees for attendance and conduct money 
attend before the said clerk at such time and place as he 
may appoint, and submit to be examined viva voce under 
oath as to whether or not he has been paid such fees, and 
how much thereof he has been paid, and when he has lieen 
paid the same. I may also state that if Mr. Reid will not 
make an affidavit, I am prepared on further application 
to make a like order for his attendance before the clerk. 
When the inquiry before the clerk is completed the clerk 
will report to me, and until that is doue I will reserve the 
question of the costs of this application and of the inquiry 
before the clerk, and of further directions, and with that 
object I will adjourn the Court until Monday the 24th April 
next, at 10 a.m.

Judgment. 

Wetniore. J.

Beporteu:

E. A. 0. McLorg, Advocate, Moosomin.
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MARCY V. PIERCE (Xo. 1).

Itcplcvin—Affidavit—lion il—Misnomer ■— Sureties — Justification— 
Chamber summons.

Un nn application to not naiilv n writ of replevin oil tile following 
grimmln : (n) tile ufliiliivit iijhiii wliieli the writ issued was sworn 
before the issue of the writ of summons in tile action : (b) the 
replevin bond was executed before the issue of the writ of sum
mons : (e) there was a misnomer of the defendant in the affidavit, 
writ and other proceedings : anil (d) there was but one surety in 
the replevin bond ; the npplieution was dismissed.

Sueli an npplieution was properly made by summons under It. 458 
of the Judicature Ordinance (C. O. 18i>8, e, 21.).

An affidavit of justification on a replevin bond is not necessary.
[Wetmobk, J., April 1st, 189!).

statement. Application by Summons in Chambers to set aside a writ 
of replevin. The points involved appear in the judgment.

E. L. Eltcood, for the defendant.
E. A. C. McLorg, for the plaintiff.

[April 1st, 1800.]

Wetmore, J.—This is an application to set aside the 
writ of replevin herein and all subsequent proceedings. The 
grounds of objection are practically (1) that the affidavit 
upon which the writ of replevin was issued was sworn before 
the commencement of the action ; (2) that the replevin bond 
was executed before the commencement of the action ; (3) 
that in such affidavit and in the writ of replevin and through
out, the whole proceedings, the defendant is described as 
" Abraham Pierce,” whereas his true name is “ Asher 
Pierceand (4) that there is only one surety to the replevin 
bond. An objection was also raised that the affidavits of justi
fication by the parties to the replevin bond were sworn before 
the commencement of the action. As I cannot find that the 
practice anywhere requires any such affidavits to be made, 
this objection is not material.
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It was set up that this application should have been by 
notice of motion and not by summons, and s. 74 of the Judi
cature Ordinance of 1893 was relied on. That section, how
ever, was repealed by Ordinance No. 6 of 1897, s. 1, s.-s. 
VI, and at any rate when the Chamber summons was taken 
out the Consolidated Ordinances, 1898, were in force, and 
lhe application is in proper form under Hide 4.r>8 of the 
Judicature Ordinance, C. 0. c. 21.f

The action was brought for the wrongful detention of a 
piano. The statement of claim was filed and the writ of 
summons issued, on the 8th day of March, 1899, and the 
writ of replevin was issued on the same day, but as estab
lished by the affidavit of Mr. Mclmrg after the writ of sum
mons was issued. As a matter of fact, it was not set up that 
the writ of replevin was issued before the commencement 
of the action. The affidavit on which the writ of replevin 
was issued is intituled in the cause of “ Herman Byron 
Many plaintiff, and Abraham l’ierce defendant,” and was 
sworn on the second day of February last. At the time of 
the commencement of this action and of the issue of the 
writ of replevin, the Judicature Ordinance of 1893 and 
amending Ordinances were in force. Section 401 of that 
Ordinance provided that “in any action brought for the 
recovery of any personal property and claiming, * * *
that such property * * * is unlawfully detained, the plain
tiff may at any time after the issue of the writ of summons 
obtain a writ of replevin for the delivery of the property to 
him on his complying with the following sections.” Section 
402 provides that “ writs of replevin shall he issued bv the 
Clerk of the Court upon the plaintiff * * * filing an
affidavit,” containing certain specified facts set forth in that 
section. An affidavit containing such facts (there is no 
contention that it did not) was filed with the clerk before the 
issue of the writ of replevin. Is the writ founded on such 
affidavit irregular or void, because such affidavit was sworn 
before the commencement of the action, and because it was

fCame into effect 15tli March, 1899 ; see proclamation prefixed 
to C. 0. 1898.

Judgment. 

Wetmore, J.
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j«*gmi-Bt. intituled in the cause, there being at the time of such swear- 
Wi-tmi.rc. j ing no sudi cause in Court ? 1 am of opinion that the prac

tice in this respect is analogous, in so far as the question 
under consideration is concerned, to the practice as it existed 
in England respecting arrest before judgment in an action 
under the Imperial Statute 1 & j Vic. c. 110.

lty s. 1 of that Act, arrest on mesne process was abol
ished ; s. 2 provided that all personal actions in the Courts 
at Westminster should be commenced by writ of summons ; 
s. 3 provided " that if a plaintiff in any action,” in any of 
such Courts, ” shall by the affidavit of himself or some other 
person show to the satisfaction of a Judge,” certain specified 
facts, the Judge might order the defendant to be held to 
bail, and thereupon a writ of capias might be sued out. It 
will be observed that the provision was that if a plaintiff in 
any action showed to the satisfaction of a Judge, and that 
the Judge had the power to order the defendant to be held to 
bail. It was therefore quite obvious that the application for 
an order to hold to bail must be made after the commence
ment of the action ; because there must be an action before 
we can have a plaintiff or a defendant. But this question 
was settled by s. 5 of the Act which provided that the order 
might lie made after the commencement of the action and 
before the judgment. Williams v. Griffith' was an action 
brought against the sheriff for not arresting a person in pur
suance of a capias purporting to be issued at the suit of the 
plaintiff under 1 & 2 Vie. e. 110. The action was tried and 
the plaintiff got a verdict. The Court arrested the judg
ment on the ground that, in order to hold the sheriff liable 
for his omission, the plaintiff had to establish that he was 
a person who had the right to issue the capias and that the 
declaration did not set out that the plaintiff had such right 
because it was not alleged therein that the plaintiff was at 
the time he sued out the capias a plaintiff in a suit against 
the alleged debtor. In other words, it was not alleged, that 
an action had at the time of the issue of the capias been 
commenced by the plaintiff against the alleged debtor. It

18 L. .1. Ex. inn : .'! Ex. It. fiS4.
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is therefore established by authority that the order to hold 
to bail could only be applied for or obtained alter the com
mencement ot an action; just as, according to the practice 
in the Territories, a writ of replevin can only be applied for 
or issued after the commencement of an action. In Schletter 
v. Cohen2 an application was made to set aside an order for a 
capias issued upon an affidavit sworn before the commence
ment of the action. It does not appear that the order itself 
was made before the commencement of the action. The 
application was refused. I must say that the grounds upon 
which Lord Abinger founds his judgment in that case do 
not appear to me to be reconcilable with what was laid down 
in the later case of Williams v. Griffith' hereinbefore cited; 
but l’arke, B., lays it down as follows: “ If this objection is 
good all the orders made by me were erroneous, for I have 
always thought, when no writ has been issued, that an affi
davit need not be intituled in the cause. It is otherwise 
when a writ has been issued, because then there is a cause 
in Court, but it has been held that an application to hold to 
bail under the 3rd section of 1 & 2 Vic. c. 110 may lie made 
before the writ is sued out.” This last remark does not 
strike me as reconcilable with Williams v. Griffith,1 though 
Parke, B., delivered the judgment in this last mentioned 
case, l’arke, B., however, proceeds in Schletter v. Cohen2 
as follows : “ The contrary doctrine would be attended with 
much inconvenience. It would oblige parties residing in the 
country, before they could proceed to arrest a defendant, to 
ascertain whether any writ had been sued out against him.” 
These last observations seem to me to be quite applicable to 
issuing a writ of replevin by parties residing at a distance 
from the clerk’s office. In Hargreave v. liages3 the action 
was commenced on the 18th May, 1855, and an order to hold 
to bail was made on the same day on an affidavit sworn the 
previous day (the 17th), intituled in the cause “James 
Henry Hargreave, plaintiff v. Henry Haves, defendant.” An 
application was made to set the order to hold to bail aside on

’ 10 L. J. Ex. 09: 0 D. P. C. 277 : 7 At. & W. 389 ; 5 Jar. 74. 
• 24 L. J. o. B. 281: 0 E. & B. 272 ; 1 Jur. N. S. 521.

Judgment. 
Wetmore, J.
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Wetmore, J.
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the ground, among others, that the affidavit was wrongfully 
intituled in the cause, it having been sworn before the action 
was commenced. The Court refused to grant a rule. I am 
of opinion that this case and Srh tetter v. Cohen- are quite 
decisive on the point now under discussion and that the fact 
that the affidavit, on which the writ of replevin was issued, 
was sworn before the commencement of the action and is 
intituled in the cause does not afford ground for setting 
such writ aside.

1 am also of opinion that the misnomer of the defen
dant does not affect the validity of the writ of replevin. The 
writ against Abraham Pierce is in accordance with and war
ranted by the affidavit on which it was issued, Abraham 
Pierce being the person therein alleged to have possession 
of the piano. Tf the writ had under that affidavit been issued 
against Asher Pierce it might be irregular, but I cannot see 
hew it can he held irregularly issued, as it was. against Abra
ham Pierce.

1 am further of opinion that the misnomer is not a 
ground for setting aside the seizure. If the sheriff has seized 
the property out of the possession of a person not named in 
tin writ, the remedy is by action against the sheriff on the 
sam< principle that such an action will lie against the sheriff 
for seizing the goods of A. under an execution against B. 
Such a seizure under an execution would not be set aside, 
the party would be left to his remedy by action. I think 
the same principle applies to the seizure in this case, and I 
conceive that this is the most obvious answer to the appli
cation to set aside the seizure on this ground. I do not wish, 
however, to he understood as holding that the sheriff is liable 
lo an action in this case. I have great doubts if he is for 
the following reasons, and, if mv doubts are well founded, 
what I am about to state is an answer to the application to 
set aside the writ of replevin and the seizure under it by rea
son of the misnomer.

It is quite clear that the misnomer does not affect the 
validity of the writ of summons. The person intended to
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lie sued was Asher Pierce, he was erroneously styled Abra
ham Pierce. Asher Pierce was served with both the writs, 
lie has recognized the fact that he is the true defendant by 
intituling his affidavits and his Chamber summons in this 
application, “ Herman Byron JIarcy, plaintiff, and Asher 
Pierce, sued as Abraham Pierce, defendant.” If we look at 
the form of writ of replevin as proscribed by the Ordinance, 
it is intituled in the Court and cause, and it requires the 
sheriff to replevy to the plaintiff his goods and chattels, 
* * * which the defendant has taken and unjustly de
tains.” What defendant? Is it not the one described in 
the writ of summons and writ of replevin as Abraham 
Pierce—hut erroneously so described? — i.e., the person 
against whom the writ of summons was intended to be 
issued. Under section 403 of the Ordinance, the bond is 
“ assignable to the defendant bv the sheriff endorsing his 
name thereon, and such endorsement shall enable the defen
dant to bring action thereon in his own name against the 
parties who have executed it.” To what defendant is the 
bond so assignable? and by what defendant can this action 
he brought? Is it not the defendant Asher Pierce, errone
ously called Abraham Pierce? There is no other defendant. 
The amendment to s. 4tt3 by Ordinance No. 7 of 1895, s. 3, 
makes this more clear, and s. 403 as so amended gives a 
statutory right of action on the bond to the real defendant. 
The defendant, if I am correct in this, is by no means pre
judiced by the misnomer.

I will next discuss the question whether the omission 
to take more than one surety to the bond is a ground for 
setting aside the seizure. I am satisfied that this affords no 
ground for setting aside the writ of replevin, because the 
writ is not founded on the bond. I cannot find a cause where 
a seizure has been set aside on such ground. Norman v. 
Hope* was an action against the sheriff for not taking a re
plevin bond with sufficient sureties, it was not an application 
to set aside the seizure ; and although Armour, J.. held that 
the sheriff would be liable if he only took one surety, he

Judgment. 

Wetmore, J.

4 13 O. R. 556; affirmed 14 O. R. 287.
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|K)ints out ut page 558 that although pledges (in the plural) 
was used, the sheriff might take hut one, or even the plain
tiff himself because, as he was answerable for the sufficiency 
of the pledges, he did it at his peril. This is fully borne out 
by authority. It is true that the learned Judge states that 
this was not so decided in actions against the sheriff, but 
by actions brought by him upon the bond. I am not pre
pared to state that the learned Judge was in error in stating 
that, because I have been unable to obtain access to the 
i(-ports in which the eases he cites are to he found, but I will 
just point out that a note of Ifucker v. Gordon," one of the 
cases cited by him, is to be fourni in Mews’ Fisher's Dig. 
Col. 1453, as follows: “A Court stating that the sheriff in
stead of taking a bond from the plaintiff in replevin and 
two sufficient sureties, took a bond from the plaintiff and 
one surety, who was alleged to be insufficient, is bad, for not 
alleging that the plaintiff in replevin was insufficient.” 
According to the notes of that case in the digest that was 
an action against the .sheriff. If this note is correct, and 
if in such an action such an averment is necessary, I cannot 
see how 1 could hold the taking a bond with one surety would 
afford ground for an application to set a seizure under the 
writ aside. In Taylor v. Burprec,* the Act required that the 
sheriff should take a bond with two sureties, the sheriff 
took a bond with one surety. The Court in an action hv 
an assignee of the sheriff against the obligors held that 
such bond was assignable. I have reached the conclusion 
that the omission to take more than one surety is not a 
ground for setting aside the seizure, that the defendant will 
he left to his remedy against, the sheriff (if any) if lie has 
been or becomes damnified by reason of such omission. I 
introduce the last remark, because in the event it may turn 
out that the defendant has not suffered damage, as it may 
lie proved that the right of property is in the plaintiff. 
I do not wish to be understood as dissenting from the 
opinion of Armour, J., as expressed in Norman v. Hope.'

■1 Cr. & M. 58: 2 L. J. N. S. Ex. 47: 3 Tyr. 107. *10 New 
Brunswick Reports (5 All.), 191.
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This case went to an appeal and was affirmed by the Divi- Judgment, 

sional Court; but the question as to the right o£ action for Wetmore, J. 

not taking more than one surety was not touched.
The only remaining question is, whether the seizure 

should be set aside because the bond is dated and was as a 
matter of fact executed (see the affidavits of justification) 
before the commencement of the action. I must say that 1 
am of opinion that this is a very fatal objection to the bond, 
because in consequence of it having been so taken it contains 
an untrue recital, and the conditions as based on such recital 
is irrelevant to the true state of alfairs. The recital 1 refer 
to is as follows: “Whereas the said Herman Bryon Marcy 
has obtained a writ of replevin against Abraham Pierce to 
obtain possession of certain goods to wit (naming the pro
perty), which the said Herman Bryon Marcy asserts to be 
bis property.” That recital is untrue, because as a matter 
of fact when the bond was executed no writ of replevin had 
been One condition of the bond among others is
that “if the said Herman Bryon Marcy shall prosecute his 
suit in which the said writ is so issued with effect and with
out delay,” etc., the bond shall be void. This is altogether 
irrelevant, because the suit so referred to as the suit on 
which the writ of replevin is based was not commenced 
and so there was not any such suit. I am therefore of opin
ion that I must deal with the point I am now discus
sing as if there was no bond at all. I can only find one 
ease in which a seizure was set aside on the ground that a 
bond had not been taken and that is Lawless v. Radford.T It 
does not appear by the report whether or not the question was 
raised that the omission to take a bond did not afford a 
ground for setting aside the seizure. The question in the 
ease seems to be whether the sheriff was excused from taking 
a bond by reason of his having been, as he alleged, misled by 
the order of the County Court Judge. I am of opinion that 
the omission to take a bond does not afford a ground for set
ting aside the seizure. As stated when discussing the prceed-

'9 0. I\ R. 3.'!.
VOL. IV. T. I.. REPTS. 13
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.ludgmvnt. jug question, the defendant has, if damnified, his remedy by 
Wvtinorv j. action against the sheriff. In the King v. Lewis,* an attach

ment against the sheriff for neglecting to take a replevin 
bond was refused on the ground that the party injured might 
maintain an action against the sheriff. That was the case 
of an application for an attachment, and may not be there
fore exactly in point, but it is of a little assistance in decid
ing the question. I am of opinion that s. 4<V1 of the Ordin
ance is directory merely. If not so and the omission to take 
a liond would be ground for setting aside the seizure, then 
any non-compliance with the section would afford ground for 
doing so. I quite agree with Armour, J., that s. 403 in view 
of s. 405, and of the form of bond prescribed by the schedule, 
intends that the sheriff shall take more than one surety. 
That I think must he taken as established by Norman v. 
Hope.' and the word “ sureties ” means sufficient sureties : 
See that case and C. O. c. 1, s. 8, s.-s. 21. So if it is held 
that an omission to comply with section 403 is a ground for 
setting aside a seizure, we will have the Judge compelled if 
the question is raised to inquire on an application of this 
nature into the sufficiency of the sureties. I think this would 
he most inconvenient. I will just add that in view of the 
fact that the value of the property in question is small the 
defendant if damnified will have his right of action against 
the sheriff, and that there is no complaint as to the suffi
ciency of the surety. I think apart from what I have held 
I ought to exercise the discretion given me bv s. 540 of the 
Ordinance and refuse to set aside the seizure. See Dickson 
v. Lam* as to my power to waive an irregularity.

Application dismissed with costs.

Reporter :
E. H. 0. McLorg, Advocate, Moosomin.

"2 T. It. 017. *04 L. J. cil. 400; (1805) 1 Ch. 02; 13 R. 
431 ; 72 L. T. 080 : 43 W. It. 500.



KIRKLAND V. RENDERXECHT. l!lIV.]

KIRKLAND v. RENDERXECHT.

Detinue—Timer—A’cglipctice—Parent and tliild.

A lad borrowed a horse from a person from whom his father had 
forbidden him to borrow horses. On the son reaching home with 
the horse, his father told him to tie it up, with the intention that 
his son should, when through his work, return it. On his father 
attempting to untie the horse for the purpose of his son returning 
it, it broke away and was lost, and the father made no effort to 
find it.

Held, the father was not liable to detinue or trover, or in an action 
for négligence.

[WETMOBE, J„ Man 25th, ISO!).

The facts and points involved sufficiently appear in the 
judgment.

Trial of an action before Wetmore. J., without a jury.

11’. II. Parson*, for the plaintiff.
G. Elliott, for the defendant.

[May 25th, ISO!).}

Wetmore, J.—This is an action of detinue or trover 
( I am not prepared to say which description of action is in
tended in view of the form of the statement of claim) for 
depriving the plaintiff of a horse and refusing to give him 
up on demand. It is immaterial whether the action is tro
ver or detinue, the principles governing the action so far as 
this case is concerned are the same. The facts as I find 
them are as follows:—

The plaintiff lent the defendant's son Walter the horse 
in question to fetch home the defendant’s cows. Walter 
had no authority whatever from the defendant to Itorrow 
the horse, on the contrary, he had tieen expressly forbidden 
by his father to borrow any horses from the plaintiff. The 
defendant had borrowed another horse from one Hilbnrn 
for the hoy to use in going for the cows. Walter is a mere 
lad, I should judge of about twelve years old. When he came 
to lps father’s place with the plaintiff's pony, the defendant,

Statement.
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judgment, who was piigagod doing his evening “ chores ” about his 
Wetmore, J. ]>reinises. told him to tie it to a waggon which was there 

and to take the Kilburn pony and go for the cows. The 
lad did both of these things, and the defendant after the 
lad finished his “ chores ” went to the waggon to untie the 
plaintiff’s horse with the object of returning him to the 
i from whence Walter had taken him. For some rea
son the horse pulled hack just at this time and broke the 
halter and got away and was lost three months. The 
defendant took no steps whatever in looking for the horse, 
in fact he stated he would not do so.

The action was brought before the horse was found and 
brought back to the plaintiff. I make no finding as to 
whether or not the defendant expressly told the plaintiff 
not to lend a horse to his son, or whether Walter told the 
plaintiff that his father sent him to borrow the horse. The 
evidence is contradictory on these points, and I do not 
think it material to determine who is correct in view of the 
fact which I have found that the defendant expressly for
bade Walter to borrow any horses from the plaintiff. That 
I icing so, Walter had no authority to bind his father and 
any representations he may have improperly made would 
not alter that fact, nor was it necessary under the circum
stances of this ease that the defendant should give express 
directions to the plaintiff not to lend his horses to his son. 
There was nothing that I can discover under the evidence 
in their previous dealings to render such notice necessary. 
I also find that the defendant’s reason in directing his son 
to tie the plaintiff’s horse to the waggon and use the Kil
burn horse was that he objected to his using the plaintiff’s 
horse and intended to return him with all convenient speed. 
The question is whether under such findings the defendant 
is liable in detinue or trover. The first question that arises 
is whether the defendant, by giving the direction that he did 
to his son to tie the horse and by approaching him with the 
object of returning him. adopted his son’s act of borrowing, 
or so interfered or became a party to the possession of the 
horse as to render him liable for negligence in respect to it,

84
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I «'cause if lie did not in this way render himself liable he Judgment 
did not in any other way. I may say that if he did so render Wctmore. j 
himself liable for negligence, I am very doubtful whether 
detinue or trover is the proper form of action, or whether 
the action should not be for negligence. It is laid down 
in lloscoe, X. P. Ev. (16th edition), page 989, that when a 
defendant has lost the plaintiff’s goods by negligence detinue 
lies, and Iieeve v. Palmer1 is cited in support of that pro
position. That was an action by a client against his solicitor 
for negligently losing title deeds. Most of the members of 
the Court in giving judgment laid stress upon the fact that 
the defendant was a bailee, and that these deeds were given 
to him for the express purpose of being safely left. How
ever, that question was not raised at the trial in this case, 
and it seems practically to have been conceded that if the 
defendant was liable to tbe plaintiff for negligence this 
action would lie in the form in which it is brought. I there
fore see no reason why I should discuss a possibly somewhat 
difficult question which the advocates have not raised. 
Assuming, for the moment, that the defendant might be 
liable to the plaintiff for negligence, I think the defendant 
was not guilty o’ negligence because the horse broke the 
halter and got loose ; that, so far as I can discover from 
the evidence was a mere accident, but I think he would be 
guilty of negligence, if at all, in not taking any steps what
ever to find the horse after he got away. I am of opinion, 
however, that the defendant was not liable to the plaintiff 
for the negligence which I have mentioned. There was no 
such relationship existing between him and the plaintiff 
which would render him liable for such negligence. He was 
not the plaintiff's bailee. His action in directing his son, a 
mere lad, to tie up the horse, and his act in attempting to 
untie him in order to return him, was done by virtue of his 
parental authority and with the object, not of adopting his 
son’s act or participating in it, but of repudiating it and 
of correcting what he had improperly done. The horse

■5 C. n. N. S. 84: 27 L. J. C. I\ 327 ; 5 C. Il N. S. 91 ; 28 L.
.7. C. P. 108.
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Judgment. 

McGuire, J.
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having under such circumstances accidentally got away, I am 
of opinion that there was no legal duty cast upon the de
fendant to hunt for him.

Judgment for the defendant.
llEPORTEIt :

E. A. ('. McLorg, Advocate, Moosomin.

IX RE PRINCE ALBERT TAX SALES.

/.and Titles Act, ISttJ—Confirmation of tajr sole—Municipal Ordin
ance—Nealeet of purchaser to apply for transfer within time 
limited—lifted of upon authority of treasurer to esc cute transfer 
—Construction of statutes.

Held, that though a ] lurch am-r at a municipal tax sale iliil not. within 
one mouth after the expiration of the time for redemption, make 
a demand upon the treasurer for a transfer, nor pay to him the 
$2.00 for such transfer, and it was not until long after the expir
ation of the said month that such demand and payment were mode 
and such transfer executed, the treasurer had authority to execute 
the transfer to the purchaser.

f Court in banc, June 6th, 7809.

Applications under the Land Titles Act, 1894, for con
firmation of tax sales.

II. A. Robson, Deputy Attorney-General, and R. F. 
Chisholm, for applicants.

[June 8th, 1809.]

The judgment of the Court (Richardson, Rouleau, 
Wetmore, McGuire, and Scott, ,1,1.) was delivered by

Scott, J. :—This is a reference by McGuire, J., under 
the Land Titles Act.

The following facts are stated :
Lands were sold in January, 189.Ï, and in February, 

1896, in each case for the amount of the taxes due to 
the municipality for the years 1891 and 1892 and 1898 
respectively and costs. The purchasers did not within one 
month after the expiration of the time for redemption
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made a demand upon the treasurer for a transfer, nor pay 
to him the $2 for such transfer, as provided liy section 3d 
of part 5, of the Municipal Ordinance of 1894,t and it was 
not until long after the expiration of the said month that 
such demand and payment were made, and that the trea
surer executed the transfers of the said lands to the respec
tive purchasers. A number of applications are made on 
liehalf of the said municipality, it having been the pur
chaser and being the transferee named in such transfers. 
The remainder of the applications are on liehalf of indivi
duals. Certificates of title have issued for some of the 
lands so sold.

The first question reserved is: Had the treasurer any 
authority to execute the transfers he did execute in favor of 
the municipality or in favor of the said individuals under 
the circumstances above set forth?

Section 33 of part 5 of the Municipal Ordinance of 1894, 
under which the sales were made, provides that if the land 
be not redeemed within the period allowed by the Ordin
ance (one year from the date of the sale), then on demand 
of the purchaser, his heirs or assigns or other legal repre
sentatives at any time within one month after the ex
piration of the time limited for redemption and upon pay
ment of the balance of the purchase money as aforesaid, 
and of the further sum of $2, the treasurer shall prepare 
and execute and deliver to him or them a transfer of the 
land so sold; provided that any land sold to the municipality 
under the provisions of the Ordinance shall be transferred 
by the treasurer of the municipality immediately upon the 
expiration of the time allowed -for redemption without 
charge.

Beading this provision alone it might reasonably be 
contended that the legislature intended that in cases where 
land is sold to an individual he would forfeit his right to 
obtain a transfer of the property unless he complied with 
its provisions within the prescribed time.

Judgment. 

Scott, J.

t See now C. O. 1S08. c. 70. ss. 201, et acq.
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judgment. But it is a well-settled principle of construction of 
Hcott, j. stiitut<‘ law that in order to arrive at the meaning and in

tention of a statute its whole scope must be considered.
That principle is stated by Lord Campbell in The 

Liverpool Borough Bunk v. Turner1 as follows: “No uni
versal rule can he laid down for the construction of statutes 
as to whether mandatory enactments shall be considered 
directory only or obligatory with an implied nullification 
for disobedience. It is the duty of Courts of .Justice to try 
hnd get at the intention of the Legislature by carefully at
tending to the whole scope of the statute to be construed.” 
See also Howard v. Bodington,1 2 and Caldow v. Pixell.3

Proceeding upon this _ ' * it will he found that
Other portions of the Ordinance throw some light upon the 
intention of the Legislature in enacting the section referred 
to. Section 13 of part 3 provides that if the land sells for 
a greater sum than the taxes due, together with all charges 
thereon, the purchaser shall only be required to pay at the 
time of the sale the amount of such taxes and charges, and 
that the balance of such purchase money shall be paid within 
one month after the time for redemption of the said land 
shall have expired without the same having been redeemed 
within the time limited, and that if the said balance of 
purchase money shall not lie so paid by the purchaser, his 
heirs or assigns within the time above prescribed, he and 
they shall forfeit all claim to the said land and to any trans
fer or conveyance thereof, as well as the amount paid at 
the time of sale, and such land shall thereupon cease to he 
affected by such sale.

It will he seen that section 23 proscribes that a pur
chaser shall, in order to become entitled to a transfer, do 
certain acts within one month after the time for redemption 
has expired, viz.:—

1. Make a demand for a transfer,
2. Pay the balance of the purchase money, if any, and

1 2 DcG. F. & .T. 502; 30 L. J. Ch. 370: 7 Jur. (N. S.) 150; 3
L. T. 494: 0 XV. It. 202. * P. I). 203. "2 C. P. D. 562: 40 L. J.
C. P. 541 ; 30 L. T. 400 ; 25 X\\ R. 773.
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;i. Pay a further sum of $2, which is doubtless intended Judgment, 
as a fee for preparing the transfer. Seott, j.

d. Pay a further sum of $2, which is doubtless intended Judgment.

Section 13 provides that if the second of these acts is 
not done within the time limited the purchaser shall forfeit 
his claim to the land, but the Ordinance is silent, as to the 
consequences or effect of an omission to perform either of 
the others within that time. To my mind this affords a rea
sonably clear indication of intention that the omission to 
perform the latter within the time limited was not to re
sult in the forfeiture of the purchaser's rights, and that the 
provision with respect to their performance within that 
time should be construed as merely directory.

The Ordinance provides that lands sold to the munici
pality shall be conveyed to it by the treasurer immediately 
after the time for redemption expires. Nothing is required 
to be done by it in order to entitle it to such conveyance 
at that time. It should not be prejudiced by the neglect 
of the Treasurer to perform his plain duty in that respect.

For the reasons stated I am of opinion that the first, 
question he answered in the affirmative.

This being the answer to that question it becomes un
necessary to deal with the others.

Reporter:
Ford Jones, Advocate, Regina.
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SMITH v. MacKAY.

Practice—Contempt of Court—Attachment — Examination for Dis
covery—Production.

Held, (1) That before an attachment can be issued for contempt in 
not producing documents for inspection on an examination for 
discovery, an order for production for inspection has to be made : 
(2) That an order for production of books for inspection must 
state the time, or time after service thereof, within which the 
books are to be produced, and the copy thereof served must be 
endorsed with notice of the consequence of neglect or refusal to 
obey the same.

[Court in hanc, June Sfh, JS99.

tintement. The sheriff seized certain goods under an execution 
in u suit in which the defendant was the judgment creditor 
and one Knox, the judgment debtor. The plaintiff, an 
advocate, claimed these goods under a chattel mortgage 
made by Knox to him to secure payment of Knox’s in
debtedness to him “for professional and other services.” 
An interpleader issue having been directed, an order was 
made for the examination of the plaintiff touching the mat
ters in question, and he was served with notice to produce 
on such examination all hooks, letters, papers, etc., in his 
custody, possession or power containing any entry or mem
orandum relating to the matters in question, and particu
larly “all books of account, ledgers, dockets, day books and 
other documents containing any entries of charges against 
Charles T. (1. Knox or showing any dealings between plain
tiff and Knox.” Upon the examination the plaintiff re
fused to produce his books, claiming privilege as between 
solicitor and client. The examiner declining to order pro
duction of the books, an appeal was taken from his ruling 
to a Judge in Chaml>crs, who ruled that the plaintiff was 
bound to produce all his hooks of account and papers which 
might be necessary to show how and in what manner his 
claim for professional services and moneys advanced was 
made up. From this decision the plaintiff appealed to the 
Court in lane, which Court varied the Judge’s ruling by 
substituting therefor “ that the plaintiff produce to the
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examiner all his books of account containing any entries of 
charges against Charles Gisborne Knox, or against the firm 
of Knox & Hooper, tending to show how and in what 
manner his claim for professional services and moneys ad
vanced is made up, and also all papers and documents re
lating to said charges or tending to show how and in what 
manner such claim is made up, except such as contain any
thing of a strictly confidential character, as between advo
cate and client, and which are by reason thereof privi
leged." An order of the Court in banc to this eltect was 
taken out by the plaintiff's advocate. Upon the examin
ation, which had been adjourned pending the judgment of 
the Court in banc, being resumed, the plaintiff produced a 
cash book and offered to show the examiner certain entries 
therein, but refused to produce any other books on the 
ground that to do so would disclose confidential professional 
communications which had passed between Knox and Knox 
& Hooper and himself, in his professional capacity. The 
defendant obtained a summons returnable before a Judge 
in Chambers for an order for a writ of attachment against 
the plaintiff for contempt of Court in not obeying the order 
of the Court in banc.

[October 28th, 1898.]

Scott, J.—This is an application for a writ of attach
ment against the plaintiff, for contempt of Court, in not 
complying with the terms of an order of the Court in 
banc, made herein on the 15th day of June last, fay produc
ing to the examiner upon his examination taken on the 
25th day of June last, his docket, ledger, and other books 
directed and provided for in said order on the grounds:—

1st. That the plaintiff has wilfully ignored the terms 
of the said order and set the same at defiance.

2nd. That the plaintiff has wilfully and contemptuously 
disobeyed the terms of the said order in not producing his 
said books as directed.

This is an interpleader issue to try the title to certain 
goods seized under execution upon a judgment recovered

Statement.
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by the defendant against one Knox, and which are claimed 
by the plaintiif under a chattel mortgage made by Knox 
to him.

On the 10th March last, on the application of the de
fendant, f ordered that the plaintiff do attend before the 
clerk at such time and place as he might appoint for exam
ination touching the matters in question in this issue.

1'pon his examination under this order plaintiff pro
duced the chattel mortgage under which lie claims the 
goods in question. It purports to be a chattel mortgage 
from Knox to him for securing payment of $3,000 and in
terest, and it contains the following recital :—“ Whereas 
the mortgagor is indebted lo the mortgagee in various sums 
of money for professional and other services amounting in 
all to the sum of $3,000, and the mortgagee has demanded 
security for the said sum, and in consequence of said de
mand the mortgagor has agreed to execute these presents.”

Upon his examination plaintiff made the following 
statement :—

“ The recital for the $3,000 indebtedness as mentioned 
in the mortgage is the true consideration of the mortgage. 
I can’t tell how much of the $3,000 was for professional 
services. The consideration was arrived at by way of an 
estimate. It. was not all entered in the books. I went 
through the papers and made up the amounts. I refuse to 
produce them as 1 claim privilege between solicitor and 
client. The other services were various payments made by 
me for Mr. Knox and Knox & TTooper. I do not know how 
much they are, but T have entries of them in mv books in 
my office. I won’t produce those books on the same grounds 
as above as between solicitor and client. They (the ac
counts with Knox) extended over some three years and 
are distributed through various ledgers, day books and 
diaries. There are a very large number of papers in my 
office in connection with this business.”

Counsel for the defendant during the examination ap
plied for the production of the documents referred to by 
the plaintiff in his examination, but the production thereof
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was refused. The examiner held that plaintiff was not 
compelled to produce them on the ground that they were 
privileged, and protected from production. Defendant ap
pealed to me from the ruling, and upon hearing the parties 
I gave on 12th March, 1898, the following decision:—

“ Upon the argument of the above appeal before me, 
it was admitted that in this issue plaintiff claims under a 
chattel mortgage from one Knox to him, the consideration 
of which is partly made up of sums due by Knox to plain
tiff for professional services rendered by the latter as an 
advocate to the former and to the firm of Knox & Hooper, 
and for moneys advanced by plaintiff to him and them.

“ Under these circumstances I rule that the plaintiff is 
bound to produce all his books of account and papers which 
may be necessary to show how and in what manner his 
claim for professional services and moneys advanced is 
made up.”

Plaintiff appealed to the Court in banc, and upon the 
appeal the Court in banc ou the 5th June, 1898, made the 
following order :—

“ That the E produce to the examiner all his
books of account containing any entries or charges against 
Charles Gisborne Knox, or against the firm of Knox & 
Hooper, tending to show how and in what manner his claim 
for professional services and moneys advanced is made up, 
and also all papers and documents relating to said charges, 
or tending to show how and in what manner such claim is 
made up, except such as contain anything of a strictly con
fidential character, as between advocate and client, and 
which are by reason thereof privileged.”

Mr. Justice Richardson, who delivered the judgment 
of the Court in banc, in his reasons for judgment, says:—

“ As to the other branch of the consideration, i.e., the 
plaintiff’s claim for professional services, he (the plaintiff) 
admits he has books and papers in his office from which 
these can be ascertained. From the simple production of 
these for a like purpose as verifying advances, no privilege

Judgment.

41
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Judgment, can. I conceive, attach, hut in thus holding it must not he 
Scott. J. assumed that the opposing litigant may enter into and 

notice every detail, or the contents of every paper, or of 
every charge entered in the hooks produced to the exam
iner. For instance, the plaintiff, on production of a paper 
may he aide to sav, ‘ the matter within is of a private and 
confidential nature, i.e., advice to a client.’ In such cases 
the plaintiff may, and, it would seem, would he hound, if 
asked, to state the time he was engaged in looking up and 
expressing his advice particularly charged for. In suits 
brought or defended for the client the plaintiff's docket 
would give the style of suit brought or defended, and what 
was done on the client's side, if costs were taxed to him, 
the amount, if not taxed then, applying the tariff between 
advocate and client to the item entered, the total would 
show if the sum charged the client corresponded with the 
entry in the docket.”

After the judgment of the Court in banc on the appeal, 
viz., on the 28th June. 1H98, the plaintiff's examination was 
again proceeded with, the following being the proceedings 
thereat :—

“ Mr. Knott, for the plaintiff.

Mr. McCarthy, for the defendant.

Crispin E. Smith said to Mr. McCarthy :—

Q. Will you produce your books of account contain
ing any entries of charges against Charles Thomas Gis
borne Knox, or against the firm of Knox & Hooper, tend
ing to show how and in what manner your claim for pro
fessional services and moneys advanced is made up? A.— 
1 have a cash book here from which I am prepared to show 
certain items to the examiner. All the other papers you 
refer to I consider are privileged, on the ground that they 
would disclose confidential professional communications 
which have passed between Knox and Knox & Hooper and 
myself.

Q.—Do you understand that I have not asked for any 
papers, hut only your hooks of account, as provided for by
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I lie order of the Court in bane, dated the loth June, 1898? 
A.—Yes.

Q.—Do you refuse to produce your hooks of account 
os asked for? A.—I will produce and show certain items 
from them to the examiner.

y.—Do you object to allowing me. as counsel for the 
defendant, to examine these items? A.—No.

(j. Are those items all contained in the cash hook 
which you now produce? A.—Yes.

y.—Have you any docket, ledger, journal, or other 
hook than the cash hook now produced, which contain any 
entries referring to the matter hereinbefore mentioned in 
my questions? A.—Yes.

y.—Will you produce them ? A.—No, for the reasons 
given in my reply to your first question.

y.—Do you mean to swear that all the entries in these 
other hooks contain certain confidential professional com
munications between yourself and Knox and Knox & 
Hooper? A.—Yes.

(j.—I want to call your attention to the terms of the 
said order of the Court in banc, that you are directed to 
produce all your hooks of account containing any entries 
of the said charges without any exception, and that it is only 
papers and documents which contain anything of a strictly 
confidential character between advocate and client, and which 
are by reason thereof privileged, which are excepted. Do 
von understand this?

Mr. Knott states to the examiner that he has advised 
his client that the cash book, or book of account, now pro
duced, is the only book coming under the denomination of 
a book of account which he is called upon to produce under 
the rule issued by the Supreme Court in banc.

y.—Will you give me an answer to my last question? 
A.—No. I don’t understand this.

y.—Did you carry on any action or suit or defence for 
Knox or Knox & Hooper in connection with which you

207

Judgment. 

Scott, J.
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■ludirini-nt. Imve charges, which are included in your chattel mortgage 
Scott, j. in question? A.—Yen.

Q.—Will you produce those papers in connection with 
those suits, actions, or defences? A.—No.

Q.—Do you mean to swear that the pleadings and pro
ceedings in all those actions are of a strictly confidential 
character, and that they contain nothing but what are of 
a strictly confidential character? A.—No.

Q.—Why then will you not produce them? A.—I have 
not refused to produce the pleadings.”

Upon the hearing of this application, counsel for the 
plaintiff raised the objection, that I had no jurisdiction to 
entertain the application because the contempt complained 
of is contempt of an order of the Court in banc, and there
fore that the application should have been made to that 
Court.

I ruled that tin1 order of the Court in banc merely 
varies the order made by me, and that my order so varied 
stands as my order.

It was further objected that there was no evidence that 
the order of the Court in banc had been served on the 
plaintiff.

1 cannot find in the documents before me on this appli
cation, any direct evidence of such service, but I think I 
must assume that he had the necessary knowledge of its 
terms, because in the proceedings before the examiner his 
counsel stated that he had advised the plaintiff that he 
was called upon only to produce certain books under it, 
and Mr. McCarthy also referred to it in one of the ques
tions put by him. Apart from this, plaintiff had notice of 
the original order made bv me, and the order of the Court 
in banc merely restricted the terms of my order.

It was further objected that the order of the Court 
in banc had not endorsed upon it the notice prescribed by 
section 311 of the Judicature Ordinance.!

t Ont. No. 0 of 1803 ; now Jail. Ont. C. O. 1808, e. 21, r. 330.
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J il ni y view the order is not one within the meaning 
of that section, because it does not state, nor is it re
quisite that it should state, the time within which the act 
required is to lie done. The prescribed form of notice is 
therefore inapplicable to it.

It was also contended that the summons in the ajipli- 
eation did not specify the nature of the contempt, and that 
some specific act must be charged. Upon its face, the 
summons states that the contempt relied upon is the non- 
production by the plaintiff to the examiner of his dockets, 
ledgers, and other books directed and provided for by the 
order of the Court in hum, and one of the grounds of the 
application specified in the summons is that the plaintiff 
has wilfully and contemptuously disobeyed the terms of 
that order in not producing his said books as directed. In 
my opinion the statement is sufficiently specific.

As plaintiff has admitted that he lias in his possession 
"lie or more dockets, ledgers or other hooks other than the 
' ash hook produced by him, which contain certain entries 
of charges against Knox and Knox & Hooper tending to 
show how and in what manner his claim against them is 
made up, and has refused to produce them upon his exam- 
nation, I am of opinion that such refusal is in contempt of 

i lie terms of my order of the 12th March. 1898. as amended 
lu i lie order of the Court in banc.

The order will go for the issue of a writ of attachment 
uainst the plaintiff, hut will provide that the writ shall 

not issue until the expiration of ten days from this date.
The plaintiff appealed. The appeal was argued on 

January 23rd, 1899.

II. IV. II. Knoll, for appellant.

The order in question having been made by the Court 
•a banc, the application for the writ of attachment should 
have been made to that Court, and not to a single Judge.

Judgment. 
| Scott, J.

VOL. IV. T. L. REPTS. 14
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The proceedings were irregular in that :

( 1 ) There was no evidence that the order of the Court 
in banc had been served on the appellant : In re Dunning; 
Sturgeon v. Laurence?

(2) The order did not state the time after service 
thereof within which the act prescribed was to be done : 
llerrg v. Donovan.2 When the order omits to fix a time 
a supplemental order should be made fixing it : Xccdham 
v. Xccdham.* Until a time is fixed the order can not be 
enforced: Gilbert v. Endean.* Where a time was not fixed 
a motion for attachment for disobeying the order was re
fused : Dove v. Swindon?

(8) The order was not endorsed with the notice pre
scribed by section *111 of the Judicature Ordinance, 1893. 
This omission is fatal : Slutrrock v. Lillie? Stockton Football 
Go. v. Gaston;7 Pace v. Pace? In the goods of Bristow." 
The direction of section 311 is “perfectly general in its 
tone ; there is nothing in it limiting it to any particular 
kind of orders. “ Baggally, L.J., in llampden v. Wallis.1"

In proceedings of this nature the Hides of Court must 
be strictly complied with : Stockton Football ('o. v. Gaston;7 
T agi or v. /for;11 In re F vans; Evans v. Noton.12

Appellant has not waived his right to objections on the 
ground of irregularity by appearing by Counsel on the 
hearing of the summons: Mander x. Falcke,13

Appellant took objection on the ground of irregularity 
on the hearing of the summons, and therefore is entitled 
to raise the point on appeal: Ellerton v. Tliirsk;14 Hampden 
v. Wallis;4" Nelson v. Worssam.15

i 63 L. J. Ch. 784: 71 L. T. 57; 8 R. 756. 21 O. A. R. 14. 3 1
Hare. 633; 12 L. J. Ch. 371; 6 Jur. 1081. ' 9 C. D. 259; 39 L. T.
404; 27 W R. 252. -31 Sol. Jo. 784. «52 J. P. 263; 4 Times Rep.
355. t ( 1895) 1 Q. B. 453; 64 L. J. Q. B. 228; 72 L. T. 490; 15 R. 
Is:-. » 61 L. J. P. 114; 67 L. T. 383. » 66 L. T. on. io 26 C. D. 746; 
64 L. J. Ch. 83; 50 L. T. 515; 32 W. R. 808. n 68 L. T. 213; 3 R. 
259; W. N. (93) 14. 12 (1890 1 Ch. 252; 62 L. J. Ch. 413; 68 L. 
T 271; 41 W. It. 280; 2 R. 216; 9 Times Rep. 108. l* (1891) 3 Ch. 
488; 61 L. J. Ch. 3; 65 L. T. 454; 40 W. R. 31. n 1 J. & W. 376. 
i - W. N. (90) 216.
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The order being in general terms and susceptible of 
more than one meaning, the Courts will not grant attach
ment where the disobedience arises from a wrong con
struction : Fuller v. Prentice;11' Campdcn v. Edie

As to the exercise of the jurisdiction to commit : Os
wald on Contempt : In re Clements;'* In re Davies;'" Hunt 
v. Clarke.-".

/’. McCarthy, Q.C., for respondent.
Appellant was guilty of contempt of Court; Merchants 

Hank v. Pierson.2' The application for a writ of attach
ment was properly made to a Judge in Chambers ; section 
■Ml of the Judicature Ordinance ; Salm Kyrbcrg v. Pos- 
nanskir2 Davis v. Galmoyc;2' Southirick v. Dare.2' Section 
• ill of the Judicature Ordinance does not apply to such an 
order as the one in question. Appellant has waived his 
right to object on this ground by having appeared before 
the examiner and submitted to examination. The order 
of the Court in banc varying the order of the Judge in 
Chambers was taken out by the advocate for the appellant ; 
therefore the respondent could not have made the ' sè
ment even if it should have been made.

It uns not necessary to serve either the order of the 
Judge in Chambers as originally made or the order of the 
Court in bane varying the same; Lavcry v. Wolfe;21 IIan
num v. McCrae,2°

If the endorsement were necessary, the purport thereof 
was > affected by the notice given appellant in
the summons for an order for the writ of attachment : 
Thomas v. Palin.27

Even in proceedings of this nature strict compliance 
with the Rules of Court is not absolutely necessary. Sec
tion 540 of the Judicature Ordinance ; Itcndell v. Grundy.2*

•” 1 H. Bl. 49; 2 R. R. 715. «» 1 H. Bl. 21. i*46 L. J. Ch. 375; 36
!.. T. 332. 10 21 Q. B. D. 236; 37 W. R. 57. 2» 58 L. J. Q. B. 490;
61 L. T. 343; 37 W. It. 724. =' 8 O. I’. R. 123. 2? 13 Q. B. D. 218; 
53 L. J. Q. B. 428; 32 W. R. 399. == 40 C. D. 356; 68 L. J. Ch. 338; 
60 L. T. 130; 37 W. R. 399. 2115 O. P. R. 239. 2.-. 10 O. P. R. 488.

18 O. P. R. 185. 27 21 C. D. 360: 47 L. D. 207; 30 W. R. 716.
11 (1895) 1 Q. B. 16; 64 L. J. Q. B. 135; 71 L. T. 564; 43 W. R. 50; 
14 R. 10.

211

Argument.

1

^83907



>12 TERRITORIES LAW REPORTS. [VOL.

Imlgraent. 

Wetmore, J.
[June 8th, 1899.]

Wetmore, J.—The plaintiff having appeared before 
the examiner on the 25th June, refused, according to 
the contention of the defendant, to produce “his books of 
account containing entries of charges against Charles 
Thomas Gisborne Knox, or against the firm of Knox and 
Ilooper, tending to show how and in what manner his claim 
for professional services and moneys advanced is made 
up," as directed by the order of this Court made on the 
15th June last. Thereupon on a Chamber application to 
my brother Scott, that learned Judge made an order for 
an attachment to issue against the plaintiff for a contempt. 
The plaintiff appealed from that order upon a number of 
grounds. It is only necessary for me to deal with one of 
these grounds because 1 am of opinion that upon it the 
plaintiff is entitled to have his appeal sustained.

The plaintiff was under examination for discovery un
der the provisions of section 187§ and the following sec
tions and section 420]; of the Judicature Ordinance 
of 1893. These provisions of the Ordinance relating to 
examination for discovery are not to be found in the Kng- 
lisli Rules ; they were taken from the Ontario Practice 
Provisions are made for procuring the attendance of a 
party for examination, and by section 193 the party to be 
examined “shall, if so required by notice, produce on the 
examination of all books, papers, and documents which he 
would be bound to produce at the trial under a subpœna 
duces tecum." Section 199 specially provides that any 
jmrty refusing or neglecting to attend at the time and place 
appointed for examination, or refusing to be sworn or to 
answer any lawful question shall be deemed guilty of a 
contempt of Court, and punishable by attachment. But 
I cannot find any provisions setting forth the consequences 
of not producing books or papers in compliance with a 
notice given under section 193. It is important to bear in 
mind that this section provides for a notice to produce, not 
an order to produce. Under the ordinary practice of the

X Now R. 445. § Now R. 201.
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Court a notice to produce is a well known document and 
the purport and effect of it are well understood. It is a wetmoie, j. 
notice given to a party in a cause, or his advocate, requiring 
production at the trial of documents in the possession of 
such party, and the effect of it is merely to let in secondary 
evidence of the documents, provided that it is establish
ed that the documents in question are in the possession of 
I he party served with the notice. Non-compliance with 
such notice never subjected a party to process of con
tempt. In view of the fact that no provision is specially 
made subjecting a party to process of contempt for not 
complying with section 193, and that it is made for non- 
compliance with the cases mentioned in section 199, 1 can
not bring my mind to the conclusion that the Legislature 
ever intended that a party should be liable to such process 
for not complying with the notice given under section 193.
I am of opinion that this section is merel.v directory. This 
opinion is strengthened when I consider that I ought not 
to hold a statutory’ enactment as interfering with the lib
erty of the subject, except where the language authorizing 
it is clear, or at least the inference to be derived from 
such language is clear. In the Merchants liant; v. Pierson,-1 
< Isler, J., held that an attachment could not be issued for 
non-compliance with a notice to produce given under sec
tion llil of the Revised Statutes of Ontario (1877) cap. 50, 
hut that in order to obtain an attachment proceedings 
would have to be taken under section 166 of that Act. This 
section 166 is substantially the same as section 205 of the 
Ordinance. Now while I entirely coincide with Osler, J., 
in his holding that an attachment could not he issued for 
non-compliance with the notice to produce, with the great
est respect for the opinion of such an eminent Judge. I 
venture to doubt whether an attachment could be issued 
under section 166 of the Ontario Act, at any rate unless 
under that section an order for production could be made 
and until an order so made had been disobeyed. I cannot 
find any authority for punishing a person by attachment 
for a contempt of Court, because such person has not com
plied with the provisions of a statute unless the statute
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juigmeut. expressly authorizes the party to be so punished. 1 can- 
wetmore, j. not, however, find in the Ontario Act in question, any sec

tion corresponding with section HIT of the Ordinance, and 
the provision as to notice to produce and producing there
under is not found in the Ontario Act in an independent 
section as it is in section 193 of the Ordinance. Section 
197 of the Ordinance is more in accord with order 147 of 
the old Chancery orders in Ontario (see MaeUennan’s dud. 
Act, 2 cd„ 3(iO). In fact it seems to me that all the pro
visions for examination for discovery were rather taken 
from these ( hancery Orders than from the Ontario Uev. 
Stats, of 1H77. Dealing with the provisions of the Ordin
ance ; an omission to comply with the notice to produce 
provided by section 193 would be an omission to comply 
with the requirements of what, for present purposes, we 
may consider a statute. As before intimated a process 
for contempt docs not lie for such non-compliance, inas
much as there is no special provision that such non-com
pliance shall be considered or dealt with as a contempt. 
Section 199 does not. in my opinion, make such non-com
pliance a contempt of Court, or authorize the Court to so 
consider it. Before an can be issued under that
section it must be made to appear that the person being 
proceeded against has committed some contempt of the 
Court or its process ; it is not sufficient to establish that he 
has failed to comply with the provisions of the Ordinance. 
1 am of opinion that before an attachment can be issued for 
not producing documents for inspection at an examination 
for discovery, an order for production for inspection has to 
be made under section 197 of the Ordinance. 1 do not 
wish to be understood as holding that before an order for 
inspection is made under section 197 a notice to produce 
should be first served under section 193, because it seems 
to me that if it appears on the examination that the party 
has in his custody papers relating to the matters in ques
tion an order for inspection may be made notwithstand
ing a notice to produce has not been served. But if a 
notice to produce has been served, before a person can be 
made liable to attachment for not producing the papers,

9938
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he lias l'ut to admit before the examiner that the papers ■nn|sm«nt. 
aiv in Ins custody, and then, if he does not produce them, 
mi order for production for inspection may he made under 
section 197, un<, if he fails to comply with that order he 
will he liable to attachment under section 184 §§ of the 
Ordinance. It may be urged that this last mentioned sec- 
tion is limited to disobedience of orders for inspection or 
discovery made under the preceding sections, commencing 
with section 177. 1 am of a different opinion. The lan
guage of section 184 is wide and comprehensive. It pro
vides that ‘ ‘ if any person fails to comply with any order for 
discovery or inspection of documents he shall be liable to 
attachment for contempt of Court.” It may also be urged 
that section 197 is limited to a party to the action. (In 
this respect it is in accordance with the Ont. Ch. Order 
147 : see McLennan’s Jud. Act,2nd cd„ 300) ; and section 193 
contemplates that a person other than a party is to produce 
the documents. The answer to that is, that in the case 
of a person not a party it is a casus omissus. That would 
not warrant a person’s liberty being interfered with unless 
there is express authority by law or according to the prac
tice to do so. I may just call attention to the fact that 
under the Hides of Practice in Ontario now in force the 
provisions of the Chancery Rule 147 have been practically 
incorporated with the practice with this extension, that it 
is not confined to the party to the action, but it is extended 
to “any one who admits upon his examination,” etc. (See 
Rule 452. Holmstcad & Langton Jud. Act, 2 ed.. 521).
What has been laid down by me as to the necessity of ob
taining an order for inspection under section 197, before 
an attachment can be issued seems to me to be in Heron! 
with the views of Boyd, C., as expressed in Lavery v.
Wolfe.2'’

It is perhaps important to bear in mind that in this

lion 197 of the Ordinance. The facts are that when the 
plaintiff was first called upon before the examiner to pro
duce his books under the notice to produce, he refused to 

$8 Now R. 198.
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Judgment. 
Wetmore, J

| VOL.

ilci no, claiming that they were privileged and the exam
iner being of the opinion that sueh claim was well made re
fused to make any order for production. The defendant up- 
peulcd under section 198. from the ruling of the examiner, 
to Mr. Justice Scott, who held that the examiner was 
wrong, and an appeal from Mr. Justice Scott’s order was 
then taken to this Court, with the result that the order of 
the 15th June last, already referred to, was made. I am not 
satisfied that the order of the Court is in proper form, 
or that there should have been an order made by this 
Court. I notice in looking over the appeal book in the 
appeal in which the order was made that Scott, J., made 
a ruling or direction rather than an order, and 1 am not 
satisfied that this was not the correct course, and that this 
Court ought to have made a ruling or direction rather than 
an order. However, that question has not been raised, 
and 1 will consider the order of the 15th June as properly 
made, lint that being so, it appears quite clear to me that 
this Court could only on that appeal have made sueh an 
order as the examiner ought to have made, and the order 
so made on the 15th June must be treated just as if it 
had been made by the examiner; and 1 am not prepared 
to say yet that this order of the 15th June can be consid
ered as anything more than a direction to the examiner 
to make an order under section 197 to appoint a time and 
place for the production for inspection of the documents 
which the Court by its order directed should be produced. 
However, I do not express a decided opinion on this ques
tion. 1 will treat the order of June 15th as if it had been 
an order made by the examiner. Now in my opinion if 
this order had been as a matter of fact made by the ex
aminer it would for the purpose of obtaining an attach
ment for disobedience to it have been had under section 
3111| of the Ordinance, because it did not state the time, or 
the time after service of the order within which the books 
were to be produced for inspection, and the proceedings 
under sueh order would be insufficient for the purpose.

|| Now R. 330.
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The copy served was not endorsed with the memorandum 
provided tor by that section. Section 197 does not con- 
tcrnplate that the order to produce shall order the instant 
production of the documents, but the section expressly pro- 
v ides that a reasonable time is to be allowed ; and if a rea- 

liable time is to be allowed the provisions of section 311 
"f the Ordinance must be complied with, and the time for 

lion must be specified in the order, and the copy 
order must be endorsed with the memorandum provided for 
in that section. The authorities are quite clear that if the 
copy order is not so endorsed un attachment cannot be 
ordered: see Hampden v. Wallis,'0 Pace v. Pace," and 
Stockton Football Co. v. Gaston.'

Now the order of this Court is in no better position 
than that the examiner; that is, if an attachment could 
not have been issued on an order made by an examiner if 
the provisions of section 311 had not been complied with, 
the fact that the order had been made by this Court will 
not help the matter. It was urged that the plaintiff had 
waived his right to a strict compliance with the Ordinance 
because he attended before the examiner and because he 
took out the order in question. I cannot find in the appeal 
hook any evidence that the plaintiff took out the order, 
and if he did that would not waive a right to have the mem
orandum provided by section 311 endorsed. The intention 
of that section is, that the party is to be distinctly notified 
that he will be liable to process if he does not comply with 
the order. Nor does the fact that he attended before the 
examiner waive the right to have the memorandum endors
ed. If he had not attended before the examiner he would 
have been liable to an attachment under section 199, because 
his examination was not finished. Moreover, in order to 
support applications of this nature whereby it is sought to 
interfere with the liberty of the subject, the practice must 
be strictly complied with : Stockton Football Co. v. Gaston,' 
and Bowen, L.J., in Re Evans v. NotonI am very strong
ly of opinion that Mr. Justice Scott in holding, as he did, 
that the order in question was not one to which section 311

Judgment. 
Wetinore, J.

D3A
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Judgment. 
Wetmore, J.

[VOL.

applied, was misled by the form in whieh the order was 
made. That, however, r he allowed to affect the 
rights of the plaintiff as to his personal liberty. In my 
opinion this appeal should he allowed, and the order of my 
brother Scott for an attaehment and all subsequent pro
ceedings on such attaehment be set aside. Although there 
has not in this ease been such strict compliance with the 
practice as to support the attachment, 1 am of opinion that 
there was a deliberate intention on the part of the plaintiff 
to evade a fair discovery before the examiner, and that the 
ends of justice would therefore he served by not awarding 
costs.

Mctlrnu:, .1. This is an appeal from an order for at
taehment of the appellant Crispin G. Smith made by Mr. 
Justice Scott on the 31st October. 1898.

The order was made upon a summons to the 
to shew cause why an order for a writ of attaehment should 
not issue against said appellant “for contempt of Court in 
not complying with the terms of the order of the Court in 
banc to produce to the examiner upon his examination had 
and taken on the 2.r>th day of June. 1898, his dockets, ledger 
and other books directed and provided for in the said order 
of the ( 'ourt in banc."

The material before the learned Judge when granting 
this summons consisted of the pleadings and proceedings 
in the interpleader issue, the order made by the Court in 
banc, the examination of the plaintiff for discovery taken 
“under said order” (sic) on the 2!>th June. 1898; and the 
grounds set out in the summons were : (1) That plaintiff 
has wilfully ignored the terms of the said order and set the 
same at defiance ; (2) That the plaintiff has wilfully and 
contemptuously disobeyed the terms of the said order in 
not producing the said books as directed.

No affidavits were used and no certificate from the 
examiner, nor any order or ruling of the examiner. The 
plaintiff had been examined upon an order for discovery 
made by Mr. Justice Scott, before the then clerk of the

5

1144
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I 'ourt, Mr. Rogers. Plaintiff had objected to producing his 
luniks of account on grounds which seemed sufficient to the 
examiner who ruled in his favor. Proin this ruling de
fendant appealed to Mr. Justice Scott, who made an order 
directing plaintiff to produce all his books of account and 
papers which may be necessary to show how his claim for 
professional services and moneys was made up. On appeal 
to the Court in banc this order was varied, and the follow
ing order was substituted: “That the plaintiff produce to 
the examiner all his books of account containing any en
tries of charges against Charles T. G. Knox, or Knox and 
Hooper, tending to show how and in what manner his claim 
for professional services and moneys advanced is made up, 
and also all papers and documents relating to said charges, 
or tending to show how and in what manner such claim is 
made up, except such as contain anything of a strictly con
fidential character as between advocate and client,and which 
arc by reason thereof privileged.’’ It was for disobedience 
of this order (not of the original order for discovery dated 
10th March on which he was undergoing examination) that 
lie was charged with contempt.

This order of the I 'ourt in banc was taken out by plain
tiff's advocate, but 1 find no evidence of it ever being served 
or shewn to the plaintiff, and it is objected that not only 
should it have been served, but the copy so served should 
have had endorsed thereon the memorandum required by 
section 311 of the Judicature Ordinance warning him of the 
consequences of neglect to obey. It is further objected 
that such order should have stated the time, or the time 
after service of it within which the acts thereby ordered 
were to be done. The respondent contends that service of 
the order was not necessary, because it was not in their 
possession but in the possession of the plaintiff’s own ad
vocate. Now, even assuming that the advocate communi
cated to his client the contents of this order, this at most 
would dispense with service of it upon him, but if this order 
comes within section 311, which, however, defendant dis
putes, not only was service, or at least its equivalent, neces
sary, but service of a copy with the memorandum referred

Judgment. 

McGuire, J.
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McGuire, J.
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to endorsed and the order should have stated the time for 
performance. Was this an order within the meaning of 
section 311 ? This section says : “ Every judgment or order 
made in any cause or matter requiring any person to do an 
act thereby ordered shall,” etc. This seems to be very 
general. The order here is made in a cause or matter—it 
requires an act, i.c., produce books and papers
—and it is an “net thereby ordered.” Defendant says that 
this applied not to all kinds of acts, and that the act of 
producing books is not one of those intended to be included, 
but the difficulty for the defendant is, the Ordinance says 
“an act thereby ordered,” meaning any such act, while the 
defendant would ask us to read it “some kinds of acts.” 
It seems to me that this would he legislating. Defendant 
contends that it would not be possible to fix a time by the 
order for its observance ; 1 sec no difficulty—a time after 
service on the plaintiff would have been a compliance with 
section 311, or “such time and place as the examiner shall 
by writing appoint.”

I find that the same view as to the generality of the 
English Order XU. 5 (identical with our section 311), 
was taken in Hampden v. WallBaggally, ,1.. there said, 
“The order is general in its terms and rule 5 is in general 
terms and applied to every judgment or order. There is 
nothing limiting its operation to any class or judgment or 
order.” That was also a ease of an order for discovery and 
Baggally, J., while pointing out that service on a party’s 
solicitor is sufficient in the ease of an order for discovery, 
still “if it is desirable that the party should have notice 
of the consequence of disobedience, when he is personally 
served, by means of the memorandum set out in rule 5, 
Order XU., it is, in my opinion, equally desirable that he 
should have such notice when service is effected through 
his solicitor.”

The order here not being the order for discovery, but 
an ancillary one, may not be one that could be sufficiently 
served on the advocate, but assuming that it is. this would 
not relieve from the necessity of the copy served having the

802215
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warning endorsement, nor from the want of a time being
i\id for obeying the order. Upon this ground alone I think Mcouiw,».
ilie order for the issue of a writ of attaehment should have
been refused.

There is another ground on whieh I think the order 
should have been refused. The order of the Court in banc 
is in reality very little, if anything, more than a statement 
in different words adopting the language in this particular 
mse of section 197 of the Judicature Ordinance, and does 
not seem any more explicit. The words in section 197 “re
lating to the matters in question’’ seem to me equivalent 
in the more extended description in the order of the hooks 
and papers to be produced, and the same limitation is in 
lioth us to documents privileged or protected from produc
tion. The order does not name any hook or paper which he 
must produce. Mis books of account and papers are not 
ordered to be produced, but only such of them (if any) us 
contain certain entries, and only such of these (if any) us 
are not privileged as between solicitor and client. To 
establish an act of disobedience to the order it must he 
shewn. (1) that the plaintiff had some of the things requir
ed to be produced, so that he could produce them; (2) that 
lie wilfully refused to produce them.

What evidence was there as to what books within the 
meaning of the order he had? Nothing beyond what ap
pears in his examination on the 25th of June, that is. his 
own admissions, lie admits having a cash book, which he 
was willing to produce, and no contempt is alleged as to this 
book. He adds “that all the other papers you refer to are 
privileged as professional communications.” If his state
ment was true, then they were not required by the order to 
be produced, lie is then asked if he understands that it is 

books,” not “papers,” he is asked for as provided by or
der of 15th June, and he answers “yes,” i.e., he under
stands the question. He is then askcil “do you refuse to 
produce your hooks of account as asked for?" which to he a 
proper question must be taken to mean books coming within 
the description in the order. His answer is “I will produce
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.iuiiB"i«"i. nod show certain items of them to the examiner," and to
McOüir»,j the next question his answer consents to allowing defen

dant’s counsel to examine those items. His next answer 
shows that all the items he refers to are in the cash book. 
The next question asks “Have you any docket, ledger, 
journal or other book (than the cash book) which contain 
and entries referring to the matter hereinbefore mentioned 
in my questions?” lie answers "no.” This is an admis
sion that he has books containing entries referring to the 
matter mentioned in previous questions. Is this an admis
sion of having books of account containing any entries of 
charges against Knox, or Knox & Hooper? He docs not 
say “entries of charges”; the question does not say “en
tries of charges"; and I am not satisfied that the words of 
the question “entries referring to the matter hereinbefore 
mentioned in my questions” are not possibly very much 
wider than the words of the order, and, if so. "yes” to Mr. 
.McCarthy’s question would not be equivalent to “yes” to 
a question worded as in the order. If so, there is still no 
evidence as to his having books as described in the order. 
Hut suppose there was an admission as to books within the 
first part of the order, the next question and answer show 
that they are excluded as being within the exception in the 
latter part of the order as being privileged, lie swears 
that all the entries in these other books contain confidential 
professional communications between himself and Knox or 
Knox & Hooper. If this be true, then there is still no ad
mission of having books other than the cash books required 
to be produced. The next question merely attempts to 
explain the order of the Court and asks if he understands 
what has been said. .Mr. Knox here intervenes—the ques
tion being pressed, plaintiff answers “no, I don’t under
stand this." The next question is “did you carry on an ac
tion or suit of defence for Knox or Knox & Hooper in con
nection with which you have charges which are included in 
your chattel mortgage in question?” His answer “ yes ” 
means he did carry on such action, suit or defence in con
nection with which he had charges included in bis mortgage. 
There is no admission here of having any books or papers
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ni' at least any other than his cash book. The next ques
tion is “ will you produce these papers in connection with 
those suits, actions or defences?” Plaintiff had not re
ferred to any “papers,” so this question would seem to 
mean “will you produce all papers in connection with those 
suits, etc.?” This was a much wider demand than the 
order justified, for it limited production to “ papers and 
documents relating to charges or tending to shew how or in 
ulint manner" his claim was made up—this question, in 
eff ect, asks for the papers in the proceedings. At any rate,
1 hero .is still no admission of having any papers or docu
ments coming within the language of the order. The next 
question is in short “ do you swear that the pleadings and 
proceedings in all those actions arc of a strictly confiden
tial nature?” This question shows how general Mr. Mc- 
l arthy himself regarded his previous question to be. Plain
tiff' answers he does not refuse to produce the pleadings— 
and this ends the examination for that day and so far as it 
r ime in evidence before the Judge. I fail to find in all 
I his any admission of having any books or papers coming 
within the meaning of the order which plaintiff refused to 
produce. On the contrary, it seems to me that he swore 
that lie had nothing which he was ordered to produce ex
cept his cash book, and the pleadings and these he did not 
refuse to produce. Before the plaintiff can be deprived of 
his liberty it should certainly appear quite distinctly, not 
only that there was in fact a refusal to produce books or 
papers required to be produced, and which it was in his 
power to produce, but also it should be clear that lie know
ingly and wilfully refused to obey. Now, it seems to me 
further that the examination should have been carried to 
mi extent to satisfy the examiner that the plaintiff had 
some particular books or papers which he ought under the 
order to produce, and the examiner should have then been 
asked to order him to produce them for his inspection, 
giving a reasonable time for that purpose ; if they were then 
in the room I presume he could have ordered immediate 
production (section 11)7). It is no answer to the objection 
that his answers did not admit possession or control of

Judgment 

McGuire, J.
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_I, • books or papers required by the order to be produced, that
Mcauire. j. },js replies might not be true, llis answers, true or not, 

were the only evidence before the Judge as to his having 
books or papers which he was required to produce.

Again, had the examiner ruled, then either party could 
have appealed against the ruling as certified under his hand 
by the examiner (section 198).

Other objections to the order for writ of attachment 
were offered, but I think enough has been shown to make 
it unnecessary to examine these other grounds.

1 think the appeal should be allowed and the order 
of 31st October, 1898, and the writ of attachment issued 
in pursuance thereof should be set aside. I agree there 
should be no costs.

Richardson and Rovleav, JJ., both concurred in the 
judgment of McGvire, J.

Appeal nllnmil—iki cash.
Reporter :

Ford Jones, Advocate, Regina.

HOSTHTTKR v. THOMAS.
Criminal Code s. 8811—Xntiee at amical Irani an miliary conviction 

—Sufficiency Unreal
Held, that a notice of appeal neither addressed to nor served upon 

the prosecutor, but addressed and served upon one only of two 
convicting Justices of the Peace, is insufficient though it appear 
that when the notice was so served the Justice upon whom it 
was served was verbally informed that it was for the prosecu
tor: heohan v. Cook* followed.

The question whether a notice of appeal to the Supreme Court of 
the North-West Territories Instead of a Judge thereof was valid, 
was raised but not decided.

[Court in banc, June 8th, 1899.

This was a reference by Wktmork, J., for the opinion 
of the Court.

1 1 Terr. L. R. 125; N.-W. T. Reps., vol. 1, No. 1, 54.
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Hostetter was convicted on December 27th, 1897, by J. 
.1. Sadler and it. II. Henderson, two justices of the peace, 
of having sold one bay mare contrary to the provisions of 
the Ordinance re Stray Animals. The notice of appeal was 
ns follows :—“To ,T. J. Sadler, justice of the peace of 
Cainshoro, in the X. W. T. of the Dominion of Canada.”

“ Take notice that I, Joseph it. Hostetter, of Gains- 
lioro, intend to enter and prosecute an appeal in the Supreme 
Court of the North-West Territories, at the sittings of the 
said Court to lie holden at Carnduff in the North-West Ter
ritories, against a certain conviction hearing date on or 
about the twenty-seventh day of December, A.D. 1897, and 
made by you, a justice of the peace in and for the said 
North-West Territories, whereby I, the said Joseph IS. 
Hostetter, was convicted of having to pay $10 and $9.40 
costs for having sold one bay mare contrary to the provisions 
of Ordinance No. 19 of 1894 of the North-West Territories.

“ Dated this third day of January, 1898'.
“Joseph li. Hostetter.”

This notice was served upon .1. J. Sadler, and upon no 
other person; but it was alleged in the affidavit of service 
that the party effecting such service ‘ " Mr. Sadler at
the time of such service that the notice was for the pro
secutor.

The questions reserved for the consideration of the 
Court are set out in the judgment.

No one appeared for either party.

[June 8th, 1890.]
The judgment of the Court ( Richardson, Rouleatt, 

\\ etmoiie, McGuire and Scott, ,1,1.) was delivered by
Richardson, J.—This is a reference by Mr. Justice 

\\ etmoiie, to this Court to have determined whether or not 
a notice of appeal from a summary conviction is sufficient 
io give him jurisdiction to deal with the appeal.

A copy of the conviction, as also the notice of appeal, 
is submitted and the following questions put for this Court 
to answer :—

225

Statement.

VOL. IV T. L. REPTS. 15
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Judgment. 

Richardson, .

[vor..

1. Was the notice properly addressed, and was the ser- 
i. vice of it on Mr. Sadler sufficient to give jurisdiction in 

view of the fact that at the time of the service he was 
informed that the notice was for the prosecutor?

Ï. Was the notice valid in view of the fact that it al
leged the conviction to have been made by Sadler alone, 
whereas in point of fact it was made liv two justices, Sadler 
and Henderson?

3. Is the notice of the appeal valid inasmuch as it states 
that the appeal will bo entered and prosecuted in the Su
preme Court of the North-West Territories, instead of stat
ing it would he a judge of the Supreme Court of the North- 
West Territories.

As to the first question submitted—
The. notice was neither addressed to, nor served upon, 

the prosecutor, hut was addressed to and served upon Mr. 
Sadler, one of the justices whose names are signed to the 
conviction, and by affidavit it appears that when the notice 
was so served, Sadler was verbally informed that it was 
for Thomas, the prosecutor. In Keohan v. Cook,' decided 
in this Court, it was held that where the notice was not ad
dressed to the respondent it was insufficient, and the facts 
in that case differ from the present only in respect of the 
justice here having been informed that the notice was for 
the prosecutor. In the report of Keohan v. Cook' no rea
sons are given for the decision there arrived at.

Section 880 (h) of the Criminal Code requires that 
notice in the form XXN is to be given “to the respondent 
or to the justice, who tried the case, for him,” and the form 
XXX shews that it is to be addressed to “C. D..” one “of 
the parties to whom the notice of appeal is required to be 
given.” C. I), cannot mean the justice, as in the body of 
the notice lie is referred to as “.I. S„ Esquire,” and the 
word “you” being in brackets would seem to imply that it 
is not always necessary that, the justice’s name should have 
already appeared in the notice. It follows then that the 
form requires, as one might fairly have expected, that the 
notice be addressed to the respondent, anil on principle it
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might he added that compliance with this seems all the more judgment, 
important when the notice is served not on the respondent ri, h»rd«<m, j. 
iiiit on the justice. The fact that the justice when served 
uns told it was for the respondent does not, we think, cure 
the defect. The notice then being insufficient, it becomes 
unnecessary to answer the other questions submitted.

l!i:ronTEn :
Ford Jones, Advocate, Regina.

/A" HE THE LAND TITLES ACT, 1804, AND THE 
CANADIAN PACIFIC RAILWAY COMPANY.

Land Registration—Land Titles Act, 189-b—Earlier land registration 
laics—Title by estoppel—Duty of Registrar.

The Registration of Titles Ordinance,! the Territories Ileal Prop
erty Act.t and the Land Titles Aet, 1894,§ discussed.

Title by estoppel also discussed.
The Registrar in issuing certificates of ownership is bound to take 

notice of instruments registered or filed, previously to the issue of 
the patent, under the provisions of the Registration of Titles 
Ordinance, or the Territories Real Property Act.

It was the intention of the Territories Real Property Aet and the 
Land Titles Aet. 1894. to recognize and continue, as creating 
vested interests, the proper effect of all instruments registered or 
filed under previous legislation in that behalf.

Where an agreement for the sale of land by the Canadian Pacific 
Railway Company was registered under the Registration of Titles 
Ordinance, and subsequent instruments, purporting to be executed 
by the purchaser under the agreement, and persons claiming under 
him, were also registered or filed under that Ordinance or the 
Territories Real Property Act : the Registrar, on an application 
by the company for a certificate of ownership upon a patent 
subsequently issued to the company, was directed to issue the 
certificate of ownership to the company endorsed with memor
anda of the agreement and other instruments.

Where, on a similar application, a transfer was filed under the 
Territories Real Property Act. purporting to be executed by the 
purchaser under an agreement (recited, but not registered or filed) 
for sale by the Canadian Pacific Railway Company and. after 
the Registrar’s reference, a quit claim deed from the transferee

t No. 2 of 1884 : the earlier Ordinances were No. 9 of 1879 : 
No. 3 of 1881 : No. 10 of 1883.

Î 49 Vic. (1880) c. 20 D. which came into effect 1st January, 
1887.

§57-58 Viet. (1884). c. 28. IX. which came into effect 1st Jan
uary, 1895.
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to the company was produced, the Registrar was directed to ssuc 
a clear certificate of ownership to the company.

Where, on a similar application, it appeared than an agreement pur
porting to be executed by the purchaser under an agreement 
(recited but not registered or filed) for sale by the company, Was 
registered, and also other instruments purporting to be executed 
by persons claiming under the purchaser, the Judge, to whom the 
reference was mode, was advised to cause notice to be given, to 
all persons appearing to be interested, of the time and place when 
the questions submitted by the Registrar would be investigated. 
If such parties failed to appear, or having appeared failed to 
establish the existence of the agreement, the Registrar should In- 
directed to issue a clear certificate of ownership to the company. 
If the existence of the agreement was properly proved the proof 
should be filed with the Registrar, and he should be directed to 
issue a certificate of ownership to the company, endorsed with 
memoranda showing the interests apparently created by the agree
ment and other instruments.

[Court in banc, June 8th, J899.

statement. References It)- the Registrar of the South Alberta Land 
Registration District to a Judge under the Land Titles Act. 
1894, section 11], and bv the Judge to the Court in banc 
under section 140.

Letters patent for 7-24-2 west 5tli meridian issued to 
the V. 1*. R. Co. on July 27th, 1897, and were forwarded 
under section ,‘19 of The Land Titles Act, 1891, to the 
Registrar of the proper land registration district. The fol
lowing instruments which appeared on their faces to affect 
the said lands had been registered and filed, viz.

(1) Agreement dated 7th September, 1885. and regis
tered 2nd December, 1885, whereby the C. I’. R. Co. 
agreed to sell the said lands to T. Behan and W. T. Mitchell.

(2) Quit claim deed dated 6th April, 1886, and regis
tered 7th April, 1886, from \V. T. Mitchell to J. Mitchell 
of his undivided half interest in the said lands under the 
above agreement for sale.

(.4) Three transfers and a mortgage, which, if they had 
been bona fith' and affected the land, vested whatever rights 
T. Behan and W. T. Mitchell and those claiming under 
them had under the above agreement for sale in 0. M. 
Rutherford, subject to a mortgage to the Y. G. & S. C. 
These three transfers and mortgage were filed after The Ter
ritories Real Property Act came into force, and before The 
Land Titles Act, 1894, was passed.
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The Registrar referred to Scott, ,T. under section 111 statement, 
uf The Land Titles Act, 1891, the question whether the 
above instruments affected the title of the patentees to the 
-aid lands and should appear on their certificate of title 
1 hereto, or whether such certificate of title should issue free 
from any charge of such instruments.

Scott, J., referred the question to the Court in banc.

Letters patent for X. 1 6 of 35-24-1 west 5th meridian 
issued to the C. I*. It. Co. on May 20th, 1898. and were duly 
forwarded as above. The only instrument in the Land 
Titles Office affecting this land was a transfer dated 27th 
November, 1889, and filed 29th November, 1889, whereby 
T. L. Peers, who in such transfer was stated to lie entitled 
to be registered as owner of such land upon performance 
of the conditions contained in an agreement for sale made 
between the C. P. li. Co. and himself on 21st March, 1889. 
transferred his estate and interest therein to A. Traun- 
weiser. After the reference was made to the Judge the 
C. P. It. Co. produced a quit claim deed from A. Traun- 
weiser to themselves of all his estate and interest to the 
land.

The Registrar referred the same question as above to 
Scott, J., who referred the same to the Court in banc.

Letters patent for XV. l/b of 3-22-27 W. 4th meridian 
issued to the C. P. li. Co. on December 30th, 1897, and were 
duly forwarded as above. The following instruments af
fecting this land had been registered and filed, viz. :—

(1) Mortgage dated and registered 9th September,
188G, from J. T. Cable to E. R. Cozens.

(2) Assignment dated 3rd April, 1886, and registered 
24th November, 1886, whereby E. II. Cozens assigned to 
J. T. Cable all her estate and interest in the said lands and 
all her estate and interest in two certain agreements for 
sale of the said lands marked Nos. 2552 and 2553, both dated 
31st March, 1885, and made between the C. P. R. Co. and 
the said E. 11. Cozens.
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statement. (3) Quit claim deed dated 19th November, 1886, and 
registered 24th November, 1886, from J. T. Cable to 11. 
Wright.

(4) Mortgage dated 6th November, 1888, and regis
tered 8th November, 1888, from B. Wright to J. P. Lafferty 
and F. B. Smith.

(5) Mortgage dated 21th March, 1890, and registered 
19th January, 1891, from B. Wright to L. & M.

The registrar referred the same question as above to 
Scott, ,1., who referred the same to the Court in banc.

|June 8th, 1899.]
Wetmobe, J. — This is a reference by Mr. Justice 

Scott under section 140 of the Land Titles Act, 1894. I 
do not feel myself called upon, nor indeed is it open to me, 
to discuss any document of title or other instrument except 
those which are mentioned by the learned Judge in his 
reference. Three letters patent were issued by the Crown 
to the Canadian Pacific Kailway Company for three separate 
parcels of land and forwarded to the Registrar of the South 
Alberta Land Registration District under section 39 of the 
Act before mentioned. Certain instruments which appear 
on their faces to affect the lands mentioned in the letters 
patent have liccn registered and tiled, and the question sub
mitted is whether these instruments should appear on the 
certificates of title to be issued to the railway company as 
affecting its title to such lands or not?

I will deal with each separate parcel of land by itself, 
and first with section 7, township 24, range 2, west of the 
5th meridian. The letters patent for this land arc dated the 
27th July, 1897. The first instrument registered affecting 
this parcel of land is an agreement dated 7th September, 
188,I, and registered 2nd of December of that year whereby 
the Canadian Pacific Railway Company (which I will here
after mention as “ the company ”) agreed to sell such land to 
Thomas Behan and William Thomas Mitchell, subject to 
certain conditions, for the sum of $2,560, payable as fol
lows:—$554.66 at the date of the agreement, and the re-
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mainiler in five ei|iial annual instalments. The next instru- Judgment, 

ment registered affecting this land is a quit claim deed from Wetmore. J 

William Thomas Mitchell to James Mitchell of his undivided 
half interest in such land under and by virtue of the agree
ment of sale above specified ; this instrument was dated 6th 
April, 1686, and was registered 7th April, in the same year. 
Subsequently to the last mentioned date three transfers 
and a mortgage were tiled with the Registrar of land titles, 
the effect of which would he, if they are bona fide and affect 
the land, to vest whatever rights Thomas Behan and Wil
liam Thomas Mitchell ami those claiming under them ac
quired under the agreement of the 7th September, 1885, 
in one George McI.oan Rutherford, subject to a mortgage 
to the Yorkshire Guarantee and Securities Corporation,
Limited, for securing the payment of $6im and interest. It 
is only necessary at present to state, as regards the dates of 
filing these three transfers and mortgage last mentioned, 
that they were tiled after the Territories Real Property Act 
came into force and before the Land Titles Act, 1891, was 
enacted. 1 will first consider what the rights of the several 
parties as affected by the instruments would be, provided 
they were binding on them, and apart from anv Territorial 
Ordinances or Acts of the Parliament of Canada affecting 
such instruments. In the first place, the company could 
not set up the fact that it had not the title to the land at 
the time the agreement of 7th Sepemlier, 1885, was made; 
the after acquired title would inure by estopi>el to the liene- 
tit of the purchaser under the agreement (Bigelow on 
Kstoppel, 5th ed., 381), or, if it may be deemed a better 
mode of putting it, I will say in the language of the text 
in Bigelow, the company's “ new title lies lifeless in its hands 
against the purchaser.” The interest of the purchaser 
under such agreement would be assignable (1 Dart on Yen.
& Pur., 6th ed., 285). The purchaser or his alienees by act 
inter vivo« in ease of assignment could enforce specific per
formance of the agreement (2 Dart on Yen. & Pur., 1114) 
not only against the vendor, but against all persons claim
ing under him by a title acquired subsequently to the con
tract, who had notice of the contract at the time of paying
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their money ami taking the subsequent conveyance (2 Dart 
Veil. & l’ur., 1115). 1 have merely cited text books lor
these propositions because I have not a very complete 
library in my possession, and also because the propositions 
are such clear law that, it is hardly necessary to cite author
ity to support them. It is clear therefore that apart from 
any Territorial Ordinance or Act of the Parliament of Can
ada. the agreement in question would be a charge or en
cumbrance on the land as between the company (the ven
dors) and Messrs. Behan & Mitchell (the purchasers) and 
those claiming under them. I come now to consider how 
this is affected by the Ordinances and Acts of Parliament. 
As before stated, the agreement in question was registered 
oil 2nd December, 1885. The Act affecting the question 
in force at the time of such registration was 47 Vic. (1884) 
c. 23, s. 1, which substituted new sections for sections 63, 
tit and 05 of the North-West Territories Act, 1880. (43 Vic. 
c. 25). The substituted section 63 provided among other 
things for the constitution of registry districts for the pur
poses of registration of deeds and other instruments relating 
to land situate in the Territories, and the appointment of 
registrars; and sub-section 5 of such section provided that 
" the duties of registrars, the designation of deed and instru
ments that mag be registered, the mode of registry, the requi
sites for and the effect of registration shall lie governed by 
laws made or to be made under the North-West Territories 
Act, 1880.” The Act to which I am referring was passed on 
the tilth April, 1881. On the titli August, 1884, the Lieu
tenant-Governor of the Territories in Council under the 
provisions of the sub-section of the Act which I have set out 
and under section II of the North-West Territories Act, 1880, 
and the powers conferred by the Order in Council of the 
26th June. 1883, passed an Ordinance No. 2 of 1884, by 
which, among other provisions, were designated tile deeds 
and instruments which might be registered, and the effect 
of registration; and these provisions were in force at the 
time of the registration of the agreement in question and 
continued in force until the 1st January, 1887, when the 
Territories Beal Property Act (49 Vic. (1886) c. 20) came
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into operation. Section 3 of the Ordinance above men- Judgment, 

tinned (No. 2 of 1884) designated the instruments which Wetmorc,j 
might be registered thereunder and amongst them was 
'jH'citied every agreement for sale or purchase of land. 1 fail 
to discover, down to the time that the Territories Iieal Pro
perty Act came into force, any provision of the law which 
required the registrar to inquire as to the right, title or 
interest of the person presenting an instrument for regis
tration. On the contrary, section 3 of the Ordinance was 
as wide and broad as it could possibly be. In the absence 
of aiiy such duty to inquire being cast upon the registrar,
1 am of the opinion that it was his duty to receive and 
register every instrument of the character specified in sec
tion 3 of the Ordinance which purported to affect lands 
within his registration district, provided that such instru
ment was executed and proved as required by the Ordinance.
1 f the person who executed the instrument had no right, 
title or interest, the registration would not give him any, 
if he had, then whatever right or interest lie had would be 
given effect to. But whether there was any right, title or 
interest, to which an effect should be given was not for the 
registrar to decide; it was a question, if necessary, for the 
Courts to decide upon, the proper procedure being taken.
It was urged on behalf of the company that the agreement 
in question, and in fact, all the transfers and instruments 
dependent upon it, were improperly registered or filed, as 
the case may be, because the patent for the land had not 
issued. At present I will merely deal with the registration 
of the agreement of sale and purchase. I can find no pro
vision of law which would at the time of the registration of 
that instrument make it an improper registration. The 
only provision I can find that would lend any color to such 
a contention is section 36 of the Dominion Lands Act, 1883 
(46 Vic. c. 17). Now, I will have occasion to refer to this 
section further on in this judgment. At present I will as
sume that this section avoided for all purposes the agree
ment in question. That being so, I am of opinion that the 
registration of the instrument was proper. How' was the 
registrar to know whether or not a patent had issued for
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judcuirnt. the land mentioned in the agreement ? Patents were not 
Wfiim.ru, j. then forwarded to the registrar ; they were not so forwarded 

until after the Territories lteal Property Act came into 
force ; when they were forwarded by virtue of section 44 of 
that Act. Up to the time that that Act came into force 
it was not necessary for a person wishing to register an 
instrument to produce to the registrar the evidence of his 
title, nor was it incumbent on the registrar to inquire into 
the title. If this agreement was void under section 36 of 
the Dominion hands Act, 1683. the registration could not 
give it any vitality, and the Courts if the question arose 
would hold it void. This registration being good then 
merely as a registration, what was the effect of it? On 
looking at section 32 of the Ordinance, 1 find that one effect 
of such registration was to constitute notice of such instru
ment to all persons claiming any interest in the lands 
therein mentioned subsequent to such registry. The ques
tion now arises, was this agreement void under section 36 
of the Dominion Lands Act, 1883? I am of opinion that it 
was not. on the simple ground that that section only makes 
void assignments or transfers of and agreements to assign 
or transfer homestead or pre-emption rights or any part 
thereof, and the company was not a homesteader, nor had it 
a pre-emption entry as defined by section 8 of the last men
tioned Act. Of course, I assume that the agreement in 
question was registered in one of the registration offices 
constituted under 47 Vic. c. 23, s. 1. The reference by the 
learned Judge does not state that fact in express terms, 
but I assume that it is taken for granted.

'Therefore, at the moment preceding the coming into 
force of the Territories Heal Property Act, this agreement 
of sale and purchase affected the land in question, and 
the purchasers or those claiming under them had there
under a vested established right in such land. Now, 
it was not intended by the Territories Heal Pro
perty Act to interfere with vested rights, at any rate 
beyond what was expressly or by clear implication pro
vided in such Act (if there is any such provision). That
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Act was simply passed in substitution for the previously ex
isting registration laws, and the records of the previously 
existing registration offices would pass to and be lodged in 
the land titles office of the registration district in which 
the land affected was situated. In fact, the registrars of 
deeds under the previously existing laws were practically 
continued as registrars under the new law by virtue of sec
tion 23 of the new Act. I can discover nothing in that 
Act which cut down in any wav the rights of the purchasers 
under the agreement or of those claiming under them. In 
fact 1 find quite the contrary. I find by the repealing clause 
of the original Act (49 Vic. c. 2<i) s. 140, that the repeal 
does not apply to matters done or pending under the old 
laws; and such rights were further preserved by clause 36 
of section 7 of the Interpretation Act, 31 Vic. (1867) c. 1, 
and s.-s. 52 of s. 7 of the present Interpretation Act ( Rev. 
Stat. Can. c. 1), which in effect provides that the repeal 
of an Act shall not affect any right “ existing, accruing, 
accrued or established.” Section 44 of the Territories Ileal 
Property Act provided that when land was granted in the 
Territories by the Crown, the letters patent should be for
warded to the registrar, who should issue to the patentee 

a certificate of title, as provided by section 54—with any 
necessary qualification.” Section 54 provided that the re
gistrar shall indorse upon the certificate of title and the 
duplicate “a memorial of every mortgage, encumbrance, 
lease, rent, charge, term of years or other dealing affecting 
the land.” Section 44 of this Act was repealed and a new 
section substituted by s. 9 of 51 Vic. (1888) c. 20, but that 
did not alter the effect of the law in this particular, it 
still provided that the letters patent should be forwarded 
to the Registrar and that he should issue a certificate of 
title to the patentee with any necessary qualifications. There
fore, as between the company and the purchasers under the 
agreement and those claiming under them, such agreement 
was a dealing affecting the land properly registered, and of 
which the registrar was bound to take notice, and if he had 
issued a certificate of title to the company under the Terri-
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Wetmore, J.
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Judgment, torial Real Property Act lie would have been bound to
Wftmuiv j indorse hereon a memorial of that instrument.

The next Act to consider is the Land Titles Act, 1894. 
That Act was passed in substitution for the Territories 
Real Property Act, and what I have laid down with respect 
to the last mentioned Act as to its etfecting vested rights 
is equally applicable to the Land Titles Act. The rights 
under the agreement of purchase and sale are not affected 
by section 33 or by that section as amended by 61 Vic. 
( 1898) c. 39, s. 4, because those provisions are not intended 
to have a retroactive operation. Then under section 39 
when the letters patent are forwarded to the registrar the 
certificate of title is to be issued to the patentee (as provided 
under the Territories Real Property Act) with any necessary 
qualification. Neither does section 73 of the Aet affect the 
rights under the agreement for the same reason ; the section 
is not retroactive. Sections 33 atnd 73 Imay, however, 
lie of importance as indicating an intention on the part of 
Parliament that under certain circumstances lands may be 
encumbered by documents filed in the Land Titles Office 
prior to the issue of letters patent, and that the persons 
who may so encumber lands are those rightfully in posses
sion of the land. In this case, as between the company and 
the purchasers under the agreement, the company for the 
reason I have before stated are estopped from setting up 
that the purchasers were not lawfully in possession of the 
land when the agreement was made. But it seems to me 
that the company have in this case themselves created (Tie 
encumbrance, the purchasers have merely registered it. The 
company arc equally estopped as against the purchasers from 
setting up that they were not lawfully in possession.

I have referred to section 36 of the Dominion Lands 
Act, 1883 : that section was amended and carried forward 
into the Dominion Lands Act (Rev. Stat. Can. c. 54) 
as section 49, and this section was repealed, and a new 
section substituted by 60 & 61 Vic. (1896-7) c. 29. s. 5; 
but the provision as it now stands does not affect the ques
tion under consideration, because such provision is limited
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to assignments or transfers of or agreements to assign or 
transfer homestead or pre-emption rights. The same re
mark is applicable to the proviso added to s. 73 of the Land 
Titles Act, 1894, by s. » of 61 Vic. (1898) c. 33. It is not 
necessary under the circumstances for me to express any 
opinion as to the legal effect of these provisions as to per
sons holding homestead or pre-emption rights.

1 am of opinion, therefore, that so far as section 7, 
township 34, range 3, west of the fifth meridian is con
cerned the registrar should be directed to endorse on 
the certificate of title to be issued to the company, that 
this lot is charged or encumbered with the agreement of 
sale and purchase between the company and Thomas Behan 
and William Thomas Mitchell dated the 7th September, 
1885, and registered the 2nd December of that year and 
the subsequent assignments, etc.

As to the north half of section 35, township 24, range 1, 
west of the 5th meridian, the letters patent for which are 
dated 30th May, 1898; the only document in the Land 
Titles Office affecting this land is a transfer tiled therein 

on 29th November, 1889, and dated 27th November, 1889, 
whereby Thomas L. Peers, who is in such transfer, stated 
to he entitled to be registered as owner of such land upon 
performance of the conditions contained in an agreement 
made between him and the Canadian Pacific Ha il way Com
pany, dated the 21st March, 1889, transferred his estate and 
interest therein to one Albert Traunweiser. No one so 
far as the files or registry disclose appears to be now inter
ested under the alleged agreement respecting this land, 
except Traunweiser. After the reference was made to the 
learned Judge the company produced a quit claim deed 
from Traunweiser to the company of all his estate and inter
est in this land. That in my opinion disposes of all ques
tion as to this land. The quit claim deed should be de
livered to the registrar and he should be directed thereupon 
to issue a certificate of title to the company for the north 
half of section 35, township 24, range 1, west of the 5th 
meridian clear of any charge.

Judgment.

Wetmore, J.
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.ludgmmt. The question arising with respect to the west half of 
Wetmore. J. section 3, township 22, range 27, west of the 4th mer

idian, seems to me somewhat more difficult to dispose 
ol. Tne letters patent for this half section were issued to 
the company on 30th December, 1807; the first instrument 
registered with respect to this land is a mortgage thereof 
dated 0th September, 1880, and registered the same day 
from John T. Cable to Elizabeth S. Cozens to secure $1,816 
and interest ; the next is an assignment dated 3rd April, 
1880, and registered 24th November, 1880, made by Eliza
beth ti. Cozens, whereby she assigned to John T. Cable all 
her estate and interest in such land, together with all her 
interest in two certain contracts for the sale of the said 
lands to her marked numbers 2,552 and 2,553, which con
tracts are of even date and are dated 31st March, 1885, 
are arc respectively made between the Canadian Pacific 
ltailway Company of the first part and her, the aforesaid 
Elizalieth H. Cozens, of the second part. The contracts ol 
sale and purchase last aliove mentioned are not registered, 
they are merely recited or alleged in the assignment from 
Cozens to Cable in the manner just specified, and this 
creates the difficulty which presents itself to my mind. The 
next instrument registered is a quit claim deed from John 
T. Cable to Bryce Wright, dated 19th November, 1886, and 
registered 24th November, 1886. These documents were all 
registered liefore the Territories Ileal Property Act came 
into operations. After this Act came into operation, 
namely on the 8th November, 1888, a mortgage was filed in 
the Land Titles office from Bryce Wright to Jessie 
P. I-atferty and Frederick B. Smith, dated 6th No
vember, 1888, to secure $339.25 and interest, and on the 
19th January 1891, another mortgage was filed from Bryce 
Wright to Lafferty & Moore dated 27th March, 1890, to 
secure $262.50 and interest. Therefore, if agreements 
for sale and purchase of this land were made between the 
company and Cozens, as stated in her assignment to Cable, 
the rights under such agreements would, according to the 
face of the documents registered and filed, he in Bryce 
Wright, subject to the mortgages to Elizabeth B. Cozens,
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■lossie 1*. Latterly & Frederick B. Smith and Lafterty & judgment. 
Moore respectively in the order named. It is quite clear w j 
that the assignment from Cozens to Cable would not create 
a charge against the land merely because it recited the 
agreements of sale and purchase mentioned therein ; but 
under the provisions of section 32 of the Ordinance No. 2 
of 1884, before referred to, it was notice to all persons 
claiming interest in the land that there were such agree
ments, or at least that Cozens claimed that there were such 
agreements. What I have laid down in dealing with sec
tion 27, township 24, is to a very great extent applicable 
to the question I am now discussing, and I will not repeat 
it. Assuming that the Territories Real Property Act and 
the Land Titles Act, 1894, had not been enacted and the 
company had got a good title to these lands, the persons 
claiming under the agreements of sale and purchase (if 
there happened to be any such agreements), could have en
forced them against the company. But I am of opinion 
further, that (if there were such agreements) by virtue of 
the notice created by the registration of the Cozens’ assign
ments, such agreements could have been enforced against 
purchasers from the company after it acquired its title; 
and I am of opinion that such agreements could, since the 
passing of the two last mentioned Acts, be enforced against 
the company by virtue of section 130 of the Land Titles Act, 
so long as the title remained in the company ; but they 
could not be enforced against a purchaser from the com
pany, to whom a clear certificate of title might be issued.
But I am of opinion that a valid claim would accrue to 
those claiming under the agreements (if any), if the regis
trar, with the notice before him, created by the registration 
of the Cozens assignment, without any enquiry being made, 
deprived such parties of their rights by issuing a certifi
cate of title, which would bar them. Of course it would 
lie impossible at present to order any charge created by 
such agreement of sale and purchase to be indorsed on the 
certificate, because there is not proper evidence of such 
agreements. All the registrar had before him is sufficient 
material to cast suspicion on the company’s right to a clear
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Judgment, title. It was a case, therefore, which the registrar very 
Wetinure, J. pi'operly referred to the Judge under section 111 of the 

Land Titles Act.
1 think the proper course would be for the learned 

Judge to cause notice to he given to the persons who 
am apparently interested under the agreements of the 
time and place when and where the question submitted 
by the registrar, in so far as this piece of land is con
cerned, would he investigated. If the parties so inter
ested fail at the time and place so appointed to appear, or, 
having appeared, fail to establish the alleged agreements, 
the registrar should be directed to issue a certificate of title 
to the company free from any charge created by such agree
ments. If the agreements are properly proved, the proof 
should be filed with the registrar and he should be in
structed to issue the certificate with the charge created 
thereby indorsed thereon. In so far as this piece of land 
is concerned the matter should he referred back to the 
learned Judge, with a direction to proceed as pointed out. 
I do not hold that even if a certificate of title were issued 
to the company after such investigation that it would pre
vent the claimants under the assignments from resorting 
to the Courts to enforce the agreements so long ah the 
company held the title, hut it would protect the Assur
ance Fund. I think the powers to authorize the Judge to 
deal with the question as I have suggested arc fully given 
by section 111 of the Land Titles Act.

McGuire, J.—It was urged by counsel on behalf of 
the Canadian Pacific Railway that in 1886 (chapter 26) the 
Acts of 188ft and 1881 were repealed as to the registry 
offices, and that no provision was made for carrying on the 
old system : that in consequence the documents mentioned 
in this reference arc not registered or not properly regis
tered under the Torrens System, brought info operation on 
January 1st, 1887, and so the certificates of title should be 
issued without any notice being taken of these instruments, 
because the certificate should show the true state of the 
title as it appears from instruments properly on the re
gistrar’s books.



IV.] IS RK LAND TITLES ACT AND C. I*. II. W. CO. 241

This is substantially his contention. Now s. 140, c. 2ti Judgment, 

nf 1880, did not absolutely repeal the law under which the McGuire,j. 

previous registration system existed—it repeals the former 
laws only :—

(1) So far us the same are inconsistent with the provi
sions of this Act, except as to “matters done or pending 
I hereunder. ’ ’

(2) Or retained in operation by express provision in 
this Act.

This clearly implies that :—
(1) Some of the former law was left unrepealed, and
(2) Some of it was retained (or intended to be retain

ed ), in operation by the express provisions of the new Act.
So it is incorrect to say that Parliament intended to wipe 
out and discontinue entirely the old law, to say nothing of 
vested rights thereunder.

Were there any matters “retained,” etc.? Section 23 
says, “Every registrar of deeds appointed and acting when 
this Act comes into force shall—be cx officio a registrar 
under this Act.”

Ex officio means by virtue of office or position, and with
out special appointment. If this expression is to be taken 
strictly it would imply that the existing registrars of deeds 
were still to hold office, because, it may be urged, they were 
registrars in the new system by virtue of holding their form
er office, and on ceasing (if they ceased) to be registrars of 
deeds, they would also cease to be registrars under the new 
system. But without relying on this view, at any rate sec
tion 23 affords an instance of the old system being retained 
under the new.

Section 44 deals with patents issued since 1st January,
1887. Here the registrar in issuing a certificate of title 
is to do so as provided by section 54, and “with any neces
sary qualifications.” If the contention of counsel be cor
rect there would be nothing in the registrar’s hands but 
the patent ; w hat then would be the “necessary qualifica
tions”? Section 54 provided that he must endorse on the

VOL. IV.—T.L. SEPTS. 16
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certificate “a memorial of every mortgage, encumbranee. 
lease, rent charge or other dealing affecting the land. ” 
How is the registrar to know of these ? As to mortgages and 
encumbrances these might under section 125 have been 
“tiled" with him. but how is he to know of any “leases, 
rent charges or other dealings,” etc. ? Only in one of two 
ways :—(#/ ) by finding them in his office, or (6) by their 
being brought in by the holders of them. But there is no 
provision for bringing these in. or for notice calling on the 
public or notifying them of his being about to issue a certi
ficate. so it cannot contemplate his getting the information 
in this latter method, but manifestly refers to the former 
source. Now. if they are in his office, or on books there, 
they must have got in under the old system, because under 
the new law these could not be registered before the issue of 
the ce»titivate of title.

Again, take section 4b. dealing with the case where pat
ent issued prior to January, 1887. It provides that the ap
plication must be accompanied by “a certificate showing all 
registrations affecting the title,” etc., with copies of any 
rti/ish > , (I documents in certain cases. Who was to furnish 
this certificate ! It is obvioush an official one. No doubt 
the registrar. But if counsel’s opinion is correct there 
could be no registrations in the registrar’s hands and no 
“registered documents,” for this application would be the 
only document he would have. How then could he give 
a ‘certificate showing all registrations,” or give “copies” 
of documents he had no knowledge of? It seems to me 
these “ registrations” and “registered documents” must 
(a) be there under the former law, (b) must be now in his 
office, and (e) he must have means of knowing all that pre
ceded so as to give a certificate.

Section 47 refers to “deeds, mortgages or other en
cumbrances or instrument or caveat affecting the title ” 
which “appear to have been registered.” “Deeds” could 
not have been “registered” up to this application by the 
registrar, neither could “mortgages or encumbrances.” for 
section 125 allows these only to be “filed.” Besides the
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new system dues not contemplate the existence of “deeds.” 
Kvidcutly the reference must lie to instruments registered 
under the former law, and he can only know of these from 
linding a record of them in his office, or from there being 
produced to him by the applicant or some other person. 
The applicant could not safely he trusted to bring the hos- 
i ile documents, and no other person would, except by chance, 
have any notice of the proceedings. Obviously the section 
contemplates the registrar having in his office the regis- 
l rations and hooks of the previous system.

Again, look at Form “F, ” in the Schedule to the Act of 
Issti. and to 11. S. ('. e. 51. This is the certificate directed 
lo lie issued by sections 43 and 4li. The words "name of 
the lirst registered owner” refer to some one other than 
A. 1$. To lie a “registered owner" he must have become 
mi under the former law. for, by hypothesis, there is as yet 
no owner registered under the new law. though A. B. is just 
about to become so. The amendments in 1888 to sections 
13 ami 47. viz... section 10 and 12 of chapter 20 afford fur
ther instances of language used which evidently presuppos
ed the registrar having in his offices the registrations and 
I....ks of the olil system. All these sections show matters re
tained in operation by the new Act from the old system. 
Again, if the contention of counsel is correct what became 

■ ■I" the vested rights acquired lawfully under the laws in 
force prior to 1887? If the registrar under the new system 
was to have no right or opportunity to become aware of 
these, or was to shut his eyes to them and give certificates 
of title without reference to existing registered rights, it 
would lie confiscation. But this would he the result if the 
old registry office, with its contents, was to be sealed up.

Another branch of the argument was that no regis
tration of documents prior to the granting of a patent was 
provided for under the former law. That was so under 
- till of the Act of 188(1. e. 2.7, hut this was amended in 
IS84 by s. I. e. 23. The new section omits the provision 
is to the land being patented. The local Legislature (s.-s. 5,

Judgment.

McGnir-.J.
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s. 1) is given the power to prescribe the “duties of regis
trars, " and “the designation of deeds and instruments that 
may be registered.’’ Shortly after the passing of this Act 
an Ordinance of the Territories, No. 2, of 1884, was passed, 
which, among other things, declared what instruments might 
he registered, including “agreements for sale of land, 
mortgages, deeds,—every contract in writing,—every other 
instrument whereby lands or realty may he transferred — 
or affected,” and there is nothing limiting these to lands 
for which patent has issued. Section 32 declares that the 
registration of any instrument shall constitute notice, etc. 
Sec also section 34.

I have come to the conclusion that the registrar of 
land titles must recognize registrations lawfully made un
der the laws prior to 1887, and that instruments affecting 
lands, whether patented or not, might he registered after 
the passing of Ordinance No. 2 of 1884.

Now to examine the instruments in the present ease. 
As to the north half of section 35, township 24, R. 1 west 
of 5, the only instrument which appears affecting this is 
one described as a “transfer" from one Peers to one 
Traunweiser by which the latter acquires all the interest 
of Peers, and we arc informed that Traunweiser has given 
to the patentees a quit claim of his interest. The certificate 
of title can therefore issue free from the transfer mentioned. 
It is not therefore necessary to say what would be the result 
were there no such quit claim, and the transferee were 
opposing the issue of the certificate.

As to the west half of section 3. township 22. R. 29. west 
of 4th. the first three instruments were registered under 
the old law in 1886; they all deal with an alleged contract 
of sale from the ('. P. R. to Kliz. R. Cozens, which docs 
not itself appear to be registered. Under these instruments 
the said Cozens, one John T. ('able, and one Bryce Wright, 
appear to he interested in the said lands. Scott, J., should 
1 think, proceed under section 111 to hear these persons 
Cozens. Cable and \Vright, notice being given to them of 
a time and place when their claims will be heard by him.
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The mortgages to Lafiferty & Smith, and to Laffcrty & 
Moore, may, in the absence of evidence to the contrary, 
be assumed to have been entitled to be filed with the regis
trar under section 125, and while they were not entitled 
to lie registered as coming in after the first January, 1887, 
I think that, as the registrar has in fact notice of the inter
ims and Ihesc interests affect the interests of Bryce Wright, 
the mortgagees should also receive notice. If these persons 
or any of them appear and establish the alleged contract of 
sale the certificate should be directed to issue, endorsed sub
ject to the said contract, and the interests of other persons 
as they may appear. Otherwise the registrar should be dir
ected to issue the certificate clear of any charge.

As to the remaining parcel of land, s. 7, tp. 24, r. 2,what 
purports to be an agreement of sale thereof from the appli
cants to Thomas Behan and W. T. Mitchell, appear to have 
been registered on December 2, 1885, and this, so far as 
appears, was properly registered.

The certificate of title in this ease should be directed 
to issue, endorsed, subject to this instrument, the endorse
ment to show the different dealings with the interests of 
said Thomas Behan and William Thomas Mitchell, as shown 
by the records.

While the transfers, James Mitchell to Thomas Behan, 
Thomas Behan to Hugh Behan, and Hugh Behan to Ruth
erford, were all registered after January 1st, 1887, and, as 
I have already shown, transfers were not entitled to be re
gistered under the new system until after a certificate had 
been granted, I therefore question whether these instru
ments should have been registered. Yet, as they only show 
the dealings that have taken place affecting the interest 
of Thomas Behan and W. T. Mitchell, which is properly 
registered, and as the last mentioned two persons may no 
longer have any interest in the said agreement of sale, 
I think it is proper that the endorsement should show the 
various dealings therewith. The mortgage from Hugh

Judgment. 
McGuire, J.
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Juilgment 

McGuire, J.
Bohan to I ho Yorkshire Guarantor and Srouritios Corpora
tion. for tho aaino reason and for the further reason that it 
may have boon entitled to be filed under section 125, should 
1 think, also ho mentioned in the endorsement.

Richardson, Hoi i.em & Scott, J.I., ooneurred.

Hecohter :

Ford doues. Advocate. Regina.

MA Ht Y v. PIERCE (No. 2.)
Detinue—Conditional sale—Waiver—Intention—Evidente 

S tco n da Vf/ E videm e—Ha n d uriti n g.

On proper evidence as to non-production of the original, second
ary evidence of the contents of a letter, given by a witness who 
had seen the author write once only, was admitted.

On a conditional sale, evidenced by writing, providing that the 
title should remain in the seller till cash, notes or drafts (for 
the balance of purchase price) as agreed upon, should be paid. 

Held, that the question, whether the conditions had been waived 
and thus the property had vested in the buyer, was entirely a 
question of intention, and that the facts shown in evidence, one 
of which was that the seller had accepted, for the balance of 
the purchase price, the promissory note of a firm of which the 
buyer was a member, did not show an intention to waive the 
condition as to property.

[Wktmokk, J., August 12th, 1899.

This was an action for the detention of a piano. Wain- 
tiff claimed a return and damages.

The statement of defence set up that a written order, by 
way of conditional sale (set out in the judgment), was given 
for the piano; that the piano was delivered accordingly, and 
the defendant had ever since had possession of it; that for 
the balance of purchase price, plaintiff subsequently accept
ed. and still held, the promissory note of a firm, of which de
fendant was a member, in full settlement of all claims, in 
respect of the piano, on account of which $25 was subse
quently paid, and further payments demanded by the plain
tiff ; and the defendant submitted that these facts showed
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I lie plaintiff hail last all lien on, or right to possession ot'. 
the piano.

The action was tried by Wktmork, J., without a jury.
E. .1. ('. MiLoru, for the plaintiff.
E. />. Elicuoil, for the defendant.

[.lay as/ 13/ft. 18!)».]
Wktmork, J.—Secondary evidence of a letter alleged to 

have been written by the plaintiff to the defendant was 
received at the trial, subject to objection on the part of the 
plaintiff, with the understanding that, if on further consid
eration 1 should be of opinion that it was improperly re
ceived, the evidence would he struck out. I am of opinion 
that the evidence was properly received (Roseoe N. I*. Kv.
1 titI) ed. 13H). The fact that the witness had only seen the 
plaintiff write mice might effect the question of the weight 
to be given to the testimony.but the evidence was admissible.

I may as well now decide what weight 1 give to the tes
timony. I find that the letter was written by the plaintiff 
and that it contained what the witness said it did. 1 conic 
to this conclusion because the plaintiff was called as a wit
ness and did not deny writing this letter. There is very 
little conflict of testimony in this ease. The questions that 
arise are as to the conclusions of fact to be deduced from 
the testimony and as to the law applicable to such conclu
sions when so deduced. The facts as I find them are as fol
lows: On the lôth October. 1897. the defendant ordered in 
writing a piano from the plaintiff, which order is as fol
lows : ' 11.11. Marry, Winnipeg, Man., Canada. The fol
lowing property shall remain the property of II. B. Mgrey 
until the cash, notes or drafts as agreed upon are paid. For
ward the following goods to my address. Oxbow. X. W. T. 
Stile V, Walnut. Stool, $228. Terms. $128 cash on receipt 
from date of piano from Ingersoll and note four months for 
$100 from date of receipt of piano. 1 hereby agree to sign 
notes; title, ownership and right to possession of property 
to remain in II. B. Ma rev or order on the terms herein men
tioned. drawing seven per cent, interest per annum until due
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Judgment. 
Wetmore, J.
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nml ten per I'l'iil. thereafter, and agree not to cancel this 
order. I hereby acknowledge having received a true copy.

A. Pierce.”
About the 80th day of November, 1897, a piano was 

delivered by the plaintiff to the defendant in pursuance of 
this order and the defendant paid therefor $128, the first 
instalment of the purchase money, and nothing more has 
been paid on account thereof, except $25 paid about 4th 
August. 1898. And up to the 15th September, 1898, no note 
or other security as contemplated by the order above recited 
was ever given for the balance of the purchase money due.

The defendant was a member of the firm of Pierce 
Brothers who did business at Oxbow. About the 15th day 
of September. 1898. one .1, Frank Grundy arrived at Oxbow 
clothed with authority from the plaintiff to collect the bal
ance due and in default to take possession of the piano. 
This was the extent of the instructions given to Grundy by 
the plaintiff and he had. according to such instructions, no 
authority to receive or accept the notes of the defendant or 
of any other person for such balance, much less to deprive 
the plaintiff of any security which he held for insuring pay
ment thereof. But 1 find that the plaintiff led the defen
dant or his agent to believe that Grundy had authority be
yond what his private instructions were, because he had, in 
the letter which I have before referred to. informed him 
that Grundy was coming to Oxbow, and he looked for their 
arranging a satisfactory settlement for the balance of the 
claim. When Grundy arrived at Oxbow defendant Asher 
Pierce wax absent and he interviewed Michael Pierce,a mem
ber of the firm of Pierce Bros., who had received instruc
tions from Asher Pierce to pay the balance of the claim. 
The result of the interview between Michael Pierce and 
Grundy was that Pierce Bros.’note,dated the 1st May, 1898, 
for $100, payable in six months with interest at seven per 
cent, per annum payable to the plaintiff’s order, was given 
for the balance due on the piano, and Grundy gave a receipt 
dated the 15th September, 1898, which is as follows: — 
‘‘Received from Pierce Bros, note for one hundred dollars,
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.latnl May 1st. 1898, in full settlement for piano purchased 
hi A. Pierce, on account of which note #2.1 was paid on 
August 4th. 1898. ,1. Frank Grundy for H. R. Marey.” The 
-21 paid on August 4th was also endorsed on this note. The 
receipt was prepared by Michael Pierce. So far as the evi
dence discloses, whatever rights the defendant had in the 
piano under the contract of purchase are still in the defend
ant. they never were transferred to Pierce Bros, or any 
other person. Michael Pierce testified on his examination 
in chief that he informed Grundy that the defendant had 
written or instructed him to pay the claim, but that he was 
a little short of funds ; and he asked him if he would aceept 
a note in settlement for the piano signed by Pieree Bros., 
and that Grundy replied that he would. I am not by any 
means satisfied that this is exactly correct. On his cross- 
examination. when testifying as to what was said at that 
particular time, he stated as follows :—“ Grundy asked me 
for rash. 1 told him that during summer months it was a 
little quiet, and if he could take a note of Pierce Bros, it 
would lie the best thing ; he said that he would do so.” I am 
of opinion and find that this testimony correctly sets forth 
w hat took place. This note was forwarded by Grundy to the 
plaintiff, and I must hold that, so far as this case or the 
defendant is concerned, the plaintiff accepted this note. It 
is true that the evidence establishes that it was sent hack to 
Grundy ; hut it was returned to the plaintiff who kept it un
til maturity, then presented it for payment at the Banque 
D lloehelaga where it was payable, and he still holds it. 
The plaintiff has never been paid the balance due under the 
purchase. After this note became due he brought this action 
against the defendant for wrongfully detaining the piano, 
scale ease and keyboard and replevied them. I ought to 
state further that the plaintiff, when he received this note 
front Grundy, was not aware that he had given a receipt for 
it ; that he did not become aware of that fact until some
time in December last, and then he was only aware of the 
fact that a receipt had been given, and that he did not be
come aware of the actual contents of said receipt until after 
he commenced this action.

Judgment. 

Wetmore, J.
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judgment. Thi* defendant claims under the facts above recited that
xvetraore, i. |)V taking this note from Pierce Brothers the plaintiff waiv 

ed any right of property lie had in the piano, ami that such 
right of property became absolutely vested in him. This 
ease was argued before me as if the plaintiff merely had a 
lien on this piano by virtue of the order upon which it was 
obtained. I think this was a mistake. A lien is a right 
which a person has with respect to another person’s proper
ty. for instance, a merchant who sells goods to another has 
a lien on such goods for the unpaid price before they are de
livered and can stop them in transitu under certain circum
stances. An inn keeper has a lien for the price of board and 
lodging on the personal baggage of his guest brought to his 
hotel. A common carrier has a lien for the price of carriage 
for goods carried by him. A mechanic has by statute a lien 
for work done by him on property upon which tin1 work is 
done. In every instance where there is a lien the right at
taches upon the property not owned by the person claiming 
the lien as stated by Shaw. in Arnold v. Delano:1 “No 
man can have a lien on his own goods.*' Neither Ordinance 
No. S of ISSb.t- nor No. 39 of 1897. § nor ( '. O. 1898. c. 44.j| 
affects this case at all. Those Ordinances were only passed 
for the protection of innocent purchasers and mortgagees 
and creditors; the immediate parties to the transaction are 
still subject to the common law rules. As between the part
ies to the order in this case, the sale was a conditional sale 
which did not take final effect until the conditions provided 
for were complied with. Now I have not the slightest doubt 
that the seller may in such cases agree or consent to waive 
the performance of the conditions and that the right of pro
perty may becoim vested in the buyer; and moreover I have 
no doubt that, if the seller once waives the performance of

1 BS Mass. (4 Cush.) Î19; 50 Am. Dec. 754; cited Benjamin on 
Sales, ith Am. B. s. 796 (a), s. luTs note.

t“ An Ordinance concerning receipt notes, hire receipts, and 
orders for chattels."

6 “ An Ordinance respecting hire receipts and conditional 
sales of goods."

"An Ordinance respecting hire receipts and conditional 
sales of goods.”
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the conditions and the right of-property becomes vested in 
die buyer, such right cannot afterwards be revived or he
roine revested in the seller, unless possibly by virtue of some 
\ cry special agreement providing therefor. The question in 
i bis ease then is, has the plaintiff under the facts of this case 
by himself or his properly constituted agent waived the per
formance of the conditions provided in the order, upon 
which the right of property was to become vested in the de
fendant. 1 am of opinion that this is entirely a question of 
intention. I will not in this ease decide the question, which 
was very strongly pressed upon me at the trial, that (Irundy 
did not waive the performance of these conditions, because it 
was beyond the scope of his authority to do so. It is not ne- 
l essary in view of the conclusion I have reached to decide 
that question. I have, in view of the additional facts in this 
case which I have found, come to the conclusion that 
(Irundy never intended that these conditions should lie 
waived : that in taking this note he was acting within what 
lhe order contemplated. This order is somewhat peculiarly 
worded, it provided that the property shall remain the 
property of H. It. Marry, until the "cash, notes or drafts as 
agreed upon are paid.” This provision cannot be limited to 
the note specified on the face of the order : it evidently con
templated that the notes other than that specified on the 
face of the order might be agreed upon before the piano was 
paid for. It will be observed that the plural "notes'" is 
used in the provision 1 have just cited. The order on its 
face only provides for one note. Moreover, it is contemplat
ed that drafts may be drawn as agreed on. The order does 
not on its face provide for any particular draft at all. Now, 
I can only in view of that provision read that order as 
providing that, if in the course of future negotiations be
tween the parties respecting that piano any notes should be 
given, whether specially provided for by the agreement 
or agreed to be given outside of it, or any drafts should be 
agreed to be given or accepted, the right of property in the 
piano was to remain in the plaintiff, until such notes or 
drafts were actually paid; and it is in my opinion immatcr-

iv.]

.1 mlgment. 

Wetmore, J.
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iul whether the notes of the defendant or some other person 
were agreed upon. In fact it was clearly provided that un
til Marry actually had the money, the agreed price of the 
piano, in his hand the right of property was to be and re
main in him. It was, however, strongly urged that because 
the receipt given by Grundy provided that Pierce Bros.' 
note was received “in full settlement” for the piano, it was 
in full satisfaction and discharge of the amount due by 
Asher Pierce and waived the performance of the conditions, 
which were to attach under the order before the right of 
property passed. I am of opinion, however, in view of all 
the facts of this case, including those which I will herein
after mention, that the words “full settlement” arc open 
to and should receive a different construction. It is to be 
borne in mind that Asher Pierce the defendant was a mem
ber of the firm of Pierce Bros., that he was absent when this 
arrangement took place between Grundy and Michael 
Pierce, and was therefore not in a position at the time to give 
a note, and so far as appears Michael had no authority to 
sign a note for him. If a note was to be given at once the 
only note that Michael could give was his own or that of 
Pierce Bros.

It is also i|uite clear that there was a dispute as to the 
balance due in respect to the piano. The defendant was 
claiming that, because a stool had not been delivered with 
the piano, and was not delivered until some time after, and 
because the piano was not in proper tune, the interest should 
not run on the balance due until these matters were set 
right. The plaintiff was claiming interest more than the 
defendant thought he ought to pay, and the result of the 
interview between Grundy and Michael Pierce was that this 
difference was fixed and adjusted, and I think that it was in 
that sense that the words “full settlement” were used in 
the receipt, and that Pierce Bros.’ note was taken simply as 
a substitute for Asher Pierce’s, he not being present, with
out any intention of cutting down the plaintiff’s security by 
virtue of the order for delivery. I may in this connection 
refer to the New Brunswick Railway Co., v. McLeod ‘ I find 

2 1 Pugs. 6 B. 257.
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therefore that the right of property continued in the plain- 
till' and order judgment for the plaintiff with $2 damages 
and costs.

Reporter :
E. A. C. McLorg, Advocate, Moosonnn.

IN RE BANFF ELECTION—BRETT v. SIFTON (No. 2.)
limhiury Objections.

The Controverted Election Ordinance—Petition—Signature—Pre-
Held, reversing the judgment of Scott, J„ McGuire, J„ doubting,

I hat a petition may be set aside upon summary application upon 
grounds other than those contained in section 10 of the Contro- 
\ cried Election Ordinance, (t)

[Scott, J„ October Wh, 1899.]
[Coarf in banc, December 9tli, 1899.]

An election of a member to represent the Electoral Dis
trict of Banff, in the Legislative Assembly of the North- 
West Territories was held on 27th day of June,1899,at which 
the respondent A.L. Sifton was duly declared elected, t'mler 
the provisions of the Controverted Election Ordinance, a 
petition was filed by or on behalf of the opposing candidate 
asking that the election be set aside upon various grounds 
set forth in the petition. The ret then applied by
summons in chambers to Mr. Justice Scott for an order 
asking that the petition be set aside and removed from the 
tile of the Court, upon the ground that the petition had not 
been signed by the petitioner. The summons was granted 
upon affidavit in which the deponents swore that they 
were acquainted with the handwriting and the signature of 
the petitioner, and that they believed the petitioner’s name 
written at the end of the petition was not written by the pe
titioner.

Upon the return of the summons,
(t) C. O. 1898, c. 4.

Judgment. 

Wetmore, J.

■

8894
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Aigmiii-nt. /»’. H. Itnuutt, for the petitioner, took the preliminary 
objection that tin* Judge had no jurisdiction in view of the 
provisions of sections 10, 11. 12 of the Ordinance to enter
tain the application.

/\ Mt ('itrlhfiSl.i for the respondent :—The provisions 
of section 1* are wide enough to give the Judge jurisdic
tion. Section 10 is not exhaustive, hut only provides cer
tain special grounds upon which the petition may be set 
aside in a summary way. The motion was adjourned for 
judgment upon the* point raised by counsel for the peti
tioner.

| Cal (/urn, October 1 Hth, 1899.]
Scott. .1.—This is an application by the respondent to 

set aside the petition filed herein and the service thereof 
upon him upon the ground that the petition is not signed 
by the petitioner.

( pon the return of the summons, counsel for the- peti
tioner took the1 preliminary objection that the Controverted 
Elections Ordinance did not authorize the setting aside of 
a petition upon that ground, and therefore I had no juris
diction to entertain the application or to make the order 
applied for.

Section 10 of the Ordinance provides that upon the 
application of the* respondent the Judge may order the peti
tion to be set aside and removed from the files of the Court 
upon any of the following grounds, viz. :

(#/) That the1 petitioner is not qualified to file a petition.
fb) That the petition was not filed within the prescrib

ed time.
(<•) That the deposit has not been made as provided in 

section 5 of the Ordinance .
(<11 That the petition does not on its face disclose suffi

cient grounds or facts to have the election set aside or de
clared void.

( i ) That service of a copy.of such petition has not lieen 
made upon him as therein prescribed.
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Section 18 of the Ordinance provides that the petition 
d all proceedings thereunder shall lie deemed to he a 
use in Court in which the petition is filed, and that all 

: e provisions of the Judicature Ordinance in so far as they 
re applicable and not inconsistent with the provisions of 

i i1 Ordinance shall lie applicable to such petition and prn- 
eeedillgs.

I was at first disposed to consider that the last mcn- 
i loned section was sufficient to authorize me to make the 
nier applied for, because in a cause in Court I think I 
mild have authority to set aside the writ of summons or 

statement of claim for non-compliance with certain material 
n<|ui renient* of the Judicature Ordinance. It appeared to 
i ic that section 10 was not intended to narrow the effect 

i section 18. but rather might have been intended to coll
ier certain powers upon a Judge, which he might not pos
sess in <'anses in Court, because some of the grounds of 
ilie application mentioned in section 10. particularly (a) 
ud (d) are not grounds upon which a summary application 
in be made to set aside a writ of summons or a statement 

el' claim in a civil action.
lint upon considering the provisions of the ( tnlinanee I 

in led to the conclusion that section 10 must lie treated as 
prescribing the only ground upon which a petition can upon 

summary application lie directed to be set aside and rc- 
invcd from the files of the Court.

Section II provides that the respondent may apply for 
particulars within twenty days after service upon him of 
ihe petition, unless lie makes an application under section 
In. and if he does then within five days after it is refused 
r dismissed.

Section 12 provides that if the petitioner claims the 
seat for any other candidate, the respondent may within 
twenty days after service of the petition I unless he appeals 
Miller section 111. and if lie dis's then within ten days after 

'iieli application is refused or dismissed I file w ith the clerk 
statement in form "I!.” etc., etc.

.1 iiilgiiient 

Scott. J.
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Judgment

l VOL.

The language used in these sections to my mind clearly 
indicates an intention that nothing lint a successful applica
tion under section 10 should interfere with the procedure 
under the petition.

I confess that 1 am unable to discover why the Legis
lature should have restricted such applications to only cer
tain defects in procedure, and upon referring to the Con
troverted Election Acts of the Dominion and Province of 
Ontario. I find that they contain no such restriction.

If. for instance, a respondent is in a position to shew 
that a document purporting to lie a petition of the peti
tioner. and filed and proceeded upon as such, is not his 
petition, surely the respondent should have some remedy. It 
would, however, be out of place for me to speculate upon 
what that remedy may be, or whether under the provisions 
of the Ordinance, it exists at all. 1 have only to decide as 
I now do that the procedure the respondent has adopted is 
not authorized by the Ordinance.

Application dismissed with costs to the petitioner in 
any event upon final taxation.

The respondent appealed. The appeal was argued De
cember 4th.

C. /*. Wilson, for appellant :—Section 10 is merely aux
iliary to section IK. The petition is a cause in Court, and 
therefore the Court has inherent jurisdiction to sec if the 
petition has been regularly instituted. If section 10 is 
repugnant to section IK, the latter should govern: Hard- 
castle 'a Statute Law, 2nd ed„ 229; Maxwell on Statutes, 
2nd ed„ 180.

It. It. Hi inn II, for respondent Section 10 conferred 
on a Judge the only jurisdiction he has to entertain a pre
liminary objection to the sufficiency of the petition or the 
status of the petitioner. The aid of section 18 cannot be 
invoked to found jurisdiction, as it is general legislation 
and must be subordinated to the particular legislation of 
section 10. In any event the ground relied upon is not 
one which can be raised by preliminary objection to the
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i titioii, bill is a substantive question of fact of the mala Argument. 
A - or huna fide» of the petitioner—to lx determined at 

die trial : NurtU ÿimeu* Election.1

[Deivntber 9l/t, 1SUU. ]

Wktmokh, J. The petitioner, as is alleged, filed in the 
■nice of this Court for the Judicial District of Northern 
Vlxrta, what is claimed to be a ixtitiou under sections 3 and 
I of the Controverted Elections Ordinance, C. O., 1898, c. 4, 
■gainst the return and election of the respondent as repre- 
'ditative in the Legislative Assembly for the Electoral Dis
trict of Banff. The respondent took out a chamber sum
mons for an order to set aside such petition on the ground 
that the |xtitioner had not signed it. This summons coin
ing on to be heard before my brother Scott, that learned 
1 udge held that the Controverted Elections Ordinance did 
not authorize the setting aside of a petition on that ground ; 
that section 10 of that Ordinance prescribes the only 
grounds upon which a petition can upon a summary appli- 
atiou be directed to be set aside and removed from the files 

of the Court, and dismissed the summons with costs to the 
Iietitioner in any event on the final taxation. The respon
dent appealed to this Court from this decision. When the 
ip|xa! came on for argument the petitioner’s counsel ob- 
ivcted to this Court deciding the matter on the merits in 
i lie event of its coining to the conclusion that the learned 
J udge had authority to set aside the petition on the ground 
et up in this case, as the petitioner had not had an op)jor- 

: unity of presenting affidavits or furnishing material in 
insurer to those used on the application by the respon- 
lent. The Judge's judgment was, as a matter of fact, 
liven on a preliminary objection to the Chamlxr application 
.liken on the part of the petitioner, and no affidavits or 
Ulier material were furnished by him. And it was ac- 
ordingly understood that this apjxal should lx argued and 

heard oil the question whether section 10 of the Ordinance

< Hudgins b. V. 1117.
17VOL. IV.—T. L. RIFTS.
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Judgment. 

Wetmore. ,1.
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was as restrictive in its operation as the learned Judge held 
it to he. It is perhaps somewhat difficult to decide this 
appeal with a strict adherence to this understanding, be 
cause one very strong contention made on the part of the 
petitioner is that it is not under the Ordinance necessary 
to sign the petition at all. The circumstances of this case, 
however, are of such a character that I do not think it 
necessary to express an opinion at present as to whether it 
is necessary that the petition should he signed by the peti
tioner. The petition purports on its face to be signed by 
th • petitioner, that is, his name "Robert ( leorge Brett” 
appears writen at the end of it. The respondent has pro
duced prima facie evidence that goes to establish that this 
alleged signature is not iti the handwriting of the petitioner. 
Now this petition being earmarked in this way by, as we 
must at present assume, some person other than the peti
tioner, a case is fairly presented for inquiry whether this 
is such a petition as the Ordinance contemplates shall be 
filed. The question then conies down to this : Is a Judge 
of this Court authorized to hold such an inquiry ? And if 
he reaches the conclusion that it is not such a petition as 
the Ordinance contemplates, to order it to be set aside or 
removed from the files of the Court ? I am of opinion that 
he has such authority. Section 10 of the Ordinance is evi
dently intended to operate on the assumption that a pro
per petition has been filed as provided for in the preceding 
sections. That having been done and a copy of it served 
on the respondent, he may within the prescribed time apply 
to set the ]*etition or service aside on any one or more of 
the grounds specified in that section. But I am of opinion 
that section VS confers amply powers on the Judge to set 
aside or remove from the files of the Court a petition which 
does not comply with the requirements of the Ordinance in 
particulars not specified in section 10, and a fortiori to set 
it aside when it is an abuse of the process of the Court. This 
sections is as follows : "The said petition and all proceed
ings thereunder shall be deemed a cause in the Court in 
which the said petition is filed, and all the provisions of the 
Judicature Ordinance in to far a» (hey are applicable am! not
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i ’icnnsi*/’’Ht ii'it/i the provision* o/ this Ordinance shall be Judgment, 
applicable to such petition anti proceedings.” Now, if sec- Wetmore.J. 
lion 10 had never been inserted iu the Ordinance, the pro
visions of section IK, taken together with what is contained 
in the Ordinance in section 2 to 9, both inclusive, would 
have enabled the Court to set aside the petition upon at 
any rate many of the grounds set out in section 10. The 
only difference would have been that instead of applying 
within twenty days after service of the petition as prescribed 
by section 10, the application could have been made within 
a reasonable time thereafter. Section 10 therefore to that 
extent alters the practice and procedure prescribed by sec
tion IK, but I cannot see that it should he held to alter it 
to any greater extent than is set forth in such section 10.
The Legislature has seen tit to cast upon this Court the 
power and authority to inquire into the return and election 
of candidates for the Assembly. It has therefore conferred 
on the Court jurisdiction over such matters. It has pre
scribed a procedure in res|iect to such inquiries, and in doing 
so it has prescribed a proceeding, for giving the' Court 
seisin of each particular case, well known in the ordinary 
practice of the Court, namely, by petition. It has provided 
that such petition and nil proceedings under it shall be 
deemed a cause in Court, and then it has practically applied 
to such petition and all proceedings under it the whole 
practice applicable to ordinary causes and proceedings in 
the Court, iu so far as they are applicable and not incon
sistent with the Controverted Elections Ordinance : be
cause when the Judicature Ordinance is so made applicable 
to the petition and proceedings, it, in view of section il of 
that Ordinance, means the whole practice and procedure 
of the Court. I can discover nothing in the ordinary prac
tice of the Court which authorizes the Court or a Judge to 
lay its hands upon its proceedings when they are not in 
accordance with the requirements of the law and set them 
aside, which is inconsistent with section 10, except that in 
so far as the objection; to that section mentioned are con
cerned , they must be taken iu the mode and within the
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Judgment, time iti that section prescribed. Certainly, I van sec noth- 
Wetmore. .1. "'S '» section 10 which will deprive the Court of its |iower 

to set aside a proceeding which is an abuse of its process 
by the same means and procedure which it would adopt to 
set aside any other abuse of its process. And I have no 
hesitation in holding that if there has been any Mala fuies 
in presenting this petition, for instance, if some person 
has used Dr. Brett's name without his authority, there has 
been an abuse of the process of the Court. I do not intend, 
however, to lav it down that the only question for inquiry 
in the merits of this matter is whether there has been an 
abuse of the process of the Court, because the inquiry will 
also embrace the question whether the practice prescribed 
by the two Ordinances in question has l>een complied with. 
It was urged that this Court has no jurisdiction over the 
petition until it is filed. 1 quite concede that, but I do not 
just jierceive how that consideration affects the question. 
The Court has no jurisdiction over any petition whatever 
until it is filed or presented to the Court. The only way 
an election jietition can be presented, is by filing it with the 
clerk. But the moment any petition, or what purports to 
be a petition, is filed or presented, the Court has jurisdic
tion ; such jurisdiction is simultaneous with the filing or 
presentment. There is no space of time allowed after the 
filing or presentment for the jurisdiction to attach. So the 
very moment any paper is placed on the files of the 
Court which ought not to be there, the Court has the juris
diction to order it to be removed or set aside, or, in other 
words, if it is not in accordance with the prescribed prac
tice and requirements. I am of opinion that the view I have 
taken of this question is supported by the observations of 
Taylor, C.J., in Kc Mnn/uette Election,1 at page -590 ; by those 
of Wetmore, J., in I.ymh v. TnmtrfitX pp. 289 and 290; 

by those of Palmer, J., in Royers v. Wallace,* at pp. 467 and 
168 ; and of Allen, C.J., in the last mentioned case at p. 470.

I expressly refrain from expressing my opinion as to 
whether an election petition under the Ordinance must l>e

) 11 .Man. It. :wi. 22 N. B. Itep. 2811. 4 24 N. H. Reps. (SU.
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arglied, or whether it must be signed by the petitioner him- Judgment, 
self, or whether it may he signed by some person duly an- Wetmore .1. 
thorized by the petitioner to do so. For all we know to the 
contrary all these questions may when the petitioner's 
material is brought forward be found unnecessary to deter
mine, because it may be established that as a matter of fact 
the petition has been actually signed by the petitioner. We 
will leave these questions to be determined by the learned 
Judge if they arise.

1 am of opinion that this appeal should be allowed and 
the order dismissing the Chamber summons should be set 
aside, and that the parties attend before the Judge in 
Chambers at such time and place as he may appoint, and 
proceed with the application under the Chamber summons 
herein, and that in the meanwhile and until such applica
tion is disposed of, all proceedings on the said petition or 
incidental thereto be stayed, and that the petitioner pay to 
the respondent Sifton the costs of this appeal.

Richardson and Rouleau, JJ., concurred.

McGuire, J. While I do not intend to dissent from 
the judgment just read by my brother Wetmore, I cannot 
entirely get rid of a doubt that I feel as to its correctness.

It seems to me that possibly the intention of the Legis
lature, gathered, not from any express words to that efleet, 
but from what is indicated by the language of certain sec
tions of the Act, was that a form of petition was given 
which inii/lu be used (the words of section 1 are “such peti
tion may be in the Form A”), and that they, by section 10, 
specified what they intended should be material to its sufli- 
ciency, and that any other defects or omission should not 
be deemed a ground for setting it aside. The sections I 
refer to are 11, 12, 1.'!, 14, 15 and 16,

In 11 and 12 the words in parentheses show that it 
was not contemplated that an application to the Court was 
open to be made, or, at any rate, would likely be made, 
under any section other than section 10. l'or example 
take section 11. If an application is made under section
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Judgment. 

McGuire, J.

10, the respondent has five days after the disposal of that 
application within which to demand particulars, lint if the 
application he made under section IS, it would seem that 
he has not such five days. Why is such favour extended to 
him when he makes it under section 10, but not when under 
some other section ? What ever reason existed for extend
ing the time in the one case would exist equally when made 
under section IS. The answer may be that it was not in
tended that any application of that kind could be made 
otherwise than under section 10.

Examine section I ! and the same remarks apply.

Section 10 makes special provision for setting aside a 
“statement" filed by the respondent, and these are very 
much like those mentioned in section 10. Then section 14 
seems to contemplate that no application against that “state
ment'’ is to be made except under section 13, and the re
marks already made as to section 10 apply here also. In 
section 15 the parenthesis limits itself to “applications 
hereinbefore authorized to be made," which does not of 
course include section IS, but evidently refers to sections 
10 and 13. Section 10 authorizes the fixing of a day for 
trial after the petition is at issue, and it follows from these 
last two sections that if an application were made under 
any section other than 10 or 13, the fact that such applica
tion might be still pending would not prevent the petition 
being at issue and the trial being proceeded with.

I cannot see why such different consequences should 
follow depending on whether the application is or is not 
made under section 10 or section 13, or under some other 
section, cy., section IS.

But if it was intended that no application to strike 
out the petition could be made except under section 10, the 
provisions of the sections 11 to 1(1 are not open to the com
ments 1 have made.

These are the considerations which create a doubt in 
inv mind whether the Legislature did not intend that no 
application was to Ire considered unless made under 10 or 13.
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This view would seem to me, however, to work a great 
hardship to a respondent in some cases, and as it is not 
desirable to take away from a respondent what may be a 
necessary and proper relief, and as my learned brethren are 
agreed, I do not intend to dissent.

Appeal allowed with costs.

RKVORTKR :

Ford Jones, Advocate, Regina.

1X RK BANFF ELECTION BRETT v. SIKTON (No. 3)

( ''introverted Elections Ordinance — Practice—Stay of Proceedings 
Time for particulars — Jurisdiction of Judge to extend— 

Judicature Oi dinance—Typewritten appeal hooks—Costs.

I’mier the provisions of section 18 of the Controverted Elections 
Ordinance, I and Rule .">18 of the Judicature Ordinance, j the Judge 
has jurisdiction to extend the time for applying for particulars 
even after the time limited by section llfc of the former Ordinance 
has elapsed.

Proceedings stayed pending appeal, time for applying for particulars 
enlarged, typewritten instead of printed appeal books allowed and 
costs directed to abide result of appeal.

(Scott, J., October -loth, 1899.

The respondent appealed from the judgment of Mr. 
Justice Scott dismissing an application to remove the peti
tion from the files of the Court, and while the appeal was 
1 lending, applied by summons for an order that all the 
proceedings on the petition other than the said appeal be 
stayed until 10 days after judgment on the appeal, and that 
the time for applying for particulars be extended for the 
same period.

V]>on the return of the summons.

t C. O. (1898| C. 4.
x 0. O. (1898) e. 21.

“At any time within twenty days after service upon him 
of the petition (unless he makes an application under the last 
preceding section, and if he does then within five days after such 
application is disposed of, if it is refused or dismissed).”

Judgment. 

Wetmore, J.
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Argument.
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K. It. Hiinmtt, for the ]K't:ti(mvr, raised the 'prelim
inary objection that the Judge had no jurisdiction to ex 
tend the time for the particulars.

I‘. McCarthy, O. C., for the respondent.

[October ■Hull, lSH'.i.]

Scott, J. -This is an application by the respond ml 
for an order ( 1) that the proceedings in this matter other 
than the appeal from r.iy order be stayed until ten days 
after the delivery of judgment on the apjieal ; (2) that the 
time for applying the particulars under section 11, because 
Controverted Klections Ordinance be extended for the same 
period : (I!) that the appeal book and factum be allowed to 
be typewritten ; (4) that the time for filing the appeal book 
and the factum be enlarged. Vpon the hearing of the 
application counsel for the ]>etitioner raised the prelimin
ary objection that I have no jurisdiction to extend the 
time for applying for particulars under section 11, because 
my order now appealed from was dated on the 2drd inst., 
and under section 11, respondent should have applied for 
particulars within 5 days thereafter, that not having done 
so the petition is now at issue under section 15, and re
spondent has forfeited his right to obtain particulars.

In my judgment appealed from 1 held that the applica
tion upon which it was delivered was not one within section 
11, and if I am correct in the view, I then expressed, the 
time for the application by the respondent for particulars 
would, under that section, expire 20 days after service of 
the petition, and it is not shown upon this application when 
the petition was served.

I am however of opinion that I have jurisdiction to 
entertain such an application even though the time limited 
for applying for particulars has expired.

Section IS enacts that all the provisions of the Judi
cature Ordinance, as far as they are applicable and not 
inconsistent with the provisions of the Controverted Klec
tions Ordinance shall be applicable to the petitions under 
the latter Ordinance and the proceedings thereunder.
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And Rule -VIS of the Judicature Ordinance provides 
that the Court or a Judge shall have power to enlarge 

i abridge the time, appointed by the Ordinance or rules 
i Court for doing anv act or taking any proceeding, and 

that such enlargement may l>e ordered although the appli
cation for same is not ma.de until after the expiration of 
the time appointed.

I see no reason why the rule should not apply to appli
cation for particulars under section 11. That section pro- 

ides that the respondent may apply for particulars within 
i certain time,

I can find nothing in it or in the other provisions of 
the Ordinance to lead me to the conclusion that an exten
sion of that time under Rule 548 would be inconsistent 
with or inapplicable to them. The fact that the petition 
may not be at issue by reason of particulars not having 
dread y lx?en applied for does not apjiear to me to be im
portant. Under a petition particulars are not required for 
the purpose of pleading ; their only object is to prevent 
surprise at the trial, and to limit the enquiry to matters 
-et out in them, and in ordinary civil suits they are some
times applied for and obtained for that purpose, after the 
pleadings are closed and the cause is at issue.

It was also contended by counsel for petitioner that the 
respondent should be ordered to give security for the costs 
>f the appeal as a condition precedent to his obtaining the 

stay of proceedings applied for. I think that I should not 
impose this condition. I also think respondent is entitled 
to a stay of proceedings at least unti ltlie end of the next 
sittings of the Court in banc.

It was agreed between counsel that in the event of a 
-lay of proceedings being ordered, it should be until 14th 
December next, with liberty to respondent to apply for a 
further stay, but if judgment on the appeal from my order 
lie delivered before that date the proceedings shall be stayed 
until the expiration of five days from the delivery of 
judgment.
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Judgment. 

Scott, J.

[VOL.

The order will ko for a stay of proceedings in these 
terms and for enlarging the time for supplying for particu
lars under section 11 to the same time.

The respondent will also have leave to file a typewrit
ten appeal book and three copies thereof, in lieu of a 
printed api>eal book and copies, and the time for filing 
same will be extended until 9th November next. Costs of 
this application will be costs to the successful party in 
the appeal.

Reporter :
C. A. Stuart, Advocate, Calgary.

BOARDMAN v. HANDLEY.

/''metice—Pleading Departure—Striking out Point of laic— 
Demurrer ore tenus" — Particulars /■'sto/ipel—Deal absol

ute inform but in real it g a mortgage—Admissibility of eri- 
ilenee—Character of eriilenee.

A pleading cannot be struck out on summary application on the 
ground that it is had in law, unless it discloses no reasonable cause 
of action or answer (R. 151 ), or is so framed as to prejudice, em
barrass or delay the fair trial of the action (R. 127), but the oppos
ite party may raise the point of law under Rule l ib, or the Court 
or Judge may under Rule 2.51 direct the question of law, if there 
appear to be one, to be raised by special case or in such other man
ner as the Court or Judge may deem expedient or semble (t), the 
opposite party may take the point at the trial, though it has not 
been otherwise previously taken.

Ivven assuming that English order lb. r. ti (Mar. R. 202) (t) is in 
force, before an application to strike out a pleading for want of 
particulars can be made, an application must first be made for 
further and better particulars under R. 212.

t It is submitted that this is unquestionable ; See Annual Prac
tice (lbbl), Notes to Order 25. r. 8.

j In all cases in which the party pleading relies on any misrepre
sentation, fraud, breach of trust, wilful default, or undue influence, 
and in all other cases in which particulars may be necessary bevond 
such as are exemplified in the forms aforesaid (App. C. D. & E.), 
particulars with dates and items, if necessary, shall be stated in the 
pleading ; provided that it the particulars be of debt, expenses, or 
damages, and exceed three folios, the fact must be so stated, with a 
reference to full particulars already delivered or to be delivered with 
the pleading.
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i ] ü such an application, the judge may impose the term '.hat if the 

i ticulars ordered are not furnished, the pleading shall he struck

Win re the Statement of Claim set up a case for reformation of a doc 
ment on grounds other than that of fraud and by the reply fraud 
\ set up, it was held that the reply was bad in law, under Rule 
117 as being a departure.

//-/-/. as against the objection that the plaintiff was estopped by the 
: i itals and other statements in the deed, ot which he sought reforma 
i' mi. that parol evidence, to show that a conveyance absolute on its 
t i'-e was intended to take effect as a mortgage only, is admissable.

at that such evidence must be of the clearest, most conclusive and 
mn|uestionable character.

The evidence on the plaintiff's behalf was in this case held to he suf- 
i lent to establish the plaintiff's case.

[Wktmorr, J., November l.',th, /.s'W.

The Statement of Claim alleged :

1. Settlement of accounts by writing between plaintiff 
and defendant showing debt owing by plaintiff to defendant 
of SGTl.OG.

2. Subsequent indebtedness of plaintiff to defendant
of $66.

G. Subsequent indebtedness of plaintiff to other per
sons in a total of $625.

1. Verbal agreement between plaintiff and defendant to 
tin- effect that a deed ( set out later) should be executed as 
security for the defendant's claim, and also those of plain
tiff's other creditors ; the defendant agreeing that he would 
obtain settlement of the other claims on the most advan
tageous claims, and that all rebates and margains would be 
fur the plaintiff’s benefit.

5. Kxecution of the deed.
G. Deed verbatim : the substance being as follows : 

Date 9th May, 1898; parties, 1st, George William Board- 
ni m, the plaintiff ; 2nd, John Handley, the defendant: 3rd, 
the trustee, under will of plaintiff’s mother.

Recital: Whereas, the said G. W. B. is indebted to the 
sud J. H. in the sum of i'208 6s. Gd., together with interest 
thereon at the rate of five per centum per annum from the 
I'Mth day of June, 1895; And whereas the said G. W. B. is 
entitled to a certain share and interest in the real and j>er-

Statement.
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Statement «mal estate and effects tinder tire will of Ids mother, I'lur- 
etice Francis Boardtnan, deceased ; * and whereas
the said O. \V. H. has agreed to assign and charge all his 
interest in the said share, and interest in the said recited 
will, to which he is now or hereafter may be, or become en 
titled, whether in possession, reversion, or expectancy, either 
at law or in equity, with the payment of the said sum of 
(."JOS (is. fid., a id all interest now due or to become due 
thereon as aforesaid.

Operative words, etc. Now this,Indenture witnessed!, 
that in consideration of the premises, and in consideration 
of the sum of Z.2IIS fis. fid. advanced to him, the said G. W 
B. by the said J. H., the receipt whereof is hereby acknow 
lenged, he the said G. VV. B., as beneficial owner, hereby 
assigns unto the said J. H. all the moiety, or other part in
terest or shares, of him the said G. \V. B. under the said will 
of and in the residuary real and personal estate, < i otherwise 
of testator, and the stock, funds and securities of which the 
same may consist, or by which the same respectively be re
presented, to hold the same unto the said J. H., to secure 
the repayment of the said sum of C208 lis. fid. and all in
terest now due or to become due thereon as aforesaid ; and 
the said G. W. B. hereby empowers and instructs the trus
tees of the said will to pay to the said J. H. the said sum of 
VJOS (is. fid. and interest as aforesaid, and hereby indemni
fies them against all claims and demands whatsoever of him 
the said G. W. B., or any one claiming under him in connec
tion with the payment of the said sum of 11208 (is. lid. and 
interest as aforesaid.

7. Although the dociinn tales au absolute indebted
ness of J.208 (is. lid., togetl with interest from 20th June, 
1895, the interest should be computed only from 24th Octo
ber, 1890, and there was an agreement in writing that the 
moneys secured by the document should he applied as liefnre 
stated, and that any balance in the defendant’s hands there
after should be paid to the plaintiff, and an account thereof 
rendered to him,
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'l'hc plaint HT caused to be paid to the defendant the Statement.

ROAKltMAN V. IIANIU.KY

nun I C2JÎS 5:3s. (Id. for the purposes aforesaid, and the 
defendant settled the said claims, and in this respect carried 
nut (lie said trust, and there cow remains in the defendant's 
InimU a large balance due from the defendant to the plain
tiff.

Demand for account and payment, and refusal.

91. Alternatively ; plaintiff caused to be paid to the 
defendant 112.18 Dis. Od. in trust, to pay the said claims and 
the balance to the plaintiff.

11. Defendant accepted the trust and settled the claims 
and 'here remains in his hands a considerable sum, which he 
refuses to pay to the plaintiff.

12. Claim : Rectification of document, (1) as to date 
from which interest is to be computed, and (2) in so far as 
it states an absolute indebtedness ; accounts, etc.

The statement of defence, while traversing most of the 
material allegations of the statement of claim, admitted the 
deed of the 9th May, 1898, but claimed it to have been in
tended as an aosolute assignment, and alleged a prior deed 
dated 24th October, 189(1, given as an absolute security for 
t'2iis Us. lid. owing from plaintiff to defendant since the 20th 
June. 1811.4, and that the document of the 9th May, 1898, 
iv.i- entered into merely at the request of, and to satisfy the 
requirements of the trustees.

Pursuant to an order giving the defendant leave to 
aim ml his statement of defence, the defendant amended by 
rai-mg the point of law that the plaintiff was estopped from 
denying the consideration mentioned, as paid, in the deed 
of the 9th May, 1898, and from denying that he was abso
lu: v indebted to the defendant in the amount mentioned 
in the deed of the 24th October, 189(1.

The plaintiff replied to this amendment to the effect 
th the plaintiff executed the deed relying solely on the 
representations and good faith of the defendant made at the 
tir of the execution of the deed of the 9th May, 1898 ; that
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Statement, the representations were those set forth in the 4th para
graph of the statement of claim, and that the defendant had 
acted fraudulently in making such representations, and in 
not fulfilling the agreement, and in obtaining the plaintiff's 
execution of the deed.

The case was tried before Wktmorr. J., without a 
jury.

E. A. Me Lory, for plaintiff.
Wuolnouyh /W, for defendant.

[Norember l^thy 1899.']
Whtmork, J. On this cause being called on for trial 

an application was made on notice of motion on the part of 
the defendant to strike out the plaintiff's reply to the 
amended defence on the grounds that it is bad in law in so 
far as it sets up fraud, and also that particulars ot such 
fraud should have been set out in the pleadings. So far as 
the application to strike out this reply on the ground that 
it is bad in law is concerned, I am of opinion that it is not 
in accordance with the practice.

There are two ways in which a party may raise a question 
of law, namely: He may raise it by his pleadings under Rule 
1 I'd of the Judicature ( )rdinance, or he can apply to the Court 
or a Judge under Rule 251 for an order directing the ques
tion to be raised in such manner as the Court or Judge 
may deem expedient, and possibly he may, without rais
ing the question of law by his pleadings or having it 
raised under Rule 251, raise it at the trial. I can find no 
authority for an application to strike out pleading because 
the matter set up is had in law as a claim or answer, 
unless it is so bad as to come within Rule 151, or it is em 
harrassing, or is otherwise open to attack, under Rule 127. 
I may say that I did not understand this application to be 
made either under Rule 151 or Rule 127.

As to that part of the application to strike out the 
reply because the particulars of the alleged fraud are not 
stated:—Assuming that Rule 6 of Order 19 of the English 
rules is in force in the Territories, I am of opinion that, be
fore an application can be made to strike out a pleading for
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want of particulars, an application must be made under Rule 
112 of the Judicature Ordinance for further and better par
ticulars. Upon such an application, the Judge may, under 
the power to impose terms, order that, if the particulars as 
ordered are not furnished, the pleading shall be struck out : 
see Dar^y y. Menti nek.' I can find no case where a pleading 
ha- been struck out on a substantive application of this 
nature. The defendant's application is therefore dismissed.

It is satisfactory to feel that no hardship will ensue to 
the détendant by reason of my having reached this conclu- 
-lon. The pleading attacked is in my opinion a clear depar
ture from the cause of action set out in the plaintiff’s state
ment of claim, and is therefore bad under Rule 117 of the 
Judicature Ordinance. The statement of claim contains no 
■illegation of misrepresentation or fraud whatever in respect 
to the instrument of 9th May, 189K. It sets up that that 
document is incorrect in some particulars and that it is 
governed by a collateral agreement or understanding be
tween the parties, and prays to have such document cor
rected. The reply in question sets up fraud for the first 
time and asks to have the instrument rescinded—a relief 
never contemplated by the statement of claim.

I may say now that I can find nothing in the evidence to 
K id me to the conclusion that there was any misrepresenta
tion or fraud which induced the plaintiff to execute that in- 

i liment At the trial of this cause all the questions of fact 
and law involved in the case which I dispose of in this judg
es nt were discussed without any objection as if they were 
I operly raised under the pleadings. Under these circuni- 
-tances, and as the plaintiff has not been put to any incon- 

nience by reason of the application he and his counsel 
I id to attend court for the purpose of the trial 1 will not 
: ike any order as to the costs of the application. The 

lintiff's advocate has made a mistake in pleading, the de 
ndant’s advocate one in practice, and therefore no injus- 

i v will be done by refusing costs.

1 (1X!!3) 1 Ij. B. 1X5 ; 112 L. .1. (j. B. 114 ; 67 L. T. 742 ; 41 W. If, 
hl;4K. 144.

Judgment. 

Wettllore, J.
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Judgment. 

Wvtmorc, J.
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I will now deal with the merits of this case. I find the 
following facts. Along in March, 1890, the plaintiff was 
largely indebted to various persons. He was indebted to 
the defendant in the sum of 8.571.M. Just how this amount 
was made up, whether it included some notes o: hand of the 
plaintiff's which the defendant held, and some moneys al
leged to be loaned or not, is not very clear ; I will refer to 
this again. I am satisfied, however, that this amount of in
debtedness 8.$71.biJ was admitted, and that it was arranged 
that the plaintiff should give a charge on some property 
which lie was entitled to, or which he expected under his 
mother's will, and that in pursuance thereof he, on the 24th 
October, 1890, executed exhibit No. 1 under his seal. This 
instrument, after reciting that, on the twentieth day of June, 
1895, the lender (the defendant) advanced to the borrower 
(the plaintiff ) the sum of two hundred and eight pounds, six 
shillings and sixpence, on his agreeing to execute to him 
whensoever called upon a charge upon his interest under 
his mother's will to secure the repayment thereof with in
terest thereon at the rate of five per centum per annum ; and 
that the lender has called upon and requested the borrower 
to execute and give such security in the manner hereinafter 
mentioned, witnessed that, in consideration of the sum of 
£208 (is. (id., so paid by the defendant to the plaintiff, the 
plaintiff covenanted to pay the defendant the said sum and 
interest at five percent, from 20th June, 1890, on the first 
day of August then next ; and if not then paid interest at 
the same rate on the principal on the dlst January and 
1st August in each year : then charged the plaintiff’s in
terest under his mother’s will with the repayment of the 
same. Tlie recital in this instance was untrue. The 
defendant never advanced or loaned the plaintiff 1208 (is. (id. ; 
but this recital was not the result of misrepresentation or 
fraud ; neither was it the result of accident or mistake. It 
was put in deliberately and intentionall) so far as both the 
parties were concerned. The intention was to charge the 
plaintiff’s interest under his mother's will with 81,000. This 
amount was paid by the plaintiff himself according to his 
own testimony and £208 Os. Od. was inserted as representing
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>1.11(1(1. This document apparently was not satisfactory to 
llie trustee under the will, and he requested or suggested 
that another instrument should he executed. Accordingly 
llie plaintiff and defendant met at the defendant's sugges
tion and executed the instrument of the 9th May, 1898, set 

il in the sixth paragraph of the statement of claim. Tjils 
nst ruinent is also under seal, and recites that the plaintiff is 
drilled to the defendant in the sum of £208 (is. (id. and, 

mi consideration of the sum of £208 (is. Od. advanced to the 
plaintiff by the defendant, charges the interest under the 
will. On the 29th July, 1898, the defendant received from 
the trustee of the will by virtue of the said charge £238 
Ids. On. clear of all payments and charges for collecting the 
mimic. The plaintiff claims that the instrument of 24th 
(ictoher, 1890, (exhibit No. 1), was in truth given to secure 
I he plaintiff the settled account of $371.63 and interest, and 
(bat ilie balance of the moneys received by the plaintiff 

ider the charge to be paid to him after satisfying such ac- 
1 nuts. But he admits that, after executing that instru

ent. he instructed the defendant to pay his indebtedness 
one James Fleming, to McCaul and Kigney and to one 

(overtoil, and also to pay one Nugent $20; and that the 
defendant is entitled to charge against such balance the 

Mount actually paid or allowed to those persons by the 
fendant in cash or in kind at its fair value, lie claims 
nt the instrument of 9th May, 1898, was in truth executed 
■III identically the same object and for the same purpose 
and in substitution for exhibit No. 1, and to carry out its 

n nt. -and this is obviously true no matter with what ill
ation No I was executed—and that exhibit No. 1 was to 
ivc been destroyed or cancelled—and I also find this last 

u nioned fact to be true. He also claims that there is a 
dance coming to him from the defendant out of the pro
mis of the charge after payment of the defendant’s ac- 
unt and the payments to Fleming, Mc( 'aul and Rigncy 
union and Nugent, and he asks for an account and the 

i y ment of such balance.

Judgment. 
Wetmore, J.

VOL. IV.—T. L. REPT8. 18
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The defendant claims that exhibit No. 1 was intended 
to absolutely assign and transfer to him for his own use and 
without any accounting the sum of £208 Gs. 6d. ; that the 
amount of $1,000 was made up («) of the plaintiff’s indebt
edness to him on a store account, notes and otherwise, (b) 
the indebtedness of the plaintiff's brother to him, (c) Flem
ing’s account against the plaintiff, which he had paid at the 
time of the execution of that instrument, and (d) that he 
was to settle with Met.'aid and Rigncy and Coverton and 
William Young, also a creditor of the plaintiffs, on the best 
terms he could, and (e) have the benefit to himself of any 
margin he could get in so settling, and (/) that he was to 
settle with one Sherman, another creditor of the plaintiff 
as far as Sherman’s account owing to the defendant would 
apply. Of course he claims that the instrument of 9th May, 
1898, was executed in the stead of and to take the place of 
exhibit No. 1.

It is also claimed that the plaintiff is estopped, by rea
son of the recitals in these instruments and from the fact 
that these instruments purport on their faces to be absolute 
assignments, from setting up that they are not absolute 
assignments of the £208 Gs. Gd. It was claimed on the part 
of the plaintiff that an estoppel did not operate because the 
action was not brought on either of the instruments but was 
collateral to them. I cannot accept that view. The action 
is brought to rectify the instrument of 9th May, 1898, and 
for an account of the moneys received under it. and an order 
for the payment over to the plaintiff of what is found com
ing to him out of such monies. Fullerton v. Brydges2 is not 
an authority for the plaintiff on this point. In that ease 
the recital, on which the alleged estoppel was set up, was 
not in the deed in connection with which the relief sought 
for was based; it was in another instrument collateral to 
that deed. The estoppel set up in this case is claimed by 
reason of the recital in the instrument itself. The general 
rule is that, as between the parties to an instrument under 
seal, the party making a recital is, in an action brought upon

- 10 Man. R. 431.
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l lie instrument with respect to a subject to which the recital 
Inis reference, estopped from denying the matter recited : 
See Taylor on Evidence, 9th ed., par. 97 and 98 and cases 
cited there. On the other hand there are many cases where 
ii lived of conveyance absolute upon its face hue been held to 
l« merely by way of security and mortgage. The difficulty I 
have experienced is in view of what is laid down in Howland 
\. StewartGreen shields v. Barnhart,' and Matthews v. 
Ilalmes? as to the admissibility of parol testimony to es
tablish that such a deed was given merely as security and as 
tu the character of the testimony necessary to establish that 
such a deed was merely given for such a purpose.

In Barton v. Bank of New South M'aies," the deed in 
question was an absolute transfer on its face. Lord Watson 
in giving judgment speaks as follows :—“Undoubtedly the 
terms of the conveyance may be qualified by collateral evid
ence; but, in order to set aside the arrangement which the 
parties have assented to by executing and receiving the 
lived, very cogent evidence is required in a ease like the 
present. When there is a simple conveyance and nothing 
more, the terms upon which the conveyance is made not 
living apparent from the deed itself, collateral evidence may 
easily he admitted to supply considerations for which the 
parties interchange such a deed ; but when in the deed itself 
the reasons for making it and the considerations for which 
it is granted are fully and clearly expressed, the collateral 
evidence must he strong enough to overcome the presump
tion that the parties in making the deed had truly set forth 
the causes which led to its execution;” and in that case it 
was held that the evidence adduced was insufficient to over
come the presumption that the deed truly stated the trans
action. In McMicken v. the Ontario Bank,7 Gwynne, J., 
states that in Hose v. Hickey, decided by the Supreme Court 
of Canada in 1880, it was held that the evidence, necessary 
to establish that the title as appearing in the written instru
ment is not in perfect accordance with the intention of the

- Grant Ch. R. 61. * 3 Grant Ch. R. 1; affirmed on appeal to 
V. C. 5 Grant Ch. R. 99. = 5 Grant Ch. R. 1. « 15 Ap. Ca. 379 at 
!'• 380. 7 20 S. C. R. 548 at p. 575, reported In the Court below 7 
Man. R. 203.

Judgment. 
Wet more, J.
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judgment, parties, must be of the clearest, most conclusive and unques- 
Wetmure, j. ttollable character. The other judges in that case do not ap

peal- to have laid down any rule on the question. They mere
ly held that the evidence in the case, assuming it to be ad
missible. was not sufficient to establish the fraud and mis
representation alleged or that the conveyance was given as a 
mere mortgage or security. Hose v. Hickey has not been re
ported, but it is cited in ('asset's Digest at page 1)35, as de
cided 13th March. 188(1. and it is there alleged that the Su
preme ( ‘ourt held that parol evidence was admissible to show 
that a conveyance absolute in form was intended to take 
effect as a mortgage. 1 assume that the learned author, who 
was the Registrar of the Court as well, has correctly stated 
w lmt the Court held. In view of what is contained in these 
cases the following must lie taken as established law, name
ly :—That parol evidence is admissible to show that a con
veyance absolute on its face was intended to take effect as a 
mortgage only : but that the evidence to establish this must 
be of the clearest, most conclusive and unquestionable char
acter.

I draw attention to the fact that the instrument under 
consideration in this ease resembles in one respect the deed 
under consideration in Httrlon v. Tilt Hunk of Xnr Sunlit 
Walts," namely in the instrument itself the reasons for mak
ing it and the considerations for which it is granted are fully 
and clearly expressed. In both instruments the reasons for 
making the grant or charge w ere set forth by way of recital. 
1 must therefore hold that the plaintiff is not estopped from 
establishing by parol or collateral evidence, that the charge 
was not an absolute assignment of the £208 lis. (Id. : but such 
evidence must be strong enough to overcome the jiresump
tion that the parties in making the instrument have "truly 
set forth the causes which led to its execution.”

I will now proceed to deal with that question. In the 
first place the recital in question in exhibit No. 1 is mani
festly and clearly untrue. There is not even room for doubt 
on the subject. The defendant did not on the twentieth 
day of June, 1895, or at any other time, advance to the
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i hi i lit iff £208 (in. (id. or any Mini nearly equivalent to that 
..mount. It is true that the defendant swore that, when this 
nst ruinent was signed, he produced some money, being the 
mount he was to pay persons entitled outside himself; but 

the plaintiff' did not receive it. Assuming this to be true, it 
«ns all a pretence and it was understood that the plaintiff 
Mould not take it. It is equally clear that the expressed con
sideration in the instrument of the flth May, 1898, of £208 
iis. (id., advanced by the defendant to the plaintiff is untrue. 
It seems to me that having got at the fact that the expressed 
reasons and considerations for making the instruments are 
untrue, the whole question is at large and that it is incum
bent upon and the clear duty of the Court to ascertain, by 
evidence tleharx the instruments, what was the consideration 
for making them and what was the intention of the parties; 
I here is no other way in the world to arrive at these facts. 
i if course the difficulty now arises of getting at the truth. 
The parties are entirely at variance in their testimony. 
However, I think 1 begin to see a little glimmer of light. 
When the parties came to execute the instrument of the 9th 
May. 1898, according to the plaintiff, when the defendant 
asked him to execute the instrument he demanded something 
to shew that there was a balance coming to him, and in con
sequence the defendant wrote out and gave him the docu
ment put in evidence and marked “A,” and then he signed 
die instrument. The defendant swore that this document 
was given after the instrument was signed. The defendant’s 
testimony, with respect to this document and the circum
stances under which it was given, and the purposes for 
which it was given, is by no means satisfactory. I thcre- 
foi'c accept the plaintiff’s version as to how it came to lie 
given and when it was given, which seems more in aceord- 
i nee with the contents of the document ; and I find that this 
document was given to the plaintiff practically at the same 
lime that he executed the instrument of 9th May, 1898, and 
i hat as between the parties to this suit it formed part of that 
transaction. The document is dated 8th May, 1898, and 
s as follows :—“I undertake to hand over to Mr. William

Judgment. 
Wetmore, J.
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Judgment 
Wetmore, J.

Boardman on receipt of the proceeds of mortgage in my 
favor all interest, discounts and margins I am able to obtain 
in settlement of accounts subsequent. To meet with and 
compare and settle up with the said William Boardman 
within a month from settlement.”

The defendant gave a most extraordinary account as to 
how this document came to be signed. It was shewn to him 
when in the witness box, and he was able to explain how 
it came to be given and he testified as follows:—‘‘After the 
solicitor of the estate wrote and asked me to get the plaintiff 
to sign another document, and to get him to write to his 
uncle and his sisters as they could not hear from him,I wrote 
the plaintiff and he eventually came to Broadview. When 
the plaintiff came to the second document he did all he could 
to evade signing it ; he would not reply to my letters. After 
the signing of the charge of 9th May. 1898. he talked about 
his other indebtedness and asked me if I would assist him in 
getting it straightened out. 1 told him all my best endeavors 
would bo at his service to assist him if he asked me and, if 
lie placed funds at our disposal, that I would assist him and 
to obtain a settlement of all his subsequent accounts, and 
in consequence of that I signed the document exhibit ‘A’.” 
Now in looking at exhibit" A” it will be seen that it is utterly 
inapplicable to such an argument. No reference is made in 
it to funds to be placed at defendant’s disposal and what 
he undertakes to do as to allowances for interest, discounts 
and margins and to settling up with the plaintiff is to be 
done on the receipt of the proceeds of the mortgage in his 
favor. There was no other instrument which the defendant 
held which could be considered a mortgage in his favor ex
cept the charge in question ; and it is perfectly clear that the 
settlement of accounts mentioned in that document must 
refer to the accounts to which the proceeds of the charge 
were to be applied and not outside accounts. This is made 
somewhat clearer—if that is possible—by exhibit ‘ ‘ B, ” a let
ter written by the defendant to the plaintiff in answer to a 
demand for an account, wherein he refers to certain pay
ments which he made, all of which were, according to the
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i le tendant’s testimony, those taken into consideration when 
exhibit No. 1 was executed, or according to the plaintiff 's tes
timony, paid by his instructions after exhibit No. 1 was ex
ecuted and before the execution of the instrument of the 9th 
May, 1898, and therefore embraced by the latter instrument 
under any circumstances, except a payment to one Sherman. 
I must say that the testimony so given by the defendant in 
connection with this exhibit “A" has very materially shak
en my confidence in the credit to be given to his testimony.

The next matter of importance bearing on the question 
of the intention of this charge is the amount of the indebt
edness of the plaintiff to the defendant at the time, and of 
that of the other creditors whom the defendant was to pay 
out of the proceeds of the charge, even assuming that any 
such creditors were specified when exhibit No. 1 was ex
ecuted. As to the defendant ’s own account, there is no 
doubt that the plaintiff was indebted to him in $371.63; but 
whether there was any indebtedness outside of that amount 
is left in the most unsatisfactory state, especially so far as 
the defendant 'a testimony is concerned. The plaintiff states 
that when the amount of $371.63 was settled he considered 
that it included all his indebtedness to the defendant and 
lie gave his reasons why he so considered, ami he most em
phatically stated that at that time he did not owe the defen
dant one dollar for outstanding notes.

The defendant ’s testimony, as to how the amount for 
which the charges were given was made up, is exceedingly 
contradictory and very vague and unsatisfactory. He stated 
at his examination for discovery that the plaintiff owed him 
$371.63 on store account and outside of that for borrowed 
money:. In another part of his examination he stated he 
could not state how much was owing on store account, and 
in another place he says he does not know how the consid
eration for No. 1 was made up, except that there was the 
settlement of the account, whatever it was. At the trial he 
was not sure whether the $371.63 was all the plaintiff’s in
debtedness to him in notes or otherwise, and he did not know 
what the notes were which were taken into consideration at

.1 udgment. 

Wftmore, J.
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the time that exhibit No. I was executed. I have not really 
a particle of evidence before me that the defendant held at 
the time of the arrangement any note of the plaintiffs or 
any written document evidencing the loan of money other 
than these among the exhibits put in evidence. The de
fendant "s lack of memory on the subject seems to be phen
omenal almost. In his examination for discovery he stated 
at one place that an indebtedness of the plaintiff's brother 
to him was included in the charges. At the trial when 
called upon to state what was included in them he makes no 
reference whatever to such indebtedness. Then as to 
Young's claim against the plaintiff, at one time he swears 
that he is not sure that Young’s claim was included in the 
arrangement, and at another time he swore that it was, and 
that the offer to pay Young was voluntary on his part, be
cause Young, who was out of the country, was willing to 
accept anything and therefore it did not go in for anything. 
This was certainly a very generous proceeding on the part 
of a person who is getting an absolute assignment of the 
money in question, assumable as a fair equivalent for what 
was really due to him, and for what he was expected to pay 
to other persons. Seeing that Young’s claim was said to be 
$100, and he had released no part of it. to say the least the 
defendant must have thought he had a pretty fair margin to 
warrant his fathering this claim in this way. In addition 
to all this.l accept exhibit “A,” in view of the circumstances 
under which I have found it was given, as having the same 
effect as a bond or defeasance given at the time the instru
ment of 9th May, 1898. was executed, and making it obligat
ory on the defendant to account, and as pointing with great 
clearness to the fact that the instrument was only intended 
as a security. I therefore, in view of all the matters I have 
set out, come to the conclusion that both exhibit No. 1, and 
the charge of 9th May, 1898, were not intended to be abso
lute transfers of the moneys charged therein, but were only 
intended as security for the plaintiff’s indebtedness to the 
defendant, and the moneys he was instruct eel to pay to oth
er specified creditors of the plaintiff, and that the defendant 
is bound to account for such indebtedness and payments.
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The usual order under such circumstances would be to 
direct an account to be taken by some officer of the Court or 
person appointed by me ; but it was stated at the trial that 
neither party had any further evidence to adduce if such a 
reference was made, and I was requested by the advocates 
on either side to make up the accounts and strike the bal
ance on the evidence before me, and 1 will endeavor to do so.

Reporter :

E. A. C. MeLorg, Advocate, Moosomin.

IN RE DKMAUREZ ESTATE.
Appeal—Appeal for cofits—Leave to appeal—Time to inscribe ap

peal—Delay—Enlargement of time.

Rule 500 of the Judicature Ordinance (C. O. 1898 c. 21). provides 
that “ no judgment given, or order made by the Court or 
Judge * * * as to costs only, which by law are left to
the discretion of the Court or Judge, shall be subject to any 
appeal, except by leave of the Court or Judge giving the judg
ment, or making the order.”

Rule 501 provides that "no appeal shall lie from the judgment or 
order of the Court presided over by a single Judge, or a Judge of 
the Court to the Court in bane, without the special leave of the 
Judge or Court, whose judgment or order is in question, unless, 
&c., but none of the exceptions embrace an appeal, from a judg
ment or order, as to costs only.”

Held, that these two rules are independent of each other; that 
Rule 501 does not apply to an appeal as to costs; that by virtue 
of Rule 500, an appeal as to costs lies irrespective of any of the 
limitations contained in Rule 501, (1) without leave, where, by 
law, the costs are not—and (2) with leave, where, by law, the 
costs are—left to the discretion to the Court or Judge.

Where, therefore, the grounds of appeal were that the Judge had 
ordered costs to be paid out of a fund, out of which he had no 
power to order them to be paid.

Held, that leave to appeal was not necessary.
Time for inscribing appeal, and enlargement of time, discussed.

[Court in banc, December 9th. 1899.J

Demaurez made an assignment for the benefit of his 
creditors of all his property exeept what was exempt from 
seizure and sale under execution. The property consisted of 
a town lot on which were buildings and which was subject 
to a mortgage. The property was sold subject to the mort-

Judgment. 
Wetmore, J.
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Statement. gage under the direction of the Court, and realized $1,580. 
Demaurez o|i|ioHed the sale, and an action had to lie insti- 
tuted by the assignee to eject him from the property. I)c- 
maurez claimed $1,500 out of the funds as his exemption. 
The trial Judge found that he was entitled to $1,500 out of 
the fund, but ordered the costs of all parties to be paid out 
of this $1,500. Demaurez gave notice of appeal, but was 
unable to perfect his appeal in time to have it inscribed and 
heard at the next sitting of the Court in banc, lie applied 
to the Court in banc by notice of motion to have the appeal 
inscribed and heard at that sitting. The motion was op
posed on the ground (among others) that an appeal did not 
lie without the special leave of the trial Judge, which leave 
had not been granted.

The motion was hoard December 4th, 1899.
./. Halfanr, for appellant.
IV. C. Ilamillan, (j. ('.. for respondent assignee.
T. ('. JnlinsloiH , for respondent creditors,
V. Mackenzie, for respondent lien-holders.

| December 9th, 1899. |
The judgment of the Court (Hovleav, Wetmohe, Mc- 

flriiii: and Scott, -1-1.) was delivered by
Wetmore, -I.—This is an application on notice of mo

tion to have an appeal on the part of Demaurez inscribed 
and heard at this sittings of the Court. The application 
must lie refused as the appeal book has not been settled and 
consequently the practice of the Court has not been com
plied with. At the argument of this application there was 
considerable discussion as to whether the appeal would lie 
without the leave of the Judge who originally heard the 
matter, and we consider it advisable to express our opinion 
on the question. We are of opinion that it is not necessary 
to obtain such leave in this ease. The proceeding was by 
originating summons before the Judge to administer a trust 
estate, and the substantial ground of appeal is that the 
Judge, us it is claimed by the appellant, ordered the costs
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nf the creditors and assignee amounting to more than $500 
to be paid out of a fund which was not part of the trust 
estate. Section 50 of the North-West Territories Act (R. 
S.l '. e. 50) confers on this ( 'ourt power among other things, 
to “hear and determine * * * all appeals or motions
in the nature of appeals,” and such jurisdiction will he 
exercised subject to the Rules of Practice prescribed by the 
Legislative Assembly of the Territories. For the purpose 
of discussing the question now under consideration, it is only 
necessary to refer to rules 500 and 501 of the Judicature 
i Irdinance (('. O. 1898 e. 21). These rules are, in our opin
ion, entirely independent of each other. Rule 500 regulates 
the question of appeals from consent judgments and orders 
and as to costs. Rule 501 deals with appeals in other mat
ters. So far as an appeal on the question of costs is con
cerned. Rule 500 provides that “No judgment given or order 
made by the Court or a Judge * * * as to costs
only which by lair arc left to the discretion of the Court or 
Judge, shall be subject to any appeal except by leave of 
the Court or Judge giving the judgment or making the 
order.” It will be observed that this leave is required when 
the judgment or order is as to costs only “which by law 
are left in the discretion of the Court or Judge.” Reading 
Ibis Rule together with the section of the Act which I have 
cited, the inference would be that where the appeal is from 
a judgment or order as to costs only which by law are not 
left in the discretion of the Court or Judge, leave to appeal 
would not be necessary. Rule 501 provides that no appeal 
shall lie from the judgment or order of the Court presided 
over by a single Judge, or of a Judge without leave except 
in certain specified cases, and none of the exceptions em
brace an appeal from a judgment or order as to costs only. 
If the intention of the Assembly was that in no case should 
there lie an appeal on the question of costs only without 
leave, then it was quite unnecessary to insert the provision 
as to costs in Rule 500. .The whole matter would have been 
so provided for by Rule 501. We are therefore of opinion 
that the inference which we have stated would arise under

Judgment. 
Wetmore, J.
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Rule 500 if it stood alone, and was not intended to be taken 
away by Rule 501. Now the questions whieh the appellant 
seeks to raise by this appeal are: («) That this is not an 
appeal from an order as to eosts only, beeause behind it is 
the objection that the learned Judge directed such eosts 
to be paid out of a fund whieh he had no right to order 
them to be paid out of. (b) That the Judge had no discre
tionary power to order them to be paid out of the fund.

Of course we express no opinion whether or not the 
grounds of appeal are well taken, we merely state that they 
are fairly open to the appellant and that leave to appeal 
is not necessary.

We are also of opinion that the appellant is not charge
able with such laches in this ease as to deprive him of his 
right of appeal. It is true he was not prompt in giving 
notice of appeal nor in putting up the security, that is. he 
delayed doing either of these acts until the last moment. 
But this c be charged against him as laches; he had 
the right to take the time whieh the law and practice gave 
him to attend to these matters. We are not to judge as to 
what his reasons for doing so were. Possibly he could not 
make up his mind until the last moment to appeal. Pos
sibly he could not at an earlier date raise the money to de
posit for security. As soon as the deposit was made he 
seems to have shewn anxiety to press his appeal forward, 
lie goes so far as to take the risk of getting his appeal book 
printed before it is approved, and he was thrown over in 
getting his appeal book approved by accidents and delays 
for whieh it Kerns to us he was not altogether responsible. 
We have no doubt that under the circumstances the learned 
Judge who made the order appealed against will, on appli
cation. enlarge the time for perfecting this appeal (and he 
is the proper authority to apply to for this purpose), and 
will so make the enlargement that if the advocates cannot 
settle the appeal b<s>k he will do it himself.

Now as to the cross appeal whieh the respondents’ 
counsel suggested, we express no opinion as to whether or 
not it is open to him to cross appeal, inasmuch as he has

4
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nut given notice of cross appeal within the time prescribed 
b.v Rule 504 of the Judicature Ordinance. If it is, it is yet 
open to him and the enlarging the time for perfecting the 
[ipellant’s appeal will not deprive him of that right. We 

may suggest, however, whether it is not in the power of the 
Judge below under Rule 504, in the exercise of his discre
tion. even now to enlarge the time for the respondents to 
give notice of appeal if they desire to do so.

This application of the Court, however, must be dis
missed, but under all the circumstances there will be no 
order as to the costs of this application.

Application dismissed without costs.

Reporter :
Ford Jones, Advocate, Regina.

HUDSON’S BAY COMPANY v. BATTLEFORD 
SCHOOL DISTRICT.

MACDONALD v. BATTLEFORD SCHOOL DISTRICT. 

i LINKSKILL v. BATTLEFORD SCHOOL DISTRICT.
School Ordinance—Assessment and taxation—Debts—Situs— 

Do m ici l—Do able Do m i ci l.

The School Ordinance C. 0. 1898, c. 75, s. 131, s.-s. 2, interprets 
“personal estate” and “personal property” as including inter 
alia “accounts and debts contracted within the district”; and 
section 132 provides that “All real and personal property situat
ed within the limits of any school district * * * shall be
liable to taxation"—subject to certain exceptions and exemp
tions.

H'ld, Wet moke, J., dissenting, (against the objections, (1) that 
debts have no situs, and therefore cannot be situated anywhere; 
and (2) if they can have a situs, it is, in the case of a creditor 
being a person, his domicile; and of a corporation, the place of

its head office) ; that choses in action, including debts, have a 
situs; that debts contracted within a school district are, for the 
purposes of taxation, situate within the district, and are assess
able by the district notwithstanding that the creditor, if a per
son, has not his domicile therein, or if a corporation has not its 
head office situated therein.

The question discussed whether the situs of a debt is where the 
debtor resides; where the creditor resides; or where the evi-

Judgment. 
Wetmore, J
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deuces of the debt are actually situated, or the records of the 
transactions, from which the debt arises, are kept.

Per Richardson, J., (adopting the opinion expressed in Dicey’s 
Conflict of Laws). Debts, choses in action and claims of any 
kind, must be held to be situate where the debtor or other per
son, against whom the claim exists, resides; or, in other words, 
debts and choses in action are generally to be looked upon as 
situate in the country, where they are properly recoverable and 
can be enforced.

Per Rouleau, McGuire and Scott, JJ. If the situs of a debt is 
the domicile of the creditor, a person as well as a corporation 
may have, if not for all, at all events, for some purposes, more 
than one domicile, namely: (1) At the head office of the corpora
tion, and at the actual residences of the person; and also (2) 
where the business of the corporation, or person, is actually car
ried on; and, therefore, where the Hudson's Bay Company, 
whose head office is in London, England, carried on at Battle- 
ford an ordinary merchants business, and MacDonald, whose 
actual residence was in Winnipeg, Manitoba, also did the same, 
debts contracted to them at the Battleford places of business 
were, for the purpose of taxation, situated in Battleford.

[Court in bone, December 9th, 1899.

TV:’ three appellants appealed to a Judge from deci- 
fltatement. sjons 0f the Court of Revision, confirming their respective 

assessments as to debts due them contracted within the 
school district. On the argument of the appeal it was ad
mitted :—

1. That all the debts were contracted within the dis
trict ;

2. That all the appellants had stores or agencies within 
the district where they carried on business;

3. That the headquarters of the H. B. Co. were outside 
the Territories ;

4. That Macdonald resided outside the Territories, and

5. That Clinkskill resided within the district.

The Judge before whom the appeals were brought re
ferred to the Court in banc the question whether, in view 
of the language of section 132 of the School Ordinance as 
to “accounts and debts” being taxable when “situated 
within the limits of the school district,” these debts were 
assessable against the appellants respectively.
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The reference was heard at Calgary, July 19th, 1899.
A’, li. Bennett, for appellants.
James Muir, Q. C., for respondent.
Judgment was reserved.

\December 9tli, 1899.]
McGuire, J.-—This matter of these three appeals was 

referred by me to the full Court, the questions being 
whether the appellants eould legally be assessed in Battle- 
lord in respects of debts. Taking up first the case of the 
Hudson’s Bay Co., it was conceded that the “debts” were 
contracted within the school district, and that the appellants 
have a store or agency in the district and carry on business 
there, and that their headquarters arc outside the Terri
tories.

The question turns on the construction of sections 
1:31 and 132 of the School Ordinance, appellants contending 
that “debts” have either no situs, and are therefore not 
“situate” within the district, or the situs is where the 
headquarters of the appellants are, and for this reason these 
“debts” cannot be said to be “situated within the limits 
of” the school district, and that only property so “situated” 
is assessable.

Assuming for the sake of argument that the appellants 
are correct that no property of any kind (other than in
come) is assessable unless situated within the district, it 
becomes necessary to enquire if these debts can be regarded 
as so “situated.”

At the outset it seems to me to be beyond serious ques
tion that the Legislature intended “debts” to be assess
able, for they include “debts” under the term “personal 
property,” but limit them to “debts contracted within the 
district.” This definition is in section 131, and from the 
place where it occurs it seems clearly to have been placed 
there in connection with the assessment of property, and 
for the purpose of declaring what should be included under 
“personal property,” a term about to be used in the next

Statement



288 TERRITORIES LAW REPORTS.

Judgment 

Wetmore, J.

[VOL.

section. If "debts contracted within the district” are not 
to lie assessed at all. it would seem idle to have gone to the 
the trouble of declaring them to be included under “per
sonal property." If, therefore, the words "situated within," 
etc., were not in section 132. I think there could be no seri
ous ground for contending that such debts were as liable 
to be assessed as any other kind of personal property. But 
it is contended that it is only such personal property as is 
"situated” within the district that can be assessed, and 
that these debts, utdess they can be shown to be so situated, 
are not assessable.

If. as the appellants contend, "debts" have no xitux,— 
that, being intangible, they cannot have a silits,— then it 
seems to me the words "situated,” etc., could not have been 
meant to apply to "debts" at all, and therefore being "per
sonal property" they were assessable, this limiting phrase 
not applying so as to exclude them. One can hardly imagine 
the possibility of a legislative body intending that a certain 
class of property should be taxable, and in the next breath 
using words of limitation which would from the very nature 
of the thing entirely defeat this intention. It is a well- 
known rule in conveyancing that an exception out of the 
property conveyed must not he repugnant to the grant so 
as to take away all benefit from it ; thus if land were granted 
except the profit* the exception would be void. If the word 
"situated” means having a locality as a tangible or other
wise cognizable entity, and as it would be assumed that the 
legislature must have known that "debts” could not be 
"situated" in that sense, one must come to the conclusion 
that either it intended to defeat the evident purpose of its 
own language in section 131 (and if the above rule as to 
grants applied, the limitation would be repugnant and void), 
or that the word “situated” was meant to apply only to 
such property as could have a "local habitation,” and there
fore not to “debts.”

if. however, "debts,”’ t.e., choses in action, can be 
"situated,” using the word in a sense in which it can bo 
applied to the subject matter, let us sec if the "debts" here
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i-sossed can be regarded as having a situs, and, i£ so, is such 
'itus within the school district. On a consideration of what 
has been said on the subject, I think it is agreed that choses 
in action have a situs, but there has existed much conflict 
id' opinion as to where that situs is. l’rof. Dicey in his 
Conflict of Laws, p. 318, says that property where it con
sists of “ debts or choses in action may be held to be situate 
at the place where it can be effectively dealt with,” and he 
comes to the conclusion that “délits * * * must be 
held situate where the debtor * * * resides; or, in other 
words, debts * * * are generally to be looked upon as 
-ituate in the country where they are properly recoverable 
or can be enforced.” Others, again, hold that choses in action 
are situate where the creditor resides (Phillimore’s Private 
International Law, p. 586), and this is the view which pre
vails in the United States Courts. For this view the maxim 
niobtiia personam sequuntur is cited. It is urged, too, that 
debts can in no sense be situated where the debtor resides, 
hut that, being the property of the creditor, they follow 
his domicile. In Burroughs on Taxation considerable space 
i- devoted to this question, and the conclusion there drawn 
is that evidences of debt, e.g., state stocks, bonds of muni
cipal corporations * * * and indeed all negotiable in
struments, * * * are taxable where the evidence of 
i lie debt is actually situate, but that debts not negotiable 
uro taxable where the owner resides, subject to this proviso, 
that where a person residing in one State has an agent in 
another who loans or invests money for him and holds the 
evidences of debt, and so invests the proceeds of the loans 
"hen collected in the same State, it is held then to be tax

able at the residence of the agent.
It seems to me that if negotiable paper is taxable where 

it happens to be, debts, a record of which is kept in the 
"uks of the creditor, should be assessed where these books 
re kept. For while it is quite true that, strictly speaking, 

i merchant’s books are not per se evidence of the accounts 
ept in them (with some exceptions), the same may be said

Judgment. 
McGuire, J.

VOL. IV.—T. L. REPTS. 39
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judgment. ()f promissory note or a 11011(1, for these do not per se prove 
McGuire, J. themselves or the délit represented by them ; a witness must 

lie produced to prove the signature, delivery, etc. And it is 
certain that a merchant’s books are in fact a very important, 
and, in most cases, an indispensable means of establishing 
his claims. Let a merchant's books be accidentally destroyed 
and their importance as evidence will be obvious.

In the present case the books of the appellants, in which 
are kept a record of the debts assessed by the Respon
dents, were in Battleford within the school district.

If, however, choses in action are to be deemed situate 
at the domicile of the creditor, then we must consider 
whether the appellants have, quoad the Battleford branch 
of their business, a domicile at Battleford. Appellants con
tend that their domicile is at their headquarters in Lon
don. or possibly at their Canadian headquarters in Winni
peg. It is, I think, well established now that corporations 
may have more than one domicile, and that wilien a com
pany or corporation transacts the practical part of its busi
ness in a place different from where it is registered, or where 
its directors meet and which may be called its headquarters, 
the former and not the latter place may be regarded as its 
domicile. In the Keynsham Blue Litis Lime Co. v. Balter,' 
the plaintiffs' head office was in London, and they were regis
tered there and their meetings were held (here, but their 
manufactory and where they sold their goods was elsewhere. 
It was held that their domicile was at the latter place. 
Bramwell. B.. said : “ The question is, where did this cor
poration carry on its business? It. seems preposterous to 
suppose they carried it on elsewhere than where they made 
and sold the article for the price of which this action was 
brought, and that is at Keynsham. I think London was 
merely the place where the directors met, but not where the 
business was carried on.” Channell, B.. agreed “that where 
the parties carry on their business, and not where they meet

' 2 IT. & C. 720: 33 !.. ,T. Ex. 41 ; 0 Jar. (N. S.) 1340 : 0 L. T. 
418; 12 W. R. 188.
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lor the purpose of convenience, is the place to be looked at 
iu this case.”

Now, in the case of the Hudson’s Bay Co., where do 
ihey carry on their business—at London, where the directors 
meet, or at their various places of business in Canada ?

That a corporation may have more than one domicile 
- established by Newby v. Van Op pen,2 discussed and fol

lowed hv the Court of Appeal in Ilaggin v. Comptoir d’Es- 
niiipte de Paris.3 The proposition was distinctly laid down 

iiy Lord St. Leonards in C'arron Iron Co. v, Maclaren,4 and 
was followed in Newby v. Van Oppen.3 The authority of 
ibis latter case has never been questioned. The defendant 
vompany had its headquarters in America, and was incor
porated there and not in England, but it had a branch busi
ness in England, though the manager of this branch was 
required to refer all contracts to the American headquar
ters for approval.

Lord St. Leonard’s language in Canon Iron Co. v. 
Itaclaren' is quoted as follows: “If the service on the 
agent is right, it is because, in respect of their house of 
business in England, they had a domicile in England and in 
respect of their manufactory in Scotland they have a domi- 
eile there. There may be two domiciles and two jurisdictions 

* * and for the purpose of carrying on their business
"lie is just as much the domicile of the corporation as the 
"ther.” This view is the one adopted in Newby v. Van 
Oppen.3 In Thompson on Corporations, it is said that Lord 
<t. Leonard’s view is also accepted in the United States.

To apply the principle laid down in Newby v. Vm 
Oppen3 to the present ease—The appellants have their 
eadquarters outside the Territories, hut they carry on suB- 

-1initial portions of their business at different points in 
anada, and one of these points is at Battleford ; they have 

1 ir years had a fixed place of business there with a manager 
nd a staff of clerks—not a mere agency and an agent to

291

Judgment. 
McGuire, J.
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McGuire, J.
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take orders or to deliver goods or otherwise carry out busi
ness transacted substantially at Winnipeg or London, nor 
is this branch of a transient character, but doing its busi
ness as the Hudson’s Bay Company-—buying, selling and 
carrying on all the business of a local merchant. It seems 
to me that the appellants have a domicile at Battleford in 
respect of their business there, and that if choses in action 
are to lie deemed situate at the domicile of the owner, then, 
quoad the debts arising out of the business of the company 
at Battleford, and which were assessed , and at least 
for the purpose of taxation the situs of such debts was at 
Battleford.

I might add that, taking some of the other tests of 
situs already alluded to, as far as they go they confirm the 
conclusion I have arrived at. The books, in which these debts 
are recorded, are kept and are situate in Battleford; and 
Battleford is the place where these debts would properly be 
recoverable, rather than in London or Winnipeg; actions 
to recover these debts would properly be commenced and 
carried on and tried in Battleford.

It was argued by way of a redurtio ad absurdum that to 
hold that all debts contracted within the school district are 
assessable would result in this: A wholesale merchant 
resident in Montreal chances to meet in Battleford a retail 
dealer residing in Edmonton, and while in Battleford sells 
him a bill of goods on credit—this would be a debt con
tracted in Battleford and so assessable! I do not think that 
so wide a proposition as in the above hypothesis could be 
ma' ", nor do T think it was ever sought to be upheld. 
But the facts in this example differ materially from the facts 
under consideration in this appeal. If the Montreal whole
sale merchant, instead of casually visiting Battleford, had 
a branch store and business there and was in fact actually 
carrying on there a portion of his wholesale trade, and lie 
there sold on credit the goods to the Edmonton merchant, 
the absurdity seems to me to be eliminated.

On the other hand, let us see the contention of the ap
pellants. Because their headquarters happen, for their con-

9

8742
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venience, to bo in Winnipeg or London, they can do busi- Judgment, 

ness in Batlletord and enter into contracts in respect of McGuire, j. 

i heir business there and in every respect practically act just 
as a local merchant could, and yet escape paying a portion 
of the taxes which the local merchant doing the same kind 
of business “across the street ” must pay. Would that be 
a just and equitable imposition of taxes—would that not be 
giving a substantial advantage to the non-resident ?

I have come to the conclusion that choses in action 
including debts have a situs, and may be said to be “ sit
uated ” in some place; that the debts contracted within 
the school district of the respondents and assessed as against 
the appellants were, for purposes of assessment and taxa
tion, “ situated ” within the limits of said school district, 
and that the appeal should lie dismissed, but without costs.

MacDonald v. Battlefobd School District.

This case differs from that of the Hudson’s Bay Co.’s 
appeal in that here the appellant is an individual, and not 
a corporation, and personally living in Winnipeg, but hav
ing, like the Hudson’s Bay Co., a store and business place 
in Battleford, with a manager and a staff of clerks carry
ing on business there in his name.

The same reasoning by which I arrived at the conclu
sion that for the purposes of taxation the Hudson’s Bay 
l o. must lie regarded as having a domicile at their place of 
business in Battleford applies also to the present case. For 
the purpose of the case it may be treated as if the appellant 
while having his personal residence at Winnipeg had his 
whole business at Battleford. Sir James Hannen in r,aid- 
toy v. Lord Advocate, etcsays : “I cannot recognize as 
sound that the fact that an individual * * * who, own
ing a business, carried on in India, resides it may be from 
time to time in different countries, and can from any of 
those countries control the action of his agents who are

•15 App. Cas. 4R8.
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Judgment, carrying on his business for him, transfers the locality of
M.uuiie, j. that business from time to time to the particular country 

in which he happens to reside and from which his orders 
to his agents would emanate.” Mr. Macdonald's business 
is carried on at Hattleford, and the debts in question arc 
part of that business, and, so far as debts can have a situs, 
must be regarded as situated where the business is situated. 
Mr. Macdonald may have other business places and dif
ferent kinds of business, but I do not think that would 
alTeet this question so far as the particular business carried 
on at Hattleford is concerned, or the debts immediately con
nected with any part of that business, lie may control many 
units of business from some point distant from the localities 
of all these units, yet I think it is not doing violence to 
language to say that each unit is situate where it is carried 
on and that the debts part of that business are situate there. 
The other indicia of locality mentioned in the other appeal 
exist here also—the books which contain a record of these 
debts are kept at Hattleford, and it is at Hattleford that 
properly proceedings could and would be taken to recover 
the debts contracted at Hattleford and the proper place for 
payment of such debts would be the appellant’s store at 
that point.

I think the appeal in this case should also be dismissed, 
but without costs.

Ci.inkhkill v. Hattleford School District.

In Clinkskill’s case the only question is as to debts 
having a situs at all, for here the appellant both personally 
resided and carried on his business within the school dis
trict. For the reasons already given, I think they have a 
situs and may properly be said to be situated within the 
limits of the respondent’s school district. The appeal should 
be dismissed without costs.

Hovleau and Scott, JJ., concurred.
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lticliABDBON, J.—At the sitting of the Court in banc Judgment, 
at Calgary in July, 1899, the following question was re- Richardson, j. 
ferred by Mr. Justice McGuire, which had arisen in three 
several appeals from the court of revision of the 1899 as
sessment of the Battleford Public School District, namely :
—Whether or not, in view of the language of section 132 of 
the School Ordinance as to “ accounts and debts ” being 
taxable when “ situated within the limits of the school dis
trict,” debts contracted and due to the appellants, who have 
stores or agencies in the district, where they carry on mer
cantile business, are assessable as against the appellenats.

In his reference the learned Judge points out that one 
of the appellants, Mr. Macdonald, is a non-resident, but 
operates through a resident agent a mercantile establish
ment within the district, and that another of the appellants, 
the Hudson’s Bay Company, is a foreign corporation also 
carrying on mercantile business through an agent, residing 
and operating their establishment within the district, while 
the third appellant, Mr. Clinkskill, is a merchant who re
sides and carries on business within the school district.

The question submitted and on which Mr. Justice 
McGuire asks by his reference to be advised, involves the 
question of what was the interpretation of the word “sit
uated ” used in section 132 intended by the Legislature in 
passing the Ordinance.

This is to be gathered not by taking section 132 inde
pendently of every other jtortion of the Ordinance, but by 
the scope of the whole law.

This section 132 enacts that “all real and personal 
property situated within the limits of any school district 
* * * shall be liable to taxation,” subject to certain
provisions and exemptions defined, none of which have any 
reference to accounts and debts or either.

What is personal property is defined by section 131, 
which enacts that the words “ personal property shall in
clude » * * accounts and debts contracted within the 
district at their actual value.”
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Judiimint. lieferring then to the Ordinance, section 72 imposes 
Hiciiardson, j. lhe duty upon trustees to “ (7) make such assessment on the 

real and personal property of the district, and levy such 
taxes as may lie necessary to defray all lawful expenses and 
liabilities of the school district for the year, or that part 
thereof for which such taxes arc required to he levied;” and 
section 130 the preparation of an assessment roll in which 
shall be set down a list of all the property taxable for their 
school in the district, such list to contain in one line but 
in different columns certain fixed information; such as

(2) Name of owner.
(4) Description of taxable jiersonal property, 

and it is under this heading that the assessments appealed 
from arc made.

It was strenuously contended on the part of the appel
lants that accounts and debts due a merchant can have no 
situs, and therefore cannot be held to be situated anywhere, 
and consequently are not taxable.

The Ordinance, however, has defined the words “ per
sonal property” when used in it to include accounts and 
debts contracted within the school district, and if the ap
pellants’ contention were supported, the effect would be 
that, notwithstanding all personal property except the speci
fic exemptions is to be taxable, such portion as consists of 
accounts and debts contracted within the district are to be 
exempted and thus escape taxation.

Had the Legislature so intended they would have ex
cluded the expression from the definition in seefion 131, or 
used words to clearly indicate the exemption claimed.

The following extract from Mr. Dicey’s work on the 
Conflict of Laws, page 318, seems directly in point, where 
it is laid down as a general maxim that: “Whilst lands and 
generally, though not invariably, goods, must be held sit
uate at the place where they at a given moment actually lie. 
debts, choses in action and claims of any kind must be held 
situate where the debtor or other person against whom a 
claim exists resides, or, in other words, debts and choses in
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action arc generally to be looked upon as situafe in the Judgment, 
country where they are properly recoverable and can be Richardson, j. 
enforced.”

In my opinion the Legislature when using the expres
sion in section 132 “personal property situated” intended 
them (applied to accounts and debts contracted within the 
school district) to limit the assessment to those which, at 
the time of making the assessment, were capable of enforce
ment within the jurisdiction within which the school dis
trict lies.

Mr. Justice McGuire should be advised to reject the 
three appeals.

Wetmore, J.—I see no reason for altering the opinion 
expressed in my judgment delivered on 17th June, 1898, in 
the Hudson's Bay Co. v. Battleford School District, copies 
of which have been placed in the hands of my brother Judges, 
except so as to qualify the concluding sentence of that judg
ment by suggesting that the debts are situated, as therein 
suggested, “ for the purposes of taxation.’ The introduc
tion of the words “contracted within the district” into 
sub-section 1 of section 128 of the School Ordinance in 
1896, does not, in my opinion, affect the question. Under 
the provisions of section 130 of that Ordinance, as amended 
by section 34 of Ordinance Xo. 5 of 1897, property must 
lie situated within the limits of the school district in order 
to render it liable to taxation. These provisions were 
respectively carried forward into sections 131 and 133 of 
chapter 75 of the Consolidated Ordinances. Section 131 
of the last mentioned Ordinance is simply a defining sec
tion. Section 133 is the one that really gives the power to 
tax, and it provides that the property liable to taxation shall 
be situated within the limits of “ the school district.” It 
was very strongly urged at the argument that a liberal con
struction should he put on these words. I know of no rule 
of construction which would authorize the practical elimina
tion of these words from the section, especially in a taxing 
ordinance. The words are capable of a clear meaning, and 
the intention is that a ratepayer shall only be taxed in
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Judgment, respect of his property which is actually situated in the 
Wetmore, j. district, ami those words cannot be so construed as to em

brace one description of property and not another, that is, 
to embrace tangible property and not to embrace intang
ible property. They are too general to be so construed.

It has been urged that the authority to tax is given by 
sub-section 7 of section 72 of the School Ordinance and 
will support the assessment. I cannot give effect to that 
contention. Section 72 delines the general duties of the 
board of trustees, but when a subsequent section like sec
tion 132 points out the manner in which and the extent to 
which such powers must be exercised it must be complied 
with ; the board can go no further.

The question is were any of the debts in question sit
uated within the limits of the school district? I think that 
the rule is correctly laid down in 21 Am. & Eng. Encyclo
paedia of Law, p. 146, ns follows :—“ Debts in general— 
The general rule is that debts follow the person of the 
creditor, and are to be taxed at his domicile.” The maxim 
mobilia sequuntur personam applies, and were it not for the 
limitation in section 132 restricting the right to tax the 
property situated in the district, I would be inclined to 
think that all the personal property of a resident of the dis
trict wherever situate would lie taxable. For the purposes 
of taxation the situs of a debt is, in my opinion, where the 
creditor resides, and not at a place where he has established 
an agency or is carrying on business. Take the appellant, 
Macdonald, for instance. He resides out of the Territories, 
we will say at Winnipeg. Now he would, unless there is 
some special legislation in Manitoba to the contrary, be on 
general principles liable to be assessed in Winnipeg in re
spect of debts contracted in his favor at his place of busi
ness at Battleford. Now-, while I have no doubt that legis
lation could he so framed as to render him liable to assess
ment and taxation in both places with respect to such debts, 
I am equally clear in my own mind that he ought not to lie 
made liable to a double taxation, or what might he a double 
taxation, without clear statutory authority to warrant it. It
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lias been said that section 128 of the Ordinance of 1896 was Judgment, 
amended hy inserting the words “ contracted within the dis- Wetmore, j. 
trict ” in view of my judgment which I have before re
ferred to, and with the very object of rendering sucli debts 
taxable that I held not to be taxable. Assuming that to be 
the fact, the question then arises has the Legislature used 
apt words to effect such intention? If it has not, the Court 
cannot assist. In Brophy v. Attorney-General of Manitoba,“ 
the Lord Chancellor lays down the following at p. 215: “It 
may be that those who were acting on behalf of the Homan 
Catholic community in Manitoba, and those who either 
framed or assented to the wording of that enactment, were 
under the impression that its scope was wider, and that it 
afforded protection greater than their lordships held (o he 
I he case. But such considerations cannot properly influ
ence the judgment of those who have judicially to interpret 
a statute. The question is, not what may be supposed 
to have been intended, but what has been said.” It was 
also urged that unless the construction contended, for on 
behalf of the trustees is given to the sections of the Ordin
ance in question, the amendment so made to section 128 of 
the Ordinance of 1896 will have no meaning at all. I am 
not prepared to admit that at all. I have very grave doubts 
if the words so introduced are not words of limitation, re
stricting the right to assess in respect to debts to such debts 
only as are contracted in the district. It is not necessary, 
however, to decide that, as the question was not raised either 
by the reference or at the argument.

I am of opinion that my brother McGuire should be 
advised that the assessment against Clinkskill is valid, but 
those against Macdonald and the Hudson’s Bay Company 
are bad.

Referring Judge advised to dismiss all three appeals 
without costs.

Reporter :
Ford Jones, Advocate, Regina.

I

• (1895) A. C. 202 ; M L. J. I*. C. 70 ; 11 R. 385 ; 72 L. T. 163.
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Statement.

IX UK LAND TITLES ACT AND LILLIS.

Land Titles Act, IS!))—Application to briny land under Act—Uncer
tainty in description of lands.

A deed in which the land is described as a certain parcel of land 
“ saving and reserving nevertheless thereout and therefrom any 
lots or blocks that may heretofore have been deeded to others ” is, 
unless supplemented by conclusive evidence of the full extent of 
the exceptions, too uncertain to justify the Registrar in acting on 
it on an application to bring the land under the Land Titles Act, 
1804.

[Court in liane, December 0th, 1800.

Lillis duly applied to have the south half and north
west quarter of 26-15-5, west, second meridian, except lots 
t“, 18, lit, 20 and 21 of Dennis, Sons & Company’s survey 
of the said lands, brought under the application of the Land 
Titles Act, 1804, and with his application tendered :

(1) A deed of the south half and north-west quarter of 
26-16-5 west, second meridian, from the II. Bay Co. to I1., 
dated September 10th, 1882, and registered September 30th, 
18-82.

(2) An exemplification of the probate of the last will 
and testament of 1*., and of the grant of letters testamen
tary thereof to his wife, the executrix, from which it ap
peared that P. devised and bequeathed all his real and per
sonal estate to liis said wife absolutely.

(3) A quit claim deed October 12th, 1897, from 
B.’s wife, executrix of the last will and testament of P., to 
B. of the south half and north-west quarter of 26-16-5 west, 
second meridian, “ which said lands and premises have been 
subdivided into blocks and lots by Dennis, Sons & Company, 
land surveyors, which said plan of survey is duly filed in 
the proper registry office in that behalf as plan No. (sic),

5
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saving ami reserving nevertheless thereout and therefrom 
any lots or blocks that may heretofore have been deeded to 
others,” and

(4) A (juit claim deed dated October 28th, 1807, from 
It. to Lillis, in which the land was described in all respects 
and with the same exceptions and reservations as in the deed 
last mentioned.

The abstract of title shewed a memorandum of the fol
lowing instruments affecting the title to the south half and 
north-west quarter of 26-16-5 west, second meridian :—the 
deed first above numbered, quantity of land 480 acres ; a 
plan dated September 11th, 1882, and registered December 
:10th, 1882, described in the abstract as “ addition to Broad
view, P.’s survey,” and numbered 264 ; a certificate of title 
dated April 9th, 1894, to A. of lots 17 to 21 inclusive in 
block 9.

The registrar forwarded the' application to Wetmobe, 
.1., under the provisions of section 43 of the Laud Titles 
Act, 1894. Upon application on behalf of Lillis, Wetmobe, 
.1., on May 26th, 1899, directed that notice of an application 
to be made on Lillis' behalf to a Judge in Chambers on July 
21st, 1899, for an order directing the registrar to issue a 
certificate of title to Lillis for the south half and north-west 
quarter of 26-16-5 west, second meridian, excepting there
from lots 17 to 21 inclusive in block 9, according to a plan 
duly registered in the registry office at Regina as Xo. 264 
should be given by publication and posting. Notice was 
given as directed and at the time and place specified therein 
counsel appeared for Lillis. Xo person appeared for any 
other person interested.

Wetmobe, ,L, referred the application to the Court in 
banc under the provisions of section 140 of the Land Titles 
Act, 1894.

The application was heard December 4th, 1899.
,7. Balfour, for applicant.
Xo one contra.

Statement.
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Judgment.

McGuire, J.

TERRITORIES LAW HE PORTS. [VOL.

[December 9th, 1S99.

The judgment of the Court (Richardson, liovLEAU, 
Wetmore, McGuire and Scott, JJ.) was delivered by 

McGuire, J.—This is an apidication by Mr. Balfour 
on behalf of Michael Lillis to bring the south half and the 
liorth-West quarter of section 26 in township 16, range 5, 
west of the second meridian, except lots 17 to 21 inclusive 
of Dennis, Sons & Company’s survey of the said lands under 
the operation of the Land Titles Act,

The registrar of the Assiniboia Land Registration Dis
trict referred the application to Mr. Justice Wetmore who 
has, under section 110 of the Land Titles Act, referred the 
matter to the Court in banc.

The difficulty which stands in the way of allowing said 
application arises in this way :—

In 1882 the Hudson’s Bay Co. by deed conveyed to one 
Peggott the whole of said half and quarter section. In 
1807 Peggott by quit claim conveyed to one Bowen the said 
land saving mid reserving nevertheless thereout and therefrom 
my tots or blocks that mag heretofore hare been deeded to 
others. A few days later Bowen by quit claim conveyed to 
the present applicant Michael Lillis, describing the property 
in all respects and with the same measurements, exceptions 
and reservations as in the deed from Peggott to Bowen.

The effect of these two instruments would be to pass 
to Lillis the title of Peggott to said half and quarter sec
tion, excepting any lots or blocks that had been deeded to 
others prior to the deed from Peggott to Bowen, and ex
cepting also any lot or blocks which had Been deeded to 
others prior to the deed from Bowen to Lillis.

The applicant concedes that lots 17 to 21, both inclu
sive, had lieen so deeded to others and were therefore ex
cepted, and he makes no claim to these. But there was 
nothing before Mr. Justice Wetmore nor is there before 
this Court, to show that Peggott or Bowen may not have 
deeded other lots or blocks to others prior to the date of 
the quit claim deeds given by them respectively, and if it
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-liould turn out that they had done so, then such lots or Judgment. 
Mocks would not have passed by said instrument, since they McGuire, j. 
purport to convey only so much of said land as had not 
l teen so deeded to others.

A notice of the application and of the time and place 
it would be heard by Mr. Justice Wetmobe was directed to 
lie published in live issues of the “Glenfell Sun,” and to 
be posted up in six places in Broadview, in order that per- 
-ous having interests adverse to the applicant might come 
iu and oppose the application. Xo adverse claimants ap- 
|ieared. Now the fact that no one appeared, in pursuance 
of said notice, to oppose the application, does not by any 
means prove that no lots or blocks other than those admit
ted by the applicant had been deeded to others prior to the 
dates of said respective quit claim deeds. The instruments 
themselves afford no means of ascertaining what lots or 
blocks were excepted from said instruments, and there was 
no evidence offered to show how many or w'hat lots or blocks 
had been so deeded.

It is possible that evidence may exist somewhere to 
show what these lots or blocks may he, but until that evi
dence is forthcoming it is impossible to say what land the 
applicant became entitled to; that is to say, the description 
is left so vague and indefinite that unless it can be supple
mented by exclusive evidence the quit claims on which the 
applicant relies would be void for uncertainty.

This is a rudimentary proposition of law and an in
stance of its application may be found by reference to Pear- 
am v. Mulholland.1 There a tax sale deed, which purported 
to convey to the purchasers “forty-five acres of the south 
half of lot 17,” etc., without, any words to indicate what 
particular forty-five acres were intended, was declared to be 
void for uncertainty.

In the present ease it is obvious that owing to the un
certainty as to what lots or blocks are excepted, it is im
possible to say of any single lot that it is part of what was 
intended to be conveyed to Lillis.

■17 Ont. Rep. MPI!.



THRU I TOR IKS LAW REPORTS.$04

Judgment. 

McGuire, J.

| VOL.

It therefore follows that upon the evidence at present 
before the Court the title of the applicant is so uncertain 
that the registrar should be, and he is hereby directed to 
refuse said application.

Registrar directed to refuse application.
Reporter :

Ford Jones, Advocate, Regina.

THE QUEEN v. CADDEX.

Criminal late—False pretences—False pretence not actually made by 
accused himself but in his presence.

A person who does not otherwise make si false representation him
self, but who is present when it is made, knows it to be false, 
and gets part of a sum of money obtained by such false pretence, 
is guilty of obtaining such sum of money by false pretences.

[Court in banc, December 9th, J899.

This was a Crown case reserved by Wktmore, J. The 
accused was charged before him, first, with having on Janu
ary 25th, 1898, unlawfully and with intent to dc " ' bv
false pretences, from Dorothy Mapleton a sum of
money, to wit $14.95, and, second, with having on the same 
day unlawfully and with intent to defraud by false pre
tences through the medium of David J. O’Keefe, obtained 
from Dorothy Mapleton a sum of money, to wit $14.95. 
The accused pleaded not guilty and was tried in a summary 
way and was convicted.

The facts were found by the trial Judge as follows:—
One David J. O’Keefe brought an action under the 

small debt procedure against Dorjthy Mapleton, and a sum
mons was issued under that procedure on December 8th, 
1897. The claim was for $35.95 for goods sold and deliv
ered and interest until judgment, and there was a memor
andum on the writ of summons that the plaintiff’s claim 
was $35.95 and interest, and that the costs (exclusive of

57
9756
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-hi-riff's fees) wen 85 cents, and judgment by default was 
Inly signed for debt 835.95, costs $1.35 and interest 18 
cuts: total $37.48. The costs included in the judgment 

were made up of clerk’s fees for summons and copy 85 
cuts, and sheriff's fees for service of summons 50 cents.

1 in January 21st, 1898, an execution was issued on this 
iidgmeut against Dorothy Mapletou, and was delivered the 

same day by David J. O'Keefe to accused, who was the 
bailiff of the deputy sheriff, but who had no authority to 
execute a writ of execution unless a warrant to do so was 
issued to him signed by the deputy sheriff. The writ of 
execution in question never passed through the deputy 
sheriff’s office or came to his knowledge, and no warrant 
was ever issued to accused to execute it. The writ of exe
cution was indorsed with a direction to the deputy sheriff to 
levy, in addition to the amount of the judgment ($37.48) 
and poundage and incidental expenses, 50 cents for clerk’s 
fee for entering judgment, and 50 cents for clerk’s fee on 
issuing execution. On the evening of January 25th, 1898, 
the accused met Dorothy Mapletou and produced the execu
tion in question and threatened to go out to her place about 
thirty miles distant the following day and seize under the 
execution. She informed the accused that she had sent 
the money by post office order to the deputy clerk of the 
Court, and warned him that if he went out to her place 
and seized he would do so at his peril. The accused 
persisted in his threat to go to make the seizure. Dorothy 
Mapleton had, iti fact, forwarded to the deputy clerk $36.80, 
which was the amount of the claim and costs as appeared 
by memorandum oil the writ of summons, and this amount 
was received by the deputy clerk on January 25th, 1898.

In consequence of accused persisting in his threat to 
go out and seize, Dorothy Mapleton went to the residence 
of O’Keefe the same evening in order to induce him to 
prevent the accused going out to seize. She then informed 
O'Keefe that she had sent the $36.80 to the deputy clerk. 
O’Keefe was satisfied that she had remitted this money as 
-tated, and recognized it as a payment properly made on

VOL* IY. T. L. REPTS. 80

Statement.
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Statement account of the judgment. He refused, however, to with
draw the execution, claiming that there were more expenses 
attached to it and that there were more costs to pay, and 
he stated that such costs would probably be about #10. 
Dorothy Mapleton then requested O' Keefe to go with her 
and ascertain what the amount of these costs were and she 
would pay them under protest. They accordingly started 
out together : she going to her boarding house and O’Keefe 
going in search of accused. Shortly after this and on the 
same evening O' Keefe and the accused appeared at Dorothy 
Mapleton’s boarding house and saw her there. O’Keefe, 
in the presence and hearing of accused, told her that she 
had 114.1)5 more costs to pay, and she paid the amount to 
O’ Keefe in the presence of the accused. The accused and 
O'Keefe then left the boarding house and O'Keefe paid the 
accused $10, a portion of the $14.95 so received by him from 
Dorothy Mapleton.

At the time this representation was made to Dorothy 
Mapleton and she paid the #14.95, there was $1.GS actually 
due her under the execution, and the amount exacted 
from her was therefore #13.27 more than she was legally 
liable to pay.

O'Keefe knew, when he made the representation that 
there was $14.95 costs to pay, that accused had not made 
any seizure under the execution, and he and the accused 
both knew that uo fees or costs were payable under the ex
ecution for sheriff’s fees, and that the only amount really 
payable by Dorothy Mapleton was the difference between 
the amount paid by her to the deputy clerk aud the amount 
of the judgment with clerk’s fees of signing judgment and 
issuing execution added. O’Keefe’s statement to Dorothy 
Mapleton that she had #14.95 more costs to pay was ab
solutely false, and it was known to both O’Keefe and to 
the accused to be false and was made with the fraudulent 
intent on the part of both O’ Keefe and the accused to in
duce her to act upon it. The statement constituted the 
false pretence upon which accused was found guilty and 
convicted. There was no evidence whatever that the ac-
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' Used himself made this false statement to Dorothy Maple- 
ton. On the contrary, the evidence was that it was made 
by O'Keefe and not by him. There was no direct testi
mony that the accused instigated O’Keefe to make the false 
statement. O’Keefe swore that the whole *14.93, which he 
stated to Dorothy Mapleton was payable, was made up of 
sheriff’s fees which the accused represented were payable, 
and that accused had given him a statement in writing 
showing how this amount was made up, which statement 
he had lost. The trial Judge did not believe O'Keefe as 
to tliis, but stated that there was no evidence produced 
which satisfied him as to what took place between O’Keefe 
and the accused between the time that Dorothy Mapleton 
and O'Keefe separated and the time that O’Keefe and the 
accused appeared at her boarding house, but he inferred 
that the accused was a party to the false pretence and to the 
fraudulent intent from the facts that he appeared at her 
boarding house with O’Keefe ; that he heard the false state
ment made ; that he knew it was false ; that he saw Dorothy 
Mapleton pay the money and O’Keefe receive it ; and that 
he received part of what was paid from O'Keefe.

The following questions of law were reserved for the 
opinion of the Court :—

(1) Was the false statement so made by David J. 
i >' Keefe to Dorothy Mapleton, upon which the conviction 
was made, under the circumstances a false pretense within 
the meaning of section 338 of the Criminal Code, 1892 ?

(2) If it was, was the accused liable to conviction inas
much as he did not himself actually make such false state
ment to Dorothy Mapleton ?

(3) Was the trial Judge justified in law in finding that 
accused was a party to the making of such false statement 
to Dorothy Mapleton, and that it was made with a fraudu
lent intent on his part ?

The case was argued December 4th, 1899.
L. Thomson, for the Crown.
No one for the accused.
Judgment was reserved.

Statement.
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Judgment.

Rouleau,.!.
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[December 9th, 1SP9.~]

The judgment of the Court (Richardson, Rouleau, 
Wktmork, McGuire and Scott, JJ.) was delivered by

Rouleau, J. (after .setting out the facts as above) 
What is a false pretence ? A false pretence is a representa
tion either by words or otherwise of a matter of fact either 
present or past, which representation is known to the per
son making it to be false, and which is made with a fraud
ulent intent to induce the person to whom it is made to act 
upon such representation. (Critu. Code, s. i!08.)

According to the facts of this case there cannot be any 
doubt that a false representation was made by O’ Keefe to 
Dorothy Mapleton as to the amount of money still due, and 
that he made that representation for the purpose of obtain
ing fraudulently a sum of money which he knew was not 
due, and that the said false representation was made to in
duce Dorothy Mapleton to pay the said sum of money.

Iu Reg. v. Woolley » it was decided that the secretary of 
an Odd Fellows’ Lodge, whose duty it was to receive money 
for the members at lodge hours, but not at other times, was 
guilt)" of false pretence because he falsely represented to 
one member that he owed a sum of 13 shillings and 9 pence, 
which he made him pay, while he owed only 5 shillings. 
Alderson, B., said, “If a man represents as an existing fact 
that which is not an existing fact and so gets your money, 
that is a false pretence.’.’ Lord Campbell remarked, “It 
seems that the Legislature meant to prevent such gross 
frauds as may easily be perpetrated, though an enquiry 
might easily be made.”

Therefore I have no doubt that the first question 
should be answered iu the affirmative.

But it was contended that if O'Keefe was guilty of 
that offence, Cadden, the accused, could not be convicted, 
because it is of evidence that he never made any false rep
resentation to Mapleton.

■ 3 Car. AK.08; 1 Den. C. V. 6SB ; T. & M. 37»; 1 New Hess. 
Cas. 311; 1» L, J. M. C. 163; 14 J nr. 405; 4 Cox C. C. 103.
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Although there is no evidence that he made any false Judgment, 
representation himself, still it was found by the learned Rouleau J 
trial Judge that he was present when the false statement 
was made, that he knew it to be false, and that he got part 
of the money so fraudulently obtained. In Reg. v. Young, 1 
where several persons were indicted for obtaining money 
under false pretences, it was objected that although they 
were all present when the representation was made to the 
prosecutor, yet the words could not be spoken by all, and 
one of them could not be affected by words spoken by an
other, but that each was answerable for himself only, the 
pretence conveyed by words being, like the crime of per
jury, a separate act in the person using them. The Court 
of King's Bench, however, held, that as the defendants 
were all present, acting a different part in the same trans
action, they were guilty of the imposition jointly.

It has been laid down as a principle in Reg. v. Mol ami ■' 
and in Reg. v. Kerrigan,4 that on an indictment for obtain
ing money under false pretences, a party who has concurred 
and assisted in the fraud may be convicted as principal, 
though not present at the time of making the pretence and 
obtaining the money.

It seems that the above authorities are very much in 
point with this case, so that the accused, Cadden, washable 
to conviction, and the learned trial Judge was justified in law 
in finding that Cadden was a party to the making of such 
false statements to Mapleton, and that it was made with a 
fraudulent intent on his part. The two last questions are 
therefore answered in the affirmative.

All three guettions answered in a[/irmatiee.

Reporter :
Ford Jones, Advocate, Regina.

2 1 Leach, O. C. 505; 2 East, P. C. 82, 833; 3 Term Rep. 08. 3 2 
Moody C. C. 270. 4 L& C. 383; 33 L. .1. M. C. 71; 0 L. T. 813; 12 
W. R. 41(1; 0 Cox C. C. 441.
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Statement.

THE QUEEN v. PACHA1..

Criminal lair — Caille stealing — Trial la/ jar//, right to -
.V. ir. T. Art.

Although the punishment which may be awarded on a conviction 
for stealing cattle is greater than that which may lie awarded on 
a conviction for stealing certain other classes of property, a person 
charged with having stolen cattle the value of which does not, in 
the opinion of the trial Judge, exceeil (2011.UO, has nut the right to 
lie tried by jury.

[Cuurl in laine, Deremlitr htli, I8UH.

This was a case stated for the opinion of the Court by 
Wktmork, J. The accused was charged before him with 
having stolen one steer, the value of which did not, in his 
opinion, exceed $200. It was conceded that the charge was 
one for stealing " cattle ” as defined by section 11 (d) of the 
Criminal Code, 1892. The accused claimed that under s. 
fit! of the North-West Territories Act, as amended by liO-til 
Vic. 1897 c. 28, s. 14, and s. 07 as amended by 54-55 Vic. 
1891 c. 22, he had the right to be tried with the (interven
tion of a jury, and desired to be so tried. Wrrmore, J., 
tried him in a summary way and without the interven
tion of a jury, and convicted him of the offence charged, 
reserving for the opinion of the Court the question whether 
or not the accused had the right to be tried with the inter
vention of a jury.

The stated case was argued December 4th, 1899.
L. Thornton, for the Crown.
No one for the accused.
Judgment was reserved.

[December 9th, /S99,]

The judgement of the Court (Richardson, Rouleau, 
Wktmork, McGuire and Scott, JJ.) was delivered by

Scott, J.—This is a case stated by Wktmore, J. The 
accused was charged before him with having stolen one 
steer the value of which did not in his opinion exceed $200.
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It was conceded at the trial that the charge was one for 
stealing “ cattle" as defined by paragraph (d) of section 3 
of the Criminal Code.

The accused by his counsel claimed that under the pro
visions of section 66 of the North-West Territories Act as 
amended by 60-61 Vic. 1807 c. 28, s. 14, and s. 67 as amend
ed by ■') 1-■">') Vic. 1891 c. 22, s. 9, he had the right to be tried 
by a Judge with the intervention of a jury of six, and he de
sired to be so tried. The question reserved for the opinion 
..f the Court is whether he had the right to be so tried.

Section 66, as so amended, provides that where the 
charge is for having committed or attempted to commit 
theft, embezzlement or obtaining money by false pretences, 
or receiving stolen property, in any case in which the value 
uf the whole property stolen, embezzled or received does 
not in the opinion of the trial Judge exceed 8200, the 
charge shall be tried in a summary way without the inter
vention of a jury.

The charge in this case being one of theft simply I can 
see no reason for holding that it is not within the provisions 
uf this section. It is true that the punishment that may be 
awarded on a conviction for stealing cattle is greater than 
that which may be awarded on a conviction for stealing cer
tain other classes of property, but the nature of the offence 
and the value of the property stolen are the only matters 
which can be taken into consideration in ascertaining 
whether the charge is within the section referred to.

In my opinion the conviction should be affirmed.

Cun rir/ion a]firuled.

Reporter :
Ford Jones, Advocate, Regina.

Judgment. 

Scott, J.
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PARSLOW v. COCHRANE.

North-Went Territories Representation Act—Executory contract 
referring to an election thereunder—Hiring teams and eon- 
reyances—Wife's authority to contract oti behalf of her hus
band— Evidence—Ratification.

The plaintiff, a livery stable keeper, sued the defendant on an account 
for horses and rigs furnished by him to the defendant, who was a 
candidate at an election for a member of the House of Commons of 
Canada. The evidence showed that to the knowledge of the plain
tiff his account was for horses and rigs furnished by him to the de
fendant during the time he was a candidate and solely for the pur
poses of and in connection with the election.

Held, following Luke v. Perry,' that the contract of hiring was an 
executory one and that it came therefore within the terms of sec
tion 131 of the Dominion Elections Act,t which is incorporated 
with the North-West Territories Representation Act,} by 57-58 
Vic. (1891) c. 15, s. 10, and that the contract was therefore void in 
law, and the plaintiff could not recover.

The plaintiff also sued the defendant on an account for horses and 
rigs furnished by one Pepper, some of them to the defendant, oth
ers to the defendant's wife, and some to both of them, which ac
count Pepper had assigned to the plaintiff. These horses and rigs 
were not clearly shown to have been furnished in connection with 
the election, though the evidence led to a strong suspicion to that 
effect.

Held, that when the defendant seeks to rely upon provisions of the 
statute to avoid liability upon an executory contract alleged to have 
referred or arisen out of an election, nothing should be intended in 
favor of such a defence, and it must clearly appear that such con
tract did refer to an election held under the Act.

Evidence of ratification discussed.
[Scott, J., December lôth, 1899.

This action was tried at Calgary on the 27th and 28th 
days of November, 1899, before the Honorable Mr. Justice 
Scott.

The facts sufficiently appear from the judgment.

James Muir, y.C., for the defendant. With respect to 
the first account it is an executory contract in connection 
with an election, and comes within the terms of section 131 
of the Dominion Elections Act, and is therefore void. Luke 
v. Perty.1

t K. 8. C. c. 8. i R. S. C. c. 7.
» 12 U. C. C. P. 424.
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With respect to the second account, the defendant's Argument, 
wife owned separate estate, a fact which was well known 
lo the plaintiff. The wife was therefore alone responsible.

C. T. Jonas (•/ ll. Smith, Q.C., with him), for the plain
tiff.

Nothing was said at the time of the hiring as to pay
ment and the contract was therefore merely an implied and 
not an executory contract, and therefore does not come 
within the terms of the statute ; Foster v. Dawler;7 Anson 
mi Contracts, pp. 13 and 14 ; as to the husband’s liability 
for his wife’s debts see McQueen, Husband and Wife, pp. 
it I and 93 ; besides, the defendant by his ratification of pre- 
\ ions dealings constituted his wife his agent.

[December 15th, 7599.]

Scott, J.—The plaintiff who carries on business as a 
livery stable keeper at Calgary, claims from the defendant 
s168.75 for horses and rigs furnished by him to the defend
ant, and the sum of 883.30 for horses and rigs furnished 
to the defendant by one Isaac Pepper, who also carries on 
business as livery stable keeper at Calgary, the last men
tioned claim having been assigned by Pepper to the plain
tiff.

The defendant besides denying that the horses and rigs 
claimed for were furnished and disputing the assignment, 
alleges that if the horses and rigs were furnished, they were 
-o furnished under and in pursuance of an executory con
tract, promise or undertaking which arose out of a certain 
parliamentary election for the House of Commons for the 
electoral district of Alberta, in which election the defend
ant was a candidate, and that the horses and rigs were 
aurtiished for the purposes of, and in connection with, the 
-aid election.

The evidence shows that to the knowledge of the 
plaintiff the whole of his account for 8163.75 was for horses 
and rigs furnished by him to the defendant during the time

a U Ex. 839 ; 20 L. J. Ex. 385.
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Judgment, he was a candidate at the election referred to in the de 
Scott, j. fence, and solely for the purposes and in connection with 

such election.

Section 131 of the Dominion Elections Act, which is 
incorporated with the North-West Territories Représenta 
tion Act, by virtue of section (17 of the latter Act, pro
vides as follows : 131, every executory contract or prom
ise or undertaking in any way referring to, arising out of. 
or depending upon any election under this Act, even for 
the payment of lawful expenses, or the doing of some law 
ful act, shall be void in law.”

The effect of an exactly similar provision was consid
ered by the Court of Common Pleas in Ontario, in Luke v.

in which the work claimed for was the publication 
of an address by the defendant to the electors, in which 
he announced himself as a candidate. The Court there 
held that the publication was a matter referring to a par
liamentary election, and that the defendant might lawfully 
jiay for it, but that the defendant could not be compelled 
by Court of law to keep a promise which is void in law’, 
and that the plaintiff had only the moral honesty of the de
fendant to rely upon.

I see no reason for dissenting from the opinion ex
pressed in that case, and as I am of opinion that the plain
tiff's claim for $103.75 is within the meaning of the pro
vision referred to, I must hold that he is not entitled to 
recover in respect of it. It is with reluctance, however, 
that I so hold, because, in my view, the evidence shows 
that were it not for that provision, the plaintiff would be 
entitled to recover the full amount.

As to Pepper's account for 889.50, some of the horses 
and rigs charged for were furnished to the defendant, 
others to the defendant’s wife, and some to both of them. 
The defendant states that his wife had separate estate and 
was carrying on a separate business, and that she had no 
authority from him to hire horses or conveyances on his 
account. Pepper states that he never had any instruc
tions from the defendant to charge to his account any rigs
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furnished to his wife, but that they always charged them to Judgment, 
the defendant, and that he had always paid for them be- scott^J. 
fore, and the plaintiff, who was at one time in partnership 
w ith Pepper in the same stables, states, that he had been 
furnishing horses and rigs to the defendant for years, and 
that he gave him, the plaintiff, instructions to enter in the 
daybook the names of persons to whom rigs were furnished 
on the defendant’s account.

I hold upon the evidence that defendant by his ratifica
tion of prior transactions of similar nature, and by his con
duct, has shown that his wife was authorized to pledge his 
credit with Pepper for the horses and rigs furnished upon 
her order.

An item of the account amounting to 810 is for feed 
for one horse of hay and oats for 17 days. This was or
dered by the defendant’s wife. There is nothing to show 
lliat the horses belonged to the defendant, or that his wife 
was authorized to pledge his credit in that wa>. The item 
must therefore be disallowed.

Another item of 812.50 is for board furnished for a 
horse of a friend of defendant’s wife. As there is no evi
dence connecting the defendant with this transaction, it 
must also be disallowed.

Another item is for the hire of team and democrat 
un the 20th June, 1890. There is no evidence that this 
was supplied.

Another item is for four teams and rigs supplied on 
ird June, 1890 (the polling day of the election). Pepper 

■-ays: “ These rigs were ordered by defendant personally 
mi the 19th June. He asked me how many teams I could 
;ive him on the 2:Ird June, and I told him I could give 

him four ; that was all that was said. I do not know that 
my of my teams were used to convey voters to the poll."

The defendant says : —" The item in Pepper’s account 
>f 20rd June would lead me to suppose it was for carrying 
eople to the polls."

Mr. McCarter, who appears to have been acting as de
fendant's agent, says :—11 I remember going to defendant’s



316 TBRRITORIBS LAW REPORTS [VOL.

Judgment, stables oti different occasions when he had not the neces 
Srott, J. sar>' rigs and horses himself, and I told him to get them 

for me." He also says with reference to a charge of the 
plaintiffs for three horses and rigs supplied on the same 
day:—“Whether these rigs were used or not on election 
day 1 do not know. I should say there were four or five 
rigs of Mr. Parslow’s and Mr. Pepper’s."

It was contended that this evidence shows that the 
teams were furnished by Pepper for the purpose of the 
election, and that therefore the claim in respect to them was 
within the statute referred to.

It does not clearly appear that the teams referred to 
by Mr. McCarter were those which were ordered by the de
fendant personally on the 19th June. It may be that they 
were other teams which had been ordered by the plaintiff 
from Pepper by Mr. McCarter’s instructions. No doubt 
the evidence leads to the suspicion that the teams charged 
for by Pepper were used for the purpose of the election, but 
to my mind it falls short of proving that such was the case. 
I also think that nothing should be intended in favour of 
the defence which the defendant relies upon to avoid 
liability.

I give judgment for the plaintiff for 885.25, the amount 
being made up as follows :

Amount of Pepper's claim............................. 889 SO
Less items disallowed...................................... 810 00
Less items disallowed...................................... 2 50
Less items disallowed....................................... 7 00 19 SO

Total.......................................................... 870 00
Interest from 23rd June, 1890....................... 15 25

8SS 25

Reporter :
A. Stuart, Advocate, Calgary.
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: artirf—Coin 111 imtion tit take evidence of iritnetmes nhrixid - 
amination of party thereunder.

tinier a general commission to examine witnesses abroad on be
half of both parlies, tile witnesses intended to be examined not be
ing named in the order or the commission, it is not permissible for 
the plaintiff to give bis evidence bet ore the Commissioner, and, 
where the commission is opened at the trial, the plaintiff’s deposi
tions on being tendered in evidence will be rejected.

[Rovi.kav, J,, January 27th, !!)<»),

The plaintiff, who resided at Guelph, in the Province 
of Ontario, brought an action of detinue against the de
fendant, a resident of Alberta. The point at issue was the 
ow nership of a certain heifer, and depended upon the ques
tion whether the terms of a certain written agreement sign
ed by the parties in the Province of Ontario, had been car. 
ried out.

The defendant applied for an order for the issue of a 
commission to take the evidence of witnesses on his be- 
Ivilf in the Province of Ontario. The plaintiff consented 
to the order upon the condition that he should also be al
lowed to call witnesses before the commissioner on his own 
behalf. The order accordingly provided that a commis
sion should issue for the examination of witnesses on be
ll ilf of both the plaintiff and the defendant. It contained 
the names of none of the witnesses intended to be examined. 
I pon the taking of the evidence under the commission, the 
plaintiff’s counsel tendered the evidence of the plaintiff 
1 itnself, having given the two days' notice of his intention 
t - do so provided for in the order, and his evidence was taken 
- abject to objection. The commission was opened at the 
vial of the action and the defendant objected to the read- 

■g of the plaintiff’s evidence on the ground that the com
mission and the order under which it was issued were not 

ide enough to include the taking of the plaintiff’s evidence.

-117

Statement.
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Argument. McCarthy, V C, for the defendant. A special ap
plication should have been made if it were desired to ex
amine the plaintiff, because the Coutt requires a stronger 
case to be made out before it will allow the plaintiff to be 
examined abroad than is necessary either in the case of an 
application to examine the defendant or more witnesses 
Nailiii v. Itnmictt,1 /.lyhf v. A nlirosli Cumyatuj.Hunt* v. Woutl- 
font,* A'etv V. Itunu* The plaintiff is not strictly speaking 
a witness and does not come within the terms of the com 
mission.

/{. II. Ilfnn-ll, for the plaintiff. The plaintiff is a wit
ness and comes within the terms of the order and of the 
commission, and due notice of the intention to examine him 
was given. Besides, the objection is taken at too late a 
stage ; the defendant should have moved in Chambers to 
suppress : Chitty's Archbold, 14th edition, page 541.

McCarthy, (j.C., in reply.

[Calyary, January, J7th, 19011]

Rouleau, J.—Objection was taken by the defendant 
at the opetv'ng of the commission that the evidence of the 
plaintiff given in said commission should not be read, as 
there is nothing in the order granting the commission, nor 
in the commission itself, authorizing the commissioner to 
take the evidence of any of the parties in the cause.

It was contended by the plaintiff that the commission 
was issued by the defendant, and that the plaintiff con 
sented to such commission to examine witnesses abroad, and 
that he had a right under said commission, to examine the 
plaintiff as a witness on his own behalf.

On the affidavit of defendant stating that Henry Wade 
John Kelly and Hugh McMillan were material witnesses, a 
summons was issued to show cause why a commis
sion should not issue to examine them in the Province 
of Ontario. On the return of the summons the plaintiff

' Sit L. .1. ('ll. 253 ; 25 (’h, I). 21 : 4M L. T. 454 s 32 W. R. 70.
' 53 L. T. 25. a 1304, 1 Oh. 33. 4 144 !.. J. (j. B. 104 : 14 R. 33» :
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l’]ieared and a short order was issued giving liberty to the 
defendant to issue two commissions for the examination 
of witnesses on his behalf at the city of Toronto and the 
city of Guelph in the Province of Ontario. Leave was re- 
served to the plaintiff to call witnesses on his own behalf.

The long order provides that a commission issue “ to 
J. I'. Kilgour of the city of Guelph, and a second commis
sion to Alexander Samson of the city of Toronto, for the 
examination of witnesses cira voce on behalf of the defendant 
and the said plaintiff respectively at the city of Guelph and 
at the city of Toronto aforesaid before the said commission
ers respectively.”

In due course a commission was issued appointing Alex
ander Samson of the city of Toronto in the Province of 
i intario, commissioner, and by that commission he was 
authorized to examine rira core upon the matters at issue 
such witnesses as might be produced on behalf of the said 
plaintiff, and the said defendant. It is no where mentioned 
that he was authorized to examine any witnesses in par
ticular or any of the parties, either plaintiff or defendant, 
to the cause. In a word, it was a kind of roving commis
sion. I have no concern with the irregularity of such a 
commission, because it appears to have been issued by con- 
-vnt, but did such a commission authorize the commissioner 
to examine any of the parties to the cause ? I have ex
amined closely all the authorities I could find _n that point, 
oid as a result, I have come to the conclusion that although 

a commission may issue to examine witnesses abroad on good 
rounds shown, the Judges seemed to be a great deal more 
irticular when the commission was issued to examine one 

t the parties to the case ; and in no instance was that 
authority exercised when either the plaintiff or defendant 
vas not mentioned as a witness on his own behalf in said 
unmission.

In the case of Catlelli v. Groom»,* it was held that it is 
1 scretionary with the Court to grant a commission to ex- 
mine parties to an action resident abroad, under the 1 Will.

5 21 L. J. q. B. 308 ; 18 q. B. 490 ; 18 Juc. 883.

Judgment. 

Rouleau,J.
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Judgment. IV, c. 22, s. 4, and the Court will do so only where it ap- 
Rouleau,.!, pears front the affidavits in support of ihe application to 

lie conducive to the due administration of justice. l,ord 
Campbell, C.J., said : “I think it lies upon the person ap 
plying to the Court to shew that it would be conducive to 
the due administration of justice that the commission should 
issue ; and that it is not enough to shew that the plaintiff 
or defendant lives out of the jurisdiction of the Court. It 
would lead to most vexatious consequences if constant re 
course could be h d to this power, and it would be in all 
cases where the parties wished to avoid the process of ex
amination here."

I.ord Justice Cotton in the case of Launon v The Vacuum 
Brake. Co.,h says : “ If a plaintiff wishes to be examined as
a witness on his own behalf, unless there are very strong 
positive reasons for his not coming over here, leave will not 
be given to examine him abroad, but he must come here.

In this case there is nothing to show, either by affidavit 
or otherwise, that the plaintiff wished to be examined 
abroad as a witness on his own behalf.

Lord Usher, in the case of Coch v. Alr.ock,' is just as 
emphatic as Cotton, L J. After laying down the rule for 
the examination of witnesses abroad, he says : “ With re
gard to the case of a plaintiff who asks for a commission to 
be himself examined, the rule is to be more strictly ap
plied. ' '

In the case of Huts v. Woodford^ it was held that “ the 
position of a defendant domiciled abroad, when making an 
application for the issue of a commission or for the appoint 
ment of an examiner to take evidence abroad, is different 
from that of a plaintiff when making a similar application, 
in as much as the tribunal here has been selected by the 
plaintiff himself."

In this connection Chitty, J., says : There are many 
cases where the Court has been reluctant to accede, on the

6 5* L. .1. till. Ill : 27 Ch. I) 137 i .71 L. T. 275 : 33 W. II. MW- 
57 L. .1. Q. II, 189 ; 21 Q. U. D. 178 ; 38 W. H. 747,
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application of a plaintiff, to a commission abroad to take 
vidence, when it is the plaintiff who has chosen his own 

tribunal here.”
My last reference will be to the case of Amlin v. Has- 

- a.‘ Cotton, L.J., in his judgment laid dowh very clearly 
the difference between the examination abroad of an ordin
ary witness and the examination of the parties to the ac
tion, especially the plaintiff. He says: "A party does not 
-land in the same position as a mere witness, as it may be 
very important that a party should be present to be ex
amined at the trial when there is no necessity that a mere 
witness should be present.” Further he goes on: “No case 
is made out that it is impossible for the plaintiff to come 
over to this country to attend the trial ; and what we have 
to consider is, whether, under the circumstances of this 
particular case, justice requires that he should be examined 
hi the way directed by the order. In my opinion it is not 
consistent with the due administration of justice to allow 
the plaintiff to give evidence on his own behalf without 
attending to be orally cross-examined.”

Lindley, L.J., in the same case says: "The order can
not lie treated as equivalent to an order to take evidence 
/• bene esse, no materials having been brought forward to 
justify an order of that nature. Our order, iu fact, comes 
to this ; that the plaintiff’s dejrositions on his own behalf 
ire not to lie adtnissable without the consent of the de
fendant.”

For these reasons the evidence given by the plaintiff 
under the commision must be suppressed, as the commis- 
■doner had no authority to examine him.

I hold besides that such application can either tie made 
■n Chambers by summons, or to the Court uirectly : See 
'trill v. General Iron Screw Collier Co.'

ItKPORTBR :
C. A. Stuart, Advocate, Calgary.

» 35 L. J. C. P. 321; L. R. 1 V. P. (UK); 12 Jur. N. S. 727; 14 L. 
T. 711; 14 W. R. 893.

TOL. IV.—T. L. Mm. II

Judgment, 

Rouleau, J,
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CONRAD ET AD. v. ALBERTA MINING COMPANY, 
LIMITED, ET. AL.

Judgment—Sale of lundi* thereunder—Setting aside judgment— 
Leave to defend—Substitutional service of writ—Service on a 
foreigner—Rights of innocent purchasers under judicial sale.

The plaintiffs in 1800 issued a writ against the defendant com
pany, and six individual defendants who were shareholders in 
the company, and in their statement of claim asked that the 
individual defendants lie declared trustees for the defendant 
company of certain mining locations in Alberta; that the lands 
he sold under the order of the Court, and the proceeds applied 
in payment of the plaintiff’s claim against the defendant com
pany under a prior judgment which was still unsatisfied. Healy, 
one of the defendants, was a foreigner and resided outside of 
the jurisdiction. An order for the substitutional service of the 
writ by pre-pa id registered letter was obtained, but the writ, 
as a matter of fact, never came to his notice; judgment was en
tered in default of defence against all t he defendants, the lands 
were sold to one Sills, the sale was confirmed by an order of 
the Court and a certificate of title was issued by the Registrar 
to Sills under the Court’s direction.

On an application in June, 1809, by the defendant Healy to have 
the judgment and sale set aside and for leave to defend upon 
the grounds : (1) that the material upon which the order for 
substitutional service bad been made was insufficient; (2) that 
he had no actual notice of the proceedings undei which the 
judgment bad been pronounced ; (If) that the judgment had 
been fraudulently obtained ; (4) that notice of the writ, and not 
a copy of it, should have been served upon him.

Held, ( 1) That the material upon which the order for substitu
tional service had been made was sufficient.

(2) That the alleged fraud bad not been proven.
(M) That following Moore v. Martin,« the service of the writ itself 

upon Mealy, though a foreigner, and out of the jurisdiction, 
was neither a nullity nor irregular, inasmui h as the form of 
writ provided in the Territories is itself a notice.

(1) That although Healy had no actual notice of the proceedings, 
yet as the substitutional service was effected in the mode pre
scribed in the order, and the order was made on sufficient ma
terial, the Court had jurisdiction to deal with his interest in 
the property ; that the purchaser Sills, was not bound to ascer
tain that the substitutional service provided for had the effect 
of bringing the proceedings to the notice of Healy, and that 
the purchaser’s rights should therefore not be disturbed.

(5) That as Healy had disclosed a defence upon the merits, he 
should be allowed in to defend upon giving security for the 
plaintiff’s costs without prejudice to the purchaser’s rights.

[Scott, .1., February 23rd, 1000.}

« N. W. T. R. pt. 2, p. 48; I Terr. L. R. 230.
I Affirmed on appeal to Court in banc; Vide infra and 21 

Can. L. T. 102.
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The plaintiffs had, as members of the firm of I. G. 
Ilaker & Company, obtained a judgment in 1880 against 
the defendants, the Alberta Mining Company, for a certain 
sum of money, and were, under the terms of the dissolu
tion of partnership, entitled to the lienefit of the same. 
After several unsuccessful attempts to obtain satisfaction 
by execution, the plaintiffs in 18110 commenced another 
action against the defendants, the Alberta Mining Com
pany, and joined six other individual defendants who were 
shareholders in the said company, alleging that these six 
individual defendants held certain mining locations, for 
which patents had been issued to them, as trustees for the 
defendant company, and claimed :—

(1) A declaration that the individual defendants were 
such trustees ;

(2) An order for the sale of the lands in question;
(3) Payment of their claim and costs out of the pro

ceeds.
After several unsuccessful attempts to serve John J. 

Healy, one of the defendants, with the writ of summons 
at Seattle, Washington, and at Sitka, Alaska, the plaintiffs 
upon the affidavit of one of their advocates, alleging that 
the writ of summons had been sent to one Lytton Taylor, 
it Sitka, Alaska, for service upon Healy, and that a letter 
which was produced as an exhibit, had been received from 
the said Taylor from Nashville, Tennessee, stating that the 
letter containing the writ had been forwarded to him there; 
that Healy’s headquarters were in the Yukon Territory ; 
that the plaintiffs might write to one R. C. Rogers, United 
States Commissioner, at Sitka, Alaska, who was acquainted 
with Healy and would no doubt be able to find him ; that 
there was a United States Deputy Collector of Customs at 
Circle City, Alaska and that Healy was in the employ of 
the North-West Trading Company, whose headquarters 
were at Chicago, Illinois ; obtained an order to serve Healy 
substitutionally by mailing a copy of the writ together wfth 
copies of the statement of claim and the order in prepaid 
registered letters addressed to him, Healy: First, in care of

Statement,
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R. C. Rogers, Vailed Stales Commissioner, Sitka, Alaska : 
second, in care of United States Deputy Collector of Cus
toms, Circle City, Alaska ; third, in care of North-West 
Trading Company, Chicago, Illinois.

None of the defendants entered any defence to the 
action, and on proving compliance with the terms of the 
order for substitutional service, judgment was entered 
against Healy and all the other defendants, declaring them 
trustees of the mining lands in question, and direc'ing a 
sale of the same and payment of the plaintiff's claim and 
costs out of the proceeds.

Under this judgment the lands were sold and one John 
11am Sills became the purchaser for the sum of 82,200. 
On December fith, 1897, the sale was confirmed by an order 
of the Court, and the lands together with all ore, minerals, 
and mining rights therein, were vested in Sills by a vesting 
order which directed a cancellation of the certificates of 
title previously issued to the defendants, and the issue of 
new certificates to Sills. This order was carried out by 
the registrar and new certificates issued as directed. Out 
of the purchase money 81, ">80.70 was applied in payment 
of the plaintiff’s claim and costs ; 8019.30 still remained in 
Court to the credit of the action.

In June, 1899, the defendant, Mealy, made an applica
tion by summons in Chambers to have the writ of summons, 
the copy and service thereof, the various orders for sub
stitutional service, the judgment entered in the action, and 
the order confirming the sale of the lands, and all other 
proceedings set aside upon the grounds :

(1) That the material, upou which the order for sub
stitutional service was granted, was insufficient ;

(2) That the proceedings had never actually come to 
the defendant Mealy’s notice, before the judgment and sale 
of the lands ;

(3) That the judgment was obtained by the fraud of 
the plaintiffs, and by imposing on the court ;

(4) That the service of the writ upon him was a nullity 
and void inasmuch as he was not a British subject, and that
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notice of the writ only should have been served instead of a 
copy thereof.

In his affidavits filed in support of the application, the 
defendant Healy swore that at the time of the issue of the 
writ, he was, to the knowledge of the plaintiffs, and of the 
secretary of the defendant companies, Mr. J. S. Dennis, 
residing in Chicago, in the employ of the North American 
Transportation Company ; that he had never received any 
of the letters containing the writ and knew nothing about 
the proceedings until March, 1899; that he was not a trustee 
for the company of the lands in question, nor had the com
pany any interest in them ; that one of the defendants, W. 
(1. Conrad, had fraudulently attempted to]act as his agent 
and sell the lands in England under a forged power of at
torney ; that both the plaintiffs knew he was not a trustee, 
and that he believed they had taken the proceedings with 
the fraudulent design of deceiving the Court and obtaining 
the judgment and sale of the lands without his knowledge.

The plaintiff, W. G. Conrad, by an affidavit, denied 
catagorically all the acts and knowlege with which he was 
charged in Healy’s affidavit.

R. It. Bennett, for the defendant, Healy, in support of 
application.—Healy is not a British subject, and notice of 
the writ, and not a copy of it, should have been served on 
him : Bedrlington v. BeddingtnntFentman v. Aktieholayet 
Smickarefabrik,* Hewitson et at. v. Fabre,4 Henderson v. Hall, 5 
l’iggot on Service out of the Jurisdiction, p. 55. The rules 
for service out of the jurisdiction cannot apply to any but 
British subjects. The service of the writ was therefore a 
nullity and void. The evidence shows that Healy was not 
a trustee and discloses a good defence. He should, there
fore, be allowed in to defend.

P. McCarthy, Q.C., for the plaintiffs :—The alleged 
fraud is not proven. The form of writ in the Territories 
is itself a notice and can be served on a foreigner. Moore

* 45 L. J. P. 44 ; 1 P. D. 4211; 34 L. T. 388 : 24 W. H. 348; J 45 
!.. J. Ex. 327; 1 Ex. I). 237; 24 W. K. 405. 4 57 L. .1. Q. B. 440; 
21 q. B. D. 8 ; 58 !.. T. 858 ; 30 W. K. 717. 5 8 O. P. R. 353,

Statement,
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Argument, v. Martin.' The land lias been sold to innocent purchasers 
and their rights cannot lie destroyed : Rorer on Judicial 
Sales, 2nd ed., pages 63, 235, 241 and 238 ; Watson’s Com
pendium of Kquity, 2nd ed., p. 101)3 ; Sugden on Vendors 
and Purchasers, 8 Am. ed. 110 ; Selon on Decrees, 4th ed., 
p. 1404. A defense would therefore be fruitless. In any 
case security for costs must be given : Watt v. Harnett,"

Hennett, in reply.

j February 2Srdt 1900. J

Scott, J. (after setting forth the facts as stated above 
the learned Judge proceeded as follows)—The first ground 
for the application is that the materials upon which the 
various orders for substitutional service were made, were in
sufficient. As far as I can ascertain only one such order was 
made, viz., that of 30th June, 1896, and as to that I am of 
opinion that in the absence of fraud and concealment on 
the part of the plaintiffs or their advocates, the applicant 
has failed to show that the materials U|ion which it was 
obtained were not sufficient to warrant it.

The plaintiff’s advocates appear to have been under 
the impression after the commencement of the action that 
they could procure (lersonal service upon the applicant. 
Acting upon information they had obtained as to his where
abouts, they first attempted to serve him at Seattle, having 
obtained further information there, they next attempted to 
serve him in Alaska. It was after making this second at
tempt that they received information which, upon being 
presented to a Judge, satisfied him that personal service 
could not reasonably be procured, and that the mode of 
substitutional service prescribed by him in the order would 
have the effect of bringing the writ to the knowledge of the 
applicant. In my view, the information was such as would 
reasonably lead to that conclusion. It appears from the 
applicant’s own affidavit that he left Chicago for Alaska

6 3 (J. B. 1). 3(13 ; 38 L. T. IHI3 : 211 W. R. 74.> ; affirming 47 L. 
J. (j. 11. 829,
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more than seven weeks before the datv of the order. It 
is therefore probable that |>ersonal service upon him could 
not have been effected at the time the order was made. 
It may be however that if the plaintiffs had been aware of 
his residence and occupation at that time, a better mode 
of effecting substitutional service might have been devised.
I am not satisfied, however, that they possessed this know
ledge. The fact that the mode of substitutional service 
prescribed by the order did not have the effect of bringing 
the writ to the knowledge of the defendant is not alone 
sufficient ground for setting it aside : Walt v. Barnett.1’

But it is alleged that the judgment was founded on 
fraud and that the order for substitutional service was ob
tained by imposing on the Court. The fraud alleged is 
that the plaintiffs knew that the defendant company had 
no interest in the lauds patented to the applicant, and that 
they also knew that he was connected with the North 
American Transportation Company, and that his residence 
and place of business was in Chicago.

I am not satisfied upon the materials before me that 
the plaintiffs possessed this knowledge. It would he diffi
cult for me to lielieve that the plaintiffs, knowing that they 
had no cause of action against the applicant, would con
sider themselves sufficiently astute to conceive, and without 
the knowledge and assistance of their advocates, carry out 
a scheme for obtaining a fraudulent judgment against the 
applicant without his knowledge. It would also be diffi
cult for me to believe that an advocate of the Court would 
lie a party to such a scheme. It is not, however, suggested 
that the advocates were parties to the fraud or imposition 
charged ; in fact, to hold that they were I would have to 
find that not only the plaintiffs and their advocates, but 
also the secretary of the defendant company, the firm of 
attorneys in Seattle and Lytton Taylor were parties to it, 
and that the forwarding of the writ to Seattle for service, 
the letter from the attorneys there, the forwarding of the 
writ to Sitka, and the letter from Lytton Taylor formed 
part of the scheme to mislead the Court.

J mlgment. 

Scott, J.
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Judgment. 

Scott, J.
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I must also hold that even if the applicant were not a 
British subject, the service upon him of a copy of the writ 
of summons instead of a notice thereof was not a nullity, 
or even an irregularity. In Moore v. Marlinit was held 
by the Court in bane that the common form of writ then and 
now in use in the Territories is in itself a notice, and that it 
may be served on a foreigner: that by it he is simply notified 
that he has been sued. Although that question does not 
appear to have arisen in the matter then before the Court, 
and it was not necessary to decide it, yet as the majority of 
the Court as at present constituted has so decided, I think 
it advisable to follow their decision even though I may not 
be bound by it, and may entertain some doubt as to whether 
their conclusion was correct.

The applicant seeks to set aside not only the order for 
substitutional service and the judgment against him, but 
also all proceedings taken upon the judgment, including 
the order of (ith December, 1HD7, confirming the sale to the 
purchaser, Sills, and vesting in him the lands in question 
and tinder which he has obtained a certificate of title.

Upon the material before me I must assume that Sills 
was a bona fide purchaser without notice of any defect in 
the proceedings leading up to the sale. Although not a 
party to the judgment, he has acquired a substantial inter
est under it, and I therefore think that he should have no
tice of any application to set aside the proceedings under 
which he has acquired that interest. In my view it would 
be improper for me upon _this application of which he has 
not had notice to set aside the sale to him, or to set aside 
as against him any proceeding upon which his title to the 
property purchased may depend.

Apart from the question of notice of this application 
to the purchaser, the authorities to which I have been in a 
position to refer, point to the conclusion that in the ab
sence of any defect appearing on the face of the proceed
ings, a bonajide purchaser under a decree or judgment of 
the Court will be protected in his purchase.
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In Sugden on Vendors and Purchasers, St h American Judgment, 
ni., 15G, the following conclusion is stated: Scott, J.

'‘Although after much contest it may be laid down as a 
general rule, that a purchaser shall not lose the benefit of 
liis purchase by any irregularity of the proceedings in a 
cause.”

In Selon on Decrees, last ed., p. 312, it is stated: “In 
the absence of fraud, and provided that the Court has jur
idiction, from all the parties interested being before the 
Court mere irregularity in the proceedings did not operate 
to set aside the sale nor affect the purchaser’s title.”

In Rorer on Judicial Sales, 2nd ed., p. 03, the rule in 
the Vailed States is stated as follows : “Although the 
judgment or decree may be reversed, yet all rights ac
quired at a judicial sale while the decree or judgment may 
lie in full force and which they authorize, will be protected.”
Also at page 235: "So if in addition to inadequacy of price 
there be irregularities coupled with the sale of land, and 
the owner, without fault, was ignorant of the sale being 
made, then equity may set a judicial sale aside, although 
the sale is made subject to redemption and the time for 
redemption has expired; but a bill for such purpose will 
not be sustained after confirmation of the sale and transfer 
of the land to a buna fide purchaser.”

Also at page 238: "But a sale will not ordinarily be 
set aside after confirmation and distribution of the pro
ceeds. ’ ' Also at page 24: “ When the sale is to a third person 
and bona fide purchaser and has been fully completed by 
confirmation, conveyance and payment, it will neither be 
avoided, nor will it be set aside by reason of a subsequent 
reversal of the decree. This rule is so generally recognized 
as to scarcely require authorities to support it.”

Referring to the rule I have quoted from Selon on 
Decrees, it may perhaps be open to question whether the 
applicant not having had notice of the proceedings under 
which the property was sold, was properly before the Court.
I think, however, that having been served in the manner 
prescribed by the order for substitutional service which



330 TBRRITORIBS law rbports [VOL.

Judgment, was made upon reasonably sufficient grounds, lie must be 
Scott, J. held to have been before the Court, and the Court had 

jurisdiction to deal with his interest in the property. To 
hold otherwise would be to hold that the purchaser at a sale 
under a judgment of the Court in cases where parties to the 
suit interested in the property have been served substitu- 
tiotially, must ascertain, not only that the parties so served, 
were served in accordance with the terms of the order for 
such service, but also that such service had the effect of 
bringing the writ to their knowledge.

In IPott v. Harnett,1' cited above, Mellor, J., at p. 180, 
iu speaking of the rule authorizing substitutional service 
says: "It was intended, in my opinion, in such cases to 
enable the Court to order substitutional service, and that 
when such substituted sendee is directed it should have all 
the effect of personal service.”

The applicant having disclosed a defence upon the 
merits, should be let in to defend upon terms which I shall 
hereafter state, but such defence must not in any way pre
judice the rights of the purchaser Sills.

It was contended on behalf of the plaiutiffs that, as the 
property which was the subject matter of the action, has 
been sold and d sposed of, the applicant can derive no 
benefit from opening up the proceedings, and that therefore 
they should not be disturbed.

The answer to that contention is, that, although the 
lands may have been sold, a portion of the purchase money 
is still undisposed of The applicant may have an interest 
in this if he is successful in his defence, as also an interest 
in the portion which has been paid over to the plaintiffs.

The applicant will be entitled to an order setting aside 
as against him the judgment obtained by the plaintiffs ami 
letting him in to defend the action, provided that within 
six weeks from this date, he gives security to the satisfac 
tion of the clerk for the payment of the plaintiff's costs of 
the action in case they be found entitled thereto, and that 
if such security be not given within the time limited, this 
application be discharged with costs. If such security be
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given within the time limited, costs of this application to Judgment, 
lie costs in the cause to the plaintiffs in any event. Scott, J.

The order will contain also a proviso that nothing 
therein contained shall in any way prejudice or affect the 
light or title of John Ham Sills, the purchaser under the 
judgment herein, to the lands mentioned in the pleadings 
herein.

Kki'Ortkr :
C. A. Stuart, Advocate, Calgary.

IMPERIAL BANK OF CANADA v. HULL.
I hinl pa /'/// not ire - -'crrire oui oflhejurhuliction—Part new car

rying on InuiinrH* oat of the jurimlirtion- Amendment—Ir
regular affitlaril.

\fter service nf the writ the defendant applied for and obtained under 
Rule till (J. O. 1 SI IS j. leave to issue and serve ejt'juritt a third party 
notice on The P. P. Co., a partnership carrying on business, with
out and not within the Territories. The notice was directed to them 
under that name and not to the several partners as individuals, 
and was served upon an officer of the partnership, and not upon any 
of the partners individually.

Ilrltl 11) That the order giving leave to issue the third party notice 
to a firm not carrying oil business within the jurisdiction, in the 
firm's name, was not authorized under Rule do ; (2) that such a 
notice must be personally served upon the members of the firm, 
where the firm does not carry oil business within the jurisdiction. 

Amendment of the proceedings was allowed.
An affidavit incorrectly intituled was under the authority of Rule 111*1 

118118), J. O. received and filed.
[Scott, J., March pit, Ittao.

The defendant purchased from the Parsons Produce 
Company, which was a co-partnership consisting of several 
members carrying on business at the city of Winnipeg, in 
ihe Province of Manitoba, and at certain other points out
side the Territories, a carload of poultry. The poultry was 
shipped by the Parsons Produce Company from Centralia, 
Ontario, to the defendant at the city of Calgary. The 
company then drew upon the defendant through the plain
tiffs for the price of the poultry. The plaintiffs discounted
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the draft at their Winnipeg branch, and received as security 
therefor, a bill of lading for the goods, which the Parsons 
Produce Company duly endorsed over to them. The draft 
and the bill of lading were then forwarded to the plaintiff's 
branch at Calgary, and the draft was there presented to the 
defendant for acceptance. Before accepting the defendant 
obtained the bill of lading from the plaintiffs upon an 
understanding the exact terms of which were disputed, and 
are not here material. After securing the bill of lading 
the defendant obtained delivery of the poultry in question 
from the Canadian Pacific Railway Company and handed 
over to them the bill of lading. After inspecting the poul
try the defendant refused to accept the draft, claiming that 
the goods had been seriously damaged in transit, and were 
largely worthless. The plaintiffs then demanded a return 
of the bill of lading, which the defendant was unable to 
make. Thereupon the plaintiffs sued the defendant for the 
amount of the draft. After service of the writ, the defend
ant applied under Rule 00 to Rouleau, J., for leave to 
issue a third party notice directed to the Parsons Produce 
Company, claiming to be indemnified by them to the amount 
of any sum for which he might be held liable to the plain
tiffs, and also for leave to serve the said notice upon the 
proposed third parties at the city of Winnipeg. Rouleau, 
J., granted leave and the third party notice was accordingly 
issued addressed to the firm, and was served upon their 
book-keeper at their Winnipeg office.

The Parsons Produce Company then applied to Scott. 
J., for an order to set aside the order made by Rouleau, J , 
upon several grounds, one of which was “that the appli
cants are co-partners of more than one person not carrying 
on business within the jurisdiction of said Court, but carry
ing on business in the city of Winnipeg, under the firm 
name of the Parsons Produce Company.’’

James Muir, Q. C., for the Parsons, Produce Company. 

R. H. Bennett, for the defendant.
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Judgment, copartners are carrying on business within the jurisdiction 
Scott, J. l*,at can *,e suec* 'n l**e firm name ; See Rule 37 (J. 0.

1898) et set/., and also Weetent Autional Hank v. Ferez, Triaua 
i0 Co-,1 Dutmm, Harlow rf* Co. v. Feel, Hueini it* Co.,2 and 
Heinemann v. A'. H. Hale <0 Co.-’ It is true that a distinc
tion may be drawn between a writ of summons and a third 
party notice, but it must not be overlooked that the third 
party notice may be the foundation of a judgment against 
the third parties, and if the notice is in the firm name the 
judgment will also be in that name.

A third party notice may partake so much of the nature 
of a writ of summons that the procedure will authorize its 
issue to a firm in the name of the firm where the firm is 
carrying on business within the jurisdiction, but I doubt 
whether rule 60 can be so construed as to authorize its issue 
to a firm outside the jurisdicti n in a manner that a writ 
of summons cannot be issued, viz , to a firm outside the 
jurisdiction in the firm name.

Defendant’s counsel applied for leave to amend the 
order and third party notice by subitituting the names of 
the members of the applicants' firm for that of the firm.

As far as the objection to the order which I have heard 
argued is concerned I think the amendment should lie grant
ed ; but I cannot direct that the service of the order, notice 
and proceedings, which has been made upon the firm’s clerk 
at its place of business in Winnipeg, shall stand as a service 
upon the members of the firm. I think they should Ire per
sonally served unless a case be made out for substitutional 
service, which has not been done.

I think it will be necessary for me to hear the other 
objection argued before making any order.

Rrvortbr :

C. A. Stuart, Advocate, Calgary.
i 60 L. .1. (j. H. 272 ; (1801) 1 Ij. B. HU4 : 61 I,. T. 543 ; 30 W. 

K. 245 *, 7 Times R. 177, * 61) L. J. (j. B. 481 ; (1801) 2 Q. B. 02 
64 !.. T. 551 ; 30 W. R. 481 i 7 Times It. 305 3 60 L. .1. Q. B. 650 ; 
(1801) 2 Q. B. 83 ; 64 L. T. 548 -, 30 W. R. 485 ; 7 Times R. 497.
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COMMERCIAL BANK OF MANITOBA v. KKHREN- 
BACH—Boa KB Claimant.

11,If calender— Hill* of Sale ordinance — Form of affidavit — Ir
regularities — Claimant'* affidavit— Amemtment.

The Hills of Hale Ordinance, C. O. 11108, c. El, s. 7, provides that 
•' except, Ac., a mortgage * * * may be made in
accordance with form A * " Form A., in the place in
tended for the witness' signature, has the words, “ Add name, 
address and occupation of witness."

No form of affidavit of execution is given.
IIilil, that neither (I) the omission to state the address and occupa

tion of the witness after his signature ; nor (2| the omission of the 
deponent's name and occupation in the body of the affidavit of 
execution, which was signed by him : nor, (H) the omission to state 
tn the jurat a more definite place than " the North-West Terri
tories rendered the registration of the mortgage invalid.

The claimant was allowed an adjournment to amend the affidavit 
supporting his claim.

[Wktmork, J., March <ilh, Hina.

Return of a Sheriff’s Interpleader Summons.

E. L EhcooJ, for execution creditor.
J. T. Ilrotvn, for claimant.

[March 6th, liHIO. ]

Wbtmork, J. The deputy sheriff at Yorkton under an 
execution issued at the suit of the plaintiff against the de
fendant seized 2 roan yearling heifers, 2 red yearling heifers,
1 roan yearling steer, .‘1 roan cows, 2 red cows, 1 red heifer, 

roan heifers, 1 white pony aged, 1 black mare 10 years old, 
1 brown horse 9 years old, 1 waggon, 1 buckboard, and a set 
of double harness. The claimant Boake put in a claim to 
all this property except the white pony. The deputy sheriff 
after taking the usual preliminary steps applied for an inter
pleader summons. At the hearing of the summons it was 
represented to me by the advocates for the execution credi
tor and the claimant, that the claimant had abandoned his 
i 'aim to the two roan yearling heifers, the two red yearling 
heifers and the roan yearling steer and the red heifer, and 
had served the deputy sheriff with a notice that he soaban- 
tmed his claim. The claimant supported his claim by an 
tfidavit in which he stated in substance, that he is the

3.15

Statement.
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Judgment. 

Wetmore, .1

[VOL.

claimant, that the defendant mortgaged to him certain goods 
and chattels by a mortgage which was presented as an ex
hibit to his affidavit, that only fifty-five dollars had been 
paid on account, and that the mortgage had not been as
signed. This mortgage purports to have been executed by 
the defendant in the presence of Hugh Ray Hatch, whose 
name appears as the subscribing witness. The affidavit of 
excution purports to be signed by Hugh Ray Hatch, and 
sworn at the village of Saltcoats in the North-West Terri
tories, before “A. K. Boake, a Commissioner in N.-W. T." 
The address and occupation of Hatch does not appear, after 
his name where he signed the mortgage as subscribing wit
ness, nor docs his occupation appear in the affidavit of exe
cution. and his name does not appear in the body of such 
affidavit. This affidavit commences as follows :

“I of the Village of Saltcoats in the North-West Ter
ritories, make oath and say:” The mortgage filed with the 
Registration clerk and the affidavit of execution are of the 
same character as the exhibit to the claimant's affidavit, 
except that the jurat is as follows : “Sworn before me at 
Village in the North-West Territories, the tenth day of April 
in the year of our Lord 1899, A. E. Boake, a Commissioner 
in N.-W. T."

The plaintiff's advocate sets up that the claimant has 
not shown any right whatever to the projierty seized ; lie- 
cause (1) there is nothing to identify the property set out 
in the mortgage with the property seized by the deputy 
sheriff ; (2) the omission to state the address and occupa 
lion of the subscribing witness after his signature as such 
witness renders the mortgage void as against the plaintiff 
(3) the omission to state the name, address and occupation 
in the affidavit renders registration void: and (4) the omis 
sion to state the place in the North-West Territories where 
the affidavit was sworn attached to the mortgage filed ren 
ders the registration void. I am not very much impressed 
with the second objection, l'arum» v. Hrnnd' and Archibald 
v. Ilnhlcy- were relied on. Both those cases were decided

I se L. J. (J. B. IS»; 25 (j. B. D. 110; 112 L. T. 179; 38 W. R 
388. 1 18 S. C. R. 110.
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upon statutes that made it imperative to substantially fol
low the forms prescribed, and the prescribed forms had not 
lieen followed. While the Bills of Sale Ordinance, C. 0. c. 
13, prescribes the form, and such form indicates that the 
name, address and occupation of the subscribing witness is 
to be added under his signature, there is nothing in the 
Ordinance which makes it imperative to follow that form or 
lays it down, as in the English Act on which Parsons v 
Hrand' was decided, that the mortgage shall he void if the 
form is not followed. Section 7 of the Ordinance merely 
provides that the mortgage or conveyance may lie made in 
accordance with the form A.

At first blush I was inclined to think that the third 
objection was fatal, but upon examining the authorities 1 
have reached a different conclusion. I think the authorities 
arc clear that where an affidavit is required by the statute 
or ordinance to be made of a character such as that required 
by s. 6 of the Bills of Sale Ordinance, it is not necessary that 
it should comply with all the technicalities required in 
an affidavit to he used in proceeding in Court. Sec Kx 
imrte Johnson, In re Chapman? Chemj v. Courtois,* Moyer 
v. DavidsonDe Forest v. Bunnell.'1

Now, take the affidavit in question. It commences as 
I have stated : “ I make oath and say,” and the
facts are set forth to which the witness deposes and lie signs 
it ; surely it makes good English, and one would he justified 
in construing the document that the person who signed the 
name was the person meant by “I.” If a person draws a 
note of hand, “ for value received I promise to pay,” etc.. 
and signs it, we have no difficulty in coming to the conclusion 
that the party who signs that note is the person who promises 
to pay; so a person signs a contract as follows: “I contract 
with A. B. to build a house for him,” specifying when, and 
l he materials, and it is otherwise in all respects a good 
contract, but C.D., the contractor’s name, does not appear

' 63 L. ,T. Cli. 702: 20 C. D. 338 : 32 W. R. 0B3. • 13 C. B. N. S. 
043: 32 L. J. C. P. 110; 9 Jur. N. S. 1057 : 7 L. T. 08. *7 U. C. 
V. P. 621. ■ 15 U. C. Q. B. 370.

Judgment. 

Wetmore, J.

VOL. IV.—T. !.. REPTS.
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Judgment, in the ho.Iv of the contract, it only appears signed at the 
Wrtmore j. end of it, one has no difficulty in reaching the conclusion 

that ('. 1>. has agreed to build the house for A. B. in the 
terms of the contract. 1 can therefore see no more diffi
culty in reaching the conclusion that Hugh Hay Hatch has 
deposed to the facts sworn to in that affidavit, although his 
name does not appear in the liody of the affidavit, but is 
only signed at the end of it, and I am of opinion that per
jury could he assigned on such an affidavit. But it is alleged 
that the address and occupation is not stated. I am not so 
sure that the address is not stated ; I am inclined to think 
that it is. The affidavit i< “I of the Village of Salt
coats in the North-West Territories.’ Now, if “ I ” means 
Hugh Hay Hatch, then he is described as of Saltcoats. But 
anyway, if in an affidavit used in a proceeding in Court there 
was an omission to comply with Hule 300 of the Judicature 
Act it would only lie an irregularity ; it would not make the 
affidavit void: K.r parte King.''

It seems to me, therefore, that to hold that an irregu
larity in an affidavit, which even on strict technical prin
ciples could lie waived, would lie sufficient to defeat a man’s 
right of property, would lie holding against the ratio decid- 
endi of outside cases. Of course when the statutory enact
ments are of such a character that the irregularity must lie 
treated as a nullity effect must he given to the legislation.

As to the fourth objection, the affidavit purports to be 
sworn in the North-West Territories and that is sufficient. 
In Cheng v. Courtoix,* the objection in substance was that it 
did not appear that the commissioner who administered the 
oath was a commissioner of the Court in which the affidavit 
was intituled. Erie, J.. in delivering the judgment of the 
Court, lays down the law as follows : “Unless it was shown 
to my satisfaction that the person liefore whom the affidavit 
was sworn had not jurisdiction, I should hold that he had 
on the presumption omnia rite esse acta." T also on this 
point refer to De Forest v. Bunnell."

’ 41 I,. J. C. r. tilt : L. R. 7 C. I*. 74 : 25 L. T. 035 ; 20 W. R. SIB.
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A» to thu first objection. The claimant's affidavit used Judgment, 

mi the hearing of the summons does not identify the pro- Weimûre. J. 
jierty seized (the claim to which is not abandoned) with 
i liât set out in the mortgage. The mortgage includes two 
loan cows only, described as light roans. The deputy sheriff 
lias seized and the claimant has claimed three roan cows; 
there appears to be a white cow mentioned in the mortgage,
Imt no white cow appears to have been seized. A late ex
perience I have had, however, in trying a case lias led me to 
the conclusion that in some cases it may be just a matter of 
opinion whether a bovine should be described as white or 
man. Two red cows were seized and claimed; the mortgage 
contains two red cows, one red and the other dark red; two 
man heifers were seized and claimed, the mortgage only 
contains one roan heifer, a dark roan ; there is another 
heifer described as snow white. The horse and mare seized 
ns described by the deputy sheriff in his affidavit do not 
seem to correspond with the horse and mare mentioned in 
I lie mortgage at all. There is a buckboard and Snowball 
waggon mentioned in the mortgage. There is no harness 
mentioned in the mortgage at all.

It is most annoying that this affidavit should have been 
-o slovenly drawn, especially in view of the indulgence that 
lias lieen shewn the claimant.

I was very much disposed at the hearing of the sum
mons to bar the claimant on the insufficiency of the affidavit.
I cannot, however, help but feel that the difficulty has not 
been so much the fault of the claimant as that of his advo
cate at Saltcoats, and on reflection I feel that I ought not 
lo punish the claimant and deprive him of his property be
muse his advocate has been careless. In this case there are 
no expenses running, and therefore no injustice will be done 
by giving the claimant opportunity to furnish a sufficient 
iffidavit.

I will allow the claimant to take the exhibit to his affi
davit off the file and to prepare and furnish another affidavit 
identifying, if he can, the property seized and still claimed 
by him with that covered by the mortgage. This will not
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judgment, apply to the harness. With respect to that the claimant 
Wetnmrr. J. will lie barred.

This indulgence will, however, materially affect the 
question of costs. My conclusion as to them will be an
nounced later.

liEPOIITER :

E. A. C. McLorg, Advocate, Moosomin.

TEMPLETON v. WALLACE.

Trade-mark—Infringement—Use of similar name — Misrepresenta
tion—In junction to restrain—Secondary evidence—Inconvenience 
in producing primary evidence.

The plaintiff, a chemist and druggist, manufactured nml sold certain 
pills put up in paper boxes, labelled in red ink “ Simpson's Kid
ney Pills,” which name was registered ns his specific trade mark, 
and these pills were extensively advertised by him.

lie began the manufacture of them under this name in 189.'», hut 
did not obtain the registration of his trade mark until 1898.

The defendant, also a chemist and druggist, in 1897 ordered three 
dozen bottles of Kidney Pills from a wholesale house, which had 
for some time been manufacturing and selling pills in bottles 
labelled “ Buehu Juniper Kidney Pills,” and in his order directed 
the firm to label the bottles “ Simpson's Buchu Juniper Kidney 
Pills, the original.” which was accordingly done, the name being 
printed on the label in blue ink and the defendant's name and 
address l»eing also printed on the label in smaller type in red ink. 
Defendant sold these pills and on several occasions sold them as 
the Simpson's Kidney Pills advertised ; no other such pills Were 
advertised in the locality except those advertised by the plaintiff. 
The only bond of resemblance between the boxes sold by the 
plaintiff and those sold by the defendant was in the use of the 
name “ Simpson ” ; in respect to size, shape and style of print
ing on the labels they were easily distinguishable. It also appear
ed that long prior to the registration of the "plaintiff’s trade 
mark the name “ Simpson ” had in 1873 been registered by one 
J. B. Simpson in connection with medicinal pills, and the name 
was, at the time of the plaintiff’s application for registration, 
owned by one Stark who had. however, consented to the plaintiff's 
registration. The pills sold by Stark under the name of “Simp
son’s ” were not intended or advertised as a remedy for kidney 
complaints, but for other diseases. The plaintiff had in his adver
tisements published fictitious testimonials from persons alleged to 
have derived benefit from the use of his pills, and had upon certain 
occasions advertised himself merely as the agent for “ Simpson's 
Kidney Pills.”

Held, that the fact that the word “ Simpson " had been, previously 
to the plaintiff's registration, used and registered as a trade mark 
for pills as a cure for one complaint, did not disentitle the plain
tiff to obtain registration of the name as a trade-mark for pills



IV.] TEMPLETON V. WALLACE. 341

to cure another ailment, and that the registration was therefore 
good.

Held, also, that the faet that the name “ Simpson ” was entirely 
lietitious and was not the name of the real manufacturer, did hot 
constitute any such misrepresentation as would disentitle the 
plaintiff to an injunction.

livid, also, following Ford v. Foster,1 * * * that only misrepresentations con
tained in the trade-mark itself will disentitle the plaintiff to an 
injunction, and that therefore the fictitious testimonials published 
by the plaintiff were not such misrepresentations ns would defeat 
his right.

Semble, that the prior user outside of Canada of the word “Simp
son ” in connection with Kidney Pills was not sufficient to disentitle 
the plaintiff to its exclusive use within Canada.

Held, also, upon the evidence that the defendant had adopted the 
word “ Simpson ” wilfully, and solely to induce the public to be
lieve that the lulls he sold were those advertised by the plaintiff, 
and that therefore the plaintiff was entitled to an injunction, with

One of defendant's witnesses stated that he had in the year 1801 
seen the name “ Simpson’s Kidney Pills ” inscribed upon a Wire 
door mat in London. England. This evidence was objected to on 
the ground that it was secondary evidence, and that the door mat 
itself should be produced.

Held, that the evidence should be admitted because the production of 
the door mat would be highly inconvenient.

[Scott, J., March 8th, 1900.

This action was tried at Calgary, before Scott, J., on 
tho 30th November and 1st and 2nd December, 1899. The 
facts and points involved sufficiently appear from the judg
ment. The case came on for argument, on the points of law 
involved, on the 16th February, 1900.

.7. B. Smith, Q.C., for the plaintiff, referred to Wother- 
s/tonn v. Currie,- Metzler v. Wood,0 Seigert v. Findlater,* 
Farina v. Silverlock,5 * Boulnois v. Peake,n ,1 IcCaul v. Theal,7 * * 
Ur (blare ay v. Banham* Brins mead v. Brins in end? Sa.rlelrner 
\ . Appolinaris Co., Ltd.,10 Smith v. Fair,u Barsalou v. Dar
ling,72 Ford v. Foster.1

P. J. Nolan, for the defendant, referred to Bidding v. 
How,70 Perry v. Truefit,u and Partlo v. Todd.70

1 41 L. J. Ch. 082 : L. R. 7 Ch. 011 : 27 L. T. 801: 20 W. R. 818.
! 42 L. J. Ch. 130. at p. 137: L. R. 5 H. L. 508; 27 L. T. 300.
s 47 L. J. Ch. 025 : 8 Ch. D. 000 : 38 L. T. 544: 20 W. R. 577. • 47
L. J. Ch. 283 ; 7 Ch. D. 801 ; 28 L. T. 340: 20 W. R. 450. '0 DeC,.
M. & G. 214; 20 L. J. Ch. 11; 2 Jur. N. S. 1008. «13 Ch. D.
513n. T 28 Grant Ch. 48. *05 L. J. Q. R. 381 ; 1800 A. C. 100: 74
L. T. 280; 44 W. R. 150. M2 Times L. R. 681. 10 00 L. J. Ch.
633: 1807. 1 Ch. 803 ; 70 L. T. 017: 13 Times L. R. 258. 1114 O.
R. 720. » 0 S. C. R. 077. 110 L. J. Ch. N. S. 345. 14 0 Benv. 00.
1 12 O. R. 171: 14 A. R. 444 ; 17 S. C. R. 100.

Statement.
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Judgment.

TEBB1T0BIES LAW BKPOIITS. [VOL,

[March Slh, 1000.]

Scott, J.— Plaintiff, who carries on business as a 
chemist and druggist at Calgary, alleges that he manufac
tured at Calgary and sold for profit, large quantities of 
pills in boxes wrapped in labels having the words “ Simp
son's Kidney Pills” printed thereon, saiil words being his 
trade-mark, to denote that the pills were manufactured by 
him, and to distinguish them from articles of the same kind 
manufactured by other persons ; that he enjoyed great re
putation front the public on account of the good quality of 
his pills, and made large profits by the sale of them; that 
said trade-mark was duly registered in the trade-mark 
registry at Ottawa, and he is the registered proprietor there
of ; that the defendant wrongfully and fraudulently and 
without the consent of the plaintiff, manufactured at Cal
gary large quantities of pills and caused them to be wrapped 
in boxes with a label thereon containing the words “ Simp
son's Huehu Juniper Kidney Pills,” in imitation of plaintiff’s 
trade-mark, in order to cause it to l>e ladieved that such 
last-mentioned pills were manufactured by the plaintiff; 
that the defendant wrongfully and fraudulently sold such 
pills as and for pills manufactured by the plaintiff ; that by 
reason thereof the plaintiff was prevented from selling great 
quantities of the pills manufactured by him, and lost the 
profits he would have made from the sale thereof, and that 
the defendant continues the manufacture and sale of his 
pills so marked in such manner as to induce the belief that 
they are of plaintiff's manufacture.

Plaintiff claims damages and an injunction restraining 
the defendant from manufacturing and selling pills with a 
laltel bearing the word “ Simpson’s ” thereon, or any similar 
label inducing the belief that the same are of plaintiff’s 
manufacture.

The defendant, who also carries on business as a chemist 
and druggist at Calgary, denies that the pills sold by the 
plaintiff labelled “ Simpson’s Kidney Pills ” were manufac
tured by him, or that these words were intended to or did de
note that same were of plaintiff's manufacture, or that such
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word# were a trade-mark of the plaintiff'#, or that such trade
mark was ever registered, or that defendant ever manu
factured or sold pills in l>oxe# with a label thereon in imita
tion of plaintiff'# trade-mark, or that he ha# by mean# of any 
-uch label or otherwise attempted to cause it to lie believed 
that, any pills sold by him were manufactured hy the plain
tiff, or that he has ever sold any pills as and for pill# of plain
tiff"# manufacture, or that the laltel on the pill# sold by 
him i# in anyway an infringement of plaintiff’s trade-mark, 
or that the plaintiff was by any act of the defendant pre
tented from selling any appreciable quantity of his pills, or 
that he lost any profit by reason of any act of the defendant.

The defendant admit# that long prior to the registra
tion of plaintiff’s trade-mark and since that time, he has 
sold pills in boxes or bottles bearing a laltel containing the 
words “Simpson’s Buchu Juniper Hiduev Pills,” but lie 
claim# that for a long time prior to and at the time of the 
registration of plaintiff’s trade-mark, a laltel bearing these 
words a# a wrapper for kidney pill# wa# in common use in 
the trade, and was in reality public property, and the plain
tiff was not entitled to procure the registration of the words 
" Simpson’s Kidney Pill# ” a# a trade-mark, and that if such 
registration was granted to him, it was granted in error and 
improvidence, and by reason of plaintiff falsely represent
ing to the Minister of Agriculture, that such trade-mark 
was not to hi# knowledge in use hy any other person at the 
time of his adoption thereof, and that such registration 
should therefor lie declared void a# against the defendant.

The defendant also claim# in the alternative that for a 
long time prior to and at the date of the registration of 
plaintiff’s trade-mark, the label used by the defendant was 
used by wholesale druggist# and their customers, includ
ing the defendant, a# a label for kidney pills, and that 
plaintiff was not entitled to become the proprietor of a 
trade-mark which would prevent the use of such laliel by 
such wholesale druggists and their customers, including the 
defendant, and that if plaintiff did procure such registra
tion, the same was granted in error and should he declared 
void as against the defendant.

Judgment. 

Scott, J.
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Judgnu-nt. The defendunt further claims tluit tlie plaintiff was 
not entitled to Is1 registered as proprietor of his trade-mark:

(1) Because there are no words, mark or symbol in such 
trade-mark indieating that said pills arc the manufacture 
of the plnintilf or of any particular person.

(2) Because said trade-mark, being a specified trade
mark, was not used in connection with the sale of a class 
of merchandise of a particular description.

The name Simpson’s Kidney Pills ” was first adopted 
hv plaintiff about the year 18113. In that year he prepared a 
formula for kidney pills and procured the firm of Parke, 
Davis & Co., manufacturing chemists at Detroit, Michigan, 
and Windsor, Ont., to manufacture them for him. He 
started in to advertise them extensively under the name of 
“Simpson’s Kidney Pills” in the Calgary newspapers, and 
by means of posters, calendars, circulars, hill heads, etc., 
having spent up to the time of the trial between $2,500 
and $3,000 in advertising that particular medicine. All 
tin1 pills advertised and sold by him were manufactured 
for him by Parke, Davis & Co. at Detroit or Windsor. They 
were colored pink and were put up in oblong telescopic 
paper boxes with a wrapper upon which the words “ Simp
son's Kidney Pills” were printed in red ink. and other 
printed matter in black ink. It was not until after he 
learned that the defendant was selling kidney pills in a 
wrapper hearing the word “Simpson’s” that plaintiff ap
plied for registration of his label as a trade-mark. On 13th 
September, 1808, he obtained registration for a specific 
trade-mark consisting of the words “Simpson’s Kidney 
Pills” in red letters on glazed paper or wrapper and in 
red letters on laliel.

The pills which were sold by the defendant were also 
colored pink, and were put up in round wooden bottles, 
wrapped in a label upon which were printed in blue ink the 
words “Simpson’s Buchu Juniper Kidney Pills, the origi
nal,” together with the name and the address of the defen
dant. Other words were printed with smaller type in red 
ink. These pills were manufactured by Frederick Stearns
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A Co., a firm of manufacturing chemists at Windsor, Ont. 
That firm had apparently been manufacturing kidney pills 
put up in bottles similar to those sold by the defendant, 
and with similar labels, except that the words “ Simpson's ” 
and “the original,” and defendant's address did not appear 
thereon. It appears from the evidence that on the 4th 
I'ebruary, 18Ü7, the defendant ordered three dozen Buclm 
Juniper Kidney Pills from that firm, and in his order he 
instructed them to make them pink tinted and to name 
them “ Simpson's Buclm Juniper Kidney Pills, the original.”

It is also apparent from the evidence of the manager of 
that firm that the only kidney pills manufactured by them 
which bore the word “ Simpson’s ” on the laliel were those 
which were manufactured for the defendant and bore that 
word at his request. There is no evidence that pills by the 
name of “Simpson’s Buclm Juniper Kidney Pills" were 
ever sold or known except those which were manufactured 
by Stearns & Co. for the defendant. The evidence shows 
that packages of pills styled “kidney pills” were advertised 
and sold by Robert Simpson & Company of Toronto, and 
that the name of that firm appears upon the packages, but 
it does not appear that such packages were advertised or 
sold prior to the commencement of this action. The evi
dence with respect to them is therefore not material.

Defendant in his evidence states that he wanted to get 
a kidney pill to put on the market and selected the name 
" Simpson's ” because it was a familiar name known with 
pills; that he never heard of “ Simpson’s Kidney Pills” 
before he gave the order to Stearns & Co., nor did he know 
that plaintiff was advertising them. I cannot believe this 
statement. Ilis knowledge of the fact that plaintiff was 
advertising these pills, is, to my mind, conclusively proved, 
and the only reasonable conclusion from the evidence is, 
that, not only did the defendant know at the time he gave 
the order referred to, that plaintiff was advertising “Simp
son’s Kidney Pills,’ but also that his object in directing 
Stearns & Co. to put the word “ Simpson’s ” and “ the 
original ” on the laliels of the pills he ordered from them.

Judgment.
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judgment, was solely to jinlucu the publie to believe that they were 
Hrutt, j. the pills which plaintiff was advertising. The evidence 

also shows that on more than one occasion he sold “ Simp
son s tiuchu Juniper Kidney Pilla” as the "Simpson’s 
Kidney Pills” which were advertised, and the only such 
pills, advertised in the vicinity of Calgary, were those of 
the plaintiff.

The jrackages of plaintiff's pills were, as 1 have shewn, 
of a shape different to those of the defendant and the labels 
were also different. The only point of resemblance between 
them being the use of the word “ Simpson’s.” No one 
having once seen a package of plaintiff’s pills could reason
ably mistake a package of defendants for it. It is apparent, 
however, that the use of the word “ Simpson’s ” alone, even 
on a dissimilar package and label, would have the effect 
intended by the defendant, viz., of inducing intending pur- 
chasers who had not previously seen plaintiff's packages to 
believe that they were obtaining the pills advertised by the 
plaintiff.

In Wotherspoon v. Currie,- Lord Chancellor Hatherley 
says : “ The offence consisted in putting on the laliels that 
which naturally led, and from evidence of suspicious con
duct we are justified in saying was intended to lead, to the 
conclusion on the part of the public that when they buy 
the defendant's goods, they are buying an article manu
factured by the plaintiff; they are led to this conclusion in 
consequence of a name lining used, the celebrity of which 
was first acquired by the plaintiff, and the value of which 
was first acquired by its being applied to the plaintiff's 
manufacture, which of course, they think it continues to he.”

Lord Chelmsford says, at the same page: “Where a 
trade-mark is not actually copied fraud is a necessary ele
ment, and the party accused of piracy must be proved to 
have done the act complained of with the fraudulent design 
of passing off his own goods as those of the party entitled 
to the exclusive use of the trade-mark. For the purpose 
of establishing a case of infringement it is not necessary 
to show that there has been the use of a mark in all respects
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corresponding with that which another person has acquired 
i he exclusive right to use, if the resemblance is such as 
not only to show an intention to deceive, but also such as 
in be likely to make unwary purchasers suppose that they 
are purchasing the article sold by the party to whom the 
light to use the trade-mark belongs.”

In Farina v. Silrerlocl-,’ Lord Chancellor Cramworth 
-ays: “There may lie a question here as in all other eases 
as to the manner in which Judges may have occasionally 
applied the law to particular facts, but 1 apprehend the law 
is perfectly clear that anybody who has acquired a parti
cular mode of designating his particular manufacture has a 
right to say not that other persons shall not sell the same 
article, better or worse, or looking exactly like it, but they 
-hall not so sell it as to steal the plaintiff’s trade-mark 
and make purchasers believe it is the manufacture of some
body else.”

In Johnston v. Orr-Ewing,"1 Lord Watson says, at p. 
*04 : “ I am of opinion that having regard to what they
knew about the trade and trade-mark of the respondents, 
it was eminently the duty of the appellants in adopting a 
ticket of their own to avoid every feature of the older 
trade-mark which eoubl by possibility create the risk of 
their yarns being sold by some unscrupulous dealer, as the 
respondents, and failure in that duty will necessarily give 
l ise to inference unfavourable to the honesty of their inten
tion, unless the owners of the new ticket can and do give 
some reasonable explanation of their conduct.”

Plaintiff before commencing this action registered his 
trade-mark under “The Trade-mark and Designs Act,” II. 
S. C. c. 63, section 8 of which provides that the proprietor 
of a trade-mark may have it registered on forwarding to the 
Minister of Agriculture a drawing and description in dupli
cate of such trade-mark, and a declaration that the same 
was not in use to his knowledge by any other person than 
himself at the time of his adoption thereof. Section 19 
provide* that no person shall institute any proceeding to 

” 51 L. J. Ch. 787 ; 7 App. Cm. 219 ; 40 L. T. 210: 30 W. R. 417.

Judgment. 

Scott, J.
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judgment, prevent the infringement of a trade-mark unless such trade- 
ScottTJ. mark is registered in pursuance of the Act.

From the evidence it appears that on 11th July, 181)8, 
plaintiff made application under section 8 to register his 
trade-mark for kidney pills ; that he was then informed by 
the registrar that the name “ Simpson ” was already regis
tered in connection with pills since February, 1873, by one 
Stark of Hamilton, Ont., who had acquired it from James 
Hell Simpson, the original proprietor thereof, and that 
plaintiff’s application for registration could not be granted 
until Stark’s assent was procured. Plaintiff afterwards 
obtained Stark’s consent and his trade-mark was then 
registered.

It was contended on behalf of the defendant that, as 
plaintiff was aware before the registration of his trade
mark that the name “ Simpson ” had been used in connec
tion with pills prior to his user thereof, he was not entitled 
to obtain registration thereof ns part of his trade-mark in 
connection with kidney pills.

The evidence does not show that the pills in respect 
of which Stark obtained registration were styled kidney 
pills, or were intended or known as a specific for kidney 
complaints. On the contrary, a box of pills put in by the 
defendant at the trial is labelled “J. Bell Simpson’s Specific 
Pills.” and contain an advertisement stating that they were 
manufactured at Hamilton, Ont., and that they, as also his 
tonic pills, were intended as specifics for weakness of the 
generative organs and nervous complaints.

In my opinion the plaintiff is not debarred from using 
the name “ Simpson ” upon his trade-mark for kidney pills, 
or from acquiring the exclusive right to use that name in 
connection therewith merely liecause that name had pre
viously been used in connection with pills intended as a 
specific for some complaint not in any way connected with 
the kidneys. I think it would be unreasonable to hold 
that because a certain person had acquired the right to use 
a certain name in connection with pills for the cure of a 
certain complaint, no other person could acquire the exclu-
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>ive right to use that name in connection with pills for the 
cure of any other ailment.

One of the defendant's witnesses (Simpson) states that 
in the year 1801 he saw the name “ Simpson’s Kidney Pills ” 
inscribed upon a wire door mat in Iiondon, England. The 
evidence as to this inscription was objected to by the plain
tiffs counsel on the ground that secondary evidence thereof 
was inadmissible. 1 received it subject to the objection.
1 now rule that the evidence should lie admitted on the 
ground that the production of the door mat at the trial 
would have been highly inconvenient (see Taylor on Evid
ence, sections 438 and 439»), That evidence, which was the 
only evidence of the prior use of the name “ Simpson ” in 
connection with kidney pills, is not sufficient to convince 
me that Simpson's Kidney Pills were known or sold in 
England prior to the adoption by plaintiff of that name. 
If such had been the case, surely some stronger evidence 
than the uncorroborated testimony of one man to the effect 
I hat he had seen them advertised on a door mat, could have 
been procured. The witness states that his attention was 
drawn to the advertisement by the fact that his own name 
appeared in it; hut that would not account for the fact of his 
recollection after such a long interval of time of the par
ticular class of pills he saw advertised.

Defendant put in as evidence at the trial a drug cat
alogue of 500 pages, issued in 1893 by a firm of whole
sale drug dealers carrying on business in London, England. 
In it the name “Simpson” appears in connection with 
anti-bilious pills, herbal pills and other medicinal prepara
tions, but Simpson's Kidney Pills are not mentioned. In 
addition to this, Mr. Bott, one of plaintiff's witnesses who 
now carries on a drug business in Calgary, and who prior 
to his coming to Calgary about six years ago, appears to 
have been for thirteen years engaged in the drug business 
in nearly all parts of England, and to have seen all the 
drug catalogues and trade lists of any importance that were 
issued there, states that he never heard of Simpson's Kidney 
Pills until he saw them advertised by the plaintiff.

Judgment.
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Judgment. It is also open to question whether the prior user out
side of Canada of the word “Simpson” in connection with 
kidney pills would disentitle plaintiff to its exclusive use 
here in that connection. I am under the impression that 
it has boon held that it would not, but 1 cannot at present 
ascertain where it has been so held.

It is further contended on behalf of the defendant that 
the plaintiff has liecn guilty of misrepresentation in con
nection with his trade-mark and the goods sold by him under 
it, and that by reason thereof, he is not entitled to the relief 
claimed by him.

In my opinion there is no misrepresentation in the 
trade-mark itself which would have the effect of misleading 
the public as to the quality of the goods or their mode of 
manufacture. It might l>e urged that the use of the word 
“ Simpson” constitutes a representation that the pills were 
manufactured by or from a formula prepared by a person of 
that name. There is no magic in the name, and I cannot 
ladieve that any |a>rson would lie induced to buy plaintiff’s 
pills in preference to any other kidney pills liecause they 
bore that name. The publie liought “ Simpson’s Kidney 
l'ills" merely because they were advertised by plaintiff in 
that way, and not because they believed them to be manu
factured or concocted by any person named Simpson.

In Ridding v. Hone,'3 the plaintiff, a tea merchant in 
England, sold a mixture of tea which he prepared himself 
and sold under the name of “ Howqua’s mixture.” Howqua 
was a tea merchant at Hong Kong with whom plaintiff had 
dealings, but plaintiff had no authority from him to use his 
name. The action was for an injunction to restrain the 
defendant from using the name of “ TTowqua’s Mixture,” 
but the injunction was refused on the ground that plaintiff 
in advertising his mixture, had represented that it was pre
pared by Howqua. The use by plaintiff of ITowqua’s name 
did not ap|)enr to have been considered in itself an objection.

In Perry v. True fit." plaintiff sought to restrain the 
defendant from using the trade-mark “Mexican Balm,” 
which plaintiff advertised as having been prepared from
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herbs procured from Mexico. It was shewn that this ad- Judfmmi 
vertisement was untrue. The injunction was refused on gcoit. j. 
tlic ground of misrepresentation, and u|>on the ground ap
parently that the name “ Mexican Balm ” was in itself a 
misrepresentation.

Plaintiff states that he did not name his pills after any 
particular person named Simpson, and he cannot .account 
for having selected that name. It is therefore a fictitious 
name so far as his trade-mark is concerned, but 1 cannot 
find any authority to show that a ]arson may not adopt a 
fictitious name as part of his trade-mark, so long as there 
is no intention to deceive, or that his adoption of such a 
name would disentitle him on the ground of misrepresen
tation to relief against a person infringing it.

Plaintiff in advertising his pills appears to have pub
lished from time to time what pur|H>rted to lie testimonials 
from persons who had derived lienefit from their use. He 
admitted that he had not received these testimonials and 
that they were fictitious. This was undoubtedly a misre
presentation but not, as in Kidding v. IIowe" and Perry 
v. Truefit,'* a misrepresentation as to the mode of manu
facture of the goods. I must admit, however, that, not
withstanding this distinction I would have had some diffi
culty in arriving at the conclusion that plaintiff’s misre
presentation was not such as should under the principles 
laid down in those cases, disentitle him to the relief claimed : 
but it is unnecessary for me to decide that question, lie- 
cause in Ford v. Fouler,' it has lieen held that it is only a 
misrepresentation contained in the trade-mark itself which 
will disentitle the proprietor to maintain an action for its 
infringement, and that fraud or misrepresentation with re- 
sjieet to matters merely collateral to it would not lie a bar 
to his action.

It is also shown that plaintiff had upon occasion ad
vertised himself as agent merely for “ Simpson’s Kidney 
Pills’’ and not as proprietor thereof. This action upon his 
part, even if it amounted to misrepresentation, would lie 
within the principles laid down in Ford v. Foster.'
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Judgment

[VOL.

Defendant's counsel made no reference in his argument 
to the objections set forth in the statement of defence to 
plaintiff's right to obtain registration of his trade-mark.

The trade-mark appears to me to be (adopting the words 
of section 3 of the Act referred to) “A label adopted for 
use by the plaintiff in his business for the purpose of dis
tinguishing a manufacture offered for sale by him, and ap
plied in a certain manner to the package containing such 
manufacture.” Upon that ground, if upon no other, it was 
one, the registry of which was authorized by the Act.

The evidence also shows that the trade-mark was used 
in connection with the sale of a class of merchandise of a 
particular description.

For the reasons I have stated, I hold that plaintiff is 
entitled to an injunction restraining the defendant from 
applying the name “Simpson’s” or “ Simpson,” to any 
kidney pills or pills intended ns a specific for kidney com
plaints, manufactured or sold by him, unless same be ap
plied by plaintiff’s sanction, and from affixing without such 
sanction any label or card or design containing said name 
to or upon any package containing such pills.

Plaintiff’s counsel stated at the trial that he did not 
intend to offer any evidence as to loss of profits sustained 
by plaintiff by reason of the defendant’s act. I therefore 
assume that it is not plaintiff’s intention to press his claim 
for such damages. Evidence was given at the trial from 
which the actual loss of profits sustained by the plaintiff 
might be arrived at, but as the amount is small I think it 
unnecessary in view of the statement made by plaintiff’s 
counsel to make any computation.

Plaintiff is entitled to the costs of the action. Not 
only did the defendant knowingly infringe the plaintiff’s 
trade-mark, but he has also contested throughout the plain
tiff’s right to the injunction claimed.

llF.ro icrat :
C. A. Stuart, Advocate, Calgary.
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ROSE v. WINTERS.

Master anil serrant—Contract of hiring — Statute of Frauds — 
Quantum meruit.

Held, following Giles v. Met!teen,1 that when* a contract of hiring 
is not enforceable by reason of the Statute of Frauds, inasmuch 
as it is not to lx- performed within a year of the making thereof, 
the servant is entitled to recover on a quantum meruit where he 
is dismissed without justifiable cause.

Justifiable grounds for dismissal discussed.
| WETMOBE, J.. March ,11st. J000.

Trial of u " .«mull debt ” action before Wktmohk, .1.
./. T. Broun, for plaintiff.
K. 1,. Etwood, for defendant.

| March list, 1000. \

Wetmoiih, ,1.—On the third day of April last the de
fendant hired the plaintiff to work for him as a farm lab
orer and general man about, the house and stable for a year 
for $150. lie was to commence work on the tenth of that 
month and did so commence on that date and worked down 
to the 28th December, when the defendant dismissed him.

The defendant had paid him his wages down to the date 
of dismissal at the rate of $150 a year or $12.50 a month; 
that is not disputed. This being an “ agreement that is not 
to be performed within the space of one year from the mak
ing thereof,” is by virtue of s. 4 of the Statute of Frauds 
(2!) Car. 2, c. 3) not enforceable by action, and the plaintiff 
claims to he remunerated on a i/iiantum meruit for the value 
of his services for the time he hired at the rate of wages 
during that time, which lie alleged to be $11) a month. The 
defendant claims among other things that it was an ex
pressed part of the bargain that he was to have the right to 
dismiss the plaintiff at any time, providing that he was not 
satisfactory, and the plaintiff was to have the right to leave

23
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Judgment, any time lie thought that the defendant was not using him 
Wetiuore, j. right. This the plaintiff denies. 1 make no finding on this 

question of fact ; in view of the conclusion I have reached 
it is not necessary to do so, or to decide what would have 
liecn the effect of such a provision upon the rights of the 
parties. The plaintiff claims the right to firing this action 
in the form he has under the authority of Giles v. Me Hire».1 
That case is not strictly speaking binding upon me, and I 
can conceive that the soundness of the decision may he open 
to question. It is to some extent worthy of comment that 
no English decision can be found holding just what was held 
in that case and cases of similar circumstances must have 
arisen frequently. But I am of opinion that the decision 
does fair justice between man and man, and I think it is 
reasoned out with good legal logic, and I am prepared to fol
low it. That is, I hold that when an agreement of hiring 
and services has been made, such as in this case, not enforce
able by action, and the servant has been dismissed without 
justifiai)]! muse before the expiration of the year, he can 
recover for the value of his services on a quantum meruit : 
but I am not prepared to go any further than that. That 
is, I am not prepared to hold that if the servant is dismissed 
for justifiable cause, or leaves the service with a justifi
able cause before the end of the year, he can recover on a 
quantum meruit for the services he has performed. To hold 
that would put a servant in a better position under a con
tract not enforceable by action than he would be in under 
one that is.

The key to the whole question seems to me to he this. 
Suih a contract as is not to lie performed within a year 
is not void, it still exists, only it is not enforceable by action. 
That is the result of the latest authorities on the subject. 
Therefore it is subject to the same consequences as a con
tract of the sort which is to be performed within a year. In 
the ease of such a contract as last mentioned, if the servant 
is dismissed without justification, he can treat the contract 
as rescinded and recover for the work he lias done on a

‘11 Man. It. 150.



7iiantum meruit, but it he is dismissed for justifiable cause 
nr be leaves without justifiable cause liefore the end of the 
term (when the wages are payable only at the end of The 
term) be cannot recover anything.

In the ease under consideration, the defendant sets up 
that lie had justifiable cause for dismissing the plaintiff. 1 
am not prepared to say that the weight of evidence does not 
establish that he had. I am rather inclined to the view that 
it does, although I have not given the matter full consid
eration, and might, if I did, eotne to a different conclusion. 
I am quite convinced, however, that it is not open to the 
defendant to support the right to dismiss upon acts of dis
obedience to lawful orders committed a long period liefore 
the dismissal and known to tile defendant long before the 
dismissal. Neither the Boston Deep Sea Fishery anil Ice 
< 'mu pan 1/ v. Ansell,2 or It id g ira g v. The Hungerford Market 
1 Hr bear that out. In the first named case the servant had
I... .. guilty of fraud in his employment, which the employer
uas not aware of at the time of the dismissal. In the other 
case the servant had been guilty of misconduct in his official 
capacity, only a very short time before the dismissal. I am 
not prepared to hold at present that the one act of omitting 
to feed the pigs and cow, assuming that it was an act of 
forgetfulness and carelessness, would in itself afford ground 
for dismissal. A single act of forgetfulness may or may 
not afford a ground for dismissal, it depends on circum
stances: Master v. London <6 County Printing MnfI/d Of 
course, if the omission to feed the animals was a wilful dis
obedience of orders, it would afford sufficient grounds for 
dismissal, and anyway, assuming it to be forgetfulness, it 
might, coupled with other acts of negligence, afford sufficient 
grounds.

I have reached the conclusion that the weight of evid
ence establishes that the plaintiff was not a satisfactory ser
vant bv any means. I think he acted in a most casual way

= 70 C. II. 7.70 : 5» L. T. S45. '4 N. & M. 7!)7 : .7 A. & E. 17 : 
1 It. & W. 244: 4 L. .T. K. It. 157. • (1800) 1 Q. H. 001 ; 08 L. ,1. 
Q. It. 022 ; SO L. T. 757, 47 XV. It. 0.70: 0.7 J. P. 470.

Judgment. 

Wetmore. J.
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Jut]tcment. c\en Ity his own admissions. Take for instance the occasion 
Winner,. j of his going away at seeding time. It is clear he asked no 

permission, at any rate from the defendant or Mrs. Winter 
on that occasion, and 1 am satisfied that he went away on 
that occasion without feeding or unharnessing his horses : 
the weight of evidence establishes that. Then he was di
rected to clean out the stables and when asked if he hail 

• done so stated he had, hut when Mrs. Winters discovered that
this was not true, and asked him what he meant by stating 
that he had cleaned them out, he replied “he was just cod
ding." This he admits. Then when he was directed to cut 
wood to do her two or three days, and was asked if he had 
done so, he replied that he had ; as a matter of fact, he had 
not done it. and when taxed with it, he said he had not time : 
I cannot see why under the evidence he had not time to do 
it. The evidence for the defence, however, goes further, 
for it sets out. that the plaintiff refused to do it, and was 
somewhat inclined to he insolent in his refusal, stating that 
there was lots of wood there and plenty of people to cut it 
besides himself. The plaintiff denies that, hut the weight 
of evidence is againt him. Every member of the Winters 
family called testifies to it, there were four of them ; they 
appear to be respectable people and I cannot ignore their 
sworn testimony. This is true of other matters, where the 

is contradicted, which 1 have not referred to, but T 
have referred to sufficient to dispose of this ease.

The evidence establishes also that he was negligent 
about cleaning out the stables. I also find that he was very 
casual in his going away over Sundays. It is possible that 
tile evidence does not establish that the defendant even ex
pressly forbade his going, hut it does establish to mv satis- 
faction that he objected to it and stated his objections to the 
plaintiff. Then we have the omission to feed the pigs and 
row. Now, as T stated before, T do not hold whether all these 
matters afforded justifiable ground for dismissal, or whether 
they did not, 1 merely hold that they satisfy me that the 
plaintiff's conduct was not satisfactory, and I hold that T 
have a right to take that into consideration in fixing the

16
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\aluo of the* services ho performed, and in the view ol these 
facts, 1 think lie lias been paid enough, and possibly lie may 
nmsider himself in luck that he got anything at all for his
services.

Judgment for the defendant icith costs.

It croRTKH :
E. A. ('. MeLorg, Advocate, Moosomin.

CARTE v. DENNIS ET AL.

Examination for discover!! -Production t>f documents.

In an notion against some of the members of nil unincorporated 
Musical Society for infringement of the copyright of n musical 
composition, the Secretary-Treasurer, one of the members sued, 
stated in his examination that he had taken minutes of meetings 
of the members of the society, at which proceedings took place 
relating to the performance of the composition in question, and 
that lie had handed these and other documents referring to the 
same matters to the advocate for all the defendants.

Held.—ngai'ist the objection that this defendant was not bound to 
produce these documents because they concerned persons other 
that the defendants, viz., the members of the Society, not sued,— 
that this defendant was bound to produce them.

It is not a ground for resisting production that a person, not before 
the Court, has an interest in the document.

|Richardson, ,T., April 28th, J900.

This was an appeal from the ruling of the clerk of the 
Court refusing to order production of documents on an 
examination for discovery.

The action was brought upon an alleged infringement 
of copyright in a musical composition entitled “ The Pirates 
of Penzance," plaintiff claiming such right as assignee of 
the composer.

Defendants denied that the composition was copy
righted, and that plaintiff was Assignee. They also denied 
infringement.

T. A. Briggs, one of the defendants, was examined be
fore the clerk of the Court under Pule 2(M of the Judica
ture Ordinance. On such examination Mr. Briggs stated

Judgment. 

Wvtmorv. J
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Statement. that a perlornialice of “The Pirates of Penzancewas 
given on the dates alleged, hy an unincorporated body 
known as “ The Regina Musical Society,” of which lie and 
the co-defendants, besides a nuni.jer of other persons, were 
members, and of which he had been, and was still, the 
secretary-treasurer; that minutes in writing of the proceed
ings at meetings of the society were kept by him as sec
retary-treasurer, and that these minutes contained entries 
relating to the performances mentioned in the statement of 
claim ; that he had handed over these minutes and certain 
other documents relating to the performances, to his, and 
the other defendants’, advocate, about two weeks prior to 
the examination. 1

Production of the minutes and other documents was 
asked for by plaintiff’s advocate, but objected to by defend
ants’ advocate on the ground that they concerned persons 
other than defendants, i.t., all the members of the society.
The examiner declined to order production, and gave a cer
tificate of his ruling.

IT. C. Hamilton, Q.C., for plaintiff.
T. C. Johnstone, Q.C., for defendant.

rApril .ISIh, lOOQ.]

IficiMimsox, J.—Under Hide 212 of the Judicature 
Ordinance, it is to be observed that when a party under 
examination admits that he has in his custody or power, 
any writings or documents relating to the matters in ques
tion in the cause, he shall, upon the order of the examiner, 
produce the same for the latter’s inspection, unless the 
writings or documents are protected from production.

Bv Rule 207 the party to be examined shall, if so re
quired by notice, produce on the examination all papers 
and documents which he would be bound to produce at the 
trial under a subpoena duces tecum.

The intention aimed at by Rule 212, in my opinion, is, 
that where on an examination the existence of documents 
is admitted, but a question arises as to whether or not they
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lire proteeted from production in the ordinary way, then they Judgment, 

arc to be inspected by the examiner, who will determine if Richardson. j. 

the party would be bound to produce them on the trial of 
the action, and if so bound Rule 20V applies.

In refusing to order production therefore. I conceive the 
examiner committed an error. Mr. Briggs, by his state
ment to the examiner, showed he had some possession or 
control of documents or papers containing entries relating 
to the matters in question in the cause. This being so he 
was bound to give all the information in bis power: Clinch 
v. Financial Corporation' ; even if the ownership of these 
papers is joint between the defendants and others not sued.

Plant v. Kendrick? “Where in answer to interroga
tories, the defendant admits he has papers in his posses
sion, custody or control, relating to the matters in ques
tion in the cause, it is not competent to him to urge that 
others have an interest in them, and therefore lie cannot 
produce them.”

Kettlemell v. Barstow :3 “ It is no ground for resisting 
production that a person not before the Court has an in
terest in the documents.”

Steadman v. Arden:1 “Documents not in the exclusive 
possession of a defendant, but in that of the solicitor of 
the whole company of which defendant i< part, must be 
produced. It is no breach of duty to their clients to pro
duce them. A defendant to avoid production must show, 
not only that they are not in his possession, but that they 
are not within his power or control.”

That the principle decided by the English cases bearing 
upon interrogatories are applicable here on examinations 
held under our Order 31 : see Smith v. MncKayA

The appeal must therefore be allowed with costs in 
the cause to the plaintiff, and an order made rescinding the

■L. R. 2 Eq. 271: 12 Jur. N. S. 484 ; 14 W. R. 683. *L. R. 10 
C. P. 692. *40 L. .1. Ch. 375: affirmed L. R. 7 Cli. SO: 27 L.
T. 258 : 20 W. R. 917. *15 M. & W. 587 : 4 D. & L. 16; 13 L. J.
Ex. 310; 10 Jur. 553. ‘Ante V. 202.
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Judgment, clerk s t illing nppealed from, ami directing production to 
Richardson, j. 1 he clerk of the iiuitcrial in i|Ucstion, at such time as he 

may direct, for which purpose the examination is to he 
re-opened.

REPORTER :
(\ II. Hell. Advocate, Regina.

MvXEILLY v. BEATTIE.

Small ileht procedure—Claim or demand for debt—Claim for wrong
ful dismissal—Setting aside or allowing the proceedings to stand.

A claim by a servant hi ml by the month against his master for 
wrongful dismissal in the middle of the month does not fall within 
the meaning of the words " all claims and demands for debt” in 
Rule (HUi of the Judicature Ordinance, 1K0N, and proceedings to re
cover the same cannot be taken under the debt procedure.

Where, however, the plaintiff has brought an action for such a claim 
under the small debt procedure, and it appears that the defend
ant has not been in any way prejudiced, the Court or a Judge will 
under the power given by Rule fi.'W, direct that the Writ of Sum
mons and the service thereof, shall stand, but that the action 
shall continue as an action under the ordinary procedure.

| Scott, J., May \th, J900.

The plaintif? issued a writ.of summons under the pro
visions of Rule fiOV of the Judicature Ordinance, 1808, 
against the defendant. The material allegations in the 
statement of claim were as follows:—

3. On or about the 13th day of October, 1809, the 
defendant agreed to employ the plaintiff as a driver of one 
of the defendant’s rigs, and to pay him for such services the 
sum of $10 per month.

4. The employment above mentioned in paragraph 3 
continued until the 8th day of January, 1000, when the 
defendant, without, previous notice, wrongfully dismissed 
the plaintiff from his service, and refused to pay him his 
wages for the month beginning the 13th day of December, 
1899, and amounting to $40.

f>. The said sum of $40 is still wholly due and un
satisfied.

6
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(I. The plaintiff therefore claims the said sum of $40 statement, 
.nid costs of suit.

Instead of filing a dispute note, the defendant made 
application to set aside the writ of summons and the state
ment of claim and the service thereof upon him, on the 
ground that the claim or demand was not one for debt, 
inn was a claim for damages, and did not come within the 
-mall debt procedure provided in the Judicature Ordinance.

James Muir, Q.C., for defendant.
C. T. Junes, for plaintiff.

| Calgary, Mail 4th, WOO.]

Scott, J.—This is an application on the part of the 
defendant to set aside the writ of summons and statement 
of claim herein, and the service, thereof upon the defen
dant. on the ground that the claim or demand herein is not 
one for debt, hut is one for damages, and does not come 
within the small debt procedure provided by the Judicature 
I Irdinance.

The action is brought under the small debt procedure 
(rules 603 el sei/. of the Ordinance).

The statement of claim alleges that the defendant, who 
is the proprietor of the Dominion Cartage Company at Cal
gary. on 13th October last agreed to employ the plaintiff 
as driver of one of defendant's rigs, and to pay him $40 per 
month for such services, that such employment continued 
until the S'tli January last, when defendant without previous 
notice wrongfully dismissed the plaintiff from his service, 
and refused to pay him his wages for the month lieginning 
on 13th December. 1 Stiff, amounting to $40, which amount 
the plaintiff claims to recover from the defendant.

As is suing for more than the wages due to
him for the term actually served by him, the action must 
lie looked upon as one for damages for wrongful dismissal : 
(see Smith's Master and Servant, p. 166).

llule 603, in its original form as Ordinance No. 6 of 
1804, section 37, provided that the small debt procedure

16
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Judgment. should apply to “ all claims and demands for debt or breach 
of contract, whether payable in money or otherwise, where 
the amount or balance claimed docs not exceed $10.” The 
words “ or breach of contract,” were struck out by section 
20 o. Ordinance Xo. 2, of 1806. 1 think the reasonable
deduction from that amendment is that the small debt pro
cedure should no longer be applicable to such breaches of 
contract as were not included in the term debt.

The usual meaning attached to the word “ debt ” is, 
“a sum payable in respect of a liquidated demand” (see 
Stroud’s Judicial Dictionary). The words “debt,” and 
"liquidated demand” in the provision of the English pro
cedure respecting the special endorsement of writs of sum
mons, appear to he used as synonymous terms, and I sec 
no reason why the word “ debt ”. in Rule 602 should he 
interpreted otherwise than as a "" lated demand.

It is, however, contended on behalf of the plaintiff 
that the claim, though one for damages for wrongful dis
missal, is, in reality, a liquidated demand, because the plain
tiff being a menial servant is by custom entitled, if dis
missed without good cause and without notice, to a month’s 
wages in lieu i notice.

In Smith Master and Servant it is stated at p. 82, that 
in the case menial or domestic servants, there is a well- 
known ru ounded solely on custom that their contract of 
service may be determined at any time by giving a month’s 
warning or paying a month’s wages; and at p. 170 that the 
amount of damages which such a servant would recover in 
an action for wrongful dismissal would he a month's wages. 
But at p. 171 it is stated in referring to Jacquot v. Bourn,' 
that a claim for wrongful dismissal being a claim for un
liquidated damages, was not triable before the sheriff under 
3 & 4 Wm. IV. e. 42, s. 17, as the probable limit of the 
damages did not render it the less a claim for unliquidated 
damages.

■5 M. & W. 155.

4
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g the last view, 1 hold that the action was im- Judgment, 
properly brought under the small debt procedure and shoulil Scott, ,t. 
have been brought under the genera! ’ e; but as 1 
cannot sec that the détendant has been in any way pre
judiced by its having been so brought, I think I should not 
set aside the writ of summons or the service thereof. I 
think 1 have power under Hide 538 to direct that they shall 
stand; and the order I make is that they shall stand and 
that the action shall hereafter be continued as an action 
under the general procedure; defendant to have eight days 
from the service, of the order to file his appearance and 
statement of defence. Costs of this application to lie costs 
in the cause to the defendant in any event on final taxation.

Ueporteh:
C. A. Stuart, Advocate, Calgary.

KIIMAX v. THE NEW HAMBURG MANUFACTURING 
COMPANY.

Practice—Writ nf XU in mon x—Foreign corporation—Agent—Service.

A writ of Ruminons for service within the jurisdiction was, witli 
tlie service thereof, set aside, where it appeared that the de
fendant was a foreign corporation, having no agent within the 
jurisdiction, who could be served.

[Richabdsox, J„ Mag .}#*, )!)00.

This was an application to set aside the writ of sum
mons and service thereof.

A writ of summons for service infra juris, was issued, 
and service effected upon one Hyde, of Balgonie, as agent 
of defendant company within the Territories. In default 
of appearance by defendants, plaintiff took out a summons 
in Chambers for final judgment and assessment of damages 
against the company. The summons was also served upon 
Hyde, and upon its return counsel appeared in Chambers 
on behalf of defendants and asked for and obtained an 
adjournment.

D9C

1816
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The present a])|ilicutioii was made on the grounds that 
the defendants were a corporation resident and earning on 
business e.r juris, and had no branch or agency in the Ter
ritories: and that Hyde was not an officer, clerk, agent, or 
other representative of the company within the meaning of 
the Judicature Ordinance, u|x>u whom service of a writ 
issued against the company could he made.

1’laiutilf opposed the application, contending that de
fendants having, by their advocate, appeared upon the return 
of the summons for judgment, and having asked for an en
largement without in any way questioning the regularity of 
the writ or service, had waived their right to object thereto.

In support of the application, the affidavit of one Winn 
was read, who stated that lie was the secretary-treasurer of 
the company, which was incorporated by letters patent oj 
the Province of Ontario, with its head office and principal 
place of business at New Hamburg. Ontario ; that the com
pany carried on their business at New Hamburg, and never 
had a branch agency, or any office of its business, in the 
Territories, nor any clerk, agent, or other representative at 
Balgonie, or elsewhere in the Territories, who carried on. 
or was authorized to carry on, the business of the company 
therein ; and Hyde was employed by the company to sell 
its goods at Balgonie on commission, hut in no other way 
was he authorized to carry on the company's business.

IV. P. Hamilton, Q.C., for the defendant.
■hunes Hal four, for the plaintiff.

| Mai/ 4th, WOO.j

Richardson. ,T.—The allegations contained in Winn’s 
affidavit are in no way controverted, so it must he assumed 
that Hyde’s employment is of a purely limited nature ; t.e., 
the selling of machinery made by defendants, at Balgonie 
in the Territories, on commission.

Rule 14. s.-r. 3 of the Judicature Ordinance (C. 0. 1898 
e. *21 ) enacts that “ * * * every person who within the
said Territories transacts or carries on any business of or 
for any corporation whose chief place of business is without



IV. J K UMAX V. NEW HAMBlIlti MAXTFACTITIIXU CO.

the said Territories, shall, for the purpose of lieing served Jud»mcnt. 
with a writ of summons * * * in an action against Richard.,m, J.

* * the corporation, lie deemed the agent thereof."'
upon whom service of such writ may lie made. In Ontario, 
the corresponding provision is in the same words, and the 
Court of Appeal of that Province has held in Murphy v.
I'lioenw Bridge Co.,' and I agree with that judgment and 
adopt the principle there laid down, that the words, “ any 
business of or for," clearly demand service upon some chief 
or principal officer of the corporation, whose knowledge 
would lie that of the company ; one who transacts or car
ries- on in the Territories, or controls or manages for the 
corporation, some material part of its business, or who re
presents or superintends its interests—which, in my opin
ion, an agent only empowered to sell on commission is not.

The application is resisted on the ground of waiver, but 
in my judgment, the request for enlargement of the sum
mons in Chambers was not such a fresh step as is contem
plated by Rule 539; and until the facts were known, which 
does not appear to have been until Winn’s affidavit was re
ceived in the Territories, 2nd May, lapse of time would not 
render the application too late.

The more serious question however, is, was the issue of 
the writ authorized ; because, if not, it was, in view of the 
holding of Herschell, L.C., and Russell, C.J., in Smurth- 
iraite v. llannay? more than irregular, it was an abuse of 
the process of the Court. In Fonder v. Bantam? it was held 
that a defendant may show want of jurisdiction in moving 
to set aside an e.r parte order for service e.r juris; and if so, 
surely on such an application as the present, he may show- 
absence of jurisdiction for the issue of a writ for service infra 
juris. This he has done by establishing that, (1) defendants 
are a foreign corporation and, (2) they cannot be served with 
a writ of summons under Rule 14, s.-r. 2. It is, I conceive, 
beyond my power to accede to Mr. Balfour’s request to allow

‘ 18 O. P. R. 400, 405. ‘ U804) A. C. 404 : 03 L. J. Q. It. 737 :
71 L. T. 157: 43 W. R. 113; 7 Asp. M. <\ 285 : 0 R. 200: 10 
Times It. 040. *51 L. J. Cli. 103 : 20 C. I). 240 : 45 L. T. 003:
30 W. R. 113.
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Judgment, t lie writ to lie amended, for the reason that the material 
Richardson, j. prescribed by finie 111, which is made indispensable by 

liules 18 and 20, for granting an order for service r.r juris, 
is not before me.

The writ, and the service, must therefore be set aside 
with costs to the defendants.

liEt'OIITEll :

ll’rif of summons, etc., set aside:

II. Hell, Advocate, Regina.

SPARLING v. THE TRUSTEES OF SPRING COULEE 
SCHOOL DISTRICT.

School trustees—Agreement with toucher—Necessity for adoption at 
meeting duty assembled.

An agreement between a Board of School Trustees and a teacher, 
which appeared not to have been adopted at a meeting of the 
Board, was held to be void as against the Board by reason of 
the provisions of the School Ordinance.!

[Richardson, J., May !\th, moo.

The statement of claim alleged that on 28th December, 
18116, plaintiff was engaged as a teacher by defendants, one 
of the terms of the agreement I icing that the contract 
should remain in force from year to year until terminated 
bv three months’ notice given by either party on the 1st 
October in any year ; that he served under the agreement 
until 4th January, 1809, when, although willing to continue 
in service he was discharged without notice for which he 
claimed damages. As an alternative claim plaintiff asserted 
a right to recover one year's salary under the agreement 
for the year 1899.

Defendants, besides denying all the material allega
tions of the statement of claim, asserted that the contract

t Ordinance No. 2 of 1896. ss. 77, 78 ; now C. O. 1898, c. 75, 
ss. 80, 81 ; tile former section is amended liy Ord. 1900, c. 20, s. 9.
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as not in writing us required by the Masters and Servants 
ordinance; that it was insufficient under the Statute of 
Frauds; that it was not adopted at a regular or special 
meeting of the board of trustees as required by the School 
Ordinance, and that the claim for a year’s salary was had 
in law.

At the trial, which took place before IUchabmox, J., 
plaintiff produced a document commencing 11 Memorandum 
nl Agreement made this 28th December, 189G, between ” 

defendants and plaintiff, by which defendants “do hereby 
contract with, and employ the said teacher (the plaintiff) 
from 1st January to 31st December, 181)7, at a salary of 
$•">50 for the whole period.” Following stipulations as to 
the teacher’s duties, appeared these words:—“This agree
ment shall remain in force from year to year unless ter
minated by the said trustees or the said teacher by giving 
a notice in writing of three months to the other of them 
mi the 1st day of October.” 'The attestation clause was:— 

As witness the corporate seal of the said trustees and the 
band and seal of the said teacher on the day and year first 
above mentioned.” The corporate seal and the teacher’s 
seal were affixed, and the document was signed : “ L. D. 
Sparling, Teacher; Chs. Travis, W. D. Harvey, Ilichard 
1 lavis, Trustees.”

It was shown that during the years 1897 and 1898 
plaintiff performed the duties of teacher in defendants’ 
school, and would have continued to do so during 1899 but 
for the prevention of the defendants.

It also appeared that on 28th Septemlier, 1898, a meet
ing of the defendant board was held, at which the secretary 
was instructed “ to advertise in three consecutive issues of 
the Free Press for a teacher. Duties to commence 2nd 
January, 1899,” and that on the 29th Septemlier, 1898, 
plaintiff received from the secretary the following letter:— 
“ I am directed by the Trustee Board of Spring Coulee 
School District to notify you that they have decided to ad
vertise for a teacher for the ensuing year. This decision 
does not in any way bar you from putting in an application

Statement.
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•truem. for the position on the terms of the advertisement, whirl1, 
will appear in next week's Free Press.

The minutes of the defendant hoard contained a record 
of a meeting held (ith October, 1896, at which a resolution 
was adopted re-engaging plaintiff as teacher for the year 1891 
at a salary of $550, and of a meeting held 20th October, 
1807, at which a resolution was pasted re-engaging plain
tiff as teacher for 1898, “ t ct to the same terms as 1807."

IF. ('. Hamilton, (j.(\, for the plaintiff.
-V. Mackenzie, for the defendant.

[/?ei/ina, Maij lifh. 1000, \

Kiciiahdson, ,1.—As, at the hearing, no no services were 
shown to have been rendered by plaintiff during 1800, his 
alternative claim for such must be dismissed. Plaintiff's 
real case is under the agreement, hut. in my judgment, 
were the matter between individuals, the letter received by 
plaintiff from defendants’ secretary, constituted a sufficient 
notice of intention to terminate the contract at the end of 
the then current year.

It is contended, however, that this letter, even if other
wise a good and sufficient notice, is not binding on plaintilf 
without proof of its adoption by the board of trustees at a 
meeting called in conformity with section 77 of the School 

, 1896, or at which notice was waived under sec
tion 78.f

On the other hand, defendants contend that the agree
ment of 28th December, 1896, is, for the same reason, in
valid, and that plaintiff, having been paid for all services 
rendered by him, his claim cannot he sustained.

In my judgment, as the imperative word “ shall ” is 
used in this section 77, any act or proceeding of a hoard 
of trustees not adopted at a meeting convened in accord
ance therewith, or at which notice is waived under section 
78, is void and not binding on any party, including the cor
poration. That there was no meeting of the corporation 
on 28th December, 1896. is beyond question, and I find as a

4
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ict that never subsequent to that date, or at any meeting 
recorded in the minutes, is there any reference to an agree
ment of that date from which its adoption as a complete 

contract for an unlimited period subject to determination 
nu notice can be inferred.

The evidence does not shew whether the meetings of 
•'•tli October, 1896, and 29tli October, 1897, at which the 
resolutions re-engaging plaintiff as teacher were passed, 
were regularly convened or not ; but, assuming that they 
were, then, in my opinion, the proper inference to be drawn 
is, that the board by using the word “re engaged” in the 
resolutions, particularly in the latter one, intended to make 
fresh or new bargains for the succeeding year. If the 
document of 28th December, 1896, had been considered 
binding, no necessity would have existed for any resolution 
at all, plaintiff’s service continuing from year to year and 
until notice should be given for its termination.

In my judgment the agreement of 28th December, 
1896, is void against the defendant corporation, and plain
tiff’s action must be dismissed with costs.

Reporter :
C. If. Bell, Advocate, Regina.

CURRY v. BROTMAN.

Small debt procedure—Writ of summons—Failure to serre— 
Expiry—Abatement—Alias ivrit of summons—Limitation of 
actions.

A writ of summons (under the small debt procedure) had been 
issued in an action on a debt before the period, after which it 
would become barred by the Limitations Ordinance, had expired ; 
it was, however, never served ; but after the expiry of the period 
fixed by the Ordinance an alms writ of suhimons was issued.

Held, in view of the provisions of Rule 542 of the Judicature Ordin
ance (C. O. 18WH, c. 21), the issue of the alias writ of summons 
prevented the operation of the Limitations Ordinance, and that 
therefore, the Ordinance afforded no defence to the action.

WBTMORE, J„ May Slat, 1900.

Judgment. 

Richardson, j

foi. lv.—I. l. users. *4
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Trial of an action before Wbtmokk, J., without a jury.

E. !.. Etnooil, for the plaintiff.
E. A. C. Me Lory, for the defendant.

[J/io/ 31*1, 1900.]

Wetmoki;. J.—This is an action on a promissory note 
made by the defendant in favor of the plaintiff. One of the 
defences is the Statute of Limitation.

Th- note became due on the 7th November, 18911. The 
statement of claim herein was filed on the first day of Octo
ber. 18%, and on that date a writ of summons under the 
small debt procedure was issued, which was delivered to the 
sheriff for service in the following November. This writ 
was never renewed, it was never served on the defendant and 
has never been returned to the sheriff's office or filed in the 
clerk's office.

On the 7th March, 1900, an alias writ of summons was 
issued, which was served on the defendant on the 14th 
March. Bv virtue of Rule ‘>42 of the Judicature Ordinance 
(C. O. 1898 c. 21), the expiry of any writ or process without 
service or execution does not abate the suit, but it may be 
continued by the issue of an alias or plu ries writ or process. 
This practice appears to have been taken in this case. 1'nder 
the old process in the Courts of Common Law at West
minster, suits were commenced by Bill of Middles.‘xi or 
eapia* tui re*jnnu/enilnni or some similar process which was 
directed to the sheriff and returnable on a common day in 
term. The writ had to be served before the expiration of 
the return day, and if not served the sheriff returned non 
• xi innntu* and an nlia* might issue directed and returnable 
in the same way, and if the alia* was not served or was not 
returned non e,«t ineenlns a plurie* might issue, and so oil 
from time to time until one of the plwiei writs was served.

The writ of summons by which a suit is now commenced 
under the practice is addressed to the defendant, and does 
not command the sheriff to do anything as the old writs

I See blacks tunes Com. ill., 2tC>.
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dluded to did. I cannot therefore see how the sheriff Judgment, 
can return non <•»! inmitnn to a writ of summons. I am of wetmôrë J 
of opinion that a writ having issued for service and an action 
having thus been commenced and the writ having expired, 
an alia* under Rule .">42 may issue at any time. The alia* 
writ issued in this instance was marked “alia*" at the top 
and that was all there was to designate it as an ahas writ.
Xo objection was taker, to the form and 1 am not prepared 
to say that the form is not correct at present : I do not see 
in what other way it could he better designated as an alias.
I am of opinion, however, that this writ was irregularly 
issued because the original writ, or if lost, a copy of it sealed 
under Rule S of the Ordinance should have been filed. The 
• imission to do this however is only an irregularity and would 
have afforded grounds for setting aside this writ, and even 
if an application had been made to set it aside, it seems to 
me that the requisite document might have been filed before 
the application was heard : 1 Archibald (J. B. Prac. 14th cd.
SOS.

However that might lie, an irregularity in practice can
not lie taken advantage of to defeat a right of action, and if 
the opposite party docs not apply to set it aside he waives it.
If the defendant had applied to set the alias aside and suc
ceeded he would not have defeated the right of action because 
the plaintiff could after that have filed the original writ or 
sealed copy and then issued a regular alias. I must there
fore hold that this action is not barred by the Statute of 
Limitations.

Rltl'ORTKR :
E A. C. Mcf.org, Advocate, Moosomin.
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SIMINGTON v. COLBOVRNE.

Lit/nor License Ordinance— Conviction involving forfeiture of 
license—Appeal therefrom—Effect thereof upon Jorfeitnre.

fit Id. (Richardson. I.. dissenting), that where a licensee is con
victed under s. 122 Ci) of the Liquor License Ordinance, of supply
ing liquor t<> an interdicted person, with a knowledge of such in
terdiction, the effect of such conviction being that “his license 
shall he forfeited,” an appeal from such conviction is a stay of 
proceedings, and suspends all the consequences of the conviction, 
including the forfeiture of the license.

LCourt in banc, July ?Isf, MOO,

ement This was a case stated by a Justice of the Peace under 
the provisions of section 900 of the Criminal Code, for re
view by the Honourable Mr. Justice Richardson and by 
him referred to the Court in bane.

The information alleged that Colbournc on April 27th,
1900, did unlawfully sell liquor without a license therefor 
by law required. Upon the hearing before the Justice of 
the Peace the following facts were admitted :

“1. On the 2Kth day of November, 1899, the said 
I- rancis Coll tourne was the holder of a license for the sale 
of intoxicating liquors in the Ottawa Hotel in the town of 
Moose Jaw in the North-West Territories, which license has 
not been revoked or otherwise affected except as herein 
mentioned.

2. On the said 28th day of November, 1899, at Moose 
Jaw aforesaid, the said Francis Colbourne was convicted 
before W. C. Sanders, a Justice of the Peace for the said 
Territories, for thaï lie, the said Francis Colbourne, on the 
•list day of October, 1899, at Moose Jaw aforesaid, did, 
with the knowledge that the sale of liquor to one John 
Hawkins was prohibited, sell liquor to the said John Haw
kins contrary to the provisions of section 122 (.'$) of the 
Liquor License Ordinance.

T An appeal from said conviction to the Supreme 
Court of the North-West Territories has been duly entered 
and is still undisposed of.
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•I. The said Francis Colbourne did on the 27th day of 
April, 1!)00, sell intoxicating liquors at the Ottawa Hotel in 
the said town of Moose Jaw.

Ô. On the said 27th day of April, 11100, the said Francis 
Colbourne was not the holder of any license for the sale of 
intoxicating liquors other than the one mentioned in pava 
graph one hereof."

The defendant pleaded guilty for the purpose of this 
stated case, which recites :

"By the said judgment the defendant was convicted of 
the offence charged in the said information on the ground 
that under the provisions of section 122 (1!) of the Liquor 
License Ordinance, the license of the defendant mentioned 
in the said admissions herein had become by reason of the 
conviction mentioned in the said admissions, on the 2Sth 
day of November, 1890, forfeited and void, and therefore 
the defendant had not the license to sell intoxicating 
liquors by law required.

The said judgment is questioned on the ground that by 
reason of an appeal having been entered from the convic
tion made on the 28th day of November, IStlll, mentioned 
in the said admissions, the forfeiture of the said license 
did not operate, and that the said license was, on the 27th 
day of April, 1900, in full force and effect."

The case was argued on the 4th June, 19IH).

IK. B. II'illonylihy, for the accused.
7If Deputy Attorney-General, contra.

[July :ut, 1900.]

Wetmork, J. Colbourne, a licensed liquor dealer, hav
ing been convicted under section 122, sub-section of the 
Licpior License Ordinance (C. O. 1898, c. 89), appealed 
against such conviction. After so appealing he sold liquors 
and was charged with selling liquor without liceiise.it being 
claimed that his license was, under the sub-section referred 
to, forfeited by the conviction just mentioned. Colbourne 
claims that the appeal has the effect of suspending the

Statement.
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Judgment. 

Wei more, .1.

[VOL.

ojieration of the forfeiture. I will deal with this ease on 
the assumption that a conviction under the sub-section in 
question i/«o /win operates to forfeit the license, but I 
refrain from expressing a decided opinion on the question.

It seems to be quite clear that an appeal would not 
suspend the right to execution unless there is a provision 
in the statute under which the conviction is made providing 
that it shall effect such a suspension, or the provisions of 
the statute are such as to shew an intention to be gathered 
from them that they shall have that effect. It is contended 
that sections 88(1 and 885 of the Criminal Code, 1892 
(which are applicable to the conviction in question), shew 
intention that the o)ieration of the conviction shall he sus
pended until the appeal is decided. In Kendall v. Il'i/itu- 
nun,' which was an action brought against a justice of the 
peace for causing the arrest of the plaintiff on a warrant 
issued by him on a bastardy order, the plaintiff having 
appealed against such order, Campbell, C.J., who delivered 
the judgment of the majority of the Court, held that the 
appeal did not suspend the jurisdiction given to a justice 
of the peace by 7 & 8 Vic. c. 101, s. d, to grant a warrant 
against the putative father for the purpose of enforcing 
payment under the order. That section, after providing 
for the making of an order in bastardy upon due proof and 
for payments by the putative father, went on to provide 
that "if at any time after the expiration of one calendar 
month from the making of such order ... it shall 
be made to appear to any one justice upon oath or affirma- 
tio i that any sum to be paid in pursuance of such order 
has not been paid, such justice may by warrant . .
cause such putative father to be brought before any two 
justices,” and such justices were empowered to deal with 
him as in the section pointed out. Lord Campbell laid it 
down in '24 !.. J. at p. ill, "there is no universal judicial 
maxim or rule that an appeal or writ of error is a stay of 
execution ]lending the apjieal or writ or error and at

■ 4 El. & Bl. I ISO: 3 C. L. R. lilts ; 34 I,. .1. M. C. HI): 1 .lui-, 
(N. S,) 538 ; 3 W. H. 234.
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|). 112 he states : “from the 27th section of the statute 11 & Judgment. 
12 Vic. c. 41, it might be argued that |tending an appeal wetnmrr. J. 
justices are not at liberty to grant a warrant in execution, 
as they are thereby expressly authorized to grant the war
rant after the appeal is determined, but section 35 enacts 
that the Act shall not extend to any complaints, orders or 
warrants in matters of bastardy made against the putative 
father of any bastard child, with certain exceptions which 
do not include the warrant in question.” Now II and 12 
Vic. c. 411 is a general Act in the nature of which we would 
now call a Summary Convictions Act. Section 27 of it is 
a lenghty section, but what it contains in substance is 
set forth in Lord Campbell’s judgment which I have quoted.
It will he seen therefore that this section contains in sub
stance what is enacted by section 885 of the Criminal Code.
1892. Now what the learned judge might have held were 
it not for section 35 of the Act which he has also correctly 
quoted, one is not prepared to state. Coleridge, J., while 
he agreed that the plaintiff should be nonsuited, declined 
to express any opinion as to the effect of the appeal to sus
pend the issuing of the warrant. He i> reported at p. 93 
of the Law Journal Report, as follows : “The short point 
to determine, therefore, is whether on the trial it appeared 
that what the defendant had doue was ‘in the execution 
of his duly as a Justice of the Peace with respect to a 
matter within his jurisdiction, as such’ ; and as in my opin
ion this question ought to be answered in the affirmative 
it seems to me proper to decide the case simply on that 
ground, and not to enter upon other questions which on 
this supposition it is not necessary now to decide, and 
upon which after much consideration I entertain very great 
doubts, both on the principles on which they must stand 
and the consequences they would involve.” In ex parte Wil. 
watt,7 Wilmoit had been convicted under 39 & 40 Geo. III. 
c. 89, by the Captain Superintendent of the dock yard, of 
an offence provided for in that statute, and sentenced to 
imprisonment. He apjiealed from such conviction and

j 7 Juv. (N. S.) 1053 ; 1 13. At S. 27 ; 30 L. J. M. O. 1111.
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Judgment, applied in a Aaleas corpus to be discharged from such im 
Wet more, .1. prisonment, on the ground that the appeal suspended the 

imprisonment. The applicant was forthwith, after the 
commitment, conveyed to prison under a warrant issued 
for the purpose. The Court held that the appeal did not 
operate as a suspension of the execution. Cockburn, C.J., 
in giving his judgment refers to s. 27 of 11 & 12 Vic. c. 42, 
but expresses the opinion that because the warrant of com
mitment had been already issued before the recognizance 
with a view to the appeal was entered into, 11 & 12 Vic. 
c. 43 did not apply, and was only intended to apply to a 
case where the proceeding was susjrended pending the 
appeal. Crompton, J., laid it down (see L. J. Rep. at p. 
104), “It is clear that there is no suspension of the war
rant unless it is clearly so expressed to be. Upon this 
point I need only refer to Kendall v. Wilkinson." 1 I am not 
prepared to agree with this. It is quite doubtful what the 
decision in Kendall v. Wilkinson,' would have been if s. 35 
of the Act 11 & 12 Vic. c. 43 had not taken the case of 
section 27.’’ Blackburn, J., lays it down in e.r parte 
Wilmott,1 (see I,. J. Rep. at p. 165), “I think also that 
an appeal is given by s. 21 (of 39 & 40 Geo. III., c. 89), 
but if that lie so there is still the question whether the 
appeal would operate as a suspension. Now there is noth 
ing in the Act to show that this is so, and it is clear from 
Kendall v. Wilkinson' that a general right of appeal does not 
give a suspension of the execution.”

1 quite agree with that ; that general abstract rule 
is so laid down in Kendall v. Wilkinson but Blackburn, 
J., proceeds ”1 do not think that 11 & 12 Vic. c. 43 applies 
to this case at all, and therefore it is unnecessary to con
sider whether by implication the provision in sectiou 27 
may extend to it.” I presume that Blackburn J., held 
that 11 & 12 Vic. c. 43 did not apply to the case because 
the conviction was made by the Captain Superintendent 
of the dock yard, and not by a Justice of the Peace. I 
notice that that point was raised by counsel. It seems to 
me, therefore, that in cases where there is a sectiou such
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s. 27 of 11 & 12 Vic. c. 43, or 883 of the Criminal Code, 
the question submitted in the case now before the Court 
lias not been by any means satisfactorily settled. In fact 
ii strikes me as being yet very much at large. I can find no 
uses that throw any further light upon the subject. Ke

lt mug to Cockburn, C.J ’s remark in ex parte Wil mutt, ' 
before quoted, that 11 and 22 Vic. c. 43 (I assume he in
tended section 27), was only intended to appiy to a case 
where the proceeding is suspended pending an appeal, I 
presume by that he does not mean suspended by virtue of 
in Act or Statute, but suspended because the officer who 
has the jurisdiction to enforce it has not exercised his 
powers.

I have already pointed out that section 883 of the Code 
is a provision similar to what is contained in s. 27 of 11 
.V 12 Vic. c. 43, but section 880 of the Code contains pro
visions which I cannot find in any of the Imperial Statutes 
under discussion in the cases I have cited, and upon read
ing this section with 885 I have reached the conclusion 
that the appeal referred to in that section does have the 
effect of suspending the operation of the conviction or 
order appealed against. In the first place, under par. c. of 
section 880 "the appellant, if the appeal is from a con
viction adjudging imprisonment, shall either remain in cus
tody until the holding of the Court to which the appeal is 
given,'’ or he shall give a recognizance with sureties as 
provided in the paragraph conditional to appear person
ally at the Court to which the appeal is taken "to try such 
appeal, and to abide the judgment of the. Court thereupon, 
and to pay such costs as are awarded by the Court," If 
the appeal is against any conviction or order for the pay
ment of a penalty or sum of money, instead of remaining 
in custody or giving the recognizance, the appellant may 
deposit with the Justice convicting or making the order 
such sum of money as the J ustice deems sufficient to cover 
the sum adjudged to he paid, together with the costs of the 
conviction or order, and the costs of appeal, and "upon 
such recognizance being given, or such deposit being made, 
the Justice before whom such recognizance is entered into

Judgment. 

Wetmore, J.
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Judgment, or deposit made, «hall liberate such person, if in custody.

Wet more. j. This has all to be done as a precedent to the appeal. The 
language of the paragraph is imperative, but as soon as the 
provisions have been complied with, it seems to me to be 
the clear intention of Parliament that they shall operate 
as a suspension of the issuing of execution upon the coti 
viction or order. It is clear that it never could have been 
intended that the party, if he was in custody, being liberated 
the Justice could turn around and issue a commitment, or 
that having taken the security provided either by recog 
nizanee or deposit, he could turn around ond issue 
either a distress warrant or warrant of commitment. But 
when we come to the powers of the Court of Appeal, as 
provided in paragraph («) of the same section, the matter 
seems to be concluded, because it is there provided that 
such Court shall “in case of the dismissal of an appeal 
by the defendant, and the affirmance of the conviction or 
order * * * order and adjudge the appellant to be
punished accortling to the eonriction, or to pay the amount 
adjudged by the said order." Now there is no exception 
to this ; it is imperative, and it is to be done in every case 
where a conviction order is affirmed in the case of an appeal 
by a defendant. This is entirely inconsistent with any 
power in the Justice to issue process of execution pending 
an appeal. It may be urged, however, suppose the appel
lant remains in custody he may have undergone his term 
of imprisonment before judgment is given itt appeal and 
how in that case can the Court of Appeal order him to be 
punished according to the conviction ? But if he remains in 
custody after he gives the notice of appeal is he undergoing 
sentence ? Suppose that the sentence is for one month and 
the Court to which the appeal is taken does not sit for 
two months. The provision of paragraph c of section 880 
is, if he remains in custody that he “shall * * * re
main in custody until the holding of the Court.” There is 
no alternative provision whereby the imprisonment is de
termined at the expiration of the sentence, and the pro
vision I have quoted is imperative. And then paragraph («)
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in ides that if the conviction is confirmed the Court shall Judgment, 
older the party " to be punished according to the convie- Wetinorr, J. 
tit.n." It seems to me that imprisonment after notice of 
,i|.|ieal is by way of securing the presence of the ap|>ellaut 
al the Court of Appeal in case he does not enter into a 
tv .gnizaiice, so that he mav be dealt with in case the Con
ti, lion is affirmed or an order made against him. It is 
somewhat akin to the case where a party, being convicted 
..I in offence ill the Higher Courts, a case is stated under 
section 743 of the Code, and the party convicted is com
mitted to prison pending the decision on the stated case.
I do not wish to be understood as holding that if a person 
imprisoned by virtue of the conviction has served out a 
portion of his term of imprisonment before the notice 
of the appeal and the recognizance are given, the time so 
served shall not count if the conviction is affirmed and 
tlie appellant ordered to be punished according to the 
conviction. Having reached the conclusion that the ap
peal suspends execution on the conviction, does it also 
suspend the operation of the conviction respecting the 
forfeiture of the license ? I am of opinion that it does.
As before pointed out when the conviction is affirmed and 
appeal, the appellant Court must order the party to be 
/. oii*W according to the conviction. Now in making this 
order the Court does not point out the particular nature of 
the punishment ; it does not recite the punishment and 
mder it to be inflicted. The Court would simply make au 
order somewhat in the following form : 11 That the appeal 
!,v dismissed, the conviction appealed against affirmed, and 
that the said A. B. be punished according to such convic
tion." Now in the present instance how and in what matt
er was the party to be punished according to the con- 
iction? In the first place and upon the face of the con- 
iction, he was to pay a penalty, and in default to be im- 
risoned, and in the next place and not upon the face of 

the conviction, but by operation of law, by reason of such 
inviction his license was to be forfeited. It seems to me 

h it the oue is just as much a punishment “ according to"
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Judgment, (that is, “by virtue of") the conviction as the other, and 
Wetmore, J. l*lat if such punishment is suspended in the one case, it is 

suspended in the other. It may be that if the licensee sells 
liquor in the meanwhile he does so at his own peril, and 
that when the conviction is affirmed it might relate back 
to its date, and the party selling be liable to conviction for 
doing so. I express no opinion on that point. I am of 
opinion that under the facts stated in this case Colbourne 
was not liable to conviction, and that the conviction of 
2nd May, 11100, should be quashed.

McGuire, J. Case stated by a Justice of the Peace. 
The question is whether the fact of a licensee being con
victed under section 122 of the License Act is a forfeiture 
of his license,notwithstanding an appeal duly entered against 
such conviction and before the hearing and disposal of such 
appeal, so that for thereafter selling liquor he can be con
victed of so selling without a license.

The accused contends that the appeal and his entering 
into recognizance pursuant to section 880 operates as a 
stay of proceedings as a supersedeas as to the conviction 
under section 122.

In practice it has always been sonsidered that an appeal 
duly entered operates as a stay pending the appeal. The 
Criminal Code does not in terms say it shall or shall not 
be a stay. Lord Campbell, C.J., in Kendall v. WUkintou, 1 
saiil that “in the vast majority of cases it would be exceed
ingly improper in the Justice to grant a warrant after 
the notice and recognizance, and before the hearing of 
the appeal, or before the time for hearing it has expired ; 
and acting from a corrupt motive, he might be liable to an 
action on the case for maliciously granting it."

In the same judgment Lord Campbell observes “there is 
no universal judicial maxim or rule that an appeal or writ of 
error is a stay of execution pending the appeal or writ of 
error." It is true that in Courts of Equity an appeal was in 
England no stay of execution without a special order for that 
purpose. And a writ of error is not a supersedeas of execution
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in criminal cases. But in all these cases there is an oppor
tunity to apply, for an order staying execution, to a Court 
or Judge, and there is an obvious convenience in the rule 
and in the various statutory provisions on the subject that, 
tin xs there is an order to that effect, an appeal shall Lot 
operate to suspend execution, as otherwise frivolous and 
dilatory appeals would thereby be invited, and in any case 
where the justice of the case seems to justify a stay, a 
Judge can be applied to and will grant the order. Butin 
the case of appeals from summary convictions there is no 
mode that I am aware of by which such au ,rder can be 
got, and unless there can be implied from the language 
nt the Code that an appeal was intended to suspend execu
tion, the right of appeal would be in many cases a barren 
right, for his goods might in the meantime be distrained 
to satisfy a conviction which it might turn out ought never 
to have been made. We have been referred to ex parle 
MViiiett,' but the judgment there avoided deciding on the 
effect of s. 27 of 11 & 12 Vic. c. 43, as to suspending execu
tion, because in that case the warrant had issued prior to 
tin appeal proceedings. Kendall v. Wilkinson,' was a mat
in of bastardy, and s. 35 of 11 & 12 Vic. c. 43, exempts 
mi h matters from the operation of the Act. But for 
M, lion 35 there must have been a decision on section 27, 
and I.ord Campbell remarks that “from the 27th section 

* * it might lx; argued that pending an appeal Jus- 
i es are not at liberty to grant a warrant or execution as 
they are expressly authorized to grant the warrant after 
tin appeal is determined.’’ Our section 885 corresponds 
to English section 27.

In Rex v. Ilrooke,* the reason given by Buffer, J., 
a ainsi treating an appeal as a stay of execution was that 

i a sentence of imprisonment would run from the date of 
the conviction the term imposed might expire before the 
hvaring of the appeal, and even if the conviction was con- 
ti • 'iied the appellant would escape punishment. This rea- 
-oii does not apply to appeals under section 880, when an 
i peal has been begun and recognizance duly entered into, 

3 2 Term Rep, 190,

Judgment. 

McGuire,J.
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Judgment. 

McGuire, |.
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Let us see if we can gather from the language of the 
Code as to such appeals what was the intention of Parlia
ment. First, as to the imprison ment ; it is expressly pro
vided that an appeal accompanied by the recognizance or 
deposit shall suspend execution so far as any imprisonment 
is concerned. Vnfortunately the section is silent as to the 
enforcing of the pecuniary penalty. We are not lightly to 
suppose that Parliament intended an appeal to be a stay 
of one part, the more serious part of a conviction, and yet 
not a stay as to the fine. That such was not its intention 
may he inferred from the fact that the recognizance or de
posit (as the case may be), must cover not only the costs 
of the appeal but also the jiecuiiiary jieiialty, if any, and the 
recognizance also provides for the personal appearance of 
the appellant to abide the judgment of the Court on the 
apjienl. If the appeal did not stay execution as to the fine 
it would not have been necessary to require that the de
posit should be “ sufficient to cover the sum so adjudged to 
be paid,” as well as “ the cost of the appeal.” The recog
nizance in Kemlnll v. Wilkinson 1 was only for payment 
of cant*, a circumstance which Lord Campbell considered 
entitled to ‘‘some regard.’' Then we find in section 880 (a), 
it is provided that “ in case of dismissal of an appeal by the 
defendant and the affirmance of the conviction or order' 
the Court "shall order and adjudge tlm appellant to be 
punished according to the conviction, or to pay the amount 
adjudged by the said order.” There is no proviso contem
plating the possibility of the fine having been levied pend
ing the appeal ; the language used seems to assume that the 
conviction or order has not been enforced pending the 
appeal. Section 885 provides that “ if an appeal * 
is decided in favor of the respondent the Justice * * * may 
issue the warrant of distress or commitment for execu
tion of the same as if no appeal had been brought.'’ This 
is not language in harmony with the view that the Justice 
could issue his warrant without waiting to see how the 
appeal would be decided. It is only “ if the apjieal is de
cided, etc.,” that is, after the appeal is determined, that
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this section authorizes issues of warrant. Section 8N0 pro- Judgment, 
v ides that an appeal may be abandoned, and in such case wetmëre J 
th.it “ the costs of the appeal shall be added to the sum, 
if any, adjudged against the appellant * * and the Jus
tice shall proceed on the conviction, etc , n* if there had keen 
i, 't/f/ieal." Why is this provided if, without this section, 
lu was always at liberty to proceed as if there had been 
no appeal ? Does this section not contemplate that en
fui cement of the conviction or order had been susjiended ? 
i me s sense of justice speaks strongly in favor of the view 
that the appeal was intended to operate as a stay : then we 
have the weighty utterance of I.ord Campbell as to its 
being “exceedingly improper ” in the vast majority of 
cases for the Justice to proceed [lending the appeal. If 
it was not intended that he should stay his hand why 
would it be “ improper " for him to proceed ?

I have come to the conclusion that Parliament in
tended that an appeal and recognizance suspended the con
viction or order not only as to any imprisonment but also 
as to the pecuniary [lenalty or sum adjudged to be paid, 
that, in short, it intended the appeal should suspend and 
-lay all the consequences of the conviction or order, and 
lias by its language evidenced such intention.

Now, one of the consequences of the conviction in the 
present case, it is said, is that the appellant's license is for- 
luted. Assuming for the present that such is the effect of 
action 122, the forfeiture of license is added by the Ordin- 
iuce to the penalty imposed by the conviction, though not 
vt forth in the conviction. It is urged that as the for- 

uiture is no part of the conviction, the appeal, if even it be 
Emitted to operate to suspend the enforcement of the 
iiprisonment or penalty which the Justice can direct by his 
miction, could not have been intended to susiiend the 
rfeiture which is something added by the Ordinance. If, 
iwevcr, my first conclusion be right the conviction was 
itended to be suspended entirely, and, so would, while 
i suspended, be ineffectual to forfeit the license. In one 
ise at least the Ordinance seems to have expressed that
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Judgment, what it means is not the decision of the tribunal of first 
McGuire J instance unless and until it has become “final.” Section 

7!) provides that "in the event of final judgment being 
recovered in an action” the license "shall thereupon be 
forfeited,” which probably means that it is only when the 
judgment has become "final,” either by not being appealed 
from, or if appealed, has been confirmed, it is reasonable 
to infer that what it meant in section 122 is a conviction 
which has become "final.” Without however, expressing 
any opinion on this, I am of opinion that the suspension 
created by the api>eal is as to all the consequences, and if 
forfeiture of license be one of the consequences of the con 
viction, it also is suspended pending the appeal, and that 
the forfeiture had not taken effect, the appeal being still 
undisposed of.

1 have questioned whether forfeiture is a consequence 
of the conviction at all, and I wish to avoid appearing to 
acquiesce in that proposition. It is open to question 
whether section 122 expressly makes forfeiture to follow 
upon conviction. In all other sections, as e.;/., sections 111, 
12 (11), 77, 711, 92 and 911, the Ordinance makes clear by ex
press language that the forfeiture follows as a consequence 
of the conviction or judgment. It is not necessary in tile 
view already expressed to decide this latter question, and, I 
therefore give no judgment thereon. I think the couvic 
lion should be quashed.

ROVLEAV and Scott, JJ., concurred.

Richardson, J.—The facts leading tip to the sub 
mission of the stated case are briefly :—

That on the 28th November, 1899, Francis Colbourne, 
a hotel keeper of Moose Jaw, holding a license to sell 
spirituous liquors between 1st July, 1899, and 30th June, 
1900, was convicted before Mr. Sanders, J.P., at Moose 
Jaw, with having sold intoxicating liquor to one John 
Hawkins, an interdicted person, in violation of s.-s, 3 of s. 
122 of the Liquor License Ordinance,
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That within the time allowed therefor Colbourne gave '".igmgm. 
notice of appeal from such conviction to the then next Kilh*rd""1.J- 
sitting of the Court, at which the appeal could he heard, 
lo he held at Moose Jaw on the 10th of April, 1900, and 
perfected the security required for his appeal.

That in the interval between the conviction and the 
time for hearing the appeal, Colbourne continued selling 
liquor, and for one of such acts he was convicted ; the charge 
being selling without a license, the prosecution alleging 
and the J.P. holding that, as by s.-s. 3 of s. 122, on convic
tion of a licensee for such an offence as Colbourne had 
been convicted of, his license should be forfeited, he was 
not thereafter a licensee or entitled to sell liquor.

The question this Court has to determine is whether 
or not, pending an appeal from such a conviction as above 
stated, the license held by the person convicted continues 
in force.

In support of his contention that pending the appeal 
there is no forfeiture of license, Colbourne’s counsel re
ferred to section 885 of the Criminal Code. This provides 
that if, as a result of an appeal, the conviction is sustained, 
either the Justice who made it or any other Justice having 
territorial jurisdiction may issue the warrant of distress 
or commitment for execution of the conviction, as if no 
appeal had been brought. This only regulates proceedings 
after an appeal a conviction is sustained, and does not, 
so far as 1 conceive, support counsel’s contention, nor does 
either of the cases Re Wilmott or Kendall v. Wilkinson' 
assist.

Counsel on both sides of the argument referred the 
Court to various paragraphs in Mr. Endlick’s work on the 
Construction of Statutes, as to how- penal laws should be 
construed.

These summarized in my view establish as a maximum 
or rule that penal laws arc to be interpreted according to 
the language used in them, and in construing the question 
is always “does the case fall within the scope and fair

25
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Judgment. 
Richardson, J

meaning of the language used in the Act.’’ Now under 
section 880 of the Criminal Code, sub-section (c), if the con
viction adjudges imprisonment the appellant may on com
plying with defined conditions obtain his liberty pending 
adjudication of his appeal, or if only a penalty or sum of 
money is adjudged to he paid, may either deposit with the 
convicting Justice money sufficient to cover the penalty and 
posts of the proceeding, including those on appeal, or give 
security Form O.O.O. by recognizance for their ultimate 
payment and obedience to the judgment in appeal; then if 
the conviction he quashed, suh-section (e), the deposit is to 
be paid the appellant. This does not assist the view of Col- 
bourne’s counsel. It only imposes conditions upon which 
execution of the adjudication made by the justice may be 
stayed.

With the contention of Colboume’s counsel that his ap
peal from conviction for selling to an interdict, until the 
appeal is disposed of, suspends the operation of the enact
ing words in s.-s. 3 of s. 122 (which, following the convic
tion of a licensee for selling liquor to an interdicted per
son, are “his license shall he forfeited’’) because the law 
never could have contemplated at the stage of a J.P. ’s con
viction an absolute forfeiture of license inasmuch as by 
the appellate tribunal the J. P.’s adjudication might be 
reversed, 1 do not acquiesce, for the reason that Colboume 
when accepting his license must be taken to have known 
the law to he that, should a J.P. during its currency adju
dicate him guilty of selling intoxicating liquor to an inter
dicted person, by such adjudication his license would be
come forfeited. The language used in the section I conceive 
admits of no other fair sense of construction than that 
Colboume, after the conviction referred to, ceased to be a 
licensee ; that his license was forfeited. I interpret the law 
as laid down by Sir Robert Phillimore, in The Annnndnle4 
(followed on appeal), to be that the forfeiture accrued 
"at the time when the illegal act’’ («.«., that for which 
Colboume was convicted by the J.P. 28th November, 1899)

4 2 P. D. 179, 218; 47 L. J. A. & M. 3; 37 L. T. 139, 364; 26 W.R. 
38.; 3 Asp. M. C. 604.
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was done,” and that it (the conviction) diverted out of ■|“l|g"">nt. 
i olhourne whatever property and rights he, up to that Richard™™, j. 
time, held under the license in question, and that as a re
sult lie. by his admittedly selling thereafter, violated the
law.

Consequently in my opinion the conviction in respect 
of which the ease has been stated should be affirmed. As. 
however, the other Judges of this Court arc unanimously 
of a contrary opinion 1 yield to them.

Conviction quashed.
liil'ORTER :

Ford Jones. Advocate, Regina.

SMITH v. 1IA10HT.
Landlord and tenant—Distress—Distress remaining unsold—Sus

pension of action for rent.

It being found on the evidence that a distress had been made, and 
that the goods distrained remained unsold in the plaintiff's 
hands.

Held, following Lehain v. Philpot,1 that the right of action tor the 
rent was suspended.

[Wetmore, J„ October 25th, 1900.

Trial of a “small debt” action before Wetmore, J.
(i. Watson, for plaintiff.
G. Elliott, for defendant.

[October 25th, 1900.]
Wetmore, J.—This is an action brought to recover 

sixteen dollars rent of a house. The matter of defence set 
up is that the plaintiff distrained certain goods upon the 
demised premises for such rent and still holds the said 
goods. I find the following facts:

On the morning of the day the defendant left the house 
and before he had removed any of his furniture and effects, 
the plaintiff forbid him removing them until he paid him 
his rent ; afterwards the plaintiff procured a distress war-

1 44 L. J. Ex. 225; L. R. 10 Ex. 242; 33 L. T. 98; 23 W. R. 876.
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judgment. |„, nlajc (mt with a view of distraining on the de
wetmure, j. ,|(.|idaiit's goods for Niieh rent. This distress warrant was 

made out to William Simpson, the deputy sheriff, as bailiff, 
and he and the plaintiff proeeeded to the demised premises, 
I have no doubt with a view of making the distress. Before 
they got there, however, for some reason not explained, 
Simpson handed the distress warrant hark to Smith, who 
put it in his poeket. When they reached the premises they 
found that all the furniture and effects had been removed 
out of the house except a few articles, and there was Home- 
wood in the yard of the rented premises and forming part 
of them. I find that Simpson went there not merely as a 
friendly adviser of both the parties, hut went there in the 
interest of the plaintiff to assist him in securing his rent, 
and forbade Hamilton, the defendant’s man from removing 
any more stuff from the premises, and that he did this in 
the s presence and with his approval. The wood
was left on the premises and subsequently the defendant 
sent his boys with the team to bring the wood away ; they 
were accosted by the after they got the wood partly
loaded on their conveyance, who said to them “don’t you 

you arc doing wrong, you had better go and see Mr. 
Simpsonand he swore that lie thought his boys were 
doing wrong, because they owed him rent for the place. By 
“they” of course he meant the defendant. In consequence 
of what the plaintiff said the boys threw off the wood and 
went away, and this wood is still on the demised premises.

1 am of opinion and hold under Cromer v. Mott,- that 
all this amounts to a distress upon the wood for the rent 
in question, and this property still remaining in the hands 
of the plaintiff is a pledge unsold, and I hold under Lehnin 
v. PhUpot' that the right of action to the rent is suspended 
and affords a defence to such action.

Judgment for the defendant.
Reporter :

K. A. C. McLorg, Advocate, Moosomin.
= 39 L. J. Q. B. 172; L. R. 5 Q. B. 357; 22 L. T. 857; 18 W. R.

947.

10
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BURNS v. USSHERWOOD.
Contract—Special—Quantum meruit—Amendment................

The plaintiff agreed to build, for a fixed lump sum, a foundation 
for a building, the defendant supplying materials on the ground, 
and the plaintiff, owing to non-supply of lime, abandoned the 
work, though it was found on the evidence that the defendant 
had got what he bargained for, with some shortcoming, for 
which damages would compensate him.

Held, that although the plaintiff was not entitled to succeed on his 
claim under the original special contract, he was entitled to re
cover on a Quantum meruit, and the pleading were directed to be 
amended accordingly.

[Richardson, J., April 19/fi, 1901,

Plaintiff claimed $38, less a credit of 50 cents, being statement, 
the contract price of building a stone foundation for a 
house upon defendant’s land.

It appeared at the triij) that the plaintiff did not com
plete his contract in every particular, but it was shown that 
1 lie work he did gave the defendant what he bargained for 
with some shortcomings, estimated by an architect called 
as a witness, at one-third of the value of the whole. It was 
clear that defective performance went only to part of the 
consideration, inasmuch as defendant had used the work hv 
building his house upon it. Further, it appeared, that by 
the terms of the contract defendant was to supply materials 
on the ground as required, and that the plaintiff left before 
I lie work was completed in consequence of the supply of 
lime becoming exhausted.

lVm. Grayson, for plaintiff, contended that the work 
was completed by plaintiff in so far he was able to do so. 
Non-completion was owing to defendant not supplying ma
terials as he agreed to do. The architect called by defend
ant testified that the work was worth $30 to defendant, and 
plaintiff is entitled to recover as on a quantum meruit.

vol. iv. t. l. men's 26
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Argument. Addison on Contracts, 9th ed., pp. 802-841 ; Lucas v. Good 
win;' Culler v. Close.-

IV. li. Willoughby, for defendant, submitted that no 
acceptance of the work was to be implied from user because 
it was done on defendant’s land, and referred to the fol
lowing cases :—Brydon v. Lutz;3 Munro v. Butt;* Pnttison 
v. Lucid eg;' Ohlershiiw v. (Inrncrf Gearing v. Nordhimer;' 
Wood v. Stringer*

lApril Wlh, 1901.]

Richardson, J.— Under the circumstance it seems 
plain that on the contract itself, it not having been per
formed entirely, plaintiff’s claim as entered cannot in strict
ness be supported. But as the real question in dispute be
tween the parties is whether or not the plaintiff is entitled 
to any remuneration for the work he has done, and, if any, 
what, and as a Judge has the power of so amending plead
ings that the real dispute may be adjusted, I so treat it 
and dispose of the real dispute upon the evidence taken, 
as a claim for work and labor.

Defendant lias got what he bargained for with some 
shortcomings, for which damages will compensate him : Pol
lock on ( 'ontracts 231. The failure by plaintiff is not so vital 
that bis expectation is in substance defeated ; besides defen
dant by neglecting to keep plaintiff supplied with lime to 
proceed with his work amply justified plaintiff in leaving as 
he did. and entitled him to a judgment for two-thirds of 
$38, or $25.33, and costs.

Reporter :

C. II. Bell, Advocate, Regina.
1 3 Bing. N. C. 737: 4 Scott 602: 3 Hodges 114: 4 L. J. C. P. 205. 

= 5 C. & P. 337. s 9 Man. R. 463. <3 E. & B. 738: 4 Jur. N. S. 1231. 
'• 44 L.J. Ex. 180: L. R. 10 Ex. 330; 33 L. T. 360; 24 W. R. 224. « 38 
U. C. Q. B. 37. 7 40 U. C. Q. B. 21. * 20 O. R. 148.
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was ilono,” and that it (the conviction) diverted out of 
I'olboume whatever property and rights he, up to that Bkhatdron, j. 
lime, held under the license in question, and that as a re
sult he. by his admittedly selling thereafter, violated the 
law.

( onsequently in my opinion the conviction in respect 
of which the ease has been stated should be affirmed. As, 
however, the other Judges of this Court arc unanimously 
of a contrary opinion I yield to them.

Conviction quashed.
Reporter:

Ford Jones, Advocate, Regina.

SMITH v. HAIGHT.
Lamlloril ami tenant—Distress—Distress remaining unsaid—Sus

pension aj action for rent.
It being found on the evidence that a distress had been made, and 

that the goods distrained remained unsold In the plaintiffs 
hands.

Held, following Lehain v. Philiiot.i that the right of action for the 
rent was suspended.

[Wetmore, J., October 25th, 1900.

Trial of a “small debt” action before Wetmore, J.
(}. Watson, for plaintiff.
0. Elliott, for defendant.

\Oetober 25th, 1900.]
Wetmore, J.—This is an action brought to recover 

sixteen dollars rent of a house. The matter of defence set 
up is that the plaintiff distrained certain goods upon the 
demised premises for such rent and still holds the said 
goods. 1 find the following facts:

On the morning of the day the defendant left the house 
and before he had removed any of his furniture and effects, 
the plaintiff forbid him removing them until he paid him 
his rent ; afterwards the plaintiff procured a distress war-

1 44 L. J. Ex. 225; L. R. 10 Ex. 242; 33 L. T. 98; 23 W. R. 876.
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jn.iKiiient, ,.a„t t„ |,c made out with a view of distraining on the dc- 
wetmore, j. i)(‘iiiliuit s goods for such rent. This distress warrant was 

made out to William Simpson, the deputy sheriff, as bailiff, 
and he and the plaintiff proceeded to the demised premises, 
I have no doubt with a view of making the distress. Before 
they got there, however, for some reason not explained, 
Simpson handed the distress warrant back to Smith, who 
put it in his poeket. When they reached the premises they 
found that all the furniture and effects had been removed 
out of the house except a few articles, and there was some 
wood in the yard of the rented premises and forming part 
of them. I find that Simpson went there not merely as a 
friendly adviser of both the parties, but went there in the 
interest of the plaintiff to assist him in securing his rent, 
and forbade Hamilton, the defendant’s man from removing 
any more stuff' from the premises, and that he did this in 
the plaintiff's presence and with his approval. The wood 
was left on the premises and subsequently the defendant 
sent his boys with the team to bring the wood away ; they 
were accosted by the plaintiff after they got the wood partly 
loaded on their conveyance, who said to them “don’t you 
know you arc doing wrong, you had better go and see Mr. 
Simpson;” and he swore that he thought his boys were 
doing wrong, because they owed him rent for the place. By 
“they” of course he meant the defendant. In consequence 
of what the plaintiff said the boys threw off the wood and 
went away, and this wood is still on the demised premises.

1 am of opinion and hold under Cramer v. Mott,2 that 
all this amounts to a distress upon the wood for the rent 
in question, and this property still remaining in the hands 
of the plaintiff is a pledge unsold, and I hold under Lehain 
v. I 1 that the right of action to the rent is suspended 
and affords a defence to such action.

Judgment for the defendant.
1ÎKPORTIÎR ;

K. A. C. McLorg, Advocate, Moosomin.
= 39 L.J.Q. B. 172; L. R. 5 Q. B. 357; 22 L. T. 857; 18 W. R.

947.
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BURNS v. USSHERWOOD.
Contract—Special—Quantum meruit—Amendment...............

The plaintiff agreed to build, for a fixed lump sum, a foundation 
for a building, the defendant supplying materials on the ground, 
and the plaintiff, owing to non-supply of lime, abandoned the 
work, though it was found on the evidence that the defendant 
had got what he bargained for, with some shortcoming, for 
which damages would compensate him.

Held, that although the plaintiff was not entitled to succeed on his 
claim under the original special contract, he was entitled to re
cover on a quantum meruit, and the pleading were directed to be 
amended accordingly.

[Richardson, J., April 19th, 1901.

Plaintiff claimed $38, less a credit of 50 cents, being 
the contract price of building a stone foundation for a 
bouse upon defendant’s land.

It appeared at the trial that the plaintiff did not com
plete bis contract in every particular, but it was shown that 
the work he did gave the defendant what he bargained for 
with some shortcomings, estimated by an architect called 
as a witness, at one-third of the value of the whole. It was 
clear that defective performance went only to part of the 
consideration, inasmuch as defendant had used the work by 
building his house upon it. Further, it appeared, that by 
the terms of the contract defendant was to supply materials 
on the ground as required, and that the plaintiff left before 
the work was completed in consequence of the supply of 
lime becoming exhausted.

IVni. Grayson, for plaintiff, contended that the work 
was completed by plaintiff in so far he was able to do so. 
.Non-completion was owing to defendant not supplying ma
terials as he agreed to do. The architect called by defend
ant testified that the work was worth $30 to defendant, and 
plaintiff is entitled to recover as on a quantum meruit.

Statement.

VOL. IV. T. L. RKPTN 26
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Addison on I uni rafts, 9th ed., pp. 802-841 ; Lucas v. Good- 
tritt;1 ('aller v ('laser

IV. It. \Villuuyltl>!i, for defendant, submitted that no 
aeecptanee of the work was to be implied from user because 
it was done on defendant’s land, and referred to the fol
lowing eases:— Brjiilon v. Lutz;3 Manro v. Butt;* Pattisun 
v. IjUclili’ll ; Ohhrshow v. GarnerGearing v. Sordhimer 
Wood v. Strint/er.*

[April 19th, 1901.]

Richardson, .1.— Under the circumstance it seems 
plain thaï on the contract itself, it not having been per
formed entirely, plaintiff's claim as entered cannot in strict
ness be supported. But as the real question in dispute be
tween the parties is whether or not the plaintiff is entitled 
to any remuneration for the work lie has done, and, if any. 
what, and as a Judge has the power of so amending plead
ings that the real dispute may be adjusted. I so treat it 
and dispose of the real dispute upon the evidence taken, 
as a claim for work and labor.

Defendant has got what he bargained fbr with some 
shortcomings, for which damages will compensate him : Pol
lock on Contracts 251. The failure by plaintiff is not so vital 
that his expectation is in substance defeated ; besides defen
dant by neglecting to keep plaintiff supplied with lime to 
proceed with his work amply justified plaintiff in leaving as 
he did. and entitled him to a judgment for two-thirds of 
$38. or $25.33, and costs.

Reporter :

C. II. Bell, Advocate, Regina.
i 3 Bing. N. C. 737: 4 Scott 502; 3 Hodges 114; 4 L. J. C. P. 205. 

= 5 C. & P. 337. a 9 Man. R. 463. <3 E. & B. 738; 4 Jur. N. S. 1231. 
'■ 44 L.J. Ex. 180; L. R. 10 Ex. 330; 33 L. T. 360; 24 W. R. 224. » 38 
V. C. Q. B. 37. i 40 U. C. Q. B. 21. * 20 O. R. 148.
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FLAXXAGHAX v. HEALEY.

Sale of f/oods and lands—Entire contract—Passing of property— 
Dominion Lands Act — Assignment of unrecommended home
stead—Void assignai en t.

Plaintiff signed a written memorandum as follows : “ 1 hereby agree 
to sell, and make and execute the necessary papers to convey, 
all my right, title and interest in (describing bis homestead for 
which he had not been recommended), also (3 horses, a wagon 
and a plow), and any other implement or chattel of which I am 
now the owner to (the defendant) for the sum of .$480.00 to be 
paid as soon as the necessary papers are executed.”

The defendant, without the plaintiff's knowledge, took possession of 
the horses : the plaintiff immediately objected to this. The plain
tiff sued for conversion and the defendant counterclaimed for 
damages for breach of the agreement.

If eld, (1) That the contract was an entire one and that, according 
to its terms, the property in the personal property would vest 
only on a proper conveyance of the land.

(2) That the agreement, being one for the assignment of an un
recommended homestead was void, and that although an agreement 
may be void in part and valid in part, yet this being an entire 
contract was wholly void.

Judgment was therefore given for the plaintiff for damages for con
version of the horses ; and the defendant's counterclaim for dam
ages for breach of the agreement was discussed.

[WETMOBE, J., .1/(1// SIst, 1900.

Trial of an action without a jury before Wktmori:. J. 
The facts sufficiently appear in the judgment.
E. L. Elwood, for plaintiff.
Geo. .1. Watson, for defendant.

j .1/ay 31st, 1000. ]

Wktmobe, J.—This is an action brought by the plain
tiff to recover damages for the wrongful taking by the de
fendant of three horses, which the plaintiff alleges to be 
his property.

For the purpose of determining the question of the 
plaintiff's right of property in these horses, it is only neces
sary to find one or two very simple facts. It was urged 
that the agreement as to the land was void under section

391
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It is claimed on the part of the defendant that by 
urtue of the agreement, the right of property in the horses 
and other chattels mentioned therein became forthwith 
tested in him. The rule respecting the passing of the right 
of property on the sale of a specific chattel is laid down 
by Ilolyroyd, J., in Tailing v. Baxter,' as follows :—“ In 
all cases of the sale of goods, it is a rule that, when nothing 
remains to be done by the seller as between him and the 
buyer before delivery, the property in the goods passes to the 
buyer, and the property in the price to the seller. If any 
act remains to be done by the seller, the property does not 
pass until the act has been done.” This seems to have been 
held a good exposition of the law ever since. Of course 
this rule may be varied by the intention of the parties as 
expressed in the contract or gathered from its character, 
Hlaekburn, J., in the Calcutta anil Bunnah Steam Naviga
tion Company v. Hallos,1 at page 329, quotes with approval 
from the judgment of Sir Cresswell f'resswcll in Oilmour v. 
Supple,3 as follows :—“By the law of England b.v a contract 
for the sale of specific ascertained goods, the property im
mediately vests in the buyer and a right to the price in the 
seller, unless it can be shown that such was not the intention 
of the parties, etc., etc. Various circumstances have been 
treated by our Courts as sufficiently indicating such con
trary intentions.”

Looking at the terms of the contract in question and 
taking into consideration the circumstances under which it 
was made, I am of opinion that it is an entire contract; 
that the intention was to sell out the whole property men
tioned in it. It embraced all the property the plaintiff 
owned ; he wanted to dispose of everything and leave the 
country. He would not have sold one part without the 
other, and that the defendant well understood. It would 
to my mind be utterly inconsistent with such intention 
that the title to a portion of the property should vest in

' ft It. & C. 300 : 9 IX & R. 272 : B L. J. (O. S.) K. It. 104 : 30 
R. R. SBB. *32 L. J. Q. B. 322 ; 33 L. J. Q. R. 214. • 11 Moore 
P. C. 551: 6 W. R. 445.

Judgment. 

Wetmore, J.
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judgment, tlio buyer forthwith, and that the title to the other pro-
Wttmiiri. j perty should not. It is clear that the plaintiff's title to the 

land would not vest in the defendant until a proper con
veyance was executed. Apart from such being the law, 
even if there had been no > ion in the contract, it is 
expressly provided therein that, the plaintiff was to make 
and execute the necessary papers to convey his right and 
title, and therefore the contract itself conveys the intention 
that the title was not to vest ill the defendant until such 
papers were executed. I am of opinion that the right of 
pro|pcrty to these horses did not vest in the defendant for 
another reason, namely, that something remained to be done 
by the seller with respect to the property sold, that is neces
sary papers had to lie made to convey the plaintiff’s right 
and title therein to the defendant. It was urged that this 
provision only applied to the land. I am not so clear that 
this is correct. In fact, the inclination of my mind is 
rather the other way : that this provision embraces all the 
property mentioned in the contract both real and personal ; 
if so, it very much strengthens the idea that the parties did 
not intend that the title or right of property should pass 
under the agreement—that something else should be done 
before it passed. But assuming that this provision applies 
only to the land as before stated, this contract was an 
entire one, and if anything was required to be done by the 
seller with respect to any part of the property embraced by 
it, no title would pass to any of it until that thing was 
done. Such is my view of the law, because, as before 
stated. I cannot conceive how the title to one portion of an 
entire sale, made under the circumstances as stated, could 
pass and not the other, unless, of course, there was some
thing to express or indicate such an intention. And in con
nection with the question of the passing of the right of 
property, I refer to The Sale of Goods Ordinance (C. 0. 
1S98, c. 39) s. 19. I am of opinion that under that section 
in view of the terms of the contract and the circumstances of 
the case, it was not the intention that the right of property 
should pass to the defendant, at any rate until the convey
ance provided for was executed.

A0D
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1 hold, therefore, that the defendant was a trespasser 
and is lialde in damages. One of the animals died shortly 
after the defendant took possession of it. The other two 
horses he had traded away.

The defendant counterclaimed for damages by reason of 
the plaintiff's refusal to carry out the contract on his part 
by executing the necessary papers contemplated thereby. 
It was not denied at the trial that the plaintiff had re
fused to execute these papers. In fact the plaintiff's plead
ings were that he had repudiated the contract. It appeared, 
however, in evidence, and it was conceded that the plain
tiff homesteaded the land set out in the agreement in 1883 
under the Acts then in force affecting Dominion lands. 
No patent has ever issued for it, and no certificate from 
the local land agent recommending the issue of the pat
ent countersigned by the Commissioner of Dominion Lands 
or a member of the Dominion Lands Board has ever been 
granted. It was therefore contended on behalf of the plain
tiff under the section 42 of the Dominion Lands Act (R. 
S. C. e. 54), as substituted by 60 and 61 Vic. (1897), 
e. 29, s. 5, that the contract quoad the land is void, and 
therefore that under the circumstances of this case the 
contract being entire, and there being no intention that 
one part of the property should pass and not the other, the 
whole contract is void — that it could not. be void as to 
one part and valid as to another. I may also state that 
there was no evidence of my declaration by the Minister as 
provided in the substituted section 42.

The first question that arises is, is this contract quoad 
the land void as between the parties to it? I have with very 
great hesitation arrived at the conclusion that it is. I had 
occasion to discuss this question in In re Harper (not report
ed), decided by me on the 18th September, 1894. I expressed 
no decided opinion upon it, as I disposed of that application 
on another ground, but I gave a very strong intimation that 
I was inclined to differ from the judgment of (he majority 
of the Court of the Queen’s Bench of Manitoba in Harris V.

Judgment. 

Wetmore, J.
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judgment. Uankin * that under a somewhat similar provision in the 
Wetniore, j. Dominion Lands Act of 1879, a transfer of homesteaded 

land before the issue of a patent, or a recommendation for 
such issue, was void between the parties to such transfer, 
and adopt the view taken by Wallbridge, C.J., and Dubuc, J., 
that this provision was only intended to operate as between 
the Crown and the homesteader. Of course when I delivered 
my judgment in He Harper, the original section 42 of the 
Dominion Lands Act was in force, and I was very much 
inclined to the view' that that section only rendered the 
assignment or agreement as the case may be void as be
tween the Crown and any party to the contract; or, in 
other words, that the section was only intended to operate 
as between the Crown and the homesteader or pre-emptor. 
There is nothing that I can perceive in the language of 
section 5 of the Art of 1897 which leads me to a different 
conclusion. In fact, were it not for the provisions of s. 9 
of 61 Vic. (1898) o. 32, I would have no hesitation in hold
ing that section 42 of the Dominion Lands Act, as substi
tuted by the Act of 1897, was only intended to operate as 
between the Crown and the homesteader or pre-emptor. 
But that section of the Act of 1898 very materially inter
feres with my views. I decided Re Harper upon the con
struction to be put on section 42 of the Dominion Lands 
Act, as it then stood, and section 125 of the Territories Real 
Property Act (R. S. C. c. 51), and I held that a mortgage 
was not a transfer or an assignment. Upon reading sec
tion 9 of the Act of 1898, which enacts a proviso to section 
73 of the Land Titles Act of 1894, I cannot avoid the 
conclusion, that Parliament when it enacted it considered 
that section 42 of the Dominion Lands Act rendered the 
transfer or agreement void as between the parties and for 
all purposes, unless a patent or a proper recommendation 
for one had been issued at the time the transfer was made 
or the agreement entered into. In view of what was de
cided in Harris v. Rankin,* and of what Parliament has 
considered to be the effect of section 42 of the Dominion

•4 Mnn. R. 115.
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Lands Act, 1 have come to the conclusion that I ought to Judgment, 
weld my individual opinion and hold the contract in ques- Wetmore.j. 
lion in this case void as between the parties and for all 
purposes quoad the land.

Having reached this conclusion, 1 am o£ opinion that 
I must hold the whole contract to be void ; of course a 
contract may be good in part and bad in part, but when 
the contract is, as I have held it to be in this case, entire, 
when one part of it cannot be separated from the other; 
when it was never contemplated that one portion of the 
property should pass without the other, I cannot conceive 
how any portion of the contract can be supported when it 
is void as to a portion of the property intended to be em
braced in it.

Having reached this conclusion, I hold that the defen
dant fails as to his counterclaim.

The only question remaining for consideration is the 
value of the horses. Under all the circumstances, I think I 
will be doing justice by taking the valuation of the witness 
Reid, which amounted to $185.

Judgment for the plaintiff as to the statement of claim, 
for $185 and costs; and also judgment for the plaintiff on 
the counterclaim for costs. One taxation of costs.

Reporter :
E. A. C. McLorg, Advocate, Moosomin.



398 TERRITORIES LAW REPORTS.

Statement.

| VOL.

QUEEN v. FORSYTHE.

Criminal lair—Theft—Evidence of ownership of article stolen— 
Brand—Earmark—Deposition taken at preliminary enquiry— 
Reading of, in evidence at trial—Evidence of ahscncc of deponent 
from Canada—Sufficiency of.

Held,— (Rouleau, J.. dissenting), that the production of n Ktocr’e 
hide with the prosecutor’s brand and car-marks only upon it. 
and the evidence of the prosecutor that he had owned and had 
never parted with the steer from which the hide had come, was 
sufficient to justify the trial Judge in finding that the steer in 
question was the property of the prosecutor. (See now 03-04 
Vic. c. 40. s. 707 À. and 1 Edw. VII. c. 42. s. 707 A.

Held,—per curiam—that evidence that a witness at the preliminary 
enquiry was a corporal in the N. W. M. Police, that he had been 
sworn in as a member of Stratheona’s Horse, that he had left the 
post at which he had been stationed to join the latter force, nnd 
that, in the opinion of the deponent, if he had left the latter force 
he would have returned to such post, which fact would there
upon have become known to the deponent, was sufficient evidence 
of the absence of such witness from Canada to justify the ad
mission as evidence at the trial of the deposition of such witness 
token at the preliminary enquiry: and that the question was one 
to be decided by the trial Judge.

[Court in banc, July 21st, J900.

This was a Crown case reserved. The defendant was 
tried before Scott, .7., at Maple Creek, on April 25th and 
26th, 1000, upon the following charge :—“ That the said 
Harry Reginald Forsythe, at Maple Creek aforesaid, on or 
about the eighth day of November. 1800, one steer, the pro
perty of John Lawrence, senior, unlawfully did steal,” and 
was convicted and sentenced to Imprisonment in the peni
tentiary at Stony Mountain, Manitoba, for the term of two 
years and eight months.

It was proved to the satisfaction of the learned trial 
Judge by several witnesses, that the steer in question was 
branded with the letters “ J.L.” in the form of a monogram, 
similar to the brand described in the evidence of John 
Lawrence, senior, the alleged owner, that it bore the ear 
marks described bv him in his evidence, and that after a 
careful inspection of the hide of the animal no other brands 
could be found upon it.
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The only evidence which in any way tended to show statement, 
that the animal in question was the property of any person 
other than Lawrence was the statement of the defendant 
to the effect that he had purchased it from one Lamon, and 
the production of a document in defendant’s handwriting 
purporting to evidence the sale to him, and which he stated 
was signed by Lamon. This statement the learned trial 
.lodge stated he did not believe.

The evidence of John Lawrence, senior, was as 
follows

To Mr. Conybeare:—
‘‘I am a rancher; nty ranehe is on Fish Creek. 8 miles 

from Maple Creek ; I examined the hide, exhibit “ A," to
day ; the animal that it came from was owned by me ; l never 
ported with it; I recognize the hide by the marks upon it, 
viz., by the brand and the ear marks; exhibit “C” is a 
representation of the brand upon it ; the right ear is square- 
cropped and there is an overslope on the left ear.”

To Mr. Xolan :—
“1 have lived at Fish Creek about ten years; 1 have 

between 50U and tiOU head of cattle of all ages and color.
It is by reason of the brand and the car marks alone that 
I recognize the hide as that of an animal owned by me ; my 
brand is “ J.L.” in the shape of a monogram on the left hip 
or thigh; sometimes on one and sometimes on the other; 
my vent is a bar under the brand; I do not always vent the 
beef cattle when I sell them in large bunches; Bcnallick is 
a buyer in Winnipeg to whom 1 sometimes sell; 1 also sell 
to Wilson, a Toronto buyer; I do not vent the cattle I sell 
to them; they can either ship them or sell them here as 
they please, but I do not think they sell them here. All 1 
sold them last year were i" " to Winnipeg; I went with 
them; I have sold cows that I did not vent; 1 never sold any 
steers singly ; I always sell my steers in bunches. I usually 
vent cows when I sell them ; I sold James Labbing a cow ;
I did not vent it, but Labbing afterwards put his brand 
upon it; my cattle run about 19 or 15 miles from here. I 
believe exhibit “ A ” to be the hide of the steer ; it does not

14
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look like the hide of a cow ; 1 think it is the hide of a three- 
year-old steer; 1 think it is not that of a five-year-old ; 1 
sell my three and four-year-old steers for beef; all the steers 
1 sold last year and the year before were shipped by rail 
from here; I brought them down and saw them shipped 
from here.”

To Mr. Cony beare :—
" The two j irons 1 now produce are branding

irons 1 use in branding my cattle; I have two others which 
I also use, the brand being of the same device and shape, 
but one is larger than these and the other smaller; a brand 
mark increases in size as the animal grows older."

To Mr. Nolan:—
•' 1 have not my certificate of the registration of my 

brand; 1 could not find it; 1 have no branding iron with a 
loop at the end of the curve of the J as shown in exhibit 
"it;" when 1 made exhibit "il” 1 did not give a proper 
description of the brand in that respect ; the brand mark 
will increase with the growth of the animal in all eases.”

The learned trial Judge was satisfied that the hide 
produced in Court was the hide of a steer.

Counsel for the Crown proposed to put in as evidence 
for the prosecution under section 687 of the Criminal Code, 
the depositions of David Xieol taken by Frank Harper, the 
justice of the peace who presided at the preliminary investi
gation of this charge, contending that the evidence of David 
Paterson established the fact that Xieol was absent from 
Canada.

So far as material to the questions submitted, the evi
dence of David Paterson was as follows:—

To Mr. Conybeare :—
“ I am orderly-room clerk in the North-West Mounted 

Police Barracks at Maple Creek : I occupied the same posi
tion in November last.

“I know Frank Harper; he is a justice of the peace; 
lie presided at the preliminary hearing of this charge ; the 
defendant was present at the hearing and the depositions

7609
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were taken in liis presence ; Mr. Nolan, his counsel, was also 
present and representing him; I think the defendant had a 
full opportunity of cross-examining the witnesses; I know 
there was a dispute, but the difficulty was got over in the 
afternoon; David Nicol left here to join Strathcona’s Horse; 
1 am not sure whether he is in Canada or not; when he left 
here his destination was South Africa; he was sworn in here 
as a member of that force in my presence.”

To Mr. Xolan :—
“ I have heard that some of those who joined that 

force were discharged before it left; I will not swear that he 
is not in Canada at the present time.

Xicot was a corporal in the police force stationed here 
when he joined the Strathcona Horse, and was acting quar
termaster sergeant; if he had left that force I think he 
would have returned here; he was shown on the rolls here 
us absent on leave, but on the first April all those who went 
with the force to South Africa and returned as absent on 
leave were transferred to the depot division of the police 
force.”

Counsel for the defendant objected to the admission of 
the depositions as evidence on the ground that it had not 
been shown that Nicol was absent from Canada. The 
learned trial Judge ruled that the evidence established be
yond a reasonable doubt that Nicol was absent from Can
ada, holding that the fact of the witness not " " o able to 
swear positively that Nicol was absent at that time was 
immaterial, so long ns the facts stated bv him reasonably 
led to the conclusion that he was so absent ; that, in fact, 
it would under ordinary circumstances be impossible for 
any person to swear positively that at the time of his giving 
evidence another person was absent from Canada.

The questions of law submitted for the opinion of the 
Court were:—

1. Was the evidence as above stated sufficient to justify 
the learned trial Judge in finding as he did that the steer 
in question was the property of John Lawrence, senior?

Statement.

26
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Statement. 2. Was the evidence as to the absence of David Xicol 
from Canada at the time of the trial sufficient to justify, on 
the ground of such absence, the admission under section 687 
of the Criminal Code of his depositions taken at the pre
liminary investigation of the charge?

The case was argued at Calgary, July 10th. 1000.
C. F. V. Conybeare, Q.C., for the Crown.
/'. ,/. Nolan, for accused.
The following eases were referred to:—Queen v. (Ira

il am,' Queen v. Farrell," Regina v. Nelson,* Regina• v. Ste
phenson.*

Judgment was reserved.
| July 21st, 1000.]

MctiuntE, J.—This is a case reserved by Mr. Justice 
Scott for the opinion of this Court.

As to the first question, we are of opinion that the fact 
of the prosecutor’s brand living upon the hide was a means 
of identifying it as his property. The practice of branding 
has become the recognized mode of marking animals so that 
the owner may recognize them, and so widely used is it that 
it has become almost the only means employed for that 
purpose. Where a jierson has but a few animals he may 
be able from frequently seeing them to become well enough 
acquainted with their appearance to recognize them without, 
perhaps, being able to point out the various peculiarities by 
which he knows them. But when the herd is a large one 
and no one may have had sufficient opportunities to become 
acquainted with the many little peculiarities which may dis
tinguish the members of that herd from all other animals, 
then it becomes necessary that some practically indelible 
mark should be placed on them, and branding has been 
found to he the best mark for that purpose. It is in every 
cattle country a well recognized mode of identification, and

12 C. C. C. 333. = 4.T L. J. M. O. 04 : L. R. 2 C. C. lift : 30 L. 
T. 404 : 22 W. R. ".73: 12 Cox, C. C. 605. ■ 1 O. R. 500. ‘ 31 
L. .1. M. ('. 147: !.. & C. 105: 3 Jar. (X. S.) 522 : 0 L. T. 334: 
10 IV. R. 540 : 0 Cox. C. C. 150.
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Id say that it is not a reasonable means is to say that all 
rattle dealers are wrong in recognizing it as such. It is, of 
course, not an infallible mark. It may have been put on by 
mistake, or by fraud, or the animal, though the property of 
i lie owner of the brand at one time, may subsequently have 
been parted with. But these remarks apply equally to 
whatever marks may be relied upon as proof of identification. 
The weight of the evidence afforded by a brand may be re
duced by circumstances of various kinds even on the vanish
ing point. A person’s name written or stamped on the books 
in his library may be fairly strong evidence that a particular 
book with his name in it is the property of the owner 
of that name, but if it be shown that he has lieen selling 
his books so marked, and might have sold this one, its 
value as proof would be weakened. Again, a bookseller 
puts a label inside all the books on his shelves. In such 
a case the finding of a book so labelled in the possession 
of another might be taken as very weak evidence of it 
being still the property of the bookseller. A common way 
among lumbermen to mark their logs is to impress a 
particular letter or stamp on them, and logs having such 
mark are in practice admitted to be the property of the 
person whose mark they bear. But here, too, the weight 
of this as evidence may be impaired or destroyed by vari
ous circumstances needless to mention. In short, the rea
sons given by a witness for saying that an animal is his 
must be considered by the tribunal trying the matter, and 
their weight is entirely for that tribunal. In this case 
the prosecutor swears that the animal, the hide of which 
he had examined, was owned by him. Then he gives his 
reasons for saying this; he recognized the hide by the brand 
and ear marks. Tie also swears this was a steer, and in his 
opinion a three-year-old, and that he sells steers only in 
bunches, and that all the steers he sold for the two preceding 
years were shipped away by rail. I think this was clearly 
evidence proper to be submitted to a jury, and for. the 
same reason proper to be considered by Mr. Justice Scott 
sitting as a jury, and such weight should be given to it as

Judgment. 

McGuire, J.
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judgment all the circumstances will seem to warrant. Mr. Justice 
McGuire, J. Scott was satisfied as to the identification, and we think 

he was justified in so being.
As to the second point—the admission of the deposi

tion of Xieol—it was shown by a member of the N.W.M.P. 
that Xieol was a corporal in that force stationed at Maple 
Creek and was sworn in there as a member of “ Strath- 
cona's horse," and as such left Maple Creek, his destination 
being South Africa. While some of those who sought to 
go with that force were discharged before leaving Canada, 
the witness (the orderly room clerk at Maple Creek) was of 
opinion that had Xieol been so discharged he would have 
returned to that place. That he did not so return up to 
1st April may be inferred from the statement of the wit
ness that he was not sure whether Xieol was in Canada or 
not—he would have known had Xieol returned there. Had 
proof been given of his not having returned after April 
1st to Regina, the proof have been stronger, but it
is not necessary to accumulate testimony if that already pro
duced is sufficient to satisfy the Judge and was reasonably 
sufficient for that purpose. It must be borne in mind 
further that Nicol was not an ordinary person free to go 
where he pleased. A civilian starting for South Africa 
might change his mind before leaving Canada, but Xieol 
was sworn in as a member of Strathcona’s Horse and was 
not a flee agent, and. unless discharged, had no choice lint 
to go with that force. Again, a civilian desirous of joining 
that force and rejected, say at Halifax, might not be pre
sumed to return to the point he started from, hut Xieol 
was still a member of the X.W.M. Police, and while with 
Strathcona’s Horse was regarded as “on leave,’" and if dis
charged from Strathcona’s Horse it would be his duty to 
return to his service as a member of the X.W.M. Police. He 
had, it seems, not done so at least lip to April 1st, and the 
trial took place on April 35th.

The proof of absence from Canada is a matter for the 
Judge at the trial, and if it is such as reasonably to satisfy 
him, and he is satisfied, the fact is proved.

41
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We were referred by euunsvl for the prisoner to the 
eases of Reg. v. Graham1 and Hey. v. Farrell." In the former 
case the only evidence of the absence of the witness was 
very weak, being that of a constable who had been unable 
lo find the deponent to serve a subpoena on him, and who 
had been told by a man who was not produced to testify 
t hat the deponent had left the country. This was secondary 
evidence where the primary evidence might have been pro
duced. The other case decides only that proof of old age 
and nervousness of the witness is not proof that that she was 
so ill as not to be able to travel. It was proved she could 
travel to London to see her doctor, and that she was at the 
time of the trial in the assize town and not far from the 
Court. That was clearly not evidence reasonably such as 
to satisfy the Court that she was so ill as to be unable to 
travel. On the other side, Mr. Conybeare, for the prosecu
tion, referred us to Reg. v. Nelson* The proof there was, 
we think, not nearly so satisfactory as in the present case, 
yet the majority of the Court held it sufficient. In Reg. v. 
VPellings,* Lord Coleridge said : “ It is in each case a matter 
for the presiding Judge to determine. The presiding Judge 
has in this case decided that the evidence was sufficient to 
satisfy him that the deponent was ‘ so ill as not to be able to 
travel,’ and we sec nothing to lead us to the conclusion that 
he was wrong.” In Reg. v. Stephenson,4 Sir W. Earle, C.J., 
said:—“We are all of the opinion that the question of 
whether the illness proved is or is not within the statute 
is a question for the determination of the presiding Judge, 
and that if, to his mind, exercising his discretion upon the 
facts proved, the evidence of illness is sufficient, this Court 
ought not to interfere with his decision.” In Reg. v. Nelson,8 
Cameron, J., dissented from the opinion of the majority of 
the Court, and one is not surprised at that. The evidence 
was fairly open to the criticism that it was not reasonably 
sufficient. We agree with Cameron, J., that in a case re
served the Court ought to answer whether the evidence

•47 L. J. M. 0. 100; 3 Q. B. D. 42G: 38 L. T. 652 ; 26 W. R. 
502: 14 Cox. C. C. 105.

Judgment. 

McGuire, J.
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Judgment, was sufficient to justify the Judge in finding as lie did, and 
McGuire, j. not merely to say that it was a matter in his discretion, and 

that having exercised that discretion as lie did the Court 
would not interfere. We think the Court should consider 
whether the evidence was such as would reasonably satisfy 
the Judge in finding that the fact of absence has been 
proved. As already pointed out, we think the evidence in 
this ease was of that character. In our opinion the convic
tion should be confirmed.

Ilicii akdsox and Wetmome, JJ., concurred.

Koi leav, J. — 1 am sorry I cannot come to the same 
conclusion as my brother Judges oil the first question sub
mitted bv Mr. Justice Scott.

The only evidence as to property which was adduced 
in this case was this:—“It is by reason of the brand and 
ear marks alone that I recognize the hide as that of an 
animal owned by me."’ There is no evidence that he 
branded that animal himself, or that he had in his bunch 
any of the class of animals which the skin was supposed to 
belong to. I hold that a simple mark or on any ani
mal, without any other corroborative evidence, is not suffi
cient to convict. Suppose a man lost a coat and a person 
was found in possession of it, and the owner of the coat 
swore that he knew the coat was his because a button was 
sewed on it bearing his initials. When asked if he put the 
button there himself, he would answer “Xo;” whether he 
knew the coat, otherwise, he would say “ Xo.” I don’t think 
any Judge would contend that this evidence would he suffi
cient to convict of theft. The evidence no doubt would 
prove that the button was his, but it would not be sufficient 
to prove property in the coat. It is some proof that the 
coat bearing that button belongs to him, but not prima facie 
proof that the coat belongs to him : I mean not sufficient 
evidence to oblige the incriminated individual to adduce 
evidence to contradict that statement or explain it. I hold, 
therefore, that the brand and ear-marks on an animal are 
not prima facie evidence of ownership, so as to find a man
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guilty of theft, unless there is corroborative evidence in 
support. It is a well-known fact that any man can put the 
uand of another man on cattle, and it would be a very dan
gerous precedent to sav that because bis brand is on these 
cattle he is supposed to be the owner of them. The brand 
nr marks put on cattle is for the purpose ol’ general iden- 
tideation, not for the purjwse of ownership. It is a com
mon practice in this country to put a man’s brand on cattle 
that lie docs not own at all, but is owned by somebody else 
who has no brand of his own.

As to the second question, 1 agree with my brothers.

Conviction affirmed, Rouleau, J., dissenting.

Reiohteb:
Ford Jones, Advocate, Regina.

THE VXIOX BANK OF CANADA v. THF. MUNICI
PALITY OF THE TOWN OF MACLEOD.

Municipal ordinance—Assessment — Personal property — Chartered 
hank—Notes and cheques of other hanks.

The failure of an assessor to make “ diligent enquiry " is not fatat 
to the validity of the assessment ; the provision in the Municipal 
Ordinance in that respect being merely directory.

Commercial paper (such ns notes and cheques on other banks) held 
by a branch of a chartered bank are “ personal property,” and n 
branch bank holding such paper is liable to assessment in respect 
thereof.

[ Court in hanc, July 21st, ]!)00.

The Macleod branch of The Union Bank of Canada 
was assessed by the municipality of Maclcod for personal 
property to the value of $15,000 and for $5,000 income. 
Upon appeal to the Court of Revision both assessments 
were confirmed. The hank thereupon appealed against both 
assessments to the Honorable Mr. Justice Rouleau. The 
appeal was heard at Macleod July 4th, 1900. The evi-

VOL. IV, T. L. REPTfi. i ■ 28
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Judgment. 

Rouleau, J.



408

Statement.

TBRBITOHIES I.AW RETORTS. [VOL.

deuce of the manager of the Macleod branch of the bank 
estaldished that the fixtures in the branch of the bank at 
Macleod were the property of the bank and were worth 
$600 or $'00; that the amount of gold and silver in the 
bank would average about $600, and the amount of Domin
ion notes about $'00; and that the hank held at least 
$15,000 of assets in Macleod consisting of notes, legal tender, 
gold, and notes of and cheques on other banks. By consent 
of all the parties the Honorable Mr. Justice Iîouleaü on 
June 5th, 1900, referred the appeal to the Court in banc.

The appeal was argued at Calgary, July 19th, 1900.

Jos. Muir, Q.C., for appellant :—The assessment was 
not duly performed, as the assessor made no enquiries— 
Peters v. City of tit. John-.1 The words “personal pro
perty are not to he construed as including every thing but 
real estate : Wood v. McAlpine.2 A double assessment is 
never intended : Ex parte Le win,2 City of London v. Watt,' 
City of Brantford v. Ontario Investment Co:' Cheques on 
other banks and notes under discount are not assessable as 
personal property of the bank.

The hank has only one income, which is that of the 
head office and is derived from all the branches of the bank ; 
Lawless v. Sullivan," Bussell, v. Town and County Bank,1 
City of Kingston v. Canada Life Assurance Co."

C. V. Harris, for respondent :—Even if the assessor 
omitted to make enquiry, the Court of Revision heard evi
dence and confirmed the assessment. Such an omission by 
an assessor would not annul the assessment : Canadian Land 
<£• Emigration Co. v. Municipality of Dysart.*

As to the assessment of personal property : Bank of 
Toronto v. Lamb,'" Dow v. Black," Hodge v. Regina,'2 In

*21 S. C. R. «74. *1 O. A. R. 234. *11 8. C. R. 484. *22 8. 
C. R. 300. ‘13 O. A. R. «05. *50 L. .T. 1*. C. 33; fi App. Cns. 373; 
44 L. T. 897 : 20 W. R. 917. *58 L. J. F. C. S: 13 App. Cns. 418; 
59 L. T. 481 ; 53 .1. P. 244. *19 O. R. 453. “9 O. It. 495: 12 O. 
A. R. 80. “12 App. Cas. 575 : 50 L. .1. P. C. 87: 57 L. T. 377. 
** L. R. fi P. C. 272: 44 L. J. P. C. 52 : 32 L. T. 274 : 23 W. R. 
637. “9 App. Cns. 117: 53 L. J. P. C. 1 ; 50 L. T. 301.
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re The North of Scotland Canadian Mortgage Co.,13 Phoenix 
Insurance Co. of London v. City of Kingston." Commercial 
paper is personal property.

Counsel agreed that if the appeal as to personal pro
perty were dismissed the appeal as to income should be 
allowed.

[July 21st, lOltt).]

The judgment of the Court (Richardson, Rouleau, 
Wetmore, McGuire and Scott, JJ.) was delivered by

Wetmobe, ,T.—The Union Bank was assessed by the 
municipality for personal property for $10,000. On appeal 
to the Court of Revision this assessment was confirmed. The 
bank thereupon appealed to Mr. Justice Rouleau, who, 
after hearing the evidence, referred ithe matter to this 
Court. One of the grounds of appeal is founded on s. 123 
of the Municipal Ordinance (C. O. 1898 e. 70), which pro
vides that “ the assessor or assessors shall prepare an assess
ment roll after revision by the assessment committee as in 
form “ F ” in the schedule to this Ordinance, setting down 
in each column as accurately as may be after diligent en
quiry, the information called for by the heading thereof.”

It is urged that the evidence established that the asses
sor did not assess the hank “ after diligent enquiry.” Assum
ing for the purposes of this case that the evidence did estab
lish this, we are of opinion that it is not fatal to the assess
ment, the provision in this respect being merely directory. 
We did not understand the learned counsel for the bank to 
contend that this omission on the part of the assessor rend
ered the assessment void. His contention was that it merely 
shifted the burden of proof as to the amount of assessable 
property from the appellant to the respondent. Assuming 
this to he correct, we are of opinion that the amount or 
value of the property assessable against the bank was proved. 
Mr. Anderson, the manager of the bank at Maeleod, was

Argument.

*•31 U. C. C. P. 552. 14 7 O. R. 343.
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Judgment, vailed as a witness, and established that the bank was 
Wctinorc. j. possessed of fixtures in the bank worth six or seven hundred 

dollars, that the amount of gold and silver would bo about 
$600, and that they had Dominion notes averaging about 
$700. Counsel admitted that the bank was assessable in re
spect to these items, and admitted that what was intended 
as fixtures was in the nature of what is usually termed shop 
or store furniture, such as counters and the like. So admit
tedly say $‘i,000 worth of assessable property was proved 
against the bank. But the manager went further, he swore 
as follows : “ I admit the bank has at least $15,000 of assets 
in Maeleod—it consists of notes, legal tender, gold, notes 
and cheques of other banks.” The evidence he gave to the 
Court, of Revision was put in, and in that he swore in sub
stance that the bank had $15,000 of money, consisting of 
gold, silver, and commercial paper in the bank in Maeleod. 
We think that all this testimony abundantly established that 
the bank had assessable property to the value of at least 
$16,000.

It was contended that the commercial paper such as 
notes and cheques on other banks was not assessable. Section 
118 of the Ordinance provides that “all land and personal 
property and income in the Territories shall, .when no other 
express provision has been made in this respect, be liable to 
taxation, subject to the exemptions hereinafter mentioned. 
The question that arises is. are notes and cheques on other 
banks and property of that description “'personal property” 
within meaning of the Ordinance? Sub-section 4 of sec
tion '! of such Ordinance, defines land, real property and 
“real estate ” respectively to include “all buildings or other 
things erected upon or affixed to the land, and all machinery 
or other things so fixed to any buildings as to form in law 
part of the realty, and all moneys, minerals, quarries, fossils, 
in and under the same except mines belonging to Her Ma
jesty.” Sub-section 5 of the same section defines “per
sonal estate ” and “ personal property ” to include “ all goods, 
chattels, shares in incorporated companies, interest on mort
gages, dividends from bank stock, income and a/Z, other,pro-
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lierli) except land and real estate and real property as above Judtmmt. 
defined, ami except property herein expressly exempted.'’ It wnmore, j 
is urged that' notes and chequer of other banks do not come 
within this definition. Notes and cheques of other banks 
are property. They have a commercial value, they are the 
subject of theft, and may be flic subject of an action of 
trespass for an unlawful taking, Or of an action for an un
lawful, conversion, and the damages in ; any spch action 
woltld lie not merely the value of the paper on Which they 
arc written, but flic commercial value of the security. In 
construing sub-section 5 of section 2, it is impossible to 
narrow the broad definition therein given to the- .words, by 
practically eliminating the language hereinbefore under
scored, It has been urged that the effect of holding this 
will be to authorize a double assessment in some instances.
Without admitting that it will have this effect, we cannot 
perceive that this can affect thq operation to be given to 
sub-section 5 before cited. The property in question is 
not included in any of the exceptions or exemptions specified.
We are of opinion that Mr. Justice Rouleau should be 
advised that the assessment of $10,000 personal property 
should be confirmed.

As the counsel for the town consented in the event of 
the Court reaching this conclusion as to personal property, 
that the appdal as to the assessment respecting the $5,000 
income should he allowed, Mr. Justice Rouleau should be 
advised to allow the ap^ieal as to such $51000 income.

Mr. Aîùstice Rouleau advised accordingly.
,\\ v...„ A 1 \ , . ■ A ‘ i

Reporte*:
Ford Jones, Advocate, Regina.
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CONRAD ET AL. v. THE ALBERTA MINING CO., 
LTD., ET AL.

Practice—Service of urit of tummona ex juris on a forciuncr—'Writ 
or notice—Setting oxide order for service—Bona fide purchaser 
under decree of Court—Protection of.

The question in what circumstances and to what extent provisions 
in the Rules under the English Judicature Act are to be held in
corporated with the Judicature Ordinance discussed.

English Order XI. (Marginal Rules, 64-70), is not in force in the 
Territories.

The Judicature Ordinance, 180.1, s. 32,f authorizes an order for the 
service of a writ of summons ex juris, though the party to be 
served is not a British subject, and the order should provide for 
service of the writ of summons, not of a notice thercof.§

Judgment of Scott, J„ reported ante p. 322. on this and other 
points affirmed.

I Court in banc, December 8th, 1900.

statement. The defendant Healy appealed from the decision of 
Scott, J., ante p. 322. The appeal was argued July 18, 
1900.

B. B. Bennett, for appellant :—No writ of summons for 
service ex juris can be issued without the leave of a judge 
having first been obtained, both for its issue and its ser
vice. This Court has no inherent jurisdiction to issue 
a writ of summons for service ex juris. The Courts at 
Westminster have no such jurisdiction. It is a purely 
statutory right : In re Anglo African Steamship Co.,1 In 
re Bus field, Whale;/ v. Busfield,2 Be Maugham,8 Lenders v. 
Anderson.4 In re Cliff, Edwards v. Brown* Tas sell v. H al
ien* Sirdar (lurdyal Singh v. Bajah of Faridlcote,T and

t Now Rules 18. 19. 20 and 21. Jud. Ord. C. O. 1898. c. 21.
§ See Ordinances, 1901, c. 10, s. 12, striking out “ commanded ” 

in the form of writ and substituting “ notified.”
' 32 C. D. 348: 55 L. J. Ch. 579: 54 L. T. 807: 34 W. R. 554. 

*32 C. P. 123: 55 L. J. Ch. 467: 54 L. T. 220; 34 W. R. 372. *22 
XV. R. 748. M2 Q. R. P. 50 ; 53 L. J. Q. B. 104: 49 L. T. 537: 32 
XV. R. 230: 48 J. I*. 136. 8 (1895) 2 Ch. 21 : (VI L. J. Ch. 423 : 72 
L. T. 440: 43 XV. R. 436: 13 R. 425 ; 11 Times Rep. 311. • (1892) 
1 Q. B. 321 : 61 L. J. Q. B. 159: 66 L. T. 196: 40 XV. R. 221 : 66 J. 
P. 520; 8 Times Rep. 210. 1 (1894) A. C. 670; 11 R. 340: 10 Times 
Rep. 621.
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depends upon sections 32, 33 and 34 of the Civil Justice 
Ordinance of 1893.f Unless the plaintiffs made out such a 
case as brought it within some one of the suh-sections of sec
tion 32, the Court has no jurisdiction in the premises. The 
granting of leave to issue a writ for service ei juris consti
tutes an act of jurisdiction, upon the proper exercise of which 
depends the validity of the judgment of the Court: In re 
Eager, Eager v. Johnstone,’' In re, Cliff, Eduards v. Brown,' 
/fadad v. Bruce,' Preston v. Lamont," Tassetl v. Halt en."

“ The whole subject matter of the action ” was not 
land situate within the judicial district, nor was it sought in 
the action to construe, rectify, set aside or enforce any deed, 
will, contract, obligation or liability affecting land in the 
district : Casey v. Arnott," Agntw v. Usher,'2 Kaye v. 
Sutherland,’s Tassetl V. Hallen."

Sections 32, 33 and 34 of the Civil Justice Ordinance, 
1893, are limited in their application, in any event, to a 
defendant who is a British subject beyond the territorial 
jurisdiction of the Court, and express language to that effect 
must be employed to bring a foreigner abroad within the 
purview of our legislation, even if the legislative jurisdic
tion in the premises is possessed by the Territorial Assembly, 
which is denied : Bussell v. Camhefort," Western National 
Bank of New York v. Perez Triana & Co.," Dobson, Barlois 
iP Co. v. Festi, Rusini if Co.," Heinemann if Co. v. Hale if 
Co.," Indigo Co. v. Ogilvie," Gramt v. Anderson," St. Go- 
bain. Channy and Cirey Co. v. Hoyermann’t Agency," De-

•22 C. n. RH: r>2 L. J. Ch. 5(1: 47 L. T. 080; 31 W. It. 33. 
•8 Times Rep. 409. 1 Ex. D. 3(11: 45 L. J. Ex. 797: 35 L. T. 341 ;
24 W. n. 928. "2 r. P. D. 24 : 40 L. .7. C. V. 3: 35 I,. T. 424: 25 
W. R. 40. '=14 Q. It. n. 78 : 54 L. J. Q. R. 371: 51 L. T. 570: 
33 W. It. 120. “20 Q. R. IX 147: 57 L. J. Q. It. 08; 58 L. T. 50: 
30 W. It. 508. " 23 Q. It. I). 520: 58 L. .1. Q. It. 498: 01 L. T. 
751 : 37 W. R. 701. “ (1891) 1 Q. It. 304 : 00 L. J. Q. It. 272 : 04 
L. T. 543; 39 W. R. 245; 7 Times Rep. 177. (1891) 2 Q. B. 92;
00 I,. J. Q. n. 481 : 04 r,. T. 551 ; 39 W. R. 481 ; 7 Times Rep. 538. 
" (1891 ) 2 Q. B. 83 : 00 L. J. Q. B. 050 : 04 L. T. 548: 39 W. R. 
485 ; 7 Times Rep. 497. “ (1891) 2 Oil. 31: 04 L. T. 840 : 39 W. R. 
040. '• (1892) 1 Q. It. 108: 01 L. .1. Q. B. 107 : 00 L. T. 79: 8 
Times Rep. 111. » (1893) 2 Q. B. 90: 4 R. 441 ; 02 L. J. Q. B. 
485 ; 09 L. T. 329 ; 41 W. R. 503 ; 9 Times Rep. 481.

Argument.
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Argument. Bernâtes v. " The Xew York llerald?' Maclrer V. Burns?2 
Ex itarie Blain?* In re Pearson?* In re A. B. <£ Co?r’

Section 556 of the Ordinance]! incorporated into the 
Civil Justice Ordinance the provisions of the English law 
as of 1st January, 1894, “ subject to the special provisions ” 
of that Ordinance. The extra-territorial jurisdiction of the 
English Courts is founded on order XI. of the Judicature 
Act, which makes specific and definite provisions for absent 
foreigners. Under the Common Law Procedure Act, 1855, 
a notice only of the writ could be served upon an absent for
eigner, and the same practice was continued by the Judica
ture Act : Beddiitglon v. Beddington?"

A foreigner resident abroad should not he served with 
the writ, but with notice of the proceedings : Fowler v. Bar- 
slow?' Westman v. Aktiebolaget?" Padley v. Cnmphausen?2 
Ifewitson v. FahreIn Moore v. Martin?' the defendant, 
a British subject, was resident within the jurisdiction when 
the writ issued, hut. being temporarily absent, an order was 
made granting leave to serve him abroad. This case is 
entirely different, Ilealv being a foreigner within a foreign 
state.

The material before Mr. Justice Roi'T.E.v did not jus
tify his making the order of 30th June. 189G. At the date 
of the issue of the writ Healy was at home in Chicago, 
where he remained till loth May.

As to the principle on which substituted service is 
directed : In re Slade, Slade v. IIaline?2 In England such

If Now section 91 of tin- Judicature Ordinance. C. O. 1808. c. 51.
” (180.1) 5 (j. ft. 07. n: tti L. J. Q. It. 380; ON L. T. 058 : 

W. It. 481 ; 5 It. 110: 9 Times Uc|i. 381. == (1805) 2 Oh. 030: 04 
L. J. Ch. 081 ; 71 !.. T. 30 : 44 W. It. 40: 12 It. 407: 11 Times Itep. 
500. “12 C. D. 522: 41 L. T. 40: 28 W. It. 334. =' (1802 ) 2 Q. 
It. 201: 01 I.. .1. Q. It. 585 ; 07 L. T. 307 : 40 W. R. 532 : » M,.r- 
rell, 185. “ (1000) 1 (>, It. 541 ; 00 L. .1. Q. It. 375 : 82 L. T. 100 ; 
48 W. It. 424: 7 Munson 134. ”1 I>. I). 420 : 45 L. .1. P. 44: 34 
l,. T. 300 : 24 W. R. 348. *'20 ('. I). 240 ; 51 L. J. Ch. 103; 45 L. 
T. 003 : 30 W. It. 113. ** I Ex. II. 237: 45 L. .1. Ex. 327 : 24 W. 
R. 405. “10 C. I). 550 ; 48 L. J. Ch. 304 : 27 W. R. 217. **21
Q. It. I). 0: 57 I,. .1. Q. It. 440; 58 L. T. 856 ; 30 W. R. 717. “ 1 
N. IV. T. Reps.. I't. 2. 48: 1 Terr. L. R. 230. ”18 C. D. 653; BO 
L. .1. Ch. 720: 45 L. T. 270 ; 30 W. It. 28.
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mi order would not be made on such material : Skeijy V.
Simpson,33 Iln/ie v. Carnegie."

In any event there could not be substituted service of 
the writ, because it could not be personally served : Fry v. 
Moore,™ Field v. lien net I,’"' UeBernales v. “ The Xew York 
Herald,”-' Wilding v. Bean,"’ Worcester Bunking Co. v. A'ir- 
liunk,'" Jag v. Budd,3" and therefore the granting of leave 
for substituted service of the writ abroad was a nullity, and 
Ihe plaintiffs acquired no status in the Court enabling them 
to proceed to judgment in the suit.

The initial step taken to found the jurisdiction of the 
Court not having been within the jurisdiction of the Court, 
all subsequent proceedings are a nullity and not a mere 
irregularity : Hctrifsdn v. Fahre.3" Field v. Bennett.™ Buell eg 
v. lusen.-" Ilender.mn v. tfnll.w Sirdnh (turdynl
Singh v. Rajah of FariiU-nte.''

The purchaser's position should be determined here
after when the proceedings are taken to set aside bis certi
ficate of title.

B. McCarthy, for respondents:---- The subject
matter of this action being laud situate wholly within the 
judicial district, the Judge has jurisdiction under section 
33 (1) of the Civil Justice Ordinance of 1803 to allow 
the issue of the writ of summons for service e.r juris; under 
section 31 to allow the issue of the concurrent writ of 
summons for service er juris; and under section 34 (1 ) to 
order substitutional service. The question as to the suffi
ciency of the material used on the application for the order 
for substitutional service is left to the discretion of the 
Judge. The service having been effected as ordered, it is im
material whether or not Healy ever received the writ or

t Now Rule 5 (2) .Tmt. Ont C. O. 1808, c. 21.
■2 I)o O. & Sm. 434.. 11L. R. 1 En. 120. *28 Q. B. D. 395: 

58 L. J. Q. B. 382 : 01 L. T. 545 : 37 W. R. 505. ” 50 L. J. Q. R. 
88 i 1 Times Rep. 374. •' (1801) 1 Q. R. 100: 00 L. J. Q. IV 10; 
04 L. T. 41 : 30 W. R. 40. » (1804) 1 Q. B. 784 ; 03 L. .7. Q. B. 
542 : 70 L. T. 102. 443 : 42 IV. R. 402 : 0 R. 307; 10 Times Rep. 
340. “ (1808) 1 Q. IL, 12; 06 !.. J. Q. B. 803 : 77 L. T, 335: 46 
IV. R. 34; 14 Times Rep. 1. «8 Out. 1>. R. 353.

Argument.

56
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Argument, notice of it : Walt v. Barnett." No fraud on the respondents’ 
part in connection with the order for substitutional service 
has been established. The English practice of serving a 
notice of writ, instead of a writ, in such cases is not in 
force here: Moore v. Martin." The purchaser should be 
protected in his purchase under section 10 (10) : In re Hall 
Dare's Contract." especially as he has not been made a party 
to these proceedings. The terms imposed by the order are 
just : Watt v. Barnett."

[December 8th, 11)00.1

The judgment of the Court (Richardson, Rouleau, 
Wetmore and McGuire, JJ.) was delivered by

Wetmorb, ,7.—The questions involved in this appeal 
arise under the Judicature Ordinance, 1893, this action hav
ing been commenced under the provisions of that Ordinance 
and the proceedings attacked having been taken thereunder. 
Mv future references herein are, therefore, to sections of 
that Ordinance. The cause of action quoad the defendant 
Tiealy is embraced hy paragraph 2 of section 38 of that 
Ordinance, it being an action to enforce a liability affecting 
land situate within the judicial district of Northern Alberta.

The defendant Healy is not a British subject and was 
not at the time of the commencement of the action, or at 
the time of the making of the order for a concurrent writ 
to issue for service ex juris, or at the time of the making 
of the order for substitutional service resident within the 
North-West Territories, but was resident in the United 
States of America. The action was commenced on March 
19th, 1896, by the ordinary writ of summons prescribed by 
the Ordinance for service within the judicial district. On 
the same day and after the commencement of the action, 
my brother Scott made an order under section 21, suh-sec- 
tion 4 of the Ordinance, among other things, for leave to

§§ Now section 10 (in) of tin- Jiiilientuve Orilinnnce, C. O. 1898, 
e. 21.

•' 21 C. D. 41 : ill L. J. Hi. fill : 46 L. T. 75!) : 30 XV. R. 656. 
'=3 Q. II. 11. 183. 363 : 3S L. T. 903 ; 26 XV. It. 745—0. A. affirm
ing 47 L. .7. Q. B. 329.



IV. I CONRAD El AI.. V. ALBERTA MINING CO., LTD., ET AL. 417

issue u concurrent writ of summons for service on the defen
dant Healy in the State of Washington, one of the United 
States of America. Not having succeeded in effecting ser
vice of such writ, my brother Bouleau, on application made 
for the purpose on the 2nd Mav, 1896, made an order 
for leave to issue a concurrent writ of summons for ser
vice on the defendant Healy in Alaska, one of the terri
tories of the United States. Personal service of the last 
mentioned writ not having been effected, my brother 
Bouleau on the 30th June, 1896, made an order under 
section 34, sub-section 1 of the Ordinance for substitutional 
service.

It is urged on behalf of the appellant that there was 
no jurisdiction in the learned Judge to make the order 
for leave to issue the concurrent writs for service ex juris 
on the defendant Ilealy because he was not a British sub
ject. It was contended in view of the language of sub
section 4 of section 21, that there was no jurisdiction to 
grant leave to issue a concurrent writ under that section, 
unless the case was one in which leave to serve without the 
jurisdiction could be made under section 32. For the pur
pose of this appeal. I will concede that proposition to be 
true. It was contended that an order for service ex juris 
on the defendant Healy could not be made under section 32 
because Healy was not a British subject, and there was 
nothing in the section which authorized in express words 
service of a writ of summons on a person not a British sub
ject, and that the order should have been for service of a 
notice of the writ under Order XI. of the English Buies of 
1883. I am of opinion that Order XI. was not in force in 
the Territories at the time that the proceedings in question 
were taken, and is not now- in force here. Section 556 of 
the Ordinance provided that “ subject to the special provi
sions of this Ordinance, the procedure and practice exist
ing in the Supreme Court of Judicature in England at the 
time of the coming into force of this Ordinance (January 1st, 
1894), shall, as nearly as may be. lie held to be incorporated 
herewith.” Now, I do not wish to lay down any hard and 
fast rule for construing this section. I do not wish even to

Judgment. 

Wetmore, J.



418 TERRITORIES LAW REPORTS. I VOL.

Judgment go so far as to lay it down that when the Ordinance has
Wetmon j dealt with any particular branch of practice, the English 

practice respecting that branch is excluded, because it is 
quite clear that in many instances where the Ordinance has 
dealt with a particular branch of practice or procedure it has 
not done so exhaustively, and in such Cases resort must 
be had to the English procedure and practice in order to 
work out that branch of procedure or practice in the Terri
tories successfully. But I do hold that when the Ordinance 
has dealt exhaustively, or shown any ihteiition to deal ex
haustively, with a particular branch dr practice or proce
dure, the practice or e so laid down must prevail to
the exclusion of the English practice. It is notorious that 
the several Ordinances passed since the creating of the 
Supreme Court of the North-West Territories prescribing 
the practice and procedure in that Court have been largely, 
I may say with some few exceptions altogether, taken from 
the English Holes of 1883, and in fact in a very great many 
sections reference is made to the English Marginal Hole 
from which the section is taken. Sections 33, 33 and the 
first paragraph of section 34 of the Ordinance were evidently, 
in so far as their general provisions arc concerned, taken 
from Order XI. of Ihe English Holes. Section 33 is taken 
from Rule 1 of the Order; its wording is exactly the same 
witli some important omissions and one or two additional 
provisions, and, of course, altered when necessary to make 
the provisions applicable to the Territories. The words 
“ or a notice of a writ of summons ” Which are in the rule 
have, however, been left out of the section of the Ordinance. 
This is important in view of other provisions Of the order 
which have been omitted from the Ordinance. Rules 3 and 
3 have not been incorporated in the Ordinance, because they 
are not at all applicable to the Territories. Section 33 is 
evidently taken from Rule 4, with these exceptions, that the 
section provides, which the rule does not, that the applica
tion shall be made before the writ is issued except as here
inbefore provided, and the section omits the provision 
respecting notice contained in Ihe rule. The first part of

1844
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section 34 is the same word for word with rule 5, excepting Judgment, 
that the provision as to notice which is in the rule ia not in Wetmern, A. 
the section. The rules 6 and 7, which apply entirely to ser- 
\ ice of notice instead of the writ where the defendant '< 
neither a British subject nor in British dominions, arc 
omitted altogether from the Ordinance. This careful omis
sion in every instance from these sections of the Ordinance 
of all provisions respecting notice of the writ of summons 
clearly indicates the intention of the Legislature that these 
provisions should not lie in force in the Territories. There
fore the contention for the appellant that, order XI. is in 
force in the Territories, and that notice of the writ should 
have been ordered to be served cannot be upheld, as such an 
order would not have been in accordance with the practice.

It was further urged that an order for serving the writ 
of summons ex juris could not have been made under sec
tion 32, because there are no express words in that sec
tion authorizing such an order to be made for service on a 
person not a British subject, and not being within British 
dominions. There are undoubtedly expressions of learned 
.1 udges to be found which would seem to hear out that con
tention. These expressions are to be found in eases turn
ing upon the construction to he put upon some other rule 
that those embraced by order XT. No question of the sort 
could arise under order XT., liecause the rules in that order 
expressly provide for service on a person not a British 
subject, and what is to be served on him.

In Ex imrte Etain,™ James. L.J., dealing with the ques
tion as to the circumstances under which English legislation 
may or may not be applicable to a foreigner, is reported as 
follows : “ It appears to me that the whole question is
governed by the broad, general, universal prineiple that 
English legislation, unless the contrary is expressly enacted 
or so plainly implied as to make it the duty of an English 
Court to give effect to an English statute, is applicable only 
to English subjects or to foreigners who, by coming Ihto 
this country, whether for a long or a short titne, have made 
thetnselves during that time subject to English jurisdiction,”
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Judgment, and further down on the same page he lays it down that no
Wetmore, j. doubt English legislation “ has a right to say to . . .

any . . . foreigner—If you make a contract in England 
or commit a breach of a contract in England, under a par
ticular Act of Parliament a particular procedure may lie 
taken by which we can effectually try the question of that 
contract, or that breach, and give execution against any 
property of yours in this country.” The same principle 
would, in my judgment, apply if a foreigner never came 
within England, but acquired land therein with respect to 
which a liability attached: procedure could lie taken under a 
particular Art of Parliament according to the procedure 
thereby prescribed to enforce such liability. In St. Ooliain, 
Cliaim;/ anil Cirri/ Co. v. Hoyermann’s Agency,*” land Esher 
M.R., dealing with the same subject at page 10?, is reported 
as follows : “ The words 1 any person ' are, of course, large 
enough to include a foreigner, and a foreigner who is resi
dent abroad, and to include one who has never been in Eng
land in his life, and has never bad what has been called the 
protection of the English law, and merely carries on business 
in England bv his agents. But the question is, ought the 
Court to give an interpretation to the words which would 
include such a jierson? If the rule had contained words 
expressly in terms including a foreigner resident abroad, 
then an English Court would be bound to obey the direc
tions of its own legislature, hut when the words used are 
capable of one or oilier construction, then the Court ought to 
adopt the construction which will prevent an infringement 
upon the principles of international law by extending the 
jurisdiction of the English Courts against foreigners resid
ing abroad, who have in no way submitted to that jurisdic
tion.” Of course if express words are used authorizing ser
vice of a writ ex juris upon a foreigner resident abroad, 
although not a British subject, it is clear under recent deci
sions that the Court must obey the directions of its own 
legislature. But I fail to discover why those directions may 
not be given by clear implication. It was so laid down by 
James, L.J., in the language which I have above quoted
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from Ex parte Wain. Then applying the test given by 
bord Esher as above quoted, arc the words of section 38 
of the Ordinance capable of one or other construction? I 
am of the opinion that they are not; they are only capable 
of one construction. When we consider from whence the 
legislation was derived, the manner in which it was framed, 
and the deliberate departures from the legislation from 
which it was derived, which I have before mentioned ; when 
we further consider that in England, Nova Scotia and New 
lirunswick provisions are made for the commencement of 
actions against persons not British subjects resident abroad, 
for the causes of action specified in section 38 of the Ord
inance (sec Revised Statutes of Nova Scotia, 5th series, 
rules 1 & 4, pp. S88 and 829, and Consolidated Statutes 
of New Brunswick, c. 37, ss. 15 and 16), and that in 
Ontario similar provisions have been made, except that there 
is no express provision for service on persons not British 
subjects resident abroad, hut provision is made for ser
vice of notice of a writ of summons (see Cons. Rules 871, 
ct leg., and, no doubt, following Westman, v. Akticholaget,u 
notice would be ordered to be served on such a person) ; 
when we consider all these things, is it conceivable that 
the Legislative Assembly of the Territories ever intended 
that causes of action such as those specified in seetion 38 
should exist against persons non-resident and not British 
subjects, and that there should be no means of enforcing 
the right or no means for bringing such persons into 
Court? Are the words of the section then, in view of 
what I have set forth, capable of any other construction to 
any logical mind than that the legislature intended that 
the notice of writ of summons should not be necessary, and 
that such persons should be brought info Court by being, 
with the leave of a Judge, served with the writ of sum
mons? I am of opinion that they are capable of no other 
construction.

This disposes of the question of jurisdiction. My 
brothers Rouleav and Scott had jurisdiction to make the 
orders for the concurrent writs to issue for service ex furie.

Judgment. 

Wetmore, J.
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No question was raised as to any defect in the material on 
which these orders were made. Having power to order those 
writs to issue, there was authority under section 31, sub-see- 
tion of tlie Ordinance, upon sufficient, material being pro
duced, to order substitutional service. This is not disputed. 
Hut this last mentioned order is attacked upon the ground 
that it was obtained by fraud, and that the mode of sub
stituted service directed was not of such a character as to 
lie likely to reach the defendant Healy. As to the fraud, 
in order to set aside the order actual fraud must he proved; 
it must be of such a character ns shows an intention to 
impose on the Court or Judge. I am of opinion that no 
fraud of that character is shown. On the other hand, I 
think the plaintiff’s advocates exhibited great diligence to 
ascertain the whereabouts of the defendant in order to have 
him personally served. They made two attempts in two 
different, directions to get him served personally, and I think 
the affidavits presented to the Judge a clear case where ser
vice out of the jurisdiction as ordered could not be made, 
and that reasonable efforts were made to effect such service. 
It certainly does not affect the question that Mr. Depuis, 
the secretary of the Alberta Mining Company, one of the 
defendants, gave the advocates of the plaintiffs wrong infor
mation. If any fraud was practised with respect to know
ledge of the whereabouts of the defendant, it must have 
been practised by the plaintiff's advocate; that is, that they 
must have submitted to the Judge material to snow that 
the defendant would likely be found in one place when, as a, 
matter of fact, they knew he was to be found at another 
and more accessible place. No such fraud us that is estab
lished. The defendant Healy appears to have Veen a jier- 
son somewhat unsettled ns to his whereabouts. The first 
concurrent writ was sent to Seattle where, according to 
information given by Mr. Dennis, the defendant was resid
ing. The advocates received a communication from their 
agent at Seattle stating that defendant Healy had been for 
a year residing in Alaska, and that it was not preliable he 
would return for another year. So far as the advocates could 
judge, Mr. Dennis’ information had put them on the track
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of the defendant, and they proceeded to have him served in 
Alaska. A writ is sent to Alaska to be served, and then 
further information is received stating where the defend
ant’s headquarters were, namely, in a remote place in the 
Yukon. AY. G. Conrad expressly contradicts the defendant 
as to his having knowledge that the defendant was con
nected with the North American Transportation Company 
and resided in Chicago on the 30th June, 1896. It is, per
haps, a matter of regret that an affidavit of C. E. Conrad 
was not furnished. But the character of the material used 
before the Judge satisfies me that there was no intention 
whatever to impose on him or to abuse the process of the 
Court. Another ground of fraud is alleged, namely, that 
the plaintiffs knew that they had no cause of action against 
the defendant Healy. No reason whatever is stated for 
that ;—any defendant might say it. That fraud is not 
sufficiently alleged.

I am of opinion that in view of the material the learned 
Judge had before him, his order for substitutional service 
was of such a character that he might reasonably believe 
that the writ would reach the defendant. lie directed it to 
be mailed by registered letter prepaid to three separate 
addresses, and I am inclined to think that the fact that the 
defendant did not get it was owing to an error in the infor
mation that the plaintiffs’ advocate had obtained, namely, 
that the defendant’s headquarters were the North-AVcst 
Trading Company in Chicago, instead of the North Ameri
can Transportation Company. But that does not affect the 
validity of the order for substitutional service. If on the 
material before the Judge he made an order under which, 
so far as the material before him disclosed, it was reason
ably likely that the defendant would receive the process, 
such order is not affected, in the absence of fraud, if there 
was an error in the material or information on which he 
acted. AVhen substitutional service is ordered there is al
ways a possibility that the defendant may not receive the 
summons or any notice of it, and in some cases this actually 
happens. In such cases, if the order is made on proper

VOL. IV. T. !.. HEPTS. 29

Judgment. 

Wetmore, J.
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judgment, material, the defendant's only remedy, if he has a meritor- 
Witmore, J ious defence, is to have the judgment set aside and to be 

allowed to defend on the merits. The defendant has ob
tained an order for leave to defend, and I think it was all 
that he was entitled to get under the law, and that Mr. 
Justice Scott's judgment appealed against was correct, and 
that this appeal should be dismissed with eosts.

The appellant's title has been swept away by virtue of 
the in the ease and subsequent proceedings, and
has, by virtue of a sale under such judgment, duly confirmed, 
become vested in the purchaser at such sale, and it is diffi
cult for me to see in view of sub-section 10 of section 10 of 
the Ordinance of 1895, and of section 10, sub-section 10 of 
the Judicature Ordinance, e. 21, Consolidated Ordinances, 
how the purchaser’s title could be invalidated, even if we 
held the orders attacked to have been made without juris
diction. I mention this because it is satisfactory to me 
to feel that the orde'r of my brother Scott appealed against 
has given all the substantial relief open to the defendant, 
and on this point see In re Hull Dare's ContractJ2

Appeal dismissed with costs.

Reporter :
Ford Jones, Advocate, Regina.
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THE QUEEN v. DAVIDSON.

Certiorari—Security—Deposit of cash without written condition— 
Liquor License Ordinance—Keeping bar open during prohibited 
hours—Want of allegation and proof of accused being a licensee.

A deposit by the accused with the proper officer of .$100 cash, 
though unaccompanied by any written document, is a sufficient 
compliance with the requirements of Rule 13 of the Consolidated 
Rules of Court, 189.1.t

After a writ of certiorari has issued preliminary objections thereto 
should be raised promptly and by means of a substantive motion 
to quash the writ.

Upon a charge of having had a bar-room open and sold liquor 
during prohibited hours the prosecution must either allege or prove 
that the defendant was a licensee.

f Court in banc, December 8th, J900.

The information alleged that the defendant “ proprietor 
of the Royal Hotel at Indian Head, did on Sunday, the 22nd 
day of October, A.I). 1899, unlawfully have his bar o|m>h 

and sold liquor during prohibited hours contrary to section 
(it of the Liquor License Ordinance." There was no evidence 
that the defendant was a licensee, or that the offence was 
committed in a place where intoxicating liquor was licensed 
to be sold. The defendant was convicted. The notice of 
motion for certiorari specified that the application would 
be made “ to a Judge of the Supreme Court in and for the 
Xorth-West Territories at the Court House in the town of 
llegina,” etc., and was signed by the defendant, but did not 
state upon whose behalf the application would he made. 
The defendant deposited with the proper officer $100 in cash 
pursuant to rule 13 of the Consolidated Rules of Court 
1895,f but such deposit was unaccompanied bv any written 
document. The return to the writ of certiorari having been 
duly made, an order was made returnable before the Court 
in banc at Calgary on July 16th, 1900, calling on the Jus
tices and informant to show cause why the conviction should 
not be quashed on the ground that it was not alleged in the

t Now Rule 23 the Consolidated Rules of Court, 1900. It is set 
out verbatim, ante p. 119.
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Statement.
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si»tement. information, nor was there any evidence adduced, that the 
defendant was a licensee, nor was it alleged or proved that 
the offence was committed in a licensed place.

The matter was argued at Calgary July 16th and 18th, 
I'JOO.

Horace Harvey, Deputy Attorney-General, showed 
cause :—The defendant, who moves against the conviction on 
the ground of irregularity, must himself be regular : Scott 
v. Burnham.' The proper security has not been given under 
rule 13 of the Com "" " Hides of Court, 18!)5, no condi
tion having been filed. Whether the security is given bv 
recognizance or by deposit of cash, it must be accompanied 
by a written condition. The notice of motion for certiorari 
does not state on whose behalf the application will be made, 
nor whether it will be to a Judge in Chambers or in Court. 
The order for certiorari should not have been made ex parte 
unless s|s‘cial circumstances were shown ; but a summons 
or order nisi should have been taken out: Ex parte Rons.' 
Notice of the application should have been given to the 
Attorney-General. The writ of certiorari is not in the 
form nor does it follow the terms of the ardor. No place 
is specified for the return, consequently the papers arc 
not before the Court : Keyina v. Weldon,3 Regina v. Mc- 
Allan.' The objections are properly taken at this time : 
Regina v. McAllan.*

11'. C. Hamilton, Q.C., for defendant :—If there were 
any irregularities the informant should have moved to 
quash the writ. The proceedings, being before the Court, 
can be dealt with on this motion : Regina v. Monaghan.“ 
The conviction is bad on the grounds taken in the order 
nisi: Regina v. Henderson.* Regina v. Williams,' Regina 
V. Granins,* Regina v. Rodirell,0 Regina v. Fleming.'0

>3 U. C. Ch. rhs. Reps. .TOO. *1 C. C. C. 153. *45 U. C. Q. 
R. 390. ‘45 IT. C. Q. It. 402. *2 C. C. C. 488. *4 Terr. L. R. 
140; 2 r. r. C. 301. -8 Man. R. 342. *B Man. R. 153. *5 O. R. 
18(1. 'MB C. L. T. 244.
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[December Stli, WOO.]

Rouleau, J.—On the motion to mnkc absolute the rule 
tliai, several preliminary objections were taken on behalf 
of the prosecution. First, that there was no proper security 
given under rule Xo. 1.1 of the Rules of Court. It is admit
ted that there was $100 in cash deposited with the Registrar 
of the Court for the purpose of this appeal ; but it is ob
jected that there was no writing with such deposit show
ing that the amount was deposited with the condition to 
prosecute the motion and writ of certiorari.

I do not think it necessary under the statute and the 
rules. The cash deposit is in the hands of the Registrar for 
the purposes provided by law; he could not use that money 
for any other purpose than for the purpose of this case. In 
the case of a recognizance the law provides that the condi
tion should be in writing, because the recognizance may 
require to he enforced by process of law ; the same proceed
ing is not intended nor necessary when the security is in 
cash.

Secondly : that the notice does not give the name of 
the party who intends to apply; nor does it state whether 
the motion is to be made to the Court or to a Judge in 
Chambers.

1 am of opinion that these objections are not well taken. 
Even if they were, there is a direct authority to prevent this 
Court now entertaining them. The case of Regina v. Ford- 
liam" decides that after a writ of certiorari has issued, the 
objections should he raised by a substantive motion to quash 
the writ. This rule applies also to all the other objections. 
It is a principle laid down in the case of Regina v. The 
Inhabitants of Basingstoke,'- that the rules of practice re
quire a prompt application for these objections to he given 
effect to. But when over three months have elapsed, as in 
this ease, without objection having been taken after the case 
has been brought up, the preliminary facts must he taken 
to be admitted and the application is then too late.

“9 L. J. M. C. 3: 11 A. & E. 73 ; 3 P. & D. 05; 4 .Tnr. 218. 
“19 L. .1. M. C. 28; 3 New Sess. Cas. (193: « IX & L. 303.

Judgment. 

Rouleau, J.
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Judgment. 

Rouleau. J.
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It is taken as a ground in the rule nisi that it is not 
alleged in the information, nor was there am evidence 
adduced that the said Davidson was a person holding a li
cense under the Liquor License Ordinance, nor was it al
leged or proved that the offence was committed in a place 
where intoxicating liquor was licensed to be sold.

I held already in Regina v. Hendersonthat under 
sub-section 4 of section Of, which provides that no bar-room 
or room in which liquors are usually sold, in a licensed 
hotel, shall be kept open, etc., the prosecutor must cither 
allege or prove that the defendant was a keeper of a li
censed hotel, so as to make him liable under the provisions 
of the Liquor License Ordinance, 1891-9. I have no rea
son to change my views, which were based on the following 
authorities: Regina v. Williams,'' l’aley on Convictions, 126, 
and Regina v. Rnilwell.”

In this case I find that the information docs nor allege, 
nor is proof made, that the accused held a liquor license for 
the hotel premises. I am of opinion, therefore, that the 
rule nisi should be made absolute and the conviction be 
quashed, with usual protection to the magistrates under sec
tion 891 of the Criminal Code.

Wetmore, J.—In showing cause against the rule nisi 
to quash the conviction herein, the learned counsel for the 
prosecution took a number of preliminary objections, and 
among others that no written document had been deposited 
with the registrar at the time the sum of $100 was deposited 
with him or at any other time, stating the conditions upon 
which such deposit was made. It was made to appear to 
the Court by the certificate of the registrar that $100 cash, 
the security required bv rule 1.0 of the then Consolidated 
Hides of Court, had been deposited in this matter with the 
registrar by the defendant, and that such sum stood to the 
credit of this matter in the Bank of Montreal, Regina. As a 
matter of fact, no such written document as the learned 
counsel contends ought to have lieen deposited was lodged. 
Section 892 of the Criminal Code, 1892, provides that, “ The 
Court having authority to quash any conviction, order or
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other proceeding by or before a Justice may prescribe by Judgment, 
general order that no motion to quash any conviction . . . Wetmore, J. 
before a justice anil brought before such Court by certiorari, 
shall be entertained unless the defendant is shown to have 
entered into a recognizance with one or more sufficient 
sureties, before a justice or justices of the county or place 
within which such conviction . . . has lieen made, or
la-fore a Judge or other officer, as may be prescribed by such 
general order, or to have made a deposit to lie pre
scribed in like manner, with a condition to prosecute such 
writ of certiorari at his own coats and charges, with effect, 
without any wilful or affected delay, and, if ordered so to do. 
to pay the person in whose favour the conviction ... is 
affirmed, his full costa and charges to be taxed.” In pur
suance of that section of the code this Court promulgated 
rule 13 referred to, whereby it was provided that no motion 
to quash a conviction liefore a justice and brought liefore the 
Court by certiorari shall lie entertained unless the defend
ant is shown to have entered into a recognizance in $200, 
with one or more sufficient sureties, before a justice of the 
jH-ace, and deposited the same with the registrar ... or 
to have made a deposit with the said registrar ... of 
$100, in either case with a condition to prosecute such mo
tion and writ of certiorari, &c. . . ” as set out in the sec
tion of the Act. It will lie observed that the words “ in either 
case” are inserted in the rule; they are not in the section 
of the Act. The Court in promulgating the rule must have 
lieen of the opinion not only that the condition referred to 
was to he the condition of the recognizance, but was also to 
be the condition of the cash deposit ; and that to my mind 
was in accordance with the intention of the section of the 
Code. I am not at all surprised that the idea has been con
ceived that a written document specifying the conditions sub
ject to which the money was deposited should be lodged, and 
I am free to confess that for a time I was greatly impressed , 
with that idea. On reflection, however, I have arrived at 
the conclusion that the rule has been substantially com
plied with. The defendant himself deposited the money 
with the registrar, and he deposited it in this matter. There
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judgment, was no other purpose for which he could deposit it in this 
Wetmore, j. matter or for which the registrar had authority to receive it 

except as security under the rule, and that may fairly mean 
that he deposited the money subject to the condition pre
scribed by the rule. Moreover the registrar received the 
money as paid under the rule, and may fairly be held to 
have received and to hold it subject to such condition.

A number of other preliminary objections were taken, 
but in view of the length of time that the writ and return 
laid in the registrar’s office before the motion was made for 
a rule nisi to quash (from March 2nd, 1900, to June 1th), 
and of the character of these objections, I am of opinion 
that they ought to have been urged by a substantive motion 
and ought not to be allowed to prevail at this stage of the 
proceedings, and to that extent I agree with my brother 
fiOVLBAC,

I also agree with my r Bouleau that the con
viction should be quashed for the reasons stated by him.

llicHARDsox, McGuire and Scott. J.T., concurred.

Comiction quashed.

Be porter :
Ford Jones, Advocate, Beginil.
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WOOLF v. ALLEN.

Agreement—Construction of—Sale of an “entire herd of cattle” at 
a price “ per head ”—Unbranded calves under six months old—

On tlio rvidc-nce it was found that, by usngo among cattle-men in 
the McLeod District, calves under six months old and unbranded 
are, in the buying or selling of a herd of cattle by the bead, 
included with the cows with which they are running.

Where an agreement related to two classes of things, and one of 
which alone was subsequently dealt with by a substituted agree
ment, and a new agreement dealing with the other class was made 
for the purpose of continuing the first agreement regarding it, the 
first agreement was properly looked at to interpret the second.

The same expressions used in different parts of the same document 
should ordinarily he interpreted in the same sense.

[Rouleau, J„ April 26th, 1601).
[Court in banc, December 6th, 1900.

On May 83rd, 1899, the defendant agreed in writing to 
sell to the plaintiff “ all of my cattle with the exception of 
four cows and calves, which will leave about 150 head, for 
and in consideration of $81.50 per head. All calves that 
are less than six months old are not to lie counted.” The 
agreement also provided for the sale of certain horses by 
the defendant to the plaintiff. On June 9th, 1899, the 
defendant stated to the plaintiff that he intended to hack 
out of the whole bargain. On June 20th, 1899, the plaintiff 
and defendant entered into a new agreement respecting the 
sale and purchase of the defendant’s horses, and also into a 
further agreement in writing by which the defendant agreed 
to sell to the plaintiff “ my entire herd of cattle with the 
exception of four head of cows and calves which I am to 
have the privilege of selecting, for the sum of $24.50 per 
head.” The cattle were to he delivered not later than July 
5th, 1899. The plaintiff paid the defendant $25 on account, 
and the balance was to be paid on delivery of the cattle. 
On July 5th, 1899, the plaintiff went to the defendant’s 
ranch for the purpose of taking over the cattle, but the 
defendant refused to deliver them unless the plaintiff paid

Statement.
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him for tho calves as well as the cows at the rate agreed 
u|K)ii. The plaintiff thereupon sued for specific performance 
or damages.

The action was tried at Macleod before Rouleau, J., 
on Non " r 10th, 1899.

E. V. McNeill, for plaintiff.
('. F. Harris, for defendant.

The evidence established that the herd of cattle con
sisted of 136 head and 27 suckling calves—that on July 
3th, 1899, the market price of similar cattle was $28 per 
head—that the defendant had stated that if the plaintiff 
had not been so mean towards him over another transaction 
he would not have attempted to make him pay for the 
calves. It was found to be established by the evidence that 
by the usage of cattle-dealers young unbranded calves go 
with the herd on a sale and are not counted as cattle.

[April 20th, 1900.]

Rouleau, ,T. — The plaintiff sues the defendant for 
specific performance for the delivery of cattle under a cer
tain agreement ; or in the alternative, for the refund of $25 
with interest paid on account of the purchase of said cattle, 
from 23rd May, 1899, until payment, and the sum of $825 
damages.

On 23rd May, 1899, plaintiff and defendant entered 
into an agreement bv which the defendant sold to the plain
tiff all his cattle—with the exception of four cows and calves 
—about one hundred and fifty head at $24.50 a head — 
calves less than six months were not to he counted. That 
agreement also provided for the sale of defendant’s horses to 
plaintiff, but as that part of the agreement has been ami
cably settled between the parties, I need not refer to it.

Afterwards, to wit, on 20th June, 1899, the same parties 
passed another agreement, which no doubt was intended to 
supersede the other agreement of the 23rd May, 1899. By 
this agreement of the 20th June, the defendant agreed to

30
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sell to the plaintiff his entire herd of cattle, with the excep- Judgment, 
lion of four head of cows and calves which he had the Rouleau,J. 
privilege of selecting, for the sum of twenty-four dollars and 
fifty cents per head. Defendant also acknowledged to have 
received on account of said purchase $25, the balance to be 
paid when said cattle are counted and taken over.

In order to get rid of this agreement the defendant 
contended that the plaintiff should pay the same price for 
suckling calves as for other cattle. This contention is pre
posterous. Not only is it in evidence that when a man buys 
a herd of cattle at so much per head, the suckling calves are 
not counted, and in fact they are not counted until they arc 
branded, hut the agreement of the 23rd May showed clearly 
that it never was the intention to count the calves less than 
six months old, because in that agreement it was specially 
provided that they should not lx1 counted. Resides several 
witnesses swore that the defendant himself admitted that if 
the plaintiff had not been so mean in his dealings with him 
about the horses, he would not have counted the calves.
There is no question that the defendant refused to fulfil his 
contract, and that under s. 49 of the Sale of Goods Ordin
ance (C. 0. 181)8, c. 39), the plaintiff is entitled to recover 
damages if he has suffered anv against the defendant.

It is of evidence that the plaintiff was to pay $24.50 
]>er head of cattle to the defendant, and that these cattle 
had a market value on 5th July, 1899, the day defendant 
refused to deliver the cattle, of $28 a head. The plaintiff 
swears positively that he counted 147 head of cattle across 
the river, and that the defendant had admitted to him 
milking 9 cows at his house, leaving, besides the four cows 
the defendant had reserved, 152 head of cattle which the 
plaintiff was entitled to have and was ready to pay for. 
Consequently the plaintiff suffered damage to the extent of 
$3.50 per head. One hundred and fifty-two head of cattle 
at $3.50 per head would make a total of $532, which amount 
is the damage suffered by plaintiff. Moreover, having paid 
on account $25, which amount the defendant never re-
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Judgment, paid, the plaintiff is entitled to judgment tor that amount 
Rouleau, J. with interest from the 20th June, 1899.

Judgment for the plaintiff for the sum of $057 alto
gether, with eosts, and interest on the sum of $25 from 
20th June, 1899.

The defendant appealed. The appeal was argued at 
Calgary July 20th and 21st, 1900.

C. /•’. Harris, for appellant :—The agreement of May 
23rd was absolutely cancelled, and the defendant entered 
into the new agreement on June 20th only because of the 
fact that under it he was to get the same price per head as 
in the former agreement, hut calves were to be counted as 
well as grown cattle. There was no evidence of any cus
tom or usage of cattle-dealers whereby young unbranded 
calves are not counted in buying or selling a hunch of cattle. 
Even if there was evidence of such a usage, there was no 
r ;e that the agreement of June 20th was made with 
reference to the same. The former agreement expressly 
provided that the young calves were not to be counted, hut 
this provision was omitted from the latter agreement. The 
former agreement was terminated in law by the latter : 
Sanderson v. Graves,' Goss v. Lord Nugentif llobson v. Cow- 
leg,3 Harvey v. Grabhamf The meaning of the latter agree
ment must he decided irrespective of the language of the 
former agreement : Carroll v. Provincial Natural Gas and 
Purl Co. of Ontariof The agreement must be construed 
according to the strict natural meaning of the words used : 
Malian v. Mag," Bowes v. Sliandf Baines v. Wood fall'—and 
irrespective of the opinion of the parties: Simpson v. Mar- 
g it son," Hamlyn v. Wood,'" Scott v. Liverpool Corporation,"

* 44 L. J. Ex. 210 ; L. It. 10 Ex. 234 ; 33 L. 1'. 200 : 23 W. It. 
797. ’2 II. & Ad. 58: 2 N. & M. 28: 2 I,. .1. K. R 127. *27 L. 
.1. Ex. 806 : 0 XV. It. 334. « 5 L. .1. K. It. 235: 5 A. & E. 01 : 0 
N. & M. 154: 2 11. & XV. 140. *20 S. ft. It. 181. *14 L. J. Ex. 
48: 13 M. & XV. 511 : 0 .Inr. 10. * 40 L. .1. Q. It. 501: 2 App. Cns. 
455 : 30 L. T. 857 : 25 XV. It. 730. * 28 L. J. C. P. 338 : 0 C. It. 
(N.S.) 057 : 0 Jar. (N.8.) 10. *17 L. J. Q. It. 81 : 11 Q. It. 23: 12 
Jar. 155. "00 I,. J. Q. II. 7.34 ; (1801) 2 Q. It. 488 : 05 L. T. 280; 
40 XV. It. 24—C. A. "28 L. .1. Oil. 230 : 5 Jar. (X. S.) 105; 7 XV. 
It. 15.3—T...I.T.
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Griffiths v. Rigby," Mill land Great Western Railway v. John
son,'3 Wood v. Copper Miners Co.," Ilitehin v. Groom" 
I lay nham v. Guy’s Hospital" Raton v. Lyon." The plain- 
till' having refuted to pay for the calves, the defendant was 
justified in refusing to deliver the whole herd and in treat
ing the contract us at an end : Danube and Hlaek Sea Rail
way n.nd Kustndjie Harbor Co. v. Xenos," Cost v. The Am- 
bergate, Nottingham and Boston and Rustem Junction Rail
way Co." The agreement cannot he rectified on the ground 
of mistake unless the mistake is mutual : Whitla v. Chair,3" 
Sylvester v. PorterAs to how far evidence of usage may 
be admitted to extend or explain a written contract: Whit
taker v. Mason 32 Trueman v. Loder" Hayton v. Irwin," 
The Alhambra,33 Hodgson V. Davies,33 Yates V. CymCross 
V. Elgin,™ Lewis V. Marshall,-" Smith v. Jeff ryes,"" Simpson 
v. Margitson." Where evidence of usage is received, the 
evidence must he not repugnant to or inconsistent with the 
contract : Plaice v. Alcock,3' Hutton v. Warren,82 UVfcfc v. 
Plummer,33 Kirchner v. Venus,33 Roberts v. Barker,33 Font 
V. Yates,33 Camming v. ShandIII re Leigh. Rowcliffe V. 
Leigh,33 Abbott v. Bates.3"

K. P. McNeill, for respondent : — The former agree
ment was not rescinded in so far as the same relates to the

"1 II. & X. 2.37; 25 L. .1. Ex. 284. '■« II. L. Cas. 70S ; 4 Jur. 
(X.S.) 643 ; fi W. It. 510. “18 L. .1, C. P. 21)3: 7 C. II. 1101 i. “17 
L. J. ('. P. 145 ; 5 C. II. 515. “ 3 V™. 21)0: 3 It. It. 0(1. " 3 Ves. 
600. “31 L. .1. C, P. 84; 11 C. 11. (N. S.) 152; 5 L. T. 527. 
Affirmed on appeal, 13 O. It. (N. S.) 823: 31 L. J. C. I'. 284: 8 Jur. 
(N. S.) 4.*M> : 10 w. R. 320—Ex. (’ll. ie20 L. J. Q. It. 400: 17 Q. )t. 
127; 13 Jur. 877. 2012 Man. U. 122. Ml Man. It. 08. «2 N. (’. 
300. ”11 A. & E. 380; 3 P. & IX 307 : 0 L. J. Q. It. 103. « 3 
(’. P. IX 130; 41 L. T. 000 ; 28 W. It. 003—(’. A. ”0 P. IX 08: 
30 L. J. P. 30 ; 43 L. T. 030 : 20 W. R. 033— C. A. ”2 Camp. 330 ; 
11 It. It. 780. 110 Taunt. 440: 10 R. It. 033: 8. C.. nom. Yeats v. 
Pym. 2 March. 141 : Ilolt, 03. « 2 It. & Ad. 100: 0 L. J. (O. 8.)
K. It. 143. 2,17 Man. & fi. 720: 8 Scott (N. It.) 477: 13 L. J. (’. P. 
103: 8 .Tur. 848. »" 13 M. & W. 301 : 13 L. .1. Ex. 323. " 4 F. & F. 
1074. “1 M. & W. 400; 2 Gale. 71 : 1 Tyr. & G. 040: 3 L. J. Ex. 
234. ”2 It. & Aid. 740: 21 It. It. 470. ” 12 Moore. P. C. 301 : 3 
Jur. (N. 8.) 303: 7 W. It. 433. M C. & M. 808 : 3 Tyr. 043 ; 2
L. J. Ex. 208. ” 2 Man. & G. 340 : 2 Scott (N. R.) 043; 10 L. J. 
C. P. 117. "5 II. & N. 03; 20 L. J. Ex. 120; 1 L. T. 300 ; 8 W. R. 
182. "0 Ch. IX 230: 37 L. T. 337 : 23 W. R. 783. ”43 L. J. C. P. 
150; 30 L. T. 00; 22 W. R. 488.

Argument.
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Argument, cattle, A rescission of au agreement requires proof of an 
actual agreement to rescind : Ilockcliffe v. Pearce.40 The 
defendant’s refusal to deliver the cattle was a breach of 
the contract. Evidence of usage is admissible to annex 
incidents to written contracts : Robinson v. Mollelt" 
Rroien v. Huron.42 The evidence of usage is a question of 
fact : Kin;/slake v. Ueriss.43 The evidence of one witness as 
to usage, if uncontradicted, is suflicient : lion mer v. 
Chance.44 There being no evidence that the defendant was 
ignorant of the usage, he must be presumed to have con
tracted with reference to it: Place v. Alcock.0'

[December Sfh, 1900.]

Scorr, ,T.—On 23rd May, 1899, the parties entered into 
an agreement in writing in the following words :

“ This certifies that I have this day sold to J. W. Woolf 
of Cardston all of my cattle with the exception of four 
cows and calves, which will leave about one hundred and 
fifty head, for and in consideration of twenty-four dollars 
and fifty cents per head. All calves that arc less than six 
months’ old are not to be counted. I have also sold the 
said .T. W. Wool f all of my horses (amounting to about one 
hundred and fifty head) with the exception of ten which I 
am to select from the herd in the following manner, viz.— 
I am to select six head, after which J. W. Woolf will select 
twenty head, then I will select four more head. The con
sideration that I sell the horses for is $15 per head. I 
hereby acknowledge the receipt of $50 as part payment on 
said cattle and horses. I hereby agree to have said cattle 
and horses gathered and deliver them to said J. W. Woolf 
at my ranch at such time as he shall direct, which shall 
not be later than July 5th, 1899. Cattle and horses to be 
paid for in full when received.”

•" 1 V & F. rino. •' 14 L. .1. I*. 362 : L. It. 7 H. L. 802. “23
!.. J. >>. II. 31.3: 3 Kl. & HI. 703 : 2 L. It. 1500: 18 Jur. 700 : 2 
W. It. 471. "18 L. J. r. I'. 128: 7 <\ II. 456. "34 L. .1. Oil. 413 ; 
4 I HI. .1. & S. 626: 11 Jur. (X. S.) 307; 12 L. T. 163; 13 W. It. 
550.
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On 9th of June following, plaintiff went to defendant's 
ranch for the purpose of obtaining a carload of the horses 
lie had purchased, but defendant refused to deliver them 
claiming that their agreement did not provide that he should 
deliver a carload. He also stated that he intended to back 
out of the whole bargain no matter what the consequences 
were.

The parties again met upon the 30th June and after 
some negotiations between them they entered into a new 
and different agreement respecting the sale and purchase 
of defendartt’s horses. This new agreement was after
wards ]>erformed by them and therefore nothing turns upon 
it. At that meeting, however, they entered into the follow
ing agreement respecting the cattle, viz.:—

“ I hereby agree to sell to John W. Woolf my entire 
herd of cattle with the exception of four head of cows and 
calves, which I am to have the privilege of selecting, for 
the sum of $34.30 per head. The said John W. Woolf is 
to become the absolute owner of said cattle on the execution 
of this agreement, and I agree to round them up for him 
at my ranch not later than the fifth day of July next. I 
acknowledge the receipt of $35 on account of purchase 
price of said cattle, balance to be paid me when said cattle 
are counted and taken over.

“ Dated at Carston, this 20th day of June, 4899.
(Sgd.) Peter Allan.
(Sgd.) John W. Woolf.”

Up to the time the second agreement was entered into, 
the defendant’s sole objection to carrying ont the first agree
ment appears to have been his dissatisfaction with that por
tion of it which related to the sale of the horses, lie does 
not appear to have at any time expressed dissatisfaction 
with its terms so far as they related to the sale of the 
cattle. During the negotiations leading up to the second 
agreement relating to the horses, no mention was made of 
any changes in that portion of the first agreement which 
related to the cattle. It was not until after the second

Judgment. 

Scott, J.
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agreement respecting the horses was entered into that the 
cattle were mentioned, and they were then mentioned only 
because the parties appear to have lieen under the impres
sion that the new agreement respecting the horses would 
have the effect of annulling that portion of the first agree
ment which related to tne cattle. Even then, the new agree
ment respecting them was drawn up by the plaintiff and 
signed by the parties without any proposal having been made 
by either party that the terms of the first agreement should 
be varied in any particular. These facts point to the con
clusion that, notwithstanding the difference in the wording 
of the two agreements respecting the cattle, the parties 
intended that the second was entered into merely to affirm 
the first and not to be substituted for it, and it is open to 
question whether, such being the case, effect should not lie 
given to their intention.

On 5th July, 1800, plaintiff went to the defendant’s 
ranch for the purpose of taking over his cattle under the 
agreement. The defendant refused to deliver them unless 
plaintiff paid him for the calves as well as the cows at the 
rate agreed upon. Plaintiff thereupon brought this action 
claiming damages for the non-performance of the agree
ment. The sole question in dispute between the parties, 
as well as the only one for determination upon this appeal, 
is whether the defendant was entitled to be paid at the 
agreed rate for his calves under six months old.

If the second agreement were held to be merely an 
affirmation of the first no difficulty would arise, because it 
is admitted that, under the first, the defendant would not 
be so entitled. Hut even if the second agreement were held 
to be substituted for the first, 1 am of opinion that he would 
not lie so entitled.

Taking the second agreement as the subsisting agree
ment between the parties, the whole question turns upon 
what they meant by the words “per head.” If they were 
intended to bear their ordinary meaning they would un
doubtedly mean each animal in the herd whether cow or 
calf, hut, in another part of the agreement, there are found 
words which appear to indicate that such meaning was not
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", It contains a provision that defendant should 
he entitled to reserve “ four head of cows and calves.” It 
is not disputed that these words were intended to mean, 
not four animals in all. but eight animals, viz. : four cows 
and four calves. In the absence of anything indicating 
such an intention it is difficult to believe the parties intended 
that in one part of the agreement the word “head "" should 
mean two animals and in another part it should mean 
one animal only.

But, apart from the agreement itself, the evidence sat
isfies me that there exists in the locality where the parties 
live a well known custom or usage to the effect that, in the 
buying and selling of a herd of cattle, certain calves which 
are sold with the herd are not to be paid for, that is, 
each is included in the price of the cow to which it beltings. 
It is true that the evidence shows that the usage may lead 
to uncertainty in some cases as to what calves are so in
cluded, but it also shows that all unbranded calves under 
the age of six months would be so included and the evi
dence satisfies me that all the defendant's calves under that 
age were ",

It is a well recognized principle that evidence may 
be admitted to show that by common usage certain words or 
terms in a contract bear a meaning different from their 
ordinary signification, and that they were intended by the 
parties to be used in such different sense. In Meyers v. 
's’nr/,*11 this principle is stated by Cocklmrn, C.J., at p. 315, 
as follows :—

“ Where the terms of a contract under consideration 
have, besides their ordinary and popular sense, also a pecu
liar scientific meaning the parties who have drawn up the 
contract with reference to some particular department trade 
or business, must have intended to use the words in the 
peculiar sense.

This is hut an application of the well known rule 
that the interpretation of contracts must be governed by the 
intention of the parties. And from the nature of the case,

“ 3 El. & El. 306.
VOL. IV. T. L. BEPTS. 30

Judgment. 

Scott, J.
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judgment, the |ieculiar meaning of the terms used can be discovered 
scôttTj. only by means of parol evidence.”

in Taylor on Evidence £1188 the following is stated:—
“ In order to constitute such a custom or usage as will 

Ik' admissible to explain the terms of a written instrument it 
is not necessary that it should lie immemorial, or even estab
lished for a considerable period, or uniform or capable of 
being defined with precision and accuracy."

In lioirr.1 v. Shit ml,7 Lord llatherley says:—
“Dur duty as judges is this: That when we have to 

adjudicate 11)1011 a contract which bears a plain natural 
.meaning we ought not to deviate therefrom except upon 
strong evidence of a custom of the trade giving an unusual, 
or. as it has been termed, non-natural meaning to the con
tract.”

Owing to the view I have taken it is unnecessary to 
speculate as to the cause of the omission from the second 
agreement of the words “-All calves that are less than six 
months old are not to he counted," which are contained in 
the first. According to the defendant's own statement the 
second agreement was drawn up by the plaintiff and sub- 
miffed to the defendant, who signed it without comment. 
The omission was therefore the act of the plaintiff, and 
was not preceded by any previous demand or even request 
from tbe defendant for an increased price for the herd. 
It is incredible that the plaintiff should under those cir
cumstances, have voluntarily offered a price which amounted 
to $lio mon- than (he price for which he had previously 
purchased. This fact alone affords an indication that in 
view of the usage shown to exist the parties intended that 
their agreement should lie subject to it rather than as an 
indication that their agreement should lie altered by the 
omission as was contended 011 the part of the defendant.

I am therefore of opinion that the1 appeal should be 
dismissed with costs.

liiaiAnnsoN, W'etxiobe and McGitbk, ,1,1., concurred.
Appeal dismissed nil It casts.

nF.pouter :

Ford Joues, Advocate, Regina.
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LIVINGSTONE v. COLPITTS.

Sale of (Joods Ordinance—Sections U, IV, 20—Acceptance and deli
very—Prit and a yen t—Statute of Frauds—Cross-examina
tion of party on affidavit filed—I sc of in evidence at trial hy 
opposite party.

Held, per Rovlfav, ,T„ (1) That when* n party lias been cross- 
examined on an affidavit modi* by him, the opposite party van Use 
such examination at tin* trial ns evidence in rebuttal of the evi
dence of the same party.

(-) That, on the evidence, the plaintiff gave credit solely to the de
fendant, and that therefore he was personally liable though it was 
stated in evidence that he was a director of a mining prospecting 
company, and it was contended that he acted only as agent for the 
company; the trial Judge being, however, of opinion that there was 
no sufficient evidence of the incorporation of the company.

In an action for the price of 4.'l head of horses at $23 per head, the 
evidence established that the plaintiff and defendant drove to the 
plaintiff’s ranche and saw the plaintiff’s bunch of horses ; that the 
dvfi admit specified such horses as were unsuitable for his purpose ; 
which were thereupon marked and separated from the others : that 
the defendant gave the plaintiff $3 with which to purchase oats 
to feed the horses, and also bought and gave the plaintiff r.ome 
rope with which to make halters for the horses ; but that the 
horses never left the possession of the plaintiff.

Held, reversing the judgment of Rouleau, J., without dealing with 
the other points, that, though these may have been a sufficient ac
ceptance, there was not such an actual receipt by t|ie defendant 
of the horses ns to establish a contract binding under section 0 
of the Sales of Goods Ordinance.

[Rouleau, J., April 25th, JOOO.
[Court in hanc, December 8th, J000.

This was an action for the price of 43 horses sold and 
delivered April 17th, 1898, at $23.00 )>er head. The defen
dant pleaded (1) that the horses were not sold and deliv
ered, (2) that if he did buy, he bought as agent only, as 
the plaintiff knew, and (3) that such sale, if any, did not 
conform to the requirements of the Statute of Frauds. The 
action was tried at Calgary before Rouleau, J., July 5th, 
1899.

li. B. Bennett, for plaintiff.

C. A. Stuart, for defendant.
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Thc defence, besides calling one witness, put in the 
defendant’s own examination taken de ltene esse on July 
8th, 18118. The plaintiff tendered in rebuttal the cross- 
examination of the defendant bad on May 25th, 1898, 
on his affidavit filed. Such cross-examination was received 
subject to tlie defendant's objection thereto. The facts are 
sufficiently set out in the judgments.

[April Aôth, 10DO.]

lioiT.EAV, J.—The claims the sum of $920.00,
being the amount of the purchase price of forty head of 
horses at $23.00 per head. The defendant says that lie 
never purchased and never was delivered the said horses; 
and that if he did, he was acting only as agent for the 
Klondike Co-operative Grubstake Mining Company, as the 
plaintiff was well aware. The defendant pleads, besides the 
Statute of Frauds, 29 Car. 2, chap. 3.

The first point to ascertain is, was there a sale and 
delivery of these horses? Before reviewing the evidence on 
this point I have to decide a question which was raised 
during the trial, viz. : Can the plaintiff file the cross-exam
ination of the defendant on one of his affidavits in this 
ease as rebuttal evidence to his examination de bene esse 
filed by the defendant in his behalf? 1 am of the opinion 
that the plaintiff can do it as former admissions made by 
the defendant. I think the case of llichards v. Morgan,' 
is sufficient authority to show that such evidence is admis
sible as admissions made by a party to the suit against 
himself.

The evidence upon which the plaintiff and defendant 
agree is that both parties drove out to see the horses ; that 
the defendant went there a second time with two other men, 
members of the so-called “ Klondyke Co-operative Grubstake 
Mining Company;” that defendant went to see the horses a 
third time and had horses which he did not xiant cut 
out and their foretops eut, with the exception of two or 
three horses, which were well known to the plaintiff, and

■4 B. & S. 041 : 33 L. J. Q. B. 114; 10 Jur. (N.S.) 559 ; 9

16
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that the 40 horses left in the corral were accepted by the Judgment, 
defendant subject, as he says, to la* passed upon !>v some Roulesu, J. 
other members of the said Company, and, as plaintiff says, 
absolutely accepted by the defendant without reference to 
anybody else. Both parties agree that the price of the 
horses was to be $23.00 a head. In a word, plaintiff swears 
that it was an absolute sale and acceptance of the horses; 
and ihe defendant that it was only a conditional sale. The 
defendant's evidence as to the bargain is as follows:—“1 
went over with him (Livingstone) and he had the horses 
driven into the corral and I pointed out to him such horses 
as I was positive would not suit the purpose of the Com
pany according to my judgment, and as I pointed them out, 
he roped them and cut a piece out of their foretop and 
turned them out of the corral. He turned out about ten 
or twelve. There were some colts in the corral ; they were 
also turned out without being clipped and there were two 
or three left in, which I pointed out as objectionable, and 
which he knew by sight without being clipped. There were 
left in the corral about 40 horses. 1 said that so far as I 
was concerned, the horses then in the corral, excepting those 
two or three mentioned as the ones he knew well, would be 
acceptable to me for the purpose for which the Company 
intended them, if they were acceptable to the other mem
bers of the party who would have as mu'T. or more to do 
with the horses than I would.” Before defendant swore 
this, he admitted that lie had gone to plaintiffs rancho 
a previous time with two men of his party, Crane and 
Conro, and that plaintiff told them the price of the horses, 
viz., $23.00 a head. Another witness, John Livingstone, 
swore that, after defendant had picked out the horses, he 
went there again with two other gentlemen to see the 
horses; that his brother, the plaintiff, was not there; that 
defendant told him that he just drove out to have a look at 
the horses and see how they were getting along. Plaintiff 
swore besides that defendant said he would pay for the horses 
within a week, also that he wanted the horses to be fed with 
oats and for that purpose that he gave him $3.00 to purchase
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some oats, and also that he bought some Tope from Carson 
& Shore lo make halters for the horses. All this, with the 
exception of the time of payment for the horses, is admitted 
by the defendant, lint he accounts for the purchasing of the 
oats and ropes for the halters in this wise: “We then came 
hack to Calgary. 1 next saw the plaintiff that evening 
(after the horses had been picked out), about 9 o'clock, and 
he talked about the pasture being had, and the horses thin, 
and I asked him why he did not feed his horses, lie saiil 
he was hard up and had not money to buy feed, and said 
he had been to a great deal of expense in the last year and 
a skid me if 1 would mind buying ten bushels of oats so that 
he might feed them. I told him that I did not care about 
feeding other people’s horses, and I asked him how much 
ten bushels of oats would he. He replied he could get ten 
bushels for $3.00. I gave him the $3.00 and said to him :— 
what if I should not take these horses ? and he replied, 
that I would only be out my $3.00 on the oats. I told him 
if I did take the horses, I wanted strong horses, horses that 
were grain fed. He came to me next morning and said that 
the horses would waste the oats and that though he did not 
like to ask me for money, if I would get some rope to 
tie them up, it would be better. He complained about being 
hard up and of not having money to purchase these things 
himself. J got him some rope.” This is no doubt, a plaus
ible account of what occurred, but it is hardly credible that 
a perfect stranger would buy oats to feed horses, and halters 
to tie them up, when he had not purchased them and did 
not own them. The plaintiff's evidence as to that is likely 
what had occurred, and this plausible story of the defend
ant was only an afterthought. The same thing might be 
said of the passing of the horses by two other members 
of the party ; besides, it is of evidence that he had at least 
two members of his party with him when he went to see 
the horses the second time, and that the plaintiff then fixed 
the price of them. These reasons look to me as likely rea
sons given by a party that wants to get rid of a definite 
bargain made. At all events, the plaintiff's evidence is cor
roborated in all the essential facts, whilst the evidence of
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the defendant is not. So I come to the conclusion that the Judgment, 

horses were purchased lit and delivered to the defendant. Rnuleau, J.
The second contention is, that the defendant was act

ing only as agent, to the knowledge of the plaintiff, and 
therefore was not personally liable. It is of evidence that 
the defendant was one of the directors of the alleged Com
pany, hut no legal evidence was produced that that Com
pany was incorporated : for aught 1 know this Company 
may only 1m* a Company on pa]>er. lint one thing is cer
tain that the plaintiff never intended to deal with a Com
pany of whose legal existence he knew nothing. The defend
ant was the man he dealt with and necessarily the man he 
held responsible. In Ferguson v. Wilson- Lord Justice 
Cairns dealt with the position of Directors of a Company:
“It ought,” lie said, “very clearly to be understood upon 
what principle, and to what extent, directors in suits of 
this kind,” (that is, when they are sued personally) “are 
liable to the jurisdiction of this Court. This is a hill filed 
upon a contract. With whom has the contract been made?
The hill alleges that the contract is made with and binds 
the Company. What is the position of directors of a public 
Company? They are merely agents of the Company * *
and the case is, as regards those directors, merely the ordin
ary case, of principal and agent. Wherever an agent is liable 
those directors would be liable; where the liability would 
attach to the principal, and the principal only, the liability 
is the liability of the Company.”

Apply the same principles to this case: It seems to 
me that defendant is liable even though he may perhaps be 
an agent. It is not established that he was acting only in 
his quality of agent, when there is no evidence to show 
that the principals whom he alleged he was acting for were 
an incorporated Company. I think, therefore, that the de
fendant must be held personally liable.

The third and last contention was that if the agree
ment took place no delivery was made to satisfy the Statute 
of Frauds or rather the Sale of floods Ordinance (C. 0.

*L. R. 2 Cli. 77: 12 Jar. (N. S.) 012: 15 W. R. SO.
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judgment. 1808, e. 3!)). That Ordinance declares the law. It defines 
Honirau, j. what a contract of sale is and how made. Section 6 deals 

with a contract of sale of goods for $00.00 and upwards ; 
and suh-section 2 of section 6 declares the section to apply to 
cases of future delivery : and suh-section 3 declares that there 
is an acceptance of goods within the meaning of said sec
tion fi if the buyer does an act in relation to the goods 
which recognizes a pre-existing contract of sale.

Believing as I do, and having already found so, that 
the defendant did an act with relation to the purchase of 
these horses by which he recognized a pre-existing contract 
of sale, I am of opinion that he is debarred now from say
ing there was no acceptance of the horses. The evidence 
which I refer to in this connection is that the defendant 
purchased oats to feed the horses and some rope to make 
halters for them.

For these reasons I am of the opinion that the plain
tiff should have judgment for the full amount claimed.

Judgment for the plaintiff for the sum of $920, and 
costs.

The defendant appealed. The appeal was argued at 
Calgary, July 20th, 1000.

C. A. Stuart, for appellant:—This Court has power 
to reverse the findings of the trial Judge, even on questions 
of fact; Xnrth British cl- Mercantile Insurance Co. v. Tour- 
rille,3 lefeunteum v. Beaudoin,' Coi/hlin v. Cumberland.* 
There was not sufficient evidence to establish a binding con
tract. The defendant was acting as an agent only. Even 
if the alleged principal did not exist, the plaintiff’s remedy 
would be only by action of deceit: Hallman v. Vallin S' Sliar- 
man v. Itrc.ndt.7 As to the liability of principal and agent : 
Anns!rnn// v. Stokes.’ There was no sufficient delivery of 
the goods: Gaodall v. SkeltonBoulter v. Arnot,'° Holmes v.

•23 8. C. R. 177. *28 S. C. R. 8!). * (1898) 1 Ch. 704 : 07 L. 
.1. Cli. 402: 78 L. T. .740. • 1 Cab. & E. 234. ' L. R. 0 Q. It. 720 : 
40 L. .T. Q. B. 312: 10 W. R. 030. " !.. It. 7 Q. B. 398; 41 L. J. Q, 
B. 233: 20 L. T. 872: 21 W. R. 32. ’ 3 R. R. 370 : 2 II. Bl. 310. 
“2 L. .1. Ex. 07: 3 T.vr. 207: 1 C. & M. 333.
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1 tonkin#,'1 Baldey v. Barker,11 Vhittiys v. Bristolte," In re 
Huberts, Kraus v. Huberts," Martin V. Ilnubner,Kl Cusack 
v. Robinson.'0

H. V. Bennett, for the re> " , The findings of the
trial Judge on questions of fact should not be disturbed 
unless he was plainly in error : Colonial Securities Trusts 
Co. v. Massey," Savage v. Adam."' As to the distinction 
between acceptance under sec. (i of the Sales of Goods 
Ordinance, and acceptance in performance of the contract 
see Abbott v. ll'olsey,1* and Edan v. Dudfieldr"

[December Stli, 1900.]

McGliuu. ,1.—In this case plaintiff sues for the price 
of forty head of horses “ sold and delivered ” to the détend
ant at $2.1 a head. There was no agreement in writing 
nor anything paid as part payment or as an earnest, so that 
to establish a contract of sale it was necessary for the plain
tiff to prove an acceptance and an actual receipt by the 
defendant of at least a part of the goods. The learned trial 
Judge found in favour of the plaintiff for the full price 
of the horses. On the question of acceptance he finds that 
the defendant did certain acts in relation to the goods 
which recognized a pre-existing contract of sale, and by sec
tion 6 (3) of the Sales of Goods Ordinance this constitutes 
an acceptance within that section. In view of the decision I 
have come to on another branch it is unnecessary to express 
my opinion on this finding of the trial Judge. But assum
ing that he was right in finding that there had been an 
“ acceptance,” the next question is, was there an “ actual 
receipt ” of any part of the goods. It was contended for

118 Ex. TBS: 2 W. It. 178. ”28 It. It. 280; f! D. & It. 228:
2 B. & C. 37; 1 L. J. (O. S.) K. II. 223. “2 B. & C. 511 : 28 It.
It. 433 : 3 L>. & It. S22 ; 2 L. ,T. (O. S.) K. B. 116. “36 Cli. )>.
106; 58 L. .T. Cli. 852 : 57 L. T. 78; 35 W. It. 884 : 51 .1. P. 757.
”26 S. C. It. 142. "1 n. & S. 288 : 30 L. .1. Q. II. 261 : 7 ,Tur.
(N. 8.) 542 : 4 L. T. 506 ; 0 W. It. 735. " (1886) 1 Q. B. 38: 85 
L. J. Q. B. 100 : 73 L. T. 487: 44 W. It. 212—C. A. "C. A. 
(1885) W. X 108. » (1885 ) 2 Q. It. 87 : 64 L. J. Q. B. 587; 14 
It. 455 ; 72 L. T. 581 : 43 W. It. 513: 58 J. P. 500—C.A. *>1 Q. II. 
302 ; 4 P. & D. 650 ; 5 Jar. 317.

Argument.

5894
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Judgmint. the ap]>ellant tliiil there hail lie'en no express finding by the 
McGuire, J. trial Judge on this point. As he decided in favour of the 

plaintiff he must have come to the conclusion that there 
had been such actual receipt, whether or not he had distinctly 
and in express terms set it forth in his written judgment. As 
this is a rehearing it is not material to discuss this. If we 
are of opinion that there was no evidence sufficient to sup
port such a finding, this court may reverse his finding, as
suming that he did so find on the question of receipt.

Looking at the evidence 1 fail to find any evidence 
whatever of any actual receipt by the defendant—either 
actual or constructive. The horses were in the plaintiff’s 
corral on the occasion of the third visit, of the defendant— 
when for the first time it is claimed by the defendant that 
a sale was orally agreed upon—the horses, about forty, 
which plaintiff says defendant bought, were still in plain
tiff's corral when plaintiff and defendant drove away to town 
and there is no evidence whatever that the defendant had 
anything to do with the horses after that. There is no 
suggestion by the plaintiff that he changed in any way his 
position, as, for example, that he thereafter or at any time 
kept possession as bailee or servant of the defendant. He 
says, in his evidence, " was to keep the horses until they 
were paid for, but had no direct agreement not to give 
them till paid for." Evidently his understanding was that 
he was to keep them till paid for—and as he was not paid 
he still kept them—and may be keeping them till the pre
sent time so far as appears. He never lost his lien The 
evidence even of an oral contract or sale is extremely meagre 
and unsatisfactory. On the second visit the price was men
tioned and the defendant said “ he would take forty head 
of horses." But plaintiff does not pretend that there was 
any agreement orally concluded on that day. It was on the 
third day that the plaintiff says he had “ gathered about 
fifty horses in the corral, and he, defendant, looked Ihe horses 
over and he pointed out the horses he did not want and we 
cut a piece of the foretop and let them go Defendant took 
that day forty head. I separated these horses from the others
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and kept the forty horse* in the cor al." They them went to 
town. There is no evidence that defendant ever again saw 
these horses. There is evidence that lie drove out, some
time after, to the plaintiff’s premises and that he said 
“lie came to have a look at the horses, how they were 
getting along,” hut it is not said whether or not he saw 
them. Even then “ the biggest part of the horses were in 
the corral and the others were in the pasture half a mile 
away.” This was at the last of April. The horses were 
therefore still in plaintiff's possession. 1 fail to see the 
slightest trace of evidence to show “'an actual receipt” by 
defendant of any of the horses—or that defendant ever 
touched or handled or in any way had any kind of control 
or possession of any of the horses. Could the defendant 
have by right, taken away any of these horses without pay
ment ? No, for plaintiff says he was to keep them till pay
ment. The plaintiff having failed to prove any actual re
ceipt, he failed to establish a contract binding under sec
tion (> of the Sales of Goods Ordinance. See Judgment of 
Strong, C.J., in Martin v. llauhner,’3

In my opinion the appeal should be allowed with costs. 
The judgment of the trial Judge will therefore be reversed 
and judgment entered for the defendant with costs.

Eichardsox, Wktmore and Scorr, JJ., concurred.

Appeal allowed with cost*.

Judgment. 

McGuire, J.

Reporter :
Ford Jones, Advocate, Regina.
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IN l?K KDMONTON BY-LAW.

Municipal Ordinance—Money by-lair—Debentures, form of—Practice
—Stated Case—Parties—Lieutenant-Governor in Council.

A by-law (not bring for local improvements) which provides for 
the postponement of the payment of the principal to the end of 
the term over which the debentures are to run. and for the f ame 
bring met by a sinking fund, instead of providing for the payment 
of the principal by equal instalments, is not in accordance with 
the Municipal Ordinance.t (C. O. 1808, c. 70), and for that 
reason the Lieutenant-Governor in Council is warranted in with
holding bis assent thereto.

Quiere Whether the Lieutenant-Governor in Council can be a proper 
party to a cause or matter, and therefore whether the Court 
should entertain a stated case to which the Lieutenant-Governor 
is a party.g

| Court in hone, December 8tli, 1900.

statement. The following ease was agreed upon anil stated by the 
town of Kdmonton and the Attornev-lleneral of the North- 
West Territories for the purpose of the opinion of the 
Court under and in pursuance of section 950 of the Judica
ture Ordinance :—

1. The municipal council of the town of Edmonton 
duly passed on the 15th May, 1000, a by-law numbered 1.13 
intituled “ A By-law for the borrowing of the sum of $8',077 
upon the credit of the municipality at large,” and to take 
effect on the 1st June, 1000.

2. The said by-law for the borrowing of the
said sum of $8,077 by the issue of debentures to that amount 
to be made payable on the 1st June. 1010. and the interest 
(for tile payment of which coupons are to be attached) half 
yearly in the meantime.

3. For the purpose of raising the amount in the said 
by-law stated to be required to be raised annually for pay
ing the interest and creating an equal yearly sinking fund 
to provide for the payment of the principal, a special rate

t Rut see now Ord. 1001, c. 2.'». s. 0. amending s. 218 of the 
Mun. Ord. § Sec now Ord. 1001, c. 11.

45
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over mill above all other rates and taxes to be levied at the 
same time and in the same manner as the general municipal 
taxes is by the by-law provided for.

4. The said by-law has been submitted to the Lieuten
ant-Governor in Council of the Territories, accompanied by 
proof in the customary form, showing that all necessary 
formalities in respect to the passing thereof have been com
plied with, unless the objection raised thereto and herein
after specified be valid.

5. The Lieutenant-Governor in Council has withheld 
assent to the said by-law, on the ground that the said by
law provides for the postponement of the payment of the 
principal to the end of the term over which the debentures 
run, providing at the same time that the same is to be 
met by the accumulation in the meantime of a sinking fund, 
instead of providing for the payment of the principal in 
equal instalments.

6. The Town of Edmonton submits the said by-law is 
valid as against the said objection.

7. No application has been made to quash the said 
by-law.

8. The Lieutenant-Governor in Council by the Attor
ney-General and the Town of Edmonton, submit the said 
question for the opinion of the Court and respectively sub
mit to the jurisdiction of the Court.’’

The case was argued before the Court in banc July 
20th, 1000.

A". />. Bed', Q.C., for the municipality :—As to the juris
diction of the Court : In re The Massey Manufacturing 
Co.,' London Association of Shipowners v. London and India 
Docks,1 Attorney-General v. Cameron.3 The imperative words 
of section 218 of the Municipal Ordinance mu t be inter
preted to mean that debentures shall be in the form speci
fied or adapted so as to meet the circumstances : Dean v.

Statement.

Ml O. R. 444: 13 O. A. R. 440. * (1K02) 3 Cli. 242 : 02 L. J. 
Ch. 204 : 2 R. 2.1 ; 07 L. T. 2ÎW : 7 Asp. M. C. 105. ' 20 O. A. R. 103.
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Argument. (irecn * lirjina v. Haine*,1 Rarttett v. (ViMs,6 Henna v. ll/cy- 
tnan.1 The i’ltention of the Legislature must he drawn 
from the terms of the Ordinance itself: South Eastern Rail- 
iray v. Railway Commissioners,’' Martin v. Hemming* The 
intention of the legislature was not to do away with the 
sinking land system.

Horace Ifarre'i. Deputy Attorney-General, contra : — 
The alteration in the law made by the Municipal Ordin
ance of 1897 shows that the Legislature intended that there
after the sinking fund was not to he allowed in respect to de
bentures other than those in respect of local improvements.

\December 8th, 1000.]

McGrini:. .1. -— This is a case stated by the town of 
Edmonton and the Attorney-General of the North-West 
Territories for the opinion of this Court pursuant to section 
250 of the Judicature Ordinance.

The simple question to he answered is, whether under 
the Municipal Ordinance as it stood when the by-law in 
question was passed, a by-law (not being for local improve
ments) is valid which provides for the postponement of the 
payment of the principal to the end of the term over which 
the debentures run, and providing that the same is to he 
met by a sinking fund, instead of providing for the pay
ment of the principal hy equal instalments.

By the Municipal Ordinance of 1894, Part VI. s. 10, 
it vas provided that such a by-law shall recite certain things 
among others " (6) The total amount to be raised annually 
by special rate " for “ paying said debt and interest,” and 
section 11 gave the council discretion “ to make the principal 
repayable hy equal annual instalments during the currency 
of such period,” and to issue debentures for the amounts

•8 I’. I). 79 : 40 J. P. 742. *12 A. & E. 210: 4 I*. & D. 302; 
10 L. ,T. Q. It. 34: 5 Jeer. 337. “5 Man. & Or. Ml ; Harr. & Am. 98; 
1 Leetw. Reg. Cas. 73: 7 Scat (N. It.) 009: 13 !.. J. C. P. 40. '2 C. 
M. & It. 2.10: 3 IX P. ('. 073: 1 (talc. 105 ; 5 Tyr. 792: I L. .1. Ex. 
200. *50 L. .1. <). It. 201: 0 (j. It. D. 580: 44 L. T. 203 ; 45 ,T. P. 
388. *18 Jeer. 1002: 10 Ex. 478; 24 !.. .1. Ex. 3; 3 W. R. 29.
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and payable at the times corresponding with such instal- J 
ments, together with interest annually or semi-annually as m< 
may be set forth and provided in such by-law," but it was 
not imperative on the council to do so. In 1897 a change 
was made in the Ordinance. Section il was left out and 
the above recited section 10 (6) was struck ont and a new- 
one substituted as follows:—“ (b) The number of years over 
which such ' ' " less is to be spread,” no other change
having been made in said section 10 (see section 251 of 
1897); but a new section (225) was enacted, now consoli
dated as section 218, as follows: “Debentures shall be in 
the form following or to the like effect.

(Full Corporate name of Municipality).

Debenture No.
The Municipality of..........promises to pay the bearer

at the..........at............ the sum of............ dollars of lawful
money of Canada in..........equal instalments from the date
hereof, with interest at the rate of .... per cent, per annum 
on the terms and in the amounts specified in the coupons 
attached hereto.

Signed
Mavor or (Iteeve).

Signed
Si etary-Treasurer.

(Coupons)
Debenture No.........

.. will pay to the bearer at 
on the...........day of............

Coupon No..........
The Municipality of 

the Bank of..........at ..
.... the sum of .... dollars, being the .... payment with 
the total interest, at the rate of .... per cent, per annum, 
due on that day on Debenture No...........

Signed
Mayor or (Reeve).

Signed
Secretary-Treasurer.

D-6C
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Judgment. 

McGuire, J.

| VOL.

Dealing first with the above recited sub-section (6), it 
will he seen that the “ indebtedness ” is to he “ spread ” 
over the given er of years.

It is the ' less’" which is to he spread. A
sinking fund spreads not the “ indebtedness*’ but the bur
den of the taxpayer,—the indebtedness is payable in one 
lump sum at the end of the period. The use of the word 
“ spread ” indicates that the “ " ' less/’ i.e., the prin
cipal sum, is to be distributed or divided over the given 
number of years, and, prima facie, uniformly or equally. So 
that without reference to the form given in section *218, the 
language of (/>) and tin* omission of the discretion formerly 
given by section 11, Part VI. of 1894, make it obvious that 
no longer is there to be any discretion left to the council— 
any choice between a sinking fund and equal annual pay
ments of principal. This view is confirmed by the form 
provided by section 318, which shows clearly that the whole 
principal is to he payable by a given number of equal instal
ments, and the coupons attached, one for each year, are to 
be numbered, and each coupon is for a particular “ pay
ment,” as “ first, second, third payment,” with the total 
interest at the rate fixed on the particular debenture. Fre
quently a “ form ” is given for the guidance of those in
terested and is usually placed at the end of an Act. llut 
here it is embodied in the Ordinance itself and prefaced 
with the direction that “debentures shall be in the form ” 
given, “or to the like effect,” the latter words allowing some 
verbal departures not affecting the substance.

By section 330 of the Consolidated Ordinance, all by
laws for contracting debts not made payable within the 
financial year require the “ assent of the Lieutenant-Gov
ernor in Council.” This assent is refused to this by-law be
cause it provides for payment by a sinking fund, and not 
as required by the present Ordinance. 1 think the by-law 
is not in accordance with the Ordinance, and that for that 
reason the Lieutenant-Governor in Council was warranted 
in withholding assent to it.

Richardson, Hovi.eav, Wktmork, McGuire and Scott, 

JJ., concurred.

2
A-6C

A-7C
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Richardson, «Ithe President of the Court, made the ,“ll|!me"t' 
following remarks:—In agreeing with the judgment justRichlrd‘on'J- 
read by Mr. .Justice McGuire, it is thought proper to state 
that the members of the Court have serious doubts as to 
whether this is a ease which can be properly stated under 
Rule 250 of the Ordinance. The doubts we have are caused 
by the suggestion that the Lieutenant-Governor in Council 
cannot be a proper party to a cause or matter, and there
fore the entertaining of a stated ease such as is presented to 
the Court is simply making the Court or Judges the legal 
advisers of the Executive. Possibly that duty might be 
cast upon the Court by legislation, but in the absence of 
such legislation we have doubts. As all the members of the 
Court have considered the question submitted and are 
agreed, we have given the result of such consideration.
Should a ease of a similar character be hereafter submitted 
to us we will consider fully, before investigating the ques
tion submitted, whether the ease is properly before the 
Court.
Reporter :

Ford Jones, Advocate, Regina.

WRIGHT v. SHATTUCK.
Sale upon condition—Waiver of condition—Passing of property— 

Detinue—Demand and Refusal.
The plaintiff sold to the defendant his one-half interest In a heifer 

named Irene and registered as a thoroughbred, the defendant 
already being owner of the other half. The defendant subse
quently charged the plaintiff with having wrongfully secured the 
registration of the heifer as a thoroughbred when, as he claimed 
to be the fact, she was not. The charge was laid before the 
Executive Committee of the Dominion Shorthorn Breeders’ 
Association at Toronto. The parties then entered into a written 
agreement, which provided: (1) that the heifer should be re
sold to the plaintiff at a certain price, (2) that on payment of 
the price the heifer was to become the property of the plain
tiff, (3) that the defendant agreed to withdraw the charge above 
referred to, and upon all proceedings in respect to It being 
dropped by the Association the "foregoing part” of the agree-

VOL. IV. T. L. BEPTS. 31
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Statement,

ment was to be carried out. The defendant did not withdraw 
the charge, nor were the proceedings dropped. The plaintiff 
twice tendered the purchase price of the heifer to the defend
ant, which was refused. He then, without making a formal de
mand for the heifer, sued the defendant in detinue.

Held, that, as the condition contained in the third clause of the 
agreement was inserted for the plaintiff's benefit, he could waive 
it; that he had waived it, by preferring payment; that on re
fusal to accept the price the defendant became ipso facto the 
wrongful detainer of the heifer; that a demand and refusal was 
therefore not essential to the plaintiff's right of action, and 
that the plaintiff was, therefore, entitled to succeed.

[Rouleau, J., January Sth, 1901.

The plaintiff and defendant were partners in the enter
prise of buying thoroughbred rattle in Ontario and shipping 
them to Alberta for sale. The plaintiff did the buying and 
shipping in Ontario while the defendant received the rattle 
in Alberta and attended to the selling of them. Five out of 
a certain shipment remaining for some time unsold, the 
defendant bought out the plaintiff’s interest in them and 
became the sole owner thereof. Among these five was a 
heifer named Irene, which had been registered by the plain
tiff as a thoroughbred in the hooks of the Dominion Short 
Horn Breeders’ Association at Toronto. Sometime in March. 
IK!)!), the defendant being in Ontario, received information 
that led him to believe that the heifer in question was nota 
thoroughbred, and on the 25th of that month he went before 
the executive board of the above named association and 
made a statutory declaration to that effect. On the 27th 
the plaintiff was informed of this action and on the same 
day the plaintiff and defendant signed an agreement with 
respect to the matter, which, omitting the formal parts, was 
as follows:—

“ 1. The contract for the sale of the said heifer to be 
cancelled and the said Wright is to repay the said Shattuek 
the sum of $115, being the purchase price of the said heifer, 
and $25 for expenses, making in all $140, to be paid by the 
said Wright to the said Shattuek.

2. When the said sum of $140 is paid the heifer and 
her calf are to be the property of Mr. Wright to do with as 
he pleases.
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3. Mr. Shut tuck agrees to withdraw the charge made statement, 
by him to the Shorthorn Breeders’ Association in respect to 
the said heifer ; and upon all proceedings being dropped by 
the said association in connection with the matter, the fore
going part of this agreement is to be carried out ; and when 
so carried out the parties mutually agree to release each 
other from any and all claims and demands in connection 
with the said transaction.”

After this agreement was signed, the plaintiff tendered 
to the defendant the sum of $140, but it was refused. On 
the 28th the plaintiff received formal notice of the charge 
from the seoretary of the association, and replied by saying 
he would be pleased to appear before the executive board 
at any time. A meeting of the board was called on April 
5th, 1899. The plaintiff went to the meeting and took with 
him a number of witnesses and placed before the board their 
statutory declarations tending to prove that the heifer was a 
thoroughbred. The defendant also attended this meeting 
but neither plaintiff nor defendant announced that there 
had been a settlement. The defendant did not withdraw 
the charge. 1 n his evidence he stated :—‘* Had evidence not 
been given at that meeting I would have withdrawn the 
charge as soon as the association had taken some action on 
it. If the executive had dropped the charge I would have 
withdrawn it.” The plaintiff swore in his evidence as fol
lows:—•“ Did not tell the executive that this matter was 
settled; instead of telling them that the matter was settled 
I commenced to show that Shattuck’s charge was not true.
Went for that purpose before the executive with my wit
nesses to show that Shattuck’s charge was untrue.” The 
minutes of the meeting showed that the executive adjourned 
without taking any action. Subsequently on April 12th the 
plaintiff again tendered the defendant the sum of $140 at 
Guelph, and it was again refused. The plaintiff then pro
ceeded to Alberta and commenced an action against the 
defendant for wrongful detainer of his property, viz., the 
heifer and her calf. The defendant in his defence denied 
that the heifer and calf were the property of the plain-
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gutement. t iff. I nit did not deny the detention. The writ was issued 
on April 17th, 1899. On the 19th of May the plaintiff's 
solicitor appeared before the executive committee above 
named at Toronto, and asked that the president and secre
tary should sign a certificate stating that the committee 
would take no further action in the matter. A motion to 
that effect was lost and an amendment carried directing a 
copy of the minutes of the meeting of April 5th should be 
given to each party. At the trial there was conflicting evi
dence by the members of the executive committee as to 
whether the committee had dropped the matter or not.

The cause was tried before Mr. Justice Rouleau with
out a jury at the Calgary Sittings on May 31st, 1900.

It. B. Bennett, for the plaintiff.

/’. McCarthy, Q.C., and C. A. Stuart, for the defendant.

[January 8th, 1901.]

Rouleau, J.—This is an action of detinue instituted by 
the plaintiff against the defendant in order to obtain pos
session of one shorthorn two-year-old heifer “Irene,” of a 
light red color with white markings on hind foot ; also her 
calf about six months old. A writ of replevin was issued 
in due course and the plaintiff took possession of said heifer 
and calf.

The defendant denies that the goods and chattels or 
any part thereof were the plaintiff’s.

This action is based on an agreement, exhibit “ A,” 
made by plaintiff and defendant on the 27th day of March, 
1899, by which the parties settled their differences about 
the sale by plaintiff to defendant of the said heifer “Irene” 
as follows :

“ 1. The contract for the sale of said heifer is to be 
cancelled and the said Wright is to repay to the said Shat- 
tuck the sum of $115, being the price of said heifer, and 
$25 for expenses, making in all $140, to be paid by the said 
Wright to the said Shattuck.
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“ 2. When the said sum of $140 is paid the heifer and 
her calf arc to be the property of Mr. Wright to do with 
as he pleases.

“ 3. Mr. Shattuek agrees to withdraw the charges made 
by him to ‘ The Shorthorn Breeders’ Association ’ in re
spect of the said heifer ; and upon all proceedings being 
dropped by the said association in connection with the mat
ter, the foregoing part of the agreement is to be carried out, 
and when so carried out the parties mutually agree to re
lease each other from all claims and demands in connection 
with the said transaction.”

This last paragraph of the agreement is the paragraph 
relied upon by the defendant. The defendant agreed to 
withdraw the charges made by him against the plaintiff to 
the Shorthorn Breeders’ Association in respect of the heifer 
in question. There is no evidence to show that he even at
tempted to do so. There is no doubt that the agreement 
easts a duty to be performed on the defendant, to wit, the 
withdrawal of the charges, and if the Association had not 
dropped the charges then his position before this Court 
would have been quite different. It is a well-known prin
ciple that “ if a debtor bound under a certain condition 
have impeded or prevented an event, it is held as accom
plished. If the creditor has done all that he can to fulfil a 
condition which is incumbent upon himself, it is held suffi
cient impliment:" McKay v. Dick.' It is contended by the 
defendant that the plaintiff went to Toronto on the 5th Ap
ril with four or five witnesses to appear before the associa
tion, and therefore prevented the condition to be accomplish
ed. The agreement had been executed on the 27th March 
before, and the defendant knew or must have known that 
if he did not withdraw the charges within that time, be
tween the 27th March and the 5th April, the association 
were in duty bound to take them up and proceed with them. 
It was the complainant’s duty to withdraw the charges. It 
is of evidence that Mr. Guthrie, the plaintiff’s solicitor, pre
pared on the 10th May following, a resolution to the effect

Judgment. 
Houleau, J.

i 6 App. Cas. 251; W. R. 541.
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judgment that the proceedings he withdrawn. The Association re- 
Rouieau, j. fuse,). Why ? Because it was not competent for the ac

cused or his solicitor to have the accusation withdrawn with
out the consent of the complainant. It is clear to me, there
fore, that the defendant was in default and did not comply 
with that part of the agreement by which he agreed to with
draw the charges he had made against the plaintiff.

This condition, no doubt, was in favor of the plaintiff, 
and he subsequently waived it as he had a right to do, by 
tendering the amount stipulated in the agreement. The 
evidence on this fact is overwhelming, and I am of the 
opinion that as soon as the tender was made the agreement 
became operative, and that the plaintiff was entitled to all 
the rights which he could claim under said agreement.

In the case of Frost v. Knight,s Cockbum, C.J., says : 
"The promisee has an inchoate right to the performance of 
the bargain, which becomes complete when the time for per
formance has arrived. In the meantime helms a right to 
have the contract kept open as a subsisting and effective con
tract. Its unimpaired and unimpeachcd efficacy may be es
sential to his interest. The rights acquired under it may 
be dealt with by him in various ways for his benefit and 
advantage."

It is contended by the defendant that, as this is an 
action of detinue, there must be a demand and refusal.

It seems to me that after the tender of money was made 
to the defendant and his refusal to accept it, the plaintiff 
became the owner of the goods in question, and that the 
defendant from that date became the unlawful detainer of 
the same. By the fact that the agreement became operative 
as soon as the plaintiff complied with his obligations, the 
defendant from that momcmt became the unlawful detainer 
of the plaintiff's property ; and 1 am of opinion that he knew 
the consequences without any further demand. If he had 
been an innocent bailee of the property, there is no doubt 
then a demand and refusal would have been necessary, be
fore the cause of action would arise. Section 426 of the Jud
icature Ordinance provides only for the recovery of personal

2 41 L. J. Ex. 78; L. R. 7 Ex. Ill; 26 L. T. 77; 20 W. R. 471.
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property unlawfully detained ; and there is no neeessitv in •l“l|a|»»llt- 
such a ease as thia. to make a formal demand, unless the 
defendant proves that he was an innocent holder of the said 
property.

The real issue in this ease is whether the plaintiff or 
defendant is the owner of the property in question ; if the 
plaintiff is the owner the defendant has no right to detain 
the property and therefore must abide by the consequence*.
1 am not concerned in any other issue raised, and as I decide 
that the plaintiff is the owner of the property in question 
he is therefore entitled to his judgment with costs. No 
damages proved nor allowed.

The sheriff having a deposit of a marked cheque made 
by the plaintiff is ordered to pay $140 to the defendant, 
amount agreed upon by the saiil agreement, and to return 
the balance to the said plaintiff.

RkINIRTER :
Chas. A. Stewart. Advocate, Calgary.

BROWN v. CRAFT.
.Vaster and Servant's Ordinance—Xon-payment a1 wanes—Count

erclaim by master—Production.

On the hearing of a complaint before a Justice of the Peace, under 
the Ordinance respecting Masters and Servants, (C. O. 1898 c. 
50) by a servant against his master for non payment of wages, 
the Justice has no jurisdiction to allow against the amount of 
wages any sum by way of damages sustained by the master by 
reason of the servant's neglect or refusal to perform his duty.

[Richardson, J„ January lotto 1901.

A justice of the peace under the provisions of s. 900 of 
the Criminal Code, stated a ease involving the question of 
law whether or not on the hearing of a complaint by a ser
vant against his master for non-payment of wages, the mast
er is entitled to bring in and prove damages sustained by 
him. consequent upon the servant’s refusal or neglect to
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perfoim his just duties, and to have these damages set off 
against the wages found due the servant.

The facts set out in the ease were briefly that Brown, 
the servant, under the provisions of s. 3 of Consolidated 
Ordinance, e. 50, the Masters and Servants Ordinance,lodged 
with the justice a complaint against Craft for non-payment 
of wages, and on the hearing, besides that bearing on the 
question of wages, some evidence was introduced tending to 
show that, by reason of Brown’s neglect to obey Craft’s 
directions in regard to some oats, the oats became entirely 
lost and destroyed, and. notwithstanding the objection of 
Brown’s counsel, the justice expressed his determination to 
allow the claim for damages as set-off to the wages ; and it 
was for the purpose of having a Judge’s direction upon this 
determination that the ease was stated.

Ford Jones, for Brown.

.V. Mnchinzie, for Craft.

January lôth, 1901.]

Richardson, J.—Mr. Trant, J.P., under the provisions 
of s. 900 of the Criminal Code, has stated a ease involving 
the question of law whether or not on the hearing of a com
plaint by a servant against his master for non-payment of 
wages, the master is entitled to bring in and prove damages 
sustained by him consequent upon the servant’s refusal or 
neglect to perform his just duties, and upon proof by 
adjudication of the justice to have these damages set-off 
against the wages found due the servant.

The facts set out in the case are briefly that Brown the 
servant under the provisions of s. 3 of e. 50 of the Consoli
dated Ordinance, the Masters and Servants Ordinance, 
lodged with Mr. Trant a complaint against Craft for non
payment of wages; and on the hearing before Mr. Trant, be
sides that hearing on the question of wages, some evidence 
was introduced tending to show that by reason of Brown’s 
neglect in regard to some oats as directed by Cr*ft, the 
oats became entirely lost and destroyed ; and, notwithstand-
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mg the objection of Brown's counsel,Mr.Trnnt expressed his 
determination to allow the claim for damages as set-off to 
the wages ; and it is for the purpose of having a Judge’s dir
ection upon this determination that the ease is stated.

It is beyond question and free from doubt that what
ever jurisdiction to hear and determine complaints is vest
ed in justices of the peace is derived under and founded en
tirely on legislative enactment. I’a ley on Convictions, 
says, ]>. 16.—upon special authority conferred and regu
lated by statute given either in express words or in Avords 
from which the jurisdiction may reasonably he implied.

On the hearing of the case, 24th December, 1900, Mr. 
Jones appeared for Bro>vn and Mr. MaeKenzic for Craft.

Turning to the Masters and Servants Ordinance, sec
tion 2, among others, makes it an offence punishable sum
marily by fine before a justice of the peace, for a servant to 
refuse or neglect his just duties toward his master, and on 
non-payment of the fine, which belongs to the Government, 
and costs of prosecution forthwith after conviction makes 
the servant liable to imprisonment.

In tins section no jurisdiction to entertain or determine 
the civil liability of a servant for damages sustained by the 
master is expressly given, nor does it contain words so far 
as 1 can observe from which such jurisdiction can he rea
sonably implied.

Then follows section 3. under which Brown's complaint 
Avas laid against Craft for non-payment of Avagcs. In this 
there are not, so far as I can see, any words authorizing, 
directly or by reasonably implied inference, a justice of 
the peace to enter upon a counterclaim for damages. This 
section expressly authorizes the justice of the peace to ex
amine into the matter of the complaint, i.e., non-payment of 
Avages, and upon due proof of the cause of the complaint, 
i.e.. that any wages were due, to direct the payment to the 
servant of any Avages found to be due and make such order 
for the payment of the wages as to the justice of the peace 
seems just and reasonable.

J udgment. 

Richardson, J.
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Richardson, J
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That the Legislature did not intend investing justices 
of the peace with the power of hearing and determining 
questions of damages such as 1 have alluded to is, to my 
mind, clear from section (> of the Ordinance, which enacts 
“That nothing in this Ordinance shall in any wise curtail, 
abridge or defeat any civil or other remedy for the recovery 
of damages which masters may have against servants,” thus 
directly excluding civil claims for damages from the oper
ation of the Ordinance.

In my judgment Mr. Trant exceeded the power con
ferred on justices of the peace by the Ordinance, in holding 
that upon hearing of an information laid under section 3, 
dan,ages claimed for any of the causes set out in section 2 
can lie adjudicated upon by a justice of the peace, and if 
found set-off against wages proved under section 3.

And his determination in respect of which the case has 
been stated must be reversed with costs of Brown at the 
hearing when taxed to be paid by Craft.

Reporter :

( '. II Bell, Advocate, Regina.

DOIT v. DOWLING ET AL.

Company—Contract on behalf of, her ore incorporation—Ratifica
tion—Principal and agent—Implied warranta of authority— 
Consensus ad idem—Evidence—Burden of Proof.

In the absence of a new agreement made by a Company after its 
incorporation, a contract made before its incorporation by a per
son purporting to contract for the Company is not binding on 
the Company, although the parties afterwards carry out some 
of the terms of the contract and act on the supposition that it 
is binding on the Company. In re Sally's Case, Re Northuni- 
berland Avenue Hotel Company, Limitedfollowed.

A person who enters into contract, expressly as agent for a prin
cipal impliedly warrants his authority; and if he has in fact no 
such authority he may be sued under the implied contract, and

33 Ch. D. 16; 54 L. T. 77.
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Is bound to make good to the other contracting party what that 
party has lost or failed to obtain by reason of the non existence 
of the authority. Cullen v. Wright;* followed.

In an action on a verbal contract, the evidence as to its terms 
being contradictory, and showing that, if each of the parties to 
the contract gave in evidence a truthful statement of Its terms 
according to his recollection, there was a misunderstanding be
tween them as to whether a certain Important provision (the 
existence of which was the whole basis of the action) formed 
part of It, the trial Judge declared himself unable to ascertain 
the truth, and, applying the principle laid down in F (lick v. Wil- 
liants»—that it is for the plaintiff in an action for breach of con
tract to show that his construction is the right one—dismissed 
the action.

[Rovlkau, J., January 28f)i, 1901. 
vial of an action by Rouleau, J„ without a jury, at 

Edmonton.
The action was one of contract against one Ezra Dow

ling and the Dowling Milling Company, Limited, alter
natively.

C. <h IV. MacDonald, for plaintiff.
.V. D. Heck, K. C„ for the defendant.

{January 28Ih, 1901,]
Rouleau, J.—This is an action of damages for breach 

of contract.
It is alleged that on or about the 0th day of October, 

1899. as agent for and on behalf of the Dowling Milling Co., 
Ltd.. Ezra Dowling entered into a verbal contract with the 
plaintiff, whereby the plaintiff agreed to furnish to the 
defendant company all the slack coal and coal required for 
use in the business of the said defendant company for the 
space of one year from said day, at least one-half of the 
same to be slack coal at the price of $1 per ton. and $2.25 
per ton for coal.

In answer the defendant company objects that the 
statement of claim shows no cause of action, inasmuch as ( 1 ) 
it appears that the defendant company was not incorporated 
at the date of the alleged contract, therefore they could have 
no agent ; no contract could be made on their behalf, and no

2 8 El. & Bl. 647; 27 L .J .Q. B. 215; 4 Jur. N.S. 357; 6 W. R. 
123. .’69 L. J. P. C. 17; 1900 A. C. 176.

Statement.
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Judgment, ratification or adoption could be made after incorporation ;
Riuiieuu,i (2) assuming there could be adoption or ratification, the 

facts alleged from which it is sought to infer such adoption 
or ratification arc insufficient for that purpose.

It is useless for me to enter into a long dissertation 
about the two following propositions of law that an unin
corporated company cannot contract by a supposed agent or 
future president or director, and that after incorporation a 
company cannot ratify or adopt a contract made before its 
incorporation, because these propositions have been virtual
ly accepted by the plaintiff’s advocate, and also fully laid 
down in the case which 1 am going to refer to presently.

The Dowling Milling Vo., Ltd., was incorporated by 
Letters I’a tent on the 14th October, 1899, and the contract 
alleged to be entered into with the said company was made 
on the 6th October, 1899, eight days before its legal exist
ence. The two propositions of law mentioned above are 
borne out by the case of In re Sully, Re Northumberland 
Avenue Hotel Company, Limited.* It was held that “in 
the absence of a new contract made by a company after its 
incorporation, a contract made before its incorporation by 
a person purporting to contract as trustee for the company 
is not binding on the company, though the parties after
wards carry out some of the terms of the contract and act 
on the supposition that it is binding on the company.” 
Lopes, L.J., said: “There no doubt was an agreement be
tween a man called Nunneley, who was agent for Wallis, and 
a man named Doyle, who described himself as trustee for 
the company, but at that time the company was not incor
porated. and therefore it is perfectly clear that the agree
ment was inoperative as against the company. It is also 
equally clear that the company, after it came into existence, 
could not ratify that contract, because the company was not 
in existence at the time the contract was made. No doubt 
the company, after it came into existence, might have en
tered into a new contract upon the same terms as the agree
ment ; and we are asked to infer such a contract from the 
conduct and transactions of the company after they came in
to existence. It seems to me impossible to infer such a con-
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h.id. for it is clear to my mind that the company never 
intended to make any new contract, because they firmly be
lieved that the former contract was in existence, and was a 
binding, valid contract.”

If 1 apply these words to the case under consideration, 
they exactly fit with the evidence and with the position of 
ilie parties, and therefore this ease quoad the defendant 
company, is not tenable.

As to the personal liability of Ezra Dowling, it is clear 
in me that according to the rule, established by the ease of 
( alien v. Wright,2 if there is a contract proven, he is person
ally liable. The rule established by the ease of Colltn v. 
Wright,2 above cited, is that “A person who enters into a 

c ontract expressly as agent for a principal named impliedly 
warrants his authority ; and if he has in fact no such author
ity, he may be sued under that implied contract ; and is 
bound to make good to the other contracting party what 
that party has lost or failed to obtain, by reason of the non
existence of the authority.” It was so held by the unani
mous judgment of the Court of Queen’s Bench, and by a 
majority in the Exchequer l 'handier ; although Cockburn, C. 
.1., dissented on the ground that the decision created a new 
species of liability on an implied promise in a written con
tract. Now this rule has been so well established by nu
merous authorities, that it is not necessary for me to refer 
to any other ease.

The next question for me to consider is whether there 
was a contract for a year between the plaintiff and the 
defendant Dowling. The evidence is very contradictory. 
The plaintiff swears that: “ On the 6th day of October, 
1899, he met the defendant, Ezra Dowling, at the mill and 
asked him about the contract. He told me he had seen Mr. 
Martin, and he, Martin, agreed to put coal in cheaper than 
I said. I asked him, how much cheaper? He said $1.25 for 
slack coal. Asked him what Martin said about the lump 
i-oal. Dowling answered that he was to put it in for the 
same price, $1.25, but he was not quite sure. I remarked 
that I could not understand how Martin could deliver coal

Judgment, 

llmileau, J.
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judgment. for that price. Asked him then if the contract would be 
Rouleau, J. tor six months or one year. He said that he did not want to 

be bothered with the contract for less than a year. After 
figuring in the engine room, told Dowling that 1 would put 
in slack for $1.25 a ton, and that 1 would see Mr. Martin to 
know what he agreed to deliver the lump coal for. Then 
Dowling said that he would also see Mr. Martin. Dowling 
asked me if I could furnish half of slack : 1 said 1 could fur
nish more than half of slack in the winter time, hut not so 
much in the summer time. Then he said: you are sure to 
furnish half slack. I said: yes. Went to see Martin and 
had a conversation with him. Saw Dowling again after
wards in Kdmonton. Told Dowling that 1 had seen Martin, 
and that he had said he could furnish slack for $1.25 and 
other coal for $2.25 a ton. Mr. Dowling said: I must have 
misunderstood Martin: all right then. After that date, went 
on to deliver slack and coal till the last day of January, 
1900.”

Martin having been examined, said that the only time 
he saw the plaintiff was two or three weeks before he was 
discharged, and that then he spoke to him about the price 
of coal.

This would show that on the 6th October there was only 
one part of the contract agreed upon, to wit, to furnish slack 
at $1.25 a ton for one year, and that the plaintiff’s memory 
is not very reliable as to the circumstances of the alleged 
contract.

On the other hand, the defendant gave his version of 
the transaction, which is as follows : ‘‘Met plaintiff again 
at the mill, and he asked me if I had seen any coal miners. 
Told him I had seen Mr. Martin, and that he had told me 
he could furnish the mill with slack for $1.25 a ton. Plain- 
tifl' then said : he could not do it for that ; nobody could fur
nish coal for $1.25. Told plaintiff that Martin had said : 
if he could not furnish all slack he would not mind a load 
or two of lump coal for the same price. That is the reason 
the plaintiff made the above answer. Plaintiff said he would 
come back in a little while and let me know. Somewhere
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about half an hour the plaintiff vaine hack, and he said he 
would do it the same as Mr. Martin would do. I said then : 
no on and draw the coal. Plaintiff never spoke about a con
tract to furnish coal for a year. The first conversation 
took place outside the mill ; the second conversation was 
inside the mill. There was no word used as to the length 
of time, either six months or a year. The word “contract” 
was never used in my conversations with the plaintiff. There 
was nothing said about furnishing not less than one-half of 
slack. Sent word by Byers to Martin that I would let the 
other man go on that had been hauling coal.”

In this examination Martin corroborates the conversa
tion had with Mr. Dowling in the same words as related by 
the latter.

Byers was also examined and he said that he would not 
be dead sure that Dowling used the word “contract” when 
he sent word to Martin that he would let the other man go 
on. but that that was the way his recollection was.

Under the evidence, am 1 in a position to decide wheth
er the contract to supply coal was for a year or any length 
of time ? Assuming that both plaintiff and defendant Dow
ling are telling the truth according to their recollection, 
there was undoubtedly a serious misunderstanding between 
them. I regret very much that this important contract was 
not made in writing. The plaintiff has nobody to blame but 
himself, he should not have trusted to his memory, or to the 
memory of the party with whom he was contracting, lie 
showed by his evidence that his memory was not very faith
ful, because he was contradicted in an important particular 
by a disinterested witness. I think the principle applied to 
the case of Fnick v. William.*' should be applied to this case 
at least as to the length of time the plaintiff should supply 
coal to the mill. The principle referred to is that “Where 
words in a proposal for a contract arc understood and acted 
upon by the parties in different senses there is no contract, 
and it is for the plaintiff, in an action for breach of contract, 
to show that his construction is the true one.” In this 
case there was no doubt that there was an agreement to

Judgment. 

Rouleau, J
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ju.ism.uit supply nia I to the mill at so much per ton, but whether it 
Houioan, j. was foi- j, year or not, 1 am not in a position to determine.

Case dismissed with casts.

Reporter :
The Editor.

( LAVERIE ET AL. v. GORY.

PAGNAC v. ('LAVERIE.
Practice—Evidence an Commission or order—Special examiner— 

Appointment in person as an office-holder—Successor in office 
—Authority to take depositions—Irregularity—Suppression.

An order appointed "E. K. A. of Nelhart, Montana, U. S. A., a 
Justice of the Peace," a special examiner to take the depositions 
of certain witnesses; the depositions were in fact taken by one 
G. P. M., a Justice of the Peace, it appearing that E. A. K. had 
ceased to hold office, and that G. P. M. was his successor in of
fice. An agent for eaclt parly appeared on the taking of the 
depositions, and it did not appear that any objection was made 
to G. P. M. taking the ueposilions.

Held, that the depositions were taken by G. P. M. without author
ity and, therefore, could not be used in evidence.

Held, also, thaï the depositions being taken without authority and 
being not merely irregular, a substantive motion to suppress 
was nol necessary, and that the objection could be taken upon 
their being tendered In evidence.

[Scott, J., February 5th, 1901.

This was a stated case.
An arbitrator, to whom these actions had been referred, 

received certain depositions tendered on behalf of the plain
tiff. Objection being taken to their reception, this ease was 
stated for the opinion of the Court. It was argued at Ed
monton before Scott, J.

.V. D. Beck, K. C., for plaintiff.

C. deW. MacDonald, for defendant.
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| February 5th, 1901.] Judgment.

Scott, J.
Scott, J.—This is a case stated under section 15 of the 

Arbitration Ordinance (C. O, 18118, c. 35) by the arbitrator 
to whom the matters in question in these suits have been 
referred.

On the 16th July, 1900, plaintiffs in the first mentioned 
suit obtained from Rovleav, J.. an order that E. K. Abbott, 
of Xeihart, Montana, a justice of the peace, be appointed a 
sjiecial examiner for the purpose of taking the examination 
of Jean Lamarque, the order providing that the depositions 
be returned to the arbitrator, and that either party should be 
at lilierty to give such depositions in evidence before the 
arbitrator, saving all just exceptions.

The examination of the witness Lamarque was not taken 
by or before E. K. Abbott, the special examiner named in 
the order, but was taken by one George P. Mills, a justice 
of the peace.

It appears from certain corret ' pe filed, and it is 
admitted by the parties, that E. lx. Abbott had in the mean
time resigned his position as justice of the peace, and that 
George P. Mills had been elected his successor in that office.
It is also admitted that each justice in Montana has a limited 
territorial jurisdiction.

It also appears that an attorney at Xeihart, who had 
been retained by the advocate for the defendant Gory, ap
peared upon the examination before Geo. P. Mills and 
represented the defendant Gory thereat. If is not shown 
that at the time of the examination he objected to the 
authority of Mills to take it.

The depositions upon being returned to the arbitrator 
were opened bv him in presence of counsel for both parties, 
and subsequently tendered in evidence on behalf of the plain
tiff ('laverie, whereupon counsel for defendant Gory objected 
to their being received, upon the ground that they were not 
taken pursuant to the order, but were taken before another 
examiner not named in the order, there being no provision

VOL. IV. T. L. REPTS.
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in tin1 oriler for substitution. The arbitrator received the 
depositions, and lie now submits the question whether his 
ruling was correct and whether said depositions arc admis
sible in evidence.

In Wood v. Foster,' it was held by Galt, .T., that a refer
ence to “ li. S. F„ Esq., Judge of the County Court,” was 
a reference to 11. S. E. personally, and not to him ns County 
Court Judge, the words “ County Court Judge” being 
merely words of description. The question involved in that 
ease was whether the arbitrator was entitled to fees as such. 
If the reference had been made to him personally he was so 
entitled, but lie would not have been so entitled if the refer
ence had been made to him as County Court Judge.

In Wilson v. Wilson,3 a commission to take the evidence 
of witnesses in India issued by the petitioner was directed to 
“The Judges of the Supreme Court at Calcutta.” Before 
the evidence was taken, an Act was passed abolishing that 
Court and establishing a new Court called The High Court 
of Judicature, to which the jurisdictions and powers of the 
former Court were transferred, the Judges of the former 
Court becoming Judges of the latter. The Commission was 
executed by a Judge of the latter Court, who had been a 
Judge of the former. The res " appeared on the 
examination, and cross-examined the petitioner’s witnesses. 
The Court of Appeal (Cotton and Bindley, L.JJ.) held that 
the commission was properly executed. Cotton, L.J., says, 
“ The commission . . . although directed to the Su
preme Court of Calcutta purported, in my opinion, to refer 
not so much to the Court which had ceased to exist, as to 
certain Judges who had not ceased to exist . . . and
there being now no Court called the Supreme Court the de
scription was in my opinion sufficient to warrant the new 
Court acting upon it.” Lindley, L.J., says, “ I think it right 
to mention that I do not concur in the view taken by the pe
titioner's counsel, that the fact of the respondent to the peti
tion having appeared and cross-examined the petitioner’s wit-

’ fi P. R. 17.ri. =1) P. IX S; 40 L. T. 4:10 ; .12 W. R. 282.

8831
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nesses on the commission liarred liis right to raise the ques- 
tion as to the validity of the evidence. In my opinion this 
objection is not a good one."

V e final authority of these cases, I hold that the 
power to take the examination was given to E. K. Abbott 
personally, and not to him as a justice of the peace, and 
that therefore his successor in that office was not authorized 
to take it, and that having been taken by his successor it is 
invalid ; also that the fact that the defendant Gory having 
appeared upon the examination and taken part therein does 
not preclude him from objecting to its validity.

It was contended on the part of the plaintiffs that a 
substantive motion should have been made before the trial 
to suppress the depositions, and that it was too late to take 
the objection at the trial.

In drill v. General Iran Screw Colliery Co.? it was held 
that the trial Judge could not refuse to accept depositions 
purporting to be taken under a commission, unless they were 
taken without authority ; that if they are taken with auth
ority, but there is some irregularity in the mode of taking 
them, the proper method of g advantage of the ir
regularity is to apply to the Court to have them suppressed.

As I have already held that the examination in question 
was taken without authority, an application to suppress the 
depositions was unnecessary.

Counsel for defendant Gory raised the objection before 
me for the first time that under Hide 280 the arbitrator 
before receiving the depositions must lie satisfied that the 
witness is either dead or out of the country, and that there 
was no evidence to show this.

It is unnecessary for me to decide the question owing to 
the view I have taken of the other questions involved. I 
may state, however, that I doit I it whether the objection is 
open to him on the case as stated, as there is nothing in it 
or in the material before me to show whether or not there 
was any evidence on that point before the arbitrator.

».15 L. .1. C. P. 821 : L. K. 1 C. P. 000; 12 Jar. N. S. 727 ; 14 
L. T. 711: 14 W. R. 81)3.
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Judgment. J hold tluit the depositions were improperly received by 
the arbitrator, and should he rejected. Costs of and inci
dent to the special case to he paid by the plaintiffs in first 
nu i tioned suit in any event on final taxation.

Reporter :
The Editor.

ROBERTSON v. TAYLOR.

Sheriff—Execution seizure under direction of advocate—Advocate's 
Unhilitu to indemnify—Sheriff's fees—Illegal charges—Recovery 
hack—Mistake of lair.

Where, by direction of the Advocate for an execution creditor, the 
Sheriff had seized ami advertised for sale certain lands under the 
writ of execution, as being the property of a third party, and the 
third party recovered a judgment against the execution creditor 
and the Sheriff for the costs of an action to clear his title from 
the cloud created by the seizure and to enjoin the sale ;

Held, that the Advocate was bound to indemnify the Sheriff and, 
therefore, in an action by the Sheriff claiming indemnity against 
the Advocate, the execution creditor being made a party defendant, 
the Advocate was ordered to pay the execution creditor direct the 
amount owing on the execution against the Sheriff.

The same Advocate had acted for the Sheriff in defending the action 
of the third party against him, and the execution creditor.

Held, that, inasmuch as the Advocate was bound to indemnify the 
Sheriff for all damages, he had sustained, by reason of his direc
tion to seize, the Advocate could not recover his costs against the 
Sheriff.

Judgment of Rouleau, .7.. affirmed.t
An Advocate in the course of his practice had paid the Sheriff many 

items of charges for Sheriff’s fees, on and in connection with writs 
placed in his hands, which it was afterwards discovered the 
Sheriff was not entitled to charge. The Advocate sued for the 
aggregate amount.

Held, that these moneys having been paid under a mistake of law 
could not be recovered back.§

[Rouleau, J., April ltth, 1900. 
[f'ourt in hone, March 1th, 1901.

The statement of claim was as follows :
1. At the times hereinafter referred to, the plaintiff! 

has been and still is the deputy sheriff at Edmonton, North-

t Reversed on appeal to S. O. of Canada.
§ Sustained on another ground on appeal to S. C. of Canada.
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mi Alberta Judicial District of the Supreme Court of the 
North-West Territories, and the defendant Taylor an advo
cate of the said Court.

2. On or about the 20th day of May, 1893. the defend
ant Taylor, an advocate for one Jellett, placed in the hands 
of the F as deputy sheriff a writ of execution against
the lands of the Edmonton and Saskatchewan Land Com
pany, issued in a certain action in this Court wherein Jellett 
was plaintiff and the company defendants, whereby the sheriff 
was commanded to levy a large sum of money of the lands 
of the said company in this judicial district.

3. On or about the 20th June, 1893, the defendant 
Taylor by writing directed the plaintiff to charge certain 
lands specified therein with the execution pursuant to the 
Territories Ileal Property Act.

4. Accordingly on the 20th day of June, 1893, the 
plaintiff delivered a copy of the execution certified under his 
hand, together with a memorandum in writing, of the said 
s|iecified lands, as being the lands intended to be charged 
thereby to the registrar of the North Alberta Land Registra
tion District, being the registration district within which the 
said lands lay: and thereupon the registrar entered a mem
orandum thereof in the register of the said lands.

5. Subsequently the defendant Taylor directed the plain
tiff as deputy sheriff to advertise the said specified lands for 
sale under the execution, and the plaintiff accordingly did 
so on the 19th day of April, 1891.

G. Subsequently the defendants in this action, other 
than the defendant Taylor, notified the plaintiff that they 
were the owners of the said specified lands and that legal 
proceedings would la? taken against him if he attempted to 
sell said lands under the execution.

7. The plaintiff notified the defendant Taylor of his co
defendants’ notice, whereupon the defendant Taylor directed 
the plaintiff to proceed to sell the said lands: thereby, the 
plaintiff submits, impliedly agreeing to indemnify him.

8. The plaintiff accordingly advertised the said lands 
for sale.

Statement.
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!*. I 111 the 2(ith ilny of .Tune, 1 S!l 1. the plaintiff having 
liven again threatened with an action liv the defendants 
herein, other than the defendant Taylor, notified the de
fendant Taylor of the threatened action, whereupon the de
fendant Taylor verbally expressly agreed to indemnify the 
plaintiff and directed the plaintiff to continue to proceed 
under the execution, which the plaintiff did until restrained 
as hereinafter mentioned.

10. The defendants, other than the defendant Taylor, 
commenced actions against Jellett and the plaintiff on or 
about the .'lid day of July, 1804, and ultimately, the same 
having been consolidated, judgment was given therein de
claring the said lands to he the lands of the defendants in 
this action, other than the defendant Taylor, and restraining 
the sale thereof under the said executions and ordering Jel
lett and the plaintiff to pay the costs of the said actions in
curred therein by the defendants herein, other than the de
fendant Taylor, which costs were taxed and allowed at the 
sum of $715.53 : for which amount writs of execution against 
the goods and lands of Jellett and the plaintiff were issued 
upon the said judgment, and now remain for execution in 
the hands of the sheriff of the Northern Alberta Judicial 
District unsatisfied.

11. The said Jellett had no goods or lands out of which 
the said sum of $715.53 or any part thereof can he made ; 
and the said writs if returned liv the sheriff would be re
turned *’ no goods" and ’* no lands" respectivelv.

13. The defendant Taylor acted in the several actions 
as the advocate and counsel for both the said Jellett and the 
plaintiff.

13. The plaintiff says the defendant Taylor acted as 
advocate and counsel for him in the said action, not upon 
the plaintiff's retainer in that liehalf, but in pursuance of the 
agreement of the defendant Taylor to indemnify him from 
loss in consequence of his following the directions of the 
defendant Tavlor as hereinbefore mentioned.
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14. If the plaintiff fail to establish an implied or ex
press agreement or indemnity on the part of the defendant 
Taylor, the plaintiff says that the defendant Taylor in act
ing as advocate in the said several actions was guilty of a 
breach of duty, misconduct and negligence therein, whereby 
the plaintiff became liable to pay to the defendants, other 
than the defendant Taylor, the said sum of $715.54, or a 
large part thereof.

The particulars of the breach of duty, misconduct and 
negligence of the defendant Taylor are as follows :

(1) He ought to have declined to act tor the plaintiff 
while acting for delicti, the interest of the plaintiff and 
dellett being in conflict, inasmuch as the plaintiff was en
titled to be indemnified by dellett.

(4) He did not advise the plaintiff of dellett's liability 
to him, or of the plaintiff's rights in the event of dellett 
not indemnifying him.

(3) He procured no proper nor any indemnity from 
dellett.

(4) He was personally interested to a large amount in 
the judgment of dellett against the Edmonton and Saskatche
wan Land Company, and agreed to indemnify dellett against 
costs in the actions against dellett the plaintiff, and he did 
not so inform the plaintiff and advise him accordingly.

(5) He did not advise the plaintiff to retain an advo
cate other than himself.

((!) He joined the plaintiff in all the defences set up 
by dellett.

The plaintiff therefore claims:
(1) A declaration that the defendant Taylor is hound 

to indemnify the plaintiff against his liability to the defend
ants, other than the defendant Taylor, or alternatively 
against such part thereof as shall be found to have been 
incurred bv the breach of duty, misconduct or negligence of 
the defendant Taylor.

(2) An order that the defendant Taylor do pay to his 
co-defendants the amount in respect of which it shall he 
declared the plaintiff is entitled to he indemnified.

Statement.



478 TERRITORIES LAW REPORTS.

Statement.

[VOL.

The defendants other than Taylor put in no defence.
The statement of defence of the defendant Taylor was 

as follows:
1. The first paragraph of the statement of claim is 

admitted.
2. The second paragraph of the statement of claim is 

admitted with the exception that the defendant Taylor did 
not do the acts therein complained of, but the same was 
performed by the firm of S. S. & II. C. Taylor, of which 
the defendant Taylor was a member.

3. The facts set out in paragraph 3 of the statement of 
claim are denied, and the defendant Taylor alleges that the 
said firm of S. & 11. ('. Taylor as advocates for and under 
the instructions of the said St. George Jellett on the 89th 
day of May, A.It. 18113, delivered to the plaintiff as said 
deputy sheriff a paper in the following form and words:

In the Supreme Court of the North-West Territories, 
Northern Alberta Judicial District : between St. George Jel
lett, plaintiff, and Edmonton and Saskatchewan Land Com
pany (Ltd.), defendants.

Requisition to charge lands : Mr. Sheriff,—Required the 
following lands to be charged under the Territories Real 
Property Act, as to the defendants' interest therein as the 
same may appear :

******
S. S. & 11. C. Taylor, Plaintiff's Advocates.

To the sheriff of the Northern Alberta Judicial District.
And on the same date another paper writing in the 

following form and words: In the Supreme Court of the 
North-West Territories, Northern Alberta Judicial District : 
between St. George Jellett, plaintiff, and Edmonton and 
Saskatchewan Land Company (Ltd.), defendants.

Requisition : We hereby require you to register against 
the following described lands the execution in the above 
suit :

Dated this Sflth day of May, A.D., 18(13.
S. S. & II. C. Taylor. Advocates for the plaintiff.
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And the said paper writings constituted the only instruc
tions given to the plaintiff as said deputy sheriff with refer
ence to said execution against said lands.

4. Paragraph 4 of the statement of claim is admitted 
with the exception of the plaintiff acting because of the facts 
set out in paragraphs 1, 2 and 3 of the statement of claim, 
which is denied, and the defendant Taylor says that the 
plaintiff acted as set out in paragraph 4 of the statement of 
claim, because of the fact set out in the foregoing paragraph 
of the statement of defence.

5. Neither the defendant Taylor nor the said firm of 
S. S. & II. C. Taylor directed the plaintiff as alleged in the 
5th paragraph of the statement of claim, or in any other 
manner.

6. 'flic defendant Taylor denies specifically all the facts 
alleged in paragraph 0 and 7 of the statement of claim.

7. As an alternative defence to the 7th paragraph of the 
statement of claim, the defendant Taylor says that if the 
said direction or any directions were given to the plaintiff 
it was or they were given by the said firm of 8. 8. & H. V. 
Taylor as advocates for and acting under the instructions of 
the said Jellett, and the plaintiff received the said direc
tions and acted upon the same knowing them to he the direc
tion of the said Jellett.

8. As a further alternative defence to the said 7th para
graph of the statement of claim, the defendant Taylor will 
contend that if the said or any direction was given to the 
plaintiff, the same does not constitute an implied or any 
agreement on the part of the defendant Taylor, or the firm 
of 8. 8. & If. V. Taylor, to indemnify the plaintiff on the 
grounds following:

( 1 ) That the advocates on the record in any cause do 
not hind themselves personally when acting as such for a 
party to the cause, unless there is an express and binding 
agreement to that effect.

(2) The implied agreement set up by the plaintiff is 
without consideration to support it.

Statement,
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(•1) TIip 4th and 17th sections of the Statute of Frauds 
have not been complied with.

The facts set out in the 8th paragraph of the state
ment of claim are denied, and the defendant Taylor further 
says that the plaintiff did not advertise the said lands, or 
any of them, for sale, and if he did advertise the same he 
did so without receiving from the said Jellott or the de
fendant or said S. S. & H. C. Taylor any directions or in
structions to that effect.

10. The fads set out in paragraph !i of the statement of 
claim are specially denied, and the defendant Taylor further 
says that he did not verbally expressly agree, nor in any 
manner agree to indemnify the plaintiff as alleged or other
wise, and did not direct the plaintiff to proceed as alleged 
or in any other manner.

11. The defendant Taylor denies that the judgment 
referred to in paragraph 1U of the statement of claim de
clared all the lands referred to in the said paragraph 10 to 
lie the lands of the defendants other than the defendant 
Taylor, and the defendant Taylor further denies that the 
executions, goods and lands, referred to in said paragraph 
do ami did remain for execution in the hands of the sheriff 
of the North Alberta Judicial District unsatisfied.

IV. As an alternative defence to the 10th paragraph of 
the said claim, the defendant Taylor says that the said ex- 
eutions were delivered to the plaintiff as deputy sheriff of 
the Northern Alberta Judicial District at Edmonton, and 
he will contend that bv reason of the said deputy sheriff 
being a defendant named in the said executions against whose 
goods and lands the said respective executions were directed, 
the executions were improperly directed, the said executions 
were improperly delivered to the said plaintiff as aforesaid, 
and that the said delivery to him was and is of no effect.

lit. The defendant Taylor denies that the said Jellett 
has no goods or lands of which the said sum of $715.52 can 
be made, and further says that the said executions have never 
been returned “ no goods ” and “ no lands ” respectively.
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14. As to the 12th and 13th paragraphs of the state- statement, 
ment of claim, the defendant Taylor denies that he acted as 
counsel as therein stated, and further says that he acted
solely and only in the capacity of an a " 1 of the said
Court for the plaintiff and the said Jellett, and in no 
other manner.

15. The defendant Taylor denies that there was any 
agreement between him and the plaintiff, as set out in the 
15th paragraph of the statement of claim, and says that the 
only agreement between him and plaintiff was one made 
verbally with S. S. & 11. ('. Taylor, to the effect that they 
should in all said actions file and deliver a defence for the 
said plaintiff and said Jellett, the defences each and all 
being the same for the plaintiff and said Jellett, and in 
which defence there should he a paragraph to the effect that 
the plaintiff was not in those actions a proper defendant, and 
that as against him there was no cause of action, and they 
the said S. S. & II. C. Taylor further agreed verbally with 
the plaintiff to make an interlocutory application to have 
the plaintiff struck out as a defendant in said action, all of 
which the said S. S. & H. C. Taylor did. And the said 
Taylor nor said S. S. & II. C. Taylor did not as alleged, nor 
in any other manner nor at any time, agree to indemnify 
the plaintiff from loss as alleged or otherwise.

16. All the facts set out in paragraph 11 of the state
ment of claim are denied, and the defendant Taylor further 
states that the plaintiff never requested indemnity from said 
Jellett or any other person in the said actions or in respect 
to the said executions of the said Jellett against the Edmon
ton and Saskatchewan Land ~ . and the defendant
Taylor was never requested by the plaintiff to give or guar
antee indemnity, or to advise the upon the same, but
the plaintiff was willing to allow his interest to !>e protected 
in the manner set out in paragraph 15 of this defence, and 
upon the trial of said actions as consolidated against the 
plaintiff and the said Jellett, judgment was given in favour 
of the said Jellett and the plaintiff, dismissing the said ac
tions of the defendants other than said Taylor against the

D.A
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said Jellett and plaintiff. And the said defendant Taylor 
further says, that the said interlocutory application to have 
said plaintiff struck out as defendant with saiil Jellett in said 
actions against them was made without delay, anil was argued 
before Mr. Justice Mcls'od, since deceased, hut bv reason of 
his death occurring before judgment could be delivered, the 
matter never reached judgment on the interlocutory motions.

17. As a further defence to the 14th paragiaph of the 
statement of claim, the defendant Taylor says, that he was 
never and is not now interested to any amount in the said 
judgment of said Jellett, and never agreed to indemnify said 
Jellett against costs in said actions against Jellett. And 
that if the defendant Taylor as a member of the said firm of 
S. S. & 11. C. Taylor was interested in the taxed costs of 
the defendant Jellett included in said judgment of said 
Jellett against the Edmonton and Saskatchewan Land Com
pany, the said execution against lands of the said Jellett 
had then under seizure one-half of a section of land in the 
said judicial district, being the lands of the said company, 
and not claimed by the said defendants other than said Tay
lor in their said actions afterwards started against said 
plaintiff and said Jellett, which lands were sufficient to 
satisfy said taxed costs including in said judgment, and did 
so satisfy the same by sale of the said lands under the said 
executions by the plaintiff as deputy sheriff as aforesaid.

18. For a further defence to the 7th, flth, loth and 14th 
paragraphs of the statement of claim, the defendant Taylor 
will contend that the plaintiff as deputy sheriff having 
charged the said lands with said executions against lands 
of said Jellett, against the Edmonton and Saskatchewan 
Land Company by depositing a copy of said executions certi
fied under his hand and a memorandum of the lands to he 
charged thereby with the registrar of the North Alberta 
Land Registration District at Edmonton, including in said 
lands the lands claimed afterwards by the said defendants 
herein, other than the said Taylor, and not having then 
demanded or obtained an indemnity from the said Jellett 
or any other person, was not entitled afterwards to demand
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the same, and when the said defendants, other than the said statement. 
Taylor, threatened or brought their said actions against 
the plaintiff and said Jellett, the plaintiff could not com
pel indemnity to be given to him as affecting said execu
tions, and its remaining in effect against said lands as 
a charge against the same, and, in any event, the said plain
tiff could not compel indemnity to be given t > him by said 
Jellett excepting by action against said Jellett.

It). As a further alternative defence to the entire state
ment of claim, the defendant Taylor says that if he did any 
of the acts complained of, he did the same a< the advocate 
for the said Jellett, and the plaintiff so understood and acted 
upon his instructions obtained, and not the said directions 
or instructions as the instruction of the said Taylor.

The defendant Taylor counterclaimed (1) for his bill of 
costs (schedule A) against the plaintiff, in the case of Wilkie 
et al. v. Jellett et al. ; and (Ï) as follows :

The defendant Taylor further says that the plaintiff 
Robertson while acting as deputy sheriff of the Northern 
Alberta Judicial District, and while doing work as such for 
the said S. S. & H. C. Taylor, and at their request, in the 
serving of certain writs of summons, injunctions and other 
suit papers and proceedings, and in the receiving, entering, 
filing, executing and releasing said writs of summons and 
injunctions and also certain writs of execution against goods, 
and certain writs of execution against lands, and making 
seizures and sales thereunder, all of which were issued by 
the said S. S. & II. C. Taylor in their capacity as practising 
advocates, represented that he was entitled to costs, ex
penses and disbursements and certain fees with respect to 
said services, and was paid the same, but the said representa
tions were false and the plaintiff was only entitled to certain 
lower fees, charges, expenses, costs and disbursements, and 
the defendant Taylor and the said II. C. Taylor, doing busi
ness as aforesaid, believing the plaintiff's representations, 
improperly and unnecessarily and in mistake and in error, 
paid to the plaintiff, and he wrongfully and improperly 
received from them in respect of the said services the sum
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of if'.'VÔ, to which the said plaintiff was not entitled, and for 
which according 1o the sheriffs tariff prescribed by the Judi
cature Ordinance and the rules of Court in that behalf pro
mulgated, and the Land Titles Act of 1804, the said plain
tiff had not rendered to or for tile defendant Taylor and the 
saiil II. C. Taylor, doing business as aforesaid as practising 
advocates or in any other capacity, any services or benefit, 
and the said deputy sheriff, the plaintiff herein, unlawfully, 
wrongfully and improperly charged and received said fees 
and expenses and costs to the said S. S. & II. C. Taylor acting 
as aforesaid, which according to the said tariff and the said 
Land Titles Act, 18ht, lie was not entitled to, and were exclu
sive of the fees, charges, costs and disbursements therein 
prescribed, and the defendant Taylor and said 11. C. Taylor 
doing business as aforesaid have since many times demanded 
the return of the said sums of money, being in the total the 
sum of $225, but the said plaintiff has refused and neglected 
to return or pay the sum to them or any part thereof, and the 
defendant Taylor avers that the said II. C. Taylor was 
interested in the said moneys in an undivided one-third share, 
which one-third share he is writing on the 2nd day of Janu
ary, A.D. 1807, assigned, sold and set over to the said defend
ant Taylor, of which the plaintiff had verbal notice, and the 
plaintiff refused to pay the same or any part thereof to the 
said defendant Taylor although frequently requested so to do.

Particulars of the said items followed (schedule “ B ").
(summary of schedules.)

Costs of defence of W. S. Robertson, set out in
schedule “ A " ....................................................... $453 24

Overcharge in sheriff’s account, set out iu schedule 
“B." ...................................................................... 225 00

$678 24 
Clt.

By amount unpaid deputy sheriff at dissolution of 
the firm S. S. & H. C. Taylor............................. 77 58

$600 66
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And the defendant Taylor counterclaims the sum of waoment. 
$<IOO.fifi and interest and the costs.

lleply. The plaintiff as the defence of the defendant 
Taylor, says that : lie joins issue.

The plaintiff as to the counterclaim of the defendant 
Taylor says :

1. As to the second paragraph thereof, that he did not 
request the defendant Taylor and II. ('. Taylor, or either 
of them, to act as his " ate in relation to the matters 
mentioned in the said paragraph or any of them.

‘Ï. As to tin1 said second paragraph, that and if the 
plaintiff did retain the defendant Taylor and 11. C. Taylor 
as alleged in the said paragraph, they acted in so negligent 
and improper a manner therein that the service rendered and 
the disbursements made were useless and valueless to the 
plaintiff.

3. As to the said second paragraph, that the defendant 
Taylor and II. C. Taylor at the time of the alleged retainer 
by the plaintiff were the advocates for the said Jellett, and 
the interests of the said plaintiff were in conflict with those 
of the said Jellett.

4. As to the said second paragraph, that the defendant 
Taylor and II. ('. Taylor did not, nor did either of them, 
render the services or make the disbursements charged for.

5. As to the said second paragraph, that the charges 
made are exorbitant, unreasonable and excessive,

6. As to the said second paragraph, that no bill of the 
fees, charges and disbursements for the business done by the 
defendant Taylor and H. 0. Taylor as advocates for the 
plaintiff has been delivered to the plaintiff; that if any such 
bill was delivered it was not subscribed as required hv law, 
nor was it delivered one month before the commencement 
of this action, nor before the delivery of the counterclaim 
herein.

Î. As to the said second paragraph, II. 0. Taylor did 
not assign his interest in the claim to the defendant Taylor.

06
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8. As to the said second paragraph, tliat as to the 
alleged agreement the re(|iiireinents of Ordinance No. 58 of 
the Revised Ordinances of the Ten ps have not been 
complied with.

!*. As to the said second paragraph, Jellett was, as the 
defendant Taylor well knew, liable by reason of the facts 
and circumstances set out in the statement of claim, to 
indemnify the plaintiff against the costs of the proceedings 
mentioned in the counterclaim, and the defendant Taylor 
discharged the plaintiff hv discharging Jellett by agreement 
in writing, from his liability to pay the said costs.

10. As to the third paragraph, that he did not make 
the representations alleged or any of them.

11. As to the third paragraph, that the defendant Tay
lor and II. C. Taylor were in the several matters referred to, 
acting merely as advocates and agents for certain named 
principals and not on their own behalf.

12. As to the said third paragraph, that the defendant
Taylor and the said II. ('. Taylor made the payments volun
tarily and with full knowledge of what the fees were.

13. As to the said third paragraph, that neither before 
the commencement of this action, nor before the delivery of 
the counterclaim herein, was notice of action and the cause 
thereof given in writing by the defendant Taylor and TI. C. 
Taylor, or either of them, as required by the 538 section of 
the Judicature Ordinance.

Id. As to the said third paragraph, that the action was 
not commenced nor was the counterclaim herein delivered 
within six months alter the alleged wrongful acts of the 
plaintiff were committed, as required by the said section of 
the Judicature Ordinance.

15. As to the third paragraph, that before action the 
plaintiff satisfied and discharged the claim by payment.

16. As to the said third paragraph, that II. C. Taylor 
did not assign his interest in the said claim set up in the 
said paragraph to the defendant Taylor.

83
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17. As to the said third paragraph, that as to the said 
alleged assignment, the requirements of Ordinance No. 58 
of the Revised Ordinances of the Territories have not been 
complied with.

18. As to the said third paragraph, that on or about
the 12th December, 1895, a taxation of the charges of the 
plaintiff in the said several matters was held before the 
deputy clerk of this Court at Edmonton, and the Honourable 
Mr. Justice Scott, who found in respect of the claim of the 
defendant Taylor, that there was owing by the plaintiff the 
sum of $29.50, which the plaintiff action satisfied
and discharged by payment.

1th As to the said third paragraph, that disputes having 
arisen between the plaintiff and the defendant Taylor and 
II. C. Taylor, as to the correctness and propriety of the 
plaintiff’s charges, the plaintiff’s account in that behalf was 
examined and discussed by the plaintiff and defendant Tay
lor and II. C. Taylor on or about the first of January, 1890, 
and the amount owing thereon to the plaintiff verbally agreed 
upon and voluntarily paid by the defendant Taylor and H. C. 
Taylor to the plaintiff.

The action was tried at Edmonton before Rouleau, J., 
without a jury.

N. />. Berk, Q.C., for plaintiff.
The defendant Taylor in person and //. C. Taylor, for 

the defendant Taylor.
[April Uth, 1900.]

Rouleau, J.—The plaintiff claims that the defendant 
Taylor is bound to indemnify him against his liability to the 
defendants other than the defendant Taylor, or alternatively 
against such part thereof as shall be found to have been 
incurred bv the breach of duty, misconduct, or negligence 
of the defendant Taylor, and also an order that the defend
ant Taylor do pay to his co-defendants the amount in respect 
of which it shall he declared the plaintiff is entitled to be 
indemnified.

S3
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Judgment, On 29 th day of May, 189:$, tin* defendant S. S. Tay- 
kcuieau.,i. lor. as advocate lor one .lellett. placed in the hands of 

the plaintiff, as deputy sheriff, a writ of execution against the 
lands of the Kdmonton and Saskatchewan Land Company. 
About the 29th of .lime. 1893, the defendant Taylor directed 
the plaintiff to charge certain lands, of which he gave him a 
list, with the execution pursuant to the Territories Heal Pro
perty Act. On the said 20th of dune. 1893, the plaintiff 
delivered a copy of the execution certified under his hand, 
together with a memorandum in writing of the said specified 
lands, as being the lands intended to he charged, and there
upon the1 registrar entered a memorandum thereof in the 
register of the said lands. Subsequently the defendant Tay
lor directed the plaintiff as deputy sheriff to advertise the 
said specified lands for sale under the execution, and the 
plaintiff accordingly «lid <> on the 19th of April. 1891. The 
defendants other than the defendant Taylor notified the 
plaintiff that they were the owners of the said specified lands 
and that legal proceedings would be taken against him if he 
attempted to sell said lands under the execution. The plain- 
till* notified the defendant Taylor of his co-defendants* 
notice, whereupon the defendant Taylor directed the plain
tiff to proceed to soil the said lands, and the plaintiff accord
ingly advertised the said lands, for sale. The defendants, 
other than the defendant Taylor, commenced actions against 
,lellett and the plaintiff on or about the 3rd day of July, 1891, 
and the same having been consolidated, judgment was given 
theiein declaring the said lands of the defendants, other 
that the defendant Taylor, to be the lands of the plain
tiff therein, and restraining the sale thereof under the 
said execution, and ordering .Toilett and the plaintiff to 
pay the costs of the said action, which costs were taxed and 
allowed at the sum of $715.52, for which amount writs of 
execution against the goods and lands of Jellett and the 
plaintiff were issued, and now remain in the hands of the 
sheriff of the Northern Alberta Judicial District unsatisfied. 
The defendant Taylor acted in the said several actions as the
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,1 (Ivocale and counsel for botli the said delicti and the plain- Judgment, 
i ill', and as such joined the plaintiff in all the defence set up Rouleau, j. 
hy Jellett. ruder this statement of facts it is tpiite clear 
from the authorities that the attorney has no privilege.
There is no distinction between the client and the attorney 
and where, as in this case, the attorney orders the seizure to 
be made he is responsible in trespass. In this case the 
defendant Taylor urged that in issuing the writ he was act
ing only in discharge of his duty as an attorney and cannot 
therefore be made responsible. Williams, ,!.. ('odrinyton v.
Lloyd* says : “ The foundation of the action of trespass is 
the taking without authority. There is no distinction between 
the party and the attorney. Indeed the proceedings mav be 
more emphatically said to he under the attorney's conduct, 
the party in general merely tells the attorney that he wishes 
the action to be prosecuted.** There are a great many other 
authorities that can be cited, but I merely refer to the follow
ing: Bates v. Pilling,* (Ireen v. Elgie * Philli/s v. Findlay.4

As to the question of counterclaim, although I cannot 
see any adverse interest between Jellett, defendant Taylor's 
client and the deputy sheriff Robertson, so that defendant 
Taylor could not act for both, I think however that defend
ant Taylor was wrong in advising the deputy sheriff to dis
pute the whole ease. He should have ad vised him to abide 
by the judglnent of the Court. Mr. Justice Mctii im: in 
Wilkie v. Jellett, points that out in saying: “ As to the 
defendant Robertson the deputy sheriff, I think he was a 
proper party. He might have severed in his defence and 
submitted himself to the judgment of the Court, but instead 
of doing that he joins in the defence set up by his co-defend
ants and contests the plaintiff’s claim. Had he adopted the 
other course, T am not prepared to say that a Court would 
order him to pay costs. * 1 am of the same opinion. T do 
not see any reason why the deputy sheriff has contested the

’ft A. & K. 449: 3 X. & I*. 442: 1 \V. W. & II. 33ft: I 1>. <J. It.
190: 2 Jur. 593. 9 11. & It. 41: 0 It. & <\ 3ft : 3 L. J. O. S. K.
It. 40. 3 3 <J. Ft. 99: I» & M. 199: 14 L. ,1. Q. It. 102. *27 V. f\
Q. It. 32.
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plaintiffs claim, as lu» was acting only in his ollicial capa
city, and, no doubt, by asking the protection of the Court 
and abiding by the judgment to be rendered, such protection 
would have been granted to him and no costs awarded against 
him. I am of opinion therefore that the defendant Taylor 
acted in so negligent and improper a manner that the ser
vices rendered and disbursements made were useless and 
valueless to the plaintiff. For these reasons 1 will not allow 
M l'.edule “ A "* as a counterclaim against plaintiff. As to 
schedule “ B *’ of the statement of claim, I find that there is 
a balance due to defendant Taylor of $147.4V, which bill has 
been delivered to the plaintiff, and some reference made to 
Mr. .fustice Sum* as to the right of the deputy slicriIT in 
clarging certain items; besides I have nothing in evidence 
or of record to show that the plaintiff does not owe that 
amount to the defendant Taylor.

The judgment of the Court is that the plaintiff is 
entitled to be indemnified by the defendant Taylor for the 
amount of the costs awarded against him, to wit, seven hun
dred and fifteen dollars and fifty-two cents and interest from 
1 1th day of May, IMG, less the amount found to be due by 
the plaintiff to the defendant Taylor on his counterclaim, to 
wit, one hundred and forty-seven dollars and forty-two cents, 
and costs of an action of that class to be deducted from the 
said amount of $T1 *>.*>? with interest from 11th May, 1896, 
and costs, leaving a balance for which the plaintiff is entitled 
to judgment and costs of this action. The said balance and 
costs to be paid to the defendants other than the defendant 
Taylor.

The form of the judgment was afterwards settled on 
motion as follows;

This action coming on for trial on the 9th, 10th and 
12th days of May, 1899, before the Honourable Mr. Justice 
Rovi.kav. at the sittings of this honourable Court holden at 
the town of Edmonton in the presence of counsel for the 
plaintiff, and in the presence of the defendant Taylor in per
son. no one appearing for the defendants, Daniel 1?. Wilkie,
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.Tames .1. Foy. Margaret Morris, Christina Morris, The Scot
tish Ontario and Manitoba Land Company, Limited, li. W. 
Powell and .7. Krrat; and upon hearing read the pleadings 
and hearing the evidence adduced, ami what was alleged by 
counsel aforesaid, and by the defendant Taylor, and the 
said the Honourable Mr. Justice Rol l.eat having been 
pleased to direct that this action stand over for judgment, 
and the same coming on this day for judgment:—

This Court doth order and declare that the plaintiff is 
entitled to lie indemnified by the defendant Taylor for the 
amount of costs awarded against the plaintiff in the several 
consolidated actions of the other defendants: Daniel it. 
Wilkie, James ,1. Foy. Scottish Ontario and Manitoba Land 
Company, Limited, 11. W. Powell and J. Errat, against the 
plaintiff and one Jellett, with interest from the 11th day 
of May, ltdtfi, the day of the entry of judgment therefor 
amounting to the sum of $715.52.

And this Court do further order and adjudge that the 
defendant Taylor do forthwith pay to the plaintiff his costs 
of this action to he taxed ; and this court doth further order 
and adjudge that the defendant Taylor is entitled to recover 
against the plaintiff under his counterclaim (schedule B”) 
the sum of $117.42, with costs to he taxed, and doth direct 
that the said sum with costs to he taxed be deducted from 
the said sum of $715.52, with interest and costs to he taxed 
as aforesaid.

And this Court doth further order and adjudge that 
the defendant Taylor do forthwith pay to the defendants, 
Daniel 11. Wilkie, James J. Foy, Margaret Morris, Christina 
Morris, William Morris. The Scottish Ontario and Manitoba 
Land Company, Limited, 11. W. Powell and J. Errat, the 
balance of the said sum of $715.52, with interest and taxed 
costs as aforesaid, in satisfaction of the indemnity ordered 
to he given to the plaintiff as aforesaid.

From this judgment the defendant appealed. The plain
tiff also appealed so far as the judgment related to schedule 
“ B ” of the counterclaim.

4!) I

Judgment 

Rouleau, J.



19? TEH It ITOH IKS LAW HK10RT8. [VOL.

The appeal was argued at Calgary on lltli and 18th 
•I uly, !9ii0.

.V. D. lively K.C.. for th<‘ plaintiff.
The defendant Taylor in person, contra.

The defendant Taylor contended ( 1 ) as to the alleged 
agreement to indemnify, whether implied or express, that 
the evidence showed that he had contracted, if at all, ex
pressly as agent, and therefore was not personally liable; 
t V ) as to the alleged express agreement to indemnify, that 
it was not proved; (3) as to the alleged misconduct and 
negligence, that none was shown, lie discussed and dis
tinguished the authorities cited hy counsel for the plaintiff 
before the trial .fudge, and again cited infra.

X. I>. Ilcd'. K.V., for the plaintiff, contended, as to the 
first point, that the treating of the action as being one of 
contract, had arisen as a matter of convenience and as a fic
tion of law, while in reality the action was founded on prin
ciples of equity, and that therefore the question of agency had 
no place, lie cited, amongst other cases, Adamson v. Jarvis,15 
Humphreys v. Trail.7 Tells v. millions* Toplis v. Grane 
Trans \. (*ol1ins,ltt Childers v. \Y noter X Day dale v. Lnrer- 
inyX De Colyar on (luarantees, pp. 305 el set/.. Am. & Eng. 
Knew Law, 2nd ed., vol. vii.. lit. Contribution and Exonera
tion. p. 320 el se</.: (?) as to the second point, that the evi
dence established an express contract ; and (3) as to the third 
point, that there was legal misconduct and negligence. He 
cited Am. X Eng. Knew Law, 2nd ed., vol. iii.. pp. 295, 299, 
300, 387, Taylor w TlacldoirX Ilarher v. StoneX Donaldson 
v. HaldaneX Graham w LaurenceGodefroy v. DallonX

f (1827) 4 Iting. (10; 12 Moore (’. 1\ 241 : 5 L. J. O. S. C. V. 
«is ; 2!I It. It. 503. 7 (1831) 5 îtli. N. S. 154 : 55 It. It. 41. * (18.14) 
3 Ail. & K. 57: 4 N. & M. «54: 4 L. J. K. B. 1 : 41 It. It. 381.
6 ( 1830) 7 So. 020 : 2 Aril. 110; 5 Iting. X. (\ 1130; 0 L. J. ('. V. 
180; 50 It. It. 814. «" (1843) I». & M. 73: 5 Q. It. .805; 7 Jnr. 743 ; 
12 L. J. (,). It. 339. roversnl oil appeal sub nom Collins v. Evans 
(1844), 18 L. Q. It. 180. " ( I860) 20 L. J. Q. is. 120: 2 SB. & B1. 
287 : «i .1 nr. X. S. 444 : 2 !.. 3\ 49 ; 8 W. It. 321. » (1s75) 44 L. J. C. 
I*. 197 : L. It. 10 <’. I'. 102 : 82 L. T. 155; 28 W. It. 801. ”3 Iting. 
X. c. 285: 8 Scott, «ill: 2 Hodgce. 224: «î L. J. (\ I*. 14. 14P.0 1,. 
.1. Q. It. 207. ' 7 fl. & P. 782. “1 F. A P. 285. Mfl Iting. 460; 4 
M. & I*. 149; 8 L. J. O. S. C. I*. 79; 51 It. It. 407.
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Taylor acting for Robertson, should have obtained indemnity 
for him. as deputy sheriIf. from .lellett. Robertson had a 
legal right to such indemnity. This being so, Taylor could 
not. without legal misconduct, act for both. On this point, 
he cited Am. & Kng. Knew Law, 1st ed„ vol. xxii.. tit. 
Sheriffs, p. ."id7: ib. vol. x., tit. Indemnity; 2 Freeman on 
Kxeeutions, 2nd ed. pp. 2.14. 27-1 : A'#//#/ v. Ilridges,'* Harr v. 
FreethgRermy<roni v. Fnrebrotherr" Frobrinia v. Roberts,21 
I ini ran. v. Dawson1 loi in es v. Mentir.-'' Ex //. Sheriff of 
Middlesex.2* Child v. Mann.-7' As to the counterclaim for 
alleged illegal fees, it is barred: dud. Ord.. Ord. No. 6, 189.1 
s. ."ids. The sheriff acting in taking fees is a public officer: 
Churchill on Sheriffs, II uni /di rn/s v. Fruit.1 Iloo/ierv. Lane.-''' 
Russell on Crimes, 1 -Vun. Notice of action necessary irre
spective of the form of action, tlreenwaif v. Ifurdr7 Judge v. 
Srlnies,** Waterhouse \. KeenMidland Rail wag Co. v. 
W ithington L. Hoard. "

The defendant Tttglor, in reply.

| March 7th, W<H. |

MvtiviRE, ,1.—This is an appeal by the defendant Taylor 
from the judgment of Mr. Justice Roru:xv in so far as the 
same is in favor of the plaintiff, and a cross appeal by the 
plaintiff so far as said judgment upon defendant's counter
claim is in favor of the defendant.

The plaintiff is deputy sheriff of the Judicial District of 
Northern Alberta, and sued the defendant, an advocate, for 
indemnity against a certain judgment in an action of Wilkie 
v. .lellett and Robertson. One Jellett had recovered a judg
ment. S. S. i<- II. C. Taylor as his advocates, having issued 
an execution against lands, delivered the same to trie plain
tiff in the present action, in his capacity as deputy sheriff.

,s7 Taunt. 204: 1 Moore. 43. 101 Ring. 71 : 7 Moore. 308. r’7 
R. & (\ 370. 211 (’hit. .177. 2*0 Ring. .100: 4 Moore & Payne. 387 : 
8 L. J. C. P. 220. ”4 A. & E. 127. 14 L. R. 12 Eq. 207: L. R. 
10 (’. I). 57.1. *»L. R. 3 E(|. 800. * 0 IÏ. L. Cn. 443: 27 L. T. Q. 
R. 75; 3 Jar. N. 8. 1026; 6 W. R. 140. "4 Term R. 558; 8 R. R. 
855 (n). 2SL. R. 0 Q. R. 724 : 40 L. .1. <*. R. 287: 24 L. T. 005; 10 
W. R. 1110. *4 R. & < . 200 : 0 I). & R. 257. * 11 Q. R. D. 788; 
52 L. J. Q. R. ({80: 40 !.. T. 480: 47 J. P. 780.
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judgment. Said S. S. & II. ('. Taylor also delivered to said deputy sher- 
McGuire, J. iIT directions iii writing, styled in the cause in which said 

execution issued ; one of the said directions was as follows :—
“ Requisition to Charge Lands. Mr. Sheriff : Required 

the following lands to he charged under the Territories Real 
Property Act as to the defendant's interest as the same may 
appear.

Here follows the description of the several parcels of 
lands so required to he charged.

The other direction delivered on the same day was also 
styled in the said cause and was as follows:—

“ Requisition. We hereby require you to register against 
the following described lands, the execution in the above 
suit.”

Here follows the description of certain lands.
These requisitions were signed by S. S. & 11. V. Taylor, 

plaintiff's advocates.
The present defendant is a member of the said firm of 
a tes, and is the S. S. Taylor referred to in said requisi

tion.
The plaintiff as such deputy sheriff and in puiMidiice of 

said requisition, delivered to the registrar of land titles at 
Edmonton, a memorandum of the lands to be charged pur
suant to the Territories Real Property Act, being the lands 
so required by said requisition to be charged. Subsequently 
the said deputy sheriff advertised these lands for sale. There 
is conflicting evidence as to whether he so advertised with
out further instructions, or did so on instructions to that 
effect from S. S. & II. ('. Taylor. Plaintiff swears that 
he did get such instructions, but cannot say whether verbally 
or in writing, while the defendant and II. V. Taylor each 
deny giving any such instructions.

I do not consider it necessary to say which side is right, 
for, assuming the defendant's contention that he gave no 
directions to advertise, such directions would, in the absence 
of any instructions to the contrary, be fairly implied from 
the delivery of the execution to the sheriff, the requisitions

46
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liointing out tliv lands which the defendant informed the judgment, 
sheriff were chargeable with the execution and the leaving McGuire, j. 
it ill hia hands. It would lie his duty in due course to pro
ceed and sell the lands of the execution debtors unless other
wise instructed, and he was justified in assuming that ne was 
required to sell the lands which the defendant had required 
him to charge. I think, however, that if it is nee. s-ary to 
connect the defendant with the advertisement, he was well 
aware of the advertisement and approved of it. About this 
time plaintiff received notices, amongst others, from the 
advocates of Messrs. Wilkie et <:J.. claiming certain of the 
lands proposed to lie sold under said execution. These 
notices, plaintiff says he showed to the defendant, who told 
him to pay no attention to them. On July 3rd, 1894, actions 
were begun against the plaintiff and saiil Jellett by several 
persons claiming certain of said lands, and to have the ex
ecution tiled liv the registrar declared a cloud 11)1011 their 
title, and to restrain the plaintiff from proceeding to sell.
Defendant and his law partner accepted service of the writs 
in these actions on behalf of Jellett and Holiertson.

Defences were put in by S. S. & II. ('. Taylor for both 
defendants, the same for each. The defendants were sue- 
ceijsful at the trial, but upon appeal to the Court in bant. 
this judgment was reversed, and upon further appeal by 
defendant Jellett to the Supreme Court of Canada, the deci
sion of the Court in banc was sustained. In the result it 
was declared that the charging of the lands in question with 
the execution at suit of Jellett was wrong, anil an injunction 
was granted restraining the intended sales. Judgment was 
given with costs against both defendants, and an execution 
for these costs amounting to $715.52 issued against their 
goods and lands.

The plaintiff in the present action claims to he indem
nified against such executions by the defendant Taylor, lie 
being the person who gave him the directions acting on 
which he became liable to the costs in Wilkie v. Jellett. He 
claims indemnity on three grounds: (1) That Taylor and he 
being joint tortfeasors, and he having acted by direction of
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Taylor, and such iiction living not apparently illegal in itself, 
ami living done honestly and luma fide, he is entitled to lie 
indemnified against the consequences by Taylor: (*/) Thai 
Ta y hr expressly agreed to so indemnify him : and ('•)) That 
Taylor in acting as advocate for Robertson in 11T/Z i> v. 
•hlicit, was guilty of a breach of duty, misconduct and negli- 
gcnce, whereby Robertson became liable to pay the costs in 
IYill'ie v. Jcllcll. and is entitled to he indemnified against 
the same by Taylor.

To tic first ground. Taylor replies that the directions as 
to charging the lands in question were expressly given as 

ate for delicti, and the plaintiff knew Taylor was then 
acting as such advocate. The law is. I think, quite settled 
by authority, that the relation of principal and agent is not 
recognized as existing among wrongdoers, and that the solici
tor personally giving directions to a sheriff as to the pro
perty to he levied upon, as Taylor did in this case, is liable 
if the property turns out not to belong to the execution 
debtor. It was decided by the House of Lords in Humphreys 
v. I'mfi: that where the execution creditor pointed out to 
the sheriff the goods to he seized, a promise to indemnify the 
sheriff might lie implied and the learned trial Judge has 
found accordingly.

In Childers v. Wnnllcr,n Cockburn. referring to
the decision in 1/uni/di rei/s v. /Va//.7 says: "It cannot he 
questioned that the principle of this decision applies to the 
attorney in the cause giving such directions equally with 
the party to the suit."

While the sheriff and those who set him wrongly in 
motion are all equally responsible to third persons injured 
thereby, as between themselves the sheriff may under certain 
circumstances look to the person who gave him directions, 
to indemnify him against the consequences. In ltd Is v. 
Gibbons,* Lord Denman said : " The general rule is that 
between wrongdoers there is neither indemnity nor con
tribution ; the exception is where the act is not clearly il
legal in itself." Tindal, (\.L, in Tojdis v. <iranc.° referring 
with approval to the decision just cited, states the principle

06
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in these words, “ Where an act has been done by pin inti IT Judgment, 

under the express directions of the defendant, which oeea- McGuire, j. 

sions injury to third persons, yet if such an act is not appar
ently (i.c., evidently) illegal in itself, hut is done honestly 
and bona fide in compliance with defendant's directions, he 
shall be hound to indemnify the plaintiff against the consc- 
(piences thereof."* This statement of the law is adopted by 
Brett, J., in Duydale v. Lover in y,'- as the expression of “ one 
of the most careful expositors of the law ever known." It 
seems to me that tin* present case conies within this principle 
and that the deputy sheriff Robertson is entitled to Ik1 indem
nified by the defendant Taylor.

Having come to this conclusion it is unnecessary to 
enquire whether there was in fact any express promise to 
indemnify. The* evidence is conflicting as to this. Nor need 
I discuss the third ground for indemnity, namely the alleged 
breach of duty of defendant as advocate for Robertson in 
Wilkie V. del left.

As to the counterclaim of Taylor for his costs as such 
advocate for Robertson in Wilkie v. del left, if these were 
allowed they would simply go to increase the amount against 
which I have already decided that Robertson is entitled to 
be indemnified by Taylor. To avoid therefore* circuity of 
action, I think the counterclaim as to these costs should be 
disallowed.

As to the portion of the counterclaim included in 
schedule “ IV these appear to be payments voluntarily made 
by the defendant’s firm. As to some of them at least they 
were paid after objection and after some modification of the 
sheriff’s bill. They are all in respect of alleged overcharges 

-that is, charges in excess of what the law provided for such 
services. The alleged mistake under which they were paid, 
was not a mistake of fact but of law as to what the legal 
charges should have lieen. But assuming that there was an 
error in the charges, there is no evidence that Taylor was 
not aware of such error when lie made the payments. If so 
they cannot lie recovered back. If again they were charges 
in the nature of extortion, as the counterclaim seems to sav,
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Judgment, for it sa vs they were paid in consequence of false represent n- 

McGuire. j. lion by the sheriff, then there would l>e a further reason why 
they are not recoverable by reason of no notice of action hav
ing been given. Waterhouse v. Keenr" Midland Railway 
Company v. With inf/ton Local Hoard?" I am, however, rest
ing my derision on former ground.*

The plaintiff should therefore succeed upon his cross 
appeal.

In the result the defendant's appeal should bo dismissed 
with costs against the appellant : the respondent's ( Ifobert- 
son) cross appeal should be allowed with costs of such cross 
appeal, and lie should have judgment entered for him on 
the counterclaim with costs in the Court below.

Richardson*. Wktmohk and Scorn, ,1,1.. concurred.

IMPERIAL BANK v. HULL.

Rank Act—Bill of lading with draft attached—Surrender of hill of 
lading before acceptance of draft—Bight to examine goods—Lia
bility of drawee—Amendment of pleadings.

Held, (1) Where a consignor of perishable goods draws through n 
Bank upon the consignee at sight for the amount of the contract 
price and attaches the hill of lading to the draft the consignee 
is entitled to examine the goods before accepting them or paying 
the draft :

(12> If it is necessary to obtain the bill of lading from the Bunn 
and surrender it to the carriers in order to make the examination, 
the fact that the consignee does so, and thereby makes it impos
sible to return tin- bill of lading to the Bank, does not render him 
liable to pay the draft :

(.*]) Under see. 7*5 of the Bank Act the bank has no other or higher 
rights than the consignors.

(4) The fact that the Bank endorses the bill of lading to the con
signee in order to enable him to examine the goods does not trans
fer the right of property in them to the consignee, and if the 
latter deals with the goods as his own by reshipping and selling 
them he becomes liable to the bank, in an action for conversion, 
for the goods or their value :

* It was not brought to the attention of tin- Court that when
money is paid under an illegal demand, colore officii, the payment
can never be voluntary. Steele v. Williams, 8 Ex. 025 ; 22 L. J. Ex.
225: 17 Jur. 404.—En.
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Wlii-rv, therefore, tin- Hunk. Ill kih-Ii eimimstinic -s, sued for the 
iimomit of tin- ilrnft, 11ml tin- pleaded that a liirgr:
portion of the goods were worthless, and |mid into Court the 
invoiee iiriee of the portion sold liy him. and it appeared in evi- 
denee that tile portions unsold were absolutely worthless, the 
Court direeted an amendment of tl.e statement of claim no as to 
make it an nation of detinue, and gave judgment for the amount 
paid into Court, hut without costs.-}-

| Rouleau, J., April 1901.

The pleadings were in substance as follows. Statement 
of claim:—

1. The plaintiffs are a corporation carrying on a gen
eral banking business at Winnipeg, Manitoba, and Calgary, 
and the defendant a purveyor of meat, carrying on business 
in Calgary as Hull Bros. & Co.

•>. Some time prior to the 30th November, 180!), the 
defendant purchased from the Parsons Produce Company, 
who were doing business in Winnipeg, and also in the Prov
ince of Ontario, a ca ' of poultry, and the said company, 
on the 30th November, 1899, shipped a carload of poultry at 
Ccntralia, Ontario, by the Grand Trunk Railway Company, 
addressed to the Molsons Bank, Calgary (which carload of 
poultry reached Calgary on the 18th December, 1890) and 
secured a bill of lading therefor, and the said company pro
cured the Molsons Bank to endorse the bill of lading over to 
the plaintiffs, and the carload of poultry reached Calgarv by 
ti e Canadian Pacific Railway, on the 18th December, 1899.

3. On tin- 11th December, 1899, the Parsons Produce
Company at Winnipeg drew a hill of exchange upon the 
defendant as Hull Bros. &- Co., at Calgary, for the sum of 
$2,885.89 payable at sight to the order of the plaintiffs, and 
the plaintiffs at Winnipeg then discounted the hill for the 
company and paid them the amount thereof, and took from 
the company the bill of lading of the poultry as additional 
security for the moneys " " on the bill of exchange,
and the hill of exchange and bill of lading were forwarded 
bv the plaintiffs at Winnipeg to their branch at Calgary.

4. The bill of exchange was on the 14th December pre
sented to the defendant for acceptance, hut the defendant
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declined in accept it stating that the carload of poultry htul 
not yet arrived.

5. When the liill of exchange was presented to the 
defendant for acceptance, there was attached thereto the hill 
of lading.

(». On tlie 18th December, 18!HI. the hill of exchange 
(with the hill of lading attached thereto) was again presented 
to the defendant for acceptance, and the defendant then 
declined to accept as he wished to have the hill of lading in 
order to examine the goods, and subsequently on the same 
day the defendant having asked for the hill of lading so 
that he could examine the goods, it was endorsed over and 
delivered to the defendant for that purpose, and that pur
pose only.

7. Several times on the jUtli and VOth December, 18011, 
the plaint ill's applied to the defendant for the payment of the 
said hill of exchange, hut the defendant then declined to pay 
the hill of exchange, stating that the goods were not satisfac
tory. and that lie had telegraphed to the company to that ef
fect, and the plaintiffs thereupon requested the defendant to 
return them the. hill of lading, which he promised to do.

8. On the 21st December. 1800. the defendant not hav
ing returned the hill of " g, the plaintiffs applied again 
to him for the same, when the defendant first informed the 
plaintiffs that he could iu>t give them hack the hill of lading 
as the carload of poultry had been unloaded, and the plain
tiffs then first learned that defendant had delivered over 
the hill of lading to tin* Canadian Pacific Railway Co. and 
had taken possession of the goods.

0. As soon as the defendant took possession of the car
load of poultry, lie commenced to sell and did sell a large 
part thereof.

10. The plaintiffs have since applied to the defendant 
for ) lay ment of the hill of exchange, hut the defendant re
fused and still refuses to pay the hill of exchange or deliver 
hack the hill of lading, and the plaintiffs are unable to 
return the hill of lading to the company.

9
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The plaintiffs therefore claim payment of the amount 
of the said hill of exchange, namely. 885.8.1, and i terest 
ihereon from the 18th day of December. 1809.

To this claim the defendant, after denying all the alle
gations contained in the statement of claim, set up a number 
of special defences, the substance of which was as follows :— 
that it had been agreed between the Vaisons Produce Com
pany and himself that the* poultry should be of a certain 
quality and condition, and that upon examination of the 
goods they were found to be largely worthless : that even if 
the plaintiffs did discount the bill of exchange n< a I'e red. it 
was done entirely upon the credit of the Parsons Produce 
Company, and hot u|M>n the security of the bill of lading 
or upon the credit of the defendant and it was so discounted, 
subject to the defendant’s right to examine the goods and 
refuse acceptance of them, and to refuse a's > the payment 
of the draft: that the hill of lading was not a form of 
security which, under the Bank Act, could be taken by the 
plaintiffs* bank: that the plaintiffs wore well aware of all 
the terms of the contract between the defendant and the 
Parsons Produce Company, and they were merely the agents 
of that company to transmit the bill of lading to the defend
ant to enable him to take delivery according to the contract ; 
that the plaintiffs well knew that the hill of lading would 
have to be surrendered to tin* carriers, the Canadian Pacific 
Railway Company, and that it had been given to them for 
that purpose and not otherwise; that the bill of lading had 
been endorsed to the defendant by the plaintiffs in order to 
enable him to get delivery of the goo Is a id not otherwise : 
that the defendant was entitled to get the bill of lading and 
surrender it to the carriers in order to examine the goods 
and the plaintiffs well knew that it was necessary for him to 
obtain it and to surrender it to the Canadian Pacific Rail
way Company for that purpose: that the railway company 
refused to give up the hill after it had been cancelled by 
them and the goods delivered: that the plaintiffs were well 
aware of this fact ; that after examining the goods the de
fendant notified both the Parsons Produce Company and

Statement.
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tl:<* plaintiffs that the goods were unsatisfactory and that 
tin v «cut hold at the risk of the Parsons Produce Company; 
that the defendant sold a portion of the goo Is on behalf of 
the Parsons Produce Company, the value of which was 
$827,112, which amount he paid into Court in full satis
faction of the plaintiffs’ claim, denying all further liability. 
The defendant also pleaded that the plainti fs were hound 
to exhaust their remedy against the Parsons Produce Com
pany which they had not done. He also counterclaimed 
against the plaintiffs the sum of $2,0110 for damages by rea
son of loss of profits arising from the worthless condition 
of the poultry.

At the trial the counterclaim was abandoned.

It appeared in evidence that the Parsons Produce Com
pany had first obtained the hill of lading at (Jentralia, 
Ontario, in favor of the Molsons Bank, hut that that bank, 
having no interest in the hill, had, at the request of the said 
company, endorsed it over to the plaintiffs’ hank. It also 
appeared that the plaintiffs at their Winnipeg branch had 
discounted the hill of exchange, with the hill of lading 
attached, hv g the Parsons Produce Company credit
in their current account for the amount of the draft, less 
exchange, the draft going in on deposit as to much cash. It 
also appeared that the draft had been forwarded to the Cal
gary branch of the plaintiff hank with the hill of lading at
tached. and with instructions to surrender the hill of lading 
only on payment of the draft : that on the 18th December 
the defendant’s manager, Mr. Billies, learning that the goods 
had arrived at Calgary went to the Canadian Pacific Railway 
Company's office and asked to lie "" ' to open the car
in which they were, in order to inspect them, hut was in
formed that the bill of lading was at the Imperial Bank, and 
that he would have to produce it and deliver it up before he 
would lie alloue d to examine. He then went to the plaintiffs' 
branch at Calgary where the defendant kept his account 
and did a large banking business, and after stating that a 
draft had been presented to him asked for the hill of lading 
as he wished to examine the goods; that plaintiff’s acting

10

C:D
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manager, Mr. Morgan, endorsed the bill of lading as follows : 
" On payment of freight and all other charges deliver to the 
order of Hull Bros. & Co., Imperial Bank of Canada, Cal
gary, (sgd.) H. H. Morgan, Manager, P.”

The acting manager Mr. Morgan then handed the bill 
of lading to Mr. Gillies, saying to the latter as he left the 
office : “ You will let us have a cheque, as usual, ” to which 
Mr. Gillies did not reply. It further appeared that Mr. 
Gillies took the bill of lading to the Canadian Pacific Railway 
Company and delivered it up to them and that it was can
celled. He then opened the car and made a partial examina
tion of the goods, and immediately reshipped a portion of 
them to various stations of the Canadian Pacific Railway 
line west of Calgary at which the defendant had branches, 
where it was sold to his customers. The remainder was 
unloaded and taken to the defendants' shops at Calgary, 
where a further examination was made, the result of which 
proved that a large part of the poultry was spoiled and was 
practically worthless. On the afternoon of the 10th Decem
ber he wired the Parsons Produce Company that the poultry 
was very unsatisfactory and asked them to send a man to 
inspect. On the 20tli Mr. Gillies, being in the plaintiff’s 
office, was asked by Mr. Morgan for a cheque, and he then 
informed the latter that he could not pay as the goods were 
unsatisfactory. He was then asked by Mr. Morgan to re
turn the bill of lading, and promised to do so, but on apply
ing to the Canadian Pacific Railway for it, it was refused.

On the 21st he Gillies told Morgan that he could not 
return the bill of lading. Mo-gan then saw the defendant 
personally, and the latter refused to pay the draft. The 
draft was returned to Winnipeg, but the Parsons Produce 
Company refused to take it up on the ground that the bill 
of lading should not have been surrendered until the draft 
was paid. The plaintiffs then brought this action. Sub
sequently the defendant sold other portions of the goods 
and at the trial paid into Court a further sum of $376.90 as 
proceeds'of these sales.

Statement.

voi. iv. r. l. atm. 34
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The action tried at Calgary on December 11th, 1900, 
before Mr. Justice Rouleau, sitting without a jury.

/'. McCarthy, Q.C., and C A. Stuart, for the plaintiffs. 
J. A. Luuyhcrd, Q.C., and R. R. Itennell, for the 

defendant.

[ April 10th, 1901.]

Rouleau, J.—The plaintiffs sue the defendant for the 
amount of a bill of exchange to which was attached a bill of 
lading as collateral security.

The facts are these : The defendant contracted with the 
Parsons Produce Company on or about November -1th, 1899, 
for a carload of poultry, at the price and of the quality men
tioned in letters produced of November 2nd, 1899, from the 
Parsons Produce Company, and of November 4th from the 
defendant W. R. Hull.

On the 9th of December, 1899, the Parsons Produce 
Company forwarded the invoice of said poultry to the 
defendant and told him that the bill of lading had not yet 
been presented here (Winnipeg), but that it would be got 
off on Monday.

On the 18th December, 1899, the defendant was notified 
that the carload of poultry had arrived, and he went to the 
Canadian Pacific Railway station to inspect the said poultry, 
but was told by the agent that he would not be allowed to 
do so, unless he delivered up the bill of lading. He conse
quently went to the Imperial Bank of Canada, the plaintiffs, 
at.d asked for the bill of lading for the purpose of examin
ing the goods. The bill of lading was duly endorsed and 
delivered to the defendant for that purpose. The defendant 
delivered the bill of lading to the Canadian Pacific Railway 
who cancelled it, and allowed him to examine and unload the 
poultry. As the poultry was in crates and frozen, the defend
ant could not determine then in what condition it was. It 
was only when the crates were opened in the warehouse on 
the evening of the 18tli and on the morning of the 19th 
December, 1899, that he first became aware of the condition
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of the poultry. He found that the poultry had spoiled in 
the centre of the crates, some had sweated and soured and 
some were mouldy and mildewed. He also found that the 
poultry had not been prepared and shipped in quality and 
condition mentioned in the contract. On the 19th Decem
ber, the defendant notified the Parsons Produce Company 
by telegram as follows : "Poultry received, opening very 
unsatisfactory, portion worthless, send man to inspect.” On 
the next day the following telegram was sent to the Parsons 
Produce Company by the defendant : "Further examina- 
lion proves great portion of the poultry worthless, hold same 
at your disposal, great disappointment, will expect compen
sation, freight yet unpaid, settle same Winnipeg." In the 
meantime the defendant had refused to accept the bill of 
exchange for the reason that the quality of the goods was 
not as ordered, and the greater part was unsalable.

The plaintiffs contend that as the defendant got pos
session of the bill of lading for the purpose of examining 
the goods, and had not returned the same, he become respon
sible for the payment of the bill of exchange, although he 
did not accept it.

Section 711 of the Bank Act provides that the bank may 
acquire and hold any warehouse receipt or bill of lading as 
collateral security for the payment of any debt incurred in 
its favor in the course of its banking business ; and the ware
house receipt or bill of lading so acquired shall vest in the 
bank, from the date of the acquisition thereof, all the right 
and title of the previous holder or owner thereof, or of the 
person from whom such goods, wares and merchandise were 
received or acquired by the bank, if the warehouse receipt 
or bill of lading is made directly in favor of the bank, in
stead of the previous holder or owner of such goods, wares 
or merchandise."

According to this law the parties to this suit are exact
ly in the same position as if this action had been brought by 
the shippers of the goods for their value against the defend
ant. The statute does not alter the rule that a bill of lading 
gives, in general, no better right to the endorsee than the

Judgment. 

Rouleau, J.
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Judgment, endorser himself had under the bill of lading : Gurney v.
Rouleau, J. Belirend.,

The bill of lading was indorsed by the plaintiffs to the 
defendant without consideration for the purpose only of 
examining goods, as he had a right to do under s. 33, 
s.-s 2 of the Sale of Goods Ordinance. The defendant never 
contended for a moment that the plaintiffs divested them
selves of their right by so doing. The Canadian Pacific 
Railway Company were justified in refusing to deliver up 
the goods without the bill of lading, because the holder of 
the bill of lading might have come forward afterwards and 
said that he was entitled to the delivery of the goods. There
fore the bill of lading had to be given up before the delivery 
of the carload was granted.

The defendant having the right to examine the goods, 
the plaintiffs afforded him full opportunity to do so for the 
purpose of ascertaining whether the goods were in con
formity with the contract. As soon as he found that the 
goods were damaged and the greater part unsalable, and 
also that they were not of the quality agreed upon by the 
contract, he not only notified the plaintiffs but he refused 
to accept the bill of exchange for these reasons ; he also 
notified the sellers, the Parsons Produce Company, of the 
facts, thereby complying with s. 3.1 of the Sale of Goods 
Ordinance.

What was the behavior of the plaintiffs after such 
notification ? Instead of telling the defendant not to dis
pose of the goods, and keep possession of the same for them 
and on their account, they immediately sent back the bill 
of exchange to be charged to the account of the Parsons 
Produce Company at Winnipeg. These goods being of a 
perishable nature, the defendant was compelled to dispose 
of the part that was salable under the shortest delay pos
sible ; and he kept a strict account of the money received 
for the goods so sold, and deposited the amount to the credit 
of the plaintiffs in this cause.

I 3 El. & Bl. «22 ; 23 L. J. Q. B. 265 ; 18Jur. 858 ; 2 W, R. 425,
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The conduct of the Parsons Produce Company all Judgment, 
through this transaction seems to have been a most extra- Rouleau,J. 
ordinary one. In the first place they transferred their bill 
of lading to the Molsons Bank at Iîxeter, Ont., without 
any consideration whatsoever, and the Molsons Bank then on 
the advice of the manager of the Parsons Produce Company 
endorsed the same bill of lading to the Imperial Bank of 
Canada at Winnipeg, and the Parsons Produce Company 
got consideration for the same, and attached it to the draft 
in question as collateral security. When the draft was re
turned to them for non-payment they refused to take it up 
on the following grounds : “Your branch at Calgary had no 
authority from us to unload the poultry or pass over the bill 
of lading, other than on payment of the draft and I must 
ask you to insist on the hill being satisfied. Had your Cal
gary branch wired for instructions the car would have been 
diverted to some other ]>oint and disjxxsed of. We refuse to 
take up the bill here.1' This letter was written on the 29th 
December, 1899, lcng after the Parsons Produce Company 
knew the reason why the defendant refused to pay the draft, 
and their interpretation of the law is quite amusing, when 
they declare that the plaintiffs had no authority to pass over 
the bill of lading for “there was nothing ou the bill of lad
ing itself to indicate that it is not to be transferred till the 
bill of exchange has been accepted.” Gnrwy v. Behrend,'

On the other hand, suppose that the defendant had 
accepted and paid the bill of exchange, before he got posses
sion of the bill of lading for the purpose of examining the 
goods, would the plaintiffs be in a better position than they 
are now ? Would not the defendant have his recourse against 
the plaintiffs for money paid without consideration ? Does 
the bill of lading give a better title to the plaintiffs than 
the Parsons Produce Company had ? The simple enunciation 
of such a proposition is sufficient to show that not only in 
law, but in reason that contention cannot be sustained. If 
for instance, these crates of ]x>ultry had contained only a 
few fowls on the top, and the rest had been straw and saw
dust, could the defendant be obliged to pay the draft
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Judgment.

Rouleau,.).
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because the bill of lading was delivered to him for the pur
pose of examining the goods by emptying them in the ware
house. If the security is worthless the only recourse of the 
plaintiffs, in such a case as this, is their recourse against the 
drawer when the draft is not accepted. If the draft is 
accepted the drawee would have his recourse against the 
payee for money paid without consideration, and in damages 
for breach of contract against the drawer. It seems to me 
that these principles were followed in the case of Horthwick 
V. Hank of New Zealand, 1

But under the circumstances of this case, did the trans
fer of the bill of lading by the plaintiffs to the defendant, 
give a right of projierty in the goods to the defendant ? I 
am of opinion that it did not, and I base my opinion on the 
case of Shepherd v. l/arrison. ' In that case the law was 
declared to be that, “ where the bill of exchange is not 
accepted, but the bill of lading is retained, the bill of lading 
acquired in that manner gives no right of property to the 
person so acquiring it. ’ ’ There is no doubt in this case that 
the bill of lading had been acquired by the defendant only 
for the purpose of examining the goods, without any inten
tion on the part of the plaintiffs or the defendant to alter 
their respective rights in any manner at all. Besides it 
would lie a monstrous proposition of law, that a bank could 
sue the drawee on a bill of exchange before he would accept 
the said bill. There would be no privity of contract be
tween plaintiffs and defendant. So it is in this case, the bill 
of exchange not having been accepted, the plaintiffs only 
right to sue the defendant was under the title to the proper
ty covered by the bill of lading. Otherwise they would have 
no loam etnndi in this Court whatever. But believing as I 
do that the transfer of the bill of lading did not give the de
fendant any right of the property to the goods, before he 
accepted the draft, I am of opinion that the proper form of 
action to be taken by the plaintiffs is an action for wrongful 
conversion, with an alternative claim for the proceeds of the 
goods sold and disposed of.

‘ 17 Times !.. R. 2 ; (1 Com. Cas. 1. 3 L. R. 5 H. L. 1111 ; 4(1 
L. J. y. It. 118 ; 24 L. T. 857 ; 2(1 W. R. 1 ; 1 Asp. M. C. (Hi.
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As by s. 189 of the Judicature Ordinance I have the Judgment, 
power to order all necessary amendments for the purpose Rouleau,J. 
of determining the real question or issue raised by or de
pending on the proceedings I hereby amend the statement 
of claim so as to determine the real question at issue accord
ing to the evidence adduced with costs to the defendant.

The counterclaim in this action having been withdrawn 
the costs of the counterclaim are to be set off against the 
cost of this action.

The plaintiffs are therefore entitled to receive the 
amount deposited in Court to the credit of this cause, to 
wit : the sum of 8827.62 deposited with the filing of the de
fence and a further sum of 8376.90, of which 8125.08 was 
for goods delivered to the Parsons Produce Company with
out the consent of the plaintiffs, makiug in all the sum of 
twelve hundred and four dollars and fifty-two cents (81,- 
204.52), for which sum the plaintiffs are entitled to judg
ment without costs.

Reporter :
Chas. A. Stuart, Advocate, Calgary,
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RE TOWN OK PRINCE ALBERT.

hunt Titles Art - E.efiii t ion-Iicntiral—Ittji I int/ with Iierjirtrar 
—Statute—Construction—Tax sale—Confirmation—Notice.

The Land Titles Act, 181)4, s. 92. s-s. 1, is amended by 03-04 Vic. 
( 11NHI) c. 21, s. 2 (assented to July 7tll, 11X10), by the addition of 
a proviso, “ that every writ shall cease to hind or affect land at 
the expiration of two years from the date of the receipt thereof 
by the Registrar * * * unless before the expiration of such
period of two years a renewal of such writ is filed with the 
Registrar in the same maimer as the original is required to be 
filed with him."

This proviso is not retroactive so as to apply to a writ of execu
tion, which would have expired but was renewed before the 
7th July, 11XK) ; such a writ, therefore, remains in full force though 
a renewal thereof has not been filed with the Registrar either 
before or after that date.

The execution creditor in such a writ should consequently be noti
fied of an application for the comfirmation of a tax sale of land 
of the execution debtor.

McGuire, J„ Man 7fA, Z9fl/.

This was an apjilication made on behalf of the town of 
I’rince Albert to McGuire, J., to confirm the sale of certain 
lands sold for arrears of taxes on the 2‘2nd day of October, 
1897.

The abstract of title showed that one T. M. was the 
registered owner of the lands in question having a certificate 
of title thereto. It also showed that there were two writs 
of execution registered against the said T. M., one at the 
instance of the McCormick Harvesting Machine Co., which 
had been registered on March 31st, 1898, and the other at 
the instance of T. J. Agnew, registered June 18th, 1898.

T. M. had been served with notice of the application to 
confirm, but no notice had been served upon either of the 
execution creditors.

J. 11. Lament, on behalf of the town of Prince Albert, 
contended that under s. 92 of the Land Titles Act as amended 
by chapter 21 of 63-64 Victoria, s. 2, both these executions 
had ceased to bind the lands of the said T. M., inasmuch as



IV.] SB TOWN OF PRINCE ALBERT.

both had been in the registrar’s hands for more than two 
years from the receipt thereof by him, without a renewal 
of the writs having been filed with the registrar as required 
by s. 2 of G3-64 Vic., and the writs having ceased to bind 
the lands, the execution creditors were not entitled to notice 
of the application, and the registrar should not have 
entered on the abstract of title a memorandum of either of 
these writs.

[May 7th, 1901.]

McGuire, J.—It is necessary to serve notice on the 
execution creditors, unless it be proved that the executions 
have not been renewed. Under the Land Titles Act as it 
stood before the amendment of 63-64 Vic. c. 21, there was 
no obligation on the part of the execution creditor or the 
sheriff, upon the renewal of a writ of execution, to deliver 
to the registrar a copy of the renewed writ. Section 92 of 
the Land Titles Act, 1894, requires that a copy of the writ 
be delivered or transmitted to the registrar as a condition 
precedent to the land being bound by the writ, only where 
" a copy of such writ has not already been delivered or trans
mitted to the registrar.”

In this case a copy had been delivered or transmitted to 
the registrar, one on March 31st, 1898, the other on June 
18th, 1898, and both writs may have been regularly renewed 
before their expiration in 1900, and before the coming in 
force of the amendment 63-64 Vic. c. 21. There was no 
obligation to refile the renewed writ with the registrar, and 
the writs, if renewed, would be good and valid executions 
and would now be binding upon the land, even although they 
have been in the registrar’s hands for more than two years 
and no renewal filed with him. To hold that the amendment 
of 1900 applied to the executions above mentioned would be 
to take away from the execution creditors the rights they 
had up to its passing, assuming of course that they had duly 
renewed their writs, for at the passing of the amendment— 
7th July, 1900—the execution had already been over two 
years in the registrar’s office and without a moment’s notice

611
Statement.
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Judgment, or a moment's grace these writs would cease to bind the 
McGuire,). lan(l- To have filed with the registrar their renewals the 

moment after the Act became law would not have revived 
and continued the original binding effect of these writs. 
There are no words in the Act which indicate that this 
section 2 is to have a retroactive effect, and to give it that 
effect might be confiscation.

I require service of a notice of this application upon 
the execution creditors whose writs of execution are set out 
in the abstract, or proof that the executions have not been 
renewed.

Reporter:
J. H. Lament, Advocate, Prince Albert.
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THE KING v. McLEOD.

Liquor License Onlinance—Appeal—Affidavit of Merita—ultra 
vires—Jurisdiction.

Chapter 32 of Ordinance of 190ft. s. 22, amending the Liquor License 
Ordinance (C. O. 18118, c 80). requires that a special affidavit 
of the part)- appealing shall be transmitted with the conviction to 
the Court to which the appeal is given.

Held—against the contentions, (1) that this provision is applicable 
only where the appeal is based on a denial of the facts established 
in evidence, and not where a question of law arising on such facts 
is involved ; and (2) that the provision is ultra nines of the Legisla
tive Assembly of the Territories—that there was no jurisdiction, to 
entertain an appeal where this provision bad not been complied 
with.

[Richardson, J„ July 2nd, 1901.

This was an application for leave to enter an appeal 
from a conviction by a justice of the peace under the Liquor 
License Ordinance. The facts and arguments sufficiently 
appear from the judgment.

T. C. Johnstone, K. C., for the appellant.
Horace Harvey, Deputy Attorney-General, contra.

[July 2nd, 1901.]

Richardson, J.—At the opening of the June sittings 
of the Supreme Court held at Regina on June 18th, 1901, 
Mr. Johnstone, representing the above named Annie Mc
Leod, moved to have an appeal entered from the conviction 
of her, the said Annie McLeod, made on the 25th April, 
1901, by Wm. Trant, Esq., one of His Majesty’s Justices 
of the Peace in and for the North-West Territories, where
by the said Annie McLeod was convicted of having, on 
20th April, 1901, at Regina, on her premises known as the 
Windsor Hotel, being a place where liquor may be sold, 
unlawfully sold liquor during the time prohibited by the 
Liquor License Ordinance for the sale of the same, without 
any requisition for medicinal purposes being produced by 
the vendee or his agent as required by law.

Statement.
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Richardson,j
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For the purpose of effecting the entry of such appeal 
notice of intention to appeal was produced, dated 30th April, 
1901, with proof of service on that day upon the prosecutor 
and the convicting justice. There was an affidavit of the 
said Annie McLeod, sworn on 18th June, 1901, before N. 
Mackenzie, Esq., a commissioner for taking oaths, and not 
before the convicting justice, asserting that on the evening 
of Saturday the 20th April, 1901, a few minutes before 7 
o’clock, she went to her bartender in the barroom of the said 
hotel, and gave him explicit instructions to close the said 
bar at 7 o’clock of the said day ; that said bar was closed at 
the said hour on the said day, and was not afterwards opened 
with her knowledge or consent ; and if opened it was so 
opened contrary to her express and explicit instructions and 
against h;r wishes. It was also shown that a deposit of 
$1">0 had been paid into Court by order of the convicting 
justice under s. 888, s.-s. (c) of the Criminal Code.

Mr. Harvey, Deputy Attorney-General, representing 
the prosecution, objected to the granting of the application 
on the ground that by s. 22 of c. 32 of Ordinance of 1900 
amending the Liquor License Ordinance, "no appeal shall 
lie from a conviction for any violation or contravention of 
any of the provisions of the Ordinance, unless the party 
appealing shall within the time limited for giving notice of 
such appeal make an aEdavit,” before the justice who tried 
the cause, “ that he did not by himself or his agent, servant 
or employee, or any other person, with his knowledge or 
consent, commit the offence charged in the information ;*' 
and negativing the charge in the terms used in the informa
tion ; and further negativing the commission of the offence 
by the agent, servant, or employee of the accused, or any 
other person, with his knowledge or consent ; 11 which 
aEdavit shall be transmitted with the conviction to the 
Court to which the appeal is given and that no such aE
davit is shown to have been made or returned to this Court.

In support of the application, Mr. Johnstone urged that 
the s. 22 cited by Mr. Harvey applies only when the appellant 
has a defence on the merits, and not where the right is one
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of law ; that this s. 22 is inconsistent with s. 881 of the Judgment. 
Criminal Code, and therefore not binding upon the intend- Rjchard»on.j 
ed appellant ; and that as the provisions of s. 880 of the 
Criminal Code have been complied with the appeal should 
be entered.

The conviction in this case is for an offence created by 
the Liquor License Ordinance passed by the Legislative 
Assembly of the Territories in respect of a matter within 
its legislative authority, and a right of appeal is given by 
c. 32, Consolidated Ordinances, s. 8, which enacts that ex
cept it be otherwise specially provided, all the provisions of 
Part LVIII. of the Criminal Code shall apply to all the pro
ceedings before justices of the peace under or by virtue of 
any Ordinance. It was competent to the Legislative As
sembly in providing for appeals from convictions under the 
authority of its own Ordinances, to impose such conditions 
and prescribe such practice and procedure in respect thereof 
as it considered proper ; and of course to vary the same from 
time to time. Instead of enacting an independent code of 
practice, it chose to adopt the practice and procedure under 
the Criminal Code, but that did not preclude it from there
after prescribing new conditions or otherwise altering the 
practice and procedure so adopted.

Under s. 840 of the Criminal Code, the provisions of 
Part LVIII. apply only to offences and matters over which 
the Parliament of Canada has legislative authority, and for 
which a person charged therewith is liable to be summarily 
convicted by a justice of the peace. But for c. 32, s. 8, 
Consolidated Ordinances, Part LVIII, of the Code would 
not apply to an offence like the present against a Territorial 
Ordinance not punishable under any Dominion Statute.

In 1900 the Legislative Assembly chose to amend the 
conditions under which an appeal from a conviction for any 
violation of the Liquor License Ordinance could be entered, 
by requiring the making of an affidavit by the appellant as 
above referred to, and specially providing that unless such 
condition is complied with no appeal shall lie,
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Judgment.

Riclmrdson.J.

As stated in Paley on Convictions, p. 282, a right of 
ap|>eal must he given by express enactment and cannot be 
extended to cases not distinctly enumerated, and (p. 292) 
all the statutory requirements must be accurately fulfilled.

The appellant here has admittedly not complied with 
the conditions prescribed by the Ordinance of 1900, and in 
consequence her appeal cannot lie, and she is not entitled to 
have the same entered or heard.

Since arriving at this conclusion the case of The Queen 
v. Itige'ow' has come under my notice. The Nova Scotia 
Liquor License Act, 1895, restricts the right to a writ of 
certiorari in proceedings instituted for breach of that Act, 
to those cases only where the party applying therefor makes 
an affidavit similar in terms to that prescribed by s. 22, 
Ordinance 32 of 1900. The Supreme Court of Canada 
affirmed a judgment of the Nova Scotia Supreme Court 
holding that in the absence of the aEdavit thus provided 
for, an application made for a writ of certiorari by Bigelow, 
who had been convicted before a justice of the peace of an 
offence created by that Act, must be rejected.

Reporter :
C. H. Bell, Advocate, Regina.

i 31 S. C. R. 128 reported below 31 N. S. R. 430 ; 35 Can. L. 
J. 2411.
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MAIN BROS. V. McINNIS ; TOWN OF RKGINA, 
GARNISHEES.

Attachment of debt—ttamishee summons—Salary— " Due or 
accruing due."

Where the salary of an employee was a fixed amount per month pay
able at the end of the month,

Held, that a garnishee summons served on the last day of the month 
did not bind the current month’s salary, inasmuch as no part of the 
amount was due, that is, recoverable by the employee, till the last 
day of the month had expired, nor was any part accruing due, inas
much as the liability of the employer to pay was contingent upon 
the completion of the month’s service by the employee.

[Richardson, J., July Slut, 1901.

Defendant was a servant of the corporation of the town 
of Regina, engaged by the month at $60 per month, pay
able at the end of each month. The garnishees were serv
ed before 3 o’clock p. m. of 31st July, 1900, and having 
filed a statement under rule 390, claiming that the debt was 
not attachable, an appointment was granted for the sum
mary determination of the question.

W. C. Hamilton, K.C., for plaintiffs, put in an admission 
of the facts and urged that under rule 385 a debt was due 
or accruing due by the garnishees to defendant when the 
summons was served ; or if not, that the proceeding being a 
judical oue was binding from the first moment of the day 
to the last, and was therefore still effective at midnight : 
Convene v. Michie,' Jones v. Thompson,2 Stanley v. Moore, 
Tapp v. Jones,* Deidrick v. Ashdown,s McLean v. Bruce, 6 
Sato v. HubbardJ Poacher v. Donovan,8 McPherson v. Tirdale. 1

J. Baljour, contra, cited Webb v. Stenton,10 Hall v. 
Pritchett,n Davis v. Freethy,'1 Chatterton v. Whatney,1* Cen
tral Bank v. Ellis,'* Beatty v. Hacked.1*

i 16 U. C. C. P. 167. 21 E. B. & E. 63 ; 27 L. J. Q. B. 234 ; 4 
Jur. N. S. 338 ; 6 W. R. 443. 3 » Can. L. J. 264. 4 L. R.
10 Q. B. 501 ; 44 L ]. Q. B. 127 ; 33 L. T. 201 ; 33 W. R.
604. 5 4 Man. L. R. 161. 8 14 O. P. R. 100. 7 8 0. P. R. 445. 
« 10 C. L. J. 07. 9 11 O. P. R. 261. "= 52 I,. J. Q. B. 584 ; 11. Q. B. 
D. 518 ; 40 L. T. 432. " 3 Q. B. D. 215 ; 47 L. J. Q. B. 15 ; 37 L. 
T. 671 ; 26 W. R. 05. » 24 Q. B. D. 522 ; 50 L. J. Q. B, 318.

50 L. J. Ch. 635: 17 C. D. 259 ; 44 L. T. 301 ; 29 W, R, 673.
M 20 Ont, App. R. 364. >514 O. P. R, 395.

Statement.
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[July Slit, 1901.]Judgment.

Richard son, J. Richardson, J.—An attachable debt has long been 
held to be one which is actually due from the garnishee to 
the judgment debtor ; one either presently payable, or pay
able in the future by reason of a present obligation, and one 
which the judgment debtor could not only have compelled 
but effectually enforced payment of : Chatterton v. WhatneyM

As to salaries, in delivering the judgment of the full 
Court in Hall v. Pritchett," Lord Coleridge says, “salary 
which has not yet been fully earned is not attachable.”

Now in this instance, the judgment debtor could not, 
had he sued the garnishees at any hour of 31st July, 1900, 
have enforced payment of the 860, for the reason that it was 
not actually due him, and his debtors, the corporation, had 
the whole of that day to pay in, which would extend to mid
night of that day. Had he, unless dismissed, failed to serve 
out the full day of the 31st, the contract to pay being con
tingent upon complete service, he could have recovered 
nothing. Again, his position was on 31st July the parallel 
of payee versus maker of a promissory note payable on that 
day, and had he issued a writ to enforce payment, say at 
4 p.m., the action would not have lain because the payment 
day had not expired : Kennedy v. Thoma».l<‘

Reporter :
C. H. Bell, Advocate, Regina.

10 9 R. Mil ; 18111, 2 Q. H. 74» ; (13 !.. J. Q. B. 701 ; 71 L. T. 
144 ; 42 W. R. Oil.



DIGEST OF CASES REPORTED
IN THIS VOLUME.

ADMIRALTY
Sec Maritime Law.

ADVOCATE
See Solicitor and Client.

AFFIDAVIT
Refusal to Make—Examination.]— 

There is authority under rule 207 of the 
Judicature Ordinance (C. O. 1808 c. 21) 
to order a person who has refused to 
make an affidavit to attend for examina
tion under oath. Grindle v. Gillman 
(Wetmore, .1., 1800) p. 180.

ALTERATION IN DOCUMENTS.
See Sale of Goods, 1.

AMENDMENT
See Bills of Sale and Chattel 

Mortgages—Contract, 4—Prac
tice, 8—Sale of Goods, 5.

APPEAL.
Appeal for Costs —Leave to Appeal- 

Time to Appeal—Time to Inscribe Ap
peal—Delay—Enlargement of lime.] 
—Rule 500 of the Judicature Ordinance 
(C. O. 1808 c. 21), provides that “no 
judgment given, or made by the court or 
Judge * * * as to costs only, which 
by law are left to the discretion of the 
court or J udge, shall be subject to any 
appeal, except by the leave of the court 
or Judge giving the judgment, or taking 
the order.” Rule 501 provides that ‘‘no

appeal shall lie from the judgment or or
der of the court presided over by a single 
Judge, or a Judge of the court to the 
court in banc, without the special leave 
of the Judge or court, whose judgment 
or order is in question, unless, &c., but 
none of the exceptions embrace an ap
peal, from a judgment or order, as to 
costs only Held, that these two rules 
are independent of each other ; that rule 
501 does not apply to an appeal as to 
costs ; that by virtue of rule 500, an ap
peal as to costs lies irrespective of any of 
the limitations contained in rule 601. 
(1) Without leave, where, by law, the 
costs are not ; and (2) with leave, where, 
by law, the costs are, left to the discre
tion of the court or Judge. Where, 
therefore, the grounds of appeal were 
that the J udge had ordered costs to be 
paid out of a fund, out of which he had 
no po wer to order them to be paid :— 
Held, that leave to appeal was not neces
sary. Time for inscribing appeal, and 
enlargement of time, discussed. In re 
Demaurez Estate (Ct., 1809), p. 281.
See Certiorari, 1 — Conviction — 

Election — (Territorial), 2 — 
Liquor Laws, 4.

ASSESSMENT AND TAXATION.
School Ordlnanoe Assessment and

Taxation — Debts — Situs—Domicil- 
Double Domicil.]—The School Ordin
ance, s. 131, s.-s. 2, interprets “personal 
estate” and “personal property” as in
cluding inter alia “accounts and debts 
contracted within the district and s. 
132 provides that “All real and per
sonal property situated within the 
limits of any school district * * #
shall be liable to taxation “—subject to

asVOL1 IT. T. L. REPTS.



ATTACHMENT OK DEBTS.r.20 [VOL.

certain exceptions and exemptions : 
Held, Wettmne, .1 . dissenting, (against 
the objections, (1) that debts have no si
tus, and therefore cannot be situated any
where : and (2) if they have a situs, it is, 
in the case of a creditor being a person, 
his domicil ; and of a corporation, the 
place of its head office) ; that choses in 
action, including debts, have a situs; that 
debts contracted within a school dis
trict are, tor the purposes of taxation, 
situate within the district, and are assess
able by the district notwithstanding that 
the creditor, if a person, has not his do
micil therein, or if a corporation has not 
its head office situated therein. The 
question discussed whether the situs of a 
debt is where the debtor resides ; where 
the creditor resides ; or where the evi
dences of the debt are actually situated, 
or the records of the transactions, from 
which the debt arises, are kept. Per 
Richardson, .1., (adopting the opinion ex
pressed in Dicey's Conflict of Laws), 
debts, choses in actions and claims of any 
kind, must be held to be situate where 
the debtor or other pet son, against whom 
the claim exists, resides ; or, in other 
words, debts and choses in action are 
generally to be looked upon as situate in 
the country, where they are properly re
coverable and can be enforced. Per Rou
leau. McGuire and Scott, J J. : — If the si
tus of a debt is the domicil of the creditor, 
a person as well as a corporation, and a 
person may have, if not for all, at all 
events, for some purposes, more than one 
domicil, namely: (1) At the head office 
of the corporation, and at the actual resi
dence^ the person ; and also (2) where 
the business of the corporation, or per
son, is actually carried on ; and, there
fore, where the Hudson’s Hay Company, 
whose head office is in London, England, 
carried on at Hattleford an ordinary mer
chant’s business, and MacDonald, whose 
actual residence was in Winnipeg, Mani
toba, also did the same, debts contracted 
to them at the Hattleford places of busi
ness were, for the purposes of taxation, 
situated in Hattleford. Hudson's linij 
Company v. Hattleford School District, 
Macdonald v. Hattleford School Dis
trict, Cl ini,shill v. Hattleford School 
District (Ct.. 1811»), p. 28.). '

Assessment Income Tax—N. \V. T. 
(iovernment Official.']—The income 
which a person receives as an employee 
of the Government of the North-West 
Territories is taxable by virtue of the 
Municipal Ordinance, notwithstanding 
that the general revenue fund of the Ter-1

ritories from which the income is paid is 
formed in part of a grant from the Do
minion Government made “ for schools, 
official assistance, privileges, &c.” Jfob- 
son v. Town of Regina (Richardson, ,L,
180»), p. 80.

Municipal Ordinance -Assessment — 
Personal Property—Chartered Honk 
Notes, Legal lender, Cold, Notes and 
Cheques of other Ranks held by. ] -The 
failure of an assessor to make “diligent 
inquiry" is not fatal to the validity of the 
assessment: the provision in the Munici
pal Ordinance in that respect being 
merely directory. Commercial paper, 
(such as notes and cheques on other 
banks) held by a branch of a chartered 
bank are “personal property." and a 
branch bank holding such paper is liable 
to assessment in respect thereof. The 
Union Raid, of Canada v. 1 he Muni
cipality of the Town of Macleod (Ct., 
1900) p. 107.

ATTACHMENT OP DEBTS
Attachment of Debts Issue—Debt— 

Onus of Proof—Transfer under Seal— 
Estoppel — Fra udutenf Conreyanee— 
Vendor's Lien - Execution—Priorities 
—Subrogation—A transfer of land had 
been made by the judgment debtor to the 
garnishee, the consideration expressed 
being a certain sum, the receipt whereof 
was thereby acknowledged ; the transfer 
was under seal : theoral testimony—that 
only of the parties to the transfer -was 
to the effect that the transfer was in fact 
made in settlement of a debt owing by 
the transferor to the transferee. A cer
tificate of ownership had issued, pursuant 
to the transfer, which, however, was 
marked subject to an execution issued 
and registered after the execution of the 
transfer. The transferee afterwards paid 
the amount of this execution. On an is
sue, in which the judgment creditor af
firmed. and the garnishee denied, that at 
the date of the service of the gar
nishee summons, there was a debt due 
or accruing due from the garnishee 
to the judgment debtor: — Held, per 
Richardson, Rouleau, and McGuire, 
J.J., affirming Scott, J., that the onus 
was on the judgment creditor to prove 
the existence of the indebtedness and 
the evidence failed to prove it. Per 
Scott, .1.: (I) Held:—The intention 
of the parties to the transfer must gov
ern in the decision as to the existence 
of an attachable debt ; if they intended 
the transfer as a settlement of the
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claim of the transferee against the trans
feror, no matter how vague or shadowy 
that claim might he, no debt was created 
by it to the transferee to the transferor ; 
and semble even if there had been no 
just or legal claim for which the trans
feror was liable to the transferee, and the 
transfer was made merely for the purpose 
of defeating creditors, but with the un
derstanding that the purchase money 
was not to be paid, no debt would he cre
ated. (38) Semble. The fact that it had 
been clearly established, which, however, 
was not the case, that the land was worth 
more than the consideration expressed 
would not have affected the decision of 
the issue ; for if there was a debt at all it 
could be only for the amount of the con
sideration expressed. (3) Held, The ex
ecution did not constitute a charge upon 
the land, because, before its registration, 
the execution debtor had transferred his 
interest in the land. Wilke v. Jellett, 2 
N. W. T. Rep. 1, p. 126, affirmed 26 S. C 
R. 282, followed. (4) Semble. Had the 
execution formed a charge, the garnishee 
(having paid it) would have been entitled 
as against the judgment creditor to apply 
the purchase money, if it were payable, 
in satisfaction of the judgment. (5) 
Quære. Whether the execution creditor, 
having registered his execution before 
the service of the garnishee summons 
would not have had a prior claim on the 
unpaid purchase money. Per Richard
son, Rouleau and McGuire, .1.1. Had the 
evidence established that the transfer 
was really voluntary, or made for the 
purpose of defeating creditors, it would 
at most, result in setting aside the sale, 
and so defeat the claim that a debt exist
ed from the transferee to the transferor. 
Per Wetmore, .1. (1) There was no at
tachable debt because, in view of the ac
knowledgment under seal in the trans
fer, the transferor could not, in the ab
sence of fraud, have maintained an action 
at law against the transferee for the con
sideration money, as he would by such 
acknowledgment be estopped ; anu while 
the acknowledgment would not be effect
ive as an estoppel in a suit in equity, if 
the consideration were not in fact paid, 
yet such a suit would be a proceeding in 
rem—not upon his contractual rights but 
to assert a lien; and although a transferor 
might in such a case be entitled to a per
sonal order for any deficiency, the trans
feree's liability in that respect would be 
contingent on the fact of a deficiency and

AND CHATTEL MORTGAGES, 521

be incidental to the rights of lien. (2) 
The omission of the defendant in the is
sue to object to the reception of evidence 
of the non-payment of the purchase 
money did not prevent him from con
tending that notwithstanding such evi
dence, the plaintiff was not entitled to 
recover in face of the admission in the 
transfer. (3) The respondent in an ap
peal is entitled to support the judgment 
on any available ground, even although 
it was not raised at the trial, or pronounc
ed on by the Judge, (ienge v. Waehter 
(Scott, J., 1890, Ct., 181»), p. 122.

Attachment of Debt-Carnishee Sum- 
mow- -Salary-“Due or Accruing Due'] 
—Where the salary of an employee was 
a fixed amount per month payable at the 
end of the month Held that a garnishee 
summons served on the last day of the 
month did not bind the current month's 
salary, inasmuch as no part of the amount 
was due, that is, recoverable by the em
ployee till the last day of the month had 
expired, nor was any part accruing due 
inasmuch as the liability of the employer 
to pay was contingent upon the comple
tion of the month's service by the em
ployee. Main B roe. v. Mr In ties, Town 
of Regina (iarnishees (Richardson, .1., 
1901), p. 117.

BAILMENT.
See Salk of Goods, 1—Bank—Ashess- 

mknt and Taxation, 3-Salk of 
Goods, 5.

BILLS, NOTES AND CHEQUES.
See Assessment and Taxation, 3— 

Sale of Goods, 5.

BILL OF LADING.
See Salk of Goods, 5.

BILLS or SALE AND CHATTEL MORT
GAGES.

Interpleader Rills of Sale Ordin
ance —Form of Affidavit—Irregulari ■ 
ties — Claimant's Affidavit—Amend
ment,]—The Bills of Sales Ordinance, C. 
O. 1808 c. 43, s. 7, provides that “except, 
&c., a mortgage * * * may be made in 
accordance with Form A * * *
Form A, in the place intended for the 

! witness's signature, has the words,
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“Add name, address and occupation of 
witness.” No form of affidavit of execu
tion is given. Held, that neither (1) the 
omission to state the address and occu
pation of the witness after his signature ; 
(2) the omission of the deponent’s name 
and occupation in the body of the affi
davit of execution, which was signed by 
him : nor, (3) the omission to state in the 
jurat a more definite place than “the 
North-West Territories rendered the 
registration of the morgage invalid. The 
claimant was allowed an adjournment to 
amend the affidavit supporting his claim. 
Commercial Bank ofManitoba v. Feh- 
renback, Boake, Claimant (Wetmore, 
J., 1900), p. 335.

Sec Execution.

BRAND
See Criminal Law, 5.

CASES SPECIALLY CONSIDERED
Armour v. Kilmer, 28 O. R. 018, inter-

fireted, followed in part and dissented 
romin part. Armour v. Dinner, p. 80.

Bottomley v. Nuttall, 28 L. J. C. P. 
110: ô C. B. N. S. 112 : j Jur. N. S. 315 ; 
referred to. Armour v. Din ner, p. 30.

Breithaupt v. Marr, 20 O. A. R. 089, 
followed. Howard v. High Hirer Trad
ing Corporation, p. 109.

Brook v. Hook, L R. 0 Ex. 89 ; 40 L. 
J. Ex. 50, dissenting judgment of Mar
tin, B., followed. Cirady v. Tierney, p. 
133.

Collen v. Wright, 8 El. & B. 047 ; 27 
L. .1. y. B. 216; 4 Jur. N. S. 357 ; 0 W. 
R. 123, followed. Colt v. Doieling, p. 
464.

Davidson v. Donaldson, 47 L. T. 504 ; 
9 y. B. 1). 023 ; 31 W. R. 277 ; ê Asp. M. 
C. 001, referred to. Armour v. Dinner, 
p. 30.

Dougald v. Campbell, 41 U. C. y. B. 
332, followed. Armour v. Dinner, p. 
30.

Falck v. Willians, 09 L. J. P. C. 17 ; 
1900 A. C. 170, applied. Coif v. Dowl
ing, p. 464.

Ford v. Foster, 41 L. J. Ch. 082 ; L. R. 
7 Ch. 011 ; 27 L. T. 891 ; 20 W. R. 818, 
followed. Templeton v. Wallace, p. 341.

Giles v. McEwen, 11 Man. R. 150, fol
lowed. Rose v. Winters, p. 353.

Irvine v. Watson, 40 L. J. y. B. 531 ; 5 
y. B. I). 414 ; 42 L. T. 810 ; affirming 49 
L. .1. y. B. 531 ; 5 y. B. D. 102 : 42 L. T.

51 ; 28 W. R. 353, referred to. Armour 
v. Dinner, p. 30.

Keohan v. Cook, 1 Terr. L. R. 125 ; N. 
W. T. Rep. Vol. 1, No. 1, 54, followed. 
Hostetler v. Thomas, p. 224.

Lehain v. Phil pot. 44 L. J. Ex. 225 ; 
L. R. 10 Ex. 242 ; 33 L. T. 98 ; 23 W. R. 
870, followed. Smith v. Haight, p. 387.

Lewis v. Nicholson, 21 L. J. y. B. 311; 
18 y. B. 503; 10 Jur. 1041, referred to, 
Armour v. Dinner, p. 30.

Luke v. Perry, 12 U. C. C. P. 424, fol
lowed. Parslow v. Cochrane, p. 312.

Moore v. Martin, 1 Terr. L. R. 230 ; 1 
N. W. T. Rep. Pt. 2, p. 48, followed. 
Conrad v. Alberta Mining Co., p. 322, 

O’Connor v. Gemmell, 29 O. R. 47, 
followed. Armour v. Dinner, p. 30.

Priestley v. Fernie, 34 L. .1. Ex. 172; 
3 H. & C. 977 ; 11 Jur. N. S. 813 ; 13 L. 
T. 208 ; 13 W. R. 1089, referred to. Arm
our v. Dinner, p. 30.

R. v. Robinet, 10 O. P. R. 49 ; 2 Can. 
Crim. Cas. 382, not followed. R. v. Ash
croft, p. 119.

Roach v. Me Lachlan, 19 0. A. R. 490, 
followed. Howard v. High Hirer 
Trading Co., p. 109.

Scott v. The Bank of New Brunswick, 
23 S. C. R. 277, followed. Cirady v. 
Tierney, p. 133.

In re Sully’s Case, Re Northumberland 
Avenue Hotel Co., 33 Ch. D. 10 ; 54 L. T. 
77, followed. Co it v. Dowling, p. 404.

Wilkie v. Jellett, 2 N. W. T. Rep. Pt. 
1, p. 125, affirmed 20 S. C. R. 282, fol
lowed. (lenge v. Wachter, p. 122.

CERTIORARI

Certiorari—Recognizance—Sufficiency 
of Justification by Sureties—Appeal 
taking away Right to Certiorari.']—An 
affidavit of justification upon a recogniz
ance given pursuant to rule of court passed 
under s. 892 of the Criminal Code need not 
state that the surety is worth the amount 
of the penalty over and above other sums 
for which he is surety. A rule of court 
made under s. 892 of the Criminal Code 
requiring sufficient sureties for a specific 
amount is complied with if the sure
ties justify as being possessed of pro
perty of that value, and being worth 
the amount over and above all their 
just debts and liabilities, and over and 
above all exemptions allowed by law. 
Regina v. Robinet, 16 O. P. R. 49 ; 2 
Can. Crim. Cas. 382, not followed.
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Where a conviction is attacked on the 
ground of want of jurisdiction, the mere 
filing of a recognizance by the defendant 
on an appeal therefrom does not deprive 
him of the right to a writ of certiorari. 
The conviction and all other proceedings 
relating thereto having been filed by the 
magistrate under s. 8U1 of the Criminal 
Code, in the office of the clerk of the 
court for the judicial district in which 
the motion is made, a motion to quash 
the conviction can be made without the 
issue of a writ of certiorari. Section 892 
of the Criminal Code authorizes the re
quiring of a recognizance only where the 
conviction is brought before the court by 
a writ of certiorari, and no recognizance 
is required where such a writ is not ne
cessary, or is dispensed with. The Queen 
v. Ashcroft (Rouleau, J. 1899), p. 119.

Certiorari — Security — Deposit of 
Cash Without Written Condition— 
Liquor—A deposit by the accused with 
the proper officer of $100 cash, though 
unaccompanied by any written docu
ment, is a sufficient compliance with the 
requirements of rule 13 of the Consoli
dated Rules of Court, 1895. After a writ 
of certiorari has issued preliminary ob-

J'ections thereto should be raised prompt- 
y and by means of a substantive motion 

to quash the writ. The Queen v. David
son (Ct. 1900), p. 425.

COMMISSION EVIDENCE.

See Practice.

COMMISSION FOR SERVICES.
See Solicitor and Client, 2.

Company — Contract on Behalf of 
before Incorporation—Ratification] — 
In the absence of a new agreement made 
by a company after its incorporation, a 
contract made before its incorporation 
by a person purporting to contract for 
the company is not binding on the com
pany, although the parties afterwards 
carry out some of the terms of the con
tract and act on the supposition that it is 
binding on the company. In re Sully's 
Case, Re Northumberland Avenue Hotel 
Company, Limited. 33 Ch. D. 16 ; 54 L. 
T. 77, followed. Coit v. Dowling et al.

(Rouleau, J., 1901), p. 464. 
See Practice, 12.

CONDITIONAL SALE.

Lien Note—Destruction of Subject 
Matter—Risk of Loss — Default] — 
Where a mare, the subject of a condi
tional sale, was drowned while in the 
actual possession of the buyer, after de
fault in payment Held, that the loss 
fell upon the buyer and that therefore 
the seller was entitled to recover the bal
ance of the price. Gillespie v. Hamm 
(Richardson, J., 1899), p. 78.

Wahrer—Intention] —On a conditional 
sale, evidenced by writing, providing 
that the title should remain in the seller 
till cash notes or drafts (for the balance 
of purchase price) as agreed upon should 
be paid Held, the question, whether 
the conditions had been waived and thus 
the property had vested in the buyer, was 
entirely a question of intention, and that 
the facts shewn in evidence, one of which 
was that the seller had accepted, for the 
balance of the purchase price, the pro
missory note of a firm of which the buyer 
was a member, did not shew an intention 
to waive the condition as to property. 
Marcy v. Pierce, No. 2 (Wetmore, J„ 
1899), p. 246.

CONSTITUTIONAL LAW.

Municipal Law—Licenses—Insurance 
Agents—Powers of Legislative Assem
bly— Ultra Tire».]—The Ordinance in
corporating the city of Calgary (No. 33 
of 1893, s. 117, s.-s. 41), empowered the 
city to pass by-laws “for controlling, 
regulating and licensing * * * in
surance companies, offices and agents 
* * * and collecting license fees for
the same." Held, that the provision 
was intra vires of the Legislative Assem
bly of the Territories. English v. O'
Neill (Scott. J., 1899), p. 74.

CONTEMPT OP COURT.
See Practice, 2.

CONTRACT.
School Trustees — Agreement with 

Teacher—Necessity for Adoption at
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Meeting Duly Assembled.]—An agree
ment between a board of school trustees 
and a teacher, which appeared not to 
have been adopted at a meeting of the 
board, was held to be void as against the 
board by reason of the provisions of the 
school ordinance. Sfmrling v. 7 he 
Trustees of Spring Coulee School Dis- 
friet (Richardson, J., 1900), p. 300.

Agreement—Count me/ion of—Sale of 
an “ Entire Herd of Cattle ” at a Price 1 
“ per Head ”—Unbranded Calves un 
der Six Moidhs Old—Usage ]—On the 
evidence it was found that, by usage 
among cattle-men in the McLeod District, 
calves under six months old and unbrand
ed are, in the buying or selling of a herd 
of cattle by the head, included with the 
cows with which they are running. Where 
an agreement related to two classes of 
things, and one of which alone was sub
sequently dealt with by a substituted 
agreement, and a new agreement dealing 
with the other class was made for the 
purpose of continuing the first agreement 
regarding it. the first agreement was pro
perly looked at to interpret the second. 
The same expressions used in different 
parts of the same document should ordin
arily be interpreted in the same sense. 
Woolf v. Allen (Rouleau, J., 1900, Ct., 
1900), p. 431.

Consensus Ad Idem Evidrnce—Dur
den of Proof—Uncertainty.]- In an ac
tion on a verbal contract the evidence as to 
its terms being contradictory, and show
ing that, if each of the parties to the con
tract gave in evidence a truthful state
ment of its terms according to his recol
lection, there was almisunderstanding be
tween them as to whether a certain im
portant provision ( the existence of which 
was the whole basis of the action) formed 
part of it, the trial Judge declared him
self unable to ascertain the truth, and, 
applying the principle laid down in 
l'alck v. Williams, 99 L. J. P. C. 17 ; 19 
A. C. 176, that it is for the plaintiff in an 
action for breach of contract to shew that 
his construction is the right one, dismiss
ed the action. Coit v. Dowling (Rou
leau, J., 1901), p. 404.

Contract - Special Quantum Meruit 
—Amendment. j —The plaintiff agreed to 
build, for a fixed lump sum, a foundation 
for a building, the defendant sup
plying materials on the ground, and 
the plaintiff, owing to non-supply of 
lime, abandoned the work, though it 
was found on the evidence that the

defendant had got what he bargained 
for, with some shortcoming, for which 
damages would compensate him : — 
Held, that although the plaintiff was 
not entitled to succeed on his claim 
under the original special contract, he 
was entitled to recover on a quantum 
meruit, and the pleadings were directed 
to be amended accordingly. Hums v. 
Ushenrood (Richardson, J., 1901), p. 
389.

See Election Dominion — Master 
and Servant—Principal and Agent, 
2, 3—Sale ok Goods.

CONVICTIONS
Criminal Code. e. 680 — Notice of 

Appeal from Summary Conviction— 
Sufficiency Thereof]—Held, that a no
tice of appeal neither addressed to nor 
served upon the prosecutor, but ad
dressed to and served upon one only of 
two convicting justices of the peace, is 
insufficient though it appears that when 
the notice was so served the justice 
upon whom it was served was verbally 
informed that it was for the prosecutor. 
Keohan v. Cook, 1 Terr. L. R. 125 ; 
N. W. T. Rep. vol. 1, No. 1, 54, follow
ed. Hostcttcr v. Thomas (Ct., 1899),
p. 221.

See Liquor Laws.

COSTS
Costs Witness Fees—Setting Aside 

—False Affidavit of Increase—Taxa
tion—Setting Aside Certificate — Re
view or Motion — Affidavit—Informa
tion and Belief—Ref usai to Make Affi
davit— Compulsory Examination. | — 
The English practice requiring proof of 
actual payment of witness fees as a con
dition precedent to their being allowed 
on taxation of costs should be followed. 
Where on an affidavit that witness fees 
have been actually paid they are allowed 
on taxation without objection on the 
ground of falsity of the affidavit, the pro-

?)er mode of attacking the allowance is 
>y an application by way of motion to 
the Court and not by way of review of 
the taxation. On such an application, an 
affidavit of information and belief, stating 
the grounds thereof, is sufficient founda
tion for a motion to set aside the certifi
cate of taxation and refer it back to the 
taxing officer to ascertain whether or not 
at the time of taxation the witness fees 

, in question had in fact been paid, (irindle 
v. (• ill man (Wetmure, J., 1899), p. 189,
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See Appeai. — Election (Tkrritor- 

ial), 2—Sale of Goods, 5 Solicitor 
and Client. --------

COUNSEL FEES.
Counsel Fees Action for—Liability 

of Solicitor or Client—Mistake of 
Leyal Ri</fits—Principal and Agent — 
Election.]—An advocate of the Territor
ies (in whom are combined the functions 
of both registrar and solicitor) retained a 
member of the plaintiff firm (Ontario 
barrister and solicitor) as counsel, and 
the firm as solicitor, on an appeal for cer
tain client to the supreme court of the 
North-West Territories. The plaintiffs 
brought this action against both the 
clients and the advocate i:: the alternative, 
for their bill of costs as counsel and soli
citors on the appeal Held, per Scott, 
J., the trial Judge -interpreting Armour 
v. Kilmer, 28 O. R. (118, as holding that 
the client alone and not the solicitor is 
liable prima facie, i.e., unless their is a 
special agreement of which the effect is 
to transfer the liability from the client to 
the solicitor— that the contract of retain
er, evidence wholly by correspondence, 
constituted such a special agreement, and 
that therefore the advocate alone was 
liable to the plaintiff. Held, also per 
Scott, J., following Armour v. Kilmer, 
28 O. R. (118, that an action lies for coun
sel fees. On appeal to the court injbanc :

-Held, per Curiam : (1) That the con
tract was to be spelled out of the corres
pondence which took place up to the time 
the services sued for were performed, and 
that for the purpose of ascertaining the 
terms of the contract, the subsequent let
ters should not be looked at. Lewis v. 
Nicholson, 21 L. J. <j. B. 311 referred to.
(2) That if the clients were liable by virtue 
of the original contract, the plaintiff 
charging the advocate in mistake of their 
legal rights would not release the clients.
(3) That, differing from the opinion of the 
trial Judge, the advocates’ letters were 
merely of such character as an advocate 
engaging counsel in the ordinary course 
would naturally write, and were not such 
as under the decision in Armour v. Kil
mer, 28 O. R. 018, would render the 
advocate personally liable ; but, held, Mc
Guire, J., dissenting, and the majority of 
the court declining to follow Armour v. 
Kilmer, that on the retainer of coun
sel by an advocate, the advocate, and 
not the client, is prima facie liable. 
Held, also, per Curiam, (1) that an ac
tion lies for counsel fees. McDougall v. 
Campbell, 41 U. C. (j. 11. 332, aud Arm

our v. Kilmer, 28 O. R. 018 (on this 
point), followed. (2) That inasmuch as 
the tariff of the supreme court of Canada 
does not apply as between solicitor and 
client, the plaintiffs were entitled to re
cover on a quantum meruit. O'Connor 
v. Gemtnell, 2 O. R. 17, followed. I’er 
McGuire, .1. (1) Armour v. Kilmer right
ly decided that where a solicitor retains 
counsel, the liability is prima facie that of 
the client. (2) If the plaintiff had the 
right to elect to charge either the advo
cate or the clients, the fact of the plain
tiffs having drawn on the advocate for 
the amount of their bill of costs, was not 
such a definite election as would release 
the clients. Bottomley v. Nuttall. 2S L. 
C. P. 110, and Priestly v. Kernie, 34 L. .1. 
Ex. 192, referred to ; nor, semble, would 
an action short of judgment have been 
such an election. (3) The advocate was 
the agent of the clients, and therefore a 
contract between them limiting the 
amount of their liability was not binding 
on the plaintiffs unless communicated to 
them, nor were the plaintiffs bound to 
credit an amount paid to the advocate by 
the clients for the express purpose of pay
ment of the plaintiffs, but which was not 
paid to them unless the plaintiffs had 
mislead the clients into believing that 
the advocate had paid them, or 
possibly the plaintiffs had defin- 
itely elected to look to the advocate. 
Davidson v. Donaldson. 9 y. B. D. (123. 
and Irvine v. Watson, 49 L. J. y. B. 531, 
referred to, (4) The plaintiffs were entit
led to judgment against the clients for 
the balance due the plaintiffs for counsel 
fees, and against the advocate for the bal
ance due them for solicitor's charg.es, it 
being concedeil that the clients were not 
liable for the latter. Armour v. Dinner 
(Scott, J., 1898, Ct., 1899). p 39.

CRIMINAL LAW.
Criminal Law - Theft—Goods under 

Seizure — Taking Away without Au
thority —Hotelkeeper— Lien of Hoard 
and Lodging—Necessity for Tender — 

“ Lawful Seizure and Detention ” — 

Recent Possession as Evidence of Steal
ing—Criminal Code, 300.]—An hotel- 
keeper who locks up the room of a guest 
containing the latter's baggage and 
effects, for non-payment of charges 
for board and lodging, and who notifies 
the guest thereof, and requires him to 
leave the hotel on the same day or pay 
the bill, thereby places the guest’s bag
gage, &c., under “ lawful seizure aud
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detention,*' in respect of the landlord's 
common law lien ; and the taking away 
of such baggage by the guest without 
the landlord's authority is “theft” under 
s. 306 of the Criminal Code. (But see now 
new section, substituted by 63 Viet. c. 46, 
s. 3 sched.) The landlord does not by 
afterwards granting permission to the 
guest to remove some specified articles, 
and by allowing him free access to the 
room for that purpose, abandon such 
seizure and detention as regards the other 
effects ; and the owner who removes any 
baggage as to which the permission does 
not extend, is guilty of “stealing" the 
same under s. 300 of the Criminal Code.
The fact that the amount in respect of 
which a lien is claimed is in excess of 
the amount legally due does not dispense 
with the necessity of a tender of the 
amount legally due nor invalidate the 
lien. The Queen v. Hollingsworth 
(Rouleau, J., 1809), p. 168.

Criminal Law-Criminal Code, ». 278 
(a) — Polygamy—Indian Marriage]
—An Indian who according to the mar 
riage customs of his tribe takes two wo
men at the same time as his wives, and 
cohabits with them, is guilty of an of
fence under s. 278 of the Criminal Code 
The Queen v. “Bear's Shin Bone" 
(Rouleau, 1899), p. 73.

Criminal Law — False Pretences — 
false Pretence not Actually Made by 
Accused Himself but in his Presence.]
—A person who does not make a false 
representation himself, but who is pres
ent when the false statement is made, 
knows it to be false, and gets part of a 
sum of money obtained by such false 
pretence, is guilty of obtaining such 
money by false pretences. The Queen 
v. Cadden (Ct. 1899), p. 304.

Criminal Law—Cattle Stealing—Trial 
by Jury, Right to—H. W. T. Act7]— 
Although the punishment which may be 
awarded on a conviction for stealing cattle 
is greater than that which may be awarded Set’ 
on a conviction for stealing certain other 
classes of property, a person charged 
with having stolen cattle the value which 
did not, in the opinion of the trial ,1 udge, 
exceed $200, has not the right to be tried 
by jury. The Queen v. Pachal (Ct., 
1899), p. 304.

Criminal Law—Theft — Evidence of 
Ownership of Article Stolen—Brand—

[VOL.

Earmark—Sufficiency of : Deposition 
taken at Preliminary Inquiry —Read
ing of in Evidence at Trial—Evidence 
of Absence of Deponent from Canada— 
Sufficiency o/!]—Held, (Rouleau, J., 
dissenting), that the production of a 
steer's hide with the prosecutor's brand 
and ear-marks only upon it, and the evi
dence of the prosecutor that he had own
ed and had never parted with the steer 
from which the hide had come, was suffi
cient to justify the trial Judge in finding 
that the steer in question was the proper
ty of the prosecutor. (See now 63 & 64 
Vic (I960) c. 46, s. 707A and 1 Edw. 
VII. c. 42. s. 707A.) Held, per curiam, 
that evidence that a witness at the pre
liminary inquiry was a corporal in the 
N. W. M. Police, that he had been sworn 
in as a member of Strathcona’s Horse, 
that he had left the post at which he had 
jbeen stationed to join the latter force, 
and that, in the opinion of the deponent, 
if he had left the latter force he would 
have returned to such post, which fact 
would thereupon have become known to 
the deponent, was sufficient evidence of 
the absence of such witness from Canada 
to justify the admission as evidence at 
the trial of the de}>osition of such witness 
*"ken at the preliminary inquiry. Queen 

Forsythe (Ct. I960), p. 398."

CROWN.
See Principal and Agent, 2.

CUSTOM.
See Contract, 2.

DEBENTURE.
See Municipal Law.

DEBT.
Assessment and Taxation, 1, 3— 

Attachment of Debts.

DEPOSITIONS.
See Criminal Law, 5—Practice.

DETINUE.
Set Parent and Child — Sale of 

Goods, 4.
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DISCOVERY.

Fee Practice.

DOMICIL.

See Assessment and Taxation, 1 — 
Election (Territorial) 1.

DOMINION LANDS ACT.
See Sale of Goods, 3.

ELECTION - (DOMIN ION)

North West Territories Representation
Aot—Executory Contract Referring to 
an Election Thereunder—Hiring Teams 
and Conveyances—Wife's Authority to 
Contract on Behalf of Her HusbandJ — 
The plaintiff, a livery-stable keeper, sued 
the defendant on an account for horses 
and rigs furnished by him to the defend
ant, who was a candidate at an election 
for a member of the House of Commons 
of Canada. The evidence shewed that 
to the knowledge of the plaintiff his ac
count was for horses and rigs furnished | 
by him to the defendant during the time 
he was a candidate and solely for the 
purposes of and in connection with the 
election Held, following Luke v. Perry, 
12, V. C. C. P. 424. that the contract of 
hiring was an executory one, and that it 
came therefore within the terms of s. 131 
of the Dominion Elections Act, R S. C. 
c. 8, which is incorporated within the 
North-West Territories Representation 
Act R. S. C. c. 7. by 57 & 58 Viet. (1814) 
c. 15, s. 10, and that the contract was 
therefore void in law, and the plaintiff 
could not recover. The plaintiff also sued 
the defendant on an account for horses 
and rigs furnished by one Pepper, some 
of them to the defendant, others to the 
defendant’s wife, and some to both of 
them, which account Pepper had assign
ed to the plaintiff. These horses and rigs 
were not clearly shewn to have been fur
nished in connection with the election, 
though the evidence led to a strong sus
picion to that effect Hel l, that when 
the defendant seeks to rely upon pro
visions of the statute to avoid liability 
upon an executory contract alleged to 
have referred or arisen out of an election, 
nothing should be intended in favor of 
such a defence, and it must clearly ap
pear that such contract did refer to an 
election held under the Act. Evidence

of ratification discussed. Bar slow 
Cochrane (Scott. J , 181)0). p. 312.

ELECTION -TERRITORIAL. 
Territorial Election- Court of Revision 

Judge in Appeal—Jurisdiction—Vot
er's Qualification — Territories Election 
Ordinance — Residence—Controverted 
Elections Ordinance]- In the case of an 
election under the Territories Election 
Ordinance, a Judge sitting in appeal 
from the court of revision is limited in 
the exercise of his jurisdiction to the 
Haine extent as the court of revision. 
The jurisdiction of the court of revision 
is limited to inquiring whether any of the 
formal statements, subscription to which 
the Ordinance provides, may be required 
from a person tendering a vote, is “false 
in whole or in part if false in whole or 
in part, the vote is to be disallowed ; if 
altogether true, the vote is to be allowed. 
New polls were held in two polling di
visions ; votes were challenged on the fol
lowing grounds : (a) voter was deputy 
returning officer in another polling di
vision on the day of the general election, 
(b) voter was resident in another polling 
division on the day of the general elec
tion and entitled to vote there, and (c) 
voter was absent from electoral on day of 
general election ; and in each case the 
voter could not possibly have voted on 
that day at either of the two polling di
visions in question ; the court of revis
ion disallowed these votes ; the Judge in 
appeal held that he had no jurisdiction 
sitting in appeal (but only in proceedings 
under the Controverted Elections Ordin
ance) to consider the validity of these 
votes, though he doubted their validity. 
“Residence” means a man’s habitual 
physical presence in a place or country 
which may or may not be his home ; the 
word "habitual” does not mean presence 
in a place for either a long or short time, 
but the presence there for the greater 
part of that period. In re Banff' Terri 
torial Election, Brett v. Si/ton, No. 1,
( Rouleau, J., 180»), p. 140.

Controverted Election Ordinance — 
Practice — Stay of Proceedings —- 
Time for Particulars—Jurisdiction 
of Judge to Extend—Judicature Ordin
ance — Typewritten Appeal Books— 
Costs.] —Under the provisions of s. 18 
of the Controverted Elections Ordin
ance and rule 548 of the Judicature
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Ordinance, the Judge has jurisdiction to 
extend the time for applying for particu
lars even after the time limited by s. II 
of the former Ordinance has elapsed. 
Proceedings stayed, pending appeal time 
for applying for particulars enlarged, 
typewritten instead of printed appeal 
books- allowed and costs directed to abide 
result of appeal. In He Banff Election, 
Brett v. lufton, No. 3 (Scott, .1., I Si ), 
p. 203.

The Controverted Election Ordinance —
Petition — Signature — Preliminary 
Objections.] —Held, reversing the judg
ment of Scott, J., McGuire. .1., doubting, 
that a petition may be set aside upon 
summary application upon grounds other 
than those contained in s. 10 of the Con
troverted hlection Ordinance. In He 
Banff Election, Brett v. Sift on, No. 2, 
(Scott, .!., !.MINI, Ct„ 18»), p*. IBS.

ESTOPPEL.
See Attachment of Debts, 1—Land 

Titles, 2—Practice, 4—Principal 
and Agent, 1.

EVIDENCE.
Evidence — Secondary Evidence — 

Handwriting—On proper evidence as to 
non-production of original, secondary 
evidence of the contents of a letter, given 
by a witness who had seen the author 
write once only, was admitted. Ma re g 
v. Pierce, No. 2 (Wetmore, J., 1890), p. 
240.

Cross-Examination for Discovery] —
Held, per Rouleau, .1., (1) That where a 
party has been cross-examined on an affi
davit made by him, the opposite party 
can use such examination at the trial as 
evidence in rebuttal of the evidence of 
the same party. Livingston v. Col pit tu 
(Rouleau, J., 1900), p. 441.

See Contract, 3—Criminal Law, 5— 
Husband and Wife—Liquor Laws, 1, 
3—Practice, 4 Principal and Agent, 
1. 2—Sale of Goods, 1—Solicitor and 
Client, 3.

EXECUTION.
ExecutionChattel Mortgage — Cre

ditors' Hdief Ordinance—Priorities] 
—Held, (Wetmore, .1 , hésitante), that

[VOL.

executions against goods placed in the 
hands of a sheriff subsequently to the 
making of a chattel mortgage by the ex
ecution debtor, on the goods seized, at
tach only on the equity of redemption 
and are not entitled under the Creditors’ 
Relief Ordinance to share with execu
tions placed in the hands of the sheriff 
prior to the giving of the mortgage. 
Roach v. McLachlan, 19 O. A. R. 499, 
and Breithaupt v. Marr, 20 O. A. R. 089, 
followed. Judgment of Rouleau, J., af
firmed. Howard v. High Hiver 7 rad- 
ing Co. et al. (Rouleau, J., 1898, Ct., 
1899), p. 109.

See Attachment of Debts, v—Land 
~rTi.ES, 4—Landlord and Tenant, 1

Sheriff—Solicitor and Client, 3.

FRAUDULENT CONVEYANCE

See Attachment of Debts, 1.

FORFEITURE.
See Liquor Laws, 2.

GARNISHMENT.
Sec Attachment of Debts.

HOMESTEAD.
See Sale of Goods, 3.

HUSBAND AND WIFE.: 

Marriage- Marriage per Verba a. 
resenti—Condition of Territories i- 

1S7S — Presumption of Marriage— 
Evidence.] —In the year 1878 a white 
man and an Indian woman, domiciled 
in the North West Territories, entered 
into a contract of marriage per verba 
de presenti in the Territories without 
a ceremony of any kind, and cohabited 
as man and wife until the former’s de
cease : -Held, in view of the legal

Çravisions for the organization of the 
erritories and the actual condition, 

with reference to the facilities for the 
solemnization of maraiage, at least in 
the portion of the Territories in the 
vicinity of the contracting parties’ place 
of residence, that there was not a 
legally valid marriage. In bigamy
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cases, a strict proof of marriage is re
quired ; a different rule prevails in legiti
macy cases, where strict proof of the 
marriage of the parents is not required 
but may be presumed from cohabitation 
and repute ; but where the evidence 
shews the actual terms upon which the 
parents were cohabiting and the facts re
lied upon as constituting the marriage, 
no such presumption can arise. Re She
wn (Scott, J., 1891)), p. 83.

See Criminal Law, 2—Election 
(Dominion).

IMPLIED TERMS IN CONTRACT.
See Principal and Aoknt, 3.

INDEMNITY.
See Sheriff.

INDIAN.
See Criminal Law, 2—Hvhilxnd and 

Wife.

INTERPLEADER.
Interpleader Issue -Rower to Direct 

Trial of by Jury—North-Went Terri
tories Act, s. 88—Judicature Ordin
ance,s. 170.]— Neither a .1 udge'nor the 
court in banc has power to direct an in
terpleader issue to be tried by jury. 
Judgment of Scott, .1. affirmed. Mcln- 
tosh v. Slime (Scott, J., 1898, Ct., 1899), 
p. 97.

See Billh of Salk and Chattel 
Mortgager —Landlord and Ten
ant, 1.

JUDGMENT.
See Practice—Solicitor and Cli

ent, 3.

JURISDICTION.
See Maritime Law.

JURY
See Crim inal I. a w, 4— Interpleader.

JUSTICE OP THE PEACE.
See C< IN VICTION—PltOHlhition.

LAND TITLES.
land Titles Act, MBA—Confirmation 

of Tax Sale — Municipal Ordinance— 
Neglect of Purchaser to Apply for 
Transfer Within 'lime Limited—Et 
fed of Upon Authority of Treasurer to 
Execute '1 ransfer.] —Held, that, though 
a purchaser at municipal tax sale did not, 
within one month after the expiration of 
the time for redemption, make a demand 
upon the treasurer for a transfer, nor pay 
to him the $2.00 for such transfer, and it 
was not until long after the expiration of 
the said month that such demand and 
payment were made and such transfer 
executed, the treasurer had authority to 
execute the transfer to the purchaser. 
In re Prince Albert Tax Sales (Ct. 
1899), p. 198.

Land Registration—Land Titles Act, 
1804 — Earlier Land Registration 
Laws — Title by Estoppel — Duty of 
Registrar.]— The Registration of Titles 
Ordinance, the Territories Real Property 
Act and the Land Titles Act, 18114, 
discussed. Titles by Estoppel also dis
cussed. The registrar in issuing cer
tificates of ownership is bound to take 
notice of instruments registered or filed 
previously to the issue of the patent, 
under the provisions of the Registration 
of Titles Ordinance, or the Territories 
Real Property Act. It was the intention 
of the Territories Real Property Act and 
the Land Titles Act, 1894, to recognize 
and continue, as creating vested interests, 
the proper effect of all instruments regis
tered or filed under previous legislation 
in that behalf. Where an agreement for 
the sale of land by the Canadian Pacific 
Railway Company was registered under 
the Registration of Titles Ordinance, and 
subsequent instruments, purporting to 
be executed by the purchaser under the 
agreement, and persons claiming under 
him, were also registered or filed under 
that Ordinance or the Territories Real 
Property Act ; the Registrar, on an ap
plication by the company for a certifi
cate of ownership upon a patent sub
sequently issued to the company, was 
directed to issue the certificate of own
ership to the company indorsed with 
memoranda of the agreement and other 
instruments. Where, on a similar appli
cation, a transfer was filed under the 
Territories Real Property Act, purport
ing to be executed by the purchaser



530 LANDLORD AND TENANT—LAWS OF ENGLAND.

under an agreement (recited, but not 
registered or filed) for sale by the Can
adian Pacific Railway Company, and 
after the Registrar's reference, a quit 
claim deed from the transferee to the 
company was produced, the Registrar 
was directed to issue a clear certificate of 
ownership to the company. Where, on a 
similar application, V appeared that an 
agreement purporting to be executed by 
the purchaser under an agreement (recit
ed but not registered or filed) for sale by 
the company, was registered, and also 
other instruments purporting to be exe
cuted by persons claiming under the pur
chaser, the Judge, to whom the reference 
was made was advised to cause notice to 
be given, to all persons appearing to 
to be interested, of the time and place 
when the questions submitted by the 
Registrar would be investigated. If such 
parties failed to appear, or having appear
ed failed to establish the existence of 
the agreement, the Registrar should be 
directed to issue a clear certificate of own
ership to the company. If the existence 
of the agreement was properly proved the 
proof should be filed with the Registrar, 
and he should be directed to issue a cer
tificate of ownership to the company, in
dorsed will*, memoranda shewing the in
terests apparently created by the agree
ment ana other instruments. In re the \ 
Lands Title Act, 1894, n,,d Cana
dian Pacific Railway Company (Ct. 
1811»). p. 227.

"Land Title® Acti IS»!,”—Application 
to Briny Land Under Act —Uncertainty 
in Description of Lands ] —A deed in 
which the land is described as a certain 
parcel of land "saving and reserving 
nevertheless thereout and therefrom any 
lots or blocks that may heretofore have 
been deeded to others" is unless supple
mented by conclusive evidence of the full 
extent of the exceptions so uncertain to 
justify the Registrar in acting on it in an 
application to bring the land under the 
Land Titles Act, 181)4. In re Land 
Titles Act and Lillis (Ct., 18»»), p. 3(10.

Land Titles Act—Execution—Renewal 
—Refiling with Registrar—Statute — 
Construction — Tax Sale —Confirma
tion—Notice.] —The Land Titles Act, 
181)4. s. »2, s.-s. 1, is amended by 63 & 
64 Viet. (1900), c. 21, s. 2, (assented to 
July 7th, 1900), by the addition of a pro
viso, "that every writ shall cease to bind 
or affect land at the expiration of two 
years from the date of the receipt thereof

[VOL.
by the Registrar * * * unless before 
the expiration of such period of two 
years a renewal of such writ is filed with 
the Registrar in the same manner as the 
original is required to be filed with him." 
This proviso is not retroactive so as to 
apply to a writ of execution, which would 
have expired but was renewed before the 
7th July, 1»IH); such a writ, therefore, 
remains in full force though a renewal 
thereof has not been filed with the Reg
istrar either before or after that date. 
The execution creditors in such a writ 
should consequently be notified of an ap
plication for the confirmation of a tax 
sale of land of the execution debtor. Re 
Town of Prince Albert (McGuire, J.,
1901 >. p. 610, -------

LANDLORD AND TENANT.
Landlord and Tenant—Rent—Seizure 

under Execution—8 Anne c. 14— In
terpleader.]—Where goods are seized 
under execution on leasehold premises 
and are claimed by a third party, who 
establishes his title thereto, the Statute 8 
Anne c. 14 does not entitle the landlord 
to be paid rent by the sheriff. Where, 
however, goods seized by the sheriff were 
claimed by a third party, and under an 
interpleader order were sold and the pro
ceeds paid into Court pending the trial of 
an issue as to the ownership of the goods, 
and the trial of a second issue had been 
directed between the landlord and the 
execution creditor as to the landlord’s 
tight to the rent claimed, and the claim
ants in the first issue consented to the 
landlord's claim being satisfied, even if 
they should be successful in the issue, 
the landlord was held entitled to be paid 
out of the fund in court the arrears of 
rent, not exceeding one year’s rent, with
out awaiting the decision of the issue as 
to the ownership of the goods. Judg
ment of Rouleau, Jaffirmed. Robinson 
V. McIntosh (Rouleau, J.. 1898, Ct. 
189»), p. 102.

Landlord and Tenant Distress—Dis
tress Remaining Unsold—Suspension 

, of Action for Rent]— It being found on 
the evidence that a distress had been 
made, and that the goods distrained re
mained unsold in the plaintiff’s hands 
Held, following Lehain v. Philpot, 44 L. 
J. Ex. 225, that the right of action for 
the rent was suspended. Smith v. Haight 
(Wetmore, J., 1»00), p. 387.

I

LAWS or ENGLAND.
See Husband and Wife,
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LICENSES.

See Constitution a i. Law.

LIEN.
See Attachment of Dkhts, 1—Crim- 

inai. Law, 1—Maritime Law.

LIEN NOTE.
Sec Conditional Salk.

LIEUTENANT GOVERNOR IN COUNCIL
See Municipal Law.

LI UITATION OF ACTIONS.
See Practice, 18.

LIQUOR LAWS.
Liquor License Ordinance Open Bar 

in Prohibited Hour* — Evidence of 
Liquor License—Certiorari ]- A con
viction under the Liquor License Ordin-1 
ance against a hotel-keeper, for allowing 
his bar to be open during prohibited 
hours, is invalid, if the information does 
not allege, nor is proof made, that the 
accused held a liquor license for the hotel 
premises. The Queen v. Ilendereon 
( Rouleau. .1., 1899), p. 140.

Liquor License Ordinance Conviction 
Involving Forfeiture of License—Ap
peal 'I herefrom—Effect Thereof Upon 
Forfeiture.]—Held, (Richardson, J , dis
senting), that where a licensee is convict
ed under s. 122 (8) of the Liquor License 
Ordinance, of supplying to an interdicted 
person, with knowledge of such interdic
tion, the effect of such conviction being 
that “his license shall be forfeited,” an 
appeal from such conviction is a stay of 
proceedings and suspends all the con
sequences of the conviction, including 
the forfeiture of the license. Siniington 
v. Colbonrne (Ct. 1900), p. 372,

Liquor License Ordinance Ear Open 
During Prohibited Hours.]—Upon a 
charge of having had a bar-room open 
and sold liquor during prohibited hours 
the prosecution must either allege or 
prove that the defendant was a licensee.

| The Queen v. Davidson (Ct. 1900), p. 
425.

Liquor License Ordinance Appeal—
Affidavit of Merits—Ultra Vires— 

Jurisdiction. ]—Chapter 32 of Ordinance 
of 1900, s. 22, amending the Liquor Li
cense Ordinance (C. O. 1898, c. 89), re
quires that a special affidavit of the party 
appealing shall be transmitted with the 
conviction to the Court to which the ap
peal is given Held, against the conten
tions, ( 1 ) that this provision is applicable 
only where the appeal is based on a de
nial of the facts established in evidence, 
and not where a question of law arising 
on such facts is involved ; and (2) that 
the provision is ultra vires of the legis
lative Assembly of the Territories—that 
there was no jurisdiction to entertain an 
appeal where this provision had not been 
complied with. The King v. McLeod 
(Richardson, J., 1901), p. 513.

MAGISTRATE.
Sec Prohibition.
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MARITIME LAW.
Maritime Law—Inland Waters Sea

man's Act -Seaman's Wages—Mari
time Lien—Admiralty Jurisdiction of 
Supreme Court N. W. The Supreme 
Court of the North-West Territories has 
concurrent jurirdiction with the Ex
chequer Court of Canada in Admiralty 
matters inasmuch as the Court of Chanc
ery in England had on the 15th July, 
1870, concurrent jurisdiction with the 
Court of Admiralty. Kelly v. The Alaska 
Mining and Trading Co. (Rouleau, J., 
1899). p. 18.

MARRIAGE.
See Husband and Wife.

MASTER AND SERVANT.
Master and Servant - Wages—Month

ly Rate—Entire Contract Behavior of 
Master to Servants.]—It was found as a 
fact, on contradictory evidence, that the 
plaintiff hired with the defendant at $18 
for the first month, and, if each party was 
satisfactory to the other, for $20 for the 
whole working season including the first
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month, and that the wages though fixed 
with reference to the months, were pay- 
aide only at the end of the period of 
hiring. The plaintiff after working for 
some months left, and sued for the wages 
for the number of months he had worked, 
less the wages for the first month, which 
hail been paid : -Held, that the contract 
was an entire one and that the plaintiff 
could not succeed. Nature of behavior 
of master towards servant justifying the 
servant in leaving, discussed. Owen v. 
James (Wetmore, .1., 1899). p. 171.

Master and Servant -Servant Wrong 
fully Leaving Employment —Right to 
Ra^t Due Wage*.]—A servant, whose 
wages are payable periodically and who 
is dismissed from his master’s employ
ment for good cause, or leaves without 
justifiable cause, after one of such periods 
has passed, is nevertheless entitled to re-1 
cover any unpaid wages accrued up to 
the date of the last of such periods ; a 
right of action accrues at the lapse of each 
of such periods. The master has only 
the right to recover damages against the 
servant for breach of his contract. Tay
lor v. Kinsey (Wetmore, J., 1SIK1), p. 
178.

Master and Servant - Contract of Hir
ing — Statute of F rani* — (Quantum 
Meruit.]—Held, following Giles v. Me- 
Ewen. 11 Man. R. 150, that where a con
tract of hiring is not enforceable by rea
son of the Statute of Frauds, inasmuch 
as it was not to be performed within a 
year of the making thereof, the servant is 
entitled to recover on a quantum meruit 
where he is dismissed without justifiable 
cause. Justifiable grounds for dismissal 
discussed. Rose v. Winter*! (Wetmore, 
J., 1900), p. 353.

Master and Servant's Ordinance
Non payment of Wage» — Counter 
claim by Master— Traduction ] —On 
the hearing of a complaint before a Jus
tice of the Peace, under the Ordinance re
specting Masters and Servants (C. O. 
1808 c. 50), by a servant against his mas
ter for non-payment of wages, the Justice 
has no jurisdiction to allow against the 
amount of wages any sum by way of dam
ages sustained by the master by reason 
of the servant’s neglect or refusal to per
form his duty. Brown v. Craft (Rich
ardson, J., 1901), p. 461.

See Practice, 11.
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MISNOMER
See Practice. 9.

MISTAKE OF LAW.
See Counsel Fees—Sheriff.

MORTGAGE
See Practice 4.

MUNICIPAL LAW.
Manlelpal Ordinance Money Ry law 

— Debenture», Form of— Practice — 
Stated Cas»■ — Parties — Lieutenant- 
Cover not in Council.]—A by-law (not 
being for local improvements) which pro
vides for the postponement of the pay
ment of the principal to the end of the 
term over which the debentures are to 
run. and for the same is being met by a 
sinking fund, instead of providing for 
the payment of the principal by equal in
stalments, is not in accordance with the 
Municipal Ordinance, (C. O. 18118. c. 70), 
ami that for that reason the Lieutenant- 
Governor in Council is warranted in with
holding his assent thereto. (But see now 
Ord, 1901, c. 23, s. 1), amending s. 218 of 
the Mun. Ord.:— (Jiuere, whether the 
Lieutenant-Governor in Council can be a 
proper party to a cause or matter, and 
therefore whether the Court should en
tertain a stated case to which the Lieu
tenant-Governor is a party. In re Ed
monton By-hue (Ct., 1900), p. 450.

See Constitutional Law — Land 
Titles, 1

NEGLIGENCE
See Parent and Child.

N. W. M. POLICE.
See Prohihition.

PARENT AND CHILD.
Detinue — Trover—Negligence — Par

ent and Child.] —A lad borrowed a horse 
from a person from whom his father had 
forbidden him to borrow horses. 
On the son reaching home with the 
horse, his father told him to tie it 
np, with the intention that his son 
should, when through his work, return 
it. On bis father attempting to untie
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the horse for the purpose of his son re
turning it, it broke away and was lost, 
and the father made no effort to find it : 
—Held, the father was not liable to de
tinue or trover, or in an action for negli
gence. Kirkland v. Hendernecht 
(Wetmore, .1., 181)9), p. 195.

PARTNERSHIP.
Sec Pita<tick, 8 — Principal and 

Ament, 1.
PRACTICE.

Speedy Judgment—Rules 1<>$ and 
lOJt—Abridging Time fur Return of 
Summon*.]—Notwithstanding the pro
visions of Rule 548 a Judge has no power 
to abridge the time for the return of a 
summons for speedy judgment taken out 
under Rules 103 and 104 of the Judica
ture Ordinance. 7 oronto Rail waif Com
pany v. Rain (Scott, J., 1899), p. 28.

Practice — Contempt of Court—At
tach ment—Examination for Dimocery 
—Product ion. ]—Held, (1) that an at
tachment can be issued for contempt in 
not producing documents for inspection 
on an examination for discovery, an order 
for production for inspection has to be 
made, (2) that an order for production of 
books for inspection must state the time, 
or time after service thereof, within 
which the books are to be produced, and 
the copy thereof served must be indorsed 
with notice of the consequence of neglect 
or refusal to obey the same. Smith v. 
McKay (Ct.. 189»), p. 202.

Discovery — Action for Wrongful 
Dismissal and Libel—Relevancy.] — 
The plaintiff had, as a member of the 
Medical Board of the defendants, recom
mended a certain woman as a nurse, and 
she was employed by the defendants. 
Subsequently the defendants having been 
informed that the plaintiff had introduced 
the woman under an assumed name, and 
had previously been living in adultery 
with her, dismissed the plaintiff from 
their Medical Board and withdrew per
mission to him to deliver lectures to the 
nurses, by a resolution of their board of 
directors, in which the grounds of their 
action were stated to be that the plaintiff 
had “recommended as a nurse a woman 
who was not a fit and proper person for 
the position, and had in doing so done 
injury to the hospital, and for other rea
sons" not specified in resolution. The

plaintiff sued for wrongful dismissal and 
for libel. In their defence the defend
ants set up that the alleged libel was 
privileged and that they had received in
formation to the effect that the plaintiff 
had been living in adultery with the wo
man in question some time previous to 
his appointment. Upon his examination 
for discovery, the plaintiff was asked 
several questions as to his former rela
tionship with the woman. These he re
fused to answer. Upon an application to 
compel him to answer : -Held, that the 
plaintiff was bound to answer all questions 
the answers to which would tend to show 
whether or not the woman in question 
was or was not a fit and proper person to 
be employed as a nurse, even though the 
facts sought to be proven had occurred 
previously to the plaintiff’s appointment, 
and that evidence tending to show that 
the woman had been living in adultery 
or leading an immoral life was evidence 
bearing on that issue, especially as the 
adultery was alleged to have been com
mitted with the plaintiff himself, and he 
would therefore be aware of it and of the 
fact that the woman was not a fit and 
proper person when he recommended her 
appointment. lags v. Calgary General 
Hospital (Scott, J., 1899), p. 58.

Practice Pleading—Striking Out— 
Point of Law—Particulars—Estoppel 
—Deed Absolute in Form but in Reality 
a Mortgage —Admissibility of Evidence 
—Character of Evidence.]— A pleading 
cannot be struck out on summary appli
cation on the grounds that it is bad in 
law, unless it discloses no reasonable 
cause of action or answer (R. 151), or is 
so framed as to prejudice, embarrass or de
lay the fair trial of the action (R. 127), but 
the opposite party may raise the point of 
law under Rule 149, or the Court or 
Judge may direct the question of law, 
if there appear to be one, to be raised 
by special case or in such other man
ner as the Court or Judge may deem 
expedient ; or semble, the opposite party 
may take the point at the trial, though 
it has not been otherwise previously 
taken. Even assuming that English or
der 19, r. 6 (Mar. R. 202), is in force, 
before an application to strike out a 
pleading for want of particulars can be 
made, an application must first be made 
for further and better particulars under 
R. 212. Upon such an' application, the 
Judge may impose the term that if the
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particulars ordered are not furnished, the 
pleading shall he struck out. Where the 
statement of claim set up a case for re
formation of a document on grounds other 
than that of fraud and by the reply fraud 
was set up, it was held that the reply was 
had in law, under Rule 117 as being a de
parture Held, as against the objection 
that the plaintiff was estopped by the re
citals and other statements in the deed, 
of which he sought reformation, that 
parol evidence, to show that a convey
ance absolute on its face was intended to 
take effect as a mortgage only, is adress
able, but that such evidence must be of 
the clearest, most conclusive and unques
tionable character. The evidence on the 
ilaintiff's behalf was in this case held to 
>e sufficient to establish the plaintiff's 

case. Boardman v. Handley (Wet- 
more, J., 1890), p. 299.

Practice Place of Entering Suit — 
District. of Deputy Clerk]—In a small 
debt action where the cause of action 
arises within the district of a deputy 
clerk, and the defendant resides within 
the said district, the writ must be issued 
out of the office of the deputy clerk of 
the district and a writ issued by the clerk 
of the district from his own office will be 
set aside as irregular. Sharpies v. Pair- 
ell (Rouleau, J., 1S99), p. 91.

Practice—Commission to take evi
dence of Witnesses Abroad—Examina
tion of Party Thereunder ] —Under a 
general commission to examine witnesses 
abroad on behalf of both parties, the wit
nesses intended to be examined not being 
named in the order or the commission, it 
is not permissible for the plaintiff to give 
his evidence before the commissioner, 
and, where the commission is opened at 
the trial, the plaintiff’s depositions on 
being tendered in evidence will be re- 
"ected. Wright v. Shaft ink (Rouleau, 
., 1909), p. 817.
Judgment—Sale of Lands thereunder 

—Setting Aside Judgment —Leave to 
Defend — Substitutional Service of 
Writ —Service on a Foreigner—Rights 
of Innocent Purchasers Under Judicial 
Sate.]—The plaintiffs in 1899 issued a 
writ against the defendant company, and 
six individual defendants who were share
holders in the company, and in their 
statement of claim asked that the indi
vidual defendants be declared trustees 
for the defendant company of certain 
mining locations in Alberta : that the 
lands be sold under the order of the 
Court, and the proceeds applied in pay

ment of the plaintiff’s claim against the 
defendant company under a prior judg
ment which was still unsatisfied. Healy, 
one of the defendants, was a for
eigner and resitled out of the ju
risdiction. An order for the substi
tutional service of the writ by pre-paid 
registered letter was obtained, but the 
writ, as a matter of fact, never came to 
his notice ; judgment was entered in de
fault of defence against all the defend
ants, the lands were sold to one Sills, the 
sale was confirmed by an order of the 
Court and a certificate of title was issued 
by the registrar to Sills, under the Court’s 
direction. On an application in June,
1899, by the defendant Healy, to have 
the judgment and sale set aside and for 
leave to defend upon the grounds : ( ! ) 
that the material upon which the order 
for substitutional service had been made 
was insufficient ; (2) that he had no ac
tual nolice of the proceedings under 
which the judgment had been pronounc
ed (3) that the judgment had been fraud
ulently obtained ; (4) that notice of the 
writ, and not a copy of it, should have 
been served upon him : —Held, (1 ) that 
the material upon which the order for 
substitutional service had been made was 
sufficient. (2) That the alleged fraud 
had not been proven. (3) That following 
Moore v. Martin, 1 N. \V. T. R. pt. 2, p. 
48 ; 1 Terr. L. R. 239, the service of the 
writ itself upon Healy, though a foreign
er, and out of the jurisdiction, was neither 
a nullity nor irregular, inasmuch as the 
form of writ provided in the Territories 
is itself a notice. (4) That although 
Healy had no actual notice of the pro
ceedings. yet a substitutional service was 
affected in the mode prescribed in the or
der, and the order was made on sufficient 
material, the Court had jurisdiction to 
deal with his interest in the property ; 
that the purchaser Sills was not bound to 
ascertain that the substitutional service 
provided for had the effect of bringing 
the proceedings to the notice of Healy, 
and that the purchaser’s rights should 
not therefore be disturbed. (5) That as 
Healy had disclosed a defence upon the 
merits, he should be allowed in to defend 
upon giving security for the plaintiff’s 
costs. Conrad et al., v. Alberta Mining 
Company, Limited, et al. (Scott, .1.,
1900, Ct. 11MX)), p. 322. Affirmed on appeal 
to court in banc (Ct. 1900), p. 412.

Third Party Notice— Sere ice out of
the Jurisdiction—Partners Carrying 
on Business out of the Jurisdiction— 
Amendment — Irregular Affidavit.]—
After service of the writ the defendant
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applied for and obtained under Rule 60 
(J.O. 1898), leave to issue and serve ex 
juris a third party notice on the P. P. 
Co., on a partnership carrying on a 
business without and not within the 
Territories. The notice was directed to 
them under that name and not to the 
several partners as individuals, and was 
served upon an officer of the partner
ship, and not upon any of the partners 
individually:—Held, (1) that the or
der giving leave to issue the third party 
notice to a firm not carrying on business 
within the jurisdiction, in the firm’s 
name, was not authorized under Rule 
60: (2) that such a notice must be per
sonally served upon the members of the 
firm. Where the firm does not carry on 
business within the jurisdiction amend
ment of the proceedings was allowed. 
An affidavit incorrectly intituled was, 
under the authority of Rule 306 J. O. 
1898, received and filed. Imperial Bank 
Of Canada v. Hull (Scott, J., 1900), p. 
331.

Replevin —Affidavit— Bond—Mis
nomer — Burettes — Justification — 
Chamber Summons.]—On an applica
tion to set aside a writ of replevin on 
the following grounds: (a) the affidavit 
upon which the writ issued was sworn 
before the issue of the writ of sum
mons in the action: (b) the replevin 
bond was executed before the issue of 
the writ of summons; (c) there was a 
misnomer of the defendant in the affi
davit, writ and other proceedings: and 
(d) there was but one surety in the re
plevin bond: the application was dis
missed. Such an application was prop
erly made by summons under R. 458 
of the Judicature Ordinance (C. O.. 
1898, c. 21). An affidavit of justification 
on a replevin bond is not necessary. 
Man n v. Pierce. No. 1 (Wetmore, J., 
190ft), p. 186.

Examination for Discovery
Production of Documents.]- In an ac
tion against some of the members of 
an unincorporated Musical Society for 
infringement of the copyright of a mu
sical composition, the secretary-treasur
er, one of the members sued, stated in 
his examination that he had taken min
utes of meetings of the members of the 
society at which proceedings took place, 
relating to the performance of the com
position in question, and that he had
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handed these and other documents re
ferring to the same matters to the advo
cate for all the defendants: — Held, 
against the objection that this defend
ant was not bound to produce these 
documents because they concerned per
sons other than the defendants, viz., the 
members of the society, not sued,—that 
this defendant was bound to produce 
them. It is not a ground for resisting 
production that a person, not before 
the Court, has an interest in the docu
ment. Carte v. Dennis. cl al. (Richard
son, J., 1900), p. 357.

Small Debt Procedure —Claim 
or Demand for Debt—Claim for Wrong
ful Dismissal—Setting Aside or Allow
ing the Proceedings to Stand.] — A 
claim by a servant hired by the month 
against his master for wrongful dis
missal in the middle of the month does 
not fall within the meaning of the 
words “all claims and demands for 
debt” in the Judicature Ordinance, 
1898, and proceedings to recover the 
same cannot be taken under the small 
debt procedure. Where, however, the 
plaintiff has brought an action for such 
a claim under the small debt procedure, 
and it appears that the defendant has 
not been in any way prejudiced, the 
Court or a Judge will under the power 
given by Rule 538, direct that the writ 
of summons and the service thereof, 
shall stand, but that the action shall 
continue as an action, under the ordi
nary procedure. McNeill)/ v. Beattie 
(Scott, J., 1900), p. 360.

Practice —Writ of Summons—For
eign Corporation—Agent —Service.]— 
A writ of summons for service within 
the jurisdiction was, with the service 
thereof, set aside, where it appeared 
that the defendant was a foreign cor
poration, having no agent within the 
jurisdiction, who could be served. Eh- 
man v. The New Hamburg Manufactur
ing Company (Richardson, J„ 1900), 
p. 363.

Writ of Summons — Small Debt 
Procedure—Failure to Serve—Writ of 
Su in mons—Expiry— A batemen t—A lias 
Writ of Summons—Limitation of Ac
tions.]—A writ of summons (under the 

, small debt procedure) had been issued 
in an action on a debt before the per
iod, after which it would become barred 

I by the Limitations Ordinance, has ex
pired: it was, however, never served :

36
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but after the expiry of the period fixed 
by the Ordinance an alias writ of sum
mons was issued :—Held, in view of the 
provisions of Rule 542 of the Judica
ture Ordinance (C. O. 1898. c. 21), 
the issue of the alias writ of summons 
prevented the operation of the Limita
tions Ordinance, and that therefore, 
the Ordinance afforded no defence to 
the action. Curry v. lirotman (Wet- 
more, J., 1900), p. 309.

Practice —Service of Writ of Sum- 
mon.v Ex Juris on a Foreigner—Writ 
or Xotiec—Setting Aside Order for Ser
vi ee—lionu Fide Purchaser Fader De
cree of Court—Protection of.J— The 
question in what circumstances and to 
what extent provisions in the Rules 
under the English Judicature Act are 
to be held incorporated with the Judi
cature Ordinance discussed. English 
Order XI. ( Marginal Rules, 64-70), is 
not in force in the Territories. The 
Judicature Ordinance, 1893, s. 32, auth
orizes an order for the service of a writ 
of summons ex juris, though the party 
to be served is not a British subject, 
and the order should provide for ser
vice of the writ of summons, not of a 
notice thereof. See Ordinances, 1901, c. 
lo, s. 12, striking out “commanded" in 
the form of writ and substituting "no
tified." Judgment of Scott, J., reported 
ante p. 322, on this and other points 
affirmed. Conrad el al. v. The Alberta 
Mining Co., Ltd., el al. (Ct„ 1900), p. 
412.

Practice Evidence on Commission 
or Order Speiial Examiner- -Appoint
ment of Person or Office-holder—Suc
cessor in Office—Authority to take De
positions Irregularity — Suppres
sion.]—An order appointed "E.K.A.. of 
Nelhart, Montana, U. 8. v. a Justice <>t 
the Peace," a special examiner to take 
the depositions of certain witnesses; 
the depositions were in fact taken by 
one G.P.M., a Justice of the Peace, it 
appearing that E.K.A. had ceased to 
hold office, and that G.P.M. was his sue 
cessor in office. An agent for each party 
appeared on the taking of the deposi
tions, and it did not appear that any 
objection was made to G.P.M. taking 
the depositions:—Held, that the deposi
tions were taken by G.P.M. without 
authority, and, therefore, could not be 
used in evidence. Held, also that the 
depositions being taken without auth
ority and being not merely irregular,

a substantative motion to suppress was 
not necessary and that the objection 
could be taken upon their being tend
ered in evidence. Claverie el al. v. 
dory, Pafjnae r. (Haverie (Scott, J., 
1901), p. 470.

Examination of witness refusing to 
make affidavit—See Affidavit.

Action by plaintiff in two different 
capacities See Solicitor ami Ci.ikxt, 2.

Severing defences — See Solicitor 
AND CLILNT, 3.

See Elkction (Tkrritorial), 2 — 
Solicitor \ni> Ci.ikxt. 1.

PRINCIPAL AMD AGENT.
Principal and Agent —Partner

ship—Evidence —Admissions— Credi
bility of Witnesses—Finding of Trial 
Judge notification — Consideration

-Estoppel. )—O. purchased goods from 
the plaintiff on the credit of a partner
ship, which he represented lo the plain
tiff existed between himself and the de
fendant. The trial Judge (Rouleau, 
J.), on contradictory evidence of the 
statements and conduct of the defend
ant after the goods were supplied, ac
cepted the plaintiff's version of what 
took place, and held that the admissions 
of the defendant established a partner
ship. On appeal, the Court in banc, 
while feeling hound to acecpt the trial 
Judge's view as to the credibility of 
the witnesses was of opinion that the 
evidence did not establish a partner
ship, but established a ratification by 
the defendant. Per curiam: A ratifi
cation is not a contract; it is the adop

tion of a contract previously made in 
I the name of the ratifying party, it re
quires no consideration to support it. 
The dissenting judgment of Martin, 
B., in Brook v. Hook, L.R. 6, Ex. 89, 
must be taken as an accurate statement 
of law. Scott v. The Bank of New 
Brunswick, 23 S.i.R. 277, followed. A 
statement by T., made after the goods 
were supplied, that he and the defend 
ants were partners, would not, though 
a "holding out” to the same effect 
made before the goods were supplied 
would, constitute an estoppel. Grady 
v. Tierney (Rouleau, J.. 1899, Ct., 1899) 
p. 133.

Principal and Agent —Crown — 
Contrail—Liability of Agent—Extrin
sic Evidence.]—The defendant,the prin
cipal of an Industrial School, an em
ployee of the Dominion Government,
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entered into and signed in his own 
name a written agreement engaging the 
plaintiff for a certain period in a cer
tain employment. The factory in which 
the plaintiff was employed being de
stroyed by fire, and the plaintiff thrown 
out of employment, he sued the defend
ant for wrongful dismissal: — Held, 
that evidence of the capacity in which 
the defendant entered into the agree
ment and the other surrounding cir
cumstances was admissible. It appear
ing that the defendant acted merely as 
agent for the Government:—Held, that 
the defendant was not liable. Boez v. 
Hugonnard (Richardson, J., 1899), p. 
69.

Implied Warranty ol Title.) —
A person who enters into a contract, 
expressly as agent for a principal im
pliedly warrents his authority; and if 
he has in fact no such authority he 
may be sued under that implied con
tract, and is bound to make good to 
the other contracting party what that 
party has lost or failed to obtain by 
reason of the non-existence of the auth
ority. Collen v. Wright, 27 L.J.Q.B.215, 
followed. Coif v. Dowling, et al. (Rou
leau, J„ 1901), p. 464.

«See Company — Counsel Fees— 
Election (Dominion)—Practice, 12 
—Sale of Goods, 2.

PROHIBITION.
Prohibition — X. W. M. P. Act, 

1894—Expiration of Period of Service 
—Pass, Issue and Cancellation of— 
Discharge from Force—X. W. M. P. 
Officers as Magistrates — Disqualifica
tion bp Interest or Bias from Trying 
Deserter—Writ of Prohibition, Prema
ture Application for.]—A constable in 
the N. W. M. Police, whose term of ser
vice would expire in six days, applied 
to the superintendent commanding the 
post for six days' leave of absence. The 
superintendent approved of the appli
cation, and appointed a board to verify 
and record the service of the constable, 
who delivered up his kit and signed a 
receipt in which it was stated that he 
had beer settled with to the end of his 
term of service. The board made a 
favourable report, post-dating it six 
days, to the ordinary form of which 
were added the words, under the head 
of "Remarks of Board and Commis
sioner:" "term of service having ex
pired, he is discharged.” The pass for 
the six days' leave of absence was is

sued but not delivered to the constable, 
and a cheque for the balance of his pay 
was being prepared when the superin
tendent revoked the pass and ordered 
the constable to be notified that his 
pass had been revoked, the board’s re
port cancelled, and the issue of the 
cheque for the balance of his pay re
fused; and he was ordered to continue 
in duty for the remaining six days of 
his term of service. The constable re
fused to obey the order to continue in 
duty, and absented himself from his 
quarters and duty, remaining absent 
without further leave. Proceedings for 
his arrest and trial under s. 18 of the 
"N.W.M. Police Act, 1894,” being about 
to be taken, a summons for a writ of 
prohibition was taken out:—Held, per 
Rouleau, J., (1) That the superintend
ent had no authority to cancel the 
pass. (2) That the board having sign
ed the constable’s discharge and his 
pass for six days leave of absence hav
ing issued, the superintendent had no 
power or authority to cancel these pro
ceedings, and that the constable had 
ceased to be a member of the police 
force. (3) That an intention on the 
part of the superintendent to proceed 
to arrest and try the constable as a de
serter, it was a fair open case for the 
issue of a writ of prohibition to all of
ficers of the N.W.M. Police, prohibiting 
them from proceeding to do so. On 
appeal to the Full Court in banc, held 
per curiam, reversing the judgment of 
Rouleau, J.: (1) That the pass was re
vocable: (2) that the superintendent 
had authority to cancel proceedings of 
the board, and that such pass and pro
ceedings having been cancelled, the 
constable was still a member of the 
force. Held, also, per curiam, that as 
the officers mentioned in s. 18 of the 
“N. W. M. Police Act. 1894," had juris
diction to try a constable on a charge 
of desertion, and it had not been es
tablished that they were disqualified by 
interest of bias, the writ of prohibition 
should not have been granted. Per 
McGuire, J. (1) No charge in writing 
having been laid against the constable, 
as provided by s. 18, s.-s. 2, there was 
no suit or matter pending and prohibi
tion was consequently premature. (2) 
That the Court constituted by s. 18 of 
the “N. W. M. Police Act, 1894," was 
the proper tribunal to decide the ques
tions whether or not at the time the 
alleged offence was committed the con-
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stable was a member of the police for his purpose, which were thereupon 
force; and whether or not while such marked and separated from the others; 
a member he deserted, and further had that the defendant gave the plaintiff 
jurisdiction to enter on the trial of the $3 with which to purchase oats to feed 
accused, and prohibition should not the horses, and also bought and gave 
have issued unless and until that the plaintiff some rope with which to 
Court had acted wrongly in reference make halters for the horses; but that 
to these questions. In re Netleship: the horses never left the possession of 
Rouleau, J., 1899, Ct., 1899), p. 148. the plaintiff: Held. reversing the

PUBLIC OFFICER.
See Sheriff.

RATIFICATION.
See Company—Principal and 

Agent, v.

REPLEVIN.
See Practice, 9.

SALE OF GOODS.
Sale of Goods—Bailment—Grain 

—Grain Tickets—Extrinsic Evidence— 
Alterations in Documents.]— Plaintiff 
delivered wheat to the defendants, mill
ers, from time to time, receiving on de
livery, tickets of which the following is 
a sample: "22-11” (date) "H. L. Cargo, 
85 B. Wilt. J. & E. K.” (defendants' 
miller). Plaintiff alleged a sale of the 
whole; defendants a purchase of apart 
of the wheat delivered and a bailment 
of the remainder:—Held, that the tick
ets shewed delivery only and that the 
questions of sale or bailment must be 
determined by extrinsic evidence. On 
the evidence the trial Judge found for 
the defendants. The effect of altera
tions in documents discussed. Cargo v. 
Joyners (Richardson, J.. 1899), p. 64.

“Sale of Goods Ordinance" — 
Sections 6, 19, 20—Acceptance and De
livery—Principal and Agent— Statute 
of Frauds.]— Per Rouleau. J.,— That, 
on the evidence the plaintiff gave cred
it solely to the defendant, and that, 
therefore he was personally liable, 
though it was stated in evidence that 
he was a director of a mining prospect
ing company, and it was contended that 
he acted only as agent for the com
pany; the trial Judge being, however, 
of opinion that there was no sufficient 
evidence of the incorporation of the 
company. In an action for the price 
of 43 head of horses at $23 per head, 
the evidence established that the plain
tiff and defendant drove to the plain
tiff's ranch and saw the plaintiff's 
bunch of horses; that the defendant 
specified such horses as were unsuitable

.idgment of Rouleau, J., without deal
ing with the other points, that there 
was not such an actual receipt by the 
defendant of the horses as to establish 
a contract binding under s. 6 of the 
Sales of Goods Ordinance. Livingstone 
v. Colpitis (Rouleau. J., 1900, Ct. 1900), 
p. 441.

Sale of Goods and Lands— En
tire Contract—Passing of Property — 
Dominion Lands Art—Assignment of 
Unrccomrncndcd Homestead—Void As- 
signment.]—Plaintiff signed a written 
memorandum as follows: " I hereby 
agree to sell and make and execute the 
necessary papers to convey all my right, 
title and interest in (describing his 
homestead for which he had not been 
recommended), also (3 horses, a wagon 
and a plow), and any other implement 
or chattel of which I am now the own
er to (the defendant) for the sum of 
$480 to be paid as soon as the necessary 
papers are executed.” The defendant, 
without the plaintiff's knowledge, took 
possession of the horses; the plaintiff 
immediately objected to this. The plain
tiff sued for conversion, and the defend- 
and counterclaimed for damages for 
breach of the agreement:— Held, (1) 
That the contract was an entire one, 
and that, according to its terms, the 
property in the personal property would 
vest only on a proper conveyance of the 
land. (2) That the agreement, being 
one for the assignment of an unrecom
mended homestead was void, and that, 
although an agreement may be void in 
part, yet this being an entire contract 
was wholly void. Judgment was there
fore given for the plaintiff for damages 
for conversion of the horses; and the 
defendant's counterclaim for damages 
for breach of the agreement was dis
cussed. Flannaghan v. Healey (Wet- 
more, J., 1900), p. 391.

Sale Upon Condition — Waiver of 
Condition—Passing of Property—Det
inue—Demand and Refusal.] — The 
plaintiff sold to the defendant his one- 
half interest in a heifer named Irene, 
and registered as a thoroughbred, the
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defendant already being owner of the 
other half. The defendant subsequent
ly charged the plaintiff with having 
wrongfully secured the registration of 
the heifer as a thoroughbred when, as 
he claimed to be the fact, she was not. 
The charge was laid before the Execu
tive Committee of the Dominion Short 
Horn Breeders' Association at Toronto 
The parties then entered into a written 
agreement, which provided: (1) That 
the heifer should be resold to the plain
tiff at a certain price, (2) that on pay
ment of the price the heifer was to be
come the property of the plaintiff, (3) 
that the defendant agreed to withdraw 
the charge above referred to, and upon 
all proceedings in respect to it being 
dropped by the Association the “fore
going part” of the agreement was to 
be carried out. The defendant did not 
withdraw the charge, nor were the pro
ceedings dropped. The plaintiff twice 
tendered the purchase price of the heif
er to the defendant, which was refused. 
He then, without making a formal de
mand for the heifer, sued the defendant 
in detinue:—Held, that, as the condi
tion contained in the third clause of the 
agreement was inserted for the plain
tiff's benefit, he could waive it: that he 
had waived it, by proffering payment; 
that on refusal to accept the price, the 
defendant became ipsv facto the wrong
ful detainer of the heifer: that a de
mand and refusal was therefore not es
sential to the plaintiff’s light of action, 
and that the plaintiff was, therefore, 
entitled to succeed. Wright v. Shat- 
tuck (Rouleau, J., 1901), p. 455.

Bank Act — Bill of Lading with 
Draft Attached—Surrender of Bill of 
Lading Before Acceptance of Draft — 
Bight to Examine Goods—Liability of 
Drawee— Amendment of Pleadings — 
Costs.]—Held, (1) Where a consignor 
of perishable goods draws through a 
bank upon the consignee at sight for 
the amount of the contract price and 
attaches the bill of lading to the draft 
consignee was entitled to examine the 
goods before accepting them or paying 
the draft. (2) If it is necessary to ob
tain the bill of lading from the bank 
and surrender it to the carriers in or
der to make the examination the fact 
that the consignee does so, and 
thereby makes it impossible to return 
the bill of lading to the bank does not 
render him liable to pay the draft. (3) 
Under s. 73 of the Bank Act the bank

has no other or higher rights that the 
consignors, v 4 ) The fact that the bank 
indorses the bill of lading to the con
signee in order to enable him to exam
ine the goods does not transfer the 
right of the property in them to the 
consignee, and if the latter deals with 
the goods as his own by reshipping 
and selling them he becomes liable to 
the bank, in an action for conversion, 
for the goods or their value. Where, 
therefore, the bank, in such circum
stances, sued for the amount of the 
draft, and the defendant pleaded that 
a large portion of the goods were 
worthless, and paid into Court, the in
voice price of the portion sold by him, 
and it appeared in evidence that the 
portion unsold were absolutely worth
less, the Court directed an amendment 
of the statement of claim so as to make 
it an action of detinue, and gave judg
ment for the amount paid into Court, 
but without costs. Imperial Bank v. 
Hull (Rouleau, J„ 1901), p. 498.

SALE OF LANDS (JUDICIAL)
See Practice, 4, 14.

SCHOOL LAW.
See Assessment and Taxation, 1— 

Contract, 1.

SEAMEN.
See Maritime Law.

SHERIFF.
Sheriff — Execution Seizure under 

direction of Advocate — Advocate's 
Liability to Indemnify—Sheriff's Fees 
—Illegal Charges— Recovery Back — 
Mistake of Law.]—Where, by direction 
of the advocate for an execution credi
tor, the sheriff had seized and adver
tised for sale certain lands under the 
writ of execution, as being the prop
erty of a third party, and the third 
party recovered a judgment against the 
execution creditor, and the sheriff for 
the costs of an action to clear his title 
from the cloud created by the seizure 
and to enjoin the sale:—Held, that the 
advocate was bound to idemnify the 
sheriff, and, therefore, in an action by 
the sheriff claiming indemnity against 
the advocate, the execution creditor be
ing made a party defendant, the advo
cate was ordered to pay the execution 
creditor direct the amount owing on the 
execution against the sheriff. The 
same advocate had acted for the sheriff 
in defending the action of the third
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party against him, and the execution 
creditor. Held, that, inasmuch as the 
advocate was bound to idemnify the 
sheriff for all damages he had sustain
ed, by reason of his direction to seize, 
the advocate could not recover his costs 
against the sheriff. Judgment of Rou
leau, J., affirmed. ( Reversed on appeal, 
31 S.C.R. 615.) An advocate in the 
course of his practice had paid the sher
iff many items of charges for sheriff’s 
fees, on and in connection with writs 
placed in his hands, which it was after
wards discovered the sheriff was not 
entitled to charge. The advocate sued 
for the aggregate amount. Held, that 
these moneys having been paid under a 
mistake of law could not be recovered 
back. (Affirmed on another ground, 
lb.) Robertson v. Taylor (Rouleau, J., 
1900; Ct., 1901), p. 474.

SITUS.
Sen Assessment and Taxation, 1.

SOLICITOR AND CLIENT.
Taxation of Advocate's Bill —

Leave to Sign Judgment—Clerk's Cer
tifiante—Review of Taxation — Time 
for Review.]—Where a client has ob
tained au order in the usual form for 
the taxation of an advocate’s bill of 
costs upon which he has been sued and 
for a stay of the action pending the 
taxation, although he has made no sub
mission to pay the amount found due, 
the advocate after the taxation is end
ed and the clerk's certificate signed, is 
entitled to an order giving him leave to 
sign judgment against the client for the 
amount found due. The certificate of 
the clerk is final and conclusive as to 
the amount due to the advocate unless 
an application be made for a review of 
the taxation under s. 529 of the Judica
ture Ordinance, 1893. That section ap
plies to taxations between solicitor and 
client as well as between party and 
party. There is no necessity for an 
application on behalf of the advocate 
to confirm the certificate of the clerk 
as a report. The clerk’s certificate is 
not a report and need not first be set 
aside before the application for a re
view, and the intention of s. 529 is that 
a review thereunder should be had after 
the clerk’s certificate has been signed. 
Since the repeal of s.-s. 7 of s. 491 of 
the Judicature Ordinance 1893, there 
is no provision in our rules as to the 
time within which a review of taxation 
can be made, and therefore the provi

sions of English Order 65, Rule 27, 
(41), so far as they relate to the time 
within which an application to a Judge 
for a review shall be made are now in 
force in the Territories by virtue of s. 
556 of the Judicature Ordinance, 1893. 
Where the time for review has expired, 
the Judge has power under s. 555 in a 
proper case to extend the time for mak
ing the application for review. In re 
McCarthy, McCarthy v. Walker (No 
2) (Scott, J., 1899), p. 1.

Advocate's Bill—'Review of Tax
ation—Two Actions by the same Plain
tiff in Different Rights—Consolidated 
—Proceedings taken without Instruc
tions — Retainers — Commission.] — 
English Marginal Rule 192 provides 
that claims by or against an executor 
or administrator as such may be join
ed with claims by or against him per
sonally, provided the last mentioned 
claims are alleged to arise with refer
ence to the estate in respect of which 
the plaintiff or defendant sues or is 
sued as executor or administrator. 
Where separate proceedings were taken 
by plaintiff’s advocate upon two mort
gages, one made to the plaintiff in her 
personal capacity, and the other made 
to a deceased person, of whose will the 
plaintiff was executrix, and the plain
tiff, on taxation at her instance of the 
advocate’s bill of costs, failed to show 
that the claim upon the first mentioned 
mortgage arose with reference to the 
deceased’s estate, the advocate was held 
entitled to charge his client, the plain
tiff, with separate bills of costs in re
spect of each of the separate proceed
ings. Where proceedings for the sale 
of property in question in mortgage ac
tions were postponed from time to 
time upon the solicitation of the mort
gagor, and without instructions or con
sent of the plaintiff, the mortgagee, for 
the purpose of enabling the mortgagor 
to raise the necessary money to pay off 
the mortgage debt, and where these suc
cessive postponements resulted in se
curing for the mortgagee a larger sum 
than could have been realized by a 
forced sale, and the mortgagee accepted 
the benefit thus secured for her, she 
was held liable to pay to her advocate 
the costs and expenses incurred in con
nection with the various postpone
ments. Where the order for taxation of 
an advocate’s bill of costs, obtained at 
the instance of the client, did not re
serve to the client the right to dispute 
retainer:—Held, that the retainer must
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be taken to be admitted, and where in 
such a case the advocate had stated in 
writing that he did not intend to charge 
anything for certain proceedings taken 
without special instructions, but it ap
peared that the statement was made 
without consideration, the advocate was 
allowed his costs of such proceedings. 
Upon the taxation of the advocate’s 
bill of costs no counsel fee should be 
allowed in respect of an application 
made by a clerk of the advocate, and 
evidence should be given on the taxa
tion that the application for which a 
counsel fee is asked were in fact made 
by an advocate. An application to 
postpone a sale is a common applica
tion for which $2 only should be allow
ed. Upon the taxation of his bill the 
advocate will not be allowed a lump 
sum as commission upon a collection 
made for his client unless such evi
dence is produced before the taxing of
ficer as will enable him to ascertain 
that the commission represents reason
able and proper charges for services 
actually rendered. In re McCarthy. Mc
Carthy v. Walker (No. 3) (Scott, J., 
1899), p. 9.

Costs— Taxation —Review—Sever- 
in ft Defences—Set tiny Aside Judgment 
—Fi. fa. Lands—Examination for Dis
covery—Admissibility of.]—Where an 
action is tried against two or more de
fendants and any defendant separates 
in his defence, and the judgment is 
against all the defendants, the law is 
that each of them is liable for the dam
ages awarded by the judgment: and 
each of them is liable to the plaintiff 
for all costs taxed by him as properly 
incurred by him in the maintenance of 
his action, except as to costs caused to 
him by so much of the separate defence 
of any defendant as is and can be a de
fence for that defendant only as dis
tinguished from the other defendants. 
The foregoing rule laid down in Stumm 
v. Dixon, 22 Q.B.D. 99, 529, an action 
for tort, was held applicable to an ac
tion on a contract. In an action against 
two joint makers of a promissory note, 
who, though they set up substantially 
the same defence, severed in their de
fences:—Held, that on the taxation of 
the plaintiff’s costs, the following items 
should be allowed as against both de
fendants: (1) costs of a concurrent 
writ of summons against one of the de
fendants; (2) Costs occasioned by the 
separate defences of each defendant;

(3) costs of the examination for dis
covery of one of the defendants al
though as the other defendant had not 
been notified of the intention to hold 
the examination, the depositions were 
not admissible in evidence against him. 
Where a judgment by default was set a- 
side. and the defendant was given leave 
to defend on payment of costs. Held, 
that the defendant was liable to pay the 
costs of a ti. fa. lands issued concur
rently with a fi. fa. goods. Lougheed 
v. Parrish and McLean (Scott. J., 1899) 
p. 54.

See CotNsr.i, Funs—S mat iff.

STATUTE OF FRAUDS.
See Master ami Servant. 3 —Sale of 

Goods, 2.

SUBROGATION.
See Attachment of Debts, 1.

TAX SALE.
See Land Titles, 4.

TENDER.
See Criminal Law, Ï.

TIME.
See Appeal—Practice, 1.

TRADE-MARK.
Trade-Mark—Infringement— Use 

of Similar Xante—Misrepresentation — 
In inaction to restrain—Secondary Evi
dence — Inconvenience in Producing 
Primary Evidence.] -The plaintiff, a 
chemist and druggist, manufactured 
and sold certain pills put up in paper 
boxes, labeled in red ink “Simpson’s 
Kidney Pills,” which name was regis
tered as his specific trade-mark, and 
these pills were extensively advertised 
by him. He began the manufacture of 
them under this name in 1893, but did 
not obtain the registration of his trade
mark until 1898. The defendant, also 
a chemist and druggist, in 1897, order
ed three dozen bottles of kidney pills 
from a wholesale house which had 
been for some time manufacturé g and 
selling in bottles labeled "Buchu Juni
per Kidney Pills.” and in his order dir
ected the firm to label the bottle “Simp
son’s Buchu Juniper Kidney Pills, the 
original,” which was accordingly done, 
the name being printed on the label in
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blue ink and the defendant's name and 
address being also printed on the label 
in smaller type in red ink. Defendant 
sold these pills and on several occas
ions sold them as Simpson's Kidney 
Pills advertised.no other such pills were 
advertised in the locality except those 
advertised by the plaintiff. The only 
bond of resemblance between the 
boxes sold by the plaintiff and those 
sold by the defendant was in the use 
of the name “Simpson"; in respect to 
size, shape and style of printing on the 
labels they were easily distinguishable. 
It also appeared that long prior to the 
registration of the plaintiff's trade
mark the name "Simpson" had, in 
1873, been registered by one J. B. Simp
son in connection with medicinal pills, 
and the name was, at the time of the 
plaintiff's application for registration, 
owned by one S., who had, however, 
consented to the plaintiff's registration. 
The pills sold by S. under the name of 
"Simpson’s" were not intended or ad
vertised as a remedy for kidney com
plaints. but for other diseases. The 
plaintiff had in his advertisements pub
lished fictitious testimonials from per
sons alleged to have derived benefit 
from the use of his pills, and had upon 
certain occasions advertised himself 
merely as the agent for "Simpson’s 
Kidney Pills:"—Held, that the fact 
that the word "Simpson" had been, 
previously to the plaintiff's registra
tion. used and registered as a trade
mark for lulls as a cure for one com
plaint. did not disentitle the plain
tiff to obtain registration of the name 
as a trade-mark, for pills to cure an
other ailment, but the registration was 
therefore good. Held, also, that the 
fact that the name "Simpson" was en
tirely fictitious and was not the name 
of the real manufacturer, did not con
stitute any such misrepresentation as 
would disentitle the plaintiff to an in
junction. Held, also, following Ford 
v. Foster, 41 L.J. Ch. 682; L. It. 7 Ch. 
till; 27 L. T. 801 ; 20 W. R. 818; that 
only misrepresentations contained in 
the trade-mark itself will disentitle 
the plaintiff to an injunction, and that 
therefore the fictitious testimonials pub
lished by the plaintiff were not such 
misrepresentations as would defeat his 
right. Semble, also, that the prior 
user outside of Canada of the word 
"Simpson” in connection with kidney 
pills was not sufficient to disentitle the

| plaintiff to its exclusive use within 
Canada. Held, also, upon the evidence 

I that the defendant had adjpted the 
word “Simpson” wilfully, and solely to 
Induce the public to believe that the 
pills he sold were those advertised by 
t lie plaintiff, and that therefore the 
plaintiff was entitled to an injunction, 
with costs. One of the defendant’s 
witnesses stated that he had in the year 
1891 seen the name "Simpson's" Kid
ney Pills inscribed upon a wire door 
mat in London, England. This evi
dence was objected to on the ground 
tuât it was secondary evidence and that 
tiif door mat Itself should be produced. 
Held, that the evidence should be ad
mitted, because the production of the 
door mat would be highly inconvenient. 

\ Templeton v. Wallace: (Scott, J., 
1900), p. 340.

TRANSFER ABSOLUTE IN 
FORM.

See Practice, 4.

TRIAL.
See Principal and Agent, 1.

TROVER.
See Parent and Child.

ULTRA VIRES.
See Constitutional Laws— Liquor 

Laws, 4.

UNCERTAINTY.
See Land Titles, 3.

WAGES.
See Attachment of Debts, 2—Mari

time Law — Master and Ser
vant.

WAIVER.
See Conditional Sale.




