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SUGGESTIONS FROM THE BENCH.

4 | 0ccasionally hear suggestions from judges
Thw the propriety of amendments in the laws.
%3¢ hints are particularly valuable, as they
”‘Ot the result of the one-sided feelings of
Sitor, smarting under the sense of & sup-
L;%‘d defect in the law, or what may indeed
X n his individual case, an actual defect.
are they the crude, ill-digested notions of
: vf".‘lld-be law reformer, but they are the
0 i‘(:«la.lly weighed and carefully expressed
Nlong of men responsible for their words,
free from any taint of partiality or per-
linterest in the matter upon which they
Called upon to abjudicate.
x.%“" attention has been drawn to this by the
%‘Pk.s that lately fell from the bench upon
dencpomts; one with reference to taking cvi-
®under commissions to examine witnesses,
the other as to relieving parties from mis-
Sof arbitrators upon compulsory references,
!ne Tefer to the judgment of the Court of
0 p2on Pleas in Muckle v. Ludlow, 16 U. C.
The' 420, as regards the first of these points.
ng,, Mned judge who delivered the judg-
mOdte' after stating the exceptions taken to the
A, Of executing the commission, which was
Pleg; to be defective, said: *It is very per-
to o 8 t0the judge at the trial, and afterwards
g :hcourt, to decide what may be for the
Seiggy ® whole merits of the cause upon such
Yoy u{ formal objections; and it is a very
Rone o Watter for the party, who may have
M 8N enormous expense and trouble to
t llnve }he testimony which he has produced,
¢ 1t all nullified, and his rights involved

in the litigation, perhaps, very seriously pre-
Jjudiced by the rejection of his commission,
for a cause which every one fecls ought not to
be allowed to prevail. While amendments
are made so liberally in all cases criminal and
civil, it might, at least, be left discretionary
with the judge or court, notwithstanding the
non-observance of some of the statutable for-
malities, to receive the commission. and the
evidence taken under it if there be no reason
to believe that the commission, or any of the
proceedings connected with it, has or have
been improperly dealt with. This may intro
duce some laxity of practice in the execution
of commissions ; but it is no argument against
the relaxation of the strict law, for all amend.
ments may be equally condemned, and the
law is full of provisions for relief against inevi-
table error.”

There are few lawyers of any experience
who have not at some time or other felt the
difficulties here mentioned, and it is certainly
strange that, in these days of law reform, no
aspiring legislator of our profession has tuken
such an obvious way of doing good service to
his brethren and the public as is here pointed
out.

The other matter alluded to is also one of
great importance and well worthy of consider-
ation. As our readers are aware, it is only of
comparatively late years that compulsory re-
ferences to arbitration in certain cases have
been introduced. 'There is & manifest differ-
ence between references by consent and these
compulsory arbitrations which must not be
lost sight of. There was a certain show of
reason in the law which prevented any appeal
from mistakes in an award made by arbitra-
tors voluntarily chosen by the parties them-
selves when the award bore no error on jts
face, and whether the mistake were one of law
or of fact. But where the arbitrator is not
the choice of the parties, the reason, if any,
for holding the reference binding, notwith-
standing the mistake of law or fact, fails. And
yet in this respect it is now held there is no
difference between the two kinds of reference
as to the effect of the reference. The Court
of Common Pleas in at least two cases during
last term, pointed out that some alterations of
the existing law are necessary to enable them
to do substantial justice between parties who
have been compelled to leave their disputes to
the unsatisfactory tribunal of arbitration.



198—Vor. I1,, N. 8.]

LAW JOURNAL.

[August, ]84‘

A “Vererax" Barter—Tre Muxtop AL Maxuar.

The theory appears to be that the arbitrator
stands in the place of a jury, or in some cases
of a judge and jury; but the difficulty lies in
this, that there is not the same means of set-
ting aside an incorrect, unjust or illegal award
of an arbitrator, as there is of & similar verdict
of a jury. That this has not entirely escaped
the attention of the Legislatureis evident from
the provisions respecting arbitration in the
Municipal Act. Sec. 858 of that Act (. tb-sec.
13), after directing any arbitrator appointed
under the act to take full notes of the avidence
adduced pefore him, and file the same for in-
spection by all parties interested, by sub-sec.
14 provides, that *the court shall consider,
not only the legality of the award but the
merits as they appear from the proceedings
so filed as aforesaid, and may call for addi-
tional evidence to be taken in any manner the
court direets, and may, either without taking
such evidence or after taking such evidence,
sct aside the-award, or remit the matters re-
ferred or any of them from time to time to the
consideration and determination of the same
arbitrators, or to any other person or persons
whom the court may appoint as prescribed
in the Common Law Procedure Act, and fix
the time withir which such further or new
award shall be made, or the court may itself
increase or diminish the amount awarded or
otherwise modify the award, as the justice of
the case may seem to the court to reguire.”

This, certainly, does not admit the infalli-
bility of arbitrators; and it is some such
cnactment as this, of general applicability,
which, as it appears to us, is necessary to
advance the interests of justice in the pre-
mises.

A Y“VETERAN” BAILIFF.

The following sketch of the life of one of
the oldest, if not the oldest, Division Court
officer in Upper Canada, obtained from him-
self; will not be without interest to many of
our readers. It is given in his own words :(—

“I was born at sea on 9th August, 1783; my
father was in the 26th Cameronian Regiment. I
served as footman with the first Bishop of Quebec,
with Governor Mills, Rev. Dr. Mountain, and Sir
Johr: Johnson’s lady. I married in 1805, and
went with my wife to Lochiel where her friends
resided. I went as raftsman twenty-two trips to
Quebee, and rcturned home on foot, In 1812 1
volunteered in the militia, and was made a ser-

"nearly equal, by the way, those of his trusy

geant. > Was at the attack at Salmon River, w}
wo took & block-house and fifty prisoners, and
the attack at Ogdensburgh, under Col. Lethbrit;
where we were repulsed; was afterwards
ployed building the fort at Irescott, and
made quarter master sergeant, I was at ¢
attack at Goose Creck, and also at the taking
Ogdensburgh, the battle at Crysler’s Farm, an
the breaking up of the enemy’s camp at Male:
In the Fall of 1838 . . uateered in Col. Vi
koughnet’s Regiment, and in the rank of sergeq
was at the taking of the brigands ot Windu]
Point, In 1836 I was appointed bailitf of th
Commissioners’ €Court, and was afterwards
pointed bailiff in the Division Court by Jug
Jarvis, at its first formation. I have done
tho duty on foot, and compute that I have trar]
Jed between sixty and seventy thounsand milesq
foot, My wife is still living, and we have
threo sons, eight daughters, sixty-four grnj
children, and twenty great-grand children.”
The signature of this octogenarian, by nam
William Wiseman, is written in a boid fi
hand, that would do credit to many a man
quarter of his age. The truth of the abo
statement is certified by the judge under whe
he serves, whose length of service and vigo

officer.

“The old man still acts as bailiff,” saysty
Judge, *“and is the surest hand at serving a sux
mons upon skulkers, even at his advanced aged
83 years, Perhaps his computation of milea
is too large, but he seems confident that upena
average he has travelled 60 miles a week.  Ougti
pot this man to have a pension 2’

‘We think he ought.

THE MUNICIPAL MANUAL.

We are giad to be able to announce at ths
particular juncture, in view of the Act respet
ing the Municipal institutions of Upper Can
ada, and the revised Assessment Act, which!
will shortly become law, that Mr. Robertd
Harrison is engaged in the preparation ofs
new edition of his most valuable Manual, ez
bracing in it the above Acts. The numerow
decisions on various points arising under tht
municipal laws renders it essential that wt
should have a careful and complete review o
them. The great success which attended the
publication of the former Manual is & sur
guarantee of the welcome that will be accordel
to its successor.
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SELECTIONS.

OF THE LAW OF FIXTURES, AS BE-
TWEEN THE HEIR AND EXECUTOR.*

(From the American Law Reyister.)

'L The rule now depends mainly upon the in-

a9
-

tention of the party in affixing the article
to the soil.

Most writers upon the subject treat it with
refercnce to the relations out of which such
questions are likely to arise.

(1) As between landlord and tenant the con-

struction fuvors removal by the tenant,
where that was the evident intention.

(%) As between executor and heir, vendor

and vendec, all erections and fixtures,
intended for permanent use on the land,
go with the land.

(3.) As between the executor of the tenant

3.

4
3.

LS

-

[

13,

for life and the remainder-man.
The later LEnglish cases seem to settle the
matter in that country. Cases stated,
Statement of come of the American cases,
They seem not to follow any clear principle.
Enumeration of classes of cases where the
decisions have been conflicting.
The mode of attaching personalty to the free-
hold sometimes decides its character, as a
fixture.

. lustrations deawn from the reported cases

upon different subjects connected with fix-
tures.

. Instances illustrating the question among the

recent decisions,

. A late English case between mertgagor ard

mortragee.

. The English couris now regard the question

as one of intention mainly.

. The subject of ornamental furniture, attached

to the walls and foundation, considered.

. The devisee will take the fixtures, the same

as the heir, and more extensively, in some
cases.

The tests which are to determine cases of
fixture,

(1.} The character and use of the article will

settle most cases,

{2.) When that leaves the case doubtful, custom

and usage control.

(8.} If there is still doubt, the argument, ex-

1

pectation, or understanding of the parties
may be restored to.

. The full discussion of this tepic would

ary as much beyond the limits allowable in
such a treatise as the present. Theinquiryin
esery case of the kind is, whether the articlo
1sattached to the frechold in such a manner,
3 that it is fairly presumable that it was not
‘ntended to be ever separated by the person
who placed it there. Hence, in determining
what articles are to be regarded as fixtures and
what are not, the customs of business, of
husbandry, and the general usages of courtry
I regard to the subject-matter, will have

J‘The following article 14 from the forthcoming wurk of
Lgdsu REDFIELD upou Devises, Legacies anu the Dutivs of

tcators and other Testamentary Trustees, which may be
Spected in » short time.

great influence in the decision, more than the
particular mode in which the article is aflixed
to the soil or freehold.* So that the old rule
of quiequid plantatur solo, solo cedit, will now
be of but slight weight.  And the old case of
Culling v. Tuffnal, where it was held that a
barn erected upon pattens or blocks, might be
removed, but that if it had been let into the
soil it could not have been, would now be re-
garded as resting on no sound distinction:
Bull. N, P. 34,

2. Some writers have sub-divided the ques-
tion of fixtures into the relations out of which.
the question ordinarily arises.

(1.) As between landlord and tenant, where
the construction is made most favorable to the
tenant, for the advancement of good hus.
bandry. Butit was said in the early cases,
Elhcesv. Maw, 8 East 33, s. c. 2 Smith Lead.
Cas. 99; Horn v. Baker, 9 Fast 215, s. c. 2
Smith Lead. Cas. 122,1 that there appears to
be a distinction between anvexations to the
freehold, for the purposes of trade, and those
made for the purposes of agriculture, and bet-
ter enjoying of the immediate profits of the-
land, in regard to the tenant’s right to remove-
the same.  But that distinction is not much
regarded, of late, in the English courts; and.

:ems never to have gained much foothold in.
this country, where agriculture is regarded as
one of the most important public interests..
In the case of Ehwoes v. Maw, Lord EnLEx-
pokoueH, Ch. J., corsidered that the law at
that time, as indicated by the prior cases,
Lawton v. Lawton, 8 Atk. 18 ; Lord Dudley
v. Lord Warde, Ambler 113; Luwlon v.
Salmon, 1 H. Black. 259, note {b), came to this,.
—*"“That where the fixed instrument, engine,
or utensil {and the building covering the
same falls within the same principle), was an
accessory toc a matter of a personal nature,.
that it should be itself considered as person--
alty.”” But this, like many other rules upon:
the subject, will afford but slight aid in decig-
ing the multiplicity of questions arising in the
relation of landlord and tenmant. The true-
rule, as between landlord and tenant, seems to.
be, that all annexations and erections mado-
by the tenant for temporary convenience of
enjoying the premises, and with the evident

*This may be well fllustrated by different articles. An
ordinary grindstone may be placed upon stakes driven
firmly into the grennd, for convenience of use. &o & carpet.
is firmly nailed to the floor, fir the same reason  Hut no
one would ever regard either of .hese articles as fixtures.
On the othor band, some kinds «f fence ars made to slide
upon the land, rest ng upon a frame; and grates and fire.
places are often 1aid {oto the chimney. and reio: sable with:
out the nse of furce, us arealso winduw-blinds, snd dcors even.
Yet 00 one would regard them as any tha Jess & purt of the-
reality.

+ [n the former of theso crses, which 5 still regarded a5 a
leading cuse upon the subjeet, it was decided, ny bel\&‘ee‘u
1andlord and tenant, that where the tenant erected, at his
own expanse, aud for the more necesary and ~ouvenfent
occupation of his farm, a besst-house, carpenter's ahup, fuel-
house, cart-house pumphouss, and fold-yard wall, which
buildings were uf brick and mortar, aud tiled and Lt futo
the pround, he conld not remove ihe same even dving his
term, and although he thereby loft the premises in the sxe
state ax when be entered.
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venpose of removal, may be disannexed dur-
“nr the tepm, where that can be done without
sens'ble injury to the other ercctions, and
where the removal is consistent with the known
usages of the business, .

(2) In regard to the law of fixtures, be-
tween the heir and the executor, the construc-
tion has always been more strict in favor of
the inheritance  In this relation it seems that
naothing which was erccted for the permanent
use and advantage of the land, and which, at
‘the time of its ercction, was intended to re-
inain permanently upon, or attached to, the
«nil, can ever be removed by the executor,
And the same rule, substantially, obtaing be-
‘tween grantor and grantee, or vendor or
wvendee ; and equally between mortgagor and
mortgagee.

(3.) The third case named by the judgesand
‘text-writers, as between the exccutor of the
‘tepant for life and the remazinder-man, will
rest much upon the same ground as that be-
‘tween landlord and tenant. For the tenant
for life should at least have the same right,
which any other tenant has, to hold anything
of a personal nature, temporarily affixed to the
frechold, which was not designed by him to
constitute a _permanent fixture, and which
could be removed without essential injury to
‘the permanent structures upon the land.

8. But to return from a consideration of
‘these different classes to the general question,
it scems to be now reasonably well settled in
the English courts, the matter having received
a very thorough discussion in the House of
Lords in a somewhat recent case: Fisher v.
Dixon, 12 €L & Fin. 412. It was here heid,
‘that where the owner of the land in fee, for
‘the purpose of better enjoyment of the land,
erected upon and annexed to the freehold cer-
tain machinery, such as is in use in working
coal and iron mines, the purpose for which this
was erccted, it will go to the heir as part of the
‘real estate, And it was further held, that if
the corpus of the machinery belongg to the
heir, all that belongs to that machinery, al-
though more or less capable of being detached
from it, and of being used in such detached
state, to a greater or less extent, must, never-
theless, be considered as'belonging te the heir.
And in a still later case, Mather v. Fraser, 2
Kay & Johns, 536, this question is carefully
considered by Vice-Chancellor Woob, in re-
gard to the machinery in use in a copper-roller
manufacturer's works., It is‘here decided, that
even in regard to manufactures, all articles
fixed to the freehold, whether by screws, sol-
der, or by any other permanent means, or by
being let into the soil, partake of the nature
of the soil, and will descend to the heir, or
pass by cenveyance of the land ; that the rule
of law by which fixtures are held less strictly,
when erected for manufacturing purposes, has
no application to fixtares evected by the owner
of the land in fee; that machinery standing
merely by its own weight does not become a
fixture, But ‘when part of a machine is a

fixture, and another and essential part of it js
moveable, the latter also shall be considered a
fixture: The Met. Co. Svciety v. Drown, %;
Beav. 454.

4, There is no great uniformity in the ded.
sions in the different Amecrican states. Iy
some of the states almost all hinds of ma-
chines which are complete in tucmselves, aw
which are susceptible of use in one plac
as well as another, and which do not have
to be fitted or accomodated to the build.
ing where used, and which are fixed to the
building to give the machinery steadies,
are held to be personalty. Of this chavacter
are carding machines, looms, and othe
machinery used in manufacturing cluth,
Tobias v. Francis, 3 Vi. Rep. 4255 Gule v,
Ward, 14 Mass, Rep. 352.* Dut there are
many other American cases by which ang
kind of machine permanently attached to o
erected in a building for manufacturing pur-
poses has been treated as a fixture, and not
removable, either by the vendor or mortgagor,
or by the executor of the owner in fee.
Winslow v. Merchants' Ina. Co., 4 Met. 306,
814 ; Richardson v. Copeland, 6 Gray 536;
Baker v. Davia, 19 N, H. R. 825 ; Murdocks.
Harris, 20 Barb. 586 3 Rice v. Adams, 4 Han.
322. There are, unquestionably, numcrous
cases, both English and American, where, a3
between landlord and tenant, the latter has
been allowed to remove almost any kind of
machinery, erected by himsclf with intention
to remove the same.  Although, under ondi
navy circurostances, the same kind of mn
chinery, in the same situation, if placed there
by the owner infee, would have been regurded
as constituting a permanent fixture,  Thus it
has been held, that an engine, put in a saw-
mill by the mortgagee in possession, who is
but a trustee, did not thereby become a fis-
ture: Cope v. Romeyne, 4 McLean 384, Dut
it seems to have been held in an carly case,
that where the agent of the owner of a grist
mill pliced his own mill-stone and mill-irous
in the mill, they thus became the property of
the owner of the mill, as part of the frechold,
and could not be again separated therefrom,
without the consent of the owner: Goddurd
v. Bolster, 6 Greenl. 427.

5. There are a considerable number of sub-
jects, in regard to which the cases are by no
means in agreement with each other. Thus,
boilers and large kettles set in brick and mor-
tar, and indispensible to the permanent uscof
the building and machinery with which they
are connected, at least for present puvposes

#The same principle is strenunusly maintained. with great
learning and ingenuity, in thae Jater cases in Termun!:'m'l
v. 28 Vt. R. 428 Fullam v. Slearns, 30 Vt. K.
443. Butin husetts the tendency seems o be wme
wliat more in the direction of the English cases: Fale v.
Seely. 15 Vt. 24, See Preston v. Briggs, 16 1d. 124; Ldard
Admy. v. Gasselt, 17 1. 403 ; Pvers v. Dennison, 86 1. 182
A personal chattel becomesa fixture, soas to form part of t!'»
real estate. when it is 20 affixed to it as not to be removabls
withuut injory thereto; whetber the annexation were for
use, or for ornament, or from czprice: Froridence Gus (b. -
Thurber, 2 R. 1. 15, .
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pave nevertheless becn regarded as mere
personality :  Wetherby v. Foster, 5 Vermont
1863 s, P LIillv. Wentworth, 28 Vermont, 428,
But this view is generally dissented from in
the American states (Tnion Bank v. Emerson,
15 Mass. 156¢), although it has been said other
ases confirm the rule as first declared in
Wetherby v. Foster : Reynelds v. Shuler, b
Cow. 3233 Raymond v. White, 7 Id. 819.
But we cannot believe there is any just ground
to question that kettles and boilers fastened in
brickwork for permanent use, and which can-
not be removed without removing the masonry,
must be, as between the executor and the
heir, treated as fixtures,

0. There are, no doubt, a large number of
cases in regard to machinery and other person-
alty, where the question of fixtare or not has
been determined, to a great extent, by the
manner in which it was attached or fastened
to the frechold. And it has been often said,
that machinery, neither fustened nor adapted
‘o the freehold, does not become a fixture:
Ante, pl. ® and note. But this feature must
be regarded as rather accidental than decisive
i:n the case; and especially, as is often the
wse, where the fastening of *he machinery to
the building is done to give it greater steadi-
nass, and is therefore no indication of a pur-
pose of attaching it permanently to the free-
hold. When the fastening is of the latter
character, it may properly enough be regarded
as indicative of an intention to thereby attach
it permanently to the reality, but this is not
the ordinary case.

7. There has been considerable controversy,
first and last, in regard to many articles, like
stoves and furnaces, which are indispensable
to the use of dwellings, in high latitudee, and
which are obtained and intended for permanent
use in the places where found, and which
would therefore, upon general principles, be
justly enough regarded as fixtures ; and that
is the more common rule in regard to furnaces,
even where they are portable, and in no way
permanently attached to the reality. But in
regard to stoves the rule is now entirely well
settled, that they are to be regarded as mere
personalty, unless laid in brick and mortar,
or in some other way permanently attached to
the frechold : Sguire v. Magee, 1 Wms, Exrs.
655 Blethen v. Towle, 40 Maine 310.*

*Ang a cistern standing on blocks in the cellar, although
fo eome sense a fixture, may be removed by the tenant, if
placed there for his uwn temporary convenience, and with
the purpi 5o of removing the same at the end of bis term:
Wail v Hinds, 4 Gray 256. Indeed thereare macy things,
facll a8 gae fittings, puops, and sinks, and the like, which
If pat into a tenement at the beginning of the term by the
landlord, will romain his at the end of the term, and will
fassby deed or mortgage. Butif placed there by thetensat,
daring his term, they may be removed by him at the end of
it The same has been beld in regard to a knocker upou the
dror. and & crane in th» chimney. Sce Grymes v. Boweren,
6Blog. 437; EMMiort v Bishop, 10 Exch. 512. And manure
iobeaps belongs to the executor, or to the tenant, and is
orpart of the realty : Higyon v. Mortimer, 6 Car. & P. 6163
IWns Exrs 650. “But if it be spread upon the land it be-
fumes realty, of cnnurse, and even where Iaid in heaps upon

" the land for spreading: Fay v, Muzzey, 13 Gray 63. Some
thlogs merely resting upon the soil will no doubt be regarded
ufistures, from the nature of their use, such 2s troughs for

8. Thero are a considerable number of late
English decisions upon the general question of
fixtures, but we are not aware that any new
principle is invelved in them. Green-houses,
built in a garden, and constructed of wooden
frames fixed by mortar to foundation walls of
brickwork, were held to be fixtures, and not
removable by the occupier who built them:
Jenkins v. Gething, 2 Johns. & Hem 520,
A boiler, too, built into the masonry of the
green-house, becomes immovable; but the
pipes of a heating apparatus connected with
the boiler with screws are removable: Td.
Aund it has been held that green-houses, fore-
ing-pits, and hotbed-frames, crected by
nursery gardeners for the purpose of their
trade, may, so far as not consisting of brick-
work, be removed by them at the expiration
of their lease: Syme v. Hurcey, ©4 Sc. Sess.
Cas. 202 s. ¢. 8 Jur. N. S.; Dig. 79. And
upon the demise of a music-hall, chandeliers
and seats attached by the lessee by screws are
removable: Dumergue v. Ramsay, 10 W. R.
844.1

9. In a recent case (Walmsley v. Milne, T
C.B.N.S. 135; 8. ¢. 6 Jur. N. 8. 125) in
the Common Pleas, where it appeared that the
owner of the inheritance annexed thereto fix-
tures (which would, in the ordinary case of
landlord and tenant, be removable by the Iat-
ter during his term), for a permanent purpose,
and for the better enjoyment of his estate, it.
was held they will become part of the free-

watering cattle. But it was hsid, that a lnrze woaden hox,
heavy and lined with zinc, which was erected w the roem of
a tavern for an ica-chest, aud which was incapabls ot being
removed from the same without being taken to pteces, was
nevertheless persopalty, and did not pass by deed of the
premisos: Park v. Barker, 7 Allen 78. But the New York
Court of Appeals, in Snedeker v. Warring, 2 Kerman 179,
held that a statue, erected as an ornament t Kuunds, muy
pass by deed of the realty, although not fustened t the base
uvpon which it rested. 80 also in the same cane, 1t was held,
thata sundial, erected upon & purmanent foundatiy of st ne,
without being in any way fustened to it, was a pnrt of the
real estato, aithough removable without diflicuity, And
alth.ough there is an early cags where it was dectded thut »
cider-mill might be removed as personalty, that has uut
been followed; Wadleigh v. Janvi~n, 41 N. H. K. 508; anl
the same rule is applied to the fixtures in a lurn, such as
the stanchion-blocks, chalns, &c., which had beon taken vut
tor the convenience of repairiug the barn, but »e 4 pever-
theless held not divested of their character of fixtures. So
also in auother late case in New Hampshiro (Buriside v.
Twitckell, 45 N. H. R. 390), whore it wes held, that saw-mill
sawy, purchased by the ownur of the mill for us thereiu,
and attached to the mill and in use thers, without any
jutention of removing them at the time, became purte of the
realty, and pass by a conveyance of the laud. And the
same was here doclared, in regard to leather belting in use
in the mill, and fndispensable to connect the machinory with
the motive power. Butit was here held, that the fact thit
tho owner of the mill had purchased saws, with the purpuse
of using them in the mill, and had kept them in the mll
for & long time with that intent, if not actually attuched to
the mill, would not change their character or personaity.
We migilt muoltiply cases upon this subject, frum the
American rs, almost indefinitely : hut that woula not
be desinbl‘:i: a book of this character.

; But s was held in the Exchiequer Chamber, Where the
judgment was reversed, that where the luase contained a
condition, that the fixtures to be putinby thotcnant should
not te removed duriog the term, and that if any writ of
execution should be levied upon the premises it shonld he
Jawful for the lessor to re-eiter, and seize and rutain fur
her own, all fixtures, whether tenant’s or otherwise; that
this condition dsfeatad the 11ght of the executivn-credit.r
of the tesses to levy upon tenant®s fixtures: Dumergue v.
Ramsay, 10 Jur. N. 8 156,
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hold. In this case the owner of the fee mort-
gaged it, and afterwards erected certain build.
ings thercon, te which, for the more con-
venient use of the premises in his business of
an inn-keeper, brewer, and bath proprietor, he
afixed a steam engine and boiler, & hay-cut-
ter, malt-mill or corn-crusher, and a pair of
grinding-stones.  The lower grinding-stone
was hoxed on the tloor of part of the premi-
ses, by means of a frame screwed thereto, the
- upper one being fixed in the usual way, and
‘the stenm-engine and other articles (except
the Loiler) were fastened hy means of bolts
and nuts to the walls or floors for the purpose
«of steadying them, but were all capable of
being removed without injury, either to them-
selves or the premises, The engines were
wised also to supply water to the baths, and to
put the other machines in motion ; and the
-whole subservient to the business carried on
‘by the mortgagor ; and it was aeld that theze
-erections became fixtures, and passed with
the land to the assignee of the mortgagee.

10. In a somewhat recent case (Lancaster
v. Eve, 5 C. B. N. 8. 717; 5 Jur. N, S. 688)
the Court of Common Pleas held, that it was
2 question of evidence depending on circum-
#tances, and the intention of the parties,
‘whether A.’s chattel, fixed on B.’s soil, be-
-comes part of the soil, or remains the chattel
-of A. .

11. Tt has sometimes been made a question
‘how far pier-glasses and other mirrors, pic-
‘tures, and matters of that character could be
Temoxed, where they have been let into and
formed & porion of the wainscoting, and this
was done by the owner of the fee, at the time
«f making the erections. In Beck v. Rebow,
1 Peere Wins. 94, it was said by Lord Keeper
‘Cowper, that hangings and looking-glasses
were only matters of ornament and furniture,
and not to be taken as part of the house or
freehold. But it was suggested by Mr.
Williams (1 Executors 657) that where such
articles of furniture are so framed into the
house as to take the place of panels, they shall
£0 to their heir, because they could not be
removed by the executor without disfiguring
the house. But it seems entirely well settled,
that marble chimney-pieces, or any other
pieces of ornamental furniture, which are

placed in a dwelling by a tenant by way of |

ornament, may be removed by him during the
term: Dudley v. Warde, Amb. 113, And
hangings, tapestry, and iron backs of chimneys
have been held removable by the executor
(Harvey v. Harvey, 2 Strange 1141) as not
‘belonging to the heir,

12. There seems no question that the
devisee of real estate will take it with all fix.

# o the case of Walmsley v. M supra, the question of
fixtures and the cases are considers ypw and the
following proposition maintained : That assuming the fix-
tures in gnestion 10 be removable, as between tenant for
{eau aud iandlord yet assuming them to be trade fixtures,

hey were not removable by the mortgagor, in the absence
of all evidence of such an expectation and understanding,
between the mortgsgor and the owner of. the moztgage.

tures fairly belonging to it, the same as ye
heir. And there are some cases in the Lok
where, from the language cf the will and the
surrounding circumstance, where buoks fr
carrying on mechanical or mmanufacturing busi.
ness are devised, that a clear intendment wij;
sometimes arise, that it must have been the
purpose of the testator to have the machinery
and tools, indispensable to carrying on the
business, go with the realty : Wood v. Guyuan,
1 Amb. 895.

18. In conclusion, without going more into
detail, it may be safely said, that in determin.
ing whether a particuiar article is to bere
garded as a fixture or not, a few gencral con
siderations may commonly be regarded as
decisive,

(1.) The character and use of the article
will commonly indicate, with more or les
clearness, whether, according to the genenl
custom of the country, it is to be regarded a5
a fixture.

(2.) As _to those classes of articles where
there is fair ground for debate, it should first
be inquired, what is the general practice and
usage of the country. This will generally be
found of & controlling character.

(8) If neither of the foregoing rules afford
any clear indication in regard to the matter,
resort must be had to the time and purposeof
the erection, and the expectation or under
standing of the parties interested in opposite
directions at the time of the erection of the
structure, or the attachment of the article to
the freehold. There will commonly arise out
of this inquiry some clear guide to the solving
of all doubt. But it should always be borne
in mind, that this latter mode of solving the
question is only to be restored to where the
former ones fail to afford any satisfactory solu-
tion. For the practice which has obtained in
some of the American states, of allowing
houses and barns and mills to be treated 1
mere personalty, although built in the ordinary
1o0de, upon the ground of some oral contract,
expectation, or understanding among the par-
ties interested therein, cannot fail to prove in
the end of evil conscquence and tendency, and
cannot be too decidedly repudiated by all
lovers of good order and sound law : Lelandv.
Gassett, 2 Wash. Dig. Vt. Rep. 835, 336 s.¢.
17 V. Rep. (on another trial) 405; Preston
v. Briggs, 16 1d. 124; Van Ness v. Pacurd,
2 Peters's S. C, Rep. 137.%

4 But such an article as & pump, as before intimated,
{f erected by the owner of the land, will go with the laud
by deed, or mortgage, or desoent, or devise, usut if glwd
there by a tenant it is remévable: McCracken v. Hal\l
Tnd. 30, So in regard to other doubtful cases, the contrat
of the parties is of great weight: Brearley v. Coz, 4 Tab-
287.
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Bripery AT EnkcrioNns—Lorp CrANWORTIL

P

BRIBERY AT ELECTIONS.

Is there then no cure for bribery ? Such
will be the desponding exclamation on reading
the debates in Lords and Commons, and the
comments of the newspapers.

What can the law do more by way of pun-
ihment? DBribery has been made a crime
pupishable by imprisonment and by finc.
That punishment is not inflicted, because it is
looked upon as a crime; its most vehement
denouncer does not, in his own mind, think
that to sell & voto is as bad as to pick a pocket.
loveover, consience whispers that the blue
ribbon that buys the peer, the baronetcy that
tuys the commoner, the silk gown that buys
the lawyer, and the place for his son that buys
tic tradesman, may be fairly pleaded, as at
once example and excuse, by the working man
who takes a 107, note for preferring Mr, A, B,

1CtoMr. X. Y. Z, both of whom are good
i men, and one just as likely as the other to

serve his country well.

Animmense amount of hypocrisy is thrown
shout this question by all parties, and the
difficulty in dealing with it results mainly
from the fact that profession and practice do
netagree. Speak of it as we think of it, and
something may be done to check, if not sup-
press, a fast-growing evil.

Instead of treating it as a crime, treat it as
amalady, and see if it will not be possible
to prevent what we cannot cure.

So long as the poor man possesses some-
thing which the rich man wants and is willing
to buy, the exchange ‘will be made. The in-
zenuity of evasion will frustrate any law that
may be devised. It has cynically been said
that every man has his price, and it is only a
difference of degree. There is not a reader of
this, probably, who would not give his vote to
i.instead of B,, if by so doing he could en-
sure ten thousand pounds and secrecy. But
ten ponnds is as great a prize to the man who
tever before was owner of & piece of gold.
Who, then may cast the first stone?

Bribery can, therefore, be checked (for it
an never be abolished wholly) by taking
away the inducement to give or to receive a
bribe, and by eliminating the corrupt parts of
the constituencies.

To remove the inducement to take ribes,
wemust abolish poverty and covetousness.
4s these are not likely to cease out of the land,
we may look upon any attempt to prevent men
fom accepting bribes as time and thought
thrown away.

But may not something be done to remove
the inducement to gize bribes?

We think it may, and it is in this direction
alone that legislation can serviceably woik.

Why do candidates bribe?

Not for the love of it; they detest it; they
would gladly avoid it ; they do it only because,
ifthey do not, their opponents will. Virtue
' not here its own reward ; for the scrupulous
o0 would be for ever excluded from Par-

lianment, and the party that closed its purse
would be in a perpetual minority. '

Thus we have advanced one step towards
the solution of the problem. B, bribes be-
cause C. bribes, or because, if he did not C.
would.

To prevent bribery, therefore, we must re-
move the motive for it.

That motive is the desire of B. to beat C.
If it can be so contrived that B. shall not beat
C. by bribery, B. will not bribe.

Now, this is not merely practible, but we
can make it the interest of B. not to bribe, by
making bis bribery not only worthless to him.
self, but actually a means by which C. may
beat him.

The process issimple. If B bribes, let his
election be avoided, and let C., if next upon the
poll, take his place, unless he, ton, has been
guilty of bribery, in which case the third should
be preferred, and so on.

This would, in the first place, insure at every
election one pure candidate at the least, and the
danger to therest would be so extreme that they
would be deterred from risking it.

And, to strengthen this inducement, sub-
sidiary legislation should facilitate the detection
of bribery. Confession should exonerate from
consequences; all should be competent and
compellable witnesses, and ipso fucto dis-
charged from punishment.

If, after this removal of inducement to give
bribes, there should be found constitucncies
who will not vote without them, on a sufficient
petition alleging this, let a commisioner go to
the place and make inquisition judicially, and
let all who are convicted of having talken bribes
be disfranchised for life, but subjected to no
other penalty. This is so appropriate to the
offence that no person would hesitate to impose
it.

Thus the corrupt elements would be grad-
ually extirpated from the constituencies.

But we look with infinitely greater confidence
to the removal of the inducement to give, by
the knowledge that detection would not merely
snatch away the prize, but hand it to the-
opponent.—ZLaw Times.

LORD CRANWORTIL.

The Great Seal will pass to-day for the
second time from the hands of Lord Cran-
worth to those of Lord Chelinsford and as no
man of seventy-five can look forward to the
reversion of a laborious office, we may regard
the career of the present Lord Chancellor as
virtually closed. If it has not been an em-
inently brilliant, it has been an emincutly
fortunate and honourable carecr. Lord Cran-
worthhas not only proved himself par negotiis,
but has earned the respect of the Bar and the
public in more various capacities than any vue
of his legal contemporaries. It is now exactly
fifty years since he was first called to the Bar,
; snd thirty two since he became Solicitor-Gun-
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cral under Lord Melbourne’s Government—a
post which he resumed afler the short admins-
tration of Sir Robert Pcel, and held until he
was made a Laron of the Court of Excheyuer
in 1939, Although his practice had been con-
fined to the Courts of Chancery, Baron Rolfe
accquired & high reputation as a common law
Judge, and the manner in which he conducted
the famous trial of Rush has been remembered
cver since as a signal proof of his judicial
ability.  Upun the resignation of Loed Cotten-
ham, in June 1850, he was one of the com-
nissivners of the Groat Seal, and in the same
year succedud Sir Lancelot Shadwell as Vice-
Chancellor, and was raised to the peerage. In
Oct. 1851 he beeme one of the Lords Justices
of Appealin Chancery, and at the end of 18556
he acceptud the Chaucellorship, vacated by
Lord St. Leonards.  This office he retained for '
more than five years, under Lord Aberdeen
and Lord Paliserston successively ; nor was it
until Feb, 1858, that he gave place to Lord
Chelmsford, During this period it was Lord
Cranworth's misfortune to be unequally yoked,
for waay official purposes, with an Attorney-
“encral whse rare intellectual vigour and
zealvus advocacy of Law Reform contrasted
with his own slower and more cautious tem-
perament.  Hij paticace, however, his honesty
of purpose, and his conciliatory disposition
liere stood him in good stead, and he carried
with him the goodwill of the Chancery Bar
whn he quitted the woolsack. Tpon the
return of Lord Palinerston to power in 1839,
Lox1 Cawgbell was made Lord Chancellor,
and was followed Uy Lord Westbury; but
after the memo:able fall of the lattes, about |
this time last year, Lord Palmerston, who could |
il spare the services of Sir Roundell Palmer ‘
in the Iouse of Commons, again offered the i
Chancellorship to Lord Cranworth, who has ‘
filled it with credit ever since, i
No one would venture tu claim for the re- |
tirli; Chancellor such fame as has been won |
by ~ume of his predecessors, two of whom, |
wad not the least illustrious, are still living at '
a vury advanced age. In depth of learning
he cannot be compared with Lord St. Leo- ;
nar.ls, nor in versatility of genius with Lord '
|
|
|
|
|
|
|
|
|

|
|
|
|
|
t
i
|
|
|
|

Biougham. Neither learning nor versatility,
Lowever, nor both combined, are sufficieat to
constitute a model Lord Chancellor, and Lord
Cranworth has manifested some other qualifi-
cations, less remarkable, indeed, but hardly
less essential.  In the first place, he possesses
a sound and adequate knowledge of both our
legal systems—that is, of common law and
cquity. This is no small or ordinary attain-
ment for an English lawyer. Lord Brougham
wheu he was intrusted with the Greal Seal by
Lord Grey, was chicfly known as an eloquent
advocate at Nisi Prius and a powerful debater
in the House of Comtaons; and though his
warvelloue talents and industry enabled him
to mster the principles of equity, and even to |
apply than as no other man could with so
littie experience, yet his judgments could not |

and do not command tho same authority a,
those of less gifted Chancellors.  On the othy
hand, Lord St. Leonards, though profoundyy
versed in the mysteries of real property law
had little, if any, practical acq 1aintance with
common ilaw. Lord Cranworth before L
became Lord Chancellor, had occupicd & seat
for some years on both judicial Lenclics, anl
earned the confidencu of both Lranches of e
legal Profession. It is to this circumstane,
too, as well as to his unblemished persona;
character, that he owes his influence in the
House of Lords. Since his accession to office
he seems to have experienced no difficulty i
presiding over that Assembly which Lord
Westbury sometimes found so unruly. The
secret of this, no doubt, is that Lord Cran
worth has made no enemies; but his opinion
on certain questions, such as those aflecting
crimine? justice, is naturally reccived with the
greater attention because he is known to be
familiar with the duties of a common law

judge.

The weak point in Lord Cranworth’s public
life is his want of sympathy with reforms of
law. Itis by no means an uncommon failing
with those who are plunged early into the
details of business, with the prospect of suc
cess and wealth if they will but make the best
of the existing systein, with the risk, approach
ing to a certainty, of failure if they insist on
broaching “crotchets™ in the hope of amznd-
ing it. The reason why so few successful
lawyers are reformers is, that until they have
succeeded no one cares to listen to their sug:
gestions, and after they have succeeded thelr
own interests are concerned in keeping things
as they are; while, had they managed to gain
a hearing sooner, they would probably not
have succeeded at all.  The only two men of
our own times who have conspicuously risen
superior to these anti-reforming tendencics, or
retained cnergy enough to use the vantage
ground of a great positivn for the sake of i
itiating organic changes, are Lord Brougham
and Lord Westbury ; and this a merit which
in the eyes of posterity, will cover a multitude
of sins. It would be ungrateful not to recog-
nize the leading part which Lo:d Cranworth
took in passing tbe Charitable Trusts Ad,
whencean important reform in the manags nent
of these vast endowment may hereafter e
dated  On most other proposals for improving
our legal system he has adopted what is called
“ the safe side,” and has done little to realize
the vast designs bequeathed to him by Lord
Westbury in his valedictory address to the
House of Lords. Those designs, involving the
formation of a complete digest as the proper
basis for a future code, yet remain to be carried
out. It would be too much to expeet of the
new Lord Chancellor that he should devote
himself to the execution of a project which
originated with a political opponent, and the
honour of accomplishing it will probably bi‘B
still reserved, as it should be, for a Liber
Government.—The Times.
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CUIEF BARON POLLQCK.

The julz2s are probably the best known of
our public m>n. .\ great politician addresses
the 1fouse of Commons & certain number of
times in the course of a session, but to the
public at large he is but a name, representing
prticular political opinions. Even when he
addresses a public meeting or makes an after-
Jdinner speech, he is more or less of an actor.
A judge, on the other hand, transacts all his
business in public. He is one of the shows
notonly of London, but of every country town,
and is constantly brought into direct personal
relations not only with every momber of a large
and most active profession, but with men in
all ranks of life and on every sort of subject.
Heis, morcover, perfectly independent of those
with whom he has t~ deal.  His position is as
geare as law and public feeling can make it.
If ho is ill-tempered, lazy, tyrannical, or even
merely disobliging, he can indulge his feelings
without any special risk. No man can with
perfect impunity give so much offence or do s0
many and such deadly injuries as an ill-dis-
posed judge, nor is any man so contirually on
his trinl. It is pleasant to reflect that under
these circumstances the fifteen judges are,
with hardly an exception, exceedingly popular
not only with the Prof:ssion to which they
belong, but with the public at large, and we
shall doubt whether any ever took with him
into retiremcnt a larger share of hearty affec-
tionate admiration than the kind old man who,
after presiding over the Court of Exchequer
for nearly a quarter of a century, retires into |
private life full of freshness and vigour, and
surrounded as closely as ever man was by all

l
I

that should accompany old age. No doubt |
the Chief Baron had his failings. He had '

been so consummate an advocate at the Bar !

that he never quite threw off his old habits.
lle belonged to that class of judges who dis-
tinctly take a side in the course of a case, and
make no mystery to the jury of the opinion
which they have formed. It may admit of a
good deal of argument whether this habit does
or does not favour substantial justice.

To hit the exact line between fairly directing
aad unduly pleading from the bench is very
dificult. Certainly, the attempt to be scru-
pulously ncutral often ends in puzzling the
jury, and in suggesting doubts to them upon
points which in reality are quite plain. Whether
0" 20 the Chief Baron always hit the golden
Tean, no one could possibly doubt of the
goodness of the motives by which he was
actuated. He may sometitses have been a
little too much of ai advocate, but he was
always an advocate for what appeared to bim
the cause of justice, tiuth, and good moras,
and of these he was no bad judge.  There were
two characteristics about his behaviour on the
bench which no one cou'd mistake—his extra-
ordinary gifts, and the extreme kindiness, and
even tenderncess, of his nature. When fairly
roused in & case which put him on bis mettle,

Mo would speak with a vivacity, a choice of
language, and a dignity and power of mamier
which recalled the old leader of the Northern
Circuit in its best days to thuse who had hnow
him before ho was a judge. ™ IHis lighter gitt-
were singularly winning,  He was full of
humor. The solemn orations which he used t,
make on Lord Mayor's day —a distinét 'and
separate oration for each new Lord May or—
wero as good ag a play, and will long Corm a0
chasant tiadition in Westminister-hall. 114
nack of committing innocent furgerics was
another speeimen of the general adruitness and
dexterity of mind and body which distinguishe 1
all that he did, Ie once directed a letter to o
barrister in 2 hand so exactly like that of ti
barrister himself (and a wretchedly bad han'!
it was) that his correspondent stppused that
he must havo left at his chambers an envelope
addressed to himself. His talents, however,
Xem not the most characteristic poiuts abouat
i,

We should doubt whether after al? his long

| career he had an enemy in the world, or even
y & casual acquaintance who did not feel towards

himasa friecnd.  Every tonc of his voice, every
expression that he used, when the occasion
required it, was full of good nature and warmth
of heart, though without a trace of weakuess.
He belonged to a race and generation which is
hardly being renewed, but the felicity of his
career willalways be exceptivnal. .\ man who
is distinguished from one end of life to the
other-~who, from being senior wrangler, devel-
opes rapidly into being theleader of the North-
ern Circuit, Attorney-General, and Chief Barun
—is, as the phrasc goes “‘commoaer in ficticn
than in real life.”

Those who had the opportunity of sceing
from day to day how very pleasant such a
reality may be, learnt something from it wihich
they are not likely to forget.—Pull-Mall Ga-
zetle.

m—

UPPER CANADA REPORTS,

PRACTICE COURT.

(Reprried by HENRY O'BRizX, KsQ., Bariister-at-Law )

Jones v. PrexTice.
Avbitratim—Award—Veba' comsent to eddarge time fir
making aw.rd.

I 17, that a verbal conseut to #n enlargenient of the timn
for uaking an award is sufficient under C. L1 At sees

171
[ C, B T, 1885)

Yo Hitwry Term last, M C. Cumeron, Q C
obtained a rule calling on the plaintill to shew
cause why the award made berein shoulid unt he
set aside on the following grounds:

1. Because the awnrd was inade when wore
than three months had elap~e:d nfter the anler of
refereuce [which was silent wa to time] v after

" the arbitrator had entere.l on the reference
2 B:cause the arbiteator improperly received
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Joxes v. Prexrice—IN Re McLeax v. Joxes.

[P. C.

a wituess who was direct!y intorested in the re-
sult. of the action.

3 Ou the ground of error and mistake because
the cvidence proved the result of the finding
should have been different.

During Euster Term following, Beverly Jones
shewed cause

The 171 sec. of the C. L. P. Act is the one
which relates to the first objection, it i3 an objec-
tion in fact, that the defendant did not consent
in writing to enlarge the time under that section.
A julge could hnse enlarged the (me for making
the nward atter the time had oiapsed, and he may
eularge the rime still, although the award bas
been made, but the defendant is esiopped from ob-
Jecting to the waut of a formal writing of enlarge-
ment, us he consented to the arbitrator making
bts award notwithstanding the time had expired,
aud the award was made within one month after
such consent was given. ZTyerman v. Smith, 6
E & B. 719 Russell on Awards, 141 Ed. 1854,
Brown v. Coliyer, 20 L. J., Q. B., 426; 15 Jur.
S881: Ward v. Secretary of War, 32 L. J. Q. B.
53, ¥Y W, R. 88; Andrews v. Elliott, 5 E. & B.
502 (aflirmed in Exch. Ch., 6 E. & B. 838.) The
award, ho wever, canunot be treated as wholly in-
valid, for it may be sustained as having been
wade ou a binding parol submission, Watson v.
Bennett, 29 L. J. Exch. 337, 56 H. & N. 831.
See aleso Palmer v. Metropolitan R, Co., 81 L. J.,
Q B. 239; Ruseell ou Awards, 138 9.

It iv not shewn that the witness objected to
was 2 party named on the record, nor that the
nction has been brought on his immediate and
individuil behalf, bat na such oljection could
properly he entertained even if it did appear ;
Russell, 193, 448; Hodge v. Burgess, 3 H. & N.
293; Hogger v. Buker, 14 M. & W. 9; Northern
P Co. v. Patton, 15 U C. C. P, 832. As to
the ulleged mistuke, it does not exist in fact,
lat f 1 did the Court will not, even in such a
case, set aside the award.  Read v. Weir, 20 U.
C.Q B. 544; Saulter v. Carruthers, ib., 560;
McDounald v HcDonald, 7 U C. L. J. 297.
Rus-¢!l un Awards, 293-4; Hodgkinson v. Fernie,
3 C B.N.S.189; Severn v. Cosgrave, 2 U. C.
L J,N S,

McCarthy supported the rule.

Thie defendant feeling that grest injustice has
beon dune to him on the merits, relies upou the
mu. e furmal exceptions for the purpose of getting
T reiiel’ wlich is practically denied to parties
ot 1l thitrativns compulsury as well voluntary.

Au affidavit of the arbitrator was filed to the
cffect that a day or two before be made the
awnid he was doubtful whellier or not it was
uecrssury to enlarge the time for making it, that
the plaintiff’s attorney consented verbally to en-
large the time; and the deponent wrote to the
difendant’s attorney on the subject, that an hour
or twa alter be had received the letter, he met
the defendant's atteruey, and he, the arbitrator,
tuld the nttmnney of his having written, and that
he thougbt it better to have the time enlarged;
the nlerney, as the deporent states, *“said tome,
that that was all vight when T told hin I shonld
mke the nward in a day or two, and I regarded
whar passed with the atterney ag quite final.”
Thix statement waz nat denied.

1A Winsoy, J.- -1 think the rule must be

argument fully sustaining the arguments they
were cited to support.

I think the grounds of motion have altogether
failed on the merits as well as on the ground f
exception. Rule discharged with costs.

Iy 2 McLean v. JoxEs.

Arbitration—Award direciing & plamntiff to enter satisfon
tion on the rull as to one of two defendunts—Co-surgy~—
Contribution,

Q. recovered & judgment against M. and C., upm a note
made by them. One J. was nlso said to have been inte
rested with them, aud liable for the debt it represented,
though not actually a party to it. It was also said that be
was in effect a partner with G. in the transaction. ),
wade large payments on the judgment, bLut C. paig
notbing. ~Upon a reference of certain matters in dispute
betwoen J. and M.. it was left to the arbii-ator, amonga
other things, to determine whether or not, M. ur ), u
which of them, was liable, or to what oxtent, in resp-t
of the judgment or the promissory note whereon ihe
Jjudgment was recovered, and %o make any orde:s which
the arbitrator should think proper to sottlu the Jiabilites
of the said partiss in respect thereof. The arbitraters
awarded—tkat J., as betwean him and 3., was liable to
pay all the balance of monies still unpaid upon the judg.
Taent., and that J. should pay and satisfy the same within
one calendar month, and should cause the said judgment
and writs of execugion o be satisfied and discharged, cad
satisfaction lo veentered on the roll of the sawd judgment.

Held, that the latter part of the award (that which was
oljected to) was not an excess of the arbitrator’s anthority.

Semble 1 That any defendant or co-surety cannot compel aa
assignment to te made to him of the judgmont by the
plaintiff. unless such defendant or surety bas paid the
whole of the debt.

Semble 2. That upon performing the award,and paying more
than his share, J. might sue C. for contributivu as for
money paid on of ths jud t

ir. C, E. T., 1568)

Tn Hilary Term last, C. 8 Patterson, on behalf
of E. C Joues, taking exception to the last pait
of the award above referred to, obtained a rule
calling oa A. N. McLean, to shew cause why the
award made herein, should not be set aside o
the ground that the arbitrator had exceeded Lis
authority in awarding that Jones should canse
eatisfaction to be entered on the judgment roll
in the suit of Gladstone v. McLean and Cameron,
the said Cameron being no party to the reference,
or why the award should nut be referred back 1
the arbitrator to amend the samne by striking out
the direction complained of.

In the following Easter Term, Read, Q.C. shew-
ed cause. McLenn is entitled to have this satiy
faction although Cameron he interested as » deb-
tor in the judgment. It does not, hoewever,
avoid the award; it may be sepnrated from the
other parts of it. Proceedings are, in fact, no¥
being taken against Mr. McLean on the. judg-
ment by persons claiming to be the assignee
under English Bankruptcy proceedings aginst
these judgment plaintiifs

He cited: 1 Saund. 324, n. (1); Snook v
Iellyer, 2 Ch. 43 Bradsey v. Clyfton. Cro. Car.
541 ; Perry v. Nicholson, 1 Beav. 278.

C 8. Patterson, supported the rule and re-
ferred to Edmonds v. S. B, 2 F. & F. 962:
DBatchelorv Lawrence, 9 C. B. N. S. 548 ; Phillips
v. Dizon, 29 L. J. C. P. 223 ; Brown v. Gossogt,
1570.0. C. P. 20 .

A judgment was recovered in the Queen’s
Bench, in which Jobn Gladstone and Alexander
Morrison were plaintiffs, and the defendant Mr.
McLean and one Cameron were defendnnis; and
it was part of a submission to arbitcation of

dirtharged. the aufh.aities referred to on the | certsin matters between said Jones and Ne
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‘lean, that the arbitrators should have full
‘wwer to determine whether or not, McLean or
Jmes was liable, or to what extent each or
dither of them was liable in respect of the judg-
ment and the execution issued thereor, and in
nspect of the promissory note whereon the
julgment was recovered, and to make or give
2y orders and regulations, or directions which
the arbitrator should think proper to settle
the liabilities of the said parties in respect
tereof. And upon this part of the submission
tbe arbitrator awarded--that Jones, as between
lim and McLeaun, was liable to pay all the re-
minder or balance of nfbnies still unpaid upon
tie said judgment, and that Jones should pay and
atisfy the same within one calendar month from
the date of the award, and that Joues should
vithin the time aforesaid at his own proper costs
ad charges, cause the said judgment and writs
«f execution to be satisfied and discharged, and
ulisfaction to be entered or the roll of the said
judgment.

Apax Wirsox, J.—The dispute appears to have
beeu, that while the promissory note on which
the judgment was recovered was, as admitted by
sl parties, given by McLean and Cameron,
Jones was interested with them in it, and upon
it, although not appearing as & party to it, and
te was also, it is said, & partner with the plain-
tiffs in that judgment ; and so it was alleged he
a8 substantially the plaintiff, and the party en-
forcing it against McLean while he was really
lisble for the debt upon which it had been
recovered.

It appears also that McLean has made sundry
payments in respect of his one third share of the
judgment, and that Cameron had paid no part
of his share, and that the resunlt of the award is,
tat Jones shall, 88 regards McLean, pay the
nmainder of the judgment and acquit McLean
from all Jiability upon it aund enter up satisfac-
tion.

The objection to this direction is, that Cameron
basing paid no part of his share of the debt, is
&ill Nable for it upon the judgment; and if
the plaintiffs or Jones discharge the judgment
tolirely, they will lose their remedy against
Csmeron altogether, for neither the plaintiff nor
Jones will be able to sue him again, and that the
temedy ought to remain against him, at any rate,
tpon the judgment.

Nons of the cases cited, throw any light cn
this case ; those cited for the rr ~hew that a
w-defecdant or co-surety payin_ a judgment is
atitled to the assignment of it, and t~ enforce it
for bis own bezefit, and those cited sgainst the
tule, shew that payment may be directed to &
dranger if the other party to the submission
bas ay interest, or is shewn to have interest in
bis money heing so applied. If Jones were
ataslly a defendant .in this judgment with
McLean and Cameron, he might, by paying the
wvhole debt, become entitled to an assignment
from the plaintiffs, and enforce it for his own
Yenefit to the amount of his just share against
the other co-defendant, but he might, by sub-
mitting to a reference, place it in the power of
the arbitrator to deprive him of this right as
gainst McLean, and if necessary, for the pur-
pose of giving McLean the henefit of this direc-
tion, that the judgment should be satisfied ; as to

Cameron also, it woula besnothing more than
what the former state of the law was, and Jones
could recover contribution against Cameron, not-
withstanding the satisfaction, ’

I am not satisfied either, that any defendant
or co-surety can compel an assignmeut to be
made to him of the judgment by the plaintiff
unless such defendant or surety has paid the
whole of the debt. Now it is admitted here, thnt
McLean has paid a very considerable portion
of it, although not the whole of it.

In either view of the case I see no objection,
agsumiog Jones to have been a co-defendant, to
his entering or being ordered to enter satisfaction
on the roll ; his rights may be enforced asagainst
Cameron under the old law. Amnd I see no
hardship in the dircction that Jones shall enforce
his rights in this wanner for the purpoce of
acquitting McLean at once from all further
linbility or trouble, no~ anything necessarily be-
yond the arbitrator’s power so to award.

There is still less objection to this being
directed if Jones be treated as a mere stranger
or third party to the judgment, but obliged
properly by the award to do thisact for McLean's
benefit. ;

The only difficulty is in the event of Jones
being in fact or being afterwards counsidered to
uave been a partner of the plaintiffs when the
note was given, or when the judgment was ob-
tained ; it may then be considered that after an
entry of satisfaction by him upon this roll, he
can naver after proceed against Cameron, nor
can the plaintiffs sue in a sccond action for'the
same debt.

If Jones were to sye Cameron for contribation,
it would be for mouney paid for him on account of
this judgment, and I am not at all satisfied that
any effectual defence could be set up to such an
action, for as a fact, Jones is not a judgment
plaintiff, and as a fact, he was a joiut debtor
with Cameron; and upon Jones paying more
than his share, I do not see what there is to pre-
vent him from recovering contribution. As I
am not satisfied that the arbitrator has exceeded
his authority, I must decline to set uside the
award on this ground.

The rale will therefore be discharged with
costs,

VaN NorMax v. McLEx~an.

Zjectment— Appearance—2Notice of title and appearancs.

The time for appearance to s writ of ejectment expired on
the 2nd May; on that day plaintiff searched Jor appear-
auce but found none. ,The next day au appesrance was
entered with & notice of title, which notice of fitls wie
served on plaintif on 7th May; on lth Mxy pliiwidiT
made affidavit of the senrch of 20d May, but suppreseed
part of tho facts, upon whick an ex parle order nuder
Rule 92 was made.

Beld. that this order must be set aside, as the appearance
could not be treated as a nullity, xud as the order wus
made ¢z parte without all the facts huving been made
known or considered.

[P. C. E. T, 18]

In Easter Term J. A. Boyd obtained a rule
calling on the plaintiff to shew cause why the
arder of the Chief Justice of Upper Canaila. i~
recting judgment to bo signed and the judgment
signed. and all proceedings had upon the order
and judgment respectively, or some or one of
them should not be set aside with costs fur
irregularity and otberwise, on the grounds—
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1. That the judgminent purparts to be entered
fur waut of appearance, whereas an appearance
was eutered for the defendant before the ~rder
was obtained and judgment signed.

2. That notice of the defendant’s title baving
been served on the plaintiff or his ageat, before
the order was obtained and judgment signed, the
praintift must be taken to have had notice of
such appearauce, orat all events, to have been
put upon enquiry.

3. That the plaintiff was not justified in treat-
ing the appenraace as & nullity, and did not make
sufficient search for an appearance before making
application for the said order, aud the same was
uranted ex parte improvidently, and upon an
ircorrect statement of facts as to the time for
entering appearauce, .

4 That the affidavit filed on signing judgment
is ingufficient in relying upon a search for appear-
ance wade on the 2nd of May [the defendant
having the whole of that day to appear] and on
relyiug upon the want of a noti.e of appearance
having been served thereafter, no such notice
heing required, and is void or irregular because
ceninining no sufficient addition of the party, and
as stating that the name of the attorney was
cudorsed, whereas the plaintiff sues in person;

Ani why, if necessary, an order should not
he nade to restore possession of the premises
here'n, and a writ of restitution awarded in that
hel:w1f, upon reading the affidavits and papers
fi'ed berein, and on the application for the said
orler aud now refiled, and in the meantime all
further proceedings were staved.

MclMichael showed cause.p

J. 4. Boyd supported the rule.

The questien i3, whether in ¢jectment the
defeudant, who apy ears afier the time for appear-
ing has clupsed, is bound to give notice of his
appearance to the plaintiff. He must give notice
of his title, and this was done, but there is no
provision for giviug notice of the appearance in
tjectment.  Sec. 51 of the C. L. P. act does not
apply to cjectment. Swanton v. Gould, 9 Ir. Ch. R.
2545 AMurtin v. McCharles, 25 U. C. Q. B. 279;
and the ejectment act makes no provision for
such a notice. Theappearance in such an action
is a plea as weil as an appearance, Bishop of
Toronto v. Cantwell, 11 U. C. C. P. 373, and a plea
filed but not served is an irregularity only not &
nullity, #eLinnon v. Johnson, 3 Q). S. 169; Moore
v. Ncliroy, 18 Ir. Ch. R. App. 49; Watkns v.
Fenton, S U. C. C. P. 289. The service on an
agent is a service on the principal, Patierson v
Aurill, 4 U. C. Q. B. 3955 Withers v. Parker, &
I, & N. 725.

The defendant hind 16 days after service within
which to appear, snd as the service was made on
the 16th Apri), the time for the appearance had
nnt gonie by till after the 2ud of Muy, the defend-
aut having the whole of that day to appear, Scott
v. Dickson, 1 U C. Prac Rep. 366; Montgomery
v Brown,2 U. C. L. J. N. 8. 72; Stanton v.
Brittle, 1 F. & F. 468.

Aniy Wisox, J.—The service of the writ of
summane having becn made on tho 16th of .r\[_sril,
sud the defendant having the right to appear
within ivieen days after the service of it. the
last of these 36 days did not, in my opinion, ex-

——

pire until the end of the 2nd of May fo'lowing,
and an appearance at any time on that duy wuu)
thezefore have been in time.

No appearance was entered on that day, by
one was filed on the 8rd of May, with = notics
of the defendants title, aud a copy of this natice
of title wag served on the plaintiff, who sued ou;
the writ in person on the 7th of May.

On the 14th May an affidavit was made tha
search had been made in tho office on ik
2nd of May for an appearancs, but no appesr.
ance was filed. Upon the production of thi
aflidavit, the Chief Justice made the usual
parte order under Ruld 92, as personal service
of the writ had not been effected. There em
be no doubt he would not have done so if it hul
been brought to his attention that the defendan
bad the whole of the 2nd of May ou whick ta
cnter his appearance, for it may have becn quite
true that a search was made on the 2nd, and no
appearance then found entered, and yet, x
upon the same day, an appearance wmight have
been duly entered, the affidavit produced to ihe
Chief Justice did not in fact show & default by
the tenant to appear.

_As an appearance and notice of title wercin
fact entered and filed on the 3rd May, aud leng
before the application was made for leave to sigu
judgment, I thizk, upon the cases referred te,
that even if service were necessary, under the
132nd rule the appearance filed could not ke
treated as a nuility, and judgment signed as for
want of an appearance. The ex parte urde
which was made without sach facts having beta
communicated to or considered by the Chief Jus
tice, will not authorise or maintain the judgmeat.

I am not at all satisfied that the plaintiff com®
municated to the Chief Justice all the facts he
knew when he applied for this order ; it has been
sworn that the plaintif was personaliy served
with the natice of title on the 7th May, & week
before he applied for the order, yet he did not
state that fact in his affidavit, nor does he appesr
to have searched in the office in consequence of
this service upon him, to see whether an appear-
ance hind realiy been entered or not, or if he gid
he did not state that fact, and he makes no kind
of explanation now of these matters.

T think he should have searched more nearly
to the time when he made the affidavit foran
appearance than the 2nd May, and that he
should have communicated to the Chief Justice
the fact of the service upon him of the defend:
ant’s notice of title, or he should have stated oo
this application why he did or did not make sny
farther search for an appearance sfter the ser
vice of sach notice of title.

The order that was ma le was foanded vu insl-
ficient and incorrect information, and. uao.er the
circumstances stated, it should not have been an
ez parte order.

I have spoken to the Chief Justive of this cast,
aud he has consented that I sball dea} with bis
order as I may thinkit should be dealt with, and
he is also of opinion thatit should be set aside.

The rule wili therefors be absolute, settiog
aside the order and judgment, aud all proceedings
thercon, and directing 8 writ of restitution 1o
issuo with costs, to be paid by the plaintiff ¢
the defendant,
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MarTYN v. Dicksox.
srbitration—Verdict subject to award—Eztent of Arlilralor’s
authority—Costs. .

1 verdict was taken for plainfiff, subject to bo reduced,
{ocreased, or set aside, and a verdict or non-suit to be
enteted for defondant under the provisions of the C. L. P,
Act. Theaward directed that thoplaintiff’s verdict should
be sef aside and a verdict entered for defendant; and it
farther awarded a sum of money as due and owing from
plaintiff to defendant on a set-off; on a motion o set this
awara aside it was keld that it did not in terms direct a
verdict for defoudant for any sum of money, but even that
if 1t did such an award would be proper under the terms
of the reference. ~ .

Costs of the award ordered to abide the event, cantot be
divided between the parties.

[e. C, E. T., 1866.]

The declaration conteined several counte, and
s to the following effect : —

1. That plaintiff was tenant to defendant of a
nill under an agreement by which the defendant
wgaged to keep the dam in proper repair, but
didnot do s0. 2. That plaintiff was possessed
of a mill, as tenant to defendant, and was entitled
to the water of the river Otonabee from & dam
iangher up on the river, and defendant hindered
the plaintiff from having and using the water for
six months, whereby the plaintiff suffered special
damsge. 8. That defendant distrained for rent
where no vent was due. 4. That defendant con-
verted to his own use flour of the plaintiff. 5.
Common money counts.

The pleas were:—1. Traverse of Ist couant.

' 2 Not guilty as to 2nd count. 8. Leave and
license to 20d count. 4. No.guilty to 3rd count
by statute. 5. Not guilty to 4th count. 6. To
dih count never indebted. 7. To same count
peyment. 8. To same count set off—Joinder.

In the particulars of set off the defendant
deducted from the set off the amount of rent for
periods during which the dam was broken down,
§¢., but he carried out no sum to be deducted.

At the trial at nisi prius it was agreed that a
verdict ghould be taken for the plaintiffs for
£500, to be reduced, increased or set aside, and
sverdict or nonsuit entered jor the defendant by
tie award of Thomas Fortye and Joha Ludgate,
ard such third person as they should appoint, or
1y two of them, who should haveail the powers
conferred by the C. L. P. Act, and that the costs
ef the cause and costs of the award should abide
the event of the award, and an order of refer-
¢oce was drawa up accordingly.

The award was made by Thomas Fortye and
Wm. Ogilvy, the latter of whom it is said in the
s¥ard was duly appoiated the third arbitrator;
:pe direction was, that thoe verdict for the plain-
iif should be set aside and & verdict be entered
for the defendant on all the issues joined, and
they further award against the plaintiff on the
hird issue of the fifth and subsequent counts of
the declaration (that is on the set off to the com.
ach counts) $329.17, as due and owing from the
Plaiutiff to the defendant, and they fixed the fees
of the arbitrutors on the reference, and their
cbgrgcs for this award at $55, to be paid by the
Piaintiff and defendant in equal portions, and if
tither party pay the whole, the other should re-
3y to him one moiety thereof.

In Easter Term Beafy obtained a rule calling
on the defendant to show cause why this award
thould not be set aside on the following gronnds:

1. That the arbitrators exceeded their antho-

rity by ordering a verdict to be entered in favour
of the defendaut for £329.07, when they were
only authorised to enter a verdict for the defend-
ant, without awarding any sumn of money to him.

2. That the submission directed the costs of
the cause and of the award to abide tho event,
whilo the award ascertained the fees and charges
of the award and reference at $55, and directs
each party to pay his moiety thereof. :

8. That the arbitrators did not allow the plain-
tiff certain items of his claim, which are specificd
in the rale.

4. That the arbitrators did not take an item of
$408.31 into consideration and allow same to
plaintiff, as admitted by the defendant at the
reference, and in hig particulars of set off.

5. That it does not appear that Ludgate, one
of the arjitrators, consented to the appointment
of Ogil.y as third arbitrator.

6. And on grounds in papers and affidavits
filed.

7. Or why the matters should not be referred
back to the arbitrators.

Read, Q. C., showed cause, referring to Donlun
v. Brett, 2 A. & E. 844 ; Cartwrightv. Blackworth,
1 Dowl. 489 ; Haywardv. Phillips, 6 A. & £ 119;
Hutchinson v. Blackwell, 8 Bing. 331.

The arbitrators can only direct a verdict to be
entered for a party where it is agreed they may
do 80; here the arbitrators had power to order
it for either party, and the power to award a cer-
tain sum to which the party is entitled upon the
verdict mast be incident to the power to award
a verdict, C. L. P. Act., sec. 104.

The costs of the award mentioned ia the refer-
ence mean no more and just the same as the costs
of the award; if this part be objectionable, it
may be rejected : 29 Vic. cap. 32; Rose v. Red-
Jern, 10 W, R. 91; Wood v. O’ Kelly, 9 Bast 436;
Russell on awards, 365-8.

On tho merits the award final; Severn v.
Cosgrave, 2 U. C. L. J., N. 8. 11.

Beaty in support of the rulo.

As to theset off in this case, referred to Muyne
on Damages, 46.

As to the extent of arbitrators’ authority, Rus-
ell on awards, 251; In re Haley and others, 1 U.
C. Pr. Rep. 173; Creighton v. Brown, 1 U. C.
Pr. Rep. 331.

As to the costs of the award and reference,
Russell on award, 256; In re Brown § Overholt,
2 U. C. Pr. Rep. 9.

As to referring back to arbitrators, Fowler v.
Port Hope R. Co., 6 U.C. L. J. 12,

The plaintiff i3 entitled to relief on the merits,
because the arbitrators have not taken into cun-
sideration and awarded upon all of the plaiutiif's
claim.

Apax WiLsoy, J —Itis well settled thatan ar-
bitrator cannot, without express untherity given
to him, dircct a verdict to be entered for either
party ; nor van he increase tue verdiet which has
been taken without the like authority, Prentice
v. Reed, 1 Taunt. 151; Boaner v. Chariten,
East 139.

Here tho arbitrators hiad power to order » ver-
dict to be entered for the defendant, awld they
have done so; then the award proceeds, nnd
they further award against the plainuff, ou the
third issue §329.17. as due and owing from the
plaintiff to the defendant. This is notiu lan-
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gunge ordering a verdict to be entered for the
defendant for $329.17, and therefore, if the
arbitrator had no power to order the same to be
recovered by verdict, they have not so expressed
their finding, that I am obliged to say, that they
have made such an order.

But I think they had the power on the issue
on the get off not only to find a sum in the de-
fendants favour, but under the submission to
order u verdict to be entered forit Itisnotlike
the en-e of ordering a verdict to be entered where
there is no power to do so, or to increase the
verdict where one has been already taken for a
fixed <um, and power has not been conferred
upon them to add to it. 1t is a reference ex-
pressly under the G L. P. Act, and of the cause
only, and as under our law, if ou a plea of set
off the jury find a larger sam proved to be due
from the plaintiff to the defendant than is proved
e be due from the defendant to the plainf, &
verdict shall pass for the defendant for the
balance remaining due to him, and he shall have
Jjudgument to recover such balance and his costs
of suit: co I think, on the reference of a cause,
the arbitrators, if they had the power to order a
verdict to be fur either party, bave the right, if
mupeys were also in question, to direct that such
verdict should be entered for—or to recover—the
sumn of money which they find in the successful
parties favour; if the jury had intended to haye
found such a sum for the defendant, and had
owitted to do eo, a new trial or venire de novo
would he awarded, in order that they might award
it-—the arbitrators have avoided any such error
here.

I do not think it would be an objection if the
award had been as the plaintiff has assumed it
te be, & verdict for £329.17; but as it is not so
in express language, it will be for the defendant
to proceed in this respect as he may be advised.
As to the costs, the arbitrators had no power
over them at all, the cost of the cause and of
the award were to abide the event. They havenot
assumed to award upon the costs of the refer-
ence, the finding is, that they fix the fees
of the avbitrators on the reference and their
charges for theaward at $55, and the fees of the
srbitrators and their charges for the award are
costs of the award and not of the reference,
therefore the finding of these costs is quite cor-
rect ; but the direction that cach party shall pay
them equally is erroneous, for they had no power
to do this, as they were to abide the event, and
thus they ifall entirely on the plaintiff.

As to the merits, I bave read over the whole
of the affidavits and papers filed, and I am of
opinion from these, that the award is correct and
Jjust; the plaintiff asserts he has not been allow-
cd his proper demand, and the defendant says
the arbitrators bave deducted from his amount
more tl...o SC00 than the plaintiff was eatitled to.
If T could interfire at all upon the merits, this
is not a case in which I could properly do so, as
every ground of cumplaint that has been made
by the plaintiff has been answered by the defen-
dant satisfactorily.

The rule will therefore be discharged with
costs.

COMMON LAW CHAMBERS.

({eported by IExRY O'BRIEN, ESQ., Barrister-at-Law.)

— !

|
McKay ET AL v. Goopsox. i

Committal Jor default of paymeut pursuant to order of
Division jl;aur: Judge—Insolvent Act of 18¢4—1 ro{.ai,;{.
under—Deputy Clerk of Crown—Privilege from urrey,

In 1364 a dobtor in a Division Court was ordered to pay
per month, but made default. He was subscquently
semmoned to appear bofore the judge on 4th Aprii, Jow,
to show cause why he should not be committed for eun.
tempt in not obeying the order. On the diy pLrevious
however (3rd April), ho cizde an assignmont toan officid
assignee. e afterwards obtalned the necessary cousent
of his creditors to his release under the Insolvent Au,
but the judge nevertheless made an order committing the
defendant for contempt. Upon an application for apm |
hilition to restrain all proceedings in tho Divisivn Coun, |

IZeld, that the defendant was not, under these circumstane, |
entitled to protection under the Insolvent Act. !

Held, also, that the fact of the defer.dant being the Deputy |
Cler'. of the Crown, &c., did not entitle him ty auy pusr
1ege from arrest under the order.

[Chambers, June 9, 12, 1866]

The defendant is Deputy Clerk of the Crom
and Pleas and Clerk of the County Court of the
County of Brant.

The plaintiffs, on the 22nd of I?ecegnber, 1839,
obisined a judgment against him in the first
Division Court of the County of Brant for $39.%¢
debts, and $2.10 costs.  On the 26th May, 1864,
the defendant was examined before the judge of
the court, under sec. 160 of the Division Cout
Act, and then ordered to pay $G a month to tle
plaintiffs on the judgment. "Before this he had
paid the plaintifis 819, and there was then due |
£87.53. On the 19th September, 1864, the de-:
fendants paid the plaintiffs sixteen dollars, but :
has paid nothing since.

On the 8rd of April, 1866, defendant made a
assignment of his estate to Augustus W. Smith.
official assignee for the County of Brant, but what
the estate was, did not appear. Previous to
this, he had been summoned to appear before the
judge on the 4th of April, to show cause why he
should not be committed for his contempt in not
obeying the said order. On this occusion, he
informed the judge that he had made the assiga-
ment and claimed that no further order could be
made against him in respect of the first order.
Thercupon the matter stood over ill the 28thf
the same month. ,

In the meantime, according to the defendant's
statement, he, the defendant, obtained a consent
in writing of the requisite number of his credi
tors, who represent the requisite proportivn 1o
value of his liabilities required by the Insolvent
Act of 1864, and its amendments, to give validity
to such consent to his discharge under the act.
(His liabilities were stated §5542.82, but what his
assetsare, if any, did not appear.) That al*hough
the plaintiff and the judge were infoumed of al
this, on the 28th of April, the gudge made 20
order in this cause directing the defendant to be
committed for contempt in not paying the said
money according to the terms of the first order,
but permitted the issuing the order to stand over
for twenty days, to i;ive time to pay the money
or to take steps te relieve himself from the order

On the 4th May last, the defendant obtained
summons in the court velow, calling upon the
plaintifis to show cause why the last mentioned
order should not be discharged, on the grounds
that he had made an assignment and obtuined
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te consent of his creditors to be released as
“fore mentioned.  On the return of this sum-
rons. oa the 7th of May, the parties were heard,
ad on the 25th this summons was discharged,
yt directions were given to stay the issuing of
ue order fur commitment for contempt, to give
fie defendant an opportunity of applying 1or a
it of prohibition here.

On the 31st of May, Robert 1. Harrison obtained
summons at the instance of .ae defendant, calling
‘mon the plaintiffs and the judge to show cause
‘shy a writ of prohibition shoulﬁ not issue to re-
geain all further proceeedings in the Division
‘Grt in the cause, on the ground that the defend-
at had obtained a discharge from his creditors
wder the Insolvent Act of 1864, and on the
grainds that the defendant was privileged from
atrest, being the deputy clerk of the Crown and
dek of the County Court for Brant, appointed
uder the great seal.

3oss shewed cause.

Joux WiLsoxn, J.—The defendant rests his appli-
ation for the writ of prohibition on two grounds:
first, his release under the Insolvent Act of 1864 ;
ad secondly, by reason of his privilege from
arrest as an officer of the court, helding Lis offide
wder the great seal.

It does not appear from anything before me
here, that the defendant has complied with the

_povisions of .ue act, but as the case has rather
| been presented as an appeal from the judgment of
“thelearned judge, who seems to have stayed the
isuing of tue order for committal until this appli-
ation was disposed of, I will assume that the
provisions of the act have been complied with.
He seems to have grounded his decision on the
suthority of Adley v. Dale, 11 C. B. 378; George
, v.8omers, 11 Exch. 202; and the same applica-
{tionin 16 C. B. 539; Ex parte Christie, 1 El. & B.
"4, The defendant rests his case upon the autho-
tity ¢ f Copeman v. Rose, ‘1 El. & B. 679, and the
uses which arose after the repeal of the 102 sec.
of the English County Court Act, by the 2 sec.
of the 19 & 20 Vie. cap. 108, But the 172 sec.
of our Division Court Act is the same as the 102
see. of the English Act, which was there repealed.
The authority therefore upon which Adley v. Dale
w18 decided still remains in force here.
_ Lthink, therefors, the learned judge was right
iz the view he took of the law.

The second point now raised bere does not
eppear to have been made before him—that the
defendant was privileged from arrest.

I am referred to the case of Adams v. Avhland,
10.C. Q. B. 211, and of Bichic v. dllen, ¥ U.C.
(.B.482, to show thata Jjudge of a County Court
or a Surrogate Court are not liable to arrest for
debt; and to Swan v. Dakins, 16 C. B. 77, to show
that one having privilege as a public officer is
10} Fiable to arrest for contempt of this kind
charged upon the defendant, but on the analogy
of Headerson v. Dickson, 19 U. C. Q. B.592, T think
the defendant is not entitled to the privilege he
daims. The interests of the public serviee, it is
1o be feared, will suffer more from allowing gen-
lemen holding an office to set their creditors at
defiance, on the ground of privilege, than by hold-
ing them responsible, as much as possible, for the
consequences of that kind of imprudence which
this case discloses,

The summons will be discharged with costs.

CaMrpELL v, PrrTIT.

Amendment of twrit by plaintiff—Nlice. ,

Held, that where & plalntiff ubtains an wrder to auvnd his

writ of summons the defendant iz enti‘led to natice of

the amendment having been mudo. and probably to a

copy of the amended proceedings, beforo he can be re.

quired to appear; aund the plaintiff Is not buund to
amond but may abandon his order.

{Cbambers, 23rd June, 1866.]

On the 16th May last, J. .{. Beyd obtained' a

judge's summons, calling on the Llaintiff to show

cause why the judgment, the precipe for, and the
writ of possession, and all proceedings had under
the writ or judgment, should not, or sume or one
of them, be set aside with costs for irregularity,
on the following grounds:—

1. That no notice of the proceedings herein
having been amended under the order made in
that behalf was given to the snid defendant or
his attorney, and no amended copy of the writ of
summons herein was served upon the said defend-
ant or his attorney, and the copy of the summons
served was not amended before signing judgment.

2. That the judgment signed hercin declares
that the said plaintiff, and one Charles Smith
Ross, are entitled to recover pessession of the
premises in question.

3. That the writ of Zab. fac. poss. does not fol-
low said jndgment, in that it recites that the said
plaintiff is alone entitled to recover possession of
the said premises, and orlers delivery thereof to
him alone.

4. That it appears frrm the ; ~occedings herein,
and the plaintiff’s nclice of claim, that ?10 claims
only an undivided half of the premises in ques-
tion here.a, whereas he has signed judgment as
aforesaid for the whole, and has ejected the said
defendant entirely from the whole of said pre-
mises.

8. That there is no sufficient affidavit of service
filed herein to warrant judgment being signed, as
the writ is nor therein stated to have been served
on the tenant in possession, and the said affidavit
is in fact vitiated by the subsequent erasure or
striking out of the names of one of the original
plaintiffs,

Atkinson showed cause.

Boyd supported the summons, and cited Zevy
v. Drew, 5 D. & L. 307; Knight v. Pocock, 17
C. B, 17%, to show that when the writ of sum.
mons was served, an amended copy should have
been served.

That the plaintiff being entitled to only a por-
tion of the land, could not cject the defendant
wholly from the possession, Doc dem Hellyer v.
King, 6 Exch. 791 ; dlcock v. Wilshaw, 2 El. & B.
638; Roe on demise of Saul v. Dawson, 3 Wils. 49.

And as to the effect of altering the affidavit by
the amendment made to the writ, Wright v. Skin-
2er, 5 Dowl. 92; Fumertyv. Smith, 1 B. & C. 649.

The facts of the case fully appear in the judg-
ment of

Apax Wrsoy, J.—The writ of summons in
ejectment was sued out on the 7th of April, 1866,
for the E. 4 of the S. } of No. 9, in the 6th con.
of Woodhouse, containing 50 acres, more of less.

The notice of the plaintiff’s title stated that he
claimed as the purchaser of an undivided half of
the premises from Douglass Prentis., who was
the purchaser of the whole thereof from Richard
Hay, heir of John Hay, who was the heir of
Henry Hay, the grantee of the crown,
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The writ was served on the 9th of April, - \d
judgment for want of an appearance was signed
on the 12th of May, upon which day a writ of
possession issued to the eheriff to delivor posses
sion (according to the copy produced) of the south
half of No. 9, in the 6th con., and the defendant
was ¢jected on the 14th May.

It appears that the writ of summons was origi-
nally sued out and served in the names of Mr.
Campbell, the present plaintiff, and of Charles
Smith Ross, administrator of the estate of the
late Douglass Prentiss, deceased, and the name of
Ross was also in the notice of claim; and upon
the 28th of April a judge’s order was made on
the plaintiff’s application to strike out Ross’
name from the writ and notice of claim and all
proceedings had, upon payment of costs—the
defendant to have two days to enter an appear-
ance after such amendwent.

Mr. Foley, the defendant’s attorney, says,.that
on the 30th of April the plaintiff’s attorney ten-
dered to him a copy of the writ of summons as
amended under the order, but that he the defen-
dant’s attorney refused to take it, as the costs had
not been paid; that the plaintifi’s attorney a few
days after took®he copy of summons away again,
on the express understanding that he was to
re-serve it after the costs were paid.

The defendant swears he has not been served
with any other papers than with the writ of sum-
mons served on him, as the same was originally
entitled.

Mr. Jackson, a clerk in the office of the defend-
ant’s attorrey, says, that on receiving word the
costs had been paid, he went to the plaintifi’s
attorney, and told Lim the defendant’s attorney
would now accept service of any papers for the
defendant; that the plaintiff’s attorney asked for
the original order to file when he went to make
the amendment; that the depouent afterwards

ave the order to the plaintiff’s attorney, and he
1%eﬁevcd, and was led to believe, by the plaintifi’s
attorney, that the plaintiff’s attorney would serve
the defendant’s attorney with a copy of the amend-
ed writ of summons and notice of title; that no
such am¢nded proceedings have beea served ; that
the amendment, he believes, was made by the
plaintiff’s attorney on the 9th of May; that the
copy of summons served on defendant was never
amended; that the first notice the defendant’s
attorney had of the writ having been amended
was, on searching in the deputy’s office, upon
the defendant informing him, he, the defendant,
had been turned out of possession,

The plaintifi's attorney makes affidavit that
on the 8th May he had the conversation with Mr,
Jackson, above alluded to, about the order, but he
says he has no recollection of Jackson saying Mr,
Foley would now accept service of any papers
in the cause, and he docs not think Jackson made
any such statement.

That on the 9th of May he called and got from
Jackson the order; that he is satisfied Jackson
perfectly understood the deponent was going to
amend; that Jacksoa may have supposed the
depohent would serve Mr. Foley or the defendant
with a copy of the amended writ and notice, but
the deponent never stated nor promised directly
or indirectly to do so.

That on the 1%7th May, Jackson said he was first
going to search if the amendment had been made,
when the defendant came in and said he had been

cjected, aud that search would have been ma:

sooner but for the assize business. i
Y¥rom the affidavits and papers filed, I thix
the defendant has no merits, although he has Iy

possession for the last three years. !
I see nothicg satisfactory in the practice ast
what the plaintiff in such a caso is bound to ¢
in order to compel the defendant to appear tog
amended writ or to eatitle him to sign judguwey
for want of an appearance to it [
I think from the cases to which I have referry,
that the defendant or his attorney was entitledn
motice that the amendment had been made, o4
probably to z new copy of the amended procesd
ings, beforo he could be required to appear ax
plead, for the two days further time allowedt
him to plead are to be computed from the timeof
the amendment made, and he is not obliged
watch for weeks, day by day, when and whetha
the plaintiff will amend ox not, Davics v. Stanly,
8 Dowl. 433; and notwithstanding this order, the
laintiff was not oblized to amend, but migh
ave abandoned it without the payment of costs
at all, Black v, Sangster, 8 Dowl. 206; Lavis.
Baker, 14 U. C. C. P. 836. The defendant coud
not therefore tell whether the plaintiff intended
to act upon the order or not, or when he would
act upon it, and therefore he was not obligedto
do anything until he had notice at any rate tha
the amendment was made. The judgment is, [
think, irregular, and must be set aside, The wril
could not properly have been executed for an un
divided share of the land, by turning the tenant
out of the whole of the land. The plaintiff is net
and was not entitled to the whole lot, and if i
had been material, I should have ordered the
defendant to be restored to the land, leavingt
the plaintiff bis full undivided moiety, Lut n
more. .
As the judgment is set aside altogether, thic
part becomes immaterial; the pusscssiun takes
from the defendant must be restored to him. |
think, however, without further notice or servie
of any kind, he mast enter an appearance anl
plea, on or before the 2od July next, otherwiz
Jjudgment may bo signed against Limn Ly defau.
Order for setting aside judgment, with coss
fixed at §8; defendant to appear and

plead, on or before 2nd July next.

CHANCERY.

(Reported by Avex, GRANT, EsQ., Barrister at Law, Reporr
to the Court.)

Xxaces v. LEDYARD.

Sale of lands for taxes—~Sherifl.

At a sale for taxes, where less than the whulo 1.t s s ¥
the sheriff should decignate in some way tho portien scld
or offered for sale, 80 that bidders may know what portios
they are bidding for. \

Where a sheriff aold 185 acres out ot 200 fur {axes, avd g3*
a certificate merely describing the land grld as the wet
part of the lot, comnprising 185 acres, aud no further intis
matiun was given by the sheriff of the portion of tbe l;\
he was to convoy until the deed was oxecuted, thess:
was held invalid,

This cause came on for the ez mination of wit
nesses and hearing, before Vice-Chancellor Jowd,
af, the sittings of the Court, held at Londor, 10
the Spring of 1866.

Blake, Q. C., for the plaintiff.
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KxAGGs v. LEDYARD.

[Chancery.

Roaf, Q. C., for the defendant.

Mowar, V. C.—This cause was heard before me

:London, on the 18th April, 1866,

The bill in the cause was filed on the 26th of
Jny, 1866, and relates to a parcel of land in
Finiskillen, which was sold for taxes, on or about
fie 27th of Cctober, 1863, and conveyed to the
dfndant as the purchaser on the 16th Februavy,
165, The purchase money was $144.73. This,
Imay 6550:7C, was not a sixth part of the value
of tho property at tho time, as appears from the
ddendant's own deposition, Afterwards, and
bdfore he got his deed, he appears to have valued
ths land at more than twelve times what he hag
pid, and within two months after getting his
desd he admits having valued it at twenty-five
times 1ts cost. The plaintiff’s have entered into
mother evidence as to value. The bill states
that the lot belonged to one William Knaggs, of
tobicoke; that he died iniestate in 1858; that
the plaintiffs are his heirs; and that they had no
miico of the sale until after the sheriff’s deed
wsexecuted. The title of the plaintiffs’ is for
ihe present purpose admitted on the part of the
defendant.  The lot is a wild lot, of which no one
isin actual possession. The object of the suit is
wseb aside the sale as invalid.

The bill insists on several grounds of objection
othe sale. As to most of these there was no
eridence on either side, each party insisting that
the onus of proof was on the other; and if the
easp bad turned on these objections, I think it
would be my duty to give to the party whom I
thould decide to be in default, an opportunity (on
pyyment of costs) of supplying the necessary
eridence on a new hearing of the cause, or in some
oiber way. But my opinion being in favour of
the plaintiffs on an objection in regard to which
the evidence is full and clear, I shall pass by the
ofber objections without further observotion,

The sale was of 185 acres, part of a lot of 200
sere, the taxes in arrears being in respect of the
whole lot; and the bill alleges that the sheriff,in
naking the sale, did not designate what particular
part of the lot he offered for sale ; that, at the time
of the defendant being declared the purchaser, it
was not ascertained where the parcel of 185 acres
was situated, or how the same should be known
or described ; and that the sheriff’s certificate did
ot properly describe the portion sold. The
truth of these statements is established by the
defendant’s depositions and the production of the
sherifl's certiticate given to the defendaut at the
time of the sale,

The defendant says in his deposition: “The
sheriff did not specify what part of these lots
was being sold. I first learned what part of the
lot I was getting whea I got my deed. » * *
Nothing whatever was said at the sale as to the
part of this lot I had purchased. I left it to the
sheriff to give what part he thought fit.” The
crtificate merely says, * the west part of lot No,
$1,in the second concession of the township of
Enniskillen, that is to say, 185 acres thereof”

Now there was plainly no sale, and could be no
tale, of any particular part until that part was
designated; and as it is confessed that this was
10t done until long after the alleged ssle, an ele-
1ent essential to the validity of the transaction
was wanting, see Zempleton v. Zovell, 10 Gr. 216,

Imust presumo that the intention of the legis-
ature was, that a theriff should let bidders know

what part he is selling and they are buying.
This is the reasonable course; and I find in the
statute no trace whatever of an oppusite course
having been contemplated.

The 18%th section of the act, 22 Vie.,, ch, 55,
provides, that “the sheriff shall sell by public
auction so much of the land as may be sufficient
to discharge tho taxes, &e., selling in preference
such part as he may cousider it most for the ad-
vantage of the owner to sell first.” To sell so
many acres, to be thereafter selected by the
sheriff, cannot be supposed to have been the inten-
tion of this enactment, Formerly a uniform
method was prescribed by statute as to the por-
tion to be sold, leaving the sheriff no discretion
in the matter. The direction to the sheriff was
then as follows: “He shall begin at the front
angle on that side from whence tho lots are num-
bered, and measure backward, taking a propor-
tion of the width corresponding in quantity with
the proportion of each particular lot in regard to
its length and breadth, according to the quan-
tity required to make the sum demanded,” 6
Geo. IV. ch, 7, sec. 13. This method can only be
applicable where but a small part of the lot is
sold. To setoff in this manner 185 acres out of
200 would pe absurd: the possibility of selling
so disproportionate a part, I presume, was not in
the mind of the legislature at that early period.
In some cases the old method may still be the
best; and whenever the sheriff considers that it
would be more for the advantage of the owner
that some other part of the lot should be sold, he
is now authorized and required to sell that other
portion, Butif he makes no annvuncement at
all of the part he is selling, he seems clearly to
fail in the duty which belongs to the conduct of
such sales.

The 140th section of the present act, Con.
Stat. U. C. ch. 155, provides that the eneriff
shall give a certificate to the purchaser, “ stating
distinetly what part of the land and what interest
therein have been so sold (or stating that tho
whole lot or estate hasbeen sold), and describing
the same, and also stating the quantity of the
land, the sum for which it has been sold, and the
expenses of the sale;” see also 16 Victoria, ch.
182, secs, 59, 60. Now, merely stating that the
})m‘cel sold is the west part is certainly very, far
rom “stating distinetly what part of the land
was sold,” or from * describing the same,” within
the meaning of this clause.

The 141st section affords further express evi-
dence in favour of the same construction. That
section provides that “the purchaser shall, on
receipt of the sheriff’s certificate of sale, become
the owner of the land, so far as to have all neces-
sary rights of actior and powers for ({)rotecting
the same from spoliation or waste,” and that “he

. may use theland, without deteriorating its value.”

He cannot exercise these powers if the part he
has purchased is not designated, or cannot exer-
cise them without interfering with the owner’s
rights in the remsinder of the lot,

g.(f the express evidenee afforded by these sec-
tions of the statute had been less strong than it
is, the general priuciples of courts of equity in
regard to {rustces and agents for sheriff’s sale
would, I think, be sufficient to reach the case. It
is well scttled that those principles apply to pub-
lic officers as well as to privato trustees and
agents.
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I think an objection like this is not removed by
the statute of 1863, ch. 59, sec. 11,

The sale must Ye set aside on the terms prayed.
The plaintiffs having in vain before suit endea-
voured to induce the defendant to settle without
a suit, I think that under all the circumstances
of the case they should have their costs.

Horraxp v. MooRE.

Registry act—Unpalented lands.

Tho only instruments executed before patent which can be
rogistered in the County Registry Office aro such as creato
& mortgage, lien or jucumbrance on the land.

A bargnined with B, the locatee of the crown, for the pur-
chaso of wn unpatented lot free from encumbranoes, and
obtuined a bond for a deed, and paid B, tho full considera-
tivu. B afterwards borrowed money on the security of
the lot frum C, who took out the patent,and conveyed the
lot to B, and received from him a mortgage without
notice of A’s claim. After the loanihad been agreed to,
but befure it was carried out, A registered his boad in the
Rogistry Oice of the county where the land was situate.
A bill by A against C for specific performance of the con-
tract was dismissed with costs.

This cause came on for examination of Wit~
nesses and hearing at Goderich, before Vice
Chancellor Jfowat, at the sittings in April, 1866-

Toms for the plaintiff.

Blake, Q. C., for defendant Watson. The bill
was taken pro confesso against the defendant
Moore.

Mowar, V. C.—This is a suit for a specific per-
formance of a contract, entered into between the
plaintiff’ and the deferdant Moore, and set forth
in a bond executed by Moore in favour of the
plaintiff on the 29th December, 1802. The plain-
tifi’s part of the contract has been performed.
‘What the defendant, on his part, undertook to
do, was to convey the land in question to the
plaintiff, free from incumbrances, and to pay the
plaintiff $500 in money. He did neither,

Moore was locatee of the land, and entitled to
a patent on paying the purchase money. Some
months after making his bargain with the plain-
tiff, he applied to the other defendant Watson for
a loan of money on the security of the lot. Wat-
son agreed tv advance the money applied for;
and it yas arranged that 2foore should assign the
lot to Watsun tu enable the latter to obtain the
patent in his own name; that Watson should pay,
out of the promised loan, the amount due to the
government, and, ou receiving the patent, should
convey thelot .o Moure, and pay him the balance
of the money, receiving at the same time a mort-
gage on the lot to secure the loan. All this was

one before Watson had any notice of the plain-
tiff’s claim. ’

The plaintiff did not register, or attempt to
register, his bond in the Cruwn Lands Office, but
registered it in the Registry Office of the County
of Huron in the interval between the agreement
for the loan and the carrying it out. He now
contends that his claim to the lot, being first in
point of date, has priority over Watson's mort-
gage; and this is the question I have to decide.

Against Moore the bill has been taken pro
confesso. Watson has answered, sotting up
amongst other defences that he is, as mortgagee,
a purchaser pro tanto without notice of the plain-
tiff’s claim, and that this court will therefore give
no relief against him.

The learned counsel for the plaintiff contended
that there was nothing in the statute cutting out

|

his claim to the property. Buf it is not negy!
sary for the defence that there should be any sug:
enactment. It rests on the general dvctrine
equity in favour of purchasers or mortgage.
without notice, and it is for the plaintiff to fiyj’
some statutory cnactment that deprives tle &'
fendant of this defence. e

The learned counsel referred to the 24th sectiy
of the U. C. Consolidated Statute, ch. 80, as estsh
liching the plaintiff’s priority. That sectin;
refers” to transactions in respect of unpatenty:
land, and enacts that if any person through whoy |
the patentee derived his title had, before th:
Jssuing of the Ietters Yatent, granted any mor,
gage, incumbrance, or lien on the land, the regs
tration of the instrument shall have the sam
effect as if the patent had issued befure suh
instrument was exccuted. But the plaintifi
claim is not of the description provided for
this enactment, He claims to be entitled to th
whole_cstate, and not merely to a “ mortgag,
incumbrance, or lien” upon it. The legislatur
has seen fit to allow registration in the county
where land lies, of any instruments affecting the
land in law or equity when exccuted after the
granting of the patent 22 Vic. ch. 89, s. 17, anf
to give effect to such registered instrumentsa
against subsequent transactions, though the par
ties claiming under the subsequent transaction
had no notice of the registered instruments, and
dealt in ignorance of tﬁem, 22 Vic. ch. 89, s. 4
and s. 47. But in regard to instruments executed
before patent, parliament has expressly confined
registration in the County Registry Office to
mortgages, incumbrances, and liens; and [ have
no power to extend the effect of such registration
to other cases, \

The learned counsel for the plaintiff referred i
also to the 18th section of the act 22 Vic. ch. 9, |
as shewing that the only assignments which cm |
be registered in the Crown Lands Office arew. |
conditional assignments; and it was argued that
the plaintiff held no such assignment; and that,
being therefore in no default for not registering,
he cannot be deprived of his priority by the
omission to register, But the defence of a pur-
chase for value without notice, when well founded
in fact, excludes all prior equitable claims whether
incapable of registration or capable of registra
tion but not registered.

The plaintiff does not seek to redeem the mort
gage, and the bill must therefore be dismissed
with costs.

Larcn v. Furroxne.

AMorigage—Power of sale.

It is the settled rule of equity, that a mortgagec in exer
cising a power of sale must take reasonuble means of pre
venting a sacrifice of the property; hence, whero a mort:
gsgeo touk no meaus whatever for thai purpuse, and sl

he property for half its cash value, the price receivel
:ggg near the amount due to bimself, tho salo was «t
.

This case came on for examination of witnesses
and hearing, at the sittings of the court in the
Spring of 1868, before Vice-Chancellor Jowat, ot
Woodstock.

Roaf, Q. C., for the plaintiff.

Blake, Q. C., for the defendant Joy.

Barrett, for the defendant Furlong.

Mowar, V. C.—This is a bill by a mortgagor
to set aside a sale by a mortgagee under a pover
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fsilo contained in the mortgage. The mortgagoe
s date the 30th of September, 1863, and is
sce between the plaintiff of the one. part, and
he Jefendant Furlong of the other part, to secure
wand interest, payable in three annual instal-
eats of $100 each, the first payment to be made
atho 1st of October, 1864, ‘The property mort-
ed is fifty acres of land in South Norwich,
omty of Oxford. By the power of sale, as
ars from the pleadings, it was declared and
mreed that in case the plaintiff made default in
ying any of the instalments, and one calendar
wuth should elapse thereafter, the said Furlon
twuld be at liberty to enter into possession, and,
hether in or out of possession, to sell and dis-
seof the Jand in such way and manner as to
m should seem proper, and that he should con-
ey the same when so sold, to the purchaser, and
hould stand possessed of the purchase moneys
o trust, (1) to pay expenses, (2) to pay and
tain for himself the mortgage money and inte-
«t,and (8) to pay the surplus {o the plaintiff.

The plaintiff did not pay the first instalment
vhenit became due, and the mortgagee, after
ueking unsuccessful attempts to sell the mort-
auge, offered sheriff Ross to sell the mortgaged
property, saying that  all he wanted was to get
the money due him, and he would let the property
@ On the 7th January, 1865, the sale was
mdeto the defendant Joy, through Ross, who
syshe acted in the matter for both parties; and
the price accepted by Furlong was $300.

The bill charges the mortgagee with fraud in
mbing this sale, calls it a pretended sale, and
illeges that he colluded therein with Joy, for the
purpose of making and realizing for himself a
imgeprofit, I have no doubt that these charges
eentirely groundless. But the bill also alleges,
that the price accepted was grossly inadequate,
ud that the mortgagee did not before selling
uske the reasonable exertions he was bound to
nske in order to maintain the fair velue of the
property, or in fact make any exertions whatever;
udthese charges are established beyond doubt
erreasonablé controversy.

Indeed the unly evidence which the defendants
bave offercd as to vaiue, is that of the sheriff,
who fraukly says, “he does not think $300 was
awugh for the property in question,” and that he
‘hinks “ the reasonable cash value of the property
%25 3500.”  But I have no doubt, from the whole
widence, that the cash value must be taken to
b over $600. The d.fendant Joy, who had pre-
viowly an interest in the adjoining fifty acres,
refised after his purchase to take less than §1000
for the land in question. The price accepted was
therefore half, or less than half, the cash value of
the property.

The defendants do not claim that the mortgagee
made any exertions whatever to get a better price
for the land, He himself admits, in his cross-
examination, that he never advertised the pro.
prty; see Marriott v. The Anchor Reversionary
Company, 7 Jur,, N, S. 155; Sug. V. & P,, 14th
«, . 66, chap. 1, sec. 5, pl. 80; and never tried
sell it to any one except to Joy, who made
tim, he says, an offer which he accepted. No
atimation of the intention to exercise the power
dsale was given to the plaintiff, see Anon., 6
Vadd, 1v; Sug. V. & P.p, 62, 14th ed, ch. 1,
%e.5, pl. 18, or to his relative who was in pos-

gession of the property under him. This person
is snid to have a reputation that created difficul-
ties in the way of sclling the property advantage.’
ously, This is a very vague assertion, and no
application was made to him for the possession,
or fur his concurrence in the sale, so as to remove
any difficulty that his alleged reputation might
create in obtaining a sufficient price.

There is upon the evidence no room whatever
for doubting, that, if proper steps had been taken
by the mortgagee to obtain a fair price, $600
cash, or more, would have been obtained for the

roperty; and under these circumstances it is
impossible to hold the transaction valid, so far as
rclates to the mortfagee. For “it is well settled
that, though 8 mortgagee’s power of sale confers
a clear right, it must be exercised with a due
regard to the purpose for which it was given. A
mortgagee, with such a power, stands ia a fidu-
ciary character, and, unlike an ordinary vendor
selling what is his own, he must take all reason-
able means to prevent any sacrifice of the pro-
perty, inasmuch as he is a trustee for the mort-
gagor, of any surplus that may remain,” Jenkins
v. Jones, 2 Giff, 108, Sece BMathie v. Edwards,
2 Coll. 465; S. C. on appeal. 11 Jur. 761; and
cases referred to post. Here the mortgagee was
satisfied, as he told Mr. Ross, if he got what was
due him, “ All he wanted was to get the money
due him, and he would let the property go.” He
thus avowed, to the common agent of himself and
the purchaser, a purpose of acting in entire dis-
re%ard of the interest of the mortgagor, or of the
value of the property, and to be satisfied with
such a price as would secure himself. This con-
duct has often been reprobated, whether on the
part of trustees for sale, Harper v. Hayes, 2 Giff.
216; Ord v. Noel, 5 Madd. 438, or of mortgagees
with a power of sale, Faulkener v. The Equitable
Reversionary Society, 4 Drew. 355; Richmond v.
Evans, 6 Gr. 508; for such trustees and mort-
agees stand on the same footing, see cases supra.

ug. V. & P., pp. 60, 65, 14th ed., ch. 1, sec. 5,

pl.1 & 26,

1think I must hold the purchase void as respects
the purchaser, as well as a breach of duty by the
mortgagee. Lord Justice Turner observed in
Dayy v Durrant, 1 DeG. & J. 558, that he conld
not ¢ go the length of holding that, in the absence
of fraud or collusion, a purchaser from a mort-
gagee with a power of sale, is bound to inquire
what steps have been antecedently taken for the
purpose of promoting the sale;” but the learned
judge observed in the same case, that  of course

e could not maintain & purchase at a fraudulent

undervalue.” Now I presume, that by a * fraudu-
lent undervalue,” in this connection, is meant &
0ss undervalue, such as shews either actual and
intentional fraud, or gross negligence, constituting
in the view of equity, a fraud on the mortgagor,
see Oliver v. Courf, 8 Pr1i. 165; Crawford v.
Meldrum, 8 U. C. Appeal, 118, and cases there
cited; and I think that the undervalue which is
established in the present case is, under the cir-
cumstances, abundantly sufficient for this purpose,
see Cliver v. Court, 8 Price, 165. Hagd the mort-
gageo used any exertions, or, in the absence of
such exertions, had there been any contrariety in
the evidence as to the fairness of the price, I
* might have found reason to besitate before avoid-
ing the purchase; but under the actual circum-
stances, I see no room for hesitation.
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A good deal of cvidence was given to shew
that Mr Furlong’s position was one of hardship,
and that he was guilty of no intentional wrong
in the matter, It is not necessary to allude to
this evidence further than to say, that it has
satisfied me of his innocence in this respect. But
the absence of intentional wrong is no excuse for
having neglected, to the prejudico of the plaintiff,
the plain duty which the law imposes on a mort-
gagee in the exercise of the rights which a power
of sale confers upon him. The mortgagee’s error
may have been one of judgment, and from not
having had his attention called to the propriety
or the obligation of any other course than that
which he pursued. Butthe rule is justly impera-
tive—a mortgagee in these matters must act as a
provident owner would; and ignorantia juris non
excusal. What he is not familiar with, he must
learn by taking counsel from those who can inform
him. DBut ag the plaintiff has failed to establish
the fraudulent purpose which the bill alleges, the
defendants may be excused from paying his costs
of the suit up to the hearing, Richmond v. Evans,
8 Gr. 508 ; Harper v. Hayes, 2 Giff. 229,

Declare, that the sale to the defendant Joy is
invalid, and should be set aside. Usual redemp-
tion decree. Plaintiff to pay costs subsequent to
hearing.

INSOLVENCY CASE.

(Before Arex. Loare, Eeq,, County Judge of Wentworth.)

IN THE MATTER oF JOHN FAIR AXD ANDREW Buisr,
Insoicente.

Insolvent act of 186i— Execution credilor— Priority.

A stay of proceedings was given to a sheriff cn & writ of
executlon in his hands by the attorney for the execution
creditors. Held, that the execution, under which the
execution plaintiffs claimed priority over an official assiy.
nee, had net been placed in sheriff’s hands for execulion
uatil too late to give them a right to priority as regarded
the balance due thereon, the assignment having been
made within 30 days after the time the writ was given
to the sherif for execution. But that the execution credi-
tors were entitled to their costs of suit to be proved as a
privileged claim.

[damilton, July 2, 1866.]

Jobn Birrell and John B. Laing presented a
petition setting out that on 23rd January, 1866,
they recovered judgmeunt against the insolvents:
that on 30th January, 1866, a f. fa. was issued
thereon, which was placed in the hands of the
sheriff of the United Counties of Huron and
Bruce, on 2nd February, 1866; that tho writ
has remained in the sherif’s hands in full force
and virtue; that on 2nd May, 1866, the insol-
vents made an assignment under the act; that
part of the debt has been paid, but by reason of
the assignment, the petitioners were unable to
enforce the fi. fa. against the goods of the insol-
veats for the balance due.

The statements in the petition were verified by
the affidavits of the execution creditors, Birrell
& Laing.

A summons was therenpon granted by the
learned judge of the County Court, calling upon
the assignee to shew cause why he should not
pay the plaintiffs Birrell & Laing the balauce due
upon their judgment, or why the sheriff should
not be ordered to proceed and make the balance
out of the goods of the insolvents.

+

Burton, Q. U, shewed cause. He filed the affi-
davit of the sheriff’s clerk, stating that on 6th
February last the sheriff received a notice, ¢
which the followiug is » copy :—

“InQ. B.or C PV
¢ BirreLL & LaiNg ¢« Mr Sheriff McDoNALD:
vs. « Please stay all procee's
“Fain & Buist. ) “ings on the fi. fa. unil
¢« further orders.
«Yours, &ec.

(Sigued) *t Jomn~ BirreLu & Co.
¢ ScaTCHRRD & MEREDITH
*¢ London, « Autorneys.”
¢ 5th Feb., 1866.” %

And that on 26th April last, the sheriff received
a telegraph, of which the following is a copy : ™~

¢ By telegraph from Loudon.”
¢ BIRBELL against Fair.”
¢ Seize and advertise at once—give credit fof
¢ $1178. "
¢ ScaTcHEBD & MEREDITE

Mr. Burton contended that the stay of procef,d'
ings was equivalent to a withdrawal of the wri%
and that as during the stay the writ was not 1
the gheriff’s hands to be executed, it was no lie®
apon the goods of the insolvents until the stay
was removed, and that it was in the same pos"
tion asif it had been placed in the sheriff’s bﬂ"‘d9
for the first time, on the 26th April. He cit®
Hunt v. Hooper, 12 M. & W, 670, and Samuel ¥
Duke, 3 M. & W, 622. i

Craigie, for the execution plaintiffs, referre
to sec. 13 of the act of last session to ame®
the act of 1864, and contended that the lien °°
the goods of the debtors took effect from tb
delivery of the writ to the sheriff, and was B°
destroyed by the stay of proceedings.

Loaig, Co.J.—The case of Hunt v. IIoOP”:
s leading case, as 1o the effect of staying P'.’
ceedings on 8 . fa. in the sheriff’s hands. 1t ¥
there held that the notice not to execute the ‘Y"h_
uatil further order, was equivalent to & W“,
drawal of the writ, which duriug the stay 00".'{
not be considered as in the hands of the she‘:n
to be executed. Hunt v. Hooper has since b%°
recognized as settling the law on that point. "a,
has been followed in our own courts in Severli.
cases {see Foster et al. v. Smith. 13 U. C. Q ok
248; Rowev. Jorvis, 13 U. C. C. b. 495; B
of Montreal v. Munro, 23 U.C. Q B 414) o
the case of Hunt v. Hooper, the money was c"mlef
ed by a subsequent execution creditor. In 1’0"’“0
v. Smith, the question was, whether n pureh” g
of the goods from the debtor during the stay w it
good as against the execution creditor, »¥ iné
was held that it was. DBurns, J., says, in g‘v:‘r,
judgment,—¢ From the time the direction® = ¢
‘* given to proceed upon the writ, whether © g
“is with the delivery of it to the sheriff, OF ‘:ld,
¢+ gubsequent time, it is an execution in his 0*
‘¢ to be executed. The delivery for that P“rpted
“is to be cousidered when it is to be 8¢
[ “pon") . tod

Io this case the execation cannot be c('"ﬁ‘,"lﬁmh
as in the sheriff’s hands to be executed ant!’ = o
April, whea the stay was removed and the she e
ordered to proceed. No lien on the g008* (g
therefore crested until the 26th, and [
assignment under the act was made Wit N
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days thereafter, the execution plaintiffs are not
Cutitled to payment of the balance of their judg-
WMent debt. They are entitled however to their
08ts of suit, which they should prove as a privi-
eged claim before the assignee. The balance of
® judgment debt they can prove in the ordi-
Bary way, and rank for it aloog with the other
Creditors. *
=

ENGLISH REPORTS.

QUEEN'S BENCH.

. Parsoxs v. Hixp, .
n"‘ura—llydmul‘c press— Mode of annezation— How much
— Olject and purpose of.

4 hydranlic press was fixed by means of bricks and mortar

the floor of a factory. The press in question was not
“ayntial to the carrying on of the works at the fuctory,
B, Nt mervly a convenience.

Id, that such a press remalned a chattel, and did not
ome part of the freshold.

[Q. B, June 21, 1868; 14 W. R. 860.]

8 T}ﬁs was a rule nisi, obtained by O'Brien,
erjt., calling on the plaintiff to show cause why
¢ damages given on the verdict obtained should

R0t be reduced by the sum of £50, pursuant to

ie'"e reserved, on the ground that the property

U the hydraulic press pever vested in the plain-
i, but continued in the defendants until the
Me of the removal.

b Thq declaration charged the defendants with
uking and entering the plaintiff’s premises,
o ! with the conversion of plaintiff’s goods.
erdict for the plaintiff: £8 damages, for the

aking and entering; £60 damnages, for the

Qversion,

. Che fucts of the case were as follows:—The
Rintiff, the owner of a factory in Nottingham,

" July 28, 1863, contracted to sell it to two
irsons, by name King & Ellis, respectively.
“:’8 & Eliis entered into possession of the fac-
wy. but there was no conveyance and no pay-
i'll! of the purchase money. Ou Juue 5, 1865,

"sz% & Ellis were ndjudicated bankrapts. The
Kh’b"lees elected not to adopt the contract of

foot S & Ellis to purchase the factory. The ef-

&u,.is of King & Ellis were, by order of the

_ﬂ'lges. sold by auction; but a hydraulic press,

,‘m"’b 18 the subject of the present action, was
im;“)ld. Subsequently to the auction, Heary

the . M of the defendants, bought the press of
n':“ctmneers for £35. The plaintiff refused
™ OW the press to be removed, on the ground
q It was so fixed as to be a part of the free-
in 204 that the property in it had never vested
day, ®assignees in bankruptey. The three defen-
m: thereupon broke into the factory, and
w_‘ed the press.

,.h()w'"-' (Digly Seymour, Q. C., with him), now
. ®d cause.  He cited Weeton v. Woodeock, 7

Wy }V.Cl 4 i ;Vulma!fy v. Miine, 8 W. R. 138,

e;‘gdl"'en, 8erjt., and L. Cave, in support of rule,

ter Hetiqweli . Euastwood, 6 Ex. 295; Lancas-
tin “Eve, T W. R. 260, 5C. B. N. S. 7173 Mar-

)

\C‘CAJT)W. R. 263, 7TE. & B, 248.
.
F
:he Jl:;;)m this deciston the execntion ereditors appealed to
by "m‘f_“ In chambers; but. as might have been expected,
¢ Judgment was sustained —Eps. L. J

bre

BracksurN, J.—This rule must be made abso-
lute. The rule is to reduce the damages by £50,
and it must be made absolute on the ground that
the press never was a part of the freehold, but
always a mere chattel. Whether or no a thing
remains a chattel, or becomes a part of the free-
held, is often difficult to decide, turning as it
does on a question of more or less. We think,
however, that the press in question was clearly
n chattel. 1In the case of things built into the
wall of the freehold, it is often doubtful whether
or no they become & part of the freehold. It is
certain, of course, that bricks and such like
things, which are brought on a wall and there
fixed, become & part of the freehold. It is
equally certain thut mere moveables which are
fixed to the freehold for convenience do not be-
come a part of the freehold. But there are also
the intermediate cases, which are not so clear,
and about which the distinction is often fine.
There are generally three classes—first, those
cases where a chattel still remains a chattel, be-
ing mereiy fixed for convenience, like the clock
in eourt, which, though firmly fixed, and though,
probably, it could not be moved without disturb-
ing the plaster, yet no one could doubt that it
remains a chattel, and does not become a part
of the freehold. Then there is another class
where chattels are fixed for the better enjoyment
of the freehold, but subject to a right to remove
them. These are what are generally called fix-
tures. Then there is s third class where chattels
are fixed to the freehold, and which cannot be
removed. The second class must be removed in
a reasonable time ; and unless we had thought
that the press in question belonged to the first
class, we should have had to have decided whe-
ther the reasonable time for removal bad not
elapsed, but we do think that the press remains
a mere chattel.  Hellawell v. Eastwood gives the
two guiding points to determine whether or no
the article remains a chattel. Nevertheless the
question must always be one of more or less.
The guiding points in Hellawell v. Eastwood are
these—1, The mode of annexation, and how
much; 2. The object and purpose of the annex-
ation. Under the second point the question is
whether the chattel is annexed perpetui usis
causd, for the improvement of the freehold, or
whether the annexation is merely for the sake of
the better enjoyment of the chattel ? The second
point is of almost as great importance as the first
point, viz., the degrce of fastening. I find that
in the case of Lancaster v. Eve, T W. R. 260, 6
C. B. N. 8. 717, where certain piles had been
fixed in a navigable river, Mr. Justice Williams
says, *“ No doubt the maxim ¢ Quicquid plantatur
solo solo cedit,’ is well established, the only ques-
tion is, What is meant by it? It is clear the
mere putting a chattel into the soil by another
cannot alter the ownership of the chattel. To
apply the maxim there must be such a fixing to
the soil a8 reasonably to lead to the inference
that it was intended to be incorporated with the
80il.” The language here would seem to show
(and the learned judge was always veryaccurate
in the use of his language) that it is of very great
importance, where a thing is planted in the soil
8o that it becomes part of it, to see what is the
ohject with which the thing has been so attached
to the soil. If itis attached to improve the seil,
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then eveu if there is a vight to remove it, it be-
comes & part of the premises. So in Reg. v. Lee
most of the things in questivn wero necessary
for the gas-works. The object was to improve
the premises, and there was the intention to in-
corporate the things with the freehold. Again,
in Martin v. Roe, 5 W, R. 263, 7 E. & R. 248,
Lord Campbell applies the samo tost of intention,
he says, ‘¢ When, however, the cases between
executor of tenants for life and remaindermen
are looked into, they will be found to turn ench
on its peculiar circumstances—the character, the
use, the mode of attachment, the facility of sever-
anco, the injury ¢o the freehold by severancs.
In regard to ar ecclesiastical benefice, the cha-
racter and object of the building to which the
chattel is attached seem of very great conse-
quence in determining whether there was any
intention to separate it permanently and irrevo-
" oably from the personal estate. Here there is
an erection in itself purely a matter of luxary
aud ornament, which the testator might have
pulled down, but which he probably wished to
enjoy as long as he lived, and therefore did not
remove. To this, and for the purpose of com-
pleting that luxurious and ornamental creation,
a chattel is so attached that it may be detached
witbout injury to the freehold. We think that
the inference is, that it never ceased to be a
chattel during the testator’s life, and that it con-
tinued to e so at the moment of his death, and
therefore passed, as part of the personal estate,
to the executors.” Lord Campbell, therefore,
in considering whether the mortar made the
cbattel & part of the freehold, lovks at the object
with which the chattel was fixed with mortar.
Could one reasonably infer, as Williams, J., says
in Lancaster v. Eve, an intention to incorporate
the chattel with the freehold. Now, apply the
rule laid down in these cases to the present case.
It appears that there was some fixing with mor-
tar, but not much. The press itself was great
and bulky ; hence, whether or no it was mortared
down, the joists would have had to be removed
in order to apply machinery sufficiently strong
to move it, so the removal of the joists is not
very important ; and we have seen mere annex-
at.on is not enough ; but after it has been seen
how much annexation there is, we must see what
is the objecct of the annexation. Now the object,
it seems to us, was not to improve the premises,
nor was the press in question essential to the
carrying on of the factory-works, like most of
the things in the gas-work case, Reg. v Lee, nor
wae it & thing like a fire-place, but & machine
brought into the factory for convenience, just
like an ordinary table. Therefore we think the
mortaring did not make the press a part of the
factory. It was not a part of the freehold, there-
fore we think the mortaring did not make the
press a part of the factory. It was not a part
of the freehold, therefore the property of the
press was in the assignees, and the plaintiff can
recover no damages for the seizure of the press,
though he can for the wrongful entry.

Mzrror, J.—I am of the same opinion. I
think that the press in question was a chattel,
and not a part of the freehold. From the evi-
dence given at the trial the press appears to have
been just one of those chattels which require
steadying, and for that purpose are fixed to the

[

|
|
|

freehold : and then on the facts it appears (hy
the press, being so far attached for the purp
of steadying it, was by the defenlants remove
without doing any real damage to the inhe,
tance. If one could see, a3 in the gus-wux
cnse, nn intention that the chattel should remy;
fixed to the faotory so long as the factory re
mained a factory, then we might think the prey
to be sufficiently fixed to become a part of .
frechold, but kere here we see no sach intentipy
The press here was & mere sdditional conren
ience brought into the factory for temporsy
uses, and not changing or affecting the cliarucir
of the building. Therefore, though at vne ug:
I doubted, from the insufficient evidence befr
us, as to the nature of the factory, and the pu
poses for which the press was used, I am cleary
of opinion that the press did not become purt
the frechold, but remained a chattel ‘

8uEE, J.—I am of the same opinion, neithe!
of the tests makes out that this press is a fixture,
It was not brought in to add to the value of the
inheritance ; it was fixed for the more convenient
use of it. It was a& chattel, moreover, which
could be u_:d in many other businesses thn
that carried on in the factory in question. T
evidence showed that such presses were cu-
stantly sold secondhand. It could be remore}
without damage to the frechold.

Rule absolute.

Ex PARTE PEPPERCORN.
2B & 24Vic. ¢. 127, 3. 10—Admission nf Atlorneys—Certifu’
of Ezaminers.
A stewardship of manor is an office within section 10
23 & 24 Vic. c. 127,
[Q B, April 17—14 W. R. 5]

R. B. Turner moved for an order to the exami-
ners appointed to examine persons desirous tobe
admitted attorneys to grant a certificate to the
applicant, Walter Peppercorn,

The facts of the case were as follows:—Mr
Peppercorn was, in the year 1861, articled s
clerk to a firm of attorneys. Shortly after hewss
so articled, his father, a gentleman occupying the
office of steward of the manor of Headington,
died. Upon the death ot the father the sonsuc
ceeded him as steward of the manor. The manor
belonged to one of Mr. Peppercorn’s family, aud
the offico of stewnrd had always been held by
some one of the family. Mr. Peppercornappoint-
ed o deputy to act for him as steward, and ¥
only absent from his mater’s office three times
v..r the purpose of his office ngsteward, Thefes
of the mavor court were divided between Mr
Peppercorn and the deputy.

23 & 24 Viet. ¢. 127, 8. 10, requires that o
person bound by articles of clerkship to anyat-
toroey shall hold any office other than that of
clerk to such attorney, during the term of service
mentioned in such articles, and before ndmigsmn
he must prove be has not done so by affidavis.

The examiners, upon the above circumstances,
refused to grant their certificate, although they
found Mr. Peppercorn fit and oapable to act &
an attorney.

CockBury, C. J.—I do nat see how we ca0
make this order. Mr. Peppercora has clesrly
beld an cffice within the meaning of the word of



asust, 1866.] LAW

JOURNAL.

[Vor. IL,, N. S.—219

0. S. Rep.]

DuxoxT v. WILLIAMSON.

|U. S. Rep.

pstatate.  The statute gives us no diseretion-
Fpower We sympathize with Mr. Peppercorn.
isa hard case, und one probably never cun-
aplated hy the Legisiature.

rackuUrY, Lusi. and Sueg, JJ.. concurved.

Order vefused

UNITED STATES REPORTS.

-
SUPERIOR COURT OF CINCINNATI.

DuaonT v. WILLIAMSON.

wire, exntained and adjudged

aauote {s suld in mnrket, the vendor and veudwo teing
apn equal tering, huving cach the sume kKuowledgs of the
nics to the fnstrument, und there is ay concealnent or
oi:nepresentation by the vendor, who eadorses it - with.
ot revurse,” he §u not Hable to the vondee, if the name
fone uf the parties is forged.
'+ 15 not liabls on any supposed contract growing out of his
injorsemont, ns it is bat a transter of the vote. without
theususl guaranty : nor can bo be hirld &t nll unless traud,
noealtaent, Oor wisrepreseotution is proved, or the note
tsglren in payment of a privr indebtodness.

[ Am. Law Rez 330.]

The opinion of the court wag delivered by

§rorer. J.—This cnse is reserved from special
1genn for the opinicn of all the judges upon the
legal questions arising on demurrer.
| The plaintif’s petition states, ¢ that on the
M duy of May 1860, at Cincinnati, Henry
Bwoan made his promissory note to Willinm
Wolfe, or order, for $500, value received, five
months nfter date, which note purported to Le
wdorsed by snid Wolf, and »fterwards came to
e hands of the defendrat Willinmeon, who
sferwards indorsed and delivere ! the snme to the
phintiff, due without recourse on him > A copy
of the note is made a part of th- petition. with
theindorsement thus restricted amd qualified It
isfurther alleged, ¢ that the detendant by such
indorsement thereby warranted the signature of
sid William Wolfe was genuine nud made by
bim, when, in truth and io fact, it was not, hut
the same was aud i3 & forgery;” hy reason
shereof the note was of no value, the said Ess-
oag, the maker, being wholly insolvent  There
isalso the usual averment of demand and notice,
rd a claim to recover the nmount of the note.
' The demurrer admitting all the facts properly
fleaded and their legal implications, the question
isdirectly presented for our decision, what was
tholegal effect of defendant’s indorsement ¢ with-
ot recourse
i We find no English cases where the point has
been adjudicated, though qualified indorsements
ue often mado in Great Britain upon bills and
wtes.  Mr. Chitty says, io his work on Bills, p.
23, this mode of indorsing is allowed in France
and America, and states the object to be “to
Iransfer the interest in the bill to the indorsee,
tenable him to sue thereon, without rendering
the indorser personally liable for its payment.”
Inch. 6, p. 224, 225, he has placed in his text
the forms of indorsement applicable to various
cses, and in class four, where he describes a
qualified indersement, he illustrates his meaning
by using the words ¢ James Atkins, sans re-
cours,” or James Atkins with intent only to
transfer my interest and not to be subject to any

E;mmnlu,t aud purposa of an fulorsement with ut re.

linbility, in case of non-acceptance or non-pay-
ment.’’

Judge Story adopts this definition with the
additional remark, that a qualified indorsement
without recourse, though it saves the indorser
from liability, does not restrain its negatinbility :
Prom. Notes, § 146; Richardson v. Linocln, b
Metealt 201.

An absolute transfer by indorsement imposes
upon the party makiong it, in coutemplation of
law, 1. That the instrument is genuine, ns well
as all the attendant signatures; 2. That the
indorser has a good title to the instrument; 3,
That he is competent to bind himself ns indorser;
4. That the maker is nble to pay the vote, aund
will do so upon due presentment at muatarity ; 3.
If not paid when thus presented that upon notice
to the indorser he will discharge it: Story on
Prom. Notes, g 135.

It must follow, then, that when an indorsement
is made and taken without recourse in the quali-
fied form, as it appears upon the nrte in contro-
versy, every liabiiity, that wou d otherwise exist,
is exoluded, and no action can he maintained
upon the defendant’s transfer thus restricted

For every practical purpose, such a restricted
indorsement may be placed upon the same foot-
ing as a note payable to bearer, or transferred
by delivery. In the latter case, the person mak-
ing the transfer does not thereby become a party,
nor does he incur the obligation or responsibility
belonging to an indorser.

This doctrine was settled by Lord Holt in Gov.
and Co. Bank of England v. Newman, 1 Lord
Raym. 442, aod is adopted by all the late text
writers,

It has been attempted, however, to create n
liability, not in virtue of any contract contained
in the indorsement or delivery of the instrument,
but upon & legd implieation thit thereis in every
such cage a warranty that the instrament is
genuine, and should it prove a forgery, he who
has transferred it must refund to the, proper
party the money he may have received.

This assumption places notes and bills on the
same footing with merchandise or any other com-
modity that may have been the subject of sale,
and requires him who may huave received an
eduivalent for an instrument subsequently proved
to be worthless, to place the party to whom it
hes been delivered in ¢ statu quo.”

Now it is not to every case, even between
vendor and vendee, that the rule, thus ascertain-
ed, can apply; for an article of merchandise,
sold without warranty, where the buyer and
seller have equal opportunity to imspect it, and
both are equally ignorant of inhercat defects,
there can be no complsint if a defect is after-
wards discovered. It is only when there is con-
cealment, misrepreseatation, or fraud, that the
seller becomes responsible to the buyer.

We are not surprised at the apparent confusion
which exists in the statement of the question by
some modern writers upon commercial law; and
in the adjudications even of courts who have fol-
lowed their dicta without careful examination.
The difficulty in part, is found iz the fact that
many of these ‘treatises, when first published,
were unpretending volumes, briefly, yet cleurly,
stating legal principles, and referring to decisions
equally brief: but edition after edition hs heen
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wmultiplied until tho points once séttled havo
become obscured by redundant language, an-
nouncing a former doctrine merely in a new form,
and the courts have too often been content with
quoting cases without tracing the principles to
its origin.

They would scem to have forgotten the maxirm :
¢ Melius est petere fontes, quam seclari rivulos.”

And thus it is we find in the discussion of the
point we arc about to determine, such a variety
of views; positive assertions afterwards qualified
on the same page, while they impress upon the
reader no definite idea of what the law is; or
the sta‘ementis so broadly made, that it partakes
rather of assumiption than of matured opinion.

We feel at liberty, therefore, to exercise our
owa judgment, and we thiuk the conclusion to
which we have arrived is fully sustained upon
legal principles.

There is no averment in the plaintif®’s petition
of the mauner in which he became the owuer of
the note, nor yet that he paid value, or gave
anything as an equivalent  We may fairly pre-
sume, then, he purchased it ia the ordinary way
in market, no re.resen ation being made by the
defendant vther than the implication that legally
follows his qualified indorsemeut. There is no
fact before us which imputes unfair dealing or
fraud to the indorser; his liability is claimed
simply upon the grouud that bis assignment was
& virtual warranty of the genuineness of the
note.

It is then the ordinary case of the owner of a
bill sending itinto the market for sale, or offering
it himself to a purchaser, acting meanwhile in
good faith, not concealing any knowiedge he may
have, proper for the buyer to know, giving no
verbal opinivn even that the instrument is valid.

A similar case in principle is found in Fean v.
Harrison, 8 T. R. 759, where Lord Kenyon gaid:
*Itis extremely clear that if the holder of a
bill of exchaoge send it to market, without in-
dorsing his name upon it, neither morality nor
the laws of this country will campel him to re-
fund the moncy for which he has sold it, if he
did not know at the time that it was not a good
bill. If he knew the bill to be bad, it would be
like sending out a counter in circulation to im-
pose upon the world wmstead of the current
coin.”

So it was be'd in Parker v. Kennedy, 2 Bay S,
C. 892, « that a bare assignment implies no
warranty, but cnly an agreement to permit the
assignee to receive the'debt to his own use.” So
in Cummings v. Lynn, 1 Dallas 449, and in
Robertson v. Vogle, 1d. 155, where Judge Shippen
decided, that an indorsement at common law
amounts only to au assigoment of all the property
in the hill or note without making the assignor
responsible.

A sale of the note, therefore, as of any other
commodity, imposes no lisbility upon the vendor,
simply by the act of sale. Itis a purchase by
the buyer without warranty, and the rule of
* caveat emptor” will apply.

If, however, a note is given with a restricted
indorscment, in payment of a precedent debt,
the better opision is, if the instrument is after-
wards ascertaived to be forged, the party receiv~
ing it shall not be the loser; heis still to be re-

—]

munerated for the sum oviginally due Ty
thing received having proved to bo valucless,
original claim revives. .

Not so where the note is disposed of by sql
* While it may be cliimed,” says Judge Stor
Prom. Notes, 3 118, ** that he who transfersy
note by delivery, warrants in like manaer thyf
the instrument is- genuine and not forged
fictitious, unless where it is sold as other googl
and effects by delivery merely, without indory
ment, in which case it has been decided that 4
law in reepect to the sale of goods is applicabl,
and theroe is no implied warranty.”

So in Chitty on Bills 246, ¢ Where & trangkr
by mere delivery is made ouly by wuay of sale of
the bill or note, as sometimes occurs, or in er.
change fur other bills, or by way of discount, :ni
not as a security for money leut, or wuen th
assignee expressly agrees to take it in paymea,
and run all risks: he has, in geaeral, no righ
of action against the assigoor, 1f the bill tury,
out to be of no value.” ;

This view of the question relieves it of ) red
difficulty, uud places the linbility of the indurat
or assignor upon & siatisfactory grounl inf
we thas find the law determined iu the sery
thoroughly cousidered cuse of Baxter v Durand,
29 Maine 434, where Judge Shepley, glving the
cpinion of the whole court, held that - Onewhe
sclls a promissory note, by delivery. upen which
the nawes of indorsers have been forged, 13 udt
liable upon an implied promise to refund the
mouey received therefor, if he sold the sume 2
property and not in paymeant of u precedent
debt, and did not know of the forgery ” The
learned Chief Justice carefully examioed the
conflicting cases, sud distinguishes very cleatly
the real question in controversy. He admitsthe
authority of Jones v. Ryde, 6§ Tauont. 455;
Fuller v. Smith, 1 Car. and Payne 197 ; Cumnidp
v. Allenby, 6 B. & C. 878; Collyer v. Brijhar,
1 Metc. 546 ; but very properly confines themts
the case of payment for a previously subsisiog
debt.

This case is queted with approbation by Judge
Story, Prom. Nutes, 3 188, and relied on as the
leading authority by Judge Eccleston, in th
case of Rinenan v Fisher, 12 Maryland 197,
where the same point is directly decided, follow-
jzg out not only the raling of Judge Shepley,
but adopting the greater part of his argument
1t is also referred to by Professor Parsons, in
bis late work on Bills and Notes, vol. 2,583,
590, to support the same doctrine, which i
stated in tho text of his work very fally sud
without auy reservation.

In & former part of the same volume, page S5
in a note, it is said, the distinction taken in tht
case in Maine does not seem to kave beea wel
foundad; but whether the author is responsible
for this note or not, we cannot say ; we should
rather believe his unqualificd approval of the
same case, after he bad composed nearly six hon-
dred pages in addition to what he then had wiit
ten, expresses his true opision, more especially
as he again reiterates the doctrine in the same
volume, page 601. The case Whecler v. Foxle
2 Hardy, 149, decided by our late brother Spen-
cer, docs not conflict with tho rule wefind®
well established; it was determined upon 18
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Peculiar circamstances, the whole evidence being
heﬂrd, from which a representation, other than
the sale and delivery of the mnote, might have
een jnferred.

We are all of opinion that the pleadings in
18 case present no cause of action against the
efendant, upon his indorsement. There is no
:Tud nlleged in the transfer ; no prior debt. ex-
I8ting, for which the note was taken ; no represen-
‘ﬂ‘!ion made beyoud the fact of indorsement,
¥ithout which we hold there could be no recovery
¥ the plaintiff.

The demurrer will be sustained, and the cause
temanded.

(Note by Editor of American Law R-gister)

The importance of the question involved in the foreguing
ke, and the want of er. tire uniformity in the declsions fa
v ard to it, seem to justify the space which we have de-
“tod to the very able and carefully reasnned opinion of the
“trued judge and we should not feel ealled to add anything
Ore, if we did not consiler that the tendency in regard to
d's subject which the case encourages was in the wrong
rection .
The welght of authority still 1+, unquestionably, in favor
N the early doctiine of the buoks, that one who passes a
i 0te or bill by mere delivery assumes an implied obligation,
0 all cases, unless there is somathing to show a different
'Dse, tha! the same is genuine and what it purports to
te.upon its face, and that he has the legal right to transfor
he title to the instrument. This is nothing more than the
l“"dur of gnods, without express warranty, assumes, by
Wplication of law.

28“ is distinctly affirmed in the casa of Gurney v. Womersley,
of oz, L, & Eq. 256, 8. . 4 Eil. & Bl 132. that the veundor
8 bill of exchan e. though no party to the bill, is respoa.
)le tor its gennuineness; and, if it turns out that the
‘*me of ane of the parties Is forged, and the bill becomes
';:l Ueless, he is linble to the vendee, as upon a fuilure of con-
oration, In this case the name of the ncceptor upon
ty 08¢ credit the bill was dlscounted by the plaintiffs proved
4V9 been torged by the drawer, the dufendant having
}::Wured ths disconut, but declined to give any guarantee
‘he“;g;tlrd to the bill, but had no knowledge of the defect in
ZUN

The same, or & similar. question is dircussed in Gamperc:
. ‘Barum. 24 Eng. L. & Eq. 156, wheie the Lill purp.rted
b“.’e # foreign bill. and was unstampe | It proved to have
a 0 made in London, aud was therefors void for want of a
of mp, The Court of Quesn’s Bench held, that the vendor
kh“ bill of exchange impliedly wnarrante that it i ot the
wdacd degeription that it purports to be on it fuee, and
n At the vendes might recover tmck the price of the bill, as

‘" & fajlure of consid-ration.

8e d-cisiong were made as late as 1854, and huve never
o u Questioned in England, as far as we know. There is
'-thq 'lestion, we think, that they are in strict analogy witkh
p‘,:' bortions of the law of coutracts applicatle to salas of
w ]°nal property and of choses in action, and that they
i maintained in Evgland. There should therefore, us
depg. 8 to us, be sume very persuasive renson to justify a
thiy 'ture from thewn and establishing a different rule in
M:Oumry. The wain current of American authority
o be strong in the same directicn.

_,“.&s 80 duclared by the most approved text writers. Mr.
NM‘"O Srory, Promissory Notes, gus, says: “ In the next
Wapy 20 (the veudor of a note, without express guaranty)
g “ts in the like manuer, that the fnstrument s genuine,
3 ';‘3' forged or fictitious,” citing Bayley on Bills, ch. 5, ¢
Uh'qq & 5th ed. ; Chitty on Bills, 289-271 ; Id. ch .6, p. 244,
‘hen‘; 1d. p. 864, 336; and many decisions, English and
o x, A0 The law is stated in the same terms in Parsons
Otes and Bills, vol. 2, p. 37.

beegeJ8arned judge In the principal case seems to infer that,
t""d-e the case of Bazter v. Duren, 29 Me. Rep. 434, Is re-
Upoy thto by these text.-writers, that he may fairly count
of thy ¢ ® Welght of their testimony iu favor of the soundness
fore tﬁ“e But Mr. Justice 8ToRY deceased many years
attor date of that decirion : aud Professor Pursons does
bipyg fPL 0 settle the law upon the point, but contents
of the “8 MoAt text-writers do, by giving the present state
lenpy, mlmhomy, which fs 'sufficiently fllustrated by the
By .hj'ldge in the principle case. Profesror Parsons did
Rave by ould have done; he gave ail the decisions, and then
s adherence to the preponderating side.

T
153‘ b y‘l‘le:tlon is examined in Cabot Bank v. Morton, 4 Gray
3 learned jurist, to the weight of whose nuthurity

we have all been long accustomed to refer with unhesitating
confidence. This distinguished judge states the rule much
in the same terms before quoted from Mr. Justice 8Tory :
¢ It seems to fall under a general rule of law, that. in every
sale of personal property, the vendor impliedly warrants that
the article is in fact what it i2 described ar d pucports to be,
and that the ven 1or has a good title or ri, ht to transfer it.”

Tha rule is stated by an eminent jurist in Connecticut,
Mr. Justice ELLSWORTH, in Terry v. Bissell, 26 Conn. Rep.
23, much in the same terms, quoting the very language of
Chief Justice SnAW, as stated above.

In Tarall v. Newell. 19 Vermont Rep. 202. the rule is Inid
down in mdch the same terius by Judge H.aLL.

And in Aldrich v. Jackson, 5 R. 1. Rep. 218, Chief Justice
AMes sayr: “ The vendor of a bill or note, by the very art
of sale. impliedly warrants the genuineness ol thas signa-
tures of the parties toit.”

And in New York. eface the ewrly case of Murkie v Hal.
field. 2 Johps 455, it seems to have been regarded as rotiied,
that & payment in forged paper is no paymeut, upun the
gronnd of an implied warranty of g-nuineness. Buc in the
late case of Ketchum v. Bunk of ¢.ommerce, 19 N, Y. Court
of Appeals 499, it was held, by a divided court, that, if the
forged paper was sold, there was no implied warranty of
genuioeness. This seems to he substantially the distinecion
upon which all the exceptional cases have attempted to
stand. It is found, or the germ of it, in the early case of
Ellig v, Wild, 6 Mass. Rep. 321, where merchandise was sold
and a promissory note, wbich proved to be a forgery, taken
for it. Parsoxs, C. J., held, iu delivering the opinion of the
full court, that if the ngte were, by the intention of the
parties, sold and payment accepted in * rum,” the defendant
was not responsible as for an impliad warranty of the
genuineness of the notes. ‘ But it the plaintiff intended
to sell the rum for money, and the defendunt intended to
buy rum, and the puyment by the notes was not a part o
the orizinal stipulation, but an accommodation tothe defen
dant: then he has not paid for the rum, and the activn is
maintainable.”

Now we think it fair to say, that when one exchanges
rum for promissory mnotesa of a third party, or what
purports to ba such, and gives no express warranty, the
implied warranty i« the ame on tha party as of the other.
And if the rum proves to be something elre, a8 a prepa ration
of a deadly character, of no value for any purpose. or if it
proves not to have been the property of the vendor, but of
another who'reclaims it, or if the note proves to be a forgery.
or stolen under ench circumstances that no title s couveyed
hy the vendor, either party will be liable to make gond the
Inss to the other, upen the implied warranty of bhe thing
being what it purports to he, and that the vendor had good
right to scll as he did. Aod itis idl:toattempt toerenpe tre
the question fairly presented, by asking & jury tn conj-cture
whether it was a sala of the no‘e. niid aceepting payment in
rum, * for the accommedation of the purchuser.” or a sale
of rum, and acceptinz payment in the note, for like accom-
wodation. And it seews to us, that if such a distinetion had
been firat atated, by some judee or writer, loss known to
fame than the distinguished Chief Justica of Musrachussets,
whose word went for law in his time, it would scarcely have
been taken up and acted upon by s0 many eminent courta
as this already has been. 1t §s, in fact, however much it
may have been indorsed, nothing more than & refinement,
tco nice for common apprehension.

But it {s proper to say that this whole doetrine of the
existence of any such distinction being maintainable i en-
tirely repudisted in & very recent case in Massachuwetts,

m v. Wolcott, 3 Allen 258. And we cannot, more to
our own mind, express the want of foundation for any such
dlstinction, than by gnoting the language of the very able
and learned judge, Mr. Justice CHAPMAN, who gave the
opinion of the court in the case last cited: % There are two
cases which state a distinction in regard to this implied
wurnnt{vthat is not recognised in the other cases,” citing
ElUis v. Wild, supra. and Baxter v. Duren, supra, to which
may now be added Fisher v. Lieman, 13 Md. Rep 497, and
the rlncl?d case. Mr. Justice CHAPMAN continues: ¢ If
this {s the law of this Commonwealth, then the plaintiff can -
notrecover * #; but it is difficult to see any valid rea-
son for such a distinction. Whether the purchaser pays
cash or discharges a debt in anmont for the forged paper,
the injury is the same to him. There is in both cares &
fallure of consideration, growing out of a mistake of facts.
The actual contract and the implied underetanding as to
the genuineness of the note is in both cases the same. And
we think that the authorities, which hold the seller to an
implied warranty,in such case, that thenote is genuine. are
in conformity with the principles of sound reason and jus
tice, and with the understanding of the parties in makirg
such a contract;” citing the earlier cases of Cubnt Bank v.
Morton, supra,aud Lobdell v. Baker, 1 Met. 193, as having
already virtually overruled Ellis v. Wild.

ILFR.
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GENERAL CORRESPONDENCE,

Aect of 1865 amending Insolvent Act of 1864
—8chedule of creditors.

To tuE Epitors oF THE U. C, LAw JourNAL.

GextLEMEN,—Would you be so good as to
inform me in the next issue of your valuable
Journal, whether, under the amended Insol-
vent Act of 1864, it is necessary for an insol-
vent, when making an assignment of his estate
and effects under said Act to the official
assignee, to attach a schedule of his creditors
to such deed of assignment.

And oblige, truly yours,

T. TuroBaLD.
Woodville, July 11, 1866.

[There appears to be some doubt upon this
point. Sec. 2 of the amegding act says, that
a voluntary assignment may be made ‘* with-
out the performance of any of the formalities
or the publication of any of the notices re-
quired by sub-sections one, two, three and
four of sec. two of said Act,” of 1864, Sub-
section one here alluded {o, amongst other
things, requires a schedule of creditors to be
prepared and exhibited at the meeting called
by advertisement ; and sub-section 6 of same
section, which is not referred to in the amend-
ing Act, provides for the execution of the
assignment, and that “a copy of the list of
creditors produced at the first meeting of
creditors, shall be appendeld to it.” Hence
the difficulty.

It might reasonably be argued that where
a list of creditors is produced at such meeting,
which meeting even did not in fact take place,
no copy of such docursent could be appended.
And in furtherance of this view it may be
urged, that the object of the amending act is
to simplify and expedite the steps nccessary
to place the property of an insolvent in such
a position as to be equitably divided amongst
all his creditors; whilst on the other hand it
is doing no great violence to the language used
to interpret the words of sub-sec. 6 to mean
“ga list of the creditors of the insolvent shall
be appended to it;’ and besides this the
amending act makes no reference in terms to
this 6th sub-sec. of sec. 2 of the act of 1864.”
The result is, that while we cannot say the
schedule should at the time of the assignment
be attached to the deed, it would in all cases
where that course is practicable, be desirable
to adopt it.—Eps. L. J.]

To Tne Epimors or tae U. C. LAw JoURNAL.

CextLEMEN,—Will you please inform me

Ist. To what extent parties are responsible
who give advice on titles to land ?

2nd. Who are liable in Canada in such
cases ? )

8rd. Whatare the grounds of their liability !

4th. What is the remedy which a purchase’
has against his adviser in a case where by his
advice he pays out a sum of money for land,
and afterwards loses the land bought through
a bad title ?

5th. What is the liability which a col”
veyancer will incur for an incorrectly draw?

deed or lease ?

6th. Have any cases of the above kind®
been decided in Canadian courts, and on what
grounds were decisions given ?

By kindly giving full answers to the ahove
questions in your next issue you will confer #

great favour on,
Yours truly,

A SUBSCRIBER.

[Our correspondent would be, we are afraid,
rather a hard task-master. His question$
though certainly sufficiently general, and pro’
bably also of general interest, can scarcely be
answered within the limits that we can devot®
to answers to correspondents. We may, ¥
some future time, be in a position to returd
the subject opened by his exhaustive querie®
But at present we can only suggest to any 0
our readers, who have time and inclination f‘?
the task, to give the public the benefit of the!’
researches on the questions submitted. Som?
of these questions indeed forcibly recal to 09"
wind that which we have so often condemne™
namely, that persons devoid of learning 8°
to a great extent irresponsible shonld be allo™”
cd to compete on equal terins with those ¥
have spent their time and money on qua»lif."'mg
themselves for the practice of their profeSS'o"'
to the great injustice of the latter, and t0
detriment of the public.—Ebs. L. J.]
—
MONTHLY REPERTORY.

COMMON LAW.

C.P. Juse %

Scort, P. 0., v. THE UXBRIDGE AND Ricx AN
WORTH RaAlLwaY CumPANY.
Tender under protest is a good tender.
Manning v. Lunn, 2C. & K. 18, confirmed:
W. K. 893.
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June 4.

ctice — Time to plead — Signing judgment on
Saturday—Reg. Gen. 1858,

By Reg. Gen. 1856, it is ordered that the
sice of pleadings, &c., shall, on Saturday, be
WJe before two o’clock, p.m. If made after
aoclock, p.m. on Saturday, the service shall
deemed ns made on the following Monday.”
e defendant’s time for pleading expired on
trday, and the plaintiff signed judgment at
$p.m. on that day, no plea having then been
isered.  fleld, that notwitbstanding theabove
e, the defendunt had all Satarday to plead.
:d that the judgment should be set aside. 14
5.R. 781

.. CoNNELLY V. BREMNER.

f.of L.

fee MerseY Docks axp Harnour Boarp ve
PENBALLOW AND OTHERS.

June 5.

fes Merser Docks ANp Hamnour Boarp v.
GisBs axp Orfers.

Jeghgence— Pudlic body constituted by Act of Par-
lament recetving no profit from their office—
Liability for defzult of servant.

The Mersey Docks and Harbour Board were
wostituted by Act of Parliament a corporation
% the purpose of managing, repairing, and
sintaining the Liverpool Docks, and were em-
prered te levy certain tolls on all ships using
tedocks, which tolls were to be used exclusively
ur certain public purposes specified in their Act
 Incorporation. The members of the Board,
rither in their individual nor corporate capaci-
ties, veceived any profits, directly or indirectly,
frermthe tolls so levied. At the entrauce to one
of the docks a bank of mud had accumulated,
shich rendered it dangerous for the purposes of
wigation (the lock being nevertheless kept
tpen for the public), and this was known to the
urvants of the Bonrd, and the Board itself either
totx, or was negligeatly ignorant of the fact.

4 ship, in entering the dock, struck against
tie bank of mud and was injured.

Jed (affirming the judgment of the Court of
Exchiequer Chamber), that the Board were liable
tamake good the loss sustained by the owner of
?’t)ship and the owner ol the cargo. 14 W. R,
Y

-

C.P. Waressy v. Gourosroxg, June 9.

Cats—DBalance of claim after set-off — Counly
court—15 § 16 Pict. ¢. 53—19 & 20 Viet. c.
108, 5. 24.

! Toan action in a superior court, brought to
retover more than £30, the defendant pleaded,
sud proved before an arbitrator, & set-off, which
neduced the amount recovered to less than £20.
The set-off was not admitted on the writ nor in
b2 particulars.

I7eld, that the plaintiff was entitled to his costs,.
tsthe set-off was not an admitted set-off within
2e19 & 20 Vict, c. 108, s. 224, ard a plaint could
2t have been entered in tho county court. 14

. R. 899,

Jupe 12
Bicsrorp v. D’ARcy AND Bracner.
Interrogatories—Bona: fides—Tendency to crim-
tnate,

Interrogatories, if put dond jide to make out
the case of the plaintiff, will not necessarily be
disallowed because the answers may tend to
criminate the defendant.

EX.

Baker v. Lane, 13 W. R. 293, explained. 14
W. R. 900.
Q. B. Reg. v. StepuEss. June 14.

Nuisa .ce—Irdictment—Liability of master for un-
authorised act of servant.

Although » proceeding by indictment for a
nuisance is criminal in form, the same evidence
that would support a civil action for an injury
arising from tbe nuisance will support the indict-
ment. 14 W. R. 859.

S. C. U. 8.
In ne FENNERSTEIN'S CRAMPAGNE.
Luidence—Res inter alios acta.

Letters written by third persons in due course
of buriness are admissible to prove facts relating
to that business which the writers might have

proved if summoned as witnesses. 14 W. R.
890; Am. Law Reg.

CHANCERY.
L. J. May 25, 28; June 1, 12.
Rz TEMPEST.

Trustee — Appointmeat — Discretion of Court—
Princirles upon whickh the Court Acis in the
appointment of new trustees.

Although the Court, in appointing new trustees,
exercises its discretion, that is not a mere arbi-
trary discretion, but one in the exercise of which
the Court is guided by general rules and princi-

les.

P The following rules were laid down :—

(1) The Court will regard the wisher of the
author of the trast, if expressed or clearly to be
collected frow the instrument creating the trust.

(2) The Court will not appoint & trustee with
& view to the interests of some of the cesteux que
trustent in opposition to the wishes of the author
of the trust, or to the interests of others of the
cesteux que trustent. 14 W. R. 850.

June 11,
Ex rants Exspx. R Exspy.

Bankruptcy Act 1861, 3. 86—Debtor’s cizn petition

Jor adjudication of dankruptcy—No assets.

The mere fact that a debtor has no assets is,
in the absence of fraud, no reason against his
obtaining au order of discharge upon his own
petition, 14 W. R. 849.

L.J.

V.C. W,  Suer v. Warxusrer. Juae 19.
Practice—Ezamination ex parte previous {0 the
Aearing—Ezaminer's objections to guestions.

Although, by the order of the Court on evi-
dence, dated February 5, 1861, the examination,
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before an examiner, of a witness called ez parte
in order that his evidence may be used at the
hearing of a cause, is to be deemed an affidavit,
the examiner is not on that account bound to take
down the answers to improper or irelevant ques-
tions. Ile should mot, however, refuse to take
down answers, except when it is clearly evident
that such answers could not possibly be evidence.
14 W. R. 888.

u. C.

Insolvency— Pleading— Administration.

YarringTON v. LyoON.

A voluntary assignment to an official assignee
under the lnsolvent Act of 1864 (sec. 2), is not
valid unles: accepted by the assignee.

Every material allegation in a bill ghould be
positive ; and an allegation that, so far as the
plaintiffs know, an assignee had not accepted the
assignment executed by an insolvent, was held
insufficient.

An assignment by an admini-tratrix, of a
mortgage, part of the assets of the intestate,
was held valid, though not therein stated to be

executed as administratrix 12 U. C. Chan.
Rep. 808.

U. 8. MATHEWS v. BURYRE.

Surplus moneys f.om sale of mortgaged land under

foreclosure.

The surplus moneys arising on a sale of land
under a mortgage foreclosure, stand in the place
of the land, in respect to those having liens or
vested rights therein, and the widow of the owner
of the equity of redemption is entitled to dower
in the sarplus, as she was in the land before the
sele.

Where the widow of a mortgagor is made a
party defendant in a foreclosure suit, but omits
te appear or assert her claim for dower, she is
vnt barred of her action for her share of the sur-
plus moneys by any order for their distribution
mnade in the foreclosure suit.

Nor is she barred from bringing such an action
agaiust the person to whom the surplus moneys
were assigned in the foreclosure suit by reason
of Ler aeglect or omission to assert her claim, on
being made a party to a suit brought by that
person, for the settlement and closing of his trust

as assignee of the mortgagor. 5 Am. Law
Reg. 570.

PROBATE.
SirJ. P.W. Myxgs v. GiBsox. April 28,

Will—Attesting witnesses denying signatures— Evi-
dence of atlorney who was present and others
proving its genuinenese— Conflict of evidence.

Where two persons’ names appeared as attest-
ing witnesses to a will, and the attorney who
drew the will, and who was present during its
execution, swore that these persons had duly
signed the will as attesting witnesses, and other
persons who knew their handwriting swore inat
the writing was theirs, but they themselves,
though admitting a striking resemblance between
the signatures to the will and other signatures

of theirs produced, denied having signed the W_‘"'
and swore that the signatures to it were forgerie®
The Court, being satisfied that the signature®
were genuine, notwithstanding the denial of th°
vl{ntg(e)sses, admitted the will to probate. 14
. 901,

—

REVIEW.

Tae Urper Canapa Law List. By J. Ro¥
dans, Law Stationer. Toronto: W. O
Chewett & Co.

A fifth edition of this useful little book b#*
come to hand, and is a welcome addition 0
the * furniture” of a lawyer's office.

The alterations from time to time in tH°
officers of courts, and the residences, agents’
&c., of practising attorneys and solicitors, r
quire some such chronicle as this, whilst at th°
same time it contains much other useful iﬂfor;
mation in an accessible shape. The book *
now so well known to the profession
further comment is unnecessary. In arrsp8”
ment and appearance it is similar to
former editions.

_—
APPOINTMENTS TO OFFICE:

NOTARY PUBLIC.

[
JAMES HOLDREY, of the Town of Whitby, Esquir®
be a Notary Public for Upper C6nada. .
ni

MICHAEL JOSEPII MACNAMARA, of Napanes, B’fn““’
Attorney-at Law, to be a Notary Public for Upper

i
SMITH CORBYN BLANCHARD DEAN, of Millwp«t
Exquire, Attoraey-at-Luw, to bs a Notary Public for
Cauada. (Gazotted July 7, 1866.)
JOILN C. McMULLEN, of Orillla, Exquire, to be 8 Nob
Public for Upper Canada. (Gazetted July 14, 1866.) "

SAMUEL GLYN McCAUGHEY, Esquire, Attorn®?
Law, to be a Notary Public for Upper Canada.

Tl

WILLIAM HARVIE, of the village of Caledonis, g;‘l}w
02% ties 636 Notary Public for Upper Canada. (Gazet

» o ’

CORUNERS.

o

CARMEN MAGNES GOULD, Eequire, M. D, 0 ot

Associate Coroner for the Uaited Counties of North!

land and Durham. Gazetted July 7, 1866.) o

be

LEVI J. WEATHERBY, of Dunnville, E-quir&é"“,fﬂ‘

Associate Coroner for the County of Haldimand. (

July 14, 1866.) M
DONALD MCMILLAN, of the village of Alud Co9%

Esquire, to be an Associated Coroner for the Uni ted J“U

ties of Stormont, Dandas and Glengarry. (Gaset

28, 1866.
/
TO CORRESPONDENTS:
r"‘l’s:

J.B. B, thanks. Yon are qulte correct in you
tion. “T.T.” and “A Susscriser,” under GE°
RESPONDENCE.

. &
“getup

Corrigenda.—On page 188, second column, fF .pll'“
sub-sec. 7.” read ng‘ 6, sub-sec. 17,” and ¢ l""”
costs,” for ** recoverable without costs.’



