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» TUi WOIIKUEU dOMPANV,

R«<roin>MT.

Thi- WMnn Appeal fVom a Judgment rcnUcr^l in the oift of Roriew it

-MlMa'CSl""'""- """"-t
"" "" " °" ''"'''? °^

^ " The Curt now «IUing horo o. .. Cfturt of Koviow, having hoord tho partiesby thoir rcpcotwo Council upon .ho tfu.lg„.^,t rendered in tlio Superior Court
iittinx at AIo„«ro,.l,diHtricr of iMontreal, on itho l«t day of Dceembor. 1804,

- hav.oK cxa,n,„c. .io proeeedin)^ h„d in thin L,o, the -aid Judgment ^nd tbo

.. tTrirrT \'t"T^
!>«'»>'•""*. -"jV-ing deliberated; Considering

day of Oetobo Tu«t p...t .. coutrory \o law ind^ the evidence adduced in the
- .a,d cnW Jot,, rev.*o and reverse the JudsmLt rendered in the'.,id Superior

' Courtd^he Ijt day of Dcec».ber, 18G4, rcjcoa„g the motion by tho Dcferd n^«.n«i^er thing,, fora new trial.; and. thobourt hero doth' grant tho said

;;

mot.on.niK, faros ehesa^ to obtain a n Wtrial in said cau'e, and new
tr.al of the ..suejo.ned between ,the partids in hUby ordered, and ho plaintiff.-condoned to p:.y the co^ts Wthe proee«dini in Ilovi,ion

"
^

R!„kT!'
'^'

^'^T'"","'^
:-L'ao.ion ost par VA^pelant contro la Compognie'du

•ins. (^u
.

I alliguo par la fauto et ndgligon^ dcscnploy^s; porto dontelio m^raitresponsabled'apr., la loi et le. cireonst«ncesp«,Ml«.i;r^^^rtf^ dan- 1.0"^
lia Lo,m«j;„,o a rcpoussd cetto reipoftsabilit^ en Di<4.t toutes L allfeotionade I aet.oo ef.n p,^tendant, p.r exception, ,,ue la denSdeUr en aVw lb 1

I.Jompagn.e en refusrfntdo laisscrimettreeette valise dan, unendroitWUcuS

Col:' 'f
'"/''"""'"'"»<'« ^- dit^mandeur.d'apr^ le. r^gleiSt^eT;

effer.tau'"^' ^rr''\'^"^ '• '^^^^ »«••ettete, (St auss. en declarant «, capitaino du batoaa que lui, le Demand^ar m
'

chargeait du so.n dc la dite valise, et cla dan^Eub d^ ,'exiptcr de payeTi*

.* . .

.i> y''j^!3:i
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COURT OF QUEEN'S BENCH, 1869.

otautrcsobjctsprdcicux ^ '"
''*''"°''" 1"««''«» """tonuit dcs orients

lanabsc est r^^L IZXl "'"""°': '"•'""'^ ''"""« ''» P^-o dont

I'C.s parties ajant conscnii, par dcrit a co nno !«« 't <

verdict gin^ral, il CQ^^cId ai,i«i di,
' r^? "' ^"''' Wppoftusscnt un

vordicti^ut tr«crfVaturdT^

'" Montreal.- " Zco-i "al rf/"'
"' ''° "*"^^ "^ ^'^ ^'-"-

Kdvision (Badlle,, BcrtLt a^d S T ^^l Cror"'" ' '' '""'«

Voyons il'abord quant au.v filN Tl A«t ..k« i

tojurjtoi. »,„U.„,p.te„.i.j3 ;;rdetLT. ,'•7!''"'''''''"°'
^

«. court eapac d. temp, d, la ota„b„ „„ „k «" 717e ef» " TI

y-,.--
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3 nature. Pa
Tela dtont les faits prouvds do part ot d'autre, aurgU la question do savoir si 1«

Jurds on4pddoid<5 oontr^i^omont i^ la prouvo en ddolarant quo la perto do h valise
avait'dtd ocoosionndo par la ndgligenoe grossidfodes omplojds do la Compagnio.
Quant a moi, je n'hdaito pas A dire quo Lajounosso, lo gardion du bagago, qui
vonaitderocevoirotpIacorcettova!isoqu'ilBavaitcontcnirdorargent,coinmettaU
une grando iraprudoncc, uno faute grossiirc, on s'abscntont do sa chambre et en
laissant la porto ouverto

; il y a tout H parifer quo s'il Iftt resttf d e^n poste, comme
;

il h devait, ou si en sortant il avuit fermd la porto en clef, la valise n'aurait pas
6t6 vol<5c, ct le present proc^is n'aurait pas eu lieu. Or la fau(e do cot employ^
est la faute do la (Jompagnie, ello-cst rcsponsablo do ses actes, et si I'appelant par
sa condu.to no I'a pas d<5charg<5 do cctto responsabilit^, le Jury avait raison de

i direqu'ily avalt une faute grossiiro do la part de cet employd do la Compagnio
et c;i fAisunt cctte declaration, il no mo paruit pas avoir decide cootro la pteu°vo..'

Mais CO qui s'cst passd ontre le Capitaine du bateau ct I'appelant au sujet de
I'endroit ou serait Jepcgo }a valise, tcl que prouv^ dans la cause ct analyse plui>
haii't, (»t-il de naturc|p><. H dechargcr la Compagnio de toute rcsponsabilitd?
Co qui nous conduit & cxamioor si de fait l,o verdict est contrairo A la loi ; oomme
I'dnoncc ic jugcm Mit dont est appcl.

,

La loi, quant i la rcsporis&bilito dcs vtfituricrs, pout s'cxposer dans lbs termes
de I'art. 1G75 de notrc Code Civil, qui sous ce rapport 'n'cst pas introductif do
droit nouvcau, savoir: " lis (les Voituriers) sent rcsponsablcs do la pcrto et dcs
" avariefl des choscs qui lour sont confides, i moins qu'ils no prouvent quo la
" portc ou les avarics ont 6l6 cause's par cas fortuit ou force m;ijcure." Ob dans
I'cspice, il est prouvd que la valise a dtd remise 4.1a Compagnio. d'aVwd i celui
qui I'avait priso sur lo quai, ot ensuite i colui qu|^ dtait pr^posd/ fa gardo des
bagages, ft cola 4 la connaissunce, ct, je dis plus, du c^nsentemeWtdii capitaine,
qui aurait pu refuser de rccevoir 4 bord la valise en question 4 moinfe qu^ I'appelant
no so conformdt 4 I'ordro donnd do la ddposer dans ,le lieu indiqu^. ,'Uien ne
I'obligeait de laisser mettre cetlo valise avec le bagage ordinaire; 11 avait en son
pouvoir I'autorite.ndcessairo pour fairo exdcuter son ordre. Au lieu d'injster
il s'est contents de donner 4 I'appelant un, simple avis en lui disant • « Vous
feriez mieux de mettre cette valise dans I'offico.:' En n'insistant pas d'avanta^o
il est prdsumd avoir acquiescd au ddsir do I'appelant, ot dans co cas Ton no po'iit
prctcndre que sous ces ciroonstancos la Compagnio fftt ddchargdo de sa rosponsa-
bilitd. Non; en consentant 4 co que le d(Sp6t fut fait dans le lieu prt'l'ei^ par
lappelant, le capitaine devenait, pour la Compagnio, garant et rcsponsablo do la
sQretd do I'objot ddposd de mfimo que s'il cut 6t6 plaod dans I'endroit d'abord
indiqud.

La Compagnio s'est done chargd du transport des eflFots On question, aveo la
responsabilitd ordinaire. ' "

Or, laperte dtant constatdo, pour n'en fitre pas responsable.il lui aur.it fallu
proHveroad fortuit bu force majeure. Non soulement, ello ne I'a pas fi.it, maia
cette porto doit naturellcment Otrd tracde 4 la ndgligonce, 4 la fraudu dn :r..rdicn
qqi,' en s'absentant commc il I'a fait, ct sous los circonstanees dnoncdos ,.lu.s liuut

"

a<|ommia une faute infixou^;ji>|g
, ct Buejno4uatifi<i-4uiroire.qu«^m«UHH^t>,-tom^

8i!il«Ml
and

Tha KlohAllM
t'ompMi/

Jf,
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-s^r -i':t1 r:rr:: -rirrur -"^^^^^^^^«

fairo, CO n'cst pas au oas fortuit ou A I„ fZ
^"""®^' "» «"nWo quo I'on doit

Mais Ton a citd ua non.bro d'autoriWa nour ZlT ^°°'P^S""'-

pcrsonno „e pout nior, «avoir
: quo lo To tuL n

W

""" ^"'^"'•'•"" '^"^

considerables d.^ont ou dos autrosoCrr^il/^r'^r''" '" """""«
vahses dos voyagcurs. A n.oins quo declaration „'„„n^r< f-

™"'°"* ^""^ ''J"

• «oit chargd positivoment et impllitcmont
'^'^ ^"'•*' ^* 'I"'" "° »'«"

I'^tond-uo dcs risques qu'il 6„court ilS f M ""J
' ^^ "« '"''y'^'' " ««"»«'-t

c^n'ost A certain' tcrlotcondl^^^^^^^^
do eeso,ots p.eieu, aveo un ^XJl:::^^^^' ^^^ ' '« «"^«

risque ng s'elOvo pas au delA dunotZe I^ ' ^"" "" '"^"«"' *>* ^^^ «««
ble^ent. Cetto li„.itation Via rllnsabi uf^

'" " ''''' ""'^^ *'^-'^''^-

- commo suit: " Les voituriers n" sorr, u?'"""""
P'^"' «« «>'"•»'««

--."continues dans les paque s A uroonEsT'""*"" '" """"^ '^'^S-'
" d^Iares par eelui qui a' rcn.is iTpaq t

f" roTlT "'T'
"'""^ ^"^ '^''^

tous autres objots prdcieux qui no so Zte„tZ . T\
™""° "^'^ ^•'J""^ '' ^e

Tout en admettant lJstenco7Lrf '"''""' ''" ^"^"S^"

parait pas quo Ton puisso"Ir d „ notlT °T .'"""'«''"''"•
'' "« »«

>

La preuvo constate qu'il yalZl ^^ "^' ^^PP''° '^ion i I'lnti^d.

valise contennit de I'argont „L s uioT "l
"^7 '^ '''"' non-seule.ent Ja

laportntaditqu'elloLi ps^^^^^^^^^^^
Cast sur cetto h.f„rn.atio„ cfsur .aXto doT 7'"'^ ""'^ '"""« "'••-•
avouequ,,

,stap.r,uqu-eneconlnirt^r^^^^^^^^^
I'ordrc do la porter dans lo bureau rv,^ • ' ^ '* '^*'^"^ " " ^""""^

consoilld A S^n^cal de I'y faire dZ^r
'" .""" "'''" i"fo'-">ation qu'il a

Le conversaion cntro'lu ^ ,e E^'-^rr'"' '""*" ' "^ 'l"'^"" '« '^'
*

v^lisocontenaitderargonf i'AppeE ^;^^'' ^"' ?° '^""•^"- «'^

.
en convient. Lo Capitain l^^^'""''' T ^r"''"'

"'"''' ^'•'' «« «^-"'-
«oit d'insister i ce que le del fut f1^ 7^ '"'^™' P"" ^"™ «» "-»^«
TAppclnnt ou refuser tout I'f" t d h

"""' ^"' '" ^"''«° '""^ '-"^^ ^
tout ccia; .1 a „ecdd. .rd^ti de ,^'7"^;''"..

^^^ ^"P'^'- "'" Hon fait do

»i8caiVndroitd'oaclie . , i'^^^^^^^^^
quoiquo placde duns cot end. oit 'el .T L"

" ""'''^"' ^' ^' '^""'^P"'*"-

Con.pa,,.io i U responsabili.e d.s dclra^es
"^"""^ '-""luo, ot a 114 la

Le riylen.cnt produit et prouvd do la pal-t de lUn.In.-J -

•u oas acl.uel. Au rosto s'il v .-.. u r ,'* '^' " * ""*"•"« application^^K .1 y c»a.t ,j, heabia, .'dtalt au capitain. ftin fi,ir.

rf^
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^ottro A ox<5out.on
;
en „c le fawant pas, il a montrd ou bicn quo lo rMomcntn ci,8ta.t pas ou b,o„ qu'U pouvait en excmptor quand il lo juJah A n^^

pui8qu'illefui8aitArd«arddo«fldoal. ^ =""•»"« J "«oart i propos,

Pojir toutos 00. raisons, jo ponso quo lo vordlct du Jury aurait dtt Ctro inainf«„..Le n.ontant qu-il acoordo est poutfitro plus eonsid' ruble quo nT Wa
'

negl..onoe. i.r wl.ieh ..oCo^pany shouldbo mIZ^ZJ^'"'
^'' «""'^ «^

.^ M40K.V, J -In July, 18G4, tho appelant took pas-sa-^o from Monfr. .
•

one of respondents' steamers. lie Jiad with him „ •„ r T •

^^<'"''^°''' "»

UmO in eoin. This ho put into the ^ag^^^^^^^^^^^^ nl::;" '» '^' ''« -^^^

U.ndents,.mdw..n
1^ panted it agai::irwa::rLnS^^^

bo fo,j„d. He sued tU. respondents and obtained a vordiet Tr" «l5oo „
•""

them, from a Jury. This verdict was set aside bv the ZL p «
^'""'*

ordered a now trial
;
henee tho present appeal IaC wUh L P^

;''7»'''"'
Uhat the Verdiot referred to was eontra,^ to law ,d It e e r ':^""

appellant lost his valise ; but is the resoondent 1\ , . .

,«*''<^«"ce- The

undeelareda-nountofeolnallejort nu'l/r
indefinite sums of money lost in passengers' tuks i,, /""'" '""° '""

respondent.,' boat the Caotain nn fK„ f I
'^"^ '^°'"S on board

boL his valise, tiShXVc nt:?;\rT'''^^
I

Captain meant s plain heleant Lr ^
."'"''"^ °" ^''"'^- ^^''='t 'ho

understood, but he'o 1 Zl^t^::;'^'' "'
t"^' ''"' '"^ '"^'^^'

and on going on board puts itu2]k.
"^' '"'' "-^ '^ ''«^"«' **»"«(/;

He objected to the 6«rea« because ho know he would be ohnr a
'"

,-a percentage, if he put his money there h! 1 „7 f .
[^"'^ something,

before ou money parcels placed bvlimT: »,, a '
"""^ "•"* ••« '^^'^ P»id

(be said to J4.in)!^ :^^^:^ ,^r^
payer," and he added : " ou'il en nron^, !» •

i
• , ° ° ' J® "® ^^"» P""

' .od™« rt«4 clll etaU.^'..t?
""'''"'" ?""' """" "•" '-»

" »•« pas fait «o», aitt. U n.T„» 7' 'i. 'T" ''"''''>"'' ~°'"°'» J" P<>",

' vouil ,erZr:'^ ^1
'-"*' "-"'. .»«-i«l W™ P.,« p.°, ,.

•'}' M,,c^ I„„^^;
iU^u..„8«

prtp.rfp.,^n „„,„„ „, „ .t^ i^^„

nd
The KlehellM
t'ompanr.

1

"^^^•^
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\

.-\

Company, ^hc loss, and No. 238 Trodoti.- T),i,u\t ,.,..i- . , .

""8 contpibuJcd'to

The captain was not in fuuU for not.takin.r AVw,'. w i-

Whether he wished it or not, and put.in. i to" H
'''"'° ""''^ '"'"'" '"'»'

bound to turn hiu. off the boa. ^l^Z^^J^r'T "'" ''° ••""^'-
^ pacing extra freight upon it. The cl of Z^ ^

r"''"
""•" *^'« ^«-"'.

respondents. No. 238, Troplon^D^^ot. " "'P'""''''' '"^° "' '-«' of— Desruci was told by his lundlnriJ hn» « u i •

chose, nevertheless, to pu Tn tolis b d
'"""'^ '" '"« '"''^^««"'

i hem • I

*^ o niH bedroom, and t wis siiJ.... u

^ The innkeeper was, by ar.Ct of the Parliament of \>Jl
^''^^'^ »>Jf,a «erva„t.

\ It was „oM.eld that .ho innkeeper Jrir/uu"''^: tr"
'""^'^^^^

Xmoney Umi him. or for not havin.. kT ?
''"""- '"''«" '>-*••"«.

imo the bedroom.
'' ^^ ^''''' ^"''''''''^ '»» taking his monoj

The respondents ought not to be held liable far Mj ;• •.,.
c rcumstancesof thi, case, and in absc^ne o dtl.nHofJ,' !

^'^''' 7'^" *''«

hat was in the valise referred ,o. The n.ere nS h"p :;:r'/
"' "'^^

that some money tfus in the valise ;^ nnf r.i i . .u
^'P'""" ''"J u suspicioa

ft proved; norcL it war nt de nl! ! ! '"r'"'''^''"^
="' »»««'

tl 160, Query-Whether IT TT "'"P"''^*""" '" « 8U'» «. large as

f^Mher^^.^f,S|t^^7^'—^-'-^^^
Upon the wMe. I .n of!,.;::^^:^^t::^^z^^ f^?^-

thejud,'ment of the Court of Il-view an 1 th.t Uil 7 i"
«""'Pl'"n o

The m.jority of the Court 111 V m
'^P*^ '' ""''''» *" t>« dismissed,

frou. is coifirnL. Ihĥ ' """ "^'"""' "'« J^-^S-"' "PP-lod

i>«r/o« <fc Z^ono,,, for Appellant
'^"'^"""' "^ ^""'' '' ^'"^ *=''"«"-d-

A/mc/ia/i ^wAu«c, y.C, counsel ' \^
(8.B.) \^^

COURT OF llEVIliW, 1809.

WO.VTUEAL, 30ib SEPTEMBBU, IHOO.

Coram MoNDELET. J SlArif»v t t^„ , •
'» «., lUACKAY. J., rOBRANCE, J.

- . No. 2462. ,

Mtirliu vs. J^ wf».
Ubld:—That* petitory «cHon will noMI r

•l.«l aud feHco. OH tl,e |i„e „, aJ'^'^I "egedciicroachme.if in the election ofadwelMn/
by ,hem from a common auLtrZ,^':^" "'^' *'' '"""^- ""^ "" '«'""""'* 'ot-. acjui^'

r 1
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The action Was a petitory one, claiming also the demolition of a portion of the
trail of a dwelling house and she^d, and of a wooden fence which the plaintiff

alleged the defendant had erected on the line of division between their reapcctivo
properties, and in the erection of which ho had encroached to the extent of onp
foot on the front and four inches on the rear of the plaintiff's lot. i I

The defendant purchased his lot from one Oriorson, on.the Ist of May, 18G7,
and Grierson and plaintiff purchased their respective lota, from Sir Saiel
Morton Petoj on the 13th of Aug«Bt,18G4. '

The defendant (denying the encroachment to the extent alleged and admittin"-
a small encroachment in front to the extent of two inches, comperisatcd by asimilar
one by plaintiff in rear)- pleaded in effect, that the erections complained of wore
made by Grierson, with the full knowledge and consent of the plaintiff.

The following was the judgment complained ofuv^
The Court *** considering that since the 13th day ofAugust, 1864, the plaintiff

hath beea and now is the proprietor of a certain lot of land situate at the Point
St. Charles, in the City of Montreal; known as lot number eighteen, on a certain
plan made by Messrs. Plunket & Brady, deposited of record, in the office of Doucct,
Public Notary, at Montreal aforesaid, on the 2nd day of July, 18C3 said lot
containing twenty-Bve fee^in front by ninety-four feet in depth, the whole
English measure, more orlcHS, bounded in front by a road loading to the Grand
Trunk Railway dip6t, in rear by a lane common to the said lot, and the adjoiinn.r
lots, on one side by lot No. 17 on s.id plan, and on the other side by lot No. 1^
on said plan, the above mentioned lane baingeightcoy feet in width

;

Considering that the defendant hath, without tiaiit, title or authority, for over
and during one year before the institution of the pfcsCnt action, unlawfully taken
and kept possession and holds unlawful possessio^ of a strip of said lot ol land
the whole depth thereof from front to rear, where the sumo adjoins the said lot
number 17, the said stripof land measuring one foot in front on Forfar street,
ninety-four feet in depth to the rear, where the same measures four inches, the
whole English measure

;

•

Considering that on p,rt of the said strip of land, to wit. on the front and in
the rear, the said defendant hath erected a brick wall of a dwelling house and shed
and the other part of the said stripof bnl. tliodofendir.t hath eaclosejt and hath
taken in with the said adjoining lot number 17 by a wooden fence •

It IS ordered and adjudged that the defendant do, within ehoen days of this
judgment, remove from off the said strip.of land the brick wall of the said dwel-hng house and shed, and remove the s.id fence from off the strip of land on to
the division hne between the said lot of land of the said plaintiff, and thd said
lot number 17, and desist from, quit and abandon the possession of the said strip
Of land 80 unlawfully held possession of by him the said defendant and render
And deliver up the same to plaintiff. .

\

•
,

'

It is farther ordered and adjudged that Ifn default of the said defendant
'

complying with the present judgment, to wit, to demolish and remove the said
wall and fence, he do pajr to the plain tiff

, tho B^u.4)a2U0-cm«..^y, a.Ht <iwtfr
smt. Defendant to pay said costs," in all cases. >

Hwrlla
VI.

JOBM.
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8 COURT OF KJSVIEW, 1869.

MaHIn
Tt.

JOBW.

ercc-cJ „ brick W.I1 fc „ d„lli„,. JL „„ u,o .. ,, ^ I 1 „ .h
7'"

-i"

.

building u:w,o„ :'sr::::'::ie:::^ rr;i:,r ""' ^'° ^'^"° -^

rfcc.o.r against tho plaintiff. > At all events I.e Diaintlff

'"'"^°'^-^'
'.'*'

'«"'

action, of the dofondant and his ««/.„. and clld n^ ^ ''""""''^ '" "'°'

^or.. ir> had an, action it ^oj^ :::'s:irz:::^:r'zr^-acuon does not pray for dan,a«es, which consoqueritly could nofbeSted Vhejudgment IB fafoiu- of plaintiff shoulJ bo reversed.
,r "«» '>°g™«ted. The

• Tho following was tho jud-nicnt in Review :—

nl
^''^ ^'".^ *.*! '^f^'rS that tho.plaintiff and one Gcorgo John Griersonfron. whom the defendant has purchased the imn.ovcable prope't, doslna dLtho declaration) have both derived their titles to the lots desLafed a^d adloil.ng one another from tho same vendors. Sir Samuel Morton Peto and ole b,cod. executed on tl. same day to wit, on tho LSth.of August, mt b^ibreMtre. r Douce and co league, Notarial, according to. and as marked on a ecrZ

:;^irM;s::et
;""'^^ * "'^^^' -' ^^^-^'^^ -^ --^ - ^'^^ ^^^

considering that after or since his acquisition of the lot of land mentioned inh s declaration plaint ff has really never taken or had possession of m rriandthan at presen and that defendant's ««/e«r since or after his Jeedliadsna took
"

posses.sion of all that the defondan t now possesses

;

"""^

Considering that it is n?! proved that plaintiff has not all that he is entitled to-

d„„?"'';!t"^
'^"' '*''''''"' ^"'" "? *'"'"''^« ^''''''^ *•>« plaintiff ind defen!

the reettl'f f"
"
""'V k'

.P^-'^" ^^-'^^ '«t«. o'^er than that resultin/from
'

tho erection of fence and buildTngs between them, as agreed to by both

;

_

Considering that action petitory such as brought did not and does not competeto pla.ot.ff against defendant in tho circumstances of this case-
^

Considering thfe plaiu.irs action unsustained by the -facts and law, and that
^m he sa.d judgment of the 30th of December. 18(58. there is error his Coui.v.s.ng the same doth reverse said judgment, and rendering the jui^ntha^ -

ought to have been tendered,.dot,h dismiss plaintiff's action:with cor; Jnst
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,n

plaintiff Of the wholo^ .^it, to wit, in thi. Court .ad In the said Superior >

Court.

Oatf <b Day, for plaintiff.

Ptrkint <fc liammif, f^f dofcndunt.

(8.B.)

Judgment of 8. C. reTerseil.

Martla

JOMI.

«•

|atterajceiinectcd with coal oil

sent by defendant to the

[ring to th9-8ame matters or

August, 1869, sent by said

SUPERIOR COURT,, 1870.

MONTREAL, 3Ibt'O0T0BER, 1870. <

Coram MackaT. J.

No. 637.

Le$lieva. Jlervey. '

*

and. That telegram* wliloh h»vo ptuod botwcen • principal and hU •cent are not „rl,ii».™toommuoioatlon.. In a ,uU In wbloh that principal U a partj.
'«*"'•"' ""* P"»Ue«ed .

Mackat, J. Mr. James lookers, Secretary 0^0 Montreal Telesraph Com-pany, was <ydered by subpoena ducei tecum, served at plaintiff's instance, to
p oduce at enquite all telegrams or copies o^f telegrams sent by William Bun,
(defendant's clerk) to defendant in July and Atigust, 1869, referrinff^tho
shipnient of coal oil or petroleum, or the purchasing or forwardip^tSreof. orHo
the ohartcring of any vessel or vessels, or to any

"

or petroleum, and all telegrams or copies of ti

said William Bunten, during (ba'said pormdffoh
any of them

;
also, a copy of telegra'a'^iitcd 26thi Augu.s

Bunten to David Cam^pbolj^refofnng to tho above ifiatters.
Mr. Pakers ap^MPcTrn obedience to the subpoena. lie stated that ho had ^

chargojm* Management of tho Telegraph Company's office, and has had for—TBany years. He objected to the production of ^ho telegranjs. Defendant's
counsel aUo objected. I took these objeetion^en dmbtri, and am now ready to
dispose of them. , ^,

- j w

The two principal grounds of objection are:—"" ' ^' . ..

Ist. On behalf of tho witness, that the production of the telegrams in questioa
would be a misdemeanor under 16 Vict. Chap. 10, gee. 11.
2nd^ Ort^behalf of the defendant, that tho said telegrams are to be regarded

as confidenti|il communications, and entitled to the privilege of secresy
"

.
To take up the second ebjeotion first. Commutjications made by one person
another are privileged when they relate to matters confidentially disclosed to

the witness
:

Ist. In his character as a priest or tninister ; or, 2nd. as a legal
adviser

;
or, 3rd, as an officqcof state, when public policy is concerned. Com-

hZT'7.r^" ^? "/P"""'?"' t« '"» "gent, or v{cever,a, in relation to the
-business of t^ principal are not privileged. If the communications which have /

J »

• * I

/

^,-.^^|gr--^£^J, T'J^^-if^
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Mtnty.

V.-,

forcgn courts ^though not in our own r„ f ^.T
"'°'""^''''j^ '^'^"^"J '»

;f
ting to Tolcgrapl. Co„.p„nic ^ -taiJVd

^,U"''^'*^ «'"'-. "'o Act,
Statute. Example, nngl/bogieXTtL^^^^^
"how with what variety of csprc2ntZ ! T"'

"* "'^ '^''^•^'•""^ States to
«J'- Ag^^ts and operator.oS "

nK*^?
'"'^ " '"""''" '' ^' ""«'«'=J by

of
fteta of the gi^ i„.|L^^^^£^»'^ 'J-y obtain Ic„owl,„,gL

classes of society, and it i. obvil 1 1 f '""" "*" '"'^'^'''""'^ •«^«rf'

g-rd against idle or wilfm dilru't "'"". T" ""' ^° *"''«'>»''
'edge of Which they have „c^S ^^L''"™ ' !'''"«^ "^ '^ts the know
guarantee is taken to protect thr2i.^SiT,"!r f'""'''^'"""*- ^ut this
;»c»«ogo. and cannot be cxtendbdiS;t^^K^^^

^^'^^^ «' «»^iver of a
hcrc/b«. the rights ofothers^^J^^ ^^ ''*' ""'''« ^'-n-^elves. When,
the sender or receiver of a n^^lZ fZrdlr "

T''
^ P"'"''"^ '-"^«'="

have contracted, the right of this th'd p„rtv to e"^ T^ "i'"""
'"' '« ""''Scd to

hearing on the subject matter of th su tl "'' ?"' ^'''^'''''' «^«" ''''et«

g«n«raJ right (subject to the law's iLr- T ^r"^'"''
^"^

*''V"«« of the
prevent his private'affairs be;.::;, t^^^^^^ t^" '>t"S^

to etery „.„, to

.

ne^s except those exempted for sneeia
" ^ t

""'• ^J'^'"'' '"^ «very ;it.
"dviser, or officer of staL,) is2117' ^"n'?^''^"'

""^ '''«'' P-^tJegal
-h'ch it is the interest of eiU, ^a

'

.fktow flf''''^^'"''' ""-'^•n Ins possession touching the matCin isst "' T T ""'"' ""^ '^'""'-"^
-gainst divtflgin. the ccUents of an^pr v tc tel T '"? ''"' "" P''>'''^'''«''
to evdence compelled to be given bTorrlf t

'-"^ '^'^"'P"*"'^ «''«»'^ "PP'yr^rd to facts "pertinent f„d ret 11L 1^^^^
either that telegraphic messages ^21" '"•'"'' "^"''>" '« '» contend
bo treated as " privileged cCuTc fo„:!"r; r^'^^'

""''"« '^^^^ "™ ^o
protect society against wiked oi- idi!T l . "" ""'"^*"'*'»* ^"tended to
bo so i„terprcted"a. tode.tt I adltZ^^^ operators, should

- .esUons at .ue in^ ^^'t^^Z^:^^:^:^^



..J. .ii "'^r*'*'^'

«'
''

8UPBRI0R COURT, 1870.
,

U
In Newfoundland oitod ia Scott and Jurnagin p. 379, tho Chl«r Ju.tloo hoia

privileged oo«.mu„,oat.on.; u„d timt as tho oporutorT or other wrvant. of Z

tL U ' ^ y- •"^' " "VportinKlns view in a euHo analo«ou8

required o part w.,h po88e«,ol of mes^igcH which are tho property of the Compony, .t IB easily met by a r^roneo to Arti27G, Code do^r^du o uhid."

As to another objceUon, that the evidonee offered ia only ieeondVy, it Is tobo observed that the witness is ealled on to produeo "
all toLrams "

tha i. of

Z2:'i:vf''7^''".''^''^''^^^^^'' Thos:'::„7iy Mr b'uf
L I /i .

°"'' "'" *•" *'"^''""'
'" '»'«'"'» handwriting. As to telLams sent

Telegraph Compan:^. defendant must be notiaed to produce the oi-igiouls of the

Zr A^T T.
'" ""''^' *" ^' -ceounted for.lef .re the co^.s ca'„ Ikeproof. At Uio future enquile the right of all parties in this respeet will bo

floT: i H
'• ''T ''• '? '" ""* '"'P'^P '^'^ been s«bpc«naed to b ingalong with him eopies and originals. All tho objections referred to are overruledi ho fon«««*an/» of the judgment are as follows-—

Dari?\7 ^T"}'"'^ 'I"'

P'-'^'^ff ""«» t''" defendant and the witness James \Dakers on tho objections t.ken at en,„ete sittings on tho 6th October, 1870. by
^

e^l of M •
" ' "'1 '''""• '' *'^° P"**""''"" "•• certaia,t6l#ams nd

wZn n r^M "* ^^ ":
*•'""«'' '""^ ^^°"'™^' Telegraph cl.pany by

ho said Wilhan, Bunten, in July and August, 18G9, relating to the matterseferred to .n the question put to said witness by said plaintiff in the deposi.ion

rated, doth overrule said objections and doth order that the saidJ« Dakers
do brmg wall him and produeo before th.V Court, at cnguite sittings on the

. 2nd of November next, the said telegrams and eopies of telegrams above refernnl ~
to. to be used and availed of by plaintiff according to law and subject to whato^ect.ons the defendant may have right to urge at theproper lime agains

EHal
eop.es; except .n manner and ftfrm and under the exceptions preseribed

r> \t T <. , .

'^ Objections overruled. ^
Oro«a <& i^nnn, for plaintiff.

-fc. A''. flc»;Vimi/», for defendant.

yf. Rote, for James Dakers. i

(A.g.L.) ' ^' [

r"

Uamy.

s\

V



,^.

<^.

^"fi". ,

-•V''^'

,.~»

/ No. nn.

n.:rXu "1?"'',;"'' '' ''»''•'-'. larr^^ ^::™ •»•

^no plumtiff stated Ilia nr«»«„.- ^

denoo for himself T« • •
''^"^^nco for lii, co-dcfefHl.mf ; • .

.^'loite, ..s „.j. t„r„
=•

'^
7"7f«' »ffc note ,„ pi.i„,iir ,|„ . .

V.
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COURT'OF REVIKW, 1870. 13V

rerUinK .alJ ju.l«n„nt «„L!" k ^ """"^ ""' '"^"«» »«J ooati
; doll., "lUirt-.

jua«J„t that ouXr u7eZn IT""; ""k
'"'^•'''•«

'' -"•^^ »''«

pUintlff take nothing br h , mo^on-Tr
™' '" ""' P'"""^' ^«"' «*«*" '^at

plaintiff. Ilatoholder'ia'a r;^;;^^^^^^^^ T't'"' "'"^ "'" •"''

of the inatitution of thia aotion tCnlTll ' r^^"^
"'"^ """' "' *''" ''"»«

Batoholder. ou«ht not uti r the nr !p r
^^ "'•*'»••

to ha,e anJ obt'ail; ;:d ti';^! 1"""'V^ n
''"'^ '" •"" *«"" "«'«!

and coau. than .aid anutrOurr'/^„ T "! '"^'^ '""^'""'^ "«'"' ^'"^"-^

..id note though /hdl^re^^frt '•' '""^ '"' «"^ P'"'"-'- «f

Curtia. if no.„i'ni/a„a atrpiZi^cLu ''"' "^^ «"'"'

eompoldofcndantatopayhr aidnlti!' 1^
"

:

'""'" '^'"P*""'^ ""^ ««>»''•

Uon for *.id noto havinniiL 1 I ^ ' *''" c.rcum-tanoo of the con-idora,

doth di.™*; p1 r^S.*^
*''';"« '/''°

-'V"'l
J-<i- of .aid 8„uth Curtia;

.^^ ,^ puint.ua ^action. The Honourable Mr. Ju,tioo Mondolot diaat^nt'

Uaitl d, Johmon, aftorne/a for dofondanta
(P. R. L.) /

Judgmdht rovqntd.

COURT OF REVIEW, 1869.

MO.VTRBAL, 30th SEPTEMBER, 18C9.

Coram JMond.lkt. J., Maokay, J.. Torbano., J.

No. 46.

Mi$ V8. FoMter. ^

»aintaini„g tie pl/ntfCtiol
"'^' °" "'^° '*"' '"^ ^' ««''«''-- »8««-

The facta and ^leadings arc fully related in the remarks of H.« Fr .

.

burningVl~\lr ZCr:\ '""T
"~'"'' ^° ^''° P'-"''^ »>y »"«

defendrntWrva- tl 'a^^ro.ll^:'^^^^^ T """«' ^'^ -«''«-« o^

arise, one of law aJ one of ?!„7 T. Tr ? ''" ^*''™ "S"" '^'^o q^^-fons

tbia ilea is we^f^^ted it woutl J 1
'""' '"' P'*^'^''"'' ?"««">''-• '^

to lapse of tin^e
'T , .

'^"''^ ^^ ««^'«« »<> consider the evidence, except a.apae of t.me. T\^, d.frndant by ^I. Q.,t plea, aileg.. that th cction .

'_L.,-j'i>
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count OF uKviKw, r»,^.

I^i-'i

L; ""' '"" •""••
»" '"to thou. Ck t . h! ' ^"^ ""'"" P"''"^ '» »^^^»"4

•t nino o'clock in tl.y|»„|„„ . '
'"f.

"»" '"' A"-' t^iu, arrivod at DUiwiH*

b»rn, ^«ro consumed with th^r^on Jn?."
^^ "°°*'""'^ ''^ «'"°'' bcUh

or.,.„„tcd^i„,eho lurjp
|^r„ ^'vir^fl

»""«'"<« «o'roo that ,ho flo
*«n«nt tho pro.!W.p.iS^Xi„rilV ''^ ?""" '""

P'""'"'-'' occupied by .-J u i, for biK rebut t 1^^^^^^^^^ ";;
'^r """^ "^ '"'" -«'tl

inirontofthohoreofl.
\ • •^^jEljtek''"* 0^ ^

This witnoaa i, oontrSkW bl aomo ofd»^^W '•# '^

he gave the ....„ ,1antorn and itll^; Ltwf̂ ^ ^̂- ^^-J.
- .'"'

''f"-.
»-' that thoy could „| To b

' * rTT" ""^ "'"•^/" »»•« ^" of
tionod by Bortholot. Julio,, MoX ^^^ "'T' '" ""^ P^"'"''" «-<"-
firom tho barn floor, this would renL ' ^7"'^""^" "'"' "'° ''°"<"» ''«'-o M '

2*Mho fire n.u,t havo ori^inatcdTX: ^'
^^^'^ f T'' »>^ ^e^ondant

^^^'^ •"/-"» of tho horaoaUThorarnV r.^'"'^
"

Pkm.^ tho «]o to tho oow stabloLd he : ,f
7'"«'' ^'ghghavo com- '

.

-«^oftbopart, fcx::::^^^^^

^



„tf'-'" '*''

I u.-'

ifl<l W f?ff« «o iitranir

0* BKVUW, 18^.

- '-j**'j..- '-

!!*,,, r ' ''''^'*'"'"' ^^^ it*lf «p«« OM. that it iiiui.t h«»J hflJ^

. more or, I.. ^1, 't,1'7
"' " " -'---'y P-bublo.th«i ...«,*,«

mui of .l,o«. .l2 i. ;•

""!"••*'"'""«•' "'«"». W"'* t««,or twelve of .Rem. ond

S- t iff wu.7r •7';"^ '""'''• "iW *«'«« •onUl.r. «t « la.« hour t,him
pialitfrwo«ffl,b«d.n.,dh.,dnoren«,ntOBipc.ct.h««.

/
1» no Oro was oauwd hy pluintiff or hU »crvunU, of wlrfcl, «uprH«,iiion lhor»l.

,

.nd u«t. whon tho am wa. fi™t diHoov«,cd. Fron. „|| tho «w,de,.cc. tho prcump.
^

wh il 7 ?"/ 'ST-^-"-'"'""!
by the „c«Ii«c„co of 4«a.nd nf.Lrv«2who wJl^cro tt, defendant odmiu punmant to hi. ordon.. - '

Thci d,.m„Ko, ooa«i«t of Iho lou otii^ two baft,., « doubirwflKKon two cow.

Dir^tTsr f;
<'!'''""'^'"5.-Thl. wa. befor-otho Supcriot CouH f.r th.

Zj^bl r .
'?' """*" '" '•'"'"'8''" "'"''""^ •'y the plaintiff for .ho

-

'o'^^the 18 hT'tM" \'T'
'''"' ""^ ^'"^^ plaintiff bro»«ht hfc action onlyon the 18th day of March,.1807. aboui thirtcon year, after the fire. It Uby „•

rhir!l'""''K ""J^
V«-,«!'»''*'«'»HIy accounted for, why thi. ««tio„ .houid

cc^nla neS
'™"^''* .^^ ^''^ UmMhe ptalatiff .uffcrod the pr.t,n*d du^.^;

have been had ihe yuife been taiten at or ahortly after the oei,drrofl«o of tin
^

fjcu .n aueafou Thi, action wa, met l.y two plea' : fir.t, pre^riptrb;^
cL^tl^rr T-'.P™""^*'*'' ^f «^ ^««"'* I" accordance J^^t'n

Srir r. . ""u
'*^ "P'"*"" "'"' *'"'" " "«> -"^h proscription a^ oppwed brth. defendant to the pr«K,„t action. On Ihe merit., whichcori.iat in aEionI

tlT^'^Vr ""^ '*'''^' ^ ^"'^•'""vei «ttheoond«sion that It i»„Jti

*

gother uowtufaotory to p„,e the plaintir. caae. On th^thor handjhe vrd n^

AMI

%

'^

- * » *
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' Allta ^

'otter.

4 r -

i^^H^^fvi ,86!,.

-3;7

.

—

_ 'I Aooy.

-'early n,ade out h Srf"''""^
^'-•» ^ron. «1, reL3 ,"

'^ ""» *»'«W
--^ were, „„d „o . etthol

"'""""'''^ °" *''° ^''^ W J*
'^I believe

'". '-t 'vould have bee. n! T '° '""^"^ •j"'". which the Ze !T *''"*' '^ ^^e

.
^''0 Pluco where2 r, .t''

"•"»'"'*'»«atcd to the «1 ,,?;?''?'« ^^'^'^ "ere

'"ew t«wurj/t .e .. r'^'5-^
''°'^'' '^-«. ''o-- the ob "J

'»«"» before reaching

. «>f-oa that the p,::;r^
.'^ -" '-do O.U. to ;:^!,^r^«'^

before.

"•« horses on the It T """ "^ *'''' P-'^. «'.y« ha '^
'^'' '"f''"' "'° «°Jy

'«-- arrived ' t" t l'^ "" "'^ '"'''^ ^' ^^^t^'t/^'T '''''^

"table Tl.i- .

takcnt)ut by defcJ,,,,-.
before defendaa fa

tbe fire oW.^lj " "" '^^ "'-'^ "'oa they J T '" '"" '" "'» -''
forces itselF ;

°^
"„

f
"" ^'^*^'^ ^ '" ^^^oii^^J^^^^^^^^^^ T" '' ^^'-'^er

•"'0 the baru a
"

1
'

" " '' '^"^ ^'''-J V th dSd " ^""' '''^ '"«->'«"«-

, • * -v - / - *

X
.^'.r*

•<a&



PRIVY COUNCIL, 1870. 17

PRIVy COUNCIL, 1870.

llBLV, 1

WINDSOR OASTLE, 29th NOVEMBER, 1870.

.'^ Coram Toe Quien's Most Excellent Majestt. Lord President. Lord
Pnivy Seal, I^arl Granville, Lord Chamberlain, Mr. Seoeetart

BttuoR, Mr. Gladstone.

I Ex PARTK

THOMAS KENNEDY RAMSAY, Q. C,

Pbtitionib.

temiH for i ubll«hfn# « ift».^«»il«? ' ' "" Jurlidlctlon over an Meged eon-

, diftimbo™ lor « Writ of //aftea.T^rm . • .1 » »
««P«clty. on an .ppllo.tlon to him In

«blo by the fun Court o^gton'sZ"; """"' '^'"« •'"'"*«'"^ ""• "^P*'^'' *»i-'-

mllfod the contempt, is moot irregular
"vaoneo ">»t the pal^y charged had com.

4
:-That a line imposed by the Judge under '»uch circumatancM will bo reihittcd.

Tliis Was a petition, under the Imperial Act 3rd and 4th William the Fourth
ch. 41, 8. 4, praying Her Majesty to grant the petitioner relief from the iudK-
uient reported .n the llth L. C. Jurist, pp. 152 and «cj.

^ ^

„^Jl^'7^"1^°^T'"^"'^ ^^ "'' *'"J««*J^*« *^« J-di^i"! Com-

r f ^''}^r''/'
^y «"d ^'t'* *»>« advice of Her Privy Council, pronouncedthe following judgment: , F " '""""^-u

coImZ'onrr *p' ^"^. r*^
'^ *^' ^"^•^

"
^^p"--* *"™™ »••« j-^-ai

woriro:Lti
z'"""' '"^^' ^'^'^''^ ^"^ ^^^"'^'"^- ^-'-^' - ^•'^

NollZ^lt?.''"'?'
^''"

P'f"'"'''
••^^""'" ^P'^"'"' 0'-<J«r in Council ofthe7th

KfnnedvR ' t u"""
*'"' ^'''"^"'"ee tho humble petition of ThomasKennedy Ramsay, an .nhabitantof Montreal, in Lower Canada, in the ProvinceofCanada setting forth that the petitioner is an Attorney, Adv;cate and QuZ^Counsel, residing and practising his profession at Montreal aforesaid: That the^titioner appeared on the 24th day,)f August. 1866. before Mr. Justice Drum-

Tnot ff,V". r f "•' ^°"'* "^ ^"''•'"'^ Bench for Lower Canada, toopp e. on behalfof the AUorney General for Lower Canada, an application fbr

hadten . Z ""T'
""'"^ ''' ^^'"'^^^ ' P"*"-- -"-«» I-a^i^nde. who . ^

tbn TrlT a " r™"'
^""*^** ""'^"' "'« P'«"«-- of the Ex radi-t^n Treaty between Great Britaia and France for an alleged forgery said to have

tt^tn; :fT ' y ""' •'"^^'^'^ ^™™-»^ ^djourned'tTe „pX'
P^lnltr ^\^"- ^'r

*'' "-^'J-y^he French police authorities

«ro?th« O
e^o'^J*"^";? charge of Lamirando the duly authenticated warran of the Governor-Geperal, in obedience to which th» ««M p..u, g,^ „, ,^„-»id^ firianwii--^^—- ' j. T !"!f^H.J!ggMM gaoicr gara up the.-".dpnsoDC^TvBb was .mmediately taken^^board a stoamer and carried away

V



w

/

P»», to which th«g„oIor duly returned h""' ''^""'^ ^' ''^'of mJJ^
on to following da,, the iCdaToPA C^l^^^^^^«ond,

... Chan.ber, ™„de some oLe vttl ' ' '
"" '"''^ *''• ''-^'^^ »"»•«

course of which he reflected most seve ll
"""^ '^ I'«™irande, in th'e

"«n.e, but by whom he was ZlZtr'T' P^"«°* '"'om hedidnot
P; '/-er. That these remark (i^Ihl '" ™""' ?"*"'°-» «^'-«. "-
ud.c.al wee .eported i„ the Mo;S7i^w!pS!"or' ''"»""'*« ''<''« «tra
'« f-t.,.0,.^ ad Ircs^ed io the ^U.TofZ , t 27thMugust, 18GG. That
^e .mputatfons of ,he said loarne jTIf T

L" "7 '^ '^'"^'' ''« "---^^
8G.. the said Mr. Justice Drummond .hT .

'"
"'°v^-^'"' ^''^ «f Au-^ust,

'•0 -;d apph-eation for a writ ofJr' ^""'^^ » /"^^^-''t in the n-att^ of

r^^- -.-arsons who.„ h;d;^ ::;CL,;:;.rH"^^'" "« -«-ed mo
-rciy on;ome,per.;:X: :^::7'*

IT
1""'^"^^'" "« ^^'^^ ^r

understood to mean, amongst otho^ t!'?!^"*^^/'-" «« was universally
reported in the Mn ..i iP

"'"^rs, the petitioner
; Ihat thn,« ,„»„.,.„ __^

- r~'oi/ji3 tviioiii (10,1;, I „.i „ , ,i /. " ^ •»-"i;»;ii;u most
understood to mean, amongst otho^ t!'?!^"*^^/'-" «« was universally
reported in the.Mo.ureal /W L ^ ™"r ^''^'^^ -marks were
of August, 18GG, addressed anot o. 1 tttf U

''^'""^""' "' ^«''»day
replied to thfc strictuio^. nP ! •

.

*'"^ Montreal 6'./^^//* ^K.i,. i.

;^ne issued a Hule out of "^ Co^7S/fb" "'^Clutli;-
upon the petitioner to show cause w v L n T ^^''''''' «'^-') """ing
«"J publishing the said two lette.s th^^ ,

'""
f T^' r'""'^'-'' 'or writing

deavoured.to make the petitioner answ;!':
"

,

'';• ^'-'^-mmond en'
published the said articles, but the nelitLn i r T''"*''""'

''° ''"^ '^"tten and
Mr. Justice Drummond could d oC, !

' ,'"'"^'' «« *« --•'^- -d the said
no evidence t!..t the petitioner w tt ,

.'"^ "'""^'- ^'^''""^^^ he could get
Mr. Justice Drummond the . al „ t::?," f '!'« ^'^ '^"-«

^ that the
"^

being supposed to refer to the pe t o„eH?4 '
"'"* ^' ''"^ ^^ '-^taken i„

ra-de, e,...se, and the Petitioner^ u : 1 C "^^^^^
'-'^ -^o "pon Lan;"

"', t'ok the next opportunity when ir^IVt o ff -^
«*' tbc Attorney-Gene-

l^uJ^re had said, and on .scertainin.rS.atte? IT" '" ^'"'^ ^'^ 'earned
been reported to the petitioner exn."o.. :.

'"'^ •'"''«° '''^'l said what had

. ^0, the leaned ,1,., anj^^ '^^ "'"^ "^ ^"""'^ ^-« - ""^
^euers .srespeetful to the learned Juc'e nattT,

"""'''"" '" '''« ^-'^^ ^woJu%e tins .poken withdrawal was reduced to w V '"f
''''"" «^^'»° ^^-'arnedfng submitted to and approved by thol ,

^?'"&''"d 'he/brm of such wri
of Queen's Bench, Crown'sid:' nthT" •'>""" ""' '^^^'^ '" «'« -'^ ^oTrt
pri.0 of every one concerned in th .t^:;!'' '""T"

''"^«"^' greatly to the su
pe.Uioner to the next day and on t) i

'

] ." "'^J""'""'''' *''« '•"le "gaiflst the
Orderof the Court, «.»•«„!«;;,,̂ r '^'o f''''^

^ ^"'^""-"^ -^ -d a„
the s.,d etters: That tl.: petftion rWhf ,

"° -'"P* "' ^^^"^' '» P^bH^hing
Queen's Bench, but that Court (the sa 75; fT f "'"^ *« ^''<' ««»'•' of
memberthereof

insjiteoftheprotestomeJ^^M. ^^'"""'"''"'' sitting as a



^-'V^ ft f.-^-^-t VTtx[ ,„

PiaVY COUNCIL, 1870.
, i9

orafcj^pPrtvy
rp. . .; ., ... '. " f-^r~*"'«~»««^ ouwiai icavo tu appeal: .. «.«lMine
That the said pat.Uon was hoard oa tho 24th day of February, IBB^Mr. W^iils SSi!?Q"c!
being of counsel for tho potitionor

: That upon tho hearing of tho said petition tho
Lords 6f tho Pnvy Council present wore the llight Honorable Sir Williairt Erie!
the Right Honorable Sir Robert Fhillimore, tho Right Honorable Sir Jam^s
Colvdo, and the R.ght Honorable Sir Edward Vaughan Williams. Their Lord-
ships appeared to consider that it was a matter of gravo doubt whether a writ of »
error lay in the papticular case in question, but their Lordships intimated that
they considered tho matter to be proper to be brought before them by special
reference from your Majesty. That the petitioner, acting upon the suggestion
made by their Lordships, has withdrawn the petition which was preseTtcd as
aforesaid to your M.jesty in Council, and heard on tho 24th day of February,
1868 and in liea thereof presents his present petition to your Majesty and humbKFys that your Majesty will be graciously pleased to refer the matter of his

wSli!m 4 ''T;"S "'f
-^
the provisbns of tho Act of Parliament, Srd and 4th

to the Ji, "'V' "f '^"'T' ''^''J"^^ ^"" be graciously pleased to afford

The Lords of the Committee, in obedience to your Majesty's Said order of refer-

behalf oTtI u' ''"''I'" n
'"'' consideration, and, having hoard counsel on

behalf of Thomas Kennedy Ramsay :tho Honorable Mr. Justice Drummond
not having appeared or lodged a case) their Lordshipsdo agree humbly to report
to. your Majesty that in their judgment the Honourable Mr. Justice Drummond
whilst sitting alone .,r the exercise of the criminal jurisdiction conferred upon
the Judges of^ie Court of Queen's Bench by the 77thof the Consolidated Sta-

or t! I r^u ir '""'""'^ '" ""^"° *'^" ^^^^' «f *•'« 23rd October, 186G
or adjudge hat Thomafe Kennedy Ramsay had been guilty of a contempt ofCourt in publishing tho two letters of tho 27th day of Ai^^ust, and the 30thday of August, 18(i6, or to impose a fine of forty dollars upS; said ThomasKennedy Ramsay: And that all proceedings ag.inst the said Thomns KennedyRamsay for tho said alleged contempt in publishing letters reflecting on tho con"^duoi the said Honourable Mr. Justice Drummond, whilst acting as a Judgeof the Court of Queen's ^ench, under Chapter 95 of tho Consolidated Statutesof Canada, could only legally and,properly be taken before tho full Court of

the sa d Thomas Kennedy Rauisay were in other respects most irrc^ubrly con-

v.den,e that the said Thomas Kennedy Ramsay was the person who had writte^

'

and published thclletters, and the only evidence which was ever obtained of the

sLn i'T? ^'T^y ^^'^-^'y having written the letters consisted of an admis-

ZUrw °' t .^ x''
'""* '^'•"'""^ ^''"""•^^ ^^'""^"y «* '^^ "'Stance ofthe said Honourable Mr. Justice Drummond, for the purpose of settling thedis-

^pute between them, aud which, if not accepted as a sufficient apology, ou-^ht tohave been treated as written without prejudice. On the wholoThelr' Lordships

-^i^l^^^'^'l''^
a't^ou,hlh^.r.^.o^

i

n-ihiJ.-Ta-the«aid Thomas Kennedy Ramsay of which their Lolhips cannot^ro^

Vv
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PRIVY COUNCIL, 1870.

•V,

ino*. Kennodr „
"'""" '"O Uonorab e Mr T...»:„ n " _

"""-" ^•^•'

Z'.
'^'^ *"« -30„3 above seated :T^^^^«40 ...posed upon the said UoSkIZTr ' '''''" '^-^^hipaheZZ

and „. b tbo advico of Her Privy CounT '"'"«'d<"-»«io„ was pipascd h.
" h-cbj ordered, fhdt the saij fi„e o^l K

"''""'" ''"^'""""^ *» oZ\,i{

AIlTnUR HPr pq

(t ;V '* * ^'''•' ^°''«''"'«- ^^""^^'^"""^^''f^r the petitioner:

Justice Mcllisli rl. v\ ?':'f
"J^ '^'^ 'na()e by Tl.o Rin.|,» ir ^

.

.

*""«'» MacI^ay J.
*fo. 213G.

"10 declaration alle<r..(l „ « .

^f-. on the nth Autust CI ^'^^ r^''' '^ ^'^ P'-'t'^ Tro^

,

T1.0 defendants, E. I. Bancroft & Co n„ i"^'"'
^"^ ^""^'''^'^^ »« Piain.iff

'

!^^^- defence a purchase fro,nIckL:^t? it.
""'''^"^ ^^ --^^^^^

?L .'
"°''°'"P-'«d ^y -tuai deli e Ho L""'

^^th of Angu^t, i8«9. foThe jndg.„ent dis,nissed ti.e plaint rTal ^''°'''"" ^^^ ^'''"'^oft & Co(a ow.ngm d.,„ages against £." sTaS "''T''
*^- ^- ^"»«™ft & Co

•' Considering that the^Iainti/ne^Vh.fd'T
''"'"''"'''"" -~---' '

"ages sold to hi™ by defendant, FrederLk D I 7 ""^' *° '"'» «^'^'- car-

::/s-.,-..:a^z^rc::-hSg^-.^

^'^S!::;::;^-1^^^^ carnages .ere ebe

(S. B.)

f*
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COUR DU BANC DB LA REINE.

En Appei..

MONTREAL, 10 SEPTEMBRE, 1870.

Coram Caron. J, Drummond, J, Badoley, J., Beaudry, Juge ,uppl4ant.

No. 33.

AMBROISE SENEGAL, PKB»,
*

T
NAPOLEON COLLETTE, et al.,

Apprlant ;

' Intimi$.

L'appclant, par son factum, a exposd sa causa en cos termes —
r T ?""!l,f;""

'" ^^" I"''^"«»'-«. q»i <St»Jent au nombro dc trois, ColletteContant et Th^nen ont. lo 10 jui^ 1867. .btcna tin jugon.ent cootreVappdlni
,

pour la so„.ine do $1341.66^ ay/c1„tdrct du Icr novcmbre 18G3
.

^e jugemcnt fut confirmd par la Cour doyRiJvision lo 28 dcJccmbre 1867. Le
23 janvior »u.vant, Collette, I'un des dcn^andeurs, est to«.b<S en ddconfiture et a

la citddeTT/?
"' ^T ' T--^^« Sauvageau, syndic officiel, residant <^la citd do Montrdal, sous I'acte concernant la fuiUite de 1864

rntl^ 7"r
^^^?' ''' •'^""'"''•^"" fi'^^"* «5'"°n" «•» bref d'e.<?cution eontrq Icsmeubles de I'appelant, pour satisfaction do ce ju-cnient \

du mgmoToiJ^''^"''^
'" bureau du Sharif i »Io„tr<?al, lo 3\vril,^ et exc^cutd le 4

L'appelant ddposa immddiatement entro les mains du Sbdrif lemontant quirevenau a Contant et Tbdrien, deux des de.nandeurs..i„si quo les fiais de vZoution et de la saisie.

hn2"""S\V7"r "^"f
^"°""'"' revenanti Collette, 11 proJuisit 6t fila au ,

reTuIn^estJ
77'" '".'•* Tanor.de Sauvageau en sa qualitd do syndi,^-requ^rant le Shdnf do suspendre tous precedes sur lo dit bref d'cxdcutionLes domundeur. persistant dans lour execution, l'appelant fit uno opposition

afin d annu er. demandant a ce qu'il fut Sursis aux cridos et vento do serbions

r r
""' ""^"''^ "^"''^ "• '° P'''^'"^"' ^« '^ P»r' d« d-- des deman!

la bltce
^"°""'"* '

•

''"''"""' " '' '^^^"' '^''"" ^"^ ''''"*^'' demandcur pour

Les demandeurs contcstdrent cette opposition, prdtendunt quo lo ju'-ementrendu en leur laveur dtait leur propridtd commune et indivisiWo, et que le ddfen-deur n ava.t pas droit d'as«g„or un tiers du „,ontant de co jugeni6„t a ohacun

-u^i" "T' :
'^^ '" '^"'" "'''"'* P" '° '^°'^' P°"-r o-"toritd do fair"

.uspendro
1 cxdcufon pour aucune partio du dit jugement, le dit jugement dtant

en loi indivisiblfl et olmeuo-^- ' • -
•' °

ment.
adom3-4<

tant-cr^ueitff^da^t6tal-dinht7ip^

. 1

h

M.
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^
Avcolcur

contestation;,c, J '•J''''^'^8dovantJobl„,„„t„^^
(lit ncto d„ J3 . ,„ ' '"r

•^'-•nanJeurs ont produit uiIoVnn;« .. .'
oredc Snn^uJZ of- ^ ''"'''*'' 1"" Colletto a faituX

"

'1''"° ^"^

J-i Cour, par son^jn-rcmcnf ^/

I

El loin Jo ,„„|„i, cnlcslor
•;' ' " "" V"*" M' pouwiurT-

-bo*. ». lion diS-Cf /"
"'"^i"

»'•««"•.. „ „,J„ j„ ,,

lifti;-



i*"*

\ •'^^^'^I'Fv

tofltation qu'en
ntro los doman-
wcovoir sa por-

• en avAant quo
n du dit ja(»e-

>" du funds do

['uncrdilo Sau-
ulro.

•thentiqtio du
n nu dit Ton-
lie a dW aufo-

>llcHo par eea

onto.

oparrriono-

do J'uppclant

COUR DU BANC DE LA KEINE, 1870.

lotte, •! ].

Du moment quo,Io dcmondcur dan» une oauw consent A Buspondro bcs procd- A".bro.M8«n4.
d«J» sur uno oxdcution, personno no pout lui conteston oo droit. N^S*' 5ii.

Suuvngeau dtait lo 8eul qui auruit pu intorvonir dans la oauflo ct contcHtor I'op-
'"

powtion B il y, avait cu lieu do lo fuiro.

^
LcB IntimdB Boumircnt lour cause dovant la Cour d' Appel en substance comme

.
Los TntimdB ayant obtenu en Cour Supdriouro A Montrdul lo 10 juin 18G7 un

|U6cn.cnt contro I'appelant en cotto cause pour un niontant do $1 341 «6 pour
h» cauBOB qt raisons mentionndes en lour dit jugon.ent, firent dn.aner. lo 2 avril

Si ""
; 1 "f?''°";

".^''"^ "" ''"^"^ ^" ^'"''"'' ^' M«"''<5"'. con.ro Ics
meubles et effetB do leur ddb.teur. lo dit appelant, lui ordonnont do prdlever lo

•

f°"*"";
«";;•• dud.tjugement. .avoir, la dito somme do «1,341.66 avee intd-rCs Lo .hdnf, a« .eu dWcutcr le ditbreftel qu'il lui d.ait ordonnd, rap-

porta le I6me jour^davr.l 18C8 lo dit bref d'exdcution devant la Cour SuiK^rieuro
et fit rapport 4 la d.te Cour qu'il avait dtd f.it ddp6t et consignation entre bo.mams do la^omme do mil cent cinquante deux piastre, et trente-sept centins
avec en outro uije^sommo do vingt dollars pour ses frais et aussi une opposition
afin d annuler do la part du dit appelant.

Par son opposition, I'appelant alliguo quo les demandeurs sont au nombro de
troiB et que le montant du jugement prononcd contre lui leur oppartient i, chacun
pour un titrs, que CoIIette, un des dits doumndcurs, est en fuillite et qu'il a fait
depuis au delA d'un mois uno cession de ses biens, sous I'acto concornant la fuillite
I8b4, A lancrido Sauvageau qui, par suite do oette cession, est dovenu le proprid-
taire de la portion du susditjugement appartcnant au failli

;
quq lo dit syndic

avait dds avant I'dmanation du brcf d wdcution en ccttecause, donnd termo et
ddlui au dit appelant pour lo paiement de la dite portion du dit jugement : c'est-A
savoir, pourle tiers du montant du dit jugement : et quo quant aux deux autrea
tiers du dit montant, le ddpot en dtait fait entre les mains du Sbdrif. DelA Top-
posant conclui que I'exdcution en cotte cause a dmand mal A propos et il demande
que la saisie pratiqude sur ses biens et meubles Boit annulldo et il en demande

^
mainlevde avec ddpens. '

,

Les Intimds ont contestd cette opposition par une rdponse en droit niant la
|divi8ibilitd du montant du jugement en cotte cause ct aussi le droit du syndic
de fairo surseoir A la vente des effetB du failli et d'ordonner la suspension de
rexdci|tion d'uno partie du jugement

; par une autre rdponse, les intimds nient
les alldguds de la dite opposition et alldguent de plus que Cdsaire^Thdrien, un
doB demandeurs, avait aobetd du dit Tancrdde Sauva^eati, tout le foods de com
merce el les crddits du dit Collette et qu'il est par lAdevenu en droit de^recevoir
valablement le tiers du montant du dit jugement appartenant au dit Collette
dans le cas que ce montant serait ddclard divisible, suivant qu'il apparait A ua
actc de cession produit an soutien de cette rdponse, (voir pidce 31 du dossier.)--

L'appelant a rdpondu gdndralement A cette contestation. ^^TT^^
Les parties^^par leurprocureurs respectifsj^ont convenu d'fitr* entendpes sur la

-rdpooae^a^oit en mSme temps que siir le mdrite de cette opposition.'
'

La oanpfl fut euBuJie infigritci pnur onqnfitftct4a4rite^pouf-J4»i&ljttift^tg

-•
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'

2t

'^'^^^^J^^^mL^riKm.is7o.

I^oOJuillotdornlor.BonlrolncurM
I • .. no Ir

quo hur la contcstution do la dito onnn.:.i V? ^"'broi«o S(5n(5c»| nA«,

^ est dti ju^'ometil dc la G«ur il , li t
• •

va.ont pas so sdp .ror pour ,, o ntes'or .„
'

'^r'"""'
'"« ''--nJour; „»'

„„

- de so p.4„dre du }^,o.:::Z'ZtR^^'' "' ''^. •'"' -^---0 rai
«»w los I„ti„,<j, „.o„t ^^ . , ^''"f

tlo Rdvision qui |o8 |our rofus« • t^

^2^0.,. ,„„M^te:^:^ i;;^™
^0 CO «.i. e.";;:!;;::

b^mo .naolvent „„d assigned to Sau-v^^u atIffioi

1^""'"°' ""° "^ "»« "«-wnt of oxocutioa wa. issuod far tho i„d 1: T , f
"'"«"°°

' «»b«oquo„f.> aname of the three plaintiffs 0,81. ^ 'T"°"' ^''^^' '"torcst and mlJlV^
whofi,rth„i.h pai/int:''": S:ir:?^'':^^deb as due to Contant and Th^Hon Jh2^ '''''^*^^

of t, efor the.r shares of the i^^sm^^^^T^'''' '•*^''°''«J fro,„ their delnrff™"" whom ho^bt^d^CtJT ""° "'•'"'"'^^•^ ^'i»h Colletto- ass r
^^J-^r^t^^ .he other third,1:7.7:^.

which was effected, and the executionTcoJ!
l^ro..,^^., „p„„ the exoeut on

-ine debt was ori-rinallv divi^fKu „
*

.'
-^
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no Int ret o pr.v. y in CollcUo'i ono-third, «„d Collctto'- i„«,Ivonoy covered that A^^ro... ,4.*.
third, h.» na,.Knoo beoo,„,ng. by tho insakent law, ab«olutoly ve.tod with it ..L.'S'KC
contn,lli„« it indopondont of CoHottc hi...«,iror of tho oiJiTMnrl^^^^^^
.ubscquont oonvcyanoo of it by the „«.ig„co to ThcVien could notof itH<.|f „.o !
.necrfcro w.th or «ol un.do tho m.pomiy^ order of tho «„i«„oo os to iZTZenfoccnct of the d«bt. which ho «..o to 8dn.cal. and hi/co„;"„:e Vh'd '

ncD uer, 9. to Collotto'» ono-tl.|rd. thoroforo only pluood Thdricn in ll ^ nl „
of to ..i,„ With .he o.i«ti„« co„di.io„, of p..yi:„t i.„p„ltT^ t^^"^third, „» wc I a. .ho .u-pcnMon of c^ccutiop as .0 .hat ono-U.ird. ordered by to.««i«neo, and wh.ch could not bo 8ot anido wi.hout .ho exprc88 Banc, on nfT
deb.orS.„^.., U. whon. it was given and which doc« not a;;^T .;/,„';
no ong.nal r.gh or .n.crc«t in C'ollct.c'B third transferred .0 him and coTid hinone ccept by hinpurchaae as a granger or third person, and ho ll^otZ
.t 08 .t stood at tho .i,no wi.h tho aHMgnco's su.pensL order attached oi Sjudgment must bo rcfonncd

: .he fir.t ^.rt co„fir„.ed, .ho sccXa^ r cl'dind the opposmon ajin d'annuUcr filed by 8^n<5cal againnt tho ^LceZroftho cxcaihOH 4uu^ be ...aintuincd with costs in both clrts
•""°'""'"'=''* «*^

Lo jugcinont rendu enlppcTurt uioli«J^con.n.q suit
' ^

La Cour consid^rant (,uo lo jugcn.cnt
ob.;nup>Tos;ft„««d«,r,anti,n^s controlo ddfendcur appelant on da.o du 10 juin 18G7, sur IcqucI a 6x6 fT|„T-- -^*

tiq«<5o en cetto caUno des .ffe.s du dit ddfcndour, est di" iJlo^" V" P™"
"~^

deux tiers du dit ju^-eincht u acnuit.d fcs nnrf« „«" .
"^^"^^ *'<"'

Content deux des di.s dc.nrdir ^ ?'f-""»-"« »«ninids Thdrion et

Consi.i,?rant quo Ic aelai accords au dit di<fendcur par lo «n,J.„ «
pour Ic tiers appurtenant 4 Colle.to a eu I'eff.-t .J„ , T ^""^"Seau

jugcmcnt quanU co dernier tic's.
'

'° "'P'"'™
'
"•-^""''"'' ^^ ^^

Consi.l<5runt quo lorsquo la dito opposilion a 616 oroduito 1« ^ir a
rait avoir p.y6 c aoquit.d deux .icrs du dit !«.;..!, tctav'a ,^f

."^"""° *™"-

et quo partant la di.o oppoM.ion d.ait bien fonddT
'"' P°" ''^ '*^'*

Considcrant quo dans lo jugc.ncnt rendu sur la dito opposition et d„„f .;ppcl, .1 y a orrour en 00 que tout on ad.uct.ant la divisib^^^rdo la cr^ .Intiinds ct la l.gali.d du paien.ent fait dcs deux tiers T T H „ t Co Zt !»u.n.cnant quant , cux la dite oppo.iti6n, il la renvoic q««„ a" ic^ ITq^^'tandis quVnio aurait dft 6tro inaintcnuo quant i lui aussi
"

,7
"^^

f
°"*^"«'

produi.o par 103 Intiu.^3 renvoydo en entior casl e „n, u l„ I , ^ ''""

et n.ai„.ie„t la dito op^sitiohLo d.pc„s.'M:r;:;:Sd^l;Ls:::'

^

I^^^..^Do..„, Avooatsdo r:S^r;.'"''"''
"^"^^ ''-^"^-»-

' ^
CaWier^P(>ffttHi>i7/>!.(>//^/gMfnffj,,,AmaU-d<«hItttiia<Jar— -^

^;

(P.a.1-.)
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SUl'KRrOR COURT J869.

^ su^Riou coimT?

IV RtyiRw.

' MONTREAL, 3«.h I)ECE,U„K„, mo.
^'ornw MONDEr.KT. J. RKRtliiir». r m

'
"•' ""RTIIELOT, J.. TORRANOI;, Jh.

No. WO ,

ji«D-n., „.o .p„„(„,„,..„, „,,,„_ . ,.

»«tc..o.i„,.e.io,. : ; t:i'i'::^ ^.^ .,„„^„,,, „,^„„,^„
boin« very vol..,„i„„,„,

i,„i,, put c.^ I •''"^f"'"'^"'^''*' »»i
»''« dcfcndaat*

t-^-/.. which tho (iou. ^C Sr'r"^': "'"«"-''-„ rofbrcp;
P-ry. granted i,. .ho /ollowin^ ^ ^^l^^'^f^* " ""'''on mado by cither

book- of account of dcfond.nt,, «„d to 1 •.,"'""'"""' """" "'"' ">«
account should be charged n-aii, "In,! ."".'' •"- '°'""'"'' '^'"" •'«">» of

tl.0 account, of the carrying on „f ^ „J^r"-""?''
""' '^"^ ^'"°* P«"°d-

«.roen.c«t that f„n„. tho^ba' . of tW 1^^^^^ )' .''?^''"''-'«. ""*r tho
«nd for what period not furninhed -l£ill ^T ^""''^'"'^ ^y J^^endant,,
«re correct, „nd furnish the e.ue baSr "of

"^
'" '" """"'"" ''-"''"'««i

bu«.nc.,, and, if so, fro,„ wlfat'date r^lfa d ^ "T"" "'"^
'''•'"''P^ «'" ''°

ox-m-ne witnesses, or „„y of the par iC t.^;
'"-":'" ''"°'' '^^-^" »<»"

"OcountH, or any itcn.s thereof and w 1^
eauje.^ah reference to Hueh

. _

the c,.„^,ea i„ «„id accounts ..e rl^ „ r^"TT'T' '''''""'''
'^''"M-

«hou d b« cha.«cd against the „T^ l^rotoTttT*^'"^
^'^^ '""'"' "--f

Praetieablq, by such aeeountswhetho ^h . "'"^""'T ^ '« ««.eertain, so far as
or otherwise, and if it could Cve boon o T" """''^ ^' """^"^ «" P^«fi»^bly
profft would have been reali d b/

" T" "V " ?••"«'. ''b.t..L„t of
tho said .natch business ;,e.rl,r"

«^''0"onueal and prudent u.ana«e.ne„t of

"Po;::;::;:x;::::!;«^°^- -^- -ab. n..,y to a«ree i„

.

.

although concurring Ren r ^with r-"""'"*
"'''''^' """^ *''»

^"'"•^""S o-P^V
tho.g,.h clause. af/,„:5;':f«:;::::;:-^^

Bist-:t^°;t:;J:Ji^^SjHor(^ur^^ a.SherbrooKi„ ebe
" 08 follows

:

'
"" *''° 2Cth December, 1868, in favor of the defendan.^

-Jf "r.?:r:::j^:rtrr ^-^^r
---' -- ^^

«nd plu.ntirs motion to Lo.nolo^lf" T "'V^"'' '^^^'Ph 0- Robertson,
.nd John-Griffith, „3 uponthleXclS?' *'°^T ^'-'- ^-S

,

"'8, oam.noj the record and deliberated, doth
-ri

A

<l <

vr.
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BUPKnroii coimx, laoo.
/

homologa . and conflrm th. report of .ho .aid Jo««,.|. (J. H6b«r^3^ '^i--much o« th« report of th« «id CharU Brook, ,„d John (Jrilfith a. i, Cl^ --k:^^-.
and «mourr«d i.. by .ho Kai.l Jo«,ph (J. U„borU„„. ,„J oo,«ldor^^1 «tK
i. c.UbhMhod .hat ,hoy, tho ...id doll-ndan... |„ oonfonl.i.y with tho con.ruot Cdo

lfi.J2 „..J .h»» .k I
^^ nitn.ioncd iiv tho .aid con.niot until tho 4lh JuL1802 and .hat .hen, havu.K «cortninod tt «,ij[ fuc.ory had bmn o«rriod oli'

. grca. o. ,0 .ho„. .aid dcfondan,., .„d tl.,t .hoy oould not co i u c rlIt on «..hout «.., thoy. .ho .aid dofonddnt., closod tho «an.o, «. in ind by I c...dcontrootthey had an-Khttodo; c«nMdori„K .hat it d..'.nr«;lM
p «.n..ff ha. boon damnified by any „„t or on.i„ion o, tho .aid IZll

ptiiur::.-::''"
"""'""" ''-'-' '^ '"« -'^ •^"^-^^ -^ ^^ - "i^

I^ONDB .KT, J ,/.Mr«^«M. Thi. wa. a mo.t oompljoutod cL boforo tho

he p.rt.o. touohm
.

tho manufaoturing of woodon matoho.. Nun.borZ

r:;::fr z:zi -'- -^"^ -'-'- -^ -"^'^-°^ -- - ^^h in

in 1 .1 r^ "•" "''"'•'"''"
•'-' '^' *^«"'' "f •'« S'-t JanuaryTsOT

IroVaTol'^rr^^^^^^ ""°^ - '"""^^ -"'^ -• ^" '-' ^ "VS
Tho „,„ttbr or .nattor. dctnilcd in that judgment might have been .ubmitted

v.«..at.on, art 184 Cout. do Pari..) In .ho commentair^on la C. P. (noti.o) No

o„~dff ? "•"''" •' """""'' ^''^ 1"'«" ""'''•^™ «"JcttoLi.itation oW 4 direeo d.flF«ront8<,u. no pouvent fl.rojugcJ. qu'uuparavant ii nXit fa t viJtat „„ I
!

'

ouvragcou do. heritage. pour le.,uoi. i y a Ltosta.iot. o„^ ' aC o ul

iea.iou«or;ntvu,':^;]:::::,!i;:;!i^;r"'^^

thoctr""""' T^"'""^
'''"* '''° •*~''"'' »« '"''«'"'i» and dotormino whether

The abov,? referenoc ha. thu., against law, assigned to «.;«r#^what i. o„t „P



be ,cru.,.., ., .,.,„ „, .,, obj:; :, p^.:: t^^^^
'"'*'^- ••.. p .ti. o.« ":^

^if "**» o/ Ihe of.jWf that l^ t^ .

'

ridicuU, oauld U, p„^.„J.j.
"" "'""'• " '" •'"* " .tl,i,„ ,„ ,„ .fc,„j ^^

I "Ml, tljoroI'Dro, of (.i.h,ioii »l,.,, ,.i'i .i .

C...>ry and the «,.., j.,,,„,„, rooZ 7;, U^> •';;
''' "" "•'^"' ""''"»«-

bo r«vor»e,i,-ar„J tlut tl.o roj„r,| b. J,T Z ,

"^ '' '' '^ '^'
'^''"^-••"I'or, 18G3

T..,iu^.vPK, J, H.i.i tv,f ,1.,
J''"" '"'^ 'M'Pirtulii.

i-.^..""t ^e,.., i..,..: b;;;j ;::r:^;'^:r 'r'
*"^^ '''^''- -^^ ">«

f'-..«, Attorney for f-laint^?"^""'"
"""'"""'' '''•^'^"•^''«^. •^. «"««nt%

/^.^^|V- &^/^.W. A.tor».^« ;, ,,,,^^^^^^^
; : :

^
.

•
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iWPBiiroR coimr, 1870.

SUPKBIOR 06URt.
li Rivinw, ,

MONTniAI.. mn novkmukr, ^hhi
romm M0N„«Ut. J, MaCKAT, J, TOHRANC,*, J,

*
. «« Iftl

, Tourville w. Uuehlt.

The DoJionwa. brought for tU« recovery of 127476, cn.ival^^
cy., r«'J by plaintiff »o dofonjant (^ra^tof• of thi boL ..7: .T ,

"

Hondout. N. v.. „„d hi.„.H|f of It pL: r 0^ real J"'"!';:'
^'' **'

«.ou„t of freight of a;c„rgo> bnrley. LoU,,:;'; H on tZlT.barpe. under Bill of Lading Vrlth tho u«uoI riak. exipted «t Valtvln r

ihf»'!r«T r"^T''" *'''»*r?*
'"'' ^»'«P"y«"«'"» i" adv»nec..h<j Deelaralroni.llo«,hot

,
defendant proeeedcd o« his voyage until, on the 2nd Nov.. KS

2 m Jo»„boveS JohnV, on,tho UW.c|ie«, binbargo " waa .o.aily wrecked .^^^ "

.a.d eo,Ko totally loat. the .„„,e being abandoned to and .eeepted'byI BriU bAn,er-R.a In.uranee Cop.pany. »i,h when, plaintiff had inmcd the bTI ".'S

Ited 1V>;.'
*;'''* '^^^^^^^ l-undtorcfundZVXs if•dvanccd nn*ela,n,td a liep and privilege on the barge therefor ho al«l «1 Zii^tc.t to depart, and u^n affidavit a. abo.o, prayedTor an^L^itd wK

!.!!!?„''""
'.f

**'
I'r"""'

^""'"'"' ^"*'''"'' '^"^ "«'"^« of »»•« ^oy-ge down the St

of-'d^n: tubTt """''"'" ""' ^"^ "^'^""' «f ''>« «'»''^^«« "», plat01 aeeidcnt, with the dintancrB Iravcrecd, and alleges that tbo defm^.n* i.^
transported th. cl.,«o ovet the p,ore dangirou. parfof be !l ":tlrt^
Wised

) b a barge was damaged a^d leaked, and the cr^o in part wettJd IndZ

^0 bu Insurance Company, .ad that the said companJ^ok^S^^



.;se; 'iB»"'W^B^

30.

Ancblc
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SUPfilUOtt COlJItT, 1870.

M^

«^iu .....i place. w..e;.p,
.,..;;:;:J r : :;:37;^ "'" --^^ '-"' ^-"^

"7"r-M w-i.l. tho.6 „(• t/., whole v6va.o , u '7 "'^"""'"' '^-"^«'^

^«lK.l..Li.,.tp.pbUndertIu.Bill a^d "
\| r"?:''"""^

bearn to the

.
^>''t ^Iclendant ^.a W,t about to^bsCl ^d r?""':;'

" ^''*^^'^-'^''- -crs

i^o... ,,e evidence it ap^ai thl l;'':!^ t J ^^"^f
—ed «e,.e.4.

r -.<uy a bridge at St, Jolm's, ti.e bar^c had -u^llt i

^''^ "" "°°'^"'*' "''«"

"^e w.ter li,.e. This «ee,„.s to have ^ i d' .it IT ^"^' "'"''' '^' "l>°"'

-h.n 12 ...ilcs up the river that it whsII^^ ? . . ,

*" """-' ""'' '^ ^"« «"ly

•i^^..l)cf.nd..t.;oprcve„t.orel:;^^^^^^^^^^

.ic.k w. U ^et above water, but th:^:;^^:^::':;^;''^;^-' ^ ''T'^and h...,.,^., excej.t 800 L ,«h^I, o,i tiic too I)
.' f",''"';

"^ ^adly d.m.agcd by wet

ortire.ecideut,«udat the sau.e tiJ^ " ^ J ;r^;i; '^l?';'^''

J^^^^ '

rany of Buff. lo. with' who„, he h-.jllsu ,tl l. . n
' "" ^'"^"™"^« Com.

boat. Tho plaintiff at once aba.ldw" 1 ^ ^VT''.
""' ''''" "'«

Co., by eadorMu, ov.. his Bi„ of L .Jio . bot ^ • ^l P ''
^'"'"''^ ^'^ \ "

as a total lo.ss. Afe.v d.ys aft.rwar Is M^r r ' ^""^'"^
^'''^'''^S ^ N

ar lv..d at the .ec.e. fl.uud, he say«, «Jthi„:. tbiuZ r'"'"'
"^ "'='' ^^'"^-^r.

the 8U() bushels qI' d.y barley to shore .It , ,
**'''"^««^"'S", «nd removed

' of his Company, without objection on tiL patof ,ho
""

'f
' ^"" ^"^ ^'" ^^^^fi' ^^

Crittcden, Inspector of the Western iruranlp """!:' '""" '^'''''^'"- ^r
tP have the barge repaired for he deftX D^T"^ " ^^'''"' "'^ '"'^^^

to farmers on the spot as nearly valueUss fT ets r'f". "?" "-damaged barley

removed by purcha^r. At tl same 'al C jtCdttV"' '\' ^"^ «"''"""^
men and pumps at work dnd had iust tTaTc P'"»g'''^ "'« 'eak." got

she was attached by the Sheriff At hi f' "' "°^ ^"'^ '"^ "«««*' ^'-«
according to Crittenden, the chief w ne^L Z"^"''/.?

"'*
'""'P'*'*"*^' •»"*

made in a ten.pora^ manner. wWo"!:^ ^i!tIT> ' 1^ "''''' '''''' »«-
i to re-ship and carry on her car^o • thou,!; fn ,

'^ "" "^ ^'^ ^"^e her

03 he. Crittenden, and defendLt' ee^'o hT'- , V5 ' '''"""^'^—

'

to go to dry dock at Whitehall wliich wlId
"'^"^'''' ''^^ """"'^ '«'q»ir«

one hour. Crittenden said, won d be
' r . 7? " ^'^ ^'^'' ''"* «»''« '» dock

to St. John's the day afte whent hf ^ ?' ^'"^"^ '^"^ *''« «^»'t back

'18Ca.theclose'ofnavigaWnwr„ 1':7J
About this time, 13th Nov.,

defendant in respect of the voyage amol ot. T ""'" '""' "^'''''' «ff'''" ^J
Ob-tain the release of his barge «?;„«!"?/" "".""' *'""*' ^^'"S ""'«"« «» ^

io^io. the .inter husine. in tC Zi;.Tgtr^^^J" g-^-.!"-'^vTmit. . «u.Me.ua;;:»;s-y^

,^:
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SUPEKIOR COUUT, 1870. n

J
on a ealenlatton o^no rata freight to the plaee of aecidcnt-bein^ made by.stance, he should not be bntitlod to what ho had redeived, ho woufd rcZl tho

difference .f released at oncd, but this was j^jH entertained by plaintiff. La „tcr thesuzure, by no.ari-.l, .»f..defendant.L the first time, L Dec, notified hsread.ness to eompleto the voyage and protested again.t his dot ntion ov r tl wintand aga.nst tho secure. The navigation closed a few days after tlu. so url and
.

seoms uncertau. whether the boat, if not s.i.od. couldLvob e r^Src^
... I tcnporary u.nu.er alluded to, reloaded in tin.e and proceed with h car^u he ov.doneo (vas eonflieting.as tp whether she had time to go to W . Si
n:^:X^:

''''"' '""^"' "^'""^ «^^ ^'^ ««' "'-«••Are the c;:e ot

Tho distanc(is on the route were shown to bo as CgIIows — -
_

Valloyfiold to Mont.eal. 40 miles; Montreal to, St. John's. 102 miles- St

Slnf ^';l''Tv^''"''
'' "'"'^^" ^^"' ^'^'-- «ccompUd,m milesPI c of aee.de t to WJutehall, 138 miles; Whitehall to Albany, 72 mil^ofintcndedvoyige,3G4 miles. ..

J, • - m.its
,
tola

Asto thoeo.,.parative difficulties of navigatio;' on the parts of tho voya-^eaccompUshed anl „o\accomplished, Davidson, plaintiffs and^^n oxpcieneed wUness, adm. te
,

I consider that ,the boat had, at the time of tho a'cc den overcome fully alt of the dange^ of navigation between Valle^dd and Albany"and to this other witnesses agree,!.
^ -aiuany,

iOn the 30th April, 1870, the Superior Court, BAUDav, J, dismissed plaiTtiffs action, rendering tho following judgment :_ ^

'.' Lu Cour, conside'rant quo le 30 Oetobre 186D, lo defondeur a cntrepris de
transpor or pour Ic dcnandeur de Valloyfiold aux Etats Unis la quantitd de 41601
minots d orgof ii raison do IG centins, monnaio amc^ricaine, par minot pour Albany
ct 18 centms pour New York

; cons.ddrant qu'ik, environ 12 miles de St Jean
8ur la riviiro Richelieu, le batimc„t du defondeur a eprouvcS «ne avarie et coulJ
a fond, sans qu .1 apparaisso aucune faute du dit defondeur

; que par suite do cette
avario touto la d.te carga..on d'orgo, moins envi^<^ 800 minots, a 6t6 avarice et

^

mouiUeoH ttrde du batiment afin do mettro en dtat do lo relever et que 14 et alors
le demandeur ou 1 assurance qui dtait i ses droits -a vendu le grain avarid et a
mis 4 terro et en siirotd les 800 minots qui n'avaient pas 6t6 gdtds ni endomma-
gds;etcons,ddrantquapr63lardparation du batiment, et aprAs la saisie, le dit
ddtendeur iidifferentes reprises et nommfimont le ler Ddcembre 1869 a offert decompld^r le voyage pourvu qu'on libdrtitje batiment ce q«i n'a pas dtd accepts
parle ddmandeur, et considdrant qu'au temps oh le" demandeur ou ceux qui
<5taient 4 ses droits ont pris possession du dit grain, le ddfendour avait gagnd sur
le gram cndomm.gd uno proportion du fret, et yuses offres de conthuer le
voyage, aura.t pu gagner le fret sur les 800 minots non endommagds, si h saisien eut pas dtd pratiqudo en cettceause, arrStant sa barge, et rempfiohant de conti-
nuer sa route

;
et que le ddfendour avait en consdquenoe droit A uno somme

dgale il colle qui! a reguo du demandeur et que la dite saisie arrfit ct action dudemandeur (Stait mal fonde'e. Ddboute la dit^ actioa et saisie-arrfit

TourrUl*
vr

Bacbl*.

-d^ns^^tef avec

Plaintiff thereupon inscribed the ease for hearing in Review.

m^ r.-
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.i»^».»«.* *»

Pletin, the vo,„go d«H„g that s.^, linl^^;; ^ rj^f^"'^
«^ °«"-

^rtuOe^,, Art. 2450. relating to good, jettisoned IfIf ^r"'^'"^" porfo^T^oNtJiavo been paid in a^tu,Ltl«»«KZ^lLJ^i l^-'^^'^^
^tl«^f91IffagreWc'fif^thc

-;™' «»•««*«'« *W»rittTo^etarn it, u„le«,

This case must bo governed by that article Ti,« p . v ,

2448, C. 0. " If, ^iut any previou,H nV tK
* ^"'"^ "PP"'*"^ ^''''

" nceessary to repair the shipKe eTur^"^ 1^ ^^^\-\^^-, h becomes

"either to suffor the^ece.ary;e a^ "
/tl^^^^^^^^ -'rf?'*^' •^°'>''"S°'^

" cannot be repaired,the master is obi ^f? "'S''*' ^^ '"'^ '^^ «»»'>

'•doso,freighti.duodyrXritn^^^^^^
"plished." ^ proportion to thepartof the voyage which is accom-

J^^l:S^^:!Z:t;::T
-'- «•-'-?« detained without da„,-

Dofendant-f^eaSlin' :;roC.y:?^
freight per Bilt of Ladin. The clti' ^^ ""''' ^""°''' ''"' *« ^"»

Toj^ge that seVson. ' ° "' *' '""" *""«« <"• «»««'« completion of

bufb:^::f^rix:::rr:^pT«-^"«^^^^^ thoca^o.

•

aI.soih the jurisprudence of S^ncet!? . T '" ""'' '"« o"***'"

authorities und* the AH^rFlf:^^''^':''^ ^t' '"''''- ^*
Burances. ch. 12, sfec. 16, p. 427 &^ tZtf S.' .„^

^''""'Sod. Dcs As-

1857.Butif the toaster use notiilii^;'^P'"^'^'*' '"'"'i-' ^^^-d. Ed.,

Bhip. or to supply another heTs not 'fn *

""'' """'^'^ '"'^ '«'«* '«P-ir hi^

3«8;Parso^^Kr^:SrUw 3^ S'r^ "'^'S^^'"*'
^^»»^*' ^ijppin^

2 McLeanX C. G. R 4>2 dted^^ P ^^' n-
"*"' ^'' ^^^

'
^''^'^ ^«- Nor'OD,

»>
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dMlroolloil IJT ,«l and licutin^ tl„ ^liT ,
"^'"«.<''M'!?«8«d from totM

proposal for .'e.„c„Utt ' '^ ^L^^b? '.IT"'
'» «'««'la« S".^..*...',

implied nndorukiog to pay //or .IS.Thr"''' "T"" '^'*-
beneat of ,11 oon^rnad, not „„1, ofT^ii .njT ^u™,"'"'"'^'"'

«" *•
.bo oould not ,,.vchia'bo..ropLrod:^^o^„nr'S:fo'r?''" ""''''

» .ho Co„r. W„., and .fc, Co»,. «o»rf ,„ h„ d ttr.b. ™ "on rr^'iWe, ,as tantamount i„ di,pcn.ing with ite boin^ to,,„Z t^tU.""^was forced upon p a nt flF by the master »),«»,„„ *
rwaruea

,
but that course

either with hTs own or wi^ oZIrp ::^^^^^^^
due. Vlierboon, vs. Chapman, 13M & W 230 aW .''l^''"

''"'" ^"'-'ht is

292 ct seq.
;
Ilurten vs. Union InlcociS' .'*"!? '" ^^''^' ^'"•"««'.

botfs Shipping; Parsons, Z'l^s^lZ:;:^^^ ^^^^^ ^c. Ab-'

Johnson p. 21 1, per C. J. Kent.
^"^wold vs. New York Ins. Co., 1

Plaintiff submits that neither of defi.n.linf='««»•*•
^

judgmcntshould ber«.ersed andenterc f ^^^^^ *°r"° ?'
''''' *^^

precedents as boaringon the case. Bl'so vs Clf 4 P "«
^^^^^^

in Maude & Pollock, Ship. 275 WaZn vln k^ r ^
^' ^^ ®' ^*^' "'*««»

vs. Hicks, 6 Cowan 504 PhelnsTs wlir ^Te'
^*^"''"''"''

P' 335- Welch .

Ramsay, (R. A ) for defenn',.„f ir 7 ^f""*• ^ ^«*«f » Adm. 126.

Plaintiffc^i rd^l^Z^^tlZ^t^r "^
It, but tofull freight, when he sues for it, and if not to tl/^* "/'^ *"

^.0 rata itineri. ^rani which i. moreL theXtce'"*
'"^^ ^^ '^•°^*

1. W hen a cargo is once delivered to the ship, the master has th« r!„i,* ., •

.8 h« duty to carry it to the destination. 1 pLons. Maritim t
" ""* '*

459. In cases of aUolate total loss ffounderin!„V 1 u
'''' P^' ^^6.

ferredtoinArt.2451,)heha8nocirmfw!p r°'^^^^^^^^
'«'

This article i^ that invoked tpl^^^^^^^^^^
''"' '^''''"*'°' ""^' *•« '^f-'Jed.

(thoogh it amount even t:^^if:rl^^^^^^
not break up the voyage or deprive the master nf the ri 'hfnf "'jr^'^ *^«««

Hough the boat wa. cort.inl»dania-edlindr«.„;„j • ,

P.HU11, ,e. and heated, the faef thaTX-ntW .„7h-
"'^'' "'^ *« «"S»

Toarriiig

^
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%

to enable the bar,e t e^ bo ,! ce b"' ,V"V"" ''^'"^ "'"'<^ "«^ '" '"-

' God'f excepted by the Billof L-.din..

>jr "vcr and canal navisa ion i.s " „n act of

fbrr.pairsleshotbrea •

fthevo^ltT^^*^
'''' ^^^^ 332; Unloading

_
dan v.; >V..re„ Ins. Co, f StorvT. tT' ^'\ '"'''' '"'• «'"'^' ' "' ^<^'-

' reason to earn bis freid, DeSX" T'T "'''"''"'''"^
'^'^*^^'>''>"''"gin

position of the boa .He' nti edl 1 /"""" '''«''"^°' "--^--S^i-*^

> raise and repair bis LruphS^n''"' '" ""' «^»-"«d-^-«°anec

the eoat could'be ,00^ hatfi^l'I^'r';"'"^' *^ "''"•"'- «'''''«er

money,-l„dorsed over Ei Sill ttL (tl: 1 T '" ""^"' '""'"« '-"'--
the gJsff cargo and sold the woVb r T ^' *"^ """'"""" "?"'«^^'*^ ""^ ^'^red

ascertained, a^nd thus b . tTre.l " ''"*"
"f

'''^ ^"^'^ ^^"'^ ^ Fo^rly
^...hasty conduct, be must JJ'f^rCbV VT'""".?.

•'*' '" ^"^"«'' •'>^^'»

SEir3H.393r40^.AngelVC^^^^^^^ Abbott,

Pathier^Gh. Part. 73. &^. 'iTr^; ^/"M""^^
r"*'"'^"^' ^-«' ^^^

Manafield in Luke ys. LyJe 2 B^r'; 8«?' ^^^."f
«'?*"' Slup. 4^0. Lord

„
Stowell in The Ship 'Frll; ' 1 FdrATi/"^'

"'"''''' ^^P" ^««- ^«'«» '

Hunter vs. Prinscp, ?oC 37'a
'P' -'^' ^''^ *:i'enborou,h in

»a^"d:trri::;t;:i:t^^ t..

'

.

wait.. The transbipnient referred to in tie lu
"''"

f"^'
""^ ^'''PP^^'^^t

when the ship is not so repairabl and thl
"" ^"' "^ '^' ^''- «"'y-aPPHc8

when being in such conditio ot^er l-7r.P"^"'''">
^^'^'^ alluded to due

V^does not apply to the pres^t'crw ^1^Iw "^k" r^'"'^'"''"*-
''''-

article, re<|uiring pUyi„t of full rd't^he" ^'^^^ ' " '"' '''' '' ^'^^

chnes to suffer the delay requisito for^repafrs
^^^"' " '" ^'"'^

''e^'
^'

g«>«ndthatheA«LarneS^su^c"Z:rr-^ ''^ '^'"""S'^^' - the"

byplaintiffandsold.here;a dtS Che^^^^^^^^^
«- damaged grain accepted ~

hav, earned full freight on the ^^nd 800 h TtT'' '^ ^'^ '''^''^'' °« '^'^,
seeks confirmation fo°r the ird^rn" «„ th- K ^ "^ werejinsold. Defend!

.

.ubn.its that under th« c ^dlXed her
'"^ ''"" ''' '''^"« ^«'S''t' '^^

but even if it be now mainlined Twrn^^^^^^^
"
T.^'"""'

''*' ^""'' '^^«^''^«»'«-.

^ distance alpne. (without eoSl'helt^^^^^^^
been carried over fully hplfthe risk) al . r^ ^ P™''" '*''* *'»« "^-^ ^'^'j'

geholds.thatihe ni^ kZ.i^^T^TJZ'"''' thag plaiotir. advance.
«<; lagHgas aqd int (^rc8Ung^<arti<nte-diwTia8<i}l in the



it " ,, ''IHF ' hT '' '^'

'.t

SUPERIOR COURT, 1870. 85

books, relative to j/nymont of,pro rata freight, do not properly enter into this eon
'">'^'^

tcntion, but if they ore to be considered it will bo found that, under none of «"'Sue.

the recorded onscs can defendant bo held debarred from having any freight. He
,

must have some, and oven if it be only pro r.,ta as above, there is enough duo him .

to confirm the judgment. That he is entitled to this at least, ho cites Abbott,
Sh.p. 385 et 8«r where a full summary of all thp cases is given. Also Angell,

- Carriers, 332, 404. Maelaehlan, Shi^ 400 et se,,. Parsons, Merc. Law, 105
What acceptance will bind freighter to p,.y pro ruin f Smith, Mere. Law

400, notes; Angell, Carriers, 407. Parsons, 3. Mar. Law. 1G5. et seq.'
"

"

Abandonment to his insurocs by freighter is such acceptance. Lutwidgi, vs
Grey, cUed tn Abbott,^Ship. 387. Angell, Carriers, 407, note a Parsons, Mar.
liaw, lb7i

"
,, .

' ^

II L Defendant furthe^ urnres that the action cannot be maintained by this pluin-
tiff, for ho has indorsed |is Bill of Lading to his insurers, and thereby assigned
aU h.s rights m Respect t^iereof to them (including, of course, this ctain,). Code, .

".

24- . He has been pa,^ his loss and the Company alone is now vested with any
right such as that now ui^-ed, and alone is co'mpetent to brin.. this suit
Defendant therefore submits that, af least in its effect, the dismissal of th«

action, the judgment mus^ bo confiriocd, though the mo^-.t., may be modified
On-rtie ^Oth Nov., 18:^0, the Court of Review confirmed the judgment ^p5- • '

pealed from.i
,

Mc)NDKLl^T,J.-sLcslajtsaecettoc:msesontcommesuit. Le30Oetobrc,186a

^
DeAmdeu^ entreprit do) trun^portor pour le ITomunaeur, de \ alleyfield aSx

Etat^UniH, 4 GOi mmots iroiv^e, i raison de JG cents, mohnaie americaine, par
minot pour Albaiiy, et 18 pnts pour New York. A environ 12 mile- do St

*

Jean, sur la r.viirX Richq|ieu, la barge du Pefendeur cut u„ accident, une av^trie
et coula

j fond II no parpit pas par la preuve qu'il y eut de la fauto du Ddfcn-
dcur. Parsuito do cct accident, it n'y cut que 800 niinots d'orge qui „e
furent ni avar«5s ni mouill^^. Cos '800 minots furent tirds de la barbie afinquon put larelever. AM'assurance qui cHait ,ux droits du Demandeur qui 1

^
aur«t assuYjJ la carguison. ven<iit le grain avarid et rfut le grain sauvd en surety
*tcrre. II stn^oula quolques jours. avint qu'on rt'pantt la. barge, ceaui
arriva par le fait que le Dofendeur eut A voir ce que ferait I'assurance. 'riutcfbiscomme le Dcmandeur avait pratiqud uno saislo arret de \k barge ce'ne fut

' •

qu aprt^s la saisie q..e le D^fendeur offrit plusieurs fois et entre autresle ler •

Ddcemlre, de eoniplC-ter le voyage,.pourvu qu'on levfit la saisie, 'ce qui fut refuses
par leDmandeur.>.cTendeur, en consequence; pretend que si la barge n'aviit •
Fs <?tiS ains, arretde par ais.e il aurait pu gagner le fret 8ur;lcs 800 minots' non
endonrimagds, ce qui, Jui aurait rapportd avec le fret au pro rata sur la quantity - «

Delnaeur ''f
"'""'*;»''"'* "-'iJ^' ^ "''•"i q'»o lui av.at^pnyd d'avauce le

Le^Demaudeurseplaint^'tiuola CourdopremiArrrastance^'est appuyA» •

pour^dbouter son action sur iVrticle 2448 du Code Ci*il au lieu de su ^it^disposmons de Part
:
2461 du mSme code; Le ju,,emcnt a dc^^il^ qu^Te Sfende"r,..ant .td, par la saisie de sa barge pratigudo par le P^nand^, iJZ ' "

.v.; A •» A
'* '<*»**^^P':«« a™J"''«^Par«na^arge comme il a offert de Ic faire it^

avaudroitAunesoouno^galei cello qu'il i,;^re5ue du Demandeur,W que b

r. )
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SUPERrOR COURT, 1870.

Jean, .uivant ril^atioa dTnT ,

"" "" '^'^^"^ <»°-St. * ' . ^

milles^wp 364.....: ... . .

'^"7"'^""' »" ^"••"•«'«, viz. 154

\, /
•.—»••.....

,
_ .-227.4^

ys avoir BainenacntopprL V prc^vl I
'

"'''' '°"''"" °^"~^ '^^ '» 'o^
Jugcmcnt doDt est nppc-l

*^

"'"T"' ^ »r'ne pour la ionfiriuntion. du

MACKAr.J,andToRa.NcK,J.,conWrred.

'^- <?«>o«a»-r/, for pjaintiff.

'

Judgment confirmea

^^.V?am*ay, for Defendant '

''

COUR SUPERIEURE EN REVISION.
tfOXTREAL, 28 FEVRIER, 1868.

Coram Mon....kt. J.. B^nrnz.or, J.,.Monk,j.

No. 330. .t^:

^i^ncA vs. Duticmn.

eihibits d„ Jomandour.
P»n»«»n * s „„„„ „„ f^^ ^^^ ^^'^^

rf«". '™ j» «»Ct "star 18 r ° "r'"^" * '>»"' *

U d#end.„r eo fau. ^1*^ •. t
'''""°"'" '''''''•''""

porfii r..U,. U de^.d^rrtai'^.^S^ 'f^' r "°° "" ' '>"• ~-
.»«r.i» .ppo«r c p.^tend„W,^^„Tj''"^'^t^'"°'^»" "•''"'•"»»»



COUBJ 8UPERIBURB, 1870. 3^

.^ 6 Tol. L. 0. R. Reports, p. 430.
~

"^ ~~i
9NouT.Don. p. 44<1. I

.
OTouIlior, p. 2!>5, No. 188. . ', ., - !

Merlin, Vo. fuux, p. 632. * , ,'

2 Carrd ct Chauvoau, p. 362. 4,^ '

Lo jugome»t do lu Cour do Revision a infirriid lo jugcm nt de la- Cour Suni
, riMiro ct il est motivd oommo suit

:

^*"

J^he Coort * * * o^nsidoring that thore is error in tho judgment nppcaled from

t dtdto -kI'" l'''
Novcmb.r.,1867, praying that Ji alnJt^Sr ? *" "«'"'^ !«/-x agai,..t tho minute of a eortuia dded of transfer ia

^
he a,d poftron mentioned and dceribed. fyled id thiscasoby plaintiff i,.a muA

«itni1"f '"^f
•' ''"' f''°^«"*>°''>' should first have granted defe^ia..t.

Z "£'"«.
V"?:P«'f'"»«

to plaintiff to declare whether ho made use of sard trart,

t h:r n "°r '^''l
*'"' "'' "''J"'''°^''"" - »'- --"or should fuSer hte

' p^ictr :« H °''t"'"
p'«'^"-dhis„.,e«.e/e/a„.,:„d ::parties hoard upon their suffioioncyV insufficiency da the cascmi-htbe La,<*e same had been considered by tho Court. The Court dr'^^^I'^utIgnd set aside the kid judgment,

reverse, annul

^ra«cA„«rf,avocatdudemandeur.'
JugeWnt infii-m^J.'

|

i;"///*)/*, avobat du dt^fendeur. . /

(PB.L.) . t -

COUR DU BANC DE LA REINE, 1870 i T /

,.
'- • ^ En Appel. ! "* /

^ MOXraSAL, 9 SEPTEilBRE, 1870. j
(

Cbn,« DUVHL, J, C. CaRON, J, DRUMMON0, J, Ba^QLW.J.^^/

* '

.

'
.

No. 9.

,
PAu(i PARENT, e/fl/.,

It

FR^N^OISLALANDE, wt L^TREILLE,
{OppotanU coftoquienCour In/iritur*^

Afpma«b;

Iktiw.«

y

qui y ^ucc^dent.
^"^"gg. tu que cette p>rt devient propre n»iia»nt dw anflmtt—±e7«g6mefiriroSl renda par U Cour Inftrfeare ii Montrfal (Monk J Me I

\

f\

'-u-r*'

!

.,.- ,.

^'01

i

:/-.
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«t

ConUjn^ANC DK ix ukinb, I870.
nov n.bn. 18(i7, nyaM c«td i„fln..d c75Si;~;rrT.n-^~-~-

I'lH "PJU'lantM out cxwsd on -„. . ,
'"' P"«" ^'»^-

ir..V,„it p.. ...ejr;: ::;;:; ^-
-- 0.. ..pp., eo.„,.,o ,„H:

'»ro«i.s...6 pour u.u.or Ic. droit;i: ::.;';
'''^'^"•^^^ -'•^J-vior 1838 out d.o

IT'H.S c„ vertu do CO confrat do Zi^T-^"' ••^^"'"".aicut u„ droit d.- pro

u c d J..nro.i„„^,..e„t 4 Viet. d.. :J0 J 4 v ""'«"*'^<^'"e"t.~Voir Ord«„.

'

I>an« le preniitT considcVaiit la (%.//.:.''•*

'
""'"icVe A iLluro dans Ic part^ d .u7 " "^^ ^'"" -^^ '" •^o-^Oh. u 7do

'otiHcr dolacoilh„<,„„u^,V„3^,7 ' ^
II est Men vrai. alio' Ki I •..»,.« '

''•
' '

J^oilutr, do la cornuUnauio, No. .'jia.

jev:r'i:iinLi:"r;rrrr
r-^:'"^

^-^-^^ ^"- ^e ,otJepoux a„<^uol ii „uraitle.s.sc^ J'apparto, ,V
V " ^"^'' ^•'''•"'' '^"core propi'o de

a Cour ,0 rcconnan dan^i cons^^^et^X;^" ^' ^^f-'^ "-i ,J^

^er« du conjoiut preJoec^do quilt 2p to """•'''"* ^""'''»»* "^ 'oX .
'nJ.vi8 do tous to bioDs do ], con.Jni '•^„*'"'"'"»»''"tc sont propric^tairoap r •

eet ««„„,i„„„„„ Jc „„„,„„ "
'f

-. « «« 1« »a„ 1863, c ,..„„/.'!



CUUU mi BANC DE LI HEINE, 1870.

fllHuIl
La oontinuution tf||Wi,„u„„ut<J no ^d»uI.o p„s nc'ccmiircmont du dt^fimt

.
d.nvcn airoct dopuHn^o don lions d« % conunnnuutc*. II fuut quVHo m.It

,

don.o„d*^c, ct
. n y a .,uo Ics cnfuHtH qui dtuiont n.inc-rs lorn do la dinnolution do

,

la coniniunaut«5 qm pcuvcnt lu dcmandor.
Coutumcd*) I'ariH, Art. 240.-godo Civil,. Art. 13L':i.

loi, lc8 cnfants q„i ,5t«icnt n.ineurB lor, do la dissolution do la oornmunuutd
n ont pa« de„.andcW,uVll6 fut continuc^o ; au contrairo, IIh rdclan.cnt la n.oi.id du
pr.x do I una.cubld'vcndu n^rk dc^fcndcui-, con.mo d.ant lour part d'un immou-
bio qu. a «y,p«rtenu A la conahttnauto ot non pas i la continuation do la cuunu-

' nauto,
,

.

,

La oontin,uati()n do la, coniumnautd est uno poinc <,uo la loi prononco contro
Ic conjoint «urv.vant,qui n'a pr,s |^ invcntair« pour constator idtat do I;, com-
munau.d,^<Iothier, do la communnutd, No. 711) ct ccpcndant, c'cstcn favour
du defendcur, conjoint surviyant, ct dc>C9>:rc^aDcicr8, ct A IVncontro dc« ....fantH,
quo la Cour prononcc qu'il y a cu continuation docoiutnunaut^, connno »! c'dtait
unccho.scqui,cxi8tcraitdc pkin droit, kpon uno favour touto 8p.<ciulc quo la
loj accordo aux seuLs cnfml» niiricurs pour k^r protcetiwj.

'

DcccB prAni«.sc8, la Cour de Uovision a t^Vd la constV,ucnco quo Ic di'f. .,dour
pouvuilrhyptl.t^iuor rin.mcullc en question, taiit comipechcf do la cou.nMinautd
contmu(^o,.q.»c oo,»,n..cUa,»t un bi^nqui luidtaitpropro.(Voir lt..3i. consiJonnf )

Nousavoiis dJjA do n )..tro -qjifi lo propro atnoubli dovonait un bien o hi
commun.utJ ot o.Ms.it d'at.'C pro,,r«. C'oU^o q.,ocotto Cour a ju-<5 d:ins laciusc
do Moroau ct Mathows, O Rap. Ju.l., p. .3jr,) on declarant quo Ic propro a.neu-
bh n ctait pas sujot au douairo coutumicr. II nous rcsto i signaler uno autre
erreu^, c'cst cello dans laqu<?llo la Cour Supt'rieurc est tombJo en affirmant quo
pendant la continuation do coinmunauttS lo conjoint survivant, comn.e chef do la
communautc^ continu«5o,'pouvuit l.ypotbc^quor la part de ses cnfants dans Ics im-
meublos qui avaicnt forn.^ partio dcs bicns de la communautd. Ccs inimcubles
de la communautd, devenus prtfpres naissant des cnfants pour la moitid A la.iuelle
•Is succident, no demeurent daBs la continuation de cominanautd que quant i
leurs revcnus et ils «ri^«ont cxcli^ quant A la cominunautd. Le dJfondour no
pouvait done pas plus hyppthdqucr cctte nioitid d'injmcublc qu'il n'aurait pu
Ijypotbdquer ou alidner Ics autrcs propres de ses cnfants.

Pothicr, do I4 conimunautcS No. 820.—Code Civil, Art. 1329.
II faut done dire, quo I'iiiimeuble vcndu n'dtait pas un propre du d<5fcndeur

qnant i la moitid dofit Ics. appclants avaicnt hdritd do lour mire;— qu'il u'y a
pas heu 4 la continuation de comniunautd entro lo ddfendeur et ses enfants et
qucnfin, lors mCme que cctte continuation do cominunautd aiirait existd'le
ddfendeur n'auf^it pas pu hypothdquer la maitid de rimmeuble vcndu en cctte
cause dont les appclants avait h<?ritd do lour / iro et qui, par consdquent, n'aurait
pas pu fairo partib de cette codtinuaUoM communnutd. Le jugcment dc la
Cour de Rdvislon no rdpose doM quofurnflife c6nsiddrants qui sont radicaloiuont
erronds. ^

jl

Le jugement do la Cour n'AjU^est'

La Cour
Pcomme suit

:

aaFuige^<}ii^d^feBdettt^PaQh}*ni

. VKl

^'i
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00lmj)(, BANC DK LA HKI.VK, ,8,0

16o jour da.,ftt .838 ^ rui..,„ Ju 1^0^1*1"? ''" •""""'""-'^ -rrivdo lo

cun «„ „op,K,..o d«„,ieollo nJi i C ^;"'" '""""^ »"- "PHanU pour oh
cLofdoI,. dito A„Kc.|i,,„o Hi. 1 .

• T'='««i«imo dan« J. totalis Ju

I cfTct do coniiniior do pi. in droit l« n
'""'"* » "^ P'" •""» plM* ou

tiDuation do conmmnnuW ontrolo cho
'1

''^'"'"f
'»"'=' '« die i.„,„oublo. I,. <;„.

f
der.,,u,o pr.d.c.d.„ .taS b C^^^^^^^

"^-- i-" dot
Jtrc n.v-o,,uc« pnr cux ct .o pout avoio^To r^V*^"

'"'"""'"'
'^''l""' '!«•»

do ReviMion, on pouvait forct<u.ont ,,rn1!
'°™ ^Tonrfin^^t la Cour

-»tro les „pp«,a.,. et ^onn,r::l^ZZlT """""""'*" Jo.con,n.u„auW
d'sposor des bions qui la oon.pol L 1 r T"!?"'"'^

'"""'""'^«=
'«> J'"i» do

P!"« C.rc inv„,,ud con.ro eux.^^lh.tlr
''''"' '" ^''''^S" «" P«"' "on

droitdoconvortiron onlitio„!fi„
"^^

' """.uublo vcndu. avaiont le

..
vcntodocotjo „.oi.i.. rp;;o:\v^^^^^^^

• fa.ro, n.ais rfu'ila n Waicn! pJ fait„
'^"''"'.? *«" *'-

•^"'«'it «" le droit de
Considerunt ccn<>niltiii» ^ t

.

-Ct opnt souffertMJtrnVpro •rr^'?""°
'^^P^"''- »«» ^e^'«traire

« coonnuhautd qui ont frappd iCmo/bJl ^Ti'""'
'^''^^ ^^'^ ^'''<^^ do

'eurs droits do p«>pn,t<5 entl „ rj .7 Jn' "1 '" '""'"" '"P"-^-''-*
quo CO „V«t quo suVia balanoo r duTo odr ^'''^ '° '"•''^"'^'^"' faussomont,
recou., „.„is qu, ^otto balanoo. rZ ioC fa tT

'?'"'' »""'""* ««"- '««
distribution ot dcs ordanco, pr vildS f ,

""'''° '^'''^ '"'"'" '^'^ ^^^'^t ot de,
I3 dc^faut do>rou.o do iwir d j', |i' °" '''^ ''""'''•<^ «» -'-r, v«
•ur Huollos sont fondJos Ic. c.lbotinoonrr

?'""'"? ^"^ '"^ 'Wothiquo-
qaosqu'on th6s6 gdndrulo, lo ddfendrr '^r .

' f""
'«« »PP°l»»^^ h^thi-

;»-i^sp.copourdesdott;.do;^::-^-^^;f^o,,c^^

?7i^7- *^ ^-^'•-. avo^ats dcs appoJant«
^ ''"^''"*'"* '"'""^•
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SUPERIOR COURT, 1.870.

"

4l

SUPERIOR COURT, 1870.

MONTRKAL, aOra OOTOURri, 1870.

<'or<im Mack^t, J.

.- No UM,, ^ •

Parton$ y$, Orahum et a],
'

. ^^

tpromiaaory noto mado and ligQcd by
The action wan for tho aum of $227 on

dvftindantH.

Tho dofondnnte pleaded " that the »um of money demand by th^o^aid action

ZTS!;? 'ri'*
7** "''"«"'»•'««» h reason of a larger .um, L '„j,, the.um of 124.

,
part of a larger sum of fftOO. due by the -aid plaintiff foli;amo

Mar,a I renglo of the Township of Ilinchrnbrooke, in tho District of BeaHtinoli,|mdow of tho late Thomas MeLqary Gardner, and by her lent thcretofofo and
advanced to thesa.d plaintiff at his request, which said s'uM^^f |244 wavL |,or
ransferred and made over to the now defendants by transfer, executed pod mad.,
before McDcmell notary public, at Huntingdon, in said District, on the 1st of
August 1870; which said transfer was afterwards, ta wit, on tho 13th August
aforesaid duly signified to thofsaid plaintiff, by ui^ns of which said «.vcnll
promises (ho smd defendant, woroond are invested with tho said suiH of $244

. 80 ransferred as aforesaid, and are enUtled to invoke tho same in'compensation
andoxtlnguishme^ of thtf debt sought to bo recovered by said afitionr.nd do
hereby set up and invoke compensation as aforesaid

" '
,

The transfer was not signified until after the institution of tho action.
The plaintiff demurred to the plea of compensation on the ground that tho debt

??Sft S?. T^iTr T"'* "'^"""^ Hquidutcd and demandablo. under art. \

f le d ir. rt .
•

^^' Plaiutiff also relied on the ground thiit the transfer
^

ioul i«! mr '^f
"'^'"'','"'* "«^ ^'S'-'fi^'^ -^^™^r the institution of the action,

loullier, Obligations, vol; vii, No. 3G9 etscq.

enmi^Uh^T'.if'r *'*'j'P'r"
*''** '^'^ demurrer muJbfe maintained, on theground that the cWm offered in comppnsation was not I.Ve ct U^ide without

ZIT- /.'^"f
«''«-<J«fi'''t«^i»"vefal respectsTTbo ,um transfer,^

»m i'
"°*'''"/"•* •' '"8 ^^'^^ i" the transfer as part of » lar^^rsnm that Papons go^ for a purpose stated, lyU.mksed, and refused to ^e

back. For these among other reasons, his honour con^dored tho amount set upm compensation onolear and debateable. \
The judgment fe motive as follows^ ' v

Jcllimri!;
'*"'• ''^'"'''^^""8 '^'^ «'«?™«? of the plirrntifs dem.and, and that

-..

'

!? "^? \r ^"'"r
»?tion of it are not ajikojdflarjtoi cvidffncrfl: by n o

^

wnuog proceeding iR^aintiff, ^ evidently debateabk;;^ arei^i^,T«

"N

/'
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8i/i»Kiiion couitT, \m.

,x-._.

*

"J
•'"™.-*.«i-.«ud.,™j,.u 2;,;!,.':",;*'" "" "'"'".

^ j' ^^'•'•'"'''"'•. for nHinilC l>«murror iiiaintaiii«a

/
. COUUT OF UKVIKW. IH(J(5.

M0XTRKAL,.1,..bKCKMm.:«,.Hfl«

7 ^^"'"^'"""••';B"t..«..oT.J..Mo.K,J

No. IMi

VbM'

'"''«;",r?.SSJ:",''T'*''"'''"<'"'''-"-'".l.ri.i.r.™, ,

"

Tl... wn« an inscription in IL-vicw of « i .
Court

„tMo„trcal,on.l,„OU.d«rofi^^.ou/b^^rT8^^^^^
-ndorcd i„ tl.o Circuit

TICK Monk. '' Vtccuibcr, 18G6, bj Tuk Hon. Mr. Ju».
The action was in cjootnicnt un,l«r *i t

-l!':^'^*^^^*^"''^^. Counsel -^%Bn «t .%«*;«/, for Defondint
(•. B) '

'

: p

t
\ , -i.

~
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ulnu plnlntif,

'"«7 '7 'I'm oa

wuniiihly, ono

"•wor in law,

:o.

BlJPKRrbR OOUttT, 1870.

BnPKRIOn CO!JUT,*^p70.

M^NTUKAL,.10t|i OOTOIIKtl, I(I70

^ 4S

N«.W.

A^ />»irl« WMifhMd, INnliionor for a Writ of Certiomri.

III. iwu dW<4lo». 01 ll«. «•.,«„ ,«, Urn l.«.rlMg „r,„«, „„ ,|„ „,„,„.

0.1 tliJ 'J7th Ootobar, 1870, a motion wai tnido in tliis oau»o to quiuh cootIo.
lion. .Iml«incnt ordcriiiK tlio Inwription lo b« cnrrica toono of the two divisioM
for the hearing; uf ourch on il>o nicriU.

rerkinn & linnany^ AttorDcjB for Pulitioner. ^ .^

'

(P.»L.)

'^'

COUU SUi'EUIEUIlE, 1870.

WD.VTIIEAL, 20 SKPTEMHHK, 1870^-

Comm BkauorY, <J«

' Xoaot.
.'

'

/

rhihnut yn. Lan>mhe,ft ni, et mme EUxa Rrunelle, tkmtindmne par
rrprme iliiulai^^ %( fmnchemonUignc tl ux., Oj>j>o»itnl». /
Jroi ;-Qm,. I, ^(rmlMlwi«lepr«c«dPr<iiyhrm4 pauprrit, n« i)i.|ii>nM> pM ;k|wriiedu dipol ^Mti)«MUon (iM frili^l poHrrilent (tre accurdtfii tu procoreur a* l» iwrllo adTPno. \
Im I>eiiJfti»dcrcMC par ropriw d'instnnco, nyiint obtcnu I9 pyniission do proc«<dor

%nfwm%aimMpCrl»^ fihi uno exception A Iii forme 4 |*oppo/ition dos Opposanla.
Les OppoaontB fircnt^iotion pour fuire rejetcr octt^ MoepJion. ^ raison de c6

q«.aacun d<?pfit nuvuitd'W fuit lore do la prodactioB "do cctto' exception 4 U
htVOK. • -,—-V

"^

Lo juxemcnt do la Cour qui njnToio roxocplion 4 la forrtjo est oommo suit

:

" La Cour, nprt\H avoir ontcnJ^ lea QppoMOtB ct la Demandercsse par reprise
d'instnnco Bur la requCto fiommairo dc8 dita Oppoaants fuito lo 17 du courant,
aux fruis de rcjotcr I'excoption 4 lu forme plaiddo par la dite Demandercsse &
ToppoHition et on avoir dclibdrd

; considt'rant que la permtsslSn do prooc'dor in
forma pauperU no dispense la fartie 3,0 d«5pflt et consigniiMon do denicrs que
quant A oe qtti pent fitro dQ ct pjiyablo au protonotairo ou greffior, et quo Icxcop-
Uon A la forme do la dite Demandercsse ]^r reprise d'instance n'est pas'accompa- .
ght'o d'un ddpot quant uux fraia quljw^rraient «tro nccordt'a au pruourour do U
parlie adverse, i^iBVoio la dite oxoeVtion 4 la forme avco ddpens,:^--------'

.
EwcptidriAJa fonae rojet^Se.

' "H avocnt do la Demandercsse par reprise d'instande.

ArnarcJ cE; Pu^nuc/o, avooats dos Opposants.

(p- ".!'•)' •; "
.„

:..''-^—--^

:t

* '

'1

,#••
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'^'^^^^ QUEEmuE^OH, im
COURT OP QUEENS BE^^^I^rTsT^

J., ad hoc.
•' ^'*"'^''"'' LoRANOEIt,

s m No. 78. L

."" ™'"""™ «»'.> »..v™ OOMP,„v '

AND .,
APPII,|,4..,T8.

. GEORGE DESBARATS, el al.
"

13 L. C. Juri.st, p. 182.
^' ^^^^' " '•*'P°'-» of wliieh will be found

;^»6Vo.v.j>.C., for the appellants:-

Company, there and at the to,,„shI ofSf 7'""
t"

'''''^"«'»«-of aMining
and elsewhere in the Provinee ofSj,^::'! 'Z ^ ^'""'^ "^ ^"^''ester

sentauvcs of the lute George Dosbarats "2 ?u° ^'^'^ '"'' "S'^"«» *'•« "P^e
before Hunter and Colleague, No^^rt^nt^^^^^^^^^
Dcsb..rats sold, with warranty, to Juls pt,

^^"^^^^^'"ber, 1863, said George
8h.p of Watford, consisting ImJ^T" ^'^'^\

*1 ^'''"'"S property i„ the f^wT
Desbaj^ts the^in stated he^^ad;^,^^^^^^^^^
severally .amed, together with the^ usual addl.

^"['"•^'-S'-antees of the Crown
tenances, as well as the clause of suhr /•

" ""^ "-''''• '""'"bers and aDnnr
a»^n«.ther thing, e20,orotcX*r '" "°'^-. *- Theeonsideralra;'

That bj an indenture, dated the 2laX. uproFrry. with warranty, to the now app a^rf^f
J' ''''' ^"^''^ ^'^^ ^''^ -^epaid and acknowledged received 1!^ 1',
"'' «>"«'Jerati(yn of $200 000

-as mining property, and to est.hl!f"'
"fP''"^"^ had purchased in good S'

ands. That at the ti»c of the respective «EVT"' *'" ''^'"^^'^ -"'»« ofthey were not the proprietors, but ^l"""l ^'^'T
""'^ ^"'^^ '^"^'^ 'hat

Desbarats expecting to secure the ti lesnt ,7
''' '"''^ ^''^ ""'"•"? P»rpose»

P-es, and thereby .ecure hia v d
'

Ll ev'iT "'u-
""'^ '«^ ordinLy^r

'

otherw.^ be exposed to. Under the r dcS ^T^m'"''''-
'" '""''' '" -«»'<»

of a good tule, the appellants entered and IdJ o"" ? '" »••« '^P^e^^ntations
-Provements and mining, to develop he ^^^J

"" ''' P'^'"'^- «30,000 ia

;' \
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i^Jr r "u
'
"* *^"*"' """''"*^ ^™'" ''""^•'' "P to the 6th March, ci««d.*«o<,w

1867, when they were granted by a now survey, by letters patent to Thomas '""in^'''-
MoGrcevy; by force and virtue whereof, full seizin and possession thereof were

'"*'"'"'•

confirmed to MeOrecvy, who took possession, ahd the appellants were evicted
dispossessed, eipcliod, and could pretend no title to the lands. Wherefore theif
prayed that the respondents should be^ held bound to indemnify and hold harm
less the appcHants from and against the damages they had su.taiacd, to theamount of $2.^0.000 currency, for which the respondents should be declJ—^.
liable and adjudged to pay the same to the appellants.

The responden^ among other pleas, demurred to this declaration '
Of the several reasons given, the sixth only is understood to have been

^
nsistod on, and was adopted by the learned Judge in the Court below wTo ^

tl^re^on the3lstMay.l8C9, dismissed' th/ appellants' actio. l^iTa! ,

" That it does not appear, by the allegations of the plaintiffs' declaration, thatU^had any „ght to acqu.re lands or real estato in the Province of Quebe^bu on t^.e contrary, avail and every period mentioned in the plaintiJdecla:
at on the sa.d plu.nt.flf:., as a body corporato ahd politic, {main morte) had no

right to acquire any real estato within the said portion of the late Province ofCanada, now constituting the Province of Quebec, and cannot therefore'claim
any damages by reason of the pretended sale from James Foley to them which«al^ by ho aHegations of their declaration, is shown to be absolutely"'uHand.

"ihiriri^leS"
^"^"^." ''' ""^"^ -' ''''' - '^'^ ^'^« '-^«

There is no question as to the validity of the deed from Dcsbarats to Polev
nor of the habilUy of Dcsbara^ but it is questioned if he is liable 1 the appi:
lant8, whereon the following propositions may be submitted- ll

Doe^heprosentacfion,whichseck3merelyi„dQmnityi„damagq8.lta
recourse '

'

purely personal,) and not perpetration ofproperty in the hands of a ijrporatiop,
'

in any respect involve the validity of a title taken by the appellants ?!Have the respondents a right> invoke an alleged nullify of the title of the
appellants, while no suchnullity is pretended or claimed by Foley, to whom they

"

are legally bound, and who is the vendor of the appellants?

Docs our own Statute Legislation not virtually abrogate any penalties against
foreign companies suemg for rights ? See Con. Stat. L. C, cap 91 2 C P
part 1, sec. 14. ^^,

r
, •

.^.x.,

174^ °"V**
^^^^ ^"""''' <^«°«»»<""l,»g»''^»«t communities by the orditfance of

17,43 apply to thfr present case? .

-^ "•
.

If they apply, to what extent, and in whose favor ?
If they apply, do they aflford a sufficient answer to this action on demurrer ?Have the appellants not a right to prove that they possess the necessary lettersof amortissemelit,. if such be required, and do all pains and forfeitures Jt disaL

pear on procuring such letters, even after action brdught ?

v?r?.^
'^""""'"^

"T'^ ^^.^^^ respondents apply in"any respect tothe$30.000
«H~H«ui»^lcg,jtheyxipeimedm the lawful prosecutiSTrf^SSi"

e.
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"'G ordinance of 1743 IV i-

'

^-|i.'y and encouragement f..o„. on I?rrr '"' '""'« '--'^'J «vcry
-

"
ff^"^''"^'""

'voald entitle the Con.pr.v to ^'T
'''''' '""'« '"^'^ '-'n.ali.y of

'<un or Joint s*n,.t o vi ^^ *" "'*' »'vunt;i.'esof ir...... i: r "'^

Jo W1.U extent are the penal o^brSn^Tlie appellants respccffullv «„I
''"'''"''" '"'CO «t all ?

sliould be revcM-.,.,? ^ ^ S"Uiu.t that the Jud-njent ,.r H n"t rua-^c-d, and proof should behxl of »i
'^"; " "'^ *''« tJourt belovr

A""- -1. A. DorioH, Q C for fl, >

*^:"''^"'^ "'« "PPella.its' allcg„tio„,

-:^;:p-5T.otosi.;;,ar:;he^z:.:tn
Tins ordinance, article Isf nvn

J'"^»'"°"'^«"'J bo rendered by the 0„. -t

. "": "'"-
"^-i-r. »i «; „'c,.™^ :

:' f *'".-" »- "!» cob,,,,, .„

Jt has never been doi,h»..-i .i . .. •
"" PW'uission, etc." \

' French colonies T Z L'v^V r'^ "^t
' T^"""^^-^« -^^^^^^^

: Q"fec," .as. until CXiJZ:^^^V ''"''' ^^^^^
Canada no,, eonstituting the Provide, of n K T ''^ "'^ ''''« i*'«^i"ce /of
Stuart's Reports

pp. 237 and Vas 1^ r^"f?'<^''^«'^''^'-«« & Richardl
.

and 503) and that under t pfovisln, '° ^ '"'"^"^ ' ^^ ^- «"^P- PpX'Canadian or Foreign, (for itS rabsurdT"'""
" -iu-„orl^,eU'

-
^oa could exercise rights which T aw it^J/T ^'.^^^

Canadian
corporatJoos.-Westlake on PrivateZ '"^'*' ^^''''^ ^^"'•''<i *«

«cquu-e real estate in the said pJLri^^T"'''T^ ^'''' P' ^O^,) could
crown or by parliament. '

''"''""^
^"'"S "'^''^^to authorized by the

. f^^^:^ -ver„i„g,,3.as,;H^^,:
Province of Quebe/.

\

° '*^

't
corporations holding real estate in the

^1/-
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'^^ """*''""'""'" *•*'""•" thaKiffirm'the judgment of tl.o-a?^!'*Court bcluw.

LpRANUKR. J arf.Aoc (dis.sonting.)-On aaoulevd en cette instnnee la nuos-
t.on vivemcn ddbattuo en co p.p, ot_4deid.5e dans la ndgative en 1859 par laCour d Appol dans a cause de Kierskowski et la Ccnpngnio du Grand Trooc.
de savoir s. les Soc.dtc^s Industrielles et Uonuuereialos H funds con.mun t^i-des

^ en corporat.ons poUtiques sent des main-nortes eou.nises aux restrictions a^ la
Duclarafon de 1743, reIat.vo„.ent a racqufsition i».mobili6re. Dans Tcsm^eo
prdsentc la Cour de prennire instance a jugd dans I'affiru.ative, on ddboutantl^ /

^
compagnte ap^elante, n.ais A mon sens, ce jugen.ent est rcprocJ.able non parco/

. qu.I arosolu/co„.n.e .1 le fait la question que les intin,ds lui out soumise,mris/a
mot.vant 8u/ sa solution rirrdcevabilitd de lademande; car, i ,x.on avii enZ
cettc questi'on no so prdscntait p:i8. Je n.'cxpliquo. /^ '

.

Le 24^^ove„.bro 18G3, feu M. George Desbaruts dont les reprd.en(«nts soat
les •"Un^s, vcndit .au. nonund Foley uno propridtd mini^re situde i^ns lo-towa-

'

^»hip do Watford. Prix 820,000 payees couiptant. / .

It^^nte The Chaud.cVe Gold M.n.ng Con.pany of Boston, u„ corps politique
l^ord en vertu des lo.s do I'Etat de Massachus^etts pour des fins d'expio ta

t,6n,„.rn.0re. Pjix $200,000, paydes dgalement auco„.ptant. . ""'''T^'''"^

j
Lacompagniealleguocesfaitsetajoutequ'ayantainsi aequis de bonrte foi et

secroyantensftretdsurses titres, ejlc a ddpensd $30,000 en frais. d'cxploita-
t.on; que quand Desbarats a vendu il n'dtait pas propridtaire, n'ayant jamais eu

ma sTfi. 7TVy' tr^' '''''' ' ^' ^''""""^' '""1-"" '•- '^^^^'^ Jo &'
mars 1807 A Thomas JIcGreevy. qui en a pris possession, et elle rdelame de la
Buccession Desbarats 8230,Q00 pour indemnitd.

Par unc ddfense on droit, les intimds ont plaidd cntre autres moycns, que la
corporation demanderesse. corporation dtrangdre, n'all^guo pas qu'elle ait eu le
droit daciudnr des propaad. im,nobiii6r.s en cette Province do Qudbe^. etquecomme corporation dtrang6re (et main-niorte), la con.pagnie appelante n'a pu
acqudrir do propridtds immobiliires en cette Province, et ne pent rdclanier dodoomages des lutinidsi raison de la vente faite par leur auteur Foley, laquell,
est nulleet do uul cffet.

''
'

La Cour de pren,it\re instance accueiUit ce moyen et ddboutal'appelante.

^

Si la demande out dtd intentde pour obtenir la ddlivranco de rinimeuble, peut-
etre le vendeur eut-il pu invoquer la nullitd de la vente, comuie faite i une nmin-

IT^
«t affcctde de nullitd dordre public : mais peuton douter que daTV '

pothdse de cette nullitd il cut pu se refuser A la restitution du prix ?

^
Ici la demande est pour dommagcs rdsultant non de la non-ddllvrance de rim-

J
uble ma.8 de la vente faite par ie vendeur du bien d'autrui. L'action exercdem n es^ pas

1 action fx ^^pto. EUo n'est pas intentde par I'acqudreur immdiiat
Jnais par un second acheteur, qui usant du bdndfice do la cession de droits de
prant,o contre, le premier vendeur, cession virtuelloment rdnfermdo dans la
tecondc vente reclame une indemnitd plus forte que le prix originaire recu par
le prcmier vendeur, il est vrai,

n

jais qui le renfermc esso,t i,Mk,nonf T.ninnan t do

Oesbartto.

-^celexcdaantdupnx onsma.re,c'e3t.Uire le surplus du prix payd par la com-
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vj^
»

aupposant. dia-je, quo 1 action eut d.d ti if "" ^'''' P"" «°» P^ie)
vente, et par Pole; ]ui;.„,.no au i u dXo"'""' ^" '' Prcn.i.r ^'i. de
^^' nullity do i« vcato eut pu it^^^^^i;' «o„.c«sio„„airo; Jl ^J
en^'. P« dire, vot^o ddcIaLion ner^ p^un d T,"

'^™'* ^ l-« dotoin.ieur

:(

affoctde ?

v^

tanee et ne louche en ricn/ja que •on7o\ ?.
'""^**^''"""«'^

qu'cllcvicnt d'etre posc^. "Quel JtdrJ i.„ ''fr'"**'"'^ ^" vendeur, ainai
'

dour pa,d de la cho^A^^^trX^ZlaZ^ "
P""' "'''' ^-^'"^^ ven-

;;

tjose qui no -lappaWnait p « ^^i'r^.'^'^'S'''^
"^ ^ '-^u, il est vrai.Z

,vfs le rcndrai paa, paree q'e mon aS^^' ^"° ^°"^
*«^P<^'«^> -nais e ne

pas le droit di^tacqudyr ?" ^ ^"^ '^ "°°^ ««aia-,uorte qui n'amt

^^^^^^^^ ot nV«l pa;,ed.it

. "f"««'
^«"« defend pourrait peut'lfe vl" o TT' '" '^*""""-'^^'* J^'^^^'^"

Pelantc
:

la loi qui yous ddfeud dWrf^^^^^^^^ '''fr''
^'"•™'* ^ire aJ'ap.

posscio;, repousse votre delude 1' dXr^e^'lf'"
f

""' ^^ ^^"^ '*

1 acquereunde la mine et si j'en dois iZll - . ,
^ ''* ''*'*'^'*^ vis-A-vis" moi

, « vousquejeladois. *'/
«" ^^^ ^ a"elqu un KddlivrSnc6, cest ilui ct-non

^

^^Ain..^^^^^^^^^
^„.^,^„,^^^^ ,^ d..„ae,uo .,a re^,ce Jc „e pu.

« garantir, ce dernier plaidar^^pr^^^^^^^^^^^^^
?"'" ^^^ ?P«'^ '>-^arat»

174S. et lea Prohibitiona-qu'elle contient L ?" '"^"q-^' I'* declaration de
• Qui oseraitJe aoutenir ? l^^:^,E^Hr ^ 'T"^^ P"-P^'«

?

qifer cette prohibition, ce qui n'entreroU / ? * ^ '"'""^'"^ P^-^vait invo-

Eneflbtjevehdeuiourannrr li^^^''P"*'^''P«'«'»^^
• '

.
d'.cqu.rir 'en la peZe'd ^^^fe't °""° ^^ ^^^^^ <^« -P-«
-ax.equepe.onnenepe,lS^:::—:»tr

^

..
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DeiiwnU.

^i>

?T?" "rrT ?"!f'"""' «^"-'W«Me/ injuTiafieriiocupUtionem. II Ch.ndijR^,w
la doit 8 il C8t do bonne foi, et dans lo ca8,,69ntraftf, il lo doit incore en vertu ^"'^SJI*''-

'

do lameme rAgle de droit, supportdo pay cette a«tVe <iua%I no pout profiter do
'^"-'- '

Ba frafido. Nemo ex suo delicto meUorem aftam condi1ionem/ae^«po(e»t.
' loi la cgpjpagnie n'a piu. rechorchd Folcv, ct Desbarate n'a paa 6t6 mis en
cause commo garant. M I'a dtd direetoment et comn.e partie princbalo pv la
pompognie pour dviter un circuit d^aotiona qu'cllo avait droit d'dpan.ncr Sur
.cette dcmande la s.tud.on dea portiea contendantas dtuient absolument la mfimo
qu ello 1 cat <St<S dans 1 bypotlise posdo do la dbublo .domando; puisquo oo .r'edt
qu 4 ;la condition que les roles de demand^ur prjpcipnl ct'do gararit soiont, sur
j action dirccte. lc8^n.Cmcsqu'ils seraient sur*raction ^oubto, quo cctto action

tr, ^'^r^""'
•'\^" «» «« «»« "'"J »» Joi dispense. Jd'ufl eircdit Initile. Le

r!Sf
""''*''"* '^''"*' ^'^^'"' ^ '^"'* '^*"' «n^!hypptb&e que dans

Pour ces motifs, jo sui8.d'»pinion quo la question de matn-morte sut laquelle
je ne mo prononcc. pas, quand mCmo die; serait rt^soluc Jn un sons favorable'
aux intim^s.ne pouvait Icur offrir.un moyen valable de d^fcLe en droit, etje suis •

u avis d tnfirmcr le jugcmentT , * « ..j i
-

II est d'aiUeurs une autre objection hostile au jii^eht. *
L'Edit de 1T43 ne

rend pas absoluincnt nulles toutes les acqUisftion» faitea pardcs. mlin-mort^s
.

Elles ne peuvent acqudrir qiiWc permission sowveraincvNe peut on pas dire
ici que cetto permission <Jta^t ,i£atit^re de pfcuve, et^^u'ello ne devait^pas ndcessai-

• remdnt gtre 1 objct d'une .air<?gation d^JajSdclaration dont I'alwend^fut fatalrA
Taction ? Ce dernier considiiraiit est copendani subsidiaire; ' S '

i

" DwvAL,C. Jo also dissented/ ,
'

1
/' "

,
^-

vj
'

f.
* ' *'

'

v^Uron, J._Toute la qaestioBparaitsejAluire a savqirsi la coinjagnio appe-
lanteest une main morte,2u bien'une 6?mple,as?oci!<tion commerciale ordinaire

^ Avant tout, voir Ja ciiusoiu S<5mli,airc vs: La BoHr^e de Qudbcc, rapportde au
dime Yolume of Lower Canada Reports, page/6. ^Ilfuut aysSi rcntarquer que '

.
nous *vons un Statut^rdvincial qui permet aB& Comjpagr^esttrangires de poiir^
ioivre dans DOS Cours. . '^ .• ' '.

' w ..

. ,
• L'atidiUoo, qui A (Jbnnd lioji' fijugement dont est appel, a 4ti sur un Demur-

rer, produit par ks diSfendcur^ i Taction, so composant de plusieurs'alWguds qu'il
^utvoir au factum deHntimd, pages 1 et 2; c'esf' sur la sixiW raison du.

.Oemftrrcr quev s'est testreinte la discussion, et c'cst §ur ce' seulefaient qu'a
«St^ren4alejugementdont est appelj- leqnel approuvant.uette 'si^imetaisoli
maintientle AwMrreret 'i;envoie Taction desdemacdeiys. '

- fl ' '

(Jttgement, 3X mai, 1809, Juge Torr^.)" • v /'^^ ^

La question d^cid^'e'par \e jag#nt estde utovolr si les Co/porations do' 1;*
•

nature de celle qui porto la pr^sent> action, out droit^ d'apra^otre - Ldi, d'ac
*

qudrir des biens immeubles dans la Province, sans la permission do Ja Gouronne
ou 1 autoritd de la Legislature. Lodgement qui nous e/t soumis a d&idd la ,

questioD dans la negative, et'a renvojd Taction des appelant
L'iiitimd pour soutcnir le bienjug^, r^fere jy y'Edj^ 9A DdclaratiQn dc-lH^

^ier Vol. Edits et Ordonnances, page 676) faft expris pour le Canada, et enre-

"

i.
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>#;>-V

r

'-^ ]'.bupaux duns pIu8iour8&p*cc8au4 1^7 .' """" '»"" '»"* ddoid^

re .«ie„.s„ ou autre, «e„s do 2. .none d 01.
''' 1'""' "^ ^"''^ <«>»^-"«t'

,

PeiMo do Bul)i„<. ^
»' "

•"""«» viu^.f.un,i,„e,^eotto ddfcnsc ost faito i^

en lour faveu, , a^uL de«a ^^ ^^^^^^^^^^
"»' «' - P-t donner^^u

._ Que lc3 Corporations' do la 1,31^^.^ """"''*« ««"»cs.
",

_

dVj. !« droit aneien, ,a e.ose' ^ pt2 •""
T"""'

«°'''"* -'"-''•
^

.;!

»o i ut que r,<fi5ror au Reper.oi " CJ^'tT- ^" ^ --'^- -^ ce sujet.
t'onnano de Droit, Vorbo. i,.,,."," f"«»•<"•/«. pago 97. io!

.

Notre Statut, chap. 01, SilB C •
"^ W

V f poursuivre dovant nos tribunau, noT •""""* """
•'°'T''"-»"'«"«;'5trans*res

droit d^qu^rir des iuuneubl s Jo" ptr !
V""

'•
'"' ""'"""°' l-"^""*

qu^Jnr dcs iu,n.euMcs. qu'en autant mf' M T"""'"""
"'""' "^^ ^^^^^^ d'"^

aoted'Ineorporation,
trouve-t.o„ all^

""''' ''""'^'^' »"«-^i <l^'n« chaJe

'" ^'""S^-« '•'^uraient plutOt que l"tj;i ""'^ "'^"^'^ '^'^ ^^"'^"dre ,^c

'
.
-es:;n;;::^r~ ^^xf ^f

ovi,. ii » ..^it n.„tio„,

<iu<5"r; au coutrairo, son acte dC ^ ^ ^ Jl"''""
"7"' ^'"^ '"^ ^-'^ J*-

q«««t.ou ,tait, quant au droit d« SE "
i"'

""°;^.'' "« ^-''^ '"nia 1, .
• "'d^'nn't^surcetto

acquisition
"- """""° ^>'>S"r, de rJdamcr

J-^-beter et v-. d.
.....^^^.P:- -

^^^^
_

q-I^ thl;^s:;t "; xlll'ci^irr "^ fi'^^l- n^s cause, they

;
State of 3Ias...chusott.s one of 1 n .

^^ "^""P""^ «^ ^-to". - Z-d corpo^t, dui, ineo'rprat Z^Z^^'^
n^"''-:'' ' '^"''^ P""'^

. «'.r*S ''»'• "- purpose of and now acujr
^-'^ ^tato of Massa-

•
" aim...;,. Company there ani'r tl.TT .^

""'^'"" °" ^he business oft«
!' Dorchester, and el«ewlLre.hlp

^!"'"^'"P«f Watford, in the County ol
^Jefendants, the responded as ho

7'""
?

^"''^«''" -'^ -nplain of "^^be
^

" barats and his legal re,, es'tnti "'"..""T'"''
'*'S''*"°« «^ ".e late Geor«,, De,

Montreal, on^bel^lhrfX^:^^^
^^^03 B.. Of .outre, ":;:.^srr5^

4%1
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I .

:!

V to the .a.d OcorRo DeHbarats. the sovorul dcsoribod and „u.„borod Iota of h„„i i„ < k.uuu.,, uoM ,

ho TowD.^>p of \Vatford,i« Lower Cunadu. to wit, tho Province <»f Qu.l...,, "'"'i'a*^- V
together with all tho nyhta. privilege, and uppurto„u,.co» thereunto bolon-^in-r sub

""'"'"*

jeot only to the reserves and eouditiona therefor YAa<m/jA,4e'me«^.W^^^ / .
/»«<«./. /.o« ,/.e 6Vo«,« thut mlyUt be U»ued therefor, but with warranty by

'
" ^

the said Ot^rge Dosbarats .n favour of 8aid Foley against «lhnortg,,«c8 debt!

Noveruber. 1863. the said J««o, Foley, for the consideration of i^, .! 000 *

alleged paid to h.m sold to the said corporation with his warranty of possess..,, fo <

,
them, and of freedom from incumbrances on the said lots of land the .id

;
~verallydej«r.bedandnu„.^eredlob
to him ^y the ^aid George Oesbarat?. •

,y _
i'^»a«oi unsold

'

j;*^^ !^'°
«>?°r"'i«» P"fa«e«i tte said r^ts of land from the saU Foley iagood faith as muung property and for mining purposes.

^
That at the said several; sales,

. the sojd vendors respectively, Desb.rats &

That irusJing to the represcntatipns of tho said vendors in that respect thecorporation took possessMt.f th«,said lands, and expended therl in "in ! ,^ improvements *nd operatiol.B before their eviction «30 OOtt
^

_

_11.at the said lots of land were ungrantod Crown Lands, were never granted.to the said ^ndo.., who n,^ver had titlos^therefor, and were afterwards p! Idto Thomas McOreevy, by, Itttors patent of 5th March, 18fl7, ^ho-then to^kposs^ion of the lands and eviptod the corporation, the appelLts, therefrom
That the^said George p?58barate died at Montre ,1 in 18G4, and by the termsof h.s w.5..,onM»tutod hi^ children, the respondent, his univirsal leLtoes Xaccepted his cstatoimd are his legal teproseiitatlves.

'
egaices, who

That at the time of the eviction ofthe corporation the ,aid lands had incrca-scduivah^ and. were wojth.,350,p00. which the corpo,atioa has suffered;

.u
''','1*

^J
^"^ *°"^ 'P^'""^ ^y ^«'°«' °f »^« statute in 8u0h case and sDceiallv „f

thel2Gth.rticle ofthe CodeofProcedure of Low.r^'anada,.thr;rsp^^^^^^^^
habl2.hccor^rationrortl.saiddamages:an^„,ebo„u^^^^
n.fy the eorporat.on against the ..id damages ; wherefore the.oorporation concMe•gainst the responde«^ and that they may be held t/the albgedTdcmnUv

1-50 000 The defendants, respondents here, demurwd to Ahe declaration upon .Tanety of grounds stated, amo^t which were the-ii^„t*f. privitv bZ^^l,coriH..^ and th. respondenfthe legal d>^^^^^^^^
foreign corporation to. acquirer hold lands 'in' th/s Province^Th i want ofcorporate existence from the Crown or the Provincia LegislatUr; their wan of«cogn«cd ptoVinclal status from their being a forei/n Jrporatio; & . I
/
Befors p^eeding further it will be sfien that thfAppellants h.e cin^ted

^hemselvesbyn.orey au,. lif.in« thomnnlv. n. W^.uircoipolatio,.^St

X''-

-*.. „^,u. ^ «^uo» .., whr^csrrjz^;^*;:

*
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^£ crea.,0,, but «ro ,ati,dod a« pluinty Xlo Il„l, ""T
^"^ *''»'' "'""»" ^^

' coostltueod by the law of a forobn , ato In !
" " '^'"'^'" ««^P""'io„, ,o

u"Jer which .hcj act and x '
, „ ^ ri'"""

""'''' ^'^ ^i"' -"'ho itj

-rporat on, without Icj,.l c.p.ciry ehX ci
'

f *^^'"r''°"
»'-"S « ''-oi.n

'Vovmcial Legislature, was u„derUr^el;//r ;"".' "'" ''''*"''''
""' ^''^ '^^

"r bold Ia„d« in tho Province «„J
' T ? "''* •''«1"»''fl°"»ion to acquis

"'•-d proper., in the 7«r;e^lT^^^^
nul.tjra„dgavothem„ori,htofa"uo„ ^ °"^""''"' '^'*'' «" «b«ola.o

. «P«-'»vcra.entofthel2Gth„
d^te^:;^^^^^

n« Itwful right or power to do so • anTZlr r°^was a nullity and couli «ive tl'n. noS n" )
'''''" ''"'''''''' '"-"W

'.8».t against respondents" for du al" b llrT i,"
*'"° '" ^''° '-'^«' »0'

,

evicted from those lands. ^° ^^ !"''''*" "^ '"^ ««/P«ration having b^^^
Assuming the appeliants tn hn «i.« e •

^ : Iff
'''-elves toTe,i;rshe:^^^^^^^^^^^^^^

'"'^'^ 'he, have ,«a.
hat country only, it must bo observed" that bv .h p"" """"''^ ^'^ "'« ''»' "^
Lower Canada, C. S. L. C chap oT; t

^ Provincial Statute -law of

.
allowed the general comity ri'-ht to sue anThV-^' ^""'=" ««'-P'"-ation8 iro -

Ju«%, but thispermissifo rHt'ouruir "'';", ''"^ P^^'--' Courts of
. -P«-'':Mhe^wers,eapaeil::r^^^^^^^ confer upon such

.. andhenee,whensuchcor;.ratio„s
t^^^^^^

. ^ .

''»<1 contract in a country ,forei<.n to tl^rnr*''^'''^^^^
theyareatoncesubjeet'toourpubi/awlTr'" «"« Province;
contracting power and bccomea par'n:,;:^^:

'

L7°""
"'" "" '''*""* ^^ ">-'

, -

them intd bodies corporate and over thei^ f"!
"/"''°" '"'''^''^ '''^ eretsting

'. these respects they, liTe alldolreoZlT '"' '' '-orporation. if
natural persons. CorpoWtions areLire, If. ' "'"T" " '^'^•^'•^"'

^'^''"S *»



, t"^^''*- ".fi^^'T

COURT OF QUEEN'S 5EN0^, 1870. B3

ad
l>MtMnito.

U the luw of their Mtubliahimr «Annt.„ u
^ ' ———___

—

ro.i«„c„r^r.Uo„,„e..J''.t!hr^^
legoof dealing in . country „„t under tl.o .ovcroigTt'yiEroldli^

"

trading oorpor«tiondoo« not alter the prineinlo 2,.^ n
^"'^'"«'*

gceral, although th. Crown o^ tbJjZ7tff '" ^-Porutipnn in

tK,wcr. looully cffectiVo evin upon forrnt,n^^ " ^^ '""'^"' '''^"''

f^i^o ProvLi«ILc«i.Iatur"t^nffinrn XT ?'
"*""''

'' '" ""^'"P"'"''*

their powera «a ^ny "o dce„«;o,Hier»:X or," "f
"".'''""" "'«"

.re not impo«,d upon citizen., and^o^ 1
1*^

dui; f '

"'"' """'"""^

cun of right elttim no oiemption. InatoncTof LJ' I -fT^"
corporations

.hewn in the public luw/folddingtnlcr^^^^^^^^^^^^^
condiUon, are

leg-lly authorized, ond such prohibit^ cover! foSn ., we, T'"" ""'^""
~

rations, ond honco, therefore the easontiJ . ^^ ! ! ""'^°'"*''"°<'"^P«-

C^.wa or of tl^Provinoia i„ • ,Zt' i^^
^^"'^ -•^'''^ty'of the

Without these reqa«.itea, corp»; have no ;T^ "^'°" " '"«"' "'"*«"«'»•-

a. bodiea politi.in' Court ofjTs rtnd JatalJnh/"^^'"''" "" '"«'' "*«'"•

corporationB, they are doubly so tolrol '
"»'''«'«' «»'J^"ona are to domestic

lawaor eUtcrgrantaofa foreign country and tho',!fL^^^^

qualified by the

diaqualifieations a-ainstTorei,™ eorporatLa bu !
""""* °"'^ P'"''"'*

^

corporationa themselves and likewiJtothl 7*' "it"^^^' »«•« "otico to the

„

the province aa without i; when L rate^T'"'' "f-

'"" '"^"•"

..^athecontravention.,aJroi;;:;tCr^^^

domestio or foreign origin, aa we I aa^ver.ho f corporations ore of

them. Aa to the foreign io^rla laJ v^T".
"""^ "'^^'^^'' «'-''"'«d ^o

i« foreign eonstitutingCalTftlrtr^^^^^^
bodiea. because our local legislature has atCebower to f„rbTd'™"'"'

^ '^"*

do certain acta, or to make ce*.i„ transactiSiraChc> 0^^diUons, and to impose such disqualifications unon thJ!Z i i

.

^'" '""'-
•

«d subjecting those bodies to be brorht^'he^.^^''^^^^^^^^^ ""^ •^''"'^

these are Jegal truiama which need::^^:^tE^:;S^Assuming, then,the limitod local existonce and capuciW L^i"« Irt! T^^'* "

^hey ore intcaK^^:^Zr^::':^Z^
legal posseiaion of the rights and orivlle-ea of h...U m ^ ? ^"''S .H>e|^'

eff..t to thoae traaaactiona whi tCSou Coul r"
^"^ '""'^''^

«"f

^
equoljy, on .ho othe^ band:l::r^:^S'r l^^Z^f^^T^disabihtiea and diaqualifieationa whfch our lawiml^T u^^^ "

*™^
nadcr certa in riiynn, ,

*^ '^P^^ "1^° "^ corporafaaaft

"^

JJow, the 3«i^hapter of our Ciyil Code dcolarefi the law applj,applicable to ootpo-

«V„
\-..»;

/>
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.
ft

ralionn Roiienilly in tliia proviiico oonlun i.n.... .1
-r—:— _

'
>l..' i.r,„cr, bu, f.„ ,l„, |„„„, -u . dlwul Tl IITI '"-T"'

*" '*'

•
'•'"'" ftou. -o„i i:rj t ,^'T°"'"'''1"'•'"'*"''"'"

d»!«l .1% « the d kibililivs ttri«in.. lt.»» H„. 1 1

''"^ ^''"''" ^''««>

ixion-ortlio Cpo,;, ..xcoi I!,, „ ... •

''">'"> " "J"'l«J, »"li™t iJio poc-

;".^ v.„„,... uT'^^T.;:::;;-!™ r,*t " " ""-^ """^»'

.1.0 .Id lu» ,;r .1,0 ,„„.i
'

, i:,"!: . ! "l"'r 8'™' " J-l"-"/ «f•I.O .la l«w ,;r il,c ,„„vi„~,. .t.Z.
' "'" 8"°" "' •l'«l«'.'lory

v..lcnt, thcnoduru logi.Iutivo charter i« by tirf! .

?' "" "'"^•*»'

'"• the j;..„orul law of the provi.uio br c .

"""'""'""vely doolurcd to

' .oyal or le.,Ulative no is7« „1 ^^
;"'^'';'""""« '"*«--raI, u,.d without the

^^. wa. p;,K.rt,. Vhi: :i J r:;;:;::::^^
'^

z^-
"«."''^»s

l.rohibitivoapplkiutionsor the old law J T.r
°™'"'*""' "' ''^ "'»

ticm, tl.ey have dUappo.rod ll .'

•,""""' '" '"'"""'^ trading corpora-

-glared those old Jp^Siti 1 ''"T'-'J'""
o*" ^'- Code, which hoa

So tern.s of the Cd I aS J t . 1

""
r

"" 'T ^""' "" P^*^^'"^''^'- '^''•

'l.e.n all to the same di.^.,ua!ificatCL tTl .

' /'^ "" "'^'"- ""^ «'''^J«'^

or legislative pernu^sion fi^ S' L^.; J'^r ""'"I^
"''"'''"' '''° "^^

by the 2.,d sub.«ec.ion above. Is^J^^Xt , r'"""'^^^^^^

^
to bo IWnd ori,i.a..y in tiJSi " ^T^

^^/^jf 7^*^duly roRistercd as nmnlcipal law in CnuwTT . ' ^^H which waa

abrogated or repealed and whi h t^^t f
»''° *""».»«

J
bus nevW beoa

niilates with and appl e to th l!r ^-
"' ''"'"'"'"^ """"""""^ »»'' ««« '

«t*„din,/beyondThrelHl! ''''."V"''"^^''"-
»"d b"Jio« P'^litic in general.

^ The .0,1:.; 1 po..Uon i^d not if"7^'""^
'"^''^''^'""^ "^ *'" -^'^-oe

i^
^ but our dLatatory Code ha«

"'''
""V'"'

"«* '"•-'''•^"•^J '" ^y ^''C ordinance.^

rnodernbol;rccorl on n^^^^^
."''""" «l-au..Iifications to tl,

prohibitive^.^.o^ZTlTZ ^u^^r "^ '"""' '^ '" ^''«^^
publicly unLnctioned and„„n .,? '

° P"'''.'° P«''«y of tke erdi„,„co against

^ro^inc'e. is tir ? valii pu ,
7'^ P^'f''"''

'' '''' ^'^^^'y -"»" »»>« /
and Btric\ly holdi .g i 4^^^^^^^^^ "F" uU corporation/



'C^-i.f, >t¥4t. ^i^« *" W"*,* '^m fl"'''*Pf^ J
"* ^^Z"T^"^ ^'^'^e^'°% ~^ '4-^," $"

count 09 QtJE^NH DKN(?|i I870.
- -«i* , „.-„„ ..." M

^lor K.a„,v. u. thin n.,K.ct . uular to t of 7 • 1 I"
"'"'' '^'' **'

f^'*^

King ,,l..„e to accord ,H.ru.i«.i„„ to acm.iroiu.,„ove.bIc« A«
"« '^^'^

''/» «'

«

thew circuiiiHtanccH, that thin foroi'. com .

" ^^ "^""'••'f^""' «»

•..«t«rul,.rHo»
; t.«t to.„„ tTr r u" aT '

•'" ":" ^"""' '" "'^' '"* »» »

•>^"4p- ^ ^^--:^:i:;i::;-:-^^
vincoiii t8 own iwmc witlumt ;n„,.i „„ i

• r
/y^""^"^''" P'opwtjr m this iiio-

»,.uh» .„.„,„ „„, ,,.,a ..-.in.,.,,.u;:v:Sio™ ::'::;:::;;*

Justice inuy suMtuiii a contraot hv .. r«, i . .

I'^uixrij?. toiirts ol.

..fo,« J. 4,».i;i,i^r 1Vu :rr.?r:^ t ""' """ "-^ ^^
i..er, .„J „„ i„ .,,„ p«„li.r„,Jr'rai '", ,'°'°

'"r"'
'°

"'i'"'°-

- A-

f!/

The rcniaioiny objoclion to bo nffliccd io tl.,.» n.„ „ ^' .

right of Uiiectrccoarac against the Ip^ U ^ZTT''^'' " ''°"'

of the corpora.ion.rthrougb Foley their hinc^b.! '^''

f"^\''''^^^'-^ 9»rant»

DeHbara^ who.u ti.e re.p<tdcnta rip IVt^ U^^^
""'

^T'""'^'-
'*'<""

the corporation claim that the du^o l.d t T"""'
^<>¥'if^9^. that

from.hecnlwnced^ulueof thelorofla i'r'l r^^^^^^^ ^^t^ '^ *'^""

Lad been evicted from then.
. anZhi , \;iu„ M .

"" "'" '^'^"''^'^

aB already observed, .ho cor^r io^' at „ t r^f
'"" "'"""^ ''' ^''''''''

any time directly between thV parties t^t^^ si buT r"? ^""^^.^.f'^'-S
*'

point upon the article of the p/ctico Code tev tak« ^r
• r

'° '^"'""^ "' *^'»

their privity with Foley theifvendor lit't„'^^^^^^ 'T'''
''^'^^-^

,>r««/.. The article applies precisely a^rnl. Lai rf*;" °^^*''"'" ^^''^''^

».rffc, and iusuch matter onl/am-Jfril;!;? "" f t^«"""*Vor-
but here there could be no ««1,2 2ml ^

f"
P;°«««J«-"d a^V'«* dir«=«tlr

ration against the Vro^>i^^T;:^;:C'TZtt!^'^'r^^
law, whilst the terms of both the ori.Mnal all ""VJ .

''''^""? °^ *'^-

in the declaration contain no s h"i: "^V^^^^^^^^^^^^^^^
"^^'^f-d to^

perty, there can be no formal warranty ^el^r cif' r'T-*^
""' P^""

effect, which would then by a' rerlonal'conS I 7 ^ ^^"'"•'"" '" *•""

dbeotly against him, but o^ ^SI^ ov L
'" ''^ ^""""'''^ ''"'«-"^'

.St'
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*

b„K fro... F„i.,y i,. u.fl«„e;..f IT:::; J ,tri, ' t/rr'"-'
•'•^ •'''-•

Wirwotj by the r«.,«„,J„„t..
'^

'f'"" "'" rc»iK)n.loD»- withoui

Wfl real rixht, .,0 >f'ir.,nlU/omet/t i$ IdTolrml in iM

^./or««//« „f ,1.0 1 20 article anlwhiohi : !

""^ "'•"«' "'' 'h" i/'"-""-

. -unnot bo onf..rcoJ bv tho local UouruT.l '^r'*"'"'' »"'' th«ir domnnd
the law and of public JlicywLc^^^ prohibi.io,., of

J. not Mn-t the ..ponuXI ' ; r pir°i 7. ;r' ^ •»"'"» *'*''«''' »"»»^

J^^lgmcu co..«r,..o':. Dcvir^ j7.^t>i ^^ ^*^-

.
CVoM A f.unn, for ll.o App«IUu.

'^^•' '"^ *'"^' «l"«»«ng.

lM«t<tr«produU«iMt

.
COUR DE CIRCUIt, 1870.

UOVTREAL, la DEOEMBRB, 18t0.

- • Conim ToRRANCK, J.

No. 6009.

Dfjardim w. Chretien

Deux quoations (\iront loulo^oa L'«oli»n /..i.

J. 0. furgeon, pour la dt^fondercaiw r/n«„j-J . ^
ddpOt dans Ics actions dc cctto claT^;;, i^ f '*'"'

'/
tarif n'oxipeait pa, I,

L. 0. Jarist. p. 134.
*""^"'"^' "'

'' «'»»-»» cause do Alio vs. Pamdin, 14
La Cour maintint Ics deux Dr<Jtcntinn» J„ J.,/. :.

deresse, qui ost unc fcmmo maS"iZ% "„'*"'''' ""'' """""^ '* ^'^'^•

romont d I'art 17G du Cod. Civil les 1, ,*"T """' "^^ """"' ««"»'"

^i/: De»jardin», pour dcmandcur / ^ ., . L^.t

2>^/fc/i«»«e<fe7^;y«,«,pourlad«ffenderesae/ >
\4* 0. T.)

^-
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'
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COURT OF QIIKKN H DKNCII. 1870.

M^i.

COURT OF QUKKN'S BlSNOIT. IfltO
^

,

-^' MONTREAL, till liARUII, irTO
^

Cram Dutai.. (J„. J, Ca«0H, J, D«ukMO«D, J.. Badolbt J^0M«. J

HUD:—Thai tn •Maaiouiht iu tMallavaiif^nniM ili^iu. 1 . .

by II.. (ln.iT..|,,„." , a,.l!l. L 'coua ta .JT, f5r :*'' ""'•"""' "'"** *""•" •*'«-"•'"•<

»y.l b« eoa«rl.l
""'""•'• *-•"•*» "• ••«'" f "|.'»'"o Ib.t .1.. j«u,„..,„, «.,„p„.«.u rf

TbI. w.. a motion by tho pl.inUff for !..,• to .ppo.l from .„ int^looutorr
,«Jffn.«nt rond^r.. b, th, Hupcrlor Court .1 Montr«I (Maokat. ,l)onZ17U, D..amb.r IHO^tabbK . partial d«„.urrcr .o tb, plaintiff;JJtl„

(JamigeH, in oon

inTention f5)r tbo

Tbo Corp<>rali

e«rtajn monioi wore

controcti wilb thorn

«R«ini»t tbo dofendanb, Frigon and Bertrnnd, for
^•i ulloged InWngemwl of tb« plaintiTf wteat of
K aiphalie pnvemonta. W

^
waa uiado a co^dofcndant oh tbe j|Jbnd that

the Corporation to Frigon and BorWnA, under
^"""'nnufaoturaofguehpavenienta. And tbo doolaration

zi!^f
''• '"'""'"" """'' '' """^-•"«*'

»" p-y °- -ucbtiCt:
Frigon and Bortrand fjried « </^/«.« en ./«.Vto that part of tbo declarationha.ng rc^«rono« to tbe n.„ni«, i„ tbo bund, of tbo Corporation aTZ
aZZ .

°"""'"'".1 *'" ''•'-"-.-" «'J concluaiorinvolving . 1,^«..^/ bcforojudguient, witbout tbcro buving b«e„ any affiduWt fylod by 1 ^t ffw.rrant.ng any proco. direct or indirect, of saUU-arrii before judgmentDOVA., Cn. J., and Baoolet. J.. di«H,ntod from tbo majority of the Conrt.ad wore ,n favor of rejecting the motion, a, it w«« manifeat th^f ti^ tdSTeniomplamcd of muat be eventually confirmed, oven if tbo writ abo^ld bo.Sthe Cbief JuHtico remarking tbat tbi. Court bas'a ricbt to oxorciao itrdrrl^n'M to appeals from interlocutory judgment. Tbe Ae. did o"Ta^ „^?

Z

^.
MONK, J. _Tb.s discretion to ,bich tW^Bcf Just ce Jms referred sbouldonlybo«ere..ed i„ ca«,s wboro it ia n.a.ife«tl^ uselesB to i«ac tW^ t b^t•bould not bo oxcrcscl i„ a case like the present '

. / '
.

After explaining tbe pleq^ings, the learned Judge continued /I admit th«procecdrng .n tb« pre«,nt case, by way of action im,tf,d of^>uZCi^tl^
joval. but I see no good reason wby it sbould not be tried be^rit'thhk tSb ngenu.^ of counsel migbtjhave a very decided elTcct Jpon the Soatin

«

opinions of tb«, Court on tbi. very novel proceeding, and, thorefj^e I would l^k!

1 am of opinion consequently to allow the writ to issue: ^
,m^"

1
^"**''°'*°* •^•' '" o*' opinion to grant tbe motion, simpit^ on the ijround thatihe judgrnent complained of couldnot bo remedied by 'the fio.1 jud^«tCaron, J., concurred. k ^ ;

,
Perkin, A Ram,ai,, fot.PhintiSs.

Mo^on ftr AppS ^ntod.

^<fef<feZ?«yQHft>n|f,fnrTliffQadaHto,FrigwAD«ilriwd;

^'i

«#

(•». B.)
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S8 COURT OP QimEN'S BENCH. 1870.

COURT OP QUEENS BENCH~(IN APPEAL).

V
'

i MONTREAL, 7th SEPTilMBER, 1870

C„.,»D„vX..C,,.J.,C..o»,J D.™i„™,j..B.„,„:,.,..jp„,„
I. J., «rf/joc. '

ij • WILLIAM R. DOAK, \"•.:'•
^f!,"""'-^

*>('>' Court below,) Appeilaht,
, . _

AND ' '

SAUCJEb O. SUITH,

*-c considering .ha. .,.„ aofidZVi 'JbS' ^^t^-^^r
'"^

«..««», dci „.„..,„ .t, acrc„dau..p,». a.d do.h dJrztc:.';
The cause having been inscribed for review at Montreal thpfnllnn,; • ^

was rendered on the 28th March, 1868: ( MoNi^^t j i^^^^^
and Monk J )—" Th,. r-n..-* j • ^

.

^^^1*'*=^? •'•> Bebthelot, J.,X ««., u.;— 1 he Court, considering that there is no Arm- ;„ *i. -,
judgment appealed from, but inasmuch as th^Courf^o K not adonT^^

"^

The t^ZJ» t
•
^'^i"' tte Bamq with ftll „^..

"^hflPnnr* «„„--.» 5"* iBio uM 8uit. -ihe judgment w«ion»< as followa-

to •dminister all the teafknVa «f *
'*,""*'*V««ot, withFuUpower not only

^

: •*
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COURT OF QUEEN'sIb&OH, 1870. sa

Samuel a.
Smith.

'Sa;»torn, 5roo*,, and ^r?a«c, Counsel >

^icr<iV:Zfo?^AttorBeyibr Respondent. N ,
V

(I'.B.!,.)
>.

.

'
'—

—

i~^-
,

COUR SUPEklEURE, 1870.

*" MONTREAL, 30 /DSCElimiB, 1870.

C'o»-rtm BiRTHELOT/ J.,
*

Ifo. 2255. X

Martinemi vs. Bilivequ. -
-

Lo ddfendeur, hotcUier, a loud dans% cours du mois d'ocllro ^ '•

cheva et .a voiture , un Grange., alprs pensionnairi sa ZLT.l' -condmsaitle cheyal imprudemment et avec une rtOs LnVlff ^ """'

r«C8de,ettovlIle.renversaIe demandlr v«
moment oi il all,it atteindre le trottoir d une2 oSl ^"f^'°°*' '"'' •"*

causa des blessures qui ont .is sa Z'Zl::Xnr2Ll *""""'
I"

^

Boins du mddecin. De Id action ^n rlx^'f V ? " ^^^"'^ ^°"« 1«8

dour, propridtaire du cheial eTde la vo^IT
'"^^^ '""^"^" ""^'^ ^« «^^^--

"

Le ddfendeur a d'abord nid las fa!*a'™,;« -i i .,, ^ '

tennes de I'article 1055 du Code ^^t'^t'f " ^"'^' «P^iale«nenl, qu'aox

rdelamds, attendu que BO^^^vdSt i it T TT"''' '" ^""^•"''g^

ni SOUS c^lle de Jdomestiquel
'^''^'^'"*' "' ^^^ «« S'^'^^i

Pee Ccbiam
: L'articlel056 du Code Civil n'ekt dm i;mJ*o*v * *•

d'une loi^qui ne reconnait nan ^v'»«„«r a i
^ l>mitatif^t tire sa souroe

blable ire/p^u^Tl^blit JS^^^
'espon»l,ili« du «aitre en sem-

i'animl. SicelSe Jta^tl^tei aS^^^^
et cel„i q«i ,e sert de

au»it.nii.so.chevaf.uSi;f tset^'J^^^
—""""T* ' . —"i** ^^^JJimBgup QUO

Mrajtpaa-

•**•*'" co..^."TX,SXrSS^K

V



60 CO0R SUPERIEURB, 1870.

MurttDcan

MUTMn.

iPi»

^. « c.„pai:. unp^tooo. Oi d„.„ «,„u,J. „.po„„k^i« .. "Si1rmis de 8 adresser au propridtaire du choval ^ ^

i>orjon, Z)orto» & Gtoffrion, pou^- le Dofendisur /

(I. 0. L.)

COUB DU BAN^^E LA REINE, 1870. '

En Appkl. *

: ^
M^^TREAL, 8 SEPTEMBRp, 1870.

Cora.. Duval, J. C, Cabox, j;Drcmmond, J, Badolkt, J., MoNk, J.

-/.i

'

» No. 32. .

'

JOSEPH BOURDON,
,

'

"'
"

(i^i/fnJ^^ Cour Infineurn,')

_ ^

' "
. AfPBlAjiT

;

r. ., E0§TACHE BENARD. >T ai,.
'

,
*

:%̂

I

(Demandeurs en Cour Infirieure,)

IRTIKB9.

1869 i Montreal, Torrance, J., qui maintenait raction popJaire deS demand™pour la d^n,olU.o„ d'un quai, est rapportd au 13 vol. du L. C. lurlt p 233

unf 2:2^::::::^;::^^^ "^"r^^
les propri^tSifL

pubJique.
se plamdro dcs empiAtements commis dans une rue

^
y»PFlant par son factum exposaitsesprdtentionscommo suit-

Les denmndeurs (intimds) ont^dmis cette incorporation: ' \ ^

ri.y»n,,.„,:..:.7°^'
'^^"^ laBas-Canadaest propri^taire de tous les chemin.

-*
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C COUR DU BANC DB LA REINE, 1870.

/"
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D'sprts la 43e section, parne. 9 du mfim« «i. •. '

,

' "
«si«,ilde, an, cheminB. L'Jst Loard" ^ntr' Z ™'' '^ ''""«« ««>*

•oatrOIe de la corporatRn du village deWvilk '""'"" ^"""^^ "«"' '«

do poursuivre relativement TlwLot^n . T^^^^^^
^"'•' «PP«««"t

pou^uivre, et non pas au, intimr
'

'
'^'"' ' " ^ » "^^^siW de

,
I'a Coar Sup^rieure, i Montr<5al aAtAM, • r

. ti.np.p«l.i«,.«qu.le droit d. poiZv™!.T' °°°"°° •""' '» »« i'«e^

.^..r.™«d.uw™«o.pr^^^^^^^^

Citationa des intinids :

—

LaoausedeSamsopet Cototoia No ll^9 • ^ , „ '

, G«„ier ...Ml., j„,^. rrs 8^:S^i»^rA''tL\'' """' '^

deBouohertlle 4 « p^„^„ aeTompifti ettl
Corp„r.,ib„ du Village •

.«.p..e,pWlo^ueT.eU.'jiXtdr*X7i.t'r° """^ '"
'•«"P'»'<~»^l.pr«e»»d.lefairedi»^to-«afj2f°^

^pH«.d«. de terni™L^,ZZZ Zt^^l^"'^ -"-Pl"

-^rd-^eette JS: ^i'.-r^.tSirt

Itonrdoa
•t

B«iiitrdtt iL

m

gnawBt. B8 plat^

a™., d.™^ deeet.,.^ ,..^ j^^^ . ^^ ^ _^^

«4

^i-;
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^U«J>U, BANC J)E lA RElNBT^lsk

•x«-

WW ,

> .»ot,u'il»„'onontpmilr6Joutor da m„L 1."
,

"
'^"^r

Kuoun domni.ge

d,f;Td:i!.irrr;fe^^^^^^^^^^

,
J*.n appel, Ic jugemcnt.cst contcstd par deux movono «„« vT i • , •

.

»ors do I'audition en prc«.it\ro iiistanco
* ** "*"'*'*"'

.rSrTV ^^PP°^«»'^«»<J*^»it8esmson8 en son factum pac.cs3ct4<.iVr<<%ant aux aetp. dcs nmnicipaKtds ot .surtout i I'acto 4 Vl^ i Jf'

i^cs-.citations et cos raisouncnients dc la narf iIa l.'n««„i *

e.pi.tement.c,uipo«.aicntOtrocomnHsasonpr^^^^^^^^^ '"' '" ^"*'»"
-^^.f

Toutes ces d ffiftiltt's disnar-iU^Pn* «; l'« i \ .

"

oxduaiveWnt. puisquo d'apr^s le chap. 24 des Statuts £f iu Bct, 40^
"

parag 18 chaquo eorporation municipale dans le Bas-Canada L.r^^Lt:tous les chcmins dans SOS limites Ain«; ;« o..: i-
*;"" 7^, P™P"^«»>re do

de';:i:rrdZa:r.::i:^'tr^"'r°''7n'"'"^'"'''»'*^
aval. ,Cre.en.,.a„. . U J.r:. ;:[.^l^^^^T^-^^

86 plaiodre, c'est A la cornnrafm^ ^„';i., j„! . . ,
'

»"»oni aroit de

*<^

corporatmn q«-i|, do ivonf ^'ndroogo. ul uou au d^leodeur.

^K^
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COUR DU BANC DB LA REINK, 1870

^Pfr lea deux, raisow. mentionriiSes aux exceptions du d^fbndeur. il mo paratt
. <}H0 I'action dc8 demandeurs aurait da Otro jemroyde

^^*

_

Mais I'on afalt en appel„'u„e objection bien grave i I'actiort dcs domandeum

foi«entendup,He.deee,.ob;e.Uon,:e:„sr^^^^^^^

im ''PP"***"!.*'''">«°' «" coDimu^ et auxqucis J'empWtcment dti d<5fendcur

•»rerhntdrCtco«.m«„qu'.lspeuvent avoir dans u4 telle pouJ^

lorsquo les parties les ont n^gligdcs. .
H «* voui aoit supplC-er

•
ropr cetteraison et pour li autres, savoir, le ddfaut de droit de roursuivrfl

the .ear of his own ground, whereas Bo^urdon extlded^^t^ij^X^"^^ l"
encroaehing 4 feet ^n width by 33^et |nWn4 Wt^S^^ri^^^^ .

,

-under^e.unici,|fc^^^„eha^theehargea
and ^ofthisoBC amongst the number, a^ required Bourdon to r^movehrob!^
truction, which. ho finallv.«Bfrrflfirl fn ^„ ^i,™ xv. A *" ""O'^e ws obs-

Boordtti

V »•
.

• «

^^

< ^- ---r— — —«»u«iic uiKnnrurua me O ie<
Wharf. Notwithstanding thi8'easy>6cessibility«pb end of the wlkifjl_™took „ot.> to fulfil his «^emefit..^th the'E^ratidntoJitSiK ^ ^ ^^
Of the 4 feet obstruction, and Benard was therefore obliged to extendhiHE
be2r« -.k'

^""^1 '"^^^^^^^ --J -- P-t to exj.n?e, whils^BouXrW
benefiting.without cosf by the encroachment «n the hLhwL ».. I ^
extending ^„g the fronf of Roy's lotTweS I^nJS ^^^"'7^
municipal authorities having failed to enforce BourdofV agreltlto «mo^•^truehon^he i^spondents ^re^dvised to- institute^ain^timrt^-
innaionnT xnomn a. a J«„ction touumpellirm to remove his enoroachuienrMm the publio thoroughfare. Such popular actions were more frequent f9rmerly \

'^
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'OUR DU BANC DE LA REINE, 1870.

than they can U «mo« municipalities ofone deScrii^the country and Sc reason is obvious, becai^^honty betwMihe public and its constit^lfct^
trespasser but tT|crown. which cp^ld only ,ct c
•ancc. £o con|on hw reserved tS the ^blic gc,".an a|fc|b„ by |l„di^id^„l ««tercrig^^
in s^h «ct.o,)8 is^plaintiff^Si, clal^^V

so

>«nt.

.4.. Man/f.,^ ;'j*^»" "'A^»'W|,r lb, n,.M„rt«*&.

ig, Inortctoui i'*
. Eno '^it^lJes^tJK'Rj n^^«i^l®^k^£^ ,

*

loth thg^oi,ul|„#in tp^iip^4a_ Uo one

^^, at^resont would ,»rta^rtako to question the great

.je*,,tcd w,^ clearly 8(i^ndte thajudgmentof th^S
pnncjplewith the judgn^cnftcndered.in^hoBe cases^efu^'

-^...f the^^^^""^^^m^on and c^n^t

il^sidefc^dgments; gufthemu^SJJ^Sj^ff° '"''*'"*y ***

««f

tthe pole^6f^the municiDai'itv „Z! ^ *. ^ W*" '**'*"*^* ''''^^^^^y i^9
*^ ^vriu^lsi^ ^^"r^ can no longe/avii

re.ovai.r,n4Sp^:r^
,V^^

- e,i I
:

%.nselveS snfort^ «S<* remowil If ?J • P^, »' fe ^'''^ *""'""'* ""> '«"«"
.popular ri^t, thfeiSSgh ^;^S1#^ '^ "*^'""' ^''^

• ..actions, wlich vtM^iii^^„rZ- ^ '""Jf^ted not to one but to a buqdred .

;:,;.- ^^.V^^^^^^ The„„.
• \y , exists. The anion kFA.kfi„l

aunoi ans^e «> a place where a legal municipalitv

r-.f^|->.clai.in^;^fe^^
i. ^ r"^'''^«ly««t'<ther^V„.„crSnt^h^^^^^
. ; .^ ; .;. nfent of the ^. C. mu8tbe^v;;^d ' ^' '^ff^^r^^^^^. the judg-

'
'

• -:, J^J^g«»™trend,^sur>«ppcUstn,otivdcomn^«iili V ,

' V'
La XJourcoii^sid^rant en droit d'aprds lain! «f.L*^ .^ i.

24 dc3 Statuts Refondus du Bas-Canada I™
"'*'*'"»»«"* ?»' f"**** chapitre

,V .'<

i^^i'

• /,

'

;., . *^ ^— "KF^'^euneni aux Hiunicipalit^s lo
Bilu^s, que ces chemins et rues Sont sous le contrdh
dites municipality, q»;jil.e8fep-lem ^,voir et ,

'

teni^en ordre les dits ^UeifliMs et rues et d'en fai,

etempidtementsjconsid^ranlquece
flroit

'•-

inunieipalit|tt|s leurs Hmites respictives e,
ces empi^l^^tt il n^ /^i'ulte des dommagci
personnellifflWIfrBeuI cas oi illeur ,oit loisiblkj
ration dcs dommages ^prouvrf^ue pour les faiii
lavenir

.

* - ^

irdo et si^r^lliinoe deg

h leur deyoir de faire'

ittre-l^ obstructions

^. isivement aux diteg
^

idividus„ ik mcjfes que de

^ (ofaiux doht ils souffrent-^.jP

iniuivre, tant pour la rtfpa-

et Be prot^er oontr*

t::,.:

, L . 4
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P^^^IT' '

|l|^'uiK. *

HK^y.:^,

"

HHne so

it(«m«pt.

0.** .

mm^, -

ifoi^fifl.

R«Hand, V
5'4ii8tice '"

\

*^am- ^

m one i"

le great *

10 S. 0.

, irofuf.

ngrthe

\-'^
/' * I't'i,!^' f"\^f^ $-:^^'^, j^

^<

s/ COUR DU 9AN0 t>E LA REIN|:, 1870.
i

6A

Considdrant quo par Buito de oe droU de ooatrflle ot aurveiUanoe sppartonant
tux ditos nMinioipahWs, elles out unb disordtlon raisonnable d exeroer quant & la
manidro et/au tomps do fuiro suppriuior los ompiiitomont. sur lea dita chomina et
n«!8,danB/l08oa8oa oea onipifitomonta no oausout paa aux individua dea dom.
magcaot Inconvdnienta rdela, offcctifa ot poraonncla, caa oH tollo diaoretion n'ex
isto paa. .

Con«d<Srant quo dana lo caa oA lea ind^dua ont droit d'aoUon, ila lu. pouvont
ao joindro dana uno aeul^ ct mCmb don/do

,

pour obtonir la BUppreaaion dea oba-
trucMoHa ot ompiilomcnta dont ila aoufrront pt lea dommagea lour en r&ultaot

'

tonfaiddrant en fait, que par la prcuvo et.autrea pWoefl du doaaicr, il r«Jaulte
qoeldsdemandeura n'ont, dea onipidtcment/ par eux alldguda, dprouvd auoun
domriingo rdel et personnel, et no aont expo'sds i a^cun dommage pour I'avcnir
que i appelant ayant Mmis rempidtemcnt dont -on ae plaint, ktait obtontt do Uoorrioration pour lo fairo diaparaltre un ddlaiqui, lors do Taction, n'dtriit paa en-
oorfe expird, q»o lea demandoura intimds, quoiquo n'ayaat aueun intdrfit oommun,aoWcependantjointa dana Taction qu'ils ont portde
/Considdrant que pour toutes cea raiaona dana lejugemont dont eat appel.
iv9.r lojugomont rendu, &o..Uy aorreuret maljugdenordonnant laddmoEau quai en queation en cetto cause, caaao et infirine, &o.

r ., » /> ., Jugement infirind.
i/e6fanc & CbMitJ'y, ayocata do Tappehnt. \ -.

Morion; l)oH(m,& GeoffHon.avooatB dea iutim6s.
(P.R.L.)

B«wr4««
,s

,

:/

COUR DU BANG DE LA REINE, 1870.

(en appel.)

MONTREAL, 10 SEPTEJIIBRE, 1870.

|ram Caron, J., Dbummond, J., Badoley, J., Monk, J.

No 12. j^ . . .

MICHEL LA^fDRV, Fih,

{Dtmandew en Cour Infiriture,)

Jk APPILAMT

;

^PIERRE EMILE MIONAULT IT AL., -

*(li» ' (Difendeun en Cour Infirieurt,)

t^Z.f
69>;«fi'7nt le Jug^ent do^Jf t^««?'#pr«nk^ro instance, c t rap-porte a* 13 vol. du L. C. Jwia^, page 325i « ' *

*^

Bana aon factum I'appelant a exposd ae^^ritentioM 9orf4 Wit • ^

.^Z^^'''\^Tl'"^^ '^-^e^ "piK>rte aiamam^red'adwaaerleBref

m

An

^^
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MifBault 0t at.

COUK DU BANOJDE„LA «BINB, 18T0.

«> ,

/:

T

Voioi lc» MtM .

sourly
°"' ''^'"'*'' ** '''"«^'*'« «iK o'««t UD bureau do revi-

yi6 Juillot 1867, lo consei! do la Vutolm do sr n„„n ^ ,-

ni;S cl!lt'"\^^^^^ '^•«"""¥' Archibald Campbell

du4itoo„«cii d;«i t',li";i*^^

d^iHit d. cot lie uc.rt p.lr'; v^"; i^v'^
''"• ^ ^•^ ^°««'-)- -s^ J

bi. «p.^c dj::^:^::;*;^r:sr"^^"
^ ^--^-^---

^^^'rZt:;^J:^Tf^^^ --"'ei.duCo™t.d'ra^aaUaV

a«x flan municiHos. L let "1
r> dit ' "•£ ''^""' ''^"'"?*^"*

•^'rS«^'^'' ^

Iuatio„Uaisriutonti^,r^ .

'P"' " •"'^'"° autoritd nuoies r6fo,:d^,va- •

"•est p.; autro ^0 rcrrio tS "' ^"
f"''"

«---4« ildc,m«cctioa
^^

potivcnt surgir cntrcTos c^c oil 1/
^'^ " >'' '* **^' 'es^ntestations qui

octte localitcl La so „„ a 1 ?^^""^?'''^ ^ P'-«P«« ^^ »tc ^Icctoralo do
<lova„t CO tribunal;; iwrun^^^^^^^^^

^'-^iU- ,a fbr«o do proc.dor "

procedordevant co trib.nj X 7 ^P»« <'\««'^t««tatloD. La manierodft

section 13. '
^'^*'"''". ^-^ <5t ^ea sous-sectioB8.de cotte

r.vt^raiSw;.;!:^!^^"!^"'^ ^^ «' ^^ ^"^tHbun^sp^iiq^lit

mais indl, ae Ics forml\ « •
'""'•''=«''«"« "rganiso u^o jurisdiction d'Appel

^u.ceux;:iX^;:rs''^?iw^ "

bunal do premiere iJtance iCi ' «
"°*'''

.!« «fto <^cct6ra]o dovant Je tri-

te^tation.iln'ya'i^Ld'ap^L
'=°"^^*»"«-"'«"' 1» ««»« -tWlogu^X ,g„',, •

La Jurisdiction d'Annfll nr«o„- vt "t -. \ *<• ' ***
liCour de Circuit, quSront^^^^^^^^^

«>«©<>« Sup^rieuro oa
, '^ '''*^"^°°^J"^"d»ction pptirprend^connais^oedW

i '

i. .

i

. -J - ">
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I p'V ^' ;*r^"i^ '

\

COmm BANC m LA REINfi, 1870. *
el

Uadry
«pP«H<f1'ftjTrio^at*on d'a.,.oli«todlooeoralo o^ plutfit d'un jugoniont »«r uno
pluuitoportdooanublali8^o<5lcdt6riilo. •' "

MiriMitrt

uu triUunijl nbuoluftjct^t inoompi^tcnt. ^ .
•• "*•""

<

,«. ne lour avaU j,a« 6t6-m,.^ pa, r„utoritVot ,u'o„ a'd^^an o„S^^^^^^^

.
ufl>c,pau^.« „rrogca.cnt «nj jurLsdictJon <,«'ils n'avaiont pa« ct auraiont n.k ua

Tlalt" rr- ''."."* ''^'°*""' '^^ «'• David doStlcnZZiL" -
,

^r a i.sto sou„..Ho a la rdvislon a.ait done intdrfit A prdvonir «„o p^r^

S

pjdt«t.oa do ju„«d.ct.d.. ot Ic soul tornado dtait lo rocours au- SVriJZZZ.
Aussi lo 12.noCit jour prdcddant hi reunion dos Oonsoillors du Tomt^ ^.

v

'

anaska Miohe.Wdry,l-appolant,u„dleotc«rdoSt
I^^^^^^^^

.nsord a la hsto d'Jlcctours dont il s'agissait, a deinandd «t obtenu^jZ^
S r ; T' t ?'"•''"'-' »« B-^ <J° Prohibition da.and oa cot fc u"

'
'

qnra <?td adrcss^^ au, InCimd^ navoir." A Picrro ^milo Migoault oft^s au r 7^grmtaircs do ia dito RcquOto d'Ap^l, ot^u iWot ot oux conseinf du com ^d yamaskaiqu.;ia jit. rcquC£o d'Vll^ait adress^. Lo IjrofsMro^ili
adrcB«S aux part.«ft solhc.tant la juriadiotloa pt au, .Wos dont on soljWR

^
jur.sd.ct.on

J

comtaocdasopratiqu,jon Angletcrrc etauJftata^Unis, d

AcobefJe3lnt.md8.mo,h8dcuxcon8cillor3,Fortidro£fioauprd.80
8ontun°Hpour bdfonsoct out plaidduno Exception , la forn.e dcmandant'lZutZ

du Hr f do Proh.M.on pour lea deux raisons suitantes, les scules denudes
.

_h,. " Parcequo le dit Brcf do prohibition a dtd ad^s^d aux Rd^nd nts (|cb

;

^U^s) on lour quahtd individ^oIle, ct qdp lo conseil municip5? il Co.u d r
. ^.YMBaska ,ou la coTK)rat.on du dit Comtd n'a jamais dtd^ assigndo. 2o.Pa.'^oqua la>quCto 4'Appel des Rdpondant. dtant adressde ajg^i^uni ' -

o.p»l da coflitd d'V^m^ska, rien no pouvait cmpOchcr lo dit coXSilo
counajS8«.ce»dorAppeldcsRdpondant8. attenduqueleBrefn^irtl

•

'

.1
"adressdetncluiajamarsdtdsignifid.

"

««vaii,pa
, ,

"

'
C'cst^tte exception i irfbrme qui donnc lieu au prdscnt litige et qui 8oul6ve

" ^ ^
''

uncseuloquesUon, lasuivante: * qui souiove

^' ^ft"
Prohibition est-il, suivant la pretention dc I'Appclant, valable-

ent-dressd en 1 dtant aux membres du Conseil du C«mtd dTamaska a qui
lessde la RequOted'Appcl qu'il s'agissait de prohiber et aux parties sig^a-

".^J '/ L.Tn "^P-P"^' ""^'^^^^t-". ««ivat.tlaprdtentiondesInli-
mds, fitre adressd 4 la Corporation du Comtd d'Yamaska ?

II y a une grande diff^reoue entre ddfendre avant le fait, comma dans le cas i

.ag^uel, » ohacnn des mtembres, formant le bnreag de direction d'une

\

"\

\

^

'^p^re'
corporntioDy

partft tenra-teTaoirquevaa corpdratioii est en voie dWuter et
"' ' ' *.^

.u
N--

\.V-

A A:'.



COUR DU BANC BK LA REiNK,INK, 1870.

.f

\-

quo I notion en indcnuiitd no ho pourroil «u« coni.^1

fcnfln i.(Mt<,uolo Conmil au Oomk? dTamuNka rflor>..n.«.

Blaek.lo.0, ,ol. 4 dohildMon Pranpto, p.^, mj

.
"

CO*.?'' i'i

'""".""o"" J" *« tnbuMi, mu. J,„, mUob do quclqu'iulr

.1

' iUt $1 Je J«^e ou raimtie pcrsilqnt apnis la"

Yvw r~* '"'"* «« v-ujuuc, ••. • ,

" I«r«noTfccIarati,ft<^3r),LS '' ^''^''^^

^' ipric do AurtilA par ««e

...V
iS-

_ ^"'^'^^^^our.h Writ 4oPromtim est i^di^

Wy

ti'h

." •T^S^"..::...^
."-'f^gthat no further proceedings be had in anyparticuhr

.'
..

^

*•• •"•^^^*'"'^«'' • J^dgehaa weeded his authority,

»**.

/- u <t«

.^,_

'"H

-. e
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«S»t,

" the law impli.m that he hM Uen guilty of. »>nlmpt ot the crown and that U
" has caused daaiogo lo tho party, he ie then/ore liahU to an attachmimt, for
" tbo original cicomi ofjurlidiotion. .' ^

Pago 2. -"A prohibitioD ia, in many ronpooUi, thooonyonwof. JifafuiamM
" and an th<i on« iwiuQa when iK)motliing la 'not dono that ought to be done, the
" o'ber gjxJa when aoniothing Im dono that ought not to bo dono.

"

" Prphibltlona aro of two kinda, ab«)luto aud conditional ; an abaoluto prohU
" bitiqn oommatidH tho partiea to whom it u directed to iuroooao, and thero-
" upon Ihoy cannot proceed until ft oonilultatbn b« awarded.

Pago 8,—" And not only wifl tho auporior'flouris interfere with inferior oourta
" when they oxcood their juriadiction, but tbo remedy by prohibition iaabo ap-
< piioablo to afariety of other oanefl. TA«. ./ one claim, jmotr to administer
"juetice when he hat nonc,.a8 etc So also it aooms that the writ will li6
" tojutraia a public muance. (Hero divers «uthoritiea aro cited) It will
"also lie to oouinii.HHiudlh who, though not a continuing court, at time, act in
"njudicial cipacity and ovoa ii» 8on.e cases, when tfu^, act only mini»teri„lly.
Thus m tho com of Chabot vs. Tlio Comniissionors of Woods, it was hold th'at
•' a Prohibition would lie to a Sheriff who had summoned a jury to inquire into
' the value of land under the provisions of an act of Parliomont. "

A la pngo 22, oitant los oos oH il y a ou lieu au Writ do Prohibition, il dit •

" First, where thero is no one having tho right to intorforo in the matter who
" call bo pirohibited.

"

A la fin dooct excellent petit ouvrage do M. Lloyd, sur les Writ do Prohibi-
tmns, ily a un bon nombro do

.
formules, ot dans toutes Ton voitquo lo Writ de

I rohibitiop est adressd auJuge ou A VOfficier, quo I'on veut rdprimor
Tous les principes sur leWrlt do Prohibition 'sJ.nt contenus dansComyn'.

%c8t vo. Prohibition. L'on y voit, comrao dans Blackstono et Lloyd, quo le
„» Writ do.t Ctro adrc8fl<5 A la pcrsonno memo qui pr«Stend exerccr un pouvoir judi-
• ciuir«qu'elkn'apa«,ouexoMo colui qu'ello a, en mOmo temps qii'aux parties

qui solhcitcnt rexcrcico do tol pouvoir. '

J

Moses on Mandamns,-^,^ 200, dit: " A writ ofMandamus to a subordinate
.judicial tribunal is ppporfy directed to the Judgcfl^Judge, of the Court.

Pago 201-The writ is however sometimes directed ^i| Judge, by name
and when the object is to compel tho signing of a bill fljioas, perhaps this
IS tho advisable practice (Tho State of Ohio vs ToddlHjf Reports 351 )

II no peut pas y avoir pour cette cause d'autoritfe plus coacluantes, plus ad
rem que cellos ci^cssus citdcs ot si dies veulent dire quolque chose, c'est que le

«?Writ de Prohibition est une;,rwc A partie centre I'Officier m(?me ou le Juge qui
Vyarroge une jurisdiction qu'll n'a pas, sur le principe que^ telle attribution deju-
rttdiction est un attentat aux droit, de la Couronne, qui le rend person nellement
r^ponsable

;
que o est A lui-mi?me que le Writ de Prohibition s'adresse pour lui

ddiendre personnellement de procdder et, s'il precede, malgr<5 le Writ qui lui est
wgnifi^, il 8 expose A «a. Writ d'attacKmen^t poi^r ddsobdissance.
En pnSsenoe de ce^tufSril^s, il est bien p^hnls de croire que cette Courmain^

.*:* ""* '^'"""^ *° ""^ ^"""^ «^ renverra la seole objection 80ulev<$e pkr
i^™>p-4Ja foruiot ?. .

—

' —

UiKlrf'

MigDMlttI •I.

1-

'IS'

Mi

\ 1 M'

/
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*..!-

*oo» «ribu„„, infcVlcur '"^^^^^^^^^^^^^
« "^^ J" J'-hlblUon ct «d„.«, ,

.

C- 0,^ «„o p„«„„„„ „ u.urr^ Sri '
, ^^f T""" ™'"'''^^'' '««« •'«"• l«

^

-r^. P«bh>e „u ^anohi^J : :r:t y '''•'"" •"^«"'"'"«"' """
public « forfuit Ha oharto

' «"« Vori«rm,on, crp ou bureau

'V..nchi«« ou privlKVu «ui no lul 07/1 rTl^""''^'^
'•""' »^"" "«'"'«^ »"«"^o

chef, ouau«<JcrcUairoouau ti^Lrdr. 1"""' ^'''''^"'' ou .utrc offioier eu
bureau public. , ;

'^•"'^"' ''" ^'h* ««ociation, oorporation,corp« ou

_C,.,p„r.,i„„,,,„,,i„i ,„;^
C«7"«™^^^^^^

*"«" «• Won .o„„„.,. T.UU,

«)nt nu«,i pour Joh mCmcB r.mZ
•^'»'"'»"«« «« i"Jonctio« du Brcf lo

" ^ ^o„o b? the w^n "^
L^^^^^^^^

l.f '
" If tbo.ctcoa.n.aaLd-..u,t

'
their CoT,oraU, name, andSe2 "" be directed to tbemTn

'•• Corporation consists ior to ^ thel^bTr^l'f''""''^ «f ^''-b the

" Belcct body in their pro^rral"I\"?
«»'J

bo directed to the Corporation or
" plication nauHt state Jla^Tu i;! !"

'^'" ^''^ '''^P-'itS,Z the aJ V
"bo directed to them.'- ^

what eapaoUy .t i. intended that the writ«h.|u

Conscils deComtdont innJ:!*- f "^"* '"'
'
"« «ontraife, on sait cueW

O-lvoit-ondepLl-iSuiond^?"^ ^V^^'P- 2*<fea8t.tutsdu CanaT-
'

.
*^^ /^^^''^^'"'Pw^Wfiutconformdaienl
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droit U'lnmiiior par mi« oio.),,(i.)ii ,i |. f„riMo
Qu^nd on oon«ulU. lo potit nombre d'.uteur- <,ul on» trniW du writ d« nr«hl

tion . cxoroo d'uno raai.hiro formollo ot n<Ku|i,\ro
^

cd ^w'^i*^'"??!?'^"""^''"
*•"'"*'"" *"" *''«-'"'""'Owrit w«H ,m.,H,rly direct- s

upon M.cm po^HomJly, and not «^,h tl.o smrctary. Tl.oy appeared in thoJr

BADOLEr, J._Tho writ of prohibition In IhfH caw is nddroa«ed tVindividuaN

Ji H Tnl ? ^'« "'° J'«'«t« that writ« of prohibition ahall i«,urto known

n^n3 theSr/ '"' •'"" ""' "'° ""* """'-^ not be bad beca««, it

dirtodt r„t>? ir"'^''^ ''"^ ^"'*^' P'"^''^'^'* •'^ tho«ametin>o,itwa,

•Tthol ^'
r ' "".* ''•'"«''"" *•'" '"^^•^°''' co,nponent« forming the body '

tCouwZl;;r-r'"'" !;''""-"»'-^''»^«'y^-oereedandprohS;

ZSmTTT "T^'r
'^'"'•^ ^° '•^'"' Particularly »emL of the^ncral body,_,a this ea«o the County inunicipalfty members who arc mernlv

Jn.|.ranroc»up„nU of office and may die or bLlvod penr« the tig"^?

I' blVhtf '^'
""t

""'
r"*^"™ " P'"'" «"«* ^'-'« 'he writ S„ t

S Tt it13fiS©f 'k
'* r/ ''.""''•^ "* '•^'^ "«""« "»« *« *•>« ""living

a^ZTto tL k!?^ 1ri^.
*" .n effoet a djroetion to the members individually '

^^^)^;::^ The judgment appealed fVoJ

^^-^ 'w^^^
. Jugement do fe Cour de R<5viflion con6nnd. ^^wemjqw, avocat de I'appelant. -

, ;

"u'uw.

:^UMcaw ifc Z)at;«/, avooats do8 inttmds.
'

•

»--,(P.B.X.) •>.•„

IjUtAtf

/,

••
r-'^

"4^

^. 'A'
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COUR DU BANC DE LA RKINE. 1870

COUR 1)U BANC DE LA R^INB.
~"

.

'
' En Appel. , r

'
' JIOMTKlSAt, 10SEPTE)IBRB,'l8T0.

. . Mo. «0.

>DAME JDLIE LEGAULT DIT DESLAURIERS .* .r' /
"

,
. , H,. _ ' ";.;

- ;, .

(^^PP<>>^nUenCmr In/irieure,)'

ET

7"

:;.— -^
; 77:, V 7

•'EAN BAPtlSTE BOURQVE, ^ r" y
'' •' >'',

.

'

,

'

X. ^ >: i^'"^<'»<i^''renCour/,ifirieure,)*

.

.. " '^ ,'''-...» *
_ ,

JooK -o •

*
, » Intimb.

'
. -«''l'"-»<'on,cstui,actovaIi<lt.et%«l '^^™»<"'n ^ertu d'un ju^me«t on

.^_
j^^^

quell, ^centre son ninn, est uh ,cte valide eV^ris^^,!

* "LaCour, aprts avoir J.r.i'^ "^'^'S'^ <^«n« 'cs temcis^uivaBL

"par lours a;oc!^wW^^^ ^^?"*' et 1.
,

Dcmandeur Cdn*es«i%

" suivlc mJe de la di en^n V ^f'' ^"'''^' Demandcur i TopposHfon, qS^"
"B^«ie.exdc«^<ria'd^ZT W "^ et produite a Ten^^ntri^^lu brci^de

"

.' des parties, et sur le UMMi^lT P"^*^'^""^^P'-«»^et l0« admissions •'

" d<5rant-roj^osi«on de rdil O^n r l' f'"^"^^
en droit, effonsi-

" bien fonder mabtio^t k^ Opposante.inal fohd^c ,et la contestatidn d'icellc

;;

jfpens, ^on;S::r:^^32r2^s^^t2:t;r

'
^***' ^"^^^'fey* condensfes dans un consi«1^i

J

lis regrettent deiie pas"

hi
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''<M-

Or void lej fhUsqu, ont dp„n<5 Ifeu .au d^a^ <Jlev6 «ntr^ lek parties en- i>-««H,«
oettecause Le 21 septembre 1869, 1'Appelhnte, Da.ne JuKe Lega«lt,dit Dea. Bo«,«.

IZrvV TT/""^^""P"^- *^"°«"o»^e^lacotan.u„aut?parua
.0 e pa8«6 4 Vaudreu.l, devant lo notnire Bruld. le 25 «eptcinbre 1868 •

cet acto

pour coDstater les dfo^J reprises matrimbniales d«t"ai)pclaDte cotrtre son mari'et s«r son rapport la ^our Supdrieure^^ Mon.r<^al,r20UbreS rend"a ^

jug^etv. final pondamna«tledit Pieire Campeiiu .4 pa^r ^ Uv!^Z

.

pour la Tpnte,dta.t le tendenmin de Pflqucs, c'est-Wire un jourftrid-
.

Jonj„rid.<Iue; et il fut obligd dc discontinuer ses proc<5d^s s«" Suttf
aventeestfede pettc fo« au 11 novembre 18G9. Maia coitfme le mari se

al« M \'^^"S««''» g^'^i-'s pour r^n^aiencer, saps aucun" credit

,^fli14 I' J"^'"""^ ^« ««« J>i<^»- "rubles et eff.t^m4crs qui avait,|fappoft4 A Bevcr,a„c^r« ,e ehiflfre assfez marquant de SSgL?. pour JV

^:^'^r'^l '^ '^"^ '^^'^ •n^elire.ent.de^curer'i.^:^^

ml^iwT^.^"™"' •"""'* 1869.i„,oin»qu'elle:nesorte.fesisd,i

'Ie69 In ^ ^V"- louesa terreisafenime jusqu'au n^oi^ de Ze.br;. -

1669, pour e p„x ^ 8100. outre les rent*' seigneurial^s et les taxes munieipii'i
"

oontreluuNotons en passant. qu|p, bail dbnnS a l^ppelS^^

' SL'tT r rV^Ji;
"-^^'« «Pr*«^"ntW le «,age de la,tefre.en queWon -

^4ant la dur^e4 ba.1; ,'esU'alle«rs;iWge_aV
«rf comme

1 un dfes revenus de la propridtd, Durant que tout cela se pass^t^ • • *

de^ier.^eprem.er^„,ra- Gourde Circuit 4 Montreal, Je gVnovembre 1868 "

^ fil"T' ^" ^^^?' '*^^''"*'^ •^^"'' '^ G6ur de Cireuit i V^udrftun po^* ^ -

-
l^ii^me d«.„v.ron 860, "fc 2 juHl.t 1869. Le 14 septembre4^9, 1'l^Ln^^" '

.a..r la r^colte s„r le champ. a|pr. que^Te grain ^a1t ^peine c^pd : cettSsI^'^ '

W t?^ !!*"'? par leseaux du ,|iuWnp,,^ su, le rivage dfi la terr^ - ^ ^

[,^„.vqiie Uppclant^ayaitamsiilot^desg^mari. f^^^^
'^pn^rAppelqnte pu una oppftsitipn dans' li ^Jo^r de^ircuit i Hon- **

•^•^•Spf

, 4

ir^al, et qui fait I'objet d^i U^e aotafil.

. ^
7

..u,
ii^

.,--'k'

. .4^.
,,v.

:^:
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t>wl«iirt«n

Bouniuo,

'J^ ;/

^-^

4f

Cettoanj^lyscdcsfaitsde la cause ainsi exposes dnns leur sitnplo nudiW ot
sans comnientairc, ost rdviSl^ touto entiirc dans Ics pr^cs du dewier ct.dans la
di.Jomtion de 1' Intimu lui-mlmc, qui a 6t6 cxaiuiho comnio t<gnoin, ^

Maintc«»nt au point devuo du droit, la loi^ck' co pays prohibc-t-cUe u*ieto
uc ft nature do celui intcrvcnu cntrc Ics ,Appelants par le biiil du 7 faiai 1869?

. 1. honorable Jugo a cit^ lors du jugcmeift, I'artlcle 1483 do notre Code Civitqm cloclare quo " locontrat de vcnte'nc pcu^ avoir lieu entro le raari ct la fomme."
ur, s, lo contrat .'do vento est prohibt^ cntre Ics Cpmx, le bail doit I'Gtre cWgle.
n..nt.

Larticlcl595duCo<leNapolJoncitc^parlcsCodificatcur8duBa8-Canada

' I,lT<f'\*™'!?"V°
'"'"*'' '^"''^"''''^* IH."runsentr9les<5poj«,et notam.'^ n celui oj", j'un des deux .^poux ec^de des biens -X I'autre, s<^pard judieiaire.

inpntdaveelu.,cnpa.ementdo,ses droits." Or ccs trois eas cxceptionnelsn ont pfK etc rcproduits dans I'artieio 1483 de notrS Gpde Ciiil; et ce silcrfce signi-

^
he a de nos eodificuteurs c<tablit n.anifestemeat c^e cet article d^it Ctre ittterpr^td

-^tricteiueut et X 1« lettre, et que le eontrat de vcnte entre dpoux ne^peut ilais

JlwbIcJugolorsfmUarenvoyeropp,^itiondGsAppolants. V .
^

-Lari-ponscAccttt'objcctioncstfacile.
- .' V'

SS^^ ™tr ; v'"
""'"*^ '" P'^^ important' ;,ui a pour 5bjet

1
.^tnat^n memo de,la propr.d.te, et que la loi civile astreint aux formaHtds d'une

' mT^^'^ ' "^ "^'^ ^"*'^^"^''^"''- "^^ ^^i^' - entrails '^

nulhtes Ja.1.1 urs sont de droit dtroit: elle ne 6e presunaenf pas et rie s'^d^^ <F^d un cas a un autre, .urtout lorsqu-il y a disparity de .oSs et dl :c:^^^
II it'est pas vrai d'aiUeurs, que notre^roit rdprouve toute vcnte entre mari of

'

fennno n,C.,ne dans le eas ou il s-'agit d^ayer.les repri."es TStellir A^^n rw.^non,euler^ntlavento,estperniise duns IeaB,m£»W^

finnat.pn. P^r s. conviynere de TexaetitudJ deoXl^o^M^^^
jeter un eoup <r«,il sur Je rapport des Codifieatours. ktJ^TSJ^^^eux au bas de I'ayticlc 6n qufeSefon. .

-
;
^^ ^'*^^ ^"^^

^

*'.
* f.

w -'
r4:"''*:'?"i2Si %:.

M
;

' " '^'
':

,, f.
.»•:<•'

^r-'"



\

COUR DU BANC J)E LA HEINE, 1870. 76

jDealnorlMt
et

Bowqnth
I

/I

Qui no voit d'aillflurs qu'une vonte; ou qu'un bail, sous de somblablcH circon-
rtances nest pas au£rocho«^qu'unodation on paicmcntf I'dudra-t-il done qu'A
I'avenirks^pouxsd^ardside bi«ns no puissent.'B'acquitter J'un enwrs I'autrc
qu'au moycn do saisics ct d'e^fpropriatiobs judiciaifcs ? Pattdra-t-U quo la o6
doiyen£ rdgner la Qoncflrde, runion, I'lfarmonlo dans Ics relations do la famUle,""
les questiofas d'argont, beaucQup molns importantcs, no p^issent Ctro ddbattJes et
molues ddfinitivcmentKim) par 1ft main dfs liuisajers et avco tout I'appareil forcA
descontraintes et des saisics ?, (fa,^erait a«8urc'nient uno-dtrange interpreta-
tion do

_

notro cododont I'ceUvre admirable oe doit pas protpr 4 do 'pareiUi's
aberrations. ^ ' J '

j V
• ^

^Maissiriniimd,dddaignknfcetto pbildsfcpbio du droit; insisto sur lo sons . • '.vV««
rfvc^rc, positif et absolu q,^ rhonorablc 'Jugo a donnd a I'article 1483-^ i^'-^Si'^-^-^K
Appelants pouvent lui rd,«n^ro a leur tout pr I'artielo 1312 do «otrfi-^io^'i^:'MiM^M^
nestpasmoinsolairet»^i,^-explicitoet^ui.

so-lit ain?i: " La sdpamtip^de ' ^^^^-^ " -

^

biens, quoiquo prononcdj en iusticc. est snn« ,iff„t tn^f „..'„ii„ _. a.

: ii'

if

•.'f-
'<»-

^^.

...^^. »„..v, „„.^v vuv^v lui-juuiuu reconnaic ei sanctionne le p
..

^
des reprises de la femmc par fc .nari ; et ce quidcvra^core scandaliscf Aavanl

.
tagcllntim^, cost que I'artielo 1312 somblo niGme, par sa rddactiont^oifter lb

y^ pasaupaiementvolontairesurlnrudc vwcdol'e'idcution. ' '

' Atnsi justifids doi'bdrdsie Idgalequi leur diait reprochde, Ics Appelants'broiont
devoir diro un mot do cetto autre partio do la contestation ,de lour opposition par
1 Intimd, dans laquellc ce dernier accuse Ic bailtdu f mni 18G9 d'etre tin ^cte
?iin^ et franduleux.

.
Cetto qi^estion n'| pas otd toucbdo par I'bonbrablo Juce,

lorsdujugdmeijl^; '
, /^'n*-- ' ' '

./^'> .

*"

^ J^«*i^W9nrsoprdsumepafi/&SlBi4i'iW^«^^
^ envers son crdaircier.

°

. f *

\ L'lntimd n'a pas alldgud l'in8oIvabiJitdi«»l'Appc^nt dpris sa contestation. U
'

•

. ur^V^^T""; ^'^f'^ «^"« Pr^^ve ^rait.ilMe et non avenue^
Le.Juge dolt decider sccMwtifm <r%</A« (^^-oft,,;^ ; ^<

Xa .^dparation judiciaire n'est ipas paineUe-mCme une prerfve de I'insokabilitd
du man, puisqu un simple risqi^, lo pdril ^ul deSMntdrCts do' la femmfe, kstifie
la demandfi en s/Innrntmn .^^ s^^-. j. i.__.- i \.^,^ . .

''

de

•*/

2^

¥^

connaissait I'insolv^bilitd de son maii; si t^tefois cette insolvabllitd ^iste.
LAppeknte a prouvd-^que la terrejcte Wn „.ar[ smU? demcurde'^ins'

.Hilture dur^pt ranndc 1869, si bile te reftt pa« loude et faU ensemencer eljo!^meme, L on «omprend.faQiloment qub bjnari ddpouiir^ db ^s grains et effiits
par la vente mobilidre qui venait d'awir lieu el^iz lui,' etdont la tel^ sb trouvait

L.., ?f
««««s-^a>sie, aurait pu difficilemept se prtfi^rer la senfeqge^^t ks ai^epts

F
»^?«««««efEOurl'e^plo,taUon^lalerme. JVIgmb ,'il u^.pu lelire, il It^i

r
-.^ dw de blSmerson i^aqtion ;-ear1> n'a.pal etrcore trouWe^^^

' !''>M«yjamai8und^biteur.avQirl'hdrofemo^PculUverane-terre souV .aL,

,.^

,/

1 ^ ,.,
'- .... , j'—^ yv v"iMTPt uucwrre sous aaiaae.,. " .

lufuqu'il a la ^x^iim^mm^t^ le ffw£ de sbitrS^iSirau lieu ^e subvi^^
" «*-«-'"

« •

* ^ -> . „ , . i' .*
' •

i-

.

^
•i

/^
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•I-:.'- '-i:'

•^'

\

I' ,'. ,

'

Sous COS "circoustanoes, loin do coininettre une franrt. nMf„J» -
'

.

"prcs^uc r L, intimt^ etjes autrcs cr<!alic era du mari v niirn,»nt ;ia ^^ j
"

*

-^' ""UVL8 luonter a uno Homme assez coiwa<l<5r.iWo «„ *»• i ,

^

en deduct.o. du jugcmcnt obtenu cbutre son mari pan I'opposantc commeZjii^

^ Civil C^ldr^' " '^"'"^'^'^
•J';: ^'^'^^^^^ P^^l'af • 1483^u„Code .

^e^s^^MS:^^^^ "1 '' ^aud,des :.a^iers dan« un ^1

— 3o. Que quaBd ™6mo ce'bail^ aerait ni ill^al^ ni frattduleux on «;„,, U-^-in aurau pas encore, sous les circoltanccs, I'eSet^ tratlm^r^i^l !'Lpropri^t^ des effets ,,isis, et qu'elle r^clam . n^ ayanSds eu 111?' '^
'^lesMon; etl6 d^fendeur Can^peau (Jtant comme devab Cter en ^T '7 r"
'terreetautresobjfltsbaillds. "

fevanj-rester en p^e^oo da la

_

L'opposante a produit 4 cette exception une ' defense »nDroif^.;V^
'

iS.ann ofipotition inflate.

v.,:

">:::.

"p "
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COUR DU BANC DE LA"llEINE,.18ro.

auuie puB lit dOlt *3tr6 jprow^^aeTS^Js ^|r4*nB

C'«it«Jc CO jugcmont qu'eli^ appctio; il est sans motifs aucuns si ce nW" %.

-^
Lcs^m^ entro ri»ati et ftm»«e^«,nt «i.eme«i vatable. ,t «oni toij!^™

jrdsujp.5s a.ts dana I'intention do s'avantagor ot on fraudade quelqu'unTu"tant.lpeutyavo.r;ctd yados cccptioBs. ct Ic caa actuot .parait W«n ^n^?,^

Ufm^^mi obtenu i^rd son mari «n jugcmcpt, le condamnant k lui

Ssa"„ir-""
'^^-•d^-!>le. pour dcs consid.Llions tl^^aiLs I^composant do rc5^ises.,qu'c11oaTait droit dWccr sur les Wens de son Zrl .!t

dBscr d«to«s fca fioycns convc„abl^.^ur so to
doutcquc outaBtrc oriTancier affJaU p« prcn'dre du mTendL e b^U ;,u^i
«^l'opposanto.pourv,que,aehoso^e

fit aa^ iVau;:^:::;^;::: i:^;

Si lo mari avait donnd A sa femino SlOqa compto 'de «on jugeincnt cc paie-

'

n>ent,sar«M„d,s'il ^tait fait sans f.aude?sa^^^^^^^^

.sa wkur; $^iqO, a doduire^sur le jugcmcnt qu'dlc afait contro lui ? ^

Co ft e^t dono pas, pared que le bail aurait ctd fait par Ic mari^ d sa fcmme

. ^
raude des «rda„«6rs^et surtout deV}^^ I'un d'eux, Ausai Fcxiatenco docetteftaude eat-cllounc^dea pr<5t6ntions do Mnlimd, et I'un dca motifs duLe .

ment. ga«f,Ia prfeomption dont il a <J^<; parld. plus haut, je'ne vois rien dana la
cause a^cun^ait qu. soit do nature i impliquer la fraudc, a'i) ^tiit -attribu<fAan erdancier, ord.na.re. Au eonti-aiK \<, mari .jJtant bora d'otai d ensemencer
"aterre dpvait bicnraisonnable q^c dans rintc<rct de la familk elle adbptitpar le bail en qu^tioii le rii'oyen de, fuire subsister sa famille, ^ans toufcfois
P.rdre,-.,d. de^sca droits lui r^aultant du jU«en,ent i compte duquldS

>
devau ddd-u.re>,$lGO, jfopntan* du loyer eonvcnu et la valour Se ee lover'

^

J-esuis a me.deaandercowm^ntVtc transaction pcutetre rcgardde comme
-frauduleuspet contAiro aux int,5rCts de Jllntimd ot des autres creanciers surtout

.

ac ccux qui, comme.rintip,f5, n'avaient pas d'l.ypotb.Nquc, sur Ja terredu D^fen-
.
dour ou en avaifent de postdrieufc? 4 cello de I'Appelantc

fri'r
^?3^'*a''C«'l««'f "'^ par I'lntim^. crde' Men uno prdsomption' deIraude maja eomme toutes los .^Otres/eette prdaomption ^e pcut ddtrdre parprt^e du eontrairc, p^uvo q^i me parait fuite dans le oaa ^ctuel, dans lequel a».reste,

,
y» est nullement ddmontrd que le Ddfendeur fat en ddconfiture et qu'il :»e -

.iuitestait pas assez do biens pour payerJOS dfettfes. I
" ••-?';

Je suis done ^clin i^crofre que l>rt. 1483^i prpfeibe Cmite entr^ ma^j e|
''

^mme t est pas applicabfej.u cas soua cpnsid^ralion, et^ue*,pi^sdnte se troupe
'

aans
1 exception admisepat tou^,leS*auteuw, ot notamMe^tmPW^^^^ ^rf

'

page 196; otKapK.rt8des Cb<S^ U VoL>g4'i^i ;« r
" ^

*^'™^'- -Vl!*

Je Buis %alemet»fcd'avi^ que la^^raudeguirfdaiklfi

I>Ml«IUl«f
et

BoarqiMk

,:3

\

1^ ;"-rsr>»'

» n,
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COUR DtlBANC DE LA REINE, 1870.

-\V
i;.-

S

%-y

P T^'^ " *^* ^ oucuno important

^ proprietairo dc. o^e^l «r^^^^
rendro TOpposante

erronfe. ' ^ •

'''"• ^' ^''««"ne de fe,ropo^ion8 mo scmblc.t

commc oik r» fail! . ?' ?"°"° ^""''"' "™i"'im Jroildo.Wpi^f

f.
D. &„,,,, «v«., do, Appol.,^""™'

'""""
ll^'""*''"

"»-'««
*™», 0»mdc(i„»,„,i„«oal.dori„,tai

(I*. B, L.J
^'lA

SUPEIllOll COIJKT, 1870.
.MONTREAL, 30th N()VEM|{K|{, isTO.

._
^o'"»i Mackay, J. / -.

Hixs—n'H
' ^^'""^^"^ "^s- Carlisle et tif

been ««d. IftteZlSTr' " ""i^J
"" """«'" "f ""> "•«« 1>»

X.
^. 5«t;«mm, for the Plaintiff.

1 m .. . ,

-^. & W^ lioUmon, for J)efcndant Carlisle. \ /
'

*'°*''° '*^**'^

Carter & nation, for Pefendant McConkey ^

1;^-

-.'
..7 r ••/
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COURT OP QUEENS BENCH, 1870.
:

«—
,

^

.

GOUKT OF QUEENStBENCHTmo?

7d

MONTREAL, lOrn OCTODER," 187o.

- In Chambers.

Coram TiADiihtr, J. '

'

;

^'L^IAM JIUIR, GKOROE B. W,R,,.„ j^,K« MUIR. E,Kcuxon«,

AVI)

JAMBS MUiij,

Aci'KI.I.ANTH
;

RKSPO.NDEJft.

w(!ro condcmnod jointiv and wvor»l!« „c x
'"'"• Appellanta

H.r Majo,,, ta M„ Council, i,,..mtKiS ';™""»"» W™' «»

Tl.cy all .osofc, „ffi,„rf ,„.,L ,» 2l U^b„;?'%''"lir*"^

«»la not aol without tW consant of intw^Su "7 ,1 ,1 ., f"'"'""

anf proceeding, the said Messrs. Stuarf& SnS we^^W^^^'T?the sirid application: and Mr. P.rH„= „..„.„! TT'' ?r^.'° *"PP«^' 0^

MuL
the8iHd&pplication,'^and Mr. Perkins.

" %«mU.i .,„„ tte »aidde.a«u ™d objeoUona b,hL':„".r3
attornej^nLfif^nspl for the tujj j^me

£

,-(

<l\

^1,

(>'
•X'

, ^

' V,.



M

•w^-- ' ";. -a^T "^fT." " '*^i ^Tf ^^^"^tm-

COURT OP QUEEN'S UBNC'H, 1870.

Malrattl,,

Xuir.

made, it is ordered that tlio mmo do stand n»«r f„- j . •

~ ~"

t<vn,orrow. when the said roHpectivrCW,:! T.^JZ" T",
*"'' ''"''' *«

do attend bofoi-o mo.
"'""""'** ^"0 •""Hen offered now prwont

Mc«r». Stuart & Snowdon and Mr. Perkina tK„ - l^^^
^''*^^''

and the naid sureties being pr^ont, it i ordered t'haf-
^P^^^'^e

"
oonnscl

tionwas made by said mL. sl^^t^nlCrT'^^
-aid William Muir, George Barelay Mui, Z^mef .^ut 7 '^r^^^^^
joint application by them, and on their beLfonr' '/' ^"'"^'j' ""^ »« »

Muir, 1 of them, has by Iw a ri«,u t^^^^^^^^^

proeeoding.and.to .fuse to'parirpatf t :;U th^!:^^:'' t^^^to give or join in sueh security being given for and „n h « b!S "ttf^\
''

disavowed and objected to all and mrv nllt^ • .^ '
"''°^''"' "* '^"*

or preceding or ti be a party tH^C^irSSS :;S:^1hr;rtsaid 'joint application is rejected.
fl^'icnnw tnorotor, the

Stu„rt & SnowJofi, Tor Appellants.
' '

;
i;!;;

''

PcrkuiH & liamsa/, {or llcapondoni >' /'v'
(J. A. p.) \

:. ,

-X---

«»,

*•*

" '•,

t^URT OF RKVIEW, 1^70. .-,: '
.

MOXmEAl,, 3flTH NOVEMBER^ 1870.

^ram Berthklot^J., }^ackA.J./andBkaui,bt. J.

,/"' Ko, 807. ,
.' k.

\ , / - ^orclyce\».Kearm. '
*

This ciuio cams u|) on a judgmont oftUe Sapcrior Court Dialrini „f Ti„a» /f

and costs of the Superior Court.
p^jr o^w aampjs

^ uT'^^'i •^' '"!? •*
J"^

^'^° "^""^^ '•" «»« «^« *»»* a man had a perfect_nghttomakefiresfor the purpose of clearing hrs land. and. then, if^jbt«jc«re (such as a high wind suddenf arising) the fire communicated w^thTtneighbour s pro|»rty, that he was n6t liable Hia Rnn^, jm . • .

|svie, of thet, though someZ^ ^:ZZ:f:r:^7fl?dliardon Torts says .h^ express negligence^ must be proved. iTfllt
IMZZ' "'""T^

"^'^ " ^'"«'' ''°^. ""^'^ ^«« that.thougl thet^maj'havo been^sprtead by wi»d, yet the person maidaa k. or nrJr^n.* I •

^^ Vcri. XI, No:iK, TouC , ^J|^ °"Pf°e it, ui

'^ UBalhj^qft 4 5a*ef, for Defendant.
?'* (i. •k) • (i ^ • - •

"4

^^ ^T.
^a

fep-^v^

.4

.«5,

1 . % m *>

^,1 '

I.
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COui SOPlHilJURl, l|;o^

%

n

MONTfttfAL, 31 iiAnS 18T0.

'

C\)ram BsKTliiBLOt,

• No. 180.

Dttharntt & «/. w. Irmoim & al

„n!:l1r°"r
"" '^<''«°"«'«""t des ddfcnJcurH lo n,o„la„t d'une obligation ),ar ot«

«U>Bont oonW do fbu George Do«b«ratH lo 1 F^vricr l8G2,,tl^^t^^

Iff; dC.claraUon qiloJo transport con.portait uno b,«oth(yqiie. n'aSienipft
dl gu<S son onn5g.8trcmcnt. Lcs defoudcurr par lc«r tl^fcn/c a« fond oh drbS"
ont rdpondu^cotto dctaando v6^v e„tr'autro« ruiaona kslsuivantes ;

"
P«rce«u'fl

appert do
1 aoto d'oHigation oonsenti par le«d(Sfendeur8 a foV Qeorg, D««barat,

'

par leB demandcur« comn.o faisant partio do lour declaration, quo le moptaht do'
la 4jto obligation avait dfd garanti ct absurd par une hypo|hcw4r roia

;;

.mmcublcs ddcrit« au dit aoto d'oblig„ti„«, o, qu'il n'ost pa/allU da^la d"
carationdes J)emandcur8 quolo transport du J6 ddcotabro 1867,- ait jjis

.

;

<!toonrdg.8tn5 au bure«u,d'cnregJ8trcmcnt oA «ont situ^.s-Jcs dita imn.oublJni
8.11our«^rqu aucun cortificat dW^iBtraacnt do tel transport ait C'i6 bZ&6
aux ddl^fldeurs, ou A aufiun d'cux," « . ^ '/^

,,
Peb CuftiAM-Lacour, aprO-satoir entendu Ics parties sur la ddfen^n droit

Darion, J)or!^H & G^Pign, avooats^SdK'i'ndcuj
Barnard & P^ignueh, avooats dcs ddffi.deurs. '

(P. E.L.) ' „
'

%

UOUR SUPERIKURE, 1870.

MO.VTREAL, 3*0 N©VEMBRE, 1870.

I ^

Z-afrt'//c & vir vs. Luhdlc.

'"""rn;reStWb.rr^^^^^^^^^^ o^^WP^I-u, *> payor, ct b,o« «.„d. » .«-

(No"^4^LtM^'"r'l^^r"™
^^^'^^^ ^-^ Co*;SupcWoi-Mont./al

viesdemandeurs sonten drol^de dedHiKnk ™;a^'„ ^^ j j-i. ,
v'^'^^.

,

urwirae a^n^m^^ mise eg/feause.da ddfendeur pour

: f-..

4^m

m
n
SI.|9 V

'&9*
li

.s:$
MtHi H

V Hh '

\" •:

:0
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COUR SUPERIE'nUK, I8M.

««.

t-'f

%

r

poH- patrdc« f«.U dan. ,« pT^U'-.^lKVc U ^llZo

.

dcH frn..dola prc«.u^^,:action, .t los d,,J,H,nH do|« pn<«cnto action.
^

Led..fcndour«ron,^„trd tto action par un« ccoption, «o rcconnai^anf

"omnCurr ^'''.P^T"."' ^-P-*«io«rrai,,Srlapro.„i.rodornd

cotto cidoptioi. ct .OH partioH uynnt pr(«6dd » I«,r prcuvo ia LW 1 Z^x^
juftomont aprC-H audition doH parties commo «uit7^

"!";'" ^""-^ '^"^" ^°

,
t-iuro u> jufeoinont r^ndu et pronono<5 pa? ootto cour .0 8 iuin lH7n

t:^2::!^:t1rl'^''
''-'-^'^ -^ ^andoUclttoMjr'

tipoLnlH.l.ei,Mr,dolendcur8,co.nnma au Ddfcndour on la prdHouto instanco.n con«cquo,Veo condamno co dernier , payor aux dcnandourT . « d 2Bon^mes c.-apr h n.ontionnc^CH, ..voir, cello do «15.23 etant .a «oiti Z fr LT^.urus par la d.t. Mario Loui«o L.poi„to po«r Tobtontion du dit j««omc d« 8 ,

S^TT V T T''
""""' ''""' ""° -tion HI., confLion,Xc^> dant la nu,...e dos lra.« dcs Dc^ondours Damo Martino Labe.loi vir «uJ.tj.gcn.cnt et cCle do 62.50 „.oiti. do cello do 85 quo los demand^™ do 11•csen .nstance furent condamndH , ^yor A la ditc Damo Lapointo-daTot ^.

,prcnu..r dc mai 18.0. lu la cour coudamnc lo di6>defcndeur aux C^L de la ^prosento den.ando dt action conm,c da„H «„o'cau«o contest,:^ do jfdcrnic^w
'^

clatisc do ccUo cour. i'\
po^re, OoHlre cf- Doutrc, avocats dos deh.Mndcurs.

^^ ' -::.' '.:

Z>*>lujMc/a' /i'ui«r(7/<, avocatsdu defendcur >

>7'i.'- .

-, W • V,-* ,--.V

/ . COUR- SUPKllIEURE, 1870.

MONTREAL, flO NOVEMBRE, 1870. .4^^
• Cbmni Berthelot, J.

' ""
:^

No, 2440. «

Guriipy ys. Couvretle. •
Jco«:-Quc.ur motion, la cour accorderBleconiS-ddfliut.

' "'

;

Le demandeur n'ayant pas rapport<5 son action Ic 24 de novembre 1870 jourdu rapport d'i.ell.; le ddftndeur aySnt produit s. copie du Bref d'«iiIuS
,.vec sa comparution, fit motion, aprip^s donnd, pour obtcnir congisSLa Cour accorda cette motion e^^nTjugoment est comme suit: La Cour,

,

ayaut entendu le d<?fendear sur sa motion da 25 NoTembrc

/:^ \
-l.;-.,^v
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% OOWR fUPERIBURB, IWfr.
— _ I^ "

'

""
' '••'i )

•
[ ..

| I , _j,|

'

qu'ttno aoUon a 4t6 intonUto en cotte ouuiia^ 'mm . to prd^t rittuufro mpportablfl «W»w
1« 24 . u c,,ur,.nt c.^ n'a pa« <SW rapporWa, il aoit iloiin4 Mto m dit dUftodcur d« e«;W
lA produrtion par lui fdto do la c«pi« du Hn-f .f'n.MK.intj,^, dr," I, dite .ollon. qw ,

t,

,

co..K*?d«5rdutImoli«olt accord^, ct aynui^UhW, ne<,«rUo U -diU tnotfoi ,0.
"

• a,nmVju,nco accordo au dil •'--
1||^|

jp- de U dit« Mtion a,^ dv^n^n.
*

lUUmger «f; l)F»nuyir», aval
I « foi>

, avooat du di^rcndcur.

5|RV,niMI,J'

1 I

•'
, • CWaw JlAMHAY, A. J.

f . '
'^i'e" vit. Arcfiombliult, '

.

}||it«!-That nil writs of uimiuniiii i„„oj from III.. ««.„(( r^,.,, _ . ..

-£ pT."
"'" •^•'^"'^"•^' *»•? ««i'J- i" tho adjai«i„« district o'sJ.W, for tho rockery .,f ui,uianco duo (br hou«a,roftt.

'

The writ^ ^r^
!LdS S "\""',^»r*'

-'^'-«» ««y «roci«l -ddrcHS or'dircotion kgomb*Hl.od thorc n On tho return of the action into,Court the defendant

^^^^^T'^'^'^t^''''"^'''' '^'^^ ^' ^'- •'^-"ff «' - bailiff

.
F-i^nJt^l^^^^ "^' *'"^ ^ -'^"^ ^«^' "•- ^«^>'e genera,

,
. ^^:^^^m^at'« counsel citJ>d nrtielevCwcTand iW, of tho'Cddo of Civil / ^ if

tTat io^^r M '^ ™? ^^ »n"«^c.^^<«» A ?«/on«."in whioh defendant says
'

' It' ^"* ^^^ 7"' '"' "•'' ^^'^^^^ •*« -^bo^y, Unin^pirtantTth s

onS?r"^'"^ •»? *<^°"'°>«'> *ho defendant to Appear before the CoZ '
•

"^

^fir^
Pboe Iher^in^entionod." By A^iCo Zh this is eZie^^ -- - : ^

pSlS^l^ Art. 1067 the. forS.« # I.

»f^aybeadd,^d tot>sh,riffortoabaUiffofsnohntW ^u^^^^^^
.

^*

m1

1i
mPwp if'

i'lf§

B. 17,* 1, o0!r86lia«ii.g anfiese proybions enaoto :—«• AJi wjit^,^
4"

r' .*•
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84 CIRCUIT COURT, 1871.

«^M iBSuing either from the Superior or Circuit Court, moy bo addressed either
Ar«i>u>b.nii to the sTieriffor to any bailiflFof the district in which such writ issues and

^
may bo by. them served or executed in such district, or in any other district
or to the sheriff, or to any bailiff of such other district in which such writ is ti
be served or exectttcd." Now what is this direction to a bailiff or sheriff?
Curious to say the form given as referring to^ Article 1066 gives no form of
direction, nevertheless it ^annot be maintained that the direction is merely the
address of the envelopg -under which the writ is conveyed to the bailiff or
sheriff, for Article 48^ay8 that the direction shall cf>mmndhim to summon the
defendant. It is tli^rAforo- the order of the Court expressed by the Prothono-
tary or Clerk If.Jhis interpretation bo correct, the only question that remains

-^ « as to the effcet/6f an omission to direct the writ properly. This question is
decided by Article 61, which declares that " the formalities mentioned in

• Articles 40, 48, 49, and 50, are required on 1)aih of nullity." It cannot be
^^^^^^^ that this nullity applies to the Amending Act already cited, (33 Vic )The defendant must therefore succeed on his exception d laforme and the action
be dismissed with costs.

* n 4- , T 11 « .^ ^ ^' '
Exception maintained.

^untmgfon, Ltjblanc,&Mf/es, for Vhintiff,

Girard & Girard, for Defendant. ,
-

.

(J. P. N.)

; COUR SUPElttEURE, 1870. * ' '

^
MONTREAL, 31 OCTOBRE, 1870.

H CorarA Berthelot, J.
• ' < No. 1479.

St. Denis VB. Bdauffrj. / *v

j0o«^Qno lo rapport do I'huissicr, qui constate quil a fait la sigDlflcatlon entre onze benrea et mldi

v>
est sufflsant.

Le 7 Jain 1869, les avocats du D«;fendeur firent signifier une exception ii la
forme aux avocats du Demarideur.

L'huissier fit rapport qu'ilavaitsignifidcette exception le 7 Juin 1869entreon«e
heurcs et midi. y^

^^

Le 22 scptcmbrc 1870, le Demandeur fit motion pour le rejet de cette exception,
'' pour n'avoir pas <5td signifide aux avocats du Demandeur i une heure convena-
" ble et legale," IcSquels pr<$tendirent que l'huissier aurait dft constater I'heure
exactc a laquelle cette signification avait 6t6 faite et non pas dire entre telle et
telle heure. C. P. C. article 78.

Le jugement de la Cour renvoie cette motion.
La Cour, apris avoir cntendu les parties par leurs avocats tant sur la motion

du Demandeur produite le 22 septcAnbre dernier que siS^le mdrite de I'exception
i la forme plaidde par le dit Ddfendeur a Taction, a renvoyd la dite motion, ei
mamtient I'exception pdremptoire i la forme et renvoie Taction du Demandeur,
le tout aveo ddpens.

/>o«<rc, Z>ou<rc&Z)ou<r«, avocats du Demandeur.
^' %P' ^' ^ Lorimier, avocats du Ddfendeur.
"^Cb. l.)
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MONTRE^, 10th DECEMBER, 1870.
'

C^oram DuvAL, C. J., Cabo.j/, J., Dbummond, J!,'Bai,olet, J., Monk, J.
'' .^

. j No. 2».
,

" WALTER MACPARLANE,

(.Dejhuhmt en gamntie In the Court below,)

.„_ Appellant f

'

. <f(

martjia dewev,

^ BCSPONOENT
COMPOCNDINO PELONT.-CON8ENT OBTAINED HT THREATS NULL.

2nd. A »on having aoknowlcdgod to have stolen »26 from M the littor th™.* .the Mn arreted, induced the mother and son to sL a no^e In *^f
'""*'• »'"^t«ntog to har,

B«.B.-The note under the clrcumatancM beingSbTth' mother u^^oI^h
?!**'

her .o».:th.t there wa. violence, and no coCnt or leLTconir « ' """"""* ""'^^ *<"
* not be held liable.

*" consideration, and the mother could

The jadgment of the Court below, rendere'd by, the Honoi-nble Mr T.»r «Bebthelot, on 30th May, 1866, was as follows •-!
'^"'*'"'

«enti et souscrit le billet di. 11 No^embrrLe^ lu. 7'?^!"r"' '^ •'«'»

ainsi consentie i cette occasion. \
"'^-^e^aei obligation par eUe

^Vaque depuis I'introduction de cette>etion, la dite dem^^eresse en «,r„nra^td condamn^e par jugement de cette coV en date du 26 Blarilfifi
^ "

ment du capital et int^r(Stet frais de protet\i dit bill*.^Z i r v . *
°" ^"'^

..^voir; la somme de £100 15 avec ^t^ tl^ £ito .2- f1?^ '''*'

1864, et sur quinze chelins depuis lo 21 S rs Islo 1 f
^ '

I
^^ ^'''*'"^™

liam kinchin, comme porteur'.u dit bilS nLtLf ZtT".'
^^^^

num^ro 2263 centre ladite Martha Dewey et le dil >^L^T^' *"' """'^

.entetsolidai.„en,etenoutre,au.fra,^::tl-^^^^
.
La Cour va tout ce que dessus, a condamn^ et condSe^l^lJ ^'

garantie , indemnis. la dito de.anderesse en g^::::^r^^^^
.' > \ -

^ma

I >
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Maeflirlulo

Pvwey

..%:
^.to^t;,riuc fruis du 8u«dit juireincnt du 2G Mi,r8j 18(50, Ic tout avcc di^pcns do
ue «ottc action distrnits, &c.

The Jiict.s of tk; c:i«o will nppc-nr from tl.c nrgnJiPnts of counsel
jlAM/ J. ./. v., (M\ for AppclLint :-Thc acnin in which the JudKihcut now

appealed fro.n was rendorcd in the Court below. .Vas based upon the pretension
ot Martha Dewey, AVulow Stru.hers, the rCspont|cnt, that Walter Macfarlane
was her c,.,nnjt uirainst any suit or action upon aLpon.i^ssory note made by her
jointly with one James St.uthers,hcrHon, at St. llJmi, the 11th Novcpiber 18G4
by whuh note she an.l Struthers, her son, pronjised jointly nnd severally to
pay U 00 ey. to the onler of ALicfurlane, the' appellant, within one year from
that (late lor value rceeikt'd.

i

This note was o.uloisod by Macfarlano toWilliJm Minchin & Co, the plalnV
t.lTs ,n the mam aehn,. i„ th. Court below. Mi„e[,in .V Co. sued th& respondent
Jd.>r .ou upon it; she then called in the appellant Maclarlane as hcrgar<n,f,
laimm.hat he shoj^l ho,^ her indemnified against Minchin's claim1 th;

,noto. on the ,,ouncK ,k^^^^U,r Dcelaration .«, ,,n.n„!c, <"J>l.at the note-,
,

1^

was okaiued and o/^orted from her by illej^al moan.s, to wit: by menaccH and
'

Jhieatsthat if she did n.^t sign the same, the appellant would cause the said ,Mruthers, her son, to :be arrested on a chargoof havinp feloniously stolen
money, to wit

:

$:.'0 and upwards, from liim
; and tims involve her in ruin and

" dL-iaee
;
and that such note was obtained without any legal consideration, and

" in lact ior illegal eonsidcratwn, to wit : the compounding of a felony."
The appellant and defendant ui g.mmtie, answered the demand a, <^w»/,V

by al.c^m.u ilu.t the. note was given loj^ valuable coWideration, by StruthWsanti
the responde.it, the consideration bof^ a like smn in^^ which Struthers was
indebted to the appellant tor mon^y hplon^g to him which S!Futhers had
appropriated to his own use, and whicli|a|topcllant insiste'd that Struthr-rii
then actually owed him. "^9Kr
.The appellant further alleged by his plSloSt the respondent never was^hreat-

cucd in any way, nor wcrd any memrcijs used.cither to her or to her son, to
induce her to sign the not(

;
but thai she signed the note at the request of her

son as surety for him, upoi
i condition that he would sell and transfer to her ill

his share and mtercst, movpiftlo ami immoveable, in the estate of the late James
Struthers, his father, and tfcr ^deceased husband

; together with all the rights he
had as legatee of-^s fathdr; and that in fulfilment of his promise, andln con-
sideration of her haying signed the note as surety, and at his request, the said *-^'

I

S ruthers by deed of sale executed at the Parish of St. Urbain Premier, on the
^4th of November, 1864. before Lebrun and his colleague, notaries, transferred
»ycr to the respondent, accepting thereof, his share in thp entire succession of
us father, consisting of a one-third right therein; in^^hich succession was
declared to be comprised a farm in the seigniory of Beauharnois containing about

/ 80 arpente, with a brick house, barn, stables and other buildings thereon erectedAnd the consideration of that transfer was declared to be the sofb of £100 cy
Which Struthers thereby acknowledged to have received frOto his mother, the
respondent; but which in reality was the JElDOto!- which she' had become
Becunty fclr him by signing the note in question, jointTy with him.-•I
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Tho appellant also filed a general answer dcnyins thcalldc^itionsoPfl.. 4^nfs noon, and produced with his pleadin., L ^.X ">"'""'' r^*''° ^^"P""" .»--H.„c;K^n^^d^;dShL;srr^:;£
inado by Struthers to the rcsDondnnt vl

""*'>''"''«' copy of tho trunsfcr »>•«/.

ivna rendered in tho L erLT^ou t "t M^ 'VT "'" '"'"'''
«» J"'^"""''"*

fKdntained tho action " 2 ,„^ro.! I

"
', f

^
^'^ •^"^'•*'° B^rthelot

;
^ho

^ in aue^Uon Withes r^Cj:;^^^^^^
k the threats which the appellant held out b.fore h ; ll

j'^^^^iucnoe

fon to be arrested for tl.eft ..„d felony unless she li-'.ed "°""r- '^-

Stewart a^c Hiritti^p^ :^:t::^
- '- '^^^ ^r...

^

'jucstion. and also the app Hunt hi .S S^ 7
"'""'' '' "'° »»'« '"

Marfan, «truther, wl.o 1^: i:rLf:uh^^dt '^ ''^^^^'' '

transaction as established by their testimonv hnJ • Tu, ""*"'" ''^ *'»«
I

wstru..e..whobein,Li,h;rr^;rc^:&:::t^
'

a« independent and impartial witnesses, is as follows - ^' ^ ^" ''^'"^'^

«.>ed theapp/llant^^tve "Su d^^^^^^
"'^'.^ ^"" ^'\""'« -«•

i
'hou^f^ .a,^^„i.ed' tavern or ho el Lt 7" °' f r^^'''^^^ ^ ^^^

hi.s board and lodging when ho remained at her house tLa ^'""^"[^""« «>'

day. the onp^llant went to ch«rch, and on bistt'rfluJhIf""^ ?" ^"•^•

taken putr«f lils^carpet ba" Wbicl ho l.,i,l uA " u **'''*'°<'J' ^"^ been-

Monday Norman^^art Z^t^^^^^^^ ^» ^ '^'^^'^^

brother-in-law of tt« respondent, and told W^p ta il

^

har^^^^^^ T "^ ''''

of losing nioneyin Mr^ Struthers' house; and tt^eIS r
'

T^^'*'^SFaktoMrs. Stru^bTs ab.ut it as a friend tL jLt S u 3 ' "''^^
witness's nephew, was suspfected of havin^ taken tanT^ . t"' '"'""'"S *^«

still bad it, be and the wt, Isaac Str^tL^ X" g^rffe ^'if^f
^«

whole family. tbe;;i.:::u:LTb:tit:fs^^^^^^^^^
out of his carpet b.g, reminding him that he hli ^t hXtf;^
tbe previous day. and that if he did not giveS bit hi'

""^ -^'^'*
amount he w^id take tho law of him,:.^::^^.^^ %^f^^^^

^

Macfarlane, the appellant, went out of the -door Jif toLve1 l^^'T^'^
Struther, followed hia.,^nd they subsequently rtente^i tl« t

^^''''^'^«'

James Struthers after some further con^ersatL wTtHhetJr^^
*"^'*^'-

pin accompanied by his uncle, the wUnei. He JK . '£ftr^ir
* '°'M .mount of money oat of it, and ^turned to trhC- a^l ^'^ *""

.ftenrards. James Stn.be„.koowle^^ to l^.e'tJ^rti^t:':':^:^
' --

'

"
• ~^'

W I

** \

««

-. '>
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writing a nolo fot that amount; tho rospondont objecting to take scHmall a sum
.nsisting that ho had^tukon at loaHt £10flrand that ho would not |So88 than
that sun. Then tl« two,,fitnesses appear to havo loft tho room; and uVwom
.ubsoqiicntly called back .nto tho. room to «orvo as witncHScs of tho notosucd^a
in tho Court bolow, which had been prepared during their absence. Before 8i«i«>
Hig tho note however, tho respondent came out to her brolher-io-law, Isaac
Striithers and asked l.is advico as to whether & would sign it or not, having
boon asked to sign it by her son. The witllfss advined lier not-to sign the noto.
unless she had oonfidoneb in James, (meaning her son) that ho would go on tho
following Monday: and assign to her all his claim on his father's property. On
this J^mes promi^d to do .so, and she then signed thonote, tho appellant telling
her and the w.tn^ses, that if her son did not keep his promise and transfer his
property to hor,Ti6 would acquit her of one-half of tho noto.

Sttiart describes tho conversation which induced tho respondent to M^n the
"

note m question, at greater length than Tsaac Struthers. Ho statca that Macfarlane

t"^f r'u r''T '" ^'' P'*^'''^" with taking tho money, and that
Struthers Bnally acknowledged having done so to tho extent of $25, which <

Macfarlane said was ridiculoas, alleging that ho had taken a great donl more
That after this acknowledgment Stuart and Isaap- Struthers left the room'
leaving Macfarlane and James behind, and that shorUy afterwards James came
outof tho room and wanted his mother to sign the note fll question, which at
first she refused to do—He then oflFercd her a team of colts if she would do so-
she objected, saying that they were iiot entirely his.-He then oflFered her his
share of the property coining to him from his fiitlior. She hesitated for some
time, said to Stuart that she i^asafraid he would go a,,ay before he secured her

;

but on y as to the security she%as to get from her son ; and afteVho promised
faithfully to stay and assign over the property to her, she oonscntiid, and,
signed the note—And it docs not appear by the testimony of either of th'ese
witnesses that Macfarlane urged the signature of tho note by tho mother • but
only insisted that if ho took the note in lieu of his money, ho must have security
from James Struthers, who appears to have had no moans of i»is'own beyond
his share in his father's property.

Both of these witnesses agree in saying that they all understood that tho note
was given l,y James Struthers as restitution of money actually taken by "him
from Macfarlane, the appellant; and not by any means as a bribe o» eonsidera-
tion for not prosecuting him. Tho appellant himself was exami/ed, and he
confirms the statem««t,of the, other two witnesse8.-And he fniyfeer describes
the interview he had with tho respondent, at which no other -^eitneSses were
present. It appears by his statement that the mother, having heard of his
suspicions of her son, called upon him at another ho^se where he was stoipin-
after he left her hpusc, and asked him to come down to her house and settle th?"
matter; and that hi»-going tliore with Norman Stuart and Isaac Struthers wai
at her express request. And he proves that it was James w^o applied td his \mother to get her signature to the note, and describes in the same manner as
Isaac Struthers, Norman Stuart and others do, the negotiatiflns between her and
her son as to the interest in his father's property, as a consideration for signing
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the note -.Momver lie atates that ho entlwTi^TI

-
ho would not Fosoouto James Struther.: !f i. .

"g^eement or promigo that
considered himself quite at liberty te inJ£ '^^^

f"
^'"^

"'""''J^ J »»»» «'"ays
to have taken the sle view of Ws poTilT nT' ^^ ^""^ ''^^'^ »PP«»"
the restitution of the money ^ "' "" *" '"^ »»>« """-try shortly after

f^^^^^tl^X:^:^ ^:- --Peots eonarms the evidenee of
favorable to the respondon't that?h '

S "^if^ t" '* " "'"•• "^ ""'« ™«-
appellant that her mother was in the habit of r^- ™' '^' "*"*'''"«"* "'^ »»>«H thdre being no inn in the noi..hbourld I'^ ""v ''•^«'"S P^op'e for

the\<^iatio,V between her mother and ,^lT ''"^ "'^"•^' ""'^ ^-"b-
"

Bhare .>W f^er's property, very much as t T''
•"'^ '^' '"""'^'^ «*" »>»

he other^^«._Sho'^ccn„inIy Ty th„
," ""f'' ?" ^''^ ^^"'"-y of

inght that her\m would be arresfed a^d n!/ °""*.''f
"^ ''«'"^*' '^' "«'« ^o"

of his share of bather's pror^.' b!^ m """"deration of the transfer
refu«;d to sign the nXuntflXL^ ^' '''* "''" ''"''' *•>«* her mother
two assertions appearll^^tii'" '''''' '^ ^^^^^^ ^''^ P^Port;: tt

be .ad^irr;:r::^S:r V'-^- *^ -p«^ ^^« -ey

'

»e> ^ "^ '^"^ aX^cent cause or consideration for the

««.oj, „blig.«„„ „f „,„ .
'°W »» . ^ « h., b«,„,|,„,„ „, ^^ ,j^„

the e,ed,to« to her, anj it j. proved^hat ,1^ ?°" '"'' "'"'""""ion from

,>,"*onM bemmediate) "ponrfiZ, • i^ '' '"'»/«''•««•, «.d thai

'

MMftriaM

\
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MMfhrlMff
•n<i

Itawtjr.

tftklnj,' Duniiiton'H money, and wua threatened by Touranain and his fVlond* in
a house into which they called him belonxinK to one of thorn. Charrot gave his
noteH (or 81M00, decIurinK >» n Bcpnrnte paper tliat ho did so in reparatiiJn of
" differcnB vols, choz Felix Touranp;in " ; the paper being framed to enable
them to convict him of theft if he did not pay Iun notes.

'

f
Chtu-ret br()u;,'ht an action t^wot aside tlie notcHon the f,'round that tlioy Wci:»

obtained from him by vtt.lenco and eormtraint. Tho Court, however, dismiHuea
Ilia action, hol(linj,Mhat the constraint ellected by threats of proaccution wait noi
an ilU'jiial ctjnstriiirit, and iherofore not u cause of nullity.

Thereupon tho Minister pf Justice prosecuted Cluirfct tor' tho theft, but he
was acc(uittcdi ^ _-—

r

Then Charret a-ain proccodcd by action to set aside tho nottis on tho ground
that he hud received no con.Mderation lor them, and his uctioa was mointaincd
upon the ground that his acciuittal establislicd a choso jugeo;\lio fact tl^t no
theft had been vommitted. 'And the pretention of Tourangiiilthat^isjiidg.
mcnt conflicted with the first k controverted by the Court 'of Cassation on tho
conclusions of Mr. Meiliu that there was no discrepancy between tho two judg-
ments. For, thoufrh the first held that tj.o circumstances did not itltuto
r,ohnce or constraint in the eyes of tho law, it did not hold that there was a
valuable consideration, while tho second,' holding merely that tlicre was no con-
sideration, rested upon the verdict of acquittal of Charret.

2 Dietionnairc dc Droit Civil, Vo. Violence. II fautde plus (saysZnofetriao
vol. 3, no. 015) <|uc la cruintcest la cause duns la monaced'unc contrainto ill«5"i.

time.
"

\ There was a valid obligation ofi the' part ot Struthdrs to repay tho inooey ho
had taken, and that obligation was a 8ufl5cicnt cause or consideration for tho
note.

'

.

"^
,

Larombi^rc has di.*cu.sscd this question at somjo length, differing as to tho

jTS, but not in the conclusions
principles which govern tho case from other

he arrives at. His decision is that tho obligati3tH!btifincd by a threat of prosecu
tion for a crime is a valid obligation to the extent to which it may justly bo
regarded as reparation, (see volume 1, pp. 72>and 73, Nos. 11 and 12) and he
suggests thatahe appreciation of tho ahiount of reparation should bo liberal (see
No. 12, latter part, citing the above authority from Duranton.) Thia-deew&a
of Larombiere really depends more on the question of valuable consideration^
than on that of constraint. IIo says tho coniraot was good in so far as there
was a consideration, but bad in so far a^ there was none, and whether thoro was
violence or not, does not affect this decision. His conclusions therefore are tho
same as those of the other authors cited, and it may be questioned if his division
of tho subject, or his reasons, are as good as theirs.

Fourth, that the proposition of tho respondent,, that tho consideration was
unfounded and iHegal, is nnfounded. Because, tho only ground upon which such
illegality could be alleged is that the note was given by the plaintiff en garantie
for the compounding of a felony. Btit it is essential to establish the charge
of compounding felony that an actual agreement not to prosecute should be
proved. 1 Bishop, No. 505. '

L
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w«« valid, „„ „ot„„, .«J„;,72 fo nt "? '
'"' '' """ '"'^ ^'"" "•» »"" »-'^-

Har4i»« ... Coojor 1 « 'l 4G7 m"
""

7/. "-''"-. 1 C«.„pb,ll 45.

" in Williams ... B.yIoy TW ,,„
"

» '"IT "'' "^ "'" ''^'«'"""" "^ 8«i't> ^^

ti'o "Krccmont w«h to 1^ un tho wM "'"^r''V"'^
"'° P™-""t. I„ that com,

nor „«rccmo„t, and in tin. c ,«o t o„1 " ?
"'"'""" ""''^"'^«'- "'' «^'J°"«°

af>er bargaining .u./Xrtnt:rvT:; ;''""""'"*'"" ^"^

Bub^aiucntly gave licr.
^""""'J' ^'°"»^"-;f «<>«, wluch iudoninlty be

/ /></(/»'iro7j on Contracts n 01 oo « wi -» "'
1

' the contract mny occordi, .^ J'.. •

^^'""""^'^ ^^° »c' wl.ioU is the sufcjoot of

but ,/,,« given us rcDroscntin.r thn u
.° *"'^'«'«»n«nt not to proaccuto.''

Fifth n„» ip »i
" "'° "'"ount as bcinjr about iJi-??

- The principle i,(,,.i if ;(|j^ -^
till, licp mc Ujeh upon ll» i|l<i,„i|,. „r .

P"'"WiM'dng up «uj miking

.. .ho doe. b, h»\c.L :t™ ;"
;; rnf"

''T
1"°=""" "™'""i"-

.ha. .ho. c.„ be „„ ctribLn .mon^^.t,,' dt?,"^ "" ''""'"' °""-

«.ioo, Dumber 2263. ..«« hlrTnJ r V "°""°"'' '"•'' "'"i'"'<«i ••
,«-•«.•. to recoverU Im in.l'.tl"''' 't'"?'

""'' """ ''«''™''«»' "
.^.mou..«f .p„mie»^ „:JZ'l!l;;;'^^„«''3

.i,h into™, boi„g

1804, made b, md James Strutt,ers.L?k ? J '
"" """ Norambor,

J«.- after d.to' to the ordTr.Sntait ^
f '""'""''«* «»•

bim and b, bim Werred'to wlmmIZ " '"'°'* *"" ''•'"™'' «»

.J^llTCl^-ttif r '"-"""' '° «"-" ""^™ *'-^7 UMgal m«M., to wi|, b, n„„»,e. .,j t|,^„ ,|,^,^^ ^.^ ^^

V*

tdaitiufi^.
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a<l
Utwty.

•iRnwiid note the defendant m gnr„n,U would .t onoo oau.e tl.o «ij Jamc
mruthern, hor mn, to l» nrrc.M on a charRO ofhnring fdonlou.|y ifolcn ii.onov
to w.

.
twonty dollar, and upward., IVom defcndnnt «. fforann'e, and thuH Involve

tno plouiliffj-rt giirnntie ifi ruin and dingrnco.

Tl.ut|H,id note wa. obtd^d without any l«s„| conHiderntion, and, in fuct fi.r
an illi'Kul oonHidorntion, to 'ift{^\w compounding of n folony,

Waltor Macfarlano, the defendant en ijaniHtif, pleaded : .

That the noto was given for o valuable connidoration by the innkorM .fame.
Htrut .era and hiH mother, to wit, for a like .urn irr which H.ruther. w.m indebted
^le..d,.nt Mujifaflane, for money bolonKing to hin. which S.ruther» had apnro-
prtirtCTjtd Tun own uno and whi jh ho then actually owed him.

That plaintiff ,« g„r<,ntir waa never coerced in any way to nign miid noto, but
^•he H.gned it an aurety for her aon Jaluc. HtruthorH, at his re,,ue.t and upon his
promiHing to tranHfcr to hor hia interest in hin lut,i father's estate, and that hoJ.d do «) by deed of date lUh November, 1804. ' Thit shb therofuro got full
value for Higning the note.

**

The general itwuo waa alHO pleaded.

.
The circun,..tancca under which the note was nigncd arc clearly brought to

light by the evidence of record, and are aa follows:
The plaintiff .„ g„rnntir, an old wo.nan of sixty-six, and in a poor state of

health lived in a small farm house with Iter son .Tames and her daughter. BoiiiK
poor she sometimes ullowe.l occasional travellers whom she k.,cw to stop in hor
house for a short time, making no charge, but accepting what they gave her
On Saturday, tho 29th October, 18(i4, Mu«ftrlano put up at her house and

remiunod over night.
"^

» .

(re retiring to bed he placed a bag m.idc out of a towel, and^which ho
alleged to contain money, in his car,Mjt bag, putting tho latter under tho woshstand
in his room.

At tho same time ho remarked that it m^ a very hard time to get mlteoy.
Tho iiflxt day, Sunday, he wont to ChuroJi with tho family.
On Monday morning, ho took his bag and wont away without saying anything

"

Ho returned to dinner and about one o'clock loft for goad, still not saying any!
thing and apparently without paying anything for his occomraodation. X few
days after this, he seems to have returned to tho house and said somcthinj? about
having lost woney-.Thoold mother hearing of it was thrown intoa state of great
excitement and followed him for a mile or more to tho house where he stopped
She then asked him if he had lost money at hor house and If he suspected any
one of her family, being all the time in great distress and crying. Afterwards
on the night of the date of the note, he made his appearance with two other men
at her house. He appeared very muoi^xeited, accused James of having taken
his money, said he Ha^ everything prepa^ ta-have him arrested, and opening
the door said he could b>ing men in ten minate«. After a great deal oftalking
James admitted that he had taken $25, and offered to give a note for that amount'
Maofarlane, slapping his hand upon the table, saijl : " Now you have owned it. less
than $400 won't settle it."

James did not want t^ give a note for that amount, but finally ngnsed to do so.



'la'^i^f^ \ r ,»' •«

/
COUHT OPQUKENH BENQH, 1870. .93

f\

Nacfnrlnno then wiihcd Ihn nintlin* »« k-«^ -

.J.i«. thoM .o„,.„ ,„ ,i„„ .,,„ note-.' .„j i??''™,'"'
' ''"" ''"' ''""•'

Ht'iieo o t 10 o (I woninn «l.« -„. I .i

«"""rjr. All thm wiw in llm pre-

T,.,.„ .u.r.H;.::rih:'::ri'',,,r:;: r """'^"?^' '"- -'
rioml. What took nlam, tl,«r« I

. '
'""" "'""'• '*" ''""' ^"'"^

w.u.„ t,.o .f.r i: o^plrr^c 1: :r:.!;r 'r t'V''-.
"«-'«-'

•' If you will „> .|,\„te I will t«ro half of U off T^ .

'""'^^"'""" "^'"«'

make it f„r Ic." The note wa«rt re a „ .^
'

wi .T
""' '" ' *'"

V Tho roHpondontHuS Iuh! '"r*^^"'"^
'° ''" """' «"»»-l»e"tl, did

^1.. T^ethoro::^r,::::::r:::^::^;^^^^

^</tt i!Z:f"' """"«" '""'' ""'^ ""'^- *^« '"«-- of thrc.„t«; there w.

been in tho room alone with Macfurll i
'^ f'T"""

"'"^ ""^''^ '^' ''««J

agreed to accept tho transfer Juwii^^ 2^ "'"
,

""'"• "'""«'' '"«''^ ""^
boeu forced Jai,„ the note «)"! hfCe^Z^^^^^^^

^'«"
''^T' ""'""S

'

vored to protect herself as best she mi.l ?^ •
''*'''' "''""•^ ''•^••' ""^^^^a-

native was the aj^t pfSn "
• / T

"^ """"P""« *''° *""«'""'-- ^he altor-

Ctl.. That tlJKoC »Zf I

^"'*""'" °'' ^''"-S'"^* Struthors.

converted thatIR „ ^tu Tn"?/" ^J " "''"^ "'"^ ^«°" "-"""^I.
on the knowledge of rt;rrd°2:e1

""t , 0^^:
''

'^"t ''« ^'-^^'^

arresting tho son. to obtain the securiro •

t e m ther t ^T "^i"''
^" •""* °^

i« no proof except to the extent of tw ntv five doT I
" """ °^ '*'""'' '''"^

and principles of law
^'^''"'y-fivo dollars, contrary to tho settled rules

.blig.U«„ to m.ke gJ ,hi.bfo Id 1 °, '"'''""' '•'""''''»• "«

w» «...«„ ,„ bu pi™.. „„„i. i. udS; ^'sr"; A°
",",' "^'

Mgned, not for uiy liability of km »..
°

.
'* '" «"" *" tke old noman

».»d„t^ forL ..ri^'thoS"1" '7:/" '"
T- •"," *•' ""

""w 6, tb. „id..c, wbicb di..i.,^ tZt1 ™ iXr ;v r "t-UDkeepe, nor boarding-bome tope. ' f"'"' "' *"' '«'"'•'

#«':

i'

i
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MMlbrlu*

0twty.

fssi

II w«. «U, „rw„.,l ilmt If tho coirtlJoraflo,, for Iho ,,ot« w.« M,« co,,,p<,„„.li,^t
01 Mony or Iho OKrediiK nol t . prrwcuJi., Ih« r..iHM..I<.|i» wn» n p„rly to it
«na iho law w.>iil.| not coiiio to lior nMiitanuo Ih-chuo „l,c coulJ not tik.a.l b.'r
ow., hnnau'^l lluf 1, i, ,,„ito ol.,.^ tl.nt tl.eVe«p,.,Hlonl W«* an unwilling p«rt»
tl.nt, .r. f«ct, Ph.. ..otcnl thn.««l, f..„r ..n<I that thtro wn» norcnl con»t-nl W,c wi'
not .« /«in ,/,/„.,„ will, ih,y{p|H.||niit. ^

'

T;.., rc|.p.«i,|cnl r..^r« n,(rticulirrljr to the onra of Willinm. nn.l Mnyh.y rnportcl
1" I I', n. fc„g|i«h nnd/lTiNh AppnlH, p. ':0()-L'22; which \mm . rtf«...rk..ble
rwmhl,ir.ou li, th« prt/.-nt ono, uiul in in principfo idt-nticnl with it.

I Iio fiictM of ih« i<i«) iiro;—
" A HOH cnrri.^, bankor^, qf whom he, an wdl a* hi* fothcr, w«» n eu«tomor'

corlirm pro,,,,Wrjr not... with Lin r^tho^M ni„„„ „pon th.>ni un ..„il..rm'r. Tht<,Mi
e'«^)rH.,„„.„yWero f..r>(..ri.H. bn oi,o occ.,M.,n, tho fnthoV'H i.ft..j,lion w<.„ clU
10 U.0 (acU],„t „ pri^,„i,„„ry noto of his hou, with hJH (iho fulht-r'H) ,iauio on itwn»I>Wnt tln» bnnkor* .li.hoi.oroJ. ' Ho noonied to hovo ooniniunicutoil the
ucu/iho m,„.. who imu,udi«toly r,..b.cn,eil it . but thm was no direct evidenceto^ow whcih.T tho lather .lid ..r dW not really jindorntund tho nnturo of the
«nm.ction. Tho f.ct of tho forscry wa. ..florwurdi diwovercd ; tho «,,, did

- not .l,,„y ,t; tho bank.M ii.Mstod
,
(though witllout unj dirt'ct thrciit of. o prose-

cution) on a sc.tlou.ont, t.i wifioh tho father wan to bo a party j ho oonMi.nt.Hl,
uuU executed an H};reo„,.nt to make uii e»juitablo i,iorl«ai5e of IiIh pn)iM3rty. Tho
notes wM, tho foiled en.iorHomcntM were then delivered up to him.

lleKI, that tho OKreoineiit w«h Invalid. A futlfor apptmlod to, under '«uob
circuniKtances, to take upon himself » civil lh.bility, wim the knowledge that

'

unless ho doc8 so, hi. «.,„ will Lo cxp..H«.l to a criinin;il prosecutian, with a moral
certainty of conviciion, oven th..uj;h that is not put forward by any porty oa
tho motive for tho agreement, is not' a free and voluntary oRcnt, and thtfngroe-
mcnt ho niaken under such ciroumstancmii is not onforoeablu in o(|uity," *

At a meeting of nil tha partii-s at tho bankerB, a conversation took place about
'

» (Ktllemcnt, when it wa« stated, that it waa " a sori.His matter' and " caaoof
transp..rtation for life." They also Hai.ir/»If tho billa are your,. Wo are all'
•Rht; if they aro not, we have only ono.courso to pursue: wo cannot bo partiija

to con,p„unding n felony.". The father then qipnod an agreement mortgaging hi. •
prop«!rty in consideration of tho notes boipg given up to him.
Tlm^ord C'hnDccllor (Lord Cranwortli)'said, (amongst other things ) " the-

casein point qf fact is this :—Here aro several forged notes. The bankers in t^e
presence of tf.e father ajijl of tho person who forged them, say t<i the ftther what
amounts to thjs

:
' Giyc us security. to tho omount of these notes and they shall

all be ddivored up ta>u; or .do not give us security, and then wo tell you we do
mlimnn to oompQund a felony-in other^wordS, we mean to prosceufo.' Here
was a pressure of this nature, we have the mOans of prosecuting and transporting
y^r son. Do you ohoosfl to come to his help and take on yourself tbe amount

'

of his debts, the amount of those foii^crics? If you do we will Hot prosecute.
If you do not, we will. That is the plain interpreUtion of what passed. Is that;
or is It not, legal? In my opinion, I am bound to go the length of aaying that
I do not tbink U is legal. I do not think that a tmnsaotioii of that sort ^oald

- .W
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»•- and v.Vi uZ:^ •*!''. i'; ''"''•""J' of -"Vi..!..,, „..,. U, V«r.lcul ... „

or .•.'r..o.,. un:i:^.:I"l' ::;:::'^.^'^''';'
'•'" '"'

" '•*''''^,-*«^HttL;

"'>-'ii-. which i, „ o ,r 1^
'

,:J;Tr<'""
•" «'^": -•'"f")' ^-^^- •!"!>

wI.o enter, |,»,„ i,, • Ilut-lti j' /? .

'"
'^ "«""'*> "*" '^'" '"J'^'^»«'

U...t civil «Lli.nU..M J h! V, .
'

.

"^'"« "'5 ''''"'*'''^' *''" -""""i of

of a ...an who nc.c,l^^h .. » f
'

,*^^"'"" '"-»'"'«-• ''"'' "'" the^.-cuVi.y

llMAirl«B«
• llal

t(.-U;c^tUc,lrulcHOtt.ltri.«u,,lci,or^w?

« k'J'^
.* not a c<M|owhere the bunkcr^arc

•oiiolu.ioi. thai . ™,t ,/ / , - . °
'""''"" "'""»• "of to com» tc th*

of p'K'ii^Ttld ;ir'^'';.7,'r
""" •"^'"' '» p"'p«.

«/ -1 • ...
""""Hn.ty. 1 think, thgfofoi-e, that tho deoren wt. «». k i.^

.^ada ,0 th.8 case, is a perfectly correct decree 'I
'^ ^"^ ^*"

-

In the above English oaae tKEFwime wag foigery
In the present case it was theft. »

.

B
.

°'"'"'"°'"'"'"'°l«"''«S»™M«urit,the.w„,„„|dbepr««o„M.

I
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f
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In the present case the mother and son were present, where the mother was
given to .understand tiiat unless she gave security her son would be prosecuted.

In the English case the father had no consideration for the mortgage that he
gave, except the receiving of notes that the bankers knew to be forged, in order
that his, son might be saved.

In the present case the respondent had no consideration for the note which
she signed, except preventing her son from being arrested..

In the English case the bankcr^tadcd en the notes which thby knew to be
forged, and on the ^knowledge that they had of the crime, to obtain proBt and
advantage for tliemsclves.

In thepresent case, Mncfarlane, the appellant, traded on his knowledge of the'
theft, i« the same way to obtain a profit and advantage for himself.

The pressure in the present case was touch greater than that referred to in
the Engjjsh case—throats being more freely used, and the party a weakold
woman, whose affection for her son was traded upon.
The respondent submits the following propositions of law

:

•
1st. That want of consideration is fatal to a demand. Byles on Bills, chapter

on consideration, p. 186, et seq.
'*

2nd. Illegal consideration is so likewise.
*"

Concealment of or compounding a felony. Story, Prom. Notes § 189.
1 Story, Equity Jurisprudence, p. 283 § 294. , ^
2 Leading criminal cases, 158. P
2 Bell's Com., p. 298, § 1.

3rd. There must be pardelictum to allow of the application of the maxim ex
turjia causa non oritur actio. -

Broom's legal maxims, pp. 569, 570.

Stoiy, Contracts^g 491.
'

1 Equity JurispKlidence, § 296-300.

4. A consent obtained by threats and violence is null.

i^< Code civil, p. 41.
**

4.- Marcad^, pp. 349 and seq.

10 Duranlon. -*

6 TouMicr, p. 8l.
'

•

1 Story, Equity Juris. § 239 and foot note p. 234. -
'

'

1 Bell's Com. p. 295-6. N. 2.

Story, Prom. Notes, §: 88.

Pothier, Obligations, Nos. 21, 25. i ^'

5th. Partial failure of consideration voids a note entirely. /
Story—Prom. Notes, § 189, 190, pp. 212, 213.

J,
7th. To H^ake an aubcrgiste liable, the e£Fects must have been specially placed

in his chargpsg' Pothier, Dep6t, N. 79.

., 8th. He would not be liable for valuables without notice as to value. 2 Sourdat
—Responsibility, N. 949.

"
" i ^

9th. That independently of the question of pressure, a party cannot trade upon
.his knowledge of i» crime, converting it into a mxi)9 of nrofi<^^ yi- HTnntngfl tft

himself. '
7~- '

/ '
.
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.J?-' l!r^!;'*°"'u'''^*'""^
""*""''' ">"* '•>« jndg-nent of the Court be!or

'

II r\^
*'"° *** ^ confirmed, and the appeal dismissed.

factum

:

'"^ """ '"*""'*'''* '" '"'''^*' *^ ''''' "PP^"""^'^ «»PPJemcntary

^.VcAte T'. fF:, (2. C, for respondent :-I. The first proposition of the Appel-

There was, of course, an obli^jation on tl«.part of the son to-make restitution
of any money he hud taken. The amount he adnutted to have taken was 825There .8 no proof of anything beyond that. In so far as the respondent wai
concerned there was no consideration for the note. She owed no debt Her
fears were practised upoh toinducehor to sign the note. The witness, Mar^^aret
Stru hera, proves clearly that such was the fact. She says (page 11 if Res°pon
dent's Factum) in aj^, to the question whether it'was n't true thX
hi ?K /r^^°'*"*"°"''*'

"''^ ^'^'^ ^'"'^her promising to transfer
his share o^the property to the mother, " That did not induce her to sign thenote at all. It was oMif^ftight induced her to nign it.

"

Theconsideration of the:6ote, e^en as 'between the appellant and Struthers,
was Ulegal, except as to -the $25 which the latter .ad^tted to have stole'n.

'U!£r T 7'''"'r'"r''"'^''
is distinguishable from the want of or

failure of consideration. In the latter, if tjiere be a partial want or failire of

^^

con,id,.^t.on, It avoids the note only^,. tanto ; lut, cohere (he^men,tionM Illegal in.part, there it avoids the nqte in toto
"

>
• '' '

tJ!*-'"^'f T"^-^''"^*''"'
^^^ ^PP^"""* ^"'Jeavours to maintain that ifthe pnncpal obligation (that of the thief) is valid, the accessory oWi-^tioh oftherespondent 19 also valid.

.fy o«#igaiion 01

ofm^i' Z^'Tl ^f'"^
^'''- ®"PP^^ *•>«' »°«t««<J of "d-itting the theflofm, Struthers bad admitted having Stolen 8400, and had given his note tohe appellant for that amount. The appeUant then turns to' the respJnden^

that amount. If you do not consent to become Surety upon the note I wi

noteTt^" 'r *^'""r "•^•"'^ ""' ""^ ''"^-««^- "^^-st thethiefl
note would be perfectly valid, being given in restitution of aTamount admitted
to have^been stolen, but as regards the surety (the respondent) it would be nullbeing obtained through the influence of menaces.

III. The third proposition of the appellant is in the following words :-
Thew^was no such constraint (violence) used in obtaining hpr signature tothe note in question, as wiU render it void or voidable.

- '

"The influence upon the mind of the respondent by the fear of an accusation^inst her son did not constitute violence within the meaning of the iaw,^.he^etke .tep.Mck the Appellant threatened to take v>a. notillegall

This pruposinonwMesoneqfthe most important questions atlss^
th« parties to this appeal. \-

iween

MaeftrtaM
and
Tfmf

v* ^

X
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^r«n« The pretention of the respondent is that such menaces were made use of by
^w*/-

.
the appellant to induce her to sign the note in question, that she was pot a free

w
J,

moral agent, and that her consent was extorted by a threat to prosecute her son
" for felony. Consequently that tha note is null.

The appellant has cited in his supplementary fuctunra number of authorities
bearing upon articles 1111, 1112, 1113, of the Code iJapoleon. In order to

: see how far those authorities are applicable under our law, it may be well to
place in juxta-position those articles, and the corresponding articles (Nos. 994
905 and 990) of our Civil Code.

o v ,

CODE NAPOLEON
'

llll-.La violence cxcrcdc contre ccliii
qui 11 e-ontfact^ I'oblipution, est un« cause
de nulli;6, encore quello ait ^t«5 exeicee
par un tjers autre que celui au profit duquc!
la convention a 6l<? fuite.

1112- 11 y a violence, lorsqu'elle est de
narure a faire ippresslon sur une personne
raisonnable, et qu'ellu pent lui inipriiner In
crainte d'cxposer sa personne on sa for-
tune i un nial consiJ^rable et present.
On a ^gard, en cette matiere, a rftge,

au sese et a la condition des peraonnes.
1113. L« violence est une cause de

nullit6 du contrat, non-seulement lors-
qu'elle a ^ti'cxerceesnr la partie contrac-
tante, mai^ encore lorsqu'elle l'a«5t6 sur son
••poux, iiu sur ses duBceudantg, ou sea ascen-
dants.

CIVIL CODE OF L. C.

994. La violence ou la crainte est une
cause de nullitd, soit qu'elle soit excrete
ou produite par la partie au profit de
Inquelle le contrat est fuit, ou par toute
autre personne.

995- La crainte produite par tiolence
ou autrement doit 6tre une crainte rai>

sonnable et pr^isente d'un mal «^rieuz.
On a ^gard, en cette roatiore, d I'&iie, au
sexe, au caractore, et a la couditioa dei
peraonnes.

996- La craintoV>que subit le contrac-
tnnt est nne cauje de niillit<S, soit que le

mal appr<Sliendtt se rappurtea lui-meme, ou
a sa fenime, ou a ses ascendants, ou a
quelqu'un de ses proches, et dans quclquea
cas metnc d des etraugera, suivant les cir-

constances.

The diflFerence between the* modern French law and our own, and particularly
between Art. 1112 C. N. and Art. 995 of our Code, is thus easily seen. The
authors cited by the appellant are commenting upon the articles of the French
Code which are essentially different from those of our Code. The only modem
French author whose comments really apply, is MarauU, whose suggestions
have been adopted by our Codifiers. (Vol. 4, p. 350, No. 411.)

There is an admirable rtsumi of the law respecting the effect of fear produced
by violence or menaces, in the Ist Vol. ofDomat (Octavo Edition) Tit. XVIII,
sec. 2, pages 388 and 389. _^ w

See also Solon, vol. 1, No. 209, p. 125.
^

^

BoiLEUx, (Vol. 4, p. 356)^"C'est la crainte qui vicie le oonscntement

;

" mais pour donner lieu i rescision, il faut qu'elle soit le r&ultat de la violence.''
*' La violence est physique o\i morale. La violence physique s'exerccwsur la

" per&onne : elle vicie dgalement le contrat

:

" La violence morale agit seulement sur la volenti; elle ddtermino & consentir
" un mal moindre pour en ^viter un plus grand; coacta voluntas voluntas est;
"mais le consentement n'est pas libre ; il n'a pas les caractAres n^essaires poor
" obliger

;
il est arrach^ par la crainte."

All the French authors are agreed (rejecting the stem doctrine of the Roman
law, that the violence must be of Huch a oh^rai^ter w to make «n ifnprt'Bsion in
homine constantissimo) thaUhe violence is to be regarded relatively ta the ago,
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sex an(^ condition of the party concerned, bo that a menace which would have iiarf,ri.„,
nounfluenoo upon a strong man in full health, would be quite sufficient to „,X
invalidate a consent wTiich had been obtained through its influence from an old
manj a woman or a person in ill health. (Fothier, Oblig. No. 25 j 10
DuKANTON,- No. 140 . DoMAT, loc. cit. ; 4 Mabcad£, No. 411.)
What more powerful influence could by brought to bear upon a feeble old

wonian^, in broken health, than would result from the tlireat to have her son
convicted of felony if she did not bind herself as surety for him ? -

The appellant says in his third proposition that " the step which the appellant
'

" took was not illegal or unjust." This statement in the connection in which it
is used, and in so far as the interests of the respondent are concerned, is entirely

'

fallacious. If theft had been committed of the property of the appellant he had a^^*
right, and more than that, it was his duty, to prosecute criminally the guilty
party. But he had no right to make:4ise of a (hreut to do so, to extort a consent
from a third party to become surety for the amount pretended to have been
stblen—or rather for the amount that he was willing to compound the crime

'

for—there being no proof that more than $25 had actually been stolen. The .

" legal constraint " referred to in Art. 998 C. C, and the term " voiea de droit;'
made use of by Pothier, Oblig. No. 26, and by other authors, refer only to civil
remedies, although harsh ones such as thp contrainte par voYps. No one but the
appelhmt has ever imagiaed thai a person had a right to make use of a threat of
riminal prosecution as a means of securing a civil debt. Iii^the case of Keir
vs. Ucmmetal (9 Adol. & Ellis N.S. p. 371) where third parties had agreed ^
to become sureties to settle a prosecution for a simple misdemeanor, the whole
being done in Odtirt wiih the assent of. the judge, it was held that the
consideration was unlawful and that m action could be maintained upon the
promise given. In expressing his opinion in the ease of Williams w«. Bayley
(1 Law Reports, Eng. and Irish Appeals, p. 212,) the Lord Chancellor said "

" Here was a pressure of this nature. We have the mearfs of pro'secuting and
"so transporting your son. Do you choose to come to his help and take on
" yourself the amount of his debts—the amount of these forgeries ? If you do
" we wiU not prosecute

: if you do not, we will. That is the plain interpretation
" of what passed: Is that, or is it not legal ? In my opinio.n, I am bound to ^

I'

go the length of saying that I do not think it is legal. I do not think that a
" transaction of that sort would have been legal even if, instead of being forced
" on the father it had been proposed bif him and adopted bj/ the bankers."
The case ofTourangin and Charret cited in the appellant's supplementary .

factum is really a ^ery strong authority in favor of the respondent. The abstract t
of it given by Duranton (Vol. 10, p. 137)- is incomplete and in some respects
incorrect. The case is fully reported in Sibet, Vol. 13, p. 262. The facts, as
to the signing by Charret of the notes and the acknowledgment of theft, are - ^

thus stated :

—

" Le 9 Juillet ISIO, le sieup Charret souscrit au profit du sieur Tourangin
~^

" pour 24,000 fr.de billets oaus<5s pour j>r«<."
'

" Et le mear
" reparation oiv

" Tourangin."

dftolaratioiTque les billets ont pour vtfriteble canae la

vols commis par lllii^ Charret, au pr^judioe du sieur
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..^PrjcU.arretd»nsunoma.«on.Voux, pour fairo co qu'ilsappclaient >«J
" foMh'tSV';'^'

'"""'''"?
?'""*r^ P^''"''"*'''^ ^^ ''^^ ^^"-- ^^'Justice.

Tc^Slil^r!: r
'''
?r''

'"""'^ ^" ^"^'^ ^"'^"*-^^ «g--'

a^«atir:?t-!w •'"'''

I

'"'°'""' '*"*"'""« Tourangin of thca^

wer?„";;i,"fl
'""'* .^'^'"•••''^"P"" *''*^ ""'"''"Od the latter ploadod that theywere null as havmg been given » sons cans.,;' for the reasons before referred to

S:c:r
'''-' '''''"'' -' ''-'-^^- -^--^ - -^t^

JZrttV''"' •'^
"'^ '''°

''""
''' ^^"'^^"'''" «""«™°'^ the judgment of

eIw C'.
";' «"'"S "mongst other reasons the following :-" qL Vaveu que

"Z^i^T"-^''"''
'''"'''''' P"--"" ''""'^ 9J«illctl810,lui.avait

" n«l JneT I'T'^"'
"'"'"" ""'"'" "''^^""'^

=
Quo dis-lors il Lin« etnepouvart lu. 6lre oppose; ,L en Rescltait necessairement y„e

In the present case, the admission of a theft of $25 by Str,iU>ers was void

th^c^;^"''*'
''-^' ^"> l^i'n by threats, It Ll^^verh^Il^i

" irpon?cnt'ThaI' 7^'''Z
"' •'' "'P'"""* "' " '^''"* *h« P^Bition of the

"Sull ol
consideration waa unfounded and illegal is unfounded-

" thTnl 1 ^ T"l^ T" "''^•''^ '""'^ "'^Sality could L alleged is thatthe note was given by the plaintiff e„^„ra„<»« for the eotapOuUing of a felonyBut It .s essential to establish the charge of compounding Tfefony thit anactual agreement not to prosecute should be proved ''

I

^

JndriVTr^ ^"'u'''
respondenfscase that she should establish the compoundmg ofa felony on the part of the appellant. That Macfaflane was guilty"f

F««^ute bu there was one necessarily implied fromi his actions and words-fl was charging Stnithers with felony, and was strenuously passing the' Itaiwith the view of securing a pecuniary advantage for himsetf. He said r»^

'^^m£S':T'''r^ '''' " '^ ""'' ^'^'^^'••"^ fully prepaid! h^a"

.. 1 ^^., J^^J
the young man admitted having taken «25. "Now"

iJv-n..„a^,^i„^ Jnerespondent:
^« that if she did J,!^n jhe note they



r*^^*^' ^' *. *.r

^
r-

COURT OP QUfiKN'S BENCH, 1870. / 101

-^—f ^ -^—

^

-^ -^
" would Irtje Jim taken up, and that he should stand his trfol." To the
Bister, who Appears,^ have been of a resolute ohoroctor, and who refused to
advise her mother to sign the note, he saiff, " Would you rather sco your brother
" sent to the penitentiary ?" The only reasonable inference from these different
expressions is that Macfarlane tacitly undertook not to prosecute the respon-
dent's son, if she consented to give him t)i,e security he demanded. Can there
be, the slightest doubt that if the appellant had said to the yld woman " When
" I say less than ^400 won't settle it, I dgn't mcah that you shall infer ony

, " promjpe on my part not to proseculKyour son ; I am free to do so il 1 oloosc
"

the note never would have been signed by the responden(,i'/ Tfoie was
nothing to " settle " ejecpt the criminal charge—in so far «% tho interests or
feelings ofthe old woman, were concerned. She wo'ild lost nothing by a civil

rcm«iy being enforced against her son. It is clear that all tk«;,pjirtic8 under.
«t(KKlf|ljat Mac^rlane meant to stifld the prosecution if )iis <l?ia|n^ were
coiiiprr?id^.with,^iid there was a distinct implied promise to do so. Xn thu casJ
of Williams vh. Bayloy, Lord Wcstbury said, alluding to the bankers who had
obtained security from the father, "were you not very well aware that when
" yon so traded with these bibs, you would cither prevent the possibility cf a
" prosceution, or render the possibility of a prosecution so remote, that it could
"hardly be expected to succeed ? That was the inevitable consequence." In
that case the compounding of the felony, or " stifling the prosecution " was
operated mainly, by the forged bills being given up. In the present case by
the implied promise that the signing of tho note by the mother would " settle

"

the criminal charge, the more so as JVIacfarlano did not hesitate to swear (towards
the end of his examination-in-chief ) that " he never said Struthers had stolen
" his money." '

,

V. The fifth and last proposition in the paper now under consideration is

that, " If there was a compounding of felony (which is denied,) the respondent
"wis in pari delicto, and cannot succeed in her action to be telieve^ from
'' the* consequences of her illegal contract."

This is a rciteratio'n of one of the positions assumed by the appellant in his
factum, and from its repetition it may bo assumed tEat he attaches importance
to it. Yet it is easy to show that there wus no par delictum in the case. Either
there was the compounding of a felony or there was/iot. Upon the former
supposition there was only one party who could be guilty of the crime, and tlwt
was the appellant He was the only one who " knew the felon, and took his
" goods again, or other amends, upon an agreement not to prosecute. "

He,was liable to.be indicted for the offence.' But what crime known to the law
did the supposed felon commit in attempting to free himself from prosecution,
or the innocent mother in binding herself to shield heir son from the consequences
of his crime ? None whatever. Of the contracting parties, there was on the one
side the appellant, guilty of misdemeanor, in oompounding.the felony, and on the
other the respondent and her son, against whom (so far as the transaction in
question is concerned) no offenc^lcqdwn to the law could be charged.

Bwt taking tho immtioii-th»t->hat4ool^plawilid^wtftmottnt to the com^^
'ing of a felony, then the_ respondent would b§ precisely in tho position that the

u4

. ?
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A

»^n«nctllor
(p. .IJ ) thut wl.at was done by. the bankers Jid " not amount t«

'

con,.«und.n« u lel„„, ... In that ca«c the Tathcr obtained relieti hirespondent is equally untitled to it.
^ ' '

ti. "pw^!:!;;r'^
";

^""'^*"^i^^^'^
^ *« -'j »^".) ^^- «-«,.! ««.« e«tabii.hing

t ac enuuns executory and unperforn.ed, the p.,-,y b«tt«d „.ay bo relieved

r mt h r ''
"'"

T'
'" '""' ''^'""' •"" ""^^' '"»°^'^""' »»• '•'« two .nay^eco^'(;^ bi el: mnni'v m.;.) ,...,!,... .1... :ii 1 . . J

legal contract, althou-h the unlawful act

^:.

1 rv

t^^l-

"v

^eco^•c^ bael: money paid under the ill

tuny have bi>eft |ully performed.

refenvd''rH
"/ '" '"'

''"'.'"'"v ""*^ '" '''« P-F-- "^w under consideration, ha«re cr d „ the te.tnnony ,.ven by hiu.seir as if it n.udo evidence in his lUvorrh law dec areMhe reverse, llowever, his own -story docs not plaeo him in a
.

par c„,,Hy favorable l.,ht. I,e says that ho ^stated that if Struthers "
did noreturn my money, which I believe , he had taken out of my carpet ba.

1^0.,J -tulctUe Ian, of fn,n." He. swears at first, positively, that he
J.VI not mean by using that expression that if he did not return the

.tl.at he had no objection to Struthers believing that to fo his m4in.

stand that ,t he dul not return your money, you would have him put inH? he answers, .. Yes." First, the appellant ^/u/ ««, ,„e.», by using the
.

language re erred to that- he would cause Struthers to be sent to jafl
•' sellheuuln,oLje.,lon that Struthers should believe that to be hisLa„int ndas ly, he n.cant a,U Str.utha-s,co>}/d un.hrxtund the appellant to mean Jl at hedHl not .ean at all (p. 7, respondent's appendix)- Then, again, atI enofth^ exanunafon in ch.ef the appelfant swears th*e%e " never said that he

« (otruthers) had stolen my money!"

_

The conduct of the appellant (as described by the witness, M. Struther«-the only one who knew all the facts) was strange enough. The appellant arrived'atthe respondents house on Saturday night, Oct. 29th, 1864.Tnd remained
until Monday morning. He had some money in his carpet-bag, but never said

Ho rr '.r "'"^r?*
'^^ *""•'• ^ '^ ^>'«' *'•"* "'•»°«' «» »>•« ^on^y ^^^ gone.He «a.d nothmg. He returned to dinner, and then left for good. «

still without

..vlZ "VJf ' ^^i
"" ""'^ '"'^^"''^ «° '^"««'^»y «f the following week

(evidence of M. Struthers) and went away once more without saying anythipg.In the evening of the Same day, he for the lin.t time made thechaLofthS
against the yonpg man. .

' . -

"onn,Jr' ""Ir^'^'T
*^'* *•*"" ^'^ any consideration whatever for the note

IZillT, ft ""ToL' f .*•'' "PP*'"'"'* '''"^*'^' '^"^ acknowledgment of Struther.tha he had taken «25 being null, as having been obtained bj improper meana-The written confession signed by Charret in the case reported in Sibet wmdeclared by the Cour de Cassation to be void for the sameVeason

^
The respondent confidently awaits a judgment from this Honorable Courtin accordance with the wise and equitable rules of our law. so olearly laid dow.1by i>Qmat

:

that -ihe^fa»ble^ and timijh^ entttled-tirTO
^^
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ond
violonco of the strong and tho unscrupulous; that all incnuocs arc iircgn
thiit perfect liberty luuHt exist beiwccu contracting parties.

Such a judgment will conflrm/tltat of the Court below.
Badoley, J.— Macfarluno Lt money out of bin carpet jbng; it was

stolen by Jumcs Struthers, who/ acknowledged to having taken 825 of which a
$5 bill was returned. Macfuriano dcchirod that he had «.iOO in his bag in
silver, tied up, and said that a Jarge portion of it had been taken. So far as to the
amount in his possession and the amount taken, he cannot bo witncns for himself
in this cause, but it is proved that James Strutbers admitted to have stolen 825,
and this afforded an opportiinity to Macfuriano to spcculato upon it. It is
proved that Macfarlano did nJt say how n.uch was in the bag nor how much was
taken, but upon James' offer L make the note for the 825 he said that nothing
short of a £100 would settloit, and that it was not the only time that James had
taken money from him, whi4 Jun.cs denied. These facts prove a speculation on
thcpartofMacfarlancand execration in the amount of tho note. Fraud is proved
by his own admission, wlici^ ho said to the respondent, Mrs. Struthers, ifyou
Will Sign the note I will take half of it off, and if that won't do 1 will make it

for lesH. The cxaggcralion is plainly manifest ; thereto, however, was signed by
James and h.s mother, thcjespondont, aqd n,ade payable to My'cfarlane or bearer,
and was afterwards dclivc>l^d by 3Iacfarhmc. wTtho-t his indorsement thereon, to
Minchm, the principal plaintiff in this oauso, by whom the respondent and her
son the said James Struthtrs, and also^he said Walter Macfarlano, were sued at
law for the recovery of the ^um on the face thereof, to wit, £100. James Struthcrs

!. ;'"f''f
«'"»J«dofa|lt, the respondent appeared, but did not plead, and orf-

the 26th of March, 18Gb, Judgment was rendered against her and her son
James, jointly and severa ly for tho amount of the said note, but not against
Macfarlano Now the njtnfii as set out was upon a note payable to bearer
.nd as such held by the [said judgmc'„-l plaintiff, and the action was against the
defendant On the 22nd opanuary. 1866. ponding the action and beforejudgment,
the respondent proceeded ch garantie against Macfarlano to protect h<5r against
the sun for this same node, in which she averred that the note was without consi-
deration, and had been eUrted from her by threats and menaces, and her fcars
of the arrest of^her son for folony for hi^ theft upon Macfarlano, which would
therehy involve the plamjiffc»<,„mn<.e in ruin and disgrace

^
The said Macfarlano aofendant«.y„ra«<»e,dem-ed the said averlents, alleged

that the said note was gi|en by her for good consideration of a like sum due to
him by James for moneUfMacfarlane's appropriated by James, that she wa
not so coerced t« sign th^ npte by menaces, but signed it as surety to MacfarlanefrJames indebtednessjto him. and r^j^ived from James counter securitj, asl^
plea mentioned, by dee^ of real estate, the consideration of £100, there n «t
out. being the actual sui^ ofmoney due by James

tharhe^tlf«^f"rf•^'r""*
'^'"'''^ '^''^'^'' ^'^ commit a criflie,

toLve H™ .rrff ^™'" ^'^^^^rl.ne; that the latter threatened^l^.m arrested fc^r felony forthwith, and that both Macfarlane and he.

Mtontriaat

'if

-MAer with her son Jaiies, and that under the apprehension and menace against

.\.

*-

'v4i^\
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hor ,o„. ond fVom fonr thereof, she joined in the ii^^pori the whoT.however a« n.atten. Btood. .ho docn not .At to have bee, a^^lent It 1

unun i7„ ? "?^ .">""'"" ''* "^J-^^'^"' '""^ •* Ix-'"" "'"do, that he 2umon«llotoju«t.e, for hi« erimo connnittod, and that his note waa Jl tlCHCjpo Ins due puni«1u«cMt, and at the same time to indelifv ulZon whhe h. robbed. But nothingof thin incriuunation eouldZ Il^gXa Zher; nhc was .„ no way conoerned or inculpated in the robbery andTwas '„
'

and fixes a lioLJiiL e *u
^ ^ extortion, removes the pressure practiced^

twen taken but the young maa always persisted in denying that he had^en more than $25. A question might ari^ whether the Courfbelow olt toiiave given ^ud^^ont for th, whain nma«;; oi .hc lboi the apHlanHS no^

^r
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to hiiTO b««n onllod upon to ntnto what was niiminii;. and then limit the judgment
to that amount. The roHpondont, however, ought not to complain of iiurprim
because she took advioo from hor brothor-in-law, and took a gunrantco from tho
(wn. It would not, thoroforo, bo hor los^, but tho young mnn'n. His Honor
ftltoompollod tajdiHscnt from thojudgmoQt ar about to bo rendered
Oaron, J., alHO differed.

Monk, J., aaid 4o went,, little further than Mr. Justice Bndgley and
thought tho caoo lookedjiko compounding a felony; in fact it would be hard for
a case to be moro Uko ,t. Tho appellant threatened that if his proposal was
notaooodod to, hft would resort to criminal proceodingN. Tho old woman was
terrified, an^ signed a note for S400. «

Tho oppellant said, moreover, that sho nood not pay the whole of this that he
would take half, or oven less. It had boon said that giving tho note was restitu-
tion, but It was not, it was paying an amount that Macfarlane said ho had lost,
but it was not restitution.

DauMMoND, J., believed the appellant stated a falsehood when lie stated
that ho had lost «t()0. Tho money was in silver, and tho weight of 8400 in
Bilver would have been between thirty and forty pounds. Now, no man could
have such a weight taken out of his bag without his porocivl'ng it, yet tho appel-
lant did.not say a word about his loss when ho took his departure on Monday
mornmg Tho loss was probably not more than «25, which tho young man
admitted ho had ttaken. It was certainly a clear oaso ofcompounding a felony.
Macfarlane admitted that he said ho would have tho young man arrested if the
note was not signed. The facts of this ease were stronger than in tho English
case cited, where the Court refused to maintain an action on tho father's bond.

Judgment confirmed.
i466o«, J. J. C., e. C, for Appellant.

Torrance & Morris, forltespondcnt.

Hitchie, Tho. W., Q. a, Couaael. - .J
(j. L. M.)

COUR SUPERIEURE, 1870.

MONTREAL, 30 SEfTBABRE, 1870.

Coram Beaudrt, J.

No. 868.

. ^•u.mtjBJZaedmbe etal, et Brunelle, Demanderesse par reprise d'instanoe et
Tranchemontagne et Ux., Oppoaants. ,

'

^^r motion dos opposants appay^ de pidoe* justifioatives, poor fairo rtfvoqner

l\(En"^^'**
^"^*' *" -^"""^ l^wpw-w, vn la oenion d'nne somme de

notion eta motive son jn^B^t en oea termes

MaeflvlUM
Md
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i

•• La Cuur, oon«ld.<r«nl qu'il npp^rt pur lo. pU^cc, produitc. pnr lo« oppcant. en

-JlV;?''.m Ur«,N|o Pujhd, doulor, nviHsat, m.lid«iro,nont nvco Dauio Aontli Dan

V.^ ^ u«o.ja.„tq«H,ayalt obtcu on cottc cuu,o .,,0 a«r Ic lo^ fJt auxd 1^ 1

,
dor, c<c«.cr, on da.o du U'. Janvior IS.U, ot couMj^rant r,uo la diJ Dom«„
Jo

e.o par ropn«. din.tanco 1„ ditc Kli.a Brunollo, a auii obtc.u i

7"
i'1H«.0, I..pornu..H.„ do prooddor in/onn,l y,.„y,.n> ot quo vu lo transport ddoHHUHnu.,.t.o„,< dion'a aucu,. i„t.5rOt A snuvi^-ardor quo lo p iv3 '"aji6 ,n„M aocordd ,.0 sort qu'au co.,io..„airo du dit LouU II. L jZIZ

Labour par Ics pr.^.scntH r,?voquo ot n.ot «u nt^ant pour I'avonir la «u«dit«pcr»w..ou «ccord.o . la dito Kliza Brundlo do proo^dor 'T./'^.n. ;:;;:."' '

JuH avocat do la Dc,.,an.ierc8«o par ropriso d'i„.tuiico
I},munf Si Pa^Hu/lo, tfvocaU dus Oppt.sai.ts.

COUU DU BANC DK LA IlKIXE, 1870.

WONTUKAL, 10 DKCBMBUE, 1870. c

Cora,n Diry^t, Jugo on ohof, Cauon. J., D«ummonu. J,BAnoLEV. J..Monk J
N081. '

LA CORPORATION DE LA PAROI.SSE DE ST. MARTIN,
- '

(DemuiiiltresHe en Cour In/iricure,)

.„ - ApPELANTK;

/
"

<

'

LA COMPAQNIE DES^HBJ.INS DE PEAOE DE LMSLE JESUS

iPihiderenu en Cour Infirieure,)

^ Intiuek
'

L appclante par «on act.on, s'cst poarvue oontre lintimde ct so pjaignait do c«quo ^tto dorn..re a <5rigd sur un dosos ohen.ins de pdago d.ns I'lllo'jd „, LT

elhpichant ainti tfcirculation ,ur ce» deux c/lmin/

« a^rr»r "^i'*''' '^P!''"'*^ P^-^ ««> conclusions sui^antes, " ello conclut i «.

iiMlab<tf4d» I'otmjmqu'A I
'

endrolt oft il Joint le dit
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Jp„.H
lendrou oa lo dit oho«.l„ joint Mit cbomin do p<t«g« ju^.u", H^^"'?^

mm. w j<.,«„oot, a cnlovor au*,! |„ ,„.,i„.,„ d., pd„K„ co„*tr„i,o p„r |a inifond-

o.a,««n do p.^,.,« do ,n.,„i,^rc A l.i«.cr .V la d..„n.„dere.«, ot a^uno uuiro p«,K...no tunt domourant on la dito p«r»k.« do St. Martin, nu'uilloL, la oirculo:
.on 0. a co„.|„u„,o„h«n Ubro. o^trtfot -ur Ic, doux ol.on.inH .ouhT^n.o jour.

lcon.,,t«r do l„ .l«„,.ioution da Ju,.,„„„t i intorvenir «n la prJ„t,>Ju«,

:

ot A 00 .,uo fttuto pur la IWfondorcHNo do oHuiro dann Ion dit, dt^lais la !).:«,««.

pour rd|„bl.r lo pa^iago ot la con.n.unioation Mbro« Hur le. dit« doux ol,o«.i„,
«ux fruiH 01 dt^ponH do la dito Dc'fondori.«c : ««lt c<.ndun,ndo aVnyor a la do-
mandorosMo oont livro« courant do dom,„a«c» ot Intdrflla pour \o» troubles ot rai"
iong HUNditos ot IcH dt<pcn« diHtraitH aux HOui«ii}?n«58.

"

L'appolanto a'appuio sur la oIuubo 49 do I'aoto mSlncipal du Bas.gunadu wu.
»fCtu.nH 4 ot 5, o'ost lo chapitro 24 dos Statutn llelondus du BaH-Canada

'

La Dt'fo„doro««o Intimdo a plaid,S H cotto action par uno dtUbnto on droit ot
en outro deux oxccptionn.

L'uppolanto a rdpondu gdndralotnont aux ddfonsoH do rintimrfo ot la proc^duro
"

dtant conipletrfo, la cause a dte insorito mir lo role pour EnquOto ot iu,5rito

con.mo^dr"**'*''''^'''"'''^"

Circuit A Montreal rendu lo 30juln 18G9c8t',uotivd

" 1 dlu°"''
"P""*"/.""'' '*"^°"<^" •'"' ?"••'!<«' P"-- '««" avocats tant Bur la dt^fonFo

en dra,t qu „u mdr.te-do Taction ct doH exceptions, avoir oxanund la procedure-ft la prouye, ot vu lo ddsistomont produit par la domandorcssc, lo dix Juia
courant, et sur lo tout avoir mQroment d«51ib<5r<5

;

" Considjrant que lo ddsistoniont produit par b-dite demnnderesso, no pout

^^

ayoir d offot rdtroact.fjusqu'au jour do rintroduction do sa domande. paHa-
quello. est conclu pour un men tant. plus diovd quo la juridiction do cotto Cour
devant laqucllo cotto action no pouvait fltro Introduito.

^

Victoria, dtant
1 aoto dlncorporation do la dito ddfendercsso, ct qu'il no parait

"ZnrT ^ "''^" '*''"''"" ^"" *"'*" P™""*^^ P'' '" dcmandoresse, il rLltoquo la ddfendoresso a.t outrcpassd les pouvoirs ot I'autoritd qui lui ont dtd con^rds ot attnbuds par la Section susdito ot quTt fi'y avait liou A former la prtf-" sonte domando contre elle

;

»« pnr
^

" La Cour, pour con raisons, a renvoyd la demande avec ddpens." - _^-
L appelanto, en appcl disait qu'ollo avait cru devoir so ddsUtet de cotto parti*de *» domando q«. repose sur dcs dommagcfl. Le 10 Juin 1869. die a p^duit

'

Is Iffr^; ' ""' '^1- ^* ^''" ^"'''^"«"~
"^ J"g*^ ^^' <» ^J^ -tomeJt dt^t«ns 9ffet. Par scs conclusions I'Appelante deu.and.it deux choses, «.voir • lo

'

Que
1 .nt.md fut coadamnde A enloyer lo» .mharrns ef empidtntian dTllL 1'

P«ugna.t; ijo. Que I'Intimde f«t condama^ A Id payer £100 ^

\5

tik'9

m

"'S%E'



s *i

w V
COUR DU BAMO OB LA RMIKI, 18T0.

*8t

JMBHU

'^&T I'OPf^^n** " '«» dMaHa d« ootto .l.triii.Nni demand*, tt UOQar J* OiroviifMkh

U ro:f,«.n..
f""^"""'

•""*' '^ '• P"""'*^""- < '• "*'••' P" '• «»on*W»» i* l» r*.Um.ti«„ qui w,
^^^J^*^hintnUi'ilm dc b ( our on ^mbUblo tmti^n, ,m|« bi<m % n,iur« .1., U p„u,

•iiito, i>ui>M]u« I'Appfllanttpouvait domandor U o,mm<m da oea eni|M.<u»„.,nU mo.
tt^lauti'T mom d«iiiuuf<i> Dmw l« cm dun |Mrtiouli<r qui porUi tollo action «a
Cffur Hiip#H»*ttre, rion n'oiiiiH^oho qu'il no doniando quo ||(I0 do dommaK«m'U
jugo quil n'en « pw noufTurl d'avartt !,<«, ei oopondaiit ponoi^no no m)n;;oraIt i
nior la Juridiotinn do la Couf. Aiimi oomne o'oat la nalufrf.t3uto partiotOiAw^J
do la cnuw qui tlonno A la Cour aa juridiotion, la Cour lofdrioare ptrnjul
ni^me avoir <^nrd A la ddpnindo do« doinmaffoii, «onnMtro de I'aotki #!
Unto, ctoomnioila di-jAdit oi-daiauN, I'llonorablo Jugo qui a rwoSljulbiiont
J'» bioir compria, puia<|u'il a on niOino ttrnpn prononod lur Mp4riA«)j|j||AuM''
Monk, .1, .iJNNcnt.-d IVoui Jhu judKincnt nlnrnt to •j«^«'""»|BiiTho ncUbn wti

brouKht bolbro tUo Circuit Court, but oonntxitod with it iiiiipirunn<l for $400
aninnRo*. It waa plain, tliorofore, that tho court hLm j Jtmiivtidii ow
tho dumnnd aa prcrfbntod. It wna alloKod that thfl dofon^Stit bad not put in un
dt«linotory exception. Hut thi^ wan uumcimirljroT tho oouft it«olfwa. bound
to dcclarti that it had no juriHdiotion wIkhi Huch a domand oamo bofo'roit The
quoation, thoroforfl. aroao whether a p«r«on hnd a right of action for any amount
wliatcvcr,any »l(>,000,in tho Circuit Court, merely booauao ho conjoined thiadomund
with another cauw of action which tho law aaid «hould be brought in tho Circuit
Court. Hia Honor hud not tho alightcMt hesitation' in aaying that tho judgment
waa ri«ht upo!|.Alio evidence.

^
-•

, B\mi.r.V^>»aul there wna an o>Htruolion on tho high mad, and this obatnic
Jionw.s ,,i,,c...l tla-roby tho nmd C..n.p,.ny of Islo Joaus. Now", in tho suit to
have thisobn^ruofion removed, tho Corporation of StC Martin wore bound by law
to resort to tho Giro lit Court. Thoy did come into tho Circuit Court, for the
purpose of having tho obatruotion removed, but in addition thoy oskud damages
and BHkcd for an amount oxoeoding tho jurisdiction of the Circuit Court., But
this demand for damoges was merely incidental to tho principal ground of action
which was properly brought before tluj Circuit Court. Under these oirjums-
tanocs, tho court wm ju>stifiod in allowing tho di$Utemcnt from tho claim for dk.
mages. His Honor held that the part which hod been rightly asked might be
'granted, and that jvhat had been >n>P>'Qtfjj|b[jri{[od wight bo rrjooted.

Lo jugcmoiULdo la Cour d'appcl ca^SJBjfc""""'*; ^^' '

,^,'^

.
La C()ur,ooaia<5rant que par la 24a«||BH|Hto munljPnu Bas-Canad«

il est statud, quo chaquo fois quo Tcfipierallr bn chomin, pont ou autre ou-
Trago public, la municipality locale pourra intenter uno action oontre la peraonne
qui aura ainsi empi(5t<5, pour la contraindi;e H se ddsister de son empi«toment,et
quo cetto action sera intentdo dcvant la Cour deCirouit dans et pour le oomtd'ou
ledistriotoiiserasitudolamunicipaliUJ lo«ale, laquelle Cour de Circuit pourra
oonnijltre do i^utes telles causes avec pouvoir, si I'empidtement est fondd,

^."2^' **°* '* propridtd flur laquelle on ^nra erapidtd soit restitud &la muni

*'?Sr^
^^ °°""' * ®*^°"^'*"* **"* *"' jugement. Oonsiddrant que la deman-

derafee, par son action, a oonolu non seulement ik I'enldremeDt de rempidtement
dont elles'est plaint mais A de< dommagee qu'elle prrftendait Ini an wt.Hlt«,.«i-
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montant do $100. CwiMrfranf. .juo l» D«»n^Bir.W« hl„« .. "i

"^^ ^^

ou^^oi .u..lo*m, .ioWOO. r.k..lt.u.i «,........ ,...
V?""'!*"""'' ''"<^-*""«'..l« c„ ,lo».*-u^o. .«..io«„, .,«»2(m. .,,uu.u.; :: ; :r„ '7„::.

'"vZf^
- •''>-

'•c«kWo,„«„e. «t <,a„ |'«u.n, p.rtli« cl„L .ct| „ Z InZ^'T
** '" '^•"" '"

«« «.n.ld.n1„ quoLJutrl ; ! r^^^^^^^
"« "%) no.d«|»

#

!.«. oon.ld.n1o quo co™.„o u„o -uru o da ""r -?
'"

'"f^
""•'^""^

«>n.id«^r.nt pour touto. oo*rai*,„, qu'it olur J^^^^T ""*• '^"''""""'
' 1

«ttooau« par ladlto CW do CaJu l7m ."".fr ^^:J"««*«"t ro«du on I«Uooau« par ladi^o CW do Circuit l« :.0 Jui„ ,jr ^"J"«"7"» ^«d« «•>

Di«i»ntiontibu, lo* Hon^l^W,, j„^„„ CAH.m A Mow
Lorangerk Lor<^ng.r, .vocnU de, .ppo|„„t„.

-•'"«"*^''* ^•"'"•"'•

*t.

SUPERIOH COJJriT, 187!.

In Ciiamuerh.

MONTREAL, I3TH JANUARY, l«7i.

Comm Maokat, J.

No. 2134.

Boyd vi. Fne.r. _

U I*.! .nd will bo Mt MlUet
" "" **"" "^ """PrtviHl of hH n^dy." 4o,'

'T'Tlia defendant in thi8 ooso petitioned for di«ol,nr„« <v« *. * '

ground*, both on aceount of the i„«ufficio ev of tho^ffi ^ 'T '" '"''"•"

it. allegation, in re«peet to defondant'H tiTon o Jrfrau^^^^^^^^
° '''''"^^^'

;ad tl« parties w,ro hoard before Maekay J botf„„ ;»-! 7 T^
*"'^''"'

ftct; but M the deoUion turned wholl7n!V'/ .
P*""** ""^ ''"' «°**

evidence .re «ot given
""^ !" *^' ^""»"' *»»« '••S^°>o»t« «- lo the

^'*"»/'»"6'. A, fordcfondanL-arcuod that H,« ..mi •. ,

»«ord.neo with the law." AfteraS It .^ i *

"'"' "'^^'^ »•* »»

to leave with intent to Ifraud L •
•" * "•^''"* '"' inimediately about

belief; the J^::̂ ^::^.^'^:^^^
,yf •„

"
„

."!'^: ^''»* ^l*" ™nni5fend5nBtath. Uajropeated^,.guested to pa, up'the balanee of t^e ild jud.menlflbd refuses

I
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SUPERIOR COURT, 1871.

-T—^
'«sotb;(ld, nmi has accMtal liis dubta, monoya a\>(l offjots, wherrfby without

.
«< tho iboiioBt of 11 Writ of" Attachment Capins ad HeKjmultndum asniant the

:
7^ntly of the said dcfondaift, the said plaintiff mij/ be dopri'vod of his remedy
** against the said dcfen.dant, lose his said debt, and sustain damage. " Art. 798
of Code of Procedure gives the essential allegations required fsirsuch affidavit,

and oti6 of them is that such departure wl/l deprive the pluintjff of his recourse.'

Plaintiff l.oro only says th it.he mi;/ be, &?. This is not using the words of
the article of the code nor an equivarent expression, '^iff is a different word
and (\mm widely in moaninu; from wUL The one expression carrieS no further
meaning than that the po<siblo or accidental consequence of defondani'a depar-
ture might bo to deprive plaii.Uiffof'hisrcmedjk; whilst the other states the
deponent's belief that tho niituhd result of such departure will be to deprive tjic

plaintiff ofhis remedy, tiie *%>rturo b(^ing itself made with that fraudulent
ifttent. In the case of Clarke w. Djwitf, before Judge Mondelet in April 1868,
an affidavit using the word ' may" had Been held to be insufficient. As to

thcYorm of affidavit No. 42 given in the Codo-of Procedure, in which th* words
" may be deprived of his remedy " are found", it rs to be ob.scrved that this form
is not prescribed for affidavits for CipuM, hut is in connection with articles 812
and S 13 which regulate the issue of temporary warrants of arrest preliminary
to Copins, by which, i« the cour try parts, a person may be detainedfor a period
not exceeding 48 hours undera warrant granted by a Commissioner of Superior
Court. This form is wanting in the essential allegation of a Cajnas affidavit,

viz., the intent to defraud, and the. use oMhc word '• may ." in it cannot- be
regarded as overriding the requircmentiT of Art. V98.

Bctijoniin, L. N., contra, contended that the use of the words " may bo deprived
of his rcncdy '*' was sanctioned by numerous eases 4ind rvlings of the judges,
and also by the Legislature itself in the form of affidavit above-mentioned which
is given for the entirely analogaug caseof arrest by warrant of a Commissioner,
and is the interpretation j)ut by the Legislature on the enacting part of the

Code, viz.. Art. 798. That it would be almost impossible for a man to swear
positively and absolutely that he .will be deprived of his remedy, because it

might possibly happen that he would not be so, although defendant's departure

was with that intent. Amongst other authorities he cited Lampson vs. Smith.

7 L. C. Reports, p. 425, where he contended it clearly appeared that the Cour
thought " mag be deprived of his remedy " the proper expression.

^
Mackat, J., in rendering judgment remarked that the requirements ofthe law

in respect to affidavits for Capias such as the present one, are to b/found in

Art. 798, of Code-of Civil Procedure; and that he should not enter into the

discussion of oases decided under a different system ofjurisprudence, and under
the authority of former laws. The above article requires the plaintiff to Bwear

that he has reason to believe and verily believes that the departure of the defen.

dant will deprive plaintiff of his recourse. Has he done so in the present case ?

He says only "whereby he may be deprived." This is not what the law

requires of him tp swear in order to obtain the %rre8t of his debtor. It is vague

iand indefigito, and means soaroely more than " p^faags I may," or " it is possible

Jl^ay"^; a.M ifidrcBeOFsetlTeJ^oSnviciioalirD^ "
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SUPERIOR COURT, 1871. "1

ship would bo Krcat to romiirn .. ..^ •*• , .
PM»ntitt that tho hard-

B«. m Wking .. ,1,0 1„, i," I, ltlc„.te rrr°"°"' ""^ " "<"
Wl,»t il fc, r«|„iro, i, ,1 a, i|,„ .„r„, 1 1

"° "°'' "1»i'o»>«»l.

of his recourse
; and fhe fppk *!,«» i i

""""^'''or will deprive hm

Judgment :~Comidcrin<' tliut bv tlip Pn,]„ ^e u ,

which «jadC<v.u.. has is^Ld in tl.L ll^
of Procedure, Art. 798, under

plai^tifagainst defendant wa a ^ra ;X': 7 " '" "-"^^ "' «"^* «^

the terms of said article; and tWtt affid t^l '''^'"^!* """^^ «
the defendant was and is not in the terZTf , ! " '''^''" "S»'"«t

plai..tiff,iu his said affidavit 1^ not s v^o anH .-"ft't
''°"''^^""«"

^'"'t
ture of defendant (petitioner) rotZlTl^^^^^^^^^
plaintiff or his recourse again.st the dTfendant P M '

'''" '^'^P"^« *»»«

affidavit in virtue of which Lc./,^r«J^L; ^"^^""8 .fi"%, that U,e

insufficrent to entitle plaintiff rih^^H T"''
""^' ""'^ '«

defendant made by. or under said Writ h' / f °1 *•"''' '^' ""^«* «f

charged from said a rest and I do n.nTnH- ,
'"^ """^ *''^ ^•'^'"'^""t dia.

Ij^reer to the extent afo esuid butdo „ .

^"*''"" "' *'''' ^''''^ ^^'"•'"° M.
it,is unnccesso^:

'

""' ''"*t ""* ^^^^ "P°" »"« «"id petition furth^ aa

X. iV. J?.»;am,CforPlaintii
•^«<'sn»ent granting petition.

G. B Cramp, for Defendant.
(«. B. c.)

*^ -

. CIRCUIT COURT, 1870.

> VERCHBRES, OCTOBER, 1870.

=
. .

^0'*a»l ToBBANCE, J.

'

'

I

No. 808.

- - Frnsar vs. Duprit.
BwB :-Th«t • donatioi. ofland by a ftther to hi. «nn. <.k ^..

do«a not giro riao to torf, et »«„<„.
°*""*' '"^ •"»<» ««rt^n debto of the donow,

B-p^-d Wire . cSitr";::;: i°::t"°ir'V"°""
W.bl.lo»d,of Ui.»T.n rirtenof the dZ« .„T.. , JS ,

"""^ "•«•

'|i*;
-

Boyd
VI.

Freer.

A"^.
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112 CIRCUIT COURT, 1870.

Wnmr
n.

Dnprif.

The plaittCiif oontended that lodn et ventet were duo, its moaoy was payable to

the creditors, and 600 livres were paid to the donors, r

The defendants i contra cited Pothier, Fiefs ; P. I.,

Drapcau us. Caiupeau, 6 L. C. R. 8G.

Peb Curiam.—The Court has oarefqlly examined the

sees nothing in it to take it out of the ordinary rule of.

which does not give rise to loda et ventea. The action ma

Chap.J\^p. 153, and

tmnon <fe Sicottc, for plaii^tiff.

rion, Dorion & Gfoffrion^ for defendants.

(a.K.)

lecd in qbestion, and

/a family arrangement

list be dismissed.

Action dismissed.

r

COURT OF QUEEN'S BINCH, 1870.

MONTREAL, 9TH MARCH 1870. 1

' Coram DuVAL, ClI, J., CaRON, J., DrUMHOND. J;j|p|6oLET, J.

CHARI<ES F. PAINCHAUD bt k.^W.

/ AND

EPHREM HUDON vt At.,
*

AppiLLiHTS
;

RaSPOMDIllTS.

Held-.—That where a party appealing to the Privy Council ha« given security forcosts only, and hu
fyU'd a declaration that ho has no objection to execution going out for the condemnation

money, the Court will not allow the Kecord to be remitted to the Court below, in order to

enforce such execution. .

This was a motion to have the record remitted to the Superior Court, to

enable the respondents to take out execution for the condemnation money awarded

by the judgment of the Superior Court, confirmed by this Court; the appellants

(whbhad been allowed to appeal to the Privy Council) having given security for

costs only, and fyled a consent to execution going out at once for the condem-

nation money. i

Dcval, Cn. J., (dissentiens) was of opinion that the record should be sent

down, and would have no objection to grant a delay of one month for the trans-

mission of the Transcript of Record to England.

Badqley, J., (for the majority ot the Court) : The only question is how to

make the consent to execution operative. If the record be once sent down it

cannot be got back, except by certiorari. Besides, when once the record is below,

how could this Cotirt know, when it comes back, that it is in the same condition

as when sent down ? It seems to us impossible^to grant the motion, and it is

therefore rejected. -

~ " Motion ngected.

E. Barnard, for Appellants;

R. & G. Lajlamme, for Respondents.

(1) Viik 2 L e
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C0UR-»JP.][J ©Ajr6 DB LA HEINE,, 1870.

En Appel.
*

MOiVTREAL, 7 SEPTEMBRB, 1870.

Coram DcvAL, J. C, Gabon, J., Dbuumond, J., Badqlet, J., Johnson, J.,

ad hoc.

No. 78.

LOUIS JOSEPH DE TONNANCODR k ox.,

, (Di/endturt en cour in/irieure,)

*- APPILAITS:
IT -

.
'

- JEAN SALVAS,

(.Demandeur tn eour in/iriiure,)

y IxTim.

ITmTwTTO*'
***°'*""" •^*""* wn^elte. 4 Apport, mSme .on. I'empi™ ^e U l<cl.l>Uon d«

Lo 27 fgvricr 1855 lea oppelants ont conscnti ^ Michel Fonrqnin, Icur pAre,
nne obliRation notarise, do £250 pour outant quo le dit Michel Fou'rquia lour
nait prfit^ ; cetto obligation payable & deraando avco int^rSt a 6 p. c.

Le 20 octobre 1859, lo dit Michel Fourquin, sans consideration, a fait rcmisd
inx appelants do Icur obligation, ct Icur en a donnd sur uno copie produito en
eette cause, un reju sous Being privd dans les ternics suivants :

'

•' J'ai sous8ign<5 reconnai et confesso avoir reju de. Louis Joseph do tonnan.
"cour et dc Olive Fourquin, son <Spouso, la somnie de deux cent einquante louis
« avcc toutes les intt'rets.«!chu et du jusqu'4 ce jour dont jc les quin quite et lour
" CD donnc quittance."

St. Michel Yaniaska, le 20 dttajjro

MichelyFourquin."
Vers le 27 ootobro 18G1 lo dit Michel Fourquin est dec6d(S ixlns avoir fait do

dispositions tcstamcntaires, laissant pour ses heiitiers huit,.«(jnints, savoir : Nar-
cisse, Alfred, Joseph, Marie (marido ^ Pierre AJcxandre I.assiillc)

; Josephto
(marine il Maximo Bcaupr<;); Elizabeth, Cmaritjo tH Joseph Fourquin, fiJs do

j^ean) Catherine (marit^o i Pierre •Bcr„'eroii), et Mario Olive, I'appelante, maride
la dit Louis Joseph de Tonnancour. *

Tous ces h^ritiers ont accept<5 la succession do lour p^ro, mais les appelants
refusant de fairc rapport ti la succession du montant dc la dito obligation, le par- -

tagc a «5t<5, ^ cause de cela sculemcnt, retard^ de plusiours ann<Scs, et no paraissait
pas pouvoir so faire autrement que par un procis, ce quo voyant, Maximo Beau-
prt, un des dits hdritiers, a achctd la part des appelants dons la succession du dit
feu Michel Fourquin par transport en date du 18 Janvier 1865. Do suite les

I

Ldriliors se sont mis \ riglcr la succession «t le 10 mars suivant ont sign6 devant
P. X. Rivard 6t son confitire, notaires, un partaged^finiiif do tous les biens de la

(1) Vide 2 L-O. JuriftrP. 141.
.
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'*"2t*u«'et°"''"''<'C8sion 4 roxception Rouloiiont du inontunt do la ditc obligation quo Icslidrl.
W;»»»- tiers ont sp<5cialcniont nlaorvd ii rarticlc 226ino"dcco partiigc, dans loa tcriuoi

Buivants, suvoir: , .

" Du parta«;o cidcssus, les parties in dits nonis ct quality dijelarent fitro contcn-

,«' tc8 ot flaUKfaitcs, se tran.sportcnt mutucllcnicnt tous les droits quo oliaeune

" d'cllcs pourritit avoir daiis los lots qui Icur Hont assi-^iK-s, par ces prdscntcs.s'cn

" dtVsiii>8i.ssant les uncs uu profit dcs autrcs, pour par cllcs cnl jouir, fairc ct dij.

" poser commc dc choscs I'l cllos appartenantos rcspectivcincntJBuivant les partie*

" qui Icur sont deteruiindcs, so Hounicttimt u la garantio de droit les uncs enven
" Icsnutrcssuivaiit la loi ct en consequence du prc-sent partagd dies so quittent

" aussi inutULHement de tousrcliquats de coniptcs, parlgou paijtic de sonimcs et

" autrcs choscs qui pourraient A rav.'nir donner lieu i auciJne cbntestation cntrc

" dies, ct do plus dies renoncent de cc jour et pour toujours u tdutes rfolauiatioM

" qu'ellcs pcuvent ou pounont avoir les uncs contrc les autrcs aU sujwt do h siic.

" cession du djt feu Michel Fourquirf leur p6ro ct leur bcau-iire, sans ndan-

" moins coniprcndre dans la presento rcnonciation Ic droit quo pcuvent avoir lei

" dites pnrties ii rcxccption du dit Maximc Bcauprd, dcuier, qui kr a renoncd spd-

" cialeinontavant CO jour do fuirorapportcraux dits Joseph Go defroy dtf^on.
" nancour ct Olive Founyiin son <?pouse, une somrao dc deux' cont-cinquantp '

'«' louis dont ils ont refusd do fairc rapport jusqu'A ce jour."

Ainsi do tous les bicns coniposant la succession du dit feu Miohel Fourquio

, il ne rest lit plus ii reglcr quo Ic montant de la ditc obligation.

Si les appclants doivont en faire le rapport, chacun des hdritipre a droit d'en

rdplamcr d'cux un buitit^inc.

* L'intimd a portd son action pour un quart du montant dft fn vertu dc la dite

obligation, tant en capital qu'intdrCts ; dtant propri«itaire par transports 4 lui con-

sentis, du huitiitue do Marie Pourquin, dpouse dc Pierre Alexafidre Lassalle, o»

du huitiime d'EIizaboth Fourquin, dpousc do Joseph Fourquin,lfil8 de Jean.
• Touto la question en ccttc caiise so rdduisit done i ddcidct si les appelant*

s&at ou no sont pot tonus do faire rapport du uiQntant de la dito obligatioii*dont

lcur']^re lour a fait don.
/

Lojugcment de la Cour Sup<5rieure, sidgeant A Sord, Ic 14 do.Mare 1866,

^
Loranger, J., est motivd comme suit

:

/ .

,

I'a Cour apris avoir cntenda la plaidoirie contradietoire d^^ avocats du dcman-

deur et des ddfendeurs d'abord sur uno motion des ddfendeiirs, ik I'effet do fain

rejeter certaines parties du tdmoignage du Demandcur et cpsuite sur le fond dn

procfes mu entre eux : Pris connaissance des (Scritures des ^artias faites pour in*

truire leur cause, et ezamind lours pieces et productions respcctivcs, dfiment con-

Biddr^ la preuve et sur le tout avoir mftrement ddlibdrd : ji rejetd ct rejette la dite

motion vu radmissibilitd do la preuve du demandeur, justifide par les rdponaei

|gt des ddfendeurs interrogds par le demandeur, et sur le/fond considdrant qu'il e«l

^ , <'^;^dent que les ddfendeurs devaient faire rapport^ A Id succession de feu MichJ

Fourquin de la somme do mille piastres, montant a^ robligatioa consentie atec

intdrgt le 27 Fdvrier 1^, devant Payan et collegnfe, Notaires, par les ddfendeai*

an dit Michel Fourquin, qui le 20 octobre 1859, leur a fait de cette somme m
doD difgaisd sous forme de jquittanoe, considdrant qUe les ddfendeurs n'ont jamiii
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Considdrant quo cotto somino ii'ii i.mnJo ^.v
/*'*""«- ueaupro.

I. di.c .«^i. ,.,„„ pa:;„ dLT™ ..TS"".
'

'" r>"°
"' ^'

a;p.L do, d,ifcl:i : ', 1 "dmi.°^ °T "T'""'' "
"''" "' '*"»'"

tar. a p.,., .„ den™;-;, z„„™r; :"'"; ""''"'""° '" •"" ••«''"'•

I. die. Man. Fo»,,„i. dliTdL2, '"
.'°'°'°°

''? »'-5' ^'•»' P»»' 'l P"' d.

„.»o do ..2»"p2u;rp:::::^„rj-;r:::tjf"^ts' -t'-

d^pcns distraite &o.

""' ^^"^' '^"'^ ''^ ' «^''S»''«° ''^'^"ut d<5sig„(Se, avw

5;^x,:^:t::.^:tis:;:d^rT^"^"™^^
tribunal, bo« ct valable cautiTn e e7«u: J^^^^^^

' ''"^'''"»- ^"^

inquid.& par les co-hdriticrs do la dlllt I
*^^^""'^*"'" »« «"•«"» Jo™"-

,H.;td ca cLa«,nation erplcip 1 ct n^^^;^^^
"" "°"*^ ^" '"-»-»

riour Jo dit capital et los iltZTou Tt ."
"^ ^'' """"" P^'^S" «'"•

.utrodesditBco-hdVitio^l!
°" '"''" d'.ooux scraiont attribuds d aacan

THELt^j.,MONK,J.) lejugcinent en revision est comme suit-
' ' "

U.,. ,8«6, d..? ,a cl, S.p.rC.Sr da 'e•;n°irtRichehen, ayant exam nd le dossier *. u ^.J^^aa j
i'lstnct.do

Les appelaats dans leur'faotam s'expriment ainsi :

'

/

Th! r Tv."?'"?
""*'°" P™"""*" '^° '1"''^"°" »' the validity of the donationTeCour below has pronounced judgment as if that were the only contZZ;

Fourqum had a right to g,ve them the amount of the said obIi.ratio„ „„^VrJ

774lt IflS? 7 ^""^"' "^- ®''"'* [2 •'""^*' P- 15?] " Lo Idgislateurde 1774 et 1801 on faisint disparaitre les rastriotions i 1^ premidre a dvidem

memes effets II n y a pas de raison de prdtendre qu'iis ont pu vouloir au1ln«

fiserve. dedro.t, lorsque I'autre ne le serait pas. L'intcntion de la nouvelle loiel!
juelonrespeetelavolontd de colui qui dispose de sea biens. que ce^v ouj
«eien,el.bremcntetBanaentrayeaucane." «.n, ..». ,.u,.. ^^ tm,jnnrHouui.r

/-f'
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COUR DU BANC DE LA REINE. i8^.
MMneoorpiug

j;,,^ j^^^ ^^ ^^^ ontro vifs quo dnim iin „. '

i

^~

Boiloux, Com. Code Civil, Art. 863. • .

Pourquin, av.it fait don, do son vivant au, .1 ;p ,

'^""' ''"•"' P'^^^.^ouiniun
d-o obligation do co .o„ta„t. Tn ;: , -1^^^^^

II faut voir lo3 fuite aux factums iLfT ^^"°'
rtsalto quo Fourquin piro, e»t d^c^d.^ ««„, ZulZTl

"^''"".

T^''' ' " «»

^;i J'appclanto est uno.
''-stauicnt, laiasant huit eufanU dont

£^" -^^^ai^'S p;3::S^^ '-' I^- et

185? (cop.0 aux factums) lo crdancilr FourIi„ 11' ^7 '''" '^^ ^^ ""'^^^'^

:
.,

taoco do cctto obligation ct dos int<5r(3ta - Tr "Lt m f ""' "PP^^'^"** qu-'t-

^ quittance .tait uno donation ddguS^o w- ^^^ '" «""- ''--'»«
PU'don. ° '^' q"« "cn na^Std payd, quo o'Jtait un

liCs appolanta ont prdtcndu dann tnn-^^p .
'

estdtabiipar cux-^oLs/ Lors du It^tf'' """T'''
""'» '« """""-o

rapport do.ccttc son.n.o; pour c„ tir "n'r
'" "''!:''""' *'"* "''"'^ '^^ f"'"

.ueccs^fon, entro tous les b'^ritio
"

ct 1^^^^^^^
" ''' '"'' ?«" '« '««'o de la

no™..Bcauprd,u,...is avec rc4ne e
^^^^

leurrccourscontrc iLppelantsnourT/ '^ '""" ^'' ^'*« ''^Jriticrs. do
Acetcffotct en verL do h di cX ! n

'"1 'T^^^^ Cost
l-intin-dcnserqualitdssuHditer""" ''^''""^*' »*'''°'> -» portdo.par

Iie':'^r:iil:—Ij;::^^^'^^^^^^ ddeiardqu.i.,„.u

; ^^£250,,aso..edea250ave;':i^:^ i^^ '-^^^
et Ics ddpcns. " "* "'*"''? 1«55, date de robli«'utipn

uno donation d,!s„i,,.o.
"^"^ °" '"^'"^""- I-» quillMco «

La date do lobli-ation est A» 97 f To-
1861

:

CO ,„i Mi o"»n: slot "u'^S „
'• f *'""'" "" ^^ >«"""«

•ppolanu, co„da,„n& „„ „,(„„„„( 1
, '°™'' "»"' «? "PPort, c. les d^fendoo™,

...e-.e-uop„..od..4^4r;^::::S;ir.::?^^

«?•.



CODB DU BANC DB LA REINE, 1870. IIT

Je riformoruis done lo ju^omont qannt am inWrfit, et j'aooorderai- A r»pne.D..
bat soi frau on Appel, oaus do la Oour Infitimro roUant oontro lui

•^^ ••

Duval, J. 0, di„,ntien,-l\ n'j . pas eu do don fuit par lo pAre. H
n 7 . q« un .implo r^

.,
co qu. n'cst pa- uno prcuvo do la donation. L'uppclanU

,o.a<!t^ c,,m.nde d.t quo «on piro no lui a jamai*. f„it de danarion et qu.
eetlo wn.n.0 lu. v.ont do la 8Hcoe«.ion do ea miro. quo.«,n pAro dtuit tenu 31
payer.

. r •• «uu uv

lojuRoment rendu par la G^ur d'Appol cat motivd commo suit •

L. Cour conslddrant qu'il „> a pas d'orrour dans la partio dujugomoat dont«t.ppcldan, SucUc .lest dddar^ quo los ddfcndours prdsonts appolants son
tenu, do fa.ro rapport i^a sucooasion do foa Miohcl Pourquin do irsoa.n.e do

Muls consfdiJrant qu'il y a crrour dans la partio du dit jugoment qui statuosnr

^W datrt ''T
"''"'"?."'"'* """'^'""^^' ^^-P'- Z27XZ

1865 dato do la d.to obl.gat.on, tandis quo los dits int<5rfits n'auraient dQ fit,.j^rd&quA compter du d^cAs du dit Miohol Pourquin nrrivd lo 27 ootobw
1861, ot quo partant sous co rapport lo dit jugoment doitfitro modm Ics anneL
a«tM p;.yant lea frais en Cour Inf^ricure et ceux dVppcl

'

l^'honorublo Jugo^n-Chof Duval ct I'flonorablo Ju^o Badgloy diueniienlibu^

J^m,Arjnttrong, axoeatdosappolaat^
Mugoinentmodifid.

Gtrmain, ftTooat de rintimtf,

<p.R.L.) m

1 • I

«

COUR SUPERIEURE, 1870. \
MONTREAL^ 30 DEOKMBRH, 1870. X

Coram MoNDELET, J.
*

Ko. 1784.

Boucher & Vir vs. Brault.

•xeiptlon, .ur .a. demand, pou, liyeJ. . '^ ' "• '"'* "'""•' '* "•"• W»
Les domandeurs r<5olaa.uient devant la Cour Sup^Jricur^ & Mont«Jal la 8on.ni.

defbO.pout un an do loycr Mevenir 4ohn lo ler Mai ]87l,en vertu d'un baU
ootar.^ en date du 11 Avnl 1870, vu 1'enlive.nent des effots du ddfendeur et U

mT" ^' ^'^"''' **"""**
"" '"'"• ^'"'''"° ^"* "PP"'*^ «" J«"^v

Le d^fendenr plaida qao I'dtat nnisible et dangerenx dis lienx ravait obliei

t«?TT 7'™'7'"''»' ^' J""«* 187Q. oprds avoir protests le, demat

I rot!
^'^ '^'"'*

^T'^
'•" '"^*'""" ^'^ •«"» """P**""' le jagement de h

"

Poor renvoie ract.on et il est motive eomme suit

:

*^
'

J »

"La Coar apr^ avoir entendn le. demandeurs et le dtfendeur par lenri

TMt«L.tf, gH|«tl.>.lTBJoatoimtw. iXBtff,, ,
- ^

^:.

y
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COUR SUPERriJURRi 1870.

h

•iMil.
ovo<bt« rcapcctirs rur lo indrito tant do la doinando principulo qi^j' sur la doniande
hiciJonto ct Mm mr In motion dcM domnndours on dato du 32 acptonibro dcr.

Dior,
^ laqucllo cetto Cour a cu td d^ard qa\ do droit, avoir oxaaund la pro«^

dure, W^ccs produitcs ct prcuvo ct sur lo tout ivoir d<Slib(5rt<.
"

"OUiddrant quo lo di^fondour J. B. DrAuIt a prouvij ct dtabU quo son «.
ccption\p(5roniptoiro est lien fondoo ct quo la dcmandercsso CRt Bana Tundcmcnt
tant dai)8 son action qu'^i Ttt-ard do lu BaUic-gagorio par droit do suite, qu'clloi
pratiqudo en cotto cause. Z:.

' " Con^id.5rnnt qa'H raison dcj'dtflt visible, dongorcux mflinc, dcB licux loiUi

par la dimandcresso au dL^fcndcur Brault par bail rcju par Hollo, notuire 4

'

Montreal, Jo 11 avril 1870, durant 1q tcrmo do.l'oocupation dos dits licux, luj, dil
I

d^fcndcur,Utuit non sculcmcnt justifiabtb do laisser Ics licux, mais qu'il a Qcqai»

lo droit do\faire resilicr lo dit bail, tant pour 1p passd quo pour I'avonir.
Cetto Cojir dt^claro lo dit bail du 1 1 Avril 1870 rtj^ilid tant pour le pasgd qm

pour raveniV, mot lea parties danfi I'cUat oi ellcs dtuient avant la passationdi
dit bail, ddbbuto I'action do la dcmandercsso ainsi quo sa demando iooidonb
produitolo2^ Novenibro 1870, ot met au niSant la dito'saisie-gagerio par droitdi

fluito,Iotoutiavccd<?pen8.
Action ronvoy^o.

Barnard & Pagnuelo, nvooats dos Demandonrs. ...

JMi, ArcMmhauh & Chri$Un, avocats du D^fondcur

^^ (p. a. t.)

T
COURT OF REVIEW, 1870.

MONTREAL, 30th NOVEMBER, 1870,

Corl^m MONDKLET, J., MAeKAT, J., TOEBANOK, J.

No. 1707. •

Beaudry vs. Janet.
* *

Promme de vinte; Loss of the Subject—/?c« ptrit domino.

.fliLD :-l. Whore the Ulntlffby an ngrooment In writing tnm.fcrrod to <he defendant • baimtoi
\ it and talio poi.4es»lon of it at once, but lobject to tbe expre™ condition that such om tt.

,

po»i.c*»lon wouia Rive defendant no right of properly in the barge until he should hire eo»
pleted delivery bf 600 tons ol coal to plaiutlff, accorUliig aa the latter would require It ui
the barge wag iolat by force majture withouMauit of the defendant befoiv the coal wu ll
delivered, though alter the time mentioned lu the agreement within which it wai dellvenbk' I
that tliexecircun^stancea d:d not take the cara out of the ordinary rule ret peril domhr lU I

the loss of the biirge fell on the plaintiffaa owner^and tbo defendant wu not bound to(wl
pleto delivery ofIthe coal.

»."oi ooHnuioij^i

2. That the etatcjncnt lu th« declaraUon In the original demand, that (he coal wai worth «i I
ton could not av4U to the delendant to support hia incidental demand for the valna af Ik f
coal delivered. .*

.

MoNDELETi J. (dissenting). L^ jagement, dont so plaint le d<?fendeir

Janes, a ^t<S rendu ler Juin,1870, par la Cour Supdricure de Montt^l

j^.
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COUnT OP REVIEW, 1870. 11»

(BiAUDaT J.) Oojusomontd<$bouto1^pUon da d5fend«ur .ar la dcmnndo
pcincpale et conduiuno Janc« H llvror au dcnanJcur uh« cortuino nuantitd da
cbarbon ct 4 d<5f«ut do livror co ohurbon, payor au domandcur $436.30, valou?

Lo d^rendour Jano«, ayant fait uao domando incidonto, la Cour I'a ddbouUJe.
V0.C1 00 dont I a agij. hoa panic, on 1807, flrcnt criHCiublo un u.arch<5 pv
lequclloddfendour,de.nandour incident. 8'obii^^oa do livrcr au dcmandcur BOO
tonnes do cbarbon do la valour do $2,000. Co oharbon dovait (?tro livr*:, partie
jnlauto-nno, 1807. o'ost-i-diro. pondant I'anndo do nuvigUion, flni^ant A cotte
<poquo li.^ Lo deinandour payait oo cbarbon par uno bcrRO du noin do
" fcmprcM. qu il donna on paiomont. la vcndant ou promottnnt la vcndrc au
d^ cndctir, quron prit possession alors. et «'on scrvit di^s lors, ct dcpuis. Lo

endcur avaU d. a. pour la livrai.son do ,o.t lo cbarbon, j««q;' , J-aStomno do
1808. Ccpcndant ,1 n avaU livr<5 qu'uno parlio du cbarbon, au dcmandour, AWD besom ct i. sa domando. r-l

'

II est do fait qu'on livrant la borgo au ddfendour. le dcmandcur avait stipfld
q«''°y "vait pas ddpouilloot qu'il no donnorait au ddfondcur un titro A la
pmpndtd do cctto bc^go. pour l,ji pormottro d'on dispo.^r. quo lorsquo oolui-ci
l«.aura.t hvrd tout lo cbarbon. Lo dUlui pour^a livraisol du cbarbon ayant
pns fin, commo jo I a. db.,crvd plus haut. en lautomno 18G8, il no tcnait plus au
Jtfendour quo d ex.gor lo titro. ct o'dtait 4 lui H complcUor la livraison du cbor-

M " Zt' n
'""''''' '" '^*^'"""*'°"' "^'"^ '°"<^ '" ^'S^- * "» ti^rs, ct vers k

«.zc Ma., 1860 olio pdrit. Lorsquo lo domandcur dcnmnda au ddfendeur la
aance du cbarbon non livrd, il cut pour rdponso, la smguliiro prdtcnsion du

d.!fcndcur, quo lo dcmandour dtait tenu do lui remettro lo cbarbon ddja livrd ou

tlio
"" ^'^" '" ''''°"' "* "'"'* "' '*'''" P"^'""* °'^*''"'' P" '" ^*"°""'^° ''»«•

La question est done do aavoir^qui dtait .propridtairo do la bcrge lorsqu'clle a
|H!r

.

Le ddfendcur so fondo sur co qu'alors, il n'avait pas do titre. Mais ne
peuUft pas lu. rdpondro, quo no I'avez-voas exigd du domandcur, ct pour v'ou.
jettre en regie et en droit do Tobtenir, pourquoi n'avez-vous pas livrd la balanc!
aeharbon Bt.puld ? Le demandeur vous avait liv«. la berge, vous en ave e"

i^urlTK ""•'""'' '^ "'"'""' ^"" ''''' ^«^-- "- -»'—

t

poaesseur de la beiso, mais vous en dtiez propridtaire, et s'il vous importait
obtenir lo titre, ee qui dtait votre affal?., ^ous' devez ;««« imputer la faute 42 -6u.e do no I'avoir pas fait. La berge a pdri entro vos mains, la purest

t«on.laju8te8sedevotropo8iUon4oettodgard. ^
Quel-on envisage oomme vente oomplAte la transaction entre lea parties on««me pn^esse de vente, il y a eu livraison. possession, usage, chez le dXdeu|^xdcut.oo de la convention, le ddfendeur est devenu propridtaire de la be,^«t e* 4 lu, qu'ondoit dire res pent domino. ^'.
Cos considdrations tout en appuyant le jugomcnt 8ur la dem.nde prinoipaie

fe ddboutd de la demande incidente. J'opige, HanH hdsi t,, tion pour l/£U.rjugemenFcront est oppel.

«a»s

..! ..

ttmn

V
-P-
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Wimtfj

120 OOUHT OP KKVIEW, 1870.

XG...

rial Deed, n^rccd on f„||«w.: Janw to deliver 600 ta„. nf .«..i . . .

when ..d 0. ro,uir„d. i.c«^cHve of .hon^.X^C^XZ^^!time to Rivo rceriptB for a. ...anj ton-a. delivered to him ' T ,
1^

i

"

" Tl^e delivery of tho eo„i «h.l[ bo n, roou rod bv M n r 'T'''^

"during the c..ui..« .prio, „„d ..„.„„, I „.,., bo 1 Zi 'Mrta'T I^Bcaudry agreed ^^m^ the .Iclivery of tho „h„!o 600 ton, to lo J no^Th

A b.ll of Hulo wa, to bo K,ven only after all tho o«aI, were diivorod. Tho^^!^goe. o„ to „.y : . It u underntoo'd that .aid Jane, ,...y u,o tho bL and 4.poH.e.HH.o„ of her at onee, but al.ay, .ubjetot to rh. e,Jro« o.nd t u tha ,

" ..ve finally delivered the .aid full .Jlt^M::^:^^^'' """" "

to ;;:T«^;1C~ V''°
'"^°""' '^yS-^^ it under thi,„g^„„ont„ptothelOlh3I.y 18(,l),whcn,owinj5 to a «t««f,.in tho B.y of St Croix .h.

» ' Jolt: ;t: '.';fe 77"'
"°'i"" r

'""" "" p""" »' *•

j

«.o full ,«„.i„ or 50,..,,. of co!;;'iiTi jiu:. rnr """

I
«nl, in |».™»i„„ of ,Bo b,„5o »oJc, ,|,„ „io .,.,,cm „Tl ,t h

'

T"bj no linlt of l,i,, co„sco„„,„lf l,o could l^tZT', °
.
,^ "' '""

i.«»d„n,U being indoM Jb17°171m'1^ "'Tf'^'
'"' ""'

.1.1. .. .!!-'" r.°
J^'?"'"'^ '»'"' Ml., to be iMMj „TO tti^ B..1 milM

;v
'°'°S.°""»™* T»« iaw^raS^ .ndtiriiipBlil I ""M'sSSHi

iU
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COUUT OF RKVIEW, 1870.

4
I L. 0. R. in referred to. The note to Art 147H .i.„. ., .

,
'

there i. all the difforenee ^ c wor d
"' ^*'^"«-'«"'" -•« -d the pre.H.„»

deed tratisforrod to Livinmton "
all ritrht nf n

'*'""" "J-. ^''•r aim) by lii«

in or to .aid lot of land;-"^ Iro T h eAliT ' n''''
'"'' *^""' "" ^"«

No. but contr^riwl., it i. .^I-t thut'w ^^^^^ '''' '" •^'"- '

prlctorHhip for |.i,„, and that ,ho b.rri, ,"1T ' '" *" "'^'•''*° "" P""
U. Buaudry, «, Io„« „ the full „uS of io« ! T^^^'^

"''• »"•' '» »'^B

~tto ...oe. but all doSr;:: ::ic:i:[
^"""^'-"'- --^

partm Boaudry-H deed does not read a« « «,/ ^ couvenhon of the

future. Tho convention here ll c ar "nd B '

"';'"
T"'" '^ " ''««' '» '»«

divert hhu«,lf of tho propertrofl^J."t:"i',
''"'"« "° •"»""»'"" »»

^

Art. 1478. and both parties wrftedo^thaB '' "' "" '^ '^"«' "«"•"•»

^r flnar delivery to hi. of ti;' full flJo ll oT^eolJ/"^'"'
^'° ^'"^^^'^ -'"

"II est ddraiuonablo do coutonir m,n I™ „. v..

c.;'.r;,ri:rL irj'i --,^."
.n

-» .-. -*... b,
low of tho vessel, Boaudrv acts as owJJuu' " "' ''""**• ""«" »»>«

ownership ? It may bo conveniont .« . ' r
'"' """ *^"»« J"""'

found by the judg,lt/;r
" ^' '™'" "" "">"'''• ""' '- -«-» "

Suppose Janes, early in 18C8. had become bankrupt, havin<. the " Pin possessinn. but having delivered only 50 tons of coal \X a
.^'°"

«signee. in the face of the special' contact of 30A '/ Tc""
'^"""' '

retained tho "Empress" nsnroL.^JT ^'"''*' ^•^<'7, have

AVoul.1 n«« j^ u n
'^ P^ ^ ofJanes, or assets of his estate ?Would Beaudry have allowed hiu., because of 1478 C V 9 r V L ™

wee before the loss, could Janes hai-e had the b '^^^latd his t^ e 87
1^'^ .

of the eoals were undelivered ? Certainly not
" ^""

>U ta^ ,„ .,. Werred b, .b. .^::;.?£''l „ '^
'-'^.''i

_«'

fa.,to.h.«„d j...w,,„j „„ ,„„,i„,„„ „f „, j.„„.:;r7,°;'' "^

t
! 1
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COURT OP BfcVlKW, 1870.

•4.'

"«nd tjmi il,„ .„i.i ftoo ton, of coal h.U not U-. .Idirmd btAm «r M Km ««.

n««. M«. J„HT,cr McnitET. di.«,«,J„g. '

*''"'«'"•"* '•'"'"'^

Jr//rf .r- /ln^,m/,<i«//, for tho I'luinlif,

A aimiiarj, (or (ho DefoiidaoL

ili|i«ilur Cuurl

)

•*«»"«• wuuu.lui mtk fur purtily tiKl ,.ni|.ly euuUrulu« lli«Ju liwcutul U«

il||mi>HI«rili«

vi>nii-«l ii

COUll DV BANC DE LA REINE, ^
.

En Appbl.

MONTREAL, 1 SKPTEIinRE 1870.

Coram Doval, J. C, Caron, J., DttUMiiOND,< Badqlit, J., «t Lobanom
Jugo Bgppl($uut,

.

'

Ho. ao.

OVIDE ANTOINB ntCIIBU,

,
' 04ftmleur en Cour Infiriturt,)

ArriLAMT;IT

^ EDMOND VOYER, k AL.

?> laTlMM.

Jc««-Qu^nn«jMi.tion do clioici m«bili«roi d'un* rilcur Mc«<l«nte «M, ne p^ut pw ttr* proaf4«

Cctto cause a d»5jt\ »5»«5 ropport(5o en partidau 13 vol. du L. C. Jurist, p. 213
La qucMion principalo jugdo par la Cour d'AppcI.cst quo la donation que

1 appelant ulldguaitlui avoir cM^ faito vcrbalcwcnt par sa granj-mdro madume
Vojcr, do la sommc do *20t)0, d^po8<5o par cllo ii la Banquo du Pouplo qui lui en
nvait donncS un ccrtificat do ddpflt par olio endos8<J, ct quo 4'appelant avait en u
posBCSsion depuis pris de quatre ans aVant le d<5c6s do madamo Vojcr ot oa
moyen duquol jl rctirait & la banque dcMntdrlttou*^ 4<p6tt no pouwlu pu
filrB4!rouTdopar tdmoina, .—*—-"-

. ;
*^ *^

La Cour inftrieuro b. Montreal (Monk, J.,) avait d^cidd, que co ddp6t aviltm donnd par madamo Voycr i I'appelant comino dpn naturel inter vivoi, etquo let

d<$olaration8 vcrbalcs ct expresses et les reconnaissances do madame Voyer,
MPompagndea dps-prds'"'—*' »j.-:_j! «..
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%:^
con a QTuXHC DK LA IIKINE, 1870.

•*t*»"

tit

0»|«8om«il, (31 Oct. 1808) e«| tnotlvrf ooiiimo tuli

:

TfwKourl liiiviiiK hoiint ihu pjrlki b/ tiair rt»pc«livt Coanttl ufion tho ^•'WttA
•tri(|or tliU outtiM, oiniiiirruU tho pnMjcodfujj;^, prwif of rioord onJ .Imving doli-

h,:ni»l, ciwiJiiriiiK ll.ut thu ooriiUoalo of dvpoHit rufcmd to in iuij I'luii.uri
Jcclarniioii ma» and 1» a m-gotiallo itmlrunicnt, nnd lliat l!,o ondorwtnont of tho
•ntno by tho luto Duiiii) Murio Anno Hi. M«ri«, wun and la by lnw, n valid trausCur
tndccMion to nil inUnt* an.i purpoaoN, of tha Nuni of nioniiy ii|)«ci0«d in tho wid
eertilJoulo ofdcpoMt in prinuipil mid inturt-nt by thu Nuid Uauio Mario Anno 8».

'

Mario, to thu ddcndunt, niid thi.t iho N..id indoriwniont cannot bo »i«wod .u
» nwrc order or procuration in favor of tho' holder of ,tho Maid wriiUoilo of
JepcH.il, to draw or collect tho- «nid mm of money from U Hanque tlu I'tupU
ucnntunded for by tlio Haid pluintiirxi ooniiidorin;^ that Corji iongpi-riod of linio,

ind more particulmly on tho 7lh day of Juno, I8tj7, when Iho «aid c«r(iflculii of ^ J
d«p<)Mt WMH prcwnled for pnyniont by uiid puid to tho Dofcndant by iho lAid Lii
Bmiquo du I'cuple, ho, tho «a|d defendant, liud boon und wan in legal |)o*>ioiiBioa

»f tho aauio og tho owner and holder thi-reof.

Conmderin« that in law, tho Maid indorsement and delivery of th<i auM ccrtifl-

odtc of doponit niUHt bo taken /)»«/H«i /ici'if, to have been liiado und given for
Tal6o

;
and the rebuttal of hiicIi le-nl presumption h^y gn tho aaid plaintilfH before

tho a^id i|ofendunt could bo called uihiii to prove that ho gave value for the
uiuo;

"'
T

. Conniderlng that tho aai^plaintiffk hnvo failed to prove that tho indorHemoni
inddclivcry of Ww Maid certifioato of deposit bjMnrid Dame Morio Anno St. Marie
to the defendant, hud been obt lined by fraud or by duroaa, or that (Oiuething
ofan illegal nature hud"1)een done by him »ith regard to the aamo

;

ConHidering^Snt tho naid Dame JIu'rio Anno St. Mario received from hini

Tuluabic considefUJon for tho said indorHcment and delivery, to wit, his Borvicea

M her attoinoy, and also aa the agent and coH»tU gf \vit lute husband Autoino
Voyor lor over twenty-five yeara

;

1

Conj^dering, further, that gift of movcablo property nccompnnicd by delivery

may bo made and accopted by verbal agreement, and that tho indorMingand
delivery of tho said cortiUoato of deposit even in tho absciico of valid conaidera-
tion properly bo called, constituted and was in law a giftj^r donation, don muniiei
inter vivoi, of tho sum of money tlreroin Bpccified, by tho said Dumo Mario W
Antjo St. JIario to the defendant;

,
Considering that tho said ftuintiffs hove failed 'to, r"'"'"* ^^^ said legal pro-

lumption of a </«>« iwinuel inten^WH by tho ovidonco of facta tending to prove
fraud or sus^ij^of fraud, or some act K an illegal and fraudulent nature on
the pari of defend«nt

;

Considering that thO;mid iDllMBcmonl .waa aot noocaaarjLibl-anyLJBfititt. doinj

—

,j»f-th»«aid"dcfc"ndant'a8 tho attorney of tho said Dame Mario Anne St. Mario,
tho notarial power of t/ttorncy by her to him being Bufficient to cntitk) and
enable tho said defendant w such attorney to reoeive tho amount of tho said .

oertifieato of deposit, both in principal and interest, .ufion iho surrendering of the
Mme, and without (he said indorsement; and that consequently the said indorse- '

'

fflcnt was imido duly for thr^pnrpoMnjr tfanSfcrfing the sum of money specified ::

b the said certificate of deposit to the said defendant absolutely

;

<m A

^

~SW~

^
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Ile'lim

oTwetal. whoirn""" Ik
'"''^^"'"^'""°^""" St. Marfe: hath <lispo.,cd of th.

ntn . '"h"; ^' ""''''"'" '''"""''" bearing substi,u.ion and plibition

^r '

•; fT^^''^'^'"'
-d hasrcmaiocd silcat upon tbcsaid su.a of »ono,so deposited at tliQ^Baii^ifi d„ Peuple ^

f^^T^VV^""^". ''"'"' '"''^'"'^ ^y '^'^ '^'^f-''-^ t« t"o said DameMm Anno St. J^Iane. and to her .M la.o husband, as their «,ent for ove
t^cnt>.fivc ye.,r.«, and her reiterated promise., to indemnify to said defendant for

re",.«r," ^"^ '' " """''" '"' "" ''''"" ^' '"'•'''•^ ^^ -^ «/"'- ''^ ''"• i--

M !irf
r

''I"
^''",'^';"''»'""'"/'^'- ''''"'* by the said Dame Mnrio Anne St. Marie

to the defendant of the real e.statc situated at the eorner of Craig and 4 Lam-

,
elude the defend inf from invoking other gifts • - -

Consideilng^he formal and express verbal declaration and aeknowledse;;h«,t
.

™ad by the sa,d Dame Marie Anne St,^M«rio that she had made a'gif^s
donation to the defendant of the sum of money speciBed in the certificate ofdeposit for the purpose of indemnifying him for his said services

:

Considering finally, all the circumst^ce^ of this c.r.e, th^e Court doth maintain
the^said defeudant'3 pleas and doth Tjfebiss plaintiffs' action and demand, with

Ce jugcment fut infirmd en revision : vide 1.3 L. C. Jurist p 213
- Lappcl...ntcxposaitse3pr,5tentions sur le fait du don fn'utuel, cu substance

..
';

^'
!
'°"''";';; •^•^ *'•

'° P'-°^'=^^«" ^^-baud, " cJhdu Madame Voyer dire

" I. I /"
r 7

'^'^""•P^"-^'^'-'''' '« ^'^^"^^^r pour ses services, d nJuregue

V^J' .
^^'•'";'"--'-''' ^'^^^ done ctraordinair; que MalLcVoyer commandant une^, ortune d'uno valeur de plus de ^i.ante n?illc piastre*^

di^tosiLrr
'"'^ '^ "" '" '"''""' "'"^' placdes^UaBanqueii:;

^
J|Jnfin, n'est-ce pas iei le lieu de reproduire ces observations de Rolland do

yia^-gues encore une autre autoritd souvant invoqude par les Dem „de„rs-

ment-de la declaration duprdtendu donatairo Tl «„.,* -* ^ .

rent a en itahhf In sincinU." * eoneou-

Mais rcste-t-il encore un doute dans I'estirit du inTo ? p„, .x i

que trpuble sur de, situations qui ne oTpas ^t^^^^I'ZlfT *'"^-

seulement avec Troplone (No 1 ()4R\ AJt a
' "® '"' **'**""' P"

doute, etdescraffeiVafmZ^^^^^ ''^''^ <>«

-

tibn de lu prcuve testimoLle etlr^Jpt ^^^^^^^^
*»"« '" P™"^'"*'-

pour but l^.tilitdpublique,.ebic„e:nru:S;ntde^^^

Z;r r^r^
particuli.ren.ent de lire le t.moi;^a^I'S TpZJ^Bibaud. U .1 troavera de quoi rassurer sa conscience et dissill do^T^Quelque fortes et concordantes que pourraient done T^^'T^^'^

contre le donatalre. ellc« rf;,nn.n.-,.. "t .„
^" °

.
. .

^^"^ J^s circonstancgp
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« J'tti cu occasion do lire la declaration dcs Deniandeurs par Messrs. Doriun.
" Vers I't^poque mentionndo dans la dite ddolaration, mil liuit cent soixantc et

"trois, ct pIu8ieur8fois^8ubs<5qucmment,j'ai<5ttf i port^c d'cntendro dcs conr
" vernations ou parties de conversations cntro Ic D^fendeur ct la .^dfuntc Dame
" t^oycr, qui comportaicnt pleinement qfto h sommc de deux millo 'dollars,

« rdclamoo par les Domandeurs en cetto instance, <5tait ii la disposition du D^len.
" deur." Plus loin il ajouto: '; Jjai fuit ici allusion a des conversations ou
" parties de conversations auxquelJes j'ayais ctd peu ou point partic", jnais 4 r«Spoquo
" oi lo D(5fonJeur a bati sur la C6to St. Lambert, il y o deux ans ou deux ans ct
" domi, la dito feuo Dame Voyor a fait devant moi une allusion formclle au don
" desdcux niillc dollars plus haul mentionndcs.

" J'cntends que oet abandon ainsi fait i M. Richer, le Dt^fendeur, dtait unO
" donation rtJuiundratoire pour continuer A lo rdcoiiipenser do ses services et
" CQinmc son procureur et commeson conseil."

Plus loin encore, le tcnioin continue conime suife^: " Apropos des conversationa
"j'ai doja 6t6 peu ou point partie, je veux dire quo jo laissais Madame Voyer
" ct le I)<Sfendcur parlcr de kui;? affaires, me contqntant d'^couter sans ricn dire.

\ " Comnie jc! I'ai dit, dans ces conversations comiift& dans celle qu'elle acu dirccte-

\ment avcc moi, Madame Voyer a souvent d<;clar<S et dit qu'elle avait abandonn^
" l^ertificat de d<jp6t dont il est question en cptte cause, ainsi que la sflmme -

||
" rtSclam^o par cetto action pn favour du Defendeur pour rindcmniser ct Ic rdeom-

~~
' ||

" penser des services qU'il \\xT avait rendus tant comme prdcurcur que eomnie son
"conseil." \

En transquestion 4 la question suivante: " VcuiilczWdciEcr et dire lea

expressions dont Madaoio Voyer s'est alors scrvi au sujet d6 la dite sommede
ddux millc piastres/' letdmoin rdpond: " Jo qrois avoir rdpdndu suffisamment
" deji i la question qui m'est posee ; mais je n^i aucuno objection do T4f6ter
"quelle s'est servi des expressions certtjicat.doa' ct a6(/Mrfon,'e\ qu'elle no pr&
" tendait plus aucunc propriety sur le document cntrc lea main3\du DtSfendeur,
" ct autres expressions do la ni6inc portde."

On s'est oljectd 4 I'enquetc i .I'admission do CO t^moignage, olyection qui a
616 rt<scrvee par la Cour. On a pr^tendu que cette preuve dtait ilkgalo, comme'
tendant & prouvcr par tdmoins un don excddant $50, Mais c' est uno mdprise,
don est en effet prouv^ par I'endossement et la livraison du certifioat. D'ail-

Icurs, le don se fait aussi bien par convention v'erbalc quo par ^orit, lorsqu'il y a
livraison, oomme le ddclarc notre Code et I'enseignent la doctrine des commcnta-
tears et la jurisprudence des tribunauz. La preuve vorbale est done admissible,

b preuve Asrite n'^tant en tffot requiso quo des conventions qui doirent 8tre

Sorites. La deposition do Mr. le Professeur Bibaud est done parfaitementlegale.
Enfin ee temoignago ne peut 6tra rejettf ai on le considjire comme portant sur lea

eirconstancca importantes ou attdnuantea du don. Gett9 preuve a 6t6 admise dans
la cause Colville et Flanagan, et il n'cst paa mdme venu >i b pens^e des jugea do
rtvoquer en doute pour cause dilldgalittf. C'est eilcore ce qu'a fait la Cour
d'Appcldana la oauao de Mahon«y ef McCready, et ce qui est d'ailleura donaa-
«ti par la pratigqg dQaytcibttaanjE..toangei!g^ Le-J)^faBdca^^^^

d'offiir cette preuve poor jusUfierde la aincerite et de la vrnoit^ de aadeolarir-
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/

Bieher

Tojaretal.

/

tion. Grand nombro d'autoritds citds plus baut s'appliqucnt parfaitomont 4
ccttc qucstiort.

ri
• r

•»
, -

_

En Appcl, la prcuvo vcrbalo dc rall.Sgud do I'apHlant do cc don manuol
tn/crijtw, adto dcclardo iil(<galc.

Badoley, J.-Tho case rests upon tbc agency oftbc appellant. Tl.o cvldcnco
-

"''onxd that tbero was no agency, but simply a friendly service. Thp mere
.

Iiopo|,ab.lyy of Iho deposit receipt is not in question here. The money belonged
,

to Bicber s pnne.pal, Madame Voycr. It remained in her name till after her
death when .t was drawn out of the Batik by Ilicberon the endorsed certificate
which he bad kept in bis pocket for years. Tbcre is no proof that at tbc time
Itichcr drew out the money, an agency account bad beep rendered. Tho en-
dorsedrece.pt remained in bis pocket for four yoars, «n5 the interest was all
appropriated by b.m. He says it was given to him fliy Madame Voyer. but be
docs not make any proofof that. Donations of this' kind must be made pdStive-
y. Ihe presumption of law is against appellant. There was no fact that gave

,
h.m any more right to this money after Madame Voyer's death than before. The
donation cannot be proved by Mr. Bibaud's testimony. The judgment in revi-
sion niust.be confirmed.

J * o

Duval C.J.-Said that if testimonial proof were admissible in the case,
there would be a strong presumption in favour of Richer. But it was not
admissible, and therefore the md|m^Bnt condemning him to refund tbo.$2,000

.^jnust^e con farmed- *
J"< ~

,

/, %P'*iio^, J., concurred. / ~-
, \^- .\ .

i
. . ^

' \

-**' A. / Jogcment do la Cour de Rdvision confirm<5:
triroHarrf, avocat des Appelants. ^
P*''-'«'^ ^oriW <fc(?eo/no„,avocat3dcsIntimds. \

(P.a.L.)
,

'v

, COURT OF REVIEW, 1870.

MONTilEAL, 30th SEPTEMBER, 1870.

Coram Mond^et, J., Mackat, J., and Beaddrt, J.
.-/

No. 1083.

In rmessetieetal I-^solvents, and La Bang„e du Peuple, Claiaiants; and
Q^e^^llon, contcstinschim of La BangueduFeuple.

the note .gainaySXte ome mlk^r^^ TJ'l"''
""* ""* ™*'""*' c«ni.ot r.nk o.

of hi. claim from the eudorwr" toT„lM„™.?^''^°"*** *'5'"'^«°'' «'° *•'«' «»<>«»»

n^elTod froL the endo.5^ mJtJ?JSL° w "?f '

""*.'»••••««' •'«' «'"-nt^
\

°* aeducted from liU claim againit the maker'* estate.

Tn! T/" "PP^^ ^«"» « J»«Jg™ent,r6„dewd in the Superior Court br

/
»v
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(

paid Jus proportion on his claim against the estate of insolvents/and given a.'» ':,»23f««««
discharge., though with reserve, can claim, and be collocated on, or paid a greater ^i^T'*sum than its rateable proportion, or dividend out of the assets of the estate of
the insolvents, deduction being made from his claim of the sums of money

t already received by the claimant on account and in reduction of hifi claim.
The judgment of the assignee collocated the JiaJue du Penph, the -party

claimant, to bo p lid. in addition to its proportionate eluim already received.

.
"^ judgment being appealed from, bis Honor Mr. Justice Torrance, by

his judgment of the 30th November, 1860, reversed the judgment of the assignee,
and ordered the contestant to be collocated for t% sum of 8342.38, on the assetg
in the place and stead of the claimant La BunquUu Feuple, with costs in favour
01 said Charles QueviUon, as well of the contestation before the said assigneeM on the appeal from the said judgment of the said Assignee to a judge of the •

ouperior Court. \ \

^
There are or have been, four systems of la^w referred to, nainely : 'the old law

EngiS hw
^^'''°"* jurisprudence in that coUutry, the Scotch law and the

rf«^W."f' ^''f/"M'''
^""°'' ""'''^"' "'^''"* ^^ «" Statute V, the Ba«y«e

trL^'
cannot legally sustain its claim. The new or present jurisp^udente inl^ance is of no application to the present case. The Scotch law, 7^t>^vor itswisdom may be,,cannot be our rule. As to the, English law, our ownUituto

l»y berng sUent on the. subject, this oughl te* be our rule. HisHonorTSr.
ustice Torrance appears to have adopted the English principle. Were it no>

m^t^S^ '^ ^^^^' "^^ J"'S-nt might be accepted as per-

«.„?H ^"*f*"^;j!™«°°
'* »PP°»red to me that the award to Quevillon could be

sanctioned by this Court. ]Jut upon consideration I have come to a different
conclusion. Quevillon is not in a position' to contest the claim of La Banaue

oT^i^oT. /'/i;.'
'^ *"• ^'^^ •'"^S"^"* ^'""^ '« P^P^'"'^. -«! " t»^« result

in^r^K /'''*''' ""'' ^"'»"^"* •*'^''"«"-' '"1 clearly explain the pria-
oipJB on which it rests.

' r i""

iV.i^''''\^'^^^'
''*"*'"° ^"*'*'- ^•'^ <1'^'^«"°» °°' •« whether the claim ofthe Banquedu Peuple was legal, and whether the award ofthe assignee, refusing

L ail ?r '"" "'
''"' '^^ '•'°"'- '^^' J"'^S'»-* « ?- -f"^<» ^ -c«oa

he award of the assignee to the extent of the sum of $342.38, for which the

J^'rJ'tr /* ^t'\'^''^'^
^y Q"«'i"o°. and reduced the claim of the Bank

insLS^f n '^l
'" *'•"* *''' ^"""^ ^^^'^ ''' "'"i". it had received one

.nstalmeut of Quevilon's composition. $85.59. It is perfectly dertain that theBank swore to a claim of $85.59 more than was really due to it. It claimed to

It! , r *t''^^''-
^^' "^'""^ '"'"'* »S«°«* Q"«""o» altogether,«d he appealed. The^Court now holds that Quevillon is incompetent to come

tior^Xrr''\*'^""^^"''"'y »""'""*• The only effect Vf his contest.- ,

Zr^l
be to draw the attention of the Court to the fact that the Bank claimedmore than was ditc to it.

^x <..... _

V

Thof ^ T^-^ -^--Ilui»^c«taiiMhttt the Bank wilt not^Bt-paidtntai:Jhe forni of pnK,f required by our bankrupt law is that the creditor must sw^
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-that it swort) to an
^'•JW'to '''8 actual Vdcbt. Tho B.ink is wrong in this rcspcet-

hISKf '•"otaount lis Mo, part of which it had received.

BEAtiDiiy, J., observed that he would have been disponed to maintain tho
assi-ncca dividend sheet

; but sccin- that tho Bunk had claimed inoro than was
due, he concurred in the judpnent, as now drayn..
The judgment is as follows :— s '

Tiic Court, etc ..;.
- '

"^n-iJerin.!,' that there is error in the said judgment of the said jud"c, to
.wit:/jn ordering tlrnt tho claim of tlio Banque du Peupio |io reduced 'by
$3^.38, and tJiat the said Quevillon be cr-llocatcd to tho extent rticntioncd in
thojsaid judgment on the assets of the said Bessette & Frirc's estate in tho
plaicor stead of the said La Banquc du Peupk, and in so far as condemning the

_ 1.. "# ^^^'^ ^"^t^y tl'c costs of said Quevillon
; and this Court considering that bJ

laif the said quovillod was properly not collocated for anything ih tho dividend
- sheet prepared by the assignee, (dividend sheet referred to in Iho pleadin^^s in this"

oouse); '

_

°

''

i
CTpnsidering that the said Quevillon Ought not to be collocated as ordered by

. •
tlie said judgment of 30th November, 1869, on the assets of 'said Bessette &

.
FrtVc in the place atid rftead of the 8:.id La Banque du Peupio, the estate of said
Bessette & Frire being en lUconfituit, and its assets clearly insufficient to paj
Its liabilities, and to p;iy La Banquo du.Pouple its claim reduced oven by the

V 885.59 hereinafter mentioned

,

*

Considering that La Banquc du People had received, to wit, from him,
. Quevillon, 885.59 before it fyled its claim agiinst' Bessette & Fr6ro, and tha*
its claim when fyled was made and fyled for 885.59Vmoro than.was duo to it,

that the judgment now under revision might.propcrly have ordered tho reform'a-

,
tiou of the assignee's judgment of 4th October, 1869, by the reduotipn of the
Banquo du Couple cUim by said $85.59

;

>•

Doth reverse the said judgment of 30th November, 1869, with costs to L»
Banque du Peuple, against the sjiid Quevillon, on theoriginaf contestation before
the assignee; also on the appeal to the judge of the Superior Court. 'and on this
revision, doth also reverse, to the extent i^cessary to'give effect to the present
judgment the said assignee's judgmcntf of ^th October, 1869, and it is ordered
that the record be remitted to the^ji/signeo of the said Bessette & Fr^re, and
that the dividend sheet be corrected by him, or a new dividend sheet be pr«.
pared by Kim, so t|^t said Quevilion> collocation staAdas^at present, tKat is,

that he bo not qollocated for anything, and that tho Banque du PeujHe may be
collocated foi? dividend "only as its original^kife^amount reduced by the afore-
saia 885.59

;
and said ^85.59r deduation only of any legal costs or charge ofthe

-isignce, are ordered to be dbtributed or disposed of, as to- law an^.justice

".t--1:

ff. Lajhinme, Q.C., for Quevillon, contesting.

Dorion, Ddrion & Geoffrion^ for La.Banquo du Peuple
(J.K.)

Judgment rcvened.

.^-^^jI

'it—
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• COURT Of REVIEW, 1870.

MONTREAL, 21 JUNF, ;870.

C.>ram.MACKAT, J., ToRRANCK, J., Beaodby, J.
'

NO. MS.
•

J^iitg vs. DCmers.

FOREIQM JUDOMENTS—PbeSCRIPTION.

Wbltn?''''''
''•"?!; ?°f

"* "^ April, 1858, the plainHff obtained o judgment In^z :?reJs:r" - ^^^'-^^^^ -^^ -^^ ^» ^«"^ ^^^'^^

L>n that, judgment the plaintiff sues dcfencfcint I,or« w» 4 i

"' -npni, iH&8tlelcndant has eft VViaeonsin • ho »H,ld «!,„•» j .i . -
Wiseonsii.. ,r^„s.
he concludes for the judgntent amount, interest, arid eosts.'
The defendant pleads that the note and judgment are preseribed, that since^7 Defendant has res.dcd in Lower Canada, to the knowled^ of P1 iff"econdlr that the suit and judgment in Wisconsin were irregular that theilIS prescnbed,that King cannot sue ashe does,; that the fc^Sit idtUt J•rregular and illegal, cannot bo enforced in Lower Canada °

•''^*' ^"^

M*S fTi^tlr
° "T"" ""T'

'' ''"•''•' 1870,. (Honorable Mr. Ju^iceMondclct) plaintiffs action was dismissed, the Court holdin- that *,<.K «!

Bent to bo prosonbed; bat are the two oasia iililia ?_A».;... •
!i

• ?

" h» furth»been u;^d tb.t if th. matter, or auMrel of Siaintiir, i«j,^
2»'2»P'-'*ath.i.dg»,e„ti,,e.fought tib. t.Ua^^„i^^^^^^
«jr. W.' ecMd. referriolj to fl«rr,. „ «..„, £,. Jte2oOBia^W..h.™.x.miDOdif..,o^ Q"i-pW«iVoba,,i.Th.^fMt ™S
X' «• l: T r T*f

'^/'«'°" •'^' •'-^-^

thi^wag^hricl

l»r !!„,„ ,„„g ,. l^,„j b.fo« ,h..„pi,, of ^f^^^ ^^. ^

.•'''

i
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Hhii

IMiMn,

\

ciHson on

f »

action, tlic statute of tlio Islq of Man not aflfccting t|io Hubstanco of the contract. It

yfasHul ruled ill llurfjs ». Quino that if a judgment iiitho IhIo ofMan had boon

for a I'laintitr suing on ti promiuory note, that judgttiont, if sued upon after-

wards ill England, would bo barred by six years, beoauso of actions on, promis-j

8<iry notes being barred there after' six- years. .The defeudnul's case is no't Uko
Quine's, in Harris V. Quinc... * •

,

Wlint was ruled in Harris v.' Qtvino had been proviou.sly ruled", in Massa-

chusetts, iu Bulger v. IJo^he, U riekcriug.- (i^co Story eoufl. of.laws ij 582-0.

note.)
^ \ - '

-^

^ Actions on foreign Judgments are licld, says Denura' counsel, actions on
Bimple contracts, and are -sued upon as.suoh, and are prescribed after six'. years,

so it is, lie says, in England, and so itjinnst be held hero. Wc hold that our own
law must control ; ag.iinst judgments whatever, «our own, or foreign, Wo

- -enforce but one law of linutations.—Wo would require special things tb bo prov-

ed before ruling sliortcr prescription against foreign judginertts than against dur

. own. We have 'not, as in Georgia, a shorter prescription against foreign judg-

ments than against our own. Of course were a foreign, judgment extinguished,

all the parties in the foreign country before and up to the extinguishment, new
right could not be by removal of any of them to Lower Canada.

Are actions on foreign judgments prcseriptible- in England by gix,years ?

The contrary is laid down in the wofks on Limitations, See Wilkitm

Limitations 15.

ft seems tliat; till 3&4 "^'^ni. IV, no «xprcBs limitations as fo fictions upon

^ contracts made by deed,,or against judgments, existed in England ; but presunip-

tion/6,f papihent, or satisfaction, against them was alloiircd after twenty years, in

prafctke.y/By the 3rd i 4th Win. IV, pre^ription, but only of twenty years, {»

c»acte(jragainst actions'on bonds, 'or other specialties; ,under which judgments

may /b^B included.—(S'meV/t, on Contracts, 305.

^11 is deb'ateable again here, pays the counsel for Demcrs, and I have right

have it ruled that the note held by King is prescribed. .

It might be so if the note had been prescribed when sued upon in Wisconsin,

but the contrary of this appears. ,

By tbe Judgment under review the plaintiff's action has bcpn dismi8.<icd ; both

. parties agree that this was owing to the learned judge a quo hoidiug that

actibif was prescribed by the Ord. of 1629. .

That ordonnaneo we taay admit to bo part of our law, as Felix holds it pswt

* ofthe law ofFrance, e. g. in his No. 313, where he says that foreign judgments may
' be debated, &c. Arts. 2123, 2128, C. N., and'546 C. P. ant^he Ordpnnance of

1629 are, together, the modern FrencK law, he says, at No. 315.

Some articles of that ordonnance have been enferced here'; others have not force.

Itself has an article, No.^1, to the effect that desuejtude may render inoperative

even prdonnanccs. ' ^
Actions on foreign judgments have been and ^re allowed in Lower Canada.

Vejaay presume it from 16 Vic, q. 198, <tlaeted five years before the note^held

-by King •w/JS ffiartcr. 'me oraciinafiCe of 1629T8 not "against such" "aotlons."' —
In 1866 Hoppock sued Demers on a Wisconsin jitdginent, and Defendani

did not plead that such A suit could not be. See 13 Jurist.
'
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/

la the present ease, Dcniers docs not plead that a suit like it does not lie bift*"
that th^udgmcnt referred to, being irregular and illogai, cannot be enforced
in Lower Canada. , '

,

Wo SCO good claim by plaintiff on a foreign judgment against dcfendrtnt' yoho
Ka» mmle.no proofs. Under the l(U(ic. wo n.ustgivejudgmeut for Plaintiff, upon
what he l^q proved. (

,

"^

Interest iViilbo allowed according tp tl.o law of Wlscon-sin, of which plaintiff
has mudo tho ncccssMry allegation ond "proof. The judgment complained of i».'
'reversed, and-tho defendant condemned, as prayed.

One motiy^bf tho judgment in
.
llcvi.sion is as follows: "Considoring that

under tho circnmstances proved, no law hero prohibited, or prohibits, action
•och as ff's upon the foreign jmjgment referred to in his dcclarati«>."—
The qther motives arc general. v

'
'

^

„ ! ' L • ,
Judgment fpr Plaintiff.

iB. ^«/(i«im«r, for Plaintiff^ ^ .
'

^
D. OpepuarU^toT Defendant.

" '

(J.'K>

lOR COURT, 1870.

[in IN80LVENCT.]

MO^TREi^L, 31ST OCTOBER, 1870.

.... . . \ ,

' '
'. Cojfani Mackay, J. \

In re nichaVd Dttvia, Insolvent and Uenry J. Clark,:, Q. C., claimant, and
IFiV/jam J/. iI/o/«oH, contesting.

- !>'
• eoiite.(«tion of . claim before in wslinee. the awfjiiee hiving tirst verbally nxod opob • con-

^ •voiili.nt day for hearing and talking evidoiice. tlio contestant inscribed the matter with
due notice, and all the partiex intercHttd, including the assignee, appeared ou the day
axed, and shewed their acqiilcsctlnce as to tlio regularity of tho proceediuga by •lIowiOK
tho aiislguee to give an award without objection.

n«l,D:-The proceedings were irregular, be*iuse under sec. 71 of Insolvent Act of 1569, tho day ftr
proceeding to talie evidence should have been flxcd by the assignee in writing, and the
assent of the parUea to the aboVo mode of proceeding could aot waive tlie Irrem-
laritlea. ' "

Semble. In aiich oases It would bo Irregular Ibr either party to inscribe the case.

This case came up on a petition to,a Judge in appeal from an assignee's
award.

°

Tho petitioner in appeal, a hypothecary creditor of fl&^insolvent, alleged that
Henry J. Clarke„Q.«t\, Of Montreal, had fyled a claim for «35,00p against the
estate of The insolvent. ^ ^.. . _^ .-...^U..--^l^..^-i:J-....:.^^^-^^

a*hat on 24th August, 1870, th» petitioner had fyled a written contestation
jequinng said Clarke to prove his pretended claim, but had been duly foreclosed
from answering the oontestation/anJ'failed to prove his claim. That the center-° ' ---.-—-..w-., .,..,. .n.iptt w yiuyg mg maim. 1 nan ine comes- —
taiion was duIyTBscribed IS? proof and final hearing on the merits, and ©n the

' 2l8t of September, 1870, Mr. JoTin Whyte, the assignee, vrenderod judgment,
etting aside said claim without costs, and declaring that bo reserved to Measn.

1, *. . _
*

Kiac
Ti.
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Bmnrci.uo,^l^;^^^!:<>^^y^^»S^^^nclana under said tranalbr on or .before Mondaj. lhi

stated laid 'claim bad been transferred,

That 8,.id MuIholIanrTA Daker were not parties to said contestation and nercr
apFfcarol or mtorvenod Jhorcin, the eoutcstaiion being entirely between the p^ilL
tioncr and Cliirlio. v !

^ -*

That under the eonte.tnnon .here wa« no proof made of any transfer of said Vclaim by s .id Clarice to MuIl.oILind & Baker. «
'i

That ^aid assignee had no. ri^ht to rcHorvo to Mulholland & Baker not in th* 'i
cause, the r,«ht of fyling a eiaim or. to ndjudieatc'upon a pretended tbnsfor of

"
CLUkc H^eLu... to them, and the «a„,e being ri^^h.ly dismissed for want of proof

'

M.d «s«,.„ee had no r.ght to give Muih.liand & Baker rights as pretended L^
ferees ot Ciiirko, to fylo a claim. * *^

. •

» That the petitioner having succeeded in his contestation ought to have been
awarded costs. The prayer was that the judgment be reformAHpd that- pari <

M 1

'
r"f fn"!

^"^
'f"'^ '' ""'"^ ^^'''^' ''»''"S fansfer^his claim to

Mulholland & Baker, and which reserved to. them the right of fylfh^ a claim
and which deprived the petitioner of his costs.

"' °

Al>bot, J J a.Q.a, for Clarke, appeared and presented a petition to hare
the award declared null and set aside, his principal objections being that the
assignee never fixed a day for proceeding to take evidence on the contestation,
nor ever iiotified said Clin^kc of such a. day being fixed. That the assignee did
not proceed to take- evidence on the said contestation on the 2nd day of Scptom-

*

ber the day for which it was inscribed, nor did ho thereafter proceed from daj
to day to take such evidence or otherwise regularly order, but on the coutrarr
notl ihg was done in the mutter on said 2nd day of September, nor was^ the same
continued for^sueh evidence to any day certain. That the assignee Aver fixed
Hie -Ist of September for the hearing and taking evidence, nor was the said
Clarke ever notified of the same . -

The facts, as admitted and proved, are, that the case was firat inscribed for
engnete and hearing on merits on the 2nd day of September, the inscription^

' being duly served upon Clarke and fyled with the assignee. By request of Mr
^

Abbott the matter was loft open and Nothing done until a new notice was served
on Uarke„that the case would bo p.rbcceded'with under the inscription on Ihe
Zl6t of September. This day was agreed upon with the apsignce aad tbetotiea
*yle* with him and entered in his minutes. ' .
^
On the said day Clarke appeared at the assignee's office, making „o objection

to the notic-e or the regularity of the proceedings, and declared he had assigned
ills aim to Messrs. Mulholland & Baker, but produced no evidence,

above
"^'""^^ *''*"' °* **** "**"*"* "^ *'*'' petitioner, gave the judgment recited

vi^^lTT ^^"^" """^ "P**" •^' "' Insolvent Act of 1869, which^^
^^

and shall thereafter proceed therewith from day to day, unless he shall other'
wiwordfir,nntU„Uiejnaking^of his award 4t^thfrpi-(!miBe8.' '

liitchie, Morris d, Ro,e, for Molson, pctiiioner^.ooaieoded Ihat >thr iuignM

•I,
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hod filed tho dn^r prooooding. Although ho hud not •ignod a paper fixittRl- ~ MUlmH
. dajr, yot ho had.jrorbully (l,od tho day in question, and had .how« thiVand hi. "''"Jd"*"^
•oquiOHccnco by fyfing tho inscription and notico.ih tho record and ontorinR them"'""'
in tho nnnuto.,. llo was al»o present on tho d..y Hxod, a. w«h alno CLrko. the
olainiaivt. All parties had o^rccd to tho day and nono had oljcotcd to it Judir-
mcnt had boon rendered under tho proeeodinsH a, rcKuI.r, with tho ncquic8cenc«
.nd m tho pro^onco of all parties. Tho intention of tho Act sin.ply was that a
day should bo ««roed>pon with thd u8*i«neo and that dud notice thereof shouhl
IKJ g^von. This had al»o>eon tho- invariable praetieo. Tho attorneys.wont to
tho ass-gnco and asked Jiin. what day would nuit his convenience, and upo«
.socrtain.ng th.s, oot.fled tho other pbrty. Thi« was fixing a day. Tho act did

hTsrould ;Vi7ar""
"'"''^ " ""'"" "^"^'

' '"'' '"' '"^'^ ''"'

TIw other point, that tho assignee did not, after fixing a day for proceeding
10 take ovdenco, " proceed thor^itl- from day to day," could not bo seriously
urged, as ,t had.becn adn.itted .l^;Mr. Abbott, in pr-sonco of tho Court, that
tho reason why contontant did not wocced on tj>o day first named was that hohad himself requested them to fiU8peii4 proecdin^s.
The judgment sot ando ail tho piocendings before tho asHignco from tho 24th

August, 18,0, tho date on which tho coatestution was fylcd, and ordered that
tho record bo remitted to tho assignee. -

Jiitchie, MorriH «fc Rose, for Alolson, eontcstaat.
J. J. C. Abbott;Q.t\tot Clarke, claimant,

(j. L. M.)

COURT OF Rl^VIKW, 1871.

MONTREAL, 28TU FEBRUARY, l»7l.

Coram Mondelet, J., Mackay., J., Beaudry, J

'
* No. 836.

Hart vs. Rose.

H«jD^-Ut. Th.t . iadf»e»t .pon tho merit., which le.v«. . rfv«,«e» dr<,« «,d«p<«d oi; to

jSf™qf^ with.

Mo.VDB«T, J.-This WW before tho Superior Coart of the District of Bed-

J^ \T^^TT f''f^ u"
^''''"*'^' """•"" ^- H"^' •«>»Sht to recover

from the defendant, alleged to bo in possession thereof, the lot No. 13 in the
fin,t range of^ the Township of Ely. (The declaration does not .tate in what

;i -^
The judgment appealed from, (Johnson, J.) maintaining plaintiff*.

tlcT,: K f » » ' '^*^^"^*"' ,«Ulai..t oonUnued chain rf titles fromtt. Crown, by Letter. Pateat ia 1802, down to him«df. The«condple»U

t:il

: J^-
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Hart
VI. about thoMnio tiling. 3rd. Thiit the rt/»/.(*r of Momi Hurt, P.itor Torboi, novor

i«rnii owner or po.w}iwor of «aiJ lot. 4Hi I'Im, nOyeari*' prowjriplion- 6lh IMtfd,

*«" y^m' proscription under pood title. Gtli. D^J\n»e en ilroit.

Tho d)>fendant conrtucncon by bcinp wrong In tlio ordor of his pJOrt", thd
difinse at ilroit ljnvrnp^bi;cn ploadod us a sixth pica, instead of us tTrb firil.

More of thnt hercaftor.
1

"

It woiii.l seoiB that tho panics were sent to proof upon nn nmlnt /nire tlroU
*

which I shall presently have to f^pouk of. No evidence was adduced ; tlio whoI«,
case was made to rest on the titles rospoclivcly fylod by tho parlies, liiili all

that followed, as wo now have to kIiow.

The plaintiff protends that <Iefendant has in no way proved hiiq toiw with-
out title or right to^Hio lot of land in (|uostion, nor that ho, defendant, bas •
better or anterior title to that of plaintiff, and that with respect to plaintiff'
title, the first is tho title given by the sheriff of tho District of Three llivers'in

1807, which title and right' to tho lot is followed down by a regular lino and
"uccoMion of other titles,

j

to thft plaintiff. On tho othir hand, tho defendant
rcffts his claim on I^ottors iPatcnt fioMi the Crown in 1802 ; and, liko tho plain-
tiff, urges a succession of other titles down to himself, as already meotioned.
No tCHtimonlul evidence was adduced^ the wholo case resting on titles. Whothor
the lot of land in questio^, or the lot ofland clafincd by the parties was or is in
the .District of Montreal, or whether the lot ^nentioncd in tho sheriff's title of
1807, is the identical Ely Township granted Tsv tho Letters Patent ofl802,
remoins in thb dark : the p.>rtie8 have not thougk of adducing cvidcnoo of that
identity. Wo have been rcferr(|d to maps and )t has Jbcen suggested that the
judges might by drawing a lino ah nii|t»# so usdd, and applying to the Town-
Bhip of Ely, ascertain its true position. * mc\\ a proceeding is out of tho questioo,
and at all events it is out of the record, atid would by no means bo conduoivo to
any proof or demonstration. Thus wo stand with plaintiff's declaration where-

,
in it is not ollegod in what Diatrict the Township gf Ely was situated in 1807,
which omission cannot bo supplied by tho Sheriff's title ; and wo have defend-
ant's ollegation and proof by Letters Patent that a Township of Ely, therein
mentioned, was tltWi (in 1802) in the District of Montreal I Where is tho truth f
Is it the same Township ? or are there, or were there two ? It is impossible to
say.

^
Tho action, therefore, in the db-scnce of evidence of identity, should havo

been dismrssed. The preceding observations bring mo at onco to two others,
one with respect to tho di/ente en droit, and tho other the ordering of proof
avant/aire droit. What in this case is called a di/en$e en droit (ranking sixth
instead of first in order,, five pleas au fond preceding it,) is a mixture of
moyen$ d. laforme, and moyena en droit. It should at onco have Been dismissed.

One of the moyena eti droit is the omission in tho declaration as to which of tho
two districts the Township of Ely is or was situated in I , That is no grie/em
droit, but a legitimate means of forcing plaintiff to ampnd (or see his notion di»>

.

missed), it not being explicit in such a way that the defendant could safely plead
to the actioii. It should have been, therefore, an exception H la forme. But
the worst part of this is the order to go to proof avant/aire droit. Such an
order is against all reason. Proof t \o y faa t en'd, ^poa a difentam i

* ' ' '
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Anui^ Mrh4 proccni, ot rowonin« can >t bo tiiado out, HluT the Cobrt will holnlUcJCTT. doc.a.„« upon oi.hor tho iN/en»n en droit or anZwnrVn 7 7 rf f
• JTococdinK i-not only bad. and ab«..r.l I.... .-.

:;."""""'"':'.''
''r' ^ ^»°«»

lOM,

/

. J.rococdu.K .- not only bad. and absurd, but it i, i,. dircc vl Htiontf tho law•lo ordinance^ and apooi dly that of 15J1 wh;„l. i

''"''t'oti of tho law;

U oillior Booj or bud if Ll In li„lf i- ".
' ''" '"'''"'" " ''""

that .hero noyer can bo ii.oa», not a Binl oaT whom . ,

'^^ ^ ''"^'"^

droU should bo ordered on a pleading inZ uchi a /.T
"" T" ^"'"

- .n-wor in law. 0«o readily Ldor,tand. 'tTa't nl^^ ? '""''. °' "»

droi, whero law and fact, .„ brought upnlJZoZyTXZT" "
for the Court juridically to know tho facta- but eyorv „J t'^

""""'^
know, that on a de^urr^r. or </./.„„ .„ Zu, or ZJn .n 'h",'

" ""'^
«. rf...V. all tho allegation, ofcither tho decla a.i n or of 'H ' 'T"tb*t.cally .dmittod. It i,. therefore, a eontraJZ 11^^^^' T ^'"^
avani /aire ^roU, opart from it, Ling an open y.olit : "oP ho Or

*""'
Nothing in procoduro ca,r bo more clear or oa,y of onTrll •

?'"'^"'»'««'-

Bcides. it „.ay bo ruinou, to parties, theyZ ^^02^ ""' """""•
brou, lengthy, expen,iyo lino of cyid:ncofa'i'foZT w en hT'

'' " ""
jnuted on the merit,, tho Court ha, to dismi„ Z^l^o^^'Xir^' '"'•

there „ ,n the hction no .Ight ,he#n. Caa4hero bo
^'

„J .^^
""""

more glaringly contrary to law and rewon ? And .h' » . ^'^'^f
««' ""J^hing

it. t.uo light, i, the imUibility on"rpart bf 1 jldl ". " ^"°"''"« '»

wonting a maititucje of irroleyani facU big proy^d ho h^;
'"%""' '' ^''

or jurisdiction than to decide On the admi^ibilitv
'

r ?? "y*"""""" "^^^
tion,. Buc ho ha, no power to int r?c™S tL^

or >nadm..s,ibili,y of quem
.odwweh tho parti,, may blame thcl^^^^^^^ ^'^ - "-d.
.ccording to law. ^nd in ca,o iho at^m^Lrbl marthT"'

'° ^ "''"'"•*

rest, the res^nsibility of a ^otracted and oln uir, i' ."l Z" '

V"'fthe first ea«,, tho J^dgo is not to ^jl»«ew.od ahoj „ot1 b 1"°- T ^" '

ah<!cr ignorance, or maleyolence. abno c nLd aTon" totn J '«r
"*"'•

J.tter case, tho Judge, and not tho parties, s ou^bo yLiMS k'

'" ''''
*

because it is his own act Lis own orrnr Th. Tl . ^ '"*''* «<'"«"'ro. ^
-dings, tho difference LicrtboX^^^^^^^^^ T^ «-»> P-^
and the point, which Wally dyo ^^1! „„«! T u^

"'"-P''"" ^ '«/«'^«»

^do„t,Ltth.y-noySrrcotrnd:;i^^^^^^^^ -

Bench. The judgment appealed from ha,Tot ody ordtd ^ " ''^ ^"'^

rfrof* upon tip pleadings, including th^^ZL 1 ,1 •/ k .
.P?^ *"""»' /«•>«

hearing, amitted to p,^ 'upon the '^/^JtjS' '"'*' '"' "" ^''^ «-» "

Upon po whole, it i, in m^ opinion perfectly plain that ih. -a

^^'"^^^•^" "^^^ ^^' ^i^fc^i^^Maa^^i II B I II iBiii 11 a ba f q-j-uuJr.*. j..*.. <- ' IjM . ^Bi^t^B*^ ^^4499^^f^g^J^J t- ^T VT^V^

/

I

-^ -^^
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IM COUllT OF B£VIBW, 1870.

MackAT, J., oooonrred. In th« lUt* Iq whieh tb« rMord atood, Ihero b«ia|
DO panil teitlmonj, and no udmiMioni, it «aa intpouibi* that a jadgment oould
he ron<lflrc(l in favnr oC tho plaintiflT.

Tho J iiilKmont of tha Court of KevUw ia nworded aa fnltowt !—
Tho Court, now horo aittingaa a Ooart of Review, having heard tha partial

hj their roMpectivo Counael, upon tho JudKmont rendered in tho Superior
Court of the Diniriot'of Bodford, on the 19th daj of May, 1870, having
•taminod tho reoord and proooodioj^a had in thiaoauae, and roaturalj deliberated

:

Coniiidorin«, that in tho prowmt oiiao, not onlj haa the Superior Court of the
aid District of Uodford ordorud proof avtnt /tirt droit, instead of deciding on
the J^enie tn droit fylod by the defendant, but haa omitted, altogether, by the
Judgment now appoilod from, to paas, • should havo boeu done, upon said
iHftme m droit

;

Conaidoring further, that the d^tnM M droit being irregularly and badlj
pleodod, after ploua to tho meriU, auoh aa of reoord, and containing matters for
•n eicrpti )n A la/omtf, mitod up with moyttu d» droit, should havo beoo al

'* Oaoe di imis^d :

;
Considfli^ng that, on thftmeriu, theplaintirs lotion should have been di»-

nissod, liiasmuoh as tho aaid plaintiff has not proved tho material aliegutioni of
^ bis declaration :

Coii»idcring that there is error in tho judgment appealed from, to wit, the aaid
jodj[tacntofthol9thof May, 1870, thia Court doth reverse, annul, and aet

aside tho said judgment, ond, proo?eding to irender the judgment ivhieh
should have been rendered, doth dismiss tho tUftme en droit in this cause fyled,

and on tho moriU doth dismiss the plaintiflTs action, without costs, inasmuch tg
both parties have partly caused the irregularities and ilt^al eourso taken in thif

«ause, when they could have prevented it; and oa to ooaU in thu Court of
ReviaioD, each port; to bear bia own costs.

Jadgment reveraedL

Lay, for the Defendant, Appellant. ^
CHaWbran, ^.(7., for the PlainUff, Bespondent. * .

(J. K.) ^\

COURT OP REVIEW, 1870.

MONTWAL, 31i» JARUAI^Ty IITO.

MORDBLIT, jr., MaDKAT, J., TORKANOI, J.

Ko. S6.

Beard et al. ya. Brown a al. ani/E. Contn.

,

iLD:—Tlittthep>rm«iitof fivfght and th« AMwttj of the oarge an eoofloiallaBt B«to, whiek
ntithtr party ta bound to perfomi without the other belug ready to perform the eomte-
tlve a«t, and thiin>rore, that the matter of a reeeei cannot inalit on paymeat la AdI of his
flrtlgbt of a eargo of eoale, before deUverlag any portion thereof.

This was an inaoription in Review of • judgment rendered in the €laperior

Court at Montreal, on tb« 30th of June, 1869, by Tbi Hon. Mk. JmnoB
BUTHUOt.
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Drown rofu«J K, d4li"«;7oT,rir„rjV'''T "'•^'' ''''°*' ••»•'*''«»"'»•"» »-H

o.i«i.. b, .1,.™ d„. ...h: do,,;':: Ta nl" rt' :,;'';",'.'"''t
"^

li«ni«»C(linlhi.o..*.
™" """J »» «'" of Mi,w rovoadion- v

^^.AS .h.. .ho bill of l.di,g or tb, ,2.b of Oetob.,, ,^g, i.,„^ ,„ -^

^^
t pM b, pl.,„„ji of ,t, ,|,„|„ f„.^^ ^y^^ Uo M 00 rigbt k,

Oo^J»„„g.b.ub.li.„ .„d prWfcso of defcofc,* 1,0,0. Brown OTor

, Con.idepi„x 'h« for oil «,„„ „.„„, n„ j„r„„j. j .

MosuittT J.:_(P„r tbo Court in Bovic».) Tbi, I. . ™„ „r « • •

'

Ol.tb..T.llin,«f ibo aStt of Oolobf^ 160i.,|.lrt i;jlo..j3.t«J.y,tt.-' "^
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Battdet •)

•SJ^w^et'.!? defendant Brown arrived at the harbour of Montreal, id command of the barve
S. Contra. "Orlcarts," on board of which worn Klilnnn>1 irr «„- -ia l .r ...i ^"Orlcaijs," on board of which were shipped 155 tons 14 cwt, of coal bj

Coming, I^adclifTo and Sweet, of Newburg, consigned to the plaintiffs, the bUl
of lading being a general one, stating the usual conditions as to payment of

, freight, *"
:

It appears thjit the consignees paid on account of this freight $100 AmorioM
^

currency, in advance!

About one o'clock p. ji. on the 2Gth OctQ^er, the barge "Orleans^' was
allotted a berth where she could discharge her cargo, thereupon the captain,
Brown, proceeded to plaintiffs' office and informed them that ho had arrived
with the coaHn question, and that he was ready to deliver it. The plaintiffs
requested him to put it out, and that they would receive it, and pay him hh
freight. Captain Brown stated that lie would not pi^t out one ounce of it, till

ho had been paid his freight in full, and Ibft the plaintiffs' office without waiting
vfor a rcfly. >

The same afternoon. Brown served upon plaintiffs a notarial protest or notifica-
tion, informing them that he was ready to commence discharging and to deliver
upon being paid the balance of the fr<;tght, failing which payment before tho
morrow, the 27th, at 11 o'clock, ho would discharge the cargo on the wharf and
sell it by public auction; the next day, however, he declared his readiness to
discharge from his, vessel as much coal as would by its freight compensate the
$100 that had been advanced him, and accordingly discharged about 30 tons
which were taken away during-the day. But so soon as that quantity was dis-
charged ho refused to proceed further,

'''.

Gd the morning of the 28th, about 7 o'clock, plaintiffs wrote Brown a
letter which was copied by the witness Alexander Brown, offering to be at the
barge "Orleans" at 8 o'clock, with carts tb take away the coal as fast as
delivered, and to prevent further, difficulty, proposing to Captain Brown three
modes of securing to him the payment of his freight, namely, Ist, to pay the
freight en the coal a? they should receive ij at the rate of 40 tons per day,
according to the Statute; 2nd, or to pay the whole of the freight, if Captain
Brown would put out the whole of the coal on the wharf, so that it could be
Been and verified; or 3rdly, to pay the whole of.the freight before the discharge
of the coal on the wharf, if Captain Brown gave security that the whole would
be forthcoming.

Captain Birown refused to a<^de to.any of those proposals and insisted on bi«
pretension that he should be paid the whole freight befdre he would put an ounce
of the coal on the wharf.

On the 29th October, Captain Brown served a second notarial protest on
plaintiffs, complaining of their refusal to pay the freight baton the disohai^ of
the coal, and on the same day he served a second protest notifying the plaintiib
that as they had not paid the balance of freight he would discharge the coal and
place it in Shaw's yard, and would sell it on tho 2nd of November to a suf-
ficient extent to pay his freight, demurrage, -legal and incidental expenses. And
on the following day, the advertisement of the sale appeared in the Montreal
Berald. Thereupon the plaintiffit seized the coal by Same Revtndication, and

m-
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bringing th9 amount of freight into Court prayed that {he coal bo declaroa to be
theirs, ahd that it bo, ordered to bo delivered over to them.
From the above statement, for the details of which I am indebted to the

;

#\jc/«in prepared by the plliintiflFa' counsel, it is at onco apprehended that the
contestation at issue between the partiesis simply the following :—Was the
Captain of the barge " Orleans" bound to deliver tlio cargo on the wharf, though

"

not to plaintiffs, until the freight was paid ? The judgment appealed from re°n-
•dered by the Superior Court of the District of Montreal (Bertiielot, J.) decided
the affirmative of the proposition/and declaring the Saiaie Revendieation to be
good and valid, ordered the coal to be delivered to the plaintiffs, aid the defeat-
dant to pay the costs of the suit. 1

5^he principle of the judgment is that tfje rights of the plainliff and the
* defendant are concomitant.

'

j

The^nsequenco was, of couffie, that the defendant's pleas were ^missed u
well as Kjs incidental demand with costs. 'Tim Saiaie Jiexehdlcation wad
declared go6d and valid with costs against defendant Brown, but without costs
against defendant George- Shaw. The deposit of the spm of $318.25 deposited
by plaintiffs-was ordered to be paid over to defendant Brown by thJprothono-
tary of said Superior Court.

This well motived judgment is in all respects strictly correct. Were there
not innumerable English, French and American authorities, several Ldgmenta
and a jurisprudence well established on the question before us, as having obtained
in this.country, reason and common sense, I do not say ejwiVy, but reason and
common sense would readily suggest the true and only correct decisiott to be
given in such a case as the present. T^e delivery and the paymeat- must be
concomitant. The captain must, of^eburse, take the coal out of the hStd of the
barge, an* place it in such a way on the wharf that it iSi^ be seen and verified,
and in so doing he does not lose his lien. On the other hand the party who
cjp^ms the coal as consigned to him has to be ready to pay. I do not see the •

slightest difficulty in this matter. '*v ^^
,

It is therefore my opinion that the judgment now under consideration should
be confirmed, and it is co^^rmed accordingly.*

„ ,
3^udgment of Superior Court confirmed.

Mon. J.J.C. Abbott, Q.C., for plaintiE ,*
t/. A Per&tn«, Jun., for Brown. .

*

.
(S.B.)

firowaattl<
utf

• IBep. Mote:-yuU Brewster et 1. n, Booker et al.-lit. Lfc. Jurbt, pp. 90, et wj.]
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COUR DE CtRCDIT^ 1871.

^
/ COUR DE CIRCUIT, 1871.

MOXTREAL, 3 MARS, 1871.

Coram Beacdbt, J.v

, 1 \ No. 2016.

Curlfiif \*, Ilntton & Ilatton, mia m eavL^o.

JaaB:-Qa'un ddfendmriaisi pent 8tr<momm« girdlen do aei proprea etTvti areo ion eoiiaentomwti
et qu'il uMt eontraiguable par corps *'il un lei repr^seote pa« au Jour de la vente.

Lo 29 Aoftt, 1870, une saj^ic-cxdcution est prise centre Ics bicns mcubloS

du diSfendeur. Du con^cntemfent dc <!e dernier I'huissier le noinme gardien de

Bcs effcts saisis. Au jour fixtS pour h vente, le d^fendeur ne repr«Sscnta pas lea

efftita. L'huissicr nyant fai^soh retour en consdquence, une liglo fut prise pour
' fuire d«Scliirer lo dtSfundcur gardien en mdpria do Cour et contraignable par corps

, kTco rultcrnative voulue en paireil cas, soit de repr^entcr.les effets ou d'eo pajer

la Tttleurou d'aller en prison. ' ,. •

Le d<5fendeur plaida qu'il ne pouvait £tro contraignable par corps, en ne

rapportant pas los cfifets, et all<5gua au soutien de ea pretention que sa noniina-

tioa do gurdien tk ses proprcseffuts ^tait illdgalc; qu'il dtait incompetent pour

Bervir do gardien a ses effcts .saisis et quo I'huissier saisissbnt ne devait pas le

nonimer lui-mStno gardien de ses proprcs effets, memo de son conscntcmient. Il

Be fonduit sur Ic § 6 de I'article 5B0 du Code de Procedure Civile. " Les sherifa

ou liuissiers ne pcuvent prendre comme gardiens ou ddpositaires, le saisi, sa

fcmme et sea cnfunts & peine db tons ddpcns, dommages et intdrSts; mats les

frdrca et ncTcux du suisi peuvent Sire dtablis gardiens, s'ils y conscntcnt." De
Ui, le ddfcndcur concluait & IE t^QUftd de la saisie.

- J. Ji.J)ou(rc, foar Ic dcmandeur rdpondit quo I'art. citd par le ddfendeur

^ defendait aux buissiers do nommer un defendeur gardien de ses effcts; mais

rarticlc'ne ddclaruii pas lu saitsie nullc par suite do cctto nomination.

La seule consequence dtait de reniire I'huissier responsabie des dommagcs qui

en resultcraicnt; quo c'etait plutot au dcmandeur, it. so plaindrc de cctto nomi-

nation, puisquo _
cola p )uvait couipromettrfi ses intdrfits. Lo dcmandeur

consentant ii co que lo defenJcur sur sa dcmande, fut nommd gardien, cctto

nomination etait-iegale et valable, ii Tcgard du ddfendcur.

Carre & Cliauvcau, Lois de la Procedure civile, tome IV. pp. 723 et 729,

L'art. 598 du C. P. P. y est comnicnte. " L3 siisi, son conjoint, sea parents,

allies ct domcstiqucs pcuvent etre etablis gardiens de leus consentement et de

cclui du saisissant." '
•.

Pigeau, Procedure Civile, p. 026, vol. 1, oik il est dit, "cclui i qui il importo

de refuser une pcrsonnc pour gardien, I'etablit ou raccepte, retabiisscmcnt est

valable; ainsi lo saisissant pent accepter uli enfant du saisi, mSmo sa fcmme
' non contraignable par corjiS &c."

Idem, T. 2, p. 78. " Dans une saisio gagerie rhuissier- pent forcer lo saisi

d'accepter la^arde do ses effets et estresponsabje par corps de Ics representor."'

Regis dedanTe absoluo.

'Doutre, Doufre,& 2>oufre, pqpr demandeur.

J. J. C'ttwaw, poor dSRsinlcttr.
'

.
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COURT OF QUEEN 8 BENCH, 1871.

CROWN BIDE.

' MONTHEAL, 30th MARCH, 1871.'

Coram Dbumhond, J. .

Eegina ys. Amndie fontaine dit Bienvmu.

INDICTMENT rOR BlQA^.l ^ «

BlLD :—lit. That it la Incumbent npon <he Crown under 4, 6 yiot^ria, eh?37, no. 23, (eh. 91, m*.
29, 80, C. 8. C.) to prove that a poraon marrying a wcund liiLe, wlioxe liuHband '6^ wll^ bad
been coniinuaily abneut rron\,iiuoli pemon fur neveu yuarii tbeu'beforfs, Icuew tuob penon to b*
living within that time. .. ,

Semhlt l8t :—That the tame rule would apply to 83, 88 Victoria chapter 20, aec. 59, Criminal Aet of
1809.

—-- 2nd. That the flr«t wife cannot under any circumntances be witnrn for or ag«ini>t the prinonenr
3rd. That the Jury will be directrd to acquit the nccuaed, the Cruwn Ikiling to wake luoll Mt^
denceof knowledge of the priaouer.

^
^ '

''

The priHopei! was indicted for Bigamy as follows

:

•
,

That Aiueded Fontaine dit Bienvenu, late of the City of ^Montreal in the

^District of Montreal, lijborerj on the 29th day of October, in the yeiir of our -
-,,

Lord 1857, at t^o City of Montreal, in the District of Montreal, did niarrv
'

one tJulie Lallier dite Marcheterre, spinster, and her the "said Julie Lallierdito
^' Murch«terre then and there had for his wife, and-,that lite siiid Aiued^e
"Fontaine dit Bienvenu, afterwards and whiUt l|e was. fio married to the
" said Julie Lii'.lier dite Marcheterre as aforesaid, to wit. op the'2l8t diiy of
" Miirch, 18ti8, at the City of Montreal in the District of Montreul, ftlonious-

'

• '

'• lyafid unlawfully did marry and take to wife one Georgiana Burn, and to ,^
'

!

" hor said Georgiana Burn was then and there married, the said Julie Lallier

'' di to Marcheterre, bis former wife, being then alive, siiJtainst &c., &c. ,*

" And the Jurors &c., &o., that the said Atiiod^e Funtiiino dit Bienvenu after-
'

'^
\

'' wards, to wit, on the 9th day of January, in the year of our Lord 1871 at
" the City and District »jf Montreal, within the jurisdiction jDf tlto said Court, •

" was apprehended for the felony aforesaid."

A true bill was returned. Said Julie Lallier dite Marcheterre was present !

in Court, ai)d it was stated that she was a Crown witness", to which Counsel for

the prisoner objected, citing 14 & 15 Vict. ch. 99, s. aJ^^and 16 & 17 Vict., ch.

83, sec 3.
^

The Court held that she could not be allowed to testify either for or against

the prisoner. »,

Upon tlie trial the Crown adduced evidence tending to prove the' marri.i<re of
prisoner with Julie Lallier dite Marcheterre. The evidence of the Crown estab-
lished:

—

Ist. That Julio Lalliqr dite Marcheterre had left Canada and resided in New
York and at Ifew Orleans from 1857 till February 1871, when she returned to
Montreal.

^ \

,
2n*. Xhat during snch interval it had been reported aud it was believed that .

the was drowned and was dead.

fringe of-prt»tt€
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, »*. ,,

FoaUlne dit

Hmuvioiu.

.lb'

\..

5«'

in August, 186V—6ufc that Canon Fabre at MontreuJ in March, 18B8, gdw
them ,the Uniiliction nuptiale^

" \'
But tiie Crown witnoiwea wholly failed in any way to testify to any Vuet or

facts which would $stab!iHh that tl|e prisoner knew or had retifion or cause to

know that Julie Lullier dtte Marohctorre (from whom he had lived apart after

1857) was ali^e in 1867 ior 1868, or at any period within the seven yean
previous- to 1867.

,

John A. Pefkinii Counsel for prispnct, olaimod (before entering (ipon any
defence) acquittal, and the (direction of the sJudge to the Jury to (^Cquit upon
two grounds.

" '

» ' \ • T~ V

Istj The indict!Pent did not aver nof wis it proven that prisoner was « British

^anbjeot wbo had left Canada for the purpos'of marrying in a .foreign country.

The scooiid wife (OieorgCana Burn) having admitted that she had been married
iil August, 1867, to the prisopcr at Chicago, by tfaoRev.Mr. Kelley, the C5urt
here had no jurisdiction,. The celebration of. marriage by the Kev. Canon
Fabre went for nothing. The marriage, if ever it took place, was had at Chicago.,

They Were and continued to.be man and wife afV«r August i867. The crime

ifany, was committed in a, foreign state—^and inlthe al)senoe of etidenoe that

prisoiielrwasa British subject striving to evade eur laws by a marriage in a

. foreign country, there was no <^aso before our courts. Counsel cited decixion Reg. v.

HcQuiggan, Q. B., 2 L.p. R.p. 340,—where it had been k^ld V. on an indictv

"teent forbiganiy committed 'in a foreign country, it is niecessary that the

^" indictment' should contain the allegations that the' accused is a B^ritisli

^subject, that he is or was resident in the Province, ^an'd ihkt ho- left the same '

" with intfH to ^commit tho offence," and referred t^tbo aigumeiit^ Mr*
,

Kerr, Cowisel for |fl-isoner in that case; as relevant to the present fase.

2od. Because the Crown having proved the absence of Julie I^allier dite,

Marcheterre from the prisoner for over, thirteen years, had not ptoved his^

knowledge that she was alive .within the ^seypn yeairs prior to his marriage with

Georgiana Burn. Ami stating facts proved in evidence, he argued^hat the

prisoner was being tried under cb. 91, <lieo's. 29 and 30, Con. Star. Canada,

inasmuch as the alleged second mi^irriage took place' ia'Chicago in 1867.bdfare

the passingof l^e 32-33 V^iot. ch. 2)1, in 1869. The two statutes, however, were

worded alike upon tfae'^point being argued and similar to statutes of England

upon the matter. Counsel cited the various material acts- touching* bigamy.

They all contain the proviso of exception in favor of the 4fc^etised -as to

knowledge of>the eastence of the former husband (or wih:). Jn ^ott of the

United States the period of absence is fixed at fiVib yeata, though in Massachu-

setts it is seven years, and in Ohio (law of 1831) three years, and in New
York (1836) five years, where it is held that the legal penalty does not apply if

( one of the parties -has been absent for a year or more at the time of the second

marriage ,and is believed to be dfead: The 1 James X, eh.'ll>^changed-ti)e

period from seven to five yeaig,^ enacting that the seeoi)| pnarriage was void) but

the party contracting was not within the penaltier of the act. Cited Porter'«

«ase, Cro. Car. 461,4 B. 163,164. It was incumbiatnponthe Cl'ownto^rove

yiaoncr'a knowlada» Rng. w. CuHcd, C» A P. Jji j Beg, w, Jpimw, Cwr. 4>

w~-
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W. 614; R,g. va Briggs, Dear,. & B. 0, (J. QsVko... vs Ileoton P A w fllo~

^R.36L. J.(M.C.) 68,.d<^Ung .a* ft,ll, «incUooi„g decision in R. y,:

.

VR^,r/''*''' ^; f"
^"^ '^' Crown, .Emitted thp foiS of the Ia.t dooisloa(R. vs. Cu,gerwo„) but nr^ued ihat it did not apply to this case 11^ l!t..oedtltotth^. was .question for,tho Jury, and 'cVidcnco "

theW ai

'

iBsue hud been made; for in Januarv 1871 nr!.*.». u a ' ^* °*

<.ut.he.eJuIieUIK.rdite M,r^:^^^^"^^ '^'^'^^'^^ ^ «»<»

The Court took-'time to consider itejudfeiaeDt. r
Drumiiond, J. It wds not neccssiiry to refer to' Mi« ^^t ^t \ • '

.

'.

E.jlI.H,h6, Q v., I
*^> the Crown. ,

"
,,

-

E.C.Monk, \
Counsel for priaonet. ' v.

. («. c.jt)- ,* ^ '' • •

.
.* ....•.,: -

v.,
•rr-

SOPEHIOR COURT, 1874.

*
' Itr cbambkbs. '

-

^'lIONTaBAL, Al-aiL, isVi. :

- '/^^ '

'•
'

' ' *"

,..>•
.

v: -, ; -!^.. ^ , No. -BM. V--'- - •:^--'^.\
.

•

!«..,•' ^«<^'«>ii VS. /ipra»^fr: .
|

' '

ewd dbrinc lerm,
, -'^ -

""'*?•*•** "»«;«*Uoii but Buttprp.

The writ of j«d loarraatolssued in t^^ thi 21at March 1871 nn«^ « .i *

<ei?"f
""'' ?" i

*,•• ^^P'"' ^'^ """"^"^ «»»'««* »« «»»«»d baUir. return -^

rMuiMtfu
BiMvwa,

"%

!¥
..

s*? '; *.

vt

V

l"^!*^-
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la SUPRRIOUCOVRT, 187i.

''toMuJgtr.'*" ' l'«''e"<J'»"t by council urjied thiit no proo cdinpi could be tuion in Tuoation,

and opporad reception of papers prcrantcd bj rt-quirai-t. i'

After argument in chlinrbera his Honour Jud<!0 Miicicny rubd the objections

aa Dinde in favour of defendant and refused. to rccuivo or f)'lo papers offered.

A.& W. RttberUon, for Jitquirant.
'

V •/"/«» i4. /V>Ain», for defendant, . ;,
'

EdirariJ Carter^ Q.C., counsel for defendant.

(J.A.P.) "r '
,

'

Aa^-''-

. SUPERIOR COURT. 1871.

- MONTREAL, fsxH PEBliUART, 1871.

1 V . r Ctfhun BeABDBY, J. :^
'

'^:,» -•
.

No, 66. ^,
- .

;'. ''^-.

Bum vn. Fimtijine ih Bifnvenu.'

Bau> :—That delay will tw fUen to dcrcnilant to plead If It appear that he la nndtr «rliBliiaI ehar|»
which might be Itifluenocd by plt-adihg wttbia the required delayi. ^,', , .

John A. Pirkin», for the defendant.—The defendant, who is indicted for

bigamy, prays for delay to plead till uftcr 24th March, when the case and

churrre for.biganiy will bc tried, fu:ii-itig that by now pleading his pase would be

prejudiced. This is proved by affidavits. ,. * -

Josej'h Doutre, Q. C, coiitra. \ - - '• ' '

Per Cobiam.— Delay to plead i^ granted to 2nd April.

Doutre, Doutre dk Doutre, for plaintiff.

Perkins dc Monk, for defendant.
'

»

(J,A.P.) . .'
•

SUPERIOR COURT, 1870. ? -

MONTREAL, 30tb DECEMBER, 1870. '^^ >

(7oram Torrance, J.

No, 214a.
"

»

Bonvfll vs. Tilt DrummonifvtUe Btifk Extract Mannfuctnfing "Company.
The word " I " or " Wf " having been omitted In the beginning of an Insel-lption for tnq He and

no conBenl in writing that the tnquHe be lalcen under the old syatent having been lyied, but the

parttea having proceeded vrith their «niju«e :— ^;_

Hxu>:—That the irrpgularitiefi had been' raived 67 the enn<en( of the partiea, aa implied by Ibdr

. proceeding aud examining witnesaea under Ao^nrcrlption for enqutte.

' The above statement and holding, tose^'^r with the remarks of the leimcd

Jndge. who rendered tie judgment will sufficiently explain the points raised iTqd

decided.
,

.'.-\ .-"-;

Tobrance, J.T^This case is before the Conrt on a motion to set aside all ^

the proceedings at enquilp. The jetiton rs who niade this motion impeached

tlie inscrintion for evquite as entirely iriejiAar. It was irregular in so far that

the word " iusciibe ^' was DOt prcct

[i i'' .^

tie word " J " or " we." It Wat

«

also urg(

the old H

it is out

The obje

have gon

such bbjc

J. J. i

Doheri

(i.'i

y

/ .
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IM

The Object of .^„.HprilX-r;"r^^^^^^
have gone on wi.h their enqu£le and it LI .„.„/•, T P**"'""'"

•uohobjeotionanow. |
*""* " "^'"'"""«" P'^* *f c*,«,„^ to rjiw

V ./. 67. ^66o«. Q. 0., for pliintiff.

-OoA«rry & A,Aerry, for petitioners.

(J. L. M.)

Motion rojooted.

SUPERIOR GOUUT, 1871..
/ .

-
_. ^ »

*"""";
"f^-^'-T-T"

—"7" Js Chambirs. :,,---._^: -:---.

V MONTREAL, 8tb MARCH, 18T1.

»
. ^ ^ W»ram Bertbelot, J.

*

-^tber Judtfe in Ch.nUH.r». /

™ "^ - ** **''* •"" "•«•*•» o«l«r mad* bj

"An or<wt was obtuinod hi Chambers tliA Ati. S^^i.

•IH. judge rf the C..„,, CeJ^rSS! ^ ° ' ' '•'° '""°« '"'"^'^ >•

^J.^e« tad„w.i.g .bi.«i.. «a «..bs „id. „d„, „d di..«i.g p.a.

. J?. Zri/f^mm«, C. Cl,for otaimapt. ' ' '

Ptrkin$ ik'Mohk, for James Tjre, assignee. ' '
.'

"

(J. A. P.). -. '

{9

; COURT OP REVIKF, 1871. \
'

**0''fTnfiAL,,22ai, APRIL, i»Tl.
'

*

Jff Kq. 1811j» . - .\

i .!!;::!:i.:^:rJ';"
" "" °PP"«"tio;^% «he defendant, who uMH.deM>aa.

'I

) eommenocii'i] «HF
*pondmdum, to have the case hewd as . ppW.

1
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'\

•rp ic...on n.«.t b« ,A„..d, Although the d..ffe„dont hi .t |„J„„ bail he

t

nemt eleM .„ ,., custody of hi, bail. ,ho .ro hi- j.iler., .nd'h.ve t „ .h7r

Tn. ,v7 ^ •""' •* '"^ """"""*• ^''"'•' ••'« <'irc«n,.t.ncc..-h. CZ
uLdll ""T y;rj'

'''"'' ^° ''°- • '••«•'» »" h'^ve hi- oa4 heard n« , pr vTleged one, and u Mll,be .ccordingly called at half-pa.i one thiLfternoon

/Vr*/n. <t Af„„t, for pialntii - >
Applio^o granted

A/A««« ,fc ^eM«n«, for defendant. •..• -.

'

• («B.)

C||UKT OP QUEENS BENCH, mo.
- ^3 MONTREAL, 9TH MARO&, 1870.

:_^—

—

Comm Ddval, Cu. J., Cabon, J., Dbcmmond, J.. Babowt, J., Monk, J.

'Segina va. Pelletier.

pica of not ;umy '
'"* ""• "'"'*' ""» °' "•« ''"«'««>• "«> «»« .mend.a. .fir

This was a Crown Reserved case. \c_
The prisoner had been tried and convicted of perjury

'

After pleading not guilty, the privute prosecutor's Counsel moved to ameodthe .nd.eMneot. as above explained, and his motion was granted.

Cvrill! Tilt" rrff' ""^ '^' P"^"*^' ''"'^'''^ «« «» '»'»"«» on ^^ behalf

£ tilt o?th
'^*'" '''""'*' "' ^'J"^ «°'"""'"«'» «* »!»« --» J^'^-'ing as tiiat of the prisoner, -

TeHitr L'f W^''"^'/^""*'"^'"*^
'" '^j""'"" ''•''"g t«le„,reft.sed to allowTdher to testify and the prisoner wus (bund j-uiity by the Juri

a he Honorubllp Judge^stuined fn.,„ sentencing the prisoner, and reserved
for the consideration ofthe Court sitti-.g i„ appeal, the two p;int.Z heamendment and tjie evideiTc9. •

«
"» me

\^7iu\h\'~'^^''
allowing of the amendment was clearly correct, buL '

we „l think, a^er mature consideration, that the ruling wi.h regard to th evi-

ct L't
'''"' The prisoners were not indicted loin.ly. Tnd" the offenJL

charged, being permry, was not and could not be Joint. . The trial is therelbre
•et aside and a new trial ordered.*

J. -4.. ^A'*p/eau, for private prosecutor. ' * '

for prisoner.

llDsel. '. —^- '":--' -'"v-^—T-:; ""—"•
"t'-''- -r^—r.-'-r-r-^.-

CharU$\Ouiinet,

W. H. iteri; Co
'>•»•)

/
.-^;-

.

•

•> Miiiiur Judgmini wm rendend i& tlu ewe ol TellitT
- - _i_
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^OltTRUL, 30Ti MARCH, 1871.

>
Coram BuAVDur, J.

'"
' . Mo. 14JI. • .

•
' IVa$trifal.y».Albotltlal '

- ,

<f the honorublo judg«.in rendering judgment.

a^hubiJoUJ.dep.rt,tduutw.otapri8un Igng argument a ;$!<{ aouniiBo i 1.

«t

Coor.

cequonyllt

..n*AKi^.f?u""*''^'''""'
*** °^*'''* ""^ oonfidentlol ftieod, the Hon. j' Ja AbU,t, the sum of ,4000. which I desire h^ to aceept, ai «,mec";^„.a:

Trustee, m carrying out with aeal and energy the desi^^a respecting which I

'LTevrT.?'"'':"/"'''"'' "
'""'^''' •" ''' '-''«' *>"'^"'^ "Twin!

«rLt^/
H,M Superior Court, the sun. of 11.000, as some compensation for

«? Ah^LT • K^
^ ''^ ••* will consent to give my friend, the Ho.,: Joha

«1 .-« K '/l T^'""^
""' of rdesi^n for the public benefit, in which I

4rfendsh T'"?."^
'"'"'• *^'- ^'''^"' '-" 'O'^den'tion of th. lo.^-Mendsh.p and confidence existing between us. will not prevent Judge Torran^

ftt)mg.v.ng him also cordiulco-open,tioni,nd support. ' . T v

« tI* n
"•""'"** «°d appoint the suid Honorable John *. 0. Alibott atfd

^
my W.11, and I d.vest myself .n their hands of my moveuble Estate and eflfeot..
to the end that they may p„y ,he foregoing legacies, raising the neoes«.ry fund.

^
therefor in the most convenient manner, without any untiecessary sacrifibo, and
immediately thereafter to transfer over the balance ofyny moveable estate to

^
the fund which, by the provisions of this my will, ia ieited in my trustees and

** fldneiary Icgateea hereinafter named
'

in » --» 1—.- . . —

". " t

I

;

;,ta

18. « 1 S^gi?o^ devise, and bequeath Om whole of the rat and midoo of my

'

iV:

\-
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«

A

nntun

"librur^ n.u«o,.m „..? ii V
«' ''° oo.npoHe.l of . froo public

"ortv kin.l K 1
^ I'K witliout .JMtinotion, without foo or reward of

. d .r.usr, f ,^ „„3, c.u,o whatovcr, whereby the number of Tru8tee» » Z
hereby nu.hqj,,ed to name a trustee (o fill the vucuncy bo occLrring by .•noluriul in^ironicnt to thut tffoet. * * '* "vt,urring d/ •

'•rot'l'ltnnVr'r *\\* "P«"'"y /"-»-" Hereinbefore n.cntioned

" HuThui ;
^ r '""'""^ **'"^""" •" •'""""•"^^ buildinfiH.'and toeon.truct

"ou of £"",' "^.r."'
'" ""-T-'^ -•'-•!' iiiJigo.U inthee..rryi„;out of ,„y tf*,.re8 heren.before expres^c-d, up to such time a. the property and

1 deM,oih«t^«f term of office of n.y executors bo continued beyond the
' term l.m.ted by h.w. and until the duties hen-by imposed upon (heria ha" payment of special legacies be completed."

^
L'..ction est port<?e'par les hdritim du testateur centre MM. Abbott et Cow.ncomme e,.cute„rs, et centre MM; Abbo.tet Torrance comnlnt^ fidu !« I

%aeeset.ruHtees._.„ nullity des dispositions 17et 18 en autant qu'elle"Zm.en.ent.u. d.spoMt.on, fonnelles de la Ibi. comme ayant pur objet la eX.on d une eorporufon sans autorisu lion pr^alable, stat*.t, ou Lettres Patentee-k legs t,duc.a.ren-.,a„tfai*,„e pour transmctrc la »Uc<.sion 4 une^ i<.ration i crior et qui n'avait aucuno existence.
^

f„.^"!-^'TfT ''.'^'";?'"' *>"" '•-* ^'''P^^'^^» de ce testameat quani i kfondution de Jet Institut Fraser sont nulles. T *- ^
lo. Parecque, aucune disposition te8tament,.ire ne peut fitre fai'te p6ur la fon-da .on ou cr^i^Hn d un corps, coll^.e o„ communaut^ 4 moin. que dclettre,

p- entes „ a.en 4t6 prealablement obtenue. du Souverain 4 cet effet ; et que, ea

iot:r f^tilr
^""" '^ •'''""" P^-ut r^da^er !«» bien.V

20. Puree que COB dLposition. sont nulle. <5tant r&llement faite. en faveard un corps qui n ava.t pas encor* d'existenoe, qu'il n'y . perwune pour recevoir
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•%:' ;0

•epHon diUtoira. oar ai la lep ni buI, fatiU d« lattrta palMtaa pr^alablat, ••
n'aal paa I'avla d'una damanda duoia d'inoorporution, qui pourrail faira vulidor
la IcK* et mottra au n^ani la druit aoquia am damandeura. Oatta aiooptioa dmt
dono aawi «tie d<«bou«^o. II n« r««le que lo 34j pl»i.lojcr, una d«Srinia au fundW ftilt, aur luquolla tout le ni^rila do I'aoliun p«ut «ir« dUouUo. La litre dea
dwiiandeura ct lo tcatament at i'uoocptalion par l«a d^fundcura da le^a coolaaU
•pnt pio6 v<!h, en Bortu quo Ion qucHtiuna do dr(»it aouloa lont 4 diaoular. .k

:L« <J<fclurution do diki. 17^3 porta, art. 11,
#

•• Odr«ndoaa do fuire aucunea di»pn«iiiaim, pnr acta da dorniAro toIonW pour
«' fonder un nouval tftubli»aonit>iit do la quulit^ do a«ui qui aont nientiunntJa dana
•roMiolo pi<(f<Jdont, (oostA-diro do miiM)na ou oouiruunautda roliKieuaci^
" hi^taui, honpico*", con«r<!j^uiion«, oonfr^rioil, coll<<}^ca ou autrea eorpa at aom-
" iHiunuultffl «ccl<i»itta(i(|UOB ou lali|u«a) ou au profit d« poraonnea qui Mraicnk
'« chiir^tfoa do forniar la dit ^UbliaMmont, hs tout A peine de nullit<S ; ea qui
aara obavrvd quand mfline la di>t(H)sitioii aorail fuite & lu oliurge d'obtcnir noa

•• laHrf»potcntu8," Kt I'urticlo XXI ajouto :
" Tout lo conteou en la pr<$aenta

" d^cliirution aera oboerv^J & poino do nul)ii4 de loui oontruU et outroa aotca qui
•• Bcruicnt fuiia aana avoir aalivfuit aux condiliona ot rormulit^ y proaeritca
" Voulooa en oonx^qucnoo quo Jea h^iiiioraou ayont aauin da ceux i. qui leadlU
•• bienauppartonaiont, mOmo lours onfunta ou hiSritien* priSsoinptifa de leurvivanl

J
(duna lea coa de dunnlions ou aetoa enlrcvifa) aoiont admia k y ronfrer non-

" obaUnt touto pronoriptioii et toua consentenienU asprda ou laoitea qui pou^

I'

niicrtt kur Ctro oppo«?«," et pur I'urt. XXII :
" A ddfuut par lea h<$riticr8 da

•' prooL'der duna 1^ (i moia, lea bioos Idgu<ia ou duaatfa Uoiveut fliro r4uuia au
'

" doinaine." j^^^^'
Lea dcmandoura ne peuvenl mnnqncr do r«u»iiH|t1oB dlnpoHtiona de la d^la-

ration aont encore eu force, aua^i lea dtjfandeuri jfeaonuiiaafforctfade prouvcr'
leur ubrngtifion i

'

. yy .

•

'

.

lo. Pur lintroduotion du droit illimitrf de t&ter. -

Ila ont invoqu.J I'aote de la 41e Geo. HI; mnla cat aete n'a plia en I'eflet

qu'ullA^uo lea def(pndcurB, cor il eat apfOTt6 une roatriction A co droit do tester

:

II

Pourvu, y eat-il dit, que le droit de teater tel que cide8sua^j*icifi^ et d^oiur<

I

ne pourru «tro con8id<Ji^ et dtendu de muniire H donner pouvoir de l<5guer et
•• donner par testament ou ordonnanco do derniAro volenti, en favour d'uuouoa
"tcorporation ou outrca gens de moin-niorte & nioina que telle corporation ou
"gtna do main-morte n'aient la liberty d'acceptcr et reoevoir auivuut la loi."
Cotte disposition est reproduite dans I'articio 831 du Code Civil. N'est-oa
paa 1& niuintenir lea lois de oiain-niorte qui exiaUient auparuvunt? C«tt« M^"
tentioit^t done mal fondde,

,

:•

2o. Pur rinconipatlbilit^ des dispoaitiooa do lo ddclaration av^o la Prrfrogativa
Iloji>aJe du Souverain Angliia.

Lea d<5fcndour8 ont pr<$tendu que lea dispositions de la d<<claration de 1743
•nruient leffet do restreindre la Prrfio^'utive Royalo,.en I'astreignant i dea fo^
Biolit6i qui n'existent pas en Angloierro, et qu'uinsi lea dispoai. ions ont <l4 da
fcit abroKfca lora de la e&'nm, neJaiwant ainai quant an* hian. A»

.. 1-.. -r^ = —
/

" ——-—^Tt .

^^^ '

que lef^spoBrtioDBdu droU an^laja A octte ^poqve.

^B''-
'^m^-

-sSfe
(

•

-v^
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QaolU que paJMO %in U pr4p<md4nina» d« U pr<»i»KMlt«,d« la Gouronnt "^^**
d'Aii((l«(«rr«, il mtt reoonnu qu« dulTTM eoluniM eutu pr4ro|^tiv« royulo p«ui Abb»«%nfc

,
lira r»tlrdulfl in tout oo <,ui u« li«n| pa. ««, prhicipc at dn*l|« Ibn.U.entaai
Wr loKqueln r«|lMp {'.luloriid MUToruii.o, til .,i.i, d«„p |, colonic dw loU foiw
meIKi, qui r«ilr«ignon»«llep.4w,p,Hw>, (Chilly, PwroB. of Um Crowo, p. 25,
3J) «t qu'oo doit d cfli cfltft rcoourir A la ohirrt* do lu colonio ou qh traittf par
Hocl ectia «.loi.i« a <!i4J »<«qui«.. Pour l« fi,„d, la ddoluration d« 171.1 «al
co«furma A In loi comnmna qui oilHalt en Angjoterr-, il n'y auruit done quo aur
fc.l«rm.,l.(^aqu',|p„urruit,«foir divergtBoe, •! en euppo-ant mdme que it
I r<<rogiiti»o Hoyiilo l'e.nporlAt, co no Kruit quo jur h nntiiro d« formo. ( open-
dttlit

* --*- ..... r

:••«'

ttiit on ne pent

^436^4;^7,4|
"^Ouo. ll, r

d^liirulion d

fldei oonii^iia,

ni aui doiia fuitH,

|« quoicjuq par lu Orando Chirte (1 Stophon'a Blaokalooe
'^ qui pourrait ofttotor to Uaa Cunado, puiaque leMutut

^ pour rAngloierrj), il fut dtJfendu, oooiim pii" noli»
jie nux cnmiiiunauttSa nligiKuaoii dimclodpi.t ou par
he Kl^ltcnduil pas ocp<>ndunt A I <!tabliH^M^t d'ifoolea,

•
fr 1"^ wullcn dca puuvrev ou autrea objuta do ohiirit^. Notre

d^lurulion do, 17 13 ne pouvait n*<Mi,ib..ina pan aur oe polpt reatraltidre la prtf*
rogalivo rojrnle, puiMquo r«iorcioo do eotto prirogatiw n'dtait paa n<$oc>ajiuirt
pour rendre vulidca ooa dinpuaiiiona

; elle 4iait aculoment controir« & la lui com-
mune d'Angloiorro A cot <«gard. Au roato o'eat lii uno nuttidre do droit muni.
cipul qui no touclie auounement aux principea ct droit. londuniont««i de U
touronne d'Angleterre, ot conaiquoniincnt lea diHpoailigna do la ddclurution onl.
<ti ooni.erv<Sea en autant que le nouvel dtat do oliosoa Ic pcrmetuit qaaat aoi.
forinalit4<b A obterver. ?.
Co second mojron des ddroudeure doit done «tre dearth.
So. Par Tenscnible de nos loia actuolks qui fornient poor Ip Bat-OaBlda an

•ysldnie parliculiur, en vorta duquel le logs on qnestiou est valido.
Co systimo acruit fondtf, sutvant loa dJfondoum, «i)r Tartiolo 860 du Oodt

Civil qui nerniet & an k-statour d' " <?tabli|^ Ic^tairos souloment flduoiair.^ oa

^

iiuiples uuniatres pour dos fins do bi^Hpco ou aotroa 6ns pornuHoa et dani
^'

ca Jimites voaluea par ies loia ;' le testateTr peat aussi Ainottre lea btons poitr

^

Ies niCmca fins & set cxtfcuicurs tcstamentairoa. ou y donnor effetoomineoharM
' iuipo«<!e Av«8 h<$ritiera ct Itfgataircs ;

" aur le pouvoir de tester en faTeur -
d uno per^onne cum eap»t potent, et aur le droit de lu puiasanoo publique qui
en vertu do ton droit de visile, a le conlrdle de fous lea oorpa «t oorporatlona.
Ainsi ToilA trola points A ezaniinor. Jo commence par lo dernier, le dipit d*
v^ito du aouvernement. Oe droit de visits, dapids le droit anglais, ne pout en
effet Stro exerc<$ que par la Couronno (Chitty, Prerog. p. 131), mais oo droit de
laite 1.0 pout fiiire disparuttro ni an<(antir oelui que la declaration de 1743, art.
21

,
occordu|li aux h^Jritiera r<$el8 ou priSwmptifs. et qui cat ind<Jp<.ndant du droit

de Tialt^ qyilStait uno pr<$rogaiire da Koi do France, commo il lest du Sout^ -

ram inglih. Let d^rendeura no peuvont doho invoqucr co moyen | i'encontri
del'actiort des demandcura, quiont une action de lour ohePai ia d46ianition eat
encore en foroo et n 'cat paa i in pile tcment obrott^e par ia i^^naiation intmd.Hto

. ^

IX

/

P*^*»^^M^^J^£^r^&WirOodoC^^
'•^.
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Wnmht

Abbott'el

'%

•J. tajrcs ailiioi.irofl ou Piii.plcH niinistres pour dos fins dc bionn.isnnoo ou aiitrcs fins
.1. pcrmises ct d.in8 lc8 liii.ites voulues par Ics l»i.s : vo^oiis si h dbposition du

tcstimiint dc fiu Ilu^'h Fr.i8er rent ic sous cot nrticle du Code. lo. LVJiiibliasa-
• nicnt do rlii.stitut Fruscr est-il pour uiie fin permiro pnr lo loi ? On Jrouvo la
idpon-e a cittc question dans lo ch.ipitro 72 dos Statuls Hcfondus du Caoi'idn

,
qui pcuict d vt„blir des associations do bibli..tlit\quo, et dcs instituts d'artisans
sans <,u'i|. soit ncc ssairc d'obtenii d^ Lntftcs I'.tcntcs. H suffit pour cola que

.
dixindiv.dus so rcunissent avoo un capital dc $100 et d(5po8cnt au bureau denrd-
gistrement pour lo con.le, une ?lt'cL.ral4on indiquant lo noni collcctif de I'insti-
tution, MMi but, lo n.6nt,.nt des dcniers ou^vaKurs souseritcs ou poss. ddes

„
Icsnon.sdcs premiers adniini«tiateurs et Ic luodcde noh.inatiah ddlo^rs succes-
scurs ..t les a^tre8 partieuL.riies quils croieht ntWsaires. lis formcnt alors une
corporatK.n qui a tln.it dc posst^dcr dcs iinm.ubles, pourvu quo la valeur annu-
clle «W tels innneublc? nVxci.le pas $2000 dans los localiit-sayant 3000 habitants
ou plus, ct $1000 lorsquc h. population n'..tteint pas oc diiff.e. Conin.ent aveo
cette loi pietendrcque IWdonnance de 1743 peut s'appliqucr aux corporations i
forn.er telle que cdio contenipldc p.r Mr Fr.ser ? On peut en dire autant'^o
toutts les autres corporations i Jonds social, ou asi-ociations cbaritables piiilantro-
piqms et de provoyancc dont I'etablisscn.cr.t est pcrinis par le cbapitro 71 des
Statuts du Canada, sans n.eu.e exifier h ddpof de la dC'ciaration rcquise par lo
cbapitro 72. Tous cos aablisscments ,5tant ainsi libres, lapartio fondaincntalede
la dt^claration de 1743 devient inapplicable, i Icur d-ard du n.oins, et I'.ai tittle 1
ct le 21 en autant quils s'y rattachent sont sans cffct. Mais j«.V/quantau 2imo
article qui prohibo lesdispo.Mtions tostaniontaires pour fonder tels dtablissenient*.
avant Toctroi delettres patentes ? On doit ndcessaircu.ont dire que puisqu'il
n'est plus besoin do litties patentes, jcet article no s'applique pas davantajjo A
l;^lablisscn.ent de scn.blable bibliotlifique, qui est une fin dt bien/,ns>,nre pet-inUe
etdansjes limins de la lo,\ suivant Ion tormcs de Tart. 8l)9 du Code Civil, tant
que les Tntslees ou syndics no depassent pas les linjites prescrjtes jjar lo s'tatut
quant h la valeur annuelle dcs iuiineubles qui pourront 6tre acquis par eux. Cet
article du Code Civil justifie la nomination de^yadics faite par le testateur pour
mettrc ik effet ses intcntians do bienfaisanco ; ^^t sanctionne la doctrine ou rd"le
cum cape,t.pottril invoqude par les defcndeflfs. Ue fait' cet article 869 a itit^o-

duit, s'il n;i» pas maintenu, la jurisprudence anglaise, telle qu'on la trouvecxposde
par le jugo Kerr, ii la page 241 dcs Rapports de Stuart. Le testateur a voula
fonder une bibliotbdquo publique, tel dtait son objut, ct non pa^Ia creation d'bne
corporatioji

; il a Id-u6 le r|sidu de ses-biens a«|kHon. A^ibott et Torrance, qu'il
a chargd ddtablir cette bibllothfique, ^t pour cet objet les a autorisds^ d vendre
ses biens et H racheter une prpprit'td propice pour I'drection des bfitisscs ndbcs.
iaifes et d'y faire construirt ce.s ddifiocs. Ces pouvoirs leur sont o-«nfdi«3 per-
eonnellement. La formation de la corporation n'est pas rcquise pour cc-s prdli-
niinaires, luais peut suivre.I'drection de la -bibliothiqji^^t ^^u^do, et ce n'cst de
fait qu'aprAs cette construction et retabli6«|picnt de la *lbliotbdque que les Icga-
tuircs fiduciuires ecront tonus de transniottre le^ bitns & une corporation quj
flerait Stabile pour aduiiuistrer ct voir au uiaintiea d0 cette auvre, et lors mSu.«

. '

«
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que la creation do cettq corporation devien ?ruit impoMiblo, Ics deux I«S};ataires

'"•JJ*'''* i

rddi'iuaires auriient dos pouvoir.'^'Raffi'tunts pour pcrpiStuor I'oouvro et erapSoljer Abl»«tt«i*L

qu'ollo ne tombdt. On n J pent, dire lei quo le Ic^h dtunt fait i!^ un @tre qui n'ox- -

isto pii8, cstnul. On vcut invoqner I'uutorit^ do Pur^olo, vol. I, p. 44. " II

Buffit, dit-il, quo le l^;;atiire so trouve cnpitblc, li)rflqiirrdcliL<ance du lu<rs arrive,

'

Bnns eziiniincr lo temps du tcstumcnt, ni cclui do la niorjb du tnstwpdbr." loi
'

;,

r^ch6:tA|3c du lo<;8eii favour do lu corporut ion ne sera qu'aprt^s la '^nVtructioa '

^ do8 tftllBees, eli^teiffest qu'ulors que lea deiiiandours pourniicnt f lire, vtiloir ectte

objootlbn. Ccs considdrations suffisunt, il soinblo, oour fairo rcpoullsift' I'actioQ

dcB'denianduaFs ct fiire ddclarcr le tcstaii^Kt vulublc quant anx dofendcurs.

' _^ti pt'ut en(k>r(i!k ajoutcr quo AIM. Abbott et Torranco sont v«$ritablenicnt dc8

fi<14i-oonin)issuire8, car les legs qui lour sunt faits. scniblont attaches tk I'dtablisso-

nicnt de cette bibli:)tli6que. lis y out done un iuterdt et^i^wnt iavoqucr I'uu- ',

torit^ de Kioard cit^b- plus haut. ^
'

^fSy"^'
,

The judgment is recorded ns follows :^ *
. «

The Court, having Ji'card the p.irtics by their counsel respectively, as wellupoa

the ili/ense en ilroif] hy thodul'cndjnts plcadcdto the>plaintiffs' action, as on the

merits, examined the record and proceedings and proof, and ^n -.the whole

maturely deliberated

:

,^ Considering that the grounds in support>of the <li/enae en droit, or domurreir,

of the defendants, are insufficient atid utifoundud in law, doth dismiss the said

demurrer; and considering thnt the late Hugh Frasor, in his lifetime, of the

city of Montreal, by his last will and testament, executed before Griffin, Notary,

on the 2'AvA day of April, 1870, did ordain as follows: -

17. "I noiuinute and appoint the said lion. John J. C. Abbott and John

Cowan my executors for the puipn^'o of carrying out the provisions of my will/

and l diVest myself in their hands of iny moveable estate and effects, to the end

that they may pay the foregoing legacies, raising the ^necessary funds therefor

in the most convenient manner without any uiinecess)iry sacri^ce, and im-

mediately thereafter to transfur^^vor the balance of my jnioveable estate to the

fund which, by the provisions of this my wMl, is vcstcd4n'wy trustees and fidu-

ci^^y legatees hcreinaftir named. •
' %m

18. " I'give, devise, and bequeath the whole of the rest and residue ofxmy

estate, real and pcrsoilal, move.ibic and iinmoveable, of every nature and kind

whatsoever, to the said Hon. J.J. 0. Abbott, and to the said Hon; Frederick Tor-

rance,, hereby oreiiting Uiem my residuary fiduciary legattcs ; and it is my will
:

and desire that tlfcy do hold the mmi in trust for the following intents and

purposes, namely : to^stablish at Montreal, in Canadi, an institution to be.

called the ' Fraser Institute,' to be composed of a free public library, museum,

and gallery, to be open ^ all honest and respectable persoiiB w;homsocver, of

every rank in life wilhonVdistiuotion, without fee or reward of any kind, but .

Bubjoct to such, wholesome r\||es^and rergulations as may be made by the govern-

ing body thereof from time to time, for th^ preservation of the books and other -

matt(>rs, and articles therein, and for that purpose to proQur^tsuch ohartisr

or Act of Incorporatioa ' as my Baid trustees mujr deem appropriate to the

•c»

\^ ^, j:
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works of art
;
ond to the procuring such books, 8ubjoct8, and objoctB nB far «.

»^^ always the a^taoi ;od „.alnte„ar:^^r^\:^,:Zf^^
myp.^d trDstecH, to compose with then, the firat Board of Governors of ZFraser Insftute, whi.h it is n^dcire shall always be con.^sed7 five niLlprofess.„gsou.eW;nheZ^^^ -

vacancy caused by d.^h o/resign..ion, or by any cm..e or offenr the co„
T.c.o„wh,rcof«haIlVacatethotenureofofficooftlLffender.

I L^e thtt th;
,

ro«due of n,y estate and effects, after deduction of the cpenL ofT11
^ .^ : .. p^ «hall be forthwith .onveycd over .<^tLe^SftlSXW

.
to be called the FVascr Institute, fur the purpo«.s L fdlred t

.^. J'^^'^f^"
prevent «nydiffi?;ity arising in .he conduct of the business 0^^^^^^ ^

-, hereby created, it is n.y. will and desire that Mr. Abbott, as the Sor T ,28h n have a second or decisive voice, in the event of an'y difference of op2
'

a^dTus^r ^'^''""T
^"^ '" ''' ''"'' ^"^ ^-"-^ oceurringToBaid Trust from any cause: what^vir, whereby the number of Trustees is r«H„Jfrom t.me to time toonj^lhall be the du^ of the othel^^H^ 1^2,authonzed-to name a trusts, to, fill, the vacancy so occurrirbv a noS

exp^lTd ^ntT uol ' '""r
'" '^" """^'"S P"' ""^"^y d««res hereinbefore.

, expressed, up to such time as the property and estate hereby devised to them shUl
•

b^^nveyed over to the Fraser Institute." j : J^

-'°«*''««<» ^ ^hem shaU

•w^tt i-uDiio iiiDrary and Museum of Art io Incml unA a^^^ ,.

lAttora r.,.»^„» .L • • . ' «"'» ""** "^es Dot reouiro previoui •iettera patent authorizing the same • ' F*"*'""

•*

\>i»

.

FrS: fS^^^^^
*^"'^ ''"' ^''^ -<^ H-- J- J. 0. Abbott .nd

^i^eatrd Jt^ 1/ ^^^^
""' '*"r^*! ''^'^ ^'''' «""»«. - " -foresaid be-

to^nstruot 1r^ n- ^ '^*' '" "^^ '''•^ '"' uientioned, and are authoriiodto construct the buildings necessary for the same

:

.

•uMiw«oa

fh?r^'n? *'^"; """'' '**^""'' ''""•''* ""<J«' t^« provisions of Article 869 of

iLt: d;rer ^^^^ -^^->^-^fi^-iary',egatee, :;AX ^-aid^^«Blate, andHahage he same.so as to carry out the desires of the s.id testator

'

ontilacorporation U regularly formed to administer the said Public hLTnZrthe erection of the necessary buildings- and thai .,„HI«„«>.
r""° "'^"'^'J'"^^'

u to thu ri»hf «f I
' .

'. "' *"*''' *""* "o oontestatioaa« to the right of such corporauon to take the legacy and bequestoan take place;

' iir' '

.1 ..
'

.

'

!

'm..
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«<1 that therefore, the plaintiff a acUon oaonot bo maintaiaed, «loth disuiiaa thd
«uiie with coats.

'

-' • [

r n rw
'

" Action dtsBiiMod.
Lnflammt, Hunth^on, and Laflamme, for the Plaintiffs. I

-ff.i»«orrfa«,/ Pa^rtBcfo, for the j)efeudantfl.
A. Cross, Q.C., Counecl. 1 .

"~^"

—

1^.
—"^

—

•— '/

/«* COURT OP QUEENS BBXCH, 1870.

© MONTREAL, lOih SEPTEMBER, 1870. ^ "

Coram DavAL, C. J.,.i>aj^„oND, J., B^dolet, J., Mqnk, J., Jobxbon, J.,

.

\0

ad hoc.

^JXo. 12.

THE QUEBEC BANK,

(PlainUfft in the Court 6f/o0,)

ARD
AppBLbAiTr;.

T&dMAS STtERS, it it., • ' .

'

•
'

Cf {Dtftndanlt in the Court btlow),
^

RuPONOMTa.

Wrelsof tafk exillMlf^! "^;1^^^ *" the .gr^ment. .pplled the proceed, of 174

partnership ^i^^^^^ Tl '^Jl'^
«» connection with evidence th .t thrf .ct. of th,

•eoreUon with lZ„Vto d!L! h * T *^'° ""* '^ "•' '"» *° "•"«>•> <"<> "o* »moaat4o
^ *"''""*°*'<»"'«'*»"<'^»»ffle»eiit to .u.tiUn.n«tttcUment before Judgment.

The Judgment in Review* will be found reported at 13 L. Q. Jurist, p. 76.ne appellants Jated thdr eas^ their fi,ct««., substantially, as folLs V-Thw appeal IS from a julgmenTof the Superior Court. Mondelet, J., i^Chambers, rendered 20th Octo^p IflRft »» Xf«-».«. i l- i
.*»"•»••*

W...A.1 «» ! » < » 4 .

"- °®'^' **'°*'« ' Moittreal. q lashmg the a4tachm«nt
jsued^attleljjstanceof the,appellant^ also from the .judgment of the 27th
February, 1869 of the Cour^ of Review a^Montreal, Confirming saM judgment

;

•nd from '"'veral ruhngs at enquiu upon the examination of the witnesses. Philo

tluT,' " .*''''"*• "'"^'^^ Irvine;, said rulings preventing the

S^t n."T"""^
''•^' ''""^ "'^'•^^ •"•<* "S*** '"^ ^''-'^^ Paving

TtuX. V'\'°"^*';^ '^"'^''^ ?f PfP^-S which.hrdbeea
put upon them by the pleadings. The appellants submit that even upon thementsin the present state of the record, thebanlc wasentitled to judgment. But

IZVr / """*' *•"' "PP*'"""'" "e confident that this Court wiU set aside

tole r. r"^ "'
J*"*"

"^"^^^ "^ ^ '^^-^^> y^ liberty
to the Bank to pfeve Its case in the Superior Court fully.

'^
'
^ ^

Action was brought ag-inst Thc^mas Steers, jun., Thomas ^teers, sen., Valen.
«»«) Cwkn, nrtd Cb4«lei B, ^eyHtouf; ta»d^,:carryiBg 0^bu<»ine8B «t fc,impio5r

\

*/

Abbott at«k

'f.

*\

<!

>• iV
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'"N

K;>

*h!l»'''s»rr.

"*'"' Drumrnonikillo, under the j«anioof the DrummondviJIe Bark Extrnot ^Innu-

""•t.!*!*"' f^cturiii-,'-Conip,iny, and U founded Opon a joint, land several note for $I0,0,00r
»ij;ncd by the four, defendunta, payable to tkc order of Thomaa- 'Steers, juo.,
ianiigor of the Tonipany.

,

. Thb action wa* aceonipnnied by a writ of -attachment, «ai««e-arr«^ before
ju.)giiu>nt, based upon afgdavit of Williaii. Rhind, pLintiffl^ manager io Montreal**
selling up

:^ 1. The insolvency of di;fcndapt8, and 2. TKo scOrotiop of Cheir cstifff
wilh intent fo defraud.

"

„

'
.

'"'

•^ .y".*''"'*''* Sept., 1868, defendants fyled a peremptory" exception, answer to

which was fylcd by pLiintiffsdji the 8th Sept., 18»J8, and issue joined: But on
the JOth Sept., defendants presenDed a potitifn under articles 819 and 854, C.

p., pniyin^.that thb atticiiuient nrij;ht be quasiied, and tho property seized,

reica.sed, on flio <;round thatjhe allegations of tho affidavit were unfounded, ut^
',

,
deny iitg 8{)eeifie;illy both the iiisol?incy of the Company and the members th^Oot,
and the sctfrctioa with 'intent to defraud either by the Compan^^/^r it«.,

' members. ' /^ *•

•. I^sue was joined on theTpelifion and^ enqitStn orddred. Petitioners tried to

prove they ware not insolvent, but failedT^ At the enq'iite Mr. Justice Mondelct
frei|uciitly maintained objections of petitioijers agiinst adduction ormaterial

^

evi.icnco pertinoirt to the issues, espociiily as to tho insolvency. Ofrtcse
,, ' adverse rulings plaintiffs repeatedly complained. Plaintiffs' enquete was closed

4- suddenly, though they had other witticsifes—and one, Mr. Thomas Workman,
was detawied an hour longer than he expected. Uf this;., also, plaintiffs com-

^pl.iined, urging the learned Judiro to give time to get ijHr.' WorKiiyin from a
meeting of the directore of the Molsons^ Bank. Plaintiffs were not allowed to

prove insolvency, n..r facts subsequent to the attuchmeht to shew the intent to

defraudon the part of the defendants when the attachment was made. They
were not allowed to incjuire into the application #the money they had advanced.

'

They were not allowed to inquire of P. D. Bi-^wne what consideration he had
given for $1000 of stock standing in his ndme in the new Company. Before
the argument on the morit-», to which plaintiffs were hurried, on the 15th Oatober,

,^
18G8, plaintiffs made two jnotions to have the rulings at eiiqitStt i^eyised, and
Steers, jun., and Cooke's depositions rejected. These were .withdrawn by
pfetitippers, but the motions ^ere refused by the Judge. Plaintiffs made
anoUier motion, that the case be not heajd on the merits of thejwtition to quqah

flntil parties were'^ard on motion to tevise decisions" at engw^/e, Which waa
refused by Hon. Judge Mondelct. ' ' *

An analysis of the evidence in the opinion of the Appellants establishes:— '

% Thai the defendants were aeekinig a oharter of incorporation in December,

J867, apd made the following representation to the plaintiffs :—'/This being the

eeason for procuring bark the Company wishes to open an account with a Bank,
^ ' and to obtain a credit of $10,600 for that purpose. They ofiar as aedarity ^n

'

Company's note, endorsed by the Stockholders, whose names are Charles E,
Seymour, 507 St. Paul street, Montreal, Robert Mitchell, brassfouncjei', Mdn-.

treal. Valeal
^
jne Cooke, merclJant lumbarman, Driimmnndvill^>

^ TliomiW P >ifM«j^

i^':
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^

-Jan., I'ruinmondvillo, pntontco, and Thoinns Steers, Molbourno
; tliu* propslii!: QueNK)T«.«k

tOfiive the personal liability of th^ Stock holders, an,d ti>o whole assets of the Thomrli^
Compjiny, as a Runrunt<5e. \ * ,,..

' ***•"*

" The manufitcturer of the nrtjolo from the raw moterinliH completed every 24
hours, the capacity of the fiiotory bcin^O-baAls, of 40 Rallons or 400 lb» CMoh,
extract per d ly pf 24 hours, and the vAluo at\he factory 3o., (three cents) per
lb. or $12 per barrel, and that amount wlH fees advanced by a sliipper ilr En-lmd
to the Company, and as received, paii inip the said^ Bank to the credit of the
Company," ""

-
I

'

' • f
• On these roprofjpntations the plain(iffs'aL.ncid 810,000, for wbid^efpncfimta "^

gave the note sued upon in this caut-c.. ft liccanie due 6th Mny, 1868, und
was protested for noff-payi«ent. Plaint iffa had many ground:* of complaint

-—^—

^

against defendants, agd lost confidence in the Mana-er. They had misrepre .

scntx-d the capacity of the Works and the vulue.of th« extract. Rhind did not
beliovcthe capacity of the works over 1 barrels a day in ^lace of 20, audit had
often been stated to him that the extract wo^uld be sufficient in value to cover

'

the ^mount of the note before its maturity. In July they were told specific illy

that the Bank_ would recewo 300 barrels that month without further advance *
' »

except freight, but the. promise was not kept, though additional advances were "
iv ^

allowed by the Bank, to enable them to manufiicture the very stuflF; The Baijk M

-

mafle andrhcB advance of *1000, on the 30th May, and a third of «I000, on the
"^

«th.June, to sUve the works from stoppage. Rhind says the extract instead of
>ing-worth ^12, Was.only worth $5, or little more than Ic. per lb., in place of .

3c. as represented when the lBf?kt loan was made, ^ ^- '

As to the insolvency, notwithstanding the Adverse rulih^ of the learned
Judge, it was proved th.it pcVitioners owed plaintiffs $13,000. There was a claim
¥ 820,000 and^ Uivfrards in the name of Claries E, Seymour. There wgro
besides at 'least four pen(fing suits against Thomas Steers, Jan., in whose liame
aluiost the whole of the Stopk in the .chartered Compona^^ood. Seymour had
made an assignment, anil was largeJS^indebted t».*heJfe;-over and above his

fjis a partyi^jjiis suit, v- •
> - ^*Wf . v., -

/•. !

Rhmd^wore that U believed all the defejidants were inso;vent ; that he
bth^ved the dehJsof the ^mpany, on the 20th July, wek «35 00(1, corroborated
by John Irvine, -one well «bl^judge of tlie necessities of thfc Gouip^iy, and

1^
oever^ contradicted; and thiil^ factory did nc^st «20»06o,

-'
-

As to the secretion, it was proved 'that SteenfflB^, the ManagCr^f t
pany.withjjut the consent and kno^edge of't^Banfc, transfcrhe'd.*™
Bi-owne 174 barrels of extract for afa advance. The plaintiff* 'cpniendthimtuis
was an act of secretion, and done with intent to defraud the Bank. ThejConu
pany had pledged to the Bank their whoje assets as security for the repaymeni-
of the $10,000 advance; and they had, in addition to this, agreed to deli. er to
the B^nk all the extranet as it was manufactured, and^again and'ag^n aoknow'.
Nged this jpbligatiqn in their correspondence. . It was the custom of tite CoA-
pany tb.ship the extract to the order of the Bank

fc
1/

k

%

A
I'Be facts then with rjispect to the secroUve act are th<^ :—The opmpany, aating.
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«-^^B«k

no«iu««w.,contif
9H U*

idifoger, disregarding its pkii

lo its iffluul custom of ship^,

'tis ID quesrion to the oFdir of
|«9n8ent of the

i was not QQKpuii
' kdvunco, ^Msl

Cf\''*"gM

^>inlc,J||in8fi>r

|dfqi#It^s

Ik Iie1|(|a bilE

the' I, went dWuy

174

ledge

obtain

a funh

Rhind,

*'**''WS* »n,'«^'fi^ of ther5ou.pan|rf«r which tlli(

iintir.f^Jr^M th<iconjtl%f %f8i^U|6;fi«utMM
iicknowledi,*t|«^laimof,|p^||pjfpj'w^^^^^^

1goirorran«,,when di»S(»ti

;he Banlcy Hho had Oi\\f,'^ cl

Jcai|^l|feO,000 of propo

C6uipany." The land

:, lituti'hQ pefir

BmVand
shipped the

Itjtho know-

li* pponey

e B irik for

iQwed it to-

ns .proourod

ling made to

ittn, as tholearped

from the pursuit

sfeirlSSBTtipi p&^tiliy and indivi-

* flftfcndants were putting into the

'as hel4 in, trust by Hintm Seymour for
i»fy,4tid on that land afone^ assets of the dolendanj^^ and Company,

ley of the Plaintiffs, had be<iii,pliiccd. Thatu was a withdrawal 6f the
.ly elf the/defendants from IheMfuit of their creditors, and an actual or

eOnittiJetive secretion^ Rhind fui-th^^Wre was an atteiupt to changcAo
copai tnery. To this may be>dded=^ i|fcr loss of conedence in Stetrs, jun.,
Jwhohad systtematioally deoeiv«d Rhin^^d did as he pleased with the Con.pony's
fssets. In twd instances did Rhi|id i|lfl«^tecrt to obtain advances on citruot
tVttgblHslonging to the Bank.orik^ /^Onljpnncll, $1400, and Once from P. D.
Bro\^ne^ $1000; but it^was wdlundeiiij^od that it"wai only with the Bank'*
cons^tihat this^could bcf dofte, ; ' .^Ik^

'

^^w*'" «8""'cM as they wer^ in tU^i^oof appellants contend :—
l.NThat^tliQre was ihsolvenoy plrov^d, k ^

„ 2. That ttiere was ^ecretiqif), J>oJh actual and constructive.

3. Thpt^ the burden
^ of disprovinj; th« dllegationa of the affidavit of Rhind

Upon which the attachment issued, lay iijw^ii defendants, »nd they did not dis-

prove Ihem.j,
' '.',

'|S.|-'\ . i ,

,

4. That patties being insolvent. ocrt4*;»ctioi» are liable to the imputatioa
6f fraud which mjgbt. not be so Wnstr^odj if solvent, ond consequently, that the
actions of this Company an this -case, %v^A witl) their undoubted insolvency,
yCooetituted a fraudulent secrctifti). '*' *

Consequently plaihtUfe contend that eveniu the record stands :— '

1. The judgment oc^ht to have susfain^d the- attachment.

Iietr «tguJ/F re-opened. .'

^ .^- .,„ ,., .— -^^™LvSTS'>UTHORlTIB^i
OnnsprobaDdi u(|ioo prtitioqers. J^^Btf* r"

0. C. P. Art. 798. Capi

0. C^P. Art. 819. Party
C ,C. P. Art, 834. Sai. A\

C. C. Art. 855. . Same mode^rt.865.

,I#2'V Jurist, i4P27. Egcrt TB

,6 Jurist, p: 168 and'l«0. D
» L ._gjR .

, p.-368^-Warrea>fc
Also : Id rvview.—UcCreiidj vi

s
liinfte from Con. Slat. L. ; Gap. ST

#' '

v-—~s;r

w
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OoBtlraelW* iccrcllon. Uanner immaterial.

6 Jiirl*t, p. 49. Langljr n. Oliamb»rlain.

J'-dB-n'"! of Mr. J,..tlce Mck, 3ltl Decfmb«r, 1«eV Dnmonl t^ OoHw.
I ol.on. Bank »•. Lf.Iie, N .. 1604. Judgrnejit of lb. 30lb April. 1*08.
McPnrline . Delfaderiiler, 7tb Decfmber, 1860.
Hftphael »•• MtDonalJ. 3id No»emb^ 1806.
tVilion »•. Bf«r». 30ih May, 18ua/
8 L. C. Rep., p. 162. Filter rt/boT\on.
Dubois T«. Ladd, 32nd Februarf , 1863.

Intent to defraud whj be proved by lubiequeDt a* well M by antecedent aeti.

3 Ruisell on Crimea, p. 838.

I T»ylor, Evidence, p. 348—355. } 317.
Alio

:
Laiigly va. Cl.amberlttin, quuted above ; decided br Judge Badgley. '

Oreenleaf on Evidence, Vol. 3,5 16, p. 16, 4c. Ed, 1863
fitealio '

Deniiart ai to rttiler.

Pardewu., No. 1018. V. 8. That FatfH<, |,ceaalng to meet liabiUliei.
D ct. Contt-niieui. No. 61, /oiWi/e, ,

Badgley, ^.—The originul dofondants below estobliahed tlicmselvcs into »
troding copnrtncr«l.ip nt Dn.n.tnondvilIe,a8 the Bark Extn.ot.iMunufuc»urin^
Coiiipioy, whh one Thowas 'Steers, Junior, as Mana-ing Director. The Cnipa-
ny had no active capital, but prevailed upon the Quebec Bunk at Montreal ta .

make large advances to them, toc»rry oft their business upon the representations
th,.t the uianufucturcd article should beof prime ..u.litj, that it should command
• high market price, and that the manufacture should be so abundalit in quantity

^ia soon to pay otf all the advano.'S, which siiould be 1 ully secured by placing in the
po.8es.ion and cobtrolof the Bank all the manufactured extract, the entire produce"

'

of the Company's work.^ and whioli-was to bo realized by the Bank t.. cover it*

-if""^' U"'^*' "'cse rcpresentutions the Company obtained from the in»ti(utioi)
•n i...medi:.te credit of tlO,0«0, whicH was aft«rward8>tpnded by $3,000 more.

'

Not long after the Company hi^ commenced operations as a partnership, it wa»
converted into a Limited Liability Joint Stock Company. Wiil.out entering ipto
.> minute detail of the Company's operations, it will eufltce to say that the r^prew.
Bcntations of the Company which indtjced the advances were ^together faki.Bed,
• very ''""'^Wtity

,
of extract was manufactured and delivered, it was of w

^Tenti^UPJII^ not to command a ihird of the represented price, even for
I SIfiall qutetity^gw^ of, whilst the balance was unsaleable at any price and

rcmamed uai^d. ThB is th6 substance of the evidence in this iause. Besides
III tj.e foregoing, quantitie8,eJth« extJ«ict,^ch as W was, were brought to towo

'

•nd dis]K)8ed of by thCjCo#iny, ¥i|d'iwt DlajH in tbepossession of the Bunk
•oijje with, others without, the knowlc^l^orihoBunil and finally, its chief finan-
cial manager and director h^re beoaip insolvent, and the Company followed in
UiOM.me course, beinj^jinable to i«3j|tit8'engageia*iii«, ai|d amon^M others- the

"

Bank advancca which^liaa fillen .due and cpuld not kb pa

'''QMbfalhmk
' and 1

Thomax SItaiff-

•tal.
'

In thia flonditi

lyiaed to issue an attac

Spuld not ka paid by th? Company.
;ted to law pwweedtage, and werg^

\^

V
y1

(

t ''^"1!^ i**^ ^Company, t^gOfi^thft

'^

iv

ft!,'*|

/
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, COURT OF QUERN'S BRNCrr, 1870.^

^

T

«^jtealr groiinJ of tlicir Koorctin« and making awiij with tho{r ofToU :\ho naMnkan
»h«»..jiu,r., uf|j.|„vii wn8 i.ado by Mr. Rhiniilio cinhlor, Who wa* ih Bink «»ocr llit*u„h

Wlioin tlio »rrunj;ciiion»i with the Con.pany were ciirriot/on, and who wai best
*

infoiMiu.l upon tho tninft^iotions in qticMtioi). ThouflJjuvit, ifit tn.iy bommtutod, it

. acniK-nscd «t,Uo.nont, but in xufBoitJHt dot.iil of tho prinoi,) ,| of th.wc transuctioni

andorUiqciicuinNttnco)iorij{in«tin;xorconncoled wiihii*.'in. Mai^y, of oourao, ore
'"•'''''y ''o"" rijJerenco wliilat othtra indionte nioro or hwa. noirly tho sooroiioa

•
.

churuod. Tho roprcscntutioiisjirjtl their ful»ift«juiio» in fact and .ffcot arc ohnr<{ed
the dispcwiil by tlio Coiupiny of their produced oxtfiitft BurreptiliouBly und without
tho kuowl«(lj^e of tlio Hank, nod ftnaity tlM>^lTiSi)lv'oncy of tho Conipmy, Iq

'

ottiifhnicnrH involvini tho chMrj^o of Boerotion b* the debtor, the f.w!ts itiiiHt be
Bufficjujjtiy prcoiio and, suSstuntl itod in thonisolvAi to warrant the Ic^'af pn-cticd-

^v^TT ' "*" ^S- ^'^y niay bo of Kuch a nature as U) indioaV^M an approjioh to u fraud

V '»''«n «I1 »ro taken tof^ethcr. but even an actual fraudVuiiari ori^'inij intention
to commit a fr.tud, and, even i» tho opinion of nieroiintilo «ieil7Tdi«vEfnerWly

"

jud-re by tho rejiult of a transaction, a SOmethin;? which they -would cittNbjL*,

Larhher and more dixlionest, name than friiud. Tlio ground'^of the attachment
^•he fiict of tiie rwakinj? away anO secreting of his effects "by a debtor to defraud
Ills crodifors, and" must be supported by subStantivo averments suflScient to Q,up-

port not tho moral or commercijil conclusion but tlje Icital conclusion to iie dedu-
tCcd from tho proved facts. In thiftOiiso tho flicts in tho uflBdavit have bc«u put
in issue and evidence hod, upon the .truth" of tlio avyrmcnts of the aflBdavit and
their Mifficiency to sustain the attaehillienr. Now the Falsity «^f the nprcsenta-

» tions was esmblished loufij before this proceeding', and 'i8"'thcr9fi)ro unconnected
*ith the subsequent fact of secretion :.the insolvency" of^tho Company in itself is

^ not n constituent of tho charj^e; it mi^ht constitute frauiljifld«he*« a fraudulent
intent if connected with "the act of sccjiM!^., at same, time, agd not at'all,.

unless the legal secretion is furtly cstablisl^jd, whoriJthe insolvency^ mi^ht ba
1^"'"'""'^ ^^ "' indiqitinn; the fi-audulent object v'tl purpose of making owaj^
with the goods, and thereby giving to the fact the chi.racter of, socrolion.

This secretion rests upon tho disposal by the tVmpifny of their gdods, thr
extract, wtthottl^ the knowledg/or consent of the Bank, and js limited to oiilj„

-^ one parcel, which was so disTfwsed of. "It is in evidence that tiie Oooipany,

- *o.thekno*ledge«f the Bank, were compelled to obtain advances a/»Mn«/?'ipoB
their pc^duce for Aeans -to c:>rry on opcratiiiiqij : they could not raise money in

^ any other way, and the Bank did allow thani to effect their purpose in two or
three instances from third p irties, after having itself refused to make .tlie rcqufred
advance. This porccl, which^wus to be sent /Ipast the Bank witliout its kmjw-***

^ / Icilgo, Wiis to be disposed of for the samd-purppB^ as the others, for obt linirt^he

V "<«?*^"ry means to, o^ifry on the Comps|ny'8 *U8iAjgfe, and the Baiik h^^^^
• refused further advanb s and allowed the Coihj)any to raise funds from third

. * pirtics Upon their extract, it may naturally hav| been supposed tlii^^he same
- refusal would have been, ma4'e as to*this pareel, |^ thorelbre the Bank was- not

«onsultod. However suspicious under the.oc;"ud agreemehtbotwedn the Bapk
«nd the Onrnpanyf the surrcptitioua diafoml t^f thiu « ,i>o^i m aT-bn, fti0t in olwr—

' , '<«.' • , - ,
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*^ '

"#:



I f^

. ,.^^

COUnT OP QUEEN'S BENCH, 1870. 161
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SHERBROOKE, MAY 23hd, 1871.

Coram RamsAT, J,

BtCD

No. 754.

Worthm v$. Holt.

.Ti:..r^ J^^" ?" ""'' •*"'"' •»' ''**"'•'" '" '''"» '•" the qn..hliiff of • writ of Capiat,•Od «uoh pro«^|„g i, more rogutar. under (he C.C.P., th.n to «ppl, by mot.or
'^

1heJudge,on • oklm for " a..IlquW.,e<l d.m.ge«." . petitlo^n. conoludI'i wUh . geerS^

^«o^ Th»t. even wben tlw amonnt oTb.ll fl.ed ! not esoeMlve. the Conrt will qnuh the writ4f,t.ppe,r,u.t. under the droumstanoe. dl«,l„w,. by the .flid.vlt. It".VlndJ^reltm^hl •
ProthonoUry to .llow the remedy afforded by Cplo., .„d .hi. without ordering inriLi"...

Injhi8«,u8e the affidavit mado by the plaintiff 'contaiued the follow"g «Ile^

T^h tt the defentliint " j, jnatl

.«»*',.,

*u "

i-dt^ponent iij

fifty-five doll^m currency, "bej^i for the use of a pair of oxen belonging to,

.--f

^j!^

t
"'#

that it had a>u*plclomi«ohnrnfltor, yut It wut.not jof^^ haluVe nufllolontly p(ifiiilwQ'«»>«' "-k
in ilMirto-connlitUto nr^ notuiil or conoortcd HeerotiiiK in ftct, aifd wus For thc'n»'»'nM"i«(i«w
buRirto^a purposi of tho'CotwpMny, although aot lnnnedl..«oly (but po«,ibly' pro-

•"**

"

ipcptively) for the iiit^J-ent of i\m cr^<mor in the Coiiipsnj'a continuant ,.f the ., .

' ^

iDiinwfleturo. Tl.o Wi*Vi-rM,.n of iKo pai€nor«bip into a limited Joiiit ."^t.xjk Com-
pany w niao, brought forward in .thir uffidiivitj, but it in pn.vcd timt tl.o change
wua uiM^od b^:tb caal.lor hijiiHeif. Tllo-dan.n'atory fact- in tl.o affiJuyit wl.idh

'

WPro euffidicht prima /ciciVto juMify the inHue of the attaoh.i.ont, have beoa
more or Icm nputr.Iiil.d to auohji dogreo b/ tho evidence at Knqu^Sto as to
remove aupport frotu the attabf.mont.' It is plain enough th;»t tl.o actn oC the

'

COinp .n.y.froin firMt to bat as rogar-da tho Bank, have been akip to fra'ud if not
•oluuliy fraudulent,- but Courts of Justice n.usA be ,.nii,lcd by . tidenco with ^
rci.pt.ct to apeoial proceeding., «nd in thiscuao, th.it is not altogether Hulfieient
toauaiain tho „writ of attachn.ant. In tho oour«e of tho Kn(|ufl.o had in this
caw, sevoraLjudieial ruiinira rejecting ^juoHti.ma rcHpccting tho Inw|vency of the
Unipany, &e.,^e,j have been roftirrcd to the consideration of this Court.' Tho '

object of the qucHtiOnB waa to show tho actual Btandi..]? of the Company at the
tiiue when the alleged secreting was made, dnd the quo inhiitu with wliich it
wua effected. This,, Court considora' all th..sc rulings, with ono uninrportant

"
ejepptioo, to be crroncoui and illegar.and tl^t the qubti^ins i^uld h.vo Hocd
al«.wed to bop^ut. Had lliey been so, and answered as «"orubly for the
plaintiff 08 could have been desiredftlie evidence from them wouicL^been
only corroborative, and would netihavo ayailed t6 d.:...go the judicHElt of .

quashtng tho attaOluuent, a Jadgment which must be nffirinod by fhisCotJrt.

Hri. . n »i t » . .
'

' Judgiuout confiiuiod.Wthh (fc li„l(o,k, for the.Appellants. -.

i<. /i>ie/-/«on, ^.6'., CouriPcl. .

'
'

" "^'A i)<D/(ii, for the Rej^pondent. > #

\-
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i

^

^m*i fofciblf »ni tnliwhil^ tikcn oul of hit f,mmmU by uid
ir»»Muit i|,« ($unhd..j.or M^jr fn^lunt. ond dotiiried and k«pt hj him

b l«iji d.iy of May inM.int, «in.i /<,r d.,m,0» eau»..d to dapununt bj
oil bjr «.ioh uaUwliiI tukin^ awuj of nniJ oion, Whiob •«!J d-nniito can-

iiwtodofiep«„oMVIoirtoftii..o«..Ai.ol,i„i,t,wl.ioh occupation .nJ .nK.go.

^^

ni«nt ho W.UI obliged to nWe up in ord«r to «upply tlio low ooomion«J b»*,ij

'Xi '^SJlBiWiSP ""A|*'"\""** ^''••"'•KC <•''<'< /•'•' flfty-flvo dkirs.

M
' '"'t^ M^tJ lourtFd ifmn .yf^ho iiiJ Holt, having with t.im a b^liff

ortytiperor Court unTl .writ of li^tndialion, mmA oul x)f tlio Clroull
'<-«<•» the naiJe of «„ia.Holt a«ai„atono W.Jdor IU.d. cilwi mdinif tha

..officer ontru«toJ tlierewitl. to wiko a piir of oumi thorein dowribol, In tjjlpn^
.io.mon of aula lUU came to .ho doniiailo of doponont. boing at . dutanoe of
eight mll« from tliWoal.lonoa of aaid tljod and then and thoro demanded a

.^
p«ir of «,o„ which ^e then, and »r« now, tho property of dopn.,cnt, and

^

were then In hia.p„8a(««,ion,.ind engaged in the charge of a furm \SLttx em-

^

ployed by deponent, ho (aaid deponent) bein^ th<^a ubMint from hon?o; th^

II

•.Id birod-mun refused- pormisaion to tuko ».id oien, and thereupon auld Holt

^
iniifruel«da:.ldhailiffto^acl««thfln»,and euid osiai-*»w-^.cd and atluolicd
by ft„d buliff. «nd romovod and taken uwivAxn dopononfa |MiMi?«ion and
detuned ,.nd kept from him until tho ICthflfof .Vay inatont, M by aueh
unlawful aoiiurounddotontum deponent haa been aubjootcd to grA^aa and

4 " dun..igo-.to wit, a Jamnge of 155.
' ^^

;#"

"Jhat deponent is credibly informed,' and verily, and in hia ooiJj^ca,
^Itovoii, thttta:iid Holt ia' now obout immediately to abscond and Mmlla

«»ovinoft^f Qdfbeo, ond is goini? awuy to tho Called Stutca of Ahierlca, witk
.,JMlen|^d^|J^auddcpo|it^and«tKej: creditors, and without the boncBt of »

*' *'^'' 0^ CopM^. ad RfspiA'imdum to a

>"d

sui

.
. arroMt and detain said Holt, he, aaid

;nt, will mo hia/auid^obt and aust^iin dainaixo; and the grourida of Ki|
ilie4'ure «at he Iiuh beeo informed by s^iid Wilder Rebd and one Trtt-

>..:.! ii-.i. k... ..I i_ __ . y _

7

.•"4'
»•

«

y., •», « 1 . .

—
"

"' "" "i """" """"«r "ecu ana one irtt

^l >

"""r?*''"^"'^'
*'"*•'"''* ""'''J-Mlrea.ly. sent away Ki» family ani-*ff;eU

^jffld''W8b.;enaw^Q„ophiu,pdtphdha^onIyf«turo,dNa^^^ to krraogli

T;J^I'"»«"«» wg^r^ and w "

.
^

^ho following ia tBoord*r^tvon by^ t^depuf^ prdtho«ot.ry, acting in the
*.bscj5Ce <trtheJad||jjp.p^rJor a^rit of GS0,i ad Ji<,pnH.Uad<*m to iaaue as

; ." prayed fj^thlTwiJ Cyf^3 Holt, upon biJing arr«»ted under auid writ, aliall

t>: releuit|i|^nji|ihg jjctod.aiid Bufioicn.t bail to the amount of 1200. Dated «<
*Muy l'7t^BKl. . e.

,. ,

^l"-' b'iliff"^ r<^turn «hew8 tbafetfe defendant was arrested about 6 o'clock on^0 morning of t'be.lStL, at Ayer'a Fiat atation, of the Masawippi Valley R.a-
:^ay, Be„.flg^ then. .bout to tuk« bia 'departure hj th«,paMeogoi train for the

TjQitcd States. _ ; ;;;; .«j- ;';-"

'

,•,:"'
,

^

^
/ The wrii; wttf not rctnmable until (fete lOlh day of June. The Sttperior Court
Term- commenced on the 2Jnd of May. presided over by the Hon. Mr. Jusiiet
^^u^y, owing to the illneaa of the reaident Judge, U>e Hon. Edward fihort.

M tb« aand (he ihrfcndant-iiraHrafiRni petition praying theTSgiadUU

•,. ^>' K-
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m^Uj .« .11 th« Krouud. urgod in th, p«.i,i«u for tho q«„.,H„« ^ ^h.

r. "Thnt ih« .ffi,|„i, «„ wM«htho Mme U«,«d U wholly ln«ll«i«„i"bc««uw It d..«, not diHolo>« a dotit abovo forty d.,llarH .1. ..

'"""^ '"««'«•»».

-pl'.lntiff.th.onl, pn,.ended dob. b«i;gLU!l.u.c7d '*'''''' '*

".lonod fror,. .ii..«.d illegal .i.u™ „f a pL ^il:X^:ic:ii^zir''
"deprived of tlu, u«, thereof 12 d«y,. «„d which hj if H . 1

P'" ""'^."^

«d«„nt. would .. ,„. t If ;h„.«;;:i^^^^^^^^ —-* ^^

2- Ueo«u«, the affidavit of pl..i„,iff «,u forth Kn.uod, of d .m«« «« fi..

If
oi^n, wliioh oro iiiooriH«.|ucntiul and renioto. ^

D
.

Beo.u.e plaintiff d«e« not ^ivo any ro.»on whatever for hio boliovin*

that dofund,,nt in about to leavo tlw Provinoe
« "^7 t^o lulorenoo

There uro npgpcoial coriclusionB for the revl»in'» of thn n.v.»i. * .

uid no ,uch groundsare «r«ed in the P^^i^ '^^S:^'^ ".'

on ihe plaintiff, attorney, with notice l.t it would i^tedi^r ZZ
tlloplaintiff-H attorney appeared on that day tCJMm^^ r u

"**'

0f1l.e writ, and. oo the ^d, the writ being Jf elt^f7 ^
™'"'"

taken up for arRUnH,„t when rules were ealfed
^^"'*' '^' ^*"""' ""•

fii^'a?!r*''''"'"'*''"'^"''"*^'"^''"'^""''^'«""'P>"'"«^*''«t the bail had been

WoHkM

1^

'1

%^ ^



1*11^ 'il

I"

ItMl.

1«4 SUllsiOR COHR

Jp^

tin.

eoM, or>iiot, llMft wu no tpplioutioa bsfura IhaiQoar^fbr tMvUioii •f tl^ Pi^

thimotarj'i order. ^^-"^^
l*r.K CirRiAM.—ThU oam eAm«<i up on a PotUI<S||'t<rqnaA t Writ of (Jupi^

dtirenwd it lli« Court in Irrni. A preliiiiiDttrf okji'otlnn U tulutn to tlia pro-

^•atding. It i« nialnlainoil that thiuant^ nio<l« yf atlaoklng tha aufficiunoy of

Ihn nffiilnvlt ii« toriQ, ia bj; ptMttTin, and tlint it o^itinot bo ()*>i*a by petition. In

•upp«>rl of thia prstMtidon a ouao of Chapniaii v. Ulonrtflrhnw^t, 2 L G-J', p. 71,

hna biHtn oitedr Tii« abort holding of tho oaa« aupporl* tb« point urgtHl bj

phiintiff ; but, on liMiking at the rcmarka of the loornad Judge, it would aocni

that the firat holding * riithur an infitrcnoa of tho raporlar than tli« holdin;^ of

the Judgu. Trtt4 it In, tho ord^tr only gooa to plaintiflf " to anHWor that portion of

tho petition in which the dfrondnnt allogoa that h« had no intention of leaving with

intent to duf^aud.". But there may hiive bt^n many roiiaonafor thia roatrintion of

tho ordor boaidaa that auggmited by the auiumary holding. It waa pr«t«;)dt»l that

the potilion ouiuo too Ut«, after ploa filgd. and that that waa a wuiver of merely

leohnioalx)bjectiona. Or he niny huTO oonaidurod thu U«hnioal objcotiona u
unfoundud in themaolvoa, and the only anawor roquired waa to tho uiorita. Hut,

be thia oa it may, we have the oipreM torma of the Coda (Art. 819, C.C.F.)

which p<>rmit<« dufundunt to eatablinh by petition that '* h« ia not liable to the

impriaonment." Thoao worda are auroly general enough to cover every ground

of diHchurge, whether purely technical, aa to tho auflioiunoy of tho affidavit, or to

the mcrita. Beaidca, by looking ut thu firat four Artioloa «f Hcctbn III., that

ia, Articlea 819, 8'iO, 821, 822, no other proceeding than thia aummary potitioo

ifl adverted to. If defendant, then, ouhnot have reoourMe to a petition to ruiie

objectitmaaa to tho inauffiuicnoy of the affidavit, he muat invent i mode not even

alluded to in the Code. But, in addition to;U>>a, in Article 821 we have it ei-

preaoly odniitted tliut the oonteBtutiun aa to (he auffioiency of the allogationa of

the affidavit may be dispoood of on a ainiple hearing of the pirtios
; "but if tha

eotiLttaton ia founded on the fulaity of tho allegutiona, issue must be joined upon

the petition of the defendant." We thua pee that, whatever the hiw way have

been formerly, ainoe the Code there can be no doubt that all il0fcndunt'a moaat

' of eitUiblixhing that he is ndt liable to imprisonment mny be urged By a petition

to tho Court or Judge. I do not wish it to be undorHtood that I consider thoia.

articles of the Code of Civil Procedure new law ; they are not given aa auch;

but the ezpreasiona differ moat widely from those of the 0. S. L. 0., Cap. 87,

See. 8. We must, therefore, go further. The defendant S'tya that the aipia$

waa issued on a debt for unliquidated damagca— that, therefore^ it would only be

issued on a Judge's order (^rt. 801), or by the prothonotary (Art. 1339), but,

if the order was given by tbe prothonotary, that it was subject td revision by a

judge, upon application being made to that effect. This order defendant oluiiix

to have now revised on the grounds : Ist, that the ball ordered was exoe^ive;

2nd, tbut the writ was ordered iniprovidentljr, and without theexercise of proper
'

diticretion on the part of the deputy prothonotary. This objection ia met by

plaintiff, who contends that there ia no application to revise the judgment of tho

.

prothonotary. The petition might perhapa have been more fttll on this poinl,^

and there might have been apeoial eoncluHJona^ butobjcotion ia taken to the aotJQII _

f>:.

i.'

f



'^^^

\.
fiUPBRIOR COURT, 1871.

cf lfc« ittpnlf prothonnlnry and ihAm I. .
'

'

—

U... Kr„«,.d, „„ which r«wlnon; T"'^ '" """« "" """P'H.^i

W*.;ori„, u„d,, Ar. mr^: ^ I-^gr-nting th, order f«, th« ..^»,. h«

.iff will Urn l.i« Ncursa .,„|„,t dellud.nt V.^T.
""' ""' ""^ •""' ''''•''"

"

that d..f«„d«„f. K.,i„« „J- J, ^Uh ,„tn ;
^

r r """"" '•'*'*'"' '»' »«"*

,
«cner«UrpU„Hffi„p'; ';„:;;,•'''•

•"'."•" '" J«rr-a-,ither .h, orodiu«. 1»

The iiittiiit to a«fr.md dopomut U <.lMrl, ^„»„4 .» L ». . -

.pp«»r.thutd,po„«„tn„d Jlnncifflt^lf ^t?^!,'"
"'^*^"*^*' '"^ '» •'«>

.0 dofraud in «a.l.«rod fro..." .hi!, ;;„;:: ^'i ""Z
?'"""• '^''^ '"'""^

rop,rtod cam,, really duoidu thU butt1 '»•* J«"""«tl"n. A n.....ber ,,f ,

wero a sufficient cjuivuJt. ^^L eve w1 ^
'"'!' " -"^'- '^'"''"Mo."

"will." (Wilson r.. iloy, 4 L C R a IM

"

"'"^ •"' '"^'^ '""'""J "^

Thoq..e..io„,>f,|,o place dell,ndJ,.t wa. about tn !«„. •

thw mm, for it U «uid he wan „oi„,, u, iu7f . . 1
'" """•"P«''t«n<KlB .

- it w«, hold i„
. ca« oroed^ ;!:uu

;'"
''rr^'''''' -^it ;.

There reu.ai.,, therefore, only tlJ^r. ZLt^ n '""'? '**. ^' '^' " '>^ '^^^

tho deputy protUonotary-H o.er.iro? 1 I

«'"'- ''"••"J. ""'"ely, whc.hor

or whether it nhould b/revTii f 1,
'

T'""' T^'"''^ "" '"'" ''^ «'•-".

«ceHHivc,ii-thewrit^j:in«uo T ;
•'"'^^ '""^ "" ••'° »>-' *«*•-

c^Jure, «|.d it i« p...ih|„ ,h .t tho amoun i;whth"r"f'
'"' "*''""^'^" »''^'

given wui not even sufficient to nr . i ^ ""'J' **" "^'^ '«<» '« bo

^quirod-theprobi:;.^^^^^^ but the very b..il

pauHe before «ivin;< tho ord^ l/
P7*-'*'"^"'« -«'"'"'

J h^ve „..de .he officer

"athauhepiaint.ffc.,.in.i.^'3^.:;:i
ts:::r^^^ ''T''

•

itfg
-F0...1 cuu 0. It .ce';nk to mo that, und^r the Jll ! V'"^^

^ "" "''"*•

ease, no such.cauiHrw^H nhewn an.l .1..
,,"'" *''»'° c"-cu\.8tanee8 of the

^^^^-^.-"^yA'l: :;:ij;;d!"
'^^^^ P-th,«o.rys order .oust

i/;<W«« JFA»vJ;-«||if ^|^i,^,|(|' ; \ Writ quashed.

5'mWy.^/i,o«A„xibV Defendant '
- /

<w. W.> ' *.

^ . ,
• -

Uult.

^ '"^ .

1% »

V*

1

11

€-

.x_i

*
*j
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f
"

' '
. , - *« \

"In InsolyiS'ct.
"

•. ,

. MONTREAL, ISrcr UARCH, 18T1.

CVam Tobqancb; J.

'

'
<

,, V
,'• 'NO.90J. .

' .'*

In the matter of JaUES MobisON, Insolfimt; and TANCRBDt ^AnvAflKAU,

Aitlgiuie ; and DamS AiNN.SiMPiJON, CUinM^; and il&NBr TaoaA», « o/.,

HSLi>:—Th»t a ttipuiatioD In s m>rii«Re oontwot, whcifby the wifMUrriirInK, U t9 rMseive in lieu of

"5 dowfrl|ieln«!r*9ti4n XlcOeduring tife tern»of liei»lire, tlipprUioip«l to uo t^thecliildr«i),lt

~ . ' - » Cuidnct depeudeiit on » coiitin^incy wltliiiluthe (pptiniiiK ufneptlon 67 of the DDsolvent Aet,'

of IWWi^and tii ib#«Tpnt of the iniwlreiicjr pf th* htislfand, the an ({nee WiU be ur>ierPd Wr~

; make ao a«rard iipon^jrtie value, of the^fe'* oUim, unleaa an wtimate of Uie/alue in a((reeA

». : &betw»;!lheraDdU^aiklgiiee.
.

•
""

.

i?BR CuBiAM'.^This i» an appeal from the award of tlt« asaii^eo, Sauvagcau, -

of date the 11th Novei|i]^p, 187«, ou the claittM>f Dame Ann 8tmpiS>n, wii'e of

the inSftlvent, unJer their liiarriaga c(mt|:act.?' This oontruct, of dtUe 5th June,

1861, ooniaina the following <4'iU8c: '* And (lie s^aid Jumps MorisilSii, in further ,

" oonsideration oftho ronuncUtion of dowiir hv tlie »aidlAnn Siuipnon, and q^the

'(fiUpulution that there Bhall be >no couimuiilty b'efweon- theiiii^dbeh hj. tkoM

"presents/ settle on, give and .grant to, the sitid Ann Simpson; his present

"•intended ,4ife, the sum of ono thousand pa^nds, ourrei)o^, ' i^ufth wise that

Buid Ann 5=iuipsonv8halK'nji)yihe iptcrest'lBM profits thererf, durii^'

of her natiiral,'lit«, Should she survive the said Jaiaos Mo^rt ; anff

'/at her 4ealh sWHl descend to and hceome the. property of the|l4]|ird Or childrci
^

" which may be issue of tiaid intended marriage, and in dcfutill^^<j|[tt^li ii^u*'/

"Kving,'ot her, the said Ann Simpson's death, th*i said sum of *^|fl^ui$FiiiJi\

"pouiids'sfiaH revert to, ahd be and become )>utt pud portion of tl^J^Mie b| *'

'< the said James Mbrison, and bo disposed ofas ho"may by lust will be 0^crwls»<^

;*'direct."

"

/ '
. \ -- 'H

Upon this, clans* of the marriage contract, the «1ii^ant made her claim, dp tUa '

4th April, 18T0, a»d prijcd tlfat- pno of ifee Judges of Her Majesty's^upftior

C^urt, unless an cstiiniiteof the'yalue of thcfaid claim be agrce^l to betwccnlho

claimant and the assignee, be ploarcd toorder thesaidissignee tormake an award ,,,,'

upon the.va'Iue of such contingent and.eontmional cltim, and that thercnpotitiis
~

']

said assignee do make an award^aftvr tM sahi^. investi<^ation, 'and ii^ the- am§

manner as provided by law for tjifi i&al^ of 'Swards 0|]^n disgj^ted cja^s and

dividends; and finally that the l^tid claiiwanthe collocated (ii^ the said sum «f'

£100i»^y., or such part thereof, or of the said iTiterest on tite saids^mt^oriany

part thereof, as will represent the vj^e of the SAid conditional claim as to law

anc^Justicc may appertain. .
-^^ '•

> "
•-

neiiry Thtttliias, a creditor, coiiteatti

tatidfi, alleged' that althoui^h the^sali

alitySi
i^

thQ part of her buaband-wa

.''she, |)io 8u

-*'' the term

.
*<

.

.¥

elafm|7^>4 in support of^biscontc

iuid renoonced alidower, fi&libcr-

herjg pliiibo of aowcr^iOBi]

,«v

'v^--:
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H

Rtedonuohuraoter. Thatit wo- a ri^l.t condulom.1 on her .urviWn, hW
,«.« d.^1.^^ w .ch bad no exfetencc bijfore the doa.h of her husba d £

It was a conditional charge upbn hU auccession aldno and^hoZdriorMr
J,i8 insolvent estate. Thit the cubital belonged to Ctl^KW^Sr fl^
«,iHted and survivfed her, and before th^ could do JTk ' '* *^°^

.accession of the insoUt. ^hatL!!^!: H,^,rh f^^S^T^ '''
^

.ojJ«,b«tahopeandnoacSr!::;^;;^^^^
'^

The us3.gnee m,de an award rejecting the claim of Mrs. ^rU

W t^. Bant of ^^ont..,, eo;te.tin^ ':Jr\^':^^«'--;^»^*^.
If the c.rcun.8tanees were precisely sinular. it ^ould be n.^ dun; U^fii-ow^decision there given, which decided aAordin^ to 'the u^uxm^tilt-

paye ^puaire^-and rejected tl^e daim of the wift. B^Zci^V^l '^

^^ «^ in insolvene, .ndcr the l^islaUon ofST^^:^;!^'^!^-H .t .s ^n^e*«.ry to inquire whether the provisions of that acl d^Jand'aS«Dt decision from the one pronounced in the LesKe case.
JScction 57 enacts

:

Mf any creditor *f the insolvent claim, upj» acontr»«tdependent on a condition or contitigegcy which do«. „«» i.

'^
•

*""*"«*

declaration of the first dividend a^vLd sha»T ""'^"T
^'"''""^ ^"•'

rfsucb conditional -or cg^tin^lclTmuntrl^^
detennined; btt if it belS^^^^^ Z^otZ'l^'" T **"""^''"'' ^

^.eof the vaUie th^nx^f be '^^ to l.inLZ^^^J^^
order thoowigS^e to^make an award upon the value of8uTL»7^ ^^^
tional claim, and thereupon the assi-Te /hal^^^^^^^^^
.nvc^ti^^ation, and in the su,ne manner. and%aHject toas^ranffr^^^ T'
.Darter provided for the;^.aking <tf aw r^-up^n disputrcLi^^^^^^^
15d fpr making .p^als f«,m such awardr^ard i„ Sf.^cL „ rl t"^^
«ea.ishedor^eatO«ha.lb;raked4n.ai;<S^
There are decisioha in Ifinalancn^ich throw li<W.i .UL .i.^- ' ^'V

'

I

^vr^his sectionllhe chL'.t^^^^^"^T' ""^"^
I ^^ate of her h««band. flieri. at firtt. only debto dueIdT I, 'T'''"«^'

"

or.be act pfb^nkruptcywcr^oliginlhir^^i^
•

J
cpn^goney which had n^ ha^pene^ It the^^^t^^^S^Z

.Weaken prove4.^n,he law. was. however, altered in thkresSbvVol^ IV^ -
,%.!«; sec.,56; followed by 13 aid 13 Viet, c tO&TiXil ^'' -
««aibling much the secUon^T ofoiir^own Ac!:^ ^

^^'^'^''^^
I would refer to exparte^arshiitt. ^ Mont. &iyr ft '12I.' <J« .1 oi n-

,"

R.JI.C0, ..: Bi/Jnside. 5.hU. 138; Where h.^es^S^-l^*"'?'^
.J-Ptsand clainis arising „ftor the dea^ oljnsOlS>:^ '

« kf k " -^ *'*'"
' i

„ I'd <?

and
• SiapwM. '

'. -

hi

,j-->..-

/ \

* V
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y^
IfoHnon
lid

SlUVRDfl'ia

StiupKOD.

In Knj^Iimd I am justifiud in siiying on.tlioso autlioritics, that tlip claim of jMrg.

Morison would bo admitted, ^ow, tlje words of our statute of M(>9 ure lurge

P ,V/

and comprjjhcnsive. " If any crodifcr of the iiisulycnt cluiiiis u^n a tvnirucl

" dcpcnden|t upon a condition or C0ntin<i;ency." I uiu of opinion to apply these

"worda to the claim in (jHestion, and will give nn order accordingly. :

Award of assignee reversed, and order granted,

D. Gi'roK^rn?, for the ossigne '. ' . /
J. J. ^7. ylW/'/«, Q. C., fortheewimant. • '

Liajlimmc, IIuHlinijton <fc Liijlamme, for Thoinafl ct al'.," contesting.

{3.K.) ;.

¥

«k«

«

ti:

'11

SUPERIOR COURT, J871.

"in cuambkrs.

.MONTREAL, ?7th APUIL, 4871.

Coram J^ACKAT, J. .

• Ifcr-'

No. 1043. - r

ilamilton vs. Ktlljf.

--*-

^

Hs'

:H»l,l>:—That'Whllst the rocord Is In ajipt'ol an *appllcaUon to obtUn poMMslon of the propertf

by nawtercMiK/ifarw/rtcanuotbceuUTtttMied. . -,

This was a petition to a Judge in Chanibcfs, by the plaintiff, nikitj^' to*fa>^.

the barge, which hud been seized in the cause, under the' writ of gaisie revendi-

^
C«<(rm therein issued, delivered' over to him, on givh)A security.

Tlie defendant objected; on the grounij that tlio record iq the case was in
j

- Appeal, and that tht j/udge had coirsequeo.tlj no jurisdiction in the premises.

- The J udge, alter tJking time to consider, r<^ cted the petition ; rendering the

following judgment liii writing :

—

^ "
,

'«« Having seen thejabove petition * *, * admitting Ih'at an Appeal baJ

been taken to the CoLh of Q. B-, t * »nJ tliat tliq lleeord lias hceji transmit-

ted to the Q: U., (Appeal side), for the purposes of said Appeal, I d&line to

pass on this petition, tLut is; I think myself incompetent to grunt auch petition

aeprayed." \^
' '

*

Dorian, Dorlqn <fc Geo(frton, for plaintiff.'

Sethu%t & Belhuhe, ior defcndapt.-

Petition reject«d-

^'^' '» ,«<

' • '

,v .
,,'-

.. V
-»— ' - '-, '

:
• ,,,<"

'

i \

"«
\. ', ,.:..-„;»i-*,,-,'; ,, " ' - \.,r''^'2 " '

,; f
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COURT OP QUEEN'S BEK0B, 1871.

> MONTREAL, 10th MARCH, 187L .

Coram Doval, gn. J., Caron,,J., DftUMMo^p, J., ^adolet, J., Monk, J.

\
'

.

'^'
" jr«. «.. *

'

.

' »
- . . , .

r .
•

.
- .

:, DAVID TORBANOE, BTUi., "

- , . (De/endantt in ffourt below,)

fi

.;\'v

':iiiD

ArPUBARTB
;

•I- I

A

• vTlrarBANK QPB. N, AMBRIOA,
'

'

I ,

' {i'i'>^tlff* in Court behm,) ' .<« ' j^ '., ^Si

H«a>:_Th«twhen*b»nkdl«conii»ifofA.adriabyhimoiiB.,tndMcopt«
(t isBeclc'lor tUo-pro- '-^^ ..."

' '''*'•**

cocdg«n«ldeUrcralttoA.,foi:t»aii«ml»tooU) B., toeB*J)le B. therewith to retire a drrtUbf*^
"•..'»•.'

.

• njmilar amount, drawn by A . and accepted by B . for A'g . aoconimodatlon, and about to 'r
'*

AH due at the branch of the bank where B . resides, on the faith of A's. representation
' "*''

, .
*"'"*nc«"n<J.«ndertaking<wlthout.aulhonty, however, from B.)thatB. w'ill acceDtlha '^

: new draft, and B. receives the check, and before uaing iKhas knowledge of tM trtasactlon
**'^'

Ji
. M between A

.
and th» bank. a. cannot legally use the check to reUie bin o#b aocentanca on ' , *

the old draft, without accepting the new one

.

i'mwi-uoh
< ,

This was an appeal from the JudgmeiU of the Superior Court, at Montreal
" '

reporfed at pages 325 et seq., of the 12th Vol, of the L. 0. Jurist.
'

/f*7tAic,^.C., for the appellants: . ..

•
'

Before nflaking any comments upon' the pretensions of the respondent, as set
forth in- the »declaration, it may be well t^f) advert to the relations between the

"

^parties on the 15th of July, 18H7, -as tfey appeal by the record. Before that ' ^.'^
.

S^perioiJ Yurwood had ceased to «^ i«,any s^se as the agent of Mes8rs.»D. Tor-
'

*^ "

rapce &^i$i. His purcha!8Wi<3«^^i^:'up<iacommissioft'fur them were at an a*d,-
as1ichiiflselfadmit8,aft(^refc>ring:|olhe account current (No. 43 of Record.)
The appellant were simply c'onting^credftMs of Yarwood, as having accepted
accommodation drafts for him to. the simoa^l of f 19,000. These f^cts are so

* found by the juryan answer to the seg^J ar|f thirdKiuestions.
*"

»

.keeping these facts in viewlet»tiiisec wfilt i^l grounds are, as disciosc^by
-the declaration, upon whic1^ tha 4jlii|t of British Nortli America asks for judg-
ment ngijinst theappellaiif^. It is not easy t$ ascertain,'in reading'tlie allegations
of the respondent, u^'^ha#acts or defaults of the appe%|its, the Bank I'd ies."
The fact* as understood ty the Banl|vnro. narrated in detail, and the respondent
afft^ts t<^ i^nd in them sufficient grdiind for a favorablejudgment.
The dbclaration of the respohdcnt-is more remarkable Iby what it omits to 8tal«

"thqa for its po8itive'„allegations. There is no averment^'of two most important
points, which, if proved, w^uld have beeh^coticlasive against the iippellants. It is-

; nowhere stated either that Yarwood drew the draft of the 15Ah Julv, 1867, with.
th6 authority^ or even tlie knowledge ofthe appellants, nor tSu key acce'plc4, or^'
promised to di^cpt that draft. There ^is theh-nd afcdlj^takjiig,- eipress" or
Implied, alleged on the part of the apj^eliAits. Their liability ^n^6t, therefore, bo,'
assumed by the n^ndent to rest u|)on facts other thaji 4he nonvicccptante, by

; the appellants, of Y^arwbod'a %aft, drawn- without their authority or knowle'die.
Th'erappelh^ntii.haiin"""^ -• ' "

'-'vI y V

i; 1
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1

1
*'

I' 1

^

^'.
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ag ^dp H9>j,oti9B fyr a.aflir: trial, infcrcatiaHy>a<kBtiifait
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-I

'SroT'!^^."'
'">»'«|«nt''»"y "-'i^fi^d with the finding, of "ih^jary. The answers of

, B. N. A. ^'•e jury are, indeed, incompIet<> and inaccurate in several ' rc8pc<St8 The first
part of the answer to the third question is, contrary to thte evidence

;

' thp answer
to the sixth question goes beyond the evidence, it having been positively stated bv
Mr. Mcnzies that nothing was said by Yarwood to him aboit the how draft being
accepted; the finding upon the thirteenth question is unaccountable, boA'
parties being agreed that the old draft was rehired with thb proceeds of the
cheque. However the ^6ints uporr which the' jury erred are of minor inil^rtoMe
All the vital questions ar« ,correctly answered and. the verdict i^, one as fair to
both parties, as pcrhnps oould reasonably be expeoted. <# ! <>

-

After the rendering of this verdict the apnellanls had two courses-apon to
-themoneor both of which they niij^ht adopt, vk: v t

1. A motion for judgment in their favor nan obu<mt^veredkt</; upon the
ground that the allegations «f the plaintiff «e i^suflBcient ip kw. (Code de P.
Art. *kod»j

, \ ,
.'&%/- / r •

,
- ,..*-'

2. Anibtion for judgment in favor Qf the ap^elbnta' upoa tl;p findifigs of
the jury .-upoti the ground that the ver^^'s favorable taihe app ^anis.

Tlie appelknits! mtido both, these motioni/ - ' ^^
• Doubtless, tiie aOdorid Motion might have been dispensed wit^, as Jt would
.have been competent for the appellants without it, toask, in answer to th«
respondent's motion for judgment, the dismissal of the action. However upod
themotionsmade by the appellants and respondent respectively, the case came .

lairly upon Its merit? before the Court below. V ^ ,- ^

The pretcnsionsof the appfclbrits are succinctly setforth ia their plefe* They
'

were accommoda^on acceptors for Yarwood of a draft for ^io,00a, ta^iatureont
the 18th July|^1867. Garwood had promised topay thi? draft. On th'o 15th
July he sent^e^^pellants his at^cepted cheque to retiree the draft,^„d with the
pr(\ceeds a( the 9hcque they did retire the draft as he bad directed ° ^

The cljeq^ for $10,000 was not rcce'ived by th/^appcllunts froii the Bank of
Bnt.shNoi<th America. It was the fruit^of a new and independent transactfon
.between l^ood and tl,e Bank-». e., the discoiintin^ of his draft of the^^tj .July-te^h the appellants were not patties, ^he proems of the drafWefe
placed i0 t^credit of Yarwood in his account with the Baik at London C W '

andh.s|Vqu^ for aiO.QOO, was charged to .that account. - It was acce'pfedb;
.t>eB,nknponthetacit ueaerstandingtfiafeitWiago to retire the Maturing

'

:draft_and it wds so apphed, ^The positi,«fpf the appeljggUards tm^sj, .

in respect of the receipt of the^ cheque and itT appHcatiJ|Ko; different from

'

tf.fT . r - ^,^'^; ^"'^''O'^ '«»^M9d the proceeds of his tfa'nsaetion
wrth the London Agency,^in legal tender notes or in a chai^^ another Bank.The appellants received the mon.y, upon tbej^heqi^e, for^kFWS^4,^„d appliei
iwta the purpose he indicated. There"w^s ng^,ndition-^aching trthe re^ipt

'

^f
the chequ^by the appellants except that ilXaiaibe used to h^tire the matur-

ing draft. Had there been any other condition, the Bank. shMldteiire-refused
•

payment, until such co,ndition had been cftniplied'i Tvitji.
"' '* " -

At the hearingolf the.casfi in the 'court N<*w,%re^ondent, for the first

'.trf

,'v

H ' ;,'

0'
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••.> ''

#-

^
(ime defined the priDOipI* upon which it was contended that judgmeat ought to TorrtnwtMal.,

go^gainst the nppelliiaVi. Unfortunately for the J^k, the^ two, propositions liiau'ilLkor

laid dowij, by the rospondont,' instead of supporting^ ftrc directly contiadictory of,
"• **'

^

'

Uie allegations of the declaration. ^^

The first proposition of the respondent was thAt the money was paid by the
Bank through error. This jwetension requires no /Urther notice than this ; thera

.
is no ayecnjent or even hint to that effect in the declaration. On the cojiiraiy,'

a formal contract. between the Bank W- Yar^bod^is alleged whenJby it was
agreed(in tV words <Jf the declaration) " that the said, check would be^jsed to pay

\ ' tfte said first meritiolTed draft, to the dlsrharffip o/\im$el/ (Ysnrood) and the
^ gaidde/endanla" The|:ewas no error, in a legal sense, on the par> of the Bank.
No;(JowE the London manager actdd unwisely in discbunting a draft drawn
withott the authority of the drawees and which they had not in any way pro-
raised t9 accept. \ Ilaving^ifbso, ho)#ever, the Bank could not avoid paying its

oyirn acceptance flfYarwood's cheque, and it is idle to pretend that the payment
was made through error. ' .

"'*

Tbe second proposition of the respondent' at the hearing , in the Court below
and to wbich, apparently, more importance was attached than to the one above
referred'to, was: \That in the transactions,^t the London agency, between

« xarwoB-i and the Bank, there was formed the. quasi Contract negottorum gesMrum ;
' Yarwqod being jfbe ginint, and the appellants the persons whose "business had
been tr|ingact.ed bjr him. : Here again, the allegatlons'^f the declaration are des-

tructive of.the argument. In-order Ikat the qi^asi-contrnqt, negotiorum gegtorum,

.€howld be tfstablished between Yas^d aj>d the appellants it was necessary that

t^ero should be a business of the :l;itter, transacted without their order d leur

insfu by Yarwood. So farfrom that being the case, some of the very first

'allegations in thftdcclar/ition^are, that ^'^Yjirwood, as between him and the defen-

" danis, was in fact bjj^und to provide fdr aftd pay said draft at maturity ;'^ that

' " with the view to^rovide"the necessary funds Yo enable him to retire said 'draft

<' aUt9 maturity,"' Garwood made Bi§ draft of , the 15th July, 1867; that he

rcqueajted the Bank to discoynl the ne# draft arid allow him to draw his cheque

• for.tS'e full amount pf the ^raft "in order that he might therewith pay the said

"first mgnt\oned draftfor $10^000.*^ It is manifest, therefore, that, in thiscasO)'

upontbe respondent's own sh'owing, the' very first requisite of the.qu^sicontract

ncgotiai'um geahrumis wanting, vi^: ajbusiness of the appellants to be trjtnsr

acted by Yarwood. Th'ere having been nO afyire of the Appellantts to be trani.

actedA?^Mr ««??«*- nothing further is required*' ta show the futility of this

pretension of the Bank ; but in order to constitute the ^ud)9i-contrac| in question

it ¥tas also absolutely necessary that Yarwood should have^aioted With the express

and formal intention of being reimbursed the -ariiouBLfaid by.him'io'', negoflat-

ting ffie renewal of the dfaf^^^li. is establi^^edi'in evideno^ 'i^i||t tbe "dis,qount

.and cpmmission on the new' draft-amounted t^o $1^24^, Vbich Vras charged by

the Bank torYatwood's acjo&nt? It is manifes|, however^- tbat Y'arvjood n^t!
intended that this :i,amount should be repaid to ' Mm', iind he 'o^cr could have

made such a claim "i^^the apjfjclbftts'; ft)/ the simple ftas6'B (!ls *» ^Tor^h in the

"0 .
' •.
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. .. n.. .

•

\

>
^

y^ %
'):

< >i

" «i< ,

•* . "^.
.«*'V



\,

172 COURT OP QUEEN'S BENCH, 1871.

ttenaMct

TteBftak
e B.N.A

4\

•» declaration) tliut tlicir ncceptiinoo was nn aocomuK.dttUon one, and that it wai

,

of Yarwood'H business and not theirs to provide for it.
*

The cuso of the respondcrtit would, of^ourse, have been inanitcly stronger
could It have boon nllef-ed b, the Bank, ^JW, any ifl.adow of truth, that there
had been even a verbal promfSo on the part of the op|i|^i,t8 to accjjpt the new
draft. But even in that case there would bo no^itllity on the'Wrt of the
fcppcUants, a verbul promise to accept a draft, not yet drawnfhaving/oeffeot in
law. This doctrine is well recognized in England, anS was formal^confirmcd

.by the Exchequer of I'Ipas, in the eatie of the Bank of Ireland 5., Archer
jrcported in 1 f Meeson & Welsby, ,'184. The facts in that am bear a striking
resemblance to those in the present^ase. But in the cam cited there was not only
on tlie part of th«^defendants, fi^f <4nowledge of how the proceeds of the new
draft had been obtained, oneof the defendants hating, previous to the discounting
of the renewal Hill, requested that its process should be remitted, but there wm
a formal, although verbal, promise to accept^ ncw^ral^. Notwithstanding
these facts the Bunk of Ireland failed to obtain a judgment against the
defendants.^ ,l; S
The judgment of the Courl, bWow, the teM of lieh is given above, seems to

have proceeded upon a miwpprchcnMon of the pretensions of the respondent «»
set outm the declaration. "The BanksttJ* for asum of money alleged to have bien
improperly received by the appellants, without any allegation that they undertook
to^ accept Yarwood's drofTt; the judgment, making no reference to th« receipt of
tins money, or to the cheque, is upon and for the amount of the new draft of
YarWQod and the costs of protest. «uch a judgment could only properly have
been rendered upon allegation and" proof that the appellants had promised to
accept the new draft, and had subsequently refused to do so.

" There is no g^h
allegation and no such proof. The respondent asks for one thing, the jud-^mL
awards another and different thing. _. , ,,

c -j o i^

In whptcvef light the action of the! Vespondcnt f viewed, it is, as the
appellants respectfully maintain, wholly unfounded in law; aq*i the judgment of
the Court below ought consequently to be reversed," ' '

/mne, iSo^. Cen?., followed.^ . .-

;
^^e/AM«e,ij,C., -for the respondent:— - *'SV

-

Before entering on the merits of the appeal, it was propeV to admit that a
clerical error hijd occurred in the written judgment of the Hon. Judge who pro^
nounccd the judgment of the Court below,-thc unaccepted draft having been
referrod Jo instead of the money received on the check, which was really the
subject mwter of the suit, and not the draft ;-but the error was so obviouslV a
clerical one, that it was unnecessary to do more than admit it and suggest to
the Court the propriety of rectifying it in thejudgment to be pronounced by this
Court.

ir J

On the merits ho then submitted that the following facis were proved at the
trial:-— :. - --„^-^ --Ji^.^-: ._:eii_£,„i_.,_. :..._,_...._:.^ , ___„^„5. ..,Lw4,.-.-.4._-.-:i^.

Yarwcod forwarded the accepted check to the appellant by Icrf^^atei
l£th July, 1867^ in the following words:

^^'
'
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Yarwood alsoproved at the triaj, that he wrote a Tettet to Mr. Cramp (one of
' the appellMts) from Toronto, on t^ie 16th July, 1867.

**

This letter the appellants were notiBed to produce, hut failed to do n • and
of a Kthe correspondence between the parties, it is the only kfier not produced.

^
ynfortuuately, Yarwood never retained a copy of thia letter, but from niemorr

he stated Its contents to be as follows :— * <

'

In examinatio|i|^hief,-« I stated in that letter to the same effect as the
^letter already»ed (the lette of 15th July, 1867), andl think it stated

mi, regret at having been ohUgedko draw, but th\t IJM no other mean, of

Zt'^uV t"^''
"" T^' *" *T '^'''' ^ Wiev>^„d, in crosi-examin,.

<ten,- 1 merely remember as to tke contents of thi^t letter, that i> wm an

;jfc-

:-z I

^

,<n^W *'"**
''V" "^'^"y ** ^ """• '"'*' •1'»'<'00 and enclose cheque on*"™^-*--

. B.vH. W. Amcrioa for tame amount to retire bill due on 18th instant
"

. twSLk or

'W^¥ ¥L^**"*^*'T
"'"'"«^' *"• ^^^ '»"°'' ^"y ^"cJowd the new draft ti th«

-^
Montreal nnHiager,\ in » letter worded as follows :—
"R. 449._Torri.nce & Co.jpool. $J 0,000. I have marke^d to be cashed.!
par, at Montreal, « cheque oOJ. M. Yarwood for $1 0,000, in favor of D To^

" ranee k Co., against thit bill, and to nstife my R. 349 dutf 18th inst "
Both letters arrived in Montreal on the night of the 16th July, 1867 and .

'

were recenred by the parties to whotn they were addressed, on the morning of
the 17th July, 1807, say between nine and ten o'clock.

The well-known custom of the Bank at the time was to forward all such drafti^ "

bythe Bank messenger.tshortly. after receipt, to the parties who were to accept. ^
and leave them with thom until the foljpwing day. ' '

*^
'

>

^liedrttft^re8entlyln\qucstion,W8j. accordingly taken by the messenger ^^ ^ ^" T
^appellants office, (dietant aboutfive minutes' walk/rom the Bank), about 11

^ '

jm, on the 17th of July, |867, and left there for.^cceptapce till the following ,

In the meantime the appe|lanU telegraphed to Yarwood, as follows •- - .

•"

"We decline accepting ^our draft made without authority, unless you can
« furnish satisfactpry explanation." "

] .

And on the safae day (i7th July, 1867) appellants wrote to Yarwood.
acknowledging receipt of ch^ue;- and announcing their intention to refus^
acceptanceof the draft. ^-^ \.
Of all this, {he appellants^t the respondent in ignoraS^, retaining the ---

draft in their possesswmnnrf^ving respondent no kind of intimation of their
intention to refuse acceptance of the draft. ; ^\^ •

Not" only did they do this, but they, in addition,'ca,Aerf Ih^^que at th«f
Bank, at about one o'clock, p.m., of the Uth July, 1867, instead ot ^opting
the usual course of depositing th« cheqqft ip the Bank of Mentreal. whore the*

^ kept their account. S ..
^ / v -

.Jhii cashing ofso large a cheque being a most unusual circumstance, the
teller ^f the Bank asked .he clerk who presented it whv the appellants did not
deposjt the cheque in their own bdnk, and he said in repV, " we havei^ometmaU
amounts to pay out- of it.\'^

m
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"advice to Mr. Cramp, ullinj him what fhU done, and I must have men-
" tinMCtl,thorhock, I bcliovo;"

If that letter littd boon nmijod on tho lOtli, it wm proved at tlio trial, that in
ordinary oouroo it must have arrive^ at Montreal on tlio mornins of the 17th
July, 18G7.

rt ri

Ykrwood Htatcl lii^ impression to bo th.t it i,ii% w mailed, but h«} wouJd not
«tat(5 positively that it vrtuf.

" /
,

Tint Mr. Cramp hid tho letter, however, by thpmomlrt!? of tho 18th July'
18'57, ii boyond doubt, an in his letter to ^Yariro^d, dated Montreal, idth July'f
1867, ho 8ay«, " / am m receipt ofyour letter daieH%ronln, 16th ioat."
Aa the production of this most important letter devolved on th«rirp^)oIlants its

non-production by them oleurlyju.stifled the Court and Jgry in iatorproting its

presumed contents most stroij-ly against tho anpoHanW
The evidence at the trial Ihcn further oitablisliod the followinR closing facts

connected with thi.s strange transaction :

On tho morningof tho 18th July, 1H67, Mr. Cramj. palled at tho Banfand
intimated to tlk manager that ho beHevrd hia firm woul(i not be abb to acoopi
the draft. T^e manager thereupon immediatcry cxpressfed bis groat si^rprise,
and said that it was impassible for the firm to refuse'Jicceptanco of the draft,iai
the procfCds of it^ad been paid to them the previpua day. Mr. Cramp tcpiied,
in cfi-cct, that Mr.Xi«rwood had no authority t?> drti^but that they had^ele!
graphed to him, and] that they hoped his angjrer would be such as would enable
them to come under acceptance.

Shortly afterwards the malwigcr called on Mr. Craltip, and han"dea him
for perusal the letter of the London manager. Mr. Cramp read it, and then
showed Yarwood'H letter of the IStli July, 1867 (but not thato/theUth of the
iame month), saying, at the samcjtimc, that there w^s no advice in ih(^i letter

(the one of the 15th) that <,he check ropresentc* tho proceeds of tbe draft, to
which the mapagcr rejoined that it was impossible to separate the transactions.

^
After these interviews, and at about 3 o^alock p.m., on t^ 18ih 'Jd^ 1867,

^e appellants retired «^e old draft through the mterventtWof a nlary, and
by legal tender notes, i ^*^ ' * I '

After commen ing on the questi'bns submitted to the Jury, and their answers,
he then went ^n to say:^ ' • .,

The facts, as established byFhe pleadings, evidence and findings of the Jaiy,
,

may be hnefly summed up as^oUows:— ;,
^

llie draft of the 1 5th July, 1 867, wis SsmmtieU, jind the check representing
'

the'l^oceeds mHpf marked payable at par at Montreal, and delivered to

Yarwood, by the Btok manager at London, oa Ow faith of Yarwood's repro-
sctttatiSn, jjssurance, and undertaking, that the appdianta would accept the draft.

^
The appqllaflts, on receipt of the cheek, fully anderstood the transaotion, and

UBiocdiatelyjtttiohgdln their own minds noe to accept, and tel^raphed an«U
^"V ".vro'fe to.Yarwcdd aeei>rdiM;lT^

^

^^^

-^'\

4*

-t—

»

/
M.

^••*«i;^PFl'*ntB. in»«e«d of immediately intimating to the Bank Wat they had
•^ificf intention' Ui Meep«4he draft—which had been prewnted to and 101 with the

.^).
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iieoeptanoo—rNiatwed! tho draft tri^eir pownsnion j and, knowing To»nw«««« it.

„
that tho oh38t ropruJioivted th«,pro«(J6d» of tlm^nfti and that tKo dnift had boen Th"

discounted upotj^tlw futth that tlitiy would^cpt if, and concciiling fVom th«
"'

Bank thcilr pro diitorminatioii noi to occ<>pt-tim draft, asked payment of »h*
check from the Bank. ' And tho Bank, pre»uujiij>--a« wnanntural under the
circumstances—that tho nppcllanta would accept tho draft, in ordinary courw^i,
OD tho following day, paid tho ohequo.

,

' ..,'.
° "

And on Hio following day, after being furtiier fully informed by th<» Oanlc bfj
'

ill tho facts and circumstances under whi<jh tho dralt had been dinsounted, and-. "

after being forbidden by tlio Bank to uno tho proceeds of tin check tc» rotiWr
.

their own acceptance, then maturing, without accepting tiio draft in <jo«(»H0i»i

retired 8U)6h aeecptanoo with tho proceeds of the said check. \
.'

From these facts the following propijsitions of kw wSwl^WW^fltlt^TOUy t^f"^^"
~

/flow:*—
"^

.

'

•':-' v,"; „.

1. That Yrfrwood, when ho undertook nnd assured tho manager iit XonaJoft*""*,
'"

that tho appellants would accepj tho draft, acted - though without autWjty^ V '

as tho appellants' agent for tl^at purpose, and tliat tlio app('lliint8,»by pr6?enting 'v
^ the check and obtaining payment tl ereof, and so avaiRn^llK'msol'iosof one part ;

of tho agreement entered into by: hirn on 'their behalf, ratified Yarwood's act.

„2. That tho plan, arranged by Yarwood.aiid tho manngor ut Xondon, for -
],

reti«ing tho old draft, amounted to a propos.-il for., an agreement between the

:^k; the appellants, and Yarwpbi^, wliich tho appellants were at liberty to- '

accept or reject wl«Rn it came to their knowledge, but that tWappellants having
«o acted, in presenting thofehcck' lor payment, that a reasonable man would ^nvc ' '

coriclu<3ed thi* Ihoy had accepted thj proposal, and the Bank having,, in fact, ,-

acted upon that conclusion and djfcted, their position, tho appellantp cannot
now tft-heard to say, jthat they did n|tgccept tho proposal, but niust bo hold to

have accepted it, and to have thfteby bound themselves to accept the new draf^.

3. That the Bank paid the check under a mistake of fact, and that without
a6y Jaches on its part. '

•
. ,

4. That the conduct of the appellants amounted to a constructive fraud, an^
the transaction ought, therefore, to be set aside, and tiro amount of the check
repiiid by the respondent; and, iiiMipport, would refer the Court to the follow. "

ing authorities :—Martin & al. vs.- Morgan & nl., 1 Brod. & B.ing. p. 289;
Kelly vs^Solari, 9 M. & W., p. 54; ToWflsend v«;^rowdy.;8 C. B., p. 477;
Pickard vs. Sears & al., 6 Ad. & E., p. 409 ; Gregg vs.lVeils, TO^Ad. & E

,
p.

* '

90; and Notes to Marriot vs. HaiiMton,.2 Smith's Leading Cases.

On tho whole the rcspondontKJonfidSfttly claims^ at ^he hands of this Court, •
confirmation of the judgment appcalcd'from. .« < i,

* M "

^6Ao<<,C-C'., followed. - \ *V
HbMK, J., (dlsgentient) :—I li.-ivc tho niisfortuno to dissent ^Jrom tiie judg , .

-^:^ent about to be rendered, bithg majority of the (Jpurt, but I have the satis-
~-

r"^.

"\:

1^ /

fuctio^ of knowing that

my honourable and learn

qty intention togoatapy

sustained in tho view 1 take of this ease by
ue, on my right, (Judge Drummortd), It is noV

into thtf fuQiig^iid law involved in thgpregeEti

r^

^m
'^.
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•l-poaJ, dnd I htiall nbrUK* ,„y roniirJipuol, h i. oon.l«Unl ^itb th* eituina-
tion oftLexw under ooniaj«ruti..n7 find myself at tU""'-*! in tl.o face of
a ooiiaidorablo diffidUUj oriHriK from th, fupt that tho jud^tncnt of. tho Court
below g,vcH what U not n«ked for, Tho declaration of the plaintiff tt.ka ar««.
domnntioB for llO.ttoO upon tho nocopted oh«|ue fbr that amount, tha action
«f tho Bank ngttinat Me.»rii. David Torranoo & Co., waa baaed upon tho grou«l.
of fraud apd «»i.(,'c<tp imUbiti,ot if pOl upon tl.o lattor.at lea.t ^wn tho ground
orn-uud, in thiaihat tho .ilonoy bad boon obtained by tho appollanU by mouiii
of tho checmc iwdcr condition, that bud no* boon fuifillod. Tho learned mmml
who drew tho docloralion never intended to bring tho action upon the draft

;be felty,at ,f tho Bank bad any action, it must bo upon tho cheque, and upon
the groiind that tho appollunt« had obtained the money upon thoohequo without
fuinihiig the condition upon which tho cl.cquo had been received. The honour-

-^ able and learned judj-e in tho Court beloflr, i^- rendering judg.mont upon tho
verdict of tho jury, changed tho .ground of ^action ehtirot^ and took up a vie*,
one of bis own, condemning tho .|ppcllant« u^u a draft oh to which there was nd
obbgation aUcged in the decluratioo or evidence that they" iiud undcrtakon to
accept it. , '.

Tbe judgment of the Court below was of a nature to compromise to aomo
extent tho character of a loading oowniercial firm in this city (tho appellante,)

°

;
und, in ossuming the respiThsibility of dissenting in this case, I feel tb^ the
r«8pon«ibiIity attachin^>o-tbo confirming of such a judgment as that, in view of
the issues and cvidwico, would bo much greater. It is necessary to advert to

^ho leading facts involved in order to explain my view of tho case which I oon-
Bidcr to be simple and admittii|| of no difficulty. Tho Bunk of Britisb^Jortb
Americo, an institution well known an^ of the highest charaoteV, bad and Ifas a
branch at London, in Upper Canada, at ^ich it transacted a considffible
business. In ISUG there was residing in' or near that town a man 5f thct nugw/
of Yarwood, as to whom not much appears by the record except that-he carried

-on H somewhat extcoHivo business—d fact of some importance as will be seen «

'

^tttcr. In that year Yarwood applied to Torrance & Co. for a credit to enable
him to pur^iaso grain-and also that they should buy grain« With him on joint
account. iDithcr of thcsO propositions was accented, but it was iirranged that
\ arwood, should have a credit of $20,000 for tho purpose of purchasing grain bn

'

commission for the appellants. That sum was quickly ab.sorbcd, and in fact
during the summer and autjimn of that year Yarwood bought grain foj th(jj
appellants to tho omount of about 845,000. The only circumstances of im-
portance respecting these purchases were that they should liavo been made in
the names of the oppcllants and insured for their benefit. In the spring of 1867. .

Tort-ance & Co., being desirous of shipping their wheat to EngiandSrd^ed
Yarpod to forward it for t^at purpose. They then learned for the first time
that the wheat had been bou^Un tho name of Yarwood and that ho bad pledged
it for his own account to thc'tlffnch Bank of tho respondent. The appellants may "

well have been surprised at tllis action of Yarwood Wbo does not appear to have,
been a man of means or,in very high credit. It is possible that the Bank may

4^^
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' of tomnc. A 06, .ltho^«h W j, „,^ ,„, »« o„„«d« Vft*.!

ih^tthob^,k wa, .«„or»«t or lh«^t. now«W^,th«4ipp«il4«ta found th«h|. ^F^
"'""• '" '"*^*' » P'"'»tii>:^# °W{g«d to ac«opt two draft* «f Ywwood

July. 867 ()„ ,ho l'iil^^^«pfT„rrt„o„& CV itwti, to Vnrvrood
r«.«.«d.„« h.-.„ that tW oc^i^Krng due. and 4«tr«I» toTri

Bank of Loudon C. W.^anJ aHk^STifthor. would b« any^haLoJrcll
he d-a fuIUng due oa thoXm at Montreal. " T^ Mana/cr .n*w«r«d '• y^'d oHkod h..n how hj propoHod to do it. Yarwood ««aw«r«l, by anoUior dift

!^ • l"^!,'- ?' '""••"' '"' ^^^^^^i^- Bil«k Mana«.r. and h.procceda ^cro placjd «, tho oroait of Yn^^oid l« tho book, of tl.o Ik. litHuo or $10,006 waa ac«cptod, p^yablo i„ Nontr-d at p„,, „nd roturnod ^hjm by ho Manager. It w.uld appear that„boforo the discounting of thfa draftYarwood a account waa overdrawn, and by »*« discount and on,nn.iH«ion boinjr
^argcd to um, the. overdraft amountcf to upwarda oF »400. The contract
thuj entered .nt«,wa» o«o cn»ir«ly botwcbn YafVooli U<i the Branch Ba^k. It

' ..alleged by the Bank that Torranqp & (Jo. wcro'awaro"whc„ they received thecheque that YanroQ^waa bankrupt hr abbiit to bcco,no «o. But if tho appeliaat.

.rnl'Tan J'?
"" ''"''''""*

'"r-^^-" ittoow.henthe eh'J^owt
accepted Ihft.chefluo waa aent to (he ,>ppcll„Y.ta in Yurwood'a le.fo of tho16th July, wulVOut any.e^planatioria. .t-orrane^i & Co. at onco naked for eipio-nauona from Yarw.od as to the .ew draft, fi™t by telegraph, and on tho sloday V letter. The new ^raft Was lorwurded to the Bank at Montreal and was
left, .n tho usual courae of busincsa, with Ih^o appellants- for aeceptanoe. Thomoney waa drawn upon the cheque and Torrance & Co., not receiving tho expla-

ST 7?;??JT'^"T^'
f«lt ju,tifiod-i„ refusing to accept tho new draft.Tho Bank (oltthaf\he appellants acted unfairly i„ obtaining payment of thocheque and refusing to accept the draft. Upon tho refusal of the appellants to

.

pay tho^draft ho preaont action f«lb»«L Ij m„y weH bo supposed that thelearned couyl. who drew tho Jecl,ratio^ flYi great difficulty in the face oi" an
action 8U.h <th..,. It could not ho bused upo|, tjjc draft, for Torrance* Co. had
never accepted It or undertaken to accept Ji. It could ^not bo pure condictio

rotthl'f \ r'T *^r'
'' ^'^ ^-^''" ''*'''«P^-*'»- So S.0 action wa.brought for the moftey obta.nod upon the ohoq«'e-tho appellants being charged

with fraud .nrecem«ft the money upon it^nd applying it to tho payment of
Je jnatuwng d?afj wUho^tWepting tT»e now draft. There is no allegation that
Yarwood had any authority to^draw upon Torrance & Co for the purpose of
receiving the o^itstanding draft-nor that ho acted as a negotiorum gentor^
wr that the

^
appellants promised to ntmiB^,^ In my Vim of thU caw, the

^-'
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draft is entirely out of the question. The declaration might haw been met bj
a demurrer. The appellants having complied with the instructions received ai

.
to the application of^tho proceeds of the cheque, and there being no allegation
that they bad undertaken to accept the new draft, the action of the Bank against
them has no foundation in law. However, the appellants jnstead of meeting the
action of the Bank by a plea in law, pleaded in substance that the first draft was
accepted solely for the accomifedation of Yarwood, who was bound to provide
for it

;
that the accepted <Jhc(||.was sent to them bv Yarwpod for the purpose of

taking up the maturing drift; and that they duly applied it to that purpose. I
may remark here that this case does not, iii my opfnion, assume any different
aspect from the fact otiri accepted cheque having been sent to the appellants
by Yarwood, from what it would have borne had he sent them the $10,000 ^

in legal tender notes. They would have had to do the same in either case, I'.e.

retire the old draft with the funds provided by Yarwood. The Bank answered
tbe plea specially, alleging that, although Yarwood was bound to pay the
maturing draft, yet the appellants were pecuniarily interested in the transactions
that gave rise to^the'draf t, namely, the purchase of grain to bo shipped to the
appellants, and by them sold on commission, &o.

Upon these pleadings the parties went to a jury. The verdict was rendered
upon a number of questions, submitted. The answers to some of these ouestions
it is not easy to interpret, and it is somewhat difficult to say whether the verdict
is in favour of the plaintiffs or the defendants After the rendering of the ver-
dict the appellants made two motions: 1. For judgment non obstante veredicto;
and 2. For judgment on the verdict, and dismissing the action of the Bank.
The respondent simply asked a judgment on the verdict.

Befori) commenting on the .findings of the jury in answer to the most im-
portant of the questioVis submitted to them, it is necessary to consider what the
business relations subsisting between Yarwood and Torrance ^ Co. were at the
time the new draft was discounted at the London Branch. The second and third
questions bear upon this p,oint, and in answer to them the jury found that Yar-
wood was not then purchasing grain for the appellants, and that/the maturing draft

had been accepted purely for the accommodation of Yarwool, who was bound
to provide for it. These findings of the jury dispose of the special answer of the
Bank. The business connection between Yarwood and the appellants had entirely

ceased when the former obtained the discount of the new draft. Yarwood was
not acting as the agent of the appellants, nor as a negotiorum gestor. The fourth
question refers simply to the making of the new draft, in order to provide funds
for the old one. The next question is important ; it is as follows :-
Did the said E. M. Yjjrwood request the plaintiff to discount said draft of

the 12th of July, 1867, and allow him to draw a cheque for the full amount
thereof, in order that he mii/ht therewith retire the said first-mentioned draft,
and upon the representation and engagement by him that the defendants would
accept such new draft; and did the plaintiff discount such new draft, and accept
the said cheque, and certify it as being payable in cash in Montreal, on the faith

of such rcpiresentation, asFur^^^tf undertaking, and deliver it to tho bald B.
M. Yarwood, for the ^uy^a^^weaaid ?

a4i
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The onswcr b " Yes." This question and answer bring us in the face o^ » Xorrtn- ^ u.,
mtcrial fact in the view of the respondent. There was no doubt that theansW tJSltf
IS i.n accordance with the evidenced Yarwood did tacitly h,prcsont to the manaRcr v

' "' '^•

of the Branch Bank that the new draft would bo accepted in due course- and
upon his assurance to that effect, it was discounted. But the inquiry remains

'

had he any authority to make such representation ? None, whatever The
manager seems to Have acted with.eitreme imprudence. He madp no particular •

enquiry as to the probability of Torrance* Go's accepting, although he had the
telegraph at his command. If the ease is a hard one for the Bank, it has its

'

own negligence to blame; and it is equally a hard one for the appellants to be
held to continue Yarwood's liability, by being obliged to renew his dr»ft. • Tho
next question is :

6.-Did the said E. M. Yarwood transmit said accepted cheque to the
^

defendants, informing them in effect that the said eliequa represented tho pro-
ceeds of th^ said draft^or ten thousand dollars, so drawn on the 15th of July
1867,byhim,on defendants, and that said cheque had been obtained on the

'

representation that said defendants would accept said draft of 15th July 1867
and requesting defendants to accept said draft, and with tho proceeds of said
cheque retire said first-mentioned dtaft fordtpn thousand dollars to mature on the
18th qf July, 1867, pr-4id said t:. M. Yarwood transmit said cheque to
defendants without explaining how he had obtained it, and informing them only
that It was to reUre said first pientioned draft to become due on the 1 5tfr of Julv
1867? /

^'

It must be conceded th/t this question is « very material one from th«
point of view of the respondent, and if the action has any grounds, a favourable
answer to this question would be conclusive. The answer is very material, viz : •

« Yarwood remitted the cheque in his letter of the 15th of July, 1867, to cover
the draft due the eighteen thr instant, without explaining how he bad-obtained it."
Now, if this answer had been in the aflSrmative, and the cheque had been usqd

as it wJis by the appellants to retire the maturing draft, I do not say that it

would render the appellants liable. But the finding, instead of being in the
affirmative, is that no explanation was given as to the circumstances connected
with the obtaining of the cheque. The answer clearly did not hold the appellants
liable for using the cheque without accepting the draft.

The next question of importance is the 11th. " When they so presented the said
cheque for payment, did tley know, or had they reason to believe, that it repre-
sented the proceeds of the draft of the 15th July, 1867^ and that such- draft was
only discounted upon the faith that they would accept ?" In the view of the plain-
tiff this question is a very important one ; but it is.not sojn mine, 'i^e mere
knowledge of how the cheque was obtained, seeing that the appellants had
nothing to do with the transaction by which Yarwood becamd possessed of it,

is not sufficient to affix any legal liability on Torrance & Co. If I could find
any law in the allegations 8f the declaration, I should feel bound to say ihat an
affirmative answer to this would draw the inatter closer to the appellants than
the answer to any other of the questipns admitted to the jury. Now, what ia

*
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oftho 16 h July and that tho ttid iraft was discounted upon the faith that Zdefendants would accept it." ThejU were not a.iced Jtheir opinionttwhat the appclh.n.s hud or had not k.on to believe. They were led tofind a n.t fro™ the evidence before thl. I ,„ok upon this fio'dilg btt IIt may be considered favourable to the Ltensions of the Bank, as abToluLu

iTLIrb \ r"°;,'""^«*
^^^ -"-"% -^ -^ -.ot injure'the apHWIt IS an absolute nullity, as a piece of evidence

The next question ip :_" No. 12.-Diiithe said plaintiff, on the 18th day of

n^^J^dS Tl *''''«-'^<^«^-''""'« of \ tHe faeu and'cireumstan e Lnected w.th the discounti.^ of said last-men\ioned dr.ft. and tho aceeptaneerd
t a„sm,ss,dn to then! of said cheque, as ..llegL in said declaration, and dTd' theplamt.ff also forb.d the said defendants to usithe proceeds of said cheque>ihout accepting said draft ?"

\

""t-qie^un-

To this tl.e jury answered "Yes!" In my view of,the ease 'this answer im-phes no fraud on the part of Torrance & Co, None is charged in direct terms bythe quosUon subm.tted, and certainly the jury, have not found any. The idelof the Bank forbidding the appellants to use the cheque without aeoeptini thenew draft was preposterous. It was not competent to the Bank to do so, but itwas a fact of no Consequence, and one that could not alter the position of the
appellant,. It was the business of the Bank, to refuse payment of the chequeunless U wished to take the risk of the new draft b^ing accepted. T
The next question submitted tS' the -ijiry is the 13th, vi«.:-" Did the

defendants, after being i«, notifiedlind forbidden, and with a full kii^idge of
all the facts and circumstances under which the said draft was disjHf use
the proceeds of tbe said cheque foj- ten thousand dollarsi with inteHKuove

^ _
thetaselves at the exjHsnse of the plaintiff from their liability on fhe Wd draftwhich so became dueand payable on the 18th of July, 1867, anci'did they in
fuct retire and pay the said draft with the proceeds of said cheque ?"
The answer was :-" The deferidants drew the ain^nt pf the cheque, but

'

how they apphed the proceeds is not known, and retired the draft with lead
tender notes through their notary."

I do not know what this finding means, as it is agreed upon all hands that
Torrance & Co. retired the maturing draft with the proceeds of the cheque
received from Yarwood. > - s

^

The remaining questions, two in number^inquire as to the inability of Yar-
wood on the 15th July, 1867, to pay the amount of the cheque, as to his subse-
quent insolvency, and as to whether Torrance & Co. knew when they received

,
the cheque, or had reason to suspect, that Yarwood was then either insolvent or

:
.hortly aboutto become so. ' The jury found that on the last mentioned date
Yarw<fod yas unable to pay the amount of the cheque, and thereafter became

V "solvea^, but that there was no evidence to show that the defendant consideredJ
1,

Yarwood an insolvent at the time thev received the qheque. *

Upon these findings of the jury, and upon the two motions of the appellantft
'
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one

1:^

foHnagment notwithstanding the Tordiot, o/d the othe/fo* judgment in TomiMw rtft^
their fa\^nr on the verdict, and the motion of thiTreapondentior jui^gaient against Xh. ihlL ot
the app^lanta, the ease oame up for deoiiiion More the favourable and learned ° "" ^'

Judge in\the Conrt below. A judgment wa^ asked fi/by the Bank upon the
ground that the appellants had acted fVaudul4ntIy ia4aking use of the cheque
without accepting the new draft. But thi^e way4o allegation or proof that
Yaprood was authorised by Torrance & Co. to ibake the draft,' nor that they
undertook to accept it. Consequently there co/ld be ncffraud in their applying
the cheque to the purpose for which it was se/t to ihem. The, charge o|:. fra^d
fell to the ground, but the respondent endea/oured to make out there iju "eon-
•tmctive fraud." I do not know what the^ meant by that. The Judge in the
Court below, not adopting the ground ofihe fraud, real or oonstr^ctive, or, in-
deed, any of the grounds set forth in^e declaration, seems to have said to
himself: " I will astonish them. I w^ give them what they don't expect-by
" giving them what they have not aski^d for. Avoiding the ground of fraud, I
" will render a judgment upon the drAft." The learned counsel for the plaintiff
had wisely abstained from declaring upon the draft, and it was the peculiarity of
the judgment appealed from, that it is solely upon the draft, but without reciting
that, eitherjtf*the declaration or in the findings of the jury, there is anything to
watrant the pretention that the appellants had undertaken to accept or pay the
draft. -.",', *

r

I confess that I should stulTify nyself should I consent to confirm such a
judgment. This I have no hesitation in samig, supported as I «m by my honour-
ablcTind learned colleajgue. Judge Drummond. Take as an iBustration, the ease
o^man who, travelling in England, should find himself short of money, and
should draw on a friend in Canada for £100 stg., promising to send a cheque to
meet it at maturity. Would it be pretended^ that "the friend reeeiving the cheque

, and applying it to the payment of the outstanding IcCeptance, would be obliged
to go on accepting simply because the Bank that had discounted ifae draft had
failed to take the required assurance that the ne^ draft would be accepted ? I
have no hesitation in saying that the action of the Bank is entirely unfounded
in law. None of the fact^ proved or found by the jury warrant any impuUtion
of fraud or of unfair dealing, or of anything in'the slightest degree dishonourable
on the part of Messrs. / Torrance & Co. Greater vigilance should have been
observed both at the Byanch Bank, in London, and here. If the Bank loses
money in connection with the transaotibns referred to in this case, it is entirely
owing to its own neglect. I am of opinion that the judgment of the Court below
ought to be reversed, and the action dismissed. /

j

Dbummond, J., diisentiens :—I cannot «dd anything to what Idas been so

J

well and Bo^rcibly said by my learned brother. Monk. Had he not made so
complete *n?aposition of the case, I should hive taken precisely the same
^urse in commenting upon the questions submit/ed to theju^r*^ their find-
,^,m answer to them. The great object of putting thrae question8\the jury
Wis to obtain direct answers. I concur, most fully in what has fallen feaijhe
learned Judge on my left, and think the judgment of the Court below ought to^
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There w„ „„.,„„„ .„ u »„, k.,„ lii i^-tr , : rt, tr r
.".!„: ';""'»,"« "l"»'-'i»» »f-'"Jl,- Monk, „r. ,„.„ i„ Enslld d^
»10,000 ? 1„ dra.,„B „p„„ ,h. appellant, boforo th. matari., of th. old draftYarwood ...od without a„,l,„,i.,. u<, ,. „„,, |,„„„j / .°V. ,, 1 t,

. an, oa. ... to b ,„. it „. tb. M.„»s«;„Ptb. B»„.b Ban ., 1„iT.b"
r / rr'"" ""P™''™"- Thoonly ba.i, ,ha. tbo action h". i.' I.

.p.n..„, no Kronnd of aoUon ajain,. .bo .ppoUant. The ZwcTt io iS
'

- Wbat would bo t,„bt in-: ZZlT^^'^^^^'^ '^', '^'T^^^
U, «,o a„,o„„t of ».«,00». iftbo olorkoftboXwr^CbiVbt „pt
that,,o„aB„f„p,„„.tbat.bodcr.„d,„tbadr.a«,n

., bolio,, th 1 ^1

Ip„!?;^T7'/*""T'!°
'*?«'•*»"«<'4 *'•» case makes it necessary to premise it.leading faets to explain the preeise nlure of the action and demu'rrersZutby th.8 appeal, wh.eh has been m1,ch facilitated, by havin. placed bofor theCourt here the written evidence f,led in the record by the panic put ^Zr^cd form as used at the trial in the Superior Court, with the ora evTd n e no^d

. orM^
J'««°™5,er, 1866, the appellants, merchants at Montreal, opened a cash

on their account on commission. During the winter ho had purchased to Zamount of *40,000, but in hisown name, ,pd %hcn in the spring he wasdi^cS

nL 7k"r ' •Vl'P '' *'^''"'" •'""' "^ f"^" 'l^-t'^y -B found to haVeTllpie ged by h,m wuh the Bank of British Northin^rica at itsBranch at LondrOntano to cover h.8 own liabilities to that instStion, The principals her;

aW freer::
""'"^^ the Bank forVSder Soamount to "lea^^e the graii, from the pkilge upon it, and one of those accen.tances was for «10,000. dated at London in Gniario. on the 15th May mi

.
payaWe to the Bank, aad to mature on the 18th of July following S apS
Ian s by the effectof their,^^^^^^

^ """"h exceeding in valfle the amount of their acceptance.

""w ^ . ,

%
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^enMdTtl: T!' • '^^^ ^'"' ^''"^ "-.".'aturity of the acceptance To«„,.^^.

wrote a et
'

to Y "^l
5°" '".!'." P"'"' "^w^dga.of the appellants ihc, ruA^

Tr oV ' K^
'""?'"° '" •""' '' "''"•'^'^'"8 *« ^'"' understanding !ad when ^

Twa dr'r::r:.^r'p"TT"'''
''^ "'"-' ^"" '••^j-^- ^---^j «i- -

.ITf 8 roOOa I ;

°""'^ -y'"- "«>""•« upon the appellants for a like

hl[.l i ? .
™" """« '^™'^' ''''°'' ^' P'«°""'"l t« bo discounted at thebank a. ney at London. «po„ his a^suranee to the manager there that it Would

tT nn I r'"5 ''l".
':" '"" "^ '•''' ^'""""^ ^^'-f'' ^y •- o'-k Payable J

Mont •

' n
,"''?' '" ^°''''? '""""«'" toTecept^and maL papbJin cash

.t Montr al. By h.s letter of advice of the san.q^ate'to the aVpelUts Yarwood encloses to then, the accepted check, and writes to then, : •' Thave drawnoa you to-day at three months for 810,000and enclose ohcck on Bank B ,NAmerica for sam« amount to rehire bill due on the 18th instant." This leitcr'w th .s enclosure, was duly^eccived by the appellants on the morning of the17th of July and on the same day th« bank here received from their London

ZlTc n"" "?°
^''''' "'^^•^•"8 ^"^ ^-"^ «f ">e above transaction "I«cIose for collection R. 449, Torrance, 18th October, $10,000. I have marked

tint''' At 1

'^^. ^"' """•"'' "''^ ^'"' ""^ '' '''^' «• ^^ due 18th

ore left th ,
'."

'I"
«norni„g of the 17.h, the day of it.receipt, thebank

or If It 'T " ''» '''' "PP''"-'^. '" "'c customary wav. fo. 24 '

1 iul ^-rv "'^
r""'""

'" '^' "PP'^"""*^' «"»' «»'^ *''b whom theiriransactions -with Yarwood were chiefly conducted

Ya;wo!I;" n
^ •''

°^^J*'^' t ^"^ '""""•"» '^'' «*" *'•« transmission of the cheek.

cZnin wTk\
'""' ^''^ "P'""""*' •'^ ''^"^^ ^-^ '^0'-*«. through Mr I

^1 thornII ^^"Sam notified them of his having drawn the renewal draft

«Ztt!l ft
/''""'""'''"" to them ofthc accepted check toTcnewand - -retire the draft maturing on the 18th instant.

appellants they notify YatWood by telegram to St. Thomas that they declined

drlT.?'^
-cknowledgo their receipt of the cheek for 810,000 to retire the

'

at tie n TT' ""J "'r
'" "'"•" ^'^ *'>^™ " ^"^"^ •>« bad drawn upon themat three months through the Bank of British North America, for 810 000 ^.

tSIw T""V" ""P*"""'" ""•* ^^^^-^•'- -»«"^^ tbe terms of
,

then stands. Neither telegram nor letter Was received by Yamood until hkreturn to St. Thomas on the 19th July from Toronto, wheie hZd wHt1

1

Aem on the 16th «nd which letter must have reached the appelnts ^dnecourse by mall .arly pn the 17t>. fiaving decia«4,^„ the T7 h"';;;

i'!.

m

.K , €



\

184 COURT OP QUEEN'S BENCH. 1871.

4:

OTd
•*"">« oouriw of rofuning aoooptanoo of the ronowal at th« Tery time when ther

'*8.'n!'a.*"
oommuriicatod their dcoision to Yarwood, tod were withholding from the Bank
that renewal loft with thorn aa oustouiary and which they had determined at the
time not to aeoept, and well knowing that the ohcok had been transmitted to and
reoeivod by them to operate with the new draft the retirement and renewat of
the draft falling duo on the 18lh,and needed not to bo presented until that day
the appollanti out of the uAud) busincsa oourHo in such muttora, which waa to de.'

'poait Buch paper with their own Bank, in this oubo the Bank of Montreal, ftn
oolleotion from the Bank whore the paper waa poyuble, themaelves notwitbaUnd-
ing prcBonted the ehcok at about 1 P. M. of that day, the 17th, at the counter of
the Bank here at Montrool, and received payment of the amount, but

• govo no intimation to the Bank of their already aettled resolve to refuie
acceptance of the renewol draft, the Bank manager here directing the cheek to

bo paid notwithstanding, in the full confidence of their acceptance of the
renewal. Having thus scoured the amount of the check, Mr. Cramp, on the
following iajr, the 18th, and whilst tho renewol was still in the hands of the
iippcllanta for oeccptonoe, and before their payment of the draft due 01; that day,
called at tho bank here and stated to the miinager hit belie/that hisfirm would
not be able to accept Yarwood's draft for $10,000 which had been left with
them the previous day, &o., whereupon the manager oommuniooted to Mr. Cramp's
the advice letter received from their London agent on tho 17th, respecting the
new draft and tho check, and observed that it was impossiblo for Mr. Crampe'
firm to refuse acceptance of tho draft, the proceeds of which they had received
the previous day, and he then and there forbade them using the proceeds of the
cheek without accepting the draft. The interview did not result in anything, and
ofterwards, at 3 p. m. of the 18th, tho appellants retired the, due draft through
their notary by legal tender notes for its full amount. On the same day the
new draft was returned without acceptance, and was in due course protested for

non-acceptance and afterwards for non-payment. if^
It is proper to add, in connection with the cheek, that it was made payE to

the appellants and indorsed by them before its presentment for payment.
In continuance of tho facts of the case, it is material to roler to two more

letters, which were written previous to 'the institution of this action, and are
set out in the printed evidence as stated above : the first is a letter from Mr.
Cramp to Yarwood on the same 18th July, in which he writes : " I am
in receipt of ybur letter, dated Toronto, 16th instant," and then proceeds to
observe that Yarwood would have learnt that his bill for $10,000 had been
refused, &o., that before asking any further assistance he should have declared •

bis reasons and a full account of his affairs, and that the bill had been protested.
Respecting Us balance due to them, it was clear he was going to disappoint their

expectations, but that thOir debt was a debt of honor; to be made up to them at

any rate, and that the writer would give him liberal time, say a year, &o. The
second is Yarwood's letter to the appellants from St. Thomas of tlie 19th Jt|ly,

in which he writes : »

" r^rote you on the 15th instant, and now have your letter of the 12th and

-tv*--
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your telegram of ihe 17th ln«t. I wo. aw«j from home when the telcgrtm .r-Torr.
rl»ed, nnd ohijr got back Innt ni;,'ht. ^^

" I wrote Mr. Cramp from Toronto. The check of 110,000 man drawn agnintt
prooowj. of ii.y draft on jou at 3 month* for aomo amount, and if you decline to
accept my draft, then the check ahould not bo uacd. I would not h :,vo made a
draft on you, if my antioipationa roHpocting grain had boon roaliaod."
Thi. auit by the Bank (plaintiff below), the respondent. again«t the api«Hant.

(dofendanU bolow) followed after the protest for non payn.ont of the renewal
draft and the ronpondcnfa declaration avern oil the material facta above detailed,
which it la not n..coasary to repeat here. It nUo nvora that the -oppollanla.
knowing thocircumHtoneoa under which the check wna nccopto.l, and thopurporo
of ita tranamiaaion to them, and whiUt dc.crmined not to accept the new draft,
fraudulently demanded and received payment from the Bank of the omount of
the chock, without informing the Bank of their detorminallon not to accept it-
that^ relying upon the integrity of the appellants and that they would accept the '

draft loft with Ahcih for occeptanco, but which they rcfuaod. %0 Bank paid the
cheek, but forbade the appellanta use of the proeeoda thereof^ffhout accepting
the new draft

;
the Bank notifying the oppoliunta of the aaid fae.s and circum-

etoncoa, of which the appelianU were; ajpoady ownro, brflUat notwithstanding
the promises and with full knowlodg6^ftho oircumatanc^^ and of their hoving
po right to use the proceeds of the chock without accopting'tho new draft, ond
with the purpose of fraudulently jjirocurina; their own discharge from liability aa .

accoptors of the old draft, they paid and retired the latter with the said proceed*
'

of the check, still refusing their accoptanco to the new draft which Was irtSsourso
Bubsequently protested for non-payment. It is also averred, that on the I6th
July, Yftrwood, to the knowledge of the oppellontc, was in.solvcnt and uoablo to
pay the draft to mature on the 18th

; all which they knew, or had reason 'to
know, when they received the proceeds of the check which they fraudulently
appropriated for the purpose of saving thomselvftfrom loss at the expense of the
bank. The ri^ht of the bank to recover fromiRe appellants thq 110,000 pro-
ceeds aforesaid, with interest, &o., and $6.20 co.st8 of the paotosts, 1. then averred, /and then follows the conclusion for condemnation against the oppollanta for tha^
sum of 110.005.20 with interest and' ftosts.

Two special pleas to the action wore filed by the appellants, the first allegingi
that the retired draft was an accommodation aoceptance by them for Yarwood,
for which he was to provide according to agreement between them ; the seoqnd
alleging that thej received: the accepte4 cheek and its proceeds of $10,000 to
take Dp the old draft, and received those proceeds for which they credited
Yarwood, and by means of those proceeds took and paid the old draft Recording
to their ag^reement with Yarwood, A In addition to these special pleas, they
pleaded also a general denegation of the allegations of the deolaratiort'. Special

'

replications to the pleas were filed, allying that the defei^danta were>50iiniarily
interested in the transactions which gave rise to the making and fioo^pting ofthe ^

oM draft, from which the appellants derived lai^ profits in oonj^issions and
•barges m selling the grain purohased by Y»rwi»od, and finally ihfi allegaUons of
the declaration were reaffii^med. ••

"'^
,
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T.rr.«y..i.. Upon th«M iMuoa tho oau-o wa. .ubmiUed for tho d«,i.ion of. Jarr who «»
ij. »«» Of dered tl,dr yonliot apon eho «,ver«l .rtiouUtion. of ftot Jodlol.U, «,ttlod for

thoir d«torm.„ation. It i. not noooMory to lntro<luoo tho .rtlouUllon. hor« «
Ihojr are ftillj M,t out bjr tho partlo«, and tho fli.dingi of tho jury upon thcm'aw
.uffio..mtlyo«pla„a.ory of thorn. Tho finding, aro : 1. That tho plaintiff on Ih.
lOlh July, «7, WON tho holder of tho draft to niaturoon tho 18th July. 2 That
Garwood at the timo of making that draft wa. not on^ngod in purohaaing grain
for ho dofondanta with money raii«d by them. 3. That the draft wa. acot,..«l

^ Dy tho dofendant. .. .n aocomumdation to Yarwood with tho undoraUnding that
ho would retire it at nmturity. 4. That to provide fu.id. noco««ry to retire th«
(Jraft Yarwood made tho draft of tho l^th July for IIO.OOO at London a. Itatod
in tho dcolaratlon. 6. That ho drew that draft dnd obtainpd diacpunt tILof
upon lu. roph.«cntation and cngngement, that defendant, would aooopt it u
tatod in the dooluration and received tho uid ohoquo payable in Montrpnl on
•uol. reprcHenta.ion, for tho purpose of retiring tho old draft. G. That YarwooJ
ronutlod tho ehequo to tho dofendanU in hi. letter of tho 1 5th of July to com
Uie draft duo on tho tSth July, without explaining how ho had obtained it. T."mot tho draft of tho Iftrli July wa. prgsotited to tho defendant, for acoeptanet

,

on tho I7th July, and left with them a. ouaromary until tho 18th, when they
refund to aceopt it. 8. That the draft wa. duly pnitctod for non-acccptanee
ond non-payment, and notice given, at tho coat, and expense a. .tated in the
dcolaraHon. 9. That tho .aid draft of tho 16th July wa. presented for
ncwptanco after tho defendant, had been made aware of tho traoMction, and
they obtained amount of tho .aid oh«,uo from tho plaintiff boforTrcfuaing
.cceptancooftho .aid draft. 10. That immediately on receipt of the ehequeon
tho 17th July the defendant, prowjnted tho same for payment, and received pay-
ment thereof from tho plaintiff, and immediately placed (he proceed, to Yarwood'.
credit 11. That when tho defendant, bo presented the cheque for payment the
deJondant. had reoBon to believe that tho cheque was the proceeds of tho draft of
the 15th July, and that mid draft wa. discounted upon the faith thot tho defen-
dant, would accept it. 12. That plaintiff, on the 18th July, notified tho da-
endant. of all the facta and circumstance, connected with the diwounting of

», .tho draft and the acceptance and transmission of the cheque a. alleged in the
' declaration, and did also forbid^ them to use the proceed, of the cheque without

accopt.ng tho draft. 13. That the defendants, aft^r being so notified and
forbidden, and with'full knowledge of the above facts and circumstances, drew
the amount of tho check, but how they applied it i. not known, add rotirod the
draft with legal tender note, through their Notary. 14. That on the 16th July
Yarwood was wholly unable to pay tho amount of the cheque and wholly insolvent.

^
15. That there was no evidence to shew that the defendants considered Yarwood
insolvent at that timo. These wore the finding, of tho Jury. » - ^

The appqllanta- counsel by their factum in this Court, have put their case
fairly before us, and they observe, that tho appellants, having made no motion for
a new trial, inferentially admit that they are substantially satisfied with the
findings of the Jury, which they add, are, indeed, incomplete and inaccurate in

several respects. " However^ the point, upon which the Jury erred are of minor

^^^"^
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imjwrUna*. All thfl Tital qiiMtiofiri am correctly •nnwered and the verdict b on« ramamvk u
u f«ir to both pnrticB, pi pcrhapii ooulti reoMnably bo eiiMMtrd." n«1Spt ««

The proooodinga then upon tho Terdlot w«ro 8rat a motion by th« plaintiff in
"'

thsflaual manner for judgment in favor of tho plaintiff upon the TcrdicI, tod
laoondly, tho two following motiona by tho dofondanta.

1. Thai inaamuoh aa the allegatlonaoftho pluintiff are not auffloicnt In law to
raiUin hia pretontiona, notwithatanding the vfrdiot of the Jury, Judgment be
randered in favor of the defondanta and the altton of tho plaintiff bo diimiiaed
with ooata.

And 2. That on the vordiot and flndinga of the jury, ^nd on the picadinga and
•videnee of record, judgment be entered up in favor of the defondanta, and that
the action of the plaintiff be honco diitniiwiod with codta.

Tho appollantfl atato that thoy adopted both the Vjouracs open to them, and
made both motionj, although tho aooond might have been diaponied with, aa, in
inawor to tho reapondont'a motion for judgment, thoy might have aikcd for th«
diamiaaal of the action ; whilat thoy alao admit that upon tho rcBpoctivo niotiona

ofthe parties the moriU oamo fairly before the Court bolow, Tho Hup«ri«ir Court
below rendered the judgment now nppoolcd from, after argument upon thoae re-
•poctivo motion*, and, rejecting tho oppcllonta' nigtions and granting that of the
raipondont, condouincd tho flppellunts in tho amount demanded by tjio reapondent
with intercBt and conta, aa demanded.

There being no motion for now triol nor for orrosjk of judgment, tho contention
turna principally upon tho appollanta' first motiofi for judgment in their fuvor
non obitante tho verdict, for the alleged rcaaoh that the allegutiona of tho rcspon-
dent .pro not aufBciont in law to austain their prtitentiona, notwithsUnding the .

verdict of the jury, and is to bo found in tho 433rd article of our Code Je pro-
etdure, which i«, "whenever tho verdict of a jury is upon mottcra of fact in
" accordance with the allegations of one of tho parties, tho Court may, notwith-
" standing such verdict, render judgment in favor of the other party, if the
"allegations of the former party arc not suffio^t in Jaw to sustain his pro-
" tensions." Under this Code article, then. l||^Tion non obstante demurs to
tho legal adlBjjiency of tho allegations of the rc^ftdont to sustain the Action, but
ncccssarUy admits tho matters of fact found by the verdict and th* allegations '

themselves to bo accordant with caah other; tho simple legal question for solution
being, do these allegations declare a legal right of action in this behalf for the
respondent ? According to practice in England, the judgment upon this motion
is always upon tho merits, and is never granted, except in a very clear case. 2
Tidd^s Prao. 904 953 ; 1 Chitty, Plead. 696 ; Buller's N. P., 404.

"\

Without a tedious repetition of tho averments and allegations of the respon-
dent, and which are dotailol in the factumi submitted to this Court by the
parties, it would nuffico in a general manner to declare their suflScicney in law,
but psrtiJBular allegations present themselves prominently in support of that
legal conolOeion, amongst which will bo found that the appellants fraudulently
appropriated to their own benefit tho proceeds of tho accepted cheque transmitted
to them for tho special purpose set out in the declaration, that they fraudulently
misappropriated those proooeds from that purpose to their own advantage and

m
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to oaiiM Um to lh« re-pondaiH. which, with ath«r •ll«RitioM of dmlltHBiport.
•ro pln.nljr in thflmmjivc. loK..IIjf ^uHoitnl. and affird gcnl l<^»| ground. ,nd
o«u«. of .otion aguin.( tho Bpp«IU„t, f,,, ihdr 4llo«fld lr«u.lul.M,e c„n<r«r.ion to
thtmaolvM of tha mount in oont«>tAtion. Tlw I..k«| .uffloloncy of thaw ll«n.
tlooa n .upportof ,uflh .otiop i. o.t.bli«h»d hy numorou».J«g»|.iihorUi«i, . f,w '

or which oollootcd pr«niiiK,«„,u|y f„||ow, but ^1 .uj,p„,ting th« Hmo point. .1,Moore A Hurthrop, 2 Dow A Hy. 26, it wo. held that if . ch^qucU plao«.rror

.

pcoiflc pufp.««, in the hnnd. of. pcr>on who kIvc. no toIuo for It, ha .nd oih«
pemm. taking iho um« with knowliid,^) of tho faoti(^niu«t fulSI the promiw: ..
ifhero « bill ha* been rcoolvcd to got diwouiUmI, iho pn«y ncriving cannot oppl.
it to hit own UM Indiwhorgoof idebtduotohiiMMjir-d Htark "U. 43D S K.p
48

;
Chltty on Oilla, and Uylcn, pa«.im.-8o, If« bill, Ao, woro aoecplod or made for

» «pooiul or particular purpow, then no third poroon, aware of that object, oua bf
obtaining tho iii.lrumcnt or it. proceed. »pp|y the .ame to any other p.urpoae-'
I B. A Ad, R. B29

, 1 Stork 439 ; 1 Bo^ A I'ul. 398 ; 8 Tount. 21 100 ; 9 B. *
Cr. 738. Scoalw the. following: 2 8tttrkic3J0; 5 Wund. 3atJ i 10 John.. 231.
8o oven a btmajidt holder could not noovor, if he-took tho piijw^ with l^oowicdga
of the oiroumstnnoof of thooui«j--l Mooro 513 T-O»oojf lie did not huTe ootutl
knowledge of the mi.uppropriution, but know auoh fuoU and oircuni^tanoe. u
•hould have put him on inquiry, ho cOuId not roopvor. So the knowlodj^e of
.defeating circumstnnocis &o., would .how tliut there wim aonie knowledge, or aa
Intention*! or onreful ovoidaneo of knowledge, which hu. the .ame effect u

' knowledge. Ho, if the drawer of a choqiib pr'oourea' it to bo ocooptcd upon fulia

''

, ropreHontotion., the bank inny reclaim the o|icquo or tlio money roprca oted by It,

unless it ha. been tranHferred or paid priviounly to one who ha. had no notioe
of the faUoor frainiulont act. 2 Vht^p, 27.- So if an aooommodution ii

given for a particular purpose, and that ii known to tho holdef of tho paper at

the time he tnkca it, a niinoppropriution «)f thA paper would njlievo tho paily
giving tho ocooininodtttion from all rcspoii.ibility. /,/e/n, p. 77. So, wl^ero peculiar
oircumstuniJc. of tho ease show that the hofdor took the cheque with knowledge
that its playmont might^bo arrested by tho occeptor on good grouhda. 1 Parwu
on Bills, &e. All those authorifios ore consistont with each other in principle,

and all opply to the allo<.(iHions as lognlly sufficient to support tho ootion, and more-
over are poouliorly applicable to tho conduct of tho oppollanU, who, knowing the

purpo.-H5 for which they held the ehoqUo, presented it for poyraent, out of course,

doubtless from their apprehension that if kept over for presentment to tho next

day, tho 18th, when thoy wo«ld bo forced to doolare their fefu'sal to aooept the

new draft, tho bank might, on good and logd grounds, fefifto to pay the oheqfie.

In the face, then, of the respondent's allegations as to tjie origin of the cheque and
^the circumstances of th^ transaction, as well as tho purpose of its transmiasion to

and receipt by the appelhnta, and without multiplying authorities, it is pliin

that the legal sufficiency of tho respondcnt'sallegatiooa has boon fully established

by authority of law iMd jurisprudonoo, and therefore tho appellant's Brst motion,

above stated, non obttante'veredicti, for insufficiency inlaw of the allegations wa
properly rejected. By their second motion the appellfti^ claim tho judgment ia

their favor, on the verdiot and findings of the jury, and' (m the pleadings and

_?i —^'t-
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tfiimm of rtonrd RMmlly. Th. Irf^uUrlt, of Ihi. ,^«r» of r«tin. fbrl*'*»««ll.
^dK'-n* on th« «xid«l«* of ri«ord g^n«r.lljr ii p.Jp.blu, b«,.u-. mhZ th«r<. U nsCL
•0 »oUon for a now trial upm auch •Wtttdm m . ground. Iho •,!J^noo n.u.t b«

^ "^
louKht in th« fln<tinK« of. th<^ Jury. Which in thia oaaa naad not b« r«pMta<l bul

'\

wbioh, of lh.,u.i«ln.., hafo ..tabli.hed biattm of fact in a,do..rdanoa with th«
"

l«((alljr auAoianttallaKtUona of tho reapondont. Now aVan following th« irrcffu.
lar oouraa of proooedinR "adoptwl bj tho appallanU in thia raapaot. and eon.ld«^
laK Ilia avidonoo aimplj in itaelf. it profoa tha o|rou.».Unoca of tba oriKii>«l
IranMotion between Yarwood and tho li.nli at London, that the- intarttion and-
purpoao of moking an4, diacountinR tho naw draft,aod obt9iiUng tho ohciua for

'

(ho f\iHf<lr«f^tnount am,ptod at F^ndon for oaah at AJontreal/and tha tranamli.
"

•wn, ot tho cVjuo by Yarwood uf (ho appoijanta' ordor boro. waa U...t th«y .

ihould Ta(ir« and r«now tho old draft by tho prooaeda of tho ohonuo and by tbair
Mwptanoa of tho ranawal, both boing parta o^tho «»mi tianaaotion and purpoM •

(h.t tho appollanta had knowlod«« of all tho lonitoinft,' and boinj ao oogniiant
wkikt withholding from tha bank thoir already iwtljifld roablvo dcolarod by their

"

talegram to Yarwood, to roAiae their aeoopUnoo of th«"r«newal then held by them
for that purfwae, they preaeritod tho ohinuc for prompt t>ayment and radeived ita
prooeods lor th«ur own uae. and Alwt they appropriated, in.bud faith, tlio prooeeda
of tho ehcquo and wilftilly avoided tho obligation which Uioir reooipt of tho ohoquo
impoood upon them

;
the eviilonoo of record eatabliahing- agaipat them tho mattera

> eonteotion in tho auit and oonarming, if nooda weft, tho findinga of tho jury.

^
U ia propej' in ^nntwtion with thia matter; of evIdanoOnd enpeeially of the
•PP*"»Bi«^'»loJgo of the purpose 6Ahochequft«JSj)ived by them, toobwrvo that ' ^
they were offHod upon, at the triul to produ<;o aa evidence, Yarwood'i letti^r IVom

'"

Torontaof the 16th to Mr. Cramp, whichmuat have reached them in dueeourao
••riy on the 17th, and beforojieir pr,;8ontjnent of tho cheque, (heir receipt of

• which II ao^nowledged in Vielipffellani' letter to tarwo<ja; qf tholSth
; and in

"

which Yarwood expluina to and informs them of- the purpose of tho olicAuo and •

(he un\lorsUnding on which he had obtained it, bo(b cheque and rtnowal feeing
pirUot theaame^tronaaotion and object. Th^tfappollanta failed to produce tho letter <

the oontenu of which were, however, proved by Yarwood himself, and they thoa'
«.me under tho rule of law, where the.o hiu. been a suppression of instrument,
which might have thrownlight upon a suit, everything will bo presumed against

,
tbe porty by whoso agency such auppKssion has boon practised, and e<ery «re-
•amption will be made in favor of thoprima facie right of tho other party, (Kerr
on Frauda 2.14 and wisca cited thero.)and therefore if the contents of a aupprcaed
instrument are proved, the- party ^ni reeoivo tho same Ijjyicfitasif tho instrument
were produced. Idem. No^tunder tKe oiroumatanoea, thftreaiiltoftheovidsnoo la
•gainst the appellahts, nor oa« tfeoy bring themselv^ within tL distinofm made
by the authorities in the case of a third person, who, receiving a bill from
toother, haa aotually made further advances to him in money or goods to the
«edit of the bill, and where ho haa not .done; so and ia merely » creditor on^ ^-

former account, in the latter case, he. is to be considered merely an agent, and^ '

'

• holder forralue. (See De la Chaumetto V8. Bank of/Kngland, 9 B. and C p

i.

-".

f
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fvT.I.
''''° 7''^°"°°:°""'^ "P'"' ^y tho appellants in thoirscoond motion l^oi.V.AI the™. But m that motion thoy „I.o rest upon the plo.dings in ihtZ

f X'/

-*

1 .

" '"" "'"y "'"" '^<-'S' "P"n the p o;idh'»8 in thd (>nn».a^d ur,„ .n„r.«mo„ttho two following alleged o.ni.ion's out tVle

C

on, wlueh .t .s not noccs..ry to detail, „s they forn. no>int, b/whrh
1 t'TlntV ""1', ""'*" '•''" '"" eonelusiv/against thrres^Xn^!^
l8t. That Ur^ood drew t .0 15th of July draft with the authority oVjowled.e

the draft &o. Fro.n these allei^ed o.nissions they argue that thero4 no aSe^
g t on of .a undertak ng with them, either exf^ress or Implied. Northo 1
pdlan.s ro dr<,«r the renewal draft, or whether thoy had or had 'notLon.ised t^ifcccpt such draft either before or after it was drawn, but whetfe Y rwoodImv.ng drawn the draft and sent it to them with its pr^eeeds in thJchocfueSffor the spcc,« purpose of replacing fte maturing draft with the Lor revcould by right of themselves, without accepting the renewal I aft wil ulW

.

appropr-ate those proceeds in discharge of their ow"n debt toXL^^Iveu,on of the purpose of the sender, and with full knowledge of/their ^ronSact ,„ that respect. These alleged omissions are entirely beside this acZ 1]
dicti:°:ZZT T,

'"
•
""". "^* '"''' '^"" «"eged withouAalpable eo'n

;

case of the Bank of Ireland against Archer 11 , M. & W. p. 384, 1 connection withthe second omtssion referred to by them, as to tl.ir „on- ,romiJto accep t elwdraft. .Neuher on.ss.on nor authority applies here. That caJ was upon an av r
"

ccuntof the declarafon m tha* case^ whereas in fact no acce/tance whatever hadb n g.yen, but only a verbal promise n.ade previously toacc/pt a bill tobed" w„ •Th^ pmnt held .„ that case was, .'that a pronHne to oceept^bill not yet dk"V
^ounted for the drdwer on the faith of such promise, and/ this rulin.. settled .ong disputed point of commercial law as observed by B ron Parked gavt judgn^ent; he said the ruling did not apply to a prom^L to honor an exi.^bin reason points out that in order to constitute an aeceiance there ought to U
an ac ptance or not, according to the subsequent contigency of the holder ofthe b 11 haying notice of it. would introduce a strange anarchy and confusion
into the^rela ions of the parties to the bill, the drawer^ing an exception as t^some and not to other^indorsers. A similar rtling tj this English one prevails

Zlt ^"'f
^*"''' ^""'•*«' ""•* ^^'- J-''^? Story/says in Reference i such

pasea a contrary opinion or ruling is at once unsound in pdicy and full of incon-
.n.nce.'rbut ihe principles involved in such cases d<i not apply here. The "w"«

.€t.on|, upo^ prom^es to accept bills tio^ notes, but not effected, whereas this

\^Z1'
'''^"'^''^^. f^'^^ recovery of money sent to the appellants for a special

PHrfiOBe. «ujd.appropnated by them without performing th^o.»dition on whS it
.was

procur^forthem.Underaniheforeg,^ngcircumEncesAoappe]lants'
second

motion could not be granted even if it frs not,i,^efiular in it. for^^ nnd W

^ases

1 -:
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properly rejected by the Court below RnH, „ .• T"!
"

been properly ejected, those partie h^veXtaTdtTL ''^''T '••'-s""".a-»-'
-.ent appealed from n,u8t be confirmed inTsS at /r^^^^^^^ "^Tlf
-tatcd above; tojudge otherwise would nvov^ieSli"

'"'!"'•"•''''' '«""«"-

.
ing the Bank actually to advance withon T '"•'°"«'«*«"«y of compel]-

.
JooTj^:;^^^ une tra. pour

-^2t::izt::r^':r» -^^»- --^ ^re,

cette Bannue , Hamilton quo^111 liL'T''
"*" ' '" ^"^"•"'-'^ <^«

Fr le caissier de cette Branohr «n oW " """"P*^"' " '""'t "^^epter,

Sur cette promesse le chluo jTV -i^""
"' """*""* '^' •'^'^<'"-

B.n,«^.MLtr.a,:;tlXJ^^^^^^^^^^
leur estonvoy^. lis pr,3enteit desuite LriTbM " ''"'"'''""

montant et ensuite refusent d'accepter la TrS p*'^^'^*' ?" '«^«'>«'nt «e

cheque et de la nouvellto traito 4tait !ll x^/ ^'* '"°' P" ^"'"^^^ da

;tpr<^uitei5j„iiie:i^;t::;ss^^^^^
de produiro quoiojiff reouis de^on f^« n .. 7 ^^' ^" ''" P"* rofuwJ

que la traite Jrait accept! Te^f^^^^^^^^ a«tant V
»ent3u'ont mis les D^ndeursI «ti,lTX " i "™ "' '""^'

''^'"P^^^"-

C est 14 toute la question. . • '

eaissier, qu'i|*eondition expres^quXmLl ''"'''^" .^ «"'^«-«™<'nt da \

.

IemaientJl.ontcommlsur3e ;fS^n,T S'ils ^'

ensuite d'accepter la traite.
^ P"'"'" '* "'•*'l"« «* «» '«fu8ant

Or cette connaissanoe des D^fendeum n<m:» i{»-w . ,

•es des Jurdfl. et aussi la 5o.
^ "'''"' P"' '^ "««» 12« Repon-

'

Voir les faits auz/achtnu

tend,, .u lendemain. Les D^fcndeura^Xj^ trp'tTvl" •

"""^ ''"^

nent. La Banque devait r^ussir dan« J„ ? ,

^ "8' **"^*""W«-

I)<fende„rs,ontLcondaL;& Cetlrtr"? '"*"*^"'"^^^ ^
Les D^fendeurs o„l, .p':;:^ ^ ir "u/^^^^^^

.pour que jugement fttt ent«J en leur faveur .«; lltlfj TT'''''
''"""

''!t^.j

P(

,

^^Br»v
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B,

•t •!., aes rdponnea aux queationa ii lui aoamiaea, lea plaidoyera et la preuve dana U
Buk of oauae, jugement aoit cntrd en Ipur favour et I'aotion renvojde aveo d^pena. De

f

\

/la part de la Bunque motion a 6t6 fuite pour jugement oonforme aa vordict en a«

faveur. Aprto audition sur cea divcr,^ motiona, jugement a 616 rendu le 31

Deoem^re 1868, par le Juge McKay, dont est appel, renvoyant lea deux motiona

dea Appolants, ot lea condamnant aur la motion de la Banque, & lui payer la aomme

qu'ello rddamait 'avdo d^pens. .

Je proie' oe jugement correot ; il est fondd aur la oonnaiaaance auflBsamment

alldgu^o et prouv<Se qu'avaicnt les D^fendeura lorsqu'ila ae fuisaient payer, le 17

Juillet, le obeque que leur avait envoys Yarwobd avfK? la nouvelle traite, que

oet envoi ne formait qji'une aeule et m6me tranaactlon ,et que le ch^ue n'etait

payable qu'en autant que cette traite scruit acoept^e. Cette oonnaiaaance, qui eit

le fait important dana la cause, reasort de I'enaemble dea reponaes dea Jur^a «t

Burtout de cellea aux 5, 11, et 12. queationa, et aueai de la preuve dana la cause,

qui ^tablit une deviation aux uaagea du commertie en pareil caa« qui indique oa

fait du moina pr<!aumerque Ito Defendeura, en agiaaant ainei, dtaient eux mfimea

aoua I'impression quo lour conduite n'^tait paa tout k fait correcte.

Duval, Ch. J., also concurred, atating tbat he vaa quite aatiafied that the-

Appellanta knew perfectly well why the check was given to Yarwood at London,

and if they did not choose to fulfil the condition on which it waa given it wu
their duty not to use the check. Aa to the judgment being for the amount of

the draft inatead of the amount of the check, the Court conaidered that a mere

clerical erntr which it would rectify in ita own judgment.

The following was the judgment of the Court :

—

The Court, etc., considering that the material allcgationa of the Reapondenta in

their declaration in thia cause fyled, mentioned, have B^n duly eatabliahed, aa

also the*safficiency in law of the aaid allegationa to maintain their action in thia

' behalf;

Conaidering that, in the judgment rendered ia t'hia oauae on the Slat day of

Decembei:, 1868, by the Superior Court aitting at Montreal, whereby the aaid

Appellants were adjudged and condemned to pay to the aaid Reapondenta the aaid

sum of$10,005.25 cent8,with the intereat and coata by the saidjudgment adjudged,

there ia no error, doth confirm the aaid judgment; for the payment by the aaid

Appellanta to the said Reapondentapf the aaid condemnation money of$10,005.26

with the intereat and coata aforeaaid for the oauaes following, and not for the

reaaona in the and judgment set forth, namely : $10,000, part of the aaid con-

demnation money, aa being the fffooeeda pf the check dated at London in Ontario^

the 15th day of July, 1867, dri^wo by E. M. Yarwood, and accepted by the

Reapondenta at London aforeaaid, and payable aa oaah at Montreal by the Rea-

pondenta to the aaid Appellants or their order, which aaid check, endoraed by

the Appellanta, waa paid to them' by the Reapondenta at Montreal, on the 17th

day of July, 1867, upon tbe faith that the Appellants would ao^pt the renewal

draft for $10,000 dated at London aforesaid, on the said 15th day of July,'1867,

drawn upon them by the aaid E. M. Yarwood in favor of the said Reapondenta,

at Montreal, and payable at three months to the aaid Reapondents or ordtr, rnd

^hiob said renewal draft at the time of the |»jmettt^tii«^tdd«hedrwaflt^
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«.id. Hthe said B. M. yTtZI^ h- V" ""'P«"'J«"'». "^ London afore-

l.nU. which «iid renewalZft ' f .h" "".V?'""'
'^"'^ "P«" ^^^-id Appel-

to the renewal and XL/ ^rlj^irltifT ^" "^ """''^^ ^^^^^^
held bj the said Rospondente ntM /

I^PP'".""^ ."<'°«Pt"nco for «10,C00,

there b, the said A,,TJZZSZ ^ riH;;"'' ^!^^ ^ i'-en;

was sent ond transmitted to th.. ««! I a i. . ^' ^^' *"•* "'""h 8"'^ elieok

•.he speeial purpose of being IpX'wi^Jl'r J
*"« -;^/- M. Yarwood. for

"d retirement of the said aeec^ptal of th« a„ > T'""'
^''"'^' ^"' ""« '«"«*"»

•holetotheknowledgeofthbSZl^t/T ^^ 'r
Considering th«t 5.e sarAnn^lT k^'-

"^."^ '1''^ '" ^''^ "'^''^ Declaration;

betweenthesridRes;„iS;::;i^^
«d of the sending «Jd tr.nsmittU of . ^^ u

7°°'^' " ^""'^°"' "^''^^^d,

.pecial purpose aforesl andS '
1" "^"''•^'^ ''^ ''P'""""*^' <•»' '»>«

for aceeptanoe thereof wiieh thov L^'i

'her possess.on the said renewal draft,

the special purpose for wch the s d 7 '^V^.'i"
"'''''' •^---S'j avoided

«.en., and cLvS^ted a d aplp L d th!
^^

,
' ^" ^"* ""'^ *""-'*^'» ^

the said eheck, to thcirorbZfit a„d V" .

""" of tlO.OOO/the proceeds of
declaration

;

^' ""^ advantage, the whole as stated in thesaid

.nd retiring their saii accept tte^^^^^^^^
"^-'J' «f -ewinl

them, the costs uf the protestingwW for nn
" '"'^ '^"°""' ^"^ "P^^

•mount to the sum of $5:25 otSernrlfl
"""?''««?*''"«« «»d non-payment^

»entionedin the said jWetnK^^^^^^^^^^
ment for the said sum of $10 005 '=; „:1 •

»
', '

"'"°'' ^""^ i»dg-
for the above and foregoin' i^afont^I l7'"? "1 "'^^ *'"'"'" '"-''"-^

fa^roftheResp„nden°tsa;irr;rpp"rr? ''''' costs of thi. Court, iu

(Th. Honorable Judg^ Drummond and Monk dfssenting.)

Slichie Morn. A Rn^.for ApXm''' '

^t ^"P"'"-- Court eo„6,med.
^'m. Sol. Gen. Irvine, Ooun.«cl

"

/
l

|^rAaaM«««^.C7.. for Respondent^ '

f^'^/'J-C. Abbott, Q. a, Connsel / >

COURT OF REVrKVV,1870
»'0NrREAL,3Ut MAY, 1870. '

aram Mackat, J, TouRANcE, J, BEAUDar J
n- J- m No. 328.

'

n» w« . bearing i. „„., „,. .„,^„^„^ i„ ^^^^ ^^

<*>]

»

.'^J

^
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uudjtchiui- for the district of Joliette, by The Hoif . Mr. JcbTioi/LoranoeI on the 19<ih of

**"w.""' Novonibor, 1869, dismissing the opposant'a opposition iifind'aniuller.
D'Odet dit

d'OiMiinent

a Tcnte ayant

t est mal fond^

Sorites qjii se

The points raised in the case are fully sot fortn in the argu menta of Goua-

sol.
*

', . hJ
Jetti, for Opposant:—Lo jugemertt dont est apjftel, a 6U5 rendja lo 19 Noyem-

bro, 1869, par la Cour Sup«Srioure do Joliette, (L'Hon. T. J. J. liOranger, juge)

Ce juROmont debouto I'opposition de ropposan't-
| l ;-

Lc 3 Juillet 1868. lo DtSfondcur est pouf-sjiivi pa* les Domandeulfl, pourcerUioi

arriSraics de rente viag^ro ; Taction est rapport^^le 16 Juillet 1869. Le 17 Juillet

1868, lo D<5fendeur vend la terre affectdo au pftieniont.de cette reiite & I'opposant

qais'cin met do suite en possession. Get acte do vente est ddment mrdgistrd. ii.e8

Demaiideurs ayant obtonu jugemcnt font^aisir joette terre aur le Di/etideur,

nonol^tant la vente ci-dossus.
.>

'

.

L'Opposant intcrvient alors, il allAgue son titte tnrigittri av(Mt la laisie, ta-

possesion animo Domini, et demande & fitre dd'clar<5 propridtairc de rimmeublo

et qui la saisie d'icelui, faite sur le Z?^/c»it/c«r, Soitd^olardenuUe

Le? Domandeurs contestent cette oppositioii, prdtendant qud

<5t^ fii^te apr^s la poursuite, est nulle quanta eui, et que I'Opposaij t

a I'injroquer centre eux, cr<5ancier3 hypothdcairek

Telle est la contestation.

Lei faits ci-dcssus rdsultent He la procedure et dos admissions

^fcreHJ^nt au dqssicr.
^ J

N^Os^remarquerons d'abord qu'il n'est hullement question de fraude en la pr^

sentJ cause. La vente fuite ili I'opposant dtait inattaquable sous c| rapport; aussi

les Demandeurs'tfen ont-ils rien dit Toute la question est done ( te savoir si cette

ventf pent etre valablemeot opposde jxax Damandeurs, cr^anciers hypotbdcaires,

ou sfelle est nulle quant i. evat* ta Cour Supdrieure Ta ddclarije nulle.

11 premier abord, ce jugement jj^rait bien fondd, oar il n'eSt personne aa

banieau, qui no connaisse la section lire ida^ chap. 47 dos Statuts Ref. du B. C.

quiddclaro nuUes lea ventes d'immeubles affoet& i des or^ances hypothdcaires,

lorsnue ces ventes sent faites apm la poursuite.

[ais nous soumettons humblement que tel n'e»tplus notr^ droit.

'article 644 du Code de Procedure' a virtuellement rappel^ Cette disposition

dii fetatut, pour y substituer ce qui suit: -«.

Art. 644. A compter du moment de la taiiie, le d^biteur ne peut alidnerkf^l

imeubles saisis, sous peine de nullitf

'

.j^t les'Codifioateurs oitent au bas de oet article, cette section Idre du chap. 47

deJstatuts R. du B. C. que nous venons d'indiquer ; ce qui prouve qu'en r^di,

gcint leur article 644, lis avaicnt certainement ce statut sous les yeux, et n'ont

Ljtigi d, propos de le reprodaire. En eflfet on ne le trouve nulle part ailleurs.

JDe plus les Codificateurs citent le Code de Procedure frangais, articles 686 et

687, qui contiennent en effet les mSmes dispositions quo notre article 644,

/L'article j686 du Code de Procedure franjais, dit :
" La partie saisie ne peut

'jd, compter dujour della tramcriptian de la «atw'e, aligner lesimmeubles saisi*

ik peine de nullitd, etjsans qu'il soit bcsoin de la faire prononcer."

Ifest done Mdent que les codificateurs n'ont pas voulu rebrodoire lai

/
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premiiire du ohap. 47, des »tituts R. B. aui wTiTV i
^

-t eacoro ,. droit de la Pr,„„erit ""*'" '"" """^ ^«^^.' «' ' ^ ^-'"X:On nous dira pcut-fltre icfi .- Ma« I'arfiole du Cod*o «t 1 ^- • •
"^^^

pour voir que nous n'allons ^as trop lo"
^ "'^'"'' '^"^ ""''^ "''°'« 644,

Kneffet, la jurisprudence est maintonant flxdo eA If .oous.nd.quons,et Tony a „.ai„tes fois L^1 1^ '« -»» q"«
«.«!«( oomme dans I'espdce aetuelle ) JofJZi *''^"'"'" '""'«' ^«
'^"9nt, au«i bien qu'au ordanoier chl o^St V"'"'^"'' ^^/"''AA^-V*

%«i Civile. quesUon 2291 6« [vol 51
"" ^'"^ '^ ^'"•«^«*».

La question soulevde en oette cause flstHnno i •

.» premier abord. Qua„t 4 nous near
^j'"'' ?P'^''"'*« *lH>n^ «« parait

en p«$sence de cet article 644 et JelWiS TrT'^"! ''"'* •''«" '-<i^-
-epeut saisir 16S " iu.„.eubles, quo sJl J^^^

^°''! ^« ^- C- q"i dit quW

>^l^Jfi/e,ideur d'aammoMe quo les^llA P'"'"'^'' ^« la saisie faite
-t poss^dait^ors ouverte.ent eTll ZS"" "'""^'^"^ ^"« ^"' '""PPo-
Quant aux mconvdnients pouvant rdsulter d«wIk •

^.von« pas inou. enprJcuper; dt S tenSpondent H cet aigunJei^t.
J

"^^ *^ Chauveau loco citato,

Tout en regrettant queWe cause ftit ^f^ '
• i

i>om„. for plaintiffs:-
"^* '*" 'J"«'q»«« "'"""lues ci-dessus.

Les Demandeurs out Dort<$ hha .-*: i

d'ua immeuble affect, au"; eZVSr'" '« »^^-^-Mie™ d.tenteur
cha,^. par son acte d'acquisitioT r 1

'^^ ^' '^nte viag^re, dont il s'.tait

L'actiona.t^intent^le
2JuiIlet tftisfl *

I* lendemaindu rapport deracUrXp/^PP"^^^ ^^ ^^ »«">« mois
M;opposaut.„^J^Jl>:^^^^^^^^^^
pment una ex^ution cintre les meures d S T'"'"*

^'^^ ^°^^™ 1«68,

?find'aonullerparlaqJeUel'opDosantH«n!!T'A 7 ''^ P'^sente opposition

'rr"^f^*4"'«-^"^
propri^taire de

Les DemandeuiB tmi nn„*»<.*^ ..
"uuiie de la saisie.

da D^fendeur. etplus particuliim^TrL m ^^ ''""*^" '«« "'^"""ie™
proe^d^s eussent^t. adopt^s n^'?^*"^f'"* *^*^* ^'^ fi«ite aprds que des

<t«tfait6. ^^ ^"''"^°°f^»»«»tdelaquellotek saisie
La section Ure

^ J

--^^^^s^dspfc^^

kA

M||
'Ml hI||
l» H':|
B|:|

m Ih^B'''-.

m Hjrii
P<Hjt it

Iv; Hpj'.i
1.''^

l^
Hll
^|j|
lifi
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liMidW tanccs:— '* Touto vcnto ou alidnation d'un iinmoublo grovd d'hypotliAciuo aprii

DJOdrtdit «' qu'iine pnumiite aura iti iiUentic pour le recouuremenl de Iti crifiHr.$ an paie-

" ment da laqnelle le dit immeuble e»t (iffectk, flora nulla & I'd^ard du or^unW
- • " qui oura iutcnttSo tollo piurnuito:' Cotto Bcotion cBt d!S66?o ci^' force.

II n'y u aticuno di-iposatioa contruiro ou inooinpatiblo, 8oit diina lo Codo oivil,

floU duns le Uodo do Procdduro.
,

3* '

' L'urticlo 2074, du 'Code Civil, n'a puB ou rcffflt d'on rentrcindro riipplicatioa

aux aotiims liypotli($o:iirc8 soulomont. Cat artiole purlo do Vefftt de Paction

hi/pothicaire ct, Boua cc titro, il no pouvuit pas fitre question do Tcffist d'une

action pcrsonncllu pour lo rocouvroiuont d'une dctto au paiomont do luijuollo un

iiiimuuble CHt uffcct<(.

Quant i, i'article 644 du Code do Proodduro, il s'appliquo ii un caa diffiJrent.

11 suppose lo oas oii uii iiumcublo est iat<t quo co soit pour une detto hgpotht-

eaire ou non. Cost iune extension et non uno restriotion du ohapitre 47, dot

Statuta Rofondus, qui no s'appliquait qu'auz dettos hypothdoairos et non auz

dcttcs chirographairca.

Ici encore on trouvo cotto disposition sous un titro qui ne pormottait paa do s'oo-

cupcr do lit question soulcvdo en cctto causo;*o'est sous le titro do " <'ii«(e et fx^cufion

des immcitbles." D'ailleurs en suppoaant quo Ton mcttrait do cdtd los diaposdtions

du statut pour no s'en rapporter qu'aux dispositions du Code Civil, lea Dcman-

deurs seruient jncoro Hien fondds dans lour contestation, oar quoique lour action

no Tut pas prdcisdnront uno action hypothdoairc, ell&dtuitcependant portee cbntre

le tiers dilmteur, qai s'dtuit obli;^d ik la detto, et devait avoir plus d'eifut que

raction hypothdcaire clle-uiCine, puisqu'ollo combinait la rospousabilitd pcrsonnelle

avee la retpoiisiibilitiS hypotliucuire.

Lus DcMuandcura auraiunt biun pu prendre une action hypothdcaire, mais

comme le ddfundcur s'dtuit oblige pcrsonnellcincnt au paiemcnt do la rente des

Dcniandours, ils ont cr(k plus simple do prendre uno action porsonnelle. Ccia ne

doit pus.k-s privcr d'aucuns do lours droits. Le Jugcment de la Cour do pre-

niidro instance qui a ddboutd I'opposition do I'opposant est done bien fondd.

II est bon de reniarquer en outre, que cette opposition a 6l6 faite par le fils da

Ddfendeur. . II est bien i^ prusumer et on doit prdsumer qu'il connaiaaait la pour-

suite faite contie son pire, etquc la ventcque ce dernier lui a cotisentiedtaitdvi-

dcmiuent faite dans le^nt do retarder los demandeurs dans le recouvrcnient de

leur rente qui est leur seul moyen de sabsiatanoo. Aussi ils demaudcnt avee

confiancela confirmation du jugement dontla rdvision est demand^ par I'opposant

The Court of Review, consiJetiug t^at there was no error in the judgment <

complained of) unanimously confirmed it;

Dorion, Dorian & Geoffrion, for Plffi.

Jctti & Archambiixdt, for Oppt.

,[8. B.] . /

Judgmeat of S. C. confirmed.

J
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Coram Dvvkl, J. C, Cabon, J., Drdmmond, J, avDoLKr, J., .t Monk, J.

No. 30,

ADOLPHB MALHIOT, '

^ (DtmandtUT tn Cour /f\/Meun,)

I

'
" A PPILAHT

;

DAME M. 0. A. F. BRUNELLE IT m,

^t)iftndt»n»nCburI^f^ri«urt,y

.

-^

V Intiiiii.

Ji»M:-lo.-Qn, Ufcmm. .«p.»i« d. Men. pent .'obll^r c«nJolntom<.nt et «,lld..r.n,™t .Tec m.
rrTioioT

'^ "'"•""'" •"• ^"«* "•"""•• ••" -' "'""* <-•""• • ^««n. i
1-Qne pour m talw nltrer de ton obllprtlon. elle dolt prouwr que le erttneler MTilt> M moment dn contr.t. qu'eli. no .obllKe.lt qn. commi cutlo,. de .»nT.rt ^

» I. femme de hire I. preuve tertlmonl.le de. f.ita propm 4 diSmonlre; Qu'elle n'ertlntervehneqneoomro«c.tmondeiionm.rl. • uomooiror qu elle n ert

4<).-Q«e d.n. le.p*ce .ota«lle, nulle preive n'. «t« Mte que le ortenoler .11 D.rtirli,« ea

^W ; «.™
"" " "°°''»"« " "» *»»'>He que le pr«t .M ftit 4 ell-LnSerqu-uSiervl *p.yern..delte.pcrMnniJle*. -""Huhb

L'ootion repouit sur uno obliVation consontie en 1862 pnr Hiloire Mntluea et»n ^pouM l'intini({e en favcur de feu Auguste Juohcrenu Diiohcsnoy
Le man 8'<5tait laiss^ condamncr par d<5faut, mais son ^pou«e avait rtfpondu 4

^notion en serctranchant sur Ics dispositions oontenucs en la section 55 du oh
37 dc8 8. B. B. C, qui d^ritent que la femme ne peut>engager aveo son mari
en aucuno autre manidre que comme commune eo biens, et que toutc obliRation
q«^Ho contracte en violation de cctte disposition est nulle et sans cffot. 7Elle
pftidnitquA KJpoquo oii die avait conscnti I'ebligation en question, elle^tait
rtparie de bicns

;
que cetto obligation avait M contractee par son mari et pour

son profit, et que le crtfancifer n'avait exig6 son intervention dans I'acte que pour
Be procurer une caution. ^

,

Les termes de I'obligation, ^ont les 8uivan,t8 : " Furent prdscntl Hilaire
Mathieu et Dame Marie F^loniso Brunelle, son ipouso, duement s^par^ quant
aux biens, qu il autorise 4 I'effet des pr^Ssentes, lesquels ont reconna devoir bioa
Mgitimement k Augusto Jucbcrpau Duchesnay, k oe present et aooeptant, la
wmftie de $500 pour prfit de pafeille somme qu'il a fait& Madame Matbien poor
employer pour sesbesoinsetaflFaires." \

L'appelant, porteur d'qn titre authentique contenant ror le fait essenticl de U
cause, une dAjlaraUon aussi formelle, n'avait aucune preuve A faire, et 11 inoom-
bait 4 1 intimA) de prouvCT la fausset^ de cette declaration.

Cette preuve ImpliquaH ndcessairement TidA} qu'uge" fraude avait 6ik oommise
4 son pr^Sjudice potir I'engager 4 faire cette admission qui, ju8qu'4 preuve iu
contraire, doit dtre pr<5sun.<5o avoir 6t<S faite librement, et consid^r^ par les par-
tiea comme le mrtif d^U^nB iBttatA robligatiw.^ Llatimfa devait ea oatw-

YoL. 15, ACqubt. m

«f ^
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n..„ 'Jn . J-P""/, ''^" •riwnt.cllo tvalt surprjn .. bonno foi «u moyeA, cette

FTuo.llett'^T
d<Jol.r«»,oD, tveo I'intontion do lo dupor plu. t.rd, ell« n. pX»it p„

,ir. wp^tor do ae fnire duller do I'obligntion qu'ello avail oontroot^e. Oo p^ appui
aux fommca qui odI Mi> trniup^cii ct non pour l«ur donner Ina moyeoadclroniper
dit un autcur oonau our lo S^Snntus oonaulte VclMicn. Kt ai uno iemnio e»t
fntervenuo pour quclqu'un dans lo dewoin do trompor,' a au qu'elle no aobllKeait
pna, on lui rofuae rcxcoption du fiHaUn oonaulte, ajoute lo mftme autour
L'intini<5o no pouvait done paa t6amr sur rair exception, 4 moina do prouver
qu tile avait «ti ongOKdo Ala connniaaanoo do aon ortanoicr k contractor en fraude

f do la loi. Ello eaaaya d'on faire lu preute, mnia aana auooda.
I/uppolant a'objeota 4 1'enqufito k auouno prouvo tcatimonialo 4 I'encontro des

<5nonciaiion8 contonuoB on robligationa authontiquo oonacntio par I'intiui^, mau
I'Honorable jugo en Cour Inrdrioure maintini quo telle preuvo <(tait admiaaibie
*^"^» q«« '«• g"*^" de nuIlit^J invoqu<$i par I'intim^e repoaaient aur la fraude

,

qu'ello dinait avoir <5t6 pratiqu^o k aon <5gard. t'ette ddoiaion, conforme A oellc
- d6jA renduo en Cour du B,ino do lu tteioe, dana la oauae Mercille et Fournier«

-
fut maintcnuo par I'unaniinit^ do la Cour en lu pr<5.icnte cauae.

>- liCS parties inatruiHirem done 4 Tenqufit^ aur le nitrite dos oxcoptiona do lin-
tim<5o: et de la preuvo fait«. par ootto dorniiro il r<Jsulte : Que I'obligation dont
«lle demando la nullity avait 4ui conaentio 4 M. Duobeanay pur rentromiae de
8on agent M. Lamotbe, qui fut auwi lo notaire inatrj^mentaire. Co monsieur
cntopdu ooimne tdmoin, dit que ee fut le mar'niui fit ]» demande d'emprunt

'

mais quo rintii«4o ae rendit ellc-m&me 4 deux repriaci diKrentes 4 aon <$tude la
prem.dre foi« pour s'cntendro aveo lui aur le« fldidilwi|« du pret, et la scoon'de
foi8,loraquoracto fut prepare. Co fut AjalefBonl ft Mari de I'inliniie qui recut
I'argent par un obd<|ue payable A aon ordre aur upo Banque de Montreal. Toute
cette tranaaotion etait intervenu.4 St Hyaoiothe A quinsc lieues de I'endroit ou
le ohdque ^tait payable, et Ion comprend qu'il ait 6tA remia au mari de I'intimde
quipouvait plus faoilement qu'elle, lendgbcior. II eat dgajement en preuve que
le mari do I'intim^o, notoiremont inaolvable.a aoquitt<S des dettes pour un mon-
tant asaei considiSrablo ohcB differents marebanda do St. Hyacinthe, et qu'il a
fait ces payements durant les deux mois qui ont auivi I'obligaUon en question, et
I'intim^c pretend qu'il lea a faita 4 mdme I'argent qu'U venait d'emprunter'de

' ^- IJuohesnay- Tels sont en r^aum^ lea faits sur lesqueb I'intim^e a'appuie

P*»»' P'ouver quo I'obligation a M6 consentic dans I'intdrSt de aon mari, et qu'elle
b'» 4t4 partic 4 Tacto que oomme caution.

^'"*'™^ "'"PfOU'^^aucun autre fuit povr»demontrer que I'ippelantsoup-
^onn&t aa bonno foi, quand ell'e lof d*jbH*av^irt.de signer I'acte, que le prit etait

/aitdellemimepourtervirdBeBbesoins'etajffairet.

Do sop cote I'appelant prouva que dcpuis prds de dix ans, le mari de I'in

tim^e etait insolvablo, n!avait fait auounes affaires en aon nom, et avait toigoura
vecu aveo les revonus de sa femme. Qu'4 I'epoquo de Tobligation en question
il 4tait le procureur de I'intim^ dont U g«$rait les affaires 4 la connaissanoe du
public, en vertu d'une procuraUon authentique. Quant aux pr^tondues dettea
que Matbieu auroit acquitt^ aveo les deniers empr«nt<Ss de I'appelant, U fut

=»=*=
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d^montr^ qtt',||„ .,.|e„t M oontrwtik- en grind, parti, par riotimi. e|l,. *,^^
mem..

Ilaliaol,

.
En rtftrant .ui oomptos p.,i« p,r I. mnri .t .otr^t .n aon nom dan. lii.?^*L2:tiUfren de» d.ffArcnto nmrchund. qui furent appcIA, comma t<moin., II appert qa'il.

" ^^
con..«tonteneffotadVo«riofl ou d. marohandiaeaTendue. A ll„timdo..lle.mftm.
A aon mari .t A euppnfnntH, et qui ontM .mplojite. pour iorfir'A la nourritur.
.t .ntrotion do i. familio, do m«m. qu'A I'exploitatlou d'un, terr. appartonant A
1
mtundo

i
et I appelant prttendait quo lo mari AUni inaoUablo, .a fomme <Suitau. t«rm«i d« I'articio 1317 du oodo oiril, tonifc do payor oo. dottea. Parmi leaaomme. payrfc. par lo marl, «o trouvo la orfano. d'un Monaiour Buckley, au mon-

tant d. 160 pour .o.^rAt. acoru. aur «b. obligation q„. l„i .„it coninti.Ti^-
tiin<o quejquea ann^oa auparavant.

'

Tola aont en r6aum4 loa J'utU do la cause.
La Cour Inftrieure renvoya I'aotion d. I'appelant.
Lo 6 «.ptombro 1870 la Cour du B.no do la Rein, inflrma oo jugomont, le.Hona. Jugoa Oaron et Badgley diuenlienles.

'

Badolbt, J. (di»enlv,g). The female roapondent ia the wife ,ipar4e debu-n, par cnntrat de mari„:,e of Mathieu, the male respondent, who during all
ho,r ""nage haa been a «eody map, and enouraborcd more or lo«i with debt
In February, 1862. when the debt in thi. cam, wa- oontractod. being in hi, nor^
«.«! oond.t.on of .mpeounionity, unable to meet and pro«H«l to pay hia engage-
monta, he arranged w.th the notary L.moU.e, the finance agent 7Mr. DuohT

a"Ld"tl .T 1™'" ? '.r'
•*""' "•"* *'•* P"*'*-' ^'"«'^''« •««* ho, then «

-greed that Mathieu should procure hia wife to booomo . party to the niurialobhga .on, «nd as security for hi. loan that she should mortgage to tho lender
her .0 remaining property. Lamothe drew up ihi obligation with tho mort.

fTJ rir ;.'" "•^"'^ '" '*• '^^ •'*™"P''»" of the property having boon fur-
niahed by MaU..ou^ and tho executing notary, Lamoth*, also Urted in tho «,tea aeobra .on by tho w.fo that the loan wa, made to her for her use. whilst itstipulated a jo.nt and several obligation by both husband and wife, and .jointand several promise by both to pay back tho loan with interest annually, a.stipu-

w th him to t''' »r. "J'
""^ ""'^^ for «ec»tion. Mathieu brought his wifewith him to Lamotho's office, where he signed tho instrument, which she also

S '"^"'^'.'"g'' -»<««' explained-Tto her in anyway by the notary.Th.8 was the only time she met or spoke with the notary on the subject. The

^ TmT- ^""^u"
^''""''" ^^ '^' "*»*"^' ^y • '•'"k «»"«k which he deliv.

ercd to Mathieu, who afterwards got it cashed at the bank and drew the money.

Jtr" "^ • "" *5*l""^
P"' "^ '^'' "^""'^ "» '"'' "PP''"^ to her use

;
on the

o„trary,,t is proved that, «oon aftev its n^ceipt, he paid off debts that woripre*.
.ngh,m,Lamoureuxa considerable amount, Raymond $186, C6t<$ upwards of

cstlfsZ t"Ve \ "'' •" *'" September following, with what remained, he
established himself in business, thi, time, at La Prfeentation, when, he fell into

always paid by Mathieu alone, .nd acknowledged to have been received from hii.

Lr L^^V' *•*"*

'^'r^'
'" "**' •"'^«^*«» ' »he date of the obligationnor otodfldto raise «^'^'^^Iot^U^owi^^fimm^^prnr-fyrm^iiSi^[^

I*
I* ,

II
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OmmM. C.
r. MraiMlia

=^

Of her «>p.«t. pn,p«rtjr. Th«.t .» th« faoUi of the owe, «nd fVom lbe«
^

moy U d«Hluofld. .uh«.«nti.l|y. « „,„ttctn of f«ol, th.t M.tM«u wu in
rtdebt .nd needed money b.dljr, whil.t .h^ j,u ft.o from debt and did not nred
tortM money for herself or her •irpnr.^te properly ; lh«t the loen w« noKO>
tioUHl'by him alone, apart <nd^wlthout any intervention of hi* wife ; that he
know the eontenU of the aoto of wh.ob Hhe wax iKnonnt ; that the lonn moneyWM rcoeivcd and employed fbr hia up alone, and (h.»t hIio received no part of it
or uHcd any part of it for her aeparnte purp^woa

; thiit all the boniflt of the loan
waa obtained by him; but 4hat .he neither derived nor Jmd the leaat bcncfioiar,
advontiigo from it

;
and, flnully, that the annual intere*.t waa alwuya (xii.l by or for

^

him alone from his own moan*, and tliataho noitlior paid nor oontribuK^d totli.ii.e
payments out of her separate estate and property. It must be plain to any
unprejudiced pehwn that the loan waa Mathiou's alone, and that hia wife wiia
only aurcty forhor huttband. Such is the marital power given to the husband over
his wife, that tlio law, from thor Roman law downwards, boa doomed protwtioB
necesHary from ita improper oioroiae, and therefore freed the wife from every
obligation roaulling from any wntrict, joint or several, into which she enter*
With her husband, unless it is proved that its object was hoi" separate advantage.
The legixlaturo of ibis country, acting under an imr>erotive senro,of social duty,
afloptcd the principle of protection to married women ogninst contracts entered
into by them in the interest of their husbands, andennotod that wives should be
protcetid aj^ainst, in such cases, what wos held to bo the immoral influence of
tlifcir husbands, and against their own acts, the result of that Influence. Th^
Kegistry Act of 1841, in this particular, was the declared teit of the IMlst
article of our Civil Oode, which dcclan* " a wife cannot bind herself, either with
or for her husband, otherwiHc than as being common as'to property

; any euoh
obligation contracted by her in ony other quality.is void and of no effect." This i«
the declorcd existing low, and was in force at the date of thin contract ; it was,
moreover, intended to be a law of publie pojioy, bnd has olwoys been so upheld
by our jurisprudence for the repression of a sociij evil. The exception of the
Wife being commune as to property, not impairing her contract, is quite ju.st»

'

becmiso the contract affects that property in which she can okiim no share until
'

the dissolution of the community, when only her renunoiati^ to it relieves hot ^
absolutely for her common engagements. The exception does not apply to the wife

-^

separated as to property, who may contract under her husband's nominal author-
ity, or thot of "justice, for her separate use and advantage, and to which he may
be surety for her although she cannot beeome surety for him, the policy of the Idw
being adverse to her acts in this respect, the law not presuming that her influenoe
would bo sufficient to impel or control her husband in his acts anAoontracts, whilst
the law holds his influoooeto be paramount over his wife. The female respondent,
a wife, though tiparie de bien$, in making tjiis contract is within the precise
words of the declaratory prohibitive law, and obald not bind herselfjointly and
eeverally ic^ herMiusband, aiA would, therefor< be relieved from her contract
which the law renders absolutely void and of no effect, so her contract would also
be void and of no effect if she contracted/*^ hoprhusband by her sole contract
nnder bia nominal ajithority. It ia nndeniabk th^t a. Bcparated wife may cou-
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j"

*lr.

th. obligation whiol. oont»inod the dcol.r«U„o that .h« loan wm for h«r .dvV

.lcK«ld.cl.r.tbo, .nd th.t .ho In no wa, par.icipatoj dthcHn thrc^atbn

Z or.tri - ""r:.'*'"'""^
^ '''" »'3r fh. notarj, which w„ i„ „p,«. Woli^

tiort of tho .w inado f„r «uoh oa«, .nd thi, f«,t i. not do«l.,d by tho noUry
»^<» I; • "«»"« for to pLlntlir, .ho .pp«l|„„t. If .»..,„ ,„, . Lud . bln«
from.b..dccUr.t.dn.it wm pr.otl«d upon, .„d not by. tho w{ft. Itu!lp|y

«to for tho fraudulent purposoof .hirking tho prohibition of tho law, and ifpo«,blo. ofgiving a legal f„r„, »„ the «ot„. 8ho w«i plainly ontitlod to proT. 'tho

tho obligation «a to hor. Bcido-, tho drclaration alone oannot bind her .homust bo proved to be tho roni benoadaryeontraotor, otherwim, tho doolaritlon
be<»me. a ,«,|p„blo ovaHion of tho legal prohibi.ion and of publie polioy in thi.

Hof tl "llnhr ^ ""'T'
"'"' •"'''""•'^- '^'"' "PP"°-"- »f 'he loan i. thoU«t of tho l.ob.li y and n.UHt bo proved afl5rn.«tively. and therefore by the lenderwlHoh he ...onutted to do in tl.ia ease; but tho wife ha. madeconel«ivo proof

t r 'J"*'
''"''"''"'""•''"er. and ha. proved not alone tho making of tho loan byhe huaband Mathieu but It. payment to hi,„ an.i it. entire ab«>rption by him

in huiongagement. without any advantage to hi. wife. Iflhe ereditor bo lionoot
•n onf^erngka elann against her. ho must 1^ prepared to a«.umo tho onu. ofproving that she bencBtcd by tho eon.idcrutio„ of her engagement. Tho prohi-

'

b.t,on of the law i.«, strong that tho«, who treat with married women mu.t«o
that their obligations tun, to thoir advantage ; the evideneo of tho oiroumatanoo.
of the rece.pt and application of the money are perfectly admiwible a. tending
to .hew an act in/raudem legi,, and therefore tho rule of law which provonl.
oral toatimony outre et centre le conie,.u d'un acte i. inapplicable, becum,
.f the real nature of the tra„««,tion were prevented from being .hewn tho law.'made for the protection of married women would have no effect whatever In

itadireotly what could not be done directly. 9 Touillier, No. 147. Thi. applio.
to anothereircumstance, her binding herself .« ,olido with her hu.band. whiofc
do«.not take her out of the protection of tho law, because tho law cannot bodeceived out of lU. operation by changing the form of tho instrument. In .uohca*. the form of the instrument will be disregarded and tho real nature of
the transaction will be considered. A prohibitive law, similar to our own in thi.rc«^t, prevail., ,n tho State of Louisiana, which is governed, like thi. country
by French common law, and by s system of jurisprudence «milar to our own •

•nd, under th.t code of law, it has been held by repeated deoiaion. of thefiapreme Court of the Sute, -that it i. incumbent on the party claiming to
<yforoe the ooptraot of a married woman , tp ,hw that the nnn tenet muwJte^

\^A
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rate .dTanUge, and th«( Jk« »Ml Ittfing • Mp«nit« sdf>nUf(« In lh«
^1." ooalnet, bctag of lh« mnat ofli^r dl.W|p#<ion, m«ii| U pro»««l." Th«^i >

riliogi tre ifitinlj appUoabl. t«. (hi* oun^ , th« ontmot hm in ita tortns 1I«k4%
U>e,«.p«au. ».iv.nl.K«, thf th« wlf.,, wl.ioh th« proofU utt«rlj demoli.h«.l .nd
disproved. Indcp«nd«ntlj ofliMM oir*H<«iaanM« tnd rullnK>, whioli are entirely
ill »>*p ^•or, (h« r«n»l« retpondont «) #*M iho proUvtion of lh« preoiao and
aoMubig«w>Ui tarma of our law ; aho haa oontraoled with hor hu*&nd, and 'th«
ftot. of th« oaat ah«w that ah* haa ak» oonirnotoi /or Uim aa arauritj for hia
loan

;
aha oannol in any »aj ba hiaaur^tj, and th<i form oC ih« aotto muat b« dla-

r<^ardod when b«inK a mero «ur«ly ah« ia ma<lo to appntr in tha liffhl^f > prin-
cipal her wntt'olion ia not a quealion <Miatini«ntal or iwernlj equitaKTa fVaud.
but It la a loKal obJMtion a^ainat a plainiatlompt to riolatc tli« polio* of lli« law
ina«l* for tha protection of married woniAn, haraelflnoludad.

Duval, J. C, pour la m^rit4 da, la Cour. mniotint qua U IWolaraUonW-
tenua dana Taota authontiquo aign^ par Tintiuiia, aatoir qua l« prtt avail itt

'

/ait par rlU-mtnu, n'afait point 4td oontrodita pir U prouTa, at qua laaall^Kila
do I'Riooption do lintimAi en oa qu oonooroa la partioipaUon da I'appalantiYa
fraudo quolio dit avoir tfttf cominiaa <l aon prejudice, n'u»oit point <t4 proufAa.
Xju M oontraira tout d4inontrait qua lo or«nntoier avaitM de bonno foi Qua
qoelqua Ait I'uaaga qui wrait M fait da Targent amprunlii auba^quamment A
Pobligatioo, ocia n'<St.it d'auoune con«^qucnoc

; que le fuit aaiianliai aana lequel
1 intim^a na pouvait paaaa fairo rclovcrdoaon obligution, n'avait point«t4 prouvA
aavoir quo M. Duohaanajou ion agent M^Lamothe, aavaiant au moment du'
oontrat. que la pr«t aa faiaalt pour la m^itque I'intinMSo o'intarrenait A I'aota
que conime caution.

'

.

,

Monk, J., aaid that there waa nothing in tlie law which prevented a wife fVom
borrowing monej. Tha mere eiroumRtanoa of tha huaband being jointly and

. • aeverally bound with the' wife did not indicate that there wna aqy illegality in-^ the tranaaotion. The wife cannot become acourity for her huaband aieept u
J, commune m biem, but tha husband may be jointly and aeverally bound with tha

^P'
'•»«'« >' '»•»«' debt. So that in point of foot the queation oame to be

H^Kjr the money waa advanced to the huaband or to tha wife. And on tha
evMrenoe he waa agaiaat the reapondcnt.

'

The judgment ia aa folloWa:

La Cour aprda avoir entendu, etc.

CijnaidiJrant que par I'ac^ d'obligatioHbnsenti por lea intj

XAuguate Juohereau Duoheanay devant Lamotho et aon oonfreH.-twwirea pu-
Wloa, en 1» Baroisae de Notre-Damo de St. Hyocinthe,le 27 jour da f<vrier, 1862,
leidite.iq:tim«8ont reconnu devoir au dit A. J. Duohaaaay la aomma da |50o[

J?''*'Sl6u^*''
pour prfit de cctteaomme fait par le dit Angnata Juohereau

^°°°y^ii^Ji^ ^1 '"^ ^°"® '^""* F^loniae Brunelle pour employer 4 set

"^SBP'^i?''''*""'^ '*" ^^^ >nt'«n*« promirent, par lo dil aete,

^^*'
""'^SR "^yF^''**""!"!?'' "* **•* ^- J- ^"ohesnaj an cinq ana de la

^*^ **°P^PfeT '""'*' y|#t'*> «"°P»«' <>• •• data da dit acta juaqn'i
puemen1v^':.r<<

'>' »

'

^
Et t6 que le mutant de la dite obligaticn ct d<a intjrflta dfta en vrttg d'icelk__ . ___ „__™ _

^
. . _

3f
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8t0 ddbouua .otion du ,K,„...,d.,«r ««„ir« n,^i„A M.rU A. F. Hrunoll,,
J J .^rrour. «,tt« (..ur l„flr,„o et .n,..,|*, o»o. (./.W./.Vm«-6«* i«JIooor.|i|«

m.

ing*r, pour l'«pp<tlant. /

*

A (hoffrioH, pour Im intim^i.

fugtmaat iniraiA.
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'l^jpjl COWUT, 1871.

*\ [ik; OUXllBCU.]
'^

.^ » MU.VTR8AL, lari APRIL, 1871.

Cotam JMackat, J.

Mo. 403.

John Smith, PetUionor; n.^ if^-SAan., Jr., .nd Tke^Majfor et al. of
X Montreal.

•t laeh oontrMt, Mi«r<Nl Into by • City Oounolllor prior (o mw elation U not .u.h
• oonunu „,eo«„.c, „ will dl«,u.l.ry hl.n. ,h.n'r«l,«,U^, fr^.i^l.d^"'^n«w eteotlon. nur th«reby to lo«. hU Mat In tl.« mX4 (Jouncil

•"«•"»"•' "»

«. Th.t. under th« Act » ao VIotqrl,, «h. 66. m«. 7. the woM. UMd beth. " An. m»n.h..o th« «ld Council Who ....II. dl«K,U, or lndl„e.ll beco^.T^rtf^' "tS'

'
ih!f it!.

*
"*' *^"~ «««';-'t/««d .n I low bb MOt In the wid Counoll '•

the Corporttlon whil^ .ittlng .. Councillor ^dw » prior •l.cllon
"^ *"^

Th. M^or hu not, nor hu the City Clerk bf^oBtreml, power or nnthoritrto o»b^
|*M-_^»J.b,.b.Co,por...„„. nnd .-oh Lo. of cUllntloa wSTlird^

UW-
by

Corporation., .nd reloMe,, .hould bo under th. M»l of the CorporttJon.

The ooM is stated in tl.o judgment rendered, which pu^d f^ll, upon ar^u-
,
menta of counsel. We therrforo c.ly give iUthoritio. cited.

"Vo/'''^n.
"*•/"*""• *""' »*«''•«•'«'• %-•»*» of the city as to the Mayor, p

'v! J 2 ^'•"''' 2;i2j Seal, 4 : Blarkcts and Maritet Committee, .44. 36 326
^^th of Councillor, ?6. Rcgiw M. Francis, E.L.& E. XII, 419. Kiiier m
TT: ^' fn .f^^ ^**^^^'

'^ ^^^- ^-
J'-*-

'^''^'''"2 Gale & D.Wson (5 andG Vtct. CL104). 2 Q. B. 847, 849,«60; 6A.& E., 310. Grant on Corpo.
wtions, 402. Homersham vs. The Wolverhampton W. Co., IV E L & E 426

^°r^,^^* A°1!'\^!''^/"^'°°''P- ^^"'"^ 2^1.222. Abbott on Corpo»tion„'
-1^.^M>0r**«^^>^, W(4a,4ti>47); Uf55t, Corporation-Leases, 140^14 1 "sZ-

,̂N
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3^ iS .W";'v?
^- * ,W' »^ i %• «-• P«™»ore. 10 A. & E..p. 286; tJj^-Mc. Kcon,^^2%. &Cr.,40(J; u«dWA.fy. Gen. .,. Corporatioa of Norwich 1

^rs. Aldcrsot.,: LeomiDsfccr Case, 6»-bctt y». Daniels, p. 1 2 et seq
' ^T C««,*rfy, g^C, dnrf r. W.Jiitchie, Q.C., for defendant, eited Grant oa
'

fr'^s 7"' r.^t^.'
^'^' ^^^' ^'^ '^"""'"' «"*«

'
^ '"'d 6 Wn.. IV., eh. 56

o^a in' ^ " ^ ^"^""' "•'• ^^^-^^ ^'S- vs. Hiorns, Ad. 'A Ellis, vol. 7 p
" 76 '7Adn'\';t '^!:'^'»««f"-'''-.^MaulUsolw,n'sVepor.s;^

n Mceson & VVd%'8, p. 343. Simpson ... Ready, 2nd Adolphus & ElUs, p. 847^
C.v,l Code of Canada, art. 208.i-2116, to show that there i. no diwer ofMcShane s property. 29-30 Vic. ch. 56, see. 6 and--t.
(The judgment of the Court rests upon ti.is la«t section of the Act )

'
' C^'^^'^'i.'^!^

defendant is holding the -bflicB of City Councillor in the
Corporat.or,ofth^Mayor,Aldermcnandeiti2ensortheCityofMontrear

The

ddbndait ''^'
*^" "^"' ^"' "'"''''^' ^"" *"''"" " *"" «^<^rranto uguiust th%

^„r?",°'? I'TT^'f** ^^ '^' ^* * ^*^'"' °»P- 1.28, amonded by laU^acto,
, particularly 29 & 30 Vict., cap. 66.

^
No person shall be capable of being elected a Couneiltor (says 14 & 15 Vict

.
cap. 128 sec. 8) unless ho shall have resided, &c., Ac, and unless he shall hi8e«ed and possessed, to his own use, of r«al or personal property, or botb, withi..
the city, after payment of all his debts, of the value of £500
By the 29 & 30 Vict., cap. 56, this has been changed, so that now Councillors

rthelTdTI'*"
**'" ""' *"'"*'

'" '"'* "'*^ ''^ ^^^ ""'"" ''^ ^^®"' '^'*' P"^'"'^"*

.,
This reahproperty, with residence, is the principal qualification. There are

'

""-i'" ^ .' J^
* ^^ ^•"'' ^"^ P"'"*" «''"" ^ «»P"We of being elected Coun-

cillor who sh,ll not be a natural bom subject, Ac., and of the age of twenty-one
years, and persons attainted for treasoa or felony are ineligible for election : and

T^'iu r f"*"
'" holy orders, nor judge pf any court, nor any person

accountable for the city revenues, &c., shall be capable of being elected »coun-
cillor, or of being councillor. .

It 18 further enacted by sec 6 of 29 & 30 Viet!, that no person shall be
'

capable of being elected a councillor who may U indebted for taxes, &o or is a
party

^,
or interested in. any lawsuit, &o., t^herein the Corporation is a partf

plaintiff or defendant.
«- r- /,

In the Acts of Incorporation there are clauses providing that the office of
Councillor 6h4ll b6 forfeited, and any Councillor become disqualified in certain

ZTJ -r' t'
""' '* * '^ ^'''' *""«'» that if any person holding the

office of Councillor shall be declared bankrupt, orshall become insolvent, or shall
take holy ordere or shall become a judge of any court. Ac., or shall become
aocount^le for the c.ty revenue, Ac. then, in eve« such case, such personsshatt
thereupon immediately become disqualified, and shall cease to hold office Ac •

;^ by way of addition to this, secj 7 of 29and3n Vict. ordoH. thnt «ny n»,,;
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traot <fr ngreoment to whioh the Corporation of the City i«. party, or^Aoil derive J<»>» Si^t*
My interest, profit, or advantage from nch oontraot or agreement, shall therubv J*m^ Mc
A*cmc disqualified, and Jose his seat in the Council. """S^/'-

Tins is a wise enactment, meant to guard the corporators at large against ''of lio'aS^j.*
«.S(?alitie8 by Councillors who, by contracting in their own names, or by leaguing
themsci ves with outeiders to whom the Council may have to give contrac.«; maymake the Corporation pay more than right for works to bo done; also it is
meant to guard ogaint favoritism by Corporation officers. Mayor, and others,
whereby Councillors tendering to do works for the Corporation,.or to buy from
thorn or contract otherwise with them, might bo advantaged unduly, or their ^

cr«aturcsor,nstrument«(thom8elvc8keepinginthobackground)mightbo;
also.

It IS meant to guvd against oppressions of honest contractors, outsiders, by Coun-
ci lors, envious of them, either i#rtheir own interest or in that of friends and
reliitions of theirs.

,
It is well tnown that the most dishonorable and "horrid frauds are committed

in the United States and elsewlicro every day by officers of large corporations,
city corporations, and railway artd trading onao. All trustees are bound to
Honesty

;
i„ our Corporation all the office-holders arc put farther they are put

'

under oath of fidelity.
"

' J v."

By the 14 & 15 Vict, the Mayor and Councillors, besides swearing to their
property qualifications, are put under oath to "fulfil, faithfully, the duties of
their respective officeR."

,

This oath binds the taker of it to a religious observance of what is right
towards his principals, tM Corporation •« hft ought never to see them wronged
and be silent; ho ought to tell them everything that might conduce to their
interest; he ought always to see that the by-laws of the Corporation are not
evaded.

"^

^ ,

The Corporation does its work through officers, and by means of Committees
appointed for particular p.rls of the work, as the Finance Committee, the Market
Committee, &c., &e. .

,

There are by-laws in relation to many of the officers. By one, the Mayor is
authorized to sign.^al, and execute, on behalf Of the Council, all deeds, bonds,
contracts, agreements, or assurances made and entered into, or directed to bo, by
the sjud Council. By nnother, it is ordered that the City Clerk shall keep' the
common seal^i^affix it to all documents which from time to time may be made
or issued brorder of the Council; or signed by the Mayor. #

* n
^

"! S^''""
" '^"**™'"S ^^^ ^"l>'i« Markete," it is ordered that the butchers'

stalls shin be let annually, in the month of Api^il, by public auction, for the term ^
<)t a year, from the 1st May fbUowing, and that the leases shall stipulate that the
lessees shall, in no instance, directly, or indirectly, suh-let the said Aalls, or any
part thereof, or otherwise dispose of any interest they may have in the same

;

that they shall not permit the said stalls, or any part thereof, to be occupied by
any person or persons, whatsoever, other than themselves, without the special

.

consent of the Market Committee. Such a by-lawis a standing direction to the

-V" !^ <f
"'"'ttee, Counoillors, and all coneerned. The langu.ic>H of it W ^^ry

strung. It Is a Bjr.l5wTina?^r of working batchers, and againTt~drono8, who

ki
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• Smith

JmbmMo-
might otherwise extort from them._^„- , , ^ , „

- Od stalls reverting to the City, during the

^i^' •
f^^i rr"^ 'T "^ ""^ '•""^ ''""" ''"'""'^ «* '«"' P"'d. or »•»«" causes, th.v

J-o-Am. reJlL ,0)

'^' ^"^'' ^""""'""* ^""' ^' •^°' '^^ '^ "" '^'''"

'

Having made these observations preliminary, I will now state the issues in
this case.

.

The plaintiff Smith commenced the proceedings by a petition or information
presented on the 14th of March last, praying, that the defendant shouU be held
to show by what right he was holding fl|e office of Councillor, in th^drporation
of Montreal, for the St. Ann's W.rd

; that he should be declare4 inSSpatIo of
holding the office; that he should be ousted, and the petitioner put into^ the
office, &c.

'^
'

The petition commences by alleging th<5 February lust election for Mayor
Aldermen and Councillors

; that the petitioner was a candidate for thefoffice of
Counc, lor for the St. Ann's Ward

; that defendant- also was ; that Petitioner
was fully quabfied to be elected, and also was a qualified voter ; that the 4efend,.„t
was incapacitated from being elected,' not having the requisite reallroperty
qualification, and because before and at time of,his nomination, and during the
eiejtion, he was, directly and indirectly, a party to and security for a contract
and agreement to which the Corporation was and is party, and did and doth
derive interest, profit and advantage from such contract and agreement, which
was and is in force and existing, being a lease from the Corporation of certain

.
stalls, and a certain stall or place in the public market, known as the St knn's'
market, to him the defendant, and to and for his profit, interest and advanta-^e
and for the fufilment of which the defendant was and is bound and liable^as
security, said contract and lease passed before Devlin, Notary in- 187a
The defendant not having the real property required, and being such party

to and security for said contract or agreement, previous to the nomination and
at the time of his election, was incapable of being elected a Councillor •

That i^titioncr received 376 votes at the election, and he was,of all who were
capable of bemg elected, the candidate who received tiie largest number of legal
votes and was, therefore, duly elected Councillor, to wit, for said St. Ann's
Ward

;

Yet the Mayor, Alderman and citizens refuse to admit petitioner to said office
and have declared defendant entitled to it by .he result of that election of
rebruary.

The petitioner further states against defendant, that lie is unqualified to hold
and retain the office of Councillor, as he has not the real property qualification
required, and because he is a party to and security for a certain contract or
agreement passed before Devlin, N. P., between the Corporation of Montreal and
the defendant^uohing the lease of certain stalls or places, or a eertala stall in
St. Ann's market, from which contract or agreement, day by day, the defendant
derives pnfit, &o., whereby he is now disqualified from holding said office of
Oonncillor, &7. That petitioner is unable to state more precisely the nature of
said contract or agreement, as he has been refused full information of the same.
bat^n»-w8HFVwt<»gtate^a<tfefnUy the same later. :

'"
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The defendant by his plea or answer to the information denies ito allegations
of his [defendant's] want of proper qualifications for the office of Councillor,
and denies that defendant usurps the office. It goes on to say that at the elec-

John Smttii
v«.

gwne* He-
haue, Jr.,

tion for February, defendant was duly nominated and elected Councillor, having.1^^,,
received 615 votes. Then it sets out the real property and other qualifications

'

\of defendant and his title deed, and negatives all disqualifications. Th6n it 1

states thut, true it is that on the 1 Itl. ofJune, 1870, defeijdant Hsed stall 38 1

in St. Ann's market, but that the Mayor and City Clerk who signed the lease
had no authority to make it, and the pretended contract in/ this lease is null, by v
law, and never bound the Corporation nor the defendant/; and the lease itself
wasa„nulledonl3thofi\Iaroh,1871, by the sa»e officei as made it ; this by /
act before Devlin, N. P. ; that the lease was broken as (rL the 11th of March.
1871, and only after the annulation of it was defendant siorn into office on that
13th of March.

That the lease, however, never did disqualify the defendant from being a can-

Jte and being elected, or from holding office.
'

P ^-aM^ "* ^ "^^ ^^' *'^^ <^«'«"«^"«t "«»«> bad any interelt iXt. Then the plea

pi^" ""•* defendant has ever been, directly or indirectly! interested in any con-
i

'
tm to which the Corporation of Montreal was or is party, or that defendant
has ever derived any profit from any such pretended coptraot
By his answer the informant denies that the title deed recited by defendant

evidences sufficient real property qualification ; then it says that, as to stall 38,
the defendant cannot pretend want of authority in the officers of the Corporation
to lease it to defendant, seeing that defendant has always possessed it and paid
rent for it

;
that as to stall 37, defendant was always interested in it, and in the- .

contract and lease of and about it, having taken it in the name of his infant son
to hide that he himself [defendant] was party thereto, as in fact be is to this
day, said infant having died in July, 1870, aged 9 months: that the defendant
has derived profit from said lease of stall 37 ; that the cancellation of the lease
lor stall 38 was unauthorised by the Corporation, and made by William Work-
man when no longer Mayor of the city, and without bearing the seal of the
Corporation, as was required, and it is null and void.

Here are the principal things proved at the enquSte, apart from what was
proved about the real pronerty qualifications of plaintiff and defendant, which is
of little interest, since I aSnounoed yesterday that both parties are found to have
sufficient property qualification.

The defendant was Councillor for the city for the term that expired in March
tast. In April and May, and during the rest of 1870, and until March last
defendant was also one of the Market Committee. In February, 1871, defendant
was again elected Councillor for St. Ann's Ward.
The butchers' stalls of St. Ann's market were leased from May 1 1870 to

May, 1871.
, ^ / '

'

The defendant took Jease as from 1st May, 1870, of stall 38. Michael
HeShaneand his minor son got leases of 11 and 12, and stall 37 was leased to A.
J. McShane, defendant's baby.

m

"Kur stalls wera gotten so for defendant and his infant son, and defendant's
brother and his minor son.

^
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jSliMe, Jr..
i and

.igncd no ,ri.i„«., W. ™d 1,. would „.ke utn riF I,
* '°°'°

T
"""•

l.u.s.„e88 for n,y fa,„ily/. sajs the defendant
^ ^' '^'

in
t" N^n ?:V"-' '""T."'""

'"'•^"'""*' "-''''' - ^o"---I bought

was taken for the interest of hh wi^S„ r u"
" r"""''

"""^ "'" «*""

ceremony, defendant and the late Mn^Z T . n t '*'"""' ''"'^'^ "'"

Mayor should have beenslont T ' ''^'^'-'goffi"" "^relj till the new

38, as from the 1 th ofZeh tlT r "^"'"'""' *"""""''' ^''^ '«-«?f«'»"

thes„„.e time a new leL^: "" ^'"^ ^'-"^ «^"-- At
to defendant's ^tL I I L J 'V"'"' ^

""' ^"^"' ""'* ^'^^ ^'""^

examined about i tSrf « .', ^I^^T " 7 "^ "^^^^ ^'^^^ ^*« /«'*^.

sicned it himxplf B \f„oi , .

y'">^jurmm
, that he had not

fa u u nimHelJ. B. McShano signed it, as attorney for defendant'H f„»l.»r

|..o..i.Ar:a7;d::^:j;rrr:u":dt;tr*:^^^
to have been le«sp«. nf ^T ;„ j;- »i i i ^ ' ° *** *"' *<> •'« '»«M

July by trafficking iff seilrMa

/:
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helping h« familjrand hinjsclf to thorn, <;oDtrarily to his Ly and to the by-lawB ^««..s..tb
of the Corporation

;
that defendant hacT violatecl the by-Ls of the Corporation J.mill..

fi !I?/
^^""'•3'^' that defendant, interested if the eontraet^Vf lease '''"SV'

of 37 and 38, wa. .ncapablo of beinp elected at the Fefuary election, and now.ro'fSirt^.
« .ncapable of holdrng the office of Councillor, for the lies are still continuing •

that the pretended cancellation of lease of 38 was d/ mere nullity, . piece of
favoritism by the ate Mayor in favor of a Councillor,

f
nauthori«ed as the CityC erk has proved) by tl.e Council or by any Commftee ; that it was null for

wantofsool, in addition to want of nuthoriBation. 7
\The defendant has contended that plaintiff's conclusions of demand are contra-
dictory

;
that leases existing by the Corporation in ,<avor of defendant of dates

ong anterior to the nomination in February last could not be held to disqualify

the 29 & 30 Vict.
;
that the cancellation by the Mayor of the lease of stall 38was legal though without seal, «nd that if iC was null for want of seal, then the

original Teases of 37 and 38 were null also, being not sealed
I need not observe upon the arguments bearing upon the' real property quali-

fioahons of the plaintiff and defendant
; for, as I have said before, that part of

the ease has lost interest.
i^uii. ui

I have to pass upon the rest of what the parties have put in issue. Defendant -
protests that he never had any interest in stall 37.
The plainUff persists that defendant was the real "lessee and beneficial under

the lease of 37 to his baby son ; that he was lessee of 38. and still is. ^d that
these leases involve contracts disqualifying, not merely from being elected, but
from holding office now.

o
,
uui

• Was defendant lessee of 37 ? Defendant's father says he bought the stall in
the name of defendant's son. Jhe Corporation was deceived in believing that
It had a tenant, a real one, a butcher. Among relations we presume ar«„..e-menU sometimes. Would defendant's father have used defendant's baby's name
without any consent of defendant, is the argument of Mr. Smith. Who si-^ned

doneT
^

''' ' ^^''^ " *""* presumption of defendant halving cj^-

JdiiF^'Tl
evident^ leads to some presumptions, and we have defendant's

ratification pf what had been done by his reception of the rent from the sub-
tenant, whose rent was fixed by defendant himself. As to the money that went
to Helen Dunn, defendant got it firstly. Defendant ought to have denounced the

^
•

whole matter to the Corporation, and not to have touched Bayard's money.
The speech of defendant, sWorn to by Fei^u^n, goes to support the theory ofdefendaut'e having had37, for he admitted having taken twostalls, but justl

fied by saying that he took them for two deserving young men who had been a
long time in his employment ; that ho made no money out of them, and let them
have them for what they cost, or words to that effect. If defendant had two

'

stalls, what ones could they have been but 37 and 38 ?
Ferguson has not been contradicted. There is enough proof to fasten on '

!? " _','!'1J^^JP °r^^- "".^ ^ ^° 37 and 38. hntt. nf th.m pi

M"8

mM If.

rJB i:
Afl^^H I'V\

i9
f,4

tVjj^B
"'H^^B

^''

iraH'

denrndanTor material conditions of both leases proved. He ought
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TjIT '" "' ""•'"'
'•'r'*""

*'"' ""'""d-'rod thorn to the Corporation if Z
eiir .nr "''-"»» •« 7 »•«-:: T»>at wa. hi, duty. What cini. had EUerDuna o h
tb. S-„, e.

«7-«'- «^ '^- C.ty ? Defendant wa. bound to do the bo«t for the i;.cro.
•I. ofMoDtrMi. of the Corporation. ,

"'w^reti

adop^d the father's .Roncy
; and it had to be «ffir„..,d/or the whole or rel:

diatod I find defendant to have had stall* 37 and 38. Aa to the late Mayor'n
oancoliat.on of the lease of 38, and new lease to defendant's father, they were
nullities, unauthoriiod, and not under teal.

"^ ™
It woald have been better not to have gone into them. No exigency of the

Corporation required it. and to the new Mayor and Counoillors tSis business
might have been left.

T,„, Mayor and City Clerk, together, cannot give a release to any debtor of
^t|Corporat.on for oven^epounds. How then can they dissplve real property
K&ees belonging to the Corporation. The City Glork ought not to have signed
this cancellation of lease, and new lease, knowing Uiat they were uoauthori^d
Hut I cannot yield to the largument, that if these last deeds be null the

original leases are null
;
so that the defendant is to go free, though cofitinuing in

possesion
;
for, '« if a tenant go into possession under a lease void for not bein.

executed under the corporate seal, even if made by proper officers, it will bo held
that, though the lease be void, the tenant is to bo deemed tenant fVom year toyear under the Corporation

; his p,;yment of rent from time to time to its officer.

ZZ7' XZ^t"" "'u'

Corporation, on which it may distrain for rent in
arrear. —(Wood & Tate. ch. viii, Angell & Ani08.)

In the case before us defendant took possession, he sub-lot, and thfi rent to the
^

^XlTT'°u'

''""'*'"' '"'"''* '"'"" ''"^ *« P^y- »>''J •'« Jumselfbeen using
the atal

8^
h.s tenants, the sub-tenants, pay for l.im, from time to time, to Koll-

,

uieyer. the Corporation collector. It is to bo observed that the lease of 37 i,
not even nominally cancelled up to this time.

" We cannot look \a fovor of defendant to see whether the contract is blndine
80 as to support an action at law agninst the .Corporation "

" It would be monstrous to hold thst ibo disqualification does hot attach
because the Corporation canuot be compelled tVper^rm the contract," saidLord Campbell in Keg. vs. Francis; where defendant was luging that his
contract with the Corporation was null, being un.sealed. ^^^..

I hold that defendant is still in possession of 37, by Bayard, who has pafj-bim up to 1st of MAy.
"^

37^d1frotd'*^^^'"*''"'
" ^'^"' allegation that he never had any interest in stall

As to,38, I find defendant leasee of that also, und* Fisher's six or seven pay-
meuts to defendant were profits taken by defendant under a sub-lease, unduly.
to the prejudice of the Corporation.

But are leases " contracta," within the meaning of the 29 & 30 Vict ? I have
no doubt of it.

It is a rule that their common meanings are to be given to words. We see
the Legis ature every day when the, common meaning is not meant to be given -

- .ftrarwoM, ordering peculiar, qualified, technical meaning to be given to'it"""
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Thi. worf " oontniot " u«,d io ^. 7 of 29 A 30 Vict, is u««i in many of ourC.„ad.an AcU. .nd h.. been for y^, for i„,tanoe i. the 24th ch.p' o Z
CoHBohdatedSutute. of Lower Can.d., «o. 31. sul.««tion three. SuLotion
lour order-, however, the eommoa meaning «o< to be .ppliod to the word-" th«

!„ ;nl
?''*"''"'"'?."' »•»« '«'y Statute 29 A 30 Viet., uses the word again

It'irfi^ '
''^

^
^"^ ''

*"" '""*'""•
'" "" ^'''"' ^'""''** *'""'^P''

Ou^ Citj Ineorporation Aet uaea the word " oontraet " without qualifleation,
w..hout hm.t.ng .tB moaning.^ i„ the oth<,r Act of thoeame Logiabture in th^ Nmon. Surely we may presume that the Legislature knfw what it wa^.y«t Controveray ha, been a. to the extent oft^ word, when uwd largely
or without qu«J.fieat.o„. for twenty-five yeara. i„ eT^,,^ here. Yet the lSs
lature .n our Montreal Aet uaes the word without quali8^on of it whato^r.
1 therefore hold a lease from the Corporation to bo a " eonL^- within the
.neaning of the word in the 29 A 30 Viet. So I would hold^^^ent toT . Vr"*! '""' P^P"''^' '*' ""''" '" *«"» ^y tholCorporation\^oun-
cllor. to teS a " eontraet " within the moaning of the A^t referred to \

According to the rule in sueh oases, if there were doubt abouHt, the mo^common and usual meaning would have to bo given to the word'
But, says tiro defendant's eounsd^von if the leases of 37 and 38 be held

contracts, the Court must notice that tllSse leases are of time, or date, long before
the nomination day of the February last election, and. therefore, that they cannot
be held to have operated (against defendant) disqualification for new elec-
lion. :

A contract that could not have been opposel to defendant at his nomination
as disquilifying from election, could nM, on his being elected, oblige defendant
tovacute his office, said Mr. Cassidy.,

cieuuBm

This is the last question in the case: Is the argument of defendant's counsel
uponat well founded? Of course I cannot disqualify anybody wihout law

Is It said in our City Acts that a contractor towards or with the Cor-

IJihrull T itu ^^ ^'"8*»««'«'* ? The only disqualifications are those
of the 14th and 15th V.ct., and Sec. VI of the 29th and 30th Viet The
.^fendant isMt in any of the case, of them. In the Quebec City Incorporation
Act there « a.squalificat,on from being elected from being interested in any

..extract. One law has been m4de for Quebec, but a diflFerent one for Montreal
There keenly two disqualificaUon clauses that can work against a councillor -

Undue mfluenoe by means of contraois^^ntered into after their assumption of
office by CouncHors is what the 29th and 30th Vict, legislates .gainst The««eofR^. ... Francis^^Q. B May. 1852. cited by Mr.>erkins,^hav Jed
qualified >o be elected CounoiUor »A.Va«„, .oy share or inteJin any oon-tmt or employment with, by, or on huhalf pf. the fiorporatioo^That. i^y.>fy-

, John Snltk
vt.

JUOM Mo.
Shue, Jr.,

•ii4
Th* Maror d
•loflfoatrMl.



^^^mm^' v.'i*'^'^*'^!r^9WRr

'

**#-

212 SUPERIOR COURT, 1871.

John MmJthn
Jmiim Mo-
llunn, Jr.,

•nd

-V

different fron, our 29th and 30th Viot. l.w. It is different from our l4 .„,iIBth Viet. ttto. Our eloniio disqualifying Oounollloni tAor their clootbo aod
TIi«i!:yo,Ht^. '7*','" ''®«»' "»«'" »" tho f»K«ro toniw, " shall booomo" di«qu»li(f«J^t suf.ofMon,^.,. and tho eoDtraot to disqualifj must bo one entered into while holdinj^ of^ee I

interpret it as defendant's counsel do. Tho looses of 1 870 I do not >|iee t(i f«II
1»ithin its enactment so as to disqualify defendant from holding the otBoo to
which he has been recently elected ; it mi^ht have been otl.orwise, perhaps, had
defendant been continuing his eouncillorship (under his fi.rmor election) say toMarch. 1872 instead of 1871; b,ut this is a question that we have not toL
upon. In March, 1871, defendant ceased to be o Councillor under hit former
election. Since his present holding of office he has made no contract with the
Corporation. The plaintiff himself a»ks mo to hold tho resiliatioii ofJease 6fMarch 13 an utter nullity. —

led, seeing what I

k"

To conclude
: the, llcquflto of plaintiff cannot be malf.™,„„u,

rule upon the last question
; so it Isdismiitacd, but witholit costs!

JWkin,d> Monk, for the petitioner. I

.^*''""" '*""'^'*-

F. Catiidjf, Q. C, for the defendant. -

T. W. Ritchie, Q. C, counsel for defendant.

(e'> _____
"•

CIRCUIT COURT, 1 870-

MONTBBAL, 30th NOVEMBER, 1870. ' .

Coram Torranob, J.
^

*Na34.

BeUtU vs. L* Union St. Jaeque$.

> fl«,D :lTh.t by Action 91 of the B. K. A. Aet of 186r?the PMI^menl ofC.nads Hm <k«I».l» \»s^l.tlv«uthority in .,1 „.t.er«of insolvency, .ndiin Act of the Le«I.I.Tu"^^^^

.^ !^. ""r^f'T"!
•»""»""»» »'•» •noorpo«t«l BeneBt Society. «, m to fom^owto recede from the Society 9200 once for lUI, ln.te.d of .m rent ofJ. 6d rn^W on ttlground th.tthe Society w.. In.olv.nt. l.uncon.tltutloniU .nd nnll.3«rird2li^Mby the Conrt. h.WnK civil Jurisdiotloi, within the P«,vlnce.

•"«••>"»• «>«"•"«• ••

This was an action to recover 143.50 from a benevolent association, of whiok
the plaintiff's deceased husband was a member, by the rules of which sh«
alleged that she was entitled to a sum of $1.50 per week as long as <ibe lived and
remained a widow.

(

The defendant pleaded an Act of the Legislature of tho Province of Qaebeo,
ol^date the 1st February, 1870, chapter 68, by which the defendant w«»
empowered to convert the claims ofthe plaintiffanto a sum of $200. to be onoe
paid to her. .

.

Payntietoforthe plaintiff alBrmed that the Act in question was ancoDStita-
tional, null, and of no effect, inasmuch as the Legislature of Quebec had a»
power to legislate in matters of insolvency and bankruptcy ; and that the Act ia
question violated vested rights, sod cited

:

. \^,
2 Bell's Diet, po. Insolvency.

' *

X~k
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/I Boll'ii Diet. vo. D-inkruptoy. *

Dalloi Hdp. vn. Fuilliu, A Bankquerouto. Duvergicr, p. 368. .

Mnilhcr titi ChiiBwf, l{dtri»«otivit<$ dun loin.

2 Ciitihot, Qu. Traiw. p. 88,

TomiANOB,J._Thop|..i„Hfr contends that tho Lo«iHlaturo of Queboo had
notuun.omv to paH8„n Act liko that under conHidorution, which would foroo
the phuniiff to <ion.,H,un.i for her dobt. h is noocsHary to eian.ino tho extent of
the imwor;, of tho Loeal L.«iHla.uro and bIho those of the Parliament of Conad..

??" V""t
^•' "• y '°' "• 3- "• »l (•^"«''» «« ••'» " UritW' North America Act.

IH07,
) dcclarcfl that (notwithntandinj,' anything in thi.i Act) tho eioluHive Le-

g.« ativo authority of the Parliament of Canada extend, to all matters coming
*ith.» tUo olasHcH of «ubjoetH next hereinafter enumerated ; that is to say infer

"21 Bankruptcy and insolvency. 29. Such classes of subjccte as are
cxprcHHly excepted in the enumeration of the claHsos of subjects by this Act
a».''iKn.!d exclusively to tho I.egi.^latures of tho Provinces.
And any matter coming within any of the classes of subjects enumerated in

this section Hiiull not be deemed to come within Uip claM of matters of a. locol or
private nature, con.prisod in tho enun.oration of tHp classes of subjects assigned
exclusively to the Legislatures of tho Provinces." • '

On tho other hand, it is "right to look at the '• Exclusive Powers of Provincial
LegiNlatures."

92. In each Provihco tho Legislature may exclusively make laws in relation to
matters con.mg within the classes of subjects next hereinafter enumerated • that'
IS to say: inter alia:

"7. The establishment, maintenance and managment of hospitaK asylums,
ehanhes and eleemosynary institutions in and for the Provhioe, other than marine
hospitals.

H. Tho incorporation of companies with provincial objects.
16. Gebcrally all matters of' a merely local or private nature in the Province."
Lot us now look at tho Act of the Province of Quebec which is complained of.

ine preamble states;

" Whereas there exists in the Ciiy of Montreal a benefit and benevolent so-
«. ty duly incorporated under the name of tho " L'Union St. Ja^uos de Moiit-
n-al whereas the contributions levied on tho members of such society are too
'•n»M,^Dd the benefits, especially those granted to tlie widows of deceased
membelrs, are by for too high

; and whereas, such disproportion between the con-
tnbutions and the benefits has already reduced considerably the resources ofthemd society, remarkably encroached on its savings, and prevented the balancing
of receipts and expenses, the latter having exceeded the former for more thanth^ years; whereas the half of the widows of deceased members, that is two out
or.foar, have understood such state of affairs, and como to the relief of the said
society by agreeing to allow their weekly and life benefits to be lessened, and to

'

«xchange tlnrsame against the allowance of a sum to be once paid : and havinsj
not exceeded t200, except for such ofthorn who h«4 not.Ir^ndy roncivnd ns sucL-

BMito

L'Union SI.
Jioqim.

K

.^
aDeq,^umpf|200; whereas it would bo unjust an4 altogether injurious to the

----^: "i^^ -

'--- •—
:

-'

'

"- -^-' :; -- -^v-—.-;
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MM«
ft.

It'Oaloa St.

Intorem. of th« iiiiid aneiflijr to eontinuo to pay weekly •nd^llf* bonoflU to tht
two widowi haviiiKrcfuiod toooiuply with tho term* offon!.! to the other wi.lowi
nd by them ncooptcd

; and whcroim the raid two widow* (>er»iiitinK in thoir re-
Ajiol have alrMdy rvooived in the wny of ordinary bttnofite « ram eioeodinK that
of 1200 ; wh.rc«»j^it ha* b4>on ahown thnt the financial condition of the nid m-
WHJiation docH not ponnit of ita coniinuinK to pay to the two widowi aforoaui.!
their provio«a ponaiona, which, even if it wore diapoaed, it oouhl not do, without ^

cntainn« ita own ruin ; whoroaa the Act in^rpori«itiK the aaid Society doca not
allow to decree thnt the terrua uocopted by the two widowa aforofcnid ahall bo
bindinn for all tl.o widowa of ita deoaacd uieiul)en) ; and wlioroa; it U expcdionf

_
to,rcroody such uofttvorob^ atatc of affuini, aa prayed for by the petition of the
•uid Society.'^'

^
It ia plain from thia preamble that on the lat February, 1870, a dlfprop*.

tion between contributiona by, and boncfita to, membore had oon8idorably*|: •

duot'd the reaourooa of the Society and prevented the bnlnnoinK of receiptiM^
expenditure

; and further, the finunoial condition of the aaaooiation waa Bucil» tS?
it did Dot permit of ita continuing to pay to the two widowa their previoua pfc'n»

•lona, that " it could not do 80 without enUiling ita own ruin."

^

Is there, inaolvency here? The Coutume ^e Paris aay;?, Art. 180: " Le oaa
" de la diconfituro eat quond lea biena du d^biteur tant mcublea qu'immeubles

^
" ne suffisont nux crdonciera,"

Bell's Diet vo. Insolvency says! " Wh«n a person's debts ^sged his estate be
is said to bo insolvent." .

CjT^
The Court may sofoly conclude that the affairs of the SdMo|y defendants)

were in a stute «( insolvency. • .

Such being the condition of the Society, the. following enaotmcnt bos been «

passed by the Quebec Legislature

:

Seo.l. The aaid Society, "The Union St. Jaoguiss of Montreal," is hereby "

authoriied to convert, in the ordinary manner And form of ita proceedin gs, the "

benefits of the said two widows, to wit : I'ame Elisabeth Brunet, widow of the
late Albert Tessier, and Dame Julie Beliale, widow of the late Proapire Tour-
ville, into the sum ot |200, to be onoe paid to each and all of them."

Sec. 2. Provided that in case of refusal taaooept, the |200 shall be kept in trust.

Sec. 3. Enacts that in the event of the Society becoming possessed of
•10,000, the rights of these widows shall revive.

We now come to the important question whether these enactments were be-
yond the power of the Local Legislature. On the one hand the Provincial
Legislature has exclusive legislative authority with regard to the incorporation of
companies With Provincial objects, and generally all matters of a merely local or
private, nature in the Province. We tnay say that the incorporation of the so-
ciety is to be made or amended by the Local Legislature.

On the other hand, the Dominion Legislature has exclusive legislative authority
in matters of insolvency, and there is this most significant olattse in section 92,
defining the power ofthe Parliament of Canada. That Parliament has ezclnsive
legislative authority over " Bankruptcy and Insolvency," and farther on it ia

.<-_j ....
. "wibjeett MtttttWated iirthig^a
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roptoj .nd in*,kenojr) »l.»ll not bo d««m«l t., oom. within th« ol.n of m«ttcn.
of. looa or pr.v,.f „„turo, «ompri«,d in rl.v o„unu,raei„„ of tho cUm^ „f nub-
J.CU by this Act oi»iKMe.l ..,ol«Hi»«ly to .h„ Logi^Uhirt,. „f th« Prorinoo..-

In other woflMho Uup^rM Act d«ol«rc.. fl.>t, whut tl.« I'«r!i«mm,t of (7an«d..
ulone o«n .In, „,„1 then, to m«ko if moauin^ plainer, declare, whut .ho Lo«..l
iK«((l8lnlurtj Hlmll not do.

ThoCourt iHofnpioion th«t "Tho Hriti^h f^orth Amorio. Aof, I8«7," b^in*
.h. In.FK.rul Act ju^t now under ooo.idora.io... hn.. in „h p|„i„ la„K^,.^„ ., word-

of.n.olvoncy.d,r.....lyor .nd.rco.ly; and thor. fore tho Provincial Ix.Ki.|,.furo h.d
no power to^n.-.k. a law by which the .iKht. of ,h« plaintiff to receive d«rin« hor
widowhood 7«. «d. ,H>r week should, by rounoa of the i„Holvency of the SocLy
^

co«.po«„dod for a.u.„ of X.'iO once ,«.id, which i. the „.o«„in« of .cction l'

fltlie Act to relieve the Union St. JaoquoH of Montreal ••

The ju.l«n.ent of the Court i., theriToro, in favor of tho plaintiff.
rhe Court having heard tho p.r.ioH, plaio.iff „„d defendant, on Iho moritaof

thi» oau«., having examined the procedure of record and duly dolibe.'utcd •

UnH.donn« .h,.t by virtue of the conntltution and by-laws of tho society, dc-
ftndan

,

,n forcg at H'o date of the adiuisnion and dea.h of the plaintiff-, late hus-
band, I roHpArc rourville„ the plnintitf had a ri«ht to claiu. and receive from the
.«.d Bocielj^a wckly life rent of 7^. Od. so lo„>. „« hI.c should remain a wi low.
and her conduct witl.oul reproach. C.nMderinj, that nucI. -life-rent of 7h. Od pe,^

r » TJIZ
""•'"''^ '"'"'" ^" ^''"'"""^ '"'*' "" "'« '»"• "* A-a"-' last, amount-

ing to •4,{.50
J

«

A«?i««7tf."'"'' r" rV*^"*^ ^' "«*"'«" »» «f " »h° British North America
Act, 1867, the exclusive IcKislative authority of the Parliament of Canada
eitend. to a I matters of i„«,lveney, and " any matter coming within any of the
el»»e. ofsubieet. enumerated in the said section 91 shall not be deemed to con.e
mthin the class of matters of a local or private nature, comprised in tho
eanmeration of the classes of subject, by them not assigned exelu^ively to the
Legislatures of the Provinces ;

"

J "^

Considering, further, that the Legislature of the Province of Quebec bad no
power to make the Act numbered chapter 68 of the statutes of the Legislature of
the Province of Quebec, passed in .the Session held in the 33rd year of thereiRn
of her present majesty Queen Victoria, by which Act the plaintiff, in view of the
iDability of the Society to meet iU engagements, was compelled to compound her«d claim of 7s. 6d. per week during her widowhood for the sum of 1200 once

Doth overrule the plea of the defendant, and adjudge iind condemn the defen-
<tont to pay and s^tbfy to the plaintiff the said sum of $43.50 demanded by tho
present action, and interest thereon from the 25th August, 1870. until paid and
^'"

laio"ff

'*'''"'"'" " '''"'°' '*^^*""- Barnard & Pagnuelo, attorney, of

Barnard^ Pagnudo, for the plaintiff.
'^°^^'°^''* ^°' P'"°*'^'

" WIT, Xtorfon (f(7OTjrioB, for the defendants. \

n«itaia
»«

I Dntoa M.
Jmi|MS.

i-l

'Hi^
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I .
' CWow NlOtlTTR, J.

HT lirAOINTIIK, 11 JANVIKn, IB7I.

Jwii-i* q,N„ „p„, Wf..h.i.,»,l„,i.d.. o«llo«ii„„, d«M unJu«m»«|id«di..HK ..

. .|.rt, .«, ,H.,„,..,.„. J, , .J^U,, 7,„.,. „„., h..m..l,.«„l..„
' """'"' "*

•»•!« d<)(* n^u prt«w.mw»nl,
P"ur «« ,w «• |«| <„» p»i aa. ^ pour t»„ il

LoM ftitsdo la oauTO Mont coui-oi :
*•

Ue. ii.„,.oublo Hppui;(^..,t «u <W(o„.Iour n M vondu ,mr lo Hl.drif. Adolphonoy ct nl, oiA«nfivr. hy,mtl,<Jo„iroH n.oulion..6,H au cortifloat du JW^iHtrotour oot
^U5 coll,K,..d- p<.ur l» «,m„,o do •24U0.«R,b«l.nc« d.,p d.-nier. prdlovd., ct « ,„
d6ductu.n du „,„„t,„t c„ pri,u.i,,,d ct in.d.fl.» d'unc e»bli«ation A ou« ooDHen.w
par lo ddlviidcur en ditto du 13 fdvriiT 1803.
he jiiKomcnt de diMributioii Cut l.oiiH.loKud Hani oonto*eollon

,

_
AprA« l«,n.o|oK„tion du j»..t«,„ent d« dintribution, K. B. Dufort. orAincmr du

ddlendour, n.onti.M.n<J auocriiHcU du rd«iMrnt«ur, H,.,.,„.a par ^mV'""" Adolphe
Kojr do con.par«l.r« dovunt I,, Cour p„«r ]'i„u>rro^'cr houh Hcrmont ,\ I'offot doMvoir « »)„ byp.,tbd.,uo ,H,ur biqu.!!., il tU„it «i„.si collo«,u«}, n'uv.dt p..., iti di-
chnrKdo on tout ou ou pnrlio, on oonlbrniitd A I'artlolo 7.41 du CJ..do do FrooA-
dure.

"

Lej,r6po„«,, d'Adolpbo Hoy eonntataiont qu'il .vnit rr,,,, anidrioaromcnt A
,

laffioho do CO jugoniont do distribution, divmoH soinmos d'ar^ont on paioment
de panio do sou obliKotion, ot quo deduction faitedooci.5«,.nmoH dVn?flnt ii lui
rostaif dft le 15 8..pte»,bro 18t{4,'?<ino balance on capital et intirflu iu><qu'aloni d«
f^lin.aH Kur liiquoHc il nlnvait plus ricn ro^u dcpuig.

'

,

E. B. ;)ufort'pr<Ssenta alorn une toquOtc au tribunal m>ur rop<S«ti«n des arli-
cloc 751 ot 741 du Code do ProcAluro civile, A I'offct do fairo rondrd par A

< Roy I., «onnno do •33.27, ct de fairo fairo une distribution suppldmontrtifo do octtc
wmna., en h« fondant duns Ha ro<,uflto aur eo qfto Adolphe Roy n'ovait droit d'etre
oollo,,ud quo pour la balance do «,n l.ypthoquo re^t^c Hue lo 16 Hcptcmbro 1864
plus ,M,ur dcui uns d'intdr^t et la cournnte, „um paH nu-dcIA de cos deux aoB et
la courante, f.i.ant uno somn.o totalo do f24()6.38, d'oA A. Roy m trouvnit avoir
rc«u uno ««„,„.« do 133.27 do pl«« quo co pour quel il avait droit d'etre iolloqtid.

A. lloy contcsta celto roquflu-, en p.^teadant qu'il lui 6ti*it d& bcaaooup plos
__,- juo'oopourquoi ilavaitd.d ooI1.h,u6; ct qu'ooeffot losint^rflt* A luidfts depuis

y
le 15 8cptcn,bro 1864, A vcnir ,u« jour do la vente de 1'in.mouble, r^uni. « I.

^
balance rost^odae lo 15 Hcpten.bro 1864, formaicnt la Bon.mo deW()22.47 eiod-

/ .

<i"»t con8^quommentdobeaucouplen.ontantdo,a.»n»„.,ti,n
Kf il pr.^tnnrtit

T^
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J« plu. ^ae |« pnH^d< .d„pM p.r K. II. Dufori oVt.U p^ I. ,fm«Mtf qu'll
def.a«n.ploy«r;,,««oepr,«*.W .„diqu< d«n- UrUolo 7ftl du (inja .|« IW-
mltdiJA r..yu,« «t qui «m«<r,.u,m.«ont no lul dt.lt pa« dft.y,, ot n.ill.n,o..t 4
.b.««,r|«rdrod«oolloo«tl«n,d,.,.. ^*'1)u«o,„o„^ a« distribution

,
quo lo «,ul

!««>*. «q««p„„,^tpro„droM. Dufort po«r fair. oh„.«o, «t ordr« d« ooU
'

^gemcnt d. di.»rlbuti«« lui.„.l.«, d*.n. I«,fljo„n.do I'-ffloho, .t A ne p«. !•W«or homoLv^uor tan* o.»nUmiaH..n. Oi-«uit lo Ju«o,nont

:

L. Oour, e.o., «»o.. «to.;C.u»i.Mr«nt quo lo. dit or*,noi«r. Kpj nWnt prw At<«U<>qu^ p..„r t.,u|o h dotto, quo l.,ur d..»«it lo ddlondour, ct riVon roo.vant I.«m»o pour iuqaol • ||. ontM oolloqu*,. ||. „« ,eeo»aiont, .prt, deduction falf

riinon do lour ordnnoo lijrpotli^niro

;

Coo.id4,.nt quo .i toutefois I,.* diU orrfunoio™ Roy „'o„t do prtftronco pour\m Jn'ArAt, que pour doui annAc» ot ooui do l'„„„<!o oouranfo. il. out ot ovitdrou do rdcbmor ot do rcoo.oir do lour ddbitour tou, lo- intdritn ju.qu'A pnioment«U«r do lour dotto, ot quo «'il, .mtM mi. 4 I'ordro pour partio do lour dotto
'

«mlr.iremont A'lour.ran« A Tonoontro do ordanolon, l.ypo.hdoaiw. aub^quonf
ki oontcution. noit du ran« ou di. mirito do ootio o.,IKK,ation, doU ot dotait .oWro au.funt lo« ri«lo« ordihairo, do pr.«6duro dan. I«i iostanooa ordinairos. et
flonforni^ment A I'artiolo 743 du Cbdo do Proo6.luro

;

'^'

Con«ddruntqaolejusomontordonnantltt diHribu'lIon .yant «.6 homoloKud
h. p4rt.«, qui «, nr^tondcnt I<5hAo, par m>. disposition., doiwot .o pourvoi;
•ontrotolju«o,no«t^||p. Toio. prdiouiro.,qua„d orrour oat .lldKuieVot noD '^W I. vo» oiooptionaolW pr«»uo par lo- artiolo. 74Ut 751, d^olaro lo ditDufort mal fondd dan. to «K,uftto ot Oontoatation, ot I'oa 'dibouto avoo ddpoo. «u
profit dos dita Hoy.

r -

-'^ Jug^mont renToyant la roqudte aveo d^pena.
Chagnon 4k Siootte, ponr Roy. - ' *^

;

BourgeoU <t Bachand, pour Dufort.

(H.w.O.) ^

-^aPI^Riail COURT, 1871. V,
-4.

•-
I -v ...

„
.

MOHfTRRAL, 8IiT MAY, 1871.

Coram ToiiBANOi, J.

,1*0.667.

DavitUon n, Cameron.

held to «lT« (Wearily Ibrooi*. upon hi. lnoldwt.l demand.
">"»"• »"*«^. wOlbt

PlR CoBiAif. Ooanwl for plaintiff and inoidonUl dofondant haa moved fdr

'

Umtmima

I'alu^ala,

. i

^:«V. ...- J 5_:
•. . » <»
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«DaTdltoD
Tf.

CUneroo.

.»

The Court orders, under the Article 29, Civil Code, seouritv-for costs to b«
given by the incidental plaintiff upon his demand.
a p. Davidton, attorney for j>laiBtiff and incidental defendant.
PerkitiB d, Monk, attpraeys for defendant and incidental plaintiffX

' (E.O.M.) ,
• \

^^

SUPERIOR COUHT, 1871.
^

MONTREAL, 3Ut MAV, 1871.

. C'orann TOBRANOB, J.

No. 212.

\. .

' filler ve. Shaw et (fl.

.

"""-'•
'Vi:nurr,rz""' -^ -"•^ -""- «- •"--^ prot^t. wu«« »o.

I
,

'•^J:;;S;'°'-"»--"'«>««''-tto«'««.n.^^^^^ coming. whUegWage,ye.c.,*

8. Th«t the period of protection will be decided by the Court.

John A. Perkins, tor plaintiff, petitioned the Court (and fylod affidavits)
shewing that John Miller, of England, noV i«.New Yoik, was thj most import-
ant witness for plaintiff.

. He refused to attend this Court, fSlng arresVbv
JJavid Torrance& Co., who had lately recovered judgment against him for $7608.
That he could not be examined under Commission Rogatoire for reasons stated.
He^ therefore, in this suif, prayed for writ of protection, or" for such order as re-
<iuired. Witnesses, as well as-the parties to a suit, are protected by Courts ofjustice
anJ privileged from arrest on c..;»7 process during the necessary time consumed
by them ingoing to the place where their attendance is required, in staying

^there for the purpose of such attendance, and returning thence. Lightfoot v*.
Cameron 2 W. Bl. 1113; Meekins vs. Smith, 1 H. B1.636; RandalU,.

It?' K\ ^ ^^^
'
** "'"^ ^- "" ^'g'^y' 7 C. A P. 4 ;

see also 2 Revised
Statutes ofNew York, 40?, 403.^ It is not necessary that the witness should be
served with subpcena. Arding v.. Flower, 8 T. R. 536 ; Walpole v,. Alexander
d JJoug. 46 A reasonable time is allowed to go and return, and the Courts are
disposed to be liberal in.making such allowance. The oa<»s upon this point are
collected in Strongs. Dickenson, 1 M. and W. 493. Upoi, the application
counsel also cited Brooks vs. Chteley, 4 fiar. and McHen. 295; NorrU vs.
Beach, 2 John R. 294 ; Hurst's case 4 DaB. 487 j Smyth vs. Banks, 4 Id. 329

;

Bonrs vs. Tuckcrman, 7 John. R 538; JSeaver vs. Robinson, 3 Duer (N.Y.)
6-2; Selby r». Hills, 8 Bing. 166. Counsel only pretended that phitection «»
a^inst arrest up^n civil process, not upon criminal or quasi criminal pricesi.
^he application was entirely a common law right, but the allowance of time dil-'
«retiona \. ^ -

- ,

_yoAn Z.MorrU, for defendanta, contended that cause shewn was insufficient.
Ihat there was no such proceeding by the laws of this Province. That to op^D
the door to parties attending Canada to do their own business, under color of a
writ of protection, would be dangerous. Such writs are granted in theUnited
iatates and in Englaal, but not here.



SUPERIOR COURT, 1871. 219

PiB Curiam The appl.ontion is . novel one, but .dopted both in England
. d the United State- In Scotland it has alone been brought into disrepute
by hav ngbeon abused The Court ««i that the evidence sought for could not be-well taken ufnder Commission Rogatoire as by evidence vivd voce, and is
therefore d.8pos<,d to grant the order prayed for. The cuse shewn is sufficient

r
'»'«*"'^o"Ues cited at the bar*r«.pplic.ble to the cas.. Greenleaf oTEvi-

dence §§ 316^18, sa>^ "This privilege is granted in all ca.e., where the

f; ;T *''''.r*r'T»«» '" gJ'«« «» -J ""tter pending be/ore a lawful
mftano/, having junsdictio^f the cause." It extends to . witness coming f;om
.broad without a sulf|KBna. l^idd's Pr. 196 ; Noeris vs. Beach. 2 Johns 294.
But It IS discretionary to fix th^llowance of time, .ad therefore judgment i»
given hmiting the period of protectl<(n.

6"«"*i»

Perkins& Mqnk, for plaintiff.

. Ritchie, JUorruNk Bote, fot defendaVs
(J.A.P.) ^ '

^

Millir

Shtwatal.

;CUIT COUBTL 1871^

A

MONTREAL, SlslHAt. mi
Coram Tobkanos,

Nos. 1762, 1763, 1761.

Ramage vs. Lenoir dit BoUa
Stole vs. The Mame.

Renix TB. The $amti

ITIutinohoontrMticanibeeiilbwedatUiw^yiult.
i ,

V \
v^h^rj^"?'*/*"^!?'^

claimed wages for servi4of themselves and

work done to have been carrying voters to and from poIlV afthe munioinal

TLI^ f T^**
«mdid.te, RoUand, pleaded that h^Ler engaged Th;.caters or contracted and that the workdone was iuany ev,iegal auLn "Il^repubhque. Thomas MuUins, member of his comi littleTwho enZld

thecarter«), relied upon the faotthathew.8bat.gent,Vnd^ ^
Cwho engaged

responsibility.
j \A T. ^Montigny, pour le d^fendeur, a cit<$ le aSe V. <|. 17. h. 3. qu'il p,«.tend s'apphquer aux Elections municipales, vu qu'elle n^

««.tou municipaKnavons nous pas I'art. 989 du Codeic hril quAdit que «' leCO trat sans consid<5ration ou foud^ sur uue consideration ill^e X Js effel

wcqntraireaux bonnes moBursou 4 1'ordre public"

" ""^piriaioi

Si do"- ' '• -

no persbnaL

3. qa'ii pr^-

luetrtton n'es^pMrprohibgft |>af loi, elleU'est oer-'

./*

:^.
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^

tainement par I'ordre public, et oontrains aux bonnes moBara, et o'cst aiosi que
_dit Bol-l'ont oonHi(]<Sr6 lea Wgislatoure qui dans la loi oonocrnant les dieotions, oik ib

disent « il est d<5olar6 et ordonnd que le louago ou la promesse de mjh ou le

paiement d'auoun choval, attclogo, voiture, etc., seront des aotes ilWgaux".
"ils ont exprimtf, dans le.pr^ambule de oetto loi, que oes men^ tftaient mal-
honndtes etd^moralisatricos."

Lo contrat sur loquel on s'appuio serait-il prouvd, le savant avooat prtSteod
qu'il est sans effet.

J. A. Perkins denied that the Act roforrod to aught but parliamentary elec-
tions. It has no bearing upon those oases which wore municipal election engage-
ments. Upon matters in issue he cited Lord Kenyon Rider v». Mooro and Francis
V8. Cliff, 371

:
A committee are to bo considered, both collectively and Individually,

«s agents and oandidotes, answerable for every act done by any of them in relation
to the election, notwithstanding proof given that many acts done by them-
selves without participation of others of them or knowledge of 8. M. As to
employment of chaises, vide Honeywood vt. Goary, 6 Bsp. 119.

ToBBANOB, J.—The law referring to parliamentary elections cannot be
applied to the present oases. It is to bo regretted that the Logislaturo has not

;
thought proper to extend the provisions in question to municipal elections, but
under the circumstances judgment must go for the plaintiffs.
Judgment for plaintiffs jointly and severally against both defendants.
PerKns <]& jlfon^, for plaintiff.

7Vu(f«; ({> (2e ifonr^ny, for defendant Rolland.

T.C.d! a C. DeLo'rimier for defendant MuUins. '

(J.A.P.)
— "

. '

*.<

r

/ o

'<S

SUPERIOR COURT, 1870.

MONTREAL, 30th SEPTEMBER, 1870.

Coram BEBnusLOT, J.

No. 1811.

'
j\ Toland m. Spencer.

HuDi-Thtta aealhri^g nan who had been amsted by eapku ad re$pondend»m, and lammoned
(before tha/Ktnrn of the aetion) to answer interrogatories $urftU(i et artielei, may, oa
•pedal apbUcatlon to aJudge in chambers, based on the neeesrity ofhis immediate depar-
ture from/the conntry. be permitted to answer snch interrogatories before the day stated
In the Simmons, and hls.anawer so given will avai 1.

This was a nation by plaintiff to set aside an order granted by Bbauobt, J.,

on the 15th |»f August, 1870, permitting the defendant to answer Intenog^
tones turfails et articles and likewise the^an^rs given. The defendant a
seafaring man, was under bail unSer a capias ad reyxmdendum, and before the

return of the action was suinmoned to answer interrogatories sur/aits et articles.

And, being immediately about to leave the oountay in his vessel, he made appli-
* cation, based on the necessity of his immediate departure, to be allowed to answer

the interrogatories, before the day stated in the sammoDS. The permission to

~T

*>
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mwer wa. granted on the ground that the plaintifPs «un.mon« to answer the
,nterrogatqt.o. waa in it«,lf premature, and « nece,»itate rei
The grounds of the plaintiflTs motion ^ore because the judge in ohambors had

rrsrjut.'"'"" '"' •""'"" ^^^ ^-^ ^ ^''''-:-- -^^
P« Curiam :-.Ioartnot see any just grbund for setting aside the judge'sorder or the defendant's answers. The ease was one of urgent neeel y'

a„d IUnnk. the judge had a perfeet right to order as ho did. T^^e plaintTrhims^lf

J--e, was pre^uat^re in his own p^ding. The motL is th £

Tolud
v«.

8|MM«r.

Perkins ^ Monk, for plaintiff.

Bethune & Bethune, for defendant.
(8.B.)

Motion rejected.

SUPERIOR COURT, 1870.

MONTBBAL, 30th SBPTBJIBBR, 1870.

Coram BerthbLot, J.

No. 1811.

Toland vs.
_ 1

Spentfr.
»>i >

.
This-was a motion to have the case tried by a special jury, and was resistedon the g«,und that.the action was not susceptible JTbeingX tried

hiiSwTr ^T^^' ^^ " "**' *" ^'^'' *« ^"'"^ «f • P"' of horses,

Sll wLT'" 1 ; 'T' ^"^"' •" '^ -nlbading^which the dccluratio.^•U^ were drowned by the negligence of the defentiant.

«.« rfifft/, against moveable property; and.m the case b not a commercial one,
1 m of opinion that the plaintiff is not entiUed to « trial by jury. The plaintiff
will, therefore, take nothing by his moaon.

F* ^m

Perkins & Afonk, for plaintiff.
*'"*^'*° ^^^^'^ ^'^ «j«"^-

Bethune dt Bethune, for defendant
(e.B.)

:
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COUR SLTERIEURE, 1869.

Kn Revision.

MuXTREAL, 30 DBOEMBER, 1869.

,
Coram M9NDELET, J., Bkrtiiel6t, J., afACKAT, J.

• ''
, No. 330.

Lynch vs. Dunmn & D,g,can, I)o.nandeur en, faux, & Ziyxc/., DtSfcndeur en
faux. f

^n<?p :-Que le Protonofaire dan. un di.trict oJ^ le JuRe qui y .dmlpr,tr« U JuMioo eot lonu d» I. I«i

J ^1^-* ^"'"; ^??^' '' ^'""'°'«'^'''" d« '» Cqur Sujj^riourc. A Beauharnois, pour
.

J(*

District de B«aul,arnois, sur requete i luipr^sentde par le demanded en
ywx, demandant le compulsoire de la .minute attaqu^Je de faifx, donna I'ordre

ff^xyant, «Vu la fcqufitc ci-dessus, nous TaccordonB et ciijoignons au dit S
/Brossct Notaire, d^poaitnire de la miniate de'l'acte do transport ci-dessus men-'
tionntf, de produire sans d^lai, A notre Greffe, k Boauharnoin, la dite minute."

.
La prftc^dure en faux fut ensuite conduite par le Demandeur en donnant les

«v,s ordmaircsda ProccV, Verbal dehvminute, etc., etjugement U\ fut rendu le

7 noyembre 1868 en favour du Demandeur qui, sur motion du 3 novembre
] 868, avait fait rejetcr I'inacription en faux le 14 nove^bre 1868.

^ Ce jugement ayantm port* en revision par le D^fendeur et Demandeur en
faux qui pretendit que lo Protonotaire n'avait pas le droit d'dmancr nn tel
^dre, 1 article 167 du Code de Pro«5dure Civile pe donnant ce droit qu'A la
Cour ou a un juge en vacance. v

MoNDELET, J. (differant.)-C'c8t le tribunal ou un jqgeen vacance qui mh
peuvent ordonner queie compulsoire ait lieu, & n.oinstoutefois que le juge
sdit absent et que cette absence soil duement constattfe et dans^oo oas-li seiil

le Greffier pent agir. On ne pent, on ne doit pas pi^sumer jFabslnce du Juge,
on doit non-sculement pr^sumer, mais tenir pour certai(t/q.ie1e Ju-e^tai^
dans son district. Ccl. pos^, je compulsoire ajant M6 ordonn^ par u°n fonc-
tionnaire qui n'avait aucune juridiption, pour ce, il est nul et il va sans dire

^
que lo D^fendeur n'^i^it pas tenu de produire des moyens d'o faUx. II a ^te
foreclosiildsalement; cette forcclusion est nulla ajnsi qUe tous les proctfdiJ? qui
I ont suivie. Cost unc question de juridictlon 4 la diScision de laduelle, comme
dans toutes questions de ce genre est de itrictijurU. Co n'cst pas I'occasioo
d'apphquer la maxime qui fait r^patejr bien faits, bene recle actllea proc<5d6s

'

d'un officier public. La m-aj6rit* de 1* Conr, tout en invoquant cette maxime,
« est fondde sur les dispoSitionli da statut de 1864 qui oblige le Ju^e adminio-

_.
trant la justice dans le District de .Beauhamois, de ^&ider A fiedfojd. 27i'28
Vic., chap. 39, sec. 19, 1864. ~ -

"

*
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Le jugoment est oomme Ruit

:

La Cour S«p<5rieure .idge.nt i Moptrtal prt«entemeDt commo Cour do ILi Du„^*.

A"fZJ:l°dL%'''°'."''"""
'""'''»''''• i"^""". '"-fin..

I HonoraUo Jug. Mon<l«letj(i«8™„t. ^ •™>" i« iwloDdnur.

•• Jugement ooDfirmtf,
"

^

VP«r*,W^ Rufn,ay, avooats du Ddfendeur et Demaodeur en faux
^/•artcAattd, avocat du Demandeur et Ddfendeur on faux

Ann

COUR DU BANC DV ROI, 1841.

^' MONTREAL, 19 JtllN, 1841.

Coram Ptoe, J., fioLLAND, J., Galb, J.

'

No. 2317.

• premter marUga. -
•«»'™»ni«nx, u^iM 1 • ainii «poiu«, Ifnonmt l'exis(eno»dtt

l.rl^- r, ^ ^*"**''"'^P°"«5^ Montreal feu Ellis Roland songe regime dej. comnmnauW, etqu'ell^ et son n.ari avaient acquis de8 bCL^^^^^^^

• r«« la lirtiH K^ r.''
'*'**'""•«*«" "f«««it ded^livrer A la demande-

ZliairCorieD?':; " ^PT*-"^"""""* *«-••"""«• I^ad^laraUot

niTi 1 ^2r 5 ^«'^'"*«"'«"«»it compto A la demandewsse de son adminis-

«^tL^i::S^^— '« 8 Wi83,«,n«„..n.e.t .«,

» 3 •

.i ;*i-
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h!L;W ^5? ^n"''
'^***' ^"*' ""'-''""' "' ^'"'"'" """'»"'• "•''JroH.dront «^p.r*.menu la-Cour, p»r rcquito ct tiercc-oppoHition, la prc...iA««cl..,naut Ics bicn,

,o. iaisMSa par iiliis Koland dans los terinos suhranis :

lo. Ann Hughes alldKunit que le 4 noflt ISdOilJo avnit <tpoH,s<5 lo dit KIH,Roland ou Rowlands dans lo p«y6 d^o Guiles, sans «u6u., oon.n.t ^crit '

quVII.
aviut. v^ou plusieurs anndos avco lui et en avalt cu qdatro enfantn, dont Hroi.

'

avaiint surv&u i\ lour pdro ct vivaient encore.

Que vers le 20 D^. 1807, le dit Ellis Kowlands I'avaU «h..ndon«do sans cause
et etait all6 au-del4 dps mors, savoir & MonlriSal

;
quo la delnunderess* Gre-ori *

avait ^pous* Elljs Rowlands, saehant qu'il etait «,ari<$ et que sa fcm.no dtuU
encore vivante, qu'en eons,5quenco le njariajjo contract^ entro E. Uowlands etA. Gregory «tait nul A n'avait donnd auoun droit i cetto derniiro *ct quo l«
jugcment rendu en sa favour devait fetre mis do c6td

;
qi.fe d'anrds la l«i ooniu.une

dupays dcGalles (Wales) la rcqu<5rante Hughes avait droit il'u8uf,uit d'ua
', tiers des proprMJt^S aoquisi-s-par son mari et quo par la loi du Has-Canadjt die

avait droit H la nioitio do tous Ics bicns ,)ar lui acquis. En oonsdquonoo olle
demandait qu'cllo fut reyue tiers-opposanto. pour cmpflohcr rexdcution du ju"e-ment obtenu par la demandercssc

; que ce jugenient fut mis do c6t<5 : qu'il fm
dtfclart- qu'elle avait droit & I'nsufruit, sa vie durante, d'un tiem des biens laiv^J,'
par Ellis Rowland; qu'elio fut do plus' d^Jolur^Q oo.umuno avec cc dernier
et comme telle propri^taire do la inoitid do tous Ics bicns acquis par lui

2o. William Rowlands apres avoir all6gu6 les mfemcs faits quo Tautro oppo-
wnte, et notamment le mariage de Ann Hughes, sa n.6re, avec lo ddfunt e£

,

Rowlands, di.uit qu'il 4tait n^S de cq mariapc, le "7 juin 1801, ot'quo lui etuuo
Boeur et une fr^ro aussi nds du n.§ine mariage dtaicnt les lirfritiorsil'^llis'itowlanda
etilvdomandaitqu^un- tiers do la succession lui fut accords. .

'"

La domaDdoresso repondi(a oca deux opposUii.ns, qu'elle ignorant I'oxistcno.du mariage d Ellis RowUd^ lor«iu'elle I'avait 4pou>e. qua tous les'biens acqai.
par lo d^funt avaicnt tftfliinsijicquis par lour industrio ct lour travail coannuns.

«
et qu en supposant qu'en verity le d^funt cut eU5 murii ainsi quo pi^tendu p^
les opposant8,^lle n'en avait pas moins droit d co qu'oite avait obteuu. •

II fut prouve que la dcmanderesse parai8.suit soup^onner o« avoir appris po».
^neuremcnt d. son mariage qu'Ellis Rowlands avait une fcmnio vivante ; mai. "

preuve ne fit pas remonter eette reconnaiesonce & r^iK)que du mariage.
lies deux oppositions furent li^bout^es parJojugemcot du 19 Juin 1841 Ln

jugcmentfl'est pasmotivi. .

'
*^

^MjiAya^foV, Avocat de lai dcmanderesse.
^^Aer <fe ^m»7A,. Avocats des opposanta.

'

,
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COURT OP QUEEN'S BENCH, 1870.

MONTREAL, 10th SEPTBMBBR, 1870.

.
Co^am Carom, i., Drcmmond, J., BADOLKr, J, M^nk] J. [

:

r

No. 8.

ETfliER, •

' AMD

THOMAS,'

A'PRJILtAMT
I

H»i».-'rii»t whfln a pronilwory note I. Mgn,i by proouftilon nroof „r .k 'a

'^"""">""-

This w|,8 an appeal from a judgment rendered in favour of the Ro«pondent hrIhe Supcrtor Court at Sorel.> an c parte action brought afiain.t th7^pp^,nf
to recover the amount of a promissory note signed on his behalf by A. Gemainwho claimed to apt by procuration produced in the Case, but not proved
Gabon, J., (dis,enlien,y -Action snr billet par I'lntim^ porteur, oontre leD^fendeur appelant, feseur du dit billet en favour do J. B. Labelle qui ra«r.li

endoMMSauDemandeur Thomas. ' "p" q".» 'wrait

LeDdfeudeur ne sachant lire ni signer a donnd au «omm«J Germain procura-

"

tion 1 autorisant i faireg^igner pour lui le billet en question. Cet'te procu
ration aRnei^ au biUerdevuit fitre en brovSt ; elle est dans cette forme etcomme telle devait Stre signdepar un notaire et un tdmoin. Un tdmoin a bien
signd la dite procuration etattestd par li que le ddfcildeur avait fait sa maraue
sur le billot sur Icquel est portdc Taction

; mai* le notaire a oublid de si-ner la
procuration, laquelle a 6t6 produitc en cour sans eette signature 6t' aveo Jll« A„
tdmoin seulement. V" ""

Le ddfendeur ainsi poursuiVi* compafu. s'est objects, par requfite H la fnrm«
de l-assignation, rcquSte de laquelle, plus tard, il s'est d&istr Internelld d!
plaider, .Is y «st refund. Apris avoir signe I'inscriptioi, pourjugement Ste par
le demandeur et avoir fait ddfuut de s'y readme, jugemont a 416 Jendu centre luipour le montant du dit billet comme dans une cause paf ddtaut •

C'es't d«
jugement qu'est appel. A I'encontrede ce jugement I'appelant dit lo quele
billet n est signd ^ du d.fendeur lui-mCme pi do personne dftment autorisde A «
faire pour liki,

«™ » w

2o. Que I'endossement en favour du demandeur n'est pas Idg^ement ^tabli
"

?o. Que le jugementr a dtd rendu sans preuve suffisantei
uf

Quant au premier grief, il consiste dans le ddfaut de signature* par le notaiw
de la procuratioq mentionnde plus haut. Cette amission de la part da notaim
est-elle soi^s les oirconstances, fatale, oontre le ddfendeur? Si oet aote dans I'dta*
qu'U est produit, ne valaitpas oomme aote authentique, ne vaut-a'pas comma

TIT. f"^ ?"'^ ^^- ^' ^** ^^^^^ ' ^' *""* P"» ^-^^--W,. jeJerais asse.
dispoa^ AJe oroire, etarr^arder cet acte -"oomme valabk, g'jl (jtnjt ^t6v^

*i 'i!

'f

qa'il he iut pas if^oetBaire dele faire.

I \-
WF

V
_J.

....«'..
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22fi COURT OP QDEENS BENCH, 1870.

KlbUr

ThOBH

^
Or il n'a pas 6t4 prourrf, pui«,u'il n'. M fait aiioune preuvo. Mala ^ultir

am... L I„ua.d «,f„„doaurIeHartidoasuivan.a do no. bodJ
;

'
'ar « dtcP C. vout ,,ue toute d<5n^gation d'un billet ou««r.. <-cr.V ,«,/o.„Z 1;e.ng p„y<5 aur Icquol oat ba«^o uno domando, aolt aooonipagndo d'u„rd oZ^;'y^mmeni^^n.,,^oi le document n'cst;,«, rrafr^o la ai' atu™d^l.;..,. ou cello do quolnue autre p.r.„„o au"; le document! luorS

D'aprcNa cet art. lo ddfendeur ayant comparu, (co aorjiit la m6mo choae.'il n'eutpaa c>«.paru d'apr^a I'art. 89 du C. P/C.) 1. domando portdo centre lui et ouf u.va.t i^guUiroment 6i4 aignlfido. oouime il I'a roconnu en retirant « rtqj; ,Worme, dtant fondde aur „n billot ou du moins sur un autre icnftl 7Ztn'«)«8 aeing privd, il dtait de son dotoir d'cn dier la vdritd aoua aorLnHr
•ayantpaa fait, d'apria l^t. 89. le demandour ae t^iHLrrdo f ("rlaucune preuve^ Le ddfendeu>.Stant done tonu de pier la valour tla vdl de"documents produita centre lui, la procuration ot le billet dtaient admia lana au »lut ndoeaaaire de los prouver. ^" "

La ddfonae me fuit I'eff.t d'uno cBkane, aue je ne aui, pas diapoad \ en^u

Z'le f rT f/".">-'r
"* '" '^'-^"^ -'^-- denndea";! aX*dana le foctum do 1'Int.md^me font creir. que le jugemont doit «tre confirm?

Te qu-ii dl
'" '^ ddfendeur „W. que ce qu'il ..rite et ne paierl qui

The majority of the Court maintained (bo appeal and dismissed the r^spon-dent'a action .««/ d >epourvoir, assigning the folCing reasons - ^

ollr I- ; r''.*'""^
'^"^ ^^' procuration in the respondent's de-c^ratien mentioned. by.yrtuo"whereof the said premi8se,7 note !^ed u,L„t

bthateiriT -f ^m'
•»''^^-PP«"-» ^y A. Germain as atTo „ ;or that effect, for the sa,d appellant, a« averred and alleged in the said declara

thtl * .T "PP^"""*. »"•« ""'been established In evidence. censidoriDg
th t the statutory presumptions ofthe validity of the signature t<^ promi^
notes does no extend to the procuration or power of attorney, by virtuewh3such attorney .s^uthorized to sign promissory notes for the al!;gil makers thre-
of. And considering therefore that [a the judgment Tendered etc, ^tc.' there iserror, doth reverse etc., etc., reserving to the said respondent his .;courl 1/
X*en^r*

''
°^""'V ''*'^ rospondent-TiiB Hon. Mr. Jusxic. c'abon .

-

Judgment of S. C. reversed.

Air<A«, i/o«Meou <fe JBroMard, for appellant.

A. Germain, for respondent.

(8. B.)

m L^uSt'i^?l'm^^'^'"' •'•' *" "• *^-'»' "«•"«> «« U«.«,ofJ,-ph * lU. M. Hattia.

\:
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i'OURT OP QUEENS rtJ^H, ia7o.

ll
^O^TREAL, 10th SEPTEMBER, 1870.

Conm DuVAtf Ch. J., CaBON, J., DrBMMOND, J.. BADOLUy, J.,

Bracdrt. J , ad htM!^

\ Ho. 88.

KAIOLE, C;

}

ArPBlLAMT:

^

I . PIBROEi ,
.•

f
BuFpiiDun'.

Hu.d:-1. Th»t th« kDOWIedK* by • donM ot the ex^itence of a hyptaittoHe on the DronertT
acquired, at the time of hia aciiuhltloB, doc« not oonatltute- him in bak Iklth, and becan
therefore invoke the preicription of ton yeare

.

^

'

a. That In the preient ca«e the payment made by the donee, in part txtincUon ot the
hypolKtgue, did not interrupt the preMrlptiou. .'

. v
4 * "* V V

ThiB was an appeal from a judgment rendered by the Circuit Ooiik for (Jie
"^

ipMtrict of Iberville, on the 11th day of June, 1867, condemning theappelUnt
tOTpay to the respondent the sunf of 1101.40 oy., and interest and costs, which
ju^ment was confirmed by the Superior Court, at Montreal, sitting as a Court
of Review, on the 30th day of May, 1868. (Tob Hon. Mr. Jdstici Mon-
OILBT di$$entihg.) • /

The action in the Court below was brought by Pierce, as the cettionnaire of
one Henry Sherry, under transfer executed 22nd May, 1865, to recover from the
appellant 9101.40, balance due/under deed of sale from Henry Sherry to appel-

lant^of certain real estate, described in the deed executed 22nd April 1864.

The appellant pleaded, in effect, that Henry Sherry guaranteed the property
sold tq berfiree and clear, franc et quitte ofall mortgages ; that there subsisted on
the<property at the time of the institution of the action, a bailleur de fonds
claim of £90.9.1. currency, besides interest, remaining dofi and unpaid, under a
deed of sale ofthe property in question, from Eustad^A Souprls to Samuel Sherry
father of said Henry Sherry, executed on the 16th of ftfay, 1846, and registered

on the 3rd of June, 1846 ;• that said Henry Sherry acquired laid property from
said Samuel Sherry, his father, by donation executed on the 28th day ofJanuary,
18B0 ; that said Henry Siierry paidSlOO on- account of said bailleur de/onda
mortgage, on or about the 2nd of July, 1858, to N. D. D. Bessette, then acting
as agent to the estate of said Soupras ; that one Edward McDonald purchased
and acquired said bailleur defonds mortgage, on the 14th of July, 1866 and
threatened appellant witli an hypothecary action; that, in consequence, the
defendant tendered to plaintiff bis said, claim and oosts t^fore the return of the
action. % ;.

''

'"

/
"

The tender was reiterated with plea, and the prayer of the pleaWas to the e^t
that the respondent be oopdemned to cause the said baiUeur defandi claim to be
aiBohai]ged, or to give good and suffleient Booarity to t

never be troubled by reason thereof. . S ..

r he will

mm

::i,::..
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fltiw, ituoe boon proHor,o«d, and that n., ro«l c.uho of /,v.«A/. „«i,tod
'^

In thl, pIcdinK th„ pro^ription i- olai,„od on the ground tlmt ..ppollant .„d..y.H..«r II«„rjr ahorry had boo ;«„.„,„„ ^„ .,,,
•

,.„^„,,,
P');,

^^^^^^^

.r'^T'? M n ^"":'
";""•'••?'""—.' b^'foro the o.eoution of thodecdof

Uon the property wuh doolarod to bo freo and clear of all claun« whatMoovor.
At hng„f,c^t wa- proved that Henry Sherry paid Mr. BeH«ett« (a, agent for-he H„upra« entate) on the 2nd July. 1858. the hu.„ of «100. on aeeount^f theA,u//.«. ^,/„,.rf. elano m queation, and that ho (Sherry) had full knowlodgoof
exmtenee of thin . «.,„ when he ae,,uired the property from hi, father. TndHenry Sherry himnclt oHtabli«hod the a«,„e faeta. .tating, however, that he

reoeivod the money he m paid from his father, and U.at be paid it
"

like .gent
lor hi8 father. - > *

tJX^TT^ T"
'''^ J">»«"» of.'h« Cireuit Court, whieh wa» n^ndered byliiK Hun. Mr. JuHTiui Skuttk: '

" Lu Cour. apri^ avoir entondu len parties par l^urs avoeata, examiuiJ la pro«J- ; •

duruct lospapiers produitH; .

r "'"^

Considdrant que los alldguda de la ddfensd eomme les fait, dtabli. par le.
puluer. produus eonstateut que le ddfendeur po^Ade et po..«5dait lor. de I'aotion
ant^par lu...„ .ue que par '«,n auteurdepui. plu« de dix an. .an. inquidtatio .'

1 hdritnge dont lo pru de vento est rdclamde pour partie seulement

;

tonmd ran que dapri. la preuveet la loi lo ddfidcur avait acqii. Iong.emp.avauU aet.o„ la prc«er.pt.on de I'hypoth^que qu'il indique et quU ne pent 7^' .

Co««id<5rant que Icddfendeur ne justifio pas de juste, raisonn deerainte d'etrerouble dans la possc.s.on do I'hdritage qu'il a aequi. ainsi que relatd da^ Lociitures ct dont lo prix est rdolamd pour partie •

ConMddrant que lodomandeur est bien fondd A rdelamer eomme il le faitdeclare le ddfendeur mal fondd dans .es ddfenses, et condamne ^mIII \
payer au demandeur la somme de «101.40^vec i td ^riu 271 Jr S^^^

'

la Hommo de $100 et le. ddi.ens dLtra^itfl.'--.
^ "^' "*"

The appell&nt, fooling himwif aggrieved by this iud.rmAn* :« -i j .l

The majority of that Court, composed of Justice. BKatiiELor .^r. m

n fcjuio 1867d.„.etp., U Ooar J. cl3a,ll,2TS,r''" '*

M-
. 'ii^
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Lnonor.bI. Jug], Mopdelot oa oonoourr. pM dan."! Iu«, ...

^

from being oo„,i,|ored « poHHe««r in gS3^,, r^"'' P"'^'"*'* •>'"»

too. the lenrned jud«e .f od, that i^f^lll }
°" ''" •'"'"''«^^ "f ««"«-

pro«ripti„„ had lL»n intorrupS br pi n v r^.Ti
"""''''^' "*' ""^ 'he

-«rked. that that ^a- noj:?;^;^^^"*"'^'^*' *"" '^^^ J-^«
Mown, J.,,nade no renitrk whatever. ' ' \

Ct!r;.ir:;:;'„,t"j::j'"r '- -"• -^ "•— •

proved tb establish the disehar^of „T^dlLd„ ?. ". T** P^J""«"* "'""^
.ct was on sueh a day mode bfa L "

v Ih h ,'
'"'*™'°'^ *" •^^'•'•«'' *»•»* •»

ing preseriptlon. ^ ^ " ''"'J'' ^^'°*'
'" '»'' h-i- the effect 0f interrupt

As to whether ihe defendont xhews thm ».« i. .

.

bonding a trouble, the faet tha TZT i- ^ '"^°''^^' «™»"*' Vjcpw-
,m«.thcredoeHo;ista;^X:l^^^^^^^^^ g«-rantee ^7^,'!, -

rfe/««Aelain. which is paCt/wWehl^^^^^^
before he can elai. theLanc^1 ot £ 2^^^^ *--"**• ''"'^P'"'
property so burthened, is « valid la in tLT .L 7T^ "^ ""* i'-'nove.ble

' Tke defendant's plea instead „ft.-
*''^^""'"»*' «f ^^e defendant,

tained; .nd the.oontCtelTttj'th;^^ ""T'^
••- »-- --

•ppear. or good and sufficienrs^l tv Ij
^'^"^" '''""'** ^ «"'''« »<> d«-

j-dginent of theCourt belo^InellrX'^.J^,^^ «•>-« "-a been .be

^"SlTr/'"" ^r tbererK:^r^ " -'> -^
^^

I*i«retk

'^

feUftwflg^joaaoari
tbe party .nvoking the p..seripUon a.uBt be Ltn^iS^'J'!^T^ ^^

^
m/oi el «.iy inquiitaiioH.

#

/
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Tho knowlmJ^t bjr llonry Shflrry of tha «iUt«>nc« of thfl m\rtKaKfl, at th*
lime ho cquirwl tlin property, nn*ior«d him a pf)iw«Minr «/•• nUtuuat't^ /oi.^
Viitt'i fol. grnnd Cout. p. .180, No«. 6 «t 7— Pothier. \*rm. Hm. 126. 127
128—Troplong, Prei. No. 931. Dunod, I'rwi. p. 38-2ad Bourjon, Tit. 7 part

5, ch. 1 8oo 2. trt. 6, p. 9KI.—1 Duplemia Lit. I. oh. 2. p. 400 Note (^)—
flujot, Rpp. Vo. Proa. p. 3l5.— Bouaquot Pnia. p. 319—8 Miiroud«< (2 Paul
Pont, Iljrp.) p. 1094, No. 12flO—2 TrOpIong, Hyp.—( Boinimi Kd. in adv.
Lib.) No. 880, 881 and 882 an.! mitea.—O Dalloi, Jur. du Hoy, p. 423.
And tho payment by him on tho 2nd ofJuly 1H38 hud tho effect alao of inter-

rupting tho proscription, even if he ahould bo held to have boen pomominK In

good faith, Dunod, Prca. p. 58.—" Si If MiUHt rnnmnnU la dtllf par qu<l,iu»

iittt que c«; toil; t'ilpaie um pnrlie dn cttpttnl, ile." '• ^m/m le$ /uit qu'il'M
fiiitqmlquecTwMf mfre Ucrlmeirr et U dibUmrJIepntnftiimr etle pmprittairt
qui tmporle un aueu eeprk ou laeite da la drttt, ttc, c« tern une interruptioti

fimlt canvfntionntlhy qui emptchtrn U eoura de la pntrriptOm. Trnphng,
Prea. No. «12. " Indiptndammmt de la citation fnj^uitict, etc., iletl un aufr«mode
d' inlerruption civile rtc, c'tMt Lt reconnaitmncede li»<ktt« ou du droit rival p»r
h dihitfur ou It poutufur," No. 618. " Lit nconnait»ance pent Kre tacitt.

NouM $'j/nalon$ eomme reeonnaiMattnce tacite, U paiemmt da xntMtt etc.^
Pothier, oblgna. No. 6l»2.--Art. 2227 of Code Civil of L. 0.—" Preacription it

interrupted civilly, by renouneing the benefit of a period olapaod, and by any
ochnowleilgmetU which the jHmttsor or tho debtor nuiket of the right o/ the per-

*nn agaiiut whom the preacription runt."

Ab to the «-ij<ht of the flppollant to prove tho fact of the interruption by parol

evidence— Fu/e 4, An. Den. Vo. Kootea Fonoidrea—p. 246, No. 19.—Dunod,
Prea. p. 171, 172. Troplong Proa. (Belgian Kd. in Lib.) Note 7 to p. 640.—
Wrey—1813, 2 pt. p. 370.-Jour du P. 1814, p. 463.—SIrey, 1820,—pt. 1, p.
3l'6.-PaIloi, 1832,- pt 1, p. 330.—Civil Code of L. C, art. 1233, No. 6.

The respondent moreover, ia the mere ceationnaire of Sherry and, therefore,

Beaaed of no greater rights than Sherry. If Sherry wer« the plaintiff, clearly

aveu under oath, of having paid |100 on aooodnt, womld be good evidenoe of
the interruption. The rospottdent consequently, as his ceaaxonnaire cannot
l^Hy object to proof by Sherry that the amount in question was aotuallj paid
by him.

^ - -ij— — J^
On the whole, the appellant re^peotfully submita, that he established in a legal

manner (in the words of the sutute,—Cons.Stat. of L. C; ch. 36, s. 31.) That
he "has just cause to fear that he will be troubled by an hypothecary action,"

.on the part of McDonald the present owner of the bailleur de /onda oUim in

question, apd that he is therefore entitied to a reversal of both judgments, and
to have judgment in terms of tho conclusion of his plea.

^ Jetti, for respondent :—Trois questions se pr^sentent en cette cause ; 1_
' lo. La oonnaiBsanoe qu'avait Henry Sherry, qu'il dtait dQ par son auteur une
balance de prix do vente sur rimmeuble, 4 lui transmis, Atitre aingulier e\aveo
olause de/ranc et quitte, le oonstituait^lle en mauvaise foi, et I'empdchait^Ue
de prcacrirc ? , , u =

.r%r -ft-
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o«n..d..rtoomm. iniorruption rf« U pr««ripUon qui couruit .lor. au profit J

u

01.; ot .1 oui. U proufe d« M p«ioiMnft pouf.it^lle Atre UxUi phr Wmoi... /
3o. L .pp,,l.,u ..til f,U T^ir a„„ ornlnta do troabt^»ufll..nto pour l« Ju.tifler

do nitonir lo prii do limmoublo ontro mh main, f

„..^lTi?"iA
*^""'''"''- -^^^ oonnai-ano., ,,u«urnU pu .Toir lloorj HhorrV

qu II tfUit da-par «,d .utour, uno Ulanoo do pri. do vento, «,r llmmoubi;
AIui r«n..„|», A <./r« ,.„,„/,Vr, ot av«o olauw do /r«« «« q^im,\c oon.d-
tuttit olio on »w*a«a.*- /«» ot rompflohait-oiro do proMriro ?

"nCtivVlu""'""
'"' "' ''•*'"" •* •''"'~'"''''' "''"- '»""»'"» ^ "'P^"'*«"»

U prescription lnvoqndop«r I'Intlmd 4 nonoo1,fro J« rhyp„,th*quV'qu. luioppD«
1 «ppola„t, pour m junfifior do rotonir lo prix do vonto do riuinioublo

en^o M. „„„„,, o.t iJt.blio par lo. .rtiolon 1 13 ot 114 do la Coutumo do P.rl.
totto prownption o.t A la f„i. acq^^UHivf et UMr,Uiv, ; .t o'o«t .ou. oo double
Mpeot qu ,1 „„p„rto do TonviHiiKor pour on apprdoior toato I'dtondua. Kilo ent
«c^u/«/,.e quunt A la propria t<5 u,a,no do l'i»„noubIo ot lihirUtivt quant aux
oh-rK^H ot hypHh^qt^e. qui lo gr^voot. Or. oo. doux pro«,ription., a<^,UUive ot
libirau„t, no «int pa. roKarddo. avoo la in.1.no favour on droit. Pour l.^prc
oription ooquwitivo on oxi^o riKourounomont Ujunte litre et la bonno./oi 'pour
iprownption AA,m/a,e. la ndgligonco ou lo .ilonce du ordanoior pondant )otemp, flxd, suffiwnt. '

"^
,

Vcut-on pn.«oriro la propridtd; il faut abwlumont la bonno foi, ot la bonno
Joila plu. oomplAte

;
il fuut n'avoir auM doute «ur lo droir do propridtd do colui

qui nou. a vondu, oar oolui qui doute n«t p»i do bonno foi ; eoooro moin. oolui
qui connalt le dn.it d'autrui A oe«e m&ma propridtd, ootto oonnamanoo rompS.
one toujours do prcorire.

Mai. il n'on oHt pa. ain.i lowqu'il ,'agit do k libjJrer ; k liberation cat toujour,
tavorablo, ot on Tacquiert, nK»«o dan. lo. oa» deoourto. prowriptions malgrd IC
connaiBsanoo la moins dquiro<,uo du droit d'autrui, c'est-A-diro do la ordano©
centre laquelloon p«»orit. AiuHicoluiqui invoquolaproHoription d'un an.deoinq
an., do Hxansoontrs uuo detto quoloonqno, oonnaissait cortainoment Texistonco do
ootte dettp, pendant tout lo tomp. do la pre«ription. ot n&iomoin. « p«scrit

^

indubitabloiuont. " Rdgulidromont, dit Merlin, Verho Prcorlption [RdpoVtoirel
pago,437, pour .e libdrer par la voio do la proscription il no fiiut point de bonne
loi. rel. sent le. principo. qui ont toujour, prdvalu et aujonrd'hui plu. que
jamai. ce. principe. «>nt inddniable., car grfioe A la favour toujour, croimnte
dont la presonption libdrative a m I'objot dan. toute. lo. Wgislations, la loi a
ddbarrand cette prowription de toute. le. entrave. et le. restrictions d'autrefois
et en la.rendant ab,ol,^ An. pre«iue tou, le. oa., elle a prononod lextinotion
ddhnitive de la detto c(omme punition de bf ndslisenoe du ordanoier.
V II n'eat oependant pa. ndoenaire d'invoquor le. iddes nouvolles pour justifier
la rdponM que nou. donnons A la question oi-dewus. Nou* tronvons cette idponse

'

en toute. lettre^^ap. nn mflt d.HJ,M u 1684, iflppnrt^ .n 3e volun., duJwf
Btldtt Palais, pajje 511.

itMtai

"Jafife'
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•nd
rierce.

' *l .IK,"-,

*i

tique fait dans ll ftr'ill^^^^^^^ T''''''
•^'"" °«"*™* -*»i-

u„ aoqudreur ou ^ un donataire J-Z'tJT T^''''
"° '"*'"'' P"^'^

pour ^uvoir user de la prosoriptioJderoToT:^^^ '" '''"'"^"'- "'""*'

oudonatcurdtaitproprikire
^^ «« 20 an.s, avo.r cru quo le vendeur

Durantou, Tome 16, Vente No q«d. <(T^ - ,

prescription de 10 ou W at a 1'
J!!' 1 7";"«q»'^'-«"

'
?«"* opposor la

o« par/,V rf« 12 ZT r ^ '""''' ^"^ """ '""'^"'' doWencore tout
'

son-veLurpaLSi/Xr^'"'"'-
''"^ " ^ ^^ -onnable.ent croiro q««

Grenier, //^^orAejwes, Tome 2, Nos. 514 et 515
Dolv.„court, Tome 3, Notes de la page 182; Not; 3, page 385

Battur, y-rti,.7fj,e« e« Hypoth^ues, Tome 4, No. 772
Bugnet,surPothiej,/>re«crt>^w«,

Tome9,pa-e363"N„tp9'fi j v ,0,du teste de Pothier. ^°
'

2' °" '^" ^o- 127,

Pereil i?e^/OTeZ(yy,«f;i^caiVe, sur art. 2180, No. 32

'>

:.^-J,.,,;:... ^.^..^X.--
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JT.17 ^''*'"''*^' '•"""'^ °«>it Pouvoir oonclure su, co priier point

•6treftitopart^.aoi„8? ' ^ '
'^^ "' puiomeut poiivuit-elle

So:: ree-r
'"^ -^*«^-»-a d..so„lev.oparrapUnte„Co„ J

delet) a»r "'^"' ''"'"" '^-Honorable. Jugcs (M. kju^e Moa-

sh!:;t;:xtn:n'sr"^ ''^ ^^^^^^^ ^^''* -»« ^« ?-^i
fait inJrrundf df n ^ •

"'""^- ^'^^'^l"^'"" P"ie'"0"t considdrd Uine

«n autre Le pa.ement n'est une reconnaissance de la dette quXI pTdl

2ul chlrila 0? ""^ peut^avoir reeonnu en faiJTce paie^e't.? U.^seule chose,
,

a rcconnu que ,on pirt devait une balanZde prix de vente • a-t il

tfZ'^Zlt^.t : f''"'";
"-' -"^^f^H---:^ Sherry porL la 0^1

cWn Zsamu it
^'-^'^^-^X^rd lui-.ne.e; le seul qui doive,

effet dttTn r .^' ^" P^'«'««'A 1858 pent done avoir eu pour

uln ntrT' " P'"^"P'"" *»"
r^"'*

'*'«- - P-fi* d« Samuel Sher^

troror;R'""r"'^ '^
p^^r^ p"^ ^^ ^-*°' ^^^ -« -••« qui co'.

Sr^n ?,?"^ ^"^'"^
*'"""r

•'^ "^'^'™''«" "^^ J'i'--uble par lui pos-
«^<5. L hypcrthOque cre^e par Sai Sherrjr sur la terre d'Henr/ShW^^
Mtion or, c est le contraire; imp/ssible done de fairo rdsulter de ce paiLentune .nterrupuon de la prescriptioyaequise 4 Henry Sherry.

^

1 semble .nutile de riea ajoute/; qu'importe maintenant qu'il ait etdprouve

1
argen de son p6re, pour le conite et sur la dette dece dernier? L'hypothtW

N^Srr ""Tt ^T^'f«-^ S'^-Jy et du d^fendLJCrNous d rons cependant que fa preuye de ee paiemlnt de »100 ne pouv.it 6tre
faitepart^moinsetqu'elled/itgtrerejetde.

ne pouvait etr^

^
n ^"®i'"T

''^ P"'"' "^^

'T"' *«* «'^t«""58.suivant^ :

Code Cmldu B. C. Artr:i233.
Pothier, Obligatiom ma. 694 et695.

' j!^"*?!""^' ^-!!gJP^''4 ^"- ^22.
Tounrer,'fom. 9,Nro797.

.//

/
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:^

^
TB0,8iKMB'QuE««0N._La demiire queation est une question de fait

J. Appe ant a-t-,1 faU voir une crainto de trouble suffisante pour le justifier de.retenir Je prix de I'lnjqiejjfble entro aeS mains ?

iK)u1t"irr'!?''^^""'^''*'''°'"'''^"'''''*^P°*'''^"« 'I"* ''APP*'"-* i^voque

ccttehypoth^ueseulequecraint I'Appelant. II alicWu.. que Macdonald est
cessjonnaire de cette crdanco et qu'ii menace de le poursuivre

i)eux observations suflBront pour d^inontrer que Ceci n'est pas s^rieux.
10. Le transport fait A Macdonald, «'ay«m«w Hi signiji6 k I'Appelant etb.en que ce denucr cttt 6t6 mis sur ses gardes sur ce point, par les r^ponses de

1 Intimd, en Cour Infdneurej il n'a pas m6me tent^ de proiVfet que cette signifi-
cation avait tUo faite. -

-~ 5""»

^

2o. 11 se dit mcnac|5 de pourduite par Macdonald; oH Jn est la preuve ?
'

11a a pas merpe osd examiner Macdonald surce p^int, efpour cause Etd'aillouts
comnient Macdonald pourrait-il le menacor de le p.ursuivr*^ avant mfiuie de faire'
signifier son transport ? [

La seule question sorieuse dans la caijse est done la prijnidre e« l'Intim<5 oroik
I avoir rdsolue d'une maniire satisfaisapte. La Cour Sup<$rieure d'lberviUe lui
a donnd gam dc cause et la Cour de Rdvision a confirm^ ci Jugement.
L Intimd a toute confianco que ce tribunal ne pouira L'approuver ces deci-

sions et renverra I'Appelaveo deepens.
I

Caron, J.
:_ II taut voir Ics faits au factum de l'Iatimt<; qui est trds )»ieti

tait, et qui traite la question quo soulive^cette cause.
L'action est par I'intimC', cessionnaire de Henry SheJry.contre IWlant

pour balance du prix do vente dun immeuble que lui a! vendu le dit Henry
Sherry, cddant dc I'lntimd.

\

L'action est pcrsonnelle'contre I'appelant, comme aurait pi^ la porter Sherry lui-
meme, le cddant.

( II est pourtant dit au factu^n de I'intim^ page I que Taction
est personnelfe et hypothdcaire) Je ne la crois que petsonoelle portde contre I'ache-
teurlui-mfime. Leddfendeuraplaid^que la terre qu'on lui k vendue est c>.igde
d une hypotheque, qu'il indique au montant de £170 pour 4uelle il est menacd
d etre poursuivi hypoth^cairement, par suite de quoi il n'est feas tenu de payer
i moins que Ton fasse disparaitre cette hypothdque ou donne ijaution.

Rdponse del'intimd demandcur, cette hypotheque est presisrite, n'existe plus
€t le ddtendeur ne court aucun risque d'etre troubld.

SLEnquele de part et d'autre et questions soumises.
lo. Henry Sherry, qui est prdtendu avoir present hypotheque par possession

de 14 ans avec titre-(donation de son pire) connaissait I'existencc de la crdance
^oupras. <:ette connaissance 1'a.Ulle constitud en mauvaise foi, de manidre 4
1 empecher de prescrire ? ,

2o.Lepaiement qu'il a fait i la succession Soupras o. compte cette ordanoe
hypothdcaire, a-t-il interrompu la prescription ?

3o. Le ddfendeur (appelant,) a-t-il raison de craindre le trouble qu'U alle-
gue? ^

La premiere question dV^a lea autoritda citdes par I'intimd. et autraa doit

J
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SUl^ERlOR COURT, 1870.^ "^^J^mun uuuKT, 1870. 235 .

"par JnXll^dt^ir--^ P^"-r '« -dear originJseraitp^

avl-arge„rde o' Jrefo "'"^ T'''"" '"' PO«tivea,ent que c^st

dansl bonne Z^l„^f••^"^'^'•''^'!°
^«"*«. «« q«i devait lo confirn,er

'

-"mmes pas appel^s A nous prononoer daog I'espice

/^. (^. ^«cZ>o„„H for appeUrnr''
'' '"^"^" ^°"'* ""«™^'^-

f'''"-*""^«'/"'n«,$.a, counsel. '

.

Jetti d' Archambau/t, for respondent.
(8. B.)

Cohaa _„
Ooko.

.
SUPERIOR COURT, 1870. .

MONTREAL, 30th SEPTEMBER, 1870. /

Coram BeAWRY, J.

, >. - .. Np. 939. .; . ; '
.

tL d«f T r^"""' " P"^ •"^^"*' **» e"«"«*«« *h« defendant a«it
gsandihat-

Hi

-jKLi_;i
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-» r-

,Tb!£!'.t thj^riurr^L^'-'"-*'^
and taking tim^tocooHider, the(!ourt maiotaiaij

Inwchemon."® "*''"''"«' "na owmissed the action fn ^aran/iV.
"^^

711 »/nJftr.., '^ ^"'•onc'^Sfaruw/tedisroisBedYmdoinarrer.

//on. J. ^. c: .liio:«, Q.a, for dcfqndaht en aaran/.V
(8. B.)

^ *
-

.^»

••i*
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. • COURT OF REVIEW, lB7o'

. .
, % '-.MONTREAL, 30th NOVEMBER, 1870. • / '

'

Coram Berthe^Jt, J., T^oihiance, J., ©EAUDiv J-
"

. -
• -^^ No. 40. '

V.-.. '

•

.;f
^ .VurtiH V8. Thomas dit 7V«;,r/,e«18{„>ai,„e.

« ofBcil M,ig,^ «, Sen, ijT, f
""' "fr ..taohmont. ccrtiHe., th.t there i. -not

<(u.fdtaii. * ,
^™'' ""* ""•'•'" """•esuence th^pf. l.e hw appointed a .pecl«

Lr:h:d':;i°Ll:llr±:^^^^^^ "^ .« L,vc„,,;„er .h; exp,r.t.on or fl,e-da,.

11 too Ute.
»««l"n.ent. on the ground that he ha» assigned to a» official .MignM,

^ 'Jk^lZu"^^1"\'\^:^^^^^ Me. Jus-'-

m^ ^r ^^?r' ;
^^'"""' '" '^'

f"""'^'
of.Ottawa, on the 18th of June

Aci^i 1809, and quashing the attachment
The.insolvent resided at Bonsecour., in the di.stri^H>f Ottawa,' where a demand

lonTZT^"r " ''•" '' P'"'"*"^' - ^'^^^ist December 7869 "

^ Lm to Hr. h"""r i''^'
*'' •^^'"'""* "'''^^ ''^ «««'^--«"* '» 'Notarial

S^orii^S^ "'' "''^^'

"f'^""'
'"^"^^ ^' S-And^wsjn the'dis-

^ l.^u'^t:^::^-^ ""* ^^°-4«. ia..pn.or,.i,nidation.
'

'

retlL'^f r TnT?"
^'^^ '"''^'"'^ °? *^« ^^ ^«''"»»>«'' 1869, and w'ai^turned on the lOA January, 1870. And. in his retu«. the Sheriff certified,

thaf there was nb official assignee resident within the diiitrict of Ottawa and
that.in consequence he had appointed a special guardian
On the T2th January, 1870, the insolvent cadsed a petition to stay proceedings

to be served on the plai^iff, which was fyled on the 1 3th ofJanuary. 1870 By
ih^B petition the insolvent pleaded the asfiignment to Howard^ allesing that^there •

was no o%i«I assignee resident in the county or place where the insolvent had
his domicile, and that Howard was the nearest resident assignee. .

'

Jo this petition, the plaintiff fyled a general answer on the 16th of FebmaTT,
lo70. , '

''
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No evidenoe of any kind was ad^ioed in support of the netitiorf and"the »"«, *.^

''

t^rifr°"f1'*^'''V*
'''? time^ the execution of tl,rpre«nt\ttaohment,

''
''

the defendantwili «^ insolvent,- and ©a estate anH effects ^eited in the hands of -
•na«,p,ee maintaining the conclusions of the said pgftion,iti8 oonside . . '

•nda<^,udgedthatthe8aidattaohment,andall.theproCee(ang8theieunder,berand
.

*

.

taesaipe are hei^by, sot aside and quished, anTi further the rfma«^
tiffiaterebf dismissed. The Whole with costs against the plaintiff," fto.

'
• '

The following was the judgnent of the Court of Review :—" La dom^* * *
^ oonsid^rant que le dit Joseph Thomas dit Tranchomontagne ^tait m<|l fondd 9% ^ *

^ '

„_ «a requfite par lui prtfsent^ien eette cause, lei. 13 Janvier, 1870, etft^'il n'a fait
-
Mcune preuve legale au soutiib dWle, et qu'il*^tait sans int^rflt 4 prtJsenter la dite
requete, consid«rant de plus^que la cession ou le pr^tendu acte de cession invoqitf
par le dit ,d-dfendeur en sa dite requite ^tait tardif et sans eHot, n'Syant pas 4t4
tait dans res omqjours suivant le 21 d^ce&fcre 1869,U Cour, pounces Jaiwns, a
oass^, rewsd et annuls le dit jugement du 18 juin iBfo, et a renvovd et;rejet<lk
dite requfite

' etc., etc.
'

,/ . -*
;•

^ Z,-^

'
Perkins .t. 'lif. i.. e \u . •

..^J^'sment of Superior Court reversed.
"

-J triuntt & Mankl for the plaintiff , •

.

,.

''^•^^ C^'ilW««,^.C;., for defendant.
'\ // /. /

?vi

i^

n.

iJoram Duval,

u'Cit'

* —^ i—-.— . r - ;:
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'

^\ APPEAJ* SfDE. '} '
"/

MO.VTREAL, Oth^rAHCII,^?!. / .

J; Caron, J., IVbummond, Jt, ^DolET, J., »^onkY4.
No. 47. .' ^' ..

,,_ ,. .

v.

I*

'4r

JAMES SJARTIN, %

n
AMD

'(/Je/itiSant in Court below,) \

•A:»DRBW' F; GAUtT, «t At:, •

'[''

. . i

;

«> .
,

•(Plainlifft inCouri below,) '
.

„„._ , iu.. i. J. •
' ' .RlSPOMOBMTS. •HBLD :-l m^t Imyment of money secured by • guaranty b nol to bo preiumed>.li««e been made

'

In dMonarge thereof. >
<.

• . > .

—-««.

•
a. That a guaranty to a certain sum ghren fir a third penMMH nncwtain aM imliaui.

"

dated until the deficiency d.iP I.y me third person has l*>en«io«^ned.
8. That the composition discharge under the insolvent aot.oHSe*. ajfecta the Imolrent

, _- • onIy,butdoegnotre%ve*Jutdaepartie9,BeoondarilyliabIo,notpa»ae«to'theln4olwntl)ro.
eeedings, ,

"^

4. That the guaranty In qu^tion, signed by one partner in the naqe oftheArm. was validand binding. ,
'

.
•"

»amo(nnderatfdavlt), ltwa»heldtol>e«ignedbyhim. /
-""mauenieg vt^

lent Of tfie Superior Court wits rendered at iHontreal, -the 30th~
A[<ril, 1870, by His Honor Mr. Justice Torrance, as follows •• i- '

I

J^

'1
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UtMn
«< h.th ! • ;k ;' ',*"•' "«""'»«"''8 that the defendant, James Martin

« do L tlTn **^??^''"'" **'^''" ''"°*''^'«' Article i45,by Id ^
'

denied that he or the defendant, signed, the letter of guarantee:
'

Considering the several e,eet»tions pleaded, not proved, &c. condemn, the^fondants jointly anWally, &c, to 1326.95, &e., witicosu

BmSoZiU ^"'.yrt»*'
«<«^"<l^d th-t'it was clear that the sum of

IZl Jf tt's^d r.^' V"'"" * ^" '*" ^""'^ «'°^''«" * Co., after tffe

^M1 f It .V"""*"". «"d 'oco'ding to the principle of our

^ef^^M^L"^ .T** " T ^"^^ [A'*- "6l].which-dedare/thatpr
mento should bo apphed on theW burdensome debt, the lettef ofguaramrfn

that a debt, for which secunty has l^enfeiven, comes within the scope of the saidart cle « too clear to l« called in ijuestion ; it suffices to quote ^m Pothier

le ddbiteur avait donnd des caution^ que sur eolles qu'il dovait seul."The appellant^pleaded specially the\pa>ment and Batisfoction of the said letter
of guarantee, and ,t .s astonishing that the (^ourt below did not notice the said
mv^^^t, and gave judgment for *he respondents for the fiiU'amt^nnt

firJ'^K!'Trr"^'?*'r
''"'' ^^'^^^^omnn liabilities of the saidfirm of M. & J. Martin under the said deed ofcomposition

said irrr' "
"""'''7 *° ^^^^ ^^^^ '^^ "pp«""°f •« ^^^^^e^^ »««i«' the^d deed of compo8.t.o„ from the payment of the said letter of gtarantefe. It

-vZttltL'':""f
"'' respondents declared that " the «said James

" M rtiT ' Lv T M kT; '"P"*''''^' '^"^"«* ^''^ «"'^ '"te firm of M. & J/

aji!::^!^^:^'
'^'"^ *"'"^"" ^"^'-^'-^ ^-^ ---^

^-^^^-^t

^
of !i!^'^'»-^'

provisions of the Insolvent Act of 1864, by which the said deed-of composition is governed, are conclusive 1^ favor of tLe appellant. A deed of V

=rrrr S "t TTS - -rdin^di^aJ^^^:^^^^
of an insnlrnn? « I , ,

' / J '^''^ '''""'"t in ymtg% the disbharge

" slv elTs :?^ " 1^ ''"^ "' '""^"S" ''••" f'-" "» liabilities whal

"3 andtf7T ^'^ ""^ Proveable! against his estate, wtich are men-

" aZmen? or wh K
"* *^' ''^r™*

"^ '"'^ "^'"" «°--<^ t^t^e deed of "

"STv ;h T fT " ^^ ""^ supplementary list of creditors fur-

" cLuo« there T' ''TT'"
«"«»> <li«<"'arge. and in time to permit thecreditors therein mentioned obtaining the same dividend as othefereditors

''^3^"«« •' •

"' '^ "* "^^"" '^ ""^ '^'"'"^ »«i*^J«e«./i,/„mf,A«l.to the
.

fortheti^wf'"*/"'
'*""'''"*' the -respondents subsequently fyled a claim

^W Z. ;^^rr*''' 'V^' ^'^ •'"°""y' 1««»' t^at is, three day.
before the declaration of them dividend, six months before the d^^laratito-Jf

Indfiv ;r
t".'' "".' «"^7«'^'^;t««>'e the declaration of the lastSTndad fi e months befb^ the re».c.,n^,by the assigi^oe to the insolZH^il.^

V
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'

\.

^^ 239

^oAn^. PcrAw., for regpondenta, argued •

whatever.
' ^^^ '»°""' '^ ''""^ "Mapported by „j «rids„e.

point.
'^ - "« -^c* ot J^^4*w poaitivo upon tbie

C^StltSLtd'M'\°'t''r H»"S :""•"' «ii.»i4 „nl,

«ked.je
., .„d .:ierjiiiBttrrs^t:i::°j3Se»'°;r -

•i.o«»t no, c|,,i„,j i, „„, i^|„j^ ,^^^.^
5 <-»; »'<»' «' »3S0&e», The

for Moo onl,V „!Vj .1 ° e""""'^-''" »<" *oi,lii,„i™ „„, „a.»

»««^ opened . cr^q^i^ St^^^^«^.»J ^ BJ.
^

^
.

purchased from tliem «««4„ * .i.

J^roiners « Lo., of Montreal, add

ad
QmH ti tl.

'i
"-

Of M. & J Martin of B«;.„K
*'*^^ »ere-Wgi^e the sellers the gua^

_ « Martin of Beauharnois, composed of Michael and James MarUp^
. ^ *
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Martin
•nd

«tail ct •

&J.

for! n 'r ^"t^*"
?""'' ^'"""'™ "•'""* ''« time ofi^ date and wa«in the

follow ng terms
:

.• Be«uh,rnoi«, 27 September, ;867. 8ir«, wo hereby .Krei,

^

«ton_t^of $100 lor goods purehaacd by them last spring, yoi^, &e,-M

con'lL''"' ''f"
"'' "" """''"•*°° ^^°'^''''- *'• * •^- Martin wereXin buHinm

c^>nncet.onH to a eo„H.der«ble amount with Oault Brothers and thei^iuaranteewas at once accepted by the latter.
^

In the month of January, 1868, the firm of «&J. Martin was dia,oWd bythe retirement of James, the appellant, and the buHiness was oontirtiea by
Wiohacl Marty, ,n his own name until the following 23r<Jof June, 1868, when

I",«r"" y'v
'"'' ""•' ^^ '''" "f^"""''''" «* »•>« J"«o''°"t Abt he assigned for

.q. .«;.;' !^'"^.
'" *"'" '^''°''"'" "^ ""•'''•''*'' •>« <»-«dttor8, Oault Bros., for

1^ . i "* " ^ """"' """^ ""' '''"''''' *''«y fi'<«' ^*«'f «»«i"» '« d"« course'"
l««olt9h|!y which was afterwards duly oUowe^, less 8600, for which the claimant,

X'otaincd mortgage security, b.t the liability upon the guaranty above mentioned
iras not tncluded in>the schedule of creditors. On the 18th of jjy, 1868,
MichaoVthe insolvent, offered a composition of 6/3 in the £ to the creditors for
himself, a» animimdmlandaB hte co-purtner o/thejirm of M. & J. Martin,
which was duly ncepptcd, and, inconsequence, the usual deel of insolvent com-
,,posu,dn^wa8 executed between himself and his creditors, and the oompotition
was in due course paid to and received by them, whereupon he was discharged
from his schedule liabilities, and hi.s estate subsequently returned into his pos-
session. ^ <u.- \i , , ^ ,. ;

"^

At the date ohhe compo.Hi(.n discharge the guaranty abovd mentioned was only
a. indirect liability against Michael & James Martin for !».- Martin & Co who
wete still doing'^usincss,. and ^ha only followed Michael's example of going into
insolvency^some *im.e after, namely, on the I6th of November, 18G8, but witl^a
worthless estate and without offer of composition. Jfhcn P. Martin & Co be-
came insolvpnt the balance in accotitit current due 1^ them to Gault Bros after
crediting payments on account 'and debiting and crediting interest in the' usual
mercantile- manner, was ?325.95 Which at once fixed th'eamount covered by the
guaranty, and for which this action has' been instituted by Gault Bros the
respondents, against Michael Martin and James Martin, jointly and severally, as
an undischarged liability of their late firm ; both were brothers of Patrick Martin
the leading.partner of the insolvent firm of P. Martin & Co., and doubtless inter-
ested m their brother's prospects and advahtoge.

;.'' Several pleas have been filed against the action, the principal of which need

^

only be noticed h^ije. The first of these »is, in effect, a .plea of payment by the
application of the payments made to Oault Bros, by P. Martin & Co., previous
ta their insolvency; on account of their debt, and which payments, amounting to
more than $400, it is'pleaded discharged the guaranty by the mere effect of the
payments made. Now t^is ihvotves the defining of a guaranty which Fell 8ay8^

-^UiM^p.«u,.«^l«-«mwOT for tbrTraymBBtursSffir^ebf- &o., in ease of the ISIST
of another person who is in the Srat iostance liable to such payment." Thegua-'
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8 y p tlv.'- ' r "' "r? '"«" '""^^'''^'P-^ ^'*^-' Principal I

iehth,u ,1
^ * guarantee m givon.is, therefore, not on abwluto

in y w thin tr""""'!"..'''^
""^ ""'''^ ''"'""' •^"<» '•'«» "- principal, rTeT

We b^^nOnedl, .part^nn,t't::2r7r2;r^
wnes of douhnga. If a ai„«le dealing or iranaaction only ia SontemnLtVd ihlgantee. extinguished when or a« «H,a aa theeonten.JlaL deXgtw'.^lon A«. le„ compleied or mti.faction m«<//.iy i «nV.c.>« and' atT

..^
Paman sa^a •' again the liability of, the guarantor ia oo-ei2 1 wiih hfl

1.urchaL litlTh^ln^^rofr ' ? ^T^^^^^^^^^^^

T- ^S T^ *"' "Ppropriated to the bond in favor oVtho surctv ,,^V^r Lord ^: Icnho«.„gh, C. J., " the plea is payment, and the qdULnTwI'ther

tWronaw S-
•'" "PP""**'""' ">« P«--«" yl'o -reeeives n,ay apply it. I„ f -.tourt of Jaw th.d cannot be ponsidercd a payment in dischari^o^ he bondwithout .some c.rcumBtances to show that it was so intended " V 1 '

»ent, were not .ado or applied to discharge^ gua a^J ltd the S^d 'T
tha^U^ should not ai^et the guaranty for the relini„| baJes'lf^Ij

'

.nJn^l"
^"

n"f
*''" ''PP"""*'"" of pay„.ent8inthis case will be found in Pall

Vartia
and

Oaalt ct al.

:
-i i

.-
-'fi-

J
"" *"•««« wa« tw, arrpafrnor of the firm was" r«liPv«J : u u "

aone ao, and it st.nda good agaiast hi«,.>-^
' "''*

'
"" ''"*."*'*

agamst

':\
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^i

W«Mw
nubrlek,

•nd
WUklt.

The n«xt ploa to b« notieod is (he averment of tho vffoot of th* iDMlml'i
diiwh«r«o, un<l«r the deed of oompoaition by Michael, is alio diaohcTRinR Jabiet,
the appellant. It ia nooesaarj U> olwerre that this appeal hia been inatitutad
by Jameaonly, the judgiudhta nppoalod frpm, ao (kr aa Michael ia concerned,
aund in full force by the effect of his acqui^aoence,' and the only queation raiaed
by thia plea ia whether the deed of oonipofition between Michael and hia
oredJtora, hia payment of hia compoaition to hia oredUorH, and the oonacquont
diaoharKe in iuaolvoiusjc upon the deed, relieved and diacharKod Jamca from thii
claim, Jamoa not being a party to MichaelVproooedinga ininaolrenoy and with*
out privity to hia dood of obinpoation and disoharge. It j» proper to atate that
the liability of Michael and Jamoa waa aoveral oa woll aa joint, and aa no inaolvent
proceedings were ha4 by Jamo*^ and he in no way participated in the oomposi-

j;
tion or iU payment to the creditors, ho necessarily remains within the ekceptive
prbvision of the 4 sub. 800. "of see. 9, of the Inaolvent Law of 1804: "The
.** discharge of an insolvent shall not operate 4ny discharge in the liability of any
*' P*""" o«" company secondarily liable for (lie debts of the insolvent, either as

" drawer, indoraer, guarantor, Ac, nor of any partner or other person liable jointly

' " *"** severally with the insolvent for any debt ; nor ahall it affoct ony mrfrtgage,
" lion, or collateral security held by any creditor as security for any debt thereby
" discharged." These are the words of the Statute under which Jumea remains

^
^

''"•»'«
"^ the undiwhargod debtor upon this liability, and, therefore, Mioluel'i

T V composition discharge is quite inoperative for the benefit of the appellant.

I
'

,

It only remains to add, as a maUer of procedure, that, if the. prtpoipal be

f
insolvent, as the firm of P. Martin & Co. was, when the debt in which the

. ^ guaranty is given becomes due, no demand need bo made on the principal in
- order to bind the guarantor, upon the presumption that in such case no injury

.

'^^^*^ ^ <^0"8 to the guarantor by want of notice. Under these circumstances the
A^ :, ^ appeal must be dismissed. '

/
•^"•^g^entconfirmed, the Hon. Mr. Justice Drummond</iMenrien«!.

. ' * ^- Ct'/wiarti!, for appellant

•^oArt yl. /V4tH«, for respondents. „

(J.A.P.)
1

>
,

CIRCUIT COURT, 1871.^
- '

(JpWANsviLLE, 3rd Mabch, 1871.

Coram Ramsay, A. J.
'

^ ^*''''«'' '8- ^Ai76ncA,a»rfirt7A:i«,oppo8ant, and plaintiff coutcHting.

\
H«LD :-Th«t the^pUintiff. rftUdlng out of the ProTlDoe. oinnot be compelled to glT« Mouiitr for

coBta, nor can hi. .ttorney arf «<em bo compelled to produce hi. power of attornoy OB M
Iwue raised by the plaiutiffooDteitiiig the oppoMDt'ioppoiltloii. - -.

^ _^ .

^'^^ ^^^^^^'
.
This is a motion on the part ofopposant to compel the plaintiff

; :r*
contesting the opposition to give security Tor Coata and to file a power of attorney

,
to his attorney ad litem. This is really the matter of two motions. As to the

> security for costs, art. 29, C.C, provides that " Every person, not resident in
Lnwfir CamtJB, who brinffl nr inatitn tea any aotioM,HwiVof pfocwdiug iu itBOuufIi~^ ,

'b bound to give to the oppbsite party, whether » subject of Her Majesty or not, I intervening pari



K^r^j^*w?^ "%s:5IT""'

TO

CIRCUIT COURT. IgYl. lis

fhf. «,».olo « Ukon fro.,, iho 41 God. III. o. 7, ,«o. \ which prol,,, that in
11 wUon., oppoHUion. «,d -uiU prom^utod before the CurU of civil juri^lio-

tion in th.H I'roT.nco. by any pcr-on or per-op. „.idi„« without tho ProWnoe,
whothor such por«„ or po^on.bo .uhjoct* offller M«jo,ty oWnot. tho dcfond.nt,

fflT ;"'" ' ^^IT**
•"'^ ""'""''"'* ""«' -"'/-"iurity ,h«Il have boon

ILTtl '""": ^'; '"torprotation of thU .octioi gaveL to »o.io ,,uo,-

NM) ^r'; .
?^""" '•'"^ """"'"«' "' •'- •* ^- e. J., p. 4U. Brig ..a.

Young et al., 6 t. C. J., p. 63). !„ tho C. S. L. C, cup. 83 hoc 68 the wor-

ho Htatuto 0. tho 41 Geo. Ill, and that of tho Htatuto prociuio.ed in the 24th of

L nu?T";
\'^"" T' ''"• *''° i^'-P-denco before then., and payinV he

^dution of tho statutea was confided maintained the old wording in ^11 OH«onti.|.

sZfrwrtr''"V'"'7""''"^^^
OcddcHo al. 9 L. C. H., p. 73, which seemn to have been decided under «ou,e

IZn l"""
" ''''': P-iousjuriHprude..;e. But on the mo4 ca.. Wn..m. ,o„ I „„ «.ve to the rc,M,rted caHcs, they.een. to n.e. with thU excepti"

.„d.cute the pnuciple that the absentee plai.uiff should bL Uold tolosZ
2'

or costs, and not the absentee defendant. This, too i.s in 0.10.^,^2
ol law . France

:
" L-d,ran,er doit do„|,erJa caution JaMcaiu^S au retce tecau .on n est due par I'dtranyer, ,ue lorsqu'il est demandeur pa iql s'Uomparau en juge.nent co n-est que i,areequil est fore.," arrCt ^SiVlH^USl. Po |..er. Tr. des person nes, p. 577,-.Thocasoof Mahoney et,). vs Tom '

Ross e a nftsnV; n "^^ "' "'° """ '^ ^'""•" "' ^"'^-"'d «* «"• and*

funlr f'M ! • ?• •'•• P- '''• ^ "'"^ *•"•""-'' "'Id that the oases cited in.upport of Mahoney et al. v.. To«.ki„s and Geddes do not appear to me ilZ^co.npat.blew.tharuUng different fro.n that which obtained .^ that cTi I^

^ZZ:Je ^t^^'^-r
^-"«-«'-.»^ -testationZrof a'pposuion b^ of a collopauon of a judgment of the Court, and therefore it wasthat Mr. Jus.,.oe Mondelet held that as opposants those contestin, the 00^tions were witbiu tho 41 Geo. Ill C2 L C J rt oht, n .. • , '

VI.

rUlbrlok.
••d

WUklt.

» ,'!

;**•

..-^'

I

"^^

V X-

inh. •

' "°
' " " ^'"' ** °^' '"icti condemned a non.reai^Aiii:

.-t«rven.„g party to give security ? Who ia the «..cr.e««„Hn the ^^^U.
Young^et «:, 5 L. C. J, pT 33, whicbl^.;^

?*?<

'/^
^%

\ -I
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%

ffkUbrtok,

WiikJ*.

'#
%,

CIRCUIT COURT, 1871.

«»Ui. .nJ ho plairtfuff «o„U«ibg |. ^ b« h«l<l Id b. pluln.lf oo H« oonJ
I ac«d «ot oc.,„b«t ll.« p,«te,u.io„ that ,1.., origin of th« proe««di„K i- »h« «,r.M..ton IW no o„« h„,a,., p,«^„j„j „,,, .^^ plaintiff «.«,uUoKhUjudgu.,..liJ,al|g|w gecunly, «Ulu,UKh it i. i mm >in$t., net.

* ^ '

1 haro «„t„rod thuH «, lo.gi|. i„t„ .„ „„™i„atb„ „r tlk«^ „„«.« on .ceoanfOf the COM, of naluur ct „l. ... Growing „„.l M«t«hin.,„ ot .1., which, rojcoZ
th« ruhng .„ Morri ... MoDou.ld ot al, ...J U.«. ot .1., .nd „f Brgt, m TMolKmnc I ot al. and Dovli,, cnBrm. the ruii,.g i.. Muhonoy ot «1. ... Tomklnl
•nd 0«.lde« ot „l. ThiH decision «H.m to have been to »ome eitont i„flu,.„ood
bj the tern,, of the CO., art. 29, which it b.«o«..« thorcfore important to ex..» ne. Tho act ro.pootins the oodifloition of tJio la», otiower Canada
re ntijo to civil matton, and prooduro, cap. 2. C. H. L. C, pwvi.loa thi| •'

thiMid tddoa .hull be IWiuod in tho Kconch nnd En«lld» lao;;ttag«». nnd the two
text, when pnntcl-, «hall ntand .ido by .iJo. " Notwithi,Undinir thin d*,l«ra.
tlOB of e<,uality of " tho two fxt^ " it i. .wident that onotoxt m,Ht noo-H.*n jr bo tho ori«i„al

j and, „. « fact, article 2» of C. 0. wni drafted in Fronoh Inaddmon to this, the luat article of the 0. C. (2015) doclaron that " if in ant
•rtiele .„ tluH code, founded on tho law. exUting «t the time of il« promab,.,ioa
there bo a d.fforenco botwcon tho K .gli.h and French textH, that v^r«ioo hI,«||
pnftrad which ih moHt consistonfr with tho proviJlonH of the existing law. on which
the article i. founded. " Now, on looking at tho article 29, it will be hcco that it
purports to bo old law, that i., the l.w of tho 41 Oc. III., which i. in it. tu«
•n adoption of tho law a. explained by Pothier. On referring to the Frtnoh

*"

„
ersion of art. 29, it will bo .cen thot there i.a difference in the two text.. The
JinglLh text .ays, " who bring, or institute, any action, suit or proceeding in |t«
courte, etc; tho French version .says, "qui y porto, intent j, ou poursuit une
attion, in«tanco ou procos, - etc. The translation of pmci» by the word;,.o
ceedmg, i. glaringly inexact. A contcHtation ofan opposition i. a litoceod.ng but
It certainly is not a procin. The French text being tho original.-5:d.iibove all
the most consiHtcnt with tho law cxiHting at the time of the jlroi^agfion of the
code, I must be bound by it. But really the diffeamco of opinion seem, to be ai
to which isplaintiff-tho^pposaufc or the coowJsting party. On this point I
cannot understand there being a doubt. A fai| test is to ask : " Whobas the
Hght to begin and to reply ? " Evidently tho op^sant. He is therefore plaintiff
and cannot have security from the plaintiff cotltosting the opposition. Wiiile oft
art. 29, it may bo a matter of curiosity t6 know that the words jn the
original draft were " purtio attaqudo ou poursuivie, "but that the precaution of

_ using this circumlocution became unneco&iary from the oweful wording of what
precedes. As contestant is not plaintiff, ho is not obliged to produce any power
of attorney. The motion is, therefore, dismissed with coBts. _ .1- __V

Motion for security of costs, eCo., rejeotiBd.
Ernest Rncicot, for opposant..

, \
O'lfalloran & Mitchelt, for fhintiff oonteBtingM -^ "*
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SlJI'KUIoii OOr/RT, 1870,

NOHTRIAL, Wm NOViMBgR, |»7«,

(4"^w Bmtiiilot, J.

No. nn, W

'

Tirritl n. JKi/«Aim#- «t il.

MS

vt-f**-

^
I tourl ( dun nut |a(urrup< i>trrm,^t,m

*.'f.or..litt»J Hrin (llM ,iM.ni..y» ,,f ,«,.„d
•Ojri ,.n..l..U.ly ,||„w„a b, «h» < OMH, .,„i ,

- Jh« Hrm U elilwr U««J ot hM orwwt to |>r.«
8.-TU,| • riNiulilUoB by priUmlir fu, „r,M»

<merruptlli»^r««,,/<,m, , • ^^

iniil«by Iwu nut «»rihra«< mnn-
'Itboui tny iutamutlun »t •(tor-

had cca«cd to praotUQ,
cwntow ntta either dead or

of the a. nice of ^no^. Z^^^ZZT '"'T:*"^u'
'^ "•""

t-t::::r:t^a:;r;tr^^^
'

death Of «oJof ;he'dlZt^irirhr; :i^^^^^^^^^^^
'^^

benefit oU^.j^ir^nptiond'inJauce. ^^^''''^'^'^^'''^^^^^^^^

tl. TF. Austin, for plaintiff.

^-
»f-

^'«'*'««e, <2.(7., Counsel,

(«• B.)

Motion hTpiremption d'instance grunted.

mm'/
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246 SUPERIOR COURT, 1871.

SUPERIOR COURT

In Review.

MONTREAL, 31»t JANUARY, IMJ.

/
Coram MoNDEttT, J., Torrance, J., Bum.Er, J.

No 334. ,

^, Childerhoitse vs. Bri/ton, et al.*'
Hm.».-Th«tthewrtt and dpclaratlon In the Circuit Court oonntitate the exploit de cUati<m anath.tthc conclu8lonii In the writ to thi« efliHit " that the plalntllT prayn JndRment accord-

ingly, supply the omiwion of guoh conclnsloin in the declaration annexed to uid

This action was broutrht in the CirOuit Court, for the District of Ottawa, on
.8 promissory note^ for $130. ' " •

Annexed to the writ of summons was sa decTaration which contained the
usual allegations of an action and promissory not? , but the usual conclusioiw
wCre omittod.

.^

,
The defendant having fyled a lUfense en droit, without reasons assigned, and

.

the parties having been heard, the defendant urged the omissiJDn of (Jonclusions
to the declafation.

Upon- this ground, the Court (Lafontaine J.) dismissed the action with costs.

In the Court of Beview, in Montreal, the plaintifiFcontended that by the 15th
r^le of practice of the Circuit Court, the reasons of the di/eHse en droit ought
to have been assigned—that the writ and declaration taken together contain
sufficient conclusions. The plaintiflF referred to Stuart's Reports, p. 107, and
further stated that, according to the rules and orders of the Court of King's
Bench, for the. District of Quebec, the writ of summons contained no statement
of the demand or plaint, and no prayer for redress. This form of writ

continued in use until the passing of the Judica^^ure Act of 1849, 12fl^ict. ch.

38, when a new provision was made respecting writs in the Cirij^it Court,
produced in Section 170, Con. Stat, for L. C, form L. contained in the Sche-
dule to>at Act and Art. 50, C. CTP., No. 35, Appendix C. C. P. This writ

contains a prayer for judgment.
It will be observed that the law only requires that the causes of action be

set forth in the writ or in the declaration annexed to it. ^^

The law docs not require the declaration to contain conclusions, the only

conclusions in the writ are sufficient when the causes of action are stated in it

"and the plaintiff prays'judgment accordingly," The declaration being annexed

.
to the writ, which forms part of the process and takes the place of the statement ,

which would otherwise require to be inserted in the body ofithe writ, tii^l

conclusions taken only in tbe writ, as follows, "and the plaintiff prays judg-

ment accordingly," ought to be sufficient. That the objection . ought tohm
heen raised by an exception a la forme, C. C. P. AJt. 119. .

. * C. CiP^Artg>6(a066^AppM««x,li'wBiM«ra5. , .. .
.'

/. : .. >
vifU*^
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C.P„Art. 17.
Pigeau, Prbo. Civile pp. 399, 400, C
Ord. 1«67,' Tit. 35, Art. 34.

. o'!:^^::;!^'"
'^-^ ^^ ^^^ ---^ ^^ j-^^-t or the .id

have been rejected; Considering tb^ the saidi^i„re« rfmrhrnof^.adj4^,eated upon; Considering that the writ aaM.S,Urationcons^^t«ttrl!r^
de a «<r.„,and inasmueh as there ar6 conclusions in the said writ and JIST
therein is made to the declarationlrerelff aim«pd i^lT '

*
^°*f

and they are heifeby, condemned jointly and «w«r»M, *« « «« aercnoants be

•IdO, with interest from Ist.SoiJteinber 1RRR .».j -^ * .

i'wAin, «fc mnk, attorneys for defendant.
(P. B. L.)

CIRCUIT COURT, ISVi^

MO^fTBBAL, 18T AUGUST, 1871.

Coram 'Bcaudbt, J.

Ko. 1466.

Dwyet vs. Barlow.

V »

cedure. which .pp„oZX!^^l^'^u£ ""
*"'' "' *^' "' *•"• <=*^« «' <^« ^>-

Jur^l!?^"1!L5^ •"*'": *'""^'" ^^" ^''^ ^^^ Court at Motttrealll•Pay, 1871, alleged a noUrial lease, dated the 23rd'^ June 1871 n^A.T^l
J^dntar U. the defendant of . spotted horse for t^f ^rof our":^ tL'af:

^

The ffefeodant pleaded to this action as follows- «Tl,a*w«i. «ii j

Dwyw
Tl.

Bartow.

#1

dj^
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248 SUPERIOR COURT, 1871.

The parties went to proofon the 28th July, 1871.
Peb CqftiAM. -This Court Bitting under the provisions of the Article 887

and seq. of the Code of Civil Procedure has no jurisdiction over a case res!
peoting leases of moveable property.

The action is therefore dismissed with costs, saving to plaintiff his recourse
betore the proper tribunal. v

V.«%., attorney for plaintiff^
" ' Action dismiwed. /

7VrAtw«, J/owA: <t- /Van, aljorneys for defendant'

; xf'

'
SUPERIOR COURT, 1871

In Review.
.

' ^ ~
' / '

''^

', MONTREAL, 30th MARCfl, 1871.

Coram MoN|^EtEr, J., Bebthelot, J., Maokay, J. -s.

No. 2881.
"

- \
•

,
'

''

•-"
.

' ' I^V '

'

** Kinmond VB. Beaudru. '
'

I11I.D:—Tint when nn. article contracted for hM bonn Hoii»oi»..t I, . »,
'

at issue between the parties. It is mo<ii;<J as foflows •-?
» 4«e8Hon

*
^

" The court h^in* hearf thi parties by their counsel respectively, examined the
"proceedings and proof of rwftrd, and on the whole Maturely deUberatcd con
;.

sideriog that the^said defendant has established in evidence thaflhetw;";
the recovery of the pr.ce Whereof the present action has been instituted, wasmtended to procure burning of hard coal in the furnace of the steLmer

aT'a ^ .
" "^ ""'"' '"^ insufficient^ procure the burning of

said hard coal, and Was altogether useless to the said defendant, who by nota-
' ml protest required the said plaintiff to put the said blower in proper order fqr
the required purpose as aforesaid, or to remove and take away the said blower,
dothgrant acte to the .aid defendant of his offer to give back or allow th^
plaintiffthe said b ower and appurtenances, and doth dismiss the said plainUrs

"action with costs.

'

^ ;

^ « »

Tbisjudgment was confirmed in reyie^x - ^ \

JirtTr,v«ttorney for plaintiff.
''

'

. ^

Je{/^ <£r .^rc^m6au/f, attorneys for defendant '4wi^

' « P ,. Art. 1 (
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Itf Review. ^

MONTREAL, 2»th APRrL, I«Tl.

^BeifD

Cor.n. Mo.OE.Er, J., Maok.v, J.. Toaa.NcEI , fe

No. «8. ^

to County of Wolfe, to be «old f^r arre„ « 1 f„°
^7 '' '^' "^'^^rj o

aavcn.«ed by the county-secretary to be S^^^^^^
in due coJrse

ti.e w ok lot was sold by him WUho^^IZ^^'T' '''^' ^hat

""f
«^5.25, being one-fifth or t.entjZ'^T,rl 'Z ^ """""'"^ t^«

the secretary-treasurer of the ^^^^0^^^^^. '^'"^ ''^ ^''^Hjnformahties of the local council, as upon tL ilwTl W. '
'"^^ "' '''" "P«° *•»«

treasurer of the .aid. municipality 2" l offiT 5"^r""" *« ^''^ ^^^^^tary-
proee^ings uken in bringing t^e SCsl^t:;ta7'^^™?' '\"^ ^"*^«

"'^f
-'«;-' hayitfg appeared, but^otpleadtt' the a ^ --etary-troasurer

The judgment of Uip <?».u-: ri
i'"'""*'" «> the action,

-follows:-
° /*' Superior Court at Sh^rbrookV (SHsgl. j.) ^^^

The Court * *° * * n„„„-j • .
,

*
"^

»M *. the defend.,,, (HiaVe G.ude.T, 2° ,! f ° """"'^ "' «'««•'' •"*

-ed..d«„..d,.^h,.he..^::„t:„rr.s^^^^

taxes were assessed and laid tha J^ .
*'"® *""« the said rafea «nj

«•

'^

,#;

If

l|

1'
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Bathgate
Tl.

H.

A'

the corporation* of the TownHhip of North Ham and Octave Gaudet * ** *
and the said' defijndant the Corporation of the County of Wolfe, isleroby put
out of court without costs. '

''

This cause having been inscribed for reviour before three judges in 3Iohti!eal
the defendant in jris factum contended that the secretary-treasurer of a local'

municipality could buy at a county sale, the sale being conductq^ by tlje secretary-
treasurer of the county, and when a report has been made (|f lands in arrears
for taies by the.loc.il secretary, his functions with regard td fte sale ceased and
he has a right tobid at a public sale like any other individual.

There is nothing in the law .disqualifying persons in a situatiori '^i^ijar to
that of s^id secretary treasurer from purohasitrg in every case of judicial sales.

Even tutors and curators may purchase* property of those over whom they are

. appointed in oases off sale by judicial authority—(.C. U., Art. 14^.)
The only incapacity declared bylaw in judicial sdles r«latJ& to sheriis an'd

other officers entrusted wiUi the sale.—(C. C., Art. #76.)
''\

After hearing the parties in review, the Court confirmed the judgment.
MoNOELE||^J.—The Court sees no reason to disturb the judgment below

which set aside a sale" to the secretary-treasurer. The Code prohibits i^n agent

from becoming a purchaser, and subordinates .stand in the same position

, Mackay, J.—The action is to hate the sale set aside, and the adjudication to

Gaudet declared illejgalg Thete are various irr^ularitiea in the proceedings.

The road'iras to be thirty-six feet wide, but when .the report came to be homo-
ogated, it was reduced to twenty-six feet. A front road cannot be less than

thrrt||Bix fi!et wide. C. I?. L. C, chap. 24, sec. "40, sub-seXjO : « No front

road shall be less than thirtywsix feci, French measure, iu wid^, between the

lines of the fences on each side thereof" The judge a quo found that the

formalities required have not been observed. I can see many reasons for

saying that the proceedings are irregular, and that the side is null The yid^
, a quo went on to say that Gaudet as secretary-treasurer wais inoompelent

to buy. , This is also c6rrect. The Code has not distinguished between chi/ef

agents and subordinates. \

Judgment confirmed.
Borlase, attorney for plaintiff.

Snnhorn d- Brooks, attorney for defendants.

,(P- »• I") - , ..

SUPERIOR, COUR^, 1870.

MONTREAL, 30th NOVEMBER, 18T0.

Comffi Bebthelot, J. ^ -._ - ,

V-
'

' " • '^o. 87.
- •

? Bathgate vs., Detisle,
,

-

H CLD :—That in an action again«ta pnblie otteer for a taitie revendicatiiAi of Koodi i^lzed, pnute
avantfaire droit will be ordered upon a demurrer allegioK the omlMioa of one nonth'i
noti'ce.*

The plaintiff brought his demancle en taitie revendicatton of goods seiied at

the Custom' House at Montreal and ssmimyned the defendant, as GoUeotor
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BelHfer.

that he be declared theSL oJ"^T .^"^ •°""''''"""'^ ''•'' declaration, ^«b.^
defendant. *^''^''"'"r"^ T^ ««»<^»

?» ^f^i"*!. with cost^ ^J^
The defendant iwet this action bv a demn.fi,,L v' ..^ .

'

;j'rr """'' '""" •'""'' "<»» "••*".'^;::^« .«.,>^^,
^iftott, attorney for pirfdtiff. I

''

Pominoille, attorney for defei/dant
..(p.B.L.)^^,:' -T

* SUPEsdoR COURT, 1871.

MONTRbIaL, 2dTH APRIL, 1871.

at«l.

Cor«m TOBEANCB, J.

* No. 607.

£^c Parte ^'«/o«</«Uttifoney for a Writ of Certiorari.

'
- • '

d« Bout de rile, i„ the 0^; ^^^^^^^^^
«» ^^JPansh of St. Anne

onthe.9th December, 1870 ST ^ '^"'^*' T M«»'tural
»ent which is ^ mw^"i^;tS2r ^"f^^* -<*W
"M. Jow>HLalonde defehdeur«„r» ¥^ *''*^"'^"''\''°»» ^ndumtibnB

pnson comniune d« district de Montr^l'.-The par^'^?^"^' £^^
Superior Court at Montreal •

""'*
P^^'^^IJlel heard before the

reuses in which the c7urta wufItl T-
"*"*•" ''^«^ ««" the«

-^uo^wen:-rt-5iir^

te^^:::j^:Sf\^^" ayan^^^nd. ,es ,A,„Urs
f^. , r^le nt^ du^nfaantpour certion^ri^. pour casser la^onvictio»

^»Vic.,ch.ao..«,.U. "
• '..^

-. ^ •_, " ': .' —TT-
""

i^

•̂=t'-

^
.._::!:;i.«l:..:-„

-'7t
.'ir^-
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,- '^

*'*"jj*'^'" "P'l*^ ooptre lui
'
* * * "w', ,ot ausai la motion du dit^iii

"'wj^'t P*^*' %*'*?'' lo^dit Bref do a'ttiemri, ayantozainin<; les piteos et

MoDonildf;, dossier,j-eonsiBt^rant qn^Ia ditojjWMivictipn no fuit pus vojr pour

,\\ dit reqtiiSrtmlra d*t<5 ooniniiuiTiS. diSl^rc ub^tuej^ di^ rdglolH en c6

"i ^1 ct met A;\i nuunt la alio COnviotioi

<^! ,'* le tout tMo dep^ns,

tth*fThct iiiul Raniville, nt<ortt^p^ potitii

.»i '

Ittrcnvoio ^i iin du( dstinia S^^'aigeij,^

C<^{ ot swashed.

>?^BHI if'tu'tti^ J'^jm * ''
. '

'^> #w«^-*'#?^^^iM

-,^^t^^^'y

J-tefc.

^^ COURT. 1871.

^LlH 1{£VIEW.>

BAL, 3iJ«ja'JUNE, lafk L

.* A.,
GtaiKje vt at. vh. MvDpnuld and McDonald, (^poi^dhl

tji \ 'llzVth^X'i 'T^t tjje fhct of -partial payments haviiiK been made on account of tli« judgment do«f

' Iv?
*' " n,ot juttify the ouvcIUiiimw of wi opposilipii by the ^btor, in dei^tiltadlngj|lie total nullily

'

* »'of tlio Seizure ' .' , 1 f
,

* -'• • "t'^^-
^' ^nd, Thatin Buc1i4e«8e, tlieAfis^'rrorindi'imiaaing the8afdopp<i^ltlo^m)Ri .

3rd' Tl|atihoexuct1kinount jryc,oii.i)te JudKi'muut muafbe determlned^-'eMli party paying

bis coat* on said (ippositlon • " r '
,

, .

'
;

',
. .'V» The judgment of thd' Cour^-^fft^eview ,on ^the above points is. motive aa^

^, ^ , / the Court in Review "* =*^. *
^
* ' Considering "that tlife,6|ii«i»*ot has not

s ' . ; '.proved th« eiftinotion of the debt for i»hich the writ of JierL/iiilc\i^ issuttd io

'
s

' ' - ,thip pau86„hut only two partial payments
;^ ,

i
" [ I M;

' ' ' ' ^ '^l^ X!!on8idenn|g, nevertheless, that the ccynclusions ofjsaid oppositi^^n, and ar^),

\ titlfouiided, in .demanding tlte total nullity of tho said seizure ; * <

i;.
\

.J*
* Considering, howcyer, that there is error in the said-judgment dH9l$ial1fig the

^*^ 'said onpositioii trt Mfoy doth reverse said ^ud^nfcnt * * *)« **• Declares

that the seizure or execution referred .t9». CQpld, and can

shall be for £G3 15s. * * * ''^: -j»it^ costs oVhe

•bf'the seizure uWer it, and the (^dtfft rejects th^ rest

'

t^oPvOtid it is ordered tkj^fach party bear his own cos

'

but as to coHt/ of this ^iJHI^iOf Reyew it is ordered t"

came to opposunt, pln^SlpRevision.

;. ^J)dUt>'e, Doiitre <& />ou<rc, 'avooats desJjimandeurB,

.flojjij/, attorney for opposant. . ,

x)rcQd, and

ion, and

• Vi*, BMtOKj'i index, p. 134,—Xo. execution, «o. p.

V i V-

'*:k4':.

• Begtron Evid

>i0k.-
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SUPERIOR COURT.

* In Rkvizw.

MONTREAL, BOth JANUARY, 1871.

Coram Mondewt, J,, Maokat, J., BnAvmr, J^

'
"^

\,
(*v,irin \B. Mathe.

•«|f of the m.«cr ftt l..uo beoonSd • .*^'^ " " "'""•'»• ""•» »»"« «>•• w^Uuio.
2. TUe „oc«Upf«ticuUti„„ Of l^u. o, of.„.we« U.e„,.o. w,„ be««„.«. wbe».he,«. >

-
'

*

The plaintiff Bued .he defe.d.„, .. sie. SohotaUque, in th. Dtorict .f T»^

18^0.
'

"•"^'
^^^^'V ^*'« *«"on '«8 instituted in May,

The defendant pleaded that he had bought the horse on trial. i,Vcs,ai

Th! d f rr " *'" ""^ '"^ '^'"'•"^' *»•« »•-«« -« taken 'on trtrir notThe defendant, examined qs a wltncM stnfo,! «».„» •!.
'^'

." dans l>5curie du ^^u^^^^^E^^ '•""'^ -^"^"^ ^™'» W '«-"
^" douin^ le dcfendeu..,dy!vJ«^ '^ '^^'^ ^«'**^» do ce dernier, a con-

' douTq -Ir t;m\ f
P-^'^- «^$-c'i%Jit cheval ehez le di; deman-

^ ;;>editde.andeursWservi j«.rndlSI ^^rte^ ^."Sffj^^^l-c^l^ur les «oins et h pension d« dit cheval."
"' " "Si"^ ^ ^^'^^

.^

1—L--i '^̂ ^"""°" ^«^^ ^'"^t the pWnti#8fail not^^'' •->

* Best, on EvMonco. ^K3^ '.
~ ^^

i
•V,

i If)

V

""^fW

I
1

%'

• 'Hi

f! f

1 1 i

1'

(^"
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5^'
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/ \

.; kenforWOcnHh „„dtl.oUU,cii..M,.y, 1870. Now tl^ p^„It e ,1 wa^
On .0 fir« po.„t. however, viz., U.e akouoc of u contract of h k I.Ih »o„o«rwould dismiss tho action Hlf(K^'(!t|i(#« n^^

WAeKAY, J,, said tl.o n,:»j,rity ^of the -Court were of opifiou/ihatv „,

bol<^ Hhoald bo rofonnod. an,t th«t j,.dg„,c„t"shquld go lor the unuiunt dul at
the t,n,e the action was u.«tit,.,c^d. I„ ...attor. of Hin.ple contract tho strictVof proof referred ,0 by tho le„.„.d Pn^idcnt of ,ho Court wa« scldou. n,M
It had formerly been the custon. in England to e«ct proof conformable to the
n.attcr«a<lcg..d u, the declaration, but of late, in „.utt«,« ol^ eimpio contract in
winch there was no written agreement, the Vigor of th., ancient rule«iva« nfuch"
"

iJ
• T .

""' 'K'"'^
" '""""'^ '^'''''''^ *''" "»^8"»'«- »"<! proofwould bo fata .t was now Helmed sufficient that the real substance ofthe n attcr

at .,s.„e should bo considprod. He ciled Knglish authorities to show that, tho^^h
ho Kngh-sh Courts forn.erly went to tho extent ot^the l^rmi Jiresidont' ofSe
Court 8t.ll the best writers were now of'opinion that the- prtnciple had bccD.
carried too ar whereby causes were often lost by small dipck,pa.icies. In

•

Ih.s case delgndant said ho bonght th« horso for a month on trial In the ^

oj.n.ion of the Court tho sale of the hi.rse Ibr &160 was proved, but the sale oa'
trial was not proved. When a difforonco arose between plaintiff.and defendant

'

they, botii bcingllJitorate per8on.s, stated their case ttf a third persomiill this
"

juan ifroved that the sale was made for $150,—namely,.|50 ih^ cash, TncI tlWT
remainder in Rlay. Tho essence of the contract wfis provM. The reil issue in

'

the case was whether the borhc was taken on trial or not. There was no proof
of the horse being taken On trial, and the judgment of tJio Court beloW youM
therefore, be reformed, and the amouat reduced to «60, t^e sum that was due
when the suit was instituted, reserving to plaintiflF his recourse fdt $100—the
balance that was not duo at tho time the action Was instituted.

j

The judgment in review is as follows : ^^ '
..

' V „ '

"

" The Court here, sitting as a Court of Review, * * * '*,
consMerinff

" that there is'^rror in the said judgment of the 10th May, 18?0 to Jit id

'

" granting beyond what ought to have been lo plaintiff, ^d in conaemninl 'th6
"defendant in the whole 6160; /* ... >

" Considering^that the veritable issue between th.eWtie8 in this dause ii, A >f

" to whether defendant had bought from praiutirthok^orse (dtalon) referredn in^
"plaintirs declaration, or-wbether the horse was djjHvered H lleiaai and fakon

" Consiaering that plaintiff has proved a'ealo and'dtHvery to defendant &!haJ
" hor^, but tho defendant has wholly failed to prove that said sale and deliverT.=
" wereX ^«««at

;

* '

. • '.

•*v-
"^T condomn the defendant with costs,' as in an "action of «>. mticB, but
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lloaortMa

«withoutco«U of «rt.V«/a<.o«\/«/rf,,,:;v of uu^-rr (« dofondanfs «H,dtodTh, it««nM.
«rW«/.«w (/.• /<«•/., all tl.o ,^iioaUm in tim c«u.c boiDj^teB general and. '''"^'Sir"

/ti
" • JobnU.

CAa»yx»^w«r, attorney f(jr plaintiff. . ._ '"..,•

(i'.R.L.) V
"

•
' "•

^ •.—. -_ : J. \ .

' yUl'EUlOU COUUT, 1871. ° ' "
> ^ . P< m:viEM;.

.

^

.MONTfiKAL, 30rii JANTARV, :h7i,^

Coryyi ^loNOKI.KT, J., UKBiniKLOT, J. MaCKAV, J.

Jjo. 1806.
• '

7V«c Jlnnoriiitle' Onimtt, Attornoy-Goncrul Pko Jieyuui, and the Honor-
'

«</>/e ^»(An J/.^Crtti/, defendant.

.

''"•
J^^lt ri'Ip '"''.'™^'''l'''''

^"^'"'""'o"' " l>»-Wfc olllcn,. Hook 2„d., title 2nd ,«h«p 10

»M.
•'™«:«'h'r". AM-, l.Ju2anU KJOO, tl.o <K.fi..„d«u., „my ,ot up .wlMrClnZ:

I \ loffi\*!i',r'p'T"V'n^^J'r"''^^^"""™'
'^'' ^^'''•^' Procco^Vundcr Article

, * 016o^the Codepf C.v.l IWdure, tT.c defendant fyled at one and the KaBw,
' time:-J- ^ j.

"
/

*

1. An cxoq)tion d(5cljna(oir«.
.

; 2i- An exception or plea to the merits. , • '

J. A ddfQBSc au fond en fait.
', 7

ia.epetiUon^ fyled nothing i„ answer .to these pleadings or any of «hen..
Ihe defe„dai.t .ufeonbcd the cu«e for proof upon-. th^«x«y^o» dMinatoire.'The petitioner .u(,ved" 1e reject tj^e inscription upoa the ground that the

defendant, hay.Bg iyhi pted^lo the merits, had waived and abandoned the decli-
natory lexccpUon. . •• - .

-
,

•

^
On the 21.t^Nove,;.ber^;i^Jfe j4e in Chambbrs (Beaudry, J.) i^en

dered the foljowing judg.u«nj^:^' Having heard ahe parties by thch^ counsel,
upon ^the potion of the pcUtioner of the 18th;instant, that, inasmj^eh as the
defendant bath lyled pleas to tl.o n.erits, the .Ascription by him fyled for the

« adduction ^f evidence on \hc exception dicHnatcire he Bct aside, and this
cat^^irnck^r^^^c:m.d»

,.,,i„g „„„i„,^ ^,^^ ^^^ .

. ceed.n6s.Ufe dehbtrated,J do order i,„d adjudge that said petitioner tak*
notbjng 6y h.8 said in^fftand I Jo fix the 26th instant, at ten of the clock

,/,« in the forenoon, for tlifwp«#« in this cause." ^c., ,

'

. pittjudgnicnt was caiSed to the Court of Review.
"^

^ JlffShzL^T, J.-,We are called upon to decide whether the defendant by his
pleaai^g to the. merito, conjointly with a,.^ exception didinatoire, e^jressly
decjaring therein that h^ip pleads to the merits, has renqpnced the benefit

having inscribed the cause for enquctc. 'J liq^rHondurablejM^ustice Beaudry
ruled out the motion of the Attorney-General to rejeotTle

4

of Hunh" fflr/ntf^»yi. dirmatnirc, and^^44«ihti

^
r%
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r^'*^

p-^;

f
2ft0

ft.

iMTiifrau.

tihliOtf. Thin A

. thullotory to 01)6 piM

itJKT, l«7jl.

. III mil
I
a

I

m

^ anket. TliU wan not an oeoaaion for

liraoH(io of fVlinn conjointly plouH wliioh aro con-
ther. Tho Court oi'uM only d<sal with the only pqint

tlii^l onim
:

H^n th« <l«foo<J«'»t wnivt'd tho vxcrption lUvUniiloire by plog^
ifig imht »pcqhtl rowtrvo to tho inoritH 'f 'thoanswcr. in nt hand--t/« f„clo,
he ujtwt oort«4lily hna not. By i"/oronco^M||MHl^u>'U4 «"Ufb Iosmi heldi
to hiivo d«^, what, ift oxproiw wiwdyKfrSlfriaufticttiiy doelttrcBli^ dboii not do.
The judgnic^t rondorod by Mr. Ju^^o Ikumdrkwua iri «H rcspeot* wrreot, »nd
hould bu ycnfiruxid. . v *1

->
,

r^ J., concurred. There was no wuivfer on tho part of the dufcndibit.

tobuld inHoribc on-thi* exception,

omluviuw confirmed tite jadguient oikMiows

:

now Bitting iiH a Court of Ueviow, coht)idoring that there k oo
MjudKinont, doth in all things/confirm the said judgment wUb

itl<!

error'l

W:

1,4

001(^8 dgiii^iHt mid petitioner.*'

^ho^Attprney-Genonil, pro RegJnfl, by /A'<tA<>, Q.C.
/fem/^ iywrio| I- 6V;//V('on, for Defendant! <

^V B. I.,) -•

'

„% . 1| 'i^IKCUIT C6URT, J871.

"- V ? ?IONTREAL, .30tn MARCH, 1871,

. . f '»»•-''" % -^ /" #»?•%•.•
" *

"

*
' ^ - - ft- ^-

. ^ Ml»l(!- v»' SaiiMmiH.

'i'UKchp t5ii4Kit r,j)M, Do.ltotra«t of I

I ntSBWn

Motion rejeoted.

4

-te

I Mttilpd bctwpon, plslntir
fliLit:— 1. THa»riin«J(»r g:e ml^

and ili'fi-ndant i'« lyuox''. - »

, . 2. I hit tbP money Mki^ In tlilit caic, by tlio jnnm» of rent, li not dae^,jind that plalntUTt
recolwMl* for irtoAyaywiiugrs. or for Wh«tclw plaintiff may li>o«dvi»ed ntolawand
' " ' 'I' Hi liLJlllil fl I 1^

. ..J^, .V "^ „•
"wiawwa

S.

%

l»feR.CiTRIAM:—TbiVwnsirh action ugaiBstWendi|it.M rfssigtreeip respfrt':

ttbe occupation of a hotaMklongingiothc-pliiiig^ the e«8t c^Jof-jJltre
'

__ me street. " In AprilJStiB^^tflg^luijnt:^ leaJjiic ft;^,^ for threeyeaf^in '

l8t>luy, ia«jB, tooneTurg^«in. The ^jj^aettfiftinaUoatihe end ofeach year

, ' OB giving,' Mptice.^T^rgeon.-'inrthe fir?tw/bf« Icob^, becam^^ uafortanate in

' fca4'iifH,'^'"«|i,"*vc wptico to^tci^iinate ^SReuso'^hbu the l8t«May,"l8C9,c»me

.„^|^ndr *o.plimitiff jjuturalty soug'at t^-'jjof possession of hfs property- but,
'||B3udi ho pressed ^oget plbtftsioWj bo. was k<a)t oUt by tlie assigiK;e of Turge6nV

i^% till Ct»fe9tl».iMay.-* Thea two youii^ men drove up to his bouse and offered him*^
ttbckeys.,(rf the premiss. The pliiiii tiff resolved to go aid see w%at condition
the premises wei-e in belorc taking the keys. The exact day on which he got
possession did not^jipi ear, but it "was about the eighteenth May. The pftmises
were then found to be in bad'Ordor. Of course, a Ijipdlord's chance of renting

*̂ ^'^Hig^gglKglHJggLponfefarthflYft .^-^ i «th:Mny. -

'\f
*.

*4^e^
<^

. ,^
• C.tU Art.

\ .. <'*
^- •

'\.

« „
1h-

*
J.

''
''"« ^<:"

•--,., <K-
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The pMntW wu not able to ^ot nnothor tcn«nf rTTflM ir« .K r
^ duimod that ho wiiM <sntitlo.l t.. r.„.. r.« .1 / .. ! "? thoreforo now n*

* .he torn, of tl«, orl„l Ir;: . T: ''f"

''^'"'"'""^ ^' ^-'"'"'' "-'•«"« »« «*'"'

180D. The dcfo.MJ«„ pIo2u „ fZ Tk
''"'"'""' '""*• ''"• ''* A"«-t.

he, defo^, w«H„ot. t ,

• ';' '"? »:'

'"f
reconduction, thai

plaintiff \i„.«clf had poLo^r of Jl ' "" t'"""
'''° "*«"""^ y«"i '»».t

plaintiff ii„« ron..rr ?; „ fi'iTr^ '^ir^
"">—^ >-'

;
t'-t

w»H„ccc«„^.,nd(hatnli,,fffI? n-
!''*y' ''"'""d""' h-J <»«"o -H thai

But W.oroia« no .uch thin^. hJllulv '
"'" '^""*'"* "^ "'« """o'-

thatV ^. y u h tc^^ "T/'T"""
'" ^"'""''»"'-

«.?r"'<J not «,o

very plain tl.atXVec .'0^^^
of 1 'i

'^"""'"'""' '"""•""' "•''«'"«"«le it

ofJbc defendant but ill
"'^ '"' ^"^ " '•'^"*

'''™«K»' "'« fault

coua|bo hold thai tho^waMaci s„: : i
7';:'^^^^^^ r" '^

thereflll, be dUn.itfed with eout.
' mJ .

"•^'"" '^'' ""* """"N

damagcHX
*

'
'"^"'"^ '" "'« P'"'"«iff «'« rccourso. f„;

JJ'"
J|iPlf«' ofUio Court iB moh'r^. as ft,lIo4 ;_

.
T«r«con and dd3t^^ ;^^^^^^^^^^

^"^^^ '«"- *" ^u^con. nndThat

18C9. «t which -date «„in^SerwJt"rr' ^*'° '"* "'*'"^'

". that defendant ^ ,„««,,„nd7e« dS ftwho. 7:t^ '^T'posscssioh (contrarilfc' to ^nlnin.iff'- -11
'o^ 'whom he is responsible, kc

defendant and those undnr hS e . .

**°'''' """^ premises by

SlTlslor
"^' a tenjne for the term from\h: 1st ^T^^^l^Z Z

property, and that th,i„ „f landlord^4 teLn^^d.^' ! T """*

plaintiff and defendant, and did oott'lif^Th 6^7^-71^^"
18 9. consent betw^^th.,p„rtieB for a ll^J^'^X^t 1 1'''
«nder the e.rcumstanc^, t4^.9ney asted b^ the n^eSt b^ l.Iff

'"*'

4ge^,^t u. not due to plaintiff, and tha/defendanfs Zt ^ ""
^ therefore ^f^

i-«.i.g tti. «, daj.„d, d..hjLl 5Im''tr '"'

<fi^: ^tjj^

X Hi

:;t 1

1 I

i
^'1

i ^i

^'

«iar
' \'

^,f.
^
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^'

>•*« ;_^w^ ,

S68 SUPfW0R:4P0UKT,,^^l.

IJtCjJ".id '*" '''"n"K««. «' for whot clw pinbiiff may b« kdyiaBd JW to Uw nd'^jMtiM '•«<!

' I'oanlf ur
t'«*|iluii.

'^':

»"

/ '

Action diiiulat«<].

Cnrfifr, Puminvlllr !c JUtoiirnitif, Atlorot.'yi'^ur I'iuiiitifT.

H'oMfrf^HiM, Aliurticy for I>( f't'iiiluitt.

(V. i\. l.)

• ' PUPEKIOR COtJUT, 1871.

'

^< ' In Rkvuw.

;,
-^^MOXWRAL, 30TU JANUARY, 1871.

Tomm MoNiiELET, J., Ma^kaV, J., BKAifimr, J, . "

r/ir JlonoruUf GiiU»n Ouimtl, llcr Majortj'N Aitornoy Qunorul for tha Pro-

vince of Quebec, />ro /^«j[j«(t,

*.: ^ PttUioner

;

AND .

The ('orj)oration-n/the Conntjf of Coiiij»ivn,

liltD :

lieiponJetttt.

-That no rlxht orrcvltlon exUti in IUtoui of the Crown when the right of ippeal to ilonM
by l«w.

"•

Tlic rcHpondent, having niovcil iort]iou(liBchMr|<»oi' the ineeription for review,

for the roarons mentioned in tho following judgment, the insoription was set

Ohide, and the judgment is motivi.

Per CuIiiah :—It wna contended that a right of roriow existed in this case

in fuvour'of tho Crown, though the right of appeal is denied by our luw. It was

; contended that tho Crown coSld not be .deprived of 9tiy of it9 privilegAS.^

Dcfcbdunts urged that tho quoHfit^n was one of jurisdiction, and not of authority

or prerogative, and thut, the jurifldiction being taken away by law, tho appeal

could not bo entertained. The Court found they had no jurisdiction, and the

motion to di!=charge tho inscription would therefore bo granted. .
"

v

The judgment is os followH :

—

- /

The Court, how here sitting os a Cour* of Review, having heard the. parties

by their counsel, upon the motion of tho respondents of the 22nd December last

past, tliat, inasmuch as no deposit hath been made with the insoription for review .

by petitioner, and inasmuch as the information and prosecution in this cause of

the Attorney General was laid and fylcd under the 10th chapter <X thd seooiid

title of the 2nd Book of the Code of Civil Procedure, and relates solely to tntiDl-

oipal corporations and offices, and inosmnch as this caoKQ is not appealable, . nd

is, by the 5th section of tho said 10th chapter of said Code, espressly excepted

from the right of oppcal, and is, therefore, not susceptible of revision by this

Court, that thojnscription % hci-ring in review in this cause, fyled on the IjQth

December lost, be set aside and diKcharged ; having examined the record in said

0-
'- -<'/ #
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I tBd doly dalib«rat«(}, doth fprmi mli motinn, mtd, in ofliiMquonofl, doth •«! «ri«« dii
Mldo aiid di.<!hargo thu «id lniwri|)ti..n lor Mviow with c«mU luiiinit aaid "";?^
iwUtioner.f ;

"
. »rMf«,io,tt.

Tho Attorney Oonoral, by li<>rhin\ ntt<»nioy.

tinnbitrH ^i lirtmk», iittoriipyit for rcRpondontt.

(P. a. I..)

-'4%

Iiiiivrl|fl|ii>n didolinrgod.

COUR HUPERIBtJHE. 1871

woNTUEAL, an Avmi^, ibti.
'

,
Cor^»m BkaIjouv, J,.

No. W8T. ,
' i' ,,

J0«.:-Qu« d'.pt*< l-*,ll«lem .lu ( o.li, A. l'ro.^»,lur« Civil.., I. ohiU-^uiIoh Ur |,i «il,(o.iirrM .v.nt
m^omuiit dolt H> nuro •«.« la oo.Ho.WMunm iu*rllc ct auii .uf. riM,uff^, |gr»qiM. U duU» nwtpu Uttcon- due nl 4«riu«. (I)

• "i i •.•«iig.»

La deniandorosso, Bur Hon nffiauvit ulltVuuiit ruool, fit I'mimor uno ahtMiodrrrt
simple ot auasi on luaiu tioroo, ooulro Ioh biciiH du d.nbi.dour, lucjuollo fut n p-
portico on Cour 8up*<rieuro lo U8 novonibrc 1870, pour lo rocouvremont do «30<>
inoutttht d'un billot fuit pur lo d«5fondeur lo 28 avril 1870, ot puyublo on nvril
1871, A la doiuandoroHHo. i .

l.o7 ddcombro 1870, lo ddfondour presoirta uflo roquOto en chmubro^ contOH-
tant cottti BaiHio-arret. .

,

lia demandorcsse y rdpondit on fait. •

Lea purtioa ayant .5td A I'onquato et*ayant cx;iuiin<J loura tl<iuo!n», furcnt wr
tenduos au m<5rito do cotto requfito.

Lejugomoatde la Cour ronvoio lu refjuCto ainsi que tons los proo<5di58'8ur
icelle, et_U est motivtS oomnie suit

:

. '
.

,
" La Cour, aprt^s avoir ontondu lea parties par lours avoouts, oxamind la prood-

'' duro, piicos produitea ot prcuvo ct sur lo tdVitjuttrlBnicnt ddlibt^rd ; Considdrant
" quo la or^anee pour laquell^ la Baisio-Arl^^d en cotto tjauae, n'dtait pus
"encore dueni<5ohuo, et quo d'aprismtiok:*^! du Code do Procedure, I»

II

contestaUon de I'arrfit devbit ao fairo aVeViirVptostation au mdrite ot non cur
" requflte, ainai qu'il adtd fait en oMte cause, inet'au neant toute la proodduro

'I

qui ft eu lieu en oettd oauae k oomptor de ot y ,c<»mpri8 la dite requfite, suuf
* aur parties & proo«cler de nouveau aifasi quo de droit, lo tout saps frda," •

n < » r - . .
Requfite renvoyde.

-oiMiryotii <fr Zocofte, avooata de la demandorese.
\ .

L. L. Corbeil, avoMt du d^fendetjur ot requ^rant.

(1)0. p. C. AtU.m fcSM.

-'i" \

t**

.*

¥\

i' ii
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^

^•'f^f.,u''^0^'f^^^ my^jfr.f~:fi-%"-'%^^'' 'E'^^^Mh§^"*^P^''

*
N
>.^^

26d. Cburi SUPKRIEUBP, 1871.

A <5

" CpmX SlfPiOlMEIJRK, 1871.

. M0NTREA1,, UIO MAI, 1871. '

•
.

(7oiinn Bkaudry' J. -4'

.

" -,... No. 806. '
.

d«^^^^ ts" •''''"
t*^"'^^^^ ^'^'-^ .'"'luatre billots 2rt^:

.
Le 18r.,^Ml 18.1, le dofcioleur Lambert qui.^vait cnntcstc cetto action fit la"

^

,
.ticn Uiiu-delii deciiiqnjiute piiistrcs.'' > \

_ Ws Jc l'au;iili.„ au u.t^rite ot sur cetto ^notion, los avneats 'du' ifc,.deurFaube^ ^u.,.^„t , l,.l^,i.io,^e k. Cour les proposition, .uivantca.3 "

i^u^Jt
""^

'='"^>J!^"i^^P'y^
Ic'den^andeur „e peutj,as ,L prouv^V

,

'^o. II nc pent, dans tous'les ck l^re par un -sc^ tdmoin. •

30. LacMon n'uuraifp,.. du e#c b<b^ sur ios billets et le dnnandeur ne pou-
,

a. poursuKre ^us^,,r le d.^Ceit c,ui at^uli pu cxis.er ap.O r^-lc^Lt^S
le dcmandeur ctle di'f«Rdciir Decellus.^ • - .

'-''•''*''''*'?
"^

«^'»'>^«

" Fur la pr6n.i.^.e proposition^. ij suflit de reft^rfcr a Ia;tli^uSsion unia eu Ho,.dans^.;cause do Vevo«. vs. D-eBleury. 12 Dc^^os Trib. I B C p 117 p^^
.
.e^onfa^noro c,u .1 noxist, au'eun, 4or ou juri.spr«donce pour justifi^- la p;^^^
lirttr q„ un eu^t q,Ktcon,,ue peut Otre fait sous croix: .

^

.
Quonl ait tpl.^ i.ai.on de, billots ,pW„.issoires pour des petits luont^trts. v

cel^ost adnus. Dansia c.use citeo oi-des..us oi ilya.issait d'un.esu pourU
"

8on,mo K^e.-, lo ror;u .5^ait atte^te par trois t.<.„oins, et encore lejuge erf chef
actue a differe d avee la n.,jorite c|.Ia Cour, et^es raisons paraissi.! beaucoup* ^
plus ,fortes (juc cellos des autros. '' » ( e

'

j^

Lllon. juflc Aylwin adinet ,,^ dans le district de Quebec, le juge Panelkvait
.d^'ju fiat cesser

1 habitude de douner des jugcn.ents sur dcs billet, sou* croix •

.
tttte pitrtie do la 34e Geo' III <• •> sup l.ft«.„n„ 1 n ' . . , ',

,: , V V p ,.,
' "' '*«!"e"e la Cour s'est appuy^e dans

la cause de xXeveu & Blou.y est depuis lonv?teft.ps tappeUo. /Le CojM n'A au-
'

cunt- disposition a ee s,jijet. • W S '

.Mais l^avocat du defendeur pretend que e'est une affi.ire eonrnierciale «t qtfil'

^-^^^^^M^F^ty^iirnoumc^ Si c'est le cas il nVait^p^s hLih
'

,
Or, ps^Q Vetculre L ieusement (y,e lo.:sq«'n s'Sgit d'une cofcntipn pouf V

, uhe stfinnie

perdre

. pourrft.

aueunri

» :

»
"

1^00, «&p*4intion. par laquello un indivijlfi s

"^liteur par k fjiit d'un tiers,* crft
'

'

quclconque ? Ceci He serai'

sU

'%
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pi

L lb.

ace, not in

.
L'action du demandcur oontro Fjyibort doit done 6tre rdnvoyde -

ho denmndour eoumit ses prop6sitions de droit counno Huit •
'

A promissory note signed by a cross i,. prespnee of ouc witness is good.
^ OolliQs & Bradshaw, 10 JL.. G. R. p. S6G. ,

- - .^ *" - -
Anderson^ Parky 6 L. C. U. p. lOJ; 47^, a

'

-Ah endorscmont by cross before witness is valid

. Noad ... Chute,avert & ul, 1 Rev. de Leg. 229.' Tl.e paj^ont of n.on^ i„

iZrr' / "r"' '° ^''"' '^ ^"^'^^^'^ wl. 'witnessed. reeoipt-V
?^gned by the party who received the n.or^ey, with a ero.ss, in their presenceNqvou piVa & al. y«. DeBleurv 3 L n 1 « «7 v i- . ""-'r

P"s«n?o.

subsennon.J^ I „M .L
'

",
"'"'^J''.^ 1^- t. J. p. 87. And III tlie same case it was

subsequent y held that the pa^irtent of a 8u„i of money may be proved by the

tS:^'X" "'''-''''^'^ , ,,rkU by ^he ,1; tSvl!^

• .Qtaecn's Bench 6 L. C.J. p. 151, also 12 L. C. R p 117 * .

' - '

A cross or a mark may be a (JommDnce.nent de preuve par ocrit
In^thisciise (which is a commercial case) the tran.saction too

*^]J,P'7"'««
but at New EdinburgI,,>rovi,iee of Ontari,..

"Taylor Ev. p. 3C8.§ 377.
''"\

- ^^.|W^ admike lors<,i,e I'eeri,, o„ memorandum na pas|^s^„e.
'

,

*

^preuvolestimoni^le o.t admi^ do tout" f.it reiatif a Wm^tieres com- ^

^!.c. 1234.: ^
...'>v <\ " .>'

J':-':'
' ''

I)«i§aucun^,la^uvetbiftim«„iaknepeuti;readmi^«t,nut^n
'

,^hangerle8termesd'«h*dcritvalablementfait'
^|«P "^eontrcdircou

.^^^einentdelaCourcstinotiv^c^iimeWit' .'
^''^^iV-pre, ^ir entendu le demandeur et k defi^ndeyr, Gabriel Faubert.

"

J^ats«t>^r.le mdi-ite- ainsi que sur la requCHe sommairo^du dit Ga-
"

A-e ^ *'V.l";""*'""*''«''*'J«««J»^<^«<oigaagc;au tt^moin AIb(#t French W
pmddun) pesproduiteset prevve-etsui- le tout mftren^enidelibl^.- Zs dl

'

<
rant que laWeuve qrale produite en cette^c^use i, t'effetCprouS'lestel"

'

FV J^l^'^^^J-ol. produits-;; cette eau^ $arh^^Z^ depute la dite r^.ete sommain. du dit di^fenkJi^ etld^^nr^;^ '

.»^.tedela^„..onsiddrant.juo le^dit GabrieMi^uber^fest^,iSd Jl

S^ Pe(#l av|> coonaissance, l'app*bbatix.n et I'.utorisatioh d« dit Gak.el FUuli^rt, la_ re^^te. % consid^rarvt que ^uV sa sweonde cxceptil 1 dkddfendeur n a^ircjuve de paJement qu'au mpntant de «i020 ; -cAdaLSn d^^
d^feadeursA.payeraudamandeurlasomme de «*qi79, ialifce"^ a^^^surlesquatre billets en date d« 19 juiu 1^-68, faits^Xlp d t Jeai^SlJ
paj^blesi ^,».pr^re or^rc et endossds p'ar lui-mJe et par le dit (^i^Pa^-bert ep^^osai^ajnarquasous croix-en- prdsenq^de«t<Sinoia;T^

v'^^'^W.^f^J'.^vocatsdu demandeur. •
.

V.««.,«c._».

BlMkbnm.
TD.

Dt'oellw at •!.

^f\

^1

i^;'^^;^;*^*.*

1r^ 4.
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UR SUPERlfiuilK, 1871.

^JlO.VTUKAL, 30 .MAIl^ 1871.

r-//-.'/,) nEIlTriEL(*T, J., ^I.VCK.VV, J., Toura.nck,* .F.

\
'

•

, - No. 2577.

4
tff

Drlixli^ \n. Jjtcmjir ft 111, 'k

Lj acmarulcur fit srfisii-arretcr un bateaui vapour' appartcnant aux dc«fen-
Ueurs ct dont .1 otait Ic capitaine, ct co par privilege ou lion pour saldire et autres'
dopenses-par lui fuits pour le compte des defcadcur.0. Action rappost^e lo 19
deccinbrel870. ' -" -^ „^_ L

' • Lo 13 fevricl 1871
,
Ics dcfendcurs prdscntircnt uno rcquOto dcvant un *ju''o

en chambro pour Ic^cjetdc cotte saisie 8nr,plu..icurs informality, y alk«-m«es \\
en outre .sur co que lo donmndoiir n'avait auqun lien ni priviIt<^'o. Cotte°rcnuOto
lut rejetc'e, rMondolet, J,).ot le jugomcnt l^ut motivd conuno suit

:'"
Ayant vu

'• et examwd la requCto fuito et pr(?8cn toe paries d«$fendeurs ct requdrants le i:j
"

" ftmor courapt, suppliant pftur Ics causds et raisotis y nicntionndes i I'annu-
" lation du.bref Je saisic-arret eni«nd cn'^tte <5ause lo 29 novembre dfemier '

" ayant entendu Ics parties snr icdlc dite rcquCte et delibdre, considdrant que
." les.tnoyons do fpnnc invoques en la dite raiuOte sont n.al fondds, lis aqnt ren-

"*

'I

voyds ; -considdrarit que le dcuandcur a un lien de droit, tel qu'il l•all^<r^e
" ct qu'attendu cela, la prdtantion du contruirc est mal fbndde, hi dite requite
" est rdnvoydc avcc ddpons. ;'.. . , ^

.
(?ette ddcision fuE portdcon Jlovision devant la Cour Supdripure i, Montrdal.

Los ddfendeurs prdtondirent :

*
'

"

lo. Que le deniandcurdovait produiro un affidavit eontenant ce qui est exi4
par les arts. 834 ct 835 du Code de Procdduro Civile ; 8 L. C. J. p. 337.

'°

2o. Quo telle s;d.*ie-arrC't siuijjle pout otrc contestde e^out temps avarit juge-
n.ent,par uno roquotc, €. P. C. Arts. 819, 820.et 854. VaV^^ 2, L. Q. J. p. 71.

'

.
3o. Quo duns la .saisie d'un bateau i\ vapour il faut donncr et mentionner dans

Jo procds verbal de saisie, le tonnag6 et jaugeage i peinb de nullitd, "C. P. 0. art.
'

'

5C0
;
StatujRcf. du Canada, chap. 41, sec. 13.

4ff. Qu'un cnpitaine naViguaht dans les eauxdel'intdrieur n'apasde privilege
ou lien sur le bateau pour salaire,C. C. Art. 2383; •

La (Gourde Revision a uiuintcnuIaRequdteeteHearenvoydiasai8ie-arr6t,etleV
j'Jgemont est motive comnie suit,: '' The Court, considering that there isirror

II

in the said judgsnent, to wit in rejecting thfe RequSte of defendants Jled oa
" 13th February last to quash the sainle-arrk in this cause issued at suit of ^"

plaintiff
; dotlit^vflrse the saAe...;....^Considering thiSt plaintiff had no right

^

(JJ VWe 1 L. prSeports-p. 146. : ''^T
" '~~'

'
. . v '•- '

'r'.

' *• - •, '

r

18 L. C. Keportg—p. 226. .
' '*

- . «
.

t ' ' ... • . ',

: '^-"
'

••'
'

'

.'

' r^ -'
.:

".''-,' •'

y

• "

'
,

:"**: '
.

*-lt''
'•

..V
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*o t^c or .«s«e said writ of .,isie.arrit,ind that it has isauod without any affi.

•'25C|rl"'r'f"' *^° ""^°"''°'^« °^«'''» requeto were a,d kr/s.ffi.

"'of def n. ^''"f'?''^''""V«
*''^'''°«"°^«'°"«. ^«^h "n-ntain said r.j,.Vof defi,n^.„ts and dpdi set aside and qua.h said saislcnr^t with costs. ^.

C. ^M^d, avocatr du demnndeur. • •
.

V.//^, .J/vA/w/„,„/M- C-zWiVni, avocats des'ddfc^ " • ^
• (P; R. t.) « ^ • "

. .
'•

Conlu
• n. ..

(jltrke. :-i
i

'*? 1

>A:

.-.' V ' C'OUR SUHMIEURE, 1871.

#? • [En Revlsion.] '
• .

•

^/ ' MONTREAL, 30 JfUIV, 1871. * / '

:.^„_^ CV,m»i MOJVDELET, J., MacKAT, J., BKAUrVRT, /' ^ ' - —

»

' ?fo.,1849^ •

5 ^

:

'

I,
• ^ Coaldn vs. Clarke. \

-cevo^,!,'^
A reclamer do lui une p.n,K>n aUmen.n4re4 moluMU-ll nerefcsedo I.re-

U dc...anaoresso.poursuivit Ic dofondeut son c>u^ pour uno txbnsion •

elle

- ^, -r--;- " -V, .,«w.u lubwciaree mai ton<*(j^fer«4toottfteuite.
La. jreuve constate que Ic dc<fehaou, a /ait I'offr^ en ,questi^>ai9V;«e la

de^anderesse a refuK^ prdtendartt- qu'ello Ifte pouvait Ctre ten^eLAr^r

' •jmrtics, et>laqueIIo.?st,niaride.
,

, . ^. ^ •••

I iionVl'T"'f«
'' ^'^^ ^-P^ ^ Montrdal [Torrance. ^aintJ^ Yni"twn dc la dcmanaeressc, et ccjugei^ent est oomme suit • : ' ,| '

• '^.The Court....'... considering thatPlaintiff ha{hprj(>ved th^t Defendant hath
- failed to maintain her as his wife, consideriog^m' Defendant hath failed to

prove the allegations of his plea, doth overrule the s«^e -and dotfc'adjudge and'
condemn defendant to pay and, satisfy, to the said Plaintiff thesum of 8128
as an ahtaentaiy allowance at the rate of «16 per month fi-3hr.the 2Vth Oc" tober 1869, to t*he 27 June 1870, with.co.«ts V •

' ^Ce ju^ement ayant ^td port^ en Revision, fut'infirn,6 pour les motlf^dnoncdr

''neTSrf'TuT^'''^-' '" W,and in fact, the Plaintftf; the wife

T. "i

pretended fl^e ^causes men^ontd and «et forth ift her detlantfiol Consi:.'
'

.^denngtjiilt,dunng^e existence of the rommunaMti,ih6 wife is bound to li^ ' ..

.,with her husband, uyless there be legal causes fpr separatioft-from bed and"

•€d

g^ AH T76V . f .=

;'a- ,< t.

Hi*;

i

'l

1

w 1 .

~'

»
tml

.. /ft.- ", :- - ;. ,
m. :.

X.

"
: .-V r-\\ ;'>"-':

'. *

M * . i
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COUll sin-ERIKUKE. 1871.

Crow

Judali.

"W

«
.ij.r.

?r

•'H [?"?-'"« "'»* ".0 Wife, <ruri„s the oxiHtc„„o of tl.e co,n,nnn,.u,i

any of the above u.oufoacd casen. Considering that there is error in tl..jX
^

ment appea ed fron.-.his Court do.h rever.o t^,e .une withou . Js
costs, ''c being of opm,on/4hat the action sl.,uldV>,dsmi.ssbJ with Lt..

jf-(>of>erts,ll- DoU,,t,,, avocafs do h. den.andore8se.
UUuii.; V,m!ih, cl- A«ro./r, avoc.its du dufondour.

Action disniissud. "•

CP.,h. I,,)-

,i*f*

^^:

^
COUll SUl'ElMKUIiE, ISn! '

7" " '"^^l J^E VISION. .
,

17

MONTREAL, 30 JANViIJH; 1871.
' -/*

"
. »0. 216.'- '

''.^i •:- '

'
.

*
"

.
° '^i,' , .: Ci'os)) vn. ifu'liif,. ^

° . ^ .

I,..^''^'''''^'
^^''^ ''^''"' ^'""°''* ^J^ Waintiff is e« V^,^A««^. alle-nnl thath po.«es«es_,a cpnunon with DefendanV.a right of pn^e betwee Stl

i^nlZTT^'^'''''V''''''''^^
Littlest. JaJs^trec. to ^^1^:,

- t^^l:J^^''''''^''l^^'^''''^" by defendant, who cki^B^exclusive -use of t}.e. Rasgage. Plaintiff declares that.he was in noW^n i„common with th^Dcfl^ndant, by title^pf proprietor fbr a ^r^^^^"' ^hown in plan mde^^d^ed of lt«ri.fiaTe of the property tyTei*^hi™V^^Jpu^unt pleaded tM neither fbinti^r^ hi.«„>.„:bSSy^tly„^
^l^::r''''

T^^^^^^-fi^-Ilf^^efendan, which^eLcSS
. before the present action wus-ihsti.ttit^i.. As Plaintir. .faim involres a rSht

semtude by the person over wl^se land it was clainTed, but no title cr^atirijr the^rvitHde was produced. A,; deed was produc^ afte; the par V. hadbS^nquite a cons.de«ible time; but the dcfenVnt. never pleaded tJij^niWh

fd wW rf*. '•'' ""'*'^^''
"T""'*''^

^^^^^ de^d i>roduced, wa. dc^btfui.

.

,and where thejitle creating . s^rvit^e is doubtful, -theJoUbt i« gVen in^vou r

,

ofthelan«fsubj.ot£othegervitu^,.a„d
in reluction I the irvitad^tl

'

' it Hnir'v r^-':'''^^'.'^^'
'^°^'""*^"* ^PP^"" "«^- t« hav, known ofit!

i"^^"'^^/^*«^/""rJr*"
3tpw that a ^rsQn.troubledin his servLe :

^ ^..««^ must prod ĥis title. This was also th6 doctrine of, dur Cod&:%e
""'"' ""^ ^^

r- - -

'
.

': V-J- "",>-
tl) U. C. Art 6*9.' \

u,'*' '"^t

-v -J. i"^ ft '

I '

<^ » «3
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\^
jCOUa.^UPERIEUKBj

wrvitude ip this oatise WM ore^d>in lll& be Mr^Wlnr K„...i. ,u^Zj-^
*#.-

^. ^- j..»^uuuu until BUIiail

Jadginent reformed flnd ootibn dismissed

J^e
jugement^ la Cour do R^vi4n m mptiyd commo suit • •

' \ '

'

vi«toldrJ- 'I^^n ''^"T
"^ Montrdalprdsentement comma Cour do Rd,mor^ rfa«^^r„ntqu'.l y a e/eur dans lo «u,dit j«ge«,eat da 28 jW 1870

r^^^^^^^
*"«"«. <l» un drort do 8ervU«le m non ua droit de prop,^idt.5 dans le

^ ao^^u^l^tl"''.
appa.aU.o d. Utre de^ette ser^a,titro^H^^

. d^^.^^Jc,^u^te^qu.„e^u.tifie.pa.^
pour CCS ,^r/s,„djugo que, Ics parties soient mises J.ors do Cour saufn

EX2f:7*
'!"•" P^raipp.rte„ir; .veo le. frais ,fCiZ2^'W .^cj>fH>e Ic demandcur su^^ ]c jugcmcnt susdlt du 28 juin dcnuer chaaueBi.^t.o>^aBt SOS £raiscn_ Cour deKMsioa. „

" «cr.uer, chaque

Mon.

I i- m

!/»f/f»t, uvocat Ju'ctemaoderfl-. % ^

iV,t^}(fl<; avoL-af du delcndtfur

(p.R.i;.)_ V. . . .

Action renvoydo.

«•"

-^^:,

CpUll bVPERIEUlUfl, i«71.

:,. En Rkvision.-
'

'
.-

"

^ -

MOxVTREAL, 30. /IIIN, 1B71. .

\_

^ '^4

V.-^

X

^
' i^auHikra/vs. 'Deonf.

-Q.«^reuve twt'iinonialo, d'un avi, vcPBal.do la codti.matiou du bail tet valabta din. 1-.cireonatancGs de la pr^.iontc cause. . ^ ,

vAiaole dans Im
^

Par^e"6ailcon^.tip4rle dmandeur- au ddfl4deur lo 24 fc4ier 1868 ce
^ ' ^ '

Sffnier avait Jo dr61t,.do continuor lo bail pour trois ansi compter du lor mai -

J-'f TrT-'°" rt''^'^'""''^'""
demandcur «^ avis piir ecrit; trois ' -/%'

mo«ivantl'efpiratpnHiubaiBavoirfaTantlolermdl871. > Vj - ''•
^Le demandeur poursuivit Bri; o^^l«ion ie '^iendcuf sur, le prjiiciji^ qutefe

^^' 'A
baij dt&ie expird le ler i|i|Cl«JK ' ':"-. ;

^prmc,p& que le ,

, , _

^Le a^fendeur plai<^|u'ii;vait fUit ^ntes le^^dltoratiJrti, 4^U ^iJnu^T ^*defa«o pa, lc;baU pour jdi^llonnerle droit deoonti^^^ ' '' 1
«n«^.eV"quav.8ai^don„dparluiddfi;„deu.audo.n^^^^^ •-

„, ^,

vfi

r-

»« ii

•^*

M
#. ^p-- •'^ -'4^
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COUR SUPERIKURE, 1871

fiaandera

Dvoffl.

'3'

" 'I,

N,

" La Coui^.*...conmJlfii,yrt quo lo..dciendour a prouve lo. „l)«„.r i

exception ct a dr.itd la coLinaution J^c «on b iZi if!:^^^ ' T
^o,..„aour, d.boutoractio.dudu demand:: l;:!'!;:;:,:^'

''^^ '

tettc cause ayant <5,di„scritc o„ rJvision.^c demani pgleudit dans .„.

« ava, pas Ic aro.t a a co„ti„u„tiou du^ bail.-,,ue le d.n.andeur „'4l 1 «

^r.^
;i-»-d-r t.o,.,.o taut u llavi. par ec«t, ueanu,oi„s. j; doriti S^!-P(;k.abl. ponr Ha ...rautio. car sou. «„ autre point do vue, si^lo dofondou uW

^

.rf.and,M.ne la .„a.so„iau ler n.ai 1871, da,H.,uclle positio^ i^ doma^d^^^e^J«. ,.s trouv.? Qu;avait-ii pardevcrs lui pour fi..er ^^6^,^^^^
.

Nayant pas demerit, ,
J n'avait pas dc prcuvc %ale "

•* »oa^ .

^^j..de.cn^urpntenditda„sso„,fhctun,.r,ucIa preuvedudefendour auit j4oQu ,1 avmt ..ouvyun av.. verbal, ct sou acceptation parlpdemandeur qui V^^reconnu devaut tomo.ns, ct qu'A renquete h defendeur »e ^'cst p„s oppJ I ccMepreuve. ct n'en a pas den.undd le rcjct lors de Paudition, que d'aillcurTs aSuxdu demandeur sous scrn.cnt justifient cette preuve.
' ^

Le dclcndcur cita :

—

-
" -

rotliier, Oblgns., No. 014. . V

7 TouUier, No.;{21 &c.

L.C.J., p. 319. / «

V 14 L. C. J., p. 305. /

5 M arcade et Pont^G Ed: Art. 1318.
I'arg. 4 pagp 19, Art. 1325. »-

Parg. 1 & 2, pp'. 44 & 45.

Sur I'Art. 1341, p. 105.

Sur I'Art, 1583.
*

1 Pigeau, Ptoc. Civile, p. &f; • ,. \

Bonnierj preuves^ Ntii, 418; e&4. ..

,
La CouiJ de R^virioiTlft confirin<? le jugement avec ddbcns:
U'Honorable Juge Mondelet €ftwj«rftt!»».

Li

HF

'0

A

-1.

Jiflk, avocat du dcmsij^eur.

Moimeati dt Davitf, "ii^ea^ du atff«B«leur

%
Jugenient ^nfirni^.

'^

•m

r • ~- -
i

- ^
- '

.'
1

*

"

t'

' r
t
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COUR SUfEklEURE, 1871.

jj
\.-

En REvihioN.

WONTriEAL, 30 JL'IN J871.
^^

Coram M^SDELKT, J,, Mackay, J., Healdjiv, J.

No 2371.

-^

%
JUMuy „s Mj,irJins ct divors opposont«, ct .A A. I),>,j,rd!,», c.c^un'dcM- mllu.

*t^'i, <*• iMnrj/ T/wmts ot a.]., ooutctitunts.

"''""'~d«™n'.''rr'"'f'''''"'.'*..'"'''™'"''^'''""'''"'
'" valour tf..-.^«crvioA pr.f,.^lonn,.i; .l.,n...^

8. ijuo I ..i.r«Klstr..r.u.nt rtjin bordi.n.«u d.^^fraU do Uernino i...il...lle »ur IMmm-nble•lorBsouHsuiiio, duH»kM«l^llx«|.arl»lol, CMtvulublu.
• »

t »ur i iroiu iiuie

L'opposaiit D.cHJurdins rcclainait surles .lenicrs provenat.t .le la Vcnte di* l.ioi.«

uiimteiibles du dc-fcndcur, son oncic, docddd, la 8on.n.e de 8278, .noutant ,1..
lra.8 de dorni6re niuladic ct la valour des soins doilnt'.s par lui eonuuc uu'dai,,
'"nsijou'il appcrt au bordemm des dits fnus cnr^istre. da..8 U; Bureau .IKn-
rc-^istrement du Coint<) de Vaudrcuil, le 12 wai 1858.

^'opposftnt fut colIo(|ue pour tout lo mohtttut do \l coJlocotK^
Henry ThottJu« ct.al., cotAes.^vent oette coJIogaUop^r" le principc nui

-lepoque de 1WgLstrepnt d^ ce bordereau, la pro,piu<Wv<s„due etaii sous
suisic, etl'a touWs ,«te depuU (l>et ^ait «oii« la main do la justice ct que le
montanf em ^taiKcxagiire et exorbitant.

L'opposant a ex^uiind plusigars.t^moins, ct le» contestaiiU ont pr^toridu
prouvcr par les.transquestioM pos&s aux tcSuioins de Topposattt que')'oppBi^..t
etait le gendre et le nevcu dd ddfuut, qu'U r&idait i ut«5 distance d<j IS a 20
lieueadu domicile du d^runt, ct que sea visitcs otaient au taux^c «30 par
visite. lis citircnt 1 Troplong, Co.u. des Com., M, Bulge, No. 13^ et Note Nos-

' 132 et 137.

Guyot, R<-p. Vo. frais fundraires, Nouv. Den. Vo. frai^ fun<^raires.
L'opposant repondit que les contestants n'ayait fait aucuue preuve, qu'uti

parent a besom desoins lut-dicaux tout ftutant qtt'un 6tranger ; que s'il y ivait
dea m^decinsplus rapprocWsdo la residence du ddfunt, I'on doit supposer que les,
m^dcoms, au l^u de faire une visite par mois, tel que portt^ au compte du dit
oppo8ant,auraient fait unevisite par semaine. ce qui aurait oompwist^ amplemcnt
la difPdrenoe du prix. ^ •'

. ,
"^

L-OKxmnt.bita: C,: C. Art. 2003. Lcs termes de Tarticle ne oonticnnent
pas a di^ction laite dans Tarticle 2002 au sujot " de pe q«i est de oonSnance"4 1'^tajPl^ la fortune du d^funt,"

Le juPiSilt d6 la Oou\r Sup^rieure i Montreal (Tomnoe, J.) rendu Je 30 >

i i

w

• *••

~%
*> 4. i

w
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BMWdrjr

m^irdlnii.

a.<««?i..bro 1870, a rdduit la oollooition do l'oppo««nt A !» «,n,mo de «0, e7o«t
niotiv<Scoimno«uit:-- »

,
« »»

-,
" '^''^^""'•'••^«n«!J«""S'^><'™^•'ti"nHl.ipoxiHtin;4botwoo« tko opp„s„„t Joan•A. DcsjnrdinH iind tho deceased, nnd that tho doooa«od could have Imd the nor-

" vicc'H of pIiyslciiinH resident nt or near the pinco of his roHidenoc.
" Considciir.R also his state of insolvency at tho time of his death, doth main-

1^

<nin tho cont^'stution of said opposition with costs, and doth reduce tho ooH«-

^

cation in favour of said opposant, (or expenses of tho last illness, tO th,* mm'
^

<»t UO
;

and d^.th order that the Prothonotary of this Oour^ do prepr,ro a new"
^

•

.oport of distribution aliowinj; (ho opposant 850 for tho cx,H)nscs of Iho hat
illncR. and distributing .tho balance of tho sum of 8205 aficrding to the rl«hl
01^ the parties." ,

'

J.a (Vmr do llevision & Montreal a ronvcrse lo juKOniont ot a uecord.r 4IW
HOMt le nioMtant enti.r dc sa n^clan.alion por.r les frais do la dei'nitiro umladio e»
li' jn;,'oinent est motive coniine suit

:

/
The Court now hero si, tin-,' us u Court if H(

by their rcspeetive Counsel upon the judgiiiirt; t

.... . ,,
" -..y Review, having' heard tho partjei

b> thc.r rcspc-etive Counsel upon the judg.n(fctrt WndHttdJxaheSffporlor Courtn and or the District of Mojitreul^-^fir^th Deec.nber, 1870, havin.-

"

cxa|mncdtliej-ec,>.'dnncr procedure had in thh. cause and maturely deliberated"
. Considering that there is error in the ju<I^n„4t, to wit: in reducing as it did^
he coHocation made in favour of Jean A. Desjakins 1.nd in maintain^ said

'

Henry ,lhomas un.l al.'s contestation, doth, revising? said jud^o.ont, revorso tho
.same, and proceeding to render tho judgment that ought to;iiavo boon rendered
in tlic premises; r t.

Considering that the opposant Jean A. Dcsjardins is entitled upon tho proofs
ot record to have and maintain the collocation made in his flivour, as »er the -

report of collocation fylcd on the 18th March, 1870, ^ad posted thatr day; iftd .

that his proofs of record 8Mi>port suid collocation and hilvo &ot boon controverted by
.
any coiwifer proofs'; Doth rtmintain said collocation and reject the coji*e8tatiaB
tliereof, a^d of said opposant J. A. Desjardin's opp^BitioJi, with costs.

'

-^ ^r^Ae, avooat du dit opposant. ' ,

Laft^mt, Ilitntington <fr Lajlamme, avocats des contestants!
;:

{VM.L.y

/.^.

:1

^OdyR SUPE.RIEURE, 1871. //
E\ REvrsioN, Hlu

i

fMONTREAL, 2a"FBVRIBR, 1871
I

m

. 6Wa»i MwNDELET, J., BertHELoX J., MackAy, X%• . «\f \ . -rKo.^K.

"" ' •' '^'t^'if^mbe, vs. 'Sit. Munr, et al

.teiiu*doli,jrettutant,t^d<^ftte4*Ilya'deoontei«»Mow.
ae»ravi8i(m«

-Les^iSl^^urs ayi^tyait chacyi, une^motion po«r fairc rejoter I'lnscription
ep^<^r.4^,R<5viMon.tu I'inwffisance d«. deijot, Je ju-emont do lu Cdur a
adopt* cett^inoti^iiFet est m*tiv(Scomme suit: '

'La Cn.if ,S«p,^rifnrr^ qi,<|ftaiif i^ ^MhL\u,<.mi^,,,^^^xi^mxm^ Com- <l(i Ufi-

^k

*5 nV.'-.L^ ',X.-" •

fc



m sf^

H com 8m>miEvtM, i$nJ
I.

t

lun dt^diSKjndours por ktitn uihwU
itojpaf ohaoaiido# dits ddifebdltfra,16

lion, ayont entendu lo deninndour fly|fc|fli

> d fendcura ayant plaids ot contontd I.5tbn du de,ua„,fcur «J,<femt on

Lllunorubic Ju^o ,M«,Ml.,l.,t diff.5nmt Aur Ion ddj,en« quil't^t d.'«viH d'.u.««hjf.ux ddlondeun, suivant qu« r«<,ui. par lo^r. diJ.noiil,,^^--^^^^

XA>«Oe # iJtt«/re, avocute dofl dtifiDdourH.

>^tttl3

uSU

-»>

.#.

COUII SUPEUIEUKE, 1871 ;.

..MON'XnKAL, 29 AVRIL 1871.

. •
, .

tnrum iJuAunRy, J. ,
-'

"

. . .
K^H ; •: \
4 u.. •

-

litnlu'r <*«. llilftrt,

Oft^damL !
J^fondour (qu. n-™t tc.u A., palemeuf do la^r.'..no.. .T..I.yiM..l,donfwn.e„tMolt

• £n *
P^-T'-f

«' ?' ""•'"' " -»'«'n.o,d«W,«.r, etc., ™t u„« doL.ndo .SH11/leuoe.dnlBCourdeClroultctnonpiwdu InCourSuiM^rleuro (1 >

r '» "»™P«^

^ fqumS^^^Sr
"'""""'"" "'''""\'^'"" '•^*"^ ""^ '""'""' ^»' ^•>' «tP«r«.n#->

LVdemandeur rc^olamait I*aomnie do 084,50 du di'f^doAr, comiue d«5t«ntour.
d un immeuble hypothikjud au paicinent d(i ftctte !-on.u,e, davant la Cour Supd-
rieuroparsiin action rapportdc le 30 Janvier 1871 ; et il conbluait A ce qu'e le
d«endeur fut condavnnd ^ lui payet c6tte sonnne, si u.icux il n'ainniit ddluisser
1 immeuble. (3/ .,y

'

Le ddfendeur a rencontre^ cette dcmande par une exeeptiolgg^^Knatoim all<5-
guant qutela C^jur de Circuit connait en premier rcssprt et privativcment^^ 1«
Cour Supdrieure detoute dcmande pour unesommme ou une Valour moio(^rfe qufl
1100; etqu'ilappert paries alldgtt<53de la declaration et les conclusions prises,
que la somme r^olamde du ddfendeur est moindre que 8100; savoir: «§4.50
_ lie depiandeur ayant rtSpondu en droit i cette excej^n at Tes parties nyijjrk

,0) VMe 14 L. 0. Jurist^jp. 68.
^ ^

(2) C. P. 0. art. 1142. No. 4.

(3) Sed Vide Art^. jgoei., 2016,' C. C

5.^

r

'

A..
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. f'OUft »niM.:iUKl!JtlK, 1871.

K.v Revision.

. MONtUEAr,, 30 jnx, 187*.

..vnEUT, .;., ToRRANcK, J., nuAnnHv, T.

» Nu. 260.

I' If
roiirnterv!'. ^(tvo'r.

I

*.. g«.cobo,„.Ko„„|p„.fitroordo„„*. ^u que ...p.n.e.ne£C. den,.„d* ,1,

Plaint orio^S'^"?''
'''"''"*'" ""^""'^^""^ 1«^'« 'J«™»"Jour soplaint que e ddfcndcur a co«ik5 ot dnlevd du boi. sur u„ terrain nuo le dit d^n.ande«r.all.,uo avoir cUd «a propridtd ot en sa pos,cs.,io„ d p^fMbt

^ anndesavant la voie do fait on question, ot conclut A' co que le defondourt^^

le J^ZdlTl '"^ ?f«
dcmande est do la naturo d'uno action p<5titoiro et quo

10 U^fendeur, en pla.dant que le bois avait 6t6 coup^ sur un terrain qui dtait sa

alltt
"* T ";r"^

'" den,andour.ani.le titre d« de^X a^L.

Colsidr'": n''"'"""'*'
P"' et-soul^voai,si la question du p<5tito

"
Cons ddrant qu',1 apport quo le terrain en queshon egtsj^ la li qTiivisees b<5ritages des partfes et qu'il n'apparait pas qne cp^eux Writ^ aTe^J^mais^^^bc^^ ,a loi, do n.ani.re 4 los d'finir^t quo sansXn ^

'

(1) 10 l>. (! .Iiipi-t ..lot. ~~ ~. '— . ' L ." '
(1) 10 L. C.JuriKt, it.m.

^

/"
#. :.t-l



.•'»*'

,?>ii.

ItliSUIlK, 1860. m
ll,Couri.op«ut„Jju«t.r»«r »o'dr..U,.lopop,i<5td,»lt daryritfl;;ooa JubcU^upd**^^^.**"*
-^ 0..„Mi.|.T«..t .,„« la contfetati..,, lice cutro Jo. prtrifo. no pern.ct nm *»•»». ttATlS^

jfi» ail «mNMi|u«>nott, cin!.ir..lnnH lo ju^.•lM.!rl^ rendu (^fctti^jbij. To tO n<K
' " ''

voiii^ro ISTJ, ditriN ItfdiHtriot d'liKrvillu ..ij.>i;^n"^

met iiu tu^iiiM I« dit jii.i;('iiuint, dOboiito Ittutioo

tiiirm tVai^.

Lo jiijio Mbnd lot CHt dftvi- quo 1.. jM:^.r||Oflt dont^^^^Hj^^UriiML •

ntU.mIai|H.nl.in.-<l'i..-,M.co nctuollo, 'l u'y uvuit pis i!^^^^^IK„ '

' , -

ii'<iucl, ail r.Ht(., ii'dt-iit (doiiiniidd ni p:ir I . doinaiidwir^H^^^^STT *
'

MHi.s il (liiriVo du jn^oumit tvtulu p.i- h in,.jorit.5 doIn^HK,,,! ,«t'!'B<iU Z.,'

tion dii drnmndeur, attond.i .,,.'A I'i.vis do h Co,,,., n'y ayan^ „, .L li-Kriam
'

II no jumt Hi ndjujri' nnr !,, p,op,iotJ ,i„ terrain o,,i a 4td ooup.i io M^ i »6 JttW > /
^RIomHt t^t d'nvi« qno^Jo doriiaodour ,i .iroU i vy, j,^.o,„o'nt pour IT^TvalaJr

^~^^

I.Wuvi.0 du Ik.ih .|„'u cnuj^i le d.sru1..lour_.ur la torro du de,K.,i..Jonr.
|

«h

.. ,.' .. .! . .
" .'- "

, Jil'.'ometit rviiwfVuit. N I'l'

i

A', ft. I'lntth'n, ny<H>:\ti\n ikt\iim<lHii;

, M/•^,All., uvocat du di'londo'ir;

(1'. II I )'
,

k "-I

>
*

COiril SdlM'lilKUHK, l8Gf).

J • X". JOT.';.

•t^

,1^

la,.oviii,,(,V,.loni.?rltageparlutl.,u.Srcu.ltoutol»cft'tt«o«voc»ble.
(1) ,

'"e«<io

Lfs dornandour., rdclatn,Vent
.
dwant la Cour do' Circidt4W«ir lo district de

Montrdd,dc8a#r4$rag08 4oloyer4umontflnt'do£8.,avcosai«Q^cric. " ' '

L'action fut rapport<;e le 12 fdvrlpjf 18Ca,
Lc20 fi?vrier 1869, James Huthitrland et consors intcrvinrfint en ^a cause

ct par lours conclu«ori8,k8 intervenantH Jon?andaicnt ,V<5trb dt'dnr^M propri-
^tairoH et en possession 4il'»inme<ible lou.1 par les dcnfnndgurs nu d<Jfcndwr, ot A^
CO quo to;>s Ics loyors lour eh fussept payds par lo ddfondouj. -^-^ '

/Lo IG Jnnr*=4«C9, Ics domandevrs nroduisircnt Uno declaration dV'vooa<ion
aUenduque les intcrvenants dcoffafldaM a Ctro dt<clar<5s proprldtairos de Jiim'
mcuble loud par les demandeurs 4 la ddfendercssc et ipprcovoir los loycrs dohus
et ^ dchoir et que lour demands se rai,)ortait. A des h^rlta'gos ct ik dc>8 droits futurs
et tendait 4 infirmcr les drojts des danandeurs A I'avcnir, ctso ri5aervOrcnt de
dcmander caution pour leurs" ftais CM.tre certains intorvenante aui dtaieot
absents. .\ , \ - • "
Ub parties .^yartt dtd eiitondu«8 sur la validitd do.cctt^dvooation le ITavril

1869, la-Coi^r.gupdrieure, (Beafadry, J.,) Jftnintint la dite dvocation.

(i)CU-i'.C.Aki(»8.'' .
' -.'; - • ^ :

':, '' "
.

.- '

iM>

. ' iH^
':
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272 COUR SUPERIEURE, 1871.

x.M.^1 ^o^rfi T?" .'
«y«nt «5tc^ Pl"« tard ddboutdH do Icur intervention, lo jug,.

irttti;!"- ""=:* «""• f»t --ondu pa, la Oour Supdriouro, <'furrance, J,) le 30 novcmbre
1870 comme suit

: La CourSondumno la ddfcndfiresse A payer aux doman-
dcur*l, souuno do £8. pou.un n.oi« do loyor ct les dopons oommo d:u.s une
action poureo moiitant dana la Cour do' Circuit.

y/.m.,m/«&/'„^M„7o, avocatsdesdoman.lours
"

.

^- -'^'•OM'-"'.', avocat d&lgi deniiindcrcssu. . -

•/. <t- IK. ^1. /?„/(«, avocats dcs intcrvenruit.s
(WK. L.) - . <

• ' '
_^ ,

*>'V •

COUR^UPKRIEUUE, 1871. '
'

MONTREAL, '30 IIAF, 1871.

, Coram Beaudrv, J.

'

No. 2(5.37.

*.«.-4.T v.. i, ,„„;,.., /„„.;..,.,•„, el /,,, ov„y,„ ,i, i„ cm * si.,ni,,,a.

dQihmagos.
'""^ '.'«""' P"""*- f'"'u le«rti.f,.iidcur« reii|)oii.'nbIo»d«'

.Le 23 ddccnbro 1870, le domandour poursuivit los ddfonduursVur «.iOO d*
domnK.gcspar8u.toden„o„dationdu«oubas.emontdo

sa mai«on dans lo oou«des mo,s do juin ju.llct et aout I8G9
; et par suite do lincurie ct do la M-gence des ddfendoura, en laissant okstruer I'dgoat do la rue ' "

'• Sr^T^7' ^1"'^'T
^"' '"" ''"P"'*"'' '^ ''"1"'^"« li^demandour protend

ZZZ '"°"?"''"" ^' ^""^ ^' '' ""•^''"' " «'«^ ^""'b'^ des pluies torren:

tonibaient en Si grand abondanoo, d:pii il est rdsultd que cos ditcs eaux out reflud
.

P'^^'^^^^nau^Prives else sent introduites dans les inaisons

,

Que les ddfondeurs ont fait cokstruire le canal dans la dite.^o comme ailleun,

nZ Z'T"®""''''""'^'"''''""'*'^
'^«^-=^ dansdes'cireonstances ord"

naires, mis ,1s no pouvaicut prdvoir ot ils n'etaicnt tonus do prdvoir qu'il surl
Viondrait des .nondatiOns co,nmo cellos qui ont rdsultd des orages qui ie sent

lieuT
'" " ' '' '''' '^'^"° ''^''"' constituaient une vdrLble forc«

de t'causf'
"^""' ^'"'^^"'

^ ''"' P*^"'" '''^'''''' ^"^' ^''^^'''^-^^ «« »'<5rite

Les ddfendeurs cit^rent les autoritds suivantcs • * .

C. C. Art. 1053.
,

11 Toullier, p. 149,No."119.
*

,^
Rolland de Villargues, Vo. dommages, No. 7. •

*

2 Sourdat, Resp. No, 1059.
Abbott, Laws of Corp. p. 532 Vo.^i^^., No. 510^

5
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COUR SUPiilHIEURE, 1871. 273

Peb CuRiAM.-Tho plaintiff ullcj,'t8 timt, being proprietor of certain premises
on St, Cliarles Borrornde street in this city, ho let the bosemenKand lower
portion of the sun.e to one named Vinu, for «144 rent and' taxes per aunum

;
Ihat durinn- tl.c months of June, July and August, 1809, the drain in said street
was much obstructed, and f.iiled to c;.rry off the water, which flowed into said
.prennses/to sudh a degree th»t VinU instituted an action against plaintiff for
the rcsihat.oii of his lease

; which lease was rescinded by the Court, to the loss
and dan./ire of plaintiff, in consc<,ucnce of the above, and by reason of being
unable to obtain a tenant durjn- the remaiiidcr of the year, of six hundred
dol ars; all of which the plaiMjff alleges was caused by the negligence and fault
of dcfftidants. from whom ho now seeks to recover the said sum a8danu...es. The
defendants plead that the lof^s was caused by heavy niiti^, which created an
inundat.(,n, and not by their fi.ult ..r ne^rligence. The Court, however, considcrfl
that, although It IS not [.roved tiiat the resiliation of Viau's lease was in conse-
qiienceof the inundation, yet tho>Wcfendants were guilty of want of care and
diligence in the month of August ; and assesses the damages dUe to plaintiff
th( refer at ; 40. for which amount judgment goes in favor of plainfjrt with
costs, ' » .

Le jngenient de la Cour SupdiJcure est motiv(5»comnie suit

:

La Cour, etc.
;
consideraiit qu'il e,.t en preuvc que Ic IG aout 18C9, les defen-

deurs out ete avertis quo lo c'nnal bu egoflt de la rue St. Charles Borron.ee, en/
la cite do Montreal, pros do la propriete du domandcuretait obstrud ct (,ue le$
ddlendeurs nc sc sont mis en mesurc dc le rcparer que le 19 du memo mois.
Considdrant que le dit jour 19 aoftt 1 869, dfc suite d'un nouvel orage, la maisob
du dit demandeur a 4t6 pour b seconde fois inond^o par le refluement de I'eau
qui ne pouvait s'dcouler par le dit egoflt ou canal public et que les ddfendeura
Bont re^ponsaWes des dommages causds par suite do cette derniire iYiondation
dans le soubassement de la maison du demandcuf.'lesquels dommages nc peuvent
etro dvaluds a plus de WO. Consideraiit qu'fl rdsulto de la preuve faite que
le bml quele demandeur avait fait de la dite maison au nommd Ch^. C. Viau,
n a pas dt<S rdsolu i raison de I'inondation d'icelle, mais aussi pour d'autres cause,
inddpendantes du fait ou de la n,%ligcnce des ddfendcurs et que les ddfendeurs ne
sont pas responsables des dommages €t frais resultant de la dite resolutiort, con-
damne les ddfendeurs k payer an dit demandeur la somme do $40, avec interfit de
ce jour ct les dt'pens, la Cour ddbouta^t ledemandeurdu surplus de sa demando

• Jugement pour le demandeur.

Z>o«^rt!, />oM<rc<fe i)oM<rc, avocats du demandeur.

^i^.y, ato<?#t. des ddfende'urs. »

(p. B.Li) , . •

BoMlMr

Le malra, «t«i
da Montrtai.

! II

',*!
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COUR SUPKlllEU^^lli;, 1871. \

BMndry COUR SUl'KRIKUUk 1871.

En Kkvision/

MONTIIEAL, 13 SIA;l,\l87i.

No. iTr.J.

i^

. Comm Mackay, J., ToitiiANqfc, jy, 1}eauory.\j. '

X

,

.lv.,K :-guil y H errour dan. lojugomonf ro.Mln ..„ cMlo c«u..,. ...L la ,l..n...Hl..r,.,,e oA bio,. f.,„d.*

Lc juj^ctncnt rculu p.r la Cour Sqpnieurci lo'SO \.'co,ubrc 187'.» a <5.o r<;n-
vcr^e cii cour do Revi.sion, ct it est luoJvc coihiuo suit :

^" Gour con.sider..nt ,,u'il y „ errour d,-,i.s 1, dit juj:c.«cnt, u rcviso Ic dit
Jugemcntftlarcnv.r.o. ConMdc'r.„.t auo Ia/dornandcrc.<..sc a prouve scs nlk-.-a-

.
tiors contrc le dofendeur Brault. Considof.t ,,ue le dc'ieudeur Brauit a fait
enicvcr et transporter tous Ics n.euble.. et/efl-ots j;arni8.sa«t la ditc n.aison a«
nuiudro 1 J.0 .t au munero m dc la rue $/. Laurent dans la ville do Montreal
occtipd le premier par le dit Brauit, le soJnd par Ovid. Perrault mis en cause'
ct appartenant tous deux a ^'atherine AVuAele, n.i.se en cau.se. Coflsiderant .,ue

"

Ic dit delendcur, sans rai.son valable ct .«ani y etre autori(,e en justice a nban-'

,
donne les lieux susdifs et r,ue lo dit dt^re..LWr n'a pas prouvc' Ics alldgation.s dc
son pkidoycr, di5clap«,la saisie par droit de suite e.nance en cett*c4use boafie et
valabfc, et Iwssalit a la dite dcniandercs..e A se pourvoir pour son loyor ot \

:*» V procddft-sursadeniandeincidcntc »iu.si que do\ droit, cedent lesdefcndcursOvf

'

Perreault ot Catherine Wurtclo seront tonus kc prendre connaissa^ce ; -avep.
frais de la Cour SupVricure, etc., etc., etc. \

-/'ogrnwe/o, avocat do la demanderesse.^ a

./<'«^, JrtAam6««//<f- CAn-»rt-«, avocats du defendeur Brauit

\ CUUR SUPERIKURE, 1871.
"

"

En Revision.

MONTREAL, 30 JUIX, 1871. .

; Vai-dm MONDELET, J., MackaY, J., :$EXlJDRy, J.

No. 237?.

'

I

BeauJri, vs. Deyardins et D„me E. D^yardins et vir, Qpposdnts, et ^nry
lirnmas et al, contestants. . . / ]

^

Le jugement rendu par la Cour Sup<iricure k Montreal le 30 d.5cembre 1^70
n a accordd i I'opposante que la somme de'

$

50.00 sur celfe de$156. t5
(1) Vide L. C. Jurist, Vol. 16, p. 117.

~~ ~ ~
«) CO. Art. 2002-2009. •

—iI3iArla.-20OO,a091£.C.—Twptohfe-l'rivr^^-HypTyorTOo: .
'

1^-
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qu'elle alldRuait avoir ddbournoo pour les fr .i, fundralros do son p6ro, lo d^fendeur
«tl a oondamnde aux d^poos do |« contostation do Hon opposition faite par Henry
1 nomas ct consori^. -^ • •'

.. tiomontant total do son opposition avait 6t6 oontcstd
; et cc montant par ello

^Z"'^ P;?^*'^^«jf•"«« 'J" «"" F^^"-« <^tait constats, par un bordereau :o„rd.

8 r L ,ri^^-
/^°='^°«"'-'''"''* "l%«aie„tauo.hpropn1?.d.taitsous

!!Z. ? u
enregistremont

; .,uo lo montant do fniis funt<n.ir.3 dtait

Tvtnnl^T Tl' r'
^"°. '° ''^^''""^«»^-^'^'* - J-r do son dec6s insol.ablo.A

1 cnqu6to,lecurddo laparo.s.e a prouvd lo cofttdes sorvieos do premiiro, deut-.Amo et troisiime classo, et qu'il y avait sept ola.sscs do services
'

Lob eontestants prcUondaiont quo lo montant dom suffi.ait pour lea frais-dun service ^do tro.s.6mo ola^sos, qui aurait oonvonupirfaitoment dans feKcit-
constauccs oa se trouvait le ddfondeur.

*«5«»^

JtTT^''^*"'^^"''
''"" '° ^'^"^'^^ ^^^ fraisfundraires pouvait affeeterun immeuble sous sa.s.e

; si Ton eonsidO-ro quo les articles 2090 et 20^1 du CodeUv,l qu. prononce^la nullitd de ThypofhcNquo eonsontie par le ddbiteur dans les

exor^""^ 1 *' '"'"*' "" postcriouroment H la saisie, eontiennent «nexcQption en favour d.ser<Saaoos, .l,nnat^„rd,i.tr6u.s montionnd-s dans le
cbapjtre smvant, au nomW^ desquolle<1^ancos ainsi exceptd.s so trouvent cellcs
afei trais tundraires et de dernitire nialadio.

de 1^SgP^'^^' ^"* ^'^
'
"" ''°" '^^ ^"'^^'' ''^^ errone'u.ent\a bas

Lej,^mcntdolaCourSupdrieure (Torrance. J.,) ast motivd comme suit:Ihe Court, considorinj; that tho po«tir,„ anamoip.oP the deceased P. X
.. ^^TlTl . "?

^"'"''^ "" "P«"'l't»"-« by the opposant of the sum of
«156.75 for which ho was collocated, ^eing the disbursenfents n.ado by the
opposant in giving her deceased father d' funeral service of the first class

"

^^

" Considering the insolvency of the deceived Desjardins at the time of his

^^

death
,
dolh mamtain the said contestation with costs and doth reduce the ccl-

^^

location in favor of said opposant for said funeral expenses,' and doth order that

^^

the prothonotary of this courtrdo prepare a new.rcport* of distribution allowins
to the 9aid opposant the sum of fifty dollars for said funeral expenses " ^ '

En revision cejugemcnt fut rdformd. quant aux frais
; il est motivd conlme suit •

The Court now here sitting as a Court ofReviW considering that there is
DO error in the said judgment, except in so far as by it, the said Eliza Desjardins has
been condemned to pay the costs of said contestation of the opposition and collo-
cation, doth revise said judgment, reform the same and proceeding to render
the judgment that ought to have been rendered in thepremises, doth confirm the
said judgment of the 30 December 1870, save only in so far as regards costs. \s to
costs, the mid Eliza Desjardins is declared to be entitled to be collocated and is
ordered to be collocated for costs of introduction and fyling of her opposition an

^ an opposition for $50, and costs of revision arc hereby awarded against said
Henry 1 homas et al.) in favor of said'Eliza DesjardinV.
Bondy, avocat de Topposante.

' i>
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COURT OF REVIEW, 1971.

MO.NTrtKAL, .lOihSKPTKMIIKR, 1871. ,

'

.
' rW.m, BKiiT.iEr.oT, J., Maokay, .p.. Bbaudrv J

• , •
'

. ' '
.

No. 2,'i2.-

Lacomhc vs. Sle. Marie <k al.

.IlKii.i-Wat JuMlowoniio n<^coir,.|l«l,lo In damage, for Hlo«Uniiinfl''lclo,..rn™-.i. ...nl.^ previous oxammatiou of wi,„e..e. U-fu'ro thou, <ATnTce oTiheTctS"
' """"

• r^Tn""
'""'«"'« ••^'«'^™'- H»° «^"> of «5,000 da,uag«3 fr„„i dofonJu„t,

Tr 'i"T TT' Vr
"'' '"'""'""''^ """^ ''^Sally caused plaintiff to biu rcs^d. Thcpcadings «„d facts appear in the romarks of the hoooarable JudJ

'

wliojinmounced the judgment of the Court of Jloview,
'^^

M. OKAY, J^ The plaintiff is a merchant a^taprairie/and defendants justice,of th peace there Flamt.ffsues them foi^dan.ages. $5,000, for havJiig ar^csSh.m, i.nd afterwards eomuutted him to juil. on the 11th of NovembS. 1865w.thoy causa>alieiou.sIy, upon proceedings informal, and illegal, upop a Bhargiofpcrjiiry^de by one Boiirassa, against plaintiff. ' \^
It appci^rs that on the 3rd of March, 18G5, a hou.so, or store, of Bourilssa's ,t^apmfie. was burned

;
an i^uiry into the cause of the fire had been made'br

tluj^oroner, and plaintiff had boon exa^ulno 1 a.s a witnos. upou the enqufry
'

•ue 1*11, for arson, was afterwards found by the Grand Jury against Boff^'
an01a.„t.ff was a witness bufore the (Jrand Jury. Boura.ssa was aequit7dby thp Petty Jury. ^ ^ 7

^^xJ^'}^^ «««'"«* Pl-i-tiff. charged hin. on the Uth of Novem/er
1865, witl, perjury, committed at the inquiry before the Coroner; BouraL'a
information, written by Meddrio Lanctot or by Laurier, his partner, out of the
presence of any magistrate, is svVbrn to before Ste. Marie; and upon this and two
other depositions m hkeforui, the two defendanis order thaarrest of plaintiff-
and his production before them at the house of Meddric L^ctofs father Hypo-'
lite. It was dark night at the time, a Saturday night.

Upon the plain^irs being taken before the justices, it would have been proper
for them to take |thc examinations of any witnesses m support of the chalw,
against plaintiff, and of course they ought to have called for Ihe affidavit w
deposition before tfte Coroner, in or upon which the perjury was charged to have
been committed. \

° "^ """

But no examination of witnes-ses whaivcr was ; nor exhibition of any deposi-

^"Sk '•\«'»°"'*^;i*^'«f;«>-g^d l"
course of lasr. and he is carried off thatnight in charge of ba./Z^r, a Jlontieal officer, who had be6ti4rocur«d togo up to Laprai„e..„\advance, Tor thepurpo.se. the plaintiff was carriedTrom

aerSTM ' ^"^ '" '" "''''"' '''"'='^' ""*' ''™"' ^t. Lamberts ia ferried
across to Montreal in a\canoo. arriving at Montreal Jail, at aboat 11 o'cl
Bight. ' ^ „

dock at

V
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It Va« Meddrio Lanetot mih !.» partner Lauricr who preparca all Iho pn6er». J*eo«b.
'

apart flr^O. the signatures ^ them. After having taken (b€t^ the arrest) thosu. i^^,i
jlepoB,tio«v

: Jo mo suls rendu, («a,8 Lanetot); avec les tdnioins et lo non.m<J
'

J<.lzdar B*»ra88a chea nion pc^re, Ilypolito Lanetot ;
" then Boura«sa went for

the dcfcridanti^.

One of the ^.itncsses, ,!>,., Jii„Un-», was ,jna»i inv.igled into' making his
deposition

;
for, s^ys ho :

" Jo no Havai. p„s que eVtait pour fairo arrCter M.
Locombo. 8i j avaiB bu quo o'etait pour faire nrrPter M, Lacon.bc, je no sals
P«««'

J
"uraisconseuti A fairo ma deposition;" and he dii/ot make it befprotho

two defendants, so the <,flti whom he did nm make it before is liable, *e».Wc, for \
false unwarranted arrest W well as for the after commitent. Dcslliviires sava

"
'

his dcpoPition was written !», Bouras^a's ^hop by Meddrio L^nctot
; yet the l^soys the justices must take the examinations, and that the swearing njustlbo

' '"^
before they are written or ftken. The depositions written by Lanetot weretspent
at and from the time of the arrest of plaintiff upon them. New eiamin«tionB
had to be, af^r the arrest, before any comn.itn.e^nt to jail, such as here was,
couJd be, lawfully.

•

The IbUowing appears from the defendant*' own depositions before *he Court-
Moquin says

: Bourassa asked him to go to Hyp. Lanctofs. He' si-ned the
oon.mitment Plaintiff was brought bclbre u8 (ho says) by CoaUHe,- plaintiff
answered nothmg to the accusation: " et nous I'avons envoyd en prisorr, et' je suis ^
partiimivddiatement; je n'ai <5td la (Ju'un instdqt." No witness was examined »m us, Moqums, presence :''maisj'aipris commuuicationdes affidavits et do la ,

'

" plamto produite."
^ / /

Sto. xMarie says
: :fioyra8sa spoke to me "la veille ou I'avant vcillol dc cela

"
B does not remember of any proces-verbal of proceedings made af.er the ar-

''

resW can>sa:^«ho acted as 5,..#o- to the justices. Examined on/«tV, e<a/hrf^he says:, the depositions were ready when he arrived at Hypolite
Lanetot^. jv

He sayl^he proceedings lasted an hour and Jloquin with him/hc believes
all the time K^oj«r« says he was only «n instant there and CoalUler says, from'
the arrest till the departure only half an hour I

"

^ilr^^^'^'V']
''""' ^^ ^"""•"''- '^^''^ ''"'^ ^^«" °« P«'J"'-y. >«ost

proball3r,tutBeme^d8weregained. Sunday at Laprairie passed with plaintiffm jail m Montreal
;
i^s family i„ distress

; plaintift^s character Assailed, and, of
course, the talk at the church door.

> .

"»

As to Bourasstt, never fWher did he budge, but plaintiff was left to work hiswayoutof^iland bis disehWe from the accusation again^ him alh s ownexpense, and by his own activit\
"i ms own

He firstly got admitted to balloon a Habeas Corpus, and afterwards was
discharged m the Criminal Court foKwant of prosecution,

tJ'^";i'?
declaration alleges the fa^s pretty nearly as proved, aTid cha,^

that defendants conspired withBourassa\opprcssplain.iff, aiding Bourassa in

^A :?.„°°7^'°"'j"'°^!^' °''"^^^ '^" d^^dants with malieiou-sly. ill^^lly

:l

refusing bail
;
the declaration alleges that theWt was vitlwut .«rrant|

f,t

,1 I

h I
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.?~.-i j-j^mf

l^wmt. thiH m .y bo, but, Coiiillier r.vcaw t nt h . had a varrant, but that ho cannot find
«u.: «a.„ ... .,. ,t now For t!,o purpoa-s of tho puo and of tliis jud^rni-^nt w. will allow that

thoro did txipt a warrant.

The dcfondunts sever in Hioir dofiW^ an.l plead /epaVcIy what may bo
, ,

ca.li)d.a gonoml denial and the j,'oncr.iI I.smio. /
Thejud;^incnt»W/»(ohasdi«niiBHcd plaii.liff's M«l>(;/ thi t^urt findinR the

defendants not char^cablp, and in no respoot liable tfcwardJf 1^ pin in tiff, whoiw

V

^

fuotuni of defen-

nolcstcd for their

ulc, judjff's could

caHo i8 said not to have u plmdoW of foundati(.n
; and so tie

daiitM in Review repeats, Hayfng that jud-os can ncVor bl
jud^nrcnts. It would be intol.'rable, c^itainly, if, ns a j^'eneral^

be. But n.agi«tratc8 arc judj^cs only in a <,unlified wn) • their actVarrjudlcill
v?«jiBcnniC9, and merely ministerial touiotin.es

; they uiu«t «how jurisdiction for
their atets. • •

^ir^unnin.ously of opinion that upon what appears in this Record against
the m-'.h^MH they are liable in dain.igos, in favor of plaintiff. So^4ho judir-
inent eon.,\runcd of will bo rover^ad

; it i.sii,np).ssiblc to maintain it! hic o6n-
dUct ol defendants was outrageous. , . /

;^ ,,

Here are sdine of the authorities i,pon which ourjudgmcnt i^'lcd^ Vw'matX
8, 9, Haunders- Pract. of MagistQrte.-, Courts : The man b. u{g arrested, examina-
tion of the witnesses against him ou^ht to bi aftci-wards, in Kis prc^onco, buforo the
justice's, and for these examinations the witnesses have to bo sworn beforehand?

In the case before, us no su.-h esajni.utions wore /the original infprmaliofi^^c,
affidavits made for the arrest were irregular, the Ltness.s to them j^ not
swon. beforehand before the justices. Ti.ey werJisjient, from the..«li,K! of the
arrest. Hex vs. Constable, Vol. :^, IX.wliiignud Ityland, A.DMiG. Ahbott
Cfli. J Defendunt was indicted for mi,sdeameano\ for dobr^not worse than
delendauts here, and fined a small fine. £100 -/he h>Ing; before .sentence.
" made satisfaction to the injured party.

"
/

He hud not examined ,the witnesses undt/o^yct had committed a man
to house of correction ns a vagrant. No corrnWmotivcs could be attributed to
the justice, says the ehief justice, and hp hai^rfsdiction over the charge,- clearl/V

Caudle ,.,; Seymour, Ad. & Ell., 8how<(hat justices of the peace may Bo sued
sometimes. In that ca.sj it was sah^-it justicos night have jurisdiction over
offences lu the abstract,' but;that^give them jurisdiction in a particular case
over a particular individualp^efe must be a proper charge and Information'
bef.)re them. " If, says Addisdh, p fiSO, citing Morgan vs. Hughes, th^ justice
" grant a warrant agajpdA person, upon a supposed charge, without taking any
*\ deposition or infope^n on oath, i»nd thcpurty is arrested under the Warrant
" this is a tresM^or which an action imy, forthwith, bo taken agaiftst such'
" justice fonBompenstition in damages. "

^And MTitfere defendants, without depositions, committed to jail the liuifitiff"
and h^iay sue defewlants forthwith. ' \ .y" . fV '

^ 10 defendants had no reisonabfo causie for committing plkintiff, for nc^iroofs
ere taken before defendants, a9,pu-ht to have bcftn, and no oat^ of plaintiW was

exhibited
; the coroner was not examined nor asked for the evidence Wken

y-y

\ t > - •
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^«i/e/t*M of the dofchdants and dismissing plaintiff's aotioir-rf»«h r .; !

mvomtar, 1865 of 11,0 pl.,„„(rto j.i|, complained of, .., ,i,h„„, ,
•

JcfemUnl, h.d jurWiction-ove, tho ofcoco i„ tLo «L,ct the, h.TJ •

the pte.„t.ff not having confessed in any way befo.^ the deffendantB
•

'

.

^ I

^1 ' I'll
. ifi

-ConBidert
«g. turther, th,t plMndff has 'sufBciently p^o^d hi. al^I^i^

^* -V
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S80 CIRCUIT (H)UHT, 1871.

•Mif.
•ntitjo hirii tit iiJu<l>(inoiitnKUiiiiil duKmauntM for duma^o*, doth thorofortf oondomn
dofendunt«,

j .i.iily und HovoruHy. to |M.y to piuiiititf* iO ) m d ..iiinKOH. with intoro.t
•to,, with co-tH ill thfl Kiiid Hu|wiior (Jourt iw in a Ruit for $ 40(1 oKoinHt said
donmdunt, Stu. M.irio, ii|mmi tho lAiucH botw.ion pliiiutiff and him, and wilhoosn
IjiUio iinniu Curt iw in <i H.iir. (i.r Cld't ..j^ainnt iiaid di'fondant, Moquln
upongho iMUOH b.-twu«n |.l..intiff and hiiii ; and with oohU of thin Court of
UcvisJon iigiiinHt vSto. Mario up m phintitrs iuHoription a^uiuHt hiin,.nnd with
ooHtsof this court aj^aiuHt smd Mo,,ui,i up >n piaii.tinr.i iuHjviption u^uinKt him
diHtruction of coMtM, etc.

*

u <• „ •. p 1 . .». ' ''uilgment rcvonicd.
;lfo//M/v»/4 .{• Z>ri(i(,/ f;,r piiiintiff.v

Ihmtrt (f- Ihmtii- lor dcRindanto.

CMKHIIT COUIIT, 1871.

MUNrUKAli, 3«iii NKlTEMUKIl, 1871.

,
' o'-'im Bkiithkm>t, J.

No. JOTft.

I) trie vs. Kmnnlj/.

""'"^s:: :;;r.!;':;r,::::."""'""""'
'*'" ^' "'"""""-' -'"- "--•" "<""- "«•«» -r.

The 7th Maicli, 1871, tiio partioH*an8actod as to Hule of defendant's horsoto-.
plaintiff. At tliut tim'^ 850 wu.s given ui, earnest money. Action instituted
16th April, 1871, to recover back money so paid upon ailoged unsoundness.
Uofendant, among other ground-s, ur-ed that tho uctiot» had not been brought'
within u tcuKODablo delay. . <

Judgment:—"La Cour eonsiddrant ,,uo Paction du demandcur aurait dft
" «tro intenteo .hum Ics huit jours «pie.s le fecpt Mars dernier, Ten a deboutd
"avco depen^."

F. A. Qiilun, for I'laintiff.

Pevkiiiii it- Monk-, for Delcftdant. v
(e.cm.)

Action dismissed.

CIRCUIT CUUlU', 187r.

MONTREAL, 15th JUNE, 1871.

;
Coram Torhance, J.

No. lt)05.

Nidon y». OUioon et al.
Hiu-d: -TImt a servant who l.-av, . iho employ of I.Ih mo-ter before tho expiration of bis term ofmt-vice is iiuvwtlult^a eiitltlcHl to wuge* ttlruady eaniod.*

,
T^a was an action for wages. Defendants, while thoy admitted the plaintiff's'

claim contended thatlie had forfeited his right thereto, by reason of his haVlng
lolt thtir employ without permission. t

°

T. P. Foran, for Plaintiff.
"

Judgment for plainti¥ ,. ^ j

.
Chnpleau & McMuhon, for Defendants. > 4

(T.P.P.)
«

S*''
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OOUR DU BANC W? LA REINB, 1870. -

qUEBEO, la JUIN llTO.

Coram Caiow, J., Drummowd, T, BAnoLiT, J., Monk, J., Loranoi*, J.,
•• ad hoe.

No. 9.

'

'.

L0PI8 BDODARD PAOAUD,

(ikmanikur 4n Cow Inf4Titurf,)

^- ArriLAVT)

\^ WILLIAM EVANS PRICE,

J
. \ ,

W^«ni*ur *n Cour Iiy/iritur^,)

t™. ,. Intiiu.

L action du domandour, coniHh Jdfondour, <5tait poar £1000 do dommagea
rdsultaot do8 dcriturea oalomriicuHoft ot diffamatoiroa que l'Intim<J ot aon frtre'
Kioburd Charloa Price, avaiont faitca eut Ic oaract.iro, \i rdputation, rhonnour ot
la bonno fame do i'appclaDt, dana uno oauso'dovant la Cour Supdriouro, poifr Jo
IJiatnot d'Arthabaska, dana laquolle ila (Jtaiont xiemandtur, oontre Tb«Jophllo
tfltd, 8cor<Stairc-trd8orior do la municipalTtd du comtd d'Arth^jbaska, la corpora-
tion^du townahip do Chester Quest, ot iVppolant, dtfendeur,. Par cetto action

^

lea Prices demandaiont la nullitd d'un aoto de vente, quo lo dit Thdophytf'OOuS
«ait fail.ot oonsonti & I'appolant, Iq 3 avril 1860, dulot do torro No. 12, Rang
Craxg Sud, dam h Townthip de Chtiter Ouett, pour taxes :

Cos doritures oalomnieuses Ot diffamatoiros sont contenQos dana lea oztraitc
Buivants de la diclaration,

"

" And tho said plaintiffs do further represent, that being proprietors of the
said lot of land as aforesaid, and tho said lot of land havka^n put up for aao-
tion and sale oa af^esaid, on the pretence aforesaid, Jra the day and Tear
and at tho place aftroaaid, to wit : at St. Christopho alwraaid, on' tho Said 7th
of February, 18&9, he, the said Louis Edonard Pacaud and divers other persona,
then present at such sale, fraudulontfy contriving together to cause the said lot
of land to bo sold under its real value, did unlawfully contrive, agree and oonfo-
derate together, and to and with eaoh other, and then and there promised, to and
with eaoh other, not to bid for tho said lot of land in opposition to him, tho said
L. E. Pacaud

; he, tho said L. E. Pacaud, on his part, unlawfully promising, as a
supposed consideration, not to bid q^ainst them, tho said" other persons then and
thero present, on the sale of other lots of land, then and there to bo sold or in-
tended to be sold, and hat ho, the said Thdophijo Cot($, tho said'sooretary-troa-
suror, acting in collusion with tho said L. E. Pacaud, and the said other persons
then present at the said sale, for tho purpose of depriving tho plaintiffs of their
said lot of land, instead of selling or offoring for sale such portion of tho said lot
of land as appeared to him best for the interest 5f tho proprietors thereof, to wit

:

.he t>laintiff8, as by law he was bound to do, but did immodiatoly, and before any
"
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eompolition ooulj hav.t UikoD p!aM btlWMQ th« partien tiion and (hm prMtoi
mH the wholo of tho Mid lot, for th«\oa of Iwelro hilirn;i;a and lii pcnop, for
toiM, and the lum of firo ihillinga for eoaU, bihI noyor c.fforcd to mII anj por-
tion thereof, well linowing that the aaid pretundod taxoi ond alUila co<^ and
oborRoa would hare been realiicd by tho aalo of a wry^mall portion of the laid
lot of lund, to wit

:
by lea* than Qve aoresof tho o^me, had li« offer«d tho Kame

for laie, and iho plaintifTa further aaj : that^tho said ooata and oiponwa ohurKod
by the aaid Thdophiio Cflid for aolling tho aaid lot of land, Ktoro and arc oiorbi-
tant, illog^, and moro than a juat pcoportlon of thi ooat at wMn^ tho laue in
oonneotion with the otiier loU thun and thcro iwld by hini, th^ mid accretary-

troaauror.

" And tho aaid plaintifla further afcr : thot the aaid L. K. Paoou.l, in puN
aoanob of tho aaid agreement, did, with thu linowfedgo of tho aaid Tli«Sophilo Cdtd,
acting aa auoh iccrotary-troa8uror,and in oollu*ion with him and tho «.iid other
poraona proiont at the aaid aalo, ond by rco«i.n of tho aaid uuluwful combination oa
aforcaaid, become tho aolo bidder of tho aaid lot of, lond, ai)d tb« aaid other por-
aona then and there prc«cnt nt the Muid anlo or ouotion, did ^batain from bidding

'

for the aaid lot of land, and that the aame wua not adjudged at ita proper value,
•

and .that auoh portion thereof waa not aoldt aa was boat fpr the intorosta tff the
pinintiffi, fho propriotoref thereof, whcrotJy, and by roirofl of tho prcniisoa, (ho
anid pretended adjudioation and aalo, ond tho «a|JI deed of galt> last aforcaaid, wchj
and aro dull and void, and ao ouglrt to be htJd by thia Couit.

• • " And tho said plaintiffs, further complaining of the auid dofondonta, do
farther repreaont, thut tho auid h- E, Pucuud, and *ho aaid Thdophilo Cfltd, in

his aaid quality, ond the aoid Corporation of tho townahip .of Cheater Wcat, on
thoflrat Monday of February 1359, utthoriJd Village of fit. Chriatopho, did'un-
lawfully oauao one squoro inch of tho said lot of lattd to bo sold and adjudged to

tho aaid L. E. Pacaud, thereby intending and contriving to cheat and defraud
the said plaintiffs ondisovertly to aoH Ibo wljolo of the said lot of land by way of
folktnchire, aecretly and without notice to the public. And tho aaid plaintiffs

•er, that ip pursuance of the aaid de»ign,^sub8cquent tft tho said first protended
«lo of tho soid square inch, ho, tho Sold Thdophilo Cfltd, acting as oforpsoid,

did adjudge and soil to the said L. E. Pacoud, not only tho port of tho said lot

first sold 08 oforcsoid, but tho wholo of tho soid lot of land, ond did oHerwords
exMuto tho deed of sole in favor of the, said L. E. Paoaud, as oforcsoid. "

Et les demon^urs coacluoiciit, por leur oction, 4 ce quo tons Ics-ddfcndcnrs,

y compris I'appelant, fuascnt solidaircment condomn^ i payer les froia.

L'oppelont rdpondit 4 cetto oction, par entr'autrca ddfenaca, ou fond et au
'

mdrito, por une ddfense au fond <fn droit : pour ddmontror I'obsurditd mflino

de cettiiHiccusation do froudo, illour diaait :
" votro occuaotion do fraudo est

" pure malt:e : vous dites que lo 7 ftvricr 1889, j'ai ochetd un pouce qmrri
" dans votrc lot do terrc pour h montant rdolamd poiir toxos ct frois do rente,

" et vous dites que lo premier lundr do fdvrier 1869, qui dtoit leTfiorier 1859,
" j'ni ocbetd & la/o//c encA^r^niout le lot de tcrre, o'cst-d-dire quo ccs deux vcntcs
" auroient dtd faitcs lo mSmo jour: mois o'^tait unoimposaibiliti (18 Vict. chop.
" 100 Sec. 6, §3.) Cca deux vontos'lM pouvaiont sf faire Itf mfimo jour, puisqu'il

K
^fs'
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flillall »n .journomMt da )• ft|,t« a« 7 filvrl., 1859, dang kthiiU Jo«« auL
'

M?! ,'^"/lf"""^-1"
••'""*'«"» I'»b.urdiuJ d'uoo paroillo ocou«llon, .^on

'

dJ Ut«r«nt .*r4«fom*«/ dov.„t I. Trlbun^ IriWri.ur. A „o c«i.lo..»iro„t qio lo.Wtro. m^m,. ou chefi. do b ./<A«.. «« /oW .i. </rort du d^fo„d«urt' o» In.Cour Io«rieui,,io 18 «.« 1801. d4b«uu\.|eo dJpon., laotioA d«. dc«.,a.

lU lntcrj<,Hiren( .ppol dc o« j»xon,ont. ot au fU,a do ro«pooUr e« d^*irt.n,oni
'

<!« frauJo. qu . . .,„,„„t f,.t dovant I. Voaf Infkuro.il. lo rtpudlircnt fomol-
loniont dovant lo Tribunal rf«,,p„l ot il. alldKui.oniVcl danOour/a^/„m

: l"^.^*
(^"'"'' »"Ti "«"'"•' •.*>» '««pondcntjPuooVd, are of » o|a.», which it

to put\dowD, u boing a port of y

i. for th* intoroat of p.)blio Juatio'o and .n.,r«lify „ ^,, ^__, „ „„. . „ ^^jiyatom, bj which abacnt propriclora of knd ab dofraHdod, by apcculaWr. ia
roch . nuanor that, uador colour of cocuting tho mufliojpal liwrf. . wb«lfll.U
V-tcnvofapohation J- oomod on, In oollualoo with corporWioff officer, amoun-

W^rinM
to » "onfi-oation «f .11 tho landed propertyyWn too. under tho^wi»^l of thi. .n.tuut.«n. '1 ho prcwnt ca*. in it." nlloKatioVproHont. an in^

-t-ncoof.rj.o.tJ,rikinKy; hi. aHoged that tho rc^ndorL I'aca^d, by ^o :I oollu«on of the .corOtar/roa.urer, in periuUted to purchaw a*Lm ipch of thit
land n the firat in.taflcc. ata. nominal price, of couiso; that MTkgard. thi. «»loU not being carnod-into execution, tf «,rt of .ule at folic ooohdre Without notice
» .ubsequently held, when the day pre^ribod by the Canada: Llie f^ thl

•

"r .

'*;"«,P^'^^'*' "^ ^""Pf'i'ion i. to be created, and at thi. .ab,k wholo lot

:l ", \.i'" T:t tf""
"""'"'' -ore,, il«,ld to tWt..fK,:d\Tt ratJj

the wie bidder, for 12..l5d
; that a eortibinatitin ww opterod into between tho^

pre^nt at the «.Io, not to bid again.t e«h other. eae|» .deeting bcfoL hand S
.hare of the .poil.. these f„et.. if proved. wouU certainly go to inLlicate tho

.
n^pond^t per««Uy to .ueh a degreiUrfe rairfe^Vauao of action. ^Jthoufthe
•phej^ of operation and beyond the protecting influence otthe .tatuto on whicK
he relics, .even attaching to it the moaning ho'doc, but which the appellant cm-
tend. It by no mean, boars." ^,:
.L'appelant intcnta de .ftite, oontrejlntimd, uno action spdciale, dan. laqueUe

il declare quo toute. le. aoousation. do fraude j,rofor.Jo. oontro lui, dtuiont nutont
do menwmge., de calomhies atrooc, et diffamuntes; ,et lo 26 novembre 18G7 Ja€our Sup^jrieure. prd.id4oj,ar M. lo jug^?olotte,j,ondamnele ddfendeur A $800 -
de dooimage. et d^pena. ;^

Le jugcmcnt est motiv^'coniine suit

:

j

V
,

- La Cour, aprds avoir eatendu Ics partios.par lour. aVooats, tant .ur la ddfcnso
au fond en droit jUaiddo par le ddfendcur, 4 l^ncontre de la dcnian^e da deman-

i?jrl"rir ^^^V -f
•^"-""^^^^JJ- contc.t«tion. dlcvdc. .ur icl.exa.min^ la dito ddfcn« an fond en droit, la' proeddure. la preuve et Ics^ii pro-

duite8,et.urletoutddlib<Sr<5; -
F"|V"» pro-

Attendtt que par .a ddelaration, lo domandeur •alligue entr'autre eh(»4 : lo.

en b'prdsente cause conjointomenb avcc Richard C'harlc Price. contrJ le doman-

«Zn^?Trr!r'?'T"*' C6td etKi Corporation du xlnship do
CTegter Oue.t. 4 1'effet de fairo AMmr ilMc 'l rf ri\il .t m.tH u do eO ttf, uu uoi.

fitM.

y"

i 1
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do vflpto consent!, lo 3 avril 1^60, par le dit Thdophilo C6l6, en aa qunlitd de

sccrdtaire-trdsoricr du conseil municipal du comtd d'Arthabaska au demandcur

on la pr<$sente canse, du lot dq torre num^ro douze, dans le tung sud du ohcmjo

. de Craig, dans le township de Chester, oontonant deux ocnts acres
;
qu'il lut

' avait adjug^ et vendu, k la vcnte publique, qui cut lieu, au village d^ ^t. Chris- 1

4opfae d'Arthabaska, le 7 fdvricr 1859, do terres pour taxes munioi'p&les, et de s^^.

faire rcmettre en possession du dit lot de terro, et que par leur declaration sur la

dite action, ils ont tcrni la bonne fl&mo et rtSputation du demandeur en la pr^sentO'

>caustf,' en raccusaht malibieusement et oaloninicusement, de s'dtre concert^ ct d'a-

voir agi HMgalement, eollusoirement et frauduleuscment aveo le dit Thdophile

C6t6, la dite corporation da township de Chester Ouest et diverses autres per-

Bonnes, ill la dite vente publique, pour se ^re adjugcr et vondre le dit lot do

terre, & vil prix et le ravir au d^fendeur en la pr^sente cause, et an dit Richard

Charles Price, et en alUguant d'aut^es injures diffamatoires et propres 4 ruincr

son oaraetdre et sa r^putation^ ain^i que le tout est plus aniplement d^tailld et

ezpliqud en leur dite declaration. 2o. Qi^'un jugement „ayant 6t6 rendu, par
' ~ cctte Coulr, sur la dite action, la cause a 6t6 port^e, poiir appel, dcvant la Cour du

Banc do la Reinc,. et que dans leur factum produit devant cctte demidre cour,

le ddfondeur en la pr^sente cause, et le dit Richard Charles Price, ont malieieu-

sement et calomnieusenient renouveld les mSmes accusations, en ajoutant entr'-

autrcs choses que I'inUSrdt public et la morale exigeaic^t qu'on mit fin k nes

friiudes, dont le demandeur en la pr^sente cause s'^tait rendu ooupable, et autres

injures diffamatoires contenues en ce factum ; Considdrant que le demandeur en

la pr^scnte cause a prour^ leis faits esscntiola enonc^s en sa declaration, et nom-

. moment, Ics injures diffamatoires, malioieuscs et calomnieuses aliegueies en sa

declaration;

Considerant que ces injures ont cause au demandeur^ en l^iresente cause, des

desagrements, des pcines d'e^prit et de I'humiliation ; qu'elles sent de "nature i
' ,]ni attirer le mepris ct & lui faire un tort considerable et dans sa reputation et

dans ses affaires professionnelles et autres, et qu'il a, en con^uenoe, droit 4 des

dommages pour I'indemniser

;

,

'

Considerant qu'il est prouve que le demandeur, en la presente cause-, n'etait

pas present k la dite vente publique, mais qu'au contraire, il etait alors an village-

de Drummondville, dans le oomte do Drummond, ce que lo defondeur en la pre-

sdnte cause a admis lui m6me, qu'ainsi il n'a pas pu se rendre ooupable des

fraudes et intinoouvrcs que le defcndeur en la presente cause et le dit Richard.

Charles Price, lui ont imputees par leur dite declaration ct leur dit factum

;

CodWerant qtre ces imputations n'auraient ete justifiabies, <|ii'en antant que

le delendctft' en la presente oiiUse, et le dit Richard Charles Price auraicntete en

mtpuro de le8*^rouver,'et qu'ils les^auraient de fait prouvees, oo qu'ils n'ont pas

^it et ce qu'ils savaicnt ne ^^s 6tre capables de fnire, puisque le demandeur on

: Ja pre^ntc'cause n'etait pas present & la vcnte et adjudication du(dit lot de terrc,

^mais qu'au contraire il se trouvait ftlors'dans un autre comte ; comme le defen-

dcUr en l;i presente cause, ct lo dit Richard Charles Price le reconnaisscnt et

Tadmcttent eux-memes : qu'ainsi rien ne justifiait ces dcrniers de faire les dites

impttfaIioh8,~cl~qircn~lcs^r8ant; |is bht donne^licii TFachon en cetto cause, qua
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cause, sans atre obli^d dattenara on'.l LaV • '
*'^"""''^««'- en la prdsento

Hichard Charles PrToe Itr ' ? ?*'""' '" ^ P'"^«'"'« """^ «» 1* dit

Phiie C6t.'';S^r^^^^^ cause. ,e dU Th..
oeptioa plaidee par lo dSLdeur eaHS »

^""csJ^r O"*"*.^* qu'ainsi I'ex-

P^irep.re.ptL on.^ZZll^^ "'"1 """''W' *«"-

Price, contra le denaalur „. T 'V"^^"**
*«'"««. «» du dit Kichord Chlrles -

oorp^ratio;j:^3^:0^^^:^":^^ ^if ^^^t"^
cat.. ^ ,a :;;:

imputations de fraude Ltes au deLanTn
"7'" ^"^^ »" '«» ^^tes

<le8 moyens et motifs qui i^ ZtlZt 7.
^''""** *""*' '"'»•» ^ien sur

additionnel plaid^ par' 1 ^rd/ut^r^^^^^^ 'J"'-- i^ ^doyer
puis darrein cQbtinuance e^ Zi L^^

J''P#«te cause, intitule PlaidoJeF
oause, Willian. Evans Wee det ^te d f f J"

.'^''"'*" *" '">««»»«
C(ption intituide. ExceSn teW ' !?T - '^""'^ ^" ^"'^' ^' /^ite ex-

dpyer intitule PlaidoZtV dZ^^^
faveurdu demandeurTnlfp^? r^^^^^ ««>l/re lui'ea

Jedit WilUan. Evans Pri e /pre T^^^
P«c-«<^' e/condamnc

£200 du cours actuel d iL't v ;«; d^^^^^
'^"^'''"^

f *>-»« <>«

sus^nonc... avec les d.pensderp^StelcUr"^^"''''^^^' '^ --«

jn sens co..eJTJ^t^ ":P^i::^.^'^^^ ^^^^on.dans

.«nepar.dediWc.o.nieuse.ent\onad:;i

deu'^Jttr.ttrrst^^^^^
fc-ka, et iontj^^ CoT^LJrT '^^ *

""^
T"'' du coa.t. d'Artha-

-uler racte de vented^ ttet ^Tul^'f'^tJ'r' ^" ^^^
de C%«/cr Oue^i, qu'ils r^C^ri^^* ' , ^ ^''«»^/'«'' d'"'^ '« township

.
.

luio ti liiegalite absoluGs dna nFnn<<^.<o j.. /i.^ ., ,,
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2o. Fraade ct combinaison franduleuse de lik^part da Demandetir Pacaiid,et

des Municipa1it4fl susdites, et do diverses autres indtvidna pour faire aaisir ct

Tcndre co lot de tcrro, et le fuire ndjager, au demandenr Paoaud, & vil ftix, et

quo dans ce but, le Dcmandpur Pacaud s'cstlid et entcnduTrauduleuscmcnt aveo

divers cnchiSripsours ct Ics a cngagds i!l do pas ench^rir, afia de lui permettrc

d'acqudrir le lot & vil prix, , ,

Les Price ont rdussi h, falre ddolaror la vente nulle Snr le premier chef, consis-

tant dans rmobacrvation des formalitds l^galcs, prdcddant et acootnpagnont ces

espiccs de rente ; mais ila ont compldtcmcnt failli de prouver que M. Paoaud

eut, le moins du monde, tremp^ dans auoun complot de la nature de oelui qu'ils

lui reprochaient, et ils n'ont pas mfime essji;<S dei le prouver. Do co fait, il n'y

a aucnri doute ik entretenir, la pretive en est an dossier, et il a ^t^ prouvd que,

dis le d^but, ce moyen a 4t6 abandohnnd comme . insoutenable. Le d^fendeur

Price, dans un plaidoyer depuit Darrein continuance, a ddolar^ (j'ignore dans

quel but) que cette allegation de frande p'avait dtd, par lui et son parent, faite

que.de bonne foi et dans un but de legitime defense. Notons que c'cst lui qui

attaquait,et que dans toute la procedure subs^quentc, conmie riponset,/actum$,

articulation defaitt et repon»e» aux articulations de /aits de M. Pucaud, lui,

Price et son parent, avaient d^clor^ solennellement persister dans leuis allega-

tions de fraudes jit l.'adresse de M. Pacaud^ Indubitablement cette question doit

se decider suivant le droit de notre sol et non suivant un prdtcndu droit Stranger

et qui n'a pour b&se que des precedents plus on moins oantradiotoires. II eat

un prinoipe d'etemelle justice, savoir : que , ohaoun est responsablc da dommage

qu'il a cause, ndn senlement par son/at7, mais encore parsa nigligence on par

on tmpru(2«nc«; et en ouvrant auoun des auteurs traitant du droit frangais

ancien, nous y trouvons le principe general suivant, clairement et franchement

expose, savoir : qu'il n'est pas permis de oalomnier dans une plaidoirie, et que " la

radiaii^n, Id suppression, la Ulceration, et les dommages intirtts peuvont 6tre la

tuite deus injures suivant la ffraviti et les oirconstanoes." Les aatoritds suirantet

attestcnt rezistence de oe principe

:

lo. L'ordonnanee de Franfois 1 da mois d'Aoiit 1S39, anx articles 37, 38, 39,

40, 41, defend de nfi rien allegaer de oalomnieuz dans one plaidoirie irencontie

. de son adversaire : et vMsiema Bourdin et Foutanon en |eani oommeDtaires de

eiBtte partie de Tordonnance en qaestion disent, ." jpe le/ait qui ne sera pas

prouviserareputiealomnieux."

2o. Domat, partie II page 218, lii. Ill, tit. XI, art III, dit:

" Les^equfitcs et les autres pieces d'eoritures, qn'on produit dans les precis,

" doiveit fitre mises aa nombre des|ibeUe8 diffamatoires, quand elloi contiennent

" des paroles injuriensefl oa des faits qui noisent k la reputation des autres ; il

" n'en faut exceptor que les faits qui sont viritabUs et dont Ves^sition est

" ahsolument nicessaire pour la dicision duprods."

3o. Nous voyons aa 5 Vol de Tencydopidie nUthodique, les paroles suitrantes:

Yerbo : injures, p. 188 : 1 et 2 colon les : " On est qaelquefois oblige d'arlioulor

*' des faits injurieux lorsqa'ils viennentau soatien de quelque demandeou defense,

« comme qaand on soatient la nuUite d*aii I^s fait k nne fbmme, paroequ'elliF

." etait la concubine du defunt. Le juge doit admettre la preuve de ces fait^

.:#
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" ct si la personno quo oca fails blcBscnt, en domando reparation commo d'uno
" oklomnio, lo sort de cotW domando dtJpond de ce dui sera prouvi par I'^vdno-
"ment."

4o. On trouvo an 9dmo. Vol. du Rdpcrtoiro do Ouyot : Vo. injures, p. 237,
Kro. colonno. lo principo suivant :

« Los injures faitcs en justice, comme les

" aecuaationa de crimes, les ricusations, Jes reproches, les inscriptions de/aux,
" lef requites ou mimoires adrcssds aux ministrcs, aux gons du Roi no pouvont
« pas 6tro punies lorsqu'elles sont vraies.

Bo. Cetto dootrino est rep^tdo & sati^td dans lo 1 Vol. do Dareau, traits dea
Injures, pages 61, 135, 140, 145, 146, 147. Jo mo crois done en droit do dire
que I'on no peut impundmont diffam'or un advorsaljvBdans uno plaidoirio; que
celuiqui s'en rend coupable, lo fait & nes risqucs et perils, s'il no peut prouver
SOS all<5gations; et que dansoe oas, il mdritp le titro do calomniateur, indigne de
la protection do la loipcolto Jurisprudence me somble fondle sur la saine
raison: ello tendi ^carter do la plaidoirio les apcusatiohs do crimes ou de fraudo
faites & la Idgire, et sans espoir aucun d'en fairo la preuvo ; ello tend i entro-
tenir, entre les parties litigantcs, les bons rapports, qui no sont pas oprAs tout
impossibles, malgrd la divergence d'intdrfit, mais qui lo deviennent dansle cas
d'une doctrine contraire

: elle tend & dvitor le recoUrsaux violences brutalos, aux-
quelles so portera uno partio

.
justement et d'autant plus justemont indignde

qujelle sera innocente dcs reproches qu'on lui aura faits dans uno plaidoirio. et
qu'elle n'aura pasde rccours ijivil on dommages 4 exercer centre un tnfllmo
<?alomniateur, qui sous lo spdcieux prtftexte d'uno plaidoirio judiciaire, qu'U
n'essayera pas mSmo do prouver, lui aura ravi I'honneur, et la consideration de
ses concitoyons, le respect et I'omour de sa femmo et de ses enfants ; cette
jurisprudence denote d^jA en France, & I'dpoque do son existence, un etat do
society delicate au point^do vuo do I'lionneur et du respect des convenances. Je
suis ficr do dire que, dans mon opinion, telle est encore aujourd'hui la loi de moo
pays et qu'elle a'adte ni changde ni amendeo, sous ce rapport, par aucune loi
etrang^re, doijt on puisse indiquer Jo tpxte.

Si je oomprends bion les raisons do la defense, il faudrait au demandeur pour
reussir en 14 domando, prouver: lo. L'absence do causes probables. 2o.
Malice do* la part du defendeur.

"*

Je dois nierces pretentions du defendeur comme constituant nne heresio eo
fait do jurisprudence franjaise. Jo nio absolument » a e soitjiu demandeur
i prouver ces negativ*. Suivant notre droit, c'est au defendettr 4 prouver non
Kulement one cause probable, pour le justifier dans ses assertions calomnieuses,
mais il doit oh fairo une preuvo satisfaisante, et qiant & la malice, o'est A lui &
prouver, par les circonstances de la cause, qu'il n'en a pas et^ affecte. la
calomnie veut dire, fausso et mensong^re imputation d'une mauvaise notion et
comport© malice et absence de cause probable, par oela mgme qu'elle n'a, pas
aucun fondomont. D'apr^s le sens commun, la malice so presume de la nature
des injures. M. Dumaseau, en son traite de la diflFamation, Vokil, Page 151, dit:
'
' Si I'imputation est commise en tcymes injurieiix ; si le filpj'elle articul'e est
-^e—^ • • •

Ji^ar^
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natiwra porter atieinte A I'honneur ou A la conSaeratiardu plaignant et A
" luixsauser un dommage, alors I'intcntion du prfvenu est, par celaseuCpresumee
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" mauynise jusqu'i^ preuve oontrniro, ot o'oflt & lui dc la fournir. Le Code do
" Justinicn renfemift une dispoaition prdoiso & ootto ^gard : Si non convkii
" contilio te aliquid ivjuriosum dixiate proharp potea, fides veri a calomnut
" te de/endit. Les intcrprfltos ont mis, en saillio, co prinoipo qui a 4t6 suivt
" dans reus Ics pays oH lo droit roinain ^vait pdndtrd. La" pr^fsomption de
" I'intcntion, dit Sohneidurius, so tiro do la nature des paroles;! si elles sont
" injurieuscs, rintention est prdsunnjo niauvaiso, et o'est & I'inou p<5 & prouver
"qu'ollcs ne I^sont pas. Uno sirapio allegation i cot dgardno saffiralt pas: Sicul
" tehabent i/erba, ita, presumitur esse animus, adeo ut incumbat Lu< proban-
" di eo se n^n animo injuriandi dixisse. La malice s'inftro ^on/do la naturo
" et do lafaussetd do I'accusation : s'ilj a absence totalo de fjtcuio d'uno accu-
" sation atroce, il y a abscnco de cause probable, de justification,k nikiessairc-

"ment malice par implication.

"

1

En subposant Idgale la doctrine du ddfendour relative 4'sa jiistifioition am
ipoycn dyno cause probable, jo dts que le ddfendeur n'a pas mSe oo moyen i
invoquer,(oar il n'y a pasun seul mot d« preuve, et jo rditire i^n assertion, il

n'y a pas^n gcul mot de preuve, de cos honteux reproches faiW au ilomandcur
•^o '"

P^tf^
d«>fundcur, qui n'a pas mdme osd toucher oette oorie. Mais enfin

y H-t-il rtie cause probable? J'avoue qu'il faut une fertile iAaginatioo jlur
dfoouvi|r cettfe cause probable. Consistc-t-ello dans le fi>it que if demandeur est

devenu, h. une vente puliliquo, adjudioatairo, pour iin t^s bas torix, d'une terra

valant plusieurs centainos de piastres? Si tel est Je cas, ilfeut dire i tout

honnfite homme
: n'assistez janiais,, encore moins, n'ablietez jimais H une vcnte

do terre en ver4u des lois munioi'palcs, car un plaideur de maufvaise foi vous jet-

tera I'ordure k la figure; si vous faites une bonne acquisition, frous serez conspud,
mdprisd, diffamd sans qu'il y ait mot de preuv« do fraude epntre vous, et votre
adversaire se retranohera dcrrifire les precedents anglais efe amerioains, et vous
dira pour se justifier et dcbapper aux consequences d'une ihffime calomnie, " it

est arrivi que des spiculateurs se sont His pour monopoliser et accaparer de
telles ventcs et adjudications; done il s'ensuit que vous avek/ait de mime; done
favais raison <fe croire que vous auriez pu en/aire autalt." C'est nn singulier

raisonncment, qui n'a pour defaut, que oelui de pfichcr obntre la logique. En
donnant suite Ji'un tel raisonncment, un honnfite homme n'osera jamais acheter

k ces vcntes municipales, et quoiqu'elles soient dej4 bieta peu profita^les, par !e

fait, que les terres ainsi vendues, sorit toujours ouJe pjus souvent rachetees par

le proprietaire, qui pour cela a an deiai de deux ahs, on pourra dire, en toute

surete, que ces ventes serpnt encore plus depreciees k la suite de I'opinion ^len-

nellcment exprimee par deux Juges de cette Cour, que le fait seul que Tadjitdi-

cation a ete faite k bas prix^/est une cause probable de fraude, collusion et

pratiques illegales de la part'^e I'adjudicataire malgre que tout le mondesoit
invite, au nom de la loi, k v^ir ooncourir ill d« tejles ventes, et k les encourager.

Cependant c'est un principe fondamental ot salutaire que la fraude ne se pre-

sume jamais; o'est un principe que Ton trouvd dans toug nos livres de droit

fraofais. On dira probablement qu'il ne faut pas priver une partie d'une legi-

-*jgg-4#''9e
»

fit flP.ejJana bieq ^% gas!,..flfl jMraU-Jermerlapotta^lna honnfitt

plaideur que de lui interdire une alleg^twn injurieuse k son adversaire. II est
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fiicile do nJpondre i^ uo tol aiKument qui est plus sp^Scieux^iue rationol. Voici
«ne r<5ponfle qui me semblo concluante. Ou la partie qui a uue d.5foase A fairo.
fonddo Bur des reproohes de fraude est capable do los prouvor ou feUe ne Test pas
«ar on doU la supposer dou^o d'uae disordtiou ot d'une prudence ordin.iros. et
capable et dispos^e H e'assuror d'avance de sos mojens do defenses. 8i elle pout
les prouver, elle peut hardiment en faire TalMgation, et son adyersaire elTsup-
portern Jes oons^queoces

; si elleXne peut les prouver, potarquoi faire de tolles
allegations, o est en pure perte pour la cause, o'est ohOse inutile, et on peut dire
deoe8all<Jgations,rfe non apparentibu, et non-exutentibm eadem nt lex o'ost
alors e^omnie dans la bouche de celui qui fait cos allegations ; mais chose asses
extraordinaire en cetto cause et que je ne puis expliquer, et qui denote aveo
quelle imprudence et quelle impardorjnablo l^gdrete le d^fcndcur a agi en cette
occasion, son avocat, M. Pcntland, qui s'est fait entendre comma t^moin de son
cliei|.t, dit, que M. Price n'a jamaU autoris^ cos allegations de fraude et qn'il
n'en a eu connaissance que paf la signiBcation de la declaration en la presente
oaose.

II est asses singulier, que oes Messieurs nient entr'eux vloie la rdgle qui v ut
<iue ce soit la partie qui donne les instructions an prooureur, et alent agi en raison
inverse savoir: que I'avooat, sans

,
instructions de la part de son client, et sans

Ten informer, ait fait dans la cause les accusations atroces dont il s'agit sans
•'«nquerir des circonstances, et sans s'inquieter dcs consequences pour son oUent
qui, jusqu'a desaveu, est legalement responsablo du fait de son avocat.

Peut-il J avoir rien de plus imprudent que cette oonduite ? La cinduite de
'

COS Messieurs a ete cellc^i
:
« calomnion, et injurxon, le difendeur (il en ^tera

' qaelque obose) et confions-nijus & la providence pour nous fournir les preuves
''que nous oheicherons plus t^rd, et quo nous trouverons dans dcs presompUons'

"

de fraude, que le hasard ijbus fournira,'8ous forme de cause probable." Ne
pcuton pas assimiler ces i^legatioy de fraude k oelles que Ton fait tons lea
jours, dans des affidavits, poiir capias, arrit-nmple, tt saisie^rrit, au moyen des-"
yels un homme est arr6ty en sa personne; saisi en ses biens; ces aUegations
iont sanctionnees par la foi, et sont une partie necessaire de la plaidoirie pour
«xei«er un droit, sauvei^arder des interfits, et oependant les faitK)n aveo la
legirete et rimprudence/qui caracterisent la procedure du defendeur, et ne voi(r
on pa8,totts les jours, dfa dommages, k un montattt considerable, accordes A une
partie Auquel on faisail^ le reprocbe do vouloir laisser b Province, sans payer son •

creanoier ou de celer ks biens, dcttes et effets, dans' I'intentioa de frauder son
creancier? A defaut/des plus fortes presomptions de fraude, la partie obtiendra
des dommages oontre/le creancier qui ne prouvera rien de ces aU^tions. et il ne
serviroit de rien au^reancier d'invoquer »n« cawprobable de justification, dans
je fait isole, que b<Wuooup de debiteurs frauduleux ont laisse la Province et 'recele
leuw biens, ave^4ntention de fraude. Los causes de Dunn et Booth, Dennis
«t Glass, Warren^t Mor|^ et une foule d'autres, sont devant nos tribunadx, pour
dire quo les domibages acoor<es, soit par un Jury, sous la direction du Juge ; soit

•^nJ"f^ga^ pnnitioi> daWd«it^
Imprudent -ilE^ant et invoquant">les fuits qu'il ne pent esperer de prouver.
fourguoi faire une diatiootion en cette cause de Paoaud et Price ? Je n'en vois
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auouno plausible. Scrait-co paroo qu'il ne s'aRit quo de la rfputation ? II me-
scmblo quo la rtglo detait rcocvoir uno intorprdtation plus favorabT?di?n8 ce ontr
car on pout rccouvrcr M libcrld ; on pcut refuiro uno fortune, mais pou^on dlrj
quo cclui auquol on aura publiqucmont ct dan« uno plaidoirio judiciaire, reprochtf
uno conduito telle quo celle imputt^o au demandcur Paoaud, poum jamais s'cn
rclcvcr surtout npris un jugcrocnt qui ddolaro qu'il y a «u oiute probable jus-
tifinnt lo ddfcndcur Price ,<Ja4Vi«*rTriiputation?

Pour en vcnir au chapitro do cau.so probable commo justification, jo supposcroi
lo ca« d'un demandcur poursuivant f«)n ddbitcur pour lo rccouvrement d'une somme
do $1000, Bur billet promissoiro ou Bur un acto d'obligation notaritf. Jo suppose
quo lo ddfendcur plaidg Ics faits suiTants, savoir : Je n'ai pas signd co billot; vous
lo demandcur, do- concert avccun autre fripon do votro trempe. avc« fubriqud ce
billet, ct forgiS ma signature

; ou dirait, jo n'ai pas* signd oet acto d'ohTi^ation
c'cst un faux auqucl vous lo Demandcur et lo Notaire avei soiemment con°tribu«J
pour mo frauder; Si lo ddfendeur no fait pas un mot do preuvo do octte am^
sation do faux, je lo dcmando i aucun ho^nme: lo Demandcur ii'au,rait-il pas
lo droit do so ptaindro en dommiges? • Lo ddfondeur pourait-il diro pour so jus-
tifier, y'avaiB une came probable, d<in» le fait qu'il y a eu d'aiitre, fam
commit et que c'est u»e.cho»e commune que le/aux, et comme vow, ne prouvez
pas mahce, je doit lire absous de votre demande en dommaffvt." Co raisonne-
ment mdnterait peu do faveur. ct il mo somble que la rdponso devrait fitre
affirmative d'uno condamnati..B en dommagw, contra I'autour d'une telle
calomnie.

La Cour du Banc du Roi, i Quebec, a consacrd co m6me principe, dans une
cause de Vallde vs. Monroe, jugdo en 1816, par Ics quatro Jugps deecrtto Cour
alors prdsidde par feu M. le Juge on chef, Scwell. Le ddfendeur ivait alldgud dans
une Requete, par lui prdsentde aux magistrats, sidgeants aux sessions dela paix
des injures H I'adresse difdemandeur qui dtait inspeoteur des rues, en^ citd de
Qudbeo, et qui avait fait condamner le ddfendeur h une pdnalitd, pour ddfaut
d'entretien de sa part dechemins. Cette rfiquete dtait ufib Idgitime ddfenso, par
laquelle il demandait d'etre rclevd do" la condamnation, ccpendant il ne prouva
pas sa ddfense, et il fut copdamnd 4 des dommoges, en faveup da demandeur

^
Vallde, au montant de (je crois) £50. En France, aujourd'hui le prinoipA est
encore le mSme quoique modidd dans la forme de I'exeroioe du droit d'aotion. A
iine dpoque, depuis le code Napoldon, lapartie quicrojait avoir le droit dose
plaindre d'^njures pouvait exercer son recoups on dommages mais dovait, au prd-
alable, en obtenip la pepmission du tribunal, qui avait jhgd de la cause, en pre-
niiire instance, si son recours n'avait pas dtd expressement rdsepfrd pap le juge-
menf

;
c'dtait obose raisqnnablo, cap le Juge, qui avait ddoidd la cause, tftait plu

quo tout autre capable d'apprdoier les faits, et de dipe si le demandeuP avaitM
on non calomni^. Plus tard, et c'est aujoupd'hui la ppatique en Ppanoe, si ana
partio se croit calomnide pap son advepsaipo, elle doit dans cette mfime instance
ppendpe de conclusions & I'effet de la faipe condamnep & des dommages, poor
I'lnjupe qu'elle lui a foite. J'avoue qae c'est an admirable systdme, bien oaksoM
A inspirep aax parties nn pospcct mutual des oonvenance>. dani lean pUid«H«p=
wais to ppincipe immuablo est encore consepv^ en France, savoip : qa'il u'es.t pu
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eek ndreaa by legal prooeedings ia tbe Superior Court and of erwards in the

Court of Appeals, which prooeedings tenninated in his favor;

-a.

pcrmis do calomnier son (idvcrflairo dons ane plaidoirie sans s'czposcr & uae
puniUon, parformo de dommasos ot intdrflts olvils, dans ootte mOmo inatanoo.
Cctto doctrine no trouvo <Jnonc<5e aux pages 216, 216, 1Q2 ik 196 du 2e vol de
Dumazeau, traiU de la dfamation. II est digno do rcmarquo, quo los oircons-
tancos ont touIu quo io jugo qui, en promiAro inatanoo, a jugd la cause do Price
et Paoaud, on nuilitd do la vcnto do torro on question, soit cdui qui a prononwJ
le jugcmont actuollomcnt soumis ii. la revision. Pour moi, jo n'hdsite pas d dire
quo son opinion mdrito un grand respooti et quo jo suis diijposd ii confirmcr son
jugomcnt quoiquo lo chiffro dcs domraagcs acoordds puisHo, ik premiere vuo fitre
consider^ comnio <51ov<J. Dans le cours do cos observations, jo h'ai pas perdu de
vuo Io fait que la ddfonse pouvait oitor au soution do ses pretentions un nombre
do prdcddenta anglais et aradrioains, fondda sur des cas Isolds, mais commo oo
n'est pas au droit anglais qu'apparticnt la ddcision (en lo Bas-Oanada) d'une
toll© question, mais uniquemcnt au droit ancien Franjais, jc n'ai pas cru devoir
me prdoccupersdrioosement des ddcisions pn question. D'ailleurs oes prdcddents,
si on consultc le.ir fige. font voir que petit 4 petit, on Angleterro, on semble di*
posd d abandonnor ce principe, quo Ton pout dansnne pIaidoir4e profdrcr I'injure
la plus calomnieujie, sans s'exposer k aucun recours en dommagos; en effet telle
dtait la doctrine premiere, en toute sa puretd primitive : depuis, les ddcision^ ont
eu une grande tendance k modifier la sdvdritd et le danger de cette doctrine, et
on a adoptd un juste milieu, qui va k dire que si Ton a une oau^e probable et
quo I'adversaire no prouvo pas malice, I'on peut espdrer se tirer parfaitement
i^^<>™iic.

!e nouveaux prdcddents nous amdneront probablement one doctrine qui sera
enoor^lus modifide, et plus en harmonic aveo I'dquitd et la justice. Mais la loi
anglaisWje dois dire, plutfit les prdcddents anglais,) n'est pas la loi At, ma paysHsi
et ne petit nous servir de'-guide, en pareillo matidre, quelque respectable qu'elle
aoit aux yetac de ceuz qu'elle rdgit ezclusivement.

Le jugeme^t de la Cour de Bdvision est motivd comme suit :

The Court,\itting in review, having seen and examined the proceeding,
evidence and doO^ments of record, and heard the parties by their Counsel x2»-

pcctivdly finally upbn the merits of the'judgment comjilained of by the defea-^

dant, rendered in 'the present cause by th&. Superior Court, sitting in the
District of Arthabask^on the 26th November^ 1867, and upon the whole
maturely deliberated; \ ^

Seeing, that the lot of la^ belonging to the defendant, mentioned in the
pleadings in this cause fyled,^ illegally sold to the plaintiff, for taxes alleged

to be due, but not 4ue, and thatfthr defendant, in order to avoid difficulty and
without bebg nnd^r any^ legal obligation so to do,; paid to the Seoretary-

Treaanrer, entitled to receive thfr same, tbe amount Which, according to law,

^ould have been necessary to redeem the said land, had it bben legally sold

;

Seeing, the said lot of land, at the time of the said sale, was worth about
five burred dollars, and that it was adjnlged to the said plaintiff, at the said

ale, for four dollars, and that the pldntiff having insisted upon holding the said

lot of land, under colour of the said ille pil sale^the defendant w^a obliged-tft-^
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tiaintiff was not guiltj of /
iod to the sale of the said |

••INl.''

Seeing that, although it is oow admitted; the plaintiff

r? pTi "'T u^*""'

''"'°*'"' "^ '"^ '''"*'• '» "••^'«'' *«» *»•« •»'« of th« .aid
Jot of ludd

;
yet that, under the oircumstanoes of the case, the said defendant

had rea«,n to believe that the said lot of land could not, after haying been adver-Used ns required by law have b_een «,ld, at a publie sale, for lea. than the one^hundredth part of it. value, and of the value of wild land generMHy in the miine
i

Ticinity. unless there hid been, as the defendant alleged, a wrongful eonHplraoy

that eaoh of them might got a part of the land, to be sold at a moreli nominal
pnce, as it is very frequently done at such saVs •

And considering, the said defendant had ali> reas.n to believe, that thePlaintiff to whom t^e «id,>t of land had been «, adjudged for . whouj
inadequate priee. and who insisted apon retaining it for ihe «id price,2»n illegal sale, had participated in the said fraud

;

Seeing that the defamatory averments of whiih the plaintiff ormplains are

y ^ntained in the declaration and fJkum iil^d by the defendant in theUr« ofthe legal proceedings which he was forced to inatituto, in oon«Hiuence of hi^«ud property having been so illegally withheld from him •

^ve^ between the plaintiff and th< d^endant, and that «.« ,lef^dant madethe said averments, without malice, aa ^ clearly proved, and liH moreoverxeasonable cause for making the^saime J- -I-*
' ""t W "O"^^"

iy^^TfT^f!^""^"""'
*'!!'*' '" ^'^"'m™^"*

of the,0oi^1^, condemning
the defendant to pay to the plainti* £200. there is errpr, this Court dith

^e 26th of November ast. and proceeding to render the judgment which ought

plain^ff, and doth condemn him to pay to the defendant his costs, a. well fn

^En appel, J. S. Parkin, avocat de rintimi, par son factum pretendit oe qui

The present respondent by no means desires to shield himself under a mereformal defence, inasmuch as he conceives himself to bo fully justified on themehts of this case. He maintain*-lst. That proceedings in a Court of Jusfio.
. •« privileged, and that allegations ;H«.rt„«,< to the is^u^ however iVb^LuTSl

pi^tocted 2ndly. That the/ae^ of this ca«. show fhat'the rS^n^^^outset had eveiy reason to entertain the expectJtion that he shVuId be able tJprove h» allegations. 3rdly. That the aUegation. themselve. .re pertinent and

r^Z'f !i ,.'"
'"^*""" °' ""^^ "^ '*•*«»«>* "»« *»»• proceedings,

for the purpose rfmaliee or slander.
r ""-^^wiiigB,

1st The first proposiUon is one of law, supported by namerous MthorltiesTo refer to some of Afse-Hilliard on Torts. Vol. 1. page 416, Ch 168^"

^Btt'u''t^"A'';^?-'''^'- Thela,t.u2yi.t;t^'i.'!i^T:

«--„i p _. ^ " X—y t"""'^v^ wuiiuunicanona are oonflned to
-t^«««r^««es.^i„rare.y. pfd6«dings in TSfirta^justice, a^.pjJi<«^
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memoriali, Ac, proMotod to the legislature or growing out of legal proeeedinge.
And in these esses the privilege is eonfinod to mattors pertinent to the legal or

legislative prooeedings to which the oommunication relates."' See. 3 is still more
Ipositive as to their prifiieged oharactor. 2. Saunders on ploading, Ao., pogcs

933, 934, Plea ofjustifloation. " Deroodant may also show that tbo libol was con-
tained in artiolos of the peace, or in any other proceeding w a regular court of
juHtico, whether civil or criminal, and even though the Opurt want jurisdiction,

^
or though the proopsa were improper." The cose of Jekyll t»«. Sir John MoOro
is, as a leading case, useful to show the general rfipirit of the law in relation to

' auoh privileges. 6, Espinaaae, p. 93.

Tho French authorities also appear to precisely coincide with the English, as
might bo oxpoctod, both taking their origin in reason and the, necessities of the
position. Dareau, Traitd dos Injures, pages 28, 116, 118, 134, 136, refers to
numerous cases. T|ic8o eases, though afifirmative of the law os incurring liability,

showing where protection does not lie, eptablish ex conveno where it does lie. Oo
the general principle, Pareau observes: "En parlant dos injures par ^ofit, nous
ne devious pas oublier de dire deux mots de ccrilos qui se r^pandent dans lea

^oritures du Palais. Les avoeats et les proeureurs dovraient ne jamais s'tfoartor

de cette moderation qu'ils doivent 4 leur minist«^re et ne rion dlro qua de ce ^ui
^a rapport d Vaffaire, &o., et lo. II ne faut pourtant p&s prendre pour injures les

diffi$rents faits alldgu^spour exceptions, lorsque oes faits ou oes exceptions deri-

vent de la cause, ou en doviennont les moyens ndoossaires, &o. 2. Qrellet Duma-
geau, under the' Qode Nap., pftge 191, Art. 881. " La liberty de disousajon est

une des conditions les plus essentielles de la bonne administration de la justice"
et seq.

; while a law of the 17th May, 1819, expressly provides—" Ne donneront
lieu k aucune action en diffamation ou injures les disoours prononods oules^rits
^roduits devant les tribunanx."

These rules, without which the administration ofjustice would be so obstructed
as to become impraotioable, have been adopted by our Courts, in Fitsimmona v$.

Byrne, 12 L. C. Rep. p. 390, which is precisely this case.

2ndly. The Respondent contends that Uie fnotg ulUmatoly disclosed in this
ease, fully justified him in the allegations of his declaration. If the conspiracy^
to purchase at a nominal price was not, ultimately, fully brought home to the'

appellant, it must be bomo in mind that the all^tions were made tn anticipa-
tion, va^ without the lights thrown upon the matter by the ultimate proof, and
that in the absence of the all^ations the proof could not have been gone into.

Gabon, J. (((i'm.)—^Action en dommages par Paoaud pour diffamation de/
caraotdre, contenue dans une di^claration et dans un Factum on aj^ produTt
par les intim^s da^ une eause o{t ila 4taient demandeura en Cour de premidre
instance et appelants en appel, et le dit Pooaud^dfendeur et intim^.
Les faits sont sueoinotement comme suit

:

Paoaud avait vendu anx intirnds une torre sitn^e dans on des Townships,
pour lawmmede $400 (200 arpents). Les intimft ayant n^gligtf pendant 2
ana do payer lea taxes mnnieipales snr oetto terre, le Beor^taijfl|t' ]a mnnioipap

J*^l!iiaiimettre.ffli, leate^et Paoaud A cctto vcnte a aoh3^lttr=4a^ft^^eftg^

fay*
PrlM. n
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4

torre que deux ans plutOt il avait lui-mfimeTondu $400 et qui'est prouv^ valoir
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low do « vonte, Jnwrnine de WOO. Inform/, do octio wnto, !«• Intirad. onl
full offrlr au •w^^Jw^rdwricr, qui .vait fait la vonto, lo monUnt roqaU, d'oprii
a lo. pourjetiror la lorro, nini« lo «ccr(5talro a rofu«<J ct a conionti 4 Tappolant

JO contrail hoto conatatant Podjudlontidn qui lui afait dM falt«.
Loa intioKJa p«„.ant dana ootto aiTuiro quo tout n'aTait paa did'corrcct, portont

-
-en. 1800 contro Tappolant (Pacau(p Uno aotlon pour fairo annullor la dito vont«
Loa instructional cot effotfurontdonndca A Mr. Pontland, avoiat rdaldaot ttu
lo. Iicax ot auMi alor. I'agont ml nfjotia do. intinida. Cotto action, & la r<5da7-
tion do laquollo, commo do rainon, lo. intimda n'ouront rion & voir.dUlt fond«Io
aurdoui Diotir.

: I'unoquo le.forinnlitd«TouIuca n'avaiontpa. 6t6 auivio., Tautro
quil yayaU oa ontonto ct colluBion cniro lo .ccrdfaire, rappolont adjudioa-
tairo ot lo. autre. pcrBonno. prdsonto.. Icquollo. avaiont conaonti 4 no pa.
cnchdrir aSn do pormcttro H I'appclant d'avoir la tcrro Aba. prIx. Quo Ic. offro.
do la part dcjntimds do payor oo qui dtaif ndoowairo pour rcprondro la torre
avaient 6i6 rc{u.J». Tela dtaicnt leur grief ot la baw do lour action. Comma'
1 on a on doute bion, lea intim.5. n'ont rior, cu A lai™ ay^co la manidro de lo.
exprimori • «» hw

Cost don. la ddolaration produito ao nom do I'intlmd quo no trouvcnt lo.
oxprcMion. dont so plaint I'oppolant on cotto oau.o, ot ausHi dans lo factum pro-

'

duit do 1, part dc. intira<5. .ur un appol qui a cu lieu en la dito oauso 8ur UD
incident ddcidd on lour fuveur. i

Qu'il suffiflo do dire ici que Ic. intimds ont rduui .ur lour action en nullltrf, oth TOnto mentionndo plus haut a 6t4 annulldo. C est .ur lo ddfaut do formalitd.
quo CO jugomcntpnrait avoir dtd fondde, co qui expliqiie pourquoi, lor. do ia
prouvectlorsdoraudition.rona pou insists sur Ic alld-ation. do collusion
do conniveneo ct do fVaudo qui fomiaiont le wcond grief de Taction

Le. allegation, do la ddcluration ot du factum meationnde. plu. haut font lo
«ijet do la prdsento action, lo domandcur Pacaud prdtendant quo cc allegation.
MDt ]ibelleu.e. ot de nature A ddtruire «>n coractire et ra reputation
La defense est dendgation generole. Nombre do temoin. ont etd /ntcndu. de

part otd autre et dans la Cour de promidre inatance (Polette, J.,) jugemont a
etd rendu centre lea ddfcndour. pour Je200. -

La Gourde Revision a renvcrse CO jugemont etrenvoyel'atftion. '
''

U'cat le aujet du present appol.

La presente liction fut portee en Cour Inferieure, avant que h premidro dont
il a dte parle plus bant entre lea mdmes parties, (No. 201) fut ddcidde. Le. Inti-
mda^dguent tomme fatale A la iseconde action de I'appelant eette Utisp^ndande.
Jecroi. qu'il a tort Mus CO rapport. . ':>

Quant au mdrite mdme du jugcment qui renroie Taction de I'appelant, jo sui.
cnolin A 1 opprouver ; mes tairons wnt 4ps rairante. : ^ '

1 ^J'
.^*', ^""'^'''«" '^o»"'"»» instruction & )eur proeurenr ad litem, n'ont pu

ui diolor la manidre dont Taction dovait fitre Jibellee ; ^IMs manidre d'exprimer
.le. gncf. dont w/plaignaicnt Jc« demandeuA, etait '^bwlpmcnt ^u ressort de
oe prooureur qui partant jsst et doit fitre tena pour wul re.pon«ible d^t expn».

T_'_".
.""'''_ '."^"'*^ ^^ diffamateiya que pout oontonir la deola^tiop. .i

-ril««'y^HJBTB»|f

V
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rood2o. Quant •« Jbnd d <«« de I'l^tiMtioit Mr«J« par let inttmtfi contro I'upii©-

lant «t qui fait lo lujit do leur action No. 20?^ il ne oooticnt ricnd« libollutxou
dfl domniagoable, ni dc nature 4 nuire au caraoldro do i'appolanl. *

.,

Kn cffct, CO o'clt pal caloninior ni dfStruire lo oaroot^ro d'uno penonno quo
do diro qu'4 uno vcnto publiquo, tello personno a'cn?oy<J loa outrw pcnonuoo
prdiontoa & no poa onolidrir lur un o«rtain immcuble, ufln qu'il puiaao lul fltre

adjugd 4 plua baa pri» -, claaVune ehote qui h/uU tout letjour$, ttperio^nt n'(«|
ripuU malhonntU pour t'avoir/ait. Hi la monidro dent la oboao a dtiSoxprimtfo

I't renduo Jibollcuao, co n'eat paa la fuute dca Intim<<a.

8o. Inaitta^&maintenir loo prdtontiona do I'appolant, et trouvor matidro & aotioo
dona lea all<(};ition8 dent il ao plaint, tolhw qii'dloa aont oiprimdea, aerait' roa-

troindro dana dca liniitca beouooup trop dtroitc^ lo droit d'expoaor aca gricft

doTont lea Coura do juNtioc, et ruaage univenol ct la pratiquo conatunto oat da
ne donncr auoua lona offonaant et diffumatoiro & dca oll(<gationa do la nature do
oelloa en queation. Co at}lo oat omployd dana lea cauaca loa plua aimplca.

4o. II a <!td ddolard^dona lo coura do rinstanco, do la part dca IntinMSa, qu'ila

n'inaiatcraicnt poa »ur cette parlie do la d<5olarotion, o'oat peut-Otro laoauaopour
laquello la prouve sur oo point n'a paa 6t6 plua fottq.

5o. Lea opparenoca dtaient oontre I'appclant ct do nature h juatifier loa intimA
«u our prooureur do oroire quo tout n'<$tait paa correct duna lea procddda qui
avaient amend Tadjudication do rioimoublo liu dcmand^r. Toutca cea dircona-

tancea aTaicntcoauao- probable, anyeir: I'omiaaion dca formalitda, ddclardo fatale

par lo jugeniciH do lu Guur, la villitd du priz, I'offre % vento do touto la torre

Ibraqu'une partio aurait auffi ; Tabaonce d'onohires, la prdaenco du frire da
demnndcur. L'appclant eat oonnu pour apdouloraur lea' terrca: lo rerua par lo

' accr<Stuiro d'acocpter leaoffrea dea'Intinidaot la prdsomption que oo rcfus pro-

cddoit do la part do I'tippelant puisqu'il a'ost enauite fuit donncr le titre conata-

tant Bon adjudication, la futility de la roiaon aur laquelle est haa6o oe rcfus, la

non production du titro^ qui proc<$dait do I'lfppelant lui-m6me.

6o. L'abacnco de I'oppelant eat aana impolrtance, aon frdre le reprdacntant.

7o. II dtait ndceaaaire de fuire usage dca mota employes, afin de pouvoir pro-

«4dcr 41a preuTO pourdtjpilir comment lea chosea so aont passdcs- ; sana cela

Taction out iti renvoydo sur ddfenso en droit.

.^. Poa do malice do la part dca intimea ; ignorance de oe qui a'dtait fait

prony^c par Pcntlnnd; pos do motif de ruin^r le ooEoetdre de I'appelant

9o. La rdpdtition ou Factum ndoessaire pour moiitrer comment itaiont. lea

' ehoses lora de I'aotioli et au reate, cette rdpdtition, oomme l&lireate, eat le fait do
prooureur et ne aanrait 6tre impute aux intim^.

lOo. Quel intdrfit pourraient avoir, lea intim^ de vilipendcr I'aplielant ? ;

lid. De fait l'appclant n'a encoura tuctin dommoge t4el
;
quantaux obagrins

«t peinea d'esprit qu'il prdtond lui dtre rda^ltd dea' imputations dontil se plaint

il me parait aikfiaamment oonaold par li^ bobno chance qu'il a dprouT^e d'obtenir

pour 1226 un^ terre do 200 arpents qu'il alvait lui obfime vendue, il n'y avait pas
longtemps, poW $400, et qui eat prouT^ Voloir $500 lorsqu'elle fut adjagte an
demandenr. V

/

12o. II est, i men sens, abaiirde a'etsajjrer 4 faire oroire que la reputation et

i

^ ^

frlM.
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y

^^^-:^

W
riii

"yM

J.

'



"'T^^

If

Prftw.

J

C»*''>.'-.

.4

COim 90 BAHC OM LA BBIlTi, 18T

-V
|»l«Mn*^f^B|f «]orappol*nt ant4((<oomproid»!a par ««qa'on«uniil4U<^tftrU«»
iSm* <m »nk'ur8. <ju« l'app«<Unl w mmi •nienila %tte j|'«utm p«>«^a^«i •! U*
•uraH<#«(^^8 & n« pMouohdrir alln d« lui permioMM da rtfac^iiOrir ViiiusflubU ,'

A un V>M pill, il ^f*it btoo plus lurpruoaut I'U a^ M prouvtf a(i'il noltifait
''

p«« ftilt. . -.^> ' -

13o. 11 Ml A rfKr«<li.r, dan* Iint4r«t do r«ppi.|.,nt. que rien naitprirc^ dana
la eauM qui piiinw <>tplii|uor ocimnMnl il eat «rriv«} qu'uno tarro de 1500 nil ^«4
adjURrfo pour 12/fl loraqu'il ,oat en prouve qUo ploaieura p.r onnm duiienl pnj-
•entca,^t auKai u>ur<|uoi U t&tulit^ do ««Ue Urro aU #t<J luiao on Tont« tandia que
I'on pouViili bion W.V<jndro q^io oo quit^alUit p<»«ir pbyor lea tisuM que I'on pr*}.
Mndni» due., li»a.jM<%iviJtaion^«ouf un militant bien tiiininio, a'il ny a paa ca
connivence ot«Viiud«,|» 40VbTonl'4Jj(^ h» Intimda ou lour ropr^acntttui iid
•ont guAro 4 blAnu>r pour •> fl^tp m<iprl., ai t(Mil«ruia II j;i ou iniSpriao.

.

PourtoutcB oca rniaonn/jooroi* faction de i'oppelant niol fooddo, 4 prda«nt
aurtput que Tactlob^lea intini<<. qui a donnd lieu ou prifaont'ljtiKO, , „u lo r,5auUot
de fuiro onnuller la vopto cH'odjudication fajtoa i iMppolunt aoua lea circonatanoca
meutionn^oa pttirhkut.

*

Jo conttrmoraii dono lo juKomcnt do la Cour de Revision qui o renvon«< l»
Juffement de la Cour Sup<5rieure. Morodith J, Stuart J., Tuaoheroau J., diffrfrant.

Uadolit, J., d<5clara conoourir dana I'opinlon de M. lo jugo Caron.
La mnjorild do la Cour d.5clara oonoourir dnna FoiaWpn donntfe pnr M. lo juiro

Tuaoboroau .u Cour .'. IW.'iaion; ot il. a'oocordaignljIC. q..- I'intimd n'avuit pna
eu raiaon, ni caun probable d'injurhr r'appelant alnaiquil larait fait, ot qtfil
devait Otro condamnrf H payer 850 do dommaKOP, ot loa ddpooa.

Le jugomopt de la Cour .I'Appol cat inotivd oomme auit

:

La Cour. npris avoir entondu loa' partioa, <U novo, par loura avooata roapootifa.
•ur le mdrito, oxa,n.n<J tant lo dosalor do I., prdq^duro en Cour de promidre ina-
tance quo loa gr.ofa d'app.l produiU par lo dit ajjpolant ot loa rdponao. H ioeu.
et aur lo t<Mgt mQrement d<3lib<Jr<J

:

.
CoDBidd^quodunalojugenient rendu en preiiiior lieu par la€our Suprf-

neuro, a.dge^t 4 Arthabnalca, lo vingt aii Novembri m^ huit cent aoixinte ot aost
Il n y • pas d errour quant aux principea aur leaquela lo dit jugomcnt pat ba

"^
quo lea motifs on aont improbable., mai. que le mo-Upt dca dommagoa et
rfl a Alapp^^la^t.demandour on premic\ro instance, e^ic^i^if et doit fltre
a la Bommo de cinquanto piastres

;

\ -,^^
ConsidJ«nt que dans lo jugement rendu par la dite Coui^ Supdrianre" sirant en Rd.«iw',.f Qudbcc, le ai, J„i„ »ii huit oont «>ixaDf ot l^uit, iSmant

le premier Jug^^ et^ddloWant I'.ppolant do aa demande. il > a^ur^knlerrour et mal

dispositif etie

liea rendu par

modifie le dit p
aooordds 4 I'ap^

Revision, ent da faire, a

"eit-

iinont en premier lioa doit fltre modiftd ^u aSa^^
fement e#Siwond^

infinpo et oaaae lo dit jugement _ , ^
Brioure^Wgeant en Revision oomme 808dit,"ei
en rdJA|i)ft|es dommageset intdr«t8 ikitrt

bt oe que^a dite Cour Supdrieare. sidgoont et^

;
Antooo •» maintient la ooadamnation fuito oontro leaintimds juaquAladite somme do oinquante pi^roa de dommages adjualj^r'

I'appelant. aveo intdrfit da la date du dit jn^n,^ '^ «J»Sees |^

ct

-y\
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Coram SiooTTi, J.,

Ko. UN.

J. Arehambeautt ««. JV. Jlr«-Aam&Mii//,

Jl7a«;-lo. Qn«daMl*d4tln(llonMlrMta dun* Mrritud* d« ooapad^boU d<inn««>tr onpini
on flit, Mvolr '• U eoup* da troU quarU d'iflB^« bolt d« nront lur ! pror.mdaur du iMla
" k prendre aur l> Urn diM donalttun, an ditH^k quatrlim. ran'y d« 81. Uenli." Im oaraa'
ttrw MMutlxl* d«4r M>rTltud«, Mirolr: la naiara, I'lUmdii* «t la liiuatloa, font lu^iammaiiC
fp4oll»aipuureoDtiilu*r la dite coap* uD«'M>r>l(ud*surl«ftjD'iid'auinil.
So- Qn'ona toll* taMlludacat una wrvllud* pnnonnallo, mala a'aaooaiUtu* pai molat

ana ehar|s r«alla, (rarant la Ibnda au prollt du proprlAtaIra da la narvliuda.
«o. <Jua talla aarTlluda na oonaUtun pai un (Impla an(ac«mant porkoDtitil |ta la part du dooataa

'daruurnlruMooupa da bolt, au dunalaire, iiOal i la praacrlpllon traalanalra doa aetloni
noblUtrat, mab ooottltua ana oharg* rtalla lur la fbndi du donatour au proHI du donalalra.
4o. gu'uoa tarrlluda dsooupa da bob da oatia eapAoa ne paut ttre pratorlla par la lapa da

IrenU aai «ooul4t dt-pub la daU da I'aata da doaaUuu qui la or«a j mab iaulqinciit par la non-
uiaga pandant tranlaant.

Ao. Qua dam Ttaptaa.la praaTad4montrantqa«ladain»nd«aratoiOoanaaplolMeatta«oap«
annunllonivot d<>pub ta erlatlun par la dIt aale da donation, qui a tu duonvnl enro||l>tr4>
cetta tantituda n'att point praacrlta, at 1« d«A)Ddeur, tlari d«lant«ur, na paut nr4tendr« on ttn
Ilb*r4.

Les faiu de la cause wnt luftsamnieiit ezpliqu^a par lea aotM do Ion Honoear
le Juge Sicotlo, aaqa qa'il aoit besoin de les rddumer ioi.

,

SlC0TT|E,;J.— jt/ttctioB est la compUinto coofcssoiro, pour obtenir la mainteoue
^^umamoaeifAi OTudc coupe de buis, comme lervitudo aur rh4ritago du d^fondcur>

LrfloKnae est que, par lo litre lueme, U n'y a pas do servitude sur un hdritage,

tnais Beulement un simple enKageoiont personnel ontre Arohambault pdre et son
fib, le deiuandeur, et que cot eni;agement personnel est dtcint par la prasoription

'

trentcnaire
j quel'actede 1838qu'oB intoque n'a pasor^^ doservitude, et qu'il a'j

~w» PW de titre pour la jusUficr
;
que, a'ailioon, 1* d<Jfendeur, ayant acquis saos la

,
^ntg^ de la servitude, et posa«d4 darant 10 fins et mfime 20 ans, k ooquis p<rU
prescription, rsffranohiasoment de cwtte sfirritude.

La coupe de bois aM constitute le 25 septembre 1838,'danB un acte de donaUon
du pdre i son fits, dans let termes suivants ; lo. La coupe de irois quarts d'a*.

. pent de bois de front sur la profoodeur da bois, ^ pr««dra sur la terre du dona.
teur la dit lieu da U rang de St. Denis, aveo droit de passer our U dite terre

•1^ °^'"oy«' !• boM t*n* en ^er qu'en ^t^. Le fin avait aussi doond pr^ala-

.
da 00 dernier et aitatie «a mdooe lien.

Designation eompldte do cet terrains est donnde dans I'acte. S*

I

RllaCour eondaia<li Im tntlm^a an p«i«m«ntd>«rhiiienewruiiparl'appelant, 4iMaaNaali
tant devaatla Couiti4U]i^ri4urann premier liou el on lliivi4ion qa« devant oette AlUa&ltti
Cour, et la Cour ordonq^U rtnToi da doMieri la Coar8updrieure,lArtli»b«sU- >

^
'"'••

-
'\

. \ m. , - •

Dissentienlibus. le|Ja|i^ Carot et Badgl«j.

E. L. /lBcu«ti^^I^|6g|yc4^ do I'appolaqt. ^ . '
'

• 9
i^rhin <ftj£injbl« PflUreura d« I'intim4. .

*

/

*
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An,u«.te.«.t depu., J838 sans ompOohotnent ot trouble ju«q..'ii 1868,- dpor,uo oi il on fitompocL^ par le dofendeur, qui eat propri^tuiro do In torro o(t cotte coupo do bols
.

dovuu 80 prondro ct avuitdtd priso. pour I'avr.ir acr,«i«, ,Iu mO.no donateur, ot son
• IPOre <5ga)eiuont, par acto do'dopation do 1'839.

L'acto de 1838 cst-il constitutif d'uno servitude ? Touto servitude est charetf
^
imposeo Hur un hc^ritago, pour i'usago ct I'utilitS d'un hcVita^^o, ou pour i'usa^e
d uno pcrsonne. ' f "'"•n"

Dans rc^pdce. la charge est une servitudo'discontinue, donnapt un droit
d usage ct do passage au demandeur sur lo fondi asservi A la char^o^ ti\ droitd usage ct do passage constituo des servitudes r,5olles. II y a dans le titro irtvo-

' qu<;,
1 assittto do Iheritago. I'dtcn Jue dj la coupo do bois ct son assicttc. Tout

est Uobni, rica n'est pr.5cairo. II y a ce quo Bourjan, commo . tous Ics auteur.
.

exigent
:
que les servitudes soient dc-ii-ndes, par leur quilitd: lour cndroit leur

, - mesure. ',

-

-

J^»«:'-vit«idodonneaceIuiaquicIleappartient, undroitrdol dans I'hijrita're
dautrui; cost la difference de l'obligation„qui no donne qu'un droit controla
personme obligiSe. -

.
On range dans la dasse des servitudes porsonnelles, toutes les espc\cQS de gpr-

yitudcs rdtlles, lorsque, au lieu d'etre dues H un fonds, ellos sont simploinent dues
ildcspersonnes. II y a done dans Tespico titro do la servitude. •

Dans les cas oH la servitude est fond<5e sur un titro, celui qui est trouble dan*
"

son^exercice, peut agir au possessoire pour deux raisons, ainsi expliqudos par
' -

, :

Curasson, No. 7tj. lo. La possession n'a rion de prddaire,- pubqu'elle est appuyde
. .

sur.untitre. 2o. Son droit, quoiquo fondd, pout sMteindre par le non-a^a.ro ii
lut^mporte done .d'Sbtonir la inaintenuo, afin d'einpficher la prescription" qui

» sans oela, courrait contre lui. Lo droit so pord, le titre s'dteint; par le non-u'saae
durant 30 ans. ,

• \ -
°

•c La possession invoqude par les ddfenscS est cclle de 10 et 20 atis. Lors de
IJargument, on a parld de prescription trentenaire, mais le ddfendeur n'a pas'une
possession trentenaire. Et il no peut joindre 4 aa possession cell^ de^n auteur
pafce que ce dernier avait lui-rngmeoonstitud la servitude sur son fonds.

y
» La prescription applicable dans TespAce est celle dtablie par I'art. 114 de la

Coutumeet celle qui prdvalait avant lo Code. Quand aucun a possddd par luiet
, 808 anteurs, d'hdrrtage, francthement et paisibloi^ -at, parjuste titre ot do bonne foi,

^ par 10, ans, tol pbssesseur" a acquis, par prescription, laffranobissement contre
toutes rentes et hypothdques pr^tenduea su^le dit hdritagof

Lfl. possession, pfeur opdrer la presoriptioif, doit 6tre de bonne foi, dit* Pothfer, ,

No.U9et364. Par la connaissanae qui survient au possesseur que la chose qu'il
«vait commencde do bonne foi A prcsorire, ne lui appartient paS, il contracte
robligation de la rendre. Cette obligation vient du prdoepto de la loi naturello,
qui defend de retenirle bien d'antrui; cette obligation, a«e fois contractde, dure

^ tonjoura, jusqu'i ce qu'elle aoit acquitt^e. Pothier qurtlifio la bonne foi, pour
/ acqudrir par prescription, d'aflBranchissement, dana lea termes auivanta. No. J60.

A.
** Ce^*g *>o°Pg foi "'eat autre choae qtt'ane opinion fondde ear un juato fpnd».
meni, que ce posseaaeur doit avoir, qu'il a acquia le domaine de I'hdrit^, libw
ei frahcdes rentea, hypothdqu^a et autrea droits quW^e lui a pas ddclards."*
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P!^*'7;r't«g"«''« les chaiges; et Pothicr cxpliq«o ainsi cctto Archamb-.,,

tude 8o.t personnellcs, tola qu'un droit U8ufruit, ou droit d'usago, soil pr<5dialcsen acquiert par la presoriptioade 10 ou 20 ans, rnffranchisscm^^
pas 6t6 ddclardfis, ot qu'il n'on a eu aucune connaissanoo, pendant tout le temps
do cetto prescription, ceux qui avaicnt ces droits do servitude, ii'en nyant prtSusd pendant ee temps." Pothier/continuant et parlant de la prescription do 30
rm, 8 exprime ainsi: " Je rdponds que la prescription do trente ana, qui fait ^^

acqu^nr hi liberty des servitudes, dont il est parld dans I'article 186, est la pres-
cription d 1 effet do libdrcr, qui r&ulte unlquenient du non usage de la servitude.
et qui on fuit^acqudrlr la liWration mfirae ^cux qui los auraient constitutes

"

Jiourjeon, parlant do la prescription dca servitudes dit: vol. 2 t 3 "A
•1 dgard des servitudes dont Tusago est continuel, la prescription co'mmenco da
jour que cc ui A qui une telle servitude appartient, a cessd d'en jouir

;
quant d

celJes dont 1 usage n'est pas continuel, la prescription ne commence 4 courir quodu jour qu il y a jouissance et possession contraire au titro de la servitud«.
On a ddcidd, d'apris ces principes, dans Dorion vs. Rivet, que la servitude

acquise avant I'ordonnanco des bureaux d'enrdgistrement, dtait une charge rdeile -

et qui n-avait pas besoin d'Ct^ enrdgistrde. x"
Le ddfondeur a-t-il ignord la servitude

; a-t-il eu feonnaissance de la sefvitude
pendant le temps de la prescription.

Le tiJre du demandeur dman«t''du pcVe, cclui, d« defendeur et des autres
entants fait un an apr^, en 1839, dmano dgalenlent du p6re. Les actes sont
des donations, et ont 6[^ fiats dvidemment en vue de I'dtablissement des enfants.
lis contiennent des dispositions de servitudes semblables, au profit les uns des
autfes. Chaquo enfant, immdtliatement aprds ces donations, a exercd la servi.
tude de la coupe de bois, suivant son titre, et chez son fr6re. Le defendeur a
laissd jouir lo demandeur de la servitude, et de concert avec ce dernier, dds lea
premiers temps de sa possession, a ddlimitd sur le ferrain mSme, Tendroit. la
mesure de la servitude.

Le ddfendeur a done toujours eu la connaissance de la servitude, et en a])ermis
1 exercice durant tout le temps de sa possession de 1839 k 1868, ^poque o4 il a
ddolard so refuser d en soaffffrrexercice. Deli, la complainto confessoire port^
par le propridtaira.^^^

Le defendeurya done pas la possession de bonne foi, n^cessaire pour lui faire
acqudnr, par la lirescription qu'il invoque, I'affranchissement de la servitude.
La possession trentenaire ne fait acqudrir liberation par la prescription, que

• dans lo cas de non-usage, comme le fait remarquer Pothier. Dans J'espice; on
ne pent s'appuyer sur le ion-usage, car la complain te a dt4 institu^ dan» .
1 ann^e mSme da trouble. (;,;*''

Le demandeur n'a fait aucune prcuve de dommages causes par le trouble
dans sa possession.

II ne peut fitre accords que des dommages nominaux, comme la punition du
defendeur d'avoir sans droit ewpgchd le demandeur dans I'exercice d'une servi-
*•••*" due " '

•
-

''liM'-

Jfi'''iffy

\l

par son fondfre^q^^^^coftr»tIssaitr

La cour fixe ces dommages d 50s,
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AninmbMolt
• TS.

Les frais Bont oeux do I'action tel qu'intent<«e.
La maintcDue est acoordde suivant lea conclusions do la demande
Lo jugemont do la Courostmotivd oommo suit :

La Cour aprds avoir entondu Ics parties par lours avocats, examind la proce-dure, les pieces produitos, et la preuvo et ddliWrd.

A^^l^T ? !f\
**''* '' ?«'"'""''«" P'^'^-d avoir sur la terro du ddfondeur

d^cnte dans la declaration, le droit d'uno cou,^de bois do trois quarts dWntdo laifeeur sur la profondeur du bpis, dtablie pi aoto du 25 soptembre 1838 otduement enregistre, efc demande contre le ddfendeur qui le trouble dans I'usL
de CO drou que la dite terro soit dedaree sujetto i co droit do servitude et qu^
soitfait defense auddfendour do I'jtroubler; ,

Attendu en fait que ledefondeur pretend qu'ilnWisteauoune telle servitude
ou charge reello sut sa dite terreet quo I'acte do donation qu'on invoque no
constate quun engagement personnel de la part dos donateura au profit du
demandeur, qui est prescrit par lo laps de trerte ans; qu'il a.-acquis la dite torredu dit Jean-Baptiste Simon Aichambault, quitte de toutes servitudes et qu'en
ayant joui sans trouble pendant plus de dix ansil a acquis la prescription do dix
et mime ceUe de vingt ans contre cetto action; et que d'aillouri la pretendue
servitude est nulle et sans effet vft qu'elle n'os^ pas suffisamment decrito quant &
son esp^e, grandeur et situation ; Consideriint que le dit Jean Baptisto Simon
Archambault, opris avoir constitueia dite seryltudo et lorsqu'il etait proprietairo
do la terro du defondour en a assigne rexercice au demandeur k I'endroit oH ce-
Jui-ci la reclame, etconsidejfant qu'il appert par la preuvo et specialement par
lacte d acquisition du defendeur quo I'intcntion du dit Jean Baptisto Si-
mon Archambault, etait qui le defendeur souffrit la dite servitude du doman.
deur.

«.»

Considerant que lo demandeur a tonjonrs use de sa dite coupe de bois sur la
terro du defendeur et ce sans trouble do la part de celui-ci, qui de concert avec
le demandeur en aurait regie et fiie les limites, dans les mSmes que ceUes dej4
riglees et fixees, si co n'est quelques mois avant Taction

;

Considerant que la dite c^upe do bois est bien designee quant k son espdce
grandeur et situation; considerant quo le defendeur est mal fonde dans ees defens^
declare que lo demandeur est proprietaire do la dite coupe de bois, droit de passage
pour charroyer lo dit bois, ordonne au defendeur de supporter la dito coupolo
bois, lui fait defense do troubloret inquieter le demandeur dans, rexeroice do son
droit de servitude et le copdamne k payer au demandeur la somme do dix pias-
tres courant, pour les dommages et inter€ts encourus par le demandeur 4
raison do son refus do permettre I'exploitation do la coupe de bois, avec inttfrfit et
les depens. \

CTlajrnon, /StcoWe, «fe Zancto/, avocats du demandeur. .;

^oarjfWw (fr^ocAand, avocats du defendeur.

Jugement pour le demandeur.
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COUR SUPERIEURB, 1871.

EN REVISION.

MONTREAL, 80 JANVIER, 1871.

Coram Mondilet, J., Mackat, J., Beaudrt J.

No.l». -

Dtiauteh et vir. vs. Ethier.

Joai ;—I e :—Que rar ane Mtlon en verta de I'artlcle 2066 du Code Ciril, accompagn^to dn capiat fn
Tcrtu de Tartiole 800 du Code de Procedure Civile; pouf lea domraages rtaultant d*
dtfMrlorations tur un immeuble hypothiqutf ; oes dommagea ne conslatent paa tant dan*
a valeur du bolt coupd et enlovt que dana reatimatlon qui doit fitre faite doa dommagea

tIjUaon dela d<ttrioratlon en Taleur de la propritStA en eonaeqaenoe de cette coupe d*
oil.

20 :-^i<|9u*aucnna Oaia ne aeront aocord^a rar lea artiqulationa de faita et leir r£ponsae i loelle-

, '^jjallfeque ce« articulatlona de fiUt sont g^nC^raloa et partant irrlSgulMree.*

Jij%^{lti|^nderesBe avait obtenu un jugement oontre lo D^fendenr pour t320,

qiMjsllI lit enr<^gistrer ct en consequence elle acquit uno hypoth^uQ sur nne pro-

priety que poss^dait alors le defpndeur.

Cette propriety etait en grande partie couvcrte de bois eten r^alitd, dit le ..

di^fendeur, elle n'avait de valeur quo par son bois.

Le 14 Janvier 1868, le demanderesse, cr^ancidre hypothecaire et personnelleda

defendeur, fit dmaner sur affidavit un capias contre le ddfendeur en vertu dos

dispositions de I'article 800 du Code de Procddnre Civilo.

li'affidavit all^gnait que le d^fendeur, dans I'intention de frauder la deman-

deresse, avait depuis cinq h. six ans et continufiit & endoii)niager et det^riorer la r
j,

propriety hypothequde et d'en diminuer la valeur de $300—en enlevant de la

cloture, coupant dcs arbres et enlevant du bois.

Les parties &ywat procdd^ ik I'enquOte et i»yant 6t6 entendues an mSrite, par no
jugement final, la Cour Sup^ricure dans le district d'Iberville, ddcida que le

defendeur n'avait deteriore la propriety, que pour $3l, et qu'en consequence il n'y

avoit pas lieu de maintenir le capias et elle en donna main-levie au defendeur.

En Revision ; la demanderesse, qui s'y etait pourvne pour y faire infirmer ce '

jugement comme ne lui accoFlant pas toute Tetendue de ses drmts, .pretendit

que par la loi, il n'existe que deux moyens indiques par notre Code de Proce-

dure Civile pour attaquer un capias : savoir la motion et la requdte, et non pas

par exception. "
\

15L. C. R.,p. laj^,

12 L. 0. R., p. 265."

Statnt de 1849. St R. B. C, chap. 87, sees. 1 et 8, reproduit dans les

articles 819 et seq. du Code de Procedure Civile. L'Art. 821 C. P. C. dans

sa demidro disposition ne sauroit 6tro applique au cas aotuel, oar rezigilibilite de

la oreance ne depend aucunement de la verite des allegations de I'affidavit.

ILe^efendeur exposa ses pretentions dans son factum dcvant la cour de revi-

uoQ comme suit: The case b not, under the decisions of this Court, subject to

.'j^t

Is

1

• C. p. C. Art. 208.
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vir review and HhoulJ bo so declared. Tho M never iatendod capia, tp be in a
case like tie prc83nt, where tho mortg.go was oausdd by tho registration of a
judgment upon a property owned by the defendant. The capias was for un-
liquidated damages and issued without an order as required by law * -

MONDELET, J. (disscnting.)_The female plaintiff in this action took out a
capta, against defendant and also a dcmandc for $320 for waste and damage
Caused to the land of defendant on which plaintiff had a hypothec, by cutting
timber and other waste committed thereon. The judgment of the Court b.low
condemned defendant to pay «3.1 for the value of trees cut down on the property
mortgaged to the female plaintiff. His Honor was of opinion that the jud-^menf
ot the Court betow was in accord inco with a correct appreciation of tho evrdenco
--^nd wouU thereforfi dissent from the judgment rendered by tho majority of
the Court. •* ^

Mackat, J., said there was a principle in our law that a mortgage debtor
who diminished the value of tholand on which the mortgage existed by cutting
down trees, or otherwise committing waste, was liable to a capia,. In4he present
case the female plaintiff, who held a mortgage 6n the land occupied by the defen,
dant, made an affidavit to The effect that defendant had diminished the value of
the land by cutting down trees and committing waste to the value of $320. At

.
Enquite there was great diversity of testimony as to the value of the wasta com-

. muted. Some witnesses put down the deterioration at $150 ; some at $100, and
eome atCo less sum. Defendant's witnesses,; however, were nearly all his own
relations,—whereas plaintiffs' witnesses were disinterested persons. His Honor
Raid that it was the duty of the Court to appreciate testimony; and in the pre-
sent case, in the opinion of the majority of tho Court, the evidence clearly proved
waste, to the amount of $100. The capias issued for $320 : but when the case
came up m the Court below, the Judge only looked at the value of the wood
cut and sold off the land, though he was by no ^eans limited- to thU valuation.
This, however, was a mistaken view of the case. The question for the Court to
decide was not what was the value of the wood sold off the property of defen-
dant, but by how much had the property been deteriorated in value in conse-
quence of the cutting down of timber. The case wa» provided for by Article
2055 of our Code. Plaintiffs kept strictly withinthe letter of the law. and did
not think It necessary to prove the value of the"wood sold by defendant. His
Honor thought that $100 was not an excessive amount and would not be
attended with much hardship to defendant, as this amount w6uld go in reduc-
tion of the mortgage.. This decision would also prevent actions for damages
which might be instituted by defendant against plainUff.
The judgment is motivi as follows

:

,
"

The Court here sitUng hs a Court of Review, considering that there is error
in the said judgment, to wit; in granting main levie of the capias issued in
this cause against defendant at the suit of plaintiffs, and in 'finding only $31
damages, as in and by the said judgment, doth, revising said judgment, reverse
the same; considering that plaintiffs have sufficiently proved their allegations of

'O. P. o:; Art. 801.

* V
X
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affidavit aad declaration to entitle thorn to judgment against defendant for 1 1 00
and to have and maintain the writ of capicu issued against defendant as a capiaM
to extent of that amount of $100 ; eonsidoring that the female plmntiflf had and
has a hypothce upon the real .property in possession of defendant, described in
plaintiffs' declaration, and that defendant was, at date of the capiat issuing
against him in this cause, wasting and diminishing in value the said immovable
property, subject to fomile plaintifFa hypothec, by destroying on and carrying
away timber from said land, so as to Jjrovent the female plaihtiff, defendant's

creditor, from recovering her criance to an amount over $40, and that defendant
had wilfully, and with intent to defraud female plaintiff, diminished the value of
said real property by wilfully, and with intont to defraud plaintiffs, cutting down
trees and timber on said land and carrying away timber from said land; and that

defendant ought to be condemned to pay plaintiffs'" damages equal to the dimi-

nution of value of said land, through his, defendant's, misdoings aforesaid, and
that such damages have been proved to an extent to warrant reasonably a judg-
ment against defendant in respect of them, for an amount not less than $100
doth maintain said capiat ad respondendum as good and valid and well taken as

a capiat, to Wit, to an extent of $100, aiid doth condemn the said defendant to

pay and satisfy to the said bame Catherine Desautels, the said sum of $100
with interest thereon from thb day, the payment of said $100, when made,
to reduce pro tanto the criance hypothec^iire of the female plaintiff, accordin" to

article 2056 of the Code Civil, and, in default by defendant to pay and satisfy to

the said female plaintiff the aforesaid condemnation money, it is ordered and
adjudged that a contrainte par corps do issue against said defendant, according

to law, with costs in the said Superior^Coort against the said defendant, in favor

of said plaintiffs, save only as regards costs of plaintiffs so called, articulatum

de/aiti and answers to defendant's articulation de/aits,which costs are disallowed

owing to pluntife' and defendant's articulation de/aiti being general and irre-

gular ; and witb. o^ts of this Court of Revision : Mondklet, J., dissenting.

Capiat maintained.
Carreau, attorney for plaintiff.

Charland, attorney for defendant.

-I SUPERIOR COURTj 1871.

In Chaubebs.

QUEBEC, 31ST OCTOBER, ISfl.

Coram Msbedith, C. J.

In Re George Sylvettre, and Napoleon Sandert and otAer*, petitioners.

Hbld:—Tta*t,Meordiiig to uilolM 1008 and 1999 ofthe CItU Code of Lower Cutda, in • eiue of
iniolTeney, the revendlMtion mast be mule within llfleen days of the Mie and within debt
days ofthe deliveiy of the goode lerendlcated.

Oauthier and Boy, attorneys for petitionem.

SylTMtre
and

Sauodan.

(J.K.) .

I
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CIRCUIT COURT, 1871.

ST. JOHN'S, P. Q., Uth JUNE, 1871.

(" Corom SiCOTTi, J.

Le$ Stfndici de Lacolh vs. Gidion Duqwtie.

lULO :-Th.t .Judgment dlimMngm .otlon .olnrt th« defendant .t the luit of tte prmat pluhi.
tllftfor the recoTor,of»nln.t.lment«l«lnHNlMM««menttor the buildingof.acamw^on th. ground that th. d.rond.nt WM not . Hom.n Catholic, but . D.p5.rw«e^^^

fc«lonoflWlliM»K.c.«at«>edenttoth.hoinoIofntlonofth.roportoftb«.,ndlot.

The plaintiffs, syndic* named to oversee the building and repairs for the oon-
Btruotion of a church, Ac, at LacoUe, claim from the defendant the sum ofIB6.44,
beipg seven payments or instalmcnts'flue'on the sum of $95.00, assessed against
defendant's property, 6n the Ist July, 1863, and homologated 10th August, 1863.
Included in said sum of $55.44, was a sum of $23.75, being an amount of a
previous action instituted by the plaintiffs In (his cause against the defendant in
1866, which action was dismissed by the same Judge.
The defendant pleaded in cfiect as follows:

,

1st. Chose jug^e. 5 " •

2nd. That he was not a Roman Catholic but a Baptist, publicly and opei^ly
professing to be a member of said church and attending the same, besides wbioh
notice was duly served by a bailiff of the Superior Court in and for the District
of IbervUle, on the 23rd of July, 1863, a date long before the homologation o^.
the report, that the defendant had ceased to be a Roman Catholic for over threij^
years, and could not be assessed, as provided for by cap. 18, sec. 23, of the C.S.
oi Ij. C. '

3rd. That, even supposing iha notice so served to he defective in form, no
law required a Roman Catholic so withdrawing from his church to give any notice
of such withdrawal to any priest, and concluded by asking the dismissal of the
action.

The plaintiffs replied that the defendant was in bad faith, inasmuch as in 1858 '

he consented and made a formal profession of faith announcing his adhesion to
thepoman Catholic Religion, andwith their reply fyled a retraxit for the amount
of the £rst action, which was dismissed, viz.: $22.75.

The defendant, nQtwithstanding the profession of faith so made, and notice
given by him, made proof by tw'o witnesses that it was a notorious fact that he
attended the Baptist Church at Lacollc for the last 15 or 16 years, that he never
owned a pew in the Roman CathoUo ChUrch, and never attended same except at
funerals. This was the same evidence as was adduced in the first case, save and
except that m the first case the Courrbeing composed of the same Judge as in
the present, deemed it advisable, as the proof was not quite conclusive as to'
defendant s openly professing to belong to the Baptist Churoh, to defer the oath
to defendant, who then swore that he belonged to the Baptist Church and was
a communicant. ^ '

The Court sustained thfe points of law raised b> defendant, and in rendering,
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Jndgmeiit, dumisung the preseDt Mtioa, mM that it ooold not ignore what had
•Iready been adjudiohtod in the first oaso, and that the defendant'a ple» of cAom
jugi$i,u well fouqded as well for the 122.75 as for the balance of this action,
that, in fact, it wucho$ejwfie for the whole assessment made bj the syndics on
the defendant. by the repartition, til: $95.00, notwithstanding the pro-
fessioo of faith fyled in this cause, which profonsion of faith (for reasons beat
known to the plaintiffs) was not jnyoked or fyled in the first case. For aU these

.
reasons the io,tion must be dismissed with costs.

rf T r t. n n I, 1... Action dismissed.
V. J. Laberge, Q.C., for plaintifis.

L. O. Macdonald, for defendant. ' *

(L. OVW). & 8. B.)
— '

COURT OP REVIEW, 1870.

MONTREAL, Slat JANUARY, 1870.

Coram Mondklbt, J., Mackat, J., Torrance, J.

Ko, »7.

Belleitle vs. Lyman, et al. •

HM,D:-th.t diimMe. (iTeii fbr llleff.1 and niii«mml«att.ohiiieiit. laUie arrti, m»j be eompM.
lated.by debt due upon wbioh laiile arrtt luu^ ' oorapen-

At St. John's, District of Iberville, the defendanta, Lymans, Clare & Co.,
by their attorney, Mr. Hungerford, issued for Oebt due them upon account, a
laiste arrit before judgment and also proceediiyH in compulsory liquidation in
insolvency. The attachment was not returned Ud the proceedings in insol-
vency were discontinued. The present actian W damages for such illegal
seisures followed, and, among other plena, defendant^ (denying damage) offered
in compensation to any sum awarded for damages, the sum of $181, due them
by plaintiff.

, The action was dismissed with costs by the Superior Court at
Iberville (Sicotte, J.) upon other grounds, but the judgment was reversed in
Review, and judgment rendered as follows :—

7

The Court, now hpre sitting as a Court of Review, having heard the parties
by theircespective SBpunsel, upon the judgment rendered in the Superior Court
District of Ibervilld, Dn the lOth June, 1869, having examined the record and
proceedings had in this cause, dnd maturely deliberated

;

Considering that the defendants, ki the time they brought the plaintiffs into
the Court of Insolvency, had no right so to do, inasmuch as they were his
creditors to the amount of $182 and no more

;

Considering, nevertheless, that the damage was caused solely by the aforesaid
act of defendants, inasmuch as, at the tim^ of the issuing of the attachment in
this cause, the plaintiff was actually in a state of insolvency

;

Considering that there is e?ror in the judgment appealed from, to wit, the
judgment of the said 19th June, 1869, dismissing plaintiffs action inasmuch' as
the defendants had no right to cause the said Jittachment to be issued as it has
been, this Court doth reverse, annul and set aside the said judgment and,

'

BellHM-

H

,'m

m
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HoB.c.o»lm,tproccoding to render the judptment which.should have been rendered by the

0«r • ^*"'" ''<''*"'• '» » «''«J"°«J nnd adjudged that tho dofendanta do pay and Batisfy
to plaintiffd ton dollani ourreney damagu et intirtt, ond ten dollars oostii, with
ooBts also in this Court, diHtraction of which said Mveral oosU is awarded to
Mossiours I^abcrgo and Paradis, ottomeys for plaintiff; and, os to tho ten dollars
damngtt et inlereti, its amount is declared compensated by larger amount,
which this Court finds to have been and to be duo to the defendants by the
plaintiff, before and at tho lime Of. tho committing, by tho defendants, of the
griovancoi charged ogainst them.

'

^ And it is finally ordered that tho record be remitted to the Court below.
Zfitfrjre (fe PuraJw, attorneys for plaintiff.

Doutre, Doutre <t* Doutre, attorneys in review.

Perkiiu & Jiumtajf, attorneys for defendants.

SUPERIOR COURT, 1871.

MO.VTREAL, 31it OCIOBER, 1871 V

Coram Beaddrt, J.

No. 1803...

Hon. G. Ouimet, Atty. Gen. vs. Hon. J. H. Gray.
/

U«LD=-Th.t the Superior Court of Lower Cin.d. h«Juri.dlctlon-OTer an Arbitrator .ppolnted br
the Oorornmeot of the Dominion of Canada, under Sec. 143 of the B. N. A Act while aotln>
a. .uch within the ProTlnoe of Quebec, and majr Inquire whether luoh Arbithitor U la th"
legal oxerclie of hUoflloe. . . -.« i«b

This was a proeeeding'in the fprm of a quo warranto, praying that the Hon.
J. H. Gray, the arbitrator appointed by the government of Canada, under the
B, N. A. Act, Seo^li2, be declared to bo ootl^ illegally, as such arbitrator,
and be removedl ^on^ 6ffice.

;

The facts of the ease appear in the fbltowing
remarks of the hbnorable jud^ in rendering judgment

:

Beaudrt,; J. La plainte bst en forme do Quo Warranto, contre le d^fendeur,
an de sarbitres nommdsen verb do la section 142 de I'Aete Imperial coneemant
la Conr(^d<Sration dcs Provinc(J8 de I'Amdrique du Nord Britannique, pour fairo
d&larer, qu'A raisori de la rdiidence du Ut^fendeur dans la Province d'Ontarlo
depuis plus d>n on, il soit 4&lard qu'il n'a pas droit de siiSger ou agir comme
tcl arbitrc, qile illdgalcment il usurpc, ticnt et exeroo eet office d'arbitre et qu'il e
soit exclu.

A cette dcmandc, le ddfendcur oppose d'abord uno exception ddclinatoire sur
laquelle jc suis appcid h. prononcer. -11 y alldgue qu'ayant dtd nommd il cette
charge par Leltrcs Patcntes, sous lo grand Sceau de la Puissance, suivant un
ordro du Conseil Privd do la Puissance en date du 23 mai, 1868, cette nomina-
tionaite duementfaite dam Vexercicede la prirogative induUtaUe de la Cou-
ronnt et nepeut itre cqnte^tie |>u tnUe en queilion devant aucune Cour dej'iu-
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tiee oujuge r/« telU Cour dm$ cetle Province. Pourquoi il ooDolat d\tre rea- n» o Onlmt
wj<J do la donik'Klo ot 4 co que la roquflto ot procdd^i aur ioclle, soiont d<SbouU$s u*»"i n
•vco diSpenv. oiilr.

Lo« parties ODt U oontcstntion aur cotto exception ddolinotoire ot la aoule
question. & jugor muintcnant est de soToir si eette eiception pout 6tro main-
tonuo.

II fuut observer d'abord quo la rortuflto no met Dullement en question la nomi-
notion du ddfondoUr, niais soulemciut son droit do coutinuer 4 sidgor et agir
commo orbitro. On pourruit-don^, sur oe point soul, faire justioo do ootto
exception. Mais en supposant quWlos tcrnios do I'oxcoption puissent s'oppliquor
Aladomunde toHo quo fori^uldeJ voyons jusqu'oa ello est fond(So ot los raisons
sur Icsquollos on I'appuio. - /

'

D'abord on dit quo la noniiuation affectant trois gouvernements, a 6x6 fuite
oomme pr<5rogativo rojrale^jwus I'autoritd du Parlemont In.p<SriaI, ot qu'aucuo
tribunal d'uue des provinces np pout contrOler ootte nomination. Pour jugcr
de «o moyen, il est bon de consultor la loi' coqteitutive do la Cour Supdrioure

^

Le oh. 78 dea S. R. B. C, s. 4, ddclare qu' «• 4 I'oxooption de la Cour du Bane
" de la Reine, toutes lea Coursot magistrits tt autre$ perionnet et corps politi-
" qucs ot inoorpordes, dans lo Bas-Cunada, soront soumis au droit do survoillanoe
" et de rdformo, aux ordrcs et au contrfilo de la Cour Supdricuro et de ses juges
" de la maniiro et forme que le prescrit la loi." Lo Statut do la 12e Vict. o.

38, 8. 7, dit
:
" de la m^me/manidreet forme que les oours et magis^rats ot autroa

" personnea et corps politidues et incorpords dans lo Bas-Canada, seront immd-
" diatement, avant I'dpoqiie de la miseen viguour de oet acte, soumis au droit
" de surveillance et de rtforme, aux ordres ot au contr61e dos diffdrentes Cours
" du Bane de la Reine/et des juges de ces Coura durant le terme et durant la
" vacance." Void une jurisdiction universelle : sauf sur la Cour du Banc de
la Reine, et I'exercice de cette jurudiction cat r6g\6o dans los cli. X ot XI du
liv, II, de la 2e partio du Code Civil, sur lea prpcddurea relativea aux corpor*-

. tions et fonctions publiques.

L'article 1016 dtablit cette jurisdiction dans trus les cos oil " an individu
^usurpe, prend sans permission, ticnt ou cxerce ilMgalement une ohaige publi-
»' que, une franchise, une prerogative, dans le Bas-Canada, " La requfite en cette
cause alldgue que le ddfcndeur et I'hon. David L. Maophcrson ont noUfid le
gouvernement de'Qudbeo qu'ils procdderaient & I'arbitrage en la citd do MBntrdal
le 21 juillet 1870, et que depuis plus d'un an le ddfcndeur dtait rdaidant dana la
province d'Ontario contrairement aux disposiUons du Statut Imperial et qu'en
consequence il dtait devienu incapable de sidger et iagir comme tel arbitre et
eontinuaitndanmoina & le faire et par lH usurpait, tenait et exeryait ladite
charge d'arbitre qui est fine chai^sgepublique. II y o done lA suffisamment pour
dtablir la jurisdiction, ai Vjuclqu'autre obstacle n'spparait ; aussi Iq ddfendeur
aMgue-t-il que o'est k raison ^e la nomination pay la Couronno et de I'exercice
de sa prerogative que la Cour Supdrieure ne-peut prendre oonnaisaance de la
plainte actuelle

; cependant l^rt. 1034 du Code Civil dtelare formellement que
" toiitea lettres patentes accOideea par la Couronne peuvent £tre deolardes nulled

-rff od miaea au ndant par la Cour Supirieure, dana lea oaay mentionneea et iiom-
*
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Hob. J. ll.

oB. d. Oointt " nfMSiaont, loriquo la pbraonnoA4^aell6 Im lettrw patentea^nt 6WoctToj4«»
- *•- -1. " oa vm nyant dfoit«, ont faii on omh quelqu'uoto, en violation doi tormo^ et

!' oonclittons auiquelitM oos lettroa patontos ont 4i6 aocofddoii, ou ont pour queU
" quo'autro oanim, perdu lours dmita ou inldrflta dana tolloa lottroa patontea;"

* Comment, OTccuncacniblnmo diajKiaition, pcut-oa aoutonir quo la Cour Supdrioure

n'a pal juriadiction dana le oua ^tuol ?

L'art. 1035 dit qiM " la demande en nullitd dca lettrca patontea pout ae fairo
' par pooraulto e^ la forme ordinaire, ou pnr $cire /»eiat smrinformation du pro-

eurour ou da aollioitcur g^ndral do 8. M. ou autre oflioicr duoment autoriJI^i &

cotte Ad. " La rcquOte en oette onuae cat par le Proourcur g^n<Srol pour |,o Baa.

Canada, fonotion rooonnuo pir I'lio^ do la OonP<5 liSnition at o'eat un fonotion-

nairo dont aucuno Com* do ju4ioo dans lo Boa-Canada no pout mdoonnaltro I'ao*

tion. II reprdsonto pour nous Sa Majesty il toutos flna que do droit ot il n'y a

rien id qui fuaso yoir qu'il ait oxcddd acs pouvoira. Cot article 1036 met an
ndant I'objcction foito do lu part du dtffendcur, quo. la demande en question dtant

un proo<$do do la Couronne oontre elio-nidtno ot contre sa prt^rogatiro, ne pout

Otro rcyuo. La Couronne pout bion user do aa prdrogative, en r^voquant la no-

ininntion qu'clle a faito, main elle pcut auaai laianer ootte aotion auz tribunauz, et

c'cat CO quo nous d*!vons inftSror ioi de la proodduro adopt<$e pour lo Proouredr

Q^ndral pour le Bas-Canada, reprdrontant, commo je i'ai dit ^lua haat, la Cou-

ronne 4- toutes fins que de droit, sans quo le ddfendeur ptf^isse mettro to que:)-

tion le mode adopts par la Couronne pour i^voquer lacomniisBion du dtirQqdour.

II nousfuudrait uno autoritd sup^riouro pour arrOtcr los tribunanx ; 'VQjpt pour-

rait dtro quo lo ddsaveu du Procureur G^n<$ral du Bas-Canada
;
jusqal lik' nwis

devons con8id<Srer que la pQursuitc aotuollc eat la volenti de la Couronne.

On a pr<$tcndu do la part du ddfendeur quo la charge qu'il oooupe n'eat pas

un« charge dam It Bai-Canada, Toulant dire, qqe los dispositions du code dc
Proc<$dure no pcurout s'appliquer qu'aux ohargc^ or^es dans'oa pour le Baa-

Canada. Tel ne mc semblo pas I'intention du C|>de. La jurisdiction de con-

tr6lo de la Cour Sup<$ricure s'tStend & tout indivtdil qui vout ezoroer une charge

publiquo dans la Province do Quebec ; dejlqaolqae fouroo que derive cotto charge,,

la Cour Sup4rioure, et ses juges ont droit de s'en en<j|u^rir, ainsi que de la manidre

dont elle est rcmplte. Que oette charge puisso ^gajoment s'ezercer en dehors de

notre jurisdiction, cela ne peut diminuer I'czorcioe Ide la jurisdiotion do la Cour
Sup^rieure, dons leslimitesdu Bas-Canada, ot rompficher d'y arrdter I'aotion du
fonctionnairc Stranger. ' '

]

L'ejccoption plaid^c par-le d^fendeur ne mot en question quo le droit de la

Cour SupiSricnre et des jagei de oette cour, de prendre connaissanoo d'une com-

mission ou lattres patontos wns lo Orand Soeau. Cotto exception ne peut 6tre

refue pour \eji roisons cxprim<$cd plus haut.; La requSte pout domandcr, 11 est

possible, j)lu9 qu'il ne peut Ctro accord<$, mais ocia ne pent dtro la mati^re d'une

ezceptiop^^ciinatoire, et sur ce point, le d^fendeur n'ost pas priv^ de son.

rccours

Declinatory exception dismissed.

Ritchie, Morrii <t Rose, for the Attorney General..
^

Dorian, Dorion <fe Geoffiion and Hon. J, U. Cam(ron, for the defendant.
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APPfAL SiDB.

MONTRKAL, 0th 8EPTEMHKR, IHTo.

Coram Dbval, C.J.
, Oaboh, f , Drummomd, J., Badout, J., Monk, J.

Ho. m.

WlLLrAM MUIR tt'al.,

ApriLLAMTH
;AW

• JAMES HUfR,

Rmpondiht.

ai^Di-l. That alimtnlt, whether by dlipMltlon of (h« law or of man, an hvortd, and intai»$abl*$
by law, »

a. That a tratamontary allmpntary allowance by afkther, leitator to hii ehlldran unUI the
•'»• O**"! •>/ him for Iho final parUtlon of the oorput of bli Mtatv, li Talld. i

. 8. That the teitamenUry eondltlon atta<)(ied to the allmenUry allowance affainit leliure
niortta«e or autloipatlon by the alimonUry boneHclarioa and a«aloit It* ubjnotion)

. ieliure or othfr oontlnRenclei to which ixTional or other property la iiubjmsl, turn It
from oompeneatlon upon <J«b(a due to the leiUtor or hU Mtate by the alimentary debtor.

*. That toiUmentary quarterly payment* to the alimentary bcnrflclirln of th« nvt annual
rerenue%pplloable a* aliment* are not the IrRali-qulvaient orihednal partition and dU-
trlbutlon of the eorpui of the eiUte at the time UxeAby the will for lu final partition.

The facta of this oauso appear from tlie roasona of Mr. Justico Badglojja
opinion hereafter given. The judgment waa rendered by Hia Honor Mr.
aJuBtibe Mookay in the Superior Court, Montreal, the 30th day of November,

» 1869, as follows :

—

" The <yOurt.haying heard the parties by their counsel upon the merits of this
** cause, examined the proocedingH, proofH of record and evidence adduced, and
"having maturely deliberated; Considering that the plaintiff has sufficiently
" proved the allegations of his dccluration to warrant the present judgment

;

" Considering the favor of alimens such as plaintiff's demand is for, and the'

" plaintiff i« iiot bound to suffer the compensation claimed by defendants, and is

" not bound to make at present, and so as to vacate or diminish his claim in this
"cause tl^ rapport claimed by defendants by reason of plaintiff's indebtedness
" to the,«Btate of his late father; Considering, further, that the defendanU have
" not proved their plea of payment, doth overrule defendants' exceptions, and
" doW condemn the defcndanU in their said quality, (jointly and severally, to
" m/ and satisfy to plaintiff the sum of four hundred\and fifty-eight dollars,

'^q^rrent money of Canada, being the aggi-e^te amount of the three several

",4aarterly payments of alimentary a.llowance accrued and become due respeo-

'/ tively on the first day of September, one thousand ei^ht hundred and eixty-

/" eight, and first of March, one thousand c^ht hundred and iBlzty-nine, and
". which the said plaintiff hath a right ^ have and recover from said

"defendants is qualitis, under and in virtri^a of the last jpill and testament of
--^ Vol. 15^12.
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WaJMiJr " »h« lal« Kb<>BM«r Mair, Kmvi\n, bflarinfc dat* iiKi oKoeatod it Montraul bafor*

JaiMMMair. " M«rir« JimiM Smith ami his ooilenti^uit, Ni.ttrici Public, on (he 23rJ Miiy,

" 1167; with interest oo IIOB (Vom th« suiil 1st of Hoptember, 1H(S8, on |U0
" fVora kho lut <laj of Dioflmlwr, IHOH, and on IlKi fV«ui tha l«t day of March,
" 1H€», until i»id, and costs of suit//M/rri<7^ etc."

Im Appial.— //. A. Hnmuhm and Hvn
if.

J. C. Abbott, Q.C., for appc|.

Uots, oited Rcdfleld on Wills, p.*B2aj: .Cflv/l Oode, Article 913; Cltil Gnlt,
Artlolos 712, 717,' 719, 720 ; (Jronlcr, 'KalW/ilos Donptions, toI. 2, p. U8, Uo]
?31 ; Lobrun dos Suocossions, 1^. 3, ohnp. «5, seo, 2, No. 7 ; D«nisni4, wrbo

a Rapport, No. 70; Furnote, toI. 4, p. 117 to 119; Merlin, mbo It«pp«.rt, 4
Pucoesslon

; Foujol, Trait^ des Sucoossions, toI. 2, p. 121^ p. 182 ; A. Mlchaud,i

^ Traitd dca Li<|uidat!ons ct I'ortnges, Arts. IMl and 1642 ; Vn«.)ilIo, Tr«i«> do»\

flncocBsions, vol. 1, p. 345 ; Toullior, vol. 4, p. 490 ; Code Civil, Art. fl97. ,

' /o*» A' Pfrk!n», for respondent.—Cited Cod., L. 3, L. 14; De Comp., L.

11 ;
Depos. ff. L. 24, L. 2ft, j^l, L. 26, §1 ; Dcpos. L. 4. Do ngn. ct al., lih.

Arr. Lam. Ti 28, n. 7 ; Pothlcr.lfeB ; Do.n. L. 1, T. 7, S. 3, N. 14 ; L. 4, T.

2, S. 2, N. 0. 0. N. 1293 ; also h. I, DojColl. ;' Pothior, Successions, C. 4, A.
2, go, ff. C. 0. T., 17. N. 88 ; Pecquet, Uoglo 9, p. 226, 7 ; Pand. Franc, on
Art. 867, p. 301, O.N. 857.

. BADOt.BY, J.—The loto Kbcnoior Muir, father of the oontosting parties, ekc-

euted his will in duo form before witnessen, ut Montreal, on the 23rd of May,
1857, and, after devising certain spcoiul legacies, bc<|ueothed tho residue add
remainder of his estate, real and personal, ready monies, rights of action, debtl
cloims and dcmonds generally whatsoever owned by him, or to which ho migli
bo entitled at the time of his dccoosc, in trust to his three sons, tho above-named!

oppollants, to reduce the same into their posscBcion iwlthout delay; and, after

paymeiit of all necessary expenses for hisTproperly, ahd for the allowance for the

managomcnt of the estote, to pay from and out of the net onnual proceeds to,

1 Jane Steele, his wife, the jinnaity mentioned in tho will, anil the remainder of
the »aid annuat revenve, ip diiide andjSHif to the whole of hit children, iuue of
*^u mtirriage irilh the aaid Jane. Steele, or their lawful u>i<e lurviving, thare

,

"

• and ahare alike, pur $ou'rhr*, nearly and every year, by quarterly paynmnta, until

(he age of majority of hiayourgett grandchild, when the whole of hia immove- •

,
<^ble part of hia eftale and Ihereaidue and remainder thireof ahould be then

\old ;, and, aa aoon aa hia entire eatate ahonhl be converted into caah, th« aame
s ihould be divided between hia aaid children who might be th^n alive, or their

, Ifiteful iaaue, repreaenting them infull property, ahare and ahare alike, par
aouchea, in the order in which aucreaaiona are divided in thia country. Hefur-
th^ expressly directed in the following terms : "And I do hereby declare it to

" M« i"y will ood desire that the revenue of my estate is bequeathed and intended
" t|o be beqtkcathed unto my beloved wife and children, and the lawful issue of
'" the latter, aa an alimentary pension or allowance until tb^icQomplishment of

the majority of my youngest grandchild aa aforesaid, and the said alimentary
«' -llowance shall not be seiied, mortgaged or made away with by anticipation,

them or either of them, por shall be sabjeet to geiiore or other contin-

^t:> ':.,.'
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••(jeocloK to *hicb pcrional or oi«r f>mp«r(j it nuhjwt, but ihull bo pM to
" th«in onlj u an •liinnnlnry •llowafO't."

, 'It l« only nMoflur; to add thai At app«llaiita wcrt aU oppoinu^l •••riit..i>

uod«r th« will, with the amploH aathority in that mpett, with o«t«iwlon in thtir
fiuhur bojonil the coninloii law liwiution oftho yuar niui .l«y, M„d that IIidmI.I
Wllllani Muir, one of thooi, waa appointed by th« toHutor to be luanuuvr of the
eetate.

Mm. June Rteolu pre-.U.fl«.n*«d the tcmntor, and ho dirnl at Montreal on tho
12lh Jonuary, 186«;, without havwig in any manner revoked or alt^-rod hi* will
which wan afterward* duly reKiitered oooordinK to law. At tho tiniv «f tl.o

tewtntor'a dcoooM there were ten partloipunta in tho net annutil roveniie of tho
Citato—of whom tho aaid Jnmca Muir wua ono~cnritled, an directed by the will,
each of them to nn o<|unl abare of that revenue, until tho final dlviNion of
the eatate, to be made at the tunjorlfy of the tcatator'a youngoal gruudohild, uii
event which ia ntillin Hheyimoo,

Tho appollantfl entered into poswMion of the oatato without delay aner the
tcatator'a death, and bt'oumo and wore tho truHi-,*, ndmihihtratont, and eiecutora
thereof u directed by the will ; an iijvontory of tho oNUite woa duly eiecutcd
before notaries, to ,which tho truHtoe* ond the othera intercatcd under the will
become portie«, and tho truateea fixed the quarterly diviaion of the not annuul
revenue to be made on tho flrat day of Morch, Juno, Septenbor and Deccn.ber of
each ypnr. Aa introductory to thia contontioij,, tho fultowinK facta muaM^e-
noticed

: Provioualy to tlie tcHtator'a deoeaae, abv^rul of hia children, theao coii-
teatnnta amongst tho iiumbor, wore directly Indebted to him in various Hiflua of
money, and alao indirectly liable to him for hia accommodation inJoraemonts
upon their commercial and buMnem poper. Their indcbtedncaa, whi^h originated
some time before hia death, continued until that event occurred, id, confining
thia matter to the ponition of the aaid Jomea Muir in that reapcot, ho wua
indebted to hiH father directly in tjie aum of $2200 by hia note, payable at
three mojith8,-with interest at seven per cent., semi-annually, which matured ia
July, 1^4; but which remained unpaid at the testator's decease. Tho indirect
liabilities of James^t that time amount^ to a considerable sum also, and the
balonce, wJMch he declared bis inability to pay after his father's death, was $3150,
which ^as paid and retired by tlus trustees, and which the aboye Jnmcs agreed
should be held as • claim against him by the estate at the interest of seven per
ocirt<j^|>ayable by him quarterly until he should refund the amount so paid.
These two sums formed together $5360, constituting the personal indebtedness
of James to the estate, besides interest, but which he reduced to $6,201.20, by
voluntarily applying his quarterly payments up to the first of June, 1868, inclu-
sive, in reduction of his indebtedness.

After this date, James Muir, having refiised to continue his previous applioa-
tion of his quarterly payments, instituted this action against the appellants
(defendants) upon their refbaal to make further paymenta to him, and by hi*

"

decFaration he averred the malting of the wiU by the tesUtor, the^Ublishment
'

of the trutt, in the appellants, the bequest of the ilimentuy allowance amongst
the obildren of the testator , including the plaintiff; fe. ^.^ .

i ^harti of th« mt
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annual revenue of the residue of the estate, the oonditioDi^ttached to the pay-
oment of the allowance against its scisure or being made away with by anticipa-

tion, by either of the bcnefioiaries, the plaintiff's right to a tenth shar«'of the laid

net annual income, whereof three quarterly paynients were* due and refused to

be paid to him, severally for $165; $140, and $153, together $458, the laat pay-
ment due the Ist February, 1869, and concluding for a joint and several con-

demnation against the appellants with interest and costs.

To this agption the appellants filed four pUat. 1st, A plea of compensation.
2nd. A plea of return, rapport, by the plaintiff to the estate of the said sum of
$5201.20 due by him, before benefiting by the allowance made to him. 3rd.
A plea of payment. 4th. A d^fmse au fond, en fait or general denegation of
fljcts averred by the plaintiff. It Will be observed that these are pleaa to the merits,
and that the appellants having filed no preliminary exceptions either as to the
form of the action or as to the parties suing and being sued by it, they neces-

sarily remain unezcepted against, and stand in their respective qualities and
as they appear on the face of the proceedings and in the record before the court,

*^ The plaintiff completed the issues, 1st. By a general answer. 2nd. By a
replication denying that compensation could lie against the testamentary alim^^
tary allowance made to him, conditioned by the direction of the testator to be
free from any such charge. 3rd. The plaintiff's insolvency and discharge under
the insolvent law, whereby he was freed from the^slaim of the appellants as repre-

senting his creditoi', the estate. 4th. That the claims against him did not arise

out of bis indebtedness, but out of that of the late firm of Willijeim and James
* ^uir to tjbe testator.

With reference to the facts set out ifr the pleas of the appellants in support of
their pleas and factum here submitted, they c(^tain averments of the principal

facts above mentioned as to the plaintiff's indebtedness to the estate to the amount
stated of $5201.20 which it would be useless to repeat, and further aver that,

in making the plaintiff a trustee and executor, the testat^or did not intend his

participation in the net annual revenue whilst he continued indebted to the
estate, nor during such continuance intended td exempt his share of the revenue
from lien or charge upon it until his debt was paid, and ^hat until ftiat event
the plaintiff, could not claim to be paid his share or allowance, which the appel-
lants were entitled to apply by compensation in deductjion of his debt until his
£nal payment.

;

'
''

Now it is not denied that the testator was fully aware of the plajntiff's indebk'v
-cdness to himself for several years previously to and up to the time of his decease.

His private ledger fyled by the appellants, made up by the testator to the year
ofhis death, established the fact clearly, and yet, notwithstanding, he did not alter
his will, which contained the mentioned provision for his children, including the
plaintiff, making them the equal participants, share and share alike, in the net
annual revenue of his estate by quarterly payments, and which also contained
his express declaration and will to be " that the said revenue was bequeathed'and .

intended to be bequeathed as an alimentary pension or allowance, not to be sold,

mortgjtged or made away with by anticipation by tbem or cithAr nf them, nor

V ,,-
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Bubjeotto Beiznre or other ooDtiDgenoies to which other perwD.! or other property
- Hsubjeat, bat shall be paid to them only aa an alimentary allowanoe."

The intention of theteatator aTerred in the appellants' pleas is entirely gratui-
touB and nnfounded, and altogether in contradiction to the plain and precise^
intention declared by his will. It is also incontestable, that the law not onlr
sanctions but exureasly favors bequests of property for aliment, and not onlr
firees it fVom Uability to seiaure for the debts of the legatee, but also from
oompensation. In 1st Vol., Anoien Denisart, Vo. Alimens, p. 457, § 8, it i»
said: Lea lois attaohent une ttia grandefayeur 4 la cause "d'alimens, &o. • § 9 •

Lea lois et I'usoge ont introduit plusieurs priTil<$ges tendant & conserTer les alimens
i oeni A qui ils sont dus soit par la disposition de I'homme soit par la dispositioa
de la loi, Oelui qui veut donner ou l^erdes alimens k quelqu'un peutorJonner
que la aomme ou la pension qu'il destine & cet objet ne pourra pas 6tre saisi par
les or<$ancierB du donataire ni du I<Sgataire et sa disposition est yalable. II y a
pimj la loi § de Cess. Bon. veut que s'il a 4t<S fait un legs pour cause d'alimens
icelui qui a fait cession de biens, les oHSanoiers des Mgatai'res ne poissent pas
saisir le legs, bienque le testateur n'ait pas ordonmS qu'il serait imaisissable.
t est done aux tecmes de la loi une favour attach<Se & ce qui est donn« d'fitro
insaisissable. He refers to 2 Duperrier, Edit, of 1759, p. 156, who cites an
arrfit qui est oonforme i oette jurisprudence.

So also Guyot, BiSperloire de Jurisprudence, verbo Alimens, p. 324, and at p.
326, he says, on ne pent pas admettre la compensation en matidre d'alimens si
celui qui doit des alimens est d'aillenra cr^ancier de oelui anquel ils sont dus, il
faut qa'il lea paie sau(4 se pourvoir sur les autrea biens de son d<$biteur s'u'en
•, et qnand U n'y en an)«it point la oom'pensation n'aurail^int lieu parc^u'il
faut que les alimens soient employ^ suivant leur destination & I'entretien de
oelui. 4 qui ils ontM assigntfs. V

Pothier, Tr. des Obligations, No. 626, says, la detted'une s^inmequi m'aM
donnfe ou \6ga4e pour servir 4 mcs alimens, sans la clause qu-elle ne pourrait
«tre saisi par mes crfoncieis, est une dette contre laqueUe on ne p^topposer
aucune compensation, car de mfime que oelte.olause emptehe qu'elleSw piiis^e
«tre saisie par des tiers, elle empfiche par la mfime raison que cette somme ne
puisse par le moyen de la compensation Stre employ<5e au paiement de oe que je
devais 4 oelui qui en est le d(Sbiteur, &o.

Bell, in his commentaries on die Laws of Sootiand, 1 Vol,,Ed. of 1826 p 129
My^ this might be cited as a passage in a Book of Scottish Law, and teferring to'
Itoleton who reports the case of Bromhall and Darsie, 7t|^ July, Afg, to the

• "same eflFect. All these give full force to (he condition of fteedom^^iii^ted
> as here. / \ . ^^^

Many otiier autl|oritie«/might be oited to the same effect. It is only n
to add that our CivU Cgde, No. 1190, enacts as follows: " Compem«ii
place whatever be the Muse or considention of tiie debto, to ofeither of iu
oeepl ia thf Mowing easee, &c. 3rd, a debt whidi has for {bjeet an alimeiii
proviaioa not liable to seiinie

:

" and that Pothier in hia pfidur* CifUe, _..^
^^

'.J!y
'""" ^

T.

"'^"^•^^»w»q«i <Hit <t»^ei>irtroJfcuda t li eh^g
dt n etie rasoeptible d'aucane saiiie-anfit n'ea wnt pat aoioeptiUe, oar 11 w(i^
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ponnis an donateur ou testatenr d'asauror telle condition que bon lui somblera &
«a liWralit^, o'estoe qui a 6t* jugd par un arrfit du 29 Nov. 1734, qui a donne
mainlevee des saisiesarrgts d'un usufiruit I^gntf par un parent oollattfral, i. la
<3harge de no pouvoir fitre aaisi." It is manifest that the authoritative disposition
of the testator concurring with the authoritative disposition of the law sets aside
and rejects the appellants' plea of compeiisation against the plaintirs demand.
The second plea of rapporter d la succession ou moinsprendrepar le legataire,

Tetum by the beneficiary legatee or the plaintiflF to the estate of the amount of
his debt, is predicated ufion an entire misapprehension of law. By the law,
when an estate devolves upon the heirs or legatees, inasmuch as none of them'
«an be compelled to remain in undivided ownership, a partiU^n of the estate
may be required, and for such partition each co-heir returns ibto the mass of
the estate the gias made to him, and the sum in which he is indebted, see Code
Civ. No. 700, after which th{a shares are equalized amongst the eo-heirs, or if
the return be not made by one orfmore of them, he or they take a less share en
nature in proportion to what may not be returned by them. But this return
applies to final partitions of estates, and can have no reference to the quarterly
payments of the revenue of this estate, djrected to be paid for the support of
the testator's children until the majority of his youngest grandchild, when alone
the estate is to be finally divided amongst the participants entitled thereto who
might be then alive. C'est au moment ou le partage doit se faire I'h^ritier qui
•doit rapporter pent 6tre oblig6 de prendre antant moins en nature sur la sucoes-
»ion pour sa portion h^reditaire, 2 Grenier, Des Donations, p. 231 ; and so also
the great body of authority upon this point. The return in this case is subject
to the contingenoyK)f the survivorship of the children at the time fixed for the
iinal. division, the testator by his will declaring, " And it is my wish and desire

^'
that in the event of any one or more ofmy children dying unmarried, or dying

" married but without issue, or such issue predeceasing themselves, the share of
" the party so dying, either in the revenue or capital, shall reVert and fall into
' the mass ofmy estate, and> divided between the survivor or survivors of them
^Vor their lawful issue, as aforesaid, share and share alike," thereby plainly indi-
cating the fixed period of the final division. It is manifestly a legal fallacy to
intend, as has been done by the appellants, that the quarterly participHtion in
thrannual revenue, intended merely for the temporary alimentary support ofthe '

^•iildren, is the equivalent of the final partition, when and by which the share
of each survivor in the corpus producing that alimentary revenue was to be
specially appropriated to each survivor in fuU property of hi^ share This
second plea cannot stand therefore against the action, wiUi6ut importing into
the will a patent contradiction of the testator's declarCcWesire and wish ^ well
as intention.

The third plea of payment ia entirely unsupported in law, and ^proved in
fact, and is also untenable

: whilst the fourth, the di/ense au fond en/ait, a
general denegation of the plaintiffs averments in his declaration, is quU(f
unavailing, the averments themselves and their suflBciency having been fully
established. . . «, .

'

.»>
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It would be waste of time to examine the case in greater detail. It has been
argued Iwfore ua much, so to speak in the nature of a family contention, upon
the liability Qr charge and legal extent and effect of the alimentary allowaoco
made to the plaintiff; assuming even that as between the plaintiff and his father,
the testator, or between him and the testator's estate, the relation of debtor and
creditor existed, that relatio;i in neither ease could affect the plaintiff in regard
to his alimentary allowance under the will, for^ far as the testator himself waa
concerned, it produced no effect upon him, and did not induce or influence him

^
to make any alteration in his testamentary provision in favour of his children,
thfi plaintiff included, for their/rcca«rf uninterrupted enjoyment of the annual
net revenue of his estate set apart by himself for their snpptirt and main-
temince, until the ^ime limited by himself for the final division of this estate,
nor on the other side, so far as the estate was concerned, could it have effect
against the will itself, the only title under which the appellants could have or
had a right to question the plaintiff's demand, because the will was mandaWry
upon them, and absolutely in favour of the plaintiff, the provision in question,
being petf^otly consistent with law and the right of the testator to make, and
moreover unrestricted and unlimited in -its terms of protection and freedom of
enjoyment by the testator's children, intended beneficiaries, against thoir owh
acts of alienation or anticipation as well as against the acts of their ci-ditors.
ITnder these circumstances, and in the face of the testator's express int.i.tion of
the application of the annual revenue audits quarterly payments for nliment
only, a^ with his decided and precise condition guaj^ing his patejnal bounty .

for th^pport of his children against action either by themselves or their credi-
tors, it is impossible to conceive that he intended to permit that same alimentary
support to be diverted by the appellants from its purpose and object^and con>
verted into a means of paying off his own or his estate's claim, by the withhold-
ing of that support and thi application of the quarterly payments in the manner
propased by the appellants. He must have known that at the time of the final
partition of his estate, the indebtedness of his children might then be taken into
account in establishing the amount of their respectiv^e shares in the corpus, but
until that event occurred he manifestly intended that they should freely receive
the alimentary support he gave them. The respondent's case has been esta^),-

lisbed, and the appeal must be dismissed.

Judgment confirmed.
Stuart & Snowdon, attorneys for appellants.

Sj^n. J. J. C. 4bbott, Q.C., covaiBel
, —

.-. ^erKn» (fe i2a»i«a^, attorneys for respondent.

Wm. Uulr
and

Jauiea Muir.
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COUR DU BANC DB LA RELNE, 1871.

MONTREAL, 9 MARS 1871.

Coram DuvAL, JugB en chef, Cabon, J., BADalLET, J., Monk, J.

CHARLES Z. DORIOX,

.T

(^D//endtur in Cour li^fMture,)

Appilamt
;

"

.
L- NAPOLEOJI L. ST. GERMALV, ^'

{Demandtur en four InfMeure,)

V
'

'

Intimi.
''

Jvn:-Y. Dam une rente i Hmbrt, la lol n'cxlge pa* de. oflVea rdeUcet nne conslgnattoti prtalablo'
1 pour que Ic vendeur pulsie ezeroer la faaulU do r6m6Tb. »

2. De«oAv8lrrogull«re« ouTerbalesBonttufflgaDte^.
"

Lea fails ^ la cause sont rapport^s ainsi dans lb factum de I'intimd.
Par acte du 31 mars 1865, pass^ devant Mtre. Hetu et son confrdre, notajrea,

le ddfendeur acheta d'un nomm^ Joseph L. St. Germain,' une certaine propridt^
d^crite enla declaration en cctte cause. Le prix de cette vente dtait le montant
«n det|ej.inter6t et frais, que le dit ddfendeur a«ait pay^ au Sherif du District
de Montreal, dans une certaiae caute du Siminaire det JUissioiu Etrangeret
ya. Dame JUonique Jlarinau, dans luquelle cause la propriety oi-dessus men-
tionn6« avait ^t6 vendue sur la dite diSfenderesse, Marinau. ,

Cette 4pnte fut de plus faite a la condition oontenue dans la clause suivante

:

.,
" Cette vente ainsi faite a la charge par le ditSieur Charles Z^phir Dorioil,

represente oomme susdit, de pajer toui les frais au dite sh<5rif dans la dite caus^
«t en outre de rendr« etc^der la susdite terre^Iibre de toutes dettea et hypothe-
ques provenant de ses fails, a LiSopold Napoleon Lemaire St. Germain, actuelie-
ment mineur, demeurant en la dit« paroisse de Ste. Rose, &son fige de majorite

;

«n par ce demies remboursant un an aprds .sa majority au dit Sieur Dorion^
tons les argents qu'il aura pajes dans la susdite cause, av^o int^rfit de do^
pour cent par an, sur le cipital de ces argents a compter de ce jour." / -.

Le demandeur devint majeur le 22 maito 1868. ^
La pr^sente action fut intents pour foroec le d^fendeur 4 ex^juter la clause

• de rem4r<5 stipulee a I'acte pr^itd. En instituant Taction, le demandeur, q^oi-
qu'il n'y fut pas oblig^, fit dea oflfites et consignation au n^ontant de 1306.
Le d«Sfendeur, par sa defense, plaida qu'il «<tait prSt a remettre la preprint*?,

mais il demanda a le faire sans frais. La Cour Inferieure, donnant a la loi qui
r^git ces matidres une interpretation erronfe, admit la pretention du drfendeur
appelant par jugement rendu le 27 ftrrier 1869, qui condamne le defendeur i
remettre au demandeur la" propriety susdite; mais en mettant les frais de la

Cour Inferieure eati^rement 4 la charge du dit demandeur. Le jugement est

motive cibmme suit.

" The Court having heard the parties by their resffective oouqael upon the
'

merits of this cause, ewmined the prnneedings
, proof of raeord, ^nA inTJng ^

M'
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St.

deliberated ; Considering that by article '1646 of the Civil Code of Jiower ciik

Canada, the plaintiff oould only have poSfiession of the land after he had satisfied

the oblijjations set forth in the deed of date the 31st March, 1865, to be

performed by him ;.Considering that the plaintiff did not, before the institution

vof this aotion, tender to the ciaid dofeflMjql; saoh sum of money aa was payable

by him for the redemption of said lands.; Considering, however, that the defen-

dant, by his plea in this cause, has accepted the offtir made by the .plaintiff in

'

and by his declaration in this cause ; the Court doth grant aclf to tlie said

plaintiff of his deposit and congignation in the hands of the prothonotary of thjft

Court the,snm of 9305.81 as theamqnnt which the said plaintiff is bound to pay
to the said defendant before obtaining the possession of the land in question,

ai&d doth declare the said, offer and tender good and valtj; and doth order that

the said sum of $305.81 bo paid by the prothonotary of thir Court to the said

defendant; and adjudging upon the demande of the saM plaintiff, it is ordered

that the said defendant do, within fifteen days from the tendering of this judg-*
ment, rcconvey, retrocede ond give back to the said plaintiff the land mentioned
and described in the declaration in this cause, as follows, to wit :

" Une terre situ^ dans la dite paroisse de Ste. Rose, dans le district de
" Montreal, oontenant douze arpeots de profo'ndeur sur quatre arpents de lurgeur
'' le tout plus ou moins, sans garanlie de mesurepf^ise, k savoir : bomee eo>

" front par la Riviere des Mille Isles, en profondeur par Louis Isaac Seers^
" 6cuicr, du c6te Est partie par Louis Nadon et partie par Michel Dutrisac, et
" du cote ouest par Joseph Nadon, avec une maison en Sois, une grange ei autresi

" bfitisscs dessus ^rigecs."

And that the said, land be delivered up to the said plaintiff free, and discharged:

from all debts, hifpothequet, and charges thereon arising from the acts of the
said defen'^t ; and in default of the said defendant so to do within the above:

mentioned delay, it is ordered that the said plaintiff be put into the peaceable

possession and enjoyment of the said hereinlrarore described land and premises^
under the^alithority of this Court, and t^e present judgment shall serve and be
to the said plaintiff in place of a deed of reconveyance.

> " And the Court adjudging upon die costs of tlje present action, and consider-
.ing that the plaintiff is not well founded in his pretension, that the defendant

' should pay the costs of plaintiff in this action, doth ct>ndemn the plaintiff to

^

pay the costs of^his suit to the defendant di*trait» in favour of Messrs. Kelly
eti)orion, the attornies'of the said defendant."

Ce jugement, en autant qo'il oondamne le demandeor k payer lea frais d'un»
instance dans laquelle il r^ussit, paarut erron6 aa flit demandeur. 11 en demanda^
en oons^uence, la revision devant la Cour Sup^rieure si^ant en Revision, et
ce tribunal, pfr son jugement rendu le 30 ootobre 1869, noutiut en tout point la

pretention da demandeur, r^fprma le jugement dp la Cour Sup^rieure, et oon-
damna le d^fendear auz d^ns des deux Coujrs, tel que demand^ par les con-
plusions da demandeur. Yoici le texte de ce jugement :

^ "

" La CourSup^rieure fii^geant 4 Montreal pr^sentement oommeCour de Rtfvi-

ioo, ayant entendo les parties par leurs avooats respeotifs sur le jugement rends
"' #vnert«oy,^hrrrBt parrrtWflSujpJneure^^ de Monir&il, dyant"

'
'

'^
.

,

Z. Oorioa
et

Uermain.

m

'^:^y
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%f'.

CJm. Z^jDorlon exaiuind lo dossier ct Ij proc<5ilure dann ootto cause, et ayant ploineinent <i.Slibdr<5

;

StOernuUD. ('onHiJerant qu(j (jons io jugomcnt dont est appol, snvoir le susdit ju^ciucnt du
27 ft^vricr 1869, il n'y a aucuno crrcur quant au fond/ ootto Cour le coufirnio.

""

Mais attendu quo le diJfondeur aurait dft fitro condumni A.tous los d<5pcns,

lusqucls par erreur ont dt<5 divisds, cctte Cour r(M'ormo a, ee| <5gard lo d*r juge-
" Dient et ooudiiiune le dit d»5foudour A payer tous jos dtSpons do la pr6nii6rc

instanoo. .. » •

" Et quant auz d<5pens do la Cour do Revision cette Cour y condamnc <5gnl«S-

ment Ic -dofondeur
;

distraction dfe tous Icsqucls dits ddpcn^ est aooordJSo ATkf.

J. 0^ Turgcon, procurour du*dcn)andeur." ,

^

"-
'

C'fiit CO jugcnjont que I'appelanit, voulut faire infiriner par lu Cour du Bjdo
• db fa Reinc. , , . "

.

L'cxpoH6 ci-dessus fait voir qu'il ne b'agissait plus que do ddtcnnincn quelle

^ , *€8t la-partie qui dovait 6tro cl)vg<So dos ddpens. C*^tait Ik toute la question en
• .litige. V

'
' '

Dorion^pour I'appclant :—Un verideur a faoultd de r<Smdr^ pout-il ravoir

Tobjct vcndu de I'acheteur, dan^. les d^lais voulus et rentrer dane la posaession

do la dite propria td. avant d'avoir^ye entre autre chose le prix d'achat portd au
«ontrat, ill I'acheteur qui ne lui refuse point 4e lui retrocdder la propridtd jto par

le vendeur lui payant Ic prix d'achat ? '
. , - \

^
La peremption do la faculty de remdr^ est-ello distinote du rach<«t effectif do

I'objet vendu, ou d'o'la livraison de cot objet par I'uohoteur au vondeur'en
matii^ro do rdm^r^ ? • ;

Tel est la soule question qui se rencontre dani la presente cause et que nous
^aiterons gdn^riilement dans cet expose. -Si I'intime a droit d'avoir la d^t^niion

^ de fa chose vendue avant d'en avoir pay^le prix d'achat, 11 a droit de poursuivre

riDtinoKS avant de lui oflFrir, A deniers dfeouvertr, le prix d'achat ; il a droit de |jb

faire condamner aux frais pour lui /voir refuse ainsi I'objet vendu; "hi au con-

traire I'ibtim^'ne peut ravoir la chose vendue, c-a-d. la possession, avant d'en avoir

paye le prix d'achat, il n'a pas droit de le pouhiuivre pour le faire condamner

4 des frais, sans le mettre en demeure par des offres rdeliesJ Sans oonsiderer k
/ ^ preuve de rintimd qui a voulu prouver par son procureur/M'.DeBellofeuille et

I'appelant lui-inSn;ie, que M. DeBellefeuille avait dit du'il avait"demands 4
I'appelant tant par lettres que verbalementj'dtat du montant que I'intimd devait

^ I'appelant en vertu du susdit acte de vente, lequel <St»t a 6t6 admis avoir 6(6

• donne par le prooureui de I'intim^, et" que oomme avooat lui-mSme, il pouvait
' avoir en auoun temps puisqu'il ne s'agissait que de rdf6|^er 4 une certaine clause

tmentionni^e dans le susdit acta de vente; nous ne craignons point d'aborder la

question directement en disant que rintiin^ a pris la presente poursuite oontre

I'appelant qu'en interprStant tnal les commentateurs 9ur le drtoit 4 r6m4T6,et que
Tappolant ne <peut etre condamnd aux frais d'aotion avant d'etre r^gulidrement

^is &^ demeure de livrer la chose vendue par des offres reelles, 4 deniers d^u-
vertfl. i'-.- <; •^..•\.

: ^i - 8 • , V ^ -J'---
inten prooddanti examiner iJes oommeotateurs snr notre question, noos

m^ntrerons jiisqu'i I'evidence oombien j'intimd a confonda la facuhi
remire cmc I'exercic^du rinUre ou le rachat effectif de I'objet vendu.' .

^')

r-^
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Ainni rjotiiud pone ooiqme preintt>re proposition dans son Fuotum de la Cour ch«

^e K^visiuD (notro rdpouHo i^ oca difiitfrentes propositionH, oar il en a trois aur oe tit,

point, se trouvo comprise duns notre r<$poniiC d su prdsciite prenii«^re proposition,)

1» qiiestion suivanto

:

" La'lui exigo-t-clle des offrcs rocjles et conr^ignutions prcalublus uvunt <|ue,le -

vendeur'^uisse Czorcer la fiioultu de rcuidre?" "*
'.

'

Quoiquo Tintinio disc furuiolieiucnt qu'il n'y a pas un .svul autuulr, pas un .

fltfu] ecrit ^ciui cxige dus offius reoljes uvec une coi)^ignatiun pour qu'un voudour .

^ puisse r^rudrtir t'o^jct vendu
;
yous rdpondrous que tous Ics uuteurs sans excep-

tion, lueme ocux cites pur I'lntiiue diios son Factum pruduit on Cour do RevW
flion, vealent tous que |e vendcur iimo ^es offres r<^cllcs avant do pouvoir avoir

la propriete. . ^\ ' • »

Quolqu'extraordiiiuirc (|uc paruisso cotto alld^afTou. de notre part,, apr6s lea .

avanc^s de I'iutinte, le tribunal coiiiprendra de suite cette contradiction on

jiaant les commentuircs des uuteurs cii^s sur cette question. Qu'il nous suffise

pour le moment de dire ()ue rintiui«S est tonib«$ duns une' proi'onde errcur, et le

Tribunal de la^'C'our de Revision avco lui en ne distinguant pas la d(<cheunce du

droit de remere avco I'cxcroice de ce droit, ou le raohuHin matiere de rdm^r(!.

Les commentateurs sur I'urticle 1G73 du Code Napoldon font une distinction

. ^rave et bien importante entre 1^ d^clieunoe du droit et le raohat effectif, oomme

nous verrons en lisant les commcntaires sur la question, mais toutefois /cos com-,

mentaires ne conibndent point les duux questions et les traiteiit bie^ sdpare-

nient ; ainsi done nous ne nous occ\iperou8 de ces deux questions que pour mon-

tror la difference qui existe entoyyune et I'autre, puisque dans la prdsente cause,

il ne s'ugit pas db d^ch^unoo duaroit de rdm^re, puisqu'il n'est pas contest^ par
*

I'appelant, et que 1 'appelant n'u jamais refuise do remcttro la propri^t^ i, I'intim^

au coutruire il.a toujoura M6 pret ^ remcttre la propriety de I'intim^.

La vente qui fuit la b&se de cette action et pass^e h Montreal le 31 mara

1866, devant Mtre. L. O. H^tu, et confrere, a dte faite sous I'empire de l''artiole

1646 du Code Civil du Bas-Cunada, qui se lit comme suit :
" La faculte de rem^r^

8tipul4e pitr le vendeur lui donne le cfroit de reprendre la chose en en resti-

luant le prix et en rembouraobt i I'acheteur lea frais de la vente, ceux des

' T^parations n^ceasaires et dea ameliorations qui ont augmente la valenr de la

choae jusqu'4 concurrence de oette augmentation. Le vendeur ne peut entoer

en possession Ae la ohose qu'aprds avoir aatiafait 4 toutes oea obligations."

L'artide 1673 du Code Nanpl^on eat roiticle cofreapondant k 1'article oi>

deasua, et que I'lntim^, oveo le Tribunal de la Cour de B^viaion, ont oonfondu

* d'une manidre si Strange aveo I'article 1550 du Code Civil correapondant a I'artiole

1662 du Code Napoleon. \ * * '

^Noua -r^p^tons de auite qti'il ne a'agit nullement daiia la pr^sente oauae de ^
I'artiole 1'55Q da Code Civil C. on rartiole 1662 du Code Napoleon, maia seolement

de Tartiole 1546 da Code Civil C. on Tarticle 1^3 du Code Napol^n, qui sont la

Joi da paya qai veat que le vendeur qai -s'eat oonaerv^ la faculty de tSm^te ne

poiase rentrer dana la posaeaaion de I'objet vendu sans en payer le priz, bi bien

qde le prix d'achat on le rembouraement da priz de vente eat de I'esaepce |idme

da oontrat de faoolte 4 rem^r^.

"

/. Uorion
et

OernuUo.

t

"^r

/

-t

l.liiL

1

il

--:-:•/

:^Kv



,v
'«-.

.

820 COUR DU BANC DB LA RBINE, 1871.

Ch..2.^Dor.oo M«lgr6 cette loi formelle, I'intimd n'hi.iU pas 4 po«r oomme prop«H,itio;,«t o.r««Jt.. premiere danii son Factum de la Cour de Rdviaibn, le oontraire de oolte loT La
Wi, dit-il, D'cxige paa dea offrea t6cIIo8 et une oonaignation pr^alable pour que^^ Tondeur puiaaa exercer la faouU6 de Tim6r6, ot oommenoe i oiter dana le
in<!me Factum, Sirez, Codes annotoji, Tome I, Code NapoMon, page 795, § 6, 6, 7 8
Los arreto et comroentateurs rapportda dana oes diff^rents paragraphos de Sirei
n'ont auoane application dans la pr^ente oauae, ils ae rapportent tous ik Tartiolo'
1662 du Code Napol<ion on I'articla 1660 du Code Canadion qui n'a auoun rapport
A la prdsente cause, comme nous avons d<sj& dit ; ainsi les auteurs fran^uis dis-
tinguent la d^oh^anoe du droit de rdm^rtf avco rexoroice de ce tfroit ou le raohat.
Cos auteura dans les paragraphes ci,dcB8us cit^s s'ocoupent du d^lai accord^ aii
Tendeur pour raohTter robjet vondu, afin de savoir quelle eat cetto action dont
parle la loi que le vendeur devra prendre dans le d6lai stipule. Parmi les abteurs
«'*«» *^'>"» '«» '^iff^Jronts paragraphea de Sirea, les uns pr^tendent qu'il suffifc au
wndeur de lui faire oonnaitre, vorbalement, ton intention do raoheter dans W
d<Jlai stipuK, d'autres vculent que ce soit par ^orit, sauf A payer ce qu'il a promis

- de faire paifson acte dans le oaa qu'il ezeroerait la faculty de MSm^nJ plus tardmau Sirez n'a jamais touIu dire dans ces paragraphes que I'adlieteur pouvait
eptrer dans a possession de I'objet vendu avant d'en payer le prit convenu.

; iaSo ^" n". 'xt'"^.
""* ""'"'"'** "* '"*"'•' ^''« °" P«» P'"" 'oi" ««' I'artide

Ibid du Lode Napol^n, 11 aurait trouv< quo oet auteur dit tout le oontraire de

"

ce qu'il lui fait dire. Le vendeur, dit Sirts, qui exerce le r^m^r* centre un titr,
acquereur doit rembouraer le prix porfd dans la vente qu'il a faite, bien que la
revmte ait 4t^ fuite pour un prix moindre. «

L'intim« cite ensuite Troplong, Vente, Tome 2, Nos. 719, 720, 721 722
^ mais o'est toujours en commentant I'article 1662 qui ne a'applique point dans la

pr^sente cause, comme Tintim^ aurait pu s'en convaincre en consultant le mime
^

auteur un peu plus loin sur I'article 1673 du ©ode NapolA,n. Void comment
Troplong 8 cxprime, idem No. 759: "J'ai examine avec soin sur I'article 1662
cs^ conditions dont la loi fait d^pendre la conservation du droit du rachat afiu
a«mp£cher une ptfre{i)]|>tk)n.

.^

'' Le droit dtant conserve, il ne a'agit plus que de le r<Sali8er par la prise de
^^^ssession, mais cette prise de possession est subordonn<Se elle-mftme A des

'

^^obligations importantes. Le retrayant doit payer A I'acheteur des presUtioi^
et des indemnit^s, sans quo! celui-ci consei^ve le droit de retention dek obose

"
^videmment que I'intime a confondu lesoommentaires de Troplong sufrk facull*
de pouvoir exeroer le rem6r<$ aveo I'exeroice du timiri mfime, qui sont deux
choses bien diffi^rentes.

Zaohariss, A la page cit^ par I'intim*, Droit Civil fran^iiis, Tome II, article
367, page 541, tout en parlant de la ddch^anoe de la faeulUS du ratrait dit
qu en general, mime pour-oonsenrer cette faoulte, les offres r^lles^nt ndoeasaires,
quoiqne souvent, suivaut les droonstances, si la Cour voyait I'intention biei*
arret<5e de I'acheteur d'exercer la faoult* de retrait, alora des offrea verbaTea suffi.
raient

;
aprds avdr parI6 aibsi sur la d^hdance de la faculty de retrait I'autew

B ezpnma ainsi, dans I'aUnia suivant :
" Le vendeur qui veut exeroer le retraii

» "«o»trembourser A racheteorle prix de vente ainsi que lea frais. Durc»te,dit-

„^fii_.,^...

7> :'.:'.
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ei-deuui ^nono<S«,Q^** i\, 06 n'est qa'aprds nwt liatLsfait k toatei Im obligttiou c

" qfie U Tondcnr peut dciuftnder le ddlaisaement." W^
Duraotoo, iovoqa^ par l|^t[ln^ au Tome 16, |>ag»^419i,No. 40^, parle ton-

jonn de I'arUole 1662 du |||odfl NapoI<SoD ; oet auteur, en oommentant I'artiole

1673, au No. 421, infiine'Vo(^, ,dit bion que le vendeur ne peut rentror en po»<

Mflsion avaot d'avoir p^j6 &J'a<)betour le priz prinoipal.

L'intim^ cite eiiooreSLaba^e, sur I'artiole 1662, page 739, qui traite de h
d^h^anee, oomme lea ai^^^rs oi-de8BU!i. Co n'est paa la oitaOon que rintinuS au-

Tait dQ fuire, mais le mOtne-jiutour sur Turticle 1673, odi it aurait lu que Labaje
idem 741 nlen fait'iMaldpent pas do question; tant il est vrai qao ie vendeUr doit

repayor le priz pour raToir^la terro, etc. ^ ";, /
Taseille, Preseription, l^ome II, No. 625, ciUS par I'lntiillS, dii^eii toutes let'

tres en porlant ^e I'artiole 1673, que. le vendeur ne poutf rentrcr jtiiii possession

qu'aprte avoir satisfui't 4 toutes ces obligations qui lui,8ont presoriteii^v
*

Dollos, jurisprudence g^n^rale du royaume, Tome 12, verfao, vettte, o. 1»

' ^''^ ^' ^ ^^' P"8^^0*- CJe paragraphe ne s'applique qu'^Tartiole 1662 du
Code Aupol^n que I'auteur traite au point de vue de ddjBh^anise. G'est Jc(>par»-

grapbe 3(r idem, que I'intim^ aurait dQ voir,' qtii dit oomiq^ les auteurs pi^-
dents qu'avant de rentrer en possession I'aobeteur doit paye^ ik I'aoqu^reur lep^
principal.

'

Holland de Villargues, que Ton trouve eneore cit^ dans le Factum deol'intimd,

dictionnaire du- droit civil. Tome 8, verbo r^mdr^, § 6, Nos. 70, 71, 72, 73,

ipages 58, 59, oommentp dans ces diff^rents Nos. I'article 1662 du Code Napoleon,

sp^cialement au point de vue de la d^hdanoe de la faculty de rim6T6 ; mais au

onm^ro 115 sur I'art, 1673 du Code Napoldon, dit formellement que le vendeur

doit payer le priz principal avant d'avoir la propri^t^, vide.

Le journal du Palais, Repertoire Ul^iversel (en g^n^ral) vorbo, vente A r6m6r6

paragraphs 1, Nos. 66 et suivants, Nos. 70, "78, mentiopn^ aussi dans le susdit'

factum, patle toujours dans ces Nos. de I'article 1662 idu Code Napoldon, et les

No6. cither par I'thtimS, comme les commentaires'du N^\i^l, ou I'artiole 1662 est

mtntionn^ il suffisait k I'intimd de lire le Tfo. 73 ^o a mi§me page (page 853^
pour oomprendre k qjyielle phase I'auteur ezaminait^la vente k faiSolt^ di r^m^r^,

oar au No. 73 il est formellement dit que la |B0ur de Montpellier,^ut en recon-

Qaiasast que les offres r^elles ne sent pas mauvaises prar coibserver les droits du

vendeur k la fkoult^ de r6m^r6, dit que rartic% 1673 au Code Napoleon ezige le

, paiement da priz de la vente et pr^alablement 4^ Tentr^e en poesession du vendeur-

D'ailleurs il fallait voir I'auteur sur I'article 1673 pour savoir quelle est la loi et

4a jurisprudence sur la question qui se rencontre dans oette 6ause. Au No. 137

«t les suivants, idem, page 850, il est ^orit que le vendeUr ne peut entrer en pos.

•BBsion tant qn'ii n'a pas satistait k toutes ces obligations, jusque-U, raoqu^rear

«Bt aatoriai k retenir I'immeable k titre de naqtissement, etc., etc.

Code NapQl(6on ezpliqn^

:

Delsol, invoqu^ par I'intimd est centre lai ^eo citato. De plus, voir page

168, idem. <'
^^—-~—^^^J ^ -

'

" ^rez, Reoaeil gtfntfral.

Ihn. partie, ann^e 1812, 1814, page 85, prodait par I'intim^. II eat dvHep^

St.

z. doHm
•I

Utrmala.

^ T

I-
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Cto. t.J)otU>n on liMot Mulemont la dousidme oote mtrginalA <je o«tt« o«uk ( Ilarnoy* p». Bon-
a». OermaiD. l»ng«r)'qu'U M '•git qtt« d« U presoription ou dy^b<$Moo du droit do r>ol>«t, qui

wt intcrrompu par lea offrea verbaloa, r^llea, ou 6ot\t^ du rendeur ; mai« taut-
oil dire quo lo vondour doiva rcntrcr en Is poRHoaaion|da I'objot rendu areo iotlo
ehuik aanaen payor lo pri« principal, aucunopent,

i il no a'agit point do o«l.CW une p<)ursuit« pour la foouIt<J 4 t6m4ti iii«)n«, Jiaia dana la pr^aente oauie
la tkoMU6 do tim6t6 n'o«t point rofuB<Jo, I'ap^lan^ n'a jamaia pr<$tendu quo
I'lntinKJ n'ovait paa droit d'avoir aa propri«5t<J falito d<j I'avoir demanddo dana lea
ddlaia; I'appolant pretend aouicmont qu'il no pcut 6(ro forc<J & roniettre b pro-
pri^t^.d'en abaridonner la rtJtention avant d'etre renibourn^.Buivant i'artiole 1673
du Qode Napoldon ou lfi46 du Codo^anadicn. PotliJ^r, du retrait, No. 276, oittf
par rintini<5, n'o point d'aualogie awo Tarticlo 1646 du Code Canadicn ou 1673
du Code NnpoI«Jon

;
il pent a'appliquer H I'artiole 1862 du Code Nopolion, et

•"**"'« «•»"» «otto citation, /^o//Mcrnou8 dit qu'cn mtiOro du retrait, aoua la oou-
^uMo d'Orlduna, quo le retroyunt ^tait obligd do Aire dda offrea rddles pour avoir
lea frniffl. S'il <5tuit obligd do fuirodes offres poiir avoir los fruits, oombien H
plus forte raison «5tait-il obfigd de piiyer lo 'pri« principal pour avoir la propridtd
vendue

;
bion plus, la coutuuio de Paris, urtiolo 140, voulait dea offres rdellos dans

Tun et jour, en niatiirc de retrait, mais tout oeci no regordait que la ddohdanoo
,

et non la possession de la propridld. L'intinid parajt voliloir diro par ceJto cita^

. tion quo le retrayant pouroit entro^ dans la possession do la propridtd et avant
- d'cn compter Icsdeniers.choso qui scraitsonveruinenientttbsurde. La coutumo

article 134, vouluit qu'il rembourcdt Tacqudrcur du prix avunt d'avoir la posses-
sion de la propridtd et pour cela donnait quo 24 hcures.

L'intinid purle de six diffdrents arrfit rapportds danc) Sircz, recueil gdndru) de<9

arrets, toutcs cos ddcisions so ropportcnt i h ddohdance do la faoultd de rdmdrd
et toujours dans cos divers cos, I'ucheteur refusait de romettro la propridtd au
vendeur faute d'avoir ucd utilemcnt de la facultd de rdnidrd dana les ddlais
stipulds, et toujours dans ccs d'ivera eas, il y a eu dos oflfrea quelconques do faita
dans /les ddluis voulus qui interrompent cette prescription. Nous reconnoisons
que dans c6s Gours il a toujours dtd ddeidd que la Unification par le vendeur do
soiy intention de rachcter, faite 4 I'acheteur, dans les ddlais stipulds, lui assurait
sop droit do pouvoir tacheter la propridtd, rnCmo apiis oe ddlai en payant, bien
ebtendu, to prix principal, etc. Mais^dans la prdsente cause il no s'agit point do
^la

J nous no eontestons pas le droit du vendeur do r;,oheter sa propridtd, nous
ne eontestons pas ses offres d'aucune manidre, i) n'en a jamais faite avant I'aotioii

;

nous prdteitdons qu'il ne pent nous poursuivro en justice, qu'il n'a aucun droit de
' nous traduire devant les tribunaux, qu'il ne pent entrer en possession de sa pro

pridtd avant de nous payer le prix atipuld ou au moins nous en offrir le montontv
L'intimd cite une seconde foi plusieurs des niSmes autorit^s pour prouver quo

des offres iridgulidres ou nuUes sent auffisantes pour conserver lea droits du ven.
. deur a la faoultd de rdmdrd, nous avons prouvd plus haut que oette quMtion ne

_ . "6 rencontre point dans la prdsente cause, nous y renvoyona. ._ ^^
En rdsumd, nousdisons que tons lea auteurs qui ont oommenu^ rartiolo 1673

V du Code Napokon, sans mSme exceptor ceux que I'intimd » invoques, oonime:?
aoua avons dit en commenyant, et tons le disent sans entrf^tenir le moindre doatej.
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Hm Roulerer I« mvlndre oontrovcr«c, que l« fcn.Jour dolt 'pojer le prix •vant cu* t. Uortos
dcntrcr en poueMioii, li le vosdour n'« pee droit d'entrer en powcMlon avant de ni uXMa.
payer I'aoheteur, il n'a paa plua droit de le poumulvre, ^ nioins «(u'il no lo niotte

r<<guliiroinent en domeure, or I'appelant n'a JomaJ^ mia i;intini<S en denioure
r<5guli(\romont

: L'lntiniA I'a poumuivi inj<»9t8fcont ot ill6galomont ; U doit payer
loH fraifl de aa t^u^rild.

L'argumontatipn dd I'intimtf dans 4n factum do la Cour do Ildvision, n'a
auoune raiaon do ae trouwr dana la pr<$Bento onuno, traitant do falta, on d'une
quention do droit qui ne ao lioulive point dnn« In prdHonto onuso, du moins quand
rintimd Tcut porler de la iioult<S do i^in»5ir4qui n est pas invoqmSo par I'apjtolunt.

2o.—Uno mise en dcmouro verbalo intcrronipt-oUo la faculty do rdnidrd, ei
pcut-fille ao prouvor par t^moin ? >

Inddpendamniont do tout o« quo nou;i avons dit oi-dcsRUS dans notre pro- ^

miiro partie, Bupposons pour un instant qu'il s'ngisso do la pdromption ou du
d»5iai mhKd entro ics parties pour la faoultd de rdni<ir6. Avant do prendre son
action, I'intini^ ne pouvoit so diM|||nHcr do mcttro I'appelant on doniouro ou de "

\

le notlflor Idgolcmont do son intention d'cxorccr la faculty dotdnidrd, du nioins

s'il no vouluit pas fuiro dcs fruis <(ui rotoSjbusaoat sur lui. Dans k present©
caupe, nous prdtcndons quoi'intini<S n'a pas m6mo mis I'appelant rdgulioromont

e» dcmcuro d'exoroor la fl^ltd de r6m6r<J avant rinstitution do la prdsento

action. '

' '
. y" °te

'L'iqtim^ n'a auoune prouTo nuthentiquo ni ^rite do ocsfaits. II a qucs- /
tionnd.4'Appelant comme t4moin,|et de phn il I'a ihtorrogti sur fuito ot articles

pour avoir un oommenooment il^ preuve, or I'appelant nie fotrmellement quo ^
I'intimtf, par 8(m prooureor, I'ait en auoune manidre notifid do son intention d'oz-

^roer la fucultd do i^(§ui^r6 avant Taction ; I'appelant dit que lo prooureur do

I'intimd, Edouard Lcfebvre de Bollereliille, lui^ demand^ J'^t du montant que
I'intimd avait \ payer \ I'appelant pour ravoir sa propridtd pour laquello I'appe-

lant a refdrd le proeiireur do I'intimd & Montrdul, ohes son avocat, qui avail

transig^ touto I'affairo, alldguant que lui (I'appelaiit) n'avait aucun dcs papiers

de oette uffuire qui se trouvent tous \ Montrdul, mais rien de plus, -Rien quant

anz offrcs, rien quant d, la mise ert demoure, de rachoter la propri6td on de son

intention de se pr^valoir de la faculty & rdm^rd. ^11 xorrobore pleinMneiit4e

temoignage do I'appelant. . J * T^ •

'

II a demands un dtat pour le payer; il a dcrit A I'appelant des lettres an

noinbre de trois pour recevoir un dtat pour payer I'appelant. Tout cola no

|2jroQTe pas que I'intimd aji.t notifid I'appelant de son intention ^'exercer effec-

tivement la faculty de rSmdrS; jamais I'intimS a dit i>, I'appelant, mfime verba-

lement, qu'il Stait prdt h. le payer et qu'il youlait avoir U propri^tS, il dit biea

qu'il voulait avoir un^etat poor le lui dire ; maia.il ne dil pas qu'il le lui ait dit

»§ellement.

~ D'ailleurs qu'a fait le prooureur de I'intimd, oar il a en I'^tat finalement de

I'aTocatde I'appelant, comma il I'admet lui-m^e, qu'a-t-i : dit & Tpppf^nt? rien

depuis oette date, il n'a rien dit, I'appelant n'ep a plus .entendi^arraf avant

I'Mtion. pa qni prhnva wa manvniaa fni.

^\

f

^^ V*
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8«n« oompur qtt« noai vaioUaoot avm tow 1« droits da aoiid* qa« U
praoT* iMlimooUU fkiu p«r rintim^ mX to«t;A.fUt UUgkU. Nou nou'a j onUM obJfltff<?« Ion <]« l'Kn<|uflt«, «t nuai on Toulona pta plui maiotoaanti U n'l •
•uouiyjotnmanoomoat do prauva par 6orit, ni auoun avau aar lea faiU «t artiol«a
qai puiaatnt Tautoriaar. Tout o« qua lappol.nt admat a trait A un «ut quo
1 intin.<5 Toulait SToir par aon proeuraor, quant A la notifloation ou iniaa in
donouro, I'appalaot nia poaltintiuont qu'auoiina alluaioo'an ait M fait^par Ife
proourour do lintimdi ««t^)o Ih un eommoiioamont da prauva par <iorit. non
aaaur6mont.

'

Lintlmd dit daiia aon auadit fnotuni, qua I'appolant admot avoir n.^u una
lottro du proourour do lioliraA, <|ui |ui domandait quand 11 pourrait lo yolr.
" Cut Id auuriment un eommfncemenl dr preuvf. pur icril, dit rintim*," at
oito apr^a oela pour notra tdification la d<S(initiop du oonimonouiiiont do pruuTo
p*r <!orlt, o'oat dit-il, " quand Vicrit kmane dt la per»mne d qui on veut loppo-
ttriur U $njft en qutilion ou en lHi.je." M.ia ici, o'oat ['iatimi OU aon proourour
^Ul 1 a tionta. JilHtKSo bion la niSino ohoao ?

Cetto-prouTO tostinionialo, oat dono ilMgala; ai noua diaona que I'intimd a«
trouvo aana prouvo toatiraouiaio, i| n'en a point du tout ni^pour la p<Sr«niption
do la faouhd do rAnMJr<5, ni pour paiomont du prix do vonU pour ootror on
poRsoaaion do la ohom vendue, du moina avani rinstttution do la pr^aonto aoiion

;

il doit pajor lea fraia do «a pourauite injuate et Tozatoire^.

3o. Quand le vondcur devait il payor lo prix do venta 4 I'ooiotour ?
L"intiui<5 dana aon faotum, oona^|uent aveo a« dootrino que noaa avoni

examind dananotre premiere partio, donne nno siogulidra int«rpi6utioq k I'aota
do vcnto qui fait la baao do la prdsento aotion, ot protond qu'aux termoH do I'aote.
I'lntinj^ avait droit d'avoir aa propridii avant den payor lo prix; il auffit do lire
toute la olauae do I'aoto de vente ao rapportant k U faoultd do rdmdrd pour ao
convaincro d.u oontrairo; U eat rormollomont atipul^ i I'aote que o'eat k rfigo de
majority do I'intimd quo I'abpclant lui remettra aa propri6t<, pourvfl quo I'i^tim^
lui paio tel montant portd i Taote, dana I'ann^o 4 oo^ptor do an mmnti^ II
oat bion ontondu quo 00 n'eal^ pu a?ant d'fltre pajd. ' ^ / |ft ;

• II eat de I'eaaenoo da rdnidrd quo lo vendeur on pale le prlrde yente aTant
d'entrer en poaaeaaion de I'objet vendu^ k moini d'fltro abmrde, am moina dana ,

an oontrat oomme oolui fait ontre lea pirtiea.

Supposona qno le jour do migoritd, TappoUnt ait 6tA obligd de liyrer la
propri6ti k I'intimd avant d'fltre paj^ et qae llntimd n'ait paa voulu remboursor
lea deniora plus Urd, I'appolant aurait it^ oWigd do pourauivro I'intimd pour le
prix pour lequel I'appolant, dana notre auppoaition, n'aarait point eu de privildgo
hypothdiiairo aur la propridtd. II aarait dono falla k I'appolant le tempa dt*
prendre un jugpment oontre I'intimd qui, dana I'intervaUo, pouvait order dea
dettes aur la propriilA, I'hypothdquer et rdduiro la i^olamaUon de I'appolanl ^
rjon, tandia qu'il appert olairement par I'aote que I'appeUnt avait avanod amh
propri4t6, toute aa valour, puiaqu'il avait payd toot le montant pour lequel
avait dt< Tondue au ahdrif dana la eauae du Sdminaire do Qudbeo Vs. D^ft
Monique Marineaa, et qu'il prensit une rente k rdmdrd poar ne p^ fitr/daui
I'obligation de faire do nouvellea avanoea aar la propridtd^ daoa le oa^ oii vLtimi
ne voudrait paa rsqibourwur I'appolant des avanoea faiteapw lai A Tint
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Kt dana •» o«a, noai ttttroiu fatUntlon da Is Tuur auf fl«0l ; l'tntlm4 ilattll

faira oonnaUio auu inUiotioii ,4 I'aoliuUiur do oa (uira, at lo mattra rtlKulittraiiiant at uJmms
an damaura, ohoaa qu'il n'a point faita r4|{uli4ranaiit, ai'par tfarit nt verbalaaianl

)

parea quil a'j a aacun 4crit d« produit, at paroa qu'll <na potivait prouver par

Uiuoina oatta miM ab dauieuro aomiaa noua ,)'afoiia axaminl daoa aotra aaoonda

partie. .
, ^^

'

Turgnn, pour rintim^. II n'jr a qa'ana aaule quaatinn dana oatU eaiua

:

ealla da d^toriuinar qu«lla eat la partia (|ui doit lupportar loa d^pena.

Or oatlu (|u««tion dorrs «tra d«Soid^« en hvour do I'intiuid, a'il fait voir qn'il

a auflaamment inia l« d^^Aindaur an domoura do ranipUr aa part do proatatioD

dana i'obli^ntion A Timiri contooua dana I'aoto du 31 man 1H65.

Ja aounieta 4 oct honorable tribunal, qua la uiiaa en demeure de la part da

I'intiuitf aM auflSaante, et qu'en oonMSquenoo il n'y a paa lieu da le oondamner
aux flraia, at que la jugcmout de I' Honorable Cour da KAriaion doit ttre oca- •

Arni^. ' - ,

II eat prouv^ par ranquOto (t^moigna^ de N. d* Belloreuille) que le prorav

teur de I'intim^ notifla Tuf^lant 4 piusiourip roprisen, par lettroa, dea pouroira

dont rintiiiitf Tarait r«v«tu et du fait q«e rialiui< trait attaint aon &g9 de majo-

rll4.

Pur lea nidmea ic^trea, le prooureur de Tiotini^ inPormait ausai I'appelant qu'il

Atait prdt A lui rembourfeer le montant^^qua le dit appelant pouvait avoir ddbourad

dana la oauno du 8iminain det M\uion$ Etrangtnt tb. Dame Monique Mari-
nau, aroo I'int^rdt, auirant la atipulation oontonue k I'atlte pr^oitd, ot le dit

proourour demandail en mOme tempa A I'appolfiDt de lui envoyor nn 6fAt de oe

montaot 4 rembouraer. M. de Bellefeuille ptoave par aon t^moignoga aroir

enrojd, au moina deux foia A I'appelant, dea Icttres iana oo aona, et U prouve do
plua que I'appelant n'a janiaia donnd I'dttit demand^, rendant par 14 mfime I'in-

timd incapable de connaltre le ohiffrep^w dea Botamea qu'il avait i rembouraer,

pour axercer la facultd de riSm^r^ omtanae 4 I'acte du 31 mara 1865. De plua, il

. aat prouT^ par le niOme t4moign8|^ quo M. do Bellefeuille a eu areo I'appelant

, dea convorsationa sur^oe aujet et, lot i plufliflura foia demands Torbalement de lot

anvoy^r le dit 6tat.
'^ '"":'

'

YoiU lea faita de la oaoae. Quant an droit, il ^voqua quatro questioaa :
~

lo. La loi exige-t-elle dea offrea r^Uea et consignation pr^ulables arant quel«
d^f^ndeur puisae exeroer la Aicult4 de rim^rj ?

I 2o. La loi exigo-t^lle aa moina oertainea offrea, et dea offrea irr^gulidrea^
Tcrbales auiBBent«llea ?

So. Lea d-marches feitea par le prooureur de I'intim^, M. de Bellefeuilka, et

' rapport^ea dana aon ttfmoignage, oonatituent-ellea lea offrea trr^gulidrea ou ver-

bales requiaea par la loi, et ont-ellea mfa auffisamment I'appelant en demeure pour
que I'intini^ puisae aroir aes firaia ?

4o. Gca d^marohea sont-elfta prouT^ea par une preure legale ?

En r^ponae k oea qaatre questiona, je aoaoMfiia quatre propoaitiona

:

lo. La loi n'exigo puardea offrea r^ellea et one conaignation prtfalables pour que
le vendeur puiaae exercer la faculty de rtfm^rd. \'

2o. Dea offrea irr^uliires, labiales, qpnt Buflisantea. :

tm

:%.,

A^

X^L
,*^'
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3o. M. de Bollefouille, procureur de I'intiind, a fait a I'appelanfc des offrea irr^-
-uIi<^ro8, mais plus que labialeB, il Ics a faites par dci-iu IHui a aussi fait des offres
vcrbalcs.

- *-

4o. Enfin, sea oft-cs sont dtaUics sur unc prcuve l<5gale.

Voilji touto la oauae. / -

II est ccrtuin que I'intinxS doit rdussir dans sa dcmahde de frais, si I'on peut
d^ihontjrer ccs quaire propositions. ,

:"

Premierb Proposition. La loi n'cxi-e pas des offres rdcUes et une
consignation proalables pour que le vendeur puisse exercer la facultd de rdm^e.

II n'y aurait quo I'article 1646 Ju Code Civil du Bas-Canada qui pourrait
cxiger cos formalit^s priSalables. (DVst, en effet, sur cet article quo le savant jugo
qui a rendujugemcnt enlaCour Sup^rieurc, s'est bas4 pour rendre ce jugement.

_;
Cet article 1646 est la reproduction presque littorale de I'art. 1673 du Code
Napoleon. II est done iritorcssant de voir commeDt les autcurs fran^ais et U
jurisprudence des arrets ont intorprdtd cet article 1673. L'interpr6tation qu'ils
en out donnde devra aussi a'appliqucr A I'art. 1546 du Code Civil du Bas-Canada,
puisque ccs dcui articles sont semblables.

Or, je ne crains pas d'affirmer, qu'il n'y a pas un seul auteur franjajs et pas"
un seul arrSt qui exige des offres reelles et une consignation prealables pour que le

vendeur puisse exercer la faculte de r^merd.

Je cite 4 i^appui de cctte proposition les auteurs suivants qui tous disent que
les offres et la consignation prealables ne sont pas ndoessaires,

Sirey, CWcsanno^fe, t. I, CodeNapoldon, p. 795, §5, 6,7,8. v '

Troplong, Fen^e, t. 2, No. 719, 720, 721, 722, 723.

Ztohawse, 2)rort CiiJii /'ranfa/s, t. IL art. 357, p. 541, note iJ.

Cbampionnidre et Rigaud, Droits d'Enregistrement, t. Ill, No. 2113, p. 267.
Itoranton, Droit Frangais, t. 16, p. 419, No. 403.

Marc^d, ExplicUtion du Cod£ Napollm, t 6, p. 303, aur I'art. 1662, et les

au/oritdi^ y cit^s.
'

/Vazeille, Prescription, t. 2, No. 625.
*

r

Dalloz, Jurisprudence ginirak du Royaume, t. 12, vo. Vente, c. 1, s. 4 art
l,§18,p. 904. . * '

EoUand de Villargues, Diet, de Droit Civil, t. 8, vo. BAm4i6, § 6, Nos. 70
71, 72, 73, pp. 68, 59.

'

Journal du Palais, Rdpertoire Universel, vo. Vente a t6m6r6, § 1, No. 66 et
8uiv.,*No8. 70, 71

Delsol, Le Code NapoUon expliqui,t. 3, p. 173, liv. Ili, tit. VI, c. VL "

Sirey, Hecueil GhUral, 4e volume, an 1812-1814, p. 86.
Cette opinion unanime pafmi les commentatearB n'est pas nouvelle : on la

retrouve chez plnsieurs des anciens auteurs les plus respects. Ainsi

:

t^ Pothier, 2>e« /fe^mjfs, No. 275. ,'

Favre, Codex Fahriatm, lib. 4, tit 36. def. 6; '

Tiraqueau, sur la Coutume du Poitou, § 4, glose 6, No. 4, cit^ dam Trop-
long, Fente,«No. 719.

'

^ Voioi maintenant les arrlts sur la question, tous en explication de I'ak 1674
4tt Coda Napnl<jnn.. i

. r . 1
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Arret de la Cour de BeBaD9on, da 20 mars 1809, dans Sirey, Ree. Gen.,

1809-1811, II, p. 42.

Arrfit de la Cour deHJassation du 25 avril 1812, dans Sirey, Rec. Gen., 1812-

1814, I, pp. 85,- 86.
*

Arr6t de la Cour de Bouai, da 17 d^oembre 1814, dans Sirey, Rec. Gen. •

1812-1814, II, p. 428.

Arr^t de la Cour c^e Cassation du 5 C^vrier 1856, dans Sirey, Rec. Gen., 1856|
,

-l>

p.671.
•

,'
'

:

Arret do la Cour de Nlines du 31 mars 1840, dans Sirey, Rec. Gen., 1840

11, pp. 319, 320.

^rr6t de la Cour de Besanfon du 20 mars 1819, dans Siroy, Rec. Gen., 1819-

1821, II, p. 45.
^

•

Arret de la Cour de Tile di3 la Reunion, oiti en Sirey, Re«. Gm., 1856, p. — —
C71, confirm^ ensuite en Cour de Cassation, voir Sirey, Rec. Gen., 1856 p.

671.

A I'encontre dc cette opinion unanime pnrmi les auteurs et lea arrfits, on ne

peut citer que I'autorite isolee de Duvergier, Droit Civil, t. 11^ pp. 43 et suiv.,

No. 27, <jui, tout en reconnaissant que la consignation des-«ommes offertespar le

vendeur n'est pas ipdispensable pour empScher sa decheanoc, rcjette cependant

«oi^me absQlumcnt ineffioaces, des offres purement verbales. ' Duvergier exige

des offres,Writes, mais non la consignation. " Oct auteur ne nous parait pas oon^

sequent avec lui-mSnae," dit Zacharise {Droit Civil Frangais, t. 2, p. 541

i No. 357, note 6.) En effet, « si le vendeur ne devait 6tre oonsid^re comme

ayant ezerc4 la faculty de x6m6t(>, qu'autant qu'il se serait r^ellement lib^r^

«nverB I'acheteur, ou qu'il aurait fait fiiire an acte ^uivalent k paiement, il faa-

drait en conolure que des offres r^oUes non suivies de consignation, sont toot aussi

ineffioaces que des offres purement labialcs." (Zacharise, id.)
'

Ainsi done, & part Duvergier, les auteurs et les arrSts sont ananimes pour dire ^

que la loi, c'esfcA-dire I'article 1673 di^ode Napoleon, qui est notre article -

1546 du Code Civil, n'exige pas des offres r^elles suivies de consignation pr6a-

lables pour que le vendeur puisse exeroer la facalt^ de r^m^r^.

Seoonde Pbopobition. .Les offres irrSguli&res ou verbales |^nt suffisantes,

sans toUjojQirs Stre exig^es.

Apres avoir etabli que la loi n'exige pas des offres reellcs et consignation, il

faut voir si elle ezige, au moins, certaines offres, des offres irrdgulidres ou ver-

bales;

Sur ce point les antears et'^Ies arrSts se divisent. ..

Les uns exigent des offres irr^guti^res oo verbales.

Troplong, Fen«e,^1;r2r^*ov^^23. J;
Zacharise, Droti (7m7 l^Vanfai*; t. II, airit. 367, p. 541.

Duranton, i>roi< i'Vanfat*, 1. 16, p. 419j No. 403.

~ Dallos, Juritp. ginirale du Royaume, t. 12, vo. Vente, c. 1, 8. 4, Art. 1, § 1,

p. 904. -.^.r ' -
.

- :

Et quelqoes-nns des arrSts ci-dessofl.

D'autres antears et certains arrflta n'exigent pas mSme des offres Irr^galiArefl

oa verbales; ils se contentent d'ane manif(^tation de Ia« voIont6 dtt Tendtior

d'exeroer.la faoalt^ de rachat. >

V*
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Maroad^, t. 6, p. 302, sur I'art. 1662,

Sirey, Codes annpiis, SuppUment, p. 396, eur I'art. 1662,
Troplong, Vente, No. 72.'?, & la fin semble aussi penoher vers oette opinion.
Vaieille, Prescription, t. 2, No, 625.

Arrflt do Bcsan9on du 20 man 1809, dans Sirey, Recueil Giniral, 1809-.
1811, IT, p. 42. ; /

Arr6t de la Cour de Cassation, du 5 ftvrier 1866, dans Sirey* Rec,6en
1856, p. 671.

Ainsi c« point particulicr n» ijarait pas encore bien d^teraiin^ ; mais oe qui
•St certain, o'est que les aulcur^ riiSme les.plus s6vdre8, et Icsangts les plus exi-
geantfl, sc contenteut d'offrcs irr^^uH^res 09 verbales, ou labiaies; snivant I'expres-
•ion de Troplong.,

^ ^^ ~ '^aXv <^ -k- . , *\ '

'""
"

Tkoisiemb Proposition. I)pifc^fclidnJdrtrtt^W^^^^ qoe par eorit,
' \

ontM faitcs dans la cause actuelfe|»1r I'intimi i rapjielaht.

Elles pnt 4te faite ampleuient, et pour|j«tablir. je rtfdre au temoignage de
M. de Bellefeuille, le procureur de I'intini^, qui affirme avoir ^rit deux fois bk

I'appelant pour Tinformer que I'intimtf voulait exeroer 1» faculty de r^m^re stipul^e
i Facte du 31 mars 1865, qu'il avai<i I'argent pr^t pour payer I'appelant, et qu'il

^
TOulait savoir leohiffrede la somme qui dcvuit Stre rembours^e 4 I'appelant, II
affirme aussi avoir eu avcc I'appelant deux ou trois entrevucs sur le mgme sujet

.

et dans lesquelles les mfimes demandes furent faites i oe dernier. CtA lettres et
ces demandes verbales ne produisirent aucun rdsultat. Ij'appelant d^sireux,
sans doute de continuer i retirer le plus longtenips jwssible so[i inter«t de douze
pour cent par an sur la somme dont le paicment formait la condition du rdmer^, '

persistait a difi"drer oette affaire, et i cikrnlner le riglement eh longueur.

QuATBiEME PaoPOsiTioN. Les d^mj^rches deM.de BeliefeuiHe, tant Sorites
que verbales, sont prouyees par une preuk legale. )

Telle est la derniliore question qui se preaente a Tcxamen. /
Elles le sont incontestablement oomme le fera voir- une brieveWapitulation

dcs faits et de la procedure. .
,

Ils'agissait de prouver dcs offres verbules *t des.offres Writes, quoiqiie irr^u-^
•litres, faites par le procureur de I'intim^ 4 I'appelant, du montai»t d^pos^ en
oette cause, $306 : en un mot, il fallait 6lablir dela part de l'inti&6 ou de sod
procureur, une manifestation de volonte de retraire la propri^te vendue. '

L'appelant, interrog^ sur faits et articles, admet d'abord (au 8e ilterrogatoire) .

que le procureur de l*intim6 lui a ecJrit au sujet de I'affaire qui fwt I'objet de la
contestation en oette cause. *\

[

. Interrog6 comme t^moin, I'appelant Tadmet encore. II reconnait avoir regu
one lettre de'M. de Bellbftfuille, le procureur de I'intimd, lulXdemaodant quand
il ppurrait le voirau sujet de cette affaire. - \

C'est \k assur^ment un oommenoement de preuve par forit qiji permet de
completer par t^ipoin la preuve du fait contest<5 ; car, dit l^esLiron, (^Preuve
tetdmoniale, p. 195, no. 346) " on appelle commencement de p^ulire par 4ent,
tout acte dmand de celui centre leque! la demande est forib^e, ou de celui^ui le

repr^Dte^i -vgai«emblab|»-Ufait--rt

\--v
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*v
Penonne ne niou qti« oe que le d^r«ndear «dmet, rend extrdmement vrti- ciu.

aemblablea les.oBfrlPSverbales, fr^entes et r^p^t^cs faites k I'appelant par st.

JA.4e Bellefenille et ^BOQnMes dang lo t^moignage de oe dernier.

Cette preave est dooa jklgale. Lo jugement de la Oour Sup^rievre et colui de
la Cour de B^vision I'ont reoonno.

Aiba^ done, pour resamer toute cause, I'nrt. 1646 du Code Ciyii-du Bat-

Canada, \(^ est Tart 1673 du Code Nupoldon, n'exige pas d'oflfres r^elles et

oonsi ;na^on kvant que lo vendear no puisse ezeroer la faculty de r6m6r&. Le
plus lue Von puiSse induire de cot article, d'aprds les commentateurs de I'art.

1673 da Code Napofeim et los arrets fran^^ais, o'estqu'il faut des oflfres verbales

oulal Hales. Or ces offrteont^t^ faites, cela est prouve.
Eiifin, par I'acte de ve^fe & r6indr6 dont 11 est ioi question, I'lntimtf avail

droit de reprendre la propriety a son ftge de majority, et il arait un d^lai d'un an
aprds sa majority pour ^Jliyer le prix. II n'dlait done pas oblige de faire auoune
oflfire avant de pouvoir eziger quo sa propri^td lui fut remise. 1 8^1 a fait des
flffres et consignation en intentint la pr^sente action, 9a et^ pour se lib^rer de
I'interet de 12 p. 100 qu'il ^Jait tenu de payer on vertu du dit acte.

Puisque I'Intimd a fait U^^ulMII itait tenn do faire par la loi, pourquoi
«erait-il oblige de payer ^^^BHk >K>ii action, laquelle est rcoonnue bien fondte

meme d'apr^s le jugcmen|||PPI^dr Sup6rieure ? pourquoi I'appelant, oomme
dans les cas ordinaires, no eefait-il pas oondamn^ aux frais? Lequel est en
defaut d'aocomplir sa part de ce contrat bilateral? Est-oe I'lntim^ ou I'ap-

pelant ? L'Intini6 a manifest^ & plusieurs reprises et d'une maiiidre s^rieuse sa

Tolontd de reprendre sa propri^t($ et d'ex^outer les prestations qui lui sent im-
posdes. L'appelant, au contraire, a toujoifrs n^gligfi et refus^ de lui faire con-

naitre le obiffre de ces prestations et des intSrSts qui devaient les acoompagner,

«t n'a jamais accompli sa part du contrat bilateral, o'cstcl^dire la restitution de
rimmeuble vendu. A rheore qu'il est cot immeubla est encore la propri^td de
l'appelant. II est bien vrai que dans sa defense le ' d^fcndenr a annoncd son

intention de remettre la propriety en question ; mais il n'a pas encore ex^ut^
cette intention, et tout en annongantsolennellement cette intention, ilademand^
le d^bout^ pur et simple de Taction du demandcur.

Du reste, depuis quand I'intention de remettre la propridtS vendue & T6va&r4

fluffit-elle pour lib^rer I'acheteur? U faut plus qu'une intention: il faut une
remise ou retrocession r^Ue de rimmeuble par racheteur au vendear. Voili la

prestation qui inoombe & Tacbeteur dans la vente & rdm6r6; voil& sa part d'obli-

gation dans ce contrat bilateral. Collia du vendear, o'est d^abord, do manifester

8a volontd d'exeroer son droit de r6m^^, et puis ensuite de payer la somme con-

venue lorsque Tacboteur lai rend te prdpriet^. Rien no Toblige de payer aupa-

ravant. Comment done le d^fendeur beut-il venir se plaindre qu'on ne lui ait

pas fait d'offres avant I'institution de Taction, qaand lai-mdme est tellement ea

defaut de rempliraa.part de prestat^>n 7

Enfip Tlntim^, aprds plusieurS mois die pourparlers qui semblaient no devoir .

prodaire aacan r^saltat, a intents 1$ prdsenit^ action avec offres et consignations

pour mettre un terme aux lonrds int^rfitp que l'appelant le for9ait de payer.

Z. OoriM
•t <

Q«raulii.
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Chi.

St.

z.^Dorion Sous toutfis 0C8 ciroonstnnoes, il -^mble ^uo oe tribunaL ne pouVra h^siter ud
ucrman,. iDstant & wnfiriiier le jugemoiU rei»du par la Cour de Revision.

- Jugcment'confirmantoclui de la Cour de Revision.
Dorion 4& Kelly; poiir I'appclant: "

J. 0. Turffcon, four l'i\^6. .

' '
, .

•, / GOURDE CIRCUIT, 1871."

J^
'

MONTREAL, 29 MARS 1871. • ""

'

' Cloram BeAUDRt, J.
* "

No. 1364. '

"
'

'
,

"

,
' fhibault vs. Coderre.. y .

'•

Jrou.-Qu'ui. plaldoycr au mirifo dani uno c«um an-dosMiiide |fiO. prodult *)» ,ulte d'uie excontlon
prtllmina re rfolt Ctrc rovu'Ban* hon<#alre par le^pfflor. .i I'hoBor.lrt requlB par la loi et l"
4ailf. 8ur la coi.teBl^tlon d'une action de cette ola«ie, a <t« pay« tui; I'exceptlon prfeliminalr..

<j5 . Le demandcur en cette cause avait >our8uivi le d^fendeur par tfne action en •

expuIsiojiJa Inquelle iliftvait jofnt uhe deniande de ?9.75,'pbiH^leyer.

,. Le di^fendeur r^pdndit a cette action par une exception & la forme qu'il pro-
duisit en payant. rhonoraire da ^0 ccntfns, fequis par Ictarif pour la contesta-,
iion dcs actions do cette' clasiie.

'

. ,
•

Efl second lieu, $t apres que la Cour eut ^adjugd sur l'exc<?ption A la fdrine,'

il produisit un plaidoyer au nitrite quo lo grcffier re^u et pirrapha, sans exi<»cr
un nouvel honorali'e.

'
-

^ ,
'

°

.

LorS de I'audition au nv(?rite, le demandcur fit.motton pour' faire rejeter ce
plaidoyer du dossier, parce qu'il n'^tjit pas revgtu du timbre requis par la loi et

'les Regies de -Pratique vet a I'app.l^do ga.prdtentiori,jcita la 24c' r^gle do la

G. C, -qui-^ lit commcj, suit

:

"f '\' ' /
"Le greiB5er ne recevra aucun plaidoyer oU ^rit li, moins que I'honorau'e

requis par la loi pour la productiiop de ce'-plaidoyer ou ^rit, ne'soit pay4." 7
' J.'G. D'Amour, pour lo defendeur, soutint qu'en pareil oas, aucun/liono-
ratre nouveau nj^tait rpquis, et que le tarif n'imposait, en oe cas, aucun b^oraire
particulier pour la production d'un plaidoyer au m^rite. T)ans les^tuses au-
dessousde «60, 1'liMge constant avait toujours 6t6 de ne' payer -^'un seul et
memo h6noraire, sur la contestation de ces actions, qu6 cetfe jjtfestatipo ec fit

au moyen d'exceptiona-^pr^nmWiaires Qu 'simplement par Un plaidoy6r au m<Jrite.

Led^endeurn^taitpas d'ailleur»WjJ4faBt,et80B plaiaoyer au mdrito avait
^t^ re|;u et paraph^ par le greffier. '

• ,' '.

Per Curiam :—Nttl doutequesi le tarif imposait unJionoraire particulier
sur les plaidoyers au m^rite dans les causes au-deSlious M$eO, celui du defen-
deur ne pounraitfitrecoiisid^re oomme produit r^gulidrement ; mais le tarif etant
silenoieux i cet ^gard, et la «omme de 30 centins, sepl honoraire exig< sur la

coptestation des a^Ons de oette classe, ayant ^t*5 pay6e sur I'exception a la

forme, la motion du demandeur doit 6tre. rejet^e et l«|Jlaidoyer du defendeur
admis. v-^v--, .;

^ - _-;.^. --^:--.--.— ..
-. ... . -,:^^.--. :..>

^ ' . > _ .
Motion rejetiSe et plaidojKr adAis.

7%t&au// <i& J^areau, pour demandear.
<7i G'. Z)^4.mour,-'pour defendeur.

(j.6h,iJ.) »
'

~

\.
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OP QUEEN'S BENCH, Ig-^l.

' Im Chambkbs.

. , ^ MONTRBAL, tSTH NOYKMBBR, 1871. -

Coram I)auimdND, J. **
^

-
,. Expa^te Cre6d*«o, ^

. Petitioner for a Writ of flatewCoVyu*.

•HiiD-Ut Th.t 4 writ of ftoAew conm, wUi Iw sranted tajhe oaa. of a'defendtnt eonflnad In
'

gaol on •mu ofcontrofnte par cor^M by reason of* retel/<ONd>«Mc« (I)
and -That the debtor in soolr a caw who hat been onoe diioharged, It no longer liable to Doerolve

npriwMuient for the Mipu debt, a» the aet oomdiitted bj him la an oOtnoe in theHtm mentkineA
In eectlon eleven of chapter 96 of the Coij«ol.8Um«e forYower Canada. ,. JZ^^
In a suit No. 2123 of &. A. Massue, plaintiff, against J. G. Crebassa^defen-

<lant, before the Superior Court»p Montreal, a jiSgment was rendered on the
3l8t of May, 1864, .(Borthelot, J.) orderihg the eontrainte par corps of the
defendant for baring committed A r^ttiowA ^tM/tce in- o^posingihe sheriff of
the dbtrict of Ricbeli^u making Miiure of his goods and* ohMtels, on the 23rd
Apra,1864. .,

^

^"
Thjs judgment orders the sheriff,of the district of Richoliea to arrest the

defendant within hjs rdistrict, and to confine him in the common gaol of th« ^
district of fiichelieti until he satisfies the judgment, according to the provi-

•

flions then in force, cintained in .sections 141 and 209 oi^ chapter 83 of the
Consolidated Statutis^for Lower Canada, and 25 deo. 3t0li. 2, section '39, andn
22Vict.,ch.^, sect, sr, in 1858.' - ^^ 'f ', ^- '.

This judgment was confirmed in appeal, on the 8th Mar^b, 1866. * •

*

In the year 1866, the defendant was arr«isted unV i^4n^<ii)rconii^dinte^-
par corps.'in^pxinnajice of th6:^.ibove judgment ;\but he ^afliberated- rfpon'a
wnVof Viafteaa cor^ji/*, granted in cbimberg at JMotftlfeai, (l)rummond, J.) ',

uppn informalities aUeged t><exist in said writ of^ntmnti, sueh as the omis-'
'

fiio'n of the details and of the amount qf certain dosts, &^-^t ' " ",

The plvntiff bqd opposed the gi-anting Tof the wri(;^.aoi«a« cor^^ and the
discharge of the defendant, wbo was confii^ed' In gaol undfer eiv& process, .j

On the9th November, 1871, tfte plaintiff, *?hopB judgipeft was whollyiunsa-
tisfied, is8ue4^ .another writ of eontrainte par corps agilii^t the defendant, >

relying on ^he fact that the |jscharge of his debtor n6ir having been obtained by '

teason of «f^ of the caus^ iet forth in article J93 of the Code of ]C!ivil Proee-
dure, nor behaviRg been discharged by reaebn of default of jMiyment of an
alimentary allowance, he, the said defencfant( accord^g to the pravisionk of
aij^le 795 of the Code of Civil Procedure, wa^ iable to «oenSive imprisdnmentfor .

the same debt. K " • / m^^' * '- T •.

The defendant, haidng been arrested and confined ip tfce ison^on gaol of the ,

'

<lwfnV ofRichelieu; according to the lenor of tfie judgment as riBnderei, and not in •-

. _^
^

.—_—_^

—
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the oommoo gti«l f)f th# diatriot off Montreal, being the dhtriot in which the writ
of cnn/niin/eiHMucd, in apoordanoe with the proTisions of the trtiele 789 C. C. P.,
in foree more than a jear after the judgment rendered on the Slat day of
May, 1864, to wit, on the 28th June*, 1867, applied for a writ of Kaheat eorpui.
The petitioner for the writ of hahta$ eorput issued oil the 1 3th November, 1871,
—by his oonnsel, Mr. Kerr^raiaed aoTerarobjeotiona to the aoiBcienoy of the writ
of contrainte and to the I^ity of his arreat under it. ,.

He urged in his petition the illegality of his coercive imprisonment a seoond^

time;- he invok^ the maxim of the criminal hw-^-^non bi$ in idem; and
cited, in suppqaLof this proposition, chap. 95 section 11 of the Cons. Stet. for
Lower Canada and the coae of Elmire Prince not reported in any Uw Reports. (I

)

'

r' >

;*

\

(1) COURT OP QDCfeN'S BENCH. ^

'
• W TACATIOII.* . * •

TuuDAT, March 29, 1863.

' . #- Before the Hon- TRoma CoBHMS Atlwin. i '
.

^
Exparte Elmiu Pbinos, /or Writ t^f Babeat Corput.—Thn petitioner in this instance

had been imprisoned in the common gaol of this district, from the month of September last,

in Tirtne of a writ, pdrimrting to be a writ of eoittrainte par eorpt, issued' in a case
wherein one Ollre Harcotte was plaintiff, and the petitioner was defendant, firom the
Circuit Court for the Montreal Circuit

The alleged ground of commitment was, that she had refused' to f«prA«n<«r, dellTer up^
'

certain goodsand chattels to which she had been appointed guardian according to Taw,
.seised under^be writ of taisie gagerie in the above cause issued.

A petition for a writ of Habeas^ Corpus was now presented, praying for her release, oo'
the ground of nullities apparent on the face of the copy of the coinmitment, furnished
by the gaoler. t

,

Mr. Driscoll, on the part of the Crown, declared that he had no objection to the
° enlargement of the prisoner. He had no doubt whatsoerer oi^ his mind that the eommit>
ment was bad, from the want ofatt^ altematiTo being given to the petitioner; in default
of payment, she was condemneidjto perpetual imprisonment The commitment should
have contained the alternative ofItbaTepresenUtion of the eActs originally seized.

Mr. Papin, the attorney for thd plaintiff in this case, afipeared, and urged that, being a
eiyil suit, giving a judgment on the commitment would, in fact, be coqMita|fapg His
Honor a Gonrt of Review for jilidgments pronounced in parallel casea in'theCircuit
Court

!

Mr. Kerr, for the petitioner, drew attention to. the fact that there was no sum expressed
in the writ of eontrainle par eorpf or commitment, on payment of which the petitioner

might bs/discharged, the word^ being, "until she shall have paid the amount ot^
the jndgmsnt against her, in capital, interest and coats, together with seventeen shillings

and nine pence costs accmed on the rule declared absolute as aforesaid, with three
shillings and sixpence, cost of th^ wirl^ and jour own fees." There were, to be sue,
soma letten and figures at the ^itom of the first page, pnrportbg to be a statement of
the debt, ctyts and snb-costs'in the ease ; but thero.was no leferen^ made to this state-

iMnt in the body of the commitment Even tabng ^t for granted that lefonnoa had
been made to it still the snms being in fignrea inflien of lettera, it would be bad, as aot
being auffieiehtly certain.

The writ of Sabeaa Corpus was ordered to issue, returnable immediately.
Qa the return of the writ, His Honor proeaaded to render judgment . J^

M V
:"''*'" ??i'^
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The^titioner aim oitecl the chtpler 110, mo. 13, of the Cona. Sut. fofL. C\,

«Dd the article 789 of the Code of Civil Procedure, to $how that thejefen^ut
ough't to have beea confined in t^e oommoo gaol of the district of Montreal, the

Code of Civil Procedure having auperseded and overruled the terma of the judg-
ment. /

Several other objections were also raised and. discussed, but not necessarily

decided. The plaintiff, by his counsel, Mr. Lafrenaye, contended : 1st. That a
writ of Habea$ Corptu will not be granted in the case of a defendant confined in

gaol on civil process. (1)

2nd. That the debtor is liable to a second coercive imprisonment, eontrainte

par corpt, if he has been discharged on other grounds than those mentioned in

articles 793, 794 and.795 C. C P. Under the French Vaw : Teulet, Codes Anno-
t^8, page 244, art. du Code de Procedure Franjais, 804, page ^ 6, No^. 1, 2, 17,
18, 1 9 und 20. Under the English Lai<^: Eogli^h Law and Eqi lity Reports, toI,

24, anno 1864, page 146; Exj^arteEggingtbn, and page 16(K £rl{, J.'s re.

marks. The chap. US, sec. 11 of the Cons. Stat, for Lower Canada applies only
to criminal offences and not to oivjl process^

3rd. That the Code ofOivil Procedure had no retQi|aotive effectjipon t^rder
in the judgment quoad the gaol ofthe distjfct;^ article 1360.

*'

On the return of the writ. His Honorj proceeded to render judgment.

The parties having been fullv heard before me, I find two questi«BB raised by

.

the petition for Haheat Co?^* ;h)th, howevef^ constitute in reality but orfe.

Strictly speiking, I have only to d^ide the reasons assigned in the petitionl I
was right when I first decided 'that the petitioner should be ^sohaiged at the
time of his first arrest. The chap, 95, C. S. L. C, sec. 11, w^ich is the old law,
protibits the unjust vexation by ^iterated commitiuents for tho same offence;

A.
Rspart*

Apart from the technical objections wgardirfg the fotm of this eontraintt par torp$ or
commitment, wbieh are insoperable, even supposing (ba^ the present writ had been drnrn
<«refully, in lieu gf negligently, that the gums which the peUtioner had to pay btefote being

^,
liberated were clearly written and expressed, still I have great doubU astq the fact wbe-
therthe Legislature has not, by the Act 12Vic., cH. 42, abolished all recourse .by land-

i lords against their tenants (par eorpt) in the event, of their not producing, whendulV
requiiwd therein, the eflTects entrusted to their charge by ^he operation of the law, in'cas^
c( laUie-gafferie^' _, - ; ,^ ' . • .•

,
The teoani created, guardian by the bperatlon oflaw to th« *aiiii>.ffagerie does 'not

come within the«xceptions created by that Statute "to its general effects. , The Act 12
Vic, ch. 42, abolishes the writ ot capias ad tal^faeiendim, and also all oih'er w^Lto of
execution against the person, with the excepUons contaiaM in the 15th section -^The
present case does not fall within those exceptions ; therefore, it isstill a qnesUon undeter-

' mined, though one about wliicr I have little doubt. But this point dues not come up at
present. The cotiimitment or eontrainit in this case is parUy bad on tiie face of it. I
eannot aUow the liberty of the subject to be infringed upon, as it ipAthe pKseAt in-
sUnce, and, therefore, order ^her to be diacMffI'd. The learned JudgeSferted to Paler

- on Convictions, p. 266. And prisoner was discharged.
. M ~ '•

(1) 8 L. e. Reporte, page 21«, Qarber vi O'flara, Exparte Mereiire petUioner for a wrU
^ttiaheai Corpus for his discharge from ooerciv* .imprisonment, by reason ofa r««/tt«i
djvttiet, in Obambert, at Montreal, Aylwin, J. Decision not reported. See 6L C
"qtattSi^ay !(», a» to tlw Mature of the «Sfe-«-fare.-R, p. 385, Bxpane Pffnlghne

111
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whether the Qml tliRoharge takes pluco by roama .of a varianoe or not, it in

indifferent. •
,

This is the same cause of arrest for the same offunoe. The nuthoritios of the

plaintiff's counsel do not apply. I niust put th& law into execution., This is not

an inipriHonmcnt for debt, but for an offence against the law. It was relisting

a bailiff in the execution of his duty, and it is punilhable more severely

than any misdemeanor, inasmuch as the debtor- is bound to remain ^n gaol the

whole time of his natural life, if he oantiot pay the debt, being the amount of

"

the judgment recovered against him by the plaintiff. If a man steals £500l'h>)

is sentenced to a certain number of years in the penitentiary, but the law in the

present case is much more severe. I maintain that Ijy law it is an offende within

., iho meaning of the Statute, ch. 95, sec. 11. The petitioner was dischargee! once
' and I am bound by the same law to discharge him again^

The judgment ordering the mode of its execution was good whea pronounced,
and according to the law of the land; but th? law now in force, art. 789,
C. 0. P., must override that judgment, so far as its mode of execuUon go©g, but

,

the judgment would not fall tt) the ground for that reason.
'

/
Suppose that another writ would issue—but 1 decide that it cannot thi^t

yrit would have to be executed accordini? tfo the law now in force. <

I will order that the petitioner be discharged in the usual form, as it ia.not

necessary to enter any. reason in the order of disohar<.'e. '/
The causes in the writ of contrainte par corpt being insufficient to warrant

his arrest, the petitioner is discharged.
, , ,

ATerr, attorney for petitioner.

,
X«/re»(»_y«, attorney for plaintiff.

(P.*? L.) ^

•».^ L,' '
, " , . "" MONTRBAL^ 24th NOVEMBER, 1871

"' In Chambers. '
..,

',

'' " •* Corufn Drumhoi^, J.

" ''
.; y ^SJ7>a«e PAPIN,

'

'•.
,

Petitiontrfor a Writ 0/ Babeat Corput. 2^ /

IlBLD-lBt. Th»t the powers conferred by the Local Act ofthe Prorinoe ofQu^cc, contained in stctloij
17 of the 32 VIot., oh. 70, on the CorporaUon of Uontreal for cumulaU«-e punkhmenfai therein
enacted, are anconstltutlbnal. •, ' \ ~~

*

2nd. That the By-Law of tlie Corporation oftheCityof Montreal, impoi^nirl One and impriaon.

?.*^'. 11''^.'"'"""'"°° "*""' P™'!«**<'"» •«»»»»' «»«"»>"?«, made under the provii-lon. oi the
Statute 82 Via. chap, 70, section 17, passed by the LeRUI»ture of^Quebec in 1889, is nuU and
void, inasmuch as By the British ^orth America Act. 1887, section 92, sub-seotlon 16, the
punishmenc Imposed t)yj>>c4l Legblatures tor an o«nce, against iu own laws.- cannot b«
cumulative. /

• 1

"the Recorder's Court for the City of Montreal^ the petitioner was convicted
'"]bJing in a tavern in the city, contrairy tothe By-Law in such oaae made

i^idod, and was co^diBmned t,o gay a fine of120, cLi to be imprisoaed for
two months, and was, in consequence, oommitt^ *to tl^e oommon gaol about the
2nd November, 1871. A writ of Habeas Corpus wa$ issued, and the case was
argued in Chambers. Thd Counsel for the petitioner, anfongst other objections
tothe conviction and comiaitmeB^ fleB*^^'^^'^ *ii.«/ *i.^ T.~.l..i-t-l- '-c /\—u—
exceeded its authority in granjtng to the Corponttion of Montreal, by the Act

"X ^
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SUPERIOR COURT, I87I.

32 Viot..
0^, 70, .00. 17. tfae powen of punl.hmont for infraction of by-Uw8 moreexten..T, th.n ,t po«e«ed itaolf with reapoo. to offondcn. «g.i„st ita ownlT

j^y
that Loo.. Act the Corporation i. vested with the right of la,plg . c -«:

hunre pun,.ha.ont, fine and in.pri«,nment, whcrt,a« the Local WiSTtun, doc. not

• cb. 3, SCO. 92, aab-sea. 16.
^

,
-

^'

whSTr"*'. r^'^^"
"o-M'-Port-nt point to be conaidcrod ia\he extent towhich the Local Legislature can empower the Corporation to punish bTfincs. impri-sonment or both, parUea detected in the infraction of the by-laws. The L«,al .

LegiHlature, under the 32 Viet, eh. 70. 1869, cannot endow Municipal Corpora-
ions with powers of punishment for infraction of tliair by-laws moro'extensivo

t'l 'i^iT"? '"t^i
7'*' *"^"*'"*"*" '^'^' ^"^"'' ^"'•' America Act, 1^67.30 and 31 Viet ch. 3. s^t. 92, sub-sec. IB. are as follows: "m impositioA of

punishment by fine, p^alty or imprisonment for enforcing any bw of the
Provinee made in relation to any matter coming within any of the%la8s«, of
subjects enumerated m this section." Therefore the puni^hmeht ituposed by ^.

i^al Legislatures on an offence cannot be cumulative ; it must be either fine
penalty or imprisonment

;
it cannot be fine and imprisonment. This provision:

tbereforo, limits the whole of the powers of imposing ptmishmerit by ProvinclS
l^gishtures, and they cannot grant to Corporations any greater powefs of

'

punishment than they possess themselves, so that the 32 Vic. ch. 70 sec 17 iiiv
clearly uncomtitutional in so far as it assumes to authoriao the im'position 'of^
pupishment by fine and imprisonment for an infraction iof a by^aw of the Citv

'

of Montreal. This section 17, of the 32 Vict., oh. 70. being tLe clause relied •

on to maintain the commitment and conviction in this matter, Papin havine
been condemned to pay $20 and to be imprisoned for two months, it is clear
thA both conviofion and oo^imitment are null and void. The i/etitioner must
therefore b6 disolyiE^ed. ^ ^

if^, attorn;y for petitioner.
'^

" Order for his dischaige granted.-

J)evlin, attorney for the Corporation of Montreal.'

(p.B. L.) ' *.

V

SUPERIOR POURT, 1871(.

'^MONXMAL, 30th SBPTEMBKR, ldt|. - 1

;

' No.1786.
.'•.'.'•

C5?m»i Behthblot, J. «
. ,

'

,

' PhUlipfetahYB. Joseph, |

^'*'~^'^L!I''*r
'**'"«°?"»' •"«'«"»« • PO'^ of Attorner. hi oolleoted but not paid wer •dividend awuded pl.Ii.tUtk by • Court of Bwkniptoy.lthe pUlnUflk'.woonrii to not

M^nflned fo an aetlon to aooonnt, but they may toe for tlM qwoUo mm awarded by sneh
Conrt 0^ Bankmptey.

Iff

r-4-,.

**f.

Philli{>B A SoiiB„ of tiondon, Englaiid, against the defendant to reoOTwaiamof

Viv

V ;.aS t\



330 StlPKlllOR COl'RT, 1871.

'hUUpa 1)1

Jamiph.

I

^

monojr oollMied Jtf the defondant, hat nerer paid to tha pUintiflii. Tha (bela^
tionaeUi'up: *;

'

,
' |

- That, previous to tha 3rd Ootobor, 1848, tha Arm of BanJamiD Hart k Co.,
of Montreal, were indebted to tha firm of LawranoA Phiilipa k Sobs in tha am
of £6042.18

; that the flrm of Uonjamtn Hart & Co., at Montraal, on tifa 13th
September, 1848, declared themaalTM bankrupl ; that at Montraal, on or
•bout tiM 3rd Ootobor, 1848, the said defendant, acting aa the at'tome; of tha firm
of Lawrence Phiilipa & 8on», under and by virtue of a power of attornej dulj
aioouted at the Ci^y of Lond«n,:27th JanunrW 1848, fyleda olaiiA in the Court
of Bankruptcy for the Dintrict oMIootraal fl>/th« wid Hum of £5042.18;

That aftorwarda, to wit, on th°a 17lh J^ioa, I«i3, a first and flnid

dividend was declared on Iha said bankrupt\ estate, and the 8%id firm of
Lawrebce rhillipa & Sods was awarded a .jc^vidond of £123,7.4; that,

on. the Srd November, ISB?, Ocoi^ga W«di^, the official assignee in

the said matter, paid tho said dividendf tc/ ik« said defendant, acting

s the agent of the then existing firm Af Lawrant^ Phillips k Sons; that tha

aid defendant never paid over tbe said dividend; to thb said firm, but fVauda-

lently appropriated to his own use the said dividend, and never notified nor*

informed the said then existing firm of Lawrence Phillips & Sons, or any of tha

partners thereof, thut he had over received any sum of money from the said estate,

though requested ; and concludes by asking for a condemnation against Josaph for

£123. 7. 4, and interest from tho dute of payment of the said dividend.

The defendant demurred to the above, alleging,

Ist. That the plaintiffs are not in law entitled to claim a specific sum of money,

but that the plaintiffs should have brought the actio mandati, asking the Court
to oond(pm th'b 'defendant to render an account.

2nd. That no other action than tha actio mandati to render an account can be

azercised jn law by tho principal against his agent.

Thtf plaintiffs referred to the following oases :

Imclerc vs. Roy, Bobertson's Digest, page 18, and K. B. Q. 1817.

Duhord vs. Roy, BobertRon's Digest, p. 19, and K. B. Q. 1818, and Bevue de'

'''Legislation, vol. I, p. 352.

Leclerc vs. Rou, Bobertson's Digest, p. 1, and K. B. Q, 1809.

PhilUp$ vs. Fyshe, 25 January, 1865,—same point raised by peremptory

exception in law. Judgment for plaintiffs by Hon. Mr. Justice i^dgley.

Judgment dismissing demurrer with costs.

Dunlop ds Lyman, for plaintifls.

(7. Jbse/)%, for defendant. , -.'.,.

R. Roy, Q.C., wnnael.

**m,
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STRAClfAN BRTHUNE, Q. C.

^Aoa.AMANOORMUtt:— Kiif Oamiiir.
*

Action l>iTiToiM:—ri'fc Praotiok.

Action PupDuiMi—Kiiiif XoNioipALiTim.

" PomuiqiRi:-Ad, caDnot be nMint«in«d, with r«ip«ct to tb« uerotot
of a lerrttude, without netting up In the decUntioa the Utie of the Mrri.
tude. (CroM «f. Jndah, 0. ofR.) J^ ^.

AppiAL :-An, ought to be allowed firom an interlooutorj judgment whioh cannot ke
remedied bjr the 6oal judgment, unleti the Court ii clearij o? opinion that
the judgment complained of must be conBrmed. (Gheaey m. Frigon et

:-Where MTeral parties acting jolotlj ai exiouton haTabeynalloiiiil*;

"

to appeal to Her Majestjr in Her P. (J., aad one of them diiarowi the act
of the attorueya of record, applying to put in aecurit/ for them jolnUr
and refuses to participate in the proceedings in appeal, the applloalloo so
to put in securttr will be rejected. (Uuir et al., appellants, and Muir
respondent, Q. B ..........\i .„.,

'

;• :-f«««^*P»rty appealing to th. p. O.hasi'reh'securV^^

,
and has fyled a declaration that be has no objection to execution goinc
out for the condemnation money, the Court will not allow the record td

, ^
be remitted to the Court below, in order to enforce such execoUon
(Painohaud «t al., appellants, and Hadon et al., respondents, Q B

)

112
ABTicpiATioi* or Facts :-Nff cobU for, or for answers thereto, will be allowed wton

the articulaUoii Is merely general. (Qu6rin vt. Matte, 0. of R.) «»

;

' *iT.|^o..,fc,t. ......."°: t.'^:^"^'^
ATToiWit :-An, is liable in a direct action for the recorery of a specific sum aliend

to have been collected by him, as a dividend in • Court of Bankrunkr
and the principal In such a case is not limited to the mere actio nj^tui~

' (Phillips etal.M. Joseph, 8. C.) .....„..„"
• Bi^iriT SociiTT:-The LegisUture of Quebec has no power to pass an Act, auiiiriil

;
ing a benefit society to compel a widow of 1^ deceawd member to ijBoeiTo
»200 once for all, instead of a life rent of Ifi weekly, on the ground that

\

7»

society wa *mt»ii wr A7 Acr, ffia
Dominion Parliament has excIusiTC jorisdioUon in aU matters of in^liTesK

\
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»MM« TO PhlMCHfAt MATTIU.

Biu or RI0II4NOI ;- WiMn • bank lilicuunta

• ch«'«k for ib« |ir«cr««lii, mmi J,

fln»bU tt th»r««lth to rvitn »

4 ft (tnft by bira oa B, and aocapit
i»eri It lo A for tnuumiMlun lu H, to

I for ft (imiUr Mnoiint, drawn bjr A aad
loo, ami about tu fall dutat tha branch
s fai^li or A'» rc|>r«Mniatlun, ftMuiancft

itjr, hu»«r»r, ttitm H) that 1) will aootpt
cluck, and, bafura iMiug it, ba« know.

tit

1(10

# acerpicd bjr H for A'l acct)mnio(

of tilt baak whcra U ruidM, on
afl^underiaki>i( (without auti

tha naw dmfl, and H t«c«i*»a

kdga of tba tran.action a. b«t^««a A a.id iba bank, B Moiioi l«.alW „-
tb. chack to rati™ bU own aoXp.anca oa tba old d^fv wuLlt aC."!!
th. ft.w on.. (T9rr..ic. ft ••(, appalUn.., and iba Hank of Britiab Nurib
AnirrioM, rvtpondcnf, q. B.).i

Boag*«,:-Aj«tUory aoilon will not H. La'aftiia^ei' ,Boro:ch;;;;;t;„"';^~
"f

' '''^"'"K- •»'•'* *'"» ffen-f. on U« lina of diriilou batWM^ tha plaJa.
tiri and d.frndanf. lota, a/qulred bjr ibem from a common aw«r. wte."

"

•uch erection baa barn ,mJM with tba knowl.dga and con«,nt ofS
parlj complaining, and .piclallj .o In lb. abacnc. of. any twal bornZ
oftb.Kt|*CtlTaproportie*/ (Martin w.Jonea, 0. of R ) «

Cftru. .0 ""'"-""-"^^-j-An aftlda.it for, grounded on the dapar.u« of" tba" d«f.nl

Tur '.!!i , M
°'* ""' ""T ""' "" "•I'*"""' »f «l«fwdant tcilt d.|.rl»a

plainiiB of hi. r.cour.0, |^i U wordad " wbarab/ th« plaintiff «4« be d«-
pr.T.d of hi. remedy, 4c.> I. bftd, aad will ba .it ..id,. (Bojd ». tZ,
Hi y.) ui J.

'

.
,

,. I0»
t>j iMstltlon In tenn, for the quaabinn of ft writ
iiig ia more regular, under the Code of c! P
(Worthcn ui. Holt, 8. 0.)*..;

,^4. tei

n

" .—-A defeudiant roaj

o(e<t/iiai, and luoh pro©
tbaa to apj.ljr by motioi

" :-When tha wr.t ha. I^ued on the order of a protho'noUry, wOiig In ibeabnenceofa judge, on^a claim for "unliquidated d.,„Hge,," a j^tiiiou,
.

condudiug with a g.n,ial prayer to quaah the writ and to discharge the
defuodaut .uclmlea an Uplieation to reviao the order of the prothonoUry.

:- Ejren when .he .m|unt of bail' fi«d l.'noVe.ceMlVei'the'S^
qua,h he writ if it appear that, under the ciroum.Uncea diadoaed by tba
affiduvit. It wftH l,.di«feel in the prothono.ary to allow the remedy affor-

n J: ^' "'*'*"*' *""* "•? *•'''""" ordering an enauttt. (Do )OA....R ;_The reapondent wm nJt re«,.o„aible for the loaa of a trunk »id to'conui"
» largo aum ol money which the ap|)ellant left in charge of the baggag.
''••"I'*'- «""'«'/ to ibe advice .nd inatructiona of the cfcptain of tl

101

lUI

t:

^,

^^e-

.,„ 1 , ,. I
— — ciptain of the

ateumer who iud.cal^ the office a. U.e proper pUceofdepo.lt
j the appel-

Ian atatmg at the tiie. In anawer to the captain, that he would take care
ofthe trunk himself. (3cn6ca^, appellant, and the Richelieu Company,
ceapondent, Q. B,)...l

^w^ymuj,

J' -.-The abandonra.nt[by the ahipper to the ins"u«ra,"o"f "a ciirioVn'gi^ater
part damaged, in coiaequence of the reaacl sinking in .hallow water, by
reaaon of a.i accident and the acceptance of auch abandonmeat by the

^aurera. wiU not enliUe the abipper to recover back (height advanced by
4iim to the maater. rtourvilto vt. Ruchle, 0. of R ) 29

" J-Onder the circumttauce. above related, the ahipper muat ^freight on
the damaged portio.^ of the cargo pro ra<a ./^,«r,>p»«c<., and full freight
on (he undamaged ^rtion, if the master offer, to carry it to the end of tho^

• Toyag*., after raisin* hi. veawl. (Do.)-..
OnTioKAUi:-i'>'iVfeI>BAOTioi. T -Z

'

:- Although the rijht of, ha« betn Uken away, under the Agricultural

3»

'#.
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Art, itttt tfetn ut MUM III wkloh ihn ho«rl will aIIo* It. (Iipwto Li^. .

Und* « TwmbU; «t Hi , ,1 P , •n<i iUliuigor, pruMcuting, H IJ ) ut
CiMUiT Ooc»T .—All wrlii of •iimm.io* lMu«d ftom IU», muii b* tflitrfmid to |]^

tilMrlffor • bdillir of tbf a 0. (Bmtm M, ArcbMBUalL 0. 0*), IB
t^Vid, fmumn,o». T ' ,?

"

I—Tl» wilt and dtelaratloa la tto. ooMtltntl tta «r|>/dft il. *a*«„^, ,„j
lU eonoltnlooi In th« wrtUo lhl« »ffcct,- " ih«nhi. pUintiir pm/i Jgjg.ntnt Mcconlingljr,"- Rupp!/ (h« umlMlon of tuoh concluiioni In the d«ol«-
raiton ami*!*.! to Mid writ. ((JhiUrrliouM ««. Breton #» •!., of R.) t4«

(loHrtintTioN |~A d«bt atlogad tu b« du« 6/ pialntior (but not tTldaMMd by aa/
Wflling) at part of a lum borrowod by pUiutitT from a third parly, lb*
traaaftr of wbleh baa baKii •IgnlW ooly aflar tha JaitltuHna of pUloiilTi
actloa, cannot b« pleaded by way of oomMMallon agalaat dtfradanu'
own promlMory nol*. (l'*r»»oA m. Orahag|ii|a|H U ) 41___ji :-D,m.g»i awarrt«.t for ill,.„«| .nd ""*JpPfl|[||bni>ot, ..i*"* wll "7~
may Ite cuniptnaaiail by thn ilrbi du« "" wiK&''j»|Bt »rrH wai iuaad
(Bell.lalaM. Lyman etal, Oof R.) .^ET^t^^^W g Mi

Coxrt Di oirAOT will ba allowed on mutlon. (Uari(lKH|^^t^^ 8. )
" n

<)0KTB«tT :-TA Judga of tha Court of Q. B , vhUst alttiiHplMHnha aiaroiM •r'iha
orlmlnal Jtlrl•dlcllonco^^rr^d upon ihat •OotRV^aa'ho Jurisdiction overan'

\^, allpgrd contempt for puhlinhiDg a libel concerning oue of the JuKteei of
the Uourt, in reference to the aondu«t of iiaeh Jiiillca whUa aoUng In hli

'

Judicial caiwcHy, on an Hpplicatlon to him in Ohambera for a writ of
habtai torput,-Uw matter being only lagally and properly cognliabia by
Ibt (Vill Court of QB. (Eiparte Raraiay, P. C.)..\.. jf• !~Tha iHuiog of a rule for contempt, by the Judga blOMcif agai'nit whi>^

" 7
tha contempt li alleged t.f have been committed, without any eeldenca.
that the party charged had committed the coDtempi, It tnott irreanlar !

(Do)
„,.......rr It i

" :-An admlition by the party ebarged, at tha liiitanM of "tto"jud«"''for ,

'

the purpow! of wtlliag the dispute balwaeH them, must ba held to hare
'^•" *"'»•«» ""hout prejudice, and cannot aTaliaaeeidence in support of
the nile for conlcrop^ in case the Judge refuse to accept it u a luffieleot

*

. .
^^

"pology. (Do.)
, ,jy

:-A Hna impoMd, under circumiUnoeatuob aa abora, will be nmittad
'

("») ...„ , ,-
Coi.mt;4TioK DI CoaaiWAi)Ti!_The surrielng husband cannot bypotheMte"d|li^

the contmuatlon of the community not demanded by his mipor chilSWK^
the sliarei of such children in an immoveable randered moveabla by thT ° M
contract of marriage, aa such iharei becuma prt^ret naiiianf ot (he -

children who succeed. (Paraat et a*,, appellantt, and Lalonde dit La- .X
treille, respondent, Q. B.) ^... „ ^'

CaaTBAUTt PAR CoHP s:-A writ of Aabta$ nrfut will lie in the cm' of a,' for "nfiettieil
d| juttue, and the dibtor in inch a onae, who baa been one disclnrged, ii

» no longer liable to coercive imprisonment for the aame debt, ai the aet
committed by him Is an offence in the aenae mentioned in aeetion eleven
ofQMS of the Con.. Stat.of L. 0. (Kjjparta ijrebam, tor *«««« eofpw,

GoaroBATioii or MoMTaiAi, ;-,ri(ie Damaom. '. '

O0BT8 —Notice ofmotion fbrsecuHty for, molt be given within 4 daya aftefc the return
of the writ, though the motion be made on the firat day of the tons imme-

~^~

dlately following luch retnm. (Oarson •». Carlisle et al., 8. 0.) 73 ;

;-8ecurity for, can be legally.claimed from an incideaUl ptaitttiff reeidinir
' '*

.'.'.. Dep«>«i the limits of the Province. (Davidson w. Cameron, S. C.) Jit

'

=IlW P>w!il»ifl;«Biding out of the Croviaca, aaBaot^wapelled to glta '

•ecnnty for oosia, nor ean hii attorney ai liun be compelled to prodaoa x j

' 'H
__ _____ J

» ^ _ ...t_ __'r
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'W^"
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P*««
bis power of attordey, on nn issae raised by the plaintiff eoatestioK the

* oppoMDt'a oppoaitioD. (Webster v. Pbilbrick, k Wilkie, opposant, C. 0.) 242
CoPRT 4iF RiTiiw :—A defendant under. bml,,in a case of <ra. ad. reip., and being the

party inscribing^ in review, baa a right to have bis case heard as a privi-

leged one. (Tolandw*. Spencer, C. of R.) '. U5
Cajiii>-AL PiAaTioi:— It is incumbent upon the Grown, under 4th and Sth Vic, ch. 37,

sec. 22 (ch. 91, sec' 29, 30, Cons. Stat, of C.), to prove that a person niar-

> 'T'Of a second time, whose husband or wifr had been continually absent
fk'om such person for seven- years then before, knew such person to be litfng

within that time. (R<>gina (i«. Fantaine dit Bienvanu, Q- B.) .* _ 141
" :^An indictmenk for perjury, based on an oath alleged to have been made

before the " Judge of the General Sessions of the Peace in and for the

Raid d^istrict " (of MontrAI), Instead of(as the fact was) before the " Judge
of the Sessions of the Peace in an'd for the City of Moaireat" (that being

the proper tide of the Judge), may be amended, after plea of not guilty.

(Begina «)«. Pelletier, Q. B.) 146
" :—Parties separately indicted for perjury alleged tb have been committed
* at one and the same hearing, can be witnesses for each other. (Do.).ri... 146

DAMAnu :—The owner ofa horse is responsible for damages caused by the imprudence
of the driver, even if i^uch driver be the hirer of the horse. (Martineau vs.

Beliveau, S. 0.) 6&

'i' :^Where a person makes a fire fgr the purpose of clearing his land, and .

>, tlie fire, in consequence of a high wind suddenly arisinp','conununicate3

with his neighbor's property, the person making'the fire is liable for the

'

damage thereby occasioned to his neighbor. (Fordyce vt. Reams, C.
of B.)

, 80
" :—Where the value is claimed of certain wood alleged to have been cut on

plaintiff' . nd, and the defendant coiptends' l^y his plea that the land is

his, no judgment can be rendered in,{he case without a homage, and, if
~

neither party domond it, the action wHl be dismissed. (Fournier vs. Lavoie,
" C.of R.) ......:, 27a

" :—The Corporation of Montreal are responsible for, caused by the drain in

^
the streets not being sufficient to ciriy off an extraordinary quantity of
rainfall. (Boucher w. The Mayor, Ac., of Montreal, S. 0.).... 272

" :—Jnsticcisof the Peace are liable in, for illegnl and malicious commitment
made without previous examination of witnesses before them in the pre-

sence of the accused. (Lacom1>e v». St. Marie et al , C. pf R.) 276
" :—A party is linble for, who defames another, without probable cause in

., a pleading. (P icaud, appellant, and Price, respondent,«<2. B.) 281
" :—In an action for the recovery of, undjer Art. 2055 of our Civil Code, k

accompanied •by capiat under Art. 800 of the Code of Civil Procedure,
' alleged to have resulted from deterioration of the immovable hypothecated,

damages will be allowed not only for the value of wood cut and carried

away, but also for the deterioration in value of the land itself, caused by
the cutting of the wood. (D^sautels vs. Ethier, C. of R.): "aoi

" ; :— FiVfe CoHFiNBAtioif.

DiBTMBrnoN :—A judgment of, cannot be legally amended, after it is posted, on the
ground that a Creditor has been collocated for more than he is legally

7V.; __^. ^privileged to be collocated for, unless a contestation be lyled in diie form,!

and, therefore, a mere petition, under Art. 751 of the Code of Civil Pro-'

' cedyre, asking for a reduction of the collocation, cannot be,granted;snch'
. petition being limited to cases where pairTies have been oollocated for moro

than is due. (Lamoureax v«. Pehiquin, and Roy ft al., ers. collocated and
Dufort^ petr., S. 0.) ......;... „... ..; 216

I)>0iiAnoN8 -.—tntre vtfi are subject to rapport, but with interest only from the date of the •

t^

/"k

\
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death of the donor. (D.e Tonanoburet uz., appellants, and HaWaa, r«i-

pondent, Q. B.) ,,3
DoKinoNg;—of morenbles, exceeding in Talue $50, cannot be prored by oral tesli- *

-mony, (Richer, appelliint, and Voyer et al., rrtpondenti, Q. B.) 1^2
Elbc noN ;—A candidate is liable for sorrices ot carters engaged at his bidding to con-

T*y volera to the polls in a municipal election, and so is a member of his

committee who engages the carters^ Jtnd such liaUlity can be enforced in

a ci^il action for the rccgvery of thi valine o'fsqch services. (Ramage
VK. Lenoir dit Rollnnd, and StoJio vi: Do., and Itenix it. Do., C. C.) i{a

RviniCNOB:— ri'(/« TuLiOBAMS. .' '

" :—Defi-ndants, joint rattkers ofjapromissoryjijgite, may legalFy gireeW-
V dence for each otlier, in a suiJt f^r the ri cftvipj' -of the nolo, when they

sever in their defvpct'.' (Uatqhelilerv*. Smith et al.,C. of R.) 12
" .—Tlie onut /irobandi is on the tenant to prove that the fire was not the

result of negligencj on the part of Uim«If.6r his 8(*yants, when the pre-
mises are burnt whilst in his occupation. (Alii.M. Foster, U, of R.), ........ 13

" :—In matters of simple contract, in which there is no written agreement,
a variance between the allegations and proof is not tUtat,and itisaufficient

thnt^tljnreal sibitance of (lie matter at issue bj c6nsidured. (Guerin vi.

Mathe, 0. ofR.) .-
2.53

" :—Oral, of the endirscm^nt. of a promissory note, by across, is admissible.

(Blackburn vii. Dvcellea et al., S. C). 2G0
" :—'Ohil, of • verbal notice qJ a continuaiiton of a lease, is sufliciant, under *

certain circumstances.. (Saunders i),t. Doom, C. of R.) 205
• Bvocation:—An intervention, claiming that the inroperty leased belongs to the ifcter-

<veni||g party aiid that the rent thereof should be paid to him, renders the

whdiecase evocable. <King8ley and uz. »«. Nixon and Suthecland etal.;

interveiAng parlies, S. C.).. _ 271
RxPKRTs :—Where three persons have been named to examine into certain accountg, ;

without any special powers being given to the majority, the Court may,
legally adopt the report of one of such «xy<«r/«, and base its judgment on
such report. (Taplin vs. Beckett 6ta(., 0. of R'.) ...» 26

Faits et Articlks :—A sca-fiiring man whohad been arrested bjeapiatad respondendum
and summoned.(before the return of the action) to answer interrogatories

»uT Jails et arliclet, may, on special application to a judge in Chambers,
based on the necessity of his itamediate departure from the country, be
permitted to answer such interrogatories befdre the day stated in the

Summons, and^hia Answers so ^\en will avail. (Toland vs. Spencer, S. C'.) 220
Foreign Corporation :—A, purchasing land in this Province, without permissidlk of

'

the Crown or autiiority of the Legislature, cannoyt bring an actioo of

damages against the vendor, arising from eviction from the land so^.
(The Chaudicre Gold Mining Co., appellant, and Desbarata et al., respok-

... dents, Q.B.) ..',

.^ ,.44:
»" " JoDGiiiiNT:—An action willjie on a,'notwithstanding anythiug in theord-

^
nance of 1629 to theconirary. (King vs. Demers, C. of R.)...^, 12t

Freioht:— KeWe Carrhr. •;.

". ' :—The payment of, and the delivery of the cargo°are concomitant acts,

-V—

;

^ , wjiifh neither party is bound to perform Without the otj^er being ready to ~

,- perform thi? correlative act, and therefore the master tif a veaael cannot '

j

/ ' insist on payment in full pf hik freight of a cargo of coaU, before deliver-

,/ ing any portion thereof. (Beard et al. vs. Brown etal, andC Centra, C *
''^

of R.) X;..... 136,'

Qaboicx :—A defendant may be appointed a, of his own effecta feized u^er eiecuti^^a,

with hia own consent, and when so appointed is liable taeoW«ifU«jfNiF
eorpi in the same way asjiny other ^ar<fi«n. (Curley vf- HuttoD, Md
Ilutton, Ml* tn eaut', C. C ) «.. ,:.*. 14!>.
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GvasaNtu :—The paymrnt of money, crtdited in general accouht curraot.yill not be

imputed in extinction of a i|^ci<ic guarantee giren by a third party for a
purchase to that extent byl the direct debtors. And the liability of the
(piarantor will not be aflV^kted by the creditor conpoundJng with the

,

direjct debtor. (Martin, appellant, and Uaultetal., re8pondqpt8)Q.B) 23T
Hamas CaRrcB :— l''i(i« OoHTRAiNTi PAB CoR^a. /

rHvsRAMD i^it Wirk :^An aete authenligue made/ between, in good faith and for ralid

considera|tion,in payment of rtprue$ matrivioniatti due to the wife,in rirtne
^~-- of a judgment of separatiun, is a viiljci and legal act. (LegauJt dit Des-

lauciers et fMfovpellaDtsXand Bourque, respondent, Q.B.) 72
In Forma Paupibib :-^Vi(/« PBACTici. V \

iMCBiPTioM «» Fatx:—According to thi plvvisions of J|kriicle 161 of the Code of Civil

Proc^dur«, a pa^y may insWibe en faux, i^X any stage of the case up to

the closing of tfe Enquete : IbeVule of praiclice of the 4th January, 1864,-

-
' being repealed by that AHicle., (Lynch v«/DuncaD, 0. of R) 3fe

Insolvbnoy :—Where the endorser of a note became 'insolrent, and compounded *ith
his creditors, including the bolder of the note, who, howcTer, reserved his „

^ : recourse against the other parties to the nole, and the maker<iAso became
" *

insolvent, the endorser canitbt rank on the note against the estate of the

maker so long m the holder has not been piiid jn full. (Jn re Bessette et

al., ins., and La Banque du Peuple, claimants, and Quevillon, Contestant,

V C. ofR.) ......n
;...'. i2e

" :—Where a claimant in insolvency has received as bolder of a note a
-

'

. composition on the amount of bis claim from the endorser, in consideration
"^ of whicb he has released the endorser, reserving his recourse against the

other pa'rties tQ the note, whatever the claimant has received frouf the

endorser must^be deducted f^om his claim against the maker's estate.

' (Da) ••—- • , «: :..., X2»^..
" :—In the conte^tatidn Qf a claim before an assignee, the assignee having '^

\ first verbally fixed lipoh a convenient day for hearing and taking evidence,

the contestant inscribed the matter with due notice, and all the patties

interested, including the assignee, appeared on the iJity fixed, and%howed 1

their acquiescence as to the regularity of the proceedings, by allowing the '

assignee to give an award without objection, the proceedings will be held
'^ to be irregular, inasmuch as by sec. 71 of the Insolvent Act of 1869, the

day for proceeding^to take evidet^e,flhbuld have been £xed by ^he assignee

in writing,,and Hie assent of the pai&ies to the above mode of proceeding

V would not waive the irregalarities. (In r« Davis, ins., and Clark, clai- >

mant, and Molson, contesting,*^ G.) . isj
" :—No Judge in the Province of Quebec has a right to interfere with Insol- ,

vency proceedings originated iiM0nUirio, where the insolvent has his dom-
icile, even though the assignee reside in the ,)ltrovince of Quebec, and the

affairs of th« estate be conducted in Montreal. ^/nr« McDonnell, ins., and
Tyre, assignee, and.Kenney, claimant, 8. C.)\.4. , ..,^. ................. 145

" -—A stipulation in a marriage contract, whereby the wife surviving is to'

„ receive in lieu of dower (he interest on £lOOOrduting the term of her life,

the principal to go to the children^ is.a contratt depending on a contin-

gency within the meaning of section 57 of the Ii isolveni Act of 1869 ; and
-^ in the event of the insolvency of the husband th ) assignee will be ordered

to make an awai-d upon the value of the wife'^ claim, unless an estimate

of the value is agreed to between her and the issigqee. (In re Morrison,

ins., and "^nvagean, assignee, and Simpson, cli^imant, and Thomas et al.,

contestants, S. C.) |l ., 166
" i—Vide Bbmevit Socjj^ty.

[

"
:—An assignee under the Insolvent Act of 1864 cannot be sued ra

guarantie, in respect of a matter for which tlie insolvent wa8^.^iable to

\ ^ i • " '
*
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/
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guarantee the plaintiff in gar. (Hutching et al. m. Obheii, * Cohen,
plaingff(>n^(ir.,v«. Wbjrte, assignee, defendant «n^ar/tj. 0:) % 235

iNiOLTBiteT :—An insolvent ijnder tbe Act has no legal inteiwt to^lead an assignment
m^de by biqii apder the Act, in bar of proceedings/in compulsory liquid-
ation. (Martin v«. Thomas ditTrancbemontagneyO. of R.) J3e

" :—In casp of an assignment so made to an offlcjml assignee, non-Wiident
in the coiintj or place where the fnsolvent has big dumicile, evidence must

"
V' *•* *<'<IucPd by tha party pleading such a^ignipent that there is no ^

official Rgsignee so resident in such county, and this, notwithstai^ing
that the sheriff, in bis return to the writ j^attaobraent, certifies that^ere
is not an offlciar assignee so resident, aniffthat, in consequence thereof, be

,
has appointed a gp^ial guardian. (D6.)

, .»,.... 236 '

"
:
-A fietition to stay proceedings fyl)^ by ai' insolvent, after the expira-

tion of five days from the deraiiDd fMiin assignment,, on the ground that

/

he has assigned to an official assignee, is too late. (Do.).l;i 230
/ " :-*-In case of, the revendicationalkwed under Articles I!)98 and ||99 of •

*''« t.'ode must be effected withia fifteen days of the sale, and within
*'«'it days (jf tljp delivery of the goods revendicated. (y« r<? Sylvestre,

"*

„ ins., and Sanders et al., petitioners, S. 0.)
, 3D3

^cDGMRST :—A, rendered in favor of several plni^ff^ in respect of a debt divisible -

n its nature, is also divisible. (Senical, p^re, appellant, and Colletteet
al.; respondents, Q. B.) ^ 2I

'

Jurisdiction :—Tlie Circuit Court has, conformably to^b-section B df sec. 49 of cb.

24 of the Cons. Stat, of li.C, (the Municipr Act), in an action to obtain
the removal ofan obstruoiion on a Turnpike ^1^, and the demand of

•^ .
X'lOO damages claimed in addition, but: desisted from before judgment

,

does not viti»te the rest of the action so as to effect the question of juris-
diction. (The Corporation of the Parish of Bt. Marllii, appellant, and tbe

, Company of Turnpike Roads of Isle J6su8, respc^EIn^ Q. B.)... ins ?5>

" :—The pret^Qotary in 4 district wber? tbe judge who administers justice
therein is comlpelled by law to reside in anotherdistrictvikn legally erant

./ " *«t'''<»n- 'f'thout establishing the absence of 'the judge. (LynchN>».
DuBcnn, and Duncan plaintiff «n /aur, and I<ynch, defendant en faux,

^•v) • - : , 222
' :—An actioiffurfS4.E0, With conclusions ^at dufendant(<^ condemned to

pay the debt, unless ha prefer to abandon «n >u«<ic« the property hypo-
-; thecated, cannot be brought.in the 8. C. (jtodierM.116bertJ| C.)..,.. 20^ v

** :—The S. C. tag jurisdiction over an arbiti'ator appointed by thS^minion
/ Government, under sec. 142 of the British North AmetjcaActjiwhile acting

«« such wiibiri the Province of Q^beo, and mayginquin whether such
*

arbitrator is in tbe legal exercjMl of hiB*o«Bce. (Attorney Oeneral,||lfo

1^,
*e^na,TS. Gr»y,8.C.)..,i ^.. ,^306

JhjfT :—The verdict of a, which is contrary to law and evidence, will be set aside, and '

/
•

» new *«»! gfanted, (Sen6cal, appellant, and the Richelieu Comnany, T
'

„
^"*p°"^°*'9-^> •

f .y....: 1* <

" I*'*!' :—An action of damages alleged to hi^ye been caused bjr tbe negligence /
of the defendant (a captain of a merchant ship) which' resulted in the . '*"

:^: deathbydrowningofapairof horses, hired by defendant from plaintiff(a ' • ' w'
carter) to assist in unloaditigthje vessQ), is not sasteptible of trial by jury. .

(Toland DA Spencer, S. C.) t ; 2^1
JUMTIOI OF THK PiaOB:— Fiie DAMAOBa.
Lesbbi:—A, is responsible for the destruction by fire of tbe leased premises, ihrough

.,

^he negligence of his servants. (Alis vt. Fofter, 0. of R.) .V... .13\" —^ i— Vide EuDmcw. '
."''''

- "
;

:-T. « PrbsIdriptioh.

» •'
'• ' :—An ««n/)%/ occupying a house belonging to bis mastw,' by his permis-* v^^ .

•v

^a.
\i

.^1.,'^

•7^
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LebsKK; 43

117

J 74

^

•ion «n4 • part cor...deration for the serWces of ...c»r «m;,%/;i,-n.ble
o ejectment under the lewor, and le,„^. Act, ,o soon a. he „.,'e, toTb«
In the employ of the^wner of the housfe. ( ||«rt v». OHrien, C of. R »"

A, who has abnbd.ined the leased pren.i.sea, und.r protest, on account
of their unmhabilablft coodilioo, dan clathi the rs*itiotfou of the lease bv
h.8 plea to an action for re<ovory of the rent,1U well f.,r the past as f«r the
future. (Coueher and »j> n*. JiraiiU, 8. U.) .^.

f"^"
" :—ReTcrscd in Ke^jew....' ,...' .'.'^"J... .

.

" '~^^'^"/ '"^ '""! ''™''''*'' "" ""*''*•=' ofleare'exig.'ed'Mween piaiuiill

'

and drfend.ni, but pluintitt's recu..r.e " /or jnoney or damages, or for.what else plamhff ma. be advised a. to law i'„d justice and lender the

> ? c7."?f"'!'!*'"*'"
•' *'" ^ "'"""^- ^""^''^^ - S«uvageau« ,„,S

Low ET v,NT.8;-A donatb;;rLidhj;a"t«^,;;y;:i.iy';;;,;;;;;^^
paying a l.fe rent and .Hiimentary pension to thi sisters of the donees, an^
also ceriamdeh.a.^,fthe.don«r,dcK...not give rise to W»rt.«,ft,. (Pra-

Wainmortr :— t'l'/e Will,
• "'' Ill

ilAHRiiD Woman i-A.^O'ir^^/s/Z.^^f cannot reliere h,^sel/ from paymeni^f an olJi: ^
gat.on, given by lier and her hu.band, jointly a'ud severally, for a loan

, herein stated to have been mad, to her, wi.hout proving tl.aftl.e ci-edi-
tor knew that the loan was not made to her but to her husband, ^nd that
she was consequently merely the security of her husbaad. (Mailhot, ap-

'

pellant,apd Brurtlle and yr, respondents, Q. B.)
:-A whose husband has bc^en already married to a woma'tt'still Hvi&K'is
not deprived of her matiiuionial rights if she were Iguorant of the o«ist-
ence of such pnor ra.rriago. i(Gregory .,. Dyer, « ^ual., and flughes et
&l-,'tter» oppogantu, Q. B.>r.

.......!
^ » »

"'

V
'—^»[i''« l*"* "istence of 4e communitj, the wife iTolBiiged to live
with her husbitjld, and cannot, therefore, claim an alimenUry allowance

^unless the husband refuse to receive her. (Gonlan v». Clarke, C. of B )
'

26a""'*''"*''' CoBPOHATWR or«^A contract of tease 6f a market stall, ent«id into by "a
city cou«illor and subsisting when he is re-elected as such, will not dis-
qualify bim from being so re-elected under the Act which enacts that
" any member of the said council who shall directly or indirectly become
a party to; or security for, any contract or agreement to which the
Corporation of the said city is a party, or shall derive anv interest, Profit
or advantage from such contract or agreement, shall "thereby become

^squahlied ahd lose his seat in the said council." (Smith, petitioner, M.
Mcbhane, jr., and the Mayor el al., of Montreal, S. C ) 203

"1. :-The, cannot legally contract otherwise than under the seal of the Cor-
poration, and deeds professing to cancel existing leases cannot be lo-
gaHy made by the Mayor or city clerk, without special authority. (Do.) 203
:-The By-Law of ;the, imposing fine a^rf imprisonment for the infraction
of Its provisions against gambling, madis under the provisions of the Pror
Stat. 3a V.c. ch. 70, s. 17, is null and void, inasmuch as^the British N A
Acts limits the power of the Local Legislature to the ii^osition of fineor
imprisonment, for enforcing the laws whichluch Legislature can enact,
and, therefore, the Act authorizing the Corporation to enact such a By-Law was and is unconstitutional. (Eiparte Papin, for a writ of habeas
corpus, Q.B.) •

Movkablb:— K»(/«SAi.f.
' * ' '

MoNiciPAUTuw^alone have a right to sue for removal of obstrtfctions and encroach- .

ments on the public roads, and individiialslhaTe no right ofaction in tlie

<^ ,
pr«mise8,^uules8 in the c is" of real and sptcial damage Incurred by them

* (**«"rdofVAPpell«n
,
and Benard et al , rejpondents, Q. B.) , ^

*.'
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•
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OrpoeiTiQii djiti cTqnnuler.r^TlK faiptj of partial payment* having bc^ii made on
accoun't of Ihe'jtdgBant doe* not juBtify the conrluiiona of an cppb-
jilon by th«^cbtor, in dpniaudiiig the total niillity of 4he lelzun, bu^ in

•uch a caie, lbeHb]ip08Uion ought not to bei^iinjis^d in (oto, bd^ the eiact"

aihountvdue on tlje judgment should be determined—each p^tyi)ayrhg
his costs on said opposition. (Orange et ai. vn'. McDonald) t McDonald,,
opposant,' O.0R.) ^ ..;.,.... ..„„.^[2

Partmkrbhip :;^.In an <M^n pro «o<m'o' brought bj a «MrT!ving partner against the

- > ' executors of {he deceased partner, the heirs and universiil legatees musf I

*
, be called Into the cause and made parties thereto,' to account^for th? (

' business of the partnership, but, instead of dismissing the action on thitt I

grotind, the Court will order the heirs and legatees to be brought into the

, ' cause, at the dtligentie'and costs of the plaintiff's. (Doak, appellnnt, and
Smith, respondent, Q. B.) ..J.',... ..,.•„. 81

Pkhmp rioN D'iNSTANCi: :—The se:j|yice, by the defendanU, of^a »io(i>« of potion (not 5
really fyled or presented to the Court) does flot interrupt prfwH^ifion.

,_^ (TerriH g». Haldane et al., S. C.).^^i^,^,^^^,i^^,J^^.„„ ,..:.. 215 _

" .
'

:—A motion jFor, may be legally made by two out of three members of a
iegtrl firm (the attorneys of record of defendants) without any subttitii- /

tion of attorneys previously allowed by the Court, and without evidence /;^
that the remaining; member of the, firm is either dead or has ceusvd to

'

practice. (Do.) .....t ..'.a........... ....°. --. 245 t,"

*' .:—A rcqui8ition.by plaintiff for procesaio examine defendants »ttr/(r(7(i«» ,

i:rti»let,"^(A oil the snme day that service i|^mpde of the defendants'

' motion for /»<i«m;><»W, will not interrupt the /)('wm;)/ion. (Do.) ...245

:—(Overruling 'Howard e(^;i>l? CbiWs et ah, 9 L. C. Jur., p. 22), the

death of two of the defendanU does not interrupt peremption. (Do.) 245

Pbyskian :—The fact that a, was a rela^n of the deceasedj is no bar to bis recover-
*' ing the value of hi* services during the last illness pftha deceased, even

^

j

when it is proved that other medical fiien residing nctarer to the deceased
'

roigbt have been called in. (Beaudry^*^ Desjardins, an|^ divers opposaats,

P and Desjardins, Cr. collocated, and Thomas et «., conjteatanU, C. of .

R) :...:.....;. *,..,*«^;......:........; 207

" :—the services of a, during last Itlneas, are not inl^ect |b reduction, on ..,

the ground of the insolvency of the deceased. (Do.)iU./...., 207,

" :—The registration of the claim of a, under .aboV6circamstan««j whiUt.
the property was tou$ laiiie, was vi(lid,-^tnfde within the pAscribed

,

.delay. (Do.) \.......J^,^:::.....:J^^... ....>. ...247'

Practioe..... :— l^irfe JORT. ,',.<•'"
t

' '

•-;>'

" • :- « ooht-upt:^*
'

. .; -c ^ j^ ^ I- ;;.:.
« •— » .-iTuDGMBNT. » , X

'

t-mjt.
' -' ''

'"
.''•^'i

" ExPBRTB. ' "i :.^r:

'yX :— " Imboriptjon^ rAct. '
.

• /

j;" 'A*—The hearing on the merits of a^writ of certiorari must bb b|d in ei)«.

\ >f the two divisions of th6 Court set apart for the hearing of cas^n the
rii^rits. ('Exparte Whitehead, forc«rtio«irJ,S. C.)..,./ 43

•j / :—Tl^e permission to proceed io/ormd pauperit doea^ot absolve the. party

'

:, fr^p^the necessity of making the usual deposit of/the anioiuit necesairy " ^ ^

^ to.c]^er the attorney's costs. (IM»Vut »». ^^acofabe et al., and Brunelle, r
_ plaintiff par reprist cfinftanee, and Tranchemtfptagne et al., oppaunla, V

'' S. C.)..... ». ..............-......^...... .Xt....'....„. 43_

=—'n •«> action unde^l^,^ no deposit is nec/ss&ry with an exceptioji i I9
/omt'. (Desjardins vi. Clir6tien,'o. C). ../....... ..'..'..'........ „„... 6«

»'^

I <

-'^'-

.*...'
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^

.1.-'

P«4ctic^,.. :-Wlw^miiAled lupan has been lu
/S. partic*4rjl be put ll^ d* Cimr (

- V. *! ',;'l?W'^»''»n>'li'^«i/"««»« »^»*i'< tias be«D f,

'
. Y*^U i1^'»^»*«"% UMahfrn up Id tbe dec.

1^, ,:pduj-t will iWrTe to pronounce withireip,

'*^il»#|'n|| Olj thi inerit».| <De«barat« ^ »l.>

''.^eW^of .n alimentary pe„,iKt„-^.»u a.™
ttoiuean; othw^party equally %bll:i«th himself
^mmicommm, »mMt<i'^\m to De c^ptemned t«
Ippn^twi', ilreaiy lncjJrpjdi (Lab<Jlle>nd

.
,'5P»pf'P between eleven o'olook^

iJahgi^r/S. C.)^.

Wauperii ought to be rerbitcd" whell
lum to be (^fen from tbe amouiit dR^

T»- • -a ??*fS'ttIPjs^*™'^ i(^^'*^*»'L«corabeetal,. andBrunplli^^''*Si . ^A.
"

''^ ' "%, ™"* •'^.•"'^e.,*^- of fi:).....v......... ^ ''I3»g

& t!. ^ ^'*°"''**' .'» 'hekb^nWof e»54ence or aa'.adn.iMioi.'of ' I
Si^l^iyrMtlie town^ .ip;^,hin |^i^ ;the lan^ is alleged t^lie, iSi '^
M*»vnsli|ip mentioned in th« titles IfqtoWBd, (D6) :

^^^4-''

^

l^i^^'^WwytiRBSHjTo. . :I'U: -
;.v ^vV: ' V "''

^' '
,,

'/'
vii'

^ifi?"^"^" l!?^""'"^
lo ^defend^.^ tipiead^if it ai.pear that he i. V^|

..«^rcriwM« charge which ^igbtbe^i^fluen^ed by pleading within tlie M
i

;pT«acri»)cd delays. (Burn t;*:^ Fdhtain^/Jit^^^nvfenu, S. C ' ' ---'m

*

-^l^word <;i" or "We," having been omitesd in the beginning of an V
Inrf^npti^n ,ftjr«.,m^/,, «„d n<S consent in writing that the enqHtii be .!

vM!l^'!f".V*'°''^
'*"*"" •"''*''« *^« fyletfi bntHhe parUes having,?'

'2'f^^7
"'"' "'^''" '"ff"'"' the irregularities will be held to have been X^*d by thp consent of the parifies. (Bonnell vs. The Drammoddville

"
. Barji; ,p««raot Munufacturing Co., S. C.)..... ...i ,>,,.,,,

•f|i/«t!pUBTOr PSVIBW.-" ; ' «

WhilstVi record 19 in appeal,- an application ^io aJ'ldge in the Court
Below to obtain possesion df property »^s!ed- ui^der tl)e wrif of »ai«e

.«w/irffc<i/.o« issued ig the cause, cannot ^-^atwtaii.ed.' ^(HamiJton v«
Knly,!5..(;.) .....I.. *i *; .

'

' :— Firfe DlSTtelB^TION;

m

;, #

If!

s' Paivi

Pbohi

7*if»Boiii

^^-

'
/

:—
I
" FaIts rt Abticiks."

;— " JdbtTbul.
:— ^" RVSMPTION. .'}'..' 40^ '"',.1--

ff-1

:-An «ct^to annul or rescind ale^se of movAible projp«rty cannol%,i^Oght lOli^summary manner under articles 887 et tea. of the Code.f

II..I ., iii-M_. t i 'Wfci ii —^1 .. I -i.i.i—_ - ..11 a . h^. ,
Ill —I.II, ii.-il- -I.

•4 iV-
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13

;*

Civil t^rbctdvr*, which appljr only to leuet of rtal mUU.' (Dwyw vi.

BurlOWy Ui U«).*«t*» •••••••• o •••!• Its •••••• tt.••«•••••• • ••••f«f<«****»«*tk*« •.. 347

4-t-l.n ftn ictioD •(•init « public officer for a «aMi« revenifieation of goods

.

'Mli^,'^,|>rii«»« <|ivan( /air* droit will be ordered upon * demurrer alleging

the OnMwion of one month'! notice. (Bathgate v«. Deliile, S. 0.) 'in»

— Vide CiRTiOKAii.

;>^OproiiTioH i fin iannulltr,

I—Artiovlatiom or Faoti.

f:—In proceeding!, affecting OoqiOrationi or public officers, nnder /rticlei

tods and 1006, the defendants may set up against the information an exeep'

iion dielinaioiH, and, at the same time, pleas to the merits of the petition.

(The ^ttpmtjr. General jpV'^^i'"'! '"^ the Hon. J. H. Gray, defendant, 0.

of Ry-....;..... ......,_. /..( -

;— Fii« Rsviiw."
,

:— " Action PoBaiBsoiBi,

:—- " Evocation-

r—A plea to the merits, in an action snder $60, pleaded at the came time

as a preliminary plea, is not sabject to an additional cli.arge by the cletk

of the Court, besides that payable on the preliminary plea. (Tbibanlt vs.

Coderre, 0. C.) 3.T0'

:— Vitie Attoshit.
'

/ ,

PHRSCRirTioN :—Prior to the Code no ptescription short of 30 years existed against the

» lanillord's right of action against the tenant, for damages resulting from

fire alleged to be caused by the negligence of the tenant or his servants.

(Alls t>(. Foster, C. ofR.) .* '..
.f,. y

' :-^The knowledge by a donee of the existence of a,hypothiqu« on the pro-

perty acquired, at the time of bis acquisition, does not constitute hiro.in

bad faith, and he can therefore invoke the prescription of ten yetirs, and,

in the present case, the payment made by the donee, in part extinction of

the Ay;)o<A«9u«, did not interrupt the prescription. (Kaigle, appellant, and

ipjerce, respondent, Q. B.)

PRivilfok -.^Thc master or captain of a vessel has no privilege on the vessel for his

wages. (Dcllsle v«. L^cuyer et al., C. of R.) ;.
252

"
, j— Virf« Physician.

<' i-^Funeralexpieitsesare.nlitprinK-ged beyond what is consonant with the '

- ' position in Fociety and the fortune of the deceased, and the enregistration

Vp" of the privilege may be legally eflfcteil while the property is under

,, Seizure. (Beaudry vi. Desjardins, and Desjardins tt iii>,. <$J)po8ant8, and
' Thomas et al., contestants, C. of R.)

PaiviLKiGD ComirNiOATiOR :— Fi'cf* TiLiaiiAiiB. %
, Prohibition :—A writ of, addressed to a Corporation must be addressed to the Gorpo-

'r ration by its corporate nain^ and not lttftbffibi)ibtic'oiiicerB who compose

i^ • --^ a (Laundry, i^L^^||i^d Mii||P««|l|, respondent!, Q. B.).:.

^ifROMisB or Sals :—A, coDta|4!l^^n rxpreos coV^naWit th^CKiil complete delivery of

' the qaantity . pr conl stipulated ai(ihe>p|l4Se, tlu« purchaser should have no

right offroWrty in the barge so)d, the barge remaios tliy'^RP'^y fif'^tvi
\endor, so ffaSeh so thflt, if the Imrge bs lost by/oree )Mw«ure,'«icnaoa

» will fall on the vendor, notwithstanding the use <k^ ocWpStion 'ttertfb?,,^.

by the purchaser and the delivery by him of 412 out <>f the 600 tons wcoAl '

>.jpfiulated to be detitered. (Beaudry tit. Janes, C. of R.)'. «...;.. IJ^ft

JJ . " , :—An incidental demand, in a fate such as tlie a||Mrc, ' foir the osMv^ry pf ^^
' the 412 tons of coal, will h& maintained 9n due {ifoqf of the vatira of the

227

274

66

^;;:

\

y >

f JW

'ff^'

coal, but such proof cannot be4egaUy, deduced from the^alkj^tlaip, iq tl«
* ''

plainti&'s declaratiOD tijlai the coal was uTorth $5 a ton. ^90.)......'.....^. nS:
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2it

..»v, 3»)4»

r.o«u.ortt
J^OT- -A, obur„^ uy tl.r«u, fr„„-.h. «„„.„ o\ A. tb.t tf .h, did noti«n ll..„ote ..r .,„ Wo,.ld be .rro.tod for .fling ^he .mount «,co,er,d

'

run d/^^' ""1'"k'"'""*''"'
«'««'""••••' o'-'o'-U-nd want ?fli,

« ill«)u. not CO, for fhe rceorerjr of the not., m«y legMU ,ue ^n guarantyahe party ,v .0 tr.,H illegHlIy extorted the note from hen (M.cfafuae r.
,. ... pelUut. and.Dewoy, re*po«Jent, Q. B.) X.. .'!. 85

, ' •.-When
«, U .igrted by procurMion.VrWof the due'»Apeutl'o'n*of 'iuoli

l.rocm„io„ ^„ 1^ „,„d« ,0 ,„„tle the pUinlfff to recover judgment in

g" iT' .'.""r
'^ °*"'" ^''^"''"* '"''^"'"'' •"'* ThomMiaionden.,

Qu.mj:.-rWer.ofL.gi;uIu«X'I^rf;M^^^^^ •••

QuoW.ua*«ro^Awnt«f i«.,«d in ten,. pann^H b. proceeded pa in ..cation, but

'

.— r»./#aioNTiit4t, t'linpoRATioN or. , .

^ri'tr.n-.—lidk^osktwtf tnirfV{f».
"

K'KfiisrKATWw :~>VA J'Bt^icuJK.
ftixt is^-i'iiif HAut. . A.. ..:__ .,.^.^_-_. ^_^ .

.!_„•_.._ „:;. _J :__:__^.
lUf*.Ti'„oii:-A judgment di«nU.ing an aclioa.again.t the defendant at thM«iU of

ilie prewni plajt.ti(r„, for the rfco»ery of an iiiBt«lmei>t cl.rnied a« msms-
*'

me„t for the building ofa R, 0. church, on the ground that t<^ defendant
was not a |t.,man Uaihol.c, but a ifapti.f, was cho,e jugH betwew the"

'

P«rf i.i, artd cotild be ho pleattPt^ against a g.ibaeqjient actloif, for another -

iti8ialme.it, notwitb.t. idiog that the plaintiffs, in such .ubseq.ient .ction .

*Uege and prove h coafe,.sion of faith as a R. 0. antecedent to the homo^
logaiiou of the report of th? »yMie». (Lei Syndics d#Lacoliri,.. D^

>• q'«5*t«i c. 0.) " -^
Ritwi.iATtoiiifl. BAiL:-lVef<!LK9aKg. ""

'' '"

Kkvundioatioii:— TiV/e ixsoLvgNCY. . "

U«v<Kw :-No right of, exisH in favor of the Crown when t«e right of appi-al is denied
t>y law. (The A ttorney General pro regini, petitioner, and the Oorporation

,

of the county of Contpton, respondent, C. of B.) :."2r.8
-When the defendanU in the original proceedings have pleaded sep.!
ratelyj^they are entitled to demand from tbe pl.intiff reviewing . depotii
ofJ40 on each issue. (Lacombe m. Ste. Marie etal, C. of R) rv... '

amn: ARHiT ;_Where . trading partnership obtained advances from a bank, tfoder an
" *«"'•"*'»» *hat the proceeds of sale of hemlock bark extract manufactured

by the partnership should be pa4d Into the bank in re-payment of the hA-
Tajices, and the partnership, while in. tJtKte of insolvency and jargely
iiidebted to the bank, contrary to the agreement,.pplied the pro^ds of

,174 barrelsW bark extract to the general purposes of the business, with-"'-
oiit the knowledge or consent of the bank ; such act (even in connection

i with evidence that the acts of partnership as retried the tank were
from erst to last akin to fraud) did ndt .mount to setretion'with an intent

^ to defraud, sufficient toausUin an .tUchment before judgm'tot ^XThe
^^-^ Q''e*«cB«nk,«ppellant, and Steers etai.; respondents, Q. «.)...,. 155f :—The conjeatation of a writ of, before judgment, Inust be made with the '~

contesUfion to the merits, and not by petition, when the debt ia«ot due.
(M§tri3seditSan8fa90ni»». Bri6re>,and Guilbault,T. 8., SwC.)... a5»

-Where a party sells a ^oVeable to two different persons, t^e one of the two \
who has been put In actual possession kt preferred, ani remain^ owner of
the thing, aUhough his title- be posterior in date, provided he be in gofd

ifaitbi (Macgtiire'M. ftackua et .1, S. 0.) .....j.. ^..,ft.,

:—The, of»n immbfeable, after' the inatitntiod., of q, pe^onal sctipn to
^ recover . debt for the payment of which the property is chitrged .nd tt-

fecteti ia ntiU and void tftioad the creditor plaintiff jn thft suit, wh%ia .o-

^^^.-:

208

Sale

2» . •.,tj



^^•-tfr/,-

4m not

cofertd

10 not«

taranti*

it iitoh

nent in

oodvnt,

00, but

09

ZJS

143

aasMi- 'V

eadant

sen Jhe'

nuther

iction,

bomo*

•. P4l>

ienied

ratioft^

epotii

leran

itured

»ad-
tgtly

idiof

with-

ction

were

i^ent

(TJie

hthe

dua.

258

208

>.-: ^

I5S

25» !*<

n to

daf-

ISO-
'S

• . '
. -i

< • „/'*'
' .

"' * • ..•'. •'•"•/
. * '
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" ' ' '

, f
"

\^ titiad to MiM and Mil tiM proparty, natwlihitaodlng' aaeh Mt. (Hitfaa.
'

dlfUbauas^ and m, »». D'Odat dit D'OfMooaoa, ao(ri)'Odtt dil D'Unea.y
a«Dt, uRponani, 0. o^B.) r. '. .;".

,.f.'.'' lOa
" :—Wbao ya arllcle contracted for ha^, bwro. deli?artd, tout not Ifr-^roper

ordar for the purpoaa intended, tha purt'h'aiar la wall foiio'dad io protcit-
iOf and rrqoirlog tb« lama to b«put In proper ordar and In bli offi^to
glT« back o» allow tha oootri'tftor to mia It at«jr. (KlnmondM B^u-
dry, 0. of R.) ,...,,,. ,.,.., ;,... -_ ..^^^

'« :-Tha proTUions of the Olvll Oo^e pjoSlWtlDg agenU and otban'frljm "

baconing buyer* of the property wh4ch th^-jr nre charged arith the lala of.
apply to labordhiatei. (Wickiteed v: the Uorporatlon «f tha Townahii.'
ofNorthHama* al., 0. ofR.) /. , ^ ...y...... j^V

/ " •, j_ '< Ihbolvimct.

"
;
:-In the ,caM of a, wflh /muIU de^HmM, ofr^t rielttt and contignation

r pHalabt* ara not necMMry, but the ofn$ may Jbe Irregufar or rerbal.

I

(Dorion, appjpllaot,j»ndat.Oermaio,reipondep», (j, B.) .%; 31^
8Bfl»Aj(t:~Fi<<»Lta»ai. , ^- '

»
*

'

:^, who leareg the employ of hit maner before the explraliobof hia temi '^

of iaerisejs nevertheleis entitled towa^ea already eoToed. "(Kadon vi.
Olllron efSl:;HJ,.£LX,.... .............'.•,

, ^so
. HikviTODi:—A, ii gufflciently described, of a eoupf dt'boit, which designates It as "

In
ooupe de trois quarta d'arpent de boi^de froat sqr la prufondeur du boip,

. ^
4 preijdre sur la terre'dea donateura, au dlt lied'du qyatrlume rang> da St.

.; ' ,
Denii." (Arohambeault »«'. Arcbambeault; ij. 0.) ......^ 2H7.

, " .

:—A, iuch as above, although per»onal,"ia.a«ciiil charge birth«.property,'

. \ %«»<1 is protected \tj registration and by anoual use against a Hen <U^nUur
V* " <^) - -

; ^ [201
.. " •—A, such as abore, cannot be prescribed by tha lapse of 30 years from

",,;.. the date «f the! contract, bu.t only by 30 years Of non-usct. (Do.) 297
- TBi^tnii,\.iiB :—IfIs not a misdemeanor in>ny operator or employe of a telegraph com-

"c ,
P*"^ '" difulge the oontenU of a private despatch, in obedience to u
Mbpemfl dueei tecum. (Leslie vi. Harrey, S. C.) , »

" V ~^l''«''' •»*« P««'i«J''*tween a principal and- his agent^ate not privi-'
tegel ^som^oifi^tions in a suit in which'that principal. Is a party. (Do )^ »

Vies Ri DinBiTOifti s—No action fdr^in the case of asale of a horse, will be maintained,

.
uolesa brought, n^itbin eight dayi after the saler (Darte v$. Kennedy,
C. O.J.....t........|..i,.?.,..Vri^ ,....} ,...*...... «..! 28©

VwhtKCMi—VidtPMMieamrifSra.'l'.'C
„^_ ,

*
!

»

WiiL :-Neither the cession of Oafiadk.'l^c lEe int?bdudtion of epiarged «bwer 6f
'

bequest into Ljwer Oahkdi^ 1;^ 41 »G«o. Ill, abrogated tlje decl^Mon of
1743, bul, under Article 805 of the Civil Code,,uken in connection witli

oh'. 73 of the Oqns. Stat, of Canada, a tesUtor may. will his property to -

fiduciary legateesy'or trustees,; to be by them appfied to the establishment
' of * Wibli^^Jibrary and museum under the adfaiinistra'tion of a Corpora-
'• tioo,'^to.b«l'fo^)ned for that.purpose. (Fraseret al. v«. Abbott et al,

S. 0.^... .'.,%..,.,,,„. .'...., i../!;.... Mf
" ;,-AI?mentB, whetherjtagtoposition of^the law or of man 1»re favored, and

.'J- tir.»awmaAi««.by laWj^^Bberefore a testamentary allowance by a fatherly <

• ;
"

'' J
*° ^*^ obildren, ubtMNVme fixed by his will' for^^the final partition of hlB ;

--'*
if''***^'

-' '*•'"••" (Mi*et aL, appellants, and MuiJ',-Mspondent, Q. B.)... 30»
'

i "? 4^-.The testamentary condition atUched to the alimentary nllowanoein a
- - -^ will "against iPizure, mortgage or anticipation 1^ the alimentaiy bene* " ^

''
,

• "» ficiarjep,' and ajainst its, subjection, seizure, or other contingencies to

I - » which personal oi«H'^ Vfopetiy is subject, frees it from compensatioojis
^

"

^
" \ '

' •'" ' \ '
^

'' •'
• - ^'lH- '

. •

,.-' a5: - .-u. ./ ,-1 •^j^,::::v^;ViWp »;^.,
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"^

^
'-^^~— I I. uniurii mr —««i»yw«;p»wn—<>—..^ :'

naptott d«bu da« to tb* M«^MNM|f'(*lio ^S ^ «HaMgtar7 debtor.^^^

" ;—Ttttai««Dter]r qtt«r^|MKi|^HH[VkfimenUrjr b«n«flol«rl«i o( Um
* net •oduaI revenue *fmKmW/f/lmKm, mn not Um Ugat •qalraleat of

the OMI pitrtitlon A^iyplFibatlOB of tb« eorpu* of tho dttoto •( Um MM*
flud bjr tbo wilt foTillMnal periltip'a. (Of) »....-u,;..*:..„,.i M'

WiTHMSu :—Tb« McraUry of » tKlegrnpli compAoy cannot r«niM lo produm trlrifrum*

id ob«<li(ni;« to tk^tuh/imna duett tteum, on tbo |>r||^nc« thst bii doing ao

would itinouot to ift misdcmeonor under Mo. 19 of ch. 67 ofUpi)). Stkt. of

OftiuHla. (bpKe vf. Uerro/, tJ. (^Jv::::^^^i<;\^^M||NPiPll ML*"

" :—A wrlt'Wj>roii>ctlOfi for « wttaeia, will b« oiiiMl apod otUM ihown, to

protect ^A ftom arreit upon eivil prooeae, duking aitfch time m the Court
^- may AfaM)ih be rt oionable to eiiable the wttnMa to attaod, gir* Ofidenoo,

and relbMApnie. (Miller vf. iifaaw et al., !).€.} , JIU— ™r-? ' • ^- •- -
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