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Preface

'T^HE works, recently published on the Dominion
-' \\'inding-up Act, contain but a small number

of Quebec decisions. I have written my book with a
view to correct that omission. My professional

brethren will find herein with the principal English

judgments the whole juri^prmlence of Canada.

Three Rivers, March .")tli, 1913.

FORTUNAT IjORD.



/



/

ABBREVIATIONS
USBD IN THIS BOOK

Alb. R Alberta Reports.
A. R Ontario Appeals Cases
Beav Beaven.
B. C. R British Columbia Reports
B. R Rapports Officiels de la Cour du

l^anc du Roi.

C Chapter.
C. A C/rt of Appeal.
Cam. Cas Cameron's Cases.
Can. L. R Canada Law Reports.
C. C Code Civil

C. C Cour de Circuit.

C. D Chancery Division.

Ch Chancery.
Ch. App Chancery Appeals.
C. L. T Canadian Law Times
Cout. Dig Coutlee Digest.

C. P Code de Procedure Civile.

C. S Rapports Officiels de la Cour
Sup^rieure.

C. S. C Canadian Supreme Court Reports.
D. C Divisional Court.
De G., J. & S De Gex, Jones & Smith Reports
De G., M. & G De Gex, McNaughton & Gordon

Reports.

D. L. R... Dominion Law Reports
Eq Equity.

H. C High Court.
H. L. C House of Lords Cases.
Jur Jurist.

Jur. N. S Jurist, new series.

Law Rep., Ch. App.. Law Reports, Chancery Appeals
Law Rep., Eq Law Reports, Equity.
L- C. J Lower Canada Jurist.
L. J. Ch Law Journal Chancery
L. N Legal News.
L. R Law Reports.
I-. R. H. L Law Reports, House ol Lords



VI ABBRF.V1ATION8

L- T I,aw Times.
L. T. N. S Law Times, new series.
Macq. Sc MacQueen's Scotch Appeals Cases.
^*an- R Manitoba Reports.
M. L. R. B. R Montreal Law Reports, Cour du

Banc de la Reine.
M. L. R. C. S Montreal Law Reports, Cour Su-

p^rieure.

^- B. R New Brunswick Reports.
^*' S New Series.
^'' S. R Nova Scotia Reports.
O- A. R Ontario Appcil Reports.
^' L. R Ontario Law Reports.
O- P- R Ontario Practice Reports.
O. R Ontario Reports.
O' W. N Ontario Weekly News.
O- W. R Ontario Weekly Reporter.
P- C Privy Council.
0- B Adolphus & Ellis Reports.
0- B Queen's Bench.
0- L. R Quebec Law Reports.
R* J Revue de Jurisprudence.
R» L Revue Legale.
R- L. n.s Revue L^ale, nouvelle s^rie.
R« S Revised Statutes.
R- P Rapportf, de Pratique.
Sask. R Saskatchewan Reports.
S. C Superior Court.
SS Sections.
T. R Terms Report.
Terr. L. R Territories Law Reports
W. N Weekly News.
W. R Weekly Reporter.
Yuk Yukon Territory.



i

Table of Contents

Page
Preliminary Title

j j^, y
Part I General

Limitation of Part 8 to 10
WInding-Up Order n
Application for Order 12 to 19
Effect of Winding-Up Order 20 to 23
Appointment of Liquidators 24 to 32
Powers and duties of Liquidators.. 33 to 38
Appointment of Inspectors 39
Remuneration of Liquidators and

Inspectors 40 and 41
Depositing in Bank 42 to 45
Court Discharging Functions of

Liquidator 46 and 47
Contributories 48 to 60
Meetings of Creditors 61 to 66
Production of Pass-books 67 and 68
Creditors' Claims 69 to 75
Secured Claims 76 to 82
Dividend Sheet g^
Liens o.

Contestation of Claims 85 to 90
Distribution of Assets vi to 93
Fraudulent Preferences 94 to 100
^PP^ls 01 to 106
Procedure :a7 to 133
Rules, Regulations and Forms 134 and 135
Unclaimed Deposits 136 and 137
Offences and Penalties 138 to 148

Part II Banks 149 to 159
Part III Life Insurance Companies 160 to 173
Part IV Other than Life Insurance Com-

P»n'^s 174 to 188





I

Table of Cases
A

Abbott. Mitchell Iron and Steel Co. 4. par. 2; 13. par. 6; 14. par. 21Accidental and Maritime Ins. Cor. 48. par. 8; 11.5 par 1

^•^°y 12. par. 32 '

Aftra and Masterman's Bank, .14. par. 49; 69. par 1.^ IX-

... /"J'^?""'"
^^"'^ 14. par. .W; 34. par. 19

Alberta Brick Co 5,, p.„_ ,5
Albion Ironworks Co 14, par. 45
Aleiandra Park Co

f 51] pj,f] j'^

Algoma Commercial Co. 14, p-j,. ^Jj

.\Ilen vs Hanson h n-,r 1 <.„.,<:< 1 .."' PJr- I ; «>. par. 5. 1 1 ; <>, Dar.

.„ ^. 2; 24. par. 7.
A»?en, Massey 117, p^r. ,

Alpha Oil Co . I _.,, , . ,. ^ ,_
A^K, . ,.

'• par. 1; 24. par. 6; 27, par. 8Ambrostor vs IloUate 22, par 15
American Tire Co 70,' p-ar 1

Anchor Investment Co 2, par. 2a, 2b, 2c; 3, par. 3a.
log, lOh

Angers, Dignard
24. par. 2

Anglesea Colliery Co 2, par. 1^6

Angio-Greek Sttamship Co n, par. 4a. 15
Archambault. Bauque Villemarie . 51, par 78
Ardandhu Co 22. par. 21
Army and Navy Clothing Co 28. par. 2. 3. 4
Arnold Chemical Co 13, par.

5'

Arthur Average Ass 14, par 44
•XtlasLoanCo

69. par. 11
Audley Hall Spinning Co 14. par. 31

B

Baden Machinery Co 51, par 9
Bank of British North America vs

barren
6. par. 9

Bank of Hamilton vs Kramcr-Irwin

_ , ^ 5. par. 2; 18, par. 12.Bank of Montreal vs Maritime Sul-
pTiite Fibre Co 80, par. I



X DOMINION W'NDINii-l !•

Bank of Nova Scotlu, totNy thi> i4, par 8; 27. pur. 2; .10. par. 1

;

156. pur. I

Bank of Nova .Scotiu. Mott. «., pur. 2; «, par. t

Bankuf Novu.Scotiu. Oueer. rrhe). .
'(,, pur. 6. 7

Bank of P.I.I., Inftii 100, par, 1. 2. i, 4
Bank of Ottawa, Hammond <M, par. 1, 2. i
Ranque d'£chanitv du Canada vh 32, par. J; 40, par. 8; 62. par. t

Campboll
Banqiie d'ficha'iAc du Canada v»

l^iTllnl .«, par. 8
Banquv d'P.patine de Montreal V8

f'Cddes 51, pur. 55
Banque des Cantons d« I'Eitt. Ban-

que d'llochi'lafta M, par. 20
Banque d'Hochclafla vs Banque des

Cantons de I'tst 34, par. 20
Banque d'Hochelafta vs Garth 51. par. 4
Banque .St-Jean vs Bienvenu 4«, par. 3; 102, par. 1

Banque St-Jean vs Lapierre 34. par. 21. 22; 51. par. 2; 52,

par. 1; 101. par. 15; ..07,

par. 4.

Bauque Villemarle vs Archambault 51. par. 78
Banque ViUemarie vs Piddington 51. par. 7
Barned's Banking Co 12. par. 23; 21. par. 3; 34, par.

35; 48. par. 15; 69, par. 2; 117,

par. 5; 119. par. 1

Bastien vs Communnut6 des Socurs
de la Providence 34. par. .53

Bastow & Co 18, par. 11

Baxter vs International Steel Co. . . 2. par. 6; 22, par. 18
Bayley. Madrid Bank 31. par. 2; 34. par. 55
Baynes Carriage Co 135. par. 1. 2
Beaubicn vs The Corticelli Silk Co. 40, par. 3b
Beauchemin vs Cie Canadienne du

St-Laurent 22. par. 23; 64. par. 1

Beaudry. Cockburn 51. par. 2
Beaudry. Taylor 3. par. 20
Beauvais vs British and Canadian

Lead Co 23. par. 10; 34. par. 39
Belding Lumber, 135, par. 4
Bickerdike, Victoria Montreal Fire

Ins 51. par. 45
Bienvenu, Banque St-Jean 48, par. 3; 102. par. 1

Bienvenu. Lapierre '.l, par. 39, 80
Bhorleau, Morin 34, par. 40; 36, par. 1



par. I

par. 27

pur. 9Ia

TABI.K. OF (ASKS

Uirbeck Life Inn. Co 48, par. H
Bird, Lydney and Wlftpool Iron Co IW. par. 42
Klrnilnitliani nklng Co 122.
Bishop and aont 12
Black Sc Co n[
lUunchet, Robillard 2,
Blandy vs Kent 34,
Bosworthon Mininfi Co 14,
Bowea vs Hope Ins. Soc i,\,

Brampton Gas Co 7(,,

Brayley vs Ross Id, par
Breech Loadinii Armoury Co 69, par.
Brighton Hoiel Co 14
British and Cr.nadian Lead Co.,

Beauvaia 2.1

British Canadian Lumber Co.,
Grant 55,

XI

par.

par.

par.

par.

par.

par.

7; .14. par, 27

14

43a

16

11

7

3; 117, par. 7

9

par 10; 34, par. .W

par,
British Columbia Iron Works Co . 1, par
British Oil end Cannel Co U, par. 2.
Briton Med. and Gen. Life Ass
Brodle, Grand Trunk Railway Co
Brown
Brown, Joint Stock Discount Co
Brownlee vs Hyde 51^
Bryant, Quebec Bank 23,

3, par. 12, 9, par 1 ; 162, par.l
34, par. 29

61 par. 3

123, par. 3

par. 53

par. 11; 34, par.34

35

4

1

Building Society Trusts 14, par.
Bulner and Ross 76, p-ar.
Byrd, Demers 9l] pa,]

C
Campbell, Banque d'^change du

Canada
32. par. 2; 40, par. 8; 62, par. 1Canadian Camera and Optical Co,. 69, par. la

Canada Cork Co., Phillips 22, par. 5
Canada News Syndicate Co., and

"y^'e
2.1, par. 5

Canada Woollen Mills Co 34. par. 45, 47; 39, par. 1. 2
Canadian Bank of Commerce, Ex-

change Bank 90, par. 4, 5
Canadian Gas and Oil Co., de Lori- 2, par. 13, 15; 13, par. 2 14

"»'«•
par. 1

'
'

Canadian McVicker Engine Co. . .

.

61 , par. 11a
Canadian Native Oil Co 48, par. 9
Canadian Shipbuilding Co 101. par. 10a. b- 104 par 3 4
Canadian Timber an-* '

''lis,

' '

'

R«"e .'

20, par. 3



ztt IK)MIN|IIN WINUINQ-UP

(^iiaJi)in I in l>lutt> Uvcorutlnft Cu. 51.

(^nnt>n, Jiickitun . M. 107,

Cupitiil Fire M.
c:urdifl Coal and Coke <:o. vii Norton 4,

Carlina li.\.

Canton SI.

Ci <tral Bank ol Canada i$.

pat. 1% 20. 21. 21

par. 6; 76, pur. 12;

pur. 2

par. I; H4, par. I

par. 7; .V(, par. 4.)

par. 4

par. •*

pur. 1 ; 27, pur. 7; 40, par. I,

2: 4N, pur. 4; 51, par. 76:

C<^ntrul Bunk of Canada, lloftaboom
Chandler, (iourlle .

Chaplin, Ontario Bank

101,

.51,

u, |iur. / ; «u, par. •,

-. - . par. 4; 51, pur. 76i

101, par. 5

par. 5

, par. 5», 50

. par. 14, 15, 16; 76, par. 1, 3;

101. par. N

Charles II. DavieH Co 14. par. 11; 51, par. 16

Charleswurth .»2, o«r. 7

Chatam Banner CIo . 7,<, pai 1,2,

3

Chatam National Bank vh McKeeii II. par. I;.U '^r. 51

Chelthum and Swansea Ry. etc. Co. 14, pvir. 40

Cheshire Patent Salt Co J 2, pur. 8

Chevrier. National Ins. Co 51, par. 57

Cle Canadienne du St-I.aurent,

Beauchetnin . 22. par. 2.^; 64, par. 1

Cle de Moulin, Dupont . . 2, par. 5

Cie de Puipe .St-I.aurent, Molleur 22, par. 22

Cie des.\bactnirs de Montreal, Com-
mlssaires d'£coles d'Hochelafta 2i, par. 6

CiedesThei^tresandTurgeon 102. par. 2

Cie d'Imprimerie Industrielle,

.Soucy. 20. par. 1

Cle d'Imprimerie du Nord, Nantel 3, par. 2; 20. par. 2

Cie d'Opera Comique de Montreal
V8 Desaulniers. 34, par. 2

Cie du journal Le Monde, (ireat

North Western Tel. Co. . 23, par. 4

Cie Ponthriand and Cosky 1, par. 3; 13, par. 3a; 14, par.

44a, 44b, 44c; 102, par. 4

Cit Villeneuve and Price 24. par. 3; 20, par. 3; 48, par, 2

CM de MontrvU vs Gascon .M, par. 0; 107, pat. 3

Citizens Ins. Co. vs. Montreal Tru.st

and Deposit 48, par. 1

Civil Service 32, par. 4

Clarke 36, par. 3

Clarke. Shoolbred 1, par. 2; 2. par. 3. 4; 6, par. 8;

28, par. 1



TABLE or cAHKs xin

Clarke anJ Union Hre Insunince Co I. par. i; i, pur. I«; IK, p«.-. I

;

_, W. par. 8! 69, par. 5
Clayton. Sheffield Bank 76. par. 10
ainton Threnhcr Co SI. par. 87; 76. par. M; 84, par. 2
Cockburn v» Hvaudry $2, par. 2
Cockburn v» Stfrnca 51, pa
Cockburn vt Tattle 51 .p«i ...I

Code vs Union Itank of Canada 51, par. 95
Colonial F.nftineerinit and Dominion

Light, Heat & Power Co 122. par. 4
Colwell Candy Co 18. par. 7
Comet Cycle Co., i)ntario Forge

and Holt Co 34, par. 7
Comet Motor Car Co. v» Dominion

Mutual Fire insurance Co . 34. par. 1.1

Commercial Bank Corporation and
Smith Fleming 34, par. 1

Commercial Bank of India and the
East 51, par 33

Commercial Bank of Manitoba .

.

14, par. 45
Commercial Discount Co 13. par. 10; 24, par. 5
Commercial Union Wine Co 100, par. 6
Com. d'f.coles d'Hochelaga v» Cle

dc« .\battoirs de Montreal. 23, par. 6
Common vs .McArthur 2. par. 16; 51. par. 35
Common vs McCa.kill -4. par. 22a. b. c. 24; 35. par. 5
Communatite den Socurs de la Pro-

vidence vs Bastlen 34, par. 53
Communaut^ des Scciirs de la Pro-

vidence. Kent 34. par 11.52; W. par. 2
Constantinople and Alexandria

Hotel Co 12. par. 17; 69. par. 7
Continental Bank Corporation . , 51. par. 69. 82
Contract Corporation 57, par. 3, 8

5i*>'*'*"^'»
^° 21, par. 2; 57. par. 5

Cornwall Furniture Co 48. par. 11 ; 51. par 17
Corticelli .Silk Co., Beaubien 40, par. 3b
Cosky. Cle Pontbriand |, par. 3; 1.3. par. 3a; 14, par.

44a. 44b, 44c; 102, par. 4
Cot6, Stadacona Ins. Co 51, par. 56
Cotton. Shaver 51, par' i; 69, par. 17
Couillard, Union Navigation Co 56. par. 3
Cowan. Dominion Bank 3, par. 7
Coxon vs Gorst 14, par, o^^

Cramp Steel Co 6 par. 7



I

^IV DOMINION WINDING-IP

Cra^'ey
51. par. 32

Cross vs Alberta Brick Co 51, par. 8
Crown Mutual Mall Ins. Co 69, par. 9a
Cushing.Cushing Sulphite Fibre Co 101, par 4
Gushing Sulphite Fibre Co 3. par. 5; 4, par. 4:11, par. 2j

12, par. 5, 10. 11, 12, 24; 14,

par. 24; 22, par. 7; 61, par.
I,2;101,par6;104. par. 1,2

Cushing Sulphite Fibre Co. vs.

Gushing 101, par. 4.

D
Darling, Banque d'£change du

^'^"ada 32, par. 8
Daveluy, Freygang 34, pgr. 25
Dawson, Quebec and Richmond

Railway Co 51, par. 38
Delisle V8 Ryland 91, par. j

^^•'"ar 76, par. 3
Delorimier vs Canadian Gas and

°" ^"^
2, par. 13, 15; 13, par. 2; 14,

par. 1

Demers vs Byrd 91, par. 1

Devinish, Pulsford 33, par. 4
Derome, Victoria Montreal Fire Ins.

^° 34, par. 17; 51, par. 5
Desaulniers, Cie d'Opera Comique

de Montreal 34, par. 2
Devonshire Silkstone Coal Co 40. par 7
Dickson vs Evans 60, par. 2
Dignard, Angers 24, par. 2
Dominion Bank vs. Cowan 3, par. 7
Dominion Light, Heat & Power Co.,

Colonial Engineering Co 122, par. 4
Dominion Linen Mfg. Co. vs Lang-

„ '^y- 48a, 48b, 48c, 48d, 48e.
Dominion Mutual Fire Ins., Comet

Motor Car Co 34, par. 13
Dominion Mutual Fire Ins., Stand-

ard Mutual Fire Ins 34, par. 12; 101, par. 10; 102,

par. 3
Dronfield Coal Co 35, par. 6; 40. par. 3a
Duggan, Woodburn Sons 32, par. 1

Dupont vs Cie de Moulin 2. par 5
^' Wade Co 14. par. 25; 51. par. 66



TABLE OF CASES XV

B

Eddy Mfg. Co. vs Henderson Lum-
^, ''«' Co

4, par. «)

Jj!y^"°«^ V„ 2. par. 16; .51, par. 51. 52Edgar vs Sloan and Hess Mfg. Co. . 2. par. 16; 51. par. 92, 93
Eldorado Union Store Co . 1 par 2

*^
' *

Electric Printing Co., Soucy 22! par.' 16; 34. par. 30
lilgin Loan and Savings Co. vs

National Trust Co 33, par. 5
Engineering Contract Co. vs Mid-

land Railway Co 34, par. 26
English Joint Stock Banlc 69, par. 12.; 70. par. 2; 117.

p .
par. 4

Enterprise Hosiery Co 14, par. 20
Equitable Savings Loan and Bldg.

Association I4, par 43
Esparto Trading Co 51. par. 66
Essex Land and Timber Co 76. par. 15; 132. par. 2
Estates Investment Co.. Walls. .

.

18, par 5
Estates Limited 14, pa^. 45
European Bank

14, p^^. 17
European Life Ins. Society 3, par. 4
Evans. Dickson

60, par. 2
Evanson. Hart ,23. par. 17
Exchange Bank vs Canadian Bank

of Commerce 90. par. 4. 5
Exhalt Coal Mining Co.. VVyght. ... 18, par. 2
Ewart Carriage Worns 4, par. 10
Ewart Co.. Johnston 22.' par 14
Eyre. Quartz ,4' p^^' 3,

F

Factage Parisian Co 14, par. 8
Fane vs Longley

76, par. 9a
Farmers' Bank of Canada ,3, par. 7; 14, par. 22; 31. par. 3Farmers Loan and Savings Co 40, par. 4
Fecteau vs Ideal Confectionery Co. 34. par. 12 18
Financial Ins. Co 117, par.

6*

!!''«• R«s«
57. par. 2

Florida Mining Co „, par. n
Forsythe vs Bank of Nova Scotia 24. par. 8; 27, par. 2; 30,

r . „ pa*" '; 156. par. 1Fortm. Siche Light Co 15. par. ,, 2; 3J. par. 57



*V^ DOMINION WINDING-UP

Freehold Land and Brickmaking
Co., Kent 51, pg,, 54

Freygang vs Daveluy 34, par. 25
Fuches V8 Hamilton Tribune 5. par. 1 ; 23, par. 3
^y'* 51, par. 75b

G
Gagnon, Cite de Montreal 34, par. 9; 107, par. 3
^""^'d

39, par. 3
C«»«^ay 51, p„ 4(i
Garth, Banque d'Hochelaga 51, par. 4
Geddes, Banque d'£pargne de

^'«nt«-^al 51, pa,. 55
' '.neral Floating Dock Co 51, par. 70
General Rolling Stock Co 12, par. 15; 14. par. 10
German Mining Co U7, par. 2 £ fi^

Georgian Bay Aqueduct Co 11, par. 1 lar. 16
Giant Mining Co 22, par. 2
Gillespie Merchants Bank of Halifax 6, par 5.
Girth, Stephens 106, par. 1

Globe Fire Ins. Co 5I, par. 24, 25, 49, 50, 63; 71,

par. 8
Goldhill Mines Co 12, par. 25
*^"<»«^h 132, par! 1

Gourlie vs Chandler 5I, par. 58, 59
Gow-Ganda Mines, Smith 51, par. 75a
Grand Trunk Ry. Co. vs Brodie 34, par. 29
Grant vs British Canadian Lumber

^° 55. par. 2 '

Great Northern Construction and
"y*** 14, par. 25

Great Northern Construction and
^'^*»"

6. par. 3; 14, par. 25
Great North Western Telegraph Co.

vs Cie du Journal Le Monde. 23. par. b
Greatorex, Lancashire Cotton Spin-

ning Co 122, par. 3
Greenwood. 12, par. 26
Grenier vs Prefontaine 123, par. 11, 18
Grundy Stove Co 3, par. 14; 11, par. 5
Gurofski vs Harris 4, par. 5

H
HaU vs Old Talargoch 22, par. 9
Hall, Red Deer Mill, etc., Co 11, par. 8, 9, 10; 48, par. 12
Hamilton Tribune, Fuches 5, par. 1 ; 23, par. 3



TABLE OF CASKS XVII

Hamilton Whip Co., Wakefield
Ratton Co

Hammond vs Bank of Ottawa.
Hannah, Lasell

Hanson, Allen

Hare

Harris Maxwell Larder Lake Gold
Mining Co

Harris, Gurofski
Hart vs Evanson

Hart vs Ontario Express and Trans-
portation Co

Harwood, Kruger
Haytor Granite Co
Heckels, Modern Woollen Mills...
Henderson Lumber Co., Eddy
Herefordshire Banking Co
Hess Mfg. Co. vs Edgar and Sloan
Hicks vs Steel

Hochelaga Bank vs Lewis
Hogaboom vs Central Bank of Can.
Hogaboom vs Receiver General of

Canada
Hogaboom vs The King
Holgate, Ambrostor
Hood vs Eden
Hope Insurance Society, Bowes
Humber Ironwork.s, Shipbuilding

a, par. 20

94, par. 1, 2, 3
123, par. 16

6. par. 1;6, par. 6, 11; 9, par.
2; 24, par. 7

69, par. h

4, par. 9

4, par. 5

123, par. 17

69, par. 8; 110, par. 1

51, par. 18

69, par. 1

51, par. 23

4, par. 9

57, par. 4

2, par. 16; 51, par. 93
123, par. 1

34, par. 16

101, par. 5

136, par. 2

136, par. 1

22. par. 15

2, par. 16; 51, par. 51, 52
l*. par 17

Co

Hutchinson, Sarnia Agricultural
Implement Mfg. Co

Hyde. Brownlee
Hyde, Canada News Syndicate Co.
Hyde, Great Northern Construc-

tion Co
Hyde, Scott

Hyde vs Thibaudeau
Hyde, Union Brewery

Hyde, Victoria Montreal Fire Ins.
Co

14, par. 3a: 101. par. U

34. par. 5

•SI. par. 53

22, par. 5

14, par. 25

6. par. 10; 11. par. 7; 14. par.
27; 34, par. 37

M, par. 3; 99, par 1

90. par. 1

.14 par. 28; 51, par. 36; 57,
par. 1



XVIII DOMINION WINDINC-UP

I

Ibex Mining and Development Co.. 76, par. 8a
Ideal Confectionery Co., Fecteau.

.

34, par. 15, 18
Ideal Furnishing Co 84, par. 3
Ideal House Furnishers Ltd 73, par. t3a
Imr<:rial Breweries vs Provost. 114, par. 1; 116, par. 1

Imperial Hydropathic Hotel Co.. . 4, par. 11
Imperial Mercantile Credit Ass 51, par. 77, 79; 115, par.
Inglis vs Wellington 51, par. 97
Ings V8 Bank of P.E.I lOO, par. 1, 2, 3, 4
International Contract Co 24, par. 9; 51, par. 61
International Steel Co., Baxter... 2, par. 6; 22, par. 17

Jackson vs Cannon 34, par. 6; 76, par. 12; 107,
par. 2

Jardine, Pukulskl 22, par. 3a
Johnston vs The Ewart Co 22, par. 14
Joir » Stock Coal Co 3, par. 3; 14, par. 5
Joint Stock Discount Co 34, par. 41 ; 48, par. 7; 122,par.2
Joint Stock Discount Co. vs Brown 123, par. 3
Jones vs Montreal Cotton Co 51, par. 42
Jones and Moore Electric Co 51, par. 22a; 71, par. 6a
Joseph Hall Mfg. Co 12, par. 21 ; 35, par. 2

K

Kendall vs Webster 38, par. 2, 2a, b, c, 3, 3a, b, c,;

47, par. 2, 3, 4
Kensington Land Co 4, par. 6; 12, par. 3
Kent, Blandy 34, par. 14
Kent vs Communaut6 des Soeurs de

la Providence 34, par. 10, 11, 52; 90, par. 2
Kent vs Freehold Land and Brick-

making Co 51, par. 54
Kent, Tetrault Shoe Co 34, par. 36; 101, par. 13
Kent, Vanier 90, par. 1

Keynsham Co 22, par. 8a.
King (The), Hogaboom 136, par. 1

Kirby, Turquand 34, par. 38
Kootenay Brewing Co 2, par. 8
Kruger 'v. Harwood 51, par. 18



TABLE OF CASES

L

XIX

Lafleur and St-Amour 51, pa^ 14
Laframboise, Windsor Hotel 56. par 4
Lake Ontario Navigation Co 51, par". 84. 85. 86Lake Superior Co.. Plummer 22, par 1
Lake Winnipeg, etc., Trading Co.. 1. par." 2; i, par. 8, 9. 11. 19,
I . *2, par. 6; 22. oar 25Umb V8 Sambas Rubber Co 51. par 66e '

*^
'

^'

Lancashire Brick and Tile Co 14. par. 6
Lancashire Cotton Spinning Co. vs

Greatorex
122, par. 3

Lancaster and N'ewcastle^upon-
Tyne Railway Co 14. par. 24a

Land Credit Society of Ireland. . .

.

117. par. 8
Langley, Dominion Linen Mfg. Co. 45a, b c d e
Lmgley Mill Co

14. par.'l2
Laplerre vs Banque St-Jean 34. par. 21. 22; 51. par. 2;

par- 1; 101. par. 15; 107,
, ,

par. 4
Laplerre vs Blenvenu 51. p^,. 3, g„
Larkworthy ^ 51. par. 66d
LaseU vs Hannah

123. par. 16
L'Association Colonlale de Con-

struction. McKay 4 par 3
Laurie Engine Co. vs. Mackle 35. par." 3; 40. par. 3; 76. par.

16; 86, par. 1; 90. par. 2;
T«j ^ ,

'2, par. 2
Leduc vs Kensington Land Co. . . 4, par 6- 12 nar a
Lee vs Freldman 70, Sr. J^

"^
Leeds Banking Co 59. par 1
Lennox Publishing Co 13) par| ^
Lenora Mouut Sicker Copper Mm-

Leona;;^fLens. .;;:: m' Zr 11'
''"^'- '

w , ,, , ,
•»*» par. ji

Lewis, Hochelaga Bank 34, pg^ ,5
Liquidators Maritime Bank vs Re-

ceiver General of N.B.. .

.

76 par 9
Llntott

57 pgj.' ^^
Londal. Vale Ironstone Co 27.' par. 5London and Caledonian Co 74' par 1
London Cotton Co 22' t«,r a t^
London Drapery Stores .. .

.

m par 33
92'*"'-

.

London Fl.ur Co
fj.' Z] f '

'^' "^ »



XX DOMINION WlNDINr!-rP

London, Hamburg and Continen-
tal Exchange Bank 29, par. 1; 51. par. 34

London and Manchester Ry. Co 18, par. 10; 35, par. 7
London and Mediterranean Bank 14, par. 34
London and Western Trusts Co.,

Loscombe 123, par. 12, 13
London-Windsor, etc., Co 76, par 14
Ixiscombe, London and Western

Trusts Co 123, par. 12, 13
Louth, Sharpley 51, par. 12
Louth vs Western Canada Oil Co.. 14 par., 39
Lovltt, Stavert 123, par. 5, 6, 7, 8, 9, 10
Lundy Granite Co \2, par. 19
Lydney and Wigpool Iron Co., vs

Bird 123, par. 4a

M

MacCarter vs York County Loan Co. 34, par. 44
MacDowalt 70, par. 3
MacKay vs L'Association Coloniale

de Construction 4, par. 3
MacKenzie 60, par. 1

MacKie, Laurie Engine Co 35, par. 3; 40. par 3; 76, par. 16;

86, par. 1; 90, par. 2; 92,

par. 2
Madrid Bank vs Bayley 31, par. 2; 34, par. 55
Madrid and Valencia Railway Co . 144, par. 1

Manes Tailoring Co 123, par. 14, 15, 16
Manitoba Commission Co 3, par. 10a, b, c, d, e, f; 13,

par. 9a; 15, par. 3; 27, par. 4a
Manitoba Milling Co 14, par. 45
Maple Leaf Dairy Co 14, par. 3, 7
Maritime Bank vs Queen ^The). 76, par. 5
Maritime Bank vs Stewart 2, par. 11

Maritime Bank vs Troop 2, par. 16; 90, par. 3
Maritime .Sulphite Fibre Co., Bank

of Montreal 80, par. 1

Maritime Wrapper Co 13. par. 4, 11

Marlborough Club Co 48, par. 14; 51, par. 83; 56, par 2
Mason vs Moore 123, par. 2
Massey vs Allen 117, par. 3
McArthur, Common 2, par. 16; 51, par. .35

McCann, Knox Milling Co 34, par. 46; 38, par. 4
McCarter vs York County Loan ... 84, par. 5



TABLE OF CASKS XXI

McCaskiil, Common 34, par. 22a. b, c, 24
McCraken, Mclntyre 51, par. 89
McGIII Chair Co 101. par. 3a
Mclntyre. McCraken 51, par. 89
McReen, Chatam National Bank. 31, par. 1; 34, par. 51
McNeil V8 Reliance Mutual Fire

-,
I"*- Co 2, par. 10

McPhail, Stevenson 22. par. 18; 34, par. 42, 54; 107,

Merchants Bank vs Roche Percee
Coal Co

2, par. 14; 23. par. 9
Merchants Bank of Halifax vs Gil-

„ '^"P'e 6. par. 5
Merchants Life Ass 163. par 1

Metropolitan Ry. Warehousing Co. 13, par. 17
Metropolitan Saloon Omnibus Co 14, par. 14
Mexican Co 12, par. 17
Mexican and South Ame-ican Co. 51, par. 10
|);|'**^he» 51, par. 81a
Mitchell vs Moore Carpet Co 3. par. 2 (theory); 4, par. 8
MitcheU vs Royal Pulp & Paper Co. 85, par. 2
MoUeur vs Cie de Pulpe St-Laurent 22, par. 22
Monarch Bank 123, par. 3a
Montreal City Oub and Stevenson 2, par. 2
Montreal Coal and Towing Co. vs

Standard Life Ins. Co 34, par. 56; 101, par. 10
Montreal Cold Storage and Freezing

C»
71, par. 7

Montreal Cold Storage and Freezing
Co. and Stevenson 34, par. 50

Montreal Cold Storage and Freezing
Co., Ward 85, par. 1

Montreal Cotton Co., Jones 51, par. 42
Montreal Lithographing Co., Sabis-

fo" 34. par. 48
Montreal Trust and Deposit Co.,

Citizens Ins. Co 48, par. 1

Moore Carpet Co., Mitchell 3, par.' 2 (theory) ; 4, par. 8
Moore, Mason 123, par. 2
Morden Woolen Mills Co. vs

"•^ckels 51, par. 23
Morin vs Bilodeau 34, par. 40; 36, par. 1
Morris and Co.. Okell 12, par. 4; 13, par. 12; 14, par.

2, 16
Morris vs Union Bank of Canada. 51. par. 95



XXII DOMINION WINDING UV

Mott V8 Bank of Nova Scotia ... 6. par. 2j 8. par. 1MulH„.Ward
37. par. I, 63. par. 1Munro Trusts and Guarantee Co 99, par. 2, 3, 4

Murphy, WilHam Drysdale Co.... 33. par. 1

N

Nantel vs Cie d'lmprimerie du Nord 3. par. 2- 29 par 2
Natal, etc.. H. and M 14, par. 13
Natal Investment Co.. Wi.son 48, par. 5
National Arms 75. pa,. ,3
National Ins. Co. vs Chevrier 51, par. 51
National Permanent n, par. 6
National Trust Co., Elgin Loan and

Savings Co 33. par. 5
Nelson Ford Lumber Co . 2 par 1
^e^'" '.'.

32! Paris
New York Exchange Ltd 13, par. 13
Niagara Falls Heating an-J Supply

„ ^^ 51, par. 90
Northern Assam: 27, par. 1
Northern Constructions, Ltd 51, par. 88; 69, par. 10
Northfleld Iron Co 33, par. 2
Norton, Cardiff Coal and Coke Co .

.

4, par. 7; 34, par. 43.
Northumberland

27, par. 6
North West Cattle, Stimson 27, par. 4; 124. par. 1
Nutter Breweiy

51, par. 10a

O

Oak Pitts Colliery and Co 18, par 6
Oakes V8 Turquand 2,' par.l6; 48, par. 10; 51, par.

64.
Okell vs Morris and Co 12, par. 4; 13, par. 12; 14. par

2. 16
Old Talargoch, HaU 22, par. 9
O'Neil, Victoria Montreal Fire Ins.

„, 9°„
,

51. par. 43. 44
Ontario Bank

.

... 3,, p„. 4, 3, 5
Ontario Bank vs Chaplin 69, par. 14, 15, 16; 76, par, 1,

^ _, ^ 2; 101, par. 8
Ontario Express and Transporta-

tlon Co.. Hart 69. par. 8; 110. par. 1
Ontario Forge and Bolt Co 6. par. 4; 70, par. 1



I if I

TABLK8 OK CASKS
j^XHI

Ontario Forge and Bolt Co. va
Comet Cycle Co 34, p,,. 7

Ontario Sugar Co 5, _„. 4-

«:|-*»; "'•'^" *»'p-
Oriental silk Co.. Wetsel Co .

.

n par H
Oro FIno Mines .4 L,.' ,,
?:-"•'<>'-'' .... l':Z.\l
Ottawa Cement Block Co 51 par 94
Ottawa Porcelain and Carbon Co. 23. par'. 7; 69. par. 4Ottoman Co 117 p^^ ^

.
i«r. *

Outlook Hotel Co ?' nar o. u
Overend.Gurney and Co.: ;;;::: 2l:Z.u'^\Z:sU^.
«''-<««"'«• Co 32.;t"r'
Owens, Leonard

34, p„ 33

P

Pakenham Pork Packing Co 22. par. 6. 10| 51. par. 27 38.

Pelly 71 'W
Pen-Y-Van Colliery Co ,2.'

Jar.' 13
People 8 Loan and Deposit Co 12, par 7
Perras. Boss m' ".. ,.

Phillips vs Canada Cork Co ... [ [ . I2, ^ar/i
"*' ""' '*' "

PIddlngton. Banque Vlllemarle.. .. 51, par. 7
Plummsr vs Lake Superior Co 22, par 1
Poole ii« .._ , 61, par. 4
Powls and Quebec Bank. ... 33 par 3
Pr«ontalne. Grenle-

,33, par. n, ,«

Price. Cle Villeneuve 24 nar ? M «», i^o
Provincial Grocers. Ltd

;

.

5,.
p"'

li
' '

""^
Pryor le^ ^„ '

,, , ,
35. par. 4

Publisher's Syndicate 5I. par. 11. 48
PukulskI vs Jardlne

22. par. 3a
Pulsford vs Devenish.. ..• 33, p^r. 4

o



""'^ iJOMtNrON WINOINC-l |.

Quubvc and Rlchm.nn! Kallroud Co.
V8 I)aH,„n

51, pi,r. is
Oueen

( The , Hank ..f Nova Scotia 76. par. 6. 7
Queen City ReHnlnft Co j. „.,, r*.
Queen (The,, yuirt 47. ,„„. ,, , ^^^ ,Queen The,. Maritime Bank 76. (par 5
Queen '8 Hotel VH KaiUord. 140 par 1

Quirt V, The Cueen 47 l^ir. 1, 1„, ,b. Ic

R
Radford. Queen'. Hotel Co 140. par I
Railway Finance

,4, 37
^""*»P'"k

34. par. 8
Rainy Lake Lumber Co 19 par 1

Rapid City. Farmers' Elevator Co.! 3, pari 10; 4. par. IRascony V8 Union Navigation Co. 51. par 37
Rattray. Ruller

34. par. 4
Receiver General of Canada, Hoga-

boom nt „„. -,

„ , „ IJ6. par. 2
Receiver General of New Brunswick,

Liquidators Maritime Bank. 76, par. 9

J!f. '^^f:,'^""'
«"•• Co- V8 Hall 11. par. 8, ,, 10; 48. par. 12Regina Windmill and Pump Co 18. par. 9

•
P"-

"

Reliance Mutual Fire Ins. Co., Mc-

„.,.^«'" 2.par.l0
Klcnelleu and Ontario Navigation

Co. vs Steamer Imperial et al 2, pa. . 9
Rio Grande Co 22, par. 20
Ritchie-Hearn Co 70, par. 1

Robillard »s Ulanchet.
2. par. 7; .«. p:,r. 27Roche Percee Coal Co. ,Mcht«. Bank 2, par. 14; 2i. par 9Rodney Casket Co i.^^ p^r. 4

Rolfe vs Canadian Timber and Saw
^^'"^

20. par. 3
Ross, Braylty

,01. p.jr. 7
Ross. Hulner

7<,, „„, 4
Ross vs Fisct

57, ,,,„ 2
Ross vs Perras

jO. par. 2; .M, par. 32
Ross vs Walker

40, p.,r. 5
Royal Bank of (Canada, Stevenson. 90, par. i
Royal Pulp and Paper Co.. Mitchell 85. par. 2
Ruffer vs Rattray 34, p^^. 4
^^^^'^-ford

51. par. 81a
Ryland, Dellsle .... 75 p.,^ .,

Ryland vs Ostell ;; 5,; j^^] 4„



TABLE OF CASES XXV

Sabiston and Muntreul l.ithuftraph-

„ ,
'"* ^-^ -M. par. 48

Saint-Amour, I.aflour 51. pur. 14
Sambas Rubhtr Co., lamb 51,' p^r. 66c
Samuel Bastow Co io|, p.,r. 1

Sariiia Aurlciiltural Implement
MfC Co. v» Hutchinson .VI. par 5

Scott vs Hyde
,., p,,,;,„, „ ^^^ ^_ ,^ ^^

c. . . „ 27;.M, par. 37
Scottish Petroleum Co 2, par. |6
Scottish Universal Finance Bank 69,' par! 0; 101 par U
Sharpley vs I.outh 51 par 12

TuZ\ r„^""«" 5i.' par.' I ; 69, par. 17
Sheffield Bank v» aayton 76, par. 10
Shoolbred vs Clarke 1 „.,, >. > „...• i % t,'• P"'^- i, i, par. .», 4; 6, par^

8; 28, par. 1
Shoolbred vs I nion Fire Ins. C.> 24. par 1, 4- 27 pir J,

SIche I iftht Co. vs I ortin ,5. par. I. 2; 34', par. .S7
.Sir John Moore C;old Co 32 p»r 9

Smith Fleming. Commercial Bank
Corporation of India 34, par. l

Smith vs Cow-Canda .Mines 5t, par. 75a
Socifite des .\rts du Canada vs Pr^-

„ „ T^V . ,
3, par. 1; 12. par. 2

Soci^te Generale de Paris vs Walker 51. par 71
Soucy vs Electric Printlnft Co 22, par. 16; 34, par 30
Soucy vs La Cie d'Imprlmeric In-

dustriolle
20, par. 1

fP'"'*'^ 51, par. 91
Spence Patent Co 14, p,,, 23
Stadacona Ins. Co. vs Cote 51. par 56
Stadacona Ins. Co. vs Trudel 57, par. 6
Standard Cobalt Co .. 14 p.,, ]g
Standard Fire Ins. Co

;
2.' par.* 16; 51, par. 13

Standard Life Ins. Co.. Montreal

c» J^'fj"'^
'^°*'"* ^^ ^^' P''«-- 56; 101, par. 10

Standard Mutual Fire Ins. Co. 51, par 81
Standard Mutual Fire Ins. Co. vs 34, par. 12; 101, par. 10- 102Dom. Mutual Fire Ins. Co. .. . par. 3
Standard Portland Cement Co.. . 14. par 18
Standhope ^ 23, pa.. 2; 55, par. 66a
Starnes, Cockburn 51, pg^, 3



I

^"^' IK)MIMO.\ WINDINfi-rP

StaviTt v» Lovlti
,3,,, p^, , ^ y ^ , ,jSteamer Imperlul anU al.. KIchelleu

and Ontario Navlftailon Cm 2 par <J

S**""' "'•^l'. U3, ;^, ,

Stephens »., Girth |06, p.,r. 1

StiveiiHon, Montreal City Club. . 2. par 2
Stevcn»„„ VH McPhall 22. par. 18; M, par. 42, 54, 107.

par. 1

Stevenson, Montreal Cold Storage
and Freezing Co .W. par. 50

Stevenson vs Royal Dunk of Can.. <>0, par. i
Stewart. Maritime Rank 2, par. II
Stewart River Gold l)redf!inft Co.,

, ,

^••""«'»
6. par. 12

Stlnson V8 North Wi^t Cattle. . . 27. par. 4; 124. par. I
Strafford Fuel Co 72 par 1

Strathy Wire Fence ('o 3.'par.'l6; 14, par. 4. 19
*»*'«"««'

56. par. 1

Surburban Hotel Co 11, par H
Sun Llthoftraphlng Co 3h, par.2: 61. par. 5; 92. par. 3;

128, par. 1

Tangier Amalgamated .Mining Co 12, par. 14
Tattle, Cockburn 51, p^f _ 41
Tavistock Ironworks Co 51, par. 65
Taylor vs Beaudry 3, par. 20
Tetrault shoe Co. and Kent 34, par. ,^6; 101, par. 13
Thlbaudeau, Hyde 34, par. ,4; 99, par. 1

Thurso New Gas Co 75, par. 17
Tie and Timber Co 22, par. 13; 80, par. 2
Toblque Gypsum Co is, par. 4; I,«, par. 2
Toronto Brass Co 2, par. 12; 13, par. 12
Trent and number Shipbuilding Co 22, par. 11
Trlng. Reading and Rasingstoke

Railway Co 100, par. 5
Troop. Maritime Bank 2, par. 16; 90, par. 3
[['""y 36, par. 4
Trudel, Stadacona Ins. Co 57, par. 6
Trusts & Guarantee Co. vs Munro . 99, par. 2, 3, 4
Turgeon, Cie des Thfifttres 102, par. 2
Turquand vs Kirby 34, par. 38
Tuiquand, Oakes 2, par. 16; 48, par. 10; 51, par.

M.



TABLE or CASKS ^XVIJ

V

Union Brewery und Hyde <h) pur i

Union Hank of Canada, Code 5l! par ',iUnion Bank of Canada. Morrl..... 51. pur 95
Union Bunk of Canada vs.MorrU. 51, par 95
Union Cement and Brick Co is' pur' 5Union Fire In.. Co.. Clark. ',; p«r. 2; 3. par. 18; ,8. par.

Union Fire In,. c„. shoolbred «. par"'l T'","? tlrT"
"'

Union Hill .Silver ilo J^. p„; \ *" ^'' »"•'• "*

Union Nav. Co. and Coulllard 56 par <
Union Navloatlon Co., Ra.cony 5l,'par..»7
Union Ranch of Canada 11. oar »• 11 ~., 1

United Canneries
3 ^r' 6

United Kinadom Ship Owning Co 51.' par." 60
United .Stock Exchange Co ,3. par. 15
Universal, etc.. Co 35. par 1

V

Vanler vs Kent 9q ,
Victoria .Montreal Fire Ins. Co. v»

Blckcrdike
51. par. 45

Victoria Montreal Fire Ins. Co. vs

V. »
?\'?'"* 34. par. 17; 51, par. 5

Vlctorla^Montreal Fire Ins. Co. vs 34, par.^,8; is" pj. ,, 5,. p,,

Victoria Montreal Fire Ins^Co vs
'

.

par. 1

0'N«"
51, par. 43. 44

y/

Wakcnfleld Ratton Co. vs Hamilton

W-.V
'"^

o"
"""

12. par. 20
Walker, Ross 49 5
Walker, Socl6t6 G6n6rale de Paris

.

51* par" 71
Wa.«er, Limited

22. par." 19
Ward and Henry

51, par. 66cWard. Montreal Cold Storage and
FreezngCo

gS, par. 1
Ward vs MuUIn « „«r !..;»„, „ J/, par. I ; 63. oar. 1Warren, Bank of British North

America t . -

Waterloo Life, etc., Ins. Co...'.'..'. 18.' par!
5"



^^y^ii DOMINION WINDING-UP

Wear Engine Works Co II par 14
Webster Kendall jg, p^^. "2, 2a. b. c, 3. 3a, b. c,

Wellington. Inglls 51. pa!!',?""
'' '' '

Wells vs Estates Investment Co.. 18. par. 5
Western Canada Oil Co 12, par! 15
Western Canada Oil Co., Louth.

.

14^ par. 29
Wetsel Co. vs Oriental Silk Co. .

13,' par 8
Wiarton Beet Sugar Co 14. par. 36; 51, par. 67. 68; 52.

par. 3. 4; 71, par. 9; 101,

WlUiam Drysdale Co. and Murphy 33, par 1
WiUiam Hamilton Mfg. Co 76, par. 15a
William Lamb Mfg. of Ottawa... 11. par. 3
WUson V8 Natal Investment Co.. 48. par 5
Windsor Hotel vs Laframboise 56. par. 4
Winnipeg Hedge and Wire Fence

Woodburn Sons vs Duggan 32. par. 1
Worcester. Tenbury. etc.. Ry. Co 22. par. 24
Wylie vs The Exhalt Coal Mining Co 18. par 2

York County Loan Co.. MacCaster 34, par. 44

Xeres Wine Shipping Co 69. par. 1



Do viiNiON Winding - up

PRELIMINARYjTITLE

1. This Act may be cited as the Winding-up Act

THEORY.
a- In a winding-up by the Court, ihe liquida-

tion is carried out under the control of the Court
Ihe liquidator is an officer of the court, and ii" tlie
company be msohent, is a trustee only for the cre-
ditors.

b. In coluntary winding-up, the liquidation is
carried out privately. The business is done by the
liqu,da,t«r. «-l,o is a Xvn.Uv f„r ,ho company, and
winding-up does not necessarily imply insolvency.

c. In voluntary winding-up continued under
supervision, ihe form of oixJer now in nse Mudes a
direction that ihe liquidator sluill once a quaitrr file
with the Registrar a report in writing m to the posi-
tion of and tJie progre^ made with the winding-up,
and th«t no cost^ or remuneration of lihe Uquid,at.>r
or any soliritor employed by him or any other person
be paid out of the assets of tlie company unles. taxed
or allmvod by ihe Registrar. The effect of a super-
vision order hoing obtained is very slight.

(Emden. 2.)

JTJEISPRUDElfCE.

1. It is desiraWe to follow the nilas for guidance
to be fouml in the English cases u^nder the Windimr-
iip Act. ^

(.\lphsi Oil Co.. 12 O.P.R.. 2f)8.)
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2. 'J'lio provisions r,f tliLs section, being in tlie
uature of insolvent legislation, are intra vires of the
Dominion Parliament.

(Shoolbred vs Clarke, 17 C.S.C, 265; Clarke and
Union Fire Ins., Co., 14 0. R., 618; 16 O.E., IGl;
Eldorado Union Store Co., 18 N. S.R., 514; British
Col.unbia Iron Works Co., 6 B.C.K., 536; Lake
Winnipeg, etc., Trading Co., 7 Man. R., 255.)

3. 1^ loi des liquidations, c. 144 S.R.C., s'appli-
que a la liquidation volontaire aussi bien qu'a la
liquidation forc^ des Compagnies inaolvables, pui».
qu'en vertu de I'art. 13 et du second alinea de I'art
13. j'ordre de mi.^ en liquidation peut Ofcre demande
et requfis par la Compagnie elle-meme.

(C.S., Rruncau, J., Hichelieu, ldl2, La Cie Pont-
briaaid, Ltee, et Cosky, 14 E.P., 20.)

a. In this Art. unless the context otherwise requires,—

fn) "Minister" means the Minister of Finance;
(&) "company" includes any corporation subject to

the provisions of this Act;

(c) "Insurance company" means a company carry-
ing on either as a mutual or stoclc company, the busi-
ness of Insurance, whether life. Are, marine, ocean or
inland marine, accident, guarantee or otherwise:

(d) "trading company" means any company, except
a railway or telegraph company, eari-ying on business
similar to that carried on by apothecaries, auctioneers,
bankers, brokers, brlckmakers. bulldera, carpenters,
carriers, cattle or sheep salesmen, ooach proprietors
dyers, fullers, keepers of inns, bivems, hotels saloons
or foffee houses, lime burners. Uverv stable keei),^r>i
market gardeners, millers, miners, packers, printers!
sharebrokeirs, quarrymen, ship-owners. shlpwrlghtB
stockbrokers, stockjobbers, vlctuallew, warehoraemeiL
wharfingers, persons using the trade of merchandise byway of bargaining, exchange, bartering, commission,
consignment or otherwise, in gross or by retail, or bv
T'er.sons who. either for themselves, or as agents or
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factors for othei-s, seek their living by buying and selling
or I.y buying and letting for hire goods or commodities
or I.y the mauufiicMro, < .rliuiansljip „r thi- conversion
of Koods or coinnuMliti trees;

(< ) "court" means,
(i) in th." province of Ont.irio. the IIi!?h Court of

Justice,

(li) in ;h,. Province of i^uel.,..-. tlie Superior Court.
flii) In the i-rovince of Nova S.-otla, the Supreme

Court.

(iv) In the j.rovime of NCw Brunswirli. tlie Supre-
me Court.

(V) in the province of Manitol.a, the Court of King's
Bench.

(vi) in the province of P.ritlsh CoIunil.i;i.

me Court.

Prince iMlw.Trd isliind.

the Stipre-

the

ol' S;i,sk;itclie«MM, tlic Supre-

(vii) in the pr(M-ince

Supreme Court
,

(viii) In the proving
me Court.

fix) In the province of Albertfi. the Supreme Court,
1X1 in til.- Xortlnvest 'iVn-ilori.s. s„rl, ,.„M;n or ma-

Ki.strate or other judlcijii authority as is designated.
from time to time, by proclamation of the Governor In
CouncU. published In the Canada Gazette, and

(xl) in the Yukon Territory, the Territorial Court:
(f) "official gazette" means the Canada anzrttr and

the gazette published under the authority of the gov-
ernment of the province .vhere the pro.-e^lings for the
winding-up of the business of the company are carried
on. or used as the official means of communication be-
tween the lieutenant-governor and the people, and if no
such gazatte Is published, then it meins any newspaper
published In the province, which is designated bv the
court for publishing the notices required by this Act-

<0) "contributory" me«ns a per.<^>n liable to contri-
bute to the assets of a company under this Act- ar.d
In all proceedings for determining ih^- ,)ersons wlio are
to be deemed contrlbutorios and In nil proceedings prior
to the final determination of such persons. It includes
any person alleged to Ite a contributory:

{h) "wlnding-ur) order" means an order granted by
the court under this Act to wind up the business of the
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coinpax' HDd Includes any order granted by the court
to bring within the provisions of this Act any company
In UquUlatlou or in process of bolng wound up;

(i) "fapltal stock" Includes a capital stock de jure
or de facto;

U) -creditor" iuelnaes all i^ersons having any cliiiiu

against the company present or future, cert^iin, ascfr,
talmxl. or contingent, for liquidated or imllquidatefl
damages; and in all iirocef-dings for determining the
persons who are to Ik* deemed creditors it shall Include
any pprain making any such claim.

Origins. !i-lii K,l, \|[. ,, (jo.
.. i

. ,;o.,;:; vict..

: l.'-.S. CSStJ), U9 ss. S, 33, 56 and 61.
c. l.^.

Sc<'ti(iii -i derive- froiii A9 Vict, c.

Viot., c. 23, .-«. 3, 4, 5, 6, 8 and

25 ,s. 14; 45

13.

Sediipji 3:i derive? i

Stvt

roni -15 \'icit.. c. 23. s. 39.
ion r,i\ (VoTii 19 Vict., c. 46, s. 1; 45 Vict., c.

2S. <. (]{) ill part. Seotion 01 from 45 Vict., c. 23, 3.

64.

Theory. — S^. U. 48. 69, 101. 149, 160.

JURISPETJDENCE.

ALPHABETICAL IXDEX.

Contributory jg ,-

Court of .\dro!-<ilfy.
! ^

" of Chi.noeo- ^^
" of Circuit

6_ 7
" Provincial ' o

" Superior
jj

" Supreme, of British Columbia g
Gas company ,-

Injunction
jl

Intention oif Parlianiont 3
Judge In chambers 1". 13 ii
JurisdicMoo 5, 6. 7. 8. 9, 10. 11
Provincial corporatl-->ns

^

Social club „

lYfldlBe cftmpsny gl
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1. I'hat the Dumiuion Wiuding-up Act (c. 144
J{.S.C., 1906), applies only to Corporationfl inoorpo-
rattxl umier provincial '.gi.latlou when it is sho^ra
tliat sucli Corporations are insolvent, in liquidation
or in proc-s- .,| i.-in- u„und up. and a^ it wa.-< not
siiou-n that the Corj.oration in qu<->ii,.n \va~ in Ikjui-
dation or heing wound up and as tlie.e wa.= no suffi-
cient evidence t« establish in^^lv.acy, tlie Dominion
Act did not apply.

(Nelson Ford Lumber Co., 1 Sask. R. 503.)

2. The piovisions of tlie Dominion Winding-up
Act, R.S.C., ch. 129, do not apply to social clubs,
ineorp,.rat..i under art. .VKs: et se<j.. l?.S.Q.,-,tlie
Wimlinjr-np Ai-t applying' t<3 imorporated tradincr
Companies and not to civil Corptorations such ^
social clubs.

(Mathieu, J.C.S.,, Montre<.J, 1895, Viie Montreal
City Chil) and iStcvenson .'t al.. 8 CS.. 52;.)

2a. Application by a creditor to wind up, which
is opposed by the Company and some creditors,
whilst the petitioner is supported by other credi-
tors.

It is first objected that the Company is not a
'TIJADIXG COMPANY" within the meaning of
the Act and therefore the Court has no juridiction.

2b. The Memorandum of Association empowers
the Company to do a great many things such as
acting as real estate and financial agents, manufac-
tuJng and dealing in brick, selling and supply -
gravel, etc. . . . which admittedly would make
It a trading Company since being licensed in Bri-
tish Columbia has, however, merely bought and
sold land and in one instance erected an hotel
which it afterwards sold. It is argued that I must
have regard only to its operation.^! and not to its
powers.

m



(2) DOMINION WINDINO-ri'

HELD

2c. I cannot agree. I'o do so would be to concede
that a Company might be at one moment within
the scope of the Act and at another without it accor-
ding as it was exercising one or other set of powers
conferred upon it by its memorandum of association.

Further it has been held that if the Company for
any purposes for which it exists comes witliin the
term defined by the Act it is sufficient.

(Anchor Investment Co., Ltd., 7 D, L. R, 915).

3. Per Gwynne:

"The intention of Parliament in submrttii^ all pro-
"ceedings, instituted for the Winding-up of insolvent

"companies iindur tJiese xicts, to the jurisdictiion of

"tiie ordinary courts in the respective provinces of die

"Dominion, was to loa\e tliose proceedings or cases

"to be dealt with in those courts by tho machinery
"and course of procedure ordinarily in use in those

"courts in consimili casu."

(Shoolbred vs Clarice, ir C.S.C, 268.)

4. That the powers, assigned to provincial court3

or judge? by the Winding-up Act, are to be e-xercised

by means of the ordinary procedure. It was. there-

fore, no ground of objpet.ion to tlie windinjr-r.p order
in this case that it was referred to a master to settle

the security to be given by the liquidator appointed
therein.

(Shoolbred vs Clarke. 13 L.X., 218; 17 CSC
265.)

5. In "Quebec", the Superior Court means the
Superior Court for the district where the heaa office

for the Company is situate.
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(Dupont vs Ci€ de Mouliu, n \,.s., 325.)

o. 'Ihe Wiu(liiiy-up Act ixas establislied a .spt>cial

tribunal of exclusive jurisdiction (to wit: The Supe-
rior Court) for disposal of claims agai.i.t a Company
in liquidation; an action taken in the Circuit Court
ml] therefore be referred to the Superior Cburt

(Purcell, J., Montreal, 1908, Baxter vs later-
national Steel Co., 10 K.F., 27.)

7. La Cour de Circuit n'a pas juridiction pour
entendre une cause dirigfe oontre ie liquidateur
d uno Compagnie, mise en liquidation en vertu de la
loi des Liquidations federales.

(Andrews, J.C.S.. Quebec, 1901, BobiUuni v:,

Blanehet, 3 K. P. 352; 19 C. S. 383).

8. A local judge of tlie Supreme Court of Britiah
Columbja is not a "Court" as used herein .

(Kootenay Brewing Co., 7 B.C.K., 131.)

9. The Admiralty Court has no jurisdiction to
entertain a suit in damages for a collision against
a steamer owned by a navigation Companv, wliic-h i. in
liquidation under the Winding-up Act; the Uen
of the plaintiff must be enforced before the Windimr-
up Court.

(DunJop, J.C.S., Montreal, 1908, The Richelieu
and Ontario Navigation Co. vs The Steamer Im-
perial and al., 10 R.P., KJr.) (reversed by the Ex-
chequer Court. 1909. ^

10. Court of Chancery will not, in general, in-
terfere to oust the .jurisdiction of insolvent court
by winding-up the affairs of an insolvent Company.

(Mc.Veil vs Reliance Mutual Fire In.s. Co 27 Gr
567.)

-^ ^
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11. Ordpi- by ,',udg,- \i> llaiikniptcy in Rni,'!iiml.

enjoining plaintiffs from procewliu^ in iie lliirh

Court of Justice for Ontario.

See: (Maritime Bank va Stowart. l.-J U.l'.H., H(i.)

12. The order for the windiri^'-iip of m ( duipiuiy

upon petition may be made by a Judge in Chambers.

(Toronto Brass Co., 18 O.P.I,'.. -iiS.)

13. Le& pouvoirs. attribiK-s a la Cour Superieure
par la lot dea Liquidations, peiivent etre exercfa par
le jugr en ehambre.

(Cooke, J.C.S., Trois-Rivi^ree, de Lorimiier vi

Tlje Canadian iU^ and Oil Co., 34 C.S., 381.)

14. A judge in Chiunbers liaa mo jurisdiction to

ordor a rJuM-iif to give up to a liquidator, under the

Wiii(lin<r-ap Act, pt>sses.>ion of goods and chattels

seized, under execution prior to the making of the

winding-up order.

(Merchants Bank v? Roche Percee Coal Co., 3
T^rr. L.R.. Mi.3.)

15. La fabrication et la vente du gaz d'eclairage

est une oiperatLon de commerce au sens de la sect. 2,

c. 144, S.R.C. et ee .<«tatiit -"applique aux Compa-
gnies Ibrmees pour cet objet.

(Cooke, J.C.8.. Trois-Ri\ieres, de Loriraier vs The
Canadian Gas and Oil Co., 34 C.S., 381.)

IC. On the meaning of the teim "Comtiribufcory",

see the following Canadian cases:

(Standard Fire Ins. Co., 12 C.S.C., 644; Maritime
Bank vs Troop. 16 C.S.C. 456.)

(Hess Mfg. Co. and Edgar vs Sloan, 23 C.S.C.
644.)
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(Ciiijiion vi McArthur, 2<J C.S.C, 23D; Hood v»
iMli'ii. :u;, U.S.t:., 47G.)

(iiut'cn City Ketinirig Co., 10 O.K., 2G4.)
Sw now the foUowiag eiiglish casts*

:

(Oakes vs Turquand, L.R., 2 H.L., 325; Auglesea
Colliery Co., Ij.R., i Ch. 556.)

(Scottish Petroleum Co., L.R., 1 Ch., Div., 113.)
3. A company Is deemed insolvent—
(«) If It Is unnble to pay its debts us tliey bi«om«

due:

Cm if it mils a ineetliig of Us creditors for the pur-
IHise of coiniiouiidluK with tliem;

(c) if It eshll.i,? a statement showing its luablllty
to uit>et Its liabilities;

('/• If it has othorw'se acknowledged its iwjivency;

( O If ft assigns, removes or disposes of. or attempts
or Is about to assign, remove or dlsiK>se of. any of Its
prcwrty, with Intent to defraud, defeat or delay Its
creditors, or any of them;

(/) if. with such Intent. It has proeure<l Its money,
goods, chattels. land or property to be seized. levied on
or taken, under or by any process of execution;

(0) if It has made any general conveyance or assign-
ment of its property for the benefit of its creditors, or
If. being unable to meet its liaWiitK* in fnll. it makes
any sale or conveyance of the whole or the main part
of Its stock In trade or a.«fflets. without the cosisent of
it.« creditors, or without sjitlsfying their claims; or,

</') If it permits any execution ls.sued ng.Tlnst It.

und,T which any of its goods, chattels, land or property
are seize*!, levied upon or taken In execution, to remain
Hnsati.«fle,l till within four days of the time fixed by tJie
sheriff or proper officer for the sale thereof, or for
tlfleen dp.ys after such seizure.

Origins. _ R.S., (1886), c. 129, s. 6; 45 Vict.,
c. 23, s. 9.

Theory. — See s .175.

1. It is manifest that there are two entirely dif-
ferent sets of oircnmptaiice,<! under which it mav be
deemerl necessary to wind-\i,p a C-ompany.
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(u) Wlien tile objecU of tli« Company are fiilEiled
or w'luoi from ui;y other cau*; it is coiuidereil in-
exped it'll t to coatiuue;

(b) VJhci Llio Company is insolvent, and a wind-
ing-uj. Ill Uie iiit^^rests of the creditor* is unavoid-
able.

The first has been aptly termed a voluntary win<l-
ing-iip.

The second, an involuntary.

The first is decided upon at the insUince of the
Company itself; the second, as a rul.-, at the instance
of its cieditora.

(Ste]>hoas On Corporations, 389-3!)0.)

2. Le mot "insolvency'' peut etre entendu dans
deux seua

:
le sens juridique et le sens ordinaire.

bans le sens onlinaire, ii signiiie lY-tat d'une per-
sonne J->nt los dettes exeedent I'aotif.

Dans le sens juridique, il signi^e la oeasation de
paiwnont.< f»ar un coiumergant.

Le teme "insolvency" veut done dire ici cemtion
de paiememts.

(Demers, J.C.S., Saint- Frangois. 1908, Mitchell vs
The Moore CaiT>et Co.. Ltd.. 14 R. de J., 210-r^
(affirmed in appeal).

JTTEISPRUDEirCE.

ALPHABHTK AL IXDEX.
iVbandoniiient ^
Abuse of iH>wers

•• •• -

Action „„
Of)

Admission
j^^ j^^.

^
Adverse prooee<liiiKs

f^,f^'^
..'..'... .'aioV. 15

;^"f lOa. 1,V.
Defiiult

^"•'^''^'"- .".'...'..;'.;.;.;•
joV

Dlscrpfionar.v pnwcr ,-

^^""^"'" •'.."..'. ."..in.'i0a.'i3; 14
Execmlon
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Krfliiiltilfiit c.iiM.yami-
j^

"'*''*»ncy 3. 3a. 4. lOd. " ioe, lOf . m,lOh. IB
JUIlSUl.tioU.

, ..

1;"''^""'- ' '..
'.: ::::::,: m

MoritfUKf „

OttUw
i'*^'!""" '. '.

v. v. '.'.
"

10 i!
1^"""

- ..'lOb
I imlilu Id |i:i,v

WIlMlliii; up

1. l/abus (]>,-< jx,u\i.irs foipuMtils piir !<> mliiii-

nistruteuii d'uue ounipagnie k t'oiuLt Aouial puut don-
m-'i- lieu au n'onrs do I'art. 078 C.I*., ce nest pas
line cans,, do mis« eu liquidation on vertu de la loi

de.9 Liquidations.

(h.U., Mom real. Im Society des Arts du Canada
v^ I'rt'vost, 20 H.R.. ^28.)

2. Cno C(niip:i<.'nif i fond., social, ctaiit devoime
insolvablo. doit otre niiso en iiquidatrion en vertu du
c. 129 et arnendetnents de.s S. I{. du Canada, et ne
pent (Hre requi><^! de faire ce.^ion en vertu du C.P.

(Ta-chereau, J.C.S., Terrebonne, 1901, Xant< '

T,H Tie (rrmprinierie dii Yord. 7 R. de .T.. 20.5.)

•!. Wheix. a Company is able to meet it-- liabilities.

It is not to b<> considered iasolvent. although it has
sustained, and is continuing to .sustain heavy losses,
and tlie court will not make an order to wind it up
merely on this ground.

(Joint-Stock Coal Co.. I>a\v Rep.. 8 Eq. 146.)

3a. Insolvency is the condition in which the
debtor is placed when he has not sufficient property
subject to execution to pay all his debts if sold un-
der legal process at a sale fairly and reasonably
conducted.

(Anchor Investment Co., Ltd.. r D. L. R. 915).
-t. The court will not, undr this clause, oi-dir a

Company to be wound up by reason of liabiliti.>s not
immediately payable. nTile.s« it i= rf>:vr.?;fl}>!v r^Ti^-r.
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Uiai the .'Xisiirij,' and |nolml
sufficient lo m^'ct Ihc oxi^t

oil' a.>,M'ts vvil 111-

ttil !• llllo iluiMint the t)('< P
"inch II

iig liahiliti,-, ,111,1 will ii,,t

liiil>iliti(w or profit^
ikssihir

( Kii

My luvnw 111 r(w.(H<cii of fiituiv husi

rufiiDin lAt'v As

A (li*Hi;iii4|

ntsti.

'"Ir iiiul.T ... 1. luui til,' tune
"i pM.vrii.'iH luiAii.g,.|H,.-„| ,v,,J.u,u ,i„, ,i,„iiari.|

iii^' t II roiiiplii^ vvii^},^ iind iH

liav.

> li'jison given why pay-

I tiniiinstaiu
iiN'm is i„,| ,i„„|,,_ nfijj.,. j,||^.,

• ''iiipnii, must Ih. (Ieciii,-.l insulvcni.

(('u-iiiiij,' Sii'jdilt,. Fiht-e (V,.. ;(; \.B.I{._ 2ol.)
>' ll.v -vi. :, ({-, ,,!• ,1,,. |>o„iiui,,i, Windiiig-up

Acl. II n.miMiiy is d.^Mii.si iiis»lv,.iit. // ,/ rrhilil.^.
a statement showing its itmhility to meet its liabili.

//rld-.^Th.it Ih- iiKil.iliu („ Mi.vt lial.ilit.irs m.>ans
lialiijitu** U> .Toditors a.s distinjriiislieil fmni liabili-
ties to -Jiaivilio.ldt'rs.

•in 111,, lusirmjr of :, p.tith,,, Inu-vxl ,.n s.u-h i. .tnU-
nient. th,. statfl-nieil nm.st l>e aocH-pUx] as oomct

(Lm1.v1 ('a„n,.ri<u. 9 B.(M{. 588, 2 Coirmiemal

*'. Thorn is no wider ircemnfr to bo jrivon to the
words: unable to pay Aw debts in full, than to: insol-
rntt rirrumslmices. hut both expressions n-fer to the
mmi' fiiiancia,! ,ir>n<lition, tliat i-. to a conditir>n in
w}n<>h a debtor 1^ phu^ «-hen he ha., not sufficient
[' -INM-tv iil,j,,t to rx,^.,iii,,n I,, pav all lii> d,.|.t<, if
,'o!d under le^al process at a sale fairly and reason-
ably conducted.

(Domindon Rank v< Cnwp.n. n O.K.. 465.)
fi. The fact tihat all the assets are either mort^ag-

fHl. or uud vrarchoii^c rnccipt^, j. not alone suffi-
eient to render a debtor insolve.nt.

(T;akp Winni.p<^. otc. Tr.idin^ Co.. 7 Mun R
2r>5.)
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y. Airidavit of president thnt Company is "unable
U> \»\y its .I,.hi* i„ f„ir- witJi no ...nipaiativo «tnt<<.
inent (if a.* ••Pis and liabilities.

//'7d:—Irwnfficient nid^aiou of insculvoncy.

(Ulre Wimii,{>t^, etc., Trudinff Co., 7 Man. B..
25.1.)

10. [fa petation is based on the iuaolvency of
fh.. (•..iii(.;ui>. Mip [H't.iii,,n,-r must *trirtly prnv the
exii't<*ncf of one or mow of tho cirrnmstances set
out in section 3rd or his pt'titiou will be disniiased.

(Rapid City Farmer'a Kievator Co., y Man. L R.,

674.)

lOu. Petitioners for tho windin,j,'-up of a Com-
]>.\\\} under ihc Domini, )ii \Vin<liii^'-u[) Act on tin-

giound of it** ia*>lvency nui4 not only allege, but
strictly prove, tlie exbtence of ono or more of the
cincumstanoes >«t out in sect. :J of the Wimlinfr-up
Act. l.'.S.C, 190fi, ch. 14-1, which would jiL«it.ify an
order for winding up.

lol). That a Company^ president l\[\vw open the
books (f the oomjjany to an aocountant, errdxKlied

the reoiult of liis ex4uninati..n thereof in a report to

the cieditor-. sho\(inf,- tjiat Uio Compuny was in-

solvent, does not brini,' tli.' CompaJiy within sub-
section (() of s<'etion ;J of the \Vindini,r.u[, .\ct. as
exhihitring u statement showing its inability to meet
it^ liabilities.

lOe. Where iin aftid.ivit. olTenMl in support of a
petition for \viiiidini,'-u.p a fomjvany. -uitvd tlnat tlie

deponent, an auditor designated by rrrtaiin creditors,

had examined tli, Company's book- a!id records and,
in oonnectiAti thn -witJi, liad ohtaiiird. from time to

time, information as to the affair- nf t^he Company
from its president, and that though tlie deponCTit was

991P ^^.f;
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unable i'i\>m the ]imit<^d time at hi> disposal to
make a complete audit or arrive at a balance, he
made a sufficient examination and secured sufficient

information from the president to arrive at the con-
clusion that the company was insolvent, such state-

ment is but an expression of the auditor's profes-
sional opinion and is not an acknowleil^nioiit by
the company of its insoJvency within suh-seotion
(d) of section 3 of the Winding-up Act.

10(1. 'J'he acknowledgment of insolvency, requir-
ed by sub-eection (d) of section 3 of this Winding-
up Act, must 'be some formal act of the direotore or
of the sharehold<Ts or of some officer, expressly or
impliedly authorized to mako such an acknowledg-
ment on the Company's behalf. An officer to the
Company's creditor- by the president of a Company
carrying on a grain coram is.«ion boisdness to pay a
special sum in full of all liability upon condition
that he be reinstated as a member of the grain ex-
change, cannot bo construed as an acknowledgment
of the Company's inabilitv to pay its ci-editors in

full.

lOe. An officer of a Company, who is at the same
time (liivot^r, president aud manager, oaiinot make
the acknowledgment of insolvency, -pwifiod in -nh-
section fd) of section 3 of the Winding-up Act,
in the absence^ of authority so to do.

lOf. ITie directors of a company may, without
the sanction of the shareholders, make an acknow-
ledgment of the Company'..; insolwnoy foi- the pur-
pose of winding-up, &? required by siib-sectiou (d)
of section 3 of the Winding-up Act.

(K.B., Manitoba. 1912. Manitoba
Company. Ltd.. 2 D.L.R.. l.)

Commission
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lOg. The application is based on the insolvency
of the Company and if an order is to be made it
must be because the material filed satisfied some
one of the sub-sections of s. 3 of the Act.

It was argued that the petitioner holding an un-
satisfied judgment was sufficient to invoke sub-
section (a). But admittedly s. i has not been com-
plied with and that being so said sub-section (a)
cannot be made the foundation of an order.

Next it is sought to rely upon sub-section (d) i.

e, that the Company has acknowledged its insolvency
otherwise than in sub-sections (a), (b) and (d)
This sub-section requires something actively to be
done by the Company which constitutes such acknow-
ledgement.

HELD :

lOh. I think further that this sub-section was
inserted to cover actions by the Company not intend-
ed to amount to such acknowledgement of insolvency
The two preceding sub-sections seem to cover all
possible acts which a Company might commit with
the intention of making such acknowledgment.

(Anchor Investment Co., Ltd., 7 D. L. R. 915).

11. Sub-section C was held intra vires of the Par-
liament of Canada.

(Lake Winnipeg, etc.. Trading Co., 7 Man. R.,
255.)

12. The acknowledgment of insolvency must be
alleged in petition, if relied on.

(Briton Medical, etc., Assn. and General Life
Ins., 11 O.K., 478.)

i
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13. niat insolvency can only be established in
winding-up proceedings in the manner provided by
the Act, and admissions of officers of. the company
of its insolvency are not sufficient to bring the oaae
within the Act.

(Ouifclook Hotol Co., 2 Sflsk. K., 435.)

14. To enable a Company to be wound up, it ia

not sufficient for the Company to appear by counsel
and admit insolvency, and consent to be wound up.
The fac!t? showing insolvency must be disclosed in
the materia] on which the petition is based.

(Grundy Stove Co., 7 O.L.R., 252.)

15. The affidavit, supporting petition for wind-
ing-up order, must state the facts which constitute
the fraud charged.

(Qu'Appelle Valley Go., 5 Man. R., 165.)

16. The Court ha^ a discretion to refuse the
order and allow the assignment proceedings to be
continued, if the creditors or the majority of tliem so
desire.

(Strathy Wire Fence Co., 8 O.L.R.. 186.)

17. Conveyance by company of its assets to aa-
other Conipan(v. without consent of its creditors, and
without satisfying their claim, is sufficient ground of
winding-up order.

(Qn'Appel'le Valley Co., 5 Man. R., 165.)

18. As to "adverse proceedings" affieoting the
eetate.

(Clarke vs Union Fire Ins. Co., Gaston's Case,
10 O.P.R.. ,339.)

19. That, in computing the time under this sub-

section (h), the day fixed for the sale is exclusive.

and. therefore, where an unsatisfied writ wa.s in the
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sherifrV hands, on Mr. :)()i]i „|' Divember, and the
sale was fixed for the 3rd January, it was a writ
reniaiii:ing "unsatisfied till within 4 day^ of the time
"fixed for the sale", and that the Company was in-

solvent within the meaning of the Act.

(Lake Winnijwg, etc., Trading Co., 7 Man. R.,

255.)

20. L'insolvabilite d'une Compagnie ne peut con-
stituer xm moyen de defense a une action en recou-
ment d"unc creanc.> par cette Compagnie.

(MaUiieu, J.C.S., Montreal, 1806, Taylor vs Beau-
dry, 1 R.P., 5.)

4. A couiii,iny Is deemt^-' to t>e uiiable to \>ay Its debts
as the.v l)e<-ome due, whenever a creditor, to whom the
company is indebted in a sum exceeding two hundre«
dollars thi-u .lue. has served on the company, in the
manuer in which i)roces.s may legally he served on It,

In the place where service Is made, a demand In writing,'
requiring the company to pay the sum so due, and the
company has. for ninety days, in the case of a bank,
and for .sLxty days In all other cases, next succeeding
the service of the demand, neglected to pay such sum,
or to secure or compound for the same to the satisfac-
tion of the creditor.

Origins. -R.S.. (1886), c. 129, s. 6; 45 Vict.,
c. 23, as. 10 and 11.

THEORY.

1. The debt, on which the petition is founded,
being bona fide disputed by the Oompany, the con-
venient and proper oourse is not to try the question
of the debt on the petition, but to adjourn the hear-
ing of the petition untU the debt has been establish-
ed at law.
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u

If the debt was bona fide coiKtested and there
ifi no evidence, other than no complianjoe with the
statutory notice to show tliat the Company i.« in-

solvent, and the Company denies its insolvency, the
petition will be dismissed.

The Company must show reasonable grounds for

disputing the debt.

A\hen the debt is established, it appears that the
Court has no discretion, if the application is within
the Act.

(Stephens, On Coirporations, 398.)

JURISPRUDENCE.

1. The demand in writing mu.«t bo served on the
Company in the manner in which procesa may legally

be served on it. It is not sufficient that verbal

demands have been made or demands by letter.

(Eapid City Farmers' Elevator Co., 9 Man. R.,

574.)

2. Service of the speoialJy indorsed writ of pum-
nwms, in an action against the Company to recover

the amount of a creditor's claim, is not a sufficient

demand in writing, within the meaning (.)f s. G of the
Winding-up Act, R.S.C., 1886, c. 129. to --erve as

the foundation for a petition by the crediitor for a
winding-up order.

(Ablx)tt. Mitchell Iron and Ste<»l Co., 3 O.L R
143.)

3. Tjorsqu'une Compnirnic ost insolvable et que
rinsolvabilite est alleguee dans la requfite, le ct&-

ancior. (jui donnanilp I'ordre de misp en liquidation,

n'est pa.« tenu d'aU^er et de prouver qu'il a fait

a la Compagnie une demande de paiement, conform6-
nient a la sect. 10 du Statut 45 Victoria.

(Mathieu, J.C.S.. Montrfial, 1884, Mackay vs

L'A=sooiation Coloniale de Construction ett de Pla-
cements, 13 R.L., 383.)
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4. A secured creditor can make the deinand men-
tioned herein, withonl valuing his swiiritv (under
s. 76) in such demand.

(Gushing Sulphite Fibre Co., 37 N.B.R., 254.)

5. It was held in Gurofski vs Harris, that a
plaintiff suing for a tort is not a "Creditor" within
the meaning of the Ontario Stntiitp as to preferences.

(27 O.K., 201.)

6. Le cr6ancier hypoLiecaire, qui n'est j>as cr4-

ancier personnel d'lme Cnmipagnie et ne peut exer-

cer contre elle que Taction hypotliecaire A raison des
immeubles qu'elle debient. n'a pas qualite pour de-

mander sa mLse en liquidation.

(Loranger, .T.C.S., Montreal, 1899, Leduc vs The
Kensington land Co., IG C.S., 21.3; conf. par. B. R.)

7. It is a good deiniind, if the cr<?ditor demands
pav-ment of a sum greater than that actually due
him, if the Company neglects to pay or offer the
sum due.

(Cardiff Coal and Coke Co., vs Xorton. 2 Ch.,

405.)

8. Une Compagnie doit etre consideree en 6tat

de faillite. aux termes dee art«. 3 et 4 du ch. 144 des
S.R. du C, lorsqu'elle est incapable de payer see

dettes k leurs ech^anoes, et la loi presume une cessa-

tion de pai<iments, suivant I'art. 4 des memes statute,

lorsqu'une Compagnie neglige pendant 2 mois de

payer une creance de $2000.00.

(Demers. J.C.S.. Montreal, 1908. Mitchell vs The
Moore Carpet Co.. 14 R. de J., 208). (conf en
appel).

9. That a winding-up order may be obtained

against an incorporated Company, when it is in fact

insolvent, though 60 days have not elapsed since the

ervioe on euch Company of a demand for payment
of an overdn<^ d.'bt; hut. when a petition for a wind-

TU
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ing-up order is presental before the .'xpiration of

such ddlay, the petitioner is required to prove the
inaolvency of the Company, unless it be acknowledg-
ed or unless one of the otiier cases in which a Com-
pany is deemed iosolvent exists.

(Wurtele, J.C.S.. Aylmer, 1890, Eddy Mfg. Co.

vs Henderson Lumber Co., 6 M.L.R.S.C, 137.)

10. In a petition for tlie winding-up of the above
Company, under the Dominion Windinj,'-up Act, R.

S. C, 1886, c. 129, the petition alleged that the Com-
pany was unable to pay it? debts as they became due,

withm the meaning of sect. 5 of the above Act, but
gave no evidence of the demand in writing, and ne-

glect by the Comipany to pay within 60 days there-

after, as required by sect. 6.

The 'petition Jiui«t be dismissed, imless amended
and fresh evidence given, sdnce sect. 6 specifies the
only way of proving a case under clause of sect. 5.

(In Chamber?, Oiitorio. 1904, Ewart Carriage

Worns, 8 O.L.R., 627). (11 E.L., n.s., 238.)

11. The petition need not be presented immedia-
tely after the expiration of the 60 days or 90 days

83 the cas<? may be. Delay in petitioning does not
d^troy the right.

(Imperial Hydropathic Hotel Co., 49 L.T.. 147.)

6. The winding-up of the business of a company shall

be deemed tx) commence at the time of the service of the
notice of presentation of the petition for whidlng-up.

Origins. — R.S., (1886), c. 129, s. 7; 45 Vict,

c. 23, s. 12.

Theory. - Ss. 48, 52, 56, 71, 94 et seq.
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JTTEISPEUDENCE.

See: Fuclios vs Hamilton Tribune. 10 O.P.R.,
1.

409.

2. The winding-up of a Company, when ordered
under the Winding-up Act, R.S.C., 1906, c. 144,
takes effect retroactively as of the date of service
of the notice of motion, -„ i]i„t ih,. wiiujing-up of
the business of the Company i« to bo deemed to com-
mence at that time.

(Bank of Hamilton vs Kramer-Irvme Co 1 D L
R., 475.)

.
•

•

6. This Act applies to all corporations incorporated
by or under the authority of an Aot of tiie Parliament of
Canada, or by or under the fuithority of any Act of the
late province of Canada, or of the pnjvuice of Nova
Scotia, New Brunswick, British Columbia or Prince
Edward Island, and whose Ineonwratlon and the affairs
whereof are subject to the legislative authority of the
Parliament of Canada

; and also to Incorporated banks
savings banks, Incorporated Insurance companJes loan
companies having borrowing powers, building socletlea
having a capital stock, and Incorporated trading com-
panies doing buatoees in Canada wheresoever incorporat-
ed and,

—

(ffl) which are insolvent; or,

(6) which are in liquidation or In proceBS of being
wound up. and. on petition by any of their shareholders
or credltc -s. assignees or liquidators ask to be brought
under the . rovisJons of this Act.

Origins. - 52 Vict, c. 32, s. 3; R.S., (1886).
c. 129, 8. 3

; 47 Vict., c. 39, 8. 1.

JUEISPEUBEITCE,

1. The Winding-up Act. whicJi provides that the
Act apphes to incorptorated trading Companies doing
business in Canada wheresoever incorporated, is in-
tra vtrf.1 of the Parliament of Canada.

(Allien vs Henson, 18 C.S.C. 667.)

<i

11
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2. Sections 2 and 3 of the Winding-up Act. (47

Viot.. c. 39, 88. 2 and 3) do noi apply to banks, but

an insolvent bank, whetlier in prcxsess of liquidation

or not, at the tune it is sought to bring it, under the

Winding-up Apt, mu«t be wound up with the pn'li-

rainary prooetidings provided for by 45 Vict., c. 23,

9s. 09, 120, a.s amended by 47 Vict., c. 39, 3. 8.

(Mott V8 Bank of Nova Scotia, 14 C.S.C, 650.)

3. That a foreign Company, which has done busi-

ness in this province, although several yeara have

elap.sed between the cessation of his biisiBesg and the

service of Winding-up petition, is subject to liqui-

dation under Winding-up Act. if there be unsatisfied

obligations.

(B.R., Montreal, 1908, Scott vs The Great North-

em Construetion Co.. 10 R.P., 164; 15 R.L. n.s.,

.307.) (18 B.R., 1.38.)

4. A Company, incorporated under an Act of

the province of Ontario and carrying on business in

Ontario, is "doing business in Canada" within the

meaning of this section.

(Ontario Forge and Bolt Co., 25 O.R., 407.)

5. The Steel Co. of Canada, incorporated in

England under the Imperial Joint Stock Companies

Acts. 1868-1867, carrying on business in Nova
Scotia, and having its principal place of busineas

at T^ndondorry. N.S.. was, on the application of the

respondents and by consent, ordered to be wound up
under 45 Vict., c." 23, (D).

The appellants, creditors of the Company, objected

to the Winding-up order, on the sole ground that

the Act did not apply to foreign corporations.

Held:—Th&t 45 Vict., c. 23, (D) should not be

construed as intended to apply to foreign corpora-

tions doing business in Canada.
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(C.S.C., Merehauts Bank of llalalax vs G-ill«aDie
10 C.S.C. :tl2.)

6. A Company, incorporated under an Imperial
Act, but doing business in Canada, wm be wound up
under Uie Canadian Winding-up Act as regaris its

assets in Canada, ajid tJie Statute 47 Vict., c. 39,
(R.S.C., c. 129, a, 3), wliich provides iliat the Wind-
ing-up Act applies to incorporated trading Compa-
nies ''doing business in Canada, wheresoever incorpo-
rated", is not ultra vires of the Donunion Parlia-
ment.

(B.R., Montreal, 1890, AJJen va Hanson, IG Q.L.,
JR., 79) (affirmed by 18 C.S.C, OCT.)

7. The provisions of the Domiuion Winding-up
Act (R. S. S. 1906, c. 144), do not apply to a Com-
pany incorporated under the Ontario Companies Act,
unless such Company is shown to be insolvent.

(Cramp Steel Co., Ltd., 16 O.L.R., 230.)

8. An application was miade under the Dominion
Winding-up Act to wind up a Company incorporated
under the provisions of the Nort.h-W5st Territories
Companios Ordinance, c. 20 of 1901. Evidence was
adduced for the purpose of showing that the Company
was insolvent, but V

'

\.gely dependent upon
hearsay

:

Held:—That, notwiti. standing the Company was
incorporated by the provincial legislature, it could
be put into cranpulsory ILjuidation and wound up
under tlie Dominion Winding-up Act. R.S.C., c. 129.

(Shoolbred vs Clark, 13 L.N. 218; 17 CSC
265.)

'

9. The bank appealed to the full Court in British
Columbia from a winding-up order in respect of
British Columbia Iron Works Co.. on the "roun.l
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that Llie Doiiiiiiioii VVinduig-iip Acta, un<h>r which
tlic onlt'i- had bwii iniulo, did not apply it ..ue C'om-
{Miiy, which was incorjX)rat«'d under the provincial

Coiripames Act, 1890.

The judgment, a.pjK'aled from, decided that the

Dominion Acts appliod ami were autliority for malt-

ing tlie ordtff.

The judgment was revtrsed by the Supreme Oonrt
of Caiuuk, and the order stt aside and petition di^-

mis»od with costs.

(Bank of British North America vs Warren, 12th

November 1900).

10. The Winding-up Act, R.S.C., oh 144, applies

to a fondgn (.'ompany, which has done business in

Canada, although the aame has been discontinued

for a jxTidd of live or six year.*, if there be unaatis-

liod obligations ari-ing therefrom.

A foreign Company, doing business in Canada, is

subject to the Windin;j-i:|i .\et. and llir Smpcrior

Court has jurisdiction and power to make a winding-

up '^pder against it thereunder, although no liquida-

tion proceedings arc tiiken a nst it. at its domicile,

and the correct view is tlip n ita a4)plioation, the

act ifl to b^ oonstrned, no* rictly, but liberally.

(B.R., Montreal. 1908, Soott rs Hyde. 18 B.R.,

138) ; affirming ?i C. S., 432 ).

11. A Winding-up order by a Canadian court in

the matter of a Scottish Company, incorporated under

the Imperial Winding-up Acts, doing busineSfS in

Canada, and having aseets and owing debts in Can-
ada, which order was made upon the petition of a
Canadian creditor, with the consent of the liquidator

previously appointed by tJie Court in Soo-tlsjid as an-
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ciliary to the winding-up prweedingH, there it a
valid order under the Winding-up Act of the Dom-
inion.

(Allen vi Hanaon, la re Scottish Canadian .\sbe«-
tos Co., 18 C.S.C, (567.)

12. Au ai>plicatit)n for an order U) proeocd with
the winding-up of a Company in the YTuiion Terri-
tory is properly mado pursmmt to the rule> of pro-
cedure made hy the judges of the Supreme Court of
the Xorth-Wejt Territories at u time antecedent to
the s=«paration of tlie Yukon Territory iram tiie

NorUi-West 'J'erritories. sina; no rulos have bwa
made modifying or replacing these rule;;.

A foreign Corporation doing business in the Viikon
Territory under a license of the Dominion Govern-
ment, is ^ubject to the provisions of the Dominion
Winding-up Act, in so far as its assefa situate within
the Dominion of Canada are concerned.

(Territorial Court, Yukon 1912, The Stewart
River G«ld Dredging Co., Ltd., 7 D.L.B., 736.)

7. Thla Act does not apply to bulldlns; soelnies nhlch
have not a capital .stock or to railway or telegraph oom-
panlee.

Origins. — R.S.. (1886), c. 189. «is. 4 9r- 45
c. 129, 8. 3; 47 Vict., c. 39,8. 1.
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PART I.-QENERAL
UMITATION OP PART.

8. In tUe OBSf of u bank other thau a sjivlngs bauk
tbe jirovlslons of this Part are Hiibjcct t( the iirovlslom
of Vtin II. of this Act.

Orifini. - U.S., (1886). c. 189, as. 4, 97; 45
''''

J, s. _' and subtille.

leory. — S. 149.

JUBISPRUDENCE.

1. .\n insolvent bank, whether in prooees of liqui-

datiKU or not, at the time it is souerfit to bring it

under the Windinfr-up .\ct, must be \»-ound-up with

the preliminary prooeodings epedfinl in as. 150-166

of part 11 infra.

(Molt vs Bank of Nova Scotia, in re T^ank of

Liverpool, 14 ( .S.C., 650.)
9. In the cii-m- of .llft» In.sumiure ruMiipanlee, nnd of

in.><uranc«' <v>iiii<a'ii. s thilun life insurniicc and other lii-

siimnce, In so far as relates to tl.e life Insurance bnsl-

ne«s of such comimnles, the iirovlskms of this Part are
subject to the provisions of Part III. of this .\ct.

Origim. - K.S.. (1886), c. 129, as. 4 and 105; 45

Viot.. c. 23, «. v> and .subtitle.

Theory. — S. 160.

JTIRISPKUDENCE.

1. Canadian pr)]icy-]iolders petitioning for dis-

tribution of deposit of foreisni life insurance Com-
pany in hand.- of Minister of Finance.

H( Id -.—Th-At th.^v were entitled to the relief afked,

notwith=ta.ndin£r that prnoeed^ings to wind-up the
Company were pending before tlie English Courts.
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(Brituii Mt'ilaal, eti., Xnim. and Gt-iieral Life Am.,
J ' (».II., 111.)

2. But see :— -Vliiiviluuits Bunk nf Halifax vs Uil-

U'sjiif. 1(1 C.S.C., M'i;

AUfu v., Hanson, In !•< S<-ot!ti.s.li ("anaidiaii A»boM-

tos ('«... 18 c'.s.c. (jg:.

10. In the iMSf iif liiMiinuKv coiiii. aiU>>* otluT thiia

llf<' Insuruucv {.ompiiiiW-s. and of Uksunuuv coniiBiiiU'H

(loin« life lununince mu\ uilii'i- ln.xuiiiiiif. In h<> liir hh
relates to nueh other InMuriiiKv, tho provlslono of thU
Part an- Mubje<'t to fhv provlsdons of F'art IV. of this

.Vet.

Origini. — R.S., (1880), c. 129, gg. 4 and 115;

45 Vict., c. 23. s. 2 and eubtitle.

Theory. — S. ir4.

WINDINQ-UP ORDER.
H. The (ourt may make a \vlntllng-ui> onlff.

—

(a) where the i>er!o<l, If any. fixed for the diiruilun

of the oouipun.v by tin- .\ft. vhart'T or Insrrnint'nf of In-

coriKJratlon has oxjiired; or where the ev.-ni. If ;iny. has

occurred, iipoai the oti-urrcnce of which It Is provided

hy the Act or <'harter or Instrinncnt of lnoori¥)r;itlon

that tho comiMUiy Is to b<> dissolvi-d:

(6) where the oompany. at a special meetUi:; of

Miarebolders called for the purpose, ha.s passed a ri^soln-

tlon requlriiiK the oompi ny to be wound up;

(e) when the company U Insolvent;

id) when the <'iii)lta! stock of tlie comimny is ini-

palreii to the extent of rwenty-flve per ce^ifuni thereof,

and when It Is shown to the satisfactinu of the ctjurt

that the losit cniilt.Tl wl!! not lUifly Ix' fe»toi-fil within

oan year: or,

^>•^ when the court Is of ojilelon that for any other
reason, it Is Jua tand equitable that the company ahoald
be wound tip.

Origins. — 52 Vict., c. .32, s. 4.
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JTIEISPEITDENCE.

i-rp

1. A vrinding-up order will not be granted where
there are no assets, and the petitioning creditor
would, tiierefore, get nothing bv tho oi-der.

(Georgian Bay, etc.. Aqueduct. Co., 2i) OAl., J58.)

2. An order iliiwting the winding-up of a com-
pany iiLstead ol' the buiuues-* of ijic company is good.

(flushing SuLphitp Fibre Co., 37 X.B.R.", 254.)

3. Where tiie insolvency of a Company i? admit-
ted, the court has no discretion to refuse or to grant
winding-up, on tiie i)etition of a creditor, who
has a substantial interest in the estate, although the
Company has made a voluntary assignment for the
benefit of its creditors, and most of timn arc willing
that the winding-up should he under sucli assign-
ment.

(WiUiam ljam;b Mfg. Co., of Ottawa. 32 O.R., 243;
Fnion Bank of Onnnd:). I.T O.T?.. :inr.)

4. The Court will not. in the absence of fraud,
make an order under the clause for a compulsory
winding-up, on the petition of shareholders, against
the wish of a large majority of the creditors and
contributories, but will leave the Company to exer-
cise their judgment in il(^>rmining on a voluntary
winding-u/p.

(London Flour Co., W. N. 1868, p. 84: 16 W.R
652.)

4a. Mismanagement or mi«jonduct of directors
is not a sufficient ground for winding-uip, unleBS in-
solvency is thereby caused.

(Anglo-Greek Steamship Co., 2 Eq., 12.)

5. To enable a Connpany to be wound up under
the Winding-up Act, E.S.C., 1886, c. 129, it is not
sufficient for the Company to appear by counsel and
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admit insolvencj and cansfut to be wound up, but
the twU as roijuiied by the Act, shovnng in.olveacy
must be di«.lo.-^ in the nia.ttrial ..n vvliich the peti-
tion is bii:;>'!.

Having regard to ihese considoratirma, it appears
to ir.e tliat tJie order ought not to be made in this
case, and that the petition siio„hl be dismissed.

(Meredith, J., Ontario, 19UJ, Urundy Stove Co
7 O.L.R, 253) ; (10 Jf.L., n. s., ;J58.)

'

6. If tlie Company bor^ow^ money by an ultra
vires aet. the creditor cannot petition.

(Naitiioinnl PennamMit, 't Ch., sno.)

7. Where an assignment for the benefit of its
creditors had been made by a Company, and its

as^^et* ha<l been sold vnth the approval of the great
majonty of itf= creditors and shareholders, an appli-
cation to wind-up the Company, made by a creditor
and shareholder, who had taken part in all the pro-
«. imgs. and had himself trie.1 to purchase the
assets, was refused.

(Strathy Wire Fence Co.. 8 O.L.R., 186.)

8. Semble: That the mere fact that a Company
has large liabilities, and has decided that, in view
of them, it is unable to carry on its business, is not
proof of "insolvencv."

n. WTiere m regular meeting of directors was
held to proceed to convene an extraordinary meeting
of the Company to consider a revolution for winding-
np, but it was shown tshat the requisite number of
shareholders had joined in the requisition pursuant
to s. 118 of the Companies Ordinance, among them
being all the directors, all of whom subsequently
wgned an ondorsemenit directing the secretary—him-
.<elf a director—to call the meeting.
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10. That the want of a regu'ar meeting of the

directors, was a mere irrv>gularity, and did not in-

validate the meeting of shareholders, subsequently

held in pursuance of notice by the secretary, at which

the winding-up resolution was passed.

(Bed Deer Mill and Elevarfx)r Company vs Hall,

1 Alta. E., 530.)

11 On the meaning of the terms of: Jtist and

equitable, see : Florida Mining Co., 9 B.C.R., 108.

12. Where it appears just and equitable, the court,

under this section, has power to order a Company
to be wound-up, notwithstanding such winding-up

is contrary to wishes of a majority of the share-

holders.

(BritisJi Oil ami ('annel Co., 15 L.T.N.S., 601,

Ch.)

13. The words "just and equitable that the Com-

"pany should be wound up," used here, are to be con-

sidered as reforring to matters rjusdcm generis with

the subject matters stated in the prior rules.

(Suburban H^vtel Co., 2 Ch., 737.)

14. The petition must set out every circumstance,

which is materiaj to authorize the Court to make

the order. Tho comninn form allegation that it is

just and equitable tlwit the company should be wound

up, is not sufficient, unless the facts are stated which

render it just amd equitable.

(Wear Engine Works Co.. 10 Ch., 188.)

15. If it be established that a Company never had

any proper foundatioin. and that it was a mere fraud

or "bubble Company", the Court will order it to be

wound up. But, the misconduct of the directors and

manager of a Company, though it may be ^ ich as to

render them liable, if a suit were instituted against

them by the shareli aiders, is not a ground on which
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the court will consider it "just and equitable" to
wind-up the Company under tliij ^oction, where
there is no evidence that their mismanagement has
producod insolvency, or that tlio Co-npanv is a mere
"bubble Company", and where there is a reasonable
prospect that, under proper maivagemeut. it may be
successfully carried on.

(Anglo-Greek Steam Xavigatinn and Trading Co
35 Boav., 399.)

16. A petition by 3 shareholders to wind-up the
Company under the Ontario Companies Act, 7 Edw.
VII, c. 34, a. 199, sub-s. 3, upon the ground that it

waa just and equitable that the Corporation should
be wound-up, was diamssed, no case for a winding-
up order being dLsclosed. Any suspicion that the
Company is being mismanaged i* insufficient. The
whole substance of the Company could not be said to
be g'one, the property acquired under the eliarter
existing and there being a means of working it. A
winding-up petition cannot be re-wted to merely be-
cause there is dissension within the Company."

(Harris Maxwell Larder Lake Gold Mining Co.,
Limited, 1 O.W.N., 984.)

APPLICATION FOR ORDER.
12. The application for such winding-up onier may,

in the cases mentioned in paragraphs (a) and (b) of the
laat preceding section be made by the companv '^T by a
shareholder; and In the case mentione.1 In iwragraph
(c) of the last preceding section by the companv or by
a creditor for the sum of at lea.st two hiindrc<l dollars,
or. except in the case of banlw ana in.suranc.> corpora-
tions, by a shareholder holding shares in the capital
stock of the company to the amount of at least five
hundred dollars, and. hi the other «ises mentlone<l In
the said section, by a shareholder holding shares in the
capital stock of the company to the amount of at least
Ave hundred dollars.
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Oiigins. — G2-G3 Vict., c. 13, s. 4; 32 Vict., c.

32, s. .-.; S.R., (1886), c. 129, 8. 8; 46 Vict., c. 23,

3. 13. in part.

Theory. - - Ss. 2. 150.

•.'. To enlitie a person to petition as a creditor,

tl'tio must be a debt either legal or equitable, which
can bi' eniorced by iiini against the Company; thus,

a garnishee of a debt due from tlie Company can-
iior petition, he must first obtain judgment against

the Cumiiany and petition, on liis judgment debt.

(Enidcn, 34.)

JUEISPRUDENCE.
ALPIIAlUrilCAI. 1 NDKX.

.Assljfnmeiit 7 g
Conipjiny ^7
Crwlltor's rlghi

; id l'3. 27
Dniiuiises 13
Exe<niti(>n creditor g
Inteiiiretiitlon

j

Lltlffions claim ..2. 22. 25
MLsreju-esontatlon.-^ 9
Payment 26
Petitioner

I.'i. 18. 19. 20
S«>enre<l creditor n. .'i, 10. 11. 12. Zi
Sharelioliier -14

Solicitor .. o]

rii.-it?curt,i cr<><lit()r 4

1. The Act. like the In«)Ivent Act of 1875. -rhich

providod for the winding-up of incorporated Compa-
Bii'-. i-- intended ti, he put into operation, at the

ins^tjiucc of croditors only.

(Union Rflnch Co., of Canada, Ltd., 15 O.L.R.,
307.)

2. Tjcs seub crfiamciers. qui peuvent provoquer

la mii»o en liquiflation d'une Compagnie h fonds so-

cial ?ou= la loi f6d6ra]e des Liquidations, 6tant oeax
qui "ont une reclamation actuelle, future, certmne,

un cr^anoier d'une dette Mtigieuse n'a pas quality

pour tie faire.
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(B.R.. Montrtal, La Societe dcs Arte du Canada
v» Prfevost, 20 B.B., 237.)

3. Le or4anoier hypathecaire, qui n'est pas ort-
anxjier pereoimel d'un« Compagnio. et ne peut exer-
cer oontre alle que I'action hyipoth^ire k mison des
iinanottbles qu'elle d6tien<t, n'a pas qualit6 pour de-
manHer sa miae en liquiidotion.

(Lonauger, J.C.S., Monf.p6a,l, 1899, Leduc et al.,
V8 The Kensington Land Co., 16 C.S., 213). (Affirm-
ed it appeal

)

4. A Company will not be coanpulsorily wound up
at the instance of insecured creditore, where it k
shewn that nothing can be gained by winding-up ae
for example, where there would not be aay aBeets' to
pay liquidation expenses.

(Okell vs Morris and Co., 9 B.C.E., 153.)

5 That the petitioner'^ claim, being amply jecur-
ed, he had no right to petition and force the Com-
pany into liquidation.

(Ouahing Sulphite Fibre Co., 37 N.B.R., 254.)

6. A suibeequent eieoution creditor may file a
petation for a winding-up order.

(Lake Mnmipt^, etc., Trading Co., 7 Man B
256.)

^. ' ' '

7. The assigning of claims for the ,puipose ol
bringing a petition is not to be enooaragad. It ia
not permissible for various creditors of a Company
to aaaign to any craditor or any other pereon their
claims against the Company, in order that the peti-
tioner may have a daim against the Company of
enabbng him to petition to wind-up the Oompany.

(Peoplo'fl Loan and Daposit Co., 7 O.W.B., 263.)
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8. A petiition for winding-up, presemted by per-
sons, who had merely acquired an interest in the

Company for iibe purpoae of praaenting it, was not
held to be iirroguikur.

(Oheehire Patent Salt Co., 9 Jur. N.S., 1098.)

9. A shareholder cannot petition, on the ground
that he was induoad to take sfaorefl by milBreipreaenta-

tioo. He ibouJd hrin^ an aotioin.

(Union Hili Silver Co., 2S L.T., 400.)

10. A Company issued bonds payable to bearer,

the payanent of whaah was aecfored by a truat mort-
gage, by which the Company purported to assign cer-

tain of its property to trustees, in trust, for iiie bene-
fit of the bondholders, and covenanted with the

trustees for the payment of the prmcipaJ and in-

terest of the bonds to the bondholders

:

Held

:

—That the holder of some of the bonds, the

interest on which was overdue, was entitled to peti-

tion for the winding-Qp of the Company.

11. Theit the ibonds and trust mortgage mu^ be
read together, and that, under the terms of the trust

mortgage, a bondholder was not a creditor within

the meaning of the Act, and was not entiUad to peti-

tion for a winding-uj) oidjeo'.

12. That a secured creditor can m&ke a demand
under s. 6, aaid petition for the winding-up of the

Company, and is not bound to value, in his petition,

has eeourity under s. 62 ; that where a diemumd is made
under s. 6, and the time for payment has elBfpeed,

and the demand has not complied with, and no
reason is given why payment is not made, the Com-
pany must be deemed insoJvent within the meaning
of the Act.

(Gushing Sulphite Fibre Co., 37 N.B.R.. 254.)



APPLICATION FOR ORDER (12) 36

13. A person, who has a claim against the Com-
pany for unUquidated damages, is not a creditor
within the meaning of the Dominion Winding-up,
aad cannot petition.

(Pen-y-vam Coiiliery Co., 6 Ch., D,, 477.)

14. A Company, incorporated under the Nova
Scotia Companies Aot, B.S., (1900), c. 128, for the
purpose of carrying on mining operations, after
operating ita property for a time at a loas, dwpoeed
of It to amother Company, the consideration for the
transfer being shares in the latter Company.

Application was made by one of the shareholders
for a winding-up order, under the provisions of the
Comjpaniei Winding-up, the grounds bedng:

(a) Tliat the substratum of the Company had
gone;

(6) That it was not possible for the Company to
carry cm the business for which it wus created;

(c) That the aale of ito property for ahaires m an-
other Company was illegal and unauthorized.

The application was apposed by the Company, and
it did not appear that either the oreditops or (be
sharehoMare generally d€8ired a winding-up.

Held -.—That the judge, to whom the application
was made, was right, under these circumstianoes, in
refusing an order.

That, before giving effect to the application and
taking tihe matter out of the hands of the directors
and of the Company, the learned judge wa^ right, in
requiring the eharahaldeir to bping himseJf within
the principle of the oasee, by showing, inter alia.

that the Company was in such a state of solvency that
there waa a reasonable prdwbiHty of suffidemt esjats
being left for the eharehalders to give him a taingjble
interest in haiving the Company wound-up.



36 (12) DOMINION WINDING-UP

(Tangier Annalgaanated Mining C!o., 39 N^B
373.)

''

18. It is the general right of a creditor to have
a Company wound up by the Court although other
creditoiTs bo a much larger amonmt desire a voluntary
winddng-up, and a meefiaing of the ahareholders has
been calli'd to ])am a resolution in favour of a volun-
tary winding-up.

(G«neral Bodling Stock Co., 11 Jur. N. S., 231,
Ch.; 12 L. T.N.S., 9.)

16. Held:—^That a creditor of a Company, who
cannot be paid without winding-up proceedings, is

entitled ex-debito }w<titiae to a winding-u,p order.

(Weatem Canada OiJ, etc., Co., L.R., 17 Eq., 1.)

17. There is no ofcjectiom to a Company present-
ing a petition to wind-up another Company.

(Mexican Co., 34 Sod. Jr., 269.)

18. Where two petitions to wind-up were pre-

sented, one by a paid-up shareholder, who had only
paid the deposit on application, it not appearing that
the Camipany wae inaolvont, an order wae made -upon
both petitions; but it was heid that the paid-up
shareholder was entitled to the conduct of the wind-
ing-up.

(Conaibantinople and Alexandria Hotel-; Co 12 W
R., 851.)

19. Two petitions were presented to wind-up a
Company, the finst 'by a creditor, the seooind and
subsequent one by sfcareholde.- The second con-
tested the debt upon whicii tht rsit was founded,
and alleged circumstancee to «.how that the rektionF
between the creditor (a banking Company) and the
Company required investigation.
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The Master of tl.e BoU. aiade an order on bohh
petitions, on the ground tliat he ooiiUl not dmam
the limt, witliout .leterniiniug tluit the debt VM bad
nor the second, without coming to the conclusion that
the oharges, made by it, were frivolous and un^ub-
tentml; and he could not arrive at eitlier ooncluaion
upon the evidence. The oarruige of tf.« proceedingsWM given to the shareholders, who presented the
«eoood petition.

(Lundy Gnmdte Company, W.N., 1868, p. 260.)

80. Where there wei- two petitioners for a
windang-up order against the one Company, although
orders were made under both peti*ionfi, ihe conduct
of the proceedings was given to tiie later petitioner,
a creditor for money paid, in preference to the
earlier one, who was shewn to be an employee of and
in dose touch with the Company.

(In Chamfers, Oiktario, 1904, Estatee Limited «ad
the Wmding-up Act, 8 O.L.R., 564) ; (11 R L n.*
238); (Wakefield Rattam Co., vs HamUton Whip
Co., 24 O.L.R., 107.)

»1. A winding-up order, having been obtained

L t"*^'*^ *™™ ^^ ^^^ ^ Ohaujibers under
45 Vict., c 23. 8. 98 (D), on material, which wbs
not regular, and the soUoitor, who presented the peti-
tion, being the solicitor for the Company, it was or-
dered by the Court that tho carriage of the prooead-
ii^s should be given to creditors, who presented a
petition on the following diay. It L« prefemhle to
have the wmdmg^p conducted by solicitors, who are
disconnected wiih the company.

(Jloseph Hall Mfg. Co., 10 O.P.R., 485.)

22. A petition for winding-up, which ie brought
for the purpose of inforcing payment of a' debt, which
the Company bona fide disputes, is an abuse of the

m
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prooees of tihe Court, and ebould and genenully will

be diamiaeed witii ooeto. The Court will, howewr,

take pains to aee Utait Hie dispute is a bona fide ooo.

(A. Coy. (1894), 2 Ch.. 349.)

23. A Company duly paMed a resolution, at a

generaJ meetinig for a voluntary winding-up under

supervision, and a petition was presented accordingly.

The iddbilities of the concern were ejiormous; and

another petition, being presented, before the hearing

of the former one, by a creditor for upward* of 300,

0001., praying an other to wind-up the Company

oompulaory, it was held that the Company must be

wound-up compulsory.

(Baroed's Banking Company, 14 L.T.N.S., 481

Ch.)

84. A aecurenl creditor is not obliged to value hi-*

security on making a demand.

(Cuahing Sulphite Fibre Co., 37 IN.B.R., 254.)

25. A winding-up petition is not a proper mode

of enforcing a di-iputed d<^)t.

(GoldhJll Mines, 23 Ch.. D., 201.)

26. Wheie a crt>(lit<vr, having presented a peti-

tion, was paid part of hi« debt, but did not reaeive

the balance, on the day fixed, and proceeded with his

petition, and a winding-up order was? made upon

that and another petition, the creditor was com-

polled to reffmy the money no rweivod by him.

(Greenwood. 9 Ch., oil.)

27. If tho general bo<ly of the creditors desire

a compulson- winding-up. a vokinitaay liquidation

ia not a bar. although no creditor prove he is pre-

judice.

(Bishop and Sons. (1900). 2 Oh., 254.)
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18. 8uth ai»t>llcatlou may bt- iiiude by jieUtlon to th«
court In the provluce where th^ luwii offlw* of the com-
pany la altuated or. If there Ik no h«ud offlce In Canada,
then la the pporlnoe where Ita wiU-r pla^w. or one of lu
chief places of biulncM la Hlt\inf«5j.

2. BxoeiH Jn caaei whert hu.-|, .ipi.llr.i.lon [» made by
the company, f.M,r day. notlc,- of the appUmUon aball
be given to the rompany before the making of the aara*.

Origini. — 58 Vict, c. 32, i.. C; II.S., (1886), c
129, 8. 8 ; 45 Viot., c. 23, s. 13 in part.

Theory. — See e. 2.

1. Where tihe petitioner dies befot* the hearing
of the petition, it i« submitted that an order to con-
ttnup ppooeedingB can be obtained.

(Parke- and Clarke, 365.)

2. Perwms served witlj the petition, the Compa-
ny, and any crediiboiPB or oontributoriee are entitled
to be heard. provid*vl tlie letter give notice of their
intention to eppeor.

(Emden, 61.)

POEM OP PETITIOH.

T7HDES THE WINDIWO-UP ACT.

Province of Quebec, "l

Dtotrtct of Montreal, I gitpRniOR OODBT
Na

and
Petitioner

Eteapondmt

To the Ilomourahle the Superior Court. tAtting tn and
for the district of Montreal, or to any on, ,,j the Ho-
nourable Judges thereof.

The Petition of vour Petitioner Respedfullv Showrifh:

1. That the Respondent Is a commercial Oorporatloo,
ln««rpora t#!(1 !.y T#=tter= Pater=t nnder the great sea;'

of the Dominion of r«nada

;
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a. That your tMtlUuu«>r la u uoinMHurw) crtxlltor of tb«
Mdd L'<MU|)aay Ui a •um ezoeedUix two-liun<ireii dol-

Ian, nemely : In th« mun of | , for woMte
•old and delivered by your I'«tltlun«r to the nald
RaqMiideot, at the time* nnd place* and for tb«
Tarloun amouiita mentioned In the «rtntem«nt of
acoouDt herewith filed to form iwrt thtreof, the
aid aoooimt being long paRt due;

3. That the Ri«pond«it Is Innolvent and unabli* to pay
Its debt* an they become dne;

! 1

WlwNfore your I>«titloDer i^-ays that this Court, or
Tour Lordship, be pleased to order the wlndlng^ip of the
aid Company and the appoiatment ot a prortelooal li-

quidator thereof; that one or moire Ilqaldatont be ap-
pointed to the property at the aaM Company, after auch
notice U) the crertHors, contributorlea, shareholders and
members thereof, hs the Honourable Ooort, or Yoor
lordship, may nee flt to prewrlbe; the whole with
cost*.

Montreal, . 191

AFFIDAVIT.

It I of the dty and district of Montreal,

being duly sworn, do d^tose nnd iwy

:

1. I am the Petitioner herein

;

2. All the facts mentioned In the foregoing petition

are true;

And T have signed.

Sworn to before me. at Montreal,

this day, of . Itfl .

C.S.O.
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HOTICE.
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•r«ke „«U,.e of the r,.reK,„„g ,«tlUo„ «„<, of the affl.

Montreal. .,tu.; .„ Tt.lCtZ^Vu'^' u
inth.CourtHou...atMont.«U.outhe "T/^''*'•" •*» oolock 111 the for«ii.«nor «o .<.,u ,i.er«arter .H>ui«el en ..e beam

M(ViUre«i!,
(lay o( m

Mt'n\ey r.r P«utIoii„r.

JUEISPRUDENCE

1. Service of a petition for a winding-up onier onan a«.gn^. for cmliton, of a C.«„pZ fs ^^."ce upon the Company, m requiredT/ s. 8 ofWmdm^-up Act, E.S.C. c. 109, «uch «i^« J,te,^ an agent of the Company for the purpo.'- ''

th. pre«d«nt *nd direrto™ am readUy aoce; Ck'
andW g^ven bo eipr«B autfiority to the ^^^-s-.to aooopt gQoih aervica

(Rodney Casket Company, 18 O.L.R., 409.)

8. U signification d'uae requgte pour miae en
Jiquidabion ^t v^ahloment faite au Sureau de kCompa^ie par U d^livrance d'une oopie i un em-
ploye, qui en a la garde

^n em

The C«n«d«n Gas and Oil Cb., 34 C.S., 381.)

«i"^l^ "^ necesMry to earve the affidurita with
a.e petitu>n, but they may ^be toft to be d«maad«diyae Company in aooordiaig with usual practice.

(Qu Appelle Valley, Man. R., 160 )
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3a. II n'est pas n^cessaire de donner k une Com-
pagnie iin avis de 4 jours avant la preeentation de
la requite demandant ea raise en liquidation, lois-

que la Compagnie est elle-mSme partie & la demande.

(C.S., Bruneau, J., Ridielieu, 1912, La Cie Pont-

briand, Lt^, and Cosky, 14 R.P., 20.)

4. Under s. 8 of the Wimding-up Act, R.S.C.,

c. 129, trhich diiecte itlhat a credi/bor may, after 4

days' notice of the aipplication to the Company, apply

petition for a winding-uip order, a notice giv«u on

the firet of the montii for a heuring on the fifth is

sufficient

(Maritime Wrapper Co., 35 N.B.R.. 682.)

5. Under s. 8 off the Winding-up Act. R.S.C.,

1886, c. 129, a petition may be presented after four

days' notice of the application, and where notice of

its presentation was given on the 4th for the 8th

November, it was held sufficient.

(AmoOd OhamiioaJ Co., 2 O.L.R., 671.)

6. Semble:-~Tha.t, as s. 8 of the Act requires the

petitioner to give four deys' notice of his aippldca-

tion, effect oouM not be given to a ground of whidh

the Company had not that notice

(Abbott-Mitohell Iron and Steel Co., Ltd., 2 0.

L.R., 143.)

7. The provisions of the Winding-up Act, R.S.C.,

1906, c. 144, s. 13 (2), that "4 days' notice shall l>e

"given to the Company before the making of" an ap-

plication for the Company; and where the full 4

days' notice has not been given, a judge has no power

to make order.

The Conaolidaited RuJes of Piraotioe we not by

any of the proviaionfi of the Wiiiding-up Act mads

applicable so as to authorize the Court to shorten

the time.

(Farmer?' Bank of Canada, 22 O.L.R., 656.)

I'i
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8. JJae requite pour un ordire de mjee m liquida-
tion d'un« Compagnie, inearpor6e par lettrce paten-tes
du parlement federal, doit 6tre presentee k I'endroit
oil la Compagnie a son si^ge social.

(Davidson, J., Montreal, 1908, Weteel Co.. vs
Oriental SUk Co., 9 R.P., 289.)

9. An application wa> made to wind-up a Com-
pany on the grounds of insolreacy, under the provi-
sions of the Companies Winding-up Act. The petition
set out that the petitioner was a creditor, and that
the Company was indebted to other persons in lar-
ge amounts; that the Company was unable to pay these
debts, and that certain persons in charge of the com-
pany's buaineas had admitted its insolvency. This
petition was verified by affidavit whioh sfcited : "Tlmt
"such of the sitatements in the petition as relate to
"my own acts and deeds of others I believe to be true."
No other evideiue waa filed with the petition, nor
was notice of any other affidavit served until 2 days
before the application was to be heard, when 3
further affidavits wcro served and leave was asked
to read them:

Held :—That the affidavit did not verify the peti-
tion as required by the nilee, and was not sufficient
to support it.

That the original affidavit fi;led being totally in-
sufficient, there was no evidence on file when the
petition was pneaented to support it, and leave should
not be given to file further affidavits in an ondeavxmr
to make out a case aitar the return of the motioi..

(Outlook HoteJ Co., 2 Sa.sk. P.. 435.)

9a. A petition for a winding-up order cannot be
supported by statoments verified by an affidavit on
information and belief only.

(K.B., Manitoba, 1912, Manitoba Commission Co.,

Ltd.. 2 D.L.R., 1.)
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10. A petition for winiding-up a Coanpany shouild

not also. pray for tlie appointment of a partaouJar
peraon w official liquidator. Thf oourt has power
to appoint one. at thie hearing of the petitiion, if the
parties oonBent; obhcrwise the matter muat be settled
in chambeirB.

(The Ciommflrcial Dwoount Co., 7 L.T.N., 816
Ch.)

11. Setnblr :—'\'\h> Court may allow the fact?

adlegwi in the petition to be proved on the hearing,
although the petdbion waa not verified by affidavit

(Maritime Wrapper Company, Limited, 35 Jf.B.

E., 682.)

12. On the hearing of a winding-up petition,

which was diamissed, the petitaoner did not avail him-
self of an opportunity to examine the officers of the
Company. It was too late then to gwmt an inquiry.

(Sup. Court, B.C., 1902, Okeill vs Morria and Co.

9 B.C.R., 153) ; (8 R.L., n.s., 443.)

12a. In Ontario, a petition may be preeenfced lo a
judge in ahaimbeirs.

(Toronto Braes Co., 18 O.P.B., 248.)

13. On an application by a creditor, the onus lies

on hia)i to sliow tlint lii,* rio;'hts avp prejudiced.

(New York Exchange. Ltd., 39 Oh. D., 415.)

14. If a friendly petition is presented by a cre-

ditor, the pcti*ionea-'s 9iilicibi>r shouild not act for the
company, otherwise the carriage of the order may bo

SiA-en to another creditor, and the petitioner's ooets

disflllowied.

(liennox Publishiig Co., 61 L.T., 787.)

1.^. Where, upor the hearing of a ipotition pre-

.^nted by a judgment creditor, evidence ia before

the C-ourt upon whi<3h the issue whether the judgment
vas or wae not obte Jned by cf>!ilu.<«'iou, can be decided,
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the petition wiU be {<«rthwith diapoaed of, notwith-
itanddug that the judgmmt has not been impeaafaed
in an action at lam.

(Uaibed Stock Exchange CSo., 61 L.T., 687.)

16- A judgment creditor, presenting a petition,
will not be oompelited to refute by abh«r evMemce, an
allegation that the judgment was obtained l,y fraud
but the Court will direct the winding-up order to b^
good, unl«« the Company within a certain time com-
mmce m action aoid impeadi the debt.

(Bowc* V8 Hope Insurance Soc., 11 H.L.C., 389.)

17. Adjoummen-ta at the request of the peti-
tioner, opposed by the Company, are not allowed as
a maifcter of course, for the winding-up order re-
lates back to the presentation of the petition, and the
pendency of the petition may be prejudicial to the
company.

(Metropolitan Eailw. Warohouainff Co 17 LT
108.)

" '

14. The court may. on .ippHcation for a wlndlnc-ui)
order, make the order aj.pUed for. dismiss the petition

or unooDdltlonally. or ma^.; any Interim or other order
tttat It deems just.

Origins. - R.S., (1886), c. 129, .. 9; 45 Vict.,
R. 23, «. 14.

Theory. — Ss. 2, 29, 101 and 151.

2. In the event of an appeal from a windinjr-up
order, it is advisable to apply at once for an order
restraining the advertisement of the winding-up
order pending the appeal.

(Brnden, 66.)

.,11
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ALPHABBTIOAL INDEX.

Appeal : right of 41, 44

Arbitrator 24a

ASHets __.... 16

Assignment 19

Chambers: Judges In 1. 2.5

CoUuslon 18

Contempt of court 40

Costs 17. 22. 30, 31, 34. 35, 36. 37, 38, 43, 45

Oonrt, County 42

Creditor - •• 23

Damagee 39

D|sor«»ti(Hiary p(nv»>r 2. 12. 14. 34

Evldenoe 6

Foreign c-ourt 29

Fraud 28

Inquiry 21, 43

New system 8

Opposition by third parties 44b

Order 24, 32, 33

Petition In revooatlon 44a

Petitions, several . . .. 17.18.20.35. 38

Prejudice 11

Res Judicata 28, 27

Shareholders, meeting of 5

Suspension 9. 10

Vacations 44a

Winding-up, voluntary 7, 13. 15

1. Lee pouvoiirs, atbribufe h la Oouir SupArieune

par la loi des Liquidations, peuvent etre exerc^ par

le JTige en cbambTe.

(Oooke, J.C.S., Trois-Riviircs, d? Tjorimier vs

The Caniadian Gas and Oil Co., 34 C.S., 381.)

2. TIhe Court han a discretion to grant ot with-

hold a winding-up order under s. 9 of E.S. Canada,

1886. c. 129, (Maple Leaf Dairy Co. (1901), 2 O.L.

R. 590. fiollowed.)
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On the hearing of a winding-up petition, which
as diamiaedd, ilhe peifcitioiwr did not avail hdmaalf
of an opportunity to examine the officers of the Com-
pany:

Held, on appeal: — That it was too late then
to graot an inquiry.

(ObeQl and Morris Co., limited, 9 B.C.R., 153; 8
R.L., n.s., 443.)

3. The Court hae a disoretion to grant or with-
hold a wdnding-up order under e. 9 of R.S.C., 1886,
c. 129.

(Mapli« Leaf Dairy Co., 2 O.L.E.. 590.)

4. A discretion to grant or refu^-^ the order
existe, notwithstanding the making of the a*»ign-

ment (Wakefield Rattan Co. v. Hamilton Whip Co.,

(1893), 24 O.R., 107; Maple Leaf Dairy Co. (1901),
2 0. L. E., 590, approved ; William Lamb Manufac-
turing Co. (1900), 32 O.R., 243, conaidered).

(Sitrathy Wire Fence Co., 8 O.L.R., 186.)

5. Where a shareholder petitioned for a wind-
ing-up order, and a«ked ithe court to direct a meet-
ing of the ahaa-ehaldere to be held, -tihe court, having
diamissed the petition for want of sufficient grounds,
held that it could not direct a meeting to be held,

except with the sanction of the ehareholdere, a ma-
jority of whom, it aippeared, were oipipoaed to such a

course bedng adapted.

(Joint Sfxx;k Coal Co., W.N.. 1869. p. 82.)

6. To obtain a winding-up order, the holder of

a paad-uip share must satisfy the court, that the

Company haa ceased to carry on its buainess, amd tihat

tile assets of the Company are -"iaifficient, after pay-
ment of the debts of the Company, to produce a sur-

plus for devision among the shareholders.

(The LaneashiTe Brick and TJle Co.. 34 L.J., Oli.,

331; 11 Jur. N.S., 405.)

i;



I

48 (14) DOMINION WmDINO-UP

7. Where the awets of the Company were small,

and tile oreditora had ft1'»wif< mumimouflly emterad

upon a Tohu^tay UquidatioD niLder ibe Ontario as-

sigmments act, a petition for a oompuflsory winding-
up order was refused.

(Maple Leaf Dairy Co., 2 OJj.B., 590.)

8. On a petition for winding-nip on tlie ground
that the business of a Company was carried on at a

loee, and tihat a change had been introduoed in the

Byfiteni of working it, a meeting of abarehoJders, hekd

by the direction of the Court had decdded that it was
expedient that tihe Comipany ahouild be oannied on.

The Court being scuttiafiied that the Company whs
solvent, and that the newsysfiem of which the ahaie-

holdere apiproTed was not incxxnaisteint with the

schemie of the Comipany, declined to make am omdier

for winding-up.

(Factage Parisian Co., 13 W.R., 330; 34 I.C, Oh.,

140.)

I !f

9. A creditor's potitioii will be oidexed to stand

over, aft the inatance of 'the shareholders, if there is

reason to Mieve that the Ooanpany wild discharge

their liabilitiee.

(Brighton Hotel Co., Law Rep., 6 Bq., 339.)

10. Where a croditoT petitLoos for a conif>ul8aa7

winding-up, although the Court may allow the

petition to stand over, if the Company undertake

to ipay the debt, the Conirt wiil not do so simply to

•enable the Company to wind-up voluntarily, even

though a voluntary winding-up is worfied for by a

consideraMe body of other craditars.

(General Rolling Stock Co., 34 Beav.. 314.)

11. Where the majority of the creditors are oppos-

ed to winding-up order made, the order will be

I 'I
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made in cases, where it appears tliai tiie minority

creditors mav Iv prcjuilicied unle-s tho winding-up
order is made.

(Charles H. Davies Co., Ltd., 90 W.R., 992.)

12. That, if a majority of creditors are of a dif-

ferent opinion to the petitioning creditor, the Court
is bound to have regard to their wishes, and may
accordingly mako a snja-rvisiini ordfM- instead of a

compulsory order, or if the Comiipany be already in

voluntary liquidation, may refuse to malce any order

if a majority of creditors sn desire.

(The Langley Mill Co., L.R., 12 Eq. 26.)

13. It was held that the provisions of the sot

&i to the winding-up orders aa-e not intended to apply

to cases. wliPi-o thoro is a very siinall body of ishare-

holders and no difficultios exist in the way of volun-

tary winding-up.

(Xatal. etc.. 1 H.S.M.. G.39.)

14. The Court has in all cases a wide discretion

as to the course it will take, on hejiring a petition to

winduip a ronipany. and by ss. 91 and 140 (our
sect. 61) is em'pow^red to take steps to aecortain

the wishes of oreditoiv or contribntories. and to

have regard to those wishes. The circumstances,

under which the Court shall have power ta order a

winding-up. are set forth in ss. 79 and 80 (our ss. 11

and 3) ; but it rests with the Court to exercise that

discretion or not.

(Metropolitan Saloon Omnibu"? Co.. ex-{>arte Haw-
kins, ." .Tiir, tX.S,. 92?.)

1.5. The Court will not interf.^re with a voluntary

winding-up of a Compajiy by its shareholders and
order a compulsory liquidation, unless it is shown
that tiio rights of the petitioner will be prejudiced

by the volnnt-arv winding-up. .Ser^'ice on the liquid-
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ator of a notice of appeal, on behalf lof the Company
from a compulsory winding-up order, is not necessary.

(The Oro Fino Minea, Limited, 7 B.C.R., 388.)

16. A winding-up order will not be granted

where there are no assets, and the petitioning cre-

ditor would, therefore, get nothing by the order.

(Giwgeinn Bay. etc., Aqueduct Co., 29 O.K., 358;

Okell and Morris Fruit Preserving Co., 9 B.C.R.,

153.)

IT. Where s.veral petitions are presental for

winding-up tlie same Company, and an order has

been made upon ono of them, eacli of the =ubsoquent

petitions will bo troiited individually a< if it were

the only <im' presented, and. to entitle the petitioner

to costs, mu^r (lisck-se such facts as would induce the

court to maivf a windin<j-up order, if no other peti-

tion had been presented.

(European Bank, Ex parte Baylis, Law Rep.. 2

Eq., 521; 35 L..T.. Ch., 090; 12 N.S., 615.)

18 If a seoond petition Is presented, the second

petitioner must allege and prove an objection to

the prior petition, v.g. : collusion.

(Standard Portland Cement Co., (1890). W.N".,

91).

19. When an assiigniment for tlie benefit of its

creditors lia.s been niade by a joint stock Company,

a creditor of the Company is not entitled as of course

ti a winding-up order.

(Strathy Wire Fence. Co. 8 0.f,.R., 186.)

20. Where a petition is filed for the winding-up

of a Company and a second petition is subsequently

fUed and brought on for hearing before the first peti-

tion, the Court should be infonned of the prior pro-
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ceedings. Aii attempt, made to forestall a bona fide
applicatJon by a friendly lone, is not a practice that
sJiOuld be encouraged,

(Enterpriso Hosiery Co., 4 O.W.W., oG.)

21. The petition cannot be amended, on the hear-
ing, so as to include a ground, which the order con
be made whicli was not set out in the petition. The
Act requires 4 days' notiev of the application to be
given to th(! Company and olfect cannot be given to
a ground of wliich the Company had not that notice.

(Abbott-Mitchell Iron and St*^! Co.. 2 OL R
2\;].)

22. An application for an order for the winding-
up of a bank was refused, tJie curator objecting to
the notice.

The judge might have adjourned t!ie hearing under
fl. 14 of the Winding-up Act; but as there were otlier

applications pending, he considered that tli... first ap-
plicant, who has wholly regular, should not be de-
prived of any advantage to which his adJierenoe to
the rules, statutes and practice, entitled him.
The applicant was ordered to pay costs to the cura-

tor, who opposed the application, but not to credi-
tors and others, who aippeared upon the hearing.

(Farmers' Bank of Canada, 22 O.L.R., 556.)

23. Where a creditor appaared on the h.^aring

of a shareholder's petition, the Court refused to make
an order on his application, although there was evi-

dence that the coropany was insolvent, but left him
to present a petition of his own, if he chose.

(Spcnce's Patent, etc., Co., Law Rep., 9 Eq.. 9.)

24. An order, made under the Winding-up Act,

2 Rev. Stat, of Can. c. 129, directing the winding-
up of a Company instead of the business of a Com-
pany, is good.

(Gushing Sulphite Fibre Co., 37 N.B.R., 254.)
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2 la. When' tlic [R'titinnor liad agio.Kl tn ii'fcr all

aiatUTS in iliffiMvnco to aroitrution nad the arbi-

trati>r had niiulf his awaixl, but it hatl not b«en taken

up, it \vii> IicUl ilial tile [••litiimor was not Iwrred

from obtaining a winding-up onlor.

(Lancaster and XowcaHtle-Uipnn-Tvne Hailw. Co.,

5 Roilw. and Can. Caso.s, ti:12.)

25. Au order niiade in Cliamabern cannot be varii^d

or set aside by anoUier Judge than lihe one granting

the order, and i)y him i>Mly in Court, and consent of

the .Tiidjfi', \\"li'm> onli r is to lie varied or set asifle,

will n<ft cunfur juri'^idicbion.

(I). Watle Co., 2 AJta. Li., 117.)

26. A winding-up order made agaiiiat a company,

after appearance and contestation by it of the p«ti-

tion. is rrs judiriita and oonchivsivc against the share-

hold oi-s.

(The fJreat Northern Consitruction Co.. and Hyde,

34 C.S., 132) ;
(affirmed by 18 B.R., 138.)

2^. Tli.> Kcnoral iiile tJiat a windmg-iip onier,

made against a company, after appearance and oon-

testjition by it. is conclusive against the shareholders,

doe? not ai)ply wliere the gi'ound taken Ls that the

compajiy was not subject to the Winding-up Act, or

that the petition for the order had not been served

upon it and wa^s a fraudulent abu-^' of the ]>rocefts

of the Court.

(R.R.. :\[ont,rea1. Ifts. S( iutt vs Hyde. 18 B.R.,

I.-]?: 10 K.?.. 164) : (1-5 R.L., n.s.. 307.)

88. One creditor obtainisd a winding-up order.

Other creditors applied to have the order set aside

on the grounds of fraud and prejudice.

Held:—That the otAc^v was in effect a judgmemt

of the Court, directing the Companjr's assets to be

realized and applied pro rata in discharge of its
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obligataorw ami no otlin- cnidiioi c<»ukl have any
grciitor or higlior right; Uuit tlie oiMer oould not
dofraud any woditor nor in ajiy way pwjudioe him;
that Uu! ii,pj>lication was wLtJiout pntxxleut and un-
warninttxl by tlio practice; that tlie (!<>urt had no
power oil tJiis application to appoint a nn'.ivt>r; that
nppUcaition fur leave to intftrvone aliould be made to
the referee.

(Standard Cobalt Co., 16 O.W.R., 601; 1 O.W.N.
875.)

89. Where a winding-up is a proceeding in a

foreign Court and special relief is sued for
in a provinw. where a'rtjiiii of tiu' assi-is are situate,

it is II, «i proper for a looal cmrt to interfere in

respect to property controlled by the floreign Ok)urt

in the wnnding-up. If the aoit or proceeding is in
aid of the forpijrri prtxvedingn, the sha^x', in which
the assistance should be given in the local Court,
wouJd depend on what hae been done in the foreign
court.

There must be no oonflict between the two Oouitg
and, in order to prevent this the local Court should

have e\idence to show tlip position of matters in

the foreign Court and the steps about to be taken
there so as to fumirfi proper relief to the plaintiff

and, at the same time, not to interfere with steps be-

ing taken in the foivijrn Court with the same object.

(Louth vs Western of Canada Oil Co.. 23 Gr.

567.)

30. The Mas»ter of the Eolls held, that where a
petition to wind-up a Company is <liami8sed. the

petitioner will, as a gemjerail rule, be ordered to pay
the coste of the Company opposing the petition, and
of every per*>! agajmst whom a personal charge is

made by the petition, and who appears and di<»provcs

ijr

I-
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such elKi,-.-. iin.l is otli-rwiH. frw from bhmie; but
no other ]. tsou apjiuannj:. ciihor to supiK>rt or op-
pose the petition, will be allowe,! any eosts. But
where tJie uiu,l,ng-u]) orJer is made, the petitioner
and th<. {^jaiipany wiJ! ]„n,. tlieir costs out of the
estate, and shareholders and creditors. \d.o appear
to supporr th,. jK.tition. ^viH !,ave out of the estate
one set nf c,,.-!^ l>'t(veen them.

( number
1 lonworks and SiiipbuiWing Compenv,

3r, Beav.. .IKi.) ^ ''

31. Tlie petitioner's costs are the first charge
upon the >'»u^Km^^< pmp.riy in a u-in,lin-up. ami
must 1)0 paid in fuli. in pri<irity to the co^ts of the
official !i(iuidator.

(Aiulley Hall Spinning Co., Uw Rm.. 6 Eo
2-15.)

^'

32. Under the English Act. it lias been held that
a winding-up order is not equivalent to an adjudica-
tion in banJcruptcy.

(Agra and Mastemiair^ Bank. Anderson'.s cas<> L
R., 3 Eq.. 33r.)

33. When a Company has been wound-up and
dissolved, a new winding-up cannot be made unless
the first winding-up ea,, be impeached for fraud.

(Coxon vs Gorst. 2 Ch.. 73.)

34. A person, wlio appears to support a petition
that IS di>.missed. or to oppose one that succeeds, will
not be entitled to co4s.

(London an.l MvHliteiranean Bank. W.N 186G
p. 207.)

3.5. A creditor, presenting a winding-up petition,
having notice that another eivditor has already pre-
sented a petition with the same object, does so at his
own risk as to co=ts and n.n-, pr(;ve not merelv that
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J'i. The c<>,„pa„y ,s eutUI,.! to it. co.ts of appoar-

be paid out of tlio estate.
'

(Wiarton Boot Sugar Co., 3 O.W'.K., 3i,;3.)

to'p;.lin"'"'/:7'''""
"•'^ ''i--t<-J to stand over

e.ta >hsl. a d<.l,t. a.ul the debt .a. established
.'"1 <mW made. :r „,,. h,id u,at the peta^-'oner wsant>t. toeo..ofest.l>,i.I.n,d,.ta/we,la.;:^

(Railway Finance, It W.R.. 7,54.)

ji8. Where a petition wa.. servcl an.d tiled with-
out notK-e, u-hen a previous ,,e,in„„ was pendin::. and
e .^Bd petition nu^e out a go,xl ca.e for a wind-n^up nnl.r, the petUumers .-ore allowed their cost,

pelition
'

'""'^'"^-"'^ ^'•^l'^'- ^^-^^ made on the fir.t

f Algoma Commercial Co., 3 O.W.I?.. MO.)
39 The conxpany ha. a right of action against

a per^n, who maliciously provnts a {>etition for its
"•"^>ntM,p. if „ie petition is dismissed.
(Quartz vs Eyre, 11 Q.B.D., 674.)

^"- When, a petition for windinjr-„p a Conu-anv
containing charges of fraud again^ ke d:r.^;

."

was published at full in a newspaper, before the hear!
vng, n wa. iK^'d that the p„blish<.,-s had ..om,nittM
a contenip of court, and they were oi^ered to pav
tile costs of a motion to commit

'

(Cheltenham and .^wans.a Railw. Carriage andWaggon Co.. Law Rep. s Eq.. 580.)

m»l "" !!''''' '''"^- '•^^^' '^ ^'^'''y Court Judge

rf .an order, upon an affidavit of a liqddator
declaring the above as..o,-,ation di.olved. On Tune
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•<:],-t, l'M->, (.11 Uie fipplication of n dissatisififi] ^^haiv-

liolder, he mack- an order revoking his former ordi!i-,

iinrl also one whioii he had made on April 7th, 1903,
staying proceedings in action? agadn^t the associa-

tion.

Held:—That tht order of June Slat, was an -p-

peaiahle order, for even if the appeal io the Court
of Appeal, under s. 3r ,.f tho Ontario \Vindiii,ir-up

Act, was to be restricted to appeals from final lorders,

yet this was a final order since it put an end to the
order of dissolution.

42. I'hat the County Court Judge had no au-
thority to make iJw order of June 21st, ae he had
no fuither material before him than he had had when
making that of March 24th, and there wa.s no reason
for saying that he had been misled in making the
former order, and the proper way to have attacked
the latter order wius by appeal.

(The Equitable Savings Ixian and Building As-
socition, G O.L.E.. 26.; 2 Commercial L.E., 446.)

4a. 'Where a pctdtion is apposed on giwmds with
respect to which an inquiry ,is directed, if the result
shows thai the petitioner's contention was correct,

the costs <if the inquiry mu4 be borne by the persons,

whose opposition was the caiise of the inquiries be-
ing direct«].

(Bosworthon Mining Co., 26 L.J., Ch., 612.)

44. A winding-up order, mcde by a Court havin
jurisdiction, even if made improperly, must be
treated as valid until reversed on appeal.

(Arthur Average Ass. 3 CD., 523.)

44a.—TJnp oidonnance de miae en liquidation d'nne
compagn,ie etant smsceptible d'appel ou d'apposition
ne pent etre r^tractfe pour irr^ularitfe par la vode
dc la requete civile.

ii
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tierce app.jsition, atianurr ia le.r.,llfM ,1 .:;,

^

^^.U-Ticre. a I'oAlo.n.ance.
' " ^'"^^"^^

tioa^l-nn^''''^"""'"'''
"'^"-^^^

'« "^^^e en liquida-cioii (luiif. eoiiipiifrn .. rmiu r,f>. - i

^ ««»

vaeanof^.
^ *' ''''"'^^^ i'^^dant ]es

(CS. Bruneaii, J., RidiHieu, lOl? j, p- p^„,bnand, Lt4e, and Cosky. U R.P., 20.)

*'

45. Ab to costs of petitioning, see:
Albion Ironworks Co., 24 C.L.T.. 300 •

Estates Ltd., 8 O.L.R., 564;
Manitoba mVmg Co., 8 Man. R. 4-26 •

^
Conimeroial Bank of Manitoba, 13 C.L.T., (Occ.
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JURISPRTTDENCE.

1. LV'lui qui acwando hi miilite de la mi-..' tu
liquidation crime cdiiipa^'nie doit |)roce(ler par uno
requefe a cet cfTet.

2. I^a requete en cant«'.*tatii)ii d'une dtniando de
mise cii liquidation n"a j)a> heroin del re autorisue
par la Cour.

(C.S., Montreal. 1911, The Sicho Li;?ht Co.. vs

Fortin. Ill K.P.. •^;):..)

•'!. Tnder si-eiinn i:> ,,( the Winding-up Act, pro-

vuling that if a Company ojjposes the application for

a u-inding-up order, on the ground that it is not in-

solxont, the Court inav make an order for an ac-

countant tio inquire into the affairs of the Company.
The power ho conferivd can l)e exercised only where
tlie petitioners have made .sucli a prima facie case of

insolvency against tlie Company as would justify a

winding-up order, and upon their failure so to do,

no order for an audit by an accountant niU be made.
(K.B.. Manitoba, 1913, Manitoba Commission

Co.. Ltd.. 2 D.L.R.. 2.)

10. t'!»>n the siTvice on the company of an order
ma<l(' urder the la.<4t preceding section, for an innuiry
into the affairs of the company, the president, directors,
officers and employees of the company and every other
person, shall respectively exlilblt to the accountant or
other person named for the puroposp of makin;; such
inqnirv the bool<s of account of the company, and all

Inveiii Ties, papers and vouchers referrinj; to the imsl-
ness of the company or of any person therewith, whi h
are in his or their possession, custody or control, re-

spectively : and they shall also respectively «rive all «ufli

Information as Is rennired by such accountant or other
person as aforesaid, in order to form a Just estimate o,

the nfTalrs of the company.

Origins. — R.S.. (1880). c. 129. s. 11: -15 Viet.,

c. 2.3. s. ir,.

Theory. — s. l-iO.
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»f the .ou,.:,.., asTe ell' "•'^""^"^ "' ^'-^"<>"
">=»• WauT refuse u,e

, , • u,
"" """"°' "^^' -"«

ui' "ruer.
•
ll'H.uUc.n ov mak,. the wludJng-

Origins. ^ |..s.. ,,s.s,;, , ,.,.,

c. a;i, s. i;. 12; l; Vict.,

STAYING PROCEEDINGS
'-..'or

!;,™';;,,";:;;,;r;::,''.'!.
'''''-"" ' "-

—

tile Iiresent^jitiw,
,.f

''"tril.utoix.-U any tiin. after

^'"'1 '-fore „,nkin. th'e ,.nl! T f'"".
"""""^'-'I' '>r<ler

-^- ".-.„ s,,.,, ,.,,„, ,, ,i eo;:;':,;,;rt^
''' ™'"-

Origins. - R.S., (1886),. 12, , 1,. ., v.
c. 23, ?. 18.

• •
-^'^^ -^5 Vict.,

1- Ss- 22, 23.

THEORY.

ceL^^CcSH"^' i'f-lietion to ^ay pro-
^ Uie Court ha« roi^nT-l t^ the follo^-n.r fact.-

require inve5fci>ataon

;

• " nie Lourt to

(Emden, 69.)

3. Quasi-criminal nmcor^incr- i , . ,

.
P^ •Initio- under the Cumpanies .-\et= or bv

(Enid.'n. 124,'i
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JURISPRUDENCE.

t.- a.<liiiiiiistratiiiii of

( 'ii., ( ':l-luii s (Jaso

1. 'I'll.' ( 'iiiirt will im!, u!1"\v

the asisels in be iut<i'IVr,-,| \^iLji

afVcotiag the cstatv.

(Cliirkf vs I'liion I'lv in-.

10 O.P.R.. ;i39.)

2. In a iuii u^a.'.asi :i l'"iiiit.iu\ Id I'ostraiu tre—

liass, liberty \Vii< given iiu'li-r this -iix'tinn. to the

plaintiffs, after a winding-up in-iler. to proceed with

the suit.

(Wvlov vs The Exhalt CoaJ Mining Co.. ^\ Beav..

.'). 'Ihc'c i- jiii-ij<li*-tii>i) uu.iler s. l.T of the Domi-

iiidii Wiiiilin.i;-ii|) Act. R.S.C. lS8(i. c. 13!». U) ro-

striiin procH-diii!.'; a;.^iiin«t tJio C^mpati>, even in ac-

tions out*id<- thi' iinliuaiT ten'itor'al jiiri-sdiction of

the Court, ajid the odifoiving of an execution i- a

proceeding with in th.i= .section.

Hi Id:—'riiercfore. tJiat there wa.s jurisdiction in

the High Couit, in this Province, to make an order

staying proceeding* under an execution in the hands

of the sheriff of a county, in the province of New
Brnnswiek. as had bwn done in this caw. But the

sheriff having, notwithstanding. pn)cceded with the

sale under the exwution against the lands of the

Company, and executed a dee«l of the same to the

purcliaser.

I. That there was no jurisdiction in the Court

uniler the Winding-up Act to make aai order sum-

marily declaring the sale void.

(C.A.. Tobique Gypsum Co., Coatigan vs Longley,

6 O.L.E.. 516.)

5. A private individual, who is defendant in the

same suit with i joint-stock Coanpany against which

a winddng-up order has been maxJe. is not entitled to



ST.WIXd l'J«)(l.K|,iN,is
I 18) 01

"'• ai.j,lu..,M„„ l,a- I,..,,, ,„a,.,. ,„„|„ .

t,,;^ ,,^,„„, ^,^_.

^f:n,' [., i,r „..•,.,
| uit.li (!!,.• suit.

(W^'ll- \s K-iiiUs liK.-Miiiml (',,.. 1,-, \v.|;_ -(jg^
« Aft.r llu. making .f M„. u i,„li,,,-„,, „ni,.r. tho

ian.llnrd u-,11 tu- n-siraiutd froiu ,„„kin^^ aiiv dUvo^m re>,n^-t of rent .R.cru,.! Kof,,,-,.. the ...„>,;.., .„.„,
01 tile Hnnding-up.

(Oiik J'itu C<v!liorv (C. -jl (J)., .i-j-j.)

^

:. A (liMirss i\n- rent is ii<,t avoi.lal l,v i>r.K.-..,.,l-mp tiikeii ujulrr thr Wiiidin^'-up Aet. s'lf.S.C. l-

1-'!'.. to put a coini.any it, li,,uM;i:i()i.. if tlic distrt'^^
IS made iM-frnv tlie makin- of thr . indin-.-ip order

(< oluvll Candy To.. ;j5 X.B.H.. .;|:;,)

^ A cn-dilor „f a Companv. ,„, th,. dav of
whieh a uindiuir-up order wa^ mad,.. „b,ainf.l a
.lucl-ment a-ain-^t thr Companv. and isnuNl a // fa
whicJi he s.ib^^uenLlv d.diveivtl M tiio i^iirrilf for
.^xc<.-utu.n. Tlie Conrl. on tl,e application of the
ofh.'ial iKjiiidator. retrained further- pmcvdin.^-

(^^ater!oo Life, etc., Insuranro Co.. .31 Beaven
5S!): ;. .Tur. fX.S.. 19?. Ch. : : L.T.N.S.. 4.-:o.)

0. An order vva--. mad., under tl,.. provision, of
tho (o.mpa,n,ies Windinir-up Ordinances (e. U of
190.3). to wind-np a Company, and a liquidator was
appointed.

Before the appointment of the liquidator, the
sheriff .e„ed the ^.od- of the Pompanv under a writ
of execution.

On an ap, ation for an order directing the
sheriff to ha,nd over the ,<ro,,ds ,0 ^ize<l to th.^ Iinui.d-
ator.

/7-.7rf:-That the Court ha.1. under the Companies
Wmdinir-up Ordinan^vxs, 100.3, ne furisdiotion to
roqu.re th- sheriff t/. hand over tho jrood.s se.zed
by liitn under oxeciition.

(Re?inii Windmill and Pump Ci., ? Sa.sk. T?.. .39
)
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1". I lie CmirL fi'fii-eil to -itiiy proi-i'i'iliiij;-; ill n

win(jn„'-ii; fx-iidiiij,' an aj>ixal Irom tho wimlin:,' up

ordi'/ alx)iit to be picM-iiti'il to ilii' House of Loid-.

^iyondoii atitl Maiit'lu'-tt-i' Hailway Co.. Kx parte

Unrlicr. 1 Mai. an<i (i.. Is;!.)

11. \\ liiTL' ;!ir w iiiiliiiL;-iip jx'tiiiiiti ua^ piisnit.Ml

alliT tin- \v rit ;ii an a.'tioti aj,'iLin.-t llij L'oii'paiiy l.ail

lii'cii -'T'.r.l, 'lilt 1(. i.i|,' jiiil;,'iii<'iit hail liwii sio-iii-'l,

anil llir :filitor ila^in^' im iiotiri' nt lli.' i)ftii;on ii.iii

oldaiin'il jiiilL;-|ii'Tt. ami a '.vi'ii of cm ation liail Ici'ii

is>iifil ,111.1 i(o-.i'--:oii taki-ii l.y Mk- slii-i'itr Ix'fure tlio

uiiiiliiiu-ii|) Mi-ilcr \\a- i.lil.iiiii'.l. till' I'liiiii, in t''i' \-

'Tvl-r i>( iu ili-rivl|iill. illi''"!- s,Tt. IS. n-ru-rii a ill'i-

tioii fur I'junitiMn to ri^-train ••xw-iition. I'ut thf f-rf-

(litor \\a~ put upon terms in ri'irnrd to tho di'^^iTiptioii

of propi-i'ty to 111' takon.

(Ba.^tow and Co.. hnv l!ip.. 1 Hi|.. CSl ; Ifi [,.T.

N.S.. Cli. 788.)

12. A liijuidator of a ('onipanv in winding-up ])ro-

ctt'diii;:-; n u-t oliiain h'ave from the ("oiirt or ref-

eree exerci<iii<f tlie powers of th.> Coiirl. under the

Wiwling-np Act. R.S.C.. VJOG, c. 1 II, b.'^ore in4itut.

injr f>nK'i'<'diiiL's to .^vt a>ide a f «pnt judgment

ohtained against tl)(> Company In'twot i tlu- service of

notice of motion for winding-up and the pronoun-

cement of the order, on the ground that the winding-

Tip order tool\ effwt a,s from the date of serviee of the

notice and that the f^idieitors. wlio liad given t!ie eon-

sent had. therefore, no authority to i>ind the Com-

pany.

(H.C.. I'anls if iraniillon v- Krnmer-Ti-win Co.,

- D.L.T^.. K:>.)

19. The courl may. upon tlic apnlicatioii of any cre-

ditor or eontrilnitory. at any time after the windiiic-up

order Is inafle. an<l uimn y>roof. to tlic satisfaction of the

court, that all proceedings In relation to the winding-up
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Oiig^uis. l''>..
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TH£ORY.

,.
• '^ '^ 7""'""" ;'^-'i'- •"•f-re ih. M.-u.r i„

-^'•I..n„.at o, ..11 nv,l„-„.- ..|.in,< .,,,1 ,!,.. Cn,;,:.,.
I'' oiir.,iin.,i,'e.l in any l>o„„ jidr ,.|ror!- .,., to ,1.

'
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(I'arluM Jin. I ClarL.. ;;s5.
>

JURISPRUDENCE.

' \.-..nirihn„„.v. p-iil i..ni,- t., -,.r a~i.l.. , u-.^l.
'"^-np '.nlor. w.n „.,,„:r,.,| („ .i,,. .„.„ritv f,.r fl.P
'jo.t. ,.f the Company an.) ,h.. on.litor, wh., ..po^rl
tl'r. j,..t,(,nn w!,on> it ap,„.nm^ that tho cn^.Iif-.r wa-
ni<>rc.!v actin, in th,> int..r,..t,> of ofi,,r p.p.,,,,.. wlio
^vc,l ont of the jnr;.,]i,.f;„n an,] wh.> ha,] in.lon.ni-
"•''I nim a.'i ].-> c,>st-.

(Ifamy Like Lnrnh. !• (',,.. n O.p.T?. 31 | )

EFFECT OF WINDING-UP
ORDER.

20. Th,. ,..,n„,an.v. fro.,. ,.„. ,i, „• „„. ,„,,„,, „f „«l.^n.-„„ oMoP. s,.an ,.,.s,. ,.> ..,.., ..„ „. ^„,.,^.

r^ui...,! f..r th,. b,M,oiinal wl,MliM,'-„p ti.om.f: h„t theeon>orat. «t,.t,> an<l a- the .on.„rat.. p.nvers „f th . H>ri!^nny. n.>twiths;an,1,n. ,t U o,h,.rwi.. ...-ovh,..,, ,.v t^eA<t. .hartor or h.stn,ra.^i,f of ino„n...ration, shai;' <.on-t.nno „Pt„ th.. afira.:-< of rho co„,„a„y .r,. ,vo„„„ „,,
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TH20R/.

a•»^'ilr(un>nt .u iii-"l\iiii-v 'l'«'- ni't iirii'l a « \\tU-U-

(li:*-<>lutu'Hi "I' I
' r|i'if.ificin ;" :i- t.i ti r!iiiii;iic it.«

fXi«ti'llf«'.

(Si. M.Ik :i-. ( III •''i-|i.iiMiiiii-. ::!»:!.

t

JURISPRUDENCE.

1. (^>ii.' I'vuu ill' r..ii>'iriitii>ii il'iiii,- ('(Miii);.'jnic

coiiiiiui.. n'.iinli-f:mt -ii !it|uiih\ti'in.

( l/nri-iriir. .l.C.S. M.intr«';i!. IMO-.', Smih^n \< l*'\

Pi,' (I'liMi.nni.iir Iii.]i;-tri.-ll.-. C IMV. ^•^r^.)

•,'. I.i^ ('.'lit r|irunc Crmipnjfiiio a tile inise en liqui-

(Ifllinit. II.. Imiiiic im- lieu fi iiiii' ri'pn-c (I'iiwtanoe

par ',• liiiiii«lat.iir .!aii- 'r^ act.i.m- j..'Iii!mii!j.- an ti'iiii

di. la ( .'ini>a._'ni.'. cMt.' iliTnior. (..ii-(>rvaiit .-inn otat

(1(. (...•p.MMli'.n rt fi.mvant .'.-tcr .'ii jii-titv .*oii« son

n.'iii ...riii.ra'if.

('ra--clirivaii. .I.C.S.. M..iitn'a!. L'^^l. i;..->* \- P'T-

ra.^, r, f.S.. '-0.)

:!. riaiiuitT \v;h (Miira;jr->«1 av* ai-conntant of dofon-

dant Conipanv in April. 1004. Tn the fnllowin?

August, tlio dohontiiri' lioldcr? ^oizM thi> pn>p<M-tv

and i)ut in oharj^e a rf-oeivcr and niannjrer. to whom

plaintiff delivered the books of account, plaintiff him-

self havins a/'tually mado lli,. ^oi/nro. TTo. after-

«-ard=. continued in the -anic imsition a^ hofnr,^ the

soizure. hut wn? paid hv l^o r<>c('ivor.

/,'^M;_ (following Roid v? Explosiv,'- To.. 19 Q.

B.D., 264.) That there had been an actual 8»inire

known to the plaintiff and that the appointment of
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ii r-.-.MN,.r an.l in^iu:vj,y ..,».r;.t..,| ,.s ;, ,| i~.i,;n.r,, .-f
til- <rrv,,

.
- „f thr ('„„,,a,H, aii.l :i,.. ,.i,iiMfitr "..uM

1
1;If..'. i- ( '^in.i.li;ni I'

M< I:. :;.;;!.

.iihl M

21 All nMuMr,.r« of .sjiHiVs, ...v.-.|.i imnsl-.r^ ma.l.. to
or w,ih llH- siuwHi f (1„. Ii.|„l,l.,t,.r. „.„l..r I ,„•
thorn,- of ti., ,.,.un. ,„„, ..,.,,, ,,|, „,,,„„„ ,„ ,1^^,

^^'^

"f tl... in,.. r. of ,||.. ,oMiiN,i,.v, ..liwd,,. ,o„.„,-,„v ,,

of hui'i, «ii,(|iiiirii|i shnii i,e volU.

Oiigiiis. ^- <iNs.;,, ,.. ir-. .. i;,; i^ Vict..

THEORY.
'• ''''" "^' '" '!'• «"i'ls -alNT M„. n.iiini.nc..-

"iiK'iit of .sucli \viiH!in--ui/' s.oiiis unrMrtunatu. as it
1- aiin..M ,.vi,|,.|.i that 1.1,,. provisions ..f ...vti.-n r, have
been overlook..,!. I,y wliie!, MT-tion th,. windin^r.„f, ,,

dceino.l to eorniii-.i,,.,. at rli.. li,,,.. „f the v^.Tviee of the
notuv of pre^-mation of th- petition. The prex^nt;
>«'ctio,. I, takrn from .. dion }:',] of th- Knn-li.h \.-t
of lX>>-i .in,l ih,. wor.lin.ij of thi. part i.s not^^-han.v.!

(I'arkrr an.! fh-uk,.. ;is:.)

2. S,e: -s. 18. 5;{.

^ At tile tim- ot til- inst.Mition of procecdin.r.s
in !i.|ui,latioii. a, niiinl»er of eoniraet^ for the .^a'p
nn.l p,n-eha..e of .l,ar-s niny Iko pei.lin?. the transfer
"f w}iieh lin. not Iven eoniplet^l. au<\ th- piiirha^r's
nnme -„l,.t.itut(x1 for th. vendor'^, fn™ one of tlie..^
reason-!:

1.— RK.aiis,. the time Jui- no( x^-t arrives! for the
o<>rnj)h-rion of the oontraft;

2—F.o,nu.=e the vendor is in default:
.3.—Because Uie purchaser i.s in default;

4.—Because the Company has neffl,x-ied or has
refused to sanction the transfer.

(Stephen.9, On Corpora tion.s, 407).
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JUBISFBUDENCE.
1. Where a Coiupauy'a article^ raquired that

transfers of shares should be executed by the tranfi-

I'eror and the transferee, and tliat tJie transferee

should be approval of by tlic directors before the

registration of the transfer, liie Court refused to

exeix'ise its discretion under this section, where tliese

conditiions liad not been complied vvitli.

(Overoii ', Gurney and Co., Wi^lkorV case. Law

Kep., 2 Eq., 554; 35 L.J., Oh. 826.)

2. The Comi; docs not encourage dealing in

shares al'U'r a winding-up order has been made.

(Cordova Co., 2 Cii., 580.)

:!. Where a C(jfmipany execnted a deed of transfer

as a transferor of shares, and tilie win<ling-up of the

Company wmniencal afior the deed of transfer had

been sent in for regislriilion, but before it had been

registered, it was heW that tlie validity of the regis-

tration of tlie Company as share' nnlders was not

effected by this section.

(Barnod's Banking Co.. Ex parte tlie Contract

Corporation, Law Rep., 3 Oh. App. 105.)

1. Under s. 21 of the Winding-up Act providing

that all transfers after the commencement of wind-

ing-up proceedings, except transfers made to or

with the sanction of the liquidator under the author-

ity of the Court, shall be void, the mere entry in

the transfer of the Company of a transfer of stock,

after the commencement of the winding-up pro-

ceedings, will not shift the responsibilitj' as contri-

butories under s. 130 of the Bank Act from the

transferors to the transferees.

(C. A., Ontario, 1912, Ontario Bank, 8 D. L. R.

244).

22. .\fter the winding-up order Is made, no suit, nctlon

or otticr proceeding shall be proceeded with or commenc-

ed against the company, except with the leave of the

court and subject to such terms as the court Imposes.
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Origins. - R.S., (1886), c. 2<J, s. 16; 45 Vict,
c. 23, s. 20.

Theory. — s. is.

FORM.

Motion Asking Leave to Proceed.

UNDEB THE WINDING-UP ACT.

Province of Quebec,
]

District Of Montn^l.
[ SUPERIOR COURT

No. I

In re

and
In Liquidation,

Liquidator.

To the Honournble tlio Superior Court sittiii}: in and
for the district of Montr«il. or to any one of the
Honourable Judges thereof,

The Petition of your Petitioner UespcctfuUy iihoweth;

1. That under the number of the records
of the Superior Court for the district of Moatraal
a case Is pending In which the above named Com-
pany is plaintiff and one ,« defendant,
and that it Is to the interests of the creditors and
shai-eholders of the said Company that the said
ea.se should l>e pror.^ed with and prosecuted to
final Judgment, and that your petitioner be au-
thonzed, In his quality of liquidator of the said
Company plaintiff, for such purposes.

Wherefore, your Petitioner prays that this Court or

Zm!:"'?'"'''
'^ ^'^"^ *^ ""^'•"^'^ '>'^- ^ his said

TT \

"/'"'*«' "•»" and pro.<;ecute the said case
to final judgment; the whole with co.sts.

Montreal. day of

Attorney for Petitioner.

191
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JXmiSPBTJDEirCE.

ALPHABETICAL INDEX.

Appeal
g y

Company:

Extra-provincial
5

Foreign
; j

Costs
11, 19

Creditor, secured
g T, 12

Dlscontdnuance
21

IMflcretlonary power "

7
Exception to the Foriu jg jg
Execution, writ of, ...

.

34
^^^"^ ;..;. v. v. ;; ;:io: u
Judgmemt

j 2
Leave of the Court 7. 15, 17, 18, 2o! 25

Want of
, 5,13,16,22,23, 24

Misrepresentations *. 9 jg
Proceeding '

15
Return of Nulla Bona ]| \\ j^
Rule, 0«iieral ...'.".."..

8
Transaction

24

1. Leave to sign final judgment against a foreign
Company in process of liquidation abroad, but doing
business and having assets in Ontario, wm granted
under rule 80 Ont. J. A.

(PlunDmer vs Lake Superio. Co., 10 O.P.R., 527.)

3. The fact tharf;, prior to a winding-up order,
iudgment against the Company being wound up was
registered, will not disentitled a mortgage or a de-
benture holder of his right to obtain Jeave +0 pro-
ceed witih an action to enforce his aecurity.

(Giant Mining Co., 10 B.C.B., 327.)

3. Where a creditor in an actioin against a Com-
pany had, before a petition for winding up the Com-
pany was presented, recovered judgment and sued
out a writ <A execution, which was in the aheriff's
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hands, and would have been execuUV hnf f

(Wdon CWton Co,W Rep.. 8 Eq, 63 )

"or other procaedin/«i? nT, ^' °" ^'^^ "^^^i^*

aheriflP from maJrino- a +, j,
^ prevent a

{D.C., Ontano, 1912 Pi,in,i«,iJ^V ,.

L.Tt., 243
)

'
^''^™^'^ ^s Japdine, 5 D.

W3th aa exec»jt«,n; and it ^^, thrown out hyWo^V. C., that the 23M section has refewal. i .
'

of fraudnJent .prrference
^«f«i«we to caaes

^London Cotton Co., Lan. Bep., 2 Eq., 53 )

•«« 0. fe Con,* of *r ;::i:.
-* --*

Cork "tTRP.":^^' "'"' ««%» -C^
CoL It^'^*" '??~""°"*"»*' "f « Jote inCourt .Mrmmg the diemieBal bv th, ~(iJ/Xj^

'TS t"^^^^ ^IZf "^
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7. By s. IG of the Winding-up Act (Eev. Stat-

Can. c. 12'J), proceedings by a nKjirtgagee umkr a

decree of foreclosure of the C'onnpany's premises is

stayed, hut tlie mortgagee has bhe ab.'Wduto right

to have leave to proceed ujjiless speoial circumstances

make ^ inequitable for him to do so.

The exercise of discretion in gmniting or retfue-

ing leave by the Judge Jiaving charge of the winding-

up proceedings may be reviewed on appeal.

The liquidators have no equity to have the oooiduct

of the sale under foreclosure proceedings, and an

order, made at Uieir instance by the judge directing

the winding-up proceedings, postponing the sale and

directing the referee as to the advertising and fixing

a subsequent date for the sale, is bad.

(Cashing Sulphite Fibre Co., 38 N.B.K.. 581.)

8. The general rule is, that leave to contiimie ot

commenoe an action will only be given where some

question arises, which cannot be saitisfactorily deter-

mined in the winding-up, and which renders an

action necessary.

(Keynsham Co., Beav., 123.)

9. Where a shareholder has, before the commence-

ment of the winding-up, brought an action for re-

scission of contract on the ground of misrepre-enta^

tion, leave to proceed is generally given.

(Hall vs Old Talargoch, 6 O.L.R., 583.)

10. Pre\:ious to an order for the winding-uip of

the Company under the Dominion Winding-up Act,

an action had been brought by the Company against

a shareholder for unpaid calls, and the shareholder

had delivered a defence and counterclaim praying

that his application for shares should be cancelled

on the ground of misrepresentation and of false and

fraudulent statements in the prospectus.
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Held:—That the sharelioWri' could havo iu tho

winding-up piwoedings ail the relief that he claimed

by his deiViice and eoiintorcbuni ; and liis applica-

tion lor leave to pi-iKt\il in the aiiion, notwitii.*tand-

ing the winding-uj) order, wa- i^efus^-d. but leave to

apply again was ret^Tved.

(Pakenham Pork Packing Co., -10 C.L.J., 35;
10 K.L., n. s., 65.)

11. A claimant against a Company, in course of

liquidation, brouglit an action by leave of the Court
against t!ie Conupany, in respect of his claim, which
was defended on behalf '4 the C(jmpany by the offi-

cial Liquidator, also by leave of tlie Court. The
claimaiiit. having (>l)tainod a judgment, which carried

costs, the court held that tlu- claimant was entitled

to have his cost? of the action, and also his coats of

the applicaiion for leave to bring tlie action, paid in

full out of the assets r>f the Company, as well ae

his oosits of the appliciibion to the Court for an order

establishing his right to sucli payment; and his other

costs to be added to his debt.

(Trent and Tluinber Shipbuilding Co.. Railey and
Leetahm's case. Law Rep., 8 Eq., 94.)

12. A secured creditor has a right to apply for
and obtain leave to bring an action to enforce his

security. It is not optional for a secured creditor

to either prove hi<< claim in a winding-up or else

proceed wiUi ,n to enforce it, and if he does
conuTience an acut^a it is still compulwry on him to
proceed before the liquidator under s 63 et seq. of
the Winding-up Act.

(Lenora Mount Sicker Copper Mining Co., 9 :

E., 471; 2 Commercial L.R., 423.)

13. Wliere a Company is being wound up pursu-
ant to the Dominion Winding-up Act, in the Supreme
Court proceedings in the Admiralty Court on a claim
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for seamen's wage:;, taken witliout leave of the Court

haviug charge of tlie winding-up, are not void, but

only irregular.

Held:—That, in tlie eircumatance,- here, the leave

should be granted without the imposition of terms.

(B.C., Tie ajid Timber Co., 14 B.C.R., 204.)

14. If, before a Winding-up order, under R.S.,

oh. 129, is made, a suit is brought against a Com-

pany by a shareholder to have his aubacription set

aside for fraud, he will be authorized on motion to

continue his procfHxlings, after the order has been

obtained.

(Archibald. J.C.S., Montr6al, 1907, Johnson vs

The Ewart Co., Ltd., 31 C.S., 336.)

15. Aprte qu'nne Compagnie a et6 mise en liqui-

dation, tout reoours h. exeroer contre elle doit, en

r^gle generale, etre exeroe par requcte aommaire et

non par action.

Lorsqu'une action pent etre intent6e ou continu6e

contre elle, cc ne peuit Stre qu'avec la permi<«ion de

la Cour et aux conditions que la cour impose.

Ceibte action doit etre port6e contre la Compagnie

em son nom oorporatif, et nan ooniire le liquidaftenr,

es-qualifes, ce dernier n'6tant qu'un Tnandataire k

pouvoirs limit^s.

(Qagn^, J.C.S.. Quebec, 1903, Ambrostor vs Hol-

gate, es-qudlites, 8 R. de .T., 324.)

16. An actio- against a company m course of

Winding-up, wituout the j)ermisadon of a Judge, will

be dismissed upon exception to the form.

(Soucy V8 Electric Printing Co., 5 R.P., 105.)

17. II faut obtenir I'autorisaition de la Cour avant

de poursuivre une Compagnie qui est en liquidation

(Fortin, J.C.S., Montreal. 1908. Baxter vs The
International Steel Co. of Canada et ai.. 9 R.P., 295.)
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18. II faut obteair rautorisation de la Cour avantde poursuxvre une compagnie qui est en Jiqaid^tion.

^ainir
""'"'"' "" "^^P^'°" ' '^ ^"'-^ --

nJ^L. t
"''^'^°'' '"'''* P'*^^^^ ^'tfao«t lea^e, will be

staj the proceedmg8, the Court gi^s leave to p«).

(Wanzer Ltd., I Oh., 305.)

Where it is dmred to oommenoe or continue
20.

"" vu-uiuwsuwj or Gonunue
proceedings against other parciee to which the Com-pnny is a neoeesaiy party, leave wiU be given.

(Rio Grande Co., 5 CD., 282.)

21. Where a pkmitifl obtains leave to prooead and
^terwards diaoontinuee the action, he is not debarred
from clauning in winding up.

(The Ardandhu Co., 12 A.C., 256.)

22. Qu'aux termes de la loi rehvbive k la liquida-
tion des Compagnies insolvables. aucune procedure
ne peut etre commencee ou continuee sans permission
speciale; et qu'une cause pri* en delibere, «us de
telles drconstaiices, sans que I'oidre prealahle appa-
raissc au dossier, pourra etro d^hargee du e^S,
4 la demande dune des partiee.

(Jette, J.C.S., Montreal. 1887, MoHeur /s Cie
Pu.pe St-Laurenit. 3 M.L.R.S.C., 273.)

23. Lorsqu-une Compagnie m liquidation a tran-
8ig6 avec la majeure partie de ses crfiandera (danslesp^ plus des 4/5) et que cette tranaaotion a 6U>d^Wfe vaMe et exfcutoire par un jug^ment de
la Cour Sup^neure, k Ooonpagnie a alors repris la
direction de ses affiaires et les ,pouvoire du liquida.
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teur out o«^. Si elle est pouriuivue, eUe ne peiit,

par exception a la f^rnie, aHeguer que la poursuite

n'a pas 6te auU.ri^>e par la Cour et que le Uquida-

teur n'a pa- ete mis «n cause.

(Bninmu, J.C.S., Sorel, 1908, Beauchemin vs La

Cie dc Navigation Canadionne du St-Laureat, 10 R.

P., 11.)

21. The application should he made to the Court

that made the winding-up order, and tie Court

should be satisfied that it is not for the mterffit of

the Company or of tli.se interested in tlie winding-

up that the proceedings aliould go on.

(Worcester, Tenbury, and Lndl w Kailw., Co., d

De 0. and S., 189.)

"5 Where claimant did not seek to enforce any

rig'.us against the Company by a suit radier to ascer-

taTn his rights, leave was granted.
^ , , p

(I^ke Winnipeg, c.tc., Tmding Co., 7 Man. R.,

602.)

03 Every attacl.n.ent. se-iuestratlon, dlBtress or "«-

cunon put I force against the e.,.te or effects of^e

co.upany after the making of the winding-up order shall

be void.

Origins. - R.S.. (1886), c. 129, «• H; 45 Viot.,

c. 23, s. 21.

THEOEY.

1. See: .<¥. 18, 21.

2. A winding-up <-ommences when the petition

is presented.

(Cox, 253.)

JTIEISPRUDENCE.

1. The Court has power under thv' 23ml .section

of this act, where a winding-up onl.-r has been made,

to giv,- leave to a creditor tx) procnxl with an execu-

tion: and it seems this section is ehieill- dir.'ctdd

asainst cases of fraudulent prefciTiu-c.



EFFECT OF WINDINO-UP ORDER (23) 75

(London Cotton Co, Law Hop, 2 Eq, 53- 35
L.J, Ch.. 425; 12 Jur. N.S.. 31.1)

2. \n execution is "put in /orw" when the aheritf
^^.zes, an attacliment, .. ,j.. of a <l.l,t by a garnishee
order, is "put in force" when the orde- nisi ia sen-ed.

(Standliope'a case, 11 CD, 161.)

3. An undertakin;j by a provisional liquidator to
pay .uch a cmiin Ls by ^tions 22 and 23 void, un-
leai fclie penmi^ion of the Oouit i. first obkiined.

(Fuches V3 Hamilt»n Tribune, lo O.P.I{.. 497.)

4. Celui qui veut executor un jugwnent oontre les
biens d'une Compagnie on liquidation, sera cond^unn^
aux depiM... eiKx.urus sur 1 opposition faite oontre
cette execution par .'e liquidates r.

(Ltingi,lieo-, J.C.S, M«ntr6ajl. 189!), ITio Great
North Wt^tem Tele,'niph Co.. of Canada v. La Cie
du Journal "Le Monde", 5 R.P., 3T9)

; (9 I? L ns
379.)

'

5. Lorsqu'une saisie-ex6cution a 6t& pratiqufe,
avant la nii.se en liquidation d'une Compagnie la
venb> des effets saisis, apres le decret onionnant la
liquidation, ^ra valide, .si aueune ap(po.sition n'a ete
faite et ai.cun avLs do la mL«o en liquidation donne
ail crtkncier saisissant.

(Fortin, J.C.S., Montn-al, 1909, The Canada News
hvndioat^ Co.. and Hydt, and Meunier 10 RP
407.)

^'

G. Un immeuble %ppartenant a une Conipagnie
mise en liquidation ne peat Stre vendu par les autori-
t6s municipales, pour le roeouvrement des taxe^ soo-
laires.

(B.R., Montreal, 1887, U Corporation de.s Com-
mi.ssaires d'Bcokvs d'Hochelag« v« T.a f» des Abat-
toirs de Montreal, 3 M.L.R.. B.R.. 116 )

.1.,
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;. 'Tlif rijrlil U) prove I fliiiiii tor uixtv- iijfiiiiwl

ji ('i»m|mn\ m lii|m<lali>iii <|o|M'ii(lt» uiih>m tlii' ri^flil i<>

nmiiiliun iw lulion t.li<T«'f.- wliicli ri^-lil imiIv cjticlH

wh.Mi lliv liixtM .iiniKil Ix' r.'i'..vcrixl m :iiiv s|m<-iii.1

inamuT iin>vi»li>il li\ llic ,\i*-*<'>**iiicni Ai-t. ii^< ''. </ • "

ilu-iliivvx i>r siUc (»f liii\<l, Wlioro, Jn>r<>forc. u cliiiin

WH- iiimlf for :irri>iirs .vf Ijim-s iipniiHl u <'i>mp<n'V m
li<|uuliitii>ii lUi'l It wa- i*lu'\vn Mint. tM-forc tlw flat.'

i>t' tlio \vinilmj:-iip onlor. tlu> t4VM-i ini^'lit lum« Immmi.

lint wt«r,' not, r.<o<>V(M-«Ml l>v tlistriM-i. tiic clttim win

tiii«iil.o •<«!.

(Ottawn I'orwlain and (]arli»n Oo.. M O.U.. 679.)

S. .\ftor llio wiiiilinjr up onlor is mtMlo. iiw (^mirt

will iiiot allow it«* •ulmiiii'itnitioii of {\w ivmAn Ut b»»

oniliarnwHc*! by t>)li»'r piiH'»><'«iinj;- alTi'«'t,ini: tlic .sifcaU'

adininistorwl. an<\ wlioii a cPMli'tor is n^traiiiixl from

enfonMiif? Jiip ri^dit-" at. law it is upon tJi(> prinniplw

of allowing; him t*> hnnff his logiil rijrhitw with hian

into tho Ma--it«»r'!» (<ftic,\ whioh t.ho Ponrt jnih'ftitiit.cM

for pnn"<t>lin>:s at law.

(('l.irko v-i I'nion Fir<> Ins. Co.. Cwton'- Vim', li'

O.r.R.. :VM).)

!>. A ,' nlj;o in ("hsimbiTS hias no jm iwlictiin to

ordor .1 shorifT to pivo nip h) a liqui^l.atur \\mW tho

Windinit-up Act poswcasion of ffoods and ch&btelB

Poi7<vl iiuihT oxtHMitiioii prior to tho nmkinp of tho

winding-up order.

( ^forl>hant#; Bank v? Rocho Vorcov Coal C5o.. 3

Tvrr. T..U.. M^X)

10. A receiver, appointeil by an order of th*

Hijrh Court ckf justice, in Engiland. to an insolvent

Ccnnpany incorporated in that country, but owning

real i>stAto in this province, has no status or quality

in whioh he can make an oippoaition to a eeizurc of

juch real estatv\ in execution of a judgment rendered

aarainst the Company.
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(('l.mM,.,u'.,.., .».C.S. Mry.,.,,. I-M,,;, U.,,„v'a,. v«

•U C .S
, I'H't

)

'

". VVIirrv .„i,„.Imm, rr...l,(„rs of „ Jn.nl. Htwk
'."".''"'">'• ••"'|"MHt.,| n.„l.., ||„. (,,M,„.r,.,!, Cn„n»v

'"••"t "f'f^Mr,..! ,„ ,,1... („,„•(.„.• thu ,.n,vi,u... .-.J.
nH>M.'^ -r 11,.. Cm.imnv «.l„„l.. wiM.,,, t,h.. ,,r..v.,u... «

,.
"ill I" t.li«' voliififnrv

wi'Mlm^M.,, ,.f H„..h (..„,,,„„v ,nu,u,i. ,n,...rv..,u. u,„l
''"""""' '•'"'•' ""• <•'-„,„•„,/. „..,.(.- I,„ r..,Mov„| to
'"•.^M Iti-.l..'.!.,. ... |.„ ,,|,„,„ u, |,„„ .li4.rilM.UI in
mronh.,,.... with 1,1... ,,n.visH„.. of ,|„. .„i,| r<on,,,ani.«'
Act.

(^•i.'Imv 11,1, ii^ \, iiiMiiit, ;! (VS.. laa.)

APPOINTMENT CF
LIQUIDATORS.

-•4. Th.. .,„.rt l„ ,„„kl..« tho wln.llnK-ui. onN-r. mny
nPIK.Int M ll.„.|.h.t.,r or .....r,. ,(„.,. „„,. II,,„|,i„,„r ,rf „>..
«'»tiit.. iiiirl (rr..<'t.H ..r tt... .-.miiMiny.

Origins. |{.s., (iHSi;). ... 129, «. 20- 17 Viz-t
<• 'I!* s. 1 ; ir, Vict., <-. 2:\. ... 21.

^Theory. -- Se.-: ».m. •»«, 2H. .U). .-j.!. ;i4, .10, 107, 1,18,

1- irpon fi ,;r,nt.»st, f. r tJ.o a.pfx.inf.m.'nt of a liqui-
<Ia or „, „ w,n.Iinf?.i,p pr.x...,lin^.. i, i, desirable to
foil..,, t-lw. n.1,.. for fr„i,lance k, be found in flie
KnjriaiKl cas.?.<!.

(Alpha Oil Co.. 12 O.L.I?., 2!)8.)

_
2.^ 'J'he liquida'tor in a c..mpiil«,»ry winding-upM the p,.rs«n appointed for tho purpose of conduct

inp the proceedincrs in winding-up a company and
perfonnm.^_..,eh dutic* in reference thereto as the
v^ourt may im,pose.
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3. When more tlinn one jwrson is appointed, the

Court must <lirt'<t whetlit'r any attx arc to bt- (lon<' by

all, or any ont' or iiiort" iff llii> lii|iii(lator«; and the

conduct of any p»irti«iiliU' nmlti'r nmy be given to

on<' of s<*v«'ral lii|iiiiiiit.>r!i.

4. Generally "penkinj,', tlie liquidator is said to

represent the Company,, the rreditors, and the gene-

ral botly of contributorics. But he only represents the

creditors because he rci)rescnt8 the Company ami

through the Company the rights of the creditors arc

to be enforced.

(Emden. 88.)

FOBM.

WIKUINO-UP OSBEB

Under the Winding-up Act and A" ndments.

Prov

DUtrl

lince of Qut'liw. '\

rkt of M<)ntiviil } si PBl
,

. , PBRIOU CXJURT.
No. J

(lay of

Present

:

Tho Honouralile Mr. .Justice.

The
tbousjind Dine hundred

In Ite

and

Petitioner

PcMtl ner

Respondent

having heard the said

upon petition

praying for a winding up

1'^
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oMor for the llqulUatiou of the affair* of k<,i,| |{..H,K>n.
<l.i,t ,u,d for (be iiMKilitiiiient of a llcmi.btor in thin
mutter.

'*" K'Miit Willi lN.||iloti ami ilo

oriler that th- niTairs of «ii,| <oi„,,an.v U.* i-

•Innt he wound iiip, do
appoint

iiaiiii' a 1x1

I)ro\1s|oiial lliniMator and do
furtJiiT order that a in.>..ilii- of all the .T.-iitors

rtiarohol.leri. and confrlbutorlei, of wii.l IleH,H,n.leni Iw
held In the (>)UPt llooin for Inn ilvnoy matten. «t the
Court Hou»e. In the City of Montreal, on tho at

of the c'ock In the forenoon, to apiM.iut u
final Il.,uld«tor to th,. «,i.| (VMuiM.r.y It.»*|KHideiH and

f'""
'^"•' " "''>f •'"' f"Il'.ui„« uotU;^ .hall be slven at

K'Mst live .UijH b,.rore the date theri^f. to wit: two ad-
vert|,einentii In one, French and EnglUh newspaper, pub-
ll«.e<l .iMllj l„ the said fit,- of M..,.lre„l and In addition,
notlee to ea.'h of the rreoitors. shareholders and .on-
trlhntorles of said (V.inpan.v U.M.,K.ndent hy reslWenxl
letters ntldrewed V thoiii severallv

JTTEISPRUDENCE.

1. Power of appoinfment of luidator cannot be
delegated.

(Shoolbred V5 Fnion Fiie Tns. Co.. l.'j o A K '>fi8 •

11 C.S.C., 684.)
'

'

2. tl est prefei^hle do ne mimmcr qu'uno p^^rson-
ne a la cliarge de Uquidateur, le liquidateur conjoint
etant souvent une eauie di^ difficiilb«.. ot .le fmis
pou.r la liquidation.

II e>t aussi prelorahle que le diireotour d'liiie ban-
qiie. qui «,t cPoanciJiro de la failJite <p„ur un fort laon.
tent, ne aoit pas nomme liquLdatflur (h cettc faillitc
Ix>rsque deux personnos sont propoeecs oonjointament
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comme liquidateurs d'une faillite, ai Tunie d'elles ee

trouve (lequailifi^e pour agir, les voles doimes en fa-

veur de I'autre sont par le fait meme annul^i.

(Lafontaine, J.C.S., Montreal, 1910, Dignard vs

Angers, 11 E.P., 389).

3. La nomination d'un iiquidateur, en vertu de

Taote des liquidations, peut etre faite quand meme la

liste des contributairc- n'aurait pas encore ete pre-

paree, cetio liste ne doit pas nece«.5airement etre faite

par le Iiquidateur provisoire.

(Lesmieux, J.C.S., Quebec, 1909, La Cie Villeneuve

and Price and Brothers, 10 R.P., 307.)

4. A valid windLng-up order must contain the

appointment of a liquidator.

(Shoolbred vs Union Fire Ins. Co., 13 O.A.R.,

268; 14 C.S.C, 624.)

5. The Court will not, upon the hearing of a

petition to wind-up a Company, outer into a contest

as to the person to be appointed official liquidator,

and it will not appoint one, on that occasion, unless

with the concurrence of all parties.

(The Commercial Discoomt Co., '52 Beav., 198.)

6. The Court abstains from laying down any such

rule as that the nominee of the petitioning creditor

should have a preference.

The Court will consider the condition of affairs

to ascertain what parties are most interested in the

due administration of the estate in liquidation, and

other things being equal, will act upon their recom-

mendation.

(Alpha Oil Co., 12 O.L.E., 298.)

7. Wliere a liquidator to an insolvent company

was appointed in Scotland, and subsequently another

liquidator was appointed in Canada under the Wind-

ing-up Act. objootion to the Canadian a/ppointment
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could not ill any caso Ix.' |)r(,(x'rly made by a
shareholder, but by tlie Sootcli liquidator only."

(B.K.. Montreal], 1890, AJlon vs Hansen, 16 Q.L.
E-, T9.) faffinned by LS C.S.C.. GOr.)

8. //e/ri:— (affimiin.,' 22 X.S.R.. 97):
IThat there is nothiiiig in the Act requiring both

creditors and sliaroliolders to Ix' representefl on the
board of the liquidatcjrs; that a bank may be ap{>o.iiit-

ed liquidaitor; and that if any appeal lies from the
decision of the judge, in exercising Ms judgment as

to the appointment, such discration was wisely exer-
cised in this case.

(Forsythe vs Bank of Xova Scotia. In re Bank of
Liverpool: 18 C.S.C., 707.)

^

9. Where a judge in tlie exeix-ise of his di=cre-
tion has a.pi)ointe<i an official liquidaitor, the Court
of Appeal will not disturb the appointment.

(International Contract Co.. Law Rep. 1 Ch. App.
523; 12 Jur. X.S., 591. Ch. ; 14 L.T.IX.S., 843.)

25. If more than one liquidator is appointed, the
court may declare whether any .ict to be done by a
liquldntor is to I,p doiio by all or any one or more of
the liquidators.

Origins. - R.S., (1886), c. 129, s. 23; 45 Vict,
c. 23, s. 27.

Theory. — Ss. 33 and following.

JURISPRUDENCE.

1. If more than one liquidator is appointed and
no order mjwlo under this section, it is not proper
for one of them ia delegate duties or powers to an-
other. They should act in conjunction and give the
estate the benefit of their joint judgment and dis-
cretion in aLl matters pertaining to their office. If
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i^

;ii'

any exigency arises, or it u found impossible to act

in conjunction, the Court may exercise its jurisdic-

tion under this sectioo, upon an application for that

purpose.

Where several liquidatore are to be appointed and
there is a differenoe of apini(,n as to who sJiould be

appointod. tho test laid down by the English judges

is sound in principle and should be followed, i. e.,

the choice should ^bc given to the nominees of those,

wlio wiM have the benefit and immediate concern in

realizing the aissets.

(Central Bank of Canada, 15 O.R., 309.)

26. The Court may, if It thinks fit. after the appoint-
ment of one or luoro lUiuUljitors, ai)poInt »n additional
liquidator or liquidators.

Origins. —
t. 23. s. 26.

K.S., (lS8(i). c. 129. s 22; 45 Vict.,

27. No liquidator aforesaid shall be appointed unless
a prevloius notice is Riven to the creditors, contrlbu-

tories and shareholders or members ; and the court shall

by order direct the manner and form in which such
notice shall be given and the length of such notice.

Origins. — R.S., (18Sn), c. 129, s. 20; Vict.,

c. 23, s. 24 in part.

Theory. — s. 124.

FOBM.

Notice to Creditors, Etc.

UNDER THE WINDING-TJP ACT.
Province of Quebec, "j

District of Montreal

No.
SUPERIOR COURT

In IiiquI^.ition

A winding-up order has l>een granted In this matter

and a meeting of Uie creditors, shareholders and con-

trlbutories of the said Company is hereby called for

the day of
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at ten of the dock in the fopenoon. in the Court Itoom
No. 31. in the Court House, at the said Clt.v of Montreal,
to appoint a flual liquldiUor to the salil Company.

Mouitreal, day of , 191

Deputy Prothonota

JUEISPRUDENCE.

1. The Court has a discretuon in the appointment
and ia not bound to accept tlic nominee <<{ the cre-

ditors and contribufcories.

(Northern Assam., 5 Ch.. 644.)

2. Held:—That there is nothing in the Act
requiring creditors and shareholders to be reprc^nt-

ed on the board of liquidators.

(Forsytlie vs Bank of Nova. Scotia. IS C.S.C,
707; Cam. Cas. 309.)

3. It is a substantial objection to a winding-up
order, appointing a, liquidator to the estate of an
insolvent Company under 45 Viot., c. 23. that such

order has been made -wntliout notice to the credi-

tors, contriibutorias, sihareholders or menilxTs of the

Company, as required by sect. 24 of said Act, and an
order so made was set a- ^, and the potitiion there-

for referred back to the judge to be dealt with anew.

(C.S.C. Shoolbred vs Union Fire fns. Co., 14

C.S.C, 624 >

4. The appointmejit of a Liquiuabor under the

Winding-up Act, R.S.Q., ch. 129, without a previous

notice to the creditors, oontributories, shareholders

or members of the Company, in tlie manner and
form prescrdbed by the Court, fe null and void. The
power given to tlie Court by sect. 11 of 52 Vdct.,

ch. 32, to dispense with notices, etc., does not extend
to that required for the appointment of a liqui-

daitor under sect. 20 of the former Act.
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(B.R.. Montr«iil. 1903. Sti«iu«on vs The North
West r^ittlo Co., n KM.. 270: 9 R.L.. n.«.. 141;
5 R.P., ISl.)

•la. It L-annot be iiif(>rr(H] froiii a Mti^v. sont by
a Company to a ci-«lit^r, wh'wh moroly stated "have
"represontativo meet the creditors", at a specified time
and phice. that it was meeting of the Company's
creditors (wll.>d for tlio piu-posc of oompoundin^j with
tJiPni. whiTo tihe proopieflinps at the meotinf; are

not discln.4ed. by mouin* of which a special application

or siirnificance nf the words of the lettor mi?ht
a;piK>ar.

(K.B.. :>ranitoh;i. 1'",r3. Maniboha Comimi ^sion Co.,

Ltd.. 2 D.L.R.. 1.)

•">. Wh^i-e all thi- sliares of a Coni|>iiiiv liavo been

fully paid-up and tlie a.ssets of the Company are

insufficient to di«*hari^ its debts, the Court will pay

refra.i"d to tho wishes of creditors in preference to

thoso of sha.reliolderp.

(I»ns<lal«' Val.^ Tronstonf (^o.. Ifi W.TJ., CJi. (lOl.)

6. It is da5iiral)V 'that tlie liquidator «hnuld be a

desinjtereste<l pei^^n and for tJiiis reason no'ither cre-

ditors nor .«har.>holders sh:onld he appointed.

(XortlniimheTland. 3 De C. and J.. 35:.)

7. The choice of the creditors, they having the

chief and inmediiate ooncom in' roalizing the a-sets,

should be adopted.

Prcifcr^^nce. however, should be f^ivcn to one v.-hio is

neither a ercpflitor nor a shareholder, the jreneral rule

beintr fihii it is di>sira;ble that liqiiidators should be

desinterested persons.

(Cont-^ Bank of Canada, 15 0. R., 309.)

8. The Court will consider blie condition of af-

fair- to aiscertain what parties are most interested
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in ti.e ,]u,. admiJibtration of blie i^taU' in ILiuidution
and, othi-r tilings being e.iua[. will act upon their
rec(»iiiiii«'ii.(l;itioQ.

(Alpha Oil Co., 12 O.P.K., 298.) '

28 The court shall also detenuine wlmt securlly
Shall be given by a Uquldator on hb* appoinUnotit.

Origins. - K.S., (188G), c. 129; s. 24; 4:, Viot.,

Theory. — s. 124.

JUEISPEUDEHCE.

1. In assigning to provincial Court? or Judged
certain functions under tlie Winding-up Act. Parlia-
ment iiitendtxl tJiat the sivin, should !« i)erfornied
by niaans of the ordinary maohincry of the Court and
by Its ordiimr>- procedure. It is, themfore, no ground
of objeotion to a winding-up oixier, tlmt the security
to b,. given by the li.|uidator, appointe«l therein- is
not fixad by the order, hurt i.« Mt to be settled by a
master.

(Shoo! bred vs Clarke. In re Union Fire Ins Co
17 C.S.C, 265.) '

2. After the assignee for the benefit of creditiora
of an incorporated Coinjmny had sold part of the
as.^ts and received the proco<?d^ he ttos appointed
hqmdator under tlie Winding-up Act, and gave secur-
ity by a bond, which recited all th,^ proceedings and
orders and was conditioned to be void, if the liqui-
dator should duly am>unt for what he should receive
or become liable to pay as liquidator.

Held —That the funds and pr/^pertv in the hands
of tihe assignee beoame v^ted in him as liquidator
upon his appoinitment as .=.uch and that liie sureties
were responsible for his subsequent misaipprcpriation
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thereof. The bond proridod that Uie certificate of

the Maafcer in OndiniLry oi' bht; ajnoiinit for which the

liquidator was liable .^lomld be sulficieat evidence

of liability as against tlie sureties and should form

a valid and binding uJiarye against tlitan.

3. That the suretie- had the right to appeal from

the certificates in occordaiiee with the usiual pnaatice

of tlie Court. Judgment of a Divisional Court al'firm-

ed.

(Anny and Navy Clothing Co., of Toronto. Limit-

ed, 3 O.L.I}., 37.)

29. The court may on the presentation of the i)etltloii

for a winding-up order or at any time thereafter and
before the first apjMlntment of a liquidator appoint pro-

visionally a liquidator of the estate and eftects of the

comimny and may limit and restrict his powers by the

order appointing him.

Origins. — 52 Vict., c. 32, s. 12; R.S., (1886),

c. 129, s. 26; 45 Vict., c. 23 6. 30.

THEOEY.

1. See: e. 14.

2. If the provisional liquidator desires to

carry on the business of the Company, he must obtain

an order froan tlie Court allowing hian to do so and

the Courts ma.v give him leave to borrow money for

that purpofse.

The ipronsional liquidator is ailso required to file

and give security for the due performance of his

duties. The amount of the bond being fixed through

the statement of the assets of the Company, which

the liquidator ^ubmits under oath to be Master for

this purpose.

(Parker and Clarke, 407.)
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1. The Master of tJie RoJk tk.3 slated Ms pma-

liquadat^rs: "V l.ei^ U.en^ k no oppo^i/on to the
^^u'lnding-up, I appoint a provmonal liquidator as

"In*^'.!'^'"^'
""^ ^' P«*e^tation of the peti-

tion; but there is an opposition to it, I nevar dobocau^ r nught paralyse all tf^ affair of the Com^W, and afterward, refuse to make the winding-up
order at Ml But where the di^^r. them^v^

^^^apply or do nM oppo^ the winding-up, th«n I
appoint the proviaiomal liquidatoir."

(Won, Hambui^g. and CootinentaJ Exohaoiire
«ank, EmmersonV ca^. Law Rep. 2 Eq, 2360^

2. II n'est pa.H n^-^rc de nommer un Uquida-
teur promoire, mais la Cour. si les ci^ciera sont
presents ou dument appc'^., peut nommer tout de
suite un liquidateur dofinifcif.

(Ta^ehcimu, .T.C.S., Ton-mbomie. 1901, Nantel
vs lia Cae d Imprimerie du ?ford, 7 R. de J., 205.)

3. In tlie absence of speoial reasons to the con-
trary a person, who has entei^i upon his duties as
voluntary liquidator, ahouM be appointed provisional
Jaqmdatoo- under a petition for the .rinding up of
a Company-

(Price vs ViUeneuve Co., 10 R.P., 338.)

SO. An incorporated oomixiny may be appointed li-
quidator to the goods and effects of a company under
tWfl Act; and If an Incorporated company is so appoint-
ed. It may act through one or more of Its principal offi-
cers designated by the court,

2. Where under the laws of any province a trustcompany is «oc^ted hy the <x>nrta of such province, and
Is permitted to act. as administrator, assignee or cura-
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tor without giving seourlty, sucL trust comiwiiy may
be iippuliiled liijuldntor of u coiui»aiiy under this Act,

without )dvlng eecurlty.

Origini. — *)-; Ed. VU, <•. 51. s. 2; U.S., (1880),

c. 139, 9. 31 ; 45 Vict., c. 23, s. 25.

JUSISPBUDENCE.

1. That a banlc niay l>e a.[>p(jiiatad kquidator.

(Forsj-tlie w^j Bank <»f Nova SofttLa. In re Bank of

Liverpool, 16 C.S.C, TOT.)

31. Upon the appolntmeiit of the llquUlntor all the

powers of the directors shall cease, exoi^pt In so far as

the court or the liquidator sanctions the continuance of

such powers.

Origins. — R.S., (1886), c. 129, s. 34; 45 Vict.,

c. 23, s. 38.

Theory. — S. 20.

JXrEISPEUDENCE.

1. ITipon the appointment of a liqiuidaitor for a

Company being wound-up under R.S.C.. c 129, if

the 'poiweirs of the directors are not continued as

provided by s. 34 of the Act, their Mucia,ry relations

to the Company or its shareholders arf nt an end and

a sale to them by the liquidator of a Company ia

valid.

(Ohatam National Bank vb McKeen, 24 C.S.C.,

348.)

2. Aithougli tlic directors of a Company have

no control over its affairs after the winding- uip is

oommenoed, yet Lt has been hdd that they do not
then ceaee to be officers of the Company, and are
therefore bound to answer interrogartioriee.

(The Madrid Bank. Limited, vs Bayley. Law Rq).
2 Q.B., 37.)
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3. Where a curator has beim appi>into(l for u bank
umler ti.c- ii^iik Act, H.S.C, lyuti, c. 2'.), he is by as.
ll'J awl 1:>1, vested witli aU the pow.-rs, vvhicli direc-
tors aud solicitor had beiore hU appoiutnient; and
afU'r the appointment of a curator, the boerd of di-
rectors liave no power tc give a solicitor authority
to con.*ent U> a windiug-up onl«r w to unvthing
which may have any effect upon the rights and in-
terests of creditors; and a solicitor has no such au-
thonty derivable froan his former refiner by ttc
bank; and in this case, the consent, admission and
waiver of a ^licdtor, purporting to act on behalf of
the bank, though made in gyxid faith, after the
appoinfment of *he curator, had no validity.

(Farmers' Bank of Canada, 28 O.L.R., 556.)

82. A liquidator may resign or may be removed by
the court an due cause abown, and every vacancy In the
oMce of liquidator shall be filled by the court.

OriginB. - R.S., (1886), c. 129, s. 27; 45 Vict,
c. 23, 3. 31.

Theory. — S.*. IIO, 157.

2. I.iquidators have beeo removed where the Com-
pany is insolvent, and all tlie creditore desire the
removal of a Jiquiidator appointed by the share-
holders; wht the liquidator refuead to take aotion
against the directors; where the liquidator persists
in continuing an action contrary to the wish of tlie

majority of creditors and the assets ar« deficient;
where liquidator had taken aharee in a new Companv
to which they had .«ld the Company's propi^rty

;

where the Hquidator went abroad giving a power of
attorney to others to act for him; and where a liqui-
daior became insajie.

(Emden, 94.)
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JUBISPBUBEHCE.

1. Un liquidateur. qui est sur le point de laiaeer
Je pay.*, pout w damettre do ses foactioiis oomino U'l,

Si un li(|Uii<iaU?ur conjoint abandonne aa cliarge,
I'autie liquida^teur m- p^'ut obtenir J'aut-orisatioa de
oontirmor k agir .eid cmmm" tel, A moia^ qu'avu
prt-nbhle de cette requ«t« n'ait 6t6 doant- aux crean-
ciers, contributaircs, actionnaires et membres de la
Compagnie.

(Woodbum Son.** vs Diig^'an. 11 R.P.. 393.)

Si. Ijorjqu'il n'y a pas une harmonie parfaite
entre les liquidattnire d'une banque en fal'Ute. et que
les op6anciers actionnaires deniandent la rtvocation
de I'un des liquidateurs, octte demande sera acoordfe
et la revocation .^era prononcfe.

(Mathieu. J.C.S., Montr6al. 1885, Jjb. Banque
d'Epargne du Canada vs Caimpbell, 15 R.L., 373.)

3. A liquidator cannot be removed unJeB^? he has
had notice of the application.

(Oxford Building, etc., Co.. 49 L.T., 495.>

4. An exporiencod liquidajtor will not be removed
merely because a creditor is willing to act gratis.

(Civil Service, W.N.,158.)

5. It is not necessary to prove fraud to have the
liquidator removed.

(INewitt. 11 Q.B.I)., 177.)

6. An applica-tion to remove a liquidator was
granted upon the grounds:

(a) That the proposed liquidators would act
without remuneration;

(f>) That the business connection of one of the
proposed liquidators would be beneficial tio the Com-
pany.

(Assiniboine Val-ley Stock Co., 6 Man. R.. 105.)
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*. 'I'lic juri*ilifti.tn of Uk- Court to i-u/iiove a
!i(iui(l«t(.r ni.iy ''»• cxcncispd ttlu-n.ivor \iu- Ciurt is

satisfici that it i* (U'Mi-hUU' in tn.- inicnst.v i>f all

thf)s,} iiit*T«>-<t.>.l in the iLHM-ts ilijii a particular perwin
•'liniild not manage tlw li.|iii.iation withnm thciv
bi'iihj; <li..\vii any [MMXitial mis^uiiduci or iinfitnc-s.

(CJinrlcsw-orth. ;;(! (.1)., •>!)!•.)

8. \ja Coiir pent rovcxiucT It*. ii(|aidat(Mirs d'uno
bancpie vn l(i(|ui(liiitioti et les miipInotT, <le I'avis des
parti<*i int«r<'-Hvs. ,!, nvant d'awonkT Itis ci>nc'lu-

aioiM d'linc di-iiiajid,. en rwv(xiaition <I'uri liquida^i^ur,

elie devra cxinvcxjiu-r iin4. ass^imhU"',. d<'« iu,tiounairc<

et des creanciors de la banque pour prendre leur avis

sur lo eoii-t.Mui de la rcquete.

La Cour ixmi-ra dosiiitnu'r uii liqii,i<k.tour, sur I'avis

des ci«in<'i>'rs. s'il Ini (-st d^Vnanitro que les liquida-

tcujs ne s'a«'or<Jen,t pa.s et qu'il n'y a pas d'harmo-
nie emtro eux dans I,t liquidation d«s affaiivs de la

Banque.

r>ajTs unc a-*i5«iniblee de creeticifT-s. ceux qui ne
K>nt pas presents. «)nt censes sVn raipporter a la

decision do ceux qui asRistent a l'as.-«niible.e, et I'avi.^

des crtmncier!! pi-esents dodt etre ootisidi6rt' ooiruue

I'avi-i (1(1 tou^; le> creancicrs.

(Mathicu. J.C.S.. Montreal, 1884. I^ Banque
d'Echange dii Canada \-s Danlincr, 16 K.L., 649.)

9. The words on due camr .-ihkvjn as a genoraJ

rule point to some unfitiuss of tlir person—it mcv
be from personal character or from his connection

with other parties or from circamstances in which

he is mixed up,—soane unfitness in the wide seiLse of

the term.

(Sir John Mw.re Gold Co., Iv' CD.. 325.)
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POWERS AND DUTIES OF
LIQUIDATORS.

aa. Till. iii|iii<i,it<H'. ii|N>ii hiN ii|>|H.iiiiiii.-iii. yiiiiii t.iKf
Inio hlH .iwi.Nli or uiiili'r IiIn imi. ,,11 11... |.n.|H.ii.v.
.•nr.Nis ,„„i ..|,.*,.„ i„ „,,,|, „,,,,.,, ,, ^1^^^^^ 1^ ;^
'"''"•"•'* •" '" "••I«<l. 'in.l h.. sliiill iM.rf.Miu siu-i, .|.ill.>«

'" '''''
•• '" «lii.iii,K „,, ||„. |„i«ii„.w, of rhf ..«ii|,„ii.v

ii» lire liii|><>Ht.<l hv ili<. I'lMirl cir Ii.v thU Art.

Oriffini. U.S., (Itf.siJ). ,.. ly-.i. .. ,!,;; 15 vi^t
c. I'.l. s. 10.

Theory. Ss. 1:, .v.. in, iii», i-,>v. ij.,.

JUSISPKUDENCE.

1. Qu'iui or&Uh'UM- (I'liiU' ('<)in'|>ii),'iiu' en lii|iiiila-

tion, (|ui Iiii a voiidu a crwlit, iklueioiix.i inoii! avunit
>ii iiius,. en li.(iihliili<.n. il(.}* iiiarciiiuulis«>s qui out iti
fxptVliotis aiix frais de la ('oinpa^nii... H *>iit s,u1>h*'.-

<|umim«'iit <liiiii«.iiiV««M t>ii iUnuwo jiis<|ii'A <. <|ii,' ].

liqiiidat.nir on p 1. , . eswion, i;^ peut revcndiquer
cos tnaix'JwMidis,>s A l'on<»nt.iv du liqu.idni4Mir <laii« l.s

30 jours, qui Miiwnt (<«t.h. prise dc p<i««>s,'<i«ii.

(Tas,ihoreau, J.C.S.. Monti^l, lOOO. 'Hio William
l>rv*kU. Co. 4>nid Murphy et al, :i l{.P., 353.)

2. Wihore a cmlitor iuks a personal lion on pwl^
of tho Company, if the goods are in tho posso-«ioii of
the cnnlifcor at, the comnu^ncooucnt of Oio windiing-iip.
the win<liiig-up does not terminati' tlie lieti.

(Xorthfieild Iron €0., 14 L.T.. 695.)

'^. The liquidatior. a]>point<yi in the course of fclie

voluntary winding-up of tho Comrpanv formed in
England under the Joint Stock Companiies' Acts.
18fi2-83. has no right to the pos-^x^iirvn of fmrtmie?.

of tJi,^ Company in this province, prmnously attached
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I.V l.PMv* „,„|,., a jiHljr,,,,.,,,. r..|,.|.T,.,) ,^,alrl,M ,t, ua,!
"II inl..n..in,„„ l.y |,„„ ,„ ,,„„^,, ,|„. ,^,,,„„.,,„„.„i ,^^,^,

Hl.tllln -11,1, ,,US«.-,U,| ,,s ,,|.,,«.rlv .li,M,l,HM,l „ii .1,..

iiiiiro I.

(III.'.. (/m-Imv, |s:u. !•..«,. ,„„| (/„.,1h,. Hank 2
B.lf.. r.dii.)

4. (:ml,it..rK nun Imv,. a ,,|,i|,„ ,„ ,lamiM,r,,, a;^,,iuHi,

th.. Ii.|ui.hiti.r |>.-r^.imlly f-.r l.n^ul, ..f Ins ,sh,.(nt..rv

duti.^. if h.. has UMt us,h| ,,r,.|vc .1,1, -..,„•,. U) j.n.U^t
tlwir clniiM, lM-r,.rc ll,.. (;„„i,n,ih l,.,, |„.,.„ ,||,..,k„|
niul lli.-v t.liiis loNi Lli.-ir n<irj.-(|y ii<,Mm.-i it.

(Tulsfonl V8 UeviiiiHli, 2 Ch. «25.)

.V 'I'iif K. ("<.iii|>ariy Ut-aiiie Uir Ih.|,|,.|s ,,|- .-,^5

sluuv, 11. li... ,,,,|.ital sl.Hk ..r a ,„a| CoiniMiiv aii.J ..f

r.u *||j,iv, ill a st,v| (•.,in|,;uiy, (l..|...Miiii- 1,1,,. ...rtili-

cati's tlicr.'or. win,. I, wiv j,i,| ,„ tlic i,;!,,,,. ..( t,|,.;

<li'ffiHliiiilo, a Mii-i ('o(M|.auy, wilh U,..,„ (<„ -tiU:

kwi.iiifr. i>H-<"iviM},' fiuin 111,, tmst (!.,in|.anv a .|<m„-
in,.iii. ,m.l..r >.mI wlun-l.y .(Jk-v iick.ir,«h«l-,.,| tJ.o

m-cipL <>r I he .vrtifi.iak^. ainl nirra-ii U, u"h\ s.uno
in tli.'..- siir.. ,|,.|>u-;t, vaults u, iiw wl.'r of LIk; loan
CfxiniKiiiy. w,Ui any .lividmij^ rc<viv.'«l in iv-^in-^-t

th«T(>.tf. iriiaranlciin;.' ttu-y woul,] }„. kept safolv th.n;-
iii, and floliv^Twl up on douiand to tho E. Company,
tile ivniMiicratien of tlw Ini^l ('<i,n|.an\ al-^o Ix-inj^

provided for.—:!::, of tlip shares had ben acquired
by the E. ronipany. uinler an a;,'reonH.tir with another
coniipany. tJie A. fy.an Company, whiel, }iad an in-

terost in the pm^pectrive profits to be derivwl from
tlie saih' of tlie sharop. While the cTtifieafes were
in the defendant's possession, both loan Companies
were ordered t/> be wound up under tli.^ Dwninion Act.
the defendants heinp: apTM)in:t^^l ]if|iiidator« of the A.
Company, and th.' L. and W. Trust Co7n.r>aiiy li<|tii-

dators of the E. Company. After the eorn.menoo-
ment of ttic liquidation proceedings, the Ti. and W.
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Company, as iuch liquidators, demanded tihe certiti-

cates from tlie defoudanits, and, on the latter i-ei'iising

to ddliver them up, tliis action was brought for dam-
ages for the detention.

Held:—That the dol'e.ndants were meretly bailees,

ajid not trustees, but, even if regarded as trustees,

the failure to hand over the certificates was not a

brcaoli of trust, for which they were fairly excusiable

under G^ Viet., c. lo. -. 1 ; for, owing to thoir

dual character of trustees of the E. Company,
ihc}- did not act with sing'lcneas of purpose; and
that a direction made by the Master in Ordinary, to

whom was referred the winding-up of the A. Ijoan

Company, that the whole 525 shares should be rt>tain-

ed by the defendants a.s .such liquidators, was made
without jurisdiction and so afforded m> protection,

and that damages foi- the detention (delivery having

been made pending the action) should be based on

an estimate of what had been lost by the detention,

the measure thereof being the highest price, which

could have been procured for the shares between the

demand and the deliver}'.

(The Elgin Tjoan and Savings Co.. et aJ., vs The
National Trust Co., Ud.. 10 O.L.R., 41.)

34. The liquidator may. with the approval of the

court, and upon such previous notice to the creditors,

contributories, shareholders or members as the court

orders.

—

(a) bring or defend any action, suit or prosecution or

other legal proceeding, ivil or criminal, in his own
name as llqul<Lator or in the name or on behalf of the

company, as the case may be;

(h) carry on the business of the company so far as

Is necessary to the beneficial winding-up of the same;
(c) sell the real and personal and heriitable and moTa-

ble property, effects and choses in action of the comiwny.
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by public auction or private coutract. and transfer
the wliole thereof to any person or company, or seU tlie
same in parcels;

(/; do all acts, and oxecute, in tbe name and on be-
half of ;i. > comiMny, all deeds, r»-eipts and oilier docu-
mom*, ;iid for that purpose use, when necessiiry. the
swii of Jte comiKxny;

(fcy ,.rove, rank, claim and draw divldouds in the
matter of the baniiruptcy, insolvency or setiucst ration
of any contributory, for any sum due the comi^iuy from
such contributory, and tike and receive dividends in
respwt of such sum in the matter of the banknipt.y.
Insolvency or sequestration, as a separate debt due
from such contributory and ratably with the other
seimrate creditors;

(fj draw, accept, make and endorse any bill of ex-
chiinge or promissory note In the nam., and on beh.ilf
01' the company;

(g) raise upon the security of tlie assets of die com-
pany, from time to time any renuisite sum or sums of
money ; and,

(h) do and execute all such other things as are neces-
sary for windluK-up the affairs of the compsiny and dis-
tributing Its assets.

2. The drawing, accepting, making or endorsing of
every such bill of exchange or promissory note, as
aforesaid, on behalf of the company, shall have the .same
effect, with respect to the liability of sucli company, as
If such bill or note had been drawni, accepted, made or
endorsed by or on behalf of such company in the course
of the carrying on of it.s business.

3, No delivery of the whole or of any part of the
assets of the company shall be nw'essary to give a U.n
to any person taking security as aforesaid upon the
assets of the company.

Origins. — 62-63 Vict., c. 42, s. 3; R.S., (1886),
c. 129, s. 31 ; 45 Vict., c. 23, s. 35.

Theory. — se. 38, 42, 44, 73, 77. 85. 109,
164, 168, 169, 180, 183, 185.
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FORM.

Petition for Permisgion to Sue.

UNDER THE WINDINO-UP ACT.

I'i'ovlnco of <iu<'lK'c.

PlstrUi of Monlnfil,

No.
srn:i!ini{ coruT.

Ill r(>

iiiiil

In LIquldjitloii.

I.liinldiilor.

'I'o l.ho llonoiiniMc t.lio Siiin'rlor Court, altitlTiK In ami
for llio district of Monlrcfll. or to nny aii(> of the

lloiioiiriililo JiuIkos tJi(>r(><>f.

Tiie retilioi, of uoiir I'rtitionrr Itetptotfullii Showeth:

1. Tli.it li.v Iiidciitiir.' of Jav.isi' ol <ln.v of

. 191 . In> U'iist>il Id (ho aliove iiauuMl

CoiiilMiiy tlio«4<\s (>»rt.'ilii priMiiiscs. bcdii«; \.l\p jkroji-

orty known wnder No. , street,

ol' tills cily. for tlio torrn of ypmrs;

'2. That the riMital .stipulated was at tho rate of $

per iiioiith, payable at the beKiiuiin;; "f every

inonf.h

;

.1. Tliat the iihove named »^>mi»niiy has taken jxioweM-

slon of the premises so leased and still retains tbe
same sinoe the day of

191 :

i.

4. That the Ooraivany owes to youT potltloneir n sum of

$ belnft the rental of 191 .

5. That your petltkmer desires to ttrlng an action for

the cancellation of the above memtioned lease and the

exercise of such furtiier rights as be may be en-

titled to in tbe premises

;
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"• '''li'"' ''"'• lliMl |Mir|>.is.. u.iir iM-ilii r ii.,(im-cs tlic

liii\i' "I' l.lilH Moiiiiiii'mMi' luiirt, .•!• voiir |y..rilvlil|)

\\ liiTrldi-... yoiir I'l'liiimii'i |ir;i.\.>, tins Coiiil. or .vmir
I.<i|'>Mii|i. lliMt III' hf |M'niiiii<..| 1 1,1 ,„.,. ,,,, ;|,.|i,,M

.'ii;.iiiis( II,,, ( <iin|>,.||,\ i. lii|ii|i|.,ii,,|i I,, I- (||,. |,iii-|H.si-:

••il'iivi' lilliilii'il ; till' V Willi ...sIs.

.Monl Ifiil. i|:i\ ,,r |(,|

MluriM'^ fnl- l'|.||(i.,ll..|-.

'J"o

• Jl'lll ll'llllMI.

'I'llUc IKPlji.. .>)• II,,. Ii.l|.-,iiim |M.|i|M,M .111(1 thill Uie
snlil |M-iii,i.iii will III. |»ri'^i'iili.(| m ilii. Sii|HTi<.r CMiirt. or

to Itll.V I. lie of II,,. ||ol,olll'illi|i' .IiKk'i-; lliiTcor. ill illiil

for till' (Ijsliiii ol .MoiiIiimI, siliiii.,' :ii ||||. I'nnlicc |)i\l

•'*l".'i. ill I! I -11. ill iIk' "''iiirl lloii..,. :i| Moiii i-..;il, on
lllc ilii.v of ,191
!i< < t'cloi-U in i|ii. foiviioi.ii. or «o soon tlicrciifttT

ciMIIisi.l riili lie licMnl.

Moiilrcfil, (|:iy of
, 101

Attorn. ..\ for rclitlmicr.

JURISPRUDENCE.

Al.l'll AI'.KIICAI, INDKX.

Action I'll tiiiriiiiilc 42

Aiipcnl

:

IMuliI of 8. .50, .-,6

Assets 43
AsslKniiiciiI 49
A»itlinriziitifMi

:

iiciicriil 22. 2i;a. 28

Irri>«ihiir 22f, 26

Pi'.N'tKlent 24. .31

Sl>eo!al 22b. 2.5

Wniit of 2."!. 24. 27. ."{.?
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B«" M. 5!)

t'hosf .lugtV 37
<>" iiuaiK't' of 8ult« in, ](). 17 .IS, SU
Colli ribiilioii ^| .jij

('(>r|M>rat<.' IVwers
i,, ]j) 54

C<^.sU•l

:

liability for t;, 7, L'Q, :;3. r.2. rs
Thiumiiv» ^^
Directors _r,|

PIsH'ovcr.v o-

L>is*Tt>t1oiiar>' Power 40
Rxlsfoiii-o. lopil jr,^ o^ g^
FaltN t>t articles

'

.9
F'lrelKM :

("ompaiiy 3

r.lmiliiafor .;4 ;j9

Injmulion
^<^

I"*-l'«'<''"'- .'

45. 47
Inferveiitlon 20. 34. .").{

JoiiKler 12 j3
Ix-ase

42_ 44
Mortsago 48a. 48b. 48e, 48(1. 48e
*'"f'o»

5. 11, 30
Note 52
Opposition 39
Panliaiia Actio j^
Petition in contestation 57
Principle, general i_ 4
''^»1« 44. 46. 48a, 48b. 48c. 48d. 48e. !)0. ."il

Service
2. 9

Transaction 40 41
Trial by Jury 39

1. TJio official liquidator is not authorized to do
thppe thinjrs withoait the sanction of the Court.

(Coonmorcial Bank Corporation of India and the
East, Smith FloTning and Cofmipanrv''s case; Gled-

stanas and Campanv's case. Law Rep. 1 Ch.. App..

538.)

2. A petition whereby the liquidator of a Com-
pany asks to be allowed to sue one of the debtors
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Wwfuul' mvd nf»t bt> served u.pni Mi«' si^d (id)tor, be-

f'lH! its (inwciiitaitiini t<) thi. Vaun or jii(l^>.

((-iirraii J.C.S., M-mtr/vil, l!)0|, Li Ci.- d'Opera
('i«nii(|!io (l(. Mdiitn'-a! vs I>c^aulni(T.«. "

IM'., s:}.)

(11 H.L., T! «.. 5(18.)

'{. A ri^'lit. III' iictidii can br f\('rci~.'i| wnh leave

i.f a jud^'f In' tiM' li(|iii(iiilor (a|>|.i>nitcd m Caiiiulii)

of a fon'ii,'n ''(wnpany a,',Miii-.l uliirh a u iiiiliii:'--ii|.

oixlor lias lioeii made in Canada, in liis iiuaJily of

li()nidator.

(li.II., Montr.'al. ]!)li). llyd,,. vs 'niil.audeaii. 11

IM'., 119.)

4. La disposition de la loi de.s liquidaiioiKS, qui

defend <ie comnienccr ou de [K)ursnivi-e nne action,

sans la f)erniission du tribunal, contre uno Conapagnie

en liquidation, est iniperativ,! et sa vifUation ontraine

nullite ahsolue.

II ne jMJut etre reniedie au defaut '

; la permis-

sion du tribunail, au moyen d'une deniando, qui en

est faitc apres rinstitution do Paction. Pour le

luenie motif, une def^'nse, jjroluile par Ic liquidatoir

sans oetto permission, doit etre rejetiv' avec d«pens

contre k> liquidateair personneLleiment.

(liemieux, J.C.S., Queibec, 1911, RulTer vs Rattray,

39 C.S., 246.)

5. Aiftoa- a winidLng-up ordior has ibieein jnade,

the Coimpany (tiemhle the Liquidnlnr) has power to

sue under tlie statute and, if it chooses to run the

ri^ks of costs, it would seem it may do so without

the sanction of the Court. If au action Ls brouorht

without the sanction of the Court, Uie proper cou

is to take the objection that there Ls no autliority to

sue on a motion in Chambers to dismiss on that

ground. It is too late to take such an objection at

the trial.
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II nil lun<aii. I ; ( t.l,',. (;;(;. |

'' Wili'ir .Ml .1, Ih.n I, l,|nu;;lil \n \.\f I i<|iir<hi lur

t'f :i ( niiipnny in li<|nhliihiin m liis mvn niiinr, li.' is

l"'i^""'''l.^ Ii'il'l'' I'M "'-1^; Ihr lM,-i iJ,.,t I,.. ,.l,i,iin..!

l<>a\.' I'n.m t.li.. CMiiri i,, .,1,' wili n„\ n,lir\.. h (

h'\< luiiliililv in ihi> i-i-iMi I

(.l:lrks,i|| \ - t ':inn.«ii. |il |{ (
'

i;^ ;
;• )

• Wil.'IV Jli Hill, in 1. liriMlulll In llir ll<|l|lc|,'ll<>.|-

"I' M «'"ni|.Mii\ III lh|iii(l:uinn 111 liN own n.iinc. Ii(> is

''"ll'l''l""
. -'"'I !l' '- II. 'I .illl.'lUI-r ;i |.iirl\ 1,1 II. lir

(,11111. >l U ,.r.lri,>,| |MT-.>n.i,ll\ 1... |i;t\ i,li,, ,i.-N i.f il.

(Onl.-iri.. |'-,,|o,. ,in,| |!,>i, c, ^, ,•,,„,,,, ,.^,„,,, ,.,,

i; oim;, i.-.i;.)

^- ''•''' lii|ni.iM.I<>r nKi\ :i|>|hmI lV,.m mm .miIi'I' w-
fiiMMu ln> nistv ,.iil ,.!' ill,- ,'-in!.'.

(h'.ivn.s I'Mik. 1 (,»,|{.. !m;|.)

;>. I'isi irrtyiilicr.. n \]\i'iX;\]o. I'ussi.iri'jil i.in .!(.nii<'«,>

a (]<< liijiiiilnlinirs ..mjoiiiu m |iMi'l;inl ii i'liii .rciix

>*'lll.>MU'ni /l 1,111- |,l:l,v .i'llI'MllV-.

I no s<>»ii>i(' <i«> liijni<lii'li'nrs i-i mi (M,rc imirail <l:is-

f.uui il.'so-^ nioiiihiv^. !, 'Spinels >,>iii li,|nMhitciii-s ((.ii-

.l"i'"-- '"'I in<li\iiliis v\ II. .11 cuninii' n-^s.i^-ii's. d.

partani. <-,'it.' >o,um.' m- pi'iii riiv .i-^i^-my' I'l ivpunilr.'

sur laiU 01 avii.l:-;. an n.'in .rum' -miofV' doni iU oat

I'll' li'.* !ii|ni,lai<'iir<.

Tiio ass'ii.Miarioii sur fails ,'t. articles, fail,, aiix

lii|iii(la.l<.iiis (•iinjoinU d'niio so.^iot,'. ,>n li«)iii(lalion.

11" jxnit atTivttM- l(>s droit < do, iiKniihros do n'U-o so-

c\6U\ K, lt\s inti'rrojra'toii-os nv i>oiiv,.n.| otro tonus pour
av(^ros par dofaiil. attondii .jiio ravoii. (|iii iVsulto

<lu dofaut d'v ropondn'. no pout iMro fait par d<^
liquidattMirs of ox<.i('*do ioiirs .piouvoiir:*.

(C.R.. Montr»«l. i!»01. I.a dto <lo M<»iitroal vs Ga-
nnon. 2.") C.S.. K,><: (i l?.r.. \9:.)
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•"
'

'i'l''i' liii- UiiiiliiiL' ii|i \> I i:, :ii|,| ;j| ;i

( '<nii|i;iii\ III lii|iiiilaliuM ri'liiiii- il. > i.r|ii.ratf |i(iw(T-i,

•'' llliilll:' ill. |M,Ui'| lo .11,., ,|||Im,i|;||| II, Ii |i,,UIT-

""I I '' lA.T, l-J.I |.|ii..ii;,''|i 1,1,,. |i,jiii,|,,|.,|- III,, I,. I III,.

^ihIImmiI', iiT III,. ChiiI.

'""•
'

li'' liiiiiiiliii,,r iiiiisi ,mi,. Ill Ills own iiiuiii' or

III I'll.l.l "I I'll' < ''>lll|tMII\. :|r, Mlvllli^r |,, III,. ||.,|l||,. .,f

"i'' il'limi; III liH in\i\ iiiiilii... wIhtc Ii,. :i<'U a.~ ivprr-

-<.ii(ii,ii\,. ,,f cniliiors ji.ii(! (iintnldil.orH's; m Uiai of
III.' (',,iM|,ini\ |,> iNrovcr oitliL-r iU <lnl.ts of lU pp,
|>l'|-iA.

II W lii-iv lii|iiii,l,il,hr, ^iiiMJ III l.hfir own nam,. 1>»

ns-ov.T a (k>l)t (III.' t;o Ui,. ('..rii[mny, blic iTi-or was
iini. of foi'Mi, wlii,.|i .|||.. Ciiiri j,;,,! |„,u-,.r j,, ;riv,. !,.ji.v,-

iiihI'T -ivl. .-.Id aiKJ :,-•] Cm!,. ,,r Civil \'r<n.-iUtn:

'I Iw ili'lVndan.t. Imviiifr )Mlrn.iit.('<l I.Ik' cl,ini ;ui<l |>l<wl«'(|

-ft-iiir. ami not liaviii"/ •\<.o|,|,m| t,, ih,, f,,,-,,, ^f tj„,

artioii. l,-ii\,. ii, a.incii.l '•.JKiiiilij liiHc Im'cii ;:ivcn in

t.lic .ioiiiKJ fXcrciH' of iiMli,.ial ili-ri-,'l,ioii.

( I'.C. \Wi. Kriil .l a!.. Ii.|iii,ial«.iv .r fia li;ui<|iif

\ illi'-Marif v-; liii Coiiiniiiiunil/- dcs ,S<H'iirs (\r Chn-
rilt' (I., la I'rovi.lcnw. 2 CI^.R.. ,{79); (9 R.L., n.e.,

r,r,{)).

\2. (',> II ,-<t j>a.s par motion, nnn'.s par lui l»r»-f

<rfus,si<,''(iii,tion ordimiTO q\U' 1.' li<|iii<liytonr d'uni' Coin-

|)a;,Mii<' insolvalfl*' pent ("t.rc mi^ .'n vnuin'.

(('.If., M<mtn'al. IIMO. Tlu; Statulard Mutual!

Fire Ins. Co.. vs 'Hht- Dominion Mu.tua/i Fire Im.
Vt,.. II U.V., ;{!»2.)

13. If ."^inoc tho in.oti.tiition of tli< ajcfcion, an
infsuranco Company, defendant, has 'been put into li-

quidation, a motion by plaintifT to jnake the liquida-

tor a party h^ the .<*n.iit wiiM bo granited. but the Hmii-
dat.or must b(> sumninmod in tihe onliiiarv war.
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(Kortin. .I.C.S.. I!»l(». Tlir (' M..< iir Ctir (

'

v« 'I'll,' DoiMinjnii Miiiinil Kirc Inn. ( , II |{ |V,

:tll.)

I I. \*' li<|iii(liil(Mir li'mM' ('<vm|>ii>;iii,' iiiHoKirMc ic

jMi'sciiU' lis crciiiu'icis (Ic cilic ( 'iiiiipimiiH' poiir Ich iif-

tioiis. (|ui ii|>|»iirt> 'iiiu'iii aii\ crciuincr!* .iix-iiuyiii. «.

I'lirljiiiit, r>ii('i.ion i|iii ili-iiijiiiili' la inillrlV- iln ,|imii'

iiu'tit. I'jiit par ill (*<iiii|>ii>,'inr u iiii cii'iUH-icr, <|iii «(>ii-

U4ii*4)ui, iV'lal irinsoUiiliililv il,' ivllc (;i.iii|(i!;,'iiic

6tan( (!»• la luilun' (riiMr :u t.nvn paiiiiitMinc. |i.'iil viw
inti'iit*'!' par Ic iKniiiJalcnr.

(H.l{.. Muniival. isiMl. i;ian<l.v vs Kfiil, (1 H.K..

l!Mi)
; (('..nf. 10 C.S.. ;';..•..)

ir>. Ia" Ii(|iiiilal4>iir a iinv ('<>iii'|>a|;iiii' iiisolvalilc

n'l'st |)iUi l«'iui ot ii(. |h'iil ('Uv ('(MiHlniinnv a rcpn'iKlrc

uiic instjuu'o on i«>ii iioin [hm'soiiih'I.

(laiiivii<i<>«iii, .I.C.S.. Moiitix'al. r.tll. l<Wti>au v.s

Moal ('oiif»vtioiu'i\ ('ji.. PJ IM'.. ;!(i().)

1(). Tlio ii<|iii(iat(>v to t\w win«iiiig-iip of a Omn-
paiu inu-t take ii[) tlic iiisiaiui' in all i-a^'s p/ihlin^

against tlu' Company.

(Mjithi.Mi. .1.. Aroiitival. 1SSI. l|(H'lii>lM,ir,i Hank vs

Ivowi*. 12 IM,.. (i;i!).)

IT. \'n a«'tionjiairi>. pomsuivi sur <le^ aijipcls do
ver.*>nu'nu« par nnc I'ompagnic inise m liquidation

suhst'sjuomnu'nt a radion. nc jHnit s"opp(Ks«M- a la iv-

qiiitc dii li<pii(ljit.ciir piMir piM-niission (!,• n^pron<in!

Tinatonof an noni d,- la Compagnio, en al'figuant que
rohligatioii dii (iofi'iuiour dc tMiniril>n<'r a I'aotif do
la Com{Mgnie no pout etre cx^.nitoe qu'en vertu d'vm
nouwl appol do \or<<>mrnts fait par le liquidiii-tonr.

loqiwl doit otro l)a.>^ sur lo inonfaut neccsaaire pour
aoquifior ]o-« d.'ttcs de la Cntnpagnie ct les frais de
liquidation, oe qui ro-ndrait -ans effet Ics appels an-
toripur^, iTisi? 51 ?era permit a ! 'aetiujinaiTe de plaidor
oo< moyoriJ h I'aotion contirniw par lo liquidateur.
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(I'lmiiiMilo, .l.r.S., MoiiU-ml, i:ii)y, VurfjiM-m Mon-
tre Fir.> Iih. (!(>. v., 1 Jerome, ill (J.S.. 319; 8 K.L.,

ii.H.. 481.)

18. \a' li(|iii(lnl,iMir a mw, (Joiiiimffnii. inrtrdvahl.' rie

|Miit ("li-c <'<>ii.lariitM'' /i nifw-friilir rin<.t.iiiic,. aiix lieu d
|»lfiw (l«. .-("U,. <|crni.\i(., VII (|u'.ll.. ,xi)*n- ciKxn-f, ni

1IV<'C .'.III' |>1U1C<' (lu'll tri'st, |»ilS .«l»li^W'. i|,. ,oMtl>|!ll'l 111

cause ])rii*(( (roiiln- In (/'oirn[m^nii<'.

( ^'»x1t(^(lu VH Fth'al ConfoctioiKMy (.'<,., I.! |{.|'.,

.'{fiO.)

I!). AilUioiipli all \iw |)n.pert.y of a (Vnii]witiy Iminj^

w(iiiihI-ii[», i.s bhii^ vmU-il in tlw; ofllciin! Ii.|uulii;t<.r,

itn [xmition as to mil's ami uoUoiin i.n kf[i(, iuiiilt<ir<i|,

arwl i.L may In- d.-alt. v.itih jiiHrt, an if no w|..K|)|Ki^r(. ha/1

o<N'nrn>(l. aii«l no li<|ni(lat,iori wen; in progro,, save
wo far a« filii.^ tujt exfopts.

(Agra an<l Ma.-tt(;rman's Bank. AndcrBon'« oa«e,

Ij&w Ho,p., 3 Eq., ;i;}7.)

l'(». liC ii(|iii(li.itMir <ruii(' ( 'oinpagiiH' incorpoW*

ni' [Mnit itiitorvonir <l4iiH un<' {laii.-w- on f<on noni [K't-

f^oniH'l. mnis Irs pr<K?i)<l,iir<s iloivcnt etr.' faite- an

noin (Ic la dmipagtiio en liquidataon.

('ra«-.li.'miu. .I.C.S., 181)0. La Banque <rrio('h.;-

lapa vs lia Baiique <les r;anu>ri.s do I'Bst, 20 If.L,,

99.)

21. Que l<'s (xnirsuiUw pour vorscnn<'nt.^ peuvent

etro faiU* au nom du liquiflateur.

(B.R., Montroal. 1910, I*upiorre vs Banqiie St-

.Tenn, 17 «.L., n.s., 428.)

22. Qu'un liquidateur de banque no pent inten-

tei- aucnne poursuitc .iudiciairo sans I'autorisation

d'un jufTO, Tnaie il n'est pas necessaire qu'il sou aii-

trire^ ponr chaqire pour=uite «6pareineiit, unt autfi

risation g^ncrale est suffisante. (Ibid.)



m

illi

1^ i

UH (.M) l>"i\IIMii\ w (Mil-

\ K I .
(« ( l;h.- < '.iiirl

i>\ il'i- U iii'liii \,

"IICl I11JI\ .jl ,|>..|Pc-.' V»I|J I I,,.

1.1 .-i,s|i(,.i.. r,Miir,l.iil..rM<
. „li,-ii, S,.|.i

, mi.mhIntm
"I (111' r,iin|.;iii\. ,1 i-.,jiiM.,l In - :ii, , i'i'.i, siiVr.,
IlI'l.T. Mlllll.«rl/ll|.: Ill, Im|UI.|.U..| (-, .11. II. h.llf

of I III' I '(>in|n!,ii\

V;'lv ri,,|| II K Ifl m<v.>j|r\ iJm,i III. Mr .Il..|||.| 1.,'

a '111'. ml iTil.T ,lisj.,.n.iiii; umji ih, ii,,ii,,. i,, h,,. , i,.

iliI'M-. II Is ^uriinctii iImi I.Ii. ii.»I,i... I.r iin|i|'. ilU

'''-|"'"'*>l «illi I'N i:li. "1,1.. I- ,.i ,iiit.|i,.i-i..ni 1,-iiiiiir

V»l||li>lll II.

vVi . 'riiiM \\Iii.|v ill,, n-.-iiliii ion .>! ih,. aihi'-irN

('.inlMill.','. |iri»*.|il.',l I,, ih,. jll.l;,'.' Ii> .>lil.iiii :iillii,.|l-

,;ili.«ii f.ii l.ii,. Ii.|iii.l,'ili>r li> sill". «ii.-< iiiiuli' l<> ii|i|M.n,l'

a- 1
1 il uiM'i- l.li,. iiiiiillinioiis tSwoliiiioit 111' |;lii. ,MHimHi

t.i'. wlii.li .i.nmxl.^i „( liv,. iiiniiilii'iv. ,1.11 ol' wli.mi liaij

I'.Mi. ii,.|.i|i,H,|. whiivii.- only lilmv all.'inli^l tin. inivl-

iiii:. iiiiil on.' ..f i.|ii>-;,. vol,., I :i>:aiii,^i ilii' i>v-M>liit.i.iii ;

t'hW K llill a U'l'ollll.l f,i| I1>\, 11,111;^ ih,. ,ir(l.T i»f (111-

tb.vri/jit.i.iii.

(MaMuiM. .I.t'.S.. M..iilriMl. jS'.KI. C.I I.. II \- Me-
t .i-kill. I IM'.. |;i;i.)

'v';5. I'no ("unipjiguic (Ml li«|iii(lair.iii ii.mtinuo

il'avair *»ii <'\i*t4'iii ,. Iturali'. i>l |ii>iii i'm-im'i

(>11»> ilivs ilrikiis aiil<Mi..|iiv a hi ,lii|iiiilat,i,ni. I'ai'iuMi

il.nt oli>' prw,' i-nnrn' la t ',Mii|»a.i;iii.' nllr iikmim' c*

lion ooiilrc S.X li<iiiiiIal<'ui-«. Imi mvIii .I., fad,, il.vs

l.ii]niiiati.>ii-, nii!li' ai-tioii n,. |n>iit T'ln' int.'iiU'i' fon-

tro lino Conipairiii.' <mi liqiiiilat.ion siin^ avuir I'-tV" aii-

toristv jiiilifiainiincm .an inVvi.liililc: i>r. a .liM'aiil iK>

toll*' aiitorisation. i>llo sara renvT>v«''«.

(Pav'hor«\',ii. .LCS.. T<m-iv1h>iiiu>. litOd, lAV)na.r(i >><

0\vo.n>< .>t al.. S H.P.. 4?.)

'H. li'iuiloris^ition dii jii>ii' iloit ot.rc doiiiiiv k

\m liquidatxnir. aviiiM que rt>liii-(;i n'ait odaiiinenct'

a ivnirsuivre.



I'UV\KI|,-. xM, 1,1 I,, ,„ ,1,^, ,1, |,,lt, t.U, |(i:,

'"""" """ l'"l" '<<i-
.

'I'.i r, i„|„,.l.,l..|,,

"'"'
'
" " ! I"< M,.,„|,..|„.,., ,,;,^ ,,„..

' "" "'•'"^'. .1. . ,,..,, I, I,, |,„„„,

'
^'"'"' " '<-. M..ril(l,.„,l, h'l. , ,„,,,,,,,„ ^.^

M' < .1 I ill.
I I,' I' . .,1.)

, ( I ;
(• s . Vs-.'

,

'''•
'•' ll'l""''"' 'II 'lllll.- <,„„|, ;,.,„„, ,|,.,| ,.,,.,. ^|^.._

' '"'' """'
' • ' IMHM-MIM.. ,nir ,., 1,M„„I,M,„ ,|,.

" "•
'

"i'i|'.i:'ni.
,

.•! un- .nil..,, ,,|m,i, -,.,,..,..1. >|r

I ' '"^"' '' " 'Mrii.'iii ,|.. |„„| I ,„ (,| ,|,, |„ ,',„„
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""' 'l.V .'I |>ll',l lo III,. IIMMJt^i.

(llinMl-.,,,. MS.. MnntiVNil. |:io;. Tl,.. l.;„j..|„.„r

iiiV C.iMnu-l (',,. V. TIm. MmIIihi.I Uinlw Co M |{ \>

V'!»,l
)

.'?. A Mill riHiiiol 1... .-iil.-nMl jiiritinsi, |U| '.|t/,rN

of ;IM i>vt,|.(,. will,,, III |,,|,v,, ,,(• I),,. C,,,,,-!.

( Viiiiivu-, .(('S. (/h.'-Ih,. |:m.|, Kol.iilanl vs
Hl.iiM li<..|. i:» c.s., lis:!.)

vs. 'I'll. jihl-.. rmiv ali„w the lif|ui(l!itor Ut
iiii iii.^ilwnl, ('..iii|Mny (,, ..\.T.i^. hi- i„,tt<T. iiikI.t

III'' \ViiMliiriK-M|. A«l will, ..lit fiirlJH.r aiiiliorization,
I" .'ill .as.- uIh'-v Mi., aiii.iiirit iiivolv.yl i^ urwI.T
$10(1.00,

(I*'injr«..|j.T. J. C.S.. Vlontival, I!I02, ViH/»iia \fori-

frcal Fire ]u<. (V v; ffyd*' »V(|iial., I IM' :i\r,)

(S IM-., U.K. ir,r).

2!». ff a lifiii,i<]at.or a/^tis w\ih<m the ssitictum of
tlii- Crnirt whon- the act r-iiuirf^s sudi sanction, he
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t'I'lic (Inuul 'I rutik Uaiiwuy Co., vb Bro«lic, 3 I>e

(i. M.ii . MMil (i.. I k;.)

• !" I Me aciioii prist' iMiiitii' iitu' CiiiiijKijjiiic I'.n

li<liiiilainin, suns la ihtiiussuiii d'nii jiij,'o, nora V'li-

V(iy<''c siir t'xtuipLioii a la fi>riiif.

(Malluuu, J.t'.H.. irontrial, 1002, Soiicy vs T,a

Cii' iriiii|>iimiM'ii' MLi-ti-Kjiic n al,, ."i IM'.. |(i"));

(:• IM,, M.S., 2 J.)

.'il. I*> li((niilateur d'uno ('(rtiipagnif en liijiuila-

tioii IK' |H,'iit inti'iitcr (li» prooodurtjis coiilr.' \<- dv-

l»iU?urs do wtto Compiignie (lu'avec I'autorimition piv

nlablo do la Cour siir tt'l avis aux crfianciers, contri-

butiiiros, actioniiHires ou membres, que la Cmir pres-

crit, et il nc lui suffit pas do deniander cetU- aiito-

risatioii ilaiis la i)nK.'edim> iiM"'riio admptoe ]>ar Iiii cm-
tiv dts dobitt'iirs dc la Coiiipagnio.

32. lit' fait (lu'uiio Cdinpagnie a r[& niiseon liqui-

dation n<' donno pas iiou i\ une niprise d'instaiuv par

le ]iqindat«'ur, dans los notion- jwndantos au noin d»?

la Conipagnie, lotto deriiitire conservani son 6tat de

corj>oration ot iM>iivMn!t iwtcr en justice sous son noni

corporatif.

(Taachemui, J.C.S.. Montreal, 1891, Ross v-s Per-

ras, 5 C.S., 470.)

33. The li<|uidat(>r is liable for costs of continu-

ing prwt><>din':«i, wliioli wore cf»nuu^na>d by the Com-
pany befoiv ih(> w-inding-up order.

(Txmdoii Drapery Stores. 2 Ch., 685.)

3). Where CanadiAii creditors of a joint s4;oclc

Conipanv. incorporated under the (Imperial) Com-
panies' A t. 1802-83. are j'Toccitling lo execute a

judjrm-nt obtained in the (' uirts of this province

upon assets of the Company situated within the pro-

vince, a liquidator naaned in Great Britain to the

voinntary windinff-up of such I'ompanv cannot initer-
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vriK' ttiKl ilniiand ilnii i.h.- C iwti>'s n^-l- l^ roiiiov.

c<l (... (Jiv.t Mritaiii. I.. I,,, tli.-iv l,v Intn <li>*tri.hut«>.l

in iHH(.nl;iiuf Willi < „. |iri)vis.iiiiH ,,f U,,. siid Cotn-
|wiiii<--' Ac.l.

I,>ii,i,n: ll.u, 4„cli li.|hi|(Ul,,r aiiv -l.iii.lin^r |„..

flM-l' IIk' (<iII||.S 111' |.||i, pri.Miicc:-

( \iMllVv^^. J.. (/,|,.Uv. iMt.l. (^„.,|,.,, l;,,,,,^ ^^
llruiiit (I ;il.. Ki |,.,\.. 20(1); (;; ( s.. li>-^'.)

;!•'». Ill a i-n^rnlin- „;,MiiiHl ,i
(' puiiy in a

win(liii;,'-ii|.. liie nllkiiil li<|iiifliii<.r i> h.-uihl t-. iiriHvv.-r

(|Un-il.iiiii, ,,111(1 [phIikt .|,Hinii.-iits. IK if !„. hail 1^.,.,,

iinulc ii (l.-tVinlani in a Miil lor ih,. |,ri,,..M. „f .|i,-.

Cdvcrv.

(IVani.Hl's Haiikiii;,' Co.. K\-|Mrl.. (Miili-mt < 'or

|K.rati<Mi. Law l,'.i|).. ^ ci,.. Ai»[.,. ;):(),)

!<!. I-.' (Iiuii ail |»nK:,.> f>ar jiin .*it d"iin». natiiiv
..\c.-|.tioiiii,'||,. ,.t riV'xislc (jii,- (Ian. Ic- cas Ai)«;iiil«!-

iiiciil, jMX'MK par la loi. Ii(>i-s.|iriiii conU^tation tst

n'^'ic iMir la l(.i d.'s li(|iii(lat,i(.n>. ell.- n'^st pas sus-
ctij>t.il»l(. d'uiU' ])i(Kt''s par jury.

^

(Fortiii. .T.f.S., Moativnl. i;>()!». 'I'l,,. Tetrault
SIk.c ('(I., and Ivi^nt «'t al.. 10 IM'., 211.)

.'J7. A .sJiarfli(iil<i<T ifj d^M-nn^l („ ha\(. I),.(«n it^pro-

>«nl4rd l)v tJic ('(»ni|kany in the pr(>i'LV(linj,'N wliich have
led t») th.- minting of a Winding-up onler or Kaid
CV>Tiii)aiiy. when the Convpany app'ans) and conti'stcil

the i)otiti(rti Tor -aid ord(T.

'ITic frfuirchoJdiT is witlwnit i-i^'hl t-. attack \,\ an
opiMwition tlic judfjiiu'iit, j,'rantinf,' tho same, said

judj^mcnt IxMnfj 'hose jinii'v ajrainst him.

(Scot! vs Ilydf. 10 U.P., Ifil; 1.5 R.L.. n.s., 307.)

3S. In speaking of fclu8 c-lause. the Alaster of the

Rolls said: "The first clause is for getting in prop-

.^rly bchmginu' to tlio Conipjiny it.'vlf. before the

w'lndinif-nn order !« Tnado. In .all ^!H"h c.H=fts, he niu'^t

su,' in the niiiiic of the Coninniiv: but where in the
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c<n\vse of wiiidiiig-iip. li,. on.h'iiAours u, ;r,.t f,^,,,, j
contribiitory t.lic iiniouut oC liis eoMtrilmtioii. in tlntse

cases, the official liquidator may sue also with the
saiirtjon itf the Court. I liave ahvavs ;Lruvu u, tlio

oflicial li(|iii<]i!i.t(>r for that piirixt*.""

(TurquiarHl v> Kirhy. Law Kep.. i Eq., 128.)

-'St). A receiver, appointed by nii order of the High
Court of .histicc in Kiijrlaiid to iin iiirsolw^nt Com-
pany iiiconiwrat^.^l in t.iiat country, hut own/inir ival

estate in tlii-! Province, ha,'; no status or quality in

whicli he CfUi niak<' an opi>o.«,iti<>n by a seizure of such
real estate, in exemition of a judiruioTit rendered
against th.^ Company.

(Boauvais vs British an<b Cana-liian fx^ad Co. ;{1

('.S..289.)

40. Ije pouvcar de ia Cour Sufwrieure dautori-
ser le liquidateur d'une Coanpagnie en liquidation de
transiger au noui de la Coimpagni<' ed: de regler des
prooei p<>ndants. <,sit un (xmvoir dbcreti.nnarire. et

la Cour d'Appel ne doit intorveuir dans Texercice de
ccttv disifetion que si !<• juge I'a exereee d"une ma-
il iere derait^onnahle.

Tie iicjuidaitieur n'ost pas oblige de consuilter les

creaneiers de la Comimgnie, avant de demander ii la

Cour. I'autorisation die consentir une traiisaction.

(B.R.. Montroa,]. 1898, Morin ve Bikxleau. 8

B.R.. ;330.)
"*

41. Where a Company is in oourse oif wdading-4iip,

an action brought in its name cannot be cmmpibmifl-
ed wiUwut the sanction of the Oourt.

(Joint-Stock Discount Co., W. X. 1868. p. 240.)

42. An action, founded on a lease executed by a
Company before it was put in liquidation and deli-

vered afterwards, without auffchoTity, by tihe liqui-

dator, should he brought agaiuBt bhc rom.fvmy itself
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«n.l noi Mgaiiist tlio li(ini,lau.r. I,, sudi ea^e the
'"I'li.latur ,.aMM,.i. i„ his own nan,,., maintain an
a.-tion <n .inrnnlir a-aii.st a tliini ,,ar1v ulmni he
fl:iini> lo lie iiaililf.

(H.lf.. M<inti(»al, lyor. Stwcn-on \- M.l'iiail 1*

JM'-. i:':m; (i: H.I,'.. 119.)

J;!. W Jifn ii Company is ixnng wound up, tlie pro-
IKT in.Mle or rit-ovvriiig its aissets U hv pn)ce.M]in<r
imd.T III,. Win.lin^r.,,,,, Act. antl not 1,\ an action"!

(Csinliir
( ,,a| ami O.ke I'o. vs \,,rlon \A\ 2

Ch.. lO.j.

)

"

'

II. Til,. .ji'tV.ndants l,.as(>(l a house t„ the plain-
tiir, til,, i-as,. ^'ont^iininji a elau.<t': "I'rovidnl that if

"the le-sors ulytain dui-in- the .said term an otFer to
••puirhaH' the saidw premises, iiefure ae.eptinj: the
-same, the k-s<ee shall he givon tli-. (»|.ti,m ot" piuvha.-^-

"mg on -amo terms a.s in «iid oflVr." Sul)S!.<iut.ntly
an oi-d,>r for the winding-up of tlie Company was
mado. and the lic]ui<]a,tor s,d<l the preniis.^s without
giving the p.]aintifr an <>pix)rtunity to .'xeroiM. his
option.

Hcld:~'nmi tJu- winding-up order did not in anv
way cut down the riglits of tiu" piaint.itr or ehange
his p-sition; tliat th,. li(|uida.tor «-«., autliorized to
«cll tihe prwnisv.v hut ..nly su,hj<vi to blie t.«rnis and
condition of the lea.>«; and that J,,. «-,is Iwun^l to
submit to tlio plaintiff. \dK) had not waived liis rights,
t*ho offer r,wiv<Ml. and. n(«t having <lon(. so. tho Coni-
j)any \ra.s liable in da.magos. notwitlistajiding tliat the
plaintiff was awaro tlint th<. liqui.hitor wa.« making
efforts to soil tho prwnisses.

(McCartcr vs York Countv Ix>an Co 14 L R
430.)

4o. An insijwH.t^ir. a;ppointed in n liquidation under
the Winding-up Act, R.S.O.. 1866. c. 129. cannot be
allowed to purchia.*(> prop.^rty of the m.^wdvent. It

,.,,j|
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r'lsts wilJi tlu' liquidator in hiv]\ h windiing-iip fco

dispose »{ the estate witii tiic sanction of tlu' Court;
but tlu^ Court r.iiiinot disixiso of the estjiti' witJumt

the ?-iinc1iiin of Ihe liiinidntor.

(C'iin;ula \Vo<xllen Mililis ('<»ni|winv, .S O.lv.H.. 581) ;

(nir. In it O.L.If., ;it;r: skv par. IT.)

1(5. TikIvt s. :!I (c), (d), of i.iu- Aot. the li(iuida-

tor may, witli Uu- npprova! of tho Court, proceed to

sell the real estate, etc Wiieii the liquidator makes a

Side approvtvl hy tiie ri'iVrt'c. liioro i- no vmnl for an

cpplieation to the Court to confirm the ssile.

(MeCann Knox Milling Co.. 1 O.W.N., 579.)

fT. An in:<)Hvtor. ap[xvinti»d in liquidation pro-

coiMliiijjs un^lcr the Ddiniinion \Vind(in<^-u,|» Aot. R.

S.C.. lS8(i. c. \'i'.). is ill a fiduoiiiry '|>osition us ri>gai"(ls

the (li.<»posal of the as-sets and cannot, without the

consent of M j)ers<uis inten'«stoi1. become tihe pur-

chaser thereof. In such liquidation proceedings, the

power to sell (;he !is.«ets i.s by the Act vested in tlie

liquidatoa", not in fclie (Vvurt. tliougli the liquidator

muat obtain tli^ approval of the Court as a condition

of exercising tJie power of sale.

(C.A.. Canada Woollen Mills Co. TiOng's Appeal,

9 O.T,.R.. 367.)

48. The sale by the liquidator of the good will

and assets of a Coui|)an\ incorporated under letters-

patent from the Crown, does not transfer to the pur-

ciha-ser the right to us<' the name of the Company
after its dissolution—this being a right, which can

bnly be granted by the Crown, and he is not entitled

to an injunction to restrain a person who. since the

dissolution, has registered a new firm under a simiilar

niame, from doing business under such name, there

being no evidence that its members or the pereon

sought to be restrained agreed or imdertook not to

do it.



.! ;;iH

POWEllS AND DITIKS OK LltJllDATOIW (34) HI

(B.lf., Moiil-ix^al, IH!);, Sal.LsLoii ami Alontixal
J.illiogra.pl.infr (•„., ,; u.|{., :,io^ .

(^,„f ,j^. ^^^
I'riw Ciniricil).

ISii. The (lefoiidunl,. \ja.nf;U'y, is li(|iii.lator of tJi.'

DfMiiiniori IJikmi Mills ]M.. whuh h; n order of
th«« rii<?h Court of .Tusiico in .January, i., ,,,, was (1«-

clared to be insolvent and liable to be wound up.
Sonic titne before the makinp; of this order, the Com-
pany liml liypolliL'cated its i>rin<ii(Mil a'^sotis, inolud-
iiiir ifs stfK'k of manufactured linens, to tlw Cmwn
Bank- nf Canada to secure advance and the bank had
taken possesssion.

48b. Hy order of Court th.^ busin<'S8 wa.s alilowod

to l)e carried a.a a ffoit- - concern by (lie liciuidator and
advances to l)e prncuml from tlio bank for wap-s,
etc.. to 1h! repaid out of tbc first moneys cooning into

his hands. While so carrying it on, he advertisofi

for tenders for puraha.se of the asftets. and, in A,pril,

inOO. an agreement wm ent<'r<Hl into between the de-
fendant and one Todd by which the latter b. came pur-
chaser of the property of the Company "free from
"inoumbranoes" and tran.sferred the same shortly

after to ihe plaintifTs, a now Company forme<l to

take over the business. The defendant receivyjd $5.-
SOO.OO on account of the purchase money and. bv.

direction of the plaintiffs, and on thcdr undertak-ing
to hold him harmless, paid it over to the Crown
Bank.

J 8c. It appeared that the insolvent Company used
to send their goods to Scotland to be bleached, and
a quantity was there, when the winding-up order was
made. The bleaching firm wrote to the defendant,
stating the anumnt of their account in res.pect to
their goods and asking for instructions. After some
further correspondence, the liquidator wrote them
full information as to ^ffhai had been done, and stat^i



I
-

112 (34) DOMINION WINIHNU-UP

Hi'

tliiil llic |>rcicrc(ls i>r sale (rf ilu- assi'ls woiilil lianlly

pin the liaiikV t'laimi. II,' fiiilcd liis loltvr In -av-

iiii,^: ""I. a- lii|iii(lal(ir. Iia\«' iio i>lijcc|.ioii (n \iiiir ilis-

'•po-iiii^' 111' ihc ;.'i>imU nil (.lie lii^^lusl iiiarkrl. a,|)|il\--

"iriir ihr iniHMMils (1,1 siicli sjilc on your claim ami ad-

••\i>iii;.' nil' accoriiiii^jly.'" I'ikI.m- iIio law of iScotlaiid

ill.' lilcarliiT-. had no rijrlil I" st'll ill.' pxtds to satis-

fy llii'ir lien w-itlioiit coiiiplyinjr with cortaiii forma-

lilics. which they did not do.

I^iil. I III' jtlaint.iirs In-oii^^r-lit a^ciion aj,''aiii-t ;.h.'

liijiiidai.'i- claiininf; dmna^cs for convcrsioii of Mic

jToods >o -old and. at. trial, wci-c allowed to amend
•by adding' a claiin for bri'acli of tju' <'ontnu't to s.'ll

the a.ss4»ts of the insolvent Coiiiiwiiy "friM' frmii in-

"cntnl)i'an('«'s."'

IS<'. At. til.' trial, tln'v rci-ovcnMl jiid'_''ni('iit .m Lhi-

Ifltter .i^roiind. which the Court of .Yppcal icvim-ciI.

holdinur that tlicr,' was no conversion, as the defen-

dant's letter quoted above did not amount to instruc-

tions to sell, and tliat there was no breach of con-

tract, as the term "free from incumbrances" as used

in the contract with Todd, was not intented to apply

to the char-res for bicachincr, but to the mortcrn.ire

on the build inirs and liens on the stock.

The plaintiffs iiip]x'al."d t.o the SupiX'me Conn of

Canada, which, aftcir hearmjr orvunsel for the res^H^-

tlive parties, reserved .iudg'nient, and on snbseqnent

day dismisvoed the appeal.

(C.S.C, Ottawa, 1912. Dominion Linen Mfcr. Co.,

Ltd., vs Ijanjrley. 4G C.S.C, 6;?3.)

40. That the court h«id power under tlii.s section

to tran-^fer the a^wet* of a Company nnder liquida-

tion to a new Company for deferred paymcntts secur-

ed by the promissory notes of the now Company.

(Ajrra and Mflstennan's Bank, W.'N', 1866, p.

400.)
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50. Qu'iiiii 3»<5(oiu>iit iiiiiiborisunt Its liqu'iidatinir

(Vaxn; Comjiagnu! en liqniiLition, sons la dispositioius

du Wiiidiiig-up Act, ii voiidre Us bipris de cette Coui-

pagiiio. sous certjunes conditions, u'wt pas un oixlre

snjc't a iiippel aux t(^rmts du statut.

(Matilii<Mi, .I.C.S., Moiitri-ii/i. l(»Uf). 'I'lie Montreal

Cold Stonige and Freezing Co., Sk'ven.wn et d., 3

K.P., 371.)

."il. Upon iii)ijx>intinont <!' !i<iUii<lii;t(>r, if the

powers of tihe diirwtors nr,' not wMiitimiod iw provid-

ed by section 31 of the Act, their fiduciary rehutions

to Uie ('cmpany or its sliareiiolders Jiw at an end, and

a sale to tliem by fcln' ii(|uidator is vali/d.

(Chathaan National Bank vs McKeen, 24 C.S.C.,

348.)

h2. \jt' liquidaibeur d'uTK' baiique (>n !ii<|uidation

n'a pas qualit6 pour poursuivre Tun des debit^urs de

cette banque sur un billet devenu da, avant la nuBe

en liquidation, mais Faction doit etre port^e au nom
de la banque.

Bien qu'un creanoier d'une banquo en liquidation

puiase intervenir dans une action intontee par lee

liquidatours centre un d6biteur de la banque, pour

surveiller la procMure et la continuer au ca.s oil les

demandeurs negligpraient de procoder avoc diligence

et d'invoquer des moycns favorables aux cr6anoiers,

il n'a pas le droit, alors que les demandeurs ont r6-

pondu au plaidoyer de ce d6biteur A en ont deman-

ds le renvoi pour des raisons sp^ialop, d'engager une

contdstation avec le d6fendeur pour faire renvoyer ce

plaidoyCT pour des moyens dej^ invoqu6s par le de-

mandeuT et; partant il doit etre oondamn4 aux d6-

pens de sa contestation.

(Pagnuelo. J.C.S., Montreal, 1901. Kent et aL,

^-qualit&i, vs La Commuiiaut^ des Soearns de la

Providence, 19 C.S., 556) ; (oonf. par la Cour d'Ap-

pel).
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ill

«i!

#•

I

(M«»tlili<> [Nil- !<• t'lMim-il I'rivt'': Voir !<• |»iir It dc

ot^tw wvtion.)

ft;!. l/(> cniiinvK'r il'iiiu' l>.'iin|U(' (Ml liiniidaitiiMi |MMii

iiilvrvctur diiin iiiic m-lioii inU'iiloc |Nir Ic li(|uuliilt>iii'

coiitrv" nil liiw iloliit.'iiix (l(< <'i'l,l(' 1ni.iu|ih<, iilow in<*>iin<'

i|ii'il ii(> I'crait- «|iu' xMilt'iiir. |M>ur N's iih'mi.'s niiHon**.

Uv ciiiK-liiMioiis prisc"* pnr tH> liqiiidiiU'iir i>l n'lillrffm'-

niil uiuMiii fjiai noiiv.Min, sjiuf nii lnl»iiiiiil. an nnSriU'.

A oontiamnw I'indMvcnnnt mix ti«'>|H«iH, ni wini inter-

vention uvii.il Mil ino|>i|»>rtiin('>ni(>nt piiMliiiili'.

(U.H., Monl.iv.iil. I'.MKi. ('(MiMnnniinU'' <|i',s KiM'ur^

lK> III l'lX>\itl<MI«>< V.< U;K<I1(M1. II II. |{.. (;|.)

.'i|. I'nc Coinj)!!!;!!!!' ;\ fiuids .•*in'irtl. (•on.xtiliK'*! ]>ai'

nno o.liiirlo dn ^onvcrncnii'iif f<><l(Snil. i'iiiiliiiih> d'''\is-

lov apnVi sa niii*c on liipii<Irtt.ion ,•(, la nomination

d'nn ifqnidrtUMir. jn!»<|u"aii nyiomcnt liinil (\Vin<l.inj;-

up) do SOB alTaiixvi. Sfs r<x«onrs» logaux, «ctionj» et

dt>f,Mi.«»>s doivi'iit, <inns col intiM-vallf. otrc <'xoiW<s

cn 8t>M n«>in. Mais <|iiand il s'.-^jit d'atitaqnor on do

d<''fo.ndro >^>s iU'tos, dans riii'tV-n't dw oroanviors. o'twt

an nonn dn litniid.at«'nr n'pr('*ii'nt4iint ovs <lorn(iors, (jnc

1a pro»>Vlure doil etro instil luV.

(B.K.. Montroiil. Siovonson v,>s Mjioplwiiil. IT H.H..

11!»: !> Ti.W. lli>V (Stv to s. IM. par. 12.).

r<6. If a (\>ni|V!iny in conr*' of liqnidntion he

ordcr*>ii to pay oo-t.<. sndi i-osts nw payable in fiiiU

o\it of tlio iuwi>t,« of tJi(> CounpAny, and aro not to be

provwl as a debt in tbi* windinff-iiip.

(Madriu llank vs Rayloy. I /aw Rop.. 7 Rq., 44-J)

56. The liquidator of a Company in liquidation,

whoso action has bot>n dismii!«six1. may with tlic leave

of a judjre. appeal from thiit judgment to the Court

of Ro\new.

(C.R.. Montreal. 1003. 'IV Montreal Coal and

Towing Co., vs The Standard Tiife Ass. Co.. 6 R.P.,

243); (10 R.L.. U.S.. 441.)
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'>7. I 111 iiM|ur>U' I'M I i>ii|4<hUiI,ijiii iriiiic (|"miiii(|c do
mi*' ..11 li(|iiiil..:.ic.ii ii'ii |»in l).""Mii ilodc ))iY'alal»l«-

riK-nt. iiiiti'riW>«' \>iw In Oinir.

(C.N., 'I'Im' Sulic liiK'lil <''i. v^ h'oH.in, I'! !M».,

a.'c.)

.'>s. If wvi<ni,| li(|iiidiil^ir, liiivc \nvu a(»|»'>iiiU«l, all

Hitniilil nuKiir in iliiiwin^j, iUT.|ilni^. (.U:., it liill. ft

in iloiilil.fiil if Ml. V <<ini imUi.,! i/.' .iric of l.li<!rriH<;lv««

t/l 4I0 Hi).

ntiniiiiii^liiwn llimkirij; Cn., ;) (;||„ (;r»|.)

5!». 'I'lic ('.iiirt., iiikIci- tli.. uM [»ni<;t,i«y, in Baric-

ti(inin« or n*riiHiii>r l.^ivc h, .I.miI with bilJH, <!<>nfii-

<I.T<'(I wlict.li.r Ihc |)ro|»'»<i«<l (|.alinj( woiiM pn-jiidioe

to c-tUilc. iin.l wli.-t.licr it would tend to fiuiilitatf; Uvo

oolltylion iiiid di^lnl»iili.in ..!' tli<' aHwrtu for Um; Imtio-

fit of tli«> (jriirnil. hii/li) of (irtvliljcn.

(Sfinitli. Kldinin.,' and Co/s Ciimc, I Ch., 5.'J!).)

35. The ll<nil<la»/>r tiuiy, with tilt? (ipproval of the
ooiirt. nirpoli.* n Hollcltor or law ii«cnt to aiwlftl him In

the iKTf«»niiaiK'« of hlji dutlon.

Origins. - H.H., (I88G), c. 12;>, a. 32; \r, Vi(jt.,

c. 2.1, 8. ;»(;.

Tl, iry. — 1. Hs. 107, 111, 12f).

2. Tim Ii<iiiidiatoT is rifit p^THonally liable to his

solicitor for the cfrRtfl of the winding-up, cither in

ft oomipulsory or m a voluntary liquiidation. Of
oour.4o, this nile in no way interfen^s with oases where
the liquidator is orderofl personally to pay ooflt« to

an advorfv litigant. Tt la the duty of a liqui<lator

to obtain the decLsion of the Judge where the soli-

citor requires payment for conveyancing work by
item ineteaid of by scale.

(Emden, 379.)
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FORM.

Petition for Appointment of Solicitor.

UNDEB WINDiNO-UP ACT.

Province of Quebec, \

DlBtrlct of Montreal. I SUPERIOR COURT.
No. I

In re

In Liquidation,

and

liiquldator.

To the Honourable the Superior Court altUng in and
for the (Ustrlct of Montreal, or to any one of the
Honourable Judges thereof,

The Petition of your Petitioner ReepeoffuUy sheweth

:

1. That by judgment of this Oourt, rendered an the
•^ny o'

. 191
, he was duly

appointed liquidator to said Company in liquida-
tion ;

2. That it is In the interests of the winding-up of the
said Company that solicitors be appointed to advise
and assist the liquidator In so winding-up the affairs
of the Company

;

Wherefore, yonr petlUooea- prays that this Oourt, or
your lordship, may be pleased to appoint the underalmed
attorney. Mr.

, ^ ,„,i.
dtor to assist and advise the liquidator to the winding-
up of the affairs of the Comiiaiiy; the whole with oosta.

Montreal, day of ,191

Attorney for Petitioner.
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JUEISPBUBENCE.

1. The liquidator's partner cannot act.

(Universal, etc., Co., 23 L.T., 629.)

2. It is preferable to have tlie proceeding? under
a winding-up order conducted by solicitors, who are
totally unconnected witli the Company to be wound
up.

(Jo*eph Hall Mfg. Co.. 10 O.P.R., 485.)

3. Ija remuneration t»t les frais <lu liquidateur et
de ses avocats, agiaeant on vertu du present acte,
seront taxes contradiotoiremenit avcc les parties in-
t^ressfes ou leurs procureurg, si des cr6anciere a'ob-
jectent a la feuille de dividende telle que prtpar6e.

(Tellier, J.C.S., Montreal, 1906, The Laurie En-
gine Co. vs McKie. 8 R.P.. 59.)

4. A solicitor may be ennployed to do adminis-
rative. as well as legal, work, but wiU not be aOJowed
to charge solicitor'*, aharge.* for sudi work, but only
such a sum a-s is fair and reasonable.

(Pryor's case, 59 L.T., 256.)

5. If a solicitor, employed by an officdaJ liqui a-
tor in a windin^ .usohai^ed, he has no lien
for his costs on tli^ file of proceedings in the wind-
ing-up and must dx 'liver up all such documents to
the official liquidator.

(Union Cement and Brick Co., Ex parte, Pul-
brook, I^aw Rep.. 4 Ch. App., 627).

6. The liquidator is not enHtled to any ramune-
ra' on, if the assets of the Company are inaufficient
for payment, of the coste payable in priority, indud-
ing the costs of his own solicitor.

(Dronfield Coal Co., 23 Ch., D., 511.)
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7. li tliaie arv' two liquidatore, Uicy must agree

upon one solicitor.

(Loudon and Manehi>ster Kailway Co., 1 De d.,

and Sill., 722.)

36. The liquid* for may. with th« appronU of the
court, compromise all calls and llabUlUea to calls, debts
and liabilities capable of resulting In debts, and all

claims, <U>maud« nod matten* Ih dlf>|iute In any way re-

lating »> or uffetjtliig the ajfwiU of the Oompany or the
windinK-U|) of the Company, upon the receipt of such
sums, payable at such times, and generally upou such
terms, as are agreed upon,

2. The liquidator may take any security for the dis-

charge of such calls, debts,' liabllltlea, claims, demand!,
or disputed matters, and give a comi)lete discharge In

resi)ect of all or any such calls, debts, liabilities, claims,

demands, or matters.

Origins. — R.S., (1886), c. 129, s. 33; 45 Vict,

c. 23, 8. 37.

Theory. — Se. 63, 64.

S4

iiw

JTJBJ' ..TTSENCE.

1. Le liquidateur n'est pad oblige de oonsuilter

les cr^anciers de la Compagnie arant de demander

k la cour I'antorisation de oonaentir une transaotion.

(B.R., MoQitr^al. 1898, Morin \3 Bilodeau, 8 B.,

R,.330.)

2. The Court has no power under this section

to compromdse per se. The oaly power is in the li-

quidator with the approval of the Court. The scheme

of comproimiae must be initiated or recommended by

the 'iquidator.

(Sun Lithographing Co., 24 O.K., 200.)
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3. The Court may rescind a C'«iipromi*e made
with its sanction, if obtained bv miarcpresentatioii.

(Clurko's, case 14 W.R., 86fi.j

4. In sanctioning a eonipromiae, the Court la

exercining a judicial discretion, and therefore eyi-

dence of propriety of the oompromise must tw pro-

duced.

(Totty's Case, Dr. and Sm., 273.)

6. Since a liquidator in proceedings for the com-

pulsory winding-up of a bank has no right under

8. 36 of tlie Winding-up Act, to accept less than full

payment fom stockholders under s. 130 of the Bank
Act, on a deficiency in the assets and property of the

bank, an estoppel by reason of his laches cannot be

asserted against him where he places upon the list

of contributories the transferees of the stock instead

of the holders on the day the proceedings were com-
menced since the liquidator cannot accomplish by

mere laches that which he could not do with delibe-

ration and intention.

(C. A., Ontario, 1912, Ontario Bank, 8 D. L. B.

244).

37. The Uquldator may, with the approval of the
court, make such compromise or other arrangement with
creditors or persons claiming to be creditors of the
company as be shall deem expedient

Origins. — B.S., (1886), c. 129, s. 61; 45 Vict.

C, .^j. r, 64,
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JURISPRUDENCE.

I. I ill triiiisiu'tioii ontro l< liciuulatour aut(>ri«6

j)iir le juge ft lin r6ilaniuiut soiw lu >i«;l. til tlu diup.

I2i), .S.U.C, lie (IcH ireaiKiiers do la Compagnio eii

in|iU(iHti<>n i>t Iw jiiitri's iat6niH«en; elle no [wut fitre

att.H(|Ut'(' i)iu> pour oiiiis<- tie tiullit<-. I^a liti iM-Ct.i

\ ct., I li. i:!, qui |K'mi.M In <'.>n vocation «'.l In <>(>ruiul

• ' Ui> cn'-anciersi en ccrtaiiw caw, n'a iii ihro^*.

iiUMJilie !ii «( t. (il precitw, quoiqu'ell*' y ait

• -n'.'i

vH.R., Montreal. 1904. Wan! V8 Mullin, 14 B.R.,

VJ.)

38. The court inii.v provitlo, t>.v iin.\ ortlpr sutvxoiuMit

til tile wltKllnK-ii|i (>rih-r. ili.-ii the ItiiuUliitor nui.\ cxt^r-

fls«> any of the powerM I'oiiforrc^l iiimmi IiIiii li.v ilii« Act.

W'ibout tile tiaui'lion or intorvfution of tne <'<»iirt.

I

Origini. — 52 Viot., c. 32. s. 12.

Theory. — S-. lO'j, HO.

Il*''

JURISPRUDENCE.

1. Tlic .Tinljri' may allow tho liquidator of insol-

vent Company !" cxercist' his powers, under the Wind-
ing-up Act, without further authorization, in all

easee where tlio amount is under $100.

(Victoria Montreal Fire Im. Co . and Hyd<', 4

K.P., ;}15).

la. See to section 34. par. 25.

2. In an ondor for the winding-up of a Company,

it vas provided chat the liquulators, with the con-

tent and aipiproval of the inapi'ctors appointed to~ad-

yiie in the winding-iip. might exercise any of the
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•Kiwtis. ((.iifiTred u|ioii Uhmh by the VViiidiug-up

.\r|. (t.iri.i. wiihoiiL iiiiy .i|M'«-ia| -unclion or in-

i<Tvcnlioii .,f III,. (',,11,1. iiiHtihitiiij; or flcfernling

iiu miiuii L"<in«tituUsl one of the powers.

5Jii. S. :{,s of the Act .•nabiw the ( ourt to providt- by
any onltT -ul>'f<|u<'ii( lo ilir wind n;,'-up opl,.r. |,|i«t

the li'iuiduior »my cxerci*,- any of tii«> powers confer-

r«l upon him l.y th.' Act without the sanction t»r

intcrvinlion of th.- (,'oiirt.

///./,/ :_'n,nt it iH nwesoary fo obtain an order, sub-
'^(MphMiL lo th*' windiriff-up onh-r. so a»i to jy.t the be-

notit of s. 38,

(Kondall vs Wabstwr, 1( B.VM.. 390.) (rev. by 15

B.C.K., 338.)

;{. lu an unltT for th • wiii/ling-up of a Ottiipainy,

it w&n provuk'd that blw licpiidatorrt with the oon-ienit

and approval of tlit- iii«|)«!tor8 ap[)ointed to advise in

tho win<linfr-up, nught oxerc-ife any of the powere
('infernal iiiwn tliem by Hu' Winding-up Act, with-

out any special sanction or int«T\'.>ntion of the Court.

Instituting or defending an acition constituted one of

the powers.

3a. Sivtion 38 «naJt)ltv tli> Court (o provide by
any order subsequent to the winding-up onler. that

the liquidator may exercise any of ihi powers confer-

red upon him by the Act without the sanction or

intenvntion of the Court.

31). Tho 'liquidators having hroufrr.t an action,

poceeding under the above order, Morrison, J., at

the trial, hedd that it was n^cw^8ary to obtain an
order subssequent to the winding-up order before b.

38 enured.

3c. Held (on appeal) : That the action liaving the

consicnt and approval of the inspoctors. wa- Dro<per!v

brouglit.
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s J

(Kendall V3 Webster, 15 B.C.H., 268.) (reversing

14 B.C.R., 390.)

4. Where an order is made for Uie winding-up

of a Company, under the Dominion Winding-up Act,

B.S.C., 1906, c. 144, the order, in the usual form,

directs a masteir or a referee to take all neoessary

proceedings for the winding-up of the Company, and

delegates to him all such powers ooniferred ufpon

the Count by the Aot as may be neoessary for the

winding-up ; and under this order everything may be

carried out by the referee, without referring to the

Court except by way of appeal.

(Boyd, J., McCann Knox Milling Co., 1 O.W.N.,

579.)

5. By sect. 11 of chap. 32 of the Winding-up

Amendment Act, 52 Vict., (C), the Court may dis-

pense with notice to creditors, conitributoriee, share-

holders or members of the Company as required by

sec. 31, ch. 129, R.S.C., before authorizing the li-

quidator to sue on behalf of the Company.

Held

:

—That it is not necessary that there should

be a special oirder dispensing with the notice to the

creditors; it is sufficient tliat tlie nooice be implicit-

ly dispensed with by the order of authorization issuing

without it.

(Mathieu, J.C.^.. Montreal, 1898, Common vs Mc-

Caskill, 1 R.P., 199.)

APPOINTMENT OF
INSPECTORS.

39. The court may appoint, nt any time when found

advisable, one or more Insiiectors, whose duty it shall

be to aseLst and advise the liquidator to the liquidation

of the company.

Origins. — 6^-63 Vict., c. 42, e. 1.
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THEOEY.

123

1. Sot> ^«. 41, 92.

2. It is not usual in ordinary liquidaitiong to

appoint iuapectors. However, when the liquidation

is eotiuplicated or involves the disposal of a large busi-

ne*!i, inspectors have frequently been appointed,

vt'hoie knowledge of the technical features of the

business or the peculiar situation of the company
being wound up was sucli as to be of assistance to

the liquidator.

(Parker and Clarke, 431.)

FOBM.

Motion for the Appointment of Liquidator and
Inspectors.

TTNDEB WINDINO-UP ACT.

Province of Qiael>»w. ]

District of Montreal. - SUPEJRIOR CX)URT.
Na j

In re

and
In Llqaldatloii,

Mover.

Motdon for the appointment of Liquidaitoir and In-

spectors:

That this Honourable Court may be pleased to appoint

, as liquidator to

, in liquidation, and

, as Inspectors, to advise and assist

the said liquidator In winding-up of the aSUrs of the

company in liquidation; the whole with costs.

Montreal, day of , 191

Attorney for Mover.
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JUEISPRUDENCE.

n ins{H'<'t.)r a.|xp(>ijiiiy] in a liqiiidjjitioii u^er
Ihc Wiiuliiii^r-u,,) Act. K.S.O., IHCV,, c. 12!), cannot be
all(>\v«yl txi puivluus.' j)n»|HM-t.v of Hhc insolvent.

It r.^sts with tho li<iui<Ui.(xir in siu-li a winding-up
to dispose of the (>stat<.. witJi tlx- sanction of the
Court; but the Court cannot ilis|K»s(' of tlie' t«tate
without the mnotion of the li<|ui<lator.

(MacMahon, J.. Ontario. 1904, Canada Woollen
Mills Co., 8 O.L.K.. ,-i8l)

; (11 K.L., „..»., 2.39.)

2. An inspootor appointed in liquidation pro-
ceedings un<ler tlie Winding-up Act. R.S.C., 1886, c.

129, i.« in fiduciary position as regards fclie disposal
of the n!«ets and oannot, without the consent of all

pen-sons inteir,«ttHi. become the pur<'liaser tliori'of.

(Ibid., on aif)peal. 9 O.L.R., 377)-

."{. An Lttspeotor cannot becmne the purcihaser of
the CompamyV aa8et.<! either directly or indirectly or
derive any profit out of the winding tip or receive
any remuneration, without the sanction of the Court,
obtained before t-he business is commenced from
whioh the profit h derived. This consent cannot be
given otherwise.

(Gallard's caee. 1 Q.B.. 68.)

REMUNERATION OF LIQUIDA-
TORS AND INSPEOTORS.

40. The liquidator shall he paid such salary or re-
muneration, by way of percentage or otherwise, as the
court dljncta. upon such notJee to the creditors, contrl-
butories. shareholders or members, as the court orders.

2. If there Is more than one llquldnto' the remune-
ration shall be distributed amonRst thera in such pro
portions as the court directs.

Origins. — R.S.. (1886). c. 129, s. 88; 45 A^ict.,

c. 23. .«. 32.

Theory. — S. 92.
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2. The liquidator lamiot charge in hia disburse-

iiients, the promium [mill by him on the bond filed

hy him as security for iiis proper distribution of the

palate. This is the ordinary praciiee, althougli there

is no direct autliorily. (I'arJicr & (-'lark, 4152).

.3. If assets arc uiisufficient losts incurred must
be paid before liquiihitor's remuneration. (Parker &
Clarke, i;)2).

4. Scmbie (in (he preceding case): That the

liquidator has a recourse for his remuneration against

the creditors. Tlu- liquidator represents the credi-

tors and acts for them.

JTJBISPRUDENCE.

1. The intention of this section ls that tlu; rcimu-

neration u not neoes^sarUy to be increased Ix^oauee

three are to be paid instead of one. The recompense

for scnioes L« usually a percentage haised on the time

occupied, work done, and rasiponsabLlity impoeed, and

when fixed goes to ihe liquidator, and, if more than

one, in distributed amiongst tJiem.

(Central Bank of Canada, 15 O.R.. 309.)

2. In fixing the liquidator's remuneration, it is

proper to take into consideration amounts adjusted

or set-ofif, but not actually received by the liquidator.

The amount allowed should be .equally spread over

the whole period of the liquidation so as to secure

vigilance and expedition, at all stages of the

liquidation an well as proper distrihutum among the

liquiflators. if there are more than one. It is not

proper to pay a large pant of the oomipensation a/t an
early stage of the liquidation.

(Central Bank of Canada, Lyle's Claim, 22 O.K.,

247.)

3. La remuneration et les frais du liquidateur «t

dc ses avocats, agiaaant en verfcu de I'acite des liqui-

dations, seront taxfe con.tradictoiremen't avec les par-
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Ilk

i

ties int^ressoes ou leur.- pixwureurs, si dos creancier-s

a'crbjectoiit a la feuille tie dividonde telle que pi^pa-
ree.

I^e paiagraiphe 7 de la clause 67, de I'Acte dee li-

quidations, exigeant un cautionnement pour les frais,

no 8"appli<iaie pns a une objection faite par an cr6an-

cier au montant des fraiis dii liquidjileur et de pes

avocats. et a riuMnologation d'uno fcuidle de divi-

dende bastv sur oes nionta.iit.-;.

(Tcllier, J.C.S., Montrail, 1906, The Laurie En-
gine Co. vs Maokio oi al.. 8 K.P., 59.)

'3a. The liquidator is not entitled to any remu-
neration if the assets of the Company are insuffi-

cient for payment of the costs payable in priority,

including the costs of his own solicitor.

(Dronfield Coal Co., 23 Ch. D. 511).

3b. L'avocat du liquidateur d'une Compagnie in-

solvable, n'a pas de recours loiitre les creanciers de
la faillite, pour le cas ou lactif de la faillite aurait

6t6 epuis6.

(C.C, Dorior., J., 1912, Quebec, Beaubien vs The
Corticelli Silk Co., 14 R.P., 194.)

4. The general rule is to allow a liquidator a com-
miaeiou upon the corpus, which is finally distributed

by him, suoh cojnmission being paid, whan the daa-

tribution of the corpus takes place from time to time,

and he i-; further allowed a reasonable annual all'ow-

ance for oare and management. The Court may,
instead of fixing the remuneratdon by way of percen-
tage, allow one lump fini, to include and cover the
percentages upon fcho rweiipits and diaburseanents of
tho corpus and the allowance for the care and m.an-

agement of the estate. The usual commission allow-

ed for the receipts and disbursements of the corpus
allowance for carp and management, but each case

must depend upon its own cixCTimatanoes.

(Farmers' Loan and Savings Co., 3 O.W.R., 837.)
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."). Que sous I'art. 1713 C.C, le liquidateui k

une Compagnie insolvable u'a aucun droit de reten-

tion sur les livres, papiera ou meubles de la Conupa-

gnie poux le montant de ses avantes ot de iou sa-

laire.

vB.R.. MontreaJ, 1899, Roes vs Walker, 10 R.P.,

428.)

G. Where there are mortgages or debentures

existing ag*iinst the assets, Che rights of emcumbrancefl

are in priority to the rcrtiuiK'nation of tlie liquidator.

(Oriental Hotel?, 12 Eq., 126.)

7. A liquidator must not make any profit by

means of the Company beyond his remuneration; if

hn do«>-, ho may bo remove*!.

( Devonshire Siikstone Coal Co., W.N.. 1878, 71

and R., 1.15.)

8. Avant de fixer le salaire des liquidateure, il

leur ?era ordonn6 de fournir telle preuve qu'ils juge-

ront k propos.

(Mathieu, -J.S.C. Monti-^al, 1885, I^ Banque

d'Eohange du Canada vs Campbell, 15 R.L., 373.)

41. Tbe court shall determine the remuneration, if

any Is deemed just, <of the Inspector or Inspectors.

Origins. — 62-6:5 Vict, c. -12, s. 2.

Theory. — s. 39.

DEPOSITING IN BANK.
42. The liquidator shall deposit at interest In some

chartereri bank or post office snvlngs bank, or other

Government savings bank deeignated by the court, all

sums of money which he has in his hands belonging to

the company, whenever and so often as such sums
amount to one hundred dollars.

Origin*. R.S., (1886), c. 129, s. 35; 45 Vict.,

c. S3, e. 39.

Theory. — Ss. 67, 137, 142, 148.

ML
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I » 1

43. Sui'li ilt>|MwllH Hhnll iio| Im> niiKlo In the iiiiiiii' of
tli(« IhiMliliitor liKllvldiially. on ]inln of tllHinisxiil : l.iii ii

Ht'imrnl.' lUTount kIihII Ik- kept for ilio c.miiian.v ..f iii)>

nioiio.VH l)cloi«|ii(t III t,||,. ,,,im„iiij In ||„. „„ |- ,|„.

Iii|iililiil"r as siicli lli)ul(lMl<ir.

Origins. If.S.. (ISHii), <. \2[). s. ;((>: IT. \u!t.,

f. ;'.i. s. Id.

Theory. — S«i. a-j. no. i it>.

44. Tlu' li<|iil4)alor Mliall. within ftircc da.vs .ifi.M- the
dnli> of tli(> tliial wliuIliiKiip <»f llic IiuhIiicw of Mio lom
paii.v. (l.'iMisit at ItitiTi'sl in tlic liank ai>iM)lnt(«<l or
dPNlKnatiMl. as litTchilH.for.. provltltil. any mon.-.v IkHoiik
liiK to the fstato llicn in Ills lianils not rw|ulr<Mi for nn.v
otIuM- iMinMM**" aiithi.ri7.4Ml l>y thto Act, with n .oworn
stflti>nit'iii and a<'conni of sn<"h money, ami timt Hic
8nnn' is all that he has in his hands.

Origins. |{..s.. (is.sti). e. lv'!>. ,s. 10; I.i Vict..

c. ?:!. s. II.

45. In .ast' any iiiinldator shall not, williin threp
days art<M- tho djito of tho tiiml windinK-m) of the Imsl-
in>«w of thi> •oinpany. d»ix>slt In the hank. aiipolntcNl or
deslRnatiMl a.. hcn^inlxMorc provided, any money iM'lonff-

InR to the estate of which he Is sueh llqiildfttor. then
In his hands, he shall l)e deen^'d a dehtor to Ills Ma-
jesty for sncli money, and nvay l>e eomi>eIled ns snch to
account for and pay over the same.

Origins. — 1{.S.. (1886). c. 129. s. 40; 15 Viot..

c. 23. ?. 14.

Theory. — S. 142.

COURT DISCHARQINQ FUNC-
TIONS OF LIQUIDATOR.

48. If nt any time there is no liquidator, all tlie

proiierty of the compnny sliall l)e deemed to be in the
cwtody of the court.

Origins. — R.S.. (ISSfi). c. 1,29. s. 25.

47. Whenever a conipaiiy is being wound up. and the

realization and distribution of its assets has proceed^
BO far that in the ojvinlon of the court It liecoraes ex-

pedient that the liquidator should be diftCharged. and
that the balance remaining In his hands nf the monevs



fOlTRT DIBCHAROINfJ LlyUIDATOBB (47) 129

and n«K«>lH of the cc»ii»|miii.v niii be Im-ikt r<>nlljswl niid
dl8trll>ut««l by the eonrl, lb(' court iiMiy muk« nn order
dlHchiirKliiK the llqiildjitor, and for pnyim-nt. delivery
and trniiHfcjr Into f<)urt, or to sii< h ofdicr cr i»nrHon an
the court mny dirwt, of Huch inoiicyH iind iKwetH. iitul Un-
anio Mhnll lie roflll/^l mid dlstrllMiletl. I.y or under the
dlnsllon of tin- court, iinion« tlie porKons cntlilcd there-
to, In tlu! mme way. an neorly nn may Ik-, an If the
distribution were Im-Uik inadp by the ll(|uidaf«r.

2. In Ruch CHHc the court iniiy an onlcr dlr(>(tln({

how the books, ac<ouid« and docunicnls of the roinimiiy
nml of the liquidator may 1m' dlspoMed c»f, and may order
that they be d«i)o»lt4«<l In court or otherwim! doalt withM may be thought fit.

Origins. — .'i5-56 Vict., c. 28, g. 2.

Theory. — S. 33.

JURISPRITDENCE.

1. In 18(Jfj, the Bank of Upper Camaihi bocairifi

inaolvent and a^isigiied all its property and assetfl to

truflteee. By 31 Vict., c. 17, the Dominion Parlia-

ment incorporated said trustees, giving thorn

authority to carry on the business of the bank so far

ao was necessary for winding-up the same. By 33
Vict., c. 40, all the property of the Bank vested in

the trustees was transferred to the Dominion Gov-
ernment, which became seized of all the powers of the

trustees.

la. Held, (affirming the judgment appealed from
17 0. App. R., 421.)

That these Acta were intra vires of the Dominion
Parliament.

lb. Per Richie, J.

:

That the legislative authority of Parliament over
Banking and the incorporation of banks and over
Bankruptcy and insolvency empowered it to pass said
Acts.

Ic. Per Strong, Taschereau and Patterson:
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That auibhority to paa> mid Acts cannot be refer-

red to the legislative jurisdiction of Padiamant over

hanking and incorporation of banks but to that over

bankruptcy and insolvency only.

(Quirt V3 The Queen, 19 C.S.C, 510.)

3. Defendant, as general nuinager of a Company,

engagod a timber cruiser to oruifle and locate a>irbain

timber, which he did. On his way home fromi this

work, the cruiser discovered a quantity of timber,

which he disclosed to defendant, and entered into

an arrangement with him for staking and acquiring

it, but declined to deal with defendant as repre-

sentative of the Company- Defendant drew a cheque

on the funds of the Company for the government

dues on this timber, but did not cash the chequ<', and

the transaction appeared on the books as "Kitimat

limits."

Held:—{in cm action to accovnt for the proceeds

of the sale of this timber.)

That defendant was not acting as the representa-

tive of the Company, and waa not a trustee ; nmd tnat

the making of the ea'ries in the books did not estop

him from explaining the tircumstainoee.

(Kendall vs Webster, 14 B.C.B., 390.) (reversed

by 15 B.C.R., 268.)

3. Defendant, as general manager of a Company,

engaged a timber cruiser to c-'Mse and locate certain

timber, which he did. On 1 vay home from this

work, the cruiser discovered quantity of tlmher,

which he disclosed to the defendant, and entered into

«n arrangement with him for staking and acquiring

it, but declined to deal with defendant as represen-

tative of the Compamy. Defendant drew a cheque

on the funds of the Company for the Government
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due<) on thm tLniber. but did not casii the cheque, and

the transaction a^npeared in bhe boolcs ad "Kiiimait

iimitfi"

Held:—Tliat iin the liiiiiU were acquired for the

Company in bhe lii-st infttanco, an<l tlie Coniiwny's

funds uflcd for that purpose, that the defendant waa

merely a truetoe for the ooimpany. to which lie waa

bound to account.

1. That *Jie transaction wa.* one within the scope

of the company's operations.

(Kendiill vs Wobster. 15 H.C.R., 268.) (reversing

14 B.C.R., 390.)

CONTRIBUTORIE8.
48. As soon as mer be after the coounencement of

the winding-up of a cuuii«ny, the court ahjill settle a

llat of contributor'-^.

Origrins. — R.S., (1886), c. 129, ?. 42; 45 Vict,

c. 23, s. 46.

Theory. — 1. S. 8.

2. The question wheither undorwriters have been

properly put on the register of members by tliv com-

pany, or can be put on the list of bhe contributoriee

by ;he liquidator, depends on the nature of the under-

writing contract.

(Eondon, 189.)

JUBISFBTJDENCE.

1. A notice that the Court will proceed to fix the

list of the contrihutories on a certain day, at the

Court House, without untreating tlie hour at and tlie

room in which #uoh ofperation will take place, is

insirfficient, aaid thait the aame shouild be in the form

usually followed for notices of proceedings before the

Superior Court.

(Tait, C..T.. Monitreal, 1904, Citizens Insurance Co.

va Montreal Trufit and Depoeit Co., 6 R.P., 275)

;

(10 R.L., n.8., 442.)
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m

2. Ia nomination d'liu liquidateur, en vtrtu do
I'acte des liqxiidatiomi, peut etre faite quan<l monie la

Jiste de,s coiitributains n'aurait pas cncoru et« pre-

par6e; oetk' li-Jte ne doit pas n^cessairement 6tre faite

par le Itquidat^'ur provi^oirc.

(Ixwiwix. .T.r.S.. Qii6b.-c. 1909, La Ci- \ ilir-

nptiv,' ,ni4 Price nnd Brotliers, 10 I{.P.. 807.

3. Chaqiie oontributaire d&DA une faillite a droit

d'avoir une liste complete de tons los contributaires;

oar il <'4t de sou intcret, et il a le droit, d'exiger que
tous les contrLbntaires soient in limine sur la Hste das

contributjiire!». afin que la Cour pui-se determiner

ju-(itra concurrence de (jUel montant il devra ^tre

appele a payer 9ur sa contribution. Une exception

dilatirire. demandamt que lea procodurois sK'iont «us-

pendiies jusqn'^ ce que cette Hste soit foumie. sera

nininteniie.

Une exception a la forme, demandant le renvoi de

la requSte du liquidateur pour lea memes raisons,

sera renvoyee, paree qu'alors il n'y a pas lieu de de-

clarer la procedure nulle, mais simplement de la

faire amender.

(Monet, J.C.S., St-Jean, 190S. La Banque de St-

Jeau vs Bienvenu, 10 R.P., 223.)

1. Contriibutorv' does ni>t include a mere ^trangi^r,

who is a debtor to a Company, but contemplates one,

who i=» liaible to contribute in the character of a part-

ner or member.

(Central Bank of Canada, York's case, 15 O.R.,

625.

5. Any application, to take a contributory ofE the

list, rauat be nuude by motion under the winding-

up, notwith.*tanding the pendency of substantive pro-

ceedings for that purpose.

(Wilson vs The Natal Investment Co.. 36 L..T.,

Ch., 312.)

ifi
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ti. Whi'ii iiri applicatiun i> madf Ui die touri to
giilmitiiU.' one in'r>oii lor uii<.ili,-r on Jie lisi of &>n-
tribuioiio, autl buUi partic^s aiv .,-«iiiaUy vjUent, so
tiiat it, IS u umlUT i.r inaillVrcUf. lo tin, cioditort
an,l tomnl>ul..rie8 wliich of them is ma.if a ooatri-
but.M V, it i- Uii' duty of the iiquidalur u< appear by
one counsel only. an<l to take no part in tli. ar^'ujnent
and it s«-ins tliat, in s^uch a ea^, liir uncessful party
will l)e ordered to pay Uic eosU* of the li(juiadU)r.

(OvL-rend. Oorney, iuid Co., Mu^rave and Uart's
case. Law Uep., ,") Eq., VXi.)

(Ja. Where a liquidator on wiudiug-up the allairs
of a bank places, the nanus of the transferees of
stock made after the proceedings were commenced
upon tile list of the contribulories, wno uro liable

upon a delieiency iu the properly and aosets of the
bank, under s. 12.- of the Bank Act, instead of the
names of the holders of the stock on the day, the
proceedings were begun, he is not estopped from
later placing the names of tlie original holders of
stock on the list, though he had already obtained
judgments aguinst the transferees.

(C.A., Ontario, 1912, Ontario Bank, 8 D.L.B
244.)

7. Where a person's name has been wrongfully
placed on the list of contributories. his right to

have it removed Ls not affected by the fact that no
person is in existence, who.^e name can be substituted
for hi«.

(Joint Stock Discount Co., Fife's (.-.m;, 38 L.J.,

Ch., 725; Law Rep., 4 Ch. App., 768.)

8. Where a liquidator applied to have his name
removed from the li.'»t of contributories on the groxind

of variance between the proepectus and the Memoran-
dum and Articles of Asaociation, and it appeared that
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he v!i» uiYiuainttii with tho ciroiMiu'tiances, which, he

oaitl, entitiwl him t^ havo hi« nam.' removed nearly

12 months Itefore liis appJicatiiMi, ami had submittt-d

to liav(> call- made on liim, hi« applicati<m was n-

tuMt] witli coot*!.

( At-dd.'iiital and Mariiu- In)». Corporation, Davii's

caw. WJN., 1866. pp. 3fi:» and 406.)

9. A .^ila^^4u>Ukr, bciii>5 in a poftition to file a bill

against a Company to have his naine removed from

th« r«^ist«r. wrote to Uw secretary declining to have

anything furth.T to do witli the Company, and re-

quenting tliat his depo!»it; might be returned. The

deposit wa« n'turnetl, but hii<» nanne remained on the

register of shareholder.-. 18 month.** afterwards, on

the Company being ordered to be wound-up, he was

held not to be a contributory.

(Canadian Native Oil Co., Fox's case. Law Reip.,

5 Eq. 118.)

10. Two peri^on*, an originaJ allo»titee of shares,

aeperately moved the Court to disoharge an order,

declaring tliom contributorie* in tihe matte^r of a

Comittuiy, whidi was being wound-up. Their mo-

tions were refused with coet^, and the Vioe-Chancel-

lor'a order coniadnod a direction requiring them

(jointly in point of form) to pay costs to the liquid-

ators; on appeal to tlie House of Ijords, this form

was held to 1k> erroneous, and it wa« held that eadi

must be made answerable for the ooste incurred in

hl« own petition.

(Oakes vs Turquand and Harding. Law Rep., 2

H.L., 326.)

11. Where, under an order of a High Court

Judge, a relerenee has bc^'en directed to an officer of

the Siipreme Court of Judicature to take all neces-

hi
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Mry pnweeiliug!* for tin; .lut- wiiuliiig-up of a Coni-
pany. and (k<UvatinK t.. him for such purpow the

powei-s (-oirf*'!-!^ on llie Court tJiorefor by th« VVitid-

ing-uif) .Vet, tudi ofluiT hnn jiirii*diot.i(>n. in settliaf?

the ii«l of <«<»ntritiut4>m»^. to in(|uirt' in.t/) mu\ ivruie
M to whetih. r jto« kholdei-, lioUlin? ccrtificaU* .l«clar-

ing tho Ain, k 1) havo be».p duly ixihJ up, \ia\e in fact

paid anything tihereon.

(CormroJi Furniture Company 18 O.L.II.. HH.)

12. .S'ln/hle. tliat th> deiision .f the Judge in

•ettliiii: til. ii'*t ol C'li :.!,u'>.ri«'- in windinjut-up pro-
c.'«v]iii(Tw. ,.^ .1,. - j,|! qiu>stii'ii.s nvolved res judicata.

(IW l).,vi Viiil nri, Kl.tvatnr Co., vs Hall, 1 Aita.

R.. 530.)

13 l^he general rule of ithc Couort, ti»t oonte

follow the result, ajppiie- in the aibeonoe of «p,>ci»;i

circuinistarujes. to casc.« of oontribuitorKv ivi'-w a
winding-U(p, who have unaucoe«sfully oppest* .'';>::

cation to pJace fchem on tho list.

(Birkbeck Life Asa. Co.. Ex parte Barr.-

and Sm., 331; 11 Jur. N.S.. 76, Oh.; 11 I.

691.)

14. When the boldens of fiilly paid-up sharw.
who had succe^fully resisted on application that

their names shouJd be pJaoed on the list ot contribu-

torie?, applied to have the costs paid out of the asaets,

after the petitioners in the winding-up had beep paid

tiieirs, the Master of the Rotlle refused tiie application

with costs, saying that the petitioners werre the only

persons to whom he gave any priority in Teq>eot of

costs.

(Marlborough Club Company, Ex parte Peroival.

T^aw Rep., 6 Eq., 519.)
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15 There is notliing to prevent a limited Compa-
ny from becoming a member of another limited Com-
pany, if its own Memorandum and Artides of Aaeo-

ciation authorize it to do so, and being made a con-

tributory on the winding-up of the latter.

(Bamed's Banking Co., Ex parte Contract Cor-

poration, Law Beip., 3 Ch., App. 105.)

49. In the list of contrlbutories, persons who are con-

tributories In theL' own rlgbt ahaU be dlstinsulsbed from
persoos, who aro cotatrlbubories as repreeentntlvee of or

liable foar the debts of otbers.

Origrins. — R.S., (1886), c. 129, 8. 42; 45 Vict.,

c. 23, s. 46.

50. It shall not be necessary, where the personal

representative of any deceased contributory Is placed

on the list, to add the heirs or devisees of such contri-

butory, but such heirs or devisees may be added as and
when tbe court thinks fit.

Origins. — E.S., (1886). c. 129, s. 42; 45 Vict.,

c. 23, «. if.

51. Every shareholder or member of the company or

his representative, shall be liable to oontrlbate the

amount unpaid on his shares of Ihe oapltal, or on his

liability to the company, or to its members or creditors,

as the case may be. under the Act. charter or instru-

ment oif incorporation of the company, or otherwise.

2. The amount which ho is liable to contribute shall

be deemed an asset of the company, and a debt due to

the company, payable as flirtTted or appointed under

this Act.

Orig^s. -

c. 23, s. 48.

R.S., (1886), c. 129, 3. 44; 45 Viot.,

THEORY.

1. The rule may be safely laad down as the resiolt

of the English decisions, viz : that unlew an action to

remove a shaTeholder's name from the list Ia adniaiLIy
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pending, at the time the wimling-up commences, the
holder, no matter uader what circumaiancea he be-

came so, must be held contributory. And this,

whether the order be for a compulsory winding-up
or involuntary liquidation.

(Stepheois, On Corporations, 406.)

2. Persons on the register, at the time of winding-
up, cannot oppose a call on the ground that their

names ought to be removed, they should apply for the
suspension of the call as against themselves, but they
will probably have to pay the amount of their calk
into Court.

(Emden, 232.)

3. Transferees of shares by way of mortgage are
liable as contributories, although tiie Company itself

is the mortgagor, but not an equitable mortgagee,
where there is no transfer registered.

(Emden, 204.)

4. A shareholder may transfer his shares,

although he know* tliat the Company is insolvent, and
transfers with the object of avoiding liability, and
altliough the share, are vorthlees, the transferee a
man of iitraw. although a valuable consideration be
expressed but be not in fact paid, or even although
the transferor has paid the transferee to take them,
providwl the transaotion is not oolouraUle and ficti-

tious, but bviia fide an absolute out-and-out diapoeal

of tile property, without any trust or reservatum for

the benefit of the transferor, but the test L« not con-
fined to the question whether the transfer is out-and-
out, or subject to reservation, or with tiie benefit

of indemnity; the Court must also consider the
bona fides of the transaction; and wliero the rela-

tionship between transferor and transferee is such
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that the transferee vould have an equity to set aside

the trajisfer, the name of the transferor will, at the

instance of ihe liquidator, be restored bo the register.

(Emden. 196.)

JURISPETJDENCE.

DIVISION.

1. General cases, 1 to 9

2. No Binding Coutxact to talce Shares. 10 to 50.

3. Shares Subscribed by Fraiud, Mlarepresentatious,

51 to 64.

4. Shares (V^rfeited, 65 to 66e.

5. Shares Transferred, 67 to 81a.

6. StMbKS Paid tor In FoU. 82 to 97.

ALPlIABErriGAIi INDEX.

Acquiescence 18, 22, 27, 2*^, 33. 47

Admisalone -17

A«eBt 19, 20. 21, 24. 56 58. 59, 60

Arrangement, secret, S3

Assets 2. 51, 52

Bona Fides.. ..70. 89

Bonos 17

Breach <rf Trust 68

Certificate 71. 90

Oolicctian 1

Coritlnuanoe of suit 5

OoQttlhntories, List of. . . 2, 9, 10, 15. 68, 67, 88. 88, 92

Corporation, town 17

Costs 9

Damages 55

Defences 6, 63

Directors 40,41. 68

Discharge 73

Discount 89, 90

Dividend 90

Draft 26

EJrror 86. 57
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10, 24, 25, 47, 57,

65, 66, 66a, 66i>. 66c, 66d.

.16.

Evidence

Kx<'liuu(;«>

Forfeiture

Garnishee Sununons,

Gratuity.. .. ., ..

llirt'

Inducement, ._

I"'""* li), 33. 69.

lusoriirfloii In law

Institute

Iiit«>rventl<Mi

Irregularities 70. 7fi.

Letters Patent

Liability, extent of stiarebolder'g

Liquidator 1, (j_

Meetings, attendance at, 12. 31, 55.

Misfeasance

Note IS,

Notice 19. 20, 21. 22. 2C, 32. 4B. 40. 84,

Offer ._ iS,

Organization, dpfeots In tlie. . . 14. 35, .}«,. 37, 38. 39,

•12. 43, 44. 45,

Patent Rights

Payment

Power of Attorney

Promise 60,

Property transferred

Pro(H»eetU8 54, 62,

Be-acqulsition

Rebate —
Security, collateral 7,

ServioeB ._.... 2aa. 94, 95.

Set-Off 91.

Solicitor 33.

Stock:

Common 29. 30.

Preference

Trustee 72, 77. 81.

Violation

Winding up

Withdrawal 18 .19, 20. 21.. 48.

71

82

fi«e

8

87

11

lai

79

43

78

4

80

14

3

53

61

86

51

86

26

62

74

23

96

91

92

64

75

lU
16

97

91a

96

31

Sla

87

34

49
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General Cases.

1. After a winding-up order ie made, the power
of collecting the assets of the Company i" vested solely

in the liquidator; a judgment creditor of the Com-
pany cannot then take proceedings i^gamst a share-

holder for unpaid calls.

(Shaver vs Cotton, 23 A.E., 426.)

2. Qu'il n'est pas nfeeseaire pour intenter cette

action (pour vereements) d'attendre que la liste dee
contributairas soit coonpl^tement terming, ni que

I'actif de la banque eoit r^is^.

(B.E., Montreal, 1910, Lapierre v.s La Banque de

St-Jean, 17 R.L., n.s.. 428.)

3. Shareholders of railway Companies, incorpor-

ated after the paesing of The Railway Clauses Con-
solidation Act, are Liable to the creditors to an aanoomt

equal to the amount unpaid oai their stock, and, in an
action to recover the same, it ia not necessary to

allege that the directors called in all such stock.

(Mondelet. J.C.S., Montreal, 1857, Cockburn vs

Stames. 11 C.J., 114.)

4. The liquidator of an insodvent Corporation is

entitled to intervene in an action by a creditor

against a shareholder of such Corporation for unpadd
calls.

(Loranger, J., Montreal, 1885, Banque d'Hoche-

kga vs Garth, 2 M.L.E.C.S., 201.)

5. Un actionnaire, poursuivi sur des appels de

versements par une Compagnie mise en liquidation

subs^quemment k Taction, ne pent s'opposer k la re-

quetc dn liquidateur pour permL«sion de rsprendre

I'instance au nora de la Compagnie. en ajll^guant que
I'obligation du defendeur de eontribuer k I'actif

mmmmmm
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de la Compagaie ne peut etre executee qu'en vertu

d'un nouvel a.ppel de versemcnts faits par le liqui-

dateur, lequel doit 6tre base sur le niontant iiecessaire

pour aequitter les dettes de ' Compagiue el les frais

dc liquidation, ce qui wndmit sans eflet les appela
anterieurs, mais il s.'ra permis Ti Tactionnairt' de
plaidtM- ces moyens a Taction continu6e par le liqui-

dateur.

(Pagnuelo, J.C.S., Montreal, 1902, The Victoria-

Montrral Fire las. Co. vs Uerome. 21 C.S., 319.)

6. A contributory is not allowed to set up all

defenciN aarainst the Iii|ui(Lator which he miorht have
been allowed to set up against the Company in an
action for calls. The liquidator represents tlie cre-

ditors as well as the Company, and the rights of the

creditors must be considered.

(Central Bank of Canada. Henderson's Case. 17

O.K., 110.)

7. Under "Bank Act" persons, whose names

appear in the books of the Bank as holders of stock,

are liable a> contributories under the Winding-up
Act ; although the person, whose name so appears, may
have supposed that he held such .stock in pledge and
as collatoral security to secure the pa\-ment of an ad-

vance, it not appearing in the books of the bank that

the stock was so held.

(Lynch, J.C.S.. Montreal, 191, La Banque Ville-

M.irie v? Peddington, 8 R. de J.. 182.)

8. A creditor who, prior to tho granting of a

winding-up order, has served a garnishee 3ummon<! on

a shareholder, and obtained judgment against the

Company, is entitled to be paid the amount of his

judgment out of moneys due by the shareholder for

calls on itoek, at the time of the service of the gar-

nishee summons, in priority to the- claims of the

liquidator in the winding-up proceedings.

^m
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(CroM V8 Alberta Brick Co., 1 Alita. R., 103.)

9. On the application of the liquidator of a C!om-

pany directed to be wound-up, an order was made

by a local Judge directing two persons to be placed

on the list of contributories, which was affirmed by

a Judge of the High Court and by the Court of

Appeal, buit was reversed by the Supreme Court of

Canada with costs to be paid by the liquidator as

well of that Court as of the prior appeals:

Held:—That the successful appellants were en-

titled to their costs out oif the assets of the estate

in priority to those incurred by the liquidator—the

reasonableless of the liquidator's claim forming no

element in the matter—biit subject to certain cosits

payable by the liquidator to the petitioning creditors,

and to auch costs of litigation as were incurred by the

liquidiatoT in the realization of certain assets, as well

as a reasonable sum as compensation for his care and

trouble in such realization, payable out of the assete

so realized.

(Baden Maohinerj- Co., 12 O.L.R., 634.)

No Binding Contract to take Shares

10. Although a person's allowing his naone to

remain for a length of time on the list of contri-

butories of a Company, without making any dbjec-

tion, may be used as evidence against him, that it was

rightly placed there; yet, where he is not, and never

was, a shareholder, it does not raise any equity

against his applying to have it removed, where no

loss is sustained by the estate, which would have been

avoided, if the application had been made earlier.

And it is qucstionaiyle whether even in the case of

such loss being sustained, any such equity would

arise.

(Mexican and Souith American Co., SlieweM's ease.

Law Rep., 2 Ch., App., 387.)

iim
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10a. Applicatiou to have defendants placed on

the list of contributories.

Held:—That the letters signed by defendants

were most improper and were only intended to be

used to induce others to subscribe for stock on the

supposition that they had subscribed for a large

amount of stock; that there had been no allotment

of stock to defendants, therefore application should

be dismissed, but under the circumstances without

costs.

(Xutter Brewery, Jo O.W.R., 265.)

11. "I do not understand that, if a Company says

"to a man to induce him to enter into its servioea, we
"will give you $1000. of stock and $50. a month aa

"long as we can get on, and he agrees to that, that

"is not a bargain with consideration on both sides, or

"while tlie whole bargain must not stand."

(Publishers' Syndicate, Paton's Case, 5 O.L.B.,

393.)

11a. G. agreed with a director to take $2,000.

stock and to pay for same by a rebate of 10% from

each month's account. This was in writing signed

by a director, but never signed by the Company.

INo allotment of stock was ever made. He never

attended meetings as a stockholder.

Held:—He is not a contributory.

(Canadian McVicker Eng ne Co., 13 O.W.R.,

916.)

12. If a shareholder attend and vote at a meeting

of the Company, after he has knowledge that he has a

right to repudiate his contract, he thereby affinn?

the conitract and loees his right to repudiate.

(Sharpley ve Louth, 2 CD., 663.)

13. The oflPer for shares need not be in writing;

nor need it be a formal offer. The Company may
make the offer as by allotting shares to a person and
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if, afifciT it is brought to his notice, he does not re-

pudiate tliem, but rather, ha« voted aa a shareholder,

he will be held liable.

(Standard Mutual Fire Co., 12 O.A.R., 486.)

14. Celui qui se joint k d'autros pour solliciiter

lour incorporation, par lettres patentcM, comme bo-

ci6t6 par action*, et se laiflse porter dans ces lettreB

oomnie sou -cripteur d'un nombre specifique d'actiona,

eet aotionnaire, et, au cas de mise en liquidation, ne

peut rei>udier -a qualite de oontributaire, sous le pr6-

texte que !a soci6t6 n'a pas 6te d6finitiveimenit organi-

eiv ot n'a pu enoourir las obligations qui ont provo-

que sii Mquidaition.

(B.T{., Montreal, 1908, Lafleur and Saint-Amour,

18 B.R., 400.)

15. An infant shareholder atitained her majority

6 months after the oommenoememt of the winding-

up of the Company, and was after due notice settled

on the list of oontribatories, more than a year after

the filing of the certificate of the settiemijent of the

list, and nearly 3 years after she came of age, sh*

applied to have her name removed from the list. It

was held: (following Sheriff's cjise) that ahe had

not by delay waived her right to have h«r name re-

moved from the list.

(Alexandra Park Co., Hart's case. Law Eep., 6

Eq., 512.)

16. The appellant, who agreed to take one share in

a Company, received and accepted a certificate of 6

shares expressed to be fully paid-aip, 4 of which the

managing director of the Company infonned him,

were intended only as security for certain paper to

which he had 'become a party for the aooommodation

Ba
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of the Company. No stock was subscribed for by, or
allotted to, him, but a dividend on the one share wa»
pnid to him.

Held:—Tlint he was a contributory in respect to

the one vliuo'e onlv.

(Cliarles H. Davies Co., Ltd., 18 O.L.R., 240.)

17. Promoterii of a manufacturing Company
agreed with a town corporation to form the Company
and establish an industry in the town, and the town
corporation agree<l, upon certain conditions, to givd
a bonus of $15,000. to the Company. The Company
was formed, a by-law waa paasod authoi-izing the issue

of debentures to nroouro tlie inonoy to pay tlie bonus,
and the money was procured aixl paid over to the
Ckmipany. Pursuant to a resolution of shareholders,

shares called bonus .<kares were allotted as paid-up
shares to the persons, who were shareholders at the
date of the resolution, to the amount of $15,000, in

proportion to the stock held by them at that date.

Certificates of these bonus shares were issued to the
re-iipective persons named therein as the holders
thereof, and they received the same with full know-
ledge of the circumstances. With that knowledge,
they accepted the certificates, gavo receipts for them,
assented to their name« being on the register in

respect of them, and treated and dealt with their re-

spective shares as their property.

TJpJd

:

—That they had accepted the shares and be-

come ^;haToholders in respect thereof; and, on the fair

construction of the agreement and by-law, the $15,-
000 was the property of the Company, and not of the
promoters, and was part of the assets of the C<nn-
pany

; the bonus shares oould not be regarded as paid-

up by the application of the $15,000 in payment
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U 1

tiiereul; Um perauiLH Ui wUum tiie hoih\xi Ai&V'-< wcru

allott)'<1. altliough they actod under a mifttakdii buUel,

were not entitiled to be n'Lieved from the oblijration

to pay for tlie aliare,-. which tlujy ha*l aoceptttl; and

they were properly placed on the l-i of contributo-

ries in resrjM'ct thereof, in the windiug-up of the

rotnpuny.

(L'omwall Furniture Co., 50 O.L.R., 520.)

18. An agreenr^nt vo take shares in a Company,

although lU'compaiuod by tlie giving of a promissory

note in part payment, i* noUiing more than an appli-

cation for the shares and is not binding on tho appli-

cant until acceptance by the fV>mpany and notice

thereof given to him; and, if the upi'lituiii gives no-

tice of withdrawal of hi* iipplifjition lu^fon* no-

tice of acceptance reaches him, he will be released

from any obligation undor his agrc(^nient or under

the promissory note in the hands of any person hav-,

ing no better right tie it than the Company would have

had. Notice i>f such withdrawal, if g ven to the gen-

eral agent of the Company, who procured the sub-

scriptions, will be sufficient notice to the Company.

(Kruger vs Harwood, 16 Man. R.. 433.)

19. An agent of the Company canvaased the re-

spondents to subscribe for ahar.-: and took them to

the CompaJiy's office, where they signed and handed

to the manager au appiication, not under seail, by

which they subsoribed for 95 ishare? of the common
stock of the Company, at the par value of $100. per

share, for which they agreed to pay upon the delivery

of the regular stock o»\rtificates. In the stock ledger

of the Company, under the names of the respondents

and the heading Common Stock of the same date

as the application, an entry was made: Allotted
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bought Dr. 2'> shares, amount 1^600. balance 25
shares, Dr. $2oOO. On the same day, Uic responduiiU

gavti the cauxu-isinjj aj,'L'iit a <lR><jue fur $100. <<ii

account of blic paynioiii fi>r Uie shaivs. but on tlie

followmg morning, tliey determined to withdraw
from tlni apj)lifatk)n, aiul stoppt'd payxrj«nt of the

choquo, w-liicli hiul lH*>n ain'ady pre*'ntod and pay-
ment refusetl I r want of funds. On the same day,

they told Uie ii.'mt Oiat thi-y wouKl Iiav,- nothing
more to do with blio st<v!< tho} hafi applied f"r, hut
they iravc no written or ()t}ier notice of witliurawal.

The Company's minute book contained no note or
entry, nor wa.« any I'vidcnce given of any resolution

of the dinvtoT- allotting,' .«t<H'k- to tiio respondent*

or directing notice of allotmient to hv sent to tiiem

and a formal notice of allotment wa,« not sent. No
attempt was made to enforce payment of their che<iue,

and they receive no furtlu^r ctnnmunication oti the

subject of the share? until three months later, when
the Company's manager sent them notice of a call

and demanded payment. There were two sul)6»«juent

enlls. of uhich notices wore also sent to tJie re-

spondents and all three were authorized by resolu-

tions of the directors.

ffe/<f :—That neither of the respondents ever be-

came a shareholder of the Company, and that they

were therefore properly struck off the list of con-

tributories in a winding-aup.

20. Per Osier, J.A. : That there had been no allot-

ment or appropriation of specific shares to the re-

spondents ; the entrv of their name in the stock Iwlger

was not conclusive; the resolution^ authorizing the

calls, dealing with stock, which had been already allot-

ted, could not 1k> regarded as otjuivalent to an allot-

ment; the fact that notices of calls were sent to the

respondents rmounted to nothing, if the stock had not
been already allotted to them by the directors.
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2]. Senible, also, per Osier, J.A. : That, on the

evidence, llie re-^pondents, a^ they liad a right to do

with(hv\v tJu'if applieatioi,, and that tiiis came to the

rnotice of ihe Company un the day after tlie applica-

tion was -igni'il. which would he another answer to

tlio liquiilatoi''- (Iciiiand.

23. Per O-^ler: (Juaen: whetJicr notice of a call

can be re^ardM a? (^luivalent to notice of allotin''nt.

Per MereJr.ii. .1. .\- : The real question i.- not

whethei- there wa:^ or was not a formal allotment

of stock; bill is whether there Wiu* a concluded bar-

gain for the sale of the shares; the onus of proof of

the ('otnpany's binding acceptance of the offer to buy

was upon ihc [i(|iiidat(ir, ;ind that was not ck-arly

proved. Upon the whole evidence, it ought to be

found th;r there was no a<'c.'ptanee l)indintr upon the

Companv. at the time of the withdrawal of the offer

to buy.

(Canadian Tin Plate Decorating Co.; Morton's

Case, 1-.' 0.1..^.. 594.)

2-2a. After a person has subscribed in the ordi-

nary manner for shares in a Company incorporated

by letters ]uitent under the Manitoba Joint Stock

Com])anies, and they have been allotted to him it is

not competent for the Company to release him from

his liability to pay for the shares in cash, by enter-

ing into an agreement, even under seal, to issue to

him fully paid and non-assessable shares in conside-

ration of his covenants to do something in the fu-

ture.

When such an transfer included, with such cove-

nants, a transfer of assets of doubtful value, but

the circumstances surrounding the agreement were

8uch as to make it a fraud upon the company, it
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was hold voiil, and ii was ordered ihal, the subscrib-

ers for tlie tiliaros should be settled u|)on the list

of eoiitributories in the wiiiding-uji of the Com-
pany for ilie full amount of their share?.

(.Foiies & Moore Electric Co., 18 Man. l;.. 549.)

23. Subscribers for sliares in the stock of a Com-
pauy, who liase already paid one call, cannot he heard

to deny the allotment of their shares.

(Mord<m Woolen Mills Co.. vs Heckels, IT Man.

E., ?5T.)

24. On an application to settle the list of contri-

butories of a Compa.\v, one EoDertson, ,.'ho h\d made

application for sluuv- and whose aipplication had been

accepted, objected that his application was condi-

tional upon his appointment as agent of the Com-
pany, and hi? acceptance of that agency. He also

objected that his membership in the Company had

not been properly proved, as the register had not

been produced.

Held:—That the register of the Company la not

conclusive or the only evid^'ucc of mambership there-

in, but metnljership may be proved without reference

to the register.

25. That the application for shares being an un-

conditional one. and there being no evidence that any

notice of a condition atta^-hed had ever been given

to the Company, Robertson's name must be pla»«d on

the list of contributories.

(Globe Fire Insurance C.

:

Sa-k-., R., 266.)

Robertson's Case, 2

26 The respondent, by a writing under seal, dated

the 29th July, 1903, subscribed for one share in the

capital stock of the Company, and agreed to pay $100

for it. 10 per cent, on application, l."> per cent, on
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allutnient, ^J per cent. Uvo iiioiilhs tlieroafuT. iiinl

the !)alaiic<.' as llic (Ur<'OU)i-s mi','hL (Icoiu advi-alilc

It was iirraiigeil that the Company should draw upon

\[iv respondent for tiie amount payable on Mppli-.a-

tidii. On tJie next day, and Ind'ore anything; had lie.'ii

done by the Compai^v, the respondent wrote \o the

Company, cancelling nis subscription. The fompunv

drew on tlie respondent for the 10 per cent., \)\n he

refused to luwpl the draft, and. lining pressed bv the

Company, by letter of the 16th September. 190;i, to

accept tile draft, a^iain declined to do -o. On tlie

8th Sc^pteinber, IKO.'i, a ro,-o.lution was parsed t)v the

di'Pctors "that the stock now subs<'riJ>ed be allotteii

"and notice sent U) eacli subscriber that we are draw-

"ing on them for their second payment." The Com-

pany did not draw on the respondent for the -^yiA

payment, and he was not notified of the allotment, Jut

his name was recorded in the Inntk requirwl by s. 71

of the Ontairi(, Ccmipanies Act to he kopt by the Com-

pany, a* a aharehokler holding one share. He was

not afterwards in any way treated or dealt with as a

shareholder. Tn a proceeding for the winding-up of

the Company, it was sought to make him liable as a

contributory.

//fiW:_(following Nelson Coko and G-a? Co.. vs

Pellatt (1002), 4 O.L.IJ.. 4S1)

That the instrument si^iied by the respondent was

not a mere offer, which he could withdriw Iwfore fic-

rrptance: but that the Compeny never ic.^?Dtcd 'f

iutendtMl to accejjt liiin as a shareholder unless tJ.>.

down pavnu-nt of 10 per cent, was made, and, after

the refusal to make that payment, thoy made it

evident that they had not accept«d him; and. « ven if

they had ac-ceptod him. it was not shown that the

„,„.,..,-pff,^<.p ^v.ac rommur>iented to him : and ho was

not. tJierofore. liable a- a contributory.



<()NiHiHrn(i{ii> (51) lol

(MiTtsliUi, L'.J., rroviiu-iul (Inx'cis. Lirrutt'd. Ciil-

ilerw r> i'iiM'. 10 O.Ij.I'.. lor..)

'i',. Tlio sliardiolders ol' the I'oinpanv pajse.i a

rosulutinn ill I'aviiiii- ol' the crtMtion of piTl'iTcm-c

itock, with a direction to tJif dirt'ctors to pa>- a by-

law, wliidi tlk' directors faileii to do.

Held:—That s. 'i-i of the Oiitano Coiupuuifs" Act
not having lK>en complied with, tliere is no valid crea-

tion of preference stock, and G.. a pcr-O'i, vvlic hud
signed an application for 1.") -liMn>< of prrfrronee

stock, could not be held liable a? a cont-ibu'ory in

resj)oct of Hii'se shares, tJiere U^iiiir no Mr(|nie-*-ence,

delay or mndiict on this part to -lop him from alleg-

ing and shewing that, at the tijue wlien he nui'lo his

application, and thencefoitli until tli<' li<|uidation

proceedings, the company wnv not in a position to

gi\e him tliat for whicli he aipplied. G. also applieil

in writing for 8 share- of the common stock, and
undertook to accept the saane or any less amount,

payiniT therefor $(50.00 per s.ha.re according to the

terms named in tJ.e prospectus. But in lieu of these

terms, it was arranged between G. and an agent of the

Company that he should give a promissory note ai-. 12

months for the whole amount, which was done. The
application wa;S never brought Iw^foro or deaJt witli

by the directors, but the secretary notified C. that

the directors had allotted him the shares in aciordan-

cn with his application. They had not, however, pass-

ed a by-law or otherwise ordain(>d. a- required by s.

26: they had merely pa.'^.srd a resolution that fhr

secretary hi' umirvrtPfi to olJof all xtorl- ag appHcn-

tionx are passed in.

Held:—That the directors could not delegate their

duty to a subordinate officer, and there never was

any valid acceptance of G's application, and he was.

therefore, not liable as a cnn+ributnrv in re<p«?t of

the 8 shares.
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III Id (also) :— L'pi'U uw oviilciir.', ili:ii lit Uif time

of G's apijliciitiou, the (Jomyany held ao shares of the

common stock, which Uioy could validly allot to him.

la Uie case of H., anoUier pci-nu eha-ged as a coiitri-

butoiy.

oU. That \i was covered by tiie decision in G's

case, tlie additional circiimstancos set out in the

report making no diirerence.

ol. In the case of H.. another person chaxged as

(•(iUtrihiiLory, the alloliiii'iit nf sluires vas professed

to be made liy ttie jt>crelary and Uie notice tliereof

wii.- given in the same maniior and under the same

cir'-unistauce> and authority a> in tiie oilier cases.

But at the time of H.'': application, there were shares

(if the common stock, which could have been allotted.

11. gave his promissory note for the price of shares

for which lie applied, and ;iiterwards made payments

thereon, and he attended meetings of shareholders

and moved resolutions thereat. He had no notice,

nowe.er, until after the liquidation, nf any irregu-

larities in the creation of the preference stock, and

was not airare of the irregular' ^es in connection with

the allotment of sliares :

—

That, as there was no contract in fact, both by

reason of there being no preferred stock in existence

and the want of allotment, making payments in

ignorance of these facts was not a conclusive act, and

the attendance and conduct at the meetinge, wa« not

such an active ]iarticipation in the affairs and busi-

ness as to debar any question as to the status of an

alleged .shareholder. If there was any holding of

himself out as a shareholder by H., it was not under

circumstances, which could affect creditors or create

any change of position to their prejudice.

(Pakenham Pork Packing Co., 13 O.L.R., 100.)
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'i'^. A cuiitributory cuu waive iMticf expressly or
implit'dly as e. g. when he pays calls, receives dlvi-

(I'lid-s votis (.1- olhcrui-e acts as a iin-iii.bor.

(Crawlej's (iU^e, 4 L'h., o-l-i.)

33. That one, who was infant ai the commeu-
cement of the winding-up of a Company, in which he
\va« lugisteretl as a shareholder, wui not l)ound by
tlie fiw;t tiiat solicitors had ap[x-are.; on his belialf at
chaiplxTs on the que:^tion ot a call, ih,.' Masior of the
Rolls saying that this Jid not amount to oonfixmation
or acquiescence, and that srniic distinct act must be
shown, to create liability in such a case.

(Commercial Bank of India and the East, Wil-
son's case. Law \lei\\, 8 Eq., 240.)

.•54. An agreement for the sale of shares entered
into, after a petition for winding-up the Conipajiy
has been presented, and in ignorance of the fact, is

not enforcible or valid in equity, and the purchaser
mil not be made a contributory.

(Ix)ndon, Hamburg and Continental Excliange
Bank, Emmerson's case. Law Rep.. 1 Ch. App., 433°)

35. After the isi?ue of the order for the winding-
up of a joint stock Company incorporated under the
Companies Act, a shareholder cannot avoid his lia-

bility as a contributory by setting up defects or ille-

galities in the organization of tije Company; such
grounds can be taken only upon direct proceedings,
at the instance of the Attorney General.

(Common vs Mc.Arthur, 39 C.3.C.. 339. reversing
8 B.R., 128.)

36. In proceedings to put an alleged shareholder
on the list of the oontributorics and to obtain pay-
ment of the balance of stock subscribed by him, he is

not entitled to plead that conditions precedent to the
organization of the Company were not fulfilled, rnd
the Company never validly existed.
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( l»;ui(l.-()ii. J,. Mdiitnal. 11)04. \'ict(iiia-.Montn-aI

lu.-. ( .... vs llulv, (i IM'.. M-l.)

37. A .subscription of shares in a Company to be

fornitHj is ii"i l>iiiiliiig.

(B.K.. Mdiitrea!, Ib^iS. Hascony vs The Union

\a\i,i;iitii>n Co., 1 L \.. H)l.)

Li>. Tliai a slmrulioMLT, in a L-liatered joiiii .slotk

Cnnipi'.ny. may. fci iia action hroiiglit by such Com-
pany, plead a non-ciuupiiauce with its act of incor-

porati'iii, ririi) tiiMt, hv renson of such non-conipiian-

ce the Company is not legally in existence.

(Duval, J.C.C.. l.s.")l, The Quebec; and lUcluiiond

Railroad Co., vs Dawson, 1 L.C.K., 3()G.)

oO. A ilenuind to iiave the name of a defendant

settled on the list of contributories as a -hareholdeT.

and a demand by way of a call, to have him condemn-

ed to pay a sum in re-p<!ct of his sliares, may be made

by the liqr.idator by one and the sanu' prnoecdini:^.

notwitstanding the words /br the time being settled

on the list of rontribi(liirii\': m M.'i^i. 5" of tlie Wind-

ing-up .\ct.

In defence U) an action for a call on shares of

La banqne de St-Jean, a Company which is being

woiind-iip in insolvency, a holder of the- sliiires is not

entitled to plead non existence of the Bank and

lapse of its charter, before commencament of its

business by reason of failure to comply with the

statutory requirements, imposed upon banks as a

condition of obtaining the certificate of tlie Treas-

iir\ Br^ard.

(B.R.. Montreal. 1910, Lapierre vs Bienvenu, 17

R. dp .7., 86: 17 R.L., n.s. 428.)

10. That the irrcirularitic- in tlie nomination or

appointment of the din-etors of a Railway Com-
paiiV. :rii-iirpoi d indal rliarlur, or in
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thf tiiiiv .»f holding' iu lir.-^t iii.-etiiig, will n-t du-
chiirj,^- Ihe iiabiliiy ol' Uie >har..liol.kTs uiid,-, the
1-1 and 15 Met., c. 51. s. I'.l.

(Mondoli't. C.J., Montreal. ls:.,s. IM^ud v., Os-
teli, '2 1..C..J., 21); 7 !{..(. 1{.. -js.,

II. Tile liiihilitv ..f sli.nvli,,|,|,.rs. uii'l.r Ih
nnhra;/ cUiu.r, a,iisn!i,l„ti„i, art. rann..! 1„. ;,ir,vt..]

by any irivgularilif,^ in the nomination or i>i)|uini-
ini-ni (if liu; ori;,nual directors.

(Mondolet, J.t'.S., Montreal, J 858, l.'v^uid vs
<»-tell. 11 L.C.T.. -j: I).

(Sniitli, J.C.S., Montreal, 1858, Cockburu vs Tat-
tle. 11 !,.( '..(.. o,s5.)

42. Tht defendant subscribed lor stock in a Com-
pany ahnut u) he fornieil. and recviv.xl a letu-r fr.»ni
the .^eerotary 4at,in.<r that liis sto<k was taken on
the same condition as subscribed by 3 persons, whose
name.. prwv.hHl his on the l.iK.k. 'and uho had a])-

I)en(le(l tile er.miilion t., their siil)><Tiption tliat the
Company was to be a hydraulic Company. The de-
fendant did not append such eoinlitinn. 'I'h,. hy-
draulic Company was not formed, but a cotton mill
Company.

ffeW:—That the defendant, having .signed the
book unconditionally, was not entitled to be relieved
from the liability for calls.

(Ramsay. .1 '.S.. :Montreal. 1878, Jon^^ vs The
Montreal Cotton Co.. i L.X.. 150.)

43. Defendants are without lawful right to allege

irregularities, in the incorporation of a Company in a
plea to the ..erits i

' an action for calk on shares,

when the action impleads ihcun a- i-cpresontativo.; of

a «ha.r(ho!(ler, and an inscription in law as to ,hat

part of tho pie;) wi'l he maintained mth costs.

(Davids.m. .T.C.S.. Montreal, 1901, Victoria Mont-
real Fire Th-.. n... vs rrNTeii. i R.P.. (51.)
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11. In ail aetiou by aJi inuorpuaicd Cuiiipauy to

L'lif'irci' pauiii'iit i,r calls on shun'.- -i!»>cnl)o<l fur,

tile (li'T .•iilaiit- raiuiol plca.l that Cw . ..ii.litiui,- ui'

the AcL III' 'iii-ijrpi>ral.ii(ii have iiol bi-i'n ciniipii,-! with.

and that the ('oinpaiiv has for nioiv than a year
carrit'il cm tho bii<.iiK'%s ni' m-iiraiK-r m w. nation of

the cnuilitiuns of tlic .-italuti" iiuiii-ponUiiiL' it.

(DavKJ^.iii. ,1.. Moiitival. l!)itl, \iolniia-Moiuival
Fir,- Ills. (•(,.. \s O'Neil. ', ]?.!>.. 5.)

I.-). Ill |ii-.-.-(Hiing8 to put lui allfj;f(| •;hai\'liolilt'r oil

til" li-l i>r < iiiiM-iliiit"ri(>s aiui to obtain pn\ mnit of

tlie baiaiifo of stociv subscribed by him, he is not en-

titled to p'oad that conditions precedent to uie or-

ganization of the Company were not fulfilled, and
that the Company never vilidly existed.

(Davidson, .T.C.S., Montreal, 1901, Victoria-Mont-

real Fire Ins. Co., vs Bickerdike, 10 R.L., n.s.,

464.)

46. \Vh«'re a contilmtory a{)plied f.)r stock and
was iiotificnl that the diinrtors had allotti>d him the

>UK'k in at-cordaucc with his application, but as a

matti'i- of fact ilir dinvtors had not pa^>od a by-

law providing for or "othen\'ise ordained" the

allotment of -tiH'k as rifpiired by fhe old Ontario

Companies Act. and had merely passed a resolu-

tion tliat "Secretary lx> instruct(,'d . allot stock as

"applications are passed in", it was held that he was
not liable upon a winding-up, on the ground that

the directors could not delegate to a subordinate of-

ficer their duty to a^lot stock. There was no valid

acceptance of his application.

(Galloway's Case, 18 O.L.R.. 100.)

47. An incorporated Company brought an action

r.gainst McK., a* tlie holder of shares of the capital

.*tock. to retH^ver nii>ney alleged to be due by him in

respect of calls.
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McK. i.rmif.i „-v..nil (I.'I.'ihvs. amon^. others:
III''' :• "it.- 11.11 |.ii,. |,„M,.r nf t.i„. .I.nr.->, .•„.,!

that rih. , ill, uv;-. ,|M| .liiiv iii.M,..

'''" •"'''*" •"!'< "" I'M :n,il. ,1.1.!. M|..ii e.m^mt,
ii juil-iiiwu .i!-!iii-iii,' i: u;,- :,roi„M,n.,.,| .,„.,[

«n,l rulrvv<\. .Vrirnvar<Is ih. C.rnpnru- W„><i in
'",u;.hi;i..:, „„,!,,• ;, u-:n.li,.^-,i[. nni..,-. •i,.' 'i,|u:,h„.u-
s'H. Ill i„ M.ako M.K. a c.iitributory in re-pect of the
Mirnr -!,;r,.. ,i,„,„ ,,|,i,.|, ,|,„ ,,.,|,, ,,,,,| ,^^, ,^^ ^_^^^ ,^^^

_

//"''':- Thm. ;,s ii «a. i-..|,„.sil,i,. f,,,,,, ii„. j,],,,,].

ings a.i.i jn.lL'imMits t„ asrortaii) m[.,.„ which of
the ;rn.;n„l. of .Lf. ,„,. M.K. „„, |,,| ,,,„ ,,„„,
""^''f ' '" tl.' M,|,m--„.„- MuiJ.. !„.r,„v th,. ,vr.-
m- m i!,- uin.lin--iip; an.l th.,s.. a-linissioiis, .-oupled
""'' ' ,ii>,l-nrnt ;,n.l r.,.„,|. ^v:nn>UUd t!„. ...t..
f^lusK.n t!,at. il„. ir,-,,,,,;,! „[.,.„ wllirh ^^•K. ,^;i,.,.,.,.(!o<l

ill t>,.. M.-tion. U.N th,n !„> wn. n.,t a <;har.>hoI,l.>r in
tl'f '.nihimy: an i. i.hon'f.vro. the fomer r.-cover-/
v.a. a l.u- f., t'lr ..lain, ..f ,[„ !i.,„i,I,,t.r, which wis
ba,^..,! i,:.,n :i, l„.i„^, •siahli^hcrl that ShK. was a
shan-h-, ;.!,.,• ,1; r!ic coiimi..nr<-.M'nt ..f the winrlin:r-np

OiiMii,, Sm^^j,. c,,,. m, Ki„n,,n\ (v^p >,.o ^t
u., i;-?i.)

. . .

-.

I'*-
' "1'-i' 'lie circmii-iaiicc- i.f ihi^ ra-p. whor,--

an app!:can! hai] affroo,] to take share* in a Com-
pnnv ro. :;;„„al on hi. Pr-ivin- vrruuu moncvs
r'^ p.-iv •.; then,. tl,:,( he had th.. ri-ht In withdraw
hi- ai.plicaiio,,. as }„. did. not Iinvin- roo.^-v.d ,iny
fonna! not.ico o{ allotment, hy inforrnii.ir the Com-
pany <>f his inability owin- to non-re. eipt of the
inonev-- to pav for the ch:,,v=. and that he was not
Iiahle a- a cnntrihutorv.

(Pnhlishers- Syndicate, Mallorv's Case T OLR
5.-5.)

"

''

1^. O,, the day after si-nin- ,-,1 application for
!=hare«. n a Pompany. the applicant decided to with-
draw and mailed a notice of c„ph intention t^ the
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party, wlio hud taken tlie application, wliiili in iho

(inliiiiiry coimni' o( the mail -houlii lia\i.' ivadi.d h;iri

thf t'uil<»wing (lay. There was tm f\!.it«nco that this

letter ili«l nm-h tJa- party t" wli'.m i* was ailiircH*-!!

<<n tli;it Jji (ir tlial \w w.i- nii a^rdit or (illiiiir of tliu

Cmnpany authorizi'd to rweive such a notice. In
thf iiirantiint' and witliout noliec i>i' witlilrnwal. the

('•onipaiiv acccp'.d ihc application and allotted the

•hariw^ Ipiii, notice i>|' ;ill''t,!i!i'iii was not irivcn until

tuchc days later. (»n an application to settle coii-

trihiiioricji.

II' Id: 'I'lial an Mp|ilica! ii.n I'nr sliarcs i^annot bo

withdrawn .il'tii- iillotineni.

50. 'i'hat in Uio ab.sem'e of a statutory provi-

^ion or ciiiitom of business to tlic contrary, a notice

sent by mail is not operative in tlie al)*!nce of

evid«'nc'e tliat it was netualiy reeoived.

(Globe Fire Ins. Co., 8 Sask. R., 234.)

Sli'ins Suh.«rllii,l hi/ Fnuid, Miifri'preMnUitions.

"•1. II. and otlici«. iiitcrestdl as croditors and

otlier\\i>e in a stni;;u''iiiL'' linn, agreed to (lurc)iase

the latter's assets and form a Company to carry on

its busines,s , 1 tliey severally susl>serilKKl for stook

in the propo ..-d Company to an amount representing

the vr.iue of tlic i)Usin.-> aiUM- r.'<'eivin;? finaiieiai

aid. which they nndertoolc to furnish. A power of

attorney was jjivcn to one ( i tlie )»artieB to purchaM'

said assets, which was don,\ pa\-mpnt beiiii? made
by the discount of a note for $2000., made by H.
and indorsed by an'other of the parties. The Company
navinrr been formed, the .said assets were transferred

and the said note was retired by a note by the Com-
pany for $1000. indorsed by H., which, he, afterwards
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!'«v.; to pay. II. aim or th. O.np.nv in MufiMl., of
«ii...|, |„. ^v;,^ uuuum.r. ;l.K:,,„-,.,| ;, .,,,.„.^ .,,

, „.

8i.Iorul,l,. an.ount for il,.. Co.ap.nv which .ventudlv
weiu n,' l,qu,dat,„n. Afior (h. f,m,p,„v wa's
^' """•' '" !'i">ua,„v „|- ,1 ,,,, ,. ,,„,. .,;, ,^^,|

V..-M lh,.,Mr,,u...st.,K.k vva-,-M„.,U,.,.;„.l, „r ,:,.,., ,.

;,

. '••'"'"l' •"•""••'lin.^ ,„ . „ „„„„„,. ,•„.
„.,,;.,,,

th.y n.sp..,t,volv subs, rib...|, .,,,,1 i„ the vrindinjr-up
pr.K-,.,..lu,.,s ,1„, ,,,,,, ,,„,,„,,i,.|, j,,„.,^,, „^, „^^, 1^^^
of oc.tr.hntorios for th. total an,o«„f „i ,h.. saul
"'"'"

'
'•'''"-' '"' ""' I-.'.-.! Mia-trr ,„ thi-

'""'\ "''^ "'!'•""'' ''V •' JM.l-. Ufa lli::h (•„„,, .(

//./,/:- ( nwT-i..:: iJi,. jud^mi, nt -f IJ,,. („„rt ,.f
App.'nl. r)av[... an,] V.^hift. J..!.. ,!i,.,.ntins.)

That a^ all the prn,,.,.,|in-. w..,v in -
I fa.ih and

the,., was no misreproscnt. 'ion ofn. aterial faits
an.Ia. If. amis, had paid full vain,. r„rt!,..ir.han>.
the a-wment. by whieh they ^.o..i^od them a« fullv
paid-up, wa.s valid and the order makin- thr^n con-
tribiitorus should ho rcs<Mndfx].

52. Ifrhl-.-On- Da-.io. and N'r^hltt;

That as th,.y did not pav .h or its ..,|uiv:,!,.nt
for any ,>option of tho sha, a< -nrh th> orde-
shorld stand.

(C.S.C, 1905, Hood vs Ed,-n. 36 C.S.C. 476.)

v.. Lcs souscriptcnrs dactions d.n.s „n,. Societ,'.
par artions, qui seraient fotuh's a dernander la nullite
de lo„r.s en-a.?ernents a Fegard do la Sociot.'s prrce
qu lis auraiont ot^. ohtonus par dos ,nanoonvr,>s frau-
<inlou^(s. n'ont pas le menu, droit a iV^ard dii li-
quidatour de la Socie(6 mise en liquidation, a-issant
non dans ! c.Toreiee de.s droits de la Society niais com-
me representant ses creancier?.
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(B.IJ.. Montreal, 1906, Brownlee vs Hyde. 15

B.R., 221.)

54. A shareholdor cannot be relieved from shares

in a Company upon the ground of misrepresentations

in the prospectus, on a bill in equity filled after

the representation of a petition for winding-up on
which an order was subsequently made.

(Kent vs Freehold Land and Brickmaking Co.,

Law Eep., 3 Ch. App., 493.)

55. Les directeurs d'une Soeiete par actions sent

responsables onvers 3es creanciers dp tout prejudice

direct ou Limnediat qu'ils peuv<'nt leur caiiser par

leur fante, et de tout dommage leur resultant du
paiement d'un dividende, qui diminue le capital de

la Compagnie, lorsque ce paiement a 6te fait sans

leur eonenur-. lis sont a'ussi responsables vis-il-vis

les tiers, qui ont 6te ainsi trompes et qui, par suite,

ont achete des actions de la Com{>agnie h des prix

exagere*.

Mais les creanciers ou les tiers, qui ont eu con-

naissance de ces faits, qui ont assiste aux assemblees

annuelles des aotionnaircs. qui ont autorise le paie-

ment de ces dividendes, qui ont pns connaissance

des etats et inventaires soumis par les directeurs,

sont non recevables h se plaindre et k pr6tendre

qu'ils ont 6t^ tromp6s. Les actionnaires, qui n'ont

pas as-sist^ aux assemblies, sont ^galement non rece-

vables, puisqu'ils avaient lo droit d'y assistcr et

de s'y renseigner ; et ils sont coupables de ni^gligence

de n'avoir pas surveill^ leurs mandataires.

(Pagnuelo. J.C.S., Montreal, 1890, Tja Banque

d'Bpargne de Montreal vs Qeddes et al., 19 R.L.,

fi85.)

56. Action against a shareholder for calls. De-

fendant pleaded that he had been induced to take

the shares by fraudulent misrepresentations on the

part of the agents of the Company.
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The proof established that the defendant, when he
enbscnbed for ihe shares, did not knov^ the nature
or extent of the liability which he a..,sumed. but on
the same day or ihe day following, he became aware
of hi. true position, and applied to the Secretary
and another officer of the Company for relief, but

.
without success. Two elapsed without his takin<r
any legal proceedings; at the end of the first year"
a dividend of 10 per cent, was declared, which the
defendant received; at the end of the second, two
extensive fira« occurred, which required heavy calls
to be made.

Held:—That, under these circumstances, it was too
late for the Defendant to be relieved from his con-
tract.

(Meredith, C.J.. Quebec, 1879, Sta«lacona Ins. Co
vs Cot4 5 Q.L.R., 1.33.)

67. An action for 3 calls of 10 per cent, each on
tile $1,000. of stock subscribed by the defendant.
The plea was that the defendant's signature had
been got by improper representations of the agent
of the Company, a Mr. McDonald, and that, in
point of fact, he was not held by his subscription.
The evidence shows that although Ohevrier may
have subscribed incauUously and without sufficient
enquiry, he did -so deliberately and freely in the
hope of profit, and it is no defence, of course, to
say that the stock has turned out temporarilv un-
profitable. Now, that is the proper effect of the
evidence in this cause, for the verbal testimony of
what McDonald said, at the time of subscription, can-
not be received against the written consent of the
party; therefore, there must be judgment for the
amount demanded, with costs.

mk
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;

I'
V'-

(Joliiison, J.C.S., Montreal, 1878, Tlie National

hn. Co., vs Chevricr, 1 L.N., 591).

r)S. IMiiintiUs won; iiuUiccHl to sij^u an iigrcoinent

t).> lako stock in a proposed Company upon the re-

piv s<>nlation of P.. acting for the proniotorji in se-

curin.iT suliscriptioii.-;, Uial, one of tiic ))laintili' G.

would lu' :i[>point^'d aj^'ctit and n-pro-cntiitive of the

Company for the Province of Prince Edward Island.

After tine inoorporation of the Company, notices

wore sHuit out to subscribers, requiring payment of a

tir-( cmM upon the slock sub*crib<\i for by them.
Pliiiiitiirs |)!iid tho iiiiiount of thp call, hut suh-

sociuonily, the Company, having refused to appoint

G. as their agent, as agreed by P., at the time the

n^ivomenl to t^iko sliaro^ was .signal, olaimosl a res-

cission of till' contrnct mid a return of tho money
paiil by them.

58)1. UpM:—That plaintiffs could not recover.

Per Longley: That the Compqjiy was not respon-

sible for reprosemtations made prior to tiic incorpor-

ation, unless such representations were expressly

adopted by the Company after incorporation.

59. That plaintiffs could not escape liability aa

sh.nrelioldors on tlie gmund of the misrepra«ontation8

alloged. their remedy l>eing against P. personally.

(Gourlie vs Chandler, 41 N.S.R., 341.)

60. Tf a person is induced to take siharos on the

faith of a promise by the promoter of a Company,
which promise is not kept, he is nevertheless a
contributory, his remedy l>eing only against the

persons, who made the promise.

(United Kingdom Ship Owning Co., Felgate's

OAse, 2 De G.J. and S., 456.)
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CI. Wlien a person agm;s to l.mwn.; a in.-iiil.or

of a Company, is placed upon the registry and after-
\v:m\A ads iw a sliar.^hoj.ler, lie cannijit ivsi-t Imin--
pliu'tHl U]K)n the lis/t of contribiitorios, vWiatovor may
liavc kvn tli<. circunisLaiiccs under wliicii the siuires
wore transfierrod or allotted to him. The transfer,
l)oing bad aa a deed, would not alFocL the question
of hij lial>ility, nor oven dislioiu^st condiKM on ihc
pfirt of ofdecrs of the Coinpiiny.

(Infcrnational Contract Co., I^angcr'.^ ca*' [iy L
J. Oh. A pp., 2!)2.)

62. Certain alleged contributories moved, on the
ground of fraud in the pros{KX;tus, to liavo their
names taken of the list. The motions were refused
with costs, and the order then made was enrolled for
appeal lo the House of |>or.ls. ['ending th.. appeal,
the apf>!i<ali.oii was renewtxi in the Court below on
several grounds, impugning th(> constiTution of the
Company, th.> validity of the winding-up order, and
the appointment of liquidatwr?, and on (he ground
of variance between the propectus and the Memo-
randum of Association, the applicants averring that
the oh.)\x-tions so raised had been diseoverod since
the hearing of (be previous motions. It was held
that thr motions could not be reheard on the alleged
discoverv' of a variation between the pro*i>ectus and
Memorandum of Association, and that until the
winding-up order was discharged, (which could not,
after the enrolment be done by the Court below)
no question could be raised affecting the constitution
of the Company, or th^ validitv of proceedings in
the winding-up. And the motions were dismissed,
with costs.

(Overend, Gumey, and Co., Ex parte Oalces and
Peek. 36 L.J., 413 Ch.; W.N., 1867. p. 101; 16 L
T.N.S., 148, Ch.)
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<i;i- All ;ii>i>li,-:mi I'mi- -liiins ivsisI.hI the appli-
fUtldll 1,1 pliKv Ills n;llllr uil llic li^| „( folltrilill to-
rio-. on th,. jTiomul that ho had been induced to take
the shfiies hy niisrej)rcsentati<)ns.

Held -.—'Vhat U-.uk] was no answer to the applica-
tion, as the applicant should have taken proa^ediugs
to liavv the sluires canct'ikxl l)el'ore winditi^^'-up.

(Glok' Fire Ins. Co.. 2 Snfk. J{., 23 1.')

(ii. Where a rcyislered Meinoranduiii of Asso-
ciation dilFers from the proapoctus on which it pro-
fesses U) k' louniK'.l. and oii which, as setting forth
tlie true ohjoets of the as.sociatJion, a p^T.-on has be-
coinc a shareholder, thoiigli, on discovering; the dif-
ference, he may repudiate his shares, he cannot,
after tlie failure of the' Company, relieve him-ielf
fro3n liability to contribute to the debts of the ass^i-

ciaticD, on the ground that he has been ignorant of
.something which, with projKM- diligence, he might
have known. Tt is tlie dut>- of a person taking
shares in a Company to use reasonable iligence in
making himself acquainted with the provisions of
tlie Momorandum of xVssociation. He must take
the conse(]uences of neglect.

(Oakes \s Turquand and Harding, Re Overend,
Giirney and Co., Law Rep., 2 H.L., 325.)

Shares Forfeited.

do. Where the regulations of a Company provide
for the forfeiture of shares, and all the acts of for-
feiture are complete, the mere fact that tlie name of
the shareholder has not been removed from the re-
gister will not make him liable as a contributory in
respect of the shares forfeited.

(Tavistock Ironworks Co., Lyster's case. Law Rep.,
4 Eq., 233; 36 L.J., Ch.. 616.)
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been 'tJr!'''l^''"''''^''''
"''««^ «'-^«« ^»ve

«^" -.l.'..c.. ulnl. n,.t liable f. I„. ,>la....l on the

-o"nt un,paid onU ,:l;,;
'' "^"""''

^^^'

taken fo/fV .

*'1^'''^^«'^"^ of «Jiares cannot be

the cal] and the directors must bona fide believe Ttpaymen cannot bo obtained before they ar^ "stS.n invoking the pon^r of forfeiture
(i). Wade Co., 2 Alta. R., 117.)

66a Directors cannot forfeit shares for the ourpose o relieving a member from liability, bu ol

(Standhope's C ch. 161.)

66K If .hare, have been iriv^guIaWy forfeited

(Esparto Trading Co., 12 (Jh. D., 191.)
'

66c. ;vhen the vendor ha« unnecessarily deJaved

^e^7 '""l^r""^^
*° --Plete the trLZXvendor cannot have his own name removed a^d thatof the purchaser inserted on the A list

(^ard and Henry's Case, 2 Ch., 431.)
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UOJ. A |i(i\vi'i' of jiiitiiillm^ a lurfnil.iirf caiiiiot

bo i'X<'rris(il iidvcrsi'ly tn tlio I'lU'iiior lioIdiT of the

fi)rl'ciUxl Nliiircs.

(l;Mrk\V(.rl.Iiv"s Ca.-,'. liMKt. 1 I'h.. TM.)

(i;<'. Wlicr,- t.lic sha.iH'liiilcK'r l)rin^< nil iwLioti to

ivsiiinl the contract to take tJiurow Un> Compimy will

lie r.>liiiin(sl lioiii roi-lV'iliii;^ |ii>iuliii^ tli<' triii.l of

till' Mrtidii, ilic |il;nnlitV I'iiviiii; iJif a.iin ml of tlio

uii|iai(l imII iiit4i Coiii'l.

(l,a,iiil. \- Sainlias 1,'iiI.Ikt Co.. 1',M)S, 1 Oli., HIT).)

Slidn s 'rraiisfcrn d.

(i7. Tlial a r<M-in,'r liolilcr of Imuhis -ilianf. wliich

ho lia<l hoforc wiiidinLi; ii|) traiisfiM-n'il to porsoiis rn-

titlotl to lioM tJii-in as fully paiii-ii.i). is not lijiblo

to In- plai'i'd oil tJi.' list of coiitir'JbutxM-ics in rt'.s.jH.'ct

to tlieni, unloss subjected to such liability by the

Act under wliicli tlic Coinpany was crca.lcd or soiiu;

Act i-i'latinji thereto.

tiS. Soluble:
—

'That such a .sihai-eliohler, if a di-

rwtin' coiujuit.s a l)rea<Ji of trust in bi'ing a party

t-o tJio ailloUneiit of the slums as fully paid-up, as

In putting them off ton his transferees to the pre-

judice of the Company as fully paid-up siiares; and

such a cas<> is a proper one for an or^loT uiuler s. 83

of tJie Winding-up.

(Wiart-vn Heet Su^'ar Co.. Vi O.L.K., 11!).)

()!». Wliei a transfer of shares was iiiado to an

infant. In't'oro'tlie pas-inii of a rcstdution to wind-up

voluntarily, and llie infant had not attainoxl majority

nniil after tlio resolution, the transfer was held, (at

the instance of the liquidator), to be avoided although

tile infant after attaining 21 wished to r^t^iin the

sliart^s.

(Conlincnial Rank I 'orjxiration, Castollo's case,

T.a\v IJ,'!).. S K(].. .iO-1.)
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70. Wlu;r(, a bnuwfvr ..f .haros i„ a Cci.pany lut.
>eon ,„,ul.. with p-rfect />.m/ /„/,., „„ Mh .ulJ,m.l
Ims ,.,.„ n.K.8tt.n.), b it (Ikto l.an 1,..„„ Horru, .lefert
'n th,. luriM ..f W,,,. t,ran«f,.r. U,,. ,,,h^,,„„ ^..j^j ,

uiM.n (Juit is w.i ..,.,. wl,i,.|> (,!.,. .(lU-M lir,ui<lal.,r ..f
1.0 (;om,.a,.v h.u< a ri^^l.t t., I,ru.« |„rwanl, in onl-r

I., nrlifv U... r^'isk-r „r shanhol.lorK l.y .triking
i.l» a Matne, U.nL in upon it. Tl.o c,uDfltIon beinir
«H..|.ly o„o lvU,.,.„ U,e (.rarmforor and trarmfcn.^

(General Kloatirij; i),x;k (J<,.. ir, L'l'vw ^.Zf!

fh.; W.N., IH(;7, p. 27.)

:i. Tlie cvrtidcate i« ,K,t Lho tiLl<., but ovidc^nco of
Um! till.' to ttie Hliarcs, and an aflmimcd act of cancel-
lation, Mrl.ere Lhoro Is no piopor asBignnient of trann-
fer, dooH not divest the title to the ahanes.

(SocieUJ U^l'iieraio de Paris v» Walker, 11 A.C.
vU.

)

72. A member of a syndicate in whose name with
the addition of the words "Trustee for ay/idicate"
share certificates are issue for stock in a trarling
cxjrporat.on, organized by the members of the syndi-
cak. for 1J.e purpose of taking over the syndicate busi-
ness Ls not exempt from p,^rsonal liability a. a con-
tnbutory in respect of unpaid shares included in his
stock holding by the addition of the won' "tru^ ^e
'for syndicate" upon the face of the certi ;at€.

73. The general rule is that a .shareholder, who
has duly transferred hi.s shares on the book, of the
Company, and whose transferee ha^ been registered
a.s a sharPholdor in his stead, is discharged as bet-
ween himself and tho Company from all liability
i.p"n s„d, trnnsf.-rrod .han.s ,,s wel! in r.-pect of
past as of future transaction^, and he is not liable to
be put on the list of shareholder contributories on
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the iniolvency and winding-up of the Company ex-

cept under tlie taruis of dtatutory euaotuieuts aak-

ing past aharwiioldcrs liable.

'*/4. Where shares iu au incorporated Company

are isaued to one of tlio promoters of the Company in

alleged consideration of the transfer to the Company

of patent rights, which were already known to be

of no "al value to the Company, the transaction may

be declared a fraud upon the Company, and the pro-

nioter, in whose name the shares remain, may be held

liable as a contributory upon a liquidation pro-

ceeding under the W 'iding-up Act, R.S.C., 1906,

ch. 144.

75. Where the person, to whom ^ share certificate

has been issued, has regularly become a shareholder

of a Company incorporated under the Manitoba

0oirt Stock Companies Act. the Company cannot re-

acquire tlie title to its own aliares by a transfer or

surrender thereof from the aliareholder apar» from

the remedies it is au^^horized to enforce for non-

payment of calls; and the aliareholder surrendering

the shares remains liable as a contributory in a com-

pulsory liquidation in respect of the amount not

paid up, although uncalled thereon.

(K.B., Winnipeg Hedge and Wire Fence Co., 1

D.L.E., 316.)

75a. In the same meaning, see

:

(Smith vs Gow-Ganda Mines, 44 C.S.C, 621.)

75b. The death of a trani-feree without personal

representatives does not make transferor liable

where the transfer has not been registered through

default of the Company.

(Fyfe's Case. 4 Ch.. 768.)

76. After a winding-up order has been made, it

is too late for holders of shares entered as such in

the books of the Company to escape liability by shew-
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ing irregulufitifs in the traiulurs to more or lest)

reiiiotu predfcvssora in the title. There i;* no r»«s-

ponsibiiiiy upon the part of the creditors of ahewing
a hiwiul issue in the r)riginai awjuisition ol" the stock
and of faultless regularity in every transfer down to

the liquidation.

(Central Bank of Canada, Home Savings and
Loan Co.'s Case, 18 A.R., 489.)

^T. When a person is placed upon the register

by his own act as the holder of shares, and his name
is on it when the Company is wound--up, he cannot
escape liability as a contributory, on the ground that
he is only a trustee of tlie aliares for anotlier, no
notice of any trust being admissible on the register.

(Imperial Mercantile Ciedit Association, Chap-
man and Barker's case. Law Rep., 3 Eq., 361.)

78. He who possesses bank stock as institute may
be held liable as contribntory, if the bank is put into

liquidation.

(Davidson, J.C.S., Montreal, 1901, La Banque
Ville-Marie vs Archambault, I R.P., 429).

79. Where 10 shares were standing on the reg-

ister of a Company in the name of an infant, upon
tlie Company being wound-up the Court, on the ap-

plication of the liquidators, removed the name of the
infant from the register in respect of the shares,

and substituted that of the transferor, although the

10 shares originally formed part of a batch of 80
shares had, prior to the winding-up, been sold by
the infant, the purchaiSer money received, and the

transfers executed by all the purohaaerB, and the

transferees of all (except the 10 shares in question)

entered on the register of shareholders.

(Imperial Mercantile Credit Association Cur-
tis's Ca^, Law Rep., Eq., 4,'55.)
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HO. Nittwitlisuuiiliii^^ a rtUiliiUtr} rL'<{iuro*ncut t<>

the cIl'iHi lliat ti'iUL-fcrs i>l' ^l.arc^ ^liiiH U' madf Mii<i

u«v«|»ti'(l ill till' l»<x)k« of t'lo l»iiiik. II IikIcIit oI' hIiu-

re- iH not lUtitl.'il, allcr it wiii(lin;,'-iii) order hiw

boen miide, i<> ili-|niic ilic viilnlity of lii.i ai'iiiii^ition

of tlu' HliaroB 111 i('s|nfL of wlmli ho is sought L" Im

liclil r('j*|)oii^il)l(,> ut- II ((iiitriltiilorv, mi tlic j^nminl ilial

Uu' iiiiiicfiT tx) liimaolf was not accepted in Llio linok.^

of till' Kuiik. Uiit. iiisIcikI wa-t sii;iu'd mit^^uic, mi a

ehet't oj" jwiiHT. which was afU'rwards pasted into

liiink tnuislVr-hoiik.

(1{.1».. Montroal, IIUO, l^piorie vj* Uionvenu, 11

|{. do.I.. 8li.)

81. Aj>|>li'.'atioii lo j>liu;i' tlu- iianu- of T. (.'. Mih-

soii on till' H^t of i-oiitrihutoriis in n>s[>ivt of iho

aiiiomil iiu|>aiil on 20 aIiiuvs of stock ^Iniuliug in his

name in trnst lu- tJie I'liion Fire Af,'cncv. liinMlcil.

TJie relVrw found that Musson wius i\w mHiiiiicc of

the UnitiNJ Fire A^jencies. Liinitcil. liiMdinfi share-

for tlu'iu in trust. It was uified that Mii-son was

3iiiil»ly iJic .isr.'nt for a di.*i"lois*xl i»rinciiial. and that

thv priiK'ii>al -liould ho l•llU't^l on the list of eon-

trilmtorio.< and not the a;j;ent. Scv Windinij-up

.Vet. 9. 5J, and i)nt. Ins. .\ct, K'.S.O. 1897. c. -.'03,

and On-t. roanpanies .\ct, is.>' 'it!. ~1, ~,'2.

IIeld:~That, where as in thi^ case, A. holds

shai-vS in trutit for H., in the al).*encc of any Btatat ry

provision to the contrary, oven althoiijjh li. is named.

A. must lie put on the li-i of oontrLhutories as the

slnireholdor liable. B. is not the shareholder. A. is.

The case is governt^l hy Out. In*. Act. R.S.O. ISO*.,

e. 'ill:', s. 21. The solo question is. who is the legal

owner of the shares and Musson, in this ca^o. is the

owner and the shareholder in respect of the«o shares,

and is therefore liable to contribute the amonnt an-
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(Sliiriiliinl Miiliial Kirc In-. ('.; MiK-u.riV ( 'aa,., if,

blii. 'I'lic liiiltilily of II tiii-iK. \(||,i j, a ^Iraiv-

h()l(loT, (liH's not ff'(i>i«' ii|Miii In- ri >i;jnii(i.iii. Imt lio

tiiii>t ul»() tiariHrcr hin sIkiiin or liiK,. smh olli<'P

s\('\> may [»• iifirssiirv to t<riiiiiial»; .mn li li.ibiliiy.

( Mit-(!lirirrt ('iL«c ;iii,| 1,'iit i. I roiil'- CiiH', I \\;.,

r.iH.)

Sliiirci I'liid fill- ill hUili.

S2. Where !i shareholder, in o banking Com-
pany, under an arninj,'i'm('nt for rfidtiHtitiilin^' liio

banif, oxrhanRcd \i\» Hharcs, with the Knowlcil;,'!! and
confcvnt of tilt! direc'torK, for shares in the new eon-

cor
:

i:(xin Ww faith Unit he -hoiihi Ih' under no
further liability in respw.t of the -hans ;,'iven up hy
liiui. an^l hi.< natnc was renioviMl from the re;,'i>ti'r

of -ihapf^holders, it was h.'ld, on the windin;,' up of

tile bani<inf,' Coinpany, that he \\a< not relieved froin

his liability in respect of its debt, and that his name
niu-t lio placfMl on tlie list of eontribiitories.

(Continental IJank Corporal i(Hi, Austen's cfw, W.
X.. 1867, p. 138.)

H.'i. A liolder of fully paid-uip -hare- in a Com-
pany eannot be put on the ILst (d' ci.ntributfjries for

the purpose of enforcing payment of the debt.

(Marlborough Club Ccjinpaiiy, l>aw lioj)., Ty I-:,j.,

.'!(i5.)

81. I), made an applicatinn in writing to the

Company for 130 shares of stock, of the par value o£
^l.nOd.Od. "on the eoiKlition tliat no furthe'' eall be

"inado tlieipon." At a directors" meeting, the applica-

tion w:is Mi'ceptod hy reioliit.ion, and the shar.-s al-

lotted t^) 1).. in consideration of $ I. .300.00 to he paid
nn demniid. Tn the niinntes of the proceedings, at

the mppt:n<j, ther.> wa- a .'nernornndnrn fnllowiv)^^ th"
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iVMiliili.ili, IliiU |Im> kIiiIICh "Wnv ullnlutl Uiui IMIiftI

"I'ti lilt' I'liiiiiiliMii Unit III) (uriiicr iiill wuiilil lu> iiutil<>

"thcnHiii."

I 1 1,' iiiKiiiuiig wiiK Ihiit the hliiiiiH wiMV Ui lie cm-
!<iilrn'il :i<i liill\ |»iiul 11(1. No wnlti'ii imtici- wii-<

Ki^ill 1" l>. iillt II.. Illi' (HfHUlflll. 1111111 iiiihI Iiiiii ,.|'

tliv iiituin of tlu- liir.ftiira, and |>. ga\i' tlir t^ompnny
hi- rlliilU.' Un Ul.' !fl,:iOtl.(MI. ,111,1 ^r.n,. „ |,|.,,^^ II,

I'liM'iir "I iinoUiiT sliiux'iioldiT t.i vnU' ;il n iihcIiii;^

ol .sli.iii'liiililfi-. Till' |iri»x\ was im'.I lor vulin^,' lur

ilniTii'i- ill ill.' iini'liiij;, 1)111 .>lij,','|,i,iii wii!' riiHi>«l

as to ilu' nj,'lil ol l>. Ill M»tc on Liu'v siiar.'?*. II. m-
foniiiil h. of 1,1;,. Iijivtioii nii.-oil. mid l>. ul oiin'

»t.>|>|...l {mwii.iii of li.s clK-tiui.. and iiifDi innl 11.

thai hi' udiild havi' iioLliiiij,' nion" to dn \vit!i the

simri's. T\\u\' months liiliT, a winding-up order

was inadi'. Ii apjK'ur.'d that Us ii .iiir was on th-

ivjfist<>r its i.ju. holder of i.'tf shniiv and '-in' was

amoxifi Conipany'n piipors » <«'rtifi{i't,', nigned by the
prtsidcnl and s,'<'i',-ljin. s'jilinji i.linl l». was the

owner of |;l(l nliare-. hut not sljiLiiijj whobh.T tJiey

were fullv pai'.i-iip or ni»t. 'I'Jiore was no evidpiM-e

that P. was a ware ,'ilher of tJie entrv or the oerti-

fieate.

Ufid.—That D. was not iiabh' as a contributory.

8:>. I'er Mai'l'larcn : -That it wius not luvessary.

in tile (MiviiniJtnnctv, for |). to ln-inj,' an ax'tion to

have his nnnie n^TiioMsi froan th- rei;ist.>r; his re-

pudiation wa.«s suftioiwit.

Iliid '7/,«o:—Tliat D. not bein<i liable. H. conld not
bp liable for mis.'pasance for aoquit^soinj: in th<^ stop-

ping: of pavnient of D.'s choque. and tbcreby causin<r

8 lo98 to the Company of $1,300.00.

(Lake Ontarir ^aviJr.^tion Co.. 20 O.L.R.. 191.)

87. The dirertors of a Company, incorporated

under the Ontario Companies Act. R.S.O.. 1897, c.

191.. in loiin jTjSi^^ ^ rn^obU' distribution of treasury



I (iNlllfiil |(»ltlK« (SI) I7:»

or ('..rnpuiiy nlixk, U, U.. In!ut«<l im pui-l ii,,. (., l|,o

I'Xl.'iil ..f ijir 500.110. iimniiK Ih.' .xi«il.iii;,' li,ir.'fi.il<|i.r<

Fnr tlhs, notliiriK *'" «iveri to thv Company liy t.h«

^liiiivhul.|..rM or l.v Miiv »!„ In |,|,.. ,ii,,ii„il tflurn ti>

tl,.' (lovcnriM'iit uuuK' hv Hi.' ConipHnv in .lnnii.iry,

Um, iiiul in tlM> (.'(.nipaiiv'H iMM.ks Uio lraiwa<aion
up|Mi»r.(| an if T.SOO.OO l.u.l Ixx-n paid o» .imiunt
**''"'• '" """' 'I'll" niini.-s ,,r III, „ir.'li.>|.|,T. witi-

PIm<.m| on III,. ri^iMvr in r<-.s|H<:t of th<w.. -ilnin^, iiri.l

Ui. V (iir -4.IIIC of Un-ni; iuwplvil ilir 4iar«"< and
ttll<.wi>f| Ih.'ir nainif^ I., nMniiin i.ti IIm- ivj^Htfr, iukI

thi'v iip|>riir.il t.|i.T.. jit tlic time wli.-n ,in onj.T wa«
ninrl.. f.,r lli.' winding up of th« Company.

//'/'/: 'riial tJic i^Kii,. „f tin- iirii-micd Ht<K|< Im;-

Ki'ii^iri;; to i\h' ('ompiiny. to Dw i-xtont; of $7,500.00,
a.-i paid-up Hlock, wan in violation of th... rttatiiU; and
ii/lni iini; iiikI III.- 4iiircliiM(|i|j, and not iricn,'|y

III." .lin<l.ors, ttrrc alTc<'li'd with noticv ..r knowltxjgo
of l.lii<; and. whaii'vcr nnn-'dy Ui-y rniifliL liavr> liiul

bcfoiv till- winding,' up ordrr, Ui.-y had no ri-,'ht, a.-*

apiitist IJh- !i(piir|at.oi-H. nrpnwcntiri;,' f;mlitors to
say tliiit till! sliar".-, witc tullv fiiiid-iifi. 'nii> iiamf»3

of fh(! diarehold<r«, who had accepted the nhareH were,
th«Ti>ri)p', phirtvl oil till' Ii- f coritriliiitDries.

(CliMtoii Tresh-r "o.. '.'() O.L.If.. .'-,.',.-,.)

HH. All iillotiiicdt /rr,, nil, I iiniont;.! -har.'holdors'

stock in a Company, incorporated under the Mani-
toKa .loint, SliK'k (Jompani-s Act, If.S.M. (1!K)2), c.

oO. ui< rully paid ^;t(iick, made afU^r ineorfwration,

will, in a procwHling undi'r the Dominion Winding-
uf) A<t, ( ntitle tho liquidator t<( place .\'ich -subscriber

on the list of contributorie,s for Uk; full amount not
actually paid in ea.ali, if tlxTc Im no bindin<T a^refv
ment with the Company showing other valuable con-
sideration in lieu of cash.

(IN'orthern Constructions Ltd., 19 Man. fi., 55S8.)
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89. Wliere a person purchases sliares as fully

paid-up in good faith without notice that they have

been issued at a discount, lie is not liable to pay the

baianco.

(Mcrniok-en \v Mclntvro. 1 C'.S.L'., 4:9.)

90. C. subscribed for 4 shares of the capital

stock of a Company, incorporated under the Ontario

C(Mii|>iin.ies Act, the par value of each share being

$50.00. The Company issued to him a «ertifioate for

8 paid-up sharo-a, upon his paying them $200.00.

lie gave a rweipt for the certificate and aocopted a

dividend based upon a holding of S shares or $400.

In the winding-up of the Company, he contested his

liability as a contributory to the extent of the $300.00

actually rnpaid on the shares, but did not offer to

return the dividend.

Held:—That as the Company had no power to

issue shares at a discount, the shares must he regard-

ed ais only half paid, and C. was estoppxl from

denying that he was a member of the Company in re-

spect of the 8 shares; and he is therefore properly

m.ade a contributory.

(Mulock, C.J., Ex. D., Niagara Falls Heating and

Supply C. 1 O.W.N., 439.)

01. Pament in cash for shares may be effected

without any monoy passing. It is sufficient if there

is a debt presently and unconditionally due on oitlier

side, and the parties agree to set it oif and thp trans-

action is completed in the books.

(Spargo's Case, 8 Ch., 407.)

91a. A contributory cannot, after winding-up, set

off his liability to pay calls against debts due by the

Company to him, because, whether the calls were

made l>efore oi in the winding-up, the moment the

winding-up take? ]>lace the whole administration is

carried on with a view to the payment of the debts



CONTBIBUTORIES (51) 175

of the creditors pari passu, and the liquidator recei-
ves the calls, vvlienover made, as statutory trustee
for ilie e<^iual and rateable payment of all the cre-
ditor>. and to allow a set-oii would be inconsistent
with tills main principle of winding up.

(Black and Co., 8 Ch., 254..)

d2. Shares in a joint stock Company may be paid
for in money or in money's worth and, if paid for by
a transfer of property, they must be treated as fully
paid-up; in, proceedings under the Winding-up Act,
the master has no authority to inquire into adequacy
of the consideration with a view to placing the holder
on the list of contributories.

!)3. If a promoter purchases property for the
CompaJiy from a vendor, who is to be paid by the
Company when formed, and by a secret arrangement
with t!ie vendor a ])art of the i)rioe, wlien the agree-
ment is carried out, comes into the hands of the pro-
moter, that is a secret profit, which he cannot retain;
and if any part of such secret profit cousistfi of paid-
up shares of the Company issued as part of the pur-
chase price of property, such shares may, in winding-
up proceedings, be treated, if held by the promoter,
as unpaid shares for which the promoter may be
made a contributory.

(Ile^s AFfir. Co., Edgar vs Sloan. 3;] C.S.C. 644.)

^1. 'I'he appellant was si^crrtnry-treasuror of the
Company and the holder of shares upon which 50 per
cent, of the value had been paid. On the 6th Octo-
ber, ions, the balance due upon the shares. .$37."').,

was called up by the directors, and was payable on
the 10th October. The appellant, on the 31st De-
cember. 1905, entered to his credit in the Company's
cash-book, for "services rendered'". $275, thereby
showing his shares a.<? having been paid-up in full.

In fact, the Company at that date owed the appel-
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liiiit $'J71.0(!. iiioiioys |ir(»|><Mly (lii*l)iirM,>(l for tiw

Oouipniiy. The npiH'lIiint acW in Rood faith. A
winding-up ordor wns niniie on tlio .(lut Marcli. 1906,
«i.il it wii.s soiiirlil 1,1 m.iki' llic iipiK'llant. liiilili' m iv

fontrihnloiv in n'opi-cit. of lli<. wlmlc haInn<M' of $375.

Held:—That, the dishurw^ncntfl, mado by the ap-

pellant, ronstitntod a pood pnyinont in ffl<-t upon ]m
«liarcs. ii,iid (hut the clT.M't W!i.s the siunr ».'< if he liiid

er«y1it(^l l.lic sums from time U) time ii« fhov wore
dishurs(<d. It was not nwiessary tlo eonsider the effect

of Ml,, wiiidinij-np (»rd<T upon the poncrat right of

set olT.

(OttMwa CciiK'nt HIcH'k Co., Miisco-n's ca.'^e, 14
O.I.,l{..:fS!>.)

95. M. and C. eaoh agreed to tjvlce shares in a
joint stoi'k rompanj. i>aying a portion of the price

in cMsli on Rvoivin^: roiripts for th(> full amount, the

balanoo to be paid for in future service-i. The Coon-

pany nft(M\vard.« fa.ilod :

/7,/,/:— (aftirmina; '.>7 O.A.I?. HOfi) :

'i'liat, as t.hi'ro was no aj^nx'nient in writing for the

payiiK'nl of tlio dilTorcno' by nionoyV worth instead

of cash, under .«. 37 of the Companiea Act, III, and
C. wore liaMo to i>ay the l>alanoo of the prico of the

shares to the liquid.ator of the Company.

(Morris vs Fnion Bank of Canada; Union Bank
0*' Cnnada v~ Aforris: C(vlo vs Fnion Bank of Ca-
nada. •^] C.S.C. 50I.)

PC. An act of incorporation of a joi''*- stock Oom-
pany provided that tin siihnrrlpfwn fnr stork should

br legal or valid uniil 10 per ccvt. should have hren

arfualhi and bona fide paid thereon. C. gave to the

manager of the C-ompany a power of attorney to sub-

scribe for him 10 shares in the Company containing
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th« words: and I herrwHh ni.douc 10 prr cent, there-

of, mill nttifii and <i)ii/inii. nil. Uml imj snid (dh'^nry
may do by virtue tlurrof.

'I'lic 10 per cent, wiw not, in (lu-.l, cnc.l(w('

amoiMiL W.W pinood to the credit of C, in t... .ooks
of flu- ('oMipniiy, and ii (•.•rlificiif,. „|- sfock iHHiied to
him, wliioli lie hrl,] f„r .several years. The Company
hnvini; fiiil,.,!. ^,r,H;;;\\w^A w..|v tMkcn U, i,;iv,. C.
plm-,vl on IJic list, of tile cf.nhilHifoncs. Tli.. Hum ti,

his credit was for professional wrviccs to the Com-
pany !H solicitor, and then. l,i,d h,.,,, „„ arran^fMncnt
that liiM sl<K'k was to h,. pnid for Uy -ludi scrviws.

//'''/:
( ArCrrnitiir i'> o. App. If., -)8(;) :

'i'liat C. waH rif,'lit.|y [)la<-(.d on the list of (y)ntri-

butorios.

(f'ast')n's CaM-. 13 C.S.C., fill.)

;»7. An ii;rn.,,„|,,„t, |„ p.^. |-,„. ,,,„,,. ,,^, ^„,^^,^_
ing services for tlie Company is valid, and oaieptaixce
of the shares for sncli .^frviees will not render a con-
tributory liable to pay in cash for tham.

(Inglish V8 Wellinic^n, 29 C.P., 387.)

B2. If a shareholder h,.^ transferred his shares onder
clmimstanf'es whl<'h do not. by law. fr<H. hlni from lia-
bility In r.-<T)fs.t thereof, or If he Ls by law liable to th...

poinpnny .. is members ..r erodltors, as the rase may be.
t/) an amomif beyond the amount ni,,,ald on his sha^.^s.
he shall be deemed a member of the comi)any for the
pnrpos<>s of this Aet. and shiill be llanle to contri-
bute, ns aforesaid, to the extent of his Ilrtbllitles to the
company or it.s meml)ers or er.fllK.rs. lndc!r«>ndently of
this Act.

2. The amount whb-h he is so linble U, eontrtbute
Shall be deemed an asBet and a del>t as aforesaid.

Origins. — R.S., (188r,), c. 129.

e 2:i, s. 49.
45; 4.5 Vict.,
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JURISPRUDENCE.
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1. (^ii' l(irs(|iu'. (iiiiis nil tniii-|>i>rl (rnctiium <!<!

IdiiKiiif, il s(> <'iniii;ic( (I'S irri'^MilariU'"-; ci'liii. qui y

(•<! |i.irtii'. Ill' pcul I'll |>n'iiiln' nvaiilji^i-.

(R.1{.. Mnntrcnl, 1!>10, liapiorrc vs I^anquc do St-

.loiin. i: IM... ii.«.. l-v'S).

3. Sliari'lioldcrs of railway Companies, incorpo-

viiiiMJ M> nliiivi' inciil.ioiu'il ('I'lu' K'liilwav (Mmiisc^ Coii-

soliihition \c\), arc iiii.lil<'. ui)t.uHlisit;iinliiiji lln'V may

liMVf translVrrc^l t.li.'ir stiH'k. if Uic plaiiiiilT's <lnbt

tu'cnicd and \vn- di-c wliilsl, tli,' sliaros sUkvI in dr-

fiMxlant's iiajuc.

(Uadirloy . .l.r.S.. Mofitroal. 1S5 . Oockburn vs

Uraudrv. il L.O.d.. 283.)

;?. Held:—That a fonnor lioldcr of bonus .ihiarea,

which he had l)ci'orc windin^'-mp transiforro<l to por-

Jcns cntith'tl ti) hohl thciin as fully imid-up, d.'? not

lialvlc t-o ho phio(^l on t.h,< list of oontrihutorios in

rcs]vrl t<i thcni, unlc(;« suhjoctwl to such liability

bv the Act under which the Coimpany was created or

'i-mc Act rolatiiiiT thon't<\

I. Scmhio: Tliat such a shiardioWoT, if a director,

commits n broach of trust in bonnir a party to the

allotment of tho sliares a.* fully paid-up. as well a.« in

puttiiii: t.hcim off on his Ira.nsfcr.H's U^ t.h(> prejudice

of the Company as fully paid-up shares ; and such a

Cit-t' is n pn)i>er one for an onliM' under -. S;{ of the

Windin?-np .\et.

(Meredith. C.J.. Wiarton Beet Su-;ar Co., 12 0.

T..1J., 110.)

53. The llaWUty of any pereon to c<vntrlbnte to the

assets of a eoinpaio' nniior tliLs Act, In the event of the

hnsiness of tJie same be'ns wound nj). shall crente a

ilpht noorninc due from such person at the tlnii> when
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his lliilillity ciHiitiifiiriMl. hill |i]i.v:ilili- iil ilii- lime or r<'

KIK'cllvo liiiii-.s when riilJM nn' iniiilc ;is licr^'iiiiiricr iiifii-

tldiHMi, Cor I'lil'iiri'irit: siii'li ilaliillt.v

Origins. I.'.S.. (issi;), ,. |:.';t, .. ic; \:, \i,.t..

»•. '!''•. S. "lO. ill |(;|.1-|,

Theory. - S. 6.

!>i. In lli<> ciiNc dl' the l>iiiikrii|ilc.v or Insolvency of

iiiij- <<)n,)rlliutor.v. ihi< chiIiiimIimI vmIik- of Ills lliililllty

to future culls, iis well iis culls iilrciidy iiuidf. may lie

(irovdl tiKHiiiHt Ills (;Htat«.

Origins. U.S.. ( i.ssi;). c. |-.".l. s. !»;; I.-, \'ict.,

<'. 'J.'I, ;. Ml, ill |>:irt.

r).5. 'I'lic court may. al any lliiic. .ifli-r iirakliiK a

wihilliii; up order, re<iiilre any conlrilpiilory for the tliue

Im'Iii;; sellle.l on the lls( of inntrlliiilories i:s tl'Ustoe,

fpceiver, banker, aiiciit or oflicer of the coiniiany, to pay,

dellvor, convey, siirreiid.-r or transfer forlhwlth, or

within such liiii(> lis t.ho cf>iirl dlre<'ts, to or into tho

hands of the ll<|iil(ltilor. any hiiiii or balai h'wkfl.

Iiiipcrs, (»stat(' or effects which are in his hands for th.'

Mine belHR. and to which the company Is t»iiiiii facie,

cntltlwl.

Origins. — K.S., (18Hf;), c. 13!). s. 47; 15 Vict.,

c. 2.'{. 5. .Tl.

Theory. S-!. 33, 139.

JURISPRUDENCE.

1. When tlio por.=on, in posse.'^sion of property de-

mnndwl oy the liquidator, has a lien on it, hia lien

will not be dristurliod without his ponscnt.

(Capitibl Fire, 31 CO.. 108.)

2. Vi. was Tnanasfor for tho Ottawa district of a

Company whose headquarters w.to in Edinburgh, and

.lead office for Canada, in Toront^o. The Company
havinjr gave into liquidation, an order was obtained
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from Uio Court ol' Stv^ioiis in Edinburgh for the

delivery of its books by tho manager to the liquida-

tor or to iiomo prr^on npjtoinled by liim. 'Phi-; order

not havmg been obayed, an action was brought by

the Company to recover possession of the books from

G., who set up the defence that he had already given

them up, and also that the Company had no locus

standi to maintniu the ai'lion. After proetvdiiigs ia

liquidation were commenced, Q. wa« dismissed as

manager, whereiipckii he dennuuled an audit of the

books, whicli was commenced but never cmnpleted,

and (}. swore that after handling over tlie books to

auditors he bad never had possession of them. lie

also swore that they had never been in hi-; (^ontnd,

having been kept in a safe, of which a clerk of the

Company and the new manager alone had the combi-

nation. Some time after the audit, an agent of the

liquidator went to Ottawa to get the book;; and saw

G.. who first ngnH>d but afterwards refused to deliver

them up. giving as the ground of his refusal that he

was liable for rent of the office and other debts of

the Company, and wished to retain what property of

the Company he had to protect himself. The agent,

witli the a--i-tnne(> of G".* landlord, then obtaiiK'd

access to the office, where he saw some books which he

took to belong to the Company, and a safe in which

ho believed there were others, but G. coming in refu-

sed to allow him to remove them and ejected him from

the office. On this evidence, the tiial judge made an

order against G. directing him to deliver to the liqui-

dator all the books and papers of the Company in his

possession or under his eontrnl. This deci-ion was

affirmed by the Divisional Court and the Court of

Appeal for Ontario.

jJeJd :—That the book? having been shewn to have

been in the possession of G. at the date of the visit

of the liquidators agent t« Ottawa, and the defeu-
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ilanl II, ,t liaviug attcniptt'd Ui show wlial bocauie of
tli'Mii alter tliat date, and hi. testimony that he did
not know what liad beconic of tlioni iiaving been
di.^cTfdilcd by the trial judge, there was no reason for
interft'rin',' witii the ordi'r appealed from.

(Urant vi British Canadian Lumber Co., 18 C.
S.C, :08.)

56. The poiirt mny, at any time after maklnR a
wliidlng-ui) order. iiiak)> an order on any f<)ntril>utory

for the llino belnj; settled on the lint of eoutrlbutorles,
dlreetlntj ixiynient to bo made, In luaiiner In the said
order mentioned, of any moneys due from him or from
the estate of the jwrson whom he reprisents, to the
company, exclusive of any moneys which he or the
estate of the person whom he rei)reBent8 is liable to
contribute by virtue of any cuil made in pursuainv of
this Act.

Origins. — R.S., (1886), c. 129, s. 48; 45 Vict.,

c. 23, s. .^2.

Theory. — Ss. 51, 116, 130.

JimiSPRUDENCE.

1. The amount of the dividend improperly paid
to a shareholder would be a sum of money due with-
in the meaning of this .section, and in respect to

which an order may be made.

(Stringer's Case, 4 Cli., 475.)

2. A holdiT of fully paid-up shares cannot be

put on the list of contriibutories for the purpose of

obtaining an order against him under this section,

for payment of money due by him to the Company.
(Marlborough Club Co., Law Rep., 5 Eq., 366.)

3 A snbscriber to a Company to be incorporated

under Ijctters Patent, but who never subscribed after
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thn incorporutriou, nor |Kii<l calls after sucli incor-

jMiiiition i.-t not, liablo to \w i*ii«'<l on the stock tlius

^ul)s«Tit)(Hl for.

(B.»., Montreal, 1877, The Union Navigation Co.

anil (.'ouillar.l, 21 L.C.J., 71.)

4 Thp Company plaintiff brought action for un-

paid will.-, mi ^UKk suU-v.-IImhI by tliu (b'lVndunt.

pica. tii;ii (b'Tciidanl never .sulxscribcd for any ^stocic

in the Windsor Hotel Company, but in another Com-

pany called the: Royal Hold Company. He admit-

ted hi.-* signature in a book produced at tlie trial, in

which the niune Windsor had l)ccn substitnt<'d for

Royal and the cai>ital biut b^H'n duuigod from $1)00,-

000 to $r)Oo,o(K).

//<•/(/:-—That . in default of proof by tlie plaintilfs

that the alti^ratl >n8 were made iH'fore Uie defendant

sign.nl tJie hook, the lution co\i!d not 1m' maintained.

(XIackay, .I.C.lS.. Montreal, 1878, Windsor Hotel

vs Lafrainihoisc. 1 li.N., (i;!.)

57. 'Hie ((Pint iiia.v. at any time affi-r making a

wiiuling-up onler. aiul eillier In-fore or after it ^la^^ U8-

ecrtaiiieil llie siifti<ieiiej- of tlie assi'ts of the eoiii|>auy,

nialio <"ills nil and order i»a.vtneiil tliere<it li.v all or any

of the icmlriliutories lor the time hehik' «ettJe<l on the

list of nMiiriliiiiories, to the exl(>iit of their 'ahility.

fer i>;i.viiient i>f all or any sums it <leeins nives-sary to

satisly llie delits and liabilities of the eoinpaiiy, and

the eosts el' a'jres and expenses of \vindlii;;-uii. and for

the adjusiinent of the rights of th<> contrllmtories among

themsi'lvt^.

Origins. — 1{.S.. (ISSC). c. 129, i=. 49; 15 Viet.,

c. 2o. >. 50. in jiart. and 5,1.

Theory. '. 51.
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1. Section 49 of the wimJing-up Act provides
tiiat no i-Hh. shall o.mip'l pnyincii Lffuiv liiatiirity

tlicrcof Mid that i\w. ..vl.'iit »( the liability of auy
wiitrihutory shall n..t bo nnu-^i^-d by aiiythiiifr i„
the wction contained.

T'^ndcr tlif above scHlion. the liquidator of a Oom-
piiiu in iKniidation cunnol, with or without the ou-
thorizalicm of the Court, make calU of such a ualiire
as to iiiak«> the obligations of the eon tribii tiny uu<n-
onerous than provided by the charter incorporating
the Company.

(Dunlop, J.C.S., Montreal, 1901, Victoria-Mont-
real Fire Ins. Co., vs Hyde, ac CS., 2»2.)

2 L.S syndics a la liquidation d'une Conipagnie
d"as,surance out k- pouvoir d'a|»p.|er des versomentj
«ur les actions sous<'rit<'s, et Ics ayarit reguliereinent
ordonneos, ils ne sont pas, sur une poursuitc pour le

paienieiit d..^ fonds a[»peles. tenus (retahlir la neces-
site des appols.

(Casault, J.C.S., Quebec, 1H82, Ross vs Fi^ct 8
Q.L.K., 251.)

3. The Court is not obliged to put ofT making a
call until the claims made against a Company, which
ia in course of winding-up, luive heon ostahlishftd as
debts, even where these claims aro likely to he con-
tested. The Court of appeal will not, unless a
strong case is made, interfer*! wiiih the discretion of
the judge to ..hose Court the winding up is attached,
by reducing tlio amount of a call ordered by him.

(Contract Corporation, Law Rep.. 2 Ch. App., 95:
36 L..T., Ch., 79 ; 12 Jur. N.S.. 9-31.)

4 Where a Company is wound-up under this act,

and calls have been made on the shareholders, in-

terest after the date of the winding-up can be paid
out of the calls, only on those debts, which carry in-

toresl, at law.
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Till' t'oiirl nifiicisl til iiIIdw iiilri>'rti on llio tiot(«

111' u Itiiiikiiif^ ('«)iii|»aiiy, wluTf llu! iioicm wen' piiy-

ahli! on (ItMnaiul, anil no ilcinantl fur |>aynicnl liad

lu'i'ii inailt' lul'ori' lln' ('oin|iany was onlt-n'tl to bo

wonniliip.

( Her. fonlHliiic Uaiiking Co., Law l^'|^., I lOq.,

250.)

4a If Uu> notic.> of call atatw Uiat interest will

be t'liarjfi'd on non-paviniMit by a cerLam day, inte-

Tist ix [Niyablc.

(LiutottV Cav, 4 K(i.. 181.)

."). I pon a \viniliiit;-up order l)eing ina.'e, all un-

paid lialaiii'cs on -itmk inmnidialcly iHt'innc uuc and

pavalilf. nnd wlirn a contract providi'd for piyiiicnt

of shares to bo made by instalments, some of which

were not due at tlie dale o£ Uie order, calls umj
ftt onee lie made for the amoiint.s nnipnid.

(Cordova Co., 2 Ch., 680.)

In &n action by a joint stuck C >nipany for calU

on shaft's.

Held:—Tliat the certificate, which thj law makes

prima facie evidence, is not rendered ineffectual by

Uie mere denial of tlie defendani, Init continues to

be operative until sonio evidence be adduced tending

to disprove the facts of which the certificate is offer-

ed as evidence.

(C.H.. QuelhT, isri), Stadacona Tns. Co., vs Tru-

del, o Q.L.K.. 31.)

T. Where an application is made to the Court to

stay proceedings to enforce a call, for the purpose of

enabling a shareholder to bring forward evidence in

opposition to tlie call, the general rule is that the

amount of the call must be paid into Court before

the application will be granted.



tXJNTIUmiTOIllK.S (59) 186

(Ovcrond. (lurncy, and ('.., Kx parU) Oakoa »ml
1'e.kf, W.N., IHCti, p. 3G1,)

H. -I (jiiiU. think that if any error ha^ fxvn <!<mi-

•'niitUMJ ii,s U. Ui.. iikkIc „f milking or awurluining
"the anmunt -f Ui,, calJ, U.o frn>r ought, if p-,sHihlo,
't., h,. corrt'ct.ul by Uio Uourt of Appoal ; but to avcn gival (xU-nt, the quantum of osll mast; b a
"mutter, that is to be left to tiie discretion of th.;

"judg.!, who haH lh« Londucl of liie whkJih^-ui) ol the
"Company from first to la«t"

(Contract Corfxinition. I^w JJep., 2 Cli. Ann
9'J.)

'

08. Th,. .ourl mio, in nmkluK n .iill, t,ik.. Int., cmi-
Idi-nitlon the |.r..lml,ll,iy ii.al mo,u,. „r th- voiitrllmto-
rh-H uiMMi wh.Mi, 111.- MMiii,. Is ii„„|,, ,„„.v |,iirtiv ,„• wti-.ll.v
full to pay their roMptK^^iive portion* of thoBame- prxi-
vi<I.Ml timt no .-nil simll <„m|>,.| im v.m.nl, of a debt l«.fore
llu. nmuirlty tluT.x^f. an.l thai the exU-nt of u,,. iia!
l.lllty of any .(mtrll.uK.ry shall not Im Im-r.-asHi by any-
tliiiiK In th!H H«'<-tloii contalm;.

Origins. - H.S.. (1880). o. 129, s. 19: 46 Vict.,
c. 2.'t, s. r,(>, in f>nrl. and 5.'i.

Theory. — Ss. 53, 54.

r)9. '11... .ourt nm.v „r.l,.r any fontr||,ut.,ry, pHn'lias..r
or oIluT pt-rson from whom money Is ,iu,. t„ M,e fom-
pauy. to pay the same Into some r-hartercxl hank or post
offl.-e savluKs hark, or other tmnk o- Oovernm.>nt wv-
Injp bank, to the account of the oiurt. Instead of the
liquidator.

2. Sii.h order may he enforced In the same mann.-r
as if It had directed payment to the li.iuldator.

Origins. - R.S., (1886), c. 129, ^. 50; 45 Vict.,
c. 23, P. 54.

Theory. — S. 51.

'T¥^\ ti^.l .:!1HPClidi(
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JTJEISPEXrDENCE.

1. Where au ordtT ha^i U'en made on a contribu-

tcry for itinrnpnt of money ii.to tlie bank to the ac-

count of tlio oflicial li<iui<lator. and it is desired to

enforco that order by if^uing a writ of fi fa, Um
course prescribed by tlie 38tli Order of November,
lSf)2. nui'<t be followeil, and an oi-der obtained for

payment of the siun in i|ucstion to the official liqui-

dator himself.

(I^eds Banking Co., Law ]{ej)., 1 Ch. App., l.JO;

35 L..T., Ch., ;{11.)

60. The i-ourt f*hall ailjust tlie rights of the contrl-

butorlex aniong themselves.

Origint. — U.S., (1S8G). c. 120, s. 51; 15 Vict,

c. 23, ?. 55.

Theory,—Ss. 48, 54, 56.

JURISPRUDENCE.

1. If a creditor, vho is also a shareholder,

a-signs his debt aftt* the winding-up has commenced,

the liquidator may, if lie so desires, set off against

the debt any moneys due from the shareholder on

unpaid stock.

(Mackensie's Ca.se, 7 Eq., 240.)

2. Where the liquidator or a creditor claims to

»6t-off an assigned debt, the onus lies on the

claimant to shew that the assignment was made be-

fore the commencement of the winding-up.

(Dickson vs Evans, 6 T.R., 57.)

3 Where the Company places money in a per-

son's hands for a specific purpose and, after satis-

faction of it, a balance remains, the person, in

whose hanAs the money was placed, cannot, after the
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•Ainding-up order i« made, g«Uff a debt owing to
aim, unless he can iheir that the bulaino was retain-
ed with the Companjr'e conaent.

(Mid-Kent Fruit Kactorv, 1 fh., oC>7.)

t- If there is a suq.lu- ,m,l tl.e sliaros are not
all fully paui-up, the assets must prima facie be di^
tnbuted to throw the loas of capital on the members
in pn.p.>rt.on U, the nominal amount of tho capital
liflfl by tliwii roapectivciy.

(Alaude's Case, 6 Ch.. 51.

>

MEETINGS OF CREDITORS
61 Tl... court umj. If U thinks ..spt^onr. direct

"a-etin«. or tlu. .rtHll.or.s. .•o,.,rlbu...rl,«. Nl.ar.l.ol.lors
'"

,

"""'•'* •" '•• ^""".-'...,1. l.w.I ami <-o,..m,,..j In
M..-

.
..m.ner as .la- ,ourt .llrcct.. for th.. ,mr,H,se ..f as-

-•'>'>"ln« ,h..|r wish... and may a,,K,l,., a K-rso,. to"et as .halnnan of any Mu-h nuv.ln^'. am. to rP,>ort the
result of su,-i, niistinK to the ••ourt.

Origini.-H.S., (1886), c. 129, a. 19; 45 Vict,
c. 23, 8. 223.

'

Theory. — Ss. 13, 2r, G5, 124, 131, 153, 156.

2. Mc-etings suhsequont to tlif first meeting of
creditors and coatributories are summoned by send-
ing notices ta them, and by advertisement.

The natioe to each creditor must be sent to the
address given in his proof, or if he has not proved,
to the address given in tlie statement of affairs of
the Company.

(Emden, 77.)

3. The costs of summoning a meeting of crwli-
tors or contributorie?, at Uie instance of anv person
other than the Official Rweiver r>r liquidator, are to
be paid l.y tho person, at whose instance, it is som-
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mailed, wlio iiiiust. before the meeting is summoned,
deposit with tlie Official Receiver or liquidator (as

the cas<' may l>e) security for the payment of such

costs.

(Emden, 77.)

FORM
NOTICE TO OKBDflTOtRS OR CONTBIBUTORIBS.

UNDER THE WINDINO-TIP ACT

District of Montreal.

Province of Quebec.

No.

SUPERIOR COURT.

In re

In Liquidation.

Notice Is hereby given that Mr. Justice

of our Superior Court, has directed a meeting of the

creditors (or contributories) of the above-named Com-
pany to be summoned pursuant to the above statute,

for the purpose of ascertaining their wishes as to

certain matters relating to the winding-up of the said

Company, aind that such meeting will be held on
day, the day of 191 , at

o'clock in the noon, at Montreal, In the dis-

trict of Montreal, at whldi time and plaoe, all the cre-

ditors (or contributories) of the said Company are

requested to attend.

Montreal, 191 .

Liquidator.

JURISPBUDENCE.

Held-—That where the Judge has exercised hiB

discretion uader s. 19 and refused to regard the

r«]urat of a majoritj' of the creditors and sharehold-

ers opposed to the petition, who did not offer or pro-
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pose to continuo busine.v., but intended to allow the
trust mortgage to be foroclosed, it should not be re-
' ived on appeal.

3. 'i"hat the refusal to regard the wishes of all the
unsecured creditors and the great nu.joritv of the
secured creditors and slnuvholders was not a rea-
sonable exercise ..f .judicial disc-rction und.n' s. 19,
and the appeal should he allow,.,! on that ground.

'

(Gushing Sulphite Fibre Co., .-57 Y.B.R., 254.)

3. If tlie liquidator wore to follow the directions
made at such ineoiing^. and the directions were un-
roasomahle. he may possibly be oivli^red to pav the re-
sulting costs personally.

(Brown -s C-.i^, ir Q.B.D.. 488.)

4 If the creditors pass resolutions, which are not
m tbe intc'nv^t of t'l," winding-up. but are for wme
other object, the liquidator may get the leave of the
Court to disregard the resolutions.

(Poole's Case. Cli. D., ,397.)

5. ^Mieiv the Master orders a meeting of cre-
ditors t,i be held for the discussion of specific ques-
tions in connection with a winding-up. there is no
right to diacuss other que-tions at this meeting.

(Snn T.ithographin!r To., r, O.W.T?.. .^09.)

62. In such rase regard shall, as to creditors, be had
to (he ainonnt of tl>e debt due to eaeh creditor and as to
shareholders or members, to the nninbor of votes con-
ferred on each shareholder or memb<>r by law or by the
regulations of the company.

2. The court may prescribe the mode of preliminary
proof of creditors' claims for the purpose of the meet-
ing.

Origins. — R.S., (1886). c. 129. s. 19; 45 Vict
c. 23. s. 23.

Theory.—S3. 2, 66, 154, 155.
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JURISPRUDENCE.

1 Lorsque, dans une assemblee de creanciers, la

majoriLu de tous les creai' m- , n'cst pa? pre>ente, on
doit siipix>ser que ceux qui sont absents ont voulu
sen rapporter a lopinion de la majority de ceux qui
^talent presents.

(Mathieu, J.C.S., Montreal, 188.5, La Banque

d'Echange du Canada vs Campbell, 15 R.L., 373.)

63. Whore any compromise or arrangement Is itropos-

ed liftwccii a coniiKin.v in course of l)einj; wound up
under tills Aet and tlie cri^litors of tlic coniiinny. or by
and l>et\veen any such creditors or any class or classes
of such creditors and the company, the court, in addi-
tion to any otJier of its powers, may. on the applica-
tion. In a summary way, of any creditor or of the
liquidator, order that a meetinsr of such creditors or
class or .las-ses of creditors shall l)c summoned In such
manner as the court shall direct

Origins. — G2-G?, Vict., c. 43, s. 3, in part.

Theory.—Ss. 36, 37, 131.

JURISPRUDENCE.

1. La transaction <'iitre lo liquidateur autoris6

par Ic juge et un reclamant sous la section. 61 S.E.

C, lie les crianeiers de la Compagnie en liquidation

et les autres intore-i?es ; elle no peut etre attaquee que
pour cause de nullite.

La loi 62 et 63 Vict., c. XLIII, qui permet la con-

vocation et la consultation des creanciors en certains

cas. n'a ni abrog6 ni modifie la section 61 precit6e,

quoiqu'elle y ait ajoute.

(B.R, Montreal, 1904. Ward vs Mullin. 14 B.R.,

4a.)
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64. If a majodty In luimber. representing ihree-
fourtl.s in value, of such cmmors. or class or cla.^^es of
fred.tors. present either in person or by proxy at s„,.h
meHinj.', agree to a- arrangeniont or compromlso .,,,0,
arran.^cn.ont or eo nl«. may be sanc^Ione.I hv .-.norder of the court in such case shall be binding en
all such creditors, or on such clas.s or classes of cr.Hli-
tors ...s the case may lH^ and als„ on the liqiUdat,,,. :n,d
contributorles of the company.

Origins. - 62-63 V.ot.. c. -i;]. s. 3, in part.

Thcory.-^s. 131.

JURISPRUDENCE.

1. Une compagnie mi liquidation, qui a transige
avec plusieurs do ^>s creancior.s et ri cotte transac-
tion est declaneo valido et executoire par la Cour
Superieure, la CwTipagnie a alors repris la direetion
do ses affaires et :.s pouvoirs du liquidateur ont
cesse.

Si elle est poursuivie, elle ne pent, par exception
k la forme, dleguer que la poursuite n'a pas eU au-
toris4- par la Cour et que le liquidateur n'a pas ^
mi? en cause.

(Bruneau, J.C.S.. Sorel, 1908, Beaualicmin vs
T.a Pi

. 1.. Xavigation du St-Laurent, 10 R.P., 41.)

65. In dircH-tinf; meetings „f ,v t„rs. contrihtitorie^i
slmrehold,.rs „r meinl«.rs ,.f the .-Minpanv to he held is
pnnidcl In this .Vet. the .oun n,ay either appoint a
person to act as chairman of such meetliiK. or direct
that a chairman l>e apiwintwl by the jx^rsons ontitKnl to
bo pr.'sent at such meeting: .-nd. in case the appointed
chairman fails to attend the said met>ting. the i>er.soa'«
present at the meeting may elect a chairman qualified
who shall perform the duties prescribed by this .\ct.

Origins. — 52 Vict . c. 32, s. 13.

Theory.—Ss. 27, 61, 152.
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66. No coiitrllmtoi'.v, <rcditi)r, sliiirt'lmliiLM-. or meinber
shall vole at auy imt'liii); unless i»fi'si'iit iM'isoiiall.v or
ri'iiri'seiili'd l>y person n.-iiiif,' under a wrlttoii authority,
tlktl with the chairiiian or liiiuidalor, to act as sik-Ii

ropn'seiitative at tht- nuH'tiiiv;, or Kt'iicrally.

Origins. -

c. 23. ?:. 18.

U.S., (1886), c. 129, P. 13; 45 Vict.,

Theory.—S. 62.

PRODUCTION OF PASS-BOOKS
67. .\t every meeting of the contJibutorles. creditors.

8hareholde"s or members, the liiiuidiitor shall produce

u bank i«as,s-book. .-ihowiig the amount of the deposits

made tor the company, the djites at wiiii^h suoh deposits

were made, the amount withdrawn and dates of sudi
withdrawal.

Origins. — R.S., (1886), c. 129. s. 37; 45 Vict,

c. 23, s. 41.

Theory.—Ss. 42, 148.

68. The liquidator shall also produce such pass-book

whenever ordered so to do by the court.

Origins. — R.S., (1886), c. 129, s. 38; 45 Vict.,

c. 23, 5. 42.

Theory. — S. 140.

CREDITORS' CLAIMS
69. When the business of a company Is being wound

up under this Act, all debts payable on a contingency,

and all claims against the company, present or future,

certain or contingent, and for liquidated or unliqui-

dated damages, shall be admissible to proof against the
company.
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-' IM ,as,. „f nui claiu, sul.j...<i „, a y roMiiM«,.u..y
"' .".• i.nli.n.l.l;,,.,! ,Mm.;,>;,... ,„ uhi,i, f,,,- ai.v -tUor
iVMM.M ,|,„.s n,„ i„,u- a ,-,.nai„ v,l,„., ,|„. -MMirt shall
"';';•'•'""•• >"o val,„. „. ,|„. sa,n,> ami th. a,u„UMl for
wliK-h 11 shall rauk.

Origins. - K.S., (i88tJ;, c. laSi, .. 56; 40 Vict,
c. !(., ?. 1 ; 45 Vict., c. 23, s. CO, in part.

Theory. — l. Sec: .^. 2, 75. :g, 80, 83.
^- A ]K'.'-<i,n, who lias iiunirrod liabilities aa trustee

for a Co.npai.y, l,a^ a right to he indemnified, in the
winding-up of the Company, a^jainst liabilities.

(Cox, 241.)

3. It i.h,. performance oi a contract becomes im-
possible on account of the Company being wound-
up, the person, with wliom the contract was made, can
prove for the damages consequent upon its non-pex-
formaiKv. i,„t cannot prove merely on the ground
that til,, win.ling-up com^itutt^l in -

elf a breach of
contract, inasmuch as permi?s=ion ni.^ht k^ o-iven to
the liquidator under the winding-up to perform the
contract. (Emden, 170.)

JURISPRUDENCE.
ALPHABETICAL TXDEX

Agent

.\ssiffiuiiont

Creditor

:

^

.Tudgment

S«?ured,

OostB

Damages
Deiwslt '

^^"'™<i '''''.''''.::::::::
10. n

"Evidence
^

Incorporation.. .

Jurisdiction *
I-ease '. " " " " j" ^

Letter of Credit

Payment " "
^^ j^'

Quantum Meruit jo
Sale, ooiiditional

Taxes "
4
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1. A ('i)iiiimii}, wliieli liiid tukuii a lease of a

quarry and covunaiiled for payment of the rent,

was ordored to ho wo)ind-np nti(1 tho leasehold in-

tciL'sl waa sold under the winding-up. On the ap-

plicntion of the lessor for leave l> enter a claim for

future r(>nl, it wius oniortnl that a claim sliould be

onteriyj for liic whole value of the future rent, with

tho qualilloation Unit the lo.ssiy .should not receive

more tlian the iunount which tJio Cnnipany inigld. be-

come liabli' t^) ])ay uiulor t:he covenant; the order to

W' without pixjudico to any applicjitiou to dissolve

the ('orui)imy. but no onl^-r of dissdution to oe made
witlii>ut not:i<'e to the lessor.

(Hayt^)r (Jranitc Co., Uw Hep., 1 Ch. App., 77;
;)r) L..T.. Ch. l.Vl: 12 .lur. N.S., 1 ; 13 L.T.X.S., .515.)

la. The claimants sold the Company a machine

upon an order signed by tiie Company, the condi-

tions of which were that the Company should pay a

part of the price in cash and the balance in instal-

ments payable with the last of them, and that the

title should not pass to the Company until the

moneys payable by thorn under the order, as well

as under any other orders which miglii be given by

the Company to the claimants, should be paid. At
tlie time of the commencement of the winding-up of

the Company, one instalment, the interest, and a

further sum for goods ordered after the first order

remained unpaid. The liquidator came into pors-

session of the machine, and sold it to H. subject to

an alleged lien in favour of the claimants for the

amount of the unpaid instalments only.

Held:—That the rights of the claimants under

the contract still existed, and they were entitled to

recover the full amount due under he terms of the

order out of the estate.
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((•ana.lmn Catncra >uu\ OptiLjil (;..., 2 M{
Cu',.) ••

v. A sfvnml cnnlitor ,s .ntitl,.! „, ,,,,„,, for the
'""""Mt of his ,M,t, as it -nuHls at l,lM. ni„.. wh..M Ins
<'I'"M, „ ..„t i„. without r.ranl lo >,.n,riti..s whidi
';'V'- Uv„ n.uli/,.,lhvh,.„,

l.,.,u,.,.nth..H,.n<Iin.rinof
J"- '•I"""- ^""1 if- h-IM;r ,,,|j,„li,,„„| „,p„„.

(Hrnvh Loa,!,,,;; Annoinv (;,,, Wn,;^:^.-, ,,i^,
^ -ne .sh.,,.,>,„,. Co., |.;., ,„,,(„ Lilian,,, h,,,,,^ ,

•' '^" ""^'^'" 'I' 'I 'i''l'l 'lilt; from a ft>in|)anv in
cours.. of uni,lin^r.„p .i,„., ,„ y,.^^ -^ neoes^ry -to
c-ompl..(,. his ,iU. ,nHl to (,ak,. fh,. ,h.ht o,.f of the
order and disposition of the assignor by giving no-
tuv to Ih,. oflicial liquidator.

(Wrtjf'i-h l/.adiii^r Annoiirv .Co.. Wniinre'.s case
Law |{op., r, K,,.. !>8I.)

"
'

-i. A municipality's right to prov.i a rlaini for
taxes against a Company in liquidation depends upon
a niunid,pality'.s ri-ht to maint.ain an m'tion there-
for. Ujder the Aesessment Act, this right of action
only exists wh,.„ the ta.xes cannot l>e reoovcrod in a
special manner provid«l for hy the Act and after
these sptx'ial nmnn..rs have hoen exhausted. Where
tl.erefore, a claim vra.^ made for arrears of taxes
against a Company in liquidation and it was shown
that, before the date of the winding-up order, the
taxes mi<,'ht liave Ikn'm. but were not recovered' bv
distress, the claim was disallowed.

(Ottawa Porcelain and Carbon Co., 'ji O.R., 679.)

5. The Master has the same .iiirisdiction in a
winding-u,p to try claims of unliquidated damages
arising out of a breach of contra<rt. a- he ivo„]d have
in an administration proceeding.
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(riiirkc \s riiion Fii-,' In-. Co., Cast^mV Case,

10 O.P.R., 339.)

a. CliiJiiis ail' indwil l)\ afliilavit'm tlie ordinary

way. 'I'll!' MlTuhnit, may U' niade Uy the creditor

liinisiir or -oriif prr-oii duly autlioi'izcd hy lii.iii, if

the latter, he tdiouh' state lii< authority and the means
of his i<now!e(lge.

(Hare's Case, 10 CI... 218.)

7 If a creditor, who makes a claim, will not sub-

mit t-o pnxliici' all t,h<' d'icuments in his possession

relating to liis claiin. it will ho disallowed.

(Constaniino|»l,' and .Mi-xandria Hotel Co., 35

Beav.. 3 lit.)

S. That there i- nothing in s. '>(> of the Dominion
Winding-up Act, wliich alters or interferes with the

Icr loci ninlniitiis; and thorol'ore, in tho case of a

lease entered into in Montreal, where the Quebec law

provided that on the insolvency of tho lessee, the rent

not yet exigihie hy the terms of the lease should be-

come so by reason of the insolvency of the tenant, a

claim for tlio whole rent to the end of the term must
be allowed to the lessors, in the liquidation proceed-

ings, which were iwing carried on under the Dominion
Statute.

(Rob,^ris,fn, J., Ontario. 1892, Hart vs The On-
tario Express and Transjportation C. 16 L.N"., 30.)

9. Wliere the taxed costs of a successful appli-

cation against a Company were directed to be paid

by the Company, which was being wound- up, the offi-

cial liquidator was held justified in refusing payment
of the costs in preference to the other debts of the

Company.

(Scottish Universal and Finance Bank, Ex parte

Ship, 11 .(ur. X.S., 619: Ch. ; 13 L.T.N.S., 738.)
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Pa. A Cuuipiuiy incorpoiattid hy a special Act
Rie not liable for tlic uxpeiisL' of procuring incor-
pomtion, in the abseiu.. of a provision in the Act
tiiat the Company shall be so liable, unless after in-
corporation they a^ree to pay such expenses; and
solicitors have no equitable claim a<.'ainsi a Com-
pany for the costs of procuring such an Act, on the
ground that the Company have taken l)ene(Il of their
services.

(Crown Mi.hial Hail Ins. Co., I8 Man. I,'., ,-)l.)

10. The declaration of a dividend, when the
Company is insolvent, contrary to s. 32 of the Act,

• and t.ht' appiiciition of such dividend in payment of
shares in full, cannot be allowed to stand, and, in
the winding-up, the sliareholders are entit.led to no
credit in resjKvt thereof.

(N'oi-thi'rn ConstnietioTifj. ;ritd.. 19, Man. I?.. r>2S.)

11 Shareholders in a loan Company, in answer
to a proposal from th« Company, paid tu the Com-
pany, towards the reserve fund dividends paid to
them by the ('ompaiiy and various other sums of
moni^y, with a vie^v to incr.mse the reserve fund to
the >anii' a.nmunt as the paid-up stook.

Held —Thixt such shai\'li(.lders were not entitled
to rank as creditors upon the assets of the Company
with the other creditors. d(iiK)-itors and debenture
holders, and that any claim they had a^inst the
Company and its reserve fuiul was subject to the pay-
ment of the debts of the Company.

(Aula.? Txjan Co., Claims on Reserve Fund 9
L.R.. 4fiS.)

12. Where a claim wa.s made for a certain mm
by a financial agent for negotiating the purchase
of a busines,* by a Company, and it appeared on the
evidence that the money claimed was to he paid on
the completion of the negotiation, but the negotia-
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tiou Imd not been complct^xl 'K,'fore the winding-up
of the L'cwnpaiiy, Uie claim wiki di.-aJlowed. witliout

prejiulce to tiie claimant applying for payment for
hi.-i stTvnctvs u]»on m quantum meruit.

(English Joint .SUH.'k Bank, Bmdlaugh's ca.«»,', W.
N. 18U., p 12.)

!'). Wlicre a sum of money wtw paid into a
bran<h bank, on tlie <ajne day on whicli the intelli-

gence arri\od tJiat the head of lie.' iiaJ stopped pay-
ment, and it appeared on the evidence that the money
was paid Inifore the message had been received, tlie

court rofusc<l to order the money to be paid in pre-

ference to other claims.

(Agra and MaMcnnan's Rank, Ex parte Waring,
W.X., 18(56. p. ;599.)

14. That a creditor is not entitled to ranJv for

the full amount A his claim npon the separate estates

of insolvent debtors jointly and severally liable for

the amount of tlie debt, hut is obliged to deduct
from his claim the amount previously received from
the estates of tlie other parties jointly and severally

liable' therefor.

15 That a person, who has realized ion

of his debt upon the insolvent estate of his co-debtors,

cannot be allowed to rank upon the estate (in liqui-

dation under the Winding-up Ac:, of his other co-

debtors jointly and sm-erally liable wnlthotit first

deducting the amount lie had previously received

from the estate of his other co-debtors.

16 That a person, who makes a deposit with a

bank wiU\- il= suspension, the deposit consif»ting of

cheque of third parties drawn on and accepted by
the bank in question, is not entitled to be paid by
privilege the amount of such deposit.

(Confirming. T^ M.L.T^.Q.B.. 407: Ontario Bank
vs Chaplin : In re ExebaTijre Bank of Canada. 90
CS.C. 159.")
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17. After the winding-up order, a judjjmont cre-
ditor of the Company cannot bring an action against
a coiitrihiitorv for {Miym.'iii ..l tin. luuouut uniKiid
on his *hare:». The wiiidiiig-u]) crdtr is a complete
bar to his rwowry and li,. ,uu-i come in with the
oth.>r CT.»dit<>rs nnd iwiv,. whatever may \m' coming
to him on a fair division of all available assets.

(Shaver v.s Cotton. 23 .\.h'., I5i«.)

IS. Whore a bank ha« UmtHl a letter of credit.
on the terms that the bills, \trhich thev agree to ac-
cept, are to be covered by bills of lading to a like
amouiit, suspension of paymenu by the bank- before
thciv has l>oen time for tlu' letter of credit to be
used, is not a brt'aoh or repudiation of contract; in-
asmuch as p<^rmission niifriil have been given to the
liquidators under the windinrr-up to negotiate the
bills; and a claim by the holders of the letter of
credit, under this act, for damages for the alleged
breach, was disallowed.

(Agra Maatenman's Bank, Tondenr's oase, Law
Rep., 5 Eq., 160.)

70. Clerlw or otiier persons in. or having been In the
employment of the company. In or about It.s bnslnwfs
or trado. shall be eollocated In the dlvldeml .sheet by
sp«.clal privilege over other oredltors, for any arrears
of salary or wages due and unpaid to them at the time
of the makiiiK of the wlndinn-np ordw, not exoeedlng
the arrears which have accrued to them daring the
throp months next previoas to the Ante of such order.

Origins. - R.S.. (1886), c. 129, s. 56; 49 Vict
c. 46. s. 1.

'

Theory. — 1. Tf nn officer or servant is engaged
at a fixed .^ipend for a certain term, and a winding-
up takes place before it= CTpiration, he will be en-
titled to provo for the valne of an annuity equal to
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th.' ariioiiiit of the salary for the remainder of the
h-rtn, ami in luJditioii he can also claim the pocimiary
value of any other benefits, which he would have
enjiiyfjil under \m emtTiwt.

(Emdion, 1(]4.)

JURISPRUDEHCE.

1. Till' expression "oilier j)ersoii" must be inter-

preted 08 meaning: Persons of a companionable cUae
or associate occupations.

(Ritchie-Hearn Co., G O.W.R., 424.)

But not aa meaning:

(a) An auditor (Ontario Forge Co., Townaand's
uase, 27 O.R., 230.)

(b) A person employed as a meohanioal export
and inspector of departments of the Company.

(Americau Fire Co., Dingman's case, 2 0. R.,

2!».)

la. That commercial travellers are within the

meaning of "clerks and other persons'" mentioned in

s. :o.

That a "dummy"' director, who is lu fact a com-
mercial traveller, is excluded from the above class of

preferred creditors, as it would not do to allow a
director to better his position by asserting that he
had not done his duty as a director.

(Lee vs Freidrnan, 14 O.W.R., 1139; 20 O.L.R.,

49.)

i'. Wliere the husiness is continued after the
win i ng-up ordei', and the former servants aire ac-

t tally .inployml. the old contract between the Com-
pany and its servant* continues in force, and notice

of ,discharge must be given them in accordance with
it.
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(En^'lUh Joint-Stofk Bank, llardin^-^ ca><.. Law
i<<-'p., 3 i-:(|., 311.)

•i. A (•<»inp.ils..rv wiiidiiiir-uii (liH-lmrges all sw-
Nam... iilth.-ugh Ui,. liquidaU.:-, without actually ou-
tiniun- iJie buisinws, «r.iplov. tJie servant* in anolo-
g'uis (lutif* v.-itli a vi.-w to nx>.>imtruction.

(MacKowulJ'H Cuso. av CD., ;«;(;.)

n. The law of sot-oir. as aUuilulHttTetl hy th,. . .nirU
whether of law or equity, shall ai-iJy to all. daUiw apoa
the fguite or the coiiiimiiy, aud to (.11 proittMllnKM for
til., nwvfry of (k.hia due or actTuIng du.. to tJu- rom-
l>auy at tl»e comnieucenu'iit of the .ludlug-iip in the
same maimer aiul to the same extent as If the busl
new of the company was not Mng wound up under
thU Act.

OrigiM. - R.S.. (1886). c 129, s. r,7 ; 15 Vict.,
c. 2.3, s. 60, in part.

Theory.—S. 100.

2. A ."wcuned debt can set-off against one that is
not secured, and a debt on l)ond against a debt on
simple contract.

(Emdon, 179.)

JURISPRUDENCE.

1. TJn d6p6t fait dans une banque est un prSt 4
la dito banque, et Part. 11!)0 C.C, qui rend incoui-
|>ensable la <lette nee d'un depot, n'empecho pa.s que
la somnie depoe^e soit componsce i)ar une dette due
a la banqiie par le deposant.

La compensation, entre une dette due k nne banque
et la creance rfeultant d'un d6p6t .\ cfttte banque,
pent s'effe<>tiier jusqu'a la «iornification de la requSte
demandant la mise en liquidation de la banque.

^."'".y" ^"'^ ^^ ^ '^*'^'''' ^'^"*^ ^sralement liquides et
o.xigibios.
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Cependant, le tenne d'une lettre de change ou

d'un billet est cense stipule en favour du cr^ancier

et du debiteur, et, partant, le faisenr ou I'endosseur

d'un billet escompie dans une banque, ne pent en

renongant au b6n^fioe da terme du billet, qoi n'est

pa? L-ncoiv ccliu, oompeus^ir ia detti' nej Je ce billet

par la somme qu'il a en d6p6t k la banque.

Bicn qu'un creancier d'uiiL' banque eu liquidation

ait le droit d'inter\enir dans une instance pendante

entre les liquidateurs et un debiteur de la banque

qui pretend que sia dette a ete eteinte par compensa
tion, pour survedller la procedure et prendre les me-
sures necessaires pour la protection de ses droit-, oe

cr6anoier sera condamn6 aux d^pens encourus par le

debiteur de la banque s'il produit, k I'encontre de

la demands de celui-ci, une contestation inutile fon-

dle sur les moyens, qui ont d6ja et6 invoqufe par les

liquidateurs.

(B.R., Montreal, 190a, Vanier vs Kent, 11 B.R.,

373) ;
(conf. 20 C.S., 545.)

2. After a bank has suspended payments, and

its insolvency is notorious, oompensation of a debt

due to the bank cannot be effected by a transfer to

the debtor of debts due by the bank to third parties,

where such transfer has been made to the debtor,

aft«r till' su^'pinisinii jiiiil within '.W days prior to

windinjj-up proceedings under the Winding-up Act.

This rule us not affected by the circumstances that

the amounts offered in compensation consisted of

monies deposited with the bank by -uch third par-

ties, for the special purpose of aiding the debtor

to meet his indebtedness to the bank, but not trans-

ferred to the debtor until after the suspension of

pn\Tnents.

(B.R.. Montreal. 1904, Communaut^ des Soeurs

de la Pro\'idence v? Kent et a,l.. 13 B.R.. 183.)
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3. S. 57 of the Winding-up Act. E.S.C., c. 129,
provides that " the law of set-oflE as administered
"by the Cburts, whether of law or equity, shall apply
"to all claims upon the estate of the Company, and
"to all proceedings for the recovery of debts due or
"accruing due to the Company at the commencement
"of tho winding-up, in the same manner, and, to
•'the same extent, as if the business of the Company
"was not being w'ound up under this Act."

Held: (reversing the judgment of the Supreme
Court of New Brunswick.)

That this section does not give a right to a con-
tributory to set-off an independent debt owed to him
by a Company against calls, made in the couise of
winding-up proceedings either for capital or double
liability.

(Maritiane BaJik vs Troop, 12 L.X., 1889, 16 C.
S.C, 456.)

•J. Where drafts and notes are placed with a bank
by a debtor of the bank, not as collateral security.

but for collection, the compensation does not take
place until the bank has received the aanounts col-

lected by them on such notes; and, in the present
case, the debtor liaving become in^-olvent before any
amounts were i-oceived on such notes, compensation
did not take place between the amount collected by
the bank and the debt due to it.

(Q.B.. Moiitroal 1S86, Exchange Bank vs Can-
adian Ba!ik of Commerce, 3 M.L.R.B.R.. -176.)

(Reversiiiir, 1 M.L.R.C.S., 225.)

3 Where one bank, creditor of another bank for

the aandimt oi a note discounted for it. received from
the bank indebted to it (then solvent) sundry drafts



2(M (71) DOMINION WINDING-UP

i:

3
its

for collection; that compeiisutiou took place in favour

of the creditor fivjni the momeut of the dolivery of

tlie drafts, and tlierefore tlie latter was not bound to

bring back to the estate what it i^eceivod on account

of the drafts, after the insolvency of the <.lobtor

bank.

T]iat compensation did not take place in favor of

the creditor for the amount of a draft i^ecedved from

the debtor bank, within thirty days before the com-

menctjinent of tlie winding-up order.

(Torrance, J., Montreal, 1885, The Exchange

Bank vs Canadian Bank of Commerce, 1 M.L.E.C.S.,

225.) (Reversed by 2 M.L.R.B.R., 476.)

6. Compensation' takes place, plena jure, of the

debt due by a shareholder in a Bankrupt Railway

Co., with a debt due by the Co., of the Shareholder

for arrears of salary as President of the Company.

(B.R., Montreal, 1868, Deliale vs Ryland, 12 L.C.

J., 29.)

Ca. Subscribers for shares in the Company are

not entitled in tlie winding-up to sat-off, against

their liability to pay up the shares, claims for goods

sjri '^td to the Company under such an agreement.

(Jones and Moore Electric Co., 18 Man. R., 549.)

7. Against a claim of a person upon the aasets

of a Company in liquidation, based upon a lease, the

Company cannot set-off damages, which it alleges it

has sufftred ait the hands of the claimant; and

allegations of such damages will be struck out upon

demurrer.

(Montreal Cold Storage, and Freezing Co.,

Mullin's claim. 4 R.P., 341.)

8. A shareholder set up that the Company was

indebted to him in a large amount, being for amount

due under one of the Company's policies upon prop-

ertv destroyed by fire, and claimed the right to set-

off ea<^h amount.
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Held

:

—That, in view of the provisions of sub-s. 2
of ?. 44 of the Companies Ordinance and par. 2 of
s. 14 of tlie Winding-up (Jiciiiiaiice, the s}iar.j]iolder

w-a? entitled to ?et-ofI sucli debt.

(Globe Fire Insurance Co., 3 H {{.. 2;5L)

f». A certiiicate of 238 shares of stock was issued
to one MeX. described as fully paid-up, pursuant to
an understaJiding between him iind the directors.

Ho paid for in shares, and accepted the certificate

knowing that 67 shares wore not paid for, bul believ-
ing that there was no further liability on him in
respect to them. I'here was no ovi.lence of any ap-
plication for them by him or any allotment to him.
Ho transferred c .> share, surrendered his certificate,

and g(,t a new one for 237 shares, and acted as di-
rector of tlie Company. His name was in the stock
ledger and ?fock register as a holder of 237 shares.

//rZ</:—That he was a sharohiddcr with a'l the
rights and liabilities of a shareholder and t?at he
was properly put upon the list of C(^.itributories for
the amount actually unpaid in respect of the shares.
McN. had paid $1,500.00, on a guarantee given for
the Company, and claimed to set off the amount
again-t his liability on the shares.

(Wiarton Beet Sugar Mfg. Co., McNeil's case,

10 O.L.i?.,219.)

10. A covenant or agreement with the Company,
to perform some future act still unperformed in
consideration for paid-up shares in an incorporated
Company, cannot be pleaded in set-off to a claim by
the liquidator of the Company against the shareholder
as a contributory in a winding-up proceeding for
the amount of tlie shares issued to and accepted by
the shareho'der and remaining registered in his name
upon the stock register although the shara? may be
de>Tribcd as fully paid up.
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(K.B., Winnipeg Hedg*; and Wire Fence Co., Ltd.,

1 D.L.R, 316.)

11. The misfeawmt oannot f»et-off money due
from the Company against sums due for miBfeaaaooe.

(PcUy's case, 21 CD., 492.)

72. The court may fix a certain day or r-erUiiu days
on or within which creditors of the company may send
In their claims, and may direct notice thereof to be
given by the liquidator, and determine the manner In

which notice of the day or days so fixed shall be given
by the liquidator to the creditors.

Origins. — R.S., (1886), c 129, s. r.9; 45 Vicr.,

c. 23, s. 62.

Theory.—Sa. 76, 80, 181.

FORM
Motion to Fix Delay for Filing Claims

UNDER THK WINDINO-UP ACT
Province of Quebec, "1

District of Montreal.
[-

No.
j

In re

SUPERIOR COURT.

and

In Liquidation.

liignldator.

.MOTION OK TlIK I.Ii.»riI>ATOI!

:

Th.nt .1 delay of lliirty days lu- flxpil witliiii \vhl<'h

creditors ^f said Company shall send In their claims,

after inserfloiw in one frt'iK'li and oii!' t-nKlisli news-

paiM-rs pnhllshiHl in tlio City of ^fontroal: the whole
with costs.

Montreal, day of , 191 .

Attorney for the Liquidator.
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JirBISFBTmENCE.
1. Double ranking is not permissible on the

liquidalic ii ol a Company.
Tlie sureties for a debt due from a Company to

their principal are entitled to rank on liquidation if
Ihey pay the claim before the claim is filed by the
principal; but if the principal proves nis claim, the
sureties cannot also prove but upon payment they
would be subrogated to the principal, at the date of
payment.

2. Where under the terms of a guarantee, a cre-
ditor of a Company had the right to compromise his
claims against the Company, and still hold the
sureties for the balance, the sureties are nor
enntled to rank on the liquidation of the Com-
pany after a compromise liad been entered
into between the liquidator of the Companv and the
creditor, for a balance for which they are responsible
to the creditor, since the creditor himself would not'
entitled to rank after the compromise was made, tie
compromise being in satisfaction of all the claims
against the funds in the liquidator's hands, and the
rule being that the sureties can have no higher rights
than the creditor himself had.

(Strafford Fuel Co., Ltd., 8 D.L.E., 146.)
73. The Uquldator may give noUce in writing to

creditors who have sent In their claims to him or of
whose claims he has notice, and whoso claims he con-
elders should not be allowed without proof, requiring
Buch creditors to attend before the court on a dav to be
named In such notice and prove their claims "to the
satisfaction of the court.

2. In case any creditor does not attend in pursuance
of such notice his claim shall be dlsaUowed, unless the
court sees fit to grant further time for the proof thereof.

3. If any creditor attends In pursuance of such noti-
oe, the court may on hearing the matter aHow or dis-
allow the claim of such creditor In whole or in part.

Origrins. - E.S., (18S6). c 129, s. 59; 45 Vict,
c. 23 e. 63.

Theory.—S. 83.
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JURISPRUDENCE.

1. S. 16 of the Bank Act. 1890, 53 Vict., c. 31

(D.), providing tliat ''no person, who is not a di-

"roctor, shall be allowed to inspect the account of any

"person dealing with the bank," does not enable a

bank to refuse to diiiclose its transactions with one

of itiJ cusliomers, when tlio propriety of those trans-

actions is in question in a Court of law between the

bank and another custcwrn'r who attacks thorn, and

shows good cau?« for rp(]uiring the information he

eeeks. The Company had an account with the bank

(claimant), and the manager of the Company (who

had power to sign not«3 for the Company) had also

an account at the same office of the bank. The

claim of the bank against the Company in winding-

\ip prnpo.'ylings included a number of promissory

notes mado by the manager and indoTsod by the

Company. The liquidator showed that notes so made

and indorsed bar! been charg.^l at maturity to the

Company's account by the direction of the manager,

and that renewals of these notes formed part of the

bank's claim:

—

HrJd -.—That the liquidator, in examining the

agent of t!io bank for the inin|>oso of showing that

the original consideration for several of the notes,

included in the bank's claim, was an advance to the

manager for his own private purposes, and that

the agent, knowing these notes to ibe the private

debt of the manager, had. at his request, charged

them to the Company's account, was entitled to refer

to +ho manager'- own account with the bank, though

the manager wa.s not a party to the proceeding;

more especially as the bank had set uip certain trans-

fers of ca-h from one acconnt to the other as justify-

ing them in charging the Company's accoirat witii

the manager's liabilities.



creditors' ( LAIMS (74) 200

2. That 'luTe wiv- nntliiiiu- lo jirovciil Uie liqui-

dator, wlio stood in liie i.lncf of the Company, from
iiiipciuiiin;,' the consideration I'or the notes olfeivd

in proof by the bank, jnst as the ("omi)any itself

niijiiit Jiav<' done, but no liirihcr.

;i. That periodical ackiiowL-dgmonts gi\fn \,\ tlie

manager to the bank of the correctness of the Com-
pany's accoiiut. conlil not ]»• set up as a bar to an
impiiry into the account, uhcir spi'<'ilie errors in it

wore chargcid, to the knowledge of the bank.

{D.C., Chathajn Banner C; Bank of Montreal's

Claim. 2 O.L.R., 672.)

74. After the notices rcijuireil lij tlic two last )>re-

cediu« sec'tioiis have lieeu slveu. ami the resi)eetlve Uuitw
therein spiviHed liave e.xpireil. and iill claims of widen
proof has lieen riMiuired h.v due iic.ti<-<' in wriiini: l«y the
liquidator in that liehalf have heen al!<>w.'<l or disallow-

ed by the court in whole or In iiart. the liijuidator may
dl.'itrlbute the ass<>ts of the <-oniiiany or any part thereof

amons the t>ersons entitled thereto an4l without refer-

ence to any claim apiinst the <<-mi>any which shall

not have then l)cvn sent to tli(> liiiuidator.

2. The liquidator shall not he liable to any person
whose claim shall not have U-en sfut In at the time
of dlstrlbutinR such assets or part tlierf>of for the assets

or jiart thereof so distributed.

''rigins. — R.S., (1886), c. 129, «. 60: lo Vict.,

c. 23 P. C3.

Theory.—S. 93.

JURISPRUDENCE.
1. "If the liquidator had knowingly and wil-

"fully left unpaid a debt, of wliicli he had notice, I

"am not prepared to say that lie is not personally

"answerable to the creditor who has been unpaid,

"because the liquidator has violated a plain statutory

"duty to pay the debts pari passu out of the assets

"of the Company, as they came to h:R hand."

(London and Caledonian Co., 11 CD., 140.)
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75. Ill case any claiiu or claims sluiU 1h> sent, iu to

tlio iiiniiilator alifi' any jiarilal ilisiril>ulliiu <>{ the

asst'ts «if tlif couipany, hucIi rlalin or clalnis, subject

til [irool' nn<l allowance as riHiiilrc<l by tills Act. shall

rank with oilier dali is of criMlitors In any future dis-

tfiliiition of assets of the couipaMy.

Origins. — K.SJ., (IS8U), o. 129, 3. GO; 15 Vict.,

e. 23 s. 63.

Theory. — S. 69.

SECURED CLAIMS
76. If a crtslitor l)ol<ls security upon the estate of the

coiniiany. he shall aj>eclfy the nature and amount of

siuh security in his chilni, and shall therein, ou his onth,

put a siH-cllled value thereon.

Origins. — R.S., (1880). c. 129. ?. G2; 45 Vict,

c. 2:i s. (},-).

Theory.—Ss. 70, 79, 83.

JURISPRUDENCE.

ALPHABETICAL INDEX.

Cheque 2

Costs 16. 17

Creditor, secured 10. 11. 12. 14. 15, 16a

Crown prerogative^ 5. 5a. 0. 6a, 7, 9

Deposit -• ''

luterosr. ^

Jurisdiction l^

Liquidator, remuneration of lf>

Mechanics' Hen. . .. 8, 8a

Xotoholder ^

rayiuent 1

Salary 9»

Surety 3

Taxes.. _..... 13- 13a
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1. Tliat a person, wlio lins realized ii portion of

hia debt upon the insolvent estate of his co-debtors,

oimncit he alluwol to rniik ujnui tiic e>liit-i' (in Ii-

quiilation uniliT lix' \Viii>liii:.'-ii|> Act) i)t' iiis other

co-<k'btor~ jointly and «ivi';'al!y lia.l)lf uitlnmt first

(loihic-tin^ till' ainniiiit li • li:i- i)rrvii)ii»ly rccfivod

from the estate of his other co-debtors.

(Ontario Bank \-: Chaplin, -.'o C.S.C. l'>2.)

2. A person, who niakc.-i a deposit with a bank

after it^ siispon.<ion, tlii> il<ij>osit consisting of ch.'ques

of third parti. 's drawn on and accepted by the bank

in (jno-tion, i- not entitl<-d to t>o paid by privilege

the amount of sucli deposit.

(Q.B., Montreal. 18S0. Ontario Bank vs Chaplin.

5 M.L.R., B.R., 40r). (Conf. by Supren:e Court, 20

C.S.C, 152.)

3 A person, who has guaranteed a debt of the

Company, may prove in respect to his liability to be

called upon to make payment under his guarantee,

even though payment has not yet been made by him.

The claim which he proves ia practically a claim to

indemnity.

(Dalmafs Case, 3.S W.I?.. T52.)

4. Inter ' by money represtMitiiig tlio

gage of partiv'uhr creditors during the winding-u;p

proceedings fal - into the mass and cannot bo claim-

ctl by such cndi nrs.

(Arcliibald, J.( S.. :Moiitreal W02. Bulmer and

Bros., 22 C.S.. 16.)

5. An insurance Company, in order to deposit

$r)n,00n.00 with the llinist^'r of Finance and rfv^ivp

a license to do business in Canada, according to the

provisions of the Insurance Act (R.S.C., c. 124),

deposited the money in a bank and for^-arded the

deposit receipt to the minister. The money in the
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baiik liww iiiUii-.-i \\h ill. U\ ,iri iiil;:riiiflit. wa~ rnviv-

cJ bj iliL' C'uuipau}'. 'i'iie bank liaviiig fuileil, Uie

(JoMTIlllKlU elaillicil litiyilli'lll ill lull <>i Lllis llloIh'V

ait luoiicv il.jM>>ili'(l bv tJit-' C'niwii.

JIilil:— ( U'MTsiajr ihi' jii(l;i'mi-ut iipjx'iii'il from,

5j; I.N.JJ.Ii'.. .iii):

'I'liiiL 11 v\ii- lutl till' tiioii.'v 111 tile Crown liiit held

by the Kinaiicv MinisU-r ui Unust lor tlio C'iiiiii>aiiy ;

it wa-s not. ilicrt'loit', -iibjivt i"- tlu; prorogatiM' of

j)avin('iir ill lull ill jiriorily In irthcr crwlitois.

(Mantuiie Bank vs The Queen, 1< C.S.C, G37.)

on. 'Ilk' Ciiiuii pivrogutivesi can only bo taken

awav liy ixpiv:.^ -tatuioiy ciuiftMieiit. Therefoie, Her

Maji'-iy'- nirht to payment in full of a claim against

the assets of an insolvent, bank in priority of all

other creditors, is not interfered with liy the provi-

sions of ihe Bank Act ( U.S.C. , e. 120, s. ','.))

giving uui-e-liolderb a I'lrbt lien on such assets, the

I'rowii not beiiii; named in suiii enactment.

//«/(/: (Per Wynne) :

'I'lia! uiiiii r lei.nslat'on of the old Province of Cana-

da, lift, unrepealed v the B.N. A. Act, no such prero-

;::;ti\e enuld !>e e led in the I'rovinces of Ontario

iiiil (^lehio; the -urt would not, therofore, be justi-

fied in holding uiat such a right attached, under the

H. N..\. .\er. in one Province of (,'anada, which does

not oxii.f in them all. (Maritime Rank vs The Queen,

17 CS.C. 65T).

(!. The Bank of l*. K. Island become insolvent,

and a windinfr-up order was made. The bank was

indebted to her Maje.siy in $D;i,49i.20, public money

of Canada on deposit to the credit of the Receiver-

General. The fii'st claim filed at request of the

respondent (liquidator of the bank) interfered with

the provisions of the Bank Act (R.S.C., c. 120, s.

79), jjivinpf note-holders a first lien on such assets,

the Crown did not esjiecially notify the liquidator that
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llcr .Mii,ii->i\ woiilil iii!-i>i iijion lh<' piiviloj;,; uf being
piii'i III I'litl. 'I'wi, .li\iil(iiii|s (.r I.*) |M'r ceiil. i-aeh were
uftciHiinl- paiil. and on tho 88th Febniarv, 1884,
tiKTt; wii-i ;i balance 'lui' "f .Htlo, riti.!).".. niiil ivp'n-
dent was notified thai Her Majesty int."iid>-d t-) insist

iij)on ih.' prerogative iiRhi to h; paid in I'liil. At
tliis time, tliere was on hand a snni sufficieni t-o pay
the claim in full. The Supniiir Conn ( i'.H.T.)

lield iJiHl Her Majesty the Qui-cn. represented hv the

Minister of Finance, and the Rec«'ivcr-General. had
no prerogative or ot.h«r right to rweive dividends as

an ordinary ( roditor of tlie bank.

i.a. //«/-/:— treversiii^r iJie judgment appealed
from ) :

That tlie Crown, claiming as a simple contract
creditor, lias a right lo priority o\er oiuer irutlitors

of e(|ual degnv. 'I'lii. .derogative privilege l)elong.s

t-o the Crown a>< r(>[ire-^enting the l)on\inion of Ca-
nada, when <ilatiiiing a,s a crcjitor of a provincial

Corporation in a provincial Court, and is not taken
away in procci-<ling. in iriwijvcney by 4."> Vict., c. 23.

^ That the Crown had not waived its right to
be preferred in this ca,s,' by llie form in which the
riaim was made and by the acceptance of two divi-

dends.

(The f^ncen vs Bank of Nova Scotia IIC s"c
1.)

8. The commencement of a inecbaniiti lien is

coincideni with the commcncfiment of th. work. Lirins

claimed by different lien-holders were in respect of
the work done in building upon the lands of a Compa-
ny pribr to the date of the service of a petition for

the winding-Tip of the Company, but some of the
<laim-. for liens were not registered until after that
date, tliongh all within ."0 days after the commence-
ment of the liens:
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//</(/ .—'riiai nil llic in'iiy i-\i*U'd li.\ I'orw <>!' Uie

Mivluuiivs' l,i)ii Act iHior 1j> tilt' si>r\ic.' i>r i\w pt'ti-

tiou, iuiil tht'ir t'l'lii.ii V ami |iii'«i'ili'iu'<' wi-rc iioC

(lixtiirlicl liy lilt sii()^.Mjiu'iil .uiiiling-U[» proci'*'' line's,

ami llic iii'ii-h()hiurs liail u valid I'laini jitiiuJiiiii'

upiiii tin' land and to be paid in priority to urdiuaiy

^n^litors.

(Clintdii Tioslior Co.. 1 O.W.N., H5.)

Sa. The holders of nn-i !mnii>" liens filed nj,'aiii.st

mineral elainis owned by a Company, which was

subsequently ordered to be woinul up, recovered

jud^Mneiit thereon in a County Coun u the day ou

which the windiiijj-up order was made. In the list

of creditors made up by lb' liquidator the lien chii"

mants did uot appear as seeured creditors, bui as

judgment creditors. The winding-up order was made

on the petition of 11., a surveyor who held the field

notes of the survey made by him, and who afterwards

proiwsiil that the advances the moneys necessary to

obtain Crown grants of the claim-s and retain a lien

on them until he was paid; the liquidator applied

to the Court for leave to accept the proposal, and an

order was made, without notiie to the lien holders,

givinj: H. a first charge on tlie claims for his debt

and the amount advanced aft.'rwards on H'- applica-

tion, an order was made, on notice to the liquidator,

but without notice to the lien-holders, that the

claims be sold to pay his marge. The lien-holders

did notappial from either of the i.ast orders, but

applied for leave to enforce their .se(!urity, and that

be declared to have priority over H.

HeZ(/:--That the order giving H. priority over

the lien-holders was made without jurisdiction, and

f'e lien holders were not bound by it.

(Ibex Mining and Development Co. of siocan, 23

C. L. T. 301: 9B. C. E. 557).
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!». I'iKhr ,<. T9 of tlic Hank Act, H.S.C. < VH),

til)' not«'-hol(lpr-i liavi' thi' tlr-t li'-n on thl^ assi-is of

an iriwilvtmt hank in jtrioii!!. tu the Cruvn.

(Iyi<iuiilntiiiv Maiiliiiic Hank vh Kwvivt-r (Jenera!

(.f N<'w-Firiin»wick. >'(> C.S.C . HIK'i.

)

9a. ( lainis for arrears of .-alary, madi' by :>' i-on^

occupying the positions of president and vi. e-j>r<.'-

sident of a Company, such sahiry bcin;; made payable

under rei-olutions duly passed therefor, are valid;

and upon the liquidation of the Company are pav-

able in priority to the claims of the K^t'ral body of

creditors.

(Faiio v8 r^angiey, 20 C. L. T. 0; 31 (). R. 251).

10. A crwlibor, whose debt is guaranteed by wnse

third party, is not to be cotuidered a secured credi-

tor and bound to valu*; the guarantee as a security,

even if th« Company has contracted to indemiiify

the surety.

(Sheffield Hank vs Clayton, 1 Cli., G21.)

11 Creditors holding fully securwl claims and

content tt) rely on their security, without seeking

to ahare in their distribution >f the other assets, can-

not be wmipelled to file th.'ir claims in winding-up

procewlings under the Dominion Winding-up Act,

R.S.C., 188(i, c. 129, and hare them adjudicated

upon therein; and where such creditors, without any

attention to submit to such adjudication, had filed

with the liquidator affidavits .stating tlieir claims

as fully secured, leave wai^ given them to withdraw

the same.

(D.C., Ontario. 1902, Brampton Gas Co., 4 O.L.

B., 509.) (8 R.L. n.s., 515)

12 A person, who borui fide takes a aecority in

the ordinary course of business frarn an incorporated

Company, is not bound to inquire into the regularity
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• "I tiui dirtx-toi's" proct'edings ieadiug up to the giving

of tlio security; lie is uiiuitlod tu assume that every-

thing has been done regularly, iu this respect, a

shareholder stands on the same tooting ae a straug&r.

(Jaclison vs t'aimon, 10 B.V.ii., 73.)

l;i. Where t'le liquidator r>itains possession of

the property with a view to sale, he may be ordered

to pay taxes sabseijuently I'oUowing due as part of

the expenses of the wimling-up.

(National Anns, 28 CD., 474.)

13a. Taxes imposed before the winding-up of a

Company has commenced can only rank as ordinary

debts, in the absence of statutory lien or charge, but

taxes imposed after the commencement of the wind-

ing-up must be paid in full, as part of the expenses

of the winding-up, if tiie liquidator has remained in

possession, and such possession has been "a bene-

ficial occupation''.

(Ideal House Furnishers, Ltd., 18 Man. R., 717).

14. A secured creditors, who realizes his security,

may apply the proceeds towards payment of his

principal, interest and oosts-, but he cannot apply

the proceeds first in payment of interest due after

the winding-up and then in r-jductioii of principal

ami prove for the balance.

(Ijondon-Windsor, etc., Co., 1 Ch., 639.)

15. On a petition of a mortgagee, asking for the

liquidator's reconveyance to him of the Company's

equity of redompticm in th^' moi-tga.go<l property, the

Court has jurisdiction to make the usual order of

forpolosure or sale.

(Essex Land and Timlx'r Co., 21 O.K., 367.)

15a. Held:—That the Ontario Bank was entitled

to certain securities assigned to them by the insolvent

Company notuithatanding notice of the assignment
had not been given to those liable on the securities.

(William Hamilton Mfg. Co., 1 O.W.N, 61) (aff.

by 1 O.W.N. 421.)



sEciuKi) ( i.uMs 1 79; 217

Iti. I..1 ivimim'.ratinn .i 1,.. f,,,is ,iu Ii(,i,ubtour
et de ses avocat?, agissani eu vertu du present acte,
^T.iiii !;.M-s coiiiTmlicioin^nu'iit a\vc W< parti.s iu-
tercssues on kuird procu reins, si des ercancier.s s'ob-
jeeient a la feuiilo .le divi.lei.des telle que preparee.

(Telher, J.C.S., 190(i, Montreal, The Laurie En-
gine Co., and Mackie, 8 R.P., 59.)

1^ Wliere an action is conuuenced, before the
winding-up, and is continuod by the plaintiff, after
the winding-up, by leave of the Court, the plaintiff
has not a preferred claim for his costs, uut i.= in the
same position as if he had pro.^Hited his suit to judg-
ment, before the winding-up, i. e. he must add his
costs to Ills debt and rank for tliem.

('I^hurso New Gas Co., -12 C. D., 486.)
77. The liquidator, umler the authority of the courtmay either eousent to the reteation by the creditor ofthe praiK^rty and effec-ts c„n«tltutb>« «„oli security oron which It afctaxaiea. at such speclfl^ mlue. or he may

require fm,,, such creditor an assigimient and delivery
of such security, property and effects, at such spedfled
value, to lie paid by him out of the t^ate so soon as
he has realized such security, together with Interest on
such value from the date of hllng the claim till pay-
ment.

Origins. R.S., (1886). c. 129, s. 62: 4.5 Vict
c. 23. s. 65.

Theory. — S. 82.

78. In case of such retention, the difference between
the value at which the s<'.urity is retained and the
amount of the claim of such creditor shall be the
amount for which he may ranic as aforesaid.

Origins. R.S.. (1886). c. 129, s. 62: 4", Vict
c. 2.]. s. 6.5.

Theory.—S. 88.

79. If :, creditor holds a claim based ui»on negoti-
able instriunents upon which the company is only in-
dlrcvtiy or secondarily liable, and which is not mature
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or exigible, such creditor shall be considered to hold

security within the jneoDing of the three hist preceding

secUous, and shall put a value on the liabllltv of the

person primarily liable thereon as Deing his security

for the payment thereof.

2. After the maturity of such liability and its non-

paymt-ut. he shall be entitled to amend and revalue

his claim.

Origins. — U.S., (1886), c. 129, s. 63; 45 Vict,

c. 2:'), s. 65.

Theory.—Ss. T6, 83.

80. If the security consists of a mortgage Ui>ou ships

or sWpplng, or iii)on real property, or of a regiBtered

Judgment, or an execution binding real property which

is not by some other provisions of this Act Invalid tor

any purpose of creatliig a lien, claim or privilege upon

the real or personal property of the company, the prop-

erty of the company, the proi^rty mortgaged or bound

by such security shall only be assigned and delivered

to the creditor,—

(a) subject to all previous mortgages, Judgments,

executions, hypothecs and liens thereon, holding rank

and priority before his claim; and,

(b) upon his assuming and binding himself to pay all

such previous mortgages, Judgments, executions, hypo-

thecs and Hens; and,

(c) upon his securing the estate of the company to

the satisfaction of the liquidator against any claim by

reason of such previous mortgages. Judgments, execu-

tions, hypoitli6C8 and liens.

Origins. — B.S., (1886), c. 129, s. 63; 15 Vict.,

c. 23, s. 66.

Theory.-—S. 84.

JTJKISPEUDENCE.

1 Where debenture-holders, in a suit against a

Company to enforce their mortgajre security, obtained

the appointment of a receiver oefore, but subse-

quently to an application for. an order to wind-up

the Company, and there was a dispute between the

receiver and the liquidator in the winding-up as to

what property was conveyed by the mortgage, and
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tlio liquidator had ohtuinwl liberty to dispute iu the
.^iiit till' validity of ihe iiiort<,'ayi% the Court declin-

ed to disdiiwge llu: receiver, to appoint the liquidator

rceeiver in his place.

Order, appointing receiver in a debenture-hold-
ers'" suit, varied by iiniiiuig property to be received
by him to property C(.n\eyud by the mortgage secur-
ity.

(New Brunswick, 1901, Bank of Montreal vs The
Maritime Sulphite Fibre Co., 3 X.B.R., 338); (8
R.L., U.S., 480.)

3. A Company being in liquidation, the mortga-
gees went into poss<.>ssion prior to the issue of the
windiiig-ii,p order. On an application to restrain

the mortgagees from selling under their security,

objection was taken that the attendance of the mort-
gagees on the aipplication and the approving of the
winding-up onlor was such a taking part in the
winding-up as gave the Court jurisdiction to restrain

them. This being overruled, the liquidator sought
to restrain the mortgagees from selling without the

sanction of the Court, on the groTind that such sale

would be a "proceeding against the Company" under
s. 23 of the Winding-up Act, R.S.C., c. 144

:

Held:—That the mortgagees were proceeding
rightfully.

(B.C., Tie and Timber Co., U B.C.R., 81.)

3. A secured creditor has a right to apply for

and obtain leave to bring an action to enforce his

security.

It is not optional for secured creditors to either

prove his claim in a winding-up or else proceed with
an action to enforce it. and if lie does ccnimonce an
action, it is .still under sect. 63 et seq. of the Act.

(C. Slip.. B.C.. 1903. The Lennra Mount Sicker
Copper Mining Co., 9 R.L., n.s.. ,549.) ( 2 Can.
L.R.. 423.)
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81. If ihore are luorlsust'^, judgiufiits. exei utious,

hjiiothws, or llt'iis uiwu such shii)s or Hhipiiiii!; or real
Iiroporty substxiuout to tlios*- or wucli eri'tlltor, he shall
only obtuiu the proiierty.

—

(a) by consent of the Mubseiineiitly secured creditors;

(b) uijon their tllinj,' their claims sin-cifyin;.' their
security tbereou as of uo value; or.

(c) upon his paying them the value by them placed
thereon ; or,

(dj uiiou his securing the estate of the coiupauy to
the satisfaction of the liquidator against any claim by
reason of such sub8e<iuent mortgages, judgments, exe-
cutions, hyiK)thecs »ud Hens.

Origins. — E.S., (1886), c. 129, s. 63; 45 Vict.,

c. 23, s. 66.

82. Upon a .secured claim being filed, with a valua-
tion of the security, the liquidator shall procure the
authority of the court to consent to the retention of

the security by the creditor, or shall re<iulre from him
an asslgnnjent and delivery thereof.

Origins. — E.S., (1886), c.l39, s. 64: 45 Vict.,

c. 23. s. 6r.

Theory. — S. 76.

DIVIDEND SHEET
»3. in the preparaUou ol tlie dividend sheet, due

regard siiull be had to the rank and privilege of every
creditor, but n< dividend shall be allotted or paid to
any creditor holding security upon the estate of the
company for his claim until the amount for which he
may rank as a creditor upon the estate, as to dividends
therefrom. Is estaliJlshwl as herein provided.

Origins. — R.S., (1886), c. 129, s. 64; 45 Vict.,

c. 23. ^=. CS.

Theory. — Ss. TO. TS, 126, 137, 168. 181.
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84.
sh;\}\ lip (TcntiHl

—

N" Ik'ii or iirlviloK

<aj up.in iho iv:.l ,:,. lersonal i,ru. rrtv of the
cou.,,anv. r.,r th. a.u„u>K ui :,uy jn.'gm „t' debt, or

*

of the u.u.res, .i.ere.n. 1,, th. i.s,„. .„ ,, .im.rv to
the sln.ni, .., an.v wri, or exceu.luu. or bv lewin-
upon or seizhg un ! r -uh w,lt the eff, et< or
es-tate of the t.-ouipa!i.v

;

(b) uiwn the real or persoiial jrope.ty of ih-company, or u,K,n any Johts „ue or a.cTuu,. orbecoming due to the company, by the flii,,.- orregistering ot any m.«.oru, or .mnut' „ i^dg-
iuent. or by the Issu.- or takm« out ot anv attach-ment or jramishee order or otl.er pro.^S' or pro-

If bofore the payment over to the plaintiff of tie moneysa -t mlly levied, paid or r.^.elved under sneh writ, mem^
rial, mmute. attachment, sartilshee order or other processor proceeding, the xvlndlng-up of the business of the com-
I-any has (xmimenoed: Provided that this se,.tion .shallnot affect any Hen or privilege for costs which the
plaintiff r.osse.sses under the law of the provi.K'e in
which .s-uch writ, attachment, garnishee order or other
process or proceodhig was Issu.hI or talcen out.

Origins. - :-S Ed. Vri. o. 75. ... 1 ; R.S.. (1886),
0. IW. .. 6fi:45 Vict.. 0. o;?.

s. 09. in part.

Theory. — S. 80.

JURISPRUDENCE.

_

1. A winding up order docs not def.at a valid
lien, claimed by the solicitor of the Companv on do-
cument., belonging to the Company in his hands, be-
T"iv the service of the p'tition.

(Capital Fir,'. 24 CD.. 408.)

2. S. 84 of the Winding-up Act. R.S.C. 1006. c.

144. docs not applv to mechanics' liens. The lien-
holders had, thcr<>fore. prefeirntiiil claLni.s upon the
a&gets of the Company in liquidatiton.

(Clinton Tre.^her Co.. 1 O.W.N".. 44.5.)
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3. Sub-s. 1 of s. 84 of tlie Winding-up Act, R.

S.C., 1906, c. 144, so far as applicable to tlie rights

of an execution creditor, under a writ of execution

' against tlie gomls (»C a coiiipaiiy plac.-d in the slierill's

hands, after the commencement of the winding-up,

L- not ililforent in effect from s. 66 of the Winding-

up Act as it stood in th'.' former revised statute of

1886, and the execution creditor cannot proceed to

realize his judgment out of the goods of the Com-

pany.

4. Quaere

:

—Wiat woaild be the result in a case

where die sheriff; had sold the goods and had the

proceeds of the sale in his hands, when notice of the

petition was sen-ed ? Under the Act, as :t stood be-

fore the la>t n^vnsion, the money wouM have gone to

the li(]uidator, but, to obtain that result under the

present Act, sub-s. 2 of s. 84 would have to be read

into sub-s. 1.

(Ideal Furnishing Co.. 17 Man. R., 576.)

5. iThe defendant Company leased a house to the

plaintiff, the lease containing a clause, "Provided

that if the lessors obtain during the said term an

offer to purchase the said premises, before accepting

the same the lessee shall be given the option of

purchasing on same terms as in said offer". Subse-

quently an order for the winding-up of the defendant

Company was made, and the liquidator sold the pre-

mises without giving the plaintiff an opportunity

to exercise his option.

Held:—That the winding-up order did not in any

way cut down tlie rights of the plaintiff or change

his position; that the liquidator was authorised to

sell the premises, but only subject to the terms and

conditions of the lease; and that he was bound to
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submit to the plaintiff, who had not waived his
rights, the offer received, and, not liaving done so,
the defendant Company were liable in damages,
notuithsfanding that the plaintiff was aware that the
liquidator was making efforts to sell the premises.

(McCarter vs York County Loan Co., 10 OWE
165).

CONTESTATION OF CLAIMS
85. Any liquidator, creditor or u..iitrii>utory, or share-

holder or member may object to any claim filed with the
liquidator, or to any dividend declared.

Origing. — 52 Vict., c. 32, s. 15; R.S., (1886),
c. 139, s. 67; 45 Vict., c. 23, s. 70.

Theory. —Ss. 69, 88, 90.

2. Unliquidated damages, arising otherwise than
by rea.^i.n of contract, promise, oj- breach of trust,
are not provable against an insolveat Company un-
less or at least a verdiot ha.^ l>.,>en obtained before
the winding-up.

(Emden, 171.)

JURISPRUDENCE,

1. Shareholder of a Company, from the day on
which it is put in liquidation, must be considered a
creditor, on a eont.'statiou of a claim made against
the Company, and he is entitled to demand, by di-
rect action, what he might have dananded on a
contestation of a claim against the Company.

(C.R., Montreal, 1904. Ward vs The Montreal
Cold Storage and Freezing Co., 26 C.S.. 310.)
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n

2. In proceedin<rs un.Ier the winding-up Act, a
claim by a shareholder against an insolvent Company
for Mil luinHiiit :ili<'^Ki'(l I,) be due for interest on
calls pail! bcfoic tli.ir (luc date, will be rejected

from collocation as against the creditors of the Com-
piiny, tho sa.mc iM-inir "ii f^juity betwwn him and
Iii,* (•o-':li:iivh(>l(l<'rs. and as sudi cannot bo allowed,

after a windin;;-iii|) order, to prejudicially aflfoct the

credit^irs f>f the company.

(Wliitc, J.C.S., St-Fi-aiKM.j.. I8!i0. Mitchell v?

Knyal Pulp and Paper Co.. et al.. 3 R. de J., 215.)

86. If ii cliiiin or divhleiid l.s objected to. the objec-

tions shall be tilwl in writing with the liquidator, to-

geth.T with the evidence of the previous service of a
copy thereof on the claimant.

2. The claimant shall have six days to answer the
objections, or such further time as the court allows, aud
the contestant shall have three days to reply, or such
further time as the imirt allows.

Origins. — R.S., (1886), c. 129, >. 67; 45 Vict.,

c. -33, s. ro.

JURISPRUDENCE.

1. La remuneration ct Icj; trais du Hipijilmour

e! dc s»'s avocats. a.!>:i*<niit cii vertu du pre.-eui- .Vcte,

seront taxes contradictoirement avee les ipartit- in-

teresjsecs ou lours p,. -(Mirs. si des creaiiciers s'.'ob-

jcctent a la fciiilio d( lidciides telle (pie preparee.

(Tellier, J.C.S., Montreal, 1906, The Laurie En-

cine Co.. and Mackic. S R.P., 59.)

BY. upon the completion of the lasnes upon the
oIijtiMioiis, (he liquidator shall transmit to the court

all necessary papers relating to the contestation, and
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the court shall then, on the upi>Ilcntloii of citlHT party
fix a day for taking evldenc-e upon the oontestatloii,
•nd heiirlni.' and determlnln.: the Fame.

Origini. - R.S, (1886), c. 129, 3. 67; 45 Vict.,
c. 2:{, ro.

88. The court may make such order as neoms proper
In respect to the payment of the costs of the conteata-
tion hy either party or out of the estate of the com-
pany.

Origins. - U.S., (1886), c. 129, s. 67; 45 Vict.,
c. r.i <. TO.

Theory. — S. 117.

89. If. after a claim or dividend ha.s been duly ob-
jected to. the claimant does not answer the objections,
the court may. on the application of the contestant.
make an order barring the claim or correcting the
dividend, or may make such other order in reference
thereto as appears right

Origins. -

c. 23. .a. rO.

R.S., (1886), c. 129, s. 67; 45 Vict.,

90. The court may order the i)erson objecting to a
claim or dividend to give security for the costs of the
contestation within a limited time, and may, In defanlt,
dismiss the contestation or stay proceedings thereon,
upon terms as the court thinks Just.

Origins. -
o. 2.3. <!. ?0.

R.S., (1886), c. 129, s. 67; 45 Vict.,

Theory. — S. 85.

JURISPRUDENCE.

^
1. Que le cautionnement, requis par I'acte des

liquidations, ne s'applique qu'amc contestations de
rfclamations prodnites ou admi?es par la feuille de
diviflonilo. et non a une contestation de la fanille
dc dividendes entidre.
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( lyoiiini."'!-. .!.('.>.. MmiiiivmI. llHtl, liiioii |ln-\v<T\

iuid llvil,. ami Wiiiliii.hiU'. <i IMV. ao:..)

V'. 1^' i;lllli'ilili( iiiillt IHMII' lis liai. lie >"a.p|)ii<ill('

[liN M inii' ii.lijiMii.iii I'iiil |i,ii- 111) cn'iiiK'ii'f iiii moii-

tiillt lll*^ I'lMi- llll !ll|lll'lilllMI|- l-t 11 SCS nViMllt^i, .'t II

riioiii(il(><;iiliiiii iruMc iViiillt' tl»' (liviilfiKlf- biistV siir

o'- nii>iilii!it-i.

Cl'i'llicr, .I.C.S.. M.iiitivMl. I!Hm;. 'I'll.' Liiiii.' Kti-

:.nii.- (".. i.ihl Mii.Kir. s IMV. ,Vt.
i

;i. All\ I. Mill - lie \'.\vU- ilt^- Ui(|lll.l:lt.iiillv S.li'.C,

c. \'i'.K >. III. |>.ir. I. -I ('mir pfiii onUniiirr i|iii' In

personn.'. qui (Miiitcsti' imc m-liiniatioii piMir dividcn-

df, snit oblifriV de doiincr oautiiiiincini'nt dc frnis,

mais, pour obtciiir tcl orAw, il faul 'iiu' telui qui de-

iiiiindc (•" rautioniiciniiit riis>i' vuir qu'll c-i cxivor*

i'l jicrdrc Ks I'lais (|irnii liii I'fra I'airc siir ci-ttc coii-

tt'<tjitioii. A d<''l'aiit di' ictt • |tn'uvr. In il<Miiiiiidc dc

oaiilioiviuimcnt ^•rii rcfiiVf.

(Mathioii. .I.C.S.. M.iutiviil. l!Mt-,'. Si,-m'Iisi.ii vi

Knyal Hiiuk n( ('aiiMdii ,t ill., x K. d. J.. 1S<;.)

DISTRIBUTION OF ASSETS

91. The property of tlic coiniMin.v Hhall be ii|>pll<Hl

In xablsfiiction of its ilcbt* and liahilllU's. anil the <'linr-

gos. <'osts anil fxiionsi's iiicurrod In windiiiK-uii Its

affairs.

Origins. — B.S.. (1SS6), o. 123, s. 58; 45 Vict.,

0. 23. >!. 61.

Theory. — 1. i^'e ?. 3().

2. The afT.'iirs of a Company are fully wound-up,

when a.ll has li.'fii done tliat tlio liquidators -an do

to wind tiiciu up. •v.-u t.liou<fh thi-n- may In' .siiiiie

a^i^t- a'.ititiindiiv'j. '>! il'.'lits tuipaid.

(Steplw^ns. Oil CoriKirations. .394.")
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JURISPRUDENCE.

1. (JiK' li- iiMn-|"irt ifiiii jiii.'.'iriciit ct trim privi-

lege *ur un iiiinipuhl.' «i>,mli.' k uno Comi»a^ie in-

M.lvaliie, qui a iippiin'tiiiii.iii li(|iii(lf si's uffttinw,

niaiH qui n'a pa* oliN-iui il, j i;:i'iii, iil cii l»ilarati.">n

.!.• ololurr <1.' I:.|iihlati'>ii ..u .iiii>-'"_'ali(>ii ilc -tw let-

Ire* patentes. ei<t, valable.

(I$.l,'., I» nuTs v^ liviM. 1> l.'.I... ii>.. -iss.)

«2. All <<iHts. thai'-'v- .iml .•\|M'ii''eH i«rrti>»>rl.v iiieurreil

In the wliiilliitf-U|i «.f n .•-•iii|«iii> .
tiirlii.lliiis^tlie leiiiii-

neratfoii ->f the lli|»l<lat"i-. xhall he |.a.v;>l.le".ut of the

aswt.x "f the ri.iiiviiii>, 111 priority in all oth.-r elalius.

Origins. l.'S.. (I^sik, ,. {•>•>. -. 01: I.'. Viet.,

c, V';!. -. !•:.

Theory. — Hs. 35. 10.

JURISPRUDENCE.

I. If an aetion. e.mniMi. ed l>y the Company be-

fore tJie wiiidiiig-iip. is eoniiniuvi l.y the li'iuiJator,

witll tlle ColirtV iea\e. til.' defell.hinl. ;t' <v e^fiil.

i, ,-ntit.leil lo his e'>«t- in I'lill a- a lir-t nai%'e as

from the efunnienceineii! of the action.

(I/)ii<h'ii l»ia.!)erv St..ie-. '2 Ch.. fiN."».

)

3. ]ji\ reiiiuiieratioii el le- mi- de- liquidateir >

et de -es avm-al-. a;ri<-aiir ei; 'i dii piV-mt .\etp.

seront taxes contnidietoiremen! avv, les parties in-

teres^se-'s on U'ui- pnK-ureui''. si '.• rrean^-iers «'ol-

jfHdent a la t'.'uiUe ile divith'ude- i-''.- ipie jirepai-ee.

'j'ellier. .T.C.S., >roiiireal. I'.hh;. The Laurie En-

gine ('".. and Maokie. S IM'.. 59.)
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3. Where certain creditors applnd for an order

that the inom-ys in the hand* of the liquidator ho

retained mid -ict apart to ni«'<eit pruforrwl claims and

that Uio ffljiie b,? not charj^i-ahle with any of the

costs of the liquidation, until certain claims ere dia-

allowtxl. it was held that there was no power to

make 3ucii an order.

(Bun liitliographing Co., 6 O.W.R., 358.)

93. The court Ahull distribute among tne i><>rHOOs en-

titled thereto auy 8uri>luB that remains after satlsfac-

tlou of the debt« and liabilities of the comiMtny. and

the winding-up cbnDteti, cohu und ezpeiiNes, luiil unlew

oth'TwIse j)rovld<Hl by law or l)y the .Vet. <ii:irter or

iu8truiu>'nt of Incopporiitlon. ajiy iiroiK»rty or iisseta

remaiiilnj: after suoh satisfaction shall be dWirlbiited

amoQK tho niemlters or shnreholdors accorillDR to their

rights and lntereat« In the company.

Origins. — l.'.S., (188G), c. 120,

Vict., c. -,'3, «s. 5.'). (11.

Theory. — S. 74.

j. 51, r.8; 45

FRAUDULENT PREFERENCES
94. All gratultouB contracts, or conveyance! or con-

tracts without consideration, or with a merely nominal

consldenitlou. respecting either reiil or personal pr«)-

I)crty, inude by a conipiiny lu respect to which a wind-

ing up order undor this .\ct is afterwards made, with

or to any person whatsoever, whether a creditor of the

company or not. within three months next preceding the

commencement of tie winding-up, or at any time after-

wards, .shall he presumed to have l>een made with intent

to defraud the creditors of such company.

Origins, — U.H., (18S6), o. 129, ?. 68; 45 Vict.,

c. 2;5. !. ; 1.
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1. 'llif il.'fuuilaiit.-, ,1 . iiarU'iLii i>aiiix. ailvaiu;eil

$6,U00 to u browing Company in tht; ordinary eourw
"t 'I'm! .. l''ivi|ii ij! (Iciiian.U i.ir puyiiu-iil having
been maJL, the Company agn'pd to swuro the amount
by iji;r.giip'e on iJiei lamls. luid tlif di. •ctor- met
ond i>u.NM.\l a by-law lor tlic pUiiMx-^' of uuplfriuMilin^

Uic jigivfiiienl. The b)-liivv .'iiUiiutjd a rociul Llial.

-. ;:> oi tlie Ontario t'oimptmir-.s Act a.u:horizul tiie

ilirw.-UT.- to borpm- mun. 3 for Uio purposes .)f Liie

C'.inpajiy, '<'h\z assertion ra.* iiuiicLtj'.sary, and was
al.-) i iii.[»|.i . iiiili-, a< till' (liixfU^r.- wciv not about to

bor;.,v« • i.e ~ uritv lor a proient loan. I)ut t-i

^^ecuiv l.> .loi-ii,':!-'.- ill) .'X -iting hiibilit\. Asid*- Innn
this, i.hi- hy-'dw (•"lUuiiiLxJ ;i!l tliat was utK.t-aiary to

autiiorizt' ilic preparation and oxecution by iti^ s'- -

^idont and >ini<'tary of a inortgat'i' to s<>cnr,> ,. e

liability of $«,000:

Held:—In an action by tlie liquidat !
•' '\- i ;> ;

pany for a dix'laration that tli." niort^'.;.. vi.-- ,•'..

that, tlip debt lieing an out^tantlinij I %'>:' / ...,-

Company, and the intention and agrcemeiw. ;>\m ,:; i

mortgage the Company's real property, 9. '.c ' » «»

Act gave the direflors aaupie pi»wer to do so, an* a,.;

that was needed wa^ that thoy sht>iild act under the

powvr« vo-tod in thmn by tliat section; and the by-

law wni a sufficient authorization <>f the mortprage,

notwithstandinor the recital referring to -. 73 and
ilii' failure to n^ff^r to s. 78.

5. Per Mo?s:_That the ohjivtinn to tho by-law-

was not open to the Company, and, in this respect,

the plaintiff, a.« liquidator under a windinc^ up order,

occupied nn higher pofition. The defendants, hav-

ing received a mortgage apparently duly executed on
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behalf of ihc Company, were entitled to assume

tliat iniTytlung nccc^-an io it- valid vxecution had

hwn rcfriihirly ami iiritpi'i'ly di)iK\

;?. Per Curiam :—That the presumption of in-

tent tn dofraud the Company's creditors, arising from

the ciri'niiistani.c tiiat the mortgage was made with-

in tlirc*' month- next pivc.ding the o.'mmeiic-.'inent

of the wiiwlinir-iii' (s VI "f tlie Winding-up Act),

was rehuttaji>le, and. ui>on tin- evidemr. was rebutted,

pu'ssuiv heing slimvii. .lu/ignieut of Sutherland. J..

upon tliis bnuuli if the oase. affirmed.

(Haininimd \> Uank of Ottawa, 22 O.L.H.. ^5.)

95. .Ml eoutraets b.v wbi.li <rwUtors are injured,

obstructed or delayed, umde by u company unable to

meet lt.s engagements, aud in re.spect to which a wind-

ln«-iTp order imder this Aet Is afterwards made, with a

person whether a ere<Utor of the company or not, who

knows mich tnablMty or has ].rolial>le cause for beilev-

ing .inch inoblllty to exist, or after such inaWlity Is

public and notorious, shall Ih? presumed to l>e made with

Intent to defraud the creilltors of such company.

Origins. — K.S.. (l.s:^"). e. 129, s. 68; 45 Vict.,

c. 23. s. 71.

96. A contract or ronveynn«e for confilderatlon. re-

specting either real or personal property, by which cre-

ditors are injured or obstructed, made by a conijwny

unable to meet its eTifragemonts with a person Ignorant

of such inahlllly. whether a creditor of the comiwny or

not, and before such inahillty has become public and

notorious, but within thirty days next before th,' com-

mencement of the winding-up of the busdness of such

comiinuy under thi>s Act. or at any time afterwards. Is

voidable, and may be set Jislde by any court of com-

I^eteuit juris<li(tioii. upon such terms as to the piv>tectlon

of stK'h i>erson from actual loss or liability by rei\son

of such contract as the cotirt orders.

Origins. — 1!.S., (ISSii), v. 1-^9, s. 69; 4.5 Vict.,

c. 2;{, f. 72.
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97. All Loutruets or coiivfjaiKos maOe nnd acts doue
by a (•«>mijiiiiy resiiectiug ciilit'i- r«il or iKTsojial proj*-
orty, with iiitwit fRiuduU'iitiy t.. '.iiiiMHlf. obwtnut or
dohiy the c•redlto^^s of tho company In tlieir i-eiiKHlies

against the eoniiKUiy, or with intoit to defraud ili© <re-
dltors of the wmpiuiy or any of them, and so ma<le.
done and intended with tlie knowledge of the person
<-ontraeting or acting witli the <omiiany. wf:ether a cre-
ditor of the company or not, and whicli liave the effect
of Impeding, ohstnieUng or delaying: the creditors, In
their remedies, or of InjurLug tliem. or any of them,
shali be null and void.

Origins. — J.'.S., (1886), e. Vi'J. ~. TO; 45 Vict.,

c. 2:1 >. r3.

98. If anj- sale, deiwsit, j»le<lge or transfer is made
of any property, resii or personal, liy a company in (xm-
templation of in.soivency under this Acr, by way of
s.vurtty for payment to any creditor, or If any prop-
erty real or personal, movable or immovable. gOOd.<3,

effects or valuiible sei-urity, are given by way of pay-
ment by sncli (X'Hipany to any cntlltor. wh«^reby sucli

creditor obtains or will oliiain an inijust pr<>fcrence over
the other cre<Utors. such siiie. de|>ftsit. pledge, transfer

or payment shall be null and void; ami the jnibjeot

thereof may be recovered hack for the benefit of the
estate by the liquidator, in any court of oompfteiit

Jurisdiction.

2. If sut-h sale, deposit, pledge or transfer Is made
witMn thirty days next before tlie commencement of

tlie winding-tip under this Act. or at any time after-

wards, it shall be presumed to have be»»n so made in

contemplation of insolvency.

Origins. -

o. 23. >.«. ri.

K.S.. (188(1). <•. Vi'.\ s. ;i; 45 Vict.,

99. Rvery payment made within thirty days iwzt be-

fore tile conunencement of the wln<llnK-np under this

Act by a company unable to me<»t its eng:igements in

full, to a j)erson knowing stich inability, or having pro-

liable cause for believing the sain(> to exist, shall be
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void, and the amouut paid may be recoyered back by

the liquidator by suit o • action in any court of com-

petent jurLsdlctlon.

2. If any valuable security Is glveu up In considera-

tion of such payment, such security or the value there-

of stiall be restored to the creditor upon the return of

such paymeot

Origing. — K.S., (1886), c. 1^9 a. 72; 45 Vict.,

c. 23, s. 75.

JTJBISFRTJSENCE.

1. The right of action, on behalf of the cred'tors

of an insolvent joint stock limited liability Coir.pany,

to have one of the shareholders ordered to restore

assets withdrawn from the capital of the Company

to the prejudice of its creditors, is not er.tinguished

by tht^ lapse of one year applicable to re
,
ocatory ac-

tions provid<'d by art. 1032 C.C.. and following.

Such right of action can be exercised, with the

leave of a judge, by the Hquidat-jr (appointed in

Canada) of a foreign Company against which a

winding-up order has been made in Canada, in his

quality of liquidator

(B.H.. Montreal. 19it>, Hyde vs Thibaudeau, 10

R.P., 419.)

2. On the 1 1th October 1905. a sum of $1,340.57

w?; depo>it€d in bank to iJie credit of H., executor,

and 'va~, or that day, withdrawn by him and placed

to the credit of a Company, of which he WM
preside it, in it- account with the same bank. This

money was lield by H. in trust for the children of

X., and the placinsr of the money to the credit of

the Company was a breach of trust by him. On the

6th December, 190fi, the Company being then in-

solven;;. H. withdraw from the assets of the Com-

pany for big Cestuis que trust a sum $51,969.61,
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the piirpo-^o being admittedlv to protect the Cestuis
<iUi tru?t and to give them a prel'ereuce. This sum
was debited to an cccount in the books of the Com-
pany, lieaded: ll. in truM for N., etc., at tho credit
of which tliere was a large balance, includintj the
$1,340.57.

A petition for an order for the winding up of the
Company was served, on the same day, on the solici-
tor, who accepted service on behalf of the Company,
and, on the 11th December, 1906, a winding-up order
wa? made.

3. Held:—Thtit ih^ money handed over by the
trustee to the Company was, when the $1,969.61 was
witlidrawn. no longer capable of being ear-marked,
and it was impossible for the Cestuis que trust to
follow it; the Company was simpy a /Ipbtor to the
trust estate for the amount, wliioh it had received
from the trustee, and the withdrawal of the v^ompany
«-as in substance and effect a payment bv the Com-
pany in its creditors of so much of what it owed
them; and therefore, s. 90, of the Winding-up Act
K.S.C.. 1906. .'. Ml. applied and the liquidator of
the Company was entitled to recover from the trustee
and Cestuis que trust the amount withdrawn.

4. By s. 99, the payment is void when made to a
person knowing the inability of the Conipanv to meet
its engagements, and the view of the debtor in mak-
ing the payment is not made an element to b.- in-
quired into the application of the section.

(Trusts and Guarantee Co., v? Munro 19 I R
480.)

100. \viicn ii d.'bl <liif. ,„• ouihy; by ,ii nt.ui.v bn-
l)»'(M. triiiisferrcil williin tlic time .iml umlcr the .ii-.

ciiiust.uifos In the I;i*t proeedSni? seetton Jiientloned. or at
any time afterwards, to a contributory, or to any jier-
son lii.lebttMl or Uabb. in H„y w.iy |„ ih.. nnmpnnv. wiio

^M.;i^:,
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luuiws «>r has probable cnuse for believing the campauy

to lit- iiimlile to meet Its ciigageiueiUii, or hi ooiitt'iupla-

tlon of Its Insolvency under thin Act. for the iniipose

of enaltlins such contributory, or such iwrson so Indelrted

or liable to tin- comimny, to set up. by way of compen-

sation or set-off. the d«bt so transferred, such detrt shill

not be set up by way of <-<.miH>nwitloii or set-off asainst

Ihi" claim u[>on such contrlbutxiry or person.

Origins. — .V2 Vwt.. c. M. s. Ki; K.S.. (188*;),

c. r.'!». <. 7:!: 15 Vict., c. T,i, s. TG.

Theory. — S. 71.

JUKISPRUDENCE.

1. In an action by the bank on a promissory note,

(Icfcndimt i>lca(lc<l setoff of .1 draft inado by the

bank aiiKl iixb.rsrtl to him. Ki-pHcaiion that the

defendant was a contributory on the stock book of

the bank and k-new that the bank was insolvent, when

the draft wa- punha^ud. IVnuinfr thai replication

did not aver that the debt, for which the action was

brought, was due from the defendant in his capacity

as sharciiokici- or contributory.

//,,/,/:_ (reversing the Supreme Court of P.E.I.)

'I'iiat the i.'])!ication was bad in law.

2 Appellant gave his note for $6000.00, which

was in.lorsed to the Bank of P.E.I. The Union

liank held a draft, made by tlie Bank of P.E.I, for

nearlv the same amount, which appellant purchased

for about $200.00 less than its face value, on 5th

Ma^-. 1882. Being sued on the note, he set-off the

a,mount of ihc draft aii.l i)aid the ditferente. He

admitted purchas,. for the pnn>'>'^ of set-off to the

claim on his note, whi.h he had made noti-negotiable

and Ills., that, if he could -uccwl in a ^^imilar trans-

action, the T'nion Bank would get in full their claim

against the Bank of P.E.I., which had become insol-
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vent. Tliu trial judge chai-god that, if the draft

was iiHl(H-!i(il to dt^rfjidaiit Hi cualHe him to use it

a- a si'l-ull'. he uould iiDt do -^t, liivause lie wii- a

coiitributorv witliiu e iiifiiiiiiij: of s. Iti of the

\\'i!vdin<|-ii|) Act, whuli imjhk > iiuo force ITth May,

IfSH-i, and Wius rctros|K'cti\c as re^Mrds indorsenictits

iMjfore it Wius [)as»<'d, Itiil wiihiii :!') days li.dore the

coiiiineiu-eincnt of winding-up proceedings. The

jury, under the direction of tht.> judge, found a

general vcrilict for ilie phiintilT frmn the amount of

the note and interest, which the Supreme Court re-

fused to disturb.

Ill III:— (reversing the judgnicni a.i)poalt'd from).

'i'iiat tile appclhiiu having ]>iirclia.-t'd tiie draft

for value :iiid in good faith prior to the (Mvuinu-nce-

nirn: of winding-np prtKvedings. (lie Winding-up

.\et was not ap|)licable. and, therefore, the appel-

lant was entilli-d to the lienetit of his set-off.

^^. Tiiat the Winding-up Ad was not r,'t rosijm-t-

ive as to tJiis indor.senient.

4. Hold:—That s.s. T.') and tO m respcvt t«

claims, acquired by contributories within 30 days of

winding up proceedings flor use as a set-off, only

apply to actions against a contributory, vchen the

debt elainuid is due from the ]>erson sued in ids ca-

pacity as eontribut/iry.

(Ings vs Bank of I'.K.I.. 11 C.S.C, 2(i5.;

5. WHiere tlie .sluuvbrokers of a provisionally

registered Company, who were al-o holders of sliares,

had borrrywrtl of the directors part of the Cotn.parsv's

moneys to enaW<' them to coinplet.e a purchas.- of

sh'an^ in the market, and luwl dq>osit«><l as a s<vurity

the purchapcfl shares and so'ine of their original

shares, it wa.s held t.ha* t!w moneys iKirrowed wvre

not dno from them as members a.nd contributories of
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t}ie L'onipaiiy, .«> as U) authorise tlie master eumiua-

rily t() ord.'r them, in that character, to pay the

aniouni under that section.

(Tring, h'eading and Basingstoke Railw. Co.,

CoxV case, S De G. and S.. 180; J9 L.J. Ch., 167.)

C. TJie Court will not, under this section, make

order ex parte for the delivery over of documents

hy tJie manager of a Company to the official liquida-

tor.

(Cmmnercial Union Wine Co., 35 Beav., 35.)

APPEALS
101. Except In the Northwest Territories, any person

dlaeatlsfled with an order or decision of the court or a

single Judge In any prooeedlng under this Act may,

—

(a) tf the (juestlon to be raised on the appeal involves

future rights; or.

(b) if the order or. decision Is likely to affect other

oiises of a similar nature lu the winding-up proceedings;

or.

((•) If the amount involved In the appeal exceeds five

hundred dollars;

by leave of a Judge of the court, api)eal therefrom.

Origins. — R.S., (1886), c. 129, s. 74; 49 Vict,

c. S'), s. 16; 15 Vict., c. 23, ?. T8, in part.

Theory. — Ss. 2, 13, 14.

JUHISPKUDENCE.

1. When the tijiie limit<;d fcr appeal has expired,

tlie Court of appeal will not enlarge it upon an '•a;

portr application, tmt will r.x|uiro notio*^ to be given

to th,' intended re.<pondem.

(Lama Italian Coal Co., 16 L.T.N.S., 258, Ch.;

W.N., 18fl7. p. 119.)
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2. Special or peculiar circumstances must be

shown, to induce the Cdurt of Ap'jx'al tn exercise its

power, under this action, of extending the time for

appeal

.

(Samuel Hastow and Co.. ex parte Bastow and

Co.. ;ir L.J.. Ch. 51.)

3. The amount iiivuht-d must exceed $500.00,

exclusive of interest and costs.

(Wiartnn Be^'t ^Ju'.'ar ("o., Kvdd's oase, 6 O.W.R.,

890.)

3a. The poliev of the \Vindin<,'-up, e. 144. a,« to

appeals fn>m order* s^'ttliuf; of the list of contrihn-

tories of an insolvent Company, is that after the first

appeal ti» a dudj^e in Court from the decision of the

roferoo, leave to appeal from the order of the Judge

to the Coui-t of Appeal should not he grant^'d unless

the question to be raised upon the appeal involves

future rights or is likely to affect other caries of a

similar nature in the winding-up proceeding?.

(H.C. Ontario. 101-?. McGill Chair Co.. .") D.L.R.,

393.)

4. Where n(v u.-eful rc-ult can be obtained ai? the

result of an appeal, the discretion of the judge

should be exorcised by thr' refusal uf ;pei-^ia! leave to

appeal under the Winding-iif) Act.

(C.S.C, 190r. Cu-^l mg .Sulphite Fibre Co., vs

Cu.*hing. ;17 C.^.C l.'r.)

•"). See al?o;

(In re Central Bank ,.r Canada. '^S C.S.C, 103.)

(Hogaboom vs Central Bank of Canada, Coutlee's

Cases. 119.)

6. The app.\al from the ordc;- of a .judge in

charge of winding-up proceedings is to the Court,

and cannot he varied or rcLsoiuilud Uy an order of a

ingle judge, thougli made in oxc<"-s of his jurisdic-

tion under the Wiriding-up .\et.

WW^.
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(rnsl.in^- Sulphito Kil.iv Co.. :i8 N.B.H., 581.)

excrc'. .iiu. S..US U- iM,n.lilion> K <!.• In nuuiiere pre-

Mi.'s ilaiis 111 l"i M"i Ti'^'^'' "''''

Par suite, l.i !'« 'K'^ li<|iiHlatiuiis S.IH'.. di. lU,

, Un .KrhuMiU M"""" 1"-'" ^'i'I"'l''
'''-^ m-.l..nnauces

ou (U'fi^u.n. iviulu.- sous so,, ,M„|.irc. av.r la per-

„,issi„„ „;u,i jug.. .!<• la cou,. ,!,. i.r.MuuMv „,-^ta„tv,

lv,p,,o| i,.t.Ti..U'. san. --tt,. p.M-..iissi„„. ou luw.u. aveo

<vll.. .ruiu- ju-. -lu inl.uual ^-a.ppM. i^l inform.^ ct

doit t'tn- rejet/'.
;.v -d -o

(B. 1!.. Montreal, V.m. Hrnyley vs Rosji, 1. iJ. it.,

IV.'. ;> 1{. 1'.. 1";!)

^ No leave to appeal havinji heeii <»btaim»l

uiuier s. Ki '>f the \Vn,.linf:-up Aet. aft^.r the oa.««

,,,,, !,,,„ ,,.,,..1. ap,K.l!ant. with the eo„s...u ..t the

n.spo,„le,vt. ohtaint.l rrou. a ju.l-e of tlu" Court

hel'.w a., onler to oxto,.! the tiu.e for hnn-:n- tho

appeal, an.l M,h-..p.entlv. U'lore the tinu. exptrc.!.

.>ht.ainpn. nu„r pn, iuuv. a„ onler fr(x,i, the R^«>-

tvnr of the Supix-,„e Court irivin- leas- to ai»peal

in a<-cor.knce with s. TO, au.l th,. order ,Uvlaro.l that

,11 ,!„. p,-<K..v<linjr^ had «:i>o.. the appeal should ho

oousider..! a^ take,, suh^equenily to the o,.lor grant-

iri" leave to appeal.

(Ontari Bank v- Cli^.p'i"- i" ''' T^Nohau-e Bank

,,f Canada, '.'n C.S.C.. 1.V2.>

;,. X„ autho.i/nliou rron, th-' C-uiT is ntvi>>.sary

*"'(
0."^..' Mont,-en! . 1 !>'"\ The Standard Mutual Fire

Tn:?. Co. vs dominion Mutual Fire Tns. Co.. 11 « P-,

nSG.)

10 That the liquidator of an insolvent Company,

^vho.e action ha. boon dismi^^. may,, with the leave

„, ., judge, appeal f,-o,u that .iud,<rment to the I ourt

of Review.
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(C. R., Montriul, l!ti)l, 'I'lio Montreal Coal and

Towing Co. vs The Staiiilnid liifc Ass. (\>.. t! IM'..

2)1!.)

lOa. Lone to apj/cal to the Court of Appeal, on

the gmund that the question raised by the judi^meJit

at tlic trial court, is of j,'reat public importaiiw. will

noi be granted ttio liquidator of a Company under

8*. 101 (c) and 104 of the Winding-up Act, where

the question involved is not of a common law or

equitable right, but simply of Ihe interpretation of

a statute, and wJK're such (pustion is not one of

frc(pient rcenrrence.

KM). JA'ave to appeal to the Court of Appeal will

not k' granted the li(piiil:itor of a Company untler

ss. lol and 101 of the Winding-up Ant, from the

de<ision of the trial Court that the liquidator was

not a creditor and as such entitled to the benelit^ of

the Bills r)f Sale and Chattel Mortgage Act, where,

if the Judgment should he reversed lie could not

pnvnil in the action unless he could successfully

contend, as he must, in order to .succeed, that the

bills of sale, imder which the oi)posir.g party claimed,

(I'd not satisfy the recpiiroients of .such Act, and

no case for leave to appeal on that branch of the

case was made f)ut.

(H.C.. Ontario. 191-2, Canadian Shipbuilding Co,

7 D.L.R.. 304.)

11. Xo appeal will 1k' all'^vd from an order

made in chambers. unl< <> the .judge ceniiic- thai l.he

case has been -o fully arguei] iK-fore him in chambers

that he does not reqiiire it to be re-argued in Court.

(Huuiber Ironwork-:, and Shipbuihling Co.. Kx

parte Warrant Finantx? Co.. N'o. 2. I^w JJep.. o. Ch.

App.. 80.)
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]-2. A judge otlier than the judge directing the

winding up proceedings Tuay grant leave to appeal

from his order, and ony has tho abstract riffht to

maicc orders in a wiadiuK-iip pp . :i.«eding, but ought

not to do 80 unless specially rc<iuestod by the judge

in charge, or undor <'XC<«ptional circumstances.

13 In winding-up prcK-mlings. leave to appeal U

obtainable from a ju<l^'. r,f tlu- Court in regard to

an order or dtdsion. without limitation as to whether

it is fiua.1 or inic-rliitutory.

Therefore, leave to appeal will be allowed irom »

judgment rofusin^ a jury trial in a winding-up

proc«*ding.

(I>a\idson. J.C.S.. Montreal, 1909, The Tftrault

Sho,. Co.. and Kent et al.. and The United Shoe

Mnchinoiy Co.. 10 R.l*., 5>83.)

11. Oil an appeal by tlic official i-quidator

ajraiii-t an '.rder striking off the name of a contri-

butory, leav. was jriven to a .«ha. '-Ider to move to

diichars^e the order.

(Scotti4i Universal Finnnce Bank. Ship s ca.«»c. 11

Jur. N.S., 254, Ch. on appeal; IS T.T.N.S., 256.)

1.5. T-ndor the Winding-up Act (lHOfi). no ap-

p,.i,l t^i riie Trivv Council is authoriml.

(B.E.. Montreal. lOlO, Lapiorre vs l>a Banquc St-

Jean. 12 T^.P., 152.)

102. Such ;|>peal ^hall He,

—

(a) in Ontario, to the Court of Appeal for Ontario;

(h) in Qm-lK-c. to the Court of King's Bench; and,

(c) m Manitoba, to the Court of Appeal for Manitoba;

(A) in any of the other proyln<;ee, of the Yukon Terrl-

tory, to a superior court in banc.

Origins. - 1-8 Ed. VII, c. 74, s. 1; R.S., (1886),

c. 129. =. T 1 ; 15 Vict., c. 23, «. 78. in part.
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JURISPRUDENCE.
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1. Tlu'i-c i- 111) ;i|>|m;iI to Ilic Court '>f U''vifW

fiutii iiiiv onU-r 111' ilivi-iiiM "l the Sii|M'ri(n- (''lurl or

of a »iii<,'!c jiiil^'r th'Ttol'. ill iitiv [inM-.'cdin^' innlt'r

Ili«' \Vin(liii)r-ii|i Ai i Iml '.ii!\ to tin Comt i.f Kiiij^'h

B<'n4l..

(C. H., .\!ontroul, r.tll, l.u liaiiqiu; de St-.Ioau vs

Bit'MVfmi. 1-.' IM'.. -i-Vi.)

;'. 11 n'v a |>a- il'a.pjM'l a la I'iMir li,' Ri' -nm irmi

ju^fciiioiit ri'iidii |>ai- la ('our Su[MTifuro sit'-gi'aiit en

\crtu ilc< l,ii|ui.lationsi.

(('.I.'.. .M(Uit.n'al. lIHUt, l.,i Cic il.s TluVitrts and

'I'uii,'.'*ui ami ('(Uirval. Id IM' ,
-.Mo.)

:i. All a,iip.Ml li('> to tlu' t'ouit of l!.\i(>\v t'roui

a judtrinciit of tlip Superiinr Court, in a case to which

nil iii-in;iiH «• ruiii|ia!iy, whiili i- iioiii;,' woiiiul-up, is

a party.

(C.R., Montreal. 1010, Tlu. Standard Mutual Fire

In?. Co. vs 'I'lio Itoiuinion Mutual Fif. lti.<.. 11

MV.. :i8r..)

I. \'w oi-.lonnafi.v do ini-^i- .u li(|uidat.iou d'uii.^

Conipaf^nio. otant susceptible d'appel on d'opposition,

nc pent T'lio rt''! nicti'c [Mjur irr('n,nila.rit6s par la voie

d«' hi n'«|ur't(' civilo.

Un ordrc de niise en liciuidation, 6mis par un juge

:li> (fitc ("III-, lie [MMit rli-f rc-ciiiilr. annule ou in-

firniL' par un autre juge de la memo cour. raais doit

rftiv ])ar la Cour du Banc du IJoi. Dans une demande

pour i'airc incUre de cote une luise em liquidation,

le re<|uerant iie peut, par tierce opposition, attaquer

la legality des proeedures ant^rieuros a Tordonnance.

H'.^ Mrunoiiu. J.. Hiclieliru. 1912. Ijii Cie Pont-

briand. i^t.V. and Coskv. 11 IM'.. 20.)





MICTOCOPY RSSOIUTION TJST CHART

(ANSI and ISO TEST CHART No 2)

_J APPLIED IIVHGE In

1653 Eost Moin Slrejl
Rochesler, Nn to-k U609 USA
("6) 482-0300 -Phon,
{"6) 288 - 5989 - Fo,



242 (104) DOMINION \VlNDIN(i-i;P

103. Ill the Northwest Torritorles. any person dto-

satlsfied with an order or decision of the court or a
siiisli. judw, ill liny prorccdiii;; undi-r this Ai't may, hy

leave of a Judge of the Supreme Court <>f Canatla,

appeiil Ihcret'roni to the Suprciiu' Court of i aiiada.

12'J, 5. ;G; 15 Vict.,Origins. — H.S., (l.ssG). c.

c. ^•'J, -. "8. in part.

104. All apix'-als shall he regulated, a.s far as iKJSslhle.

actiu-diii^; to the praciUv in other ca.st's of tin; court

apiiealed to. hut no ippeal hereluliefore authorized shall

be entertained unless the ai>i)ellaut has, within fourteen

days from the rendeihi;,' of the order or cle(.-isioii. or

within such further time as the court or Judffe a]ii)eal-

ed from. or. in tin- Northwest Territories, a judfxe of

the Supreme Court of Canada, allows, tiikeu i>rocee<llnss

therein to perfect l»is apiH>al. nor unless, within the said

time, he has made a deposit or siven sufficient security,

aceordlnp- to the practice of the court appealed to. that

he will duly prosecute the sai.i ajijieal and pay sucli

damages and costs as may he awarde<l to the respon-

dent.

Origins. —
23. ?. 79.

R.S.. (1886). c. 129, ?. 71: 45 Vict.,

Theory. — S. 134.

JURISPRUDENCE.

1. A Company, against which a winding-up order

had been made, obtained, at the instance of the large

majority of its shareholders and holders of its bonds,

an order in an action by it against C, granting

leave to appeal to the Supreme Court of Canada

from a judgment of the Supreme Court of thi.s pro-

vince cofnfinning a judgment of the Sitporior Court

in Rquity, and entrusting the conduct of the appeal

to the Company's solicitor?. Subsequently, the liqui-

dators of the Company moved to vary the order by

adding a direction that the ease on appeal sliould not
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be sc'btlLxl until aji appoal to tlio Supreme Conn of

Canadii I'nnn the jmJi^miMit of llif .Suproiiio Court of

this I'rovince, refusing lo set aside the wiTKling-up

order, was determined, and iliat tlio Company "o soli-

citors on the appeal in iln' anion ;iijain.~L I' .-iiould

act therein i>ni_ on in-ti-uciinn- ,.|' tJn' liquidators or

tlioir -olicitor.

Ilf'ld:—That a- there wa- im <-vvi>v nr i>nii-.sion in

tlie order, resulting from mistake or inadvertence,

and the ordor expressed the intention of the Judge,

will) made it. ill.' moil, in -ImiiM he refii-.-d.

(Gushing Sulphite Fibre Co.. 3 IN".B. Eq., 231.)

'2. The Couri refused to dismiss an apix'al taken

under s. ; I of the .\ci. where an order hail l)een

made settling and allowing the appeal, on the ground

that the appi'lhiiits had not complit'd with tiie [)rac--

tice governinL.' in similar ea.ses of appoa,! hv serving

or filing a notice of the ground? of appeal.

(Cushing Sulphite Fibre Co., 37 X.B.R. 254).

?<. Leave to appeal to the Court of Appeal, on the

ground that the question raised by the judgment at

the trial Court is of groat public importance, will

not be granted the liquidator of a Company under

«s. 101 (c) and 104 of the Winding-up Act. where

the question involved is not of a common law or

equitable right, but simply of the interpretation of

a statute, and where such question is not one of

frequent recurrence.

4. Tieave to appeal to the Court of .Vppeal will

not be granted the liquidator of a Company under

ss. 101 and 104 of the Winding-up Act. from the

decision of the trial Court that the liquidator was

not a creditor and as such entitled to the benefits of

the Bills of Sale and Chattel Mortgage Act, where,

if the judgment should be reversed hr could not

prevail in the action unless he could successfully con-

tend, as he must, in order to succeed, that the bills
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of sale, iinilor wliicli the oppusiug party daiiiied, did
not satisfy the requirements of such Act, and no case
for leave to appeal on that brancli of the case was
made out.

(H.C., Ontario, lyia, Canadian Shipbuilding Co.,

7 D.L.R., .'504.

)

105. If the party ai-iieJlant iloes uot irt-wced with
his ai>|ifil. aiHonliii;; to Iliis .\<-t and tlie rules of prau-
tlce applli-alilf, ili,. i apiicaU'tl to. ..ii, tlie appliiMiion
of Ihe rt'siMiiKi.'iit. may (lisiiilss tbt> appeal with or
without i-osts.

Origins. — U.S., (is.silj. e. 12!», s. ;5; lo \ict.,

e. •^.•i. s. SO.

IOC. An api^il. if the amount iuvolved thereiu
cMfisls twi. thousand dollars, shall, by U-iivo of .i ,iud','.'

of tho SniMvni,. Conrt of Canada, lie to that Court Inmi,

(u) The Court of .\ppeal in tlie provliiecs of Ontario.
Maultoba and liritish Odumbla; or.

(h) tho Court of King's Bench \n (Juebec ; or,

(cj a superior court iu bauc. i i auy of tlie other pro-
vhicvs. or in the Vukou Territory.

Origins. — !»-10 Kd. \"11. o. (i2. .«. >; U.S.,
(l^'x-i). ,.. !;>!>. s. •;(;: -).-, \i,;t.. 0. 2,-5. s. :y.

JURISPRUDENCE.

1. Appeal lies to Supreme Court of Canada, in

proceedings nnder the AVinding-up Act, only where
tho ainotiiit involved i- $3,000 oy over.

In this case, there were 6 per.-ons placed on the
!i-t liy tlio Mas'er: on,, for •'t;!.000.00. and the oth'Vi
for .$900.00 each, and all were released from liability

by the decision of the Court of Appeal, from which
this a.ppt'al wa- hi'ourrht. The Supreme Court held
that although the a.ffgre.?at.e amount, for which the
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respondfiHs were sought tv be made liable, exceeded
mminu. ,.|„.r,. .,, „n .iur,-,l,e.,i.,u un.lvr Uie Act
I', -ntertaiii the ,ii.j,r;il. !.,v;i,i-,. t!i,. po-iti,,,, ua- the
-.un,. a. ,f prn.-,.,,|,n,- ba,l U- taken >eparalelv
i'-Min-i eaeh of ii„. ,.o„tril„|,„,i,.<. The appeal wa*
<|ua-!;r,l wit.Ii eo~t>.

__
(Steph^M. V, (.irih: 1„ ,„ ,)„;,,, i,, ,,-^,„.,,^^

^^^^^,

i raiisporiatioii Co.. -^^
| c.s.c.. ^k;.)

2. L,.ave tio appeal prr saltum, under ?ect. 26 of
ihe Supreme Court Aei. eaiiiiot be -ranted in a ease
under the Doininion \\"iihlii,^r,^,j, \j.(

An application, under sect. 76 of the Winding-up
Aet. for leave to iippea! Iroui a judgnieut of Uie
Supreme rourt of Xew Brunswick, was refused
where tlie jud-e had made no formal order on the
petition lor a Winding-up Order and t!ie ].rooeedings
Lifore the full court ^^ere in the nature of a reference
rather than ot an appeal from lii.< decision.

(C.S.C.. 1:mI(. ('„,), iiiiT Sulphite Fibre Co .30

C.S.C, i!)-i.)

i. Iamvv to appeal to the Supreme Court of
Canada, under the seventy-sixth .section of the Wind-
ing-up .\ct, can be -ranted oidy where the judg-
ment, from whic'h the appeal is sought is, a final
judgment and the amount involved exceeds two
thousand dollars.

A jud-ment setting asi.b. an order, made under
tlie wnuhng-vp

. for tJie postponement of fore^
closure pivKViMJii;^. and diiwting that such proceed-
ings sliould he continued, is not a final judgment
within the moaning of tlu- Supreme Court .Vet. and
does not involve any controversy as to a pecuniar^-
atnount.

(C.S.C, 190.->. CusJiing Sulphite Fibre Co 37
C.S.C. i;.l)



:1 ''X

240 '107} IK>.MlMON WINDING-UP

-1. Ill ii cas<' uiuliT tlie Wiiidrng-iup Act, R.S.C.,

c. ^^i'K iiii ,i|)|ical luiiy in- lakni to tlie Supreme Court

of Canada by leave ol' a judge thereof, if the amount
iiivdivi-l exL-C'c\ls .$v'Oi)().()U.

Held:- 'V\mi a judgment, refusing to set aside a

Winding-up order, does not involve any amount, and

leave to appc'al thererri>iii cannot be granted.

(C.S.(.'., IKUo, CusJiin^f Sulphite Fibre Co., V3

Gushing. 37 C.S.C. 437.)

5. In order to give a right to appeal, under sect.

76 of the Winding-up Act, the existing real value

of the matter in conti'oversy must be shewn to ex-

ceed $2000.00; nuTe' supposition valuations cannot

be accepted.

(Ibid.)

PROCEDURE
107. In all proceedings e-'Miected with tlie tompaiiy,

ii lii|ui(l:it(>r simll lie descrilMil as tlii' ll(iui(l;itor of tlie

{name of the omparii/}, and not by liis individual name
only.

Origins. — K.S., (1886), c. 129, s. 29; 45 Vict.,

c. 23, s. 33.

Theory. — S. 34.

JURISPRUDENCE.

1. Une Compagnie a fends social, constituee par

uno charts- dn <,-onvemejnent fwleral, continue d'exis-

ter apres sa mise en liquidation et- la nomination d un
liquidateur, jusqu'au r^glement final (Winding-up)

de ses affaires. Ses recours l^aux. actions et de-

fense, doivent. dan; cet inten-alle, etrc .^xerces en
son nom. Mais, quand il s'agit d'attaquer ou de d6-

fendre ses actes, dans I'int^ret des crdanciers, c'est

au nom du liquidateur represen+int ces demiers,

que la proceduro doit etre instituee.
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(B.U., Montreal, Stevenson vs Macphail ir BK
lia.)

'

2. Wlien. an action is biouylit l,y tlie liquidator
of a Company in liquidation, in his own name, he is

Frsonally liable for costs; tJie fa^t, that he obtained
leave irojn the Court to sue, will not relieve him of
his liability in this resjH'ct.

(Jackson vs Camion, 10 B.C.ll.. 73.)

3. Une Society de liquidaLeurs eat un gtre moral
distinct de ses membres, lesquels sont liquidateurs
conjoints comme individus et non comme associ^s, et
partant, cette societe ne ;)cut etiv a.ssi;riiee a repon-
dre sur faits et articles, au nom d'une Societe dont
lis ont etc les liquidateurs.

(C.R., 1904, Montreal, Cite de Montr&il vs Ga-
gnon, 25 C.S., 178.)

^
4. Que les poursuites pour vcrsemants peuvent

etre faites au nom du liquidateur.
(B.R., Montreal, 1910, Lapierre vs La Banque

de St-Jean, 17 R.L., n.s., 428.)

108. The proceedings under a winding np order .shnll
be carried on as nearly as may be In the same manner
as an ordlm^ry suit, action or proceeding within the
Jurisdiction of the court.

Origins. — .-)2 Vict., c. 32. s. 21.

Theory. — Ss. 2, 134.

109. The r-'wers conferred by this Act upon the
court may, subject to the ippeal in this Act provided
for. be exercised by a sli^^-le Judge thereof; and such
powers may be exercised in chaml)er8. either during tern,
or In vacation.

Origins. - R.S.. (1886), c. 129, ?. 77; 45 Viot
c. 23, s. 77, in ,part.

Theory. — Ss. 2, 13, 130.
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110. After a wlmlliisiiii i.iiI.t is iiiacl.'. (he coiu-t iimy.

«iili,|tv| In .111 M|.iH'iil IK inr.liii;; I.. III., priutlif ..r tb.'

i-'Mltl in like r:iscs. ft i lim,. |u li as to Illc (i)urt

iiiii;. sci'iii iiii'ct. I.v ,,ii|,.r ,,f i-rr,.f,.ii,-i', n'f,.r mikI «k'li'-

KMtc. llci-tirdill;; li. th,. |,l-arlici- ,111(1 |ir..r..aill-c l(f Ihf
foiirt. to aii.i i>ftict'r nf ih,- ((.urt any of the I'owors
iiiiifcri-iNl iipMii the <iiiii-' l,\ tills .\ct.

Origins. - :>•.' \ ic t.. , ,
:;•.'. s. ju.

.
Theory. — S.«. 2G, 2S, ;\2, .'M ut se(|.. 41, 05 et 8eq.,

<)l I't SiM].. 08, SS rt si',|.

JURISPRUDENCE.

1. 'I'Uv Mii.ster, to whom the winding-up is do-

legated, has no power to decide a question as to the

propriety and validity ol" a tran-for of property by
tile Company. whioJi i- alleged to be in coni ravention

of .>.eit. '.ts of the .Vet, and to operate an unjust pre-

ference.

(Tlart v:J Ontario Express and Transportation

Co.. -ir, O.T?., 2i:.)

111. The Court sli ill have the power and Jurisdiction

t(i <iiuse or allow tlii. service of proo^ss or priKifdlngs
under this A<-t to l>«> i.iadc on persons out of the juris-

diction of tho coiift. ill the s.iinc manner, and with the
lik(> eff(H>t. us ill cirdiiiary .ictlons or suits within the
ordinary .fiirlKdiction of the court.

Origins.

Theory.

r>-> Vict., c. :!-.'.

Ss. 13. ^2c,.

^. 19.

112. Kvery order of the i-ourt or Jiid;:e for the pay-

nieiU of money or c.ists. charges or oxiM'iises made under
tJlis Act shall he deemed a jiidjiraent of the court, and
may 1h' enforced asrain.st the iwrsoii or goods and chat-

tels, lands and tenements of the person ordered to i>:iy,

in the manner In which judgments or decrees of any
superior court obtaiiuvi In any suit may bind lands or

be enforced in the province where the court making
the same is situate.

Origins. — r)S-50 Vict., c. IS. s. 1.
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113. Tl„. I,r;.,-Ii,-.. will, ,v.|„.rl I,, ,||,. .li,-r,,v..n of
"""'- '" •i"'l-'"^'"l il.-l.|,„x, 1,..:,, ,i„„. ,,, ,;,„,, j,^ ;.,j.^,^_

'n III.- M.i-.ri,,,- ..„„,,s ,„ in ,„, .„,,„,i„, ,.,„„, ,„ „,^.
'"">'"'•• "'"' :>^'> s,,i, :,r.|..r i, :,„,.l,.. m,,1! I,.. a,,|,li

':;'•'" '" •""' "'^'> '"• ^'^lil-'l "I- n, Ilk,. ,„:,,„„.,. f,„. ,1,,.
dlso,.v,>r.v <>( the us«..ts „|- ;u,.v ,„.m.M, wU„ t.v .su.b o.-der
IS ..ni.Ti-,1 to ,«.,• an.v „..>• ,„ si.. ,.i,ar;,vs .., ..v,..„-
ses. '

Origins. — .',s-alt \Hi.. c. Js. .,. i. ;j
>

114. |„.|.ls ,|,„. ,„ ,,„v ,„,.s„„ ai;:nUM „|„„„ „„,,,
onler for the payuie..* „t money, ,wte or oxpeiises has
'

'
'•'""i"*'J- ""'.v. iu ,„,j provi,,,,. wlM'iv tl... Mtt;.(U

""fin ,i.u! i;aniisliiiu.nl of a.'his is mIIow.mI I,v 1 ,w I,..

attju-he,! and garuishe,.! In tho s,-,m.> mann,!-' as debta
1" 'n.-h provin.e ,1,,.. ,o a .|n,I:,-.u..,ii ,|..|„or ,nav |„.
:uiarl„.i and garnish,.,.! l,v a jwlmu-m .HMlitor.

Origins. - H.S.. (LssO), c. r.^". -. :!.; m vict

JURISPRUDENCE.

1. IJn Ijquidateiir k uue Compagnio insolvable
n.' pnit. .<nr iii.r simple r^jim--u> ,i ,vi dlVt. retircr
iin depot fait par un t.i(MN-,iisi an -ivlFc r]e la four
Superieure dans une cau^e ou la Cnmpagnie etait
partii' ilf>niandort'-i.*<\

(F(.TtiTi, .T.r.S.. \ronin.nl. I!M.:.. Th- [.np-rial
Bre\vorie> v,s Pn'.vo^t ..f al.. 11 JM'.. i.-.o.)

115. In any action, snit. prcjieedins or eontostatlon
mider this Ac-t. the oourt m.iy onler the ls.su,. of a writ
of subpoena ad trxtiflrn„f!,m or of si^Tipnma <Iurr., tecum
oonima!.di.,K the att(.ndanoe. as a witness, of anv 'pers,i.i
who is within Canada.

Origins. — ]?.S,. (^fiHC). ,-. 139. .. rO; 1.5 Viet
0. 23. s. 81.

Theory. — Ss. 118. 119.
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JURISPRUDENCE.

1. A iiieru creditor ol' ;i I'uiiipaiiy, who i- not

-llnUll In U l.ljPilbll' ol' ,^iMll,^ iliroI'lliali'lU r^ Hi'TH-

iiijf llic trailr, clc. ol' tlir Coinj ,iiy. i« mvt a ;i.i--'iii

lo \>i- r\a,lllill<'(l Mllil.T tlli> Siftioll.

( ruKntal ajiil Maritiiu' Iti,-. ('or]H)ralioii. Mi-r-

oatr.-i ca.-i'. Law lirp.. ."> Iv|.. -i-i.)

'i. A >tiH-kho|ili'i-. who liU'l loiltTcd a Iraii-fiM' <>(

H'i'.i sliari's in a Coiiiipany lo an infant of limit. '!

mean:-, was lu'M lo Uv a jHT-on "cajwililo I'l' jriviiig

"information, eto.", and was ordered to attend and

be examijied acoordiiiixly.

(Imperial Mercantile C- xlit AsfifK'iation. Ex parte

Clement. W.IV. 1SG8, p. 1U2; 18 W.R., 709, Ch.)

116. The court may, nt any time before or after It

has made a win(liii«u|i order, uiMin prooi belli;: '.'iven

that there Is reasonaMe cause for believing that any

contributory or any i>a.'«t or present director, luanau'er.

officer or employee of the company Is about to quit Can-

ada or otherwis<> abscond, or to remove or conceal any

of his Koods or chattels, for the purpose of evading pay-

ment of calls, or for avoldlnc examlnatlipti in resi^wt

of the affairs of the company, cause such person to be

arrested, and his books, papers, moneys, aecurltlee for

money, goods and chattels to be seized, and him and

them to be safely kept until such time as the court-

orders.

Origins. — E.S., (188G). c. 139, ^. 52; 45 Vict..

?. as, ?. 56.

Theory. — Ss. 61, 56.

JURISPRUDENCE.

1. Upon evidence consisting of, an affidavit

=tating tliat it was commonly reported thai a contri-

butorv wa-= about to wl! off his goods and chattels for
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ill'- l'iii|".-r ..1 (.v.i.lin- j.;iMii,.|il Ml a ,.,i;:, ,iiu\ a haiuj-
biil iidvrriiMiiv' Ui.ni mitiu-.liair -a!,, |,v aucli,.ii, the
Court, ivacliii^r i|„. „.^,j,,„ .,, aiitli..nl-,t,g a ^oizuru
"'' ^'"""'^ wilJiuiii, an a:-n-i .,! tlir

i..--,,,, urn l^ aii
"''''' ''"'• ^'"-' 'i^'i'v .,r ill- l„„,k-. pai.T-. ,i .,.

vU:. ku n-rus.,| u, nt,Ur m- arr.-i „,„,„ a „n-iv
lii-.ii's'y -latcinvih iA In- liii,iiii.,ii i,, |,.aAv ih,. | nii-
cl Killiril"!!!.

(liiipfrial MTuniiilc I'lvdit ( u.. |^i up., a

117. Tl... (•.Mirt may, affr It lias mad,, a wlii,ilti« up
t-rdor, suiumi.u iM.foiv It oi- l,t.f„r,. any pcrsMii naiiuxl
by It. any ofll.-.T of tU« c.mi.any .,v iktsoii kiimvn or
susiKjctod I,, liavf In lil.s iu,s-<,-ssU,u any ,.f tlio ..stale or
effects or th.. c.ini.any. .„ snpiM>s,.,i t„ |„. indrlw,,! lo
the comimny. or any [..-rsoi. whom llu- cvMirl .l.vnis <-a.

IwM.. of trlvlnK infoniiatioi i .•.'rnim,' the trade, deal-
iURS, »>state or e(Te.-ts of tJl(. eoail-aiiy.

Origins. - R.S., (188(5). c. 120. s. 81; ir, Vict
c 2:i, ?. 82.

Theory. — Ss. 88. 1.1, 140, 141.

JURISPRUDENCE.

1. A witness, iunimonod under this section, must
answer question^!, which refer to mere hearsay, since
tlie ohjet't of the section i..< to enable tlie offic-ia! li-

quidator to get full information as to all the Coni-
panv's alfairs, and lieari>ay uiay he va!iia(>le in put-
tins him on the right inquiries.

(Ottotnan Co.. 1.-, W.I?.. 1000; W.X., 18(17 p.
l()l.)

2. Sect, lir gives the Court powe^ to examine
on oatli the persons thus s-.miinoned before it. The
e.xamination is usually made hefore one of tVe ex-

aminer- of the Court., or a «pix-inl examiner.



ill7l DOMINION \\lNI)IN<;-ri'

I I
lllf [H'l-nll -IIIMIIMUMil ,1- il WltllC^- '/l\V^ llll-

-illl«hl.ln|\ ;in.\ViT-. Ill' l-'tll-r. [ii |l|ix|lUi' lliH-lllUi-Mts

li-.|llll'i'i|. !!. I- luil.lr li> III' riklllllllllril.

((iiTlllilll Mnilljy; Cm.. Sliilli'"- ca^c. :{ l*r (i. lUlll

S. l-.'ii.
)

;i. I'Ih- |K)\vers, contVrn'il by soct. 117, are

l'r,i|nriit !y f\"fii>,.i| wlicrr lli<' lii|iiiilal(»r, fi'imi an

rv.iiiiiiali'iii uf till' hiMilv- aiiil |>a|H'r-. ha,- r<'a-iin nt

-ii^lii'i I lliat ilifi-i' 'iia\ Im' any claim a^'ainsl tlio

diiTiiiti -, (>r(i(i'r<, I'tc. iiihI.t -K'ct. I'^i^i i>r a claim

aLTniiwi |irMiii.iii'i-^ iir i>tlicr<. or wIutc pnK'ct'dinjjs

arc [icinlinf; asrainst the Conii)any and ho ciesiros to

a-icrlaiit v.iirilicf lie can pi-udently dclciid llic

nctiiiii.

(Ma-s-v V. Allen. !> CIi. D.. 1(!5.)

I. Wlirii. a -I'ccial examiner \\:\< hctvi appointed,

ilic prnpcr niiii|<. df -iimmc'iiin},' hct'orc llic eXMniruM-

'•am |MM-siiii wliDm tile Court may d«»m capihlo

"of iii\ injj information roncorning the trade, dpalinws,

"cstato, or elTeots of tlic Company, under thiii ucv-

"tion". i> not by /mbi>oetia. but Ity summons in

cliamtnTs.

( Pjiirli^li .Inini stixk Hank. Law Pop.. 3 K^. 203;

i:. l..'l'.\.S.. 200.)

5. 'I'he ofticinl li(|uidator of a Company in li-

quid'atiiiii was lield to he obliged to answor t]i.> ques-

tions pa' by an alleircd c<>nt,rib>itory for the purpose

of niakinir out his cas<' to Ik- i-eliove 1 from liability

to ilie Company.

(Bnrned's Bankinjr Co.. Kx pnrto Contract Cor-

poration. W.X.. 18fir, p. fi2: T. w T?(>p. " .' ii. App..

.s.no.)

(!. Tlic mnnajii"<f dork of a !)ank in which a

contributor, ha." an aroount is a witness compoUablo

to an-iwer as to that account under this fwtion.

(Financia! In*. Co.. rifi L..T. Cb., fisr.)
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"' ^^'"" ' |'"i--.ii I- .x.i'iiiu.J, ,11 t!i,. iiiMatu-.
"'' '" "I'li'Ml li'iiti'l.ii. r. uii.l.r ilii, .,,1 -1. hi*
c..un--l ,111.1 ~u\w.Un- an. miitl,-,! t.. h,. pnjs.'iu. at the
oxi.niMi;;li,.ii. I,, rxaii,,!,,. i!,.. flrponmi vv!i..ii iho exa-
'"'"•'""" "" "^'>'' ! il rii. i.'il !;.|iMM;,i„r N ,,.„.
''''"'••''• •""I • ••'K- n.,i,.. .,, ,(,,. pr ,.,1JM-..

•"'"'-f'-l.'M'liii^ Aiii,n,,n ,,,. |.,. M,,,!,;,„,.
(-.. L,1U If,.;, . ; i.;,|,, I.-,.;, i; |^ 'l-As, -,, (1,.,

'^- ^^''"'i'' •' -'ii<il..|.. wIm I, .1.1 !,..,! ,„ Ml w1m.ii
C'CrtilUl ...Il,-!tl,.- ||;|,| I,,,.

11 .|..'U,.!,..| >
'li- rlinit,

;'''';'"•''•' '•' ">""' 'I"
'I

I'-M •!
..„ u!„„„ ,!,,!

"clieiit iv...iv..,l -lifiii-, oil ihr ,::r.M,ii.| „r pnvilo-o ns
'' ^^'i- "il'"nii,i:,.>ii .I'.iaii; ,1 I,, il,,. ,.,,||,..,, .,f ,.,,,|,i||,,,.

'"- 'l'- ''I'lll'- r,|.... th,. oi.j.vt.l.-I, u;|. .,\..n:,!,.,l ,,„

''' i-''-""'i'l that 1I.,. inr..nn,.|tiMM w:,, ,„,f ,.,|,ii,i!iiii-

''l''^'
''> 'li- 'l"'"' '" l!i'' ">UnU;: !„it ua- ih,. r,.-nlt

"!' 'li- .,\vn Ml,.,.r\,iii,,n,

(l-.in.l Civ.lit S.M.irtv .,( Ir,.|aii.|. I.') \V.I{.. :o:;.)

118. T .iiiy iH-i-siiM *i siiiiiiiiiii .-.l, .ift.T t.(.ii|..' |..n,l,.,-,.,i

!\ rras,,,,:,!,!,. sum (,.r l,is ,.vp,.ns,.^, n-ni-.-s. will,,,,,! a
lawful exnis... t,, ntten.l at the time npiKilntwl. the
.oiirf miy .-aiiso .siicl, ,„.rso„ t„ (,.. approhomkNl an.l
lirouclii lip for oxiimliiatloii.

Origins. - It.S.. (is.si;,. ,.. i-k,. .. 81: I.'. ViVt

Theory. — S. 11.

x

119 Tho fonn may n>.|iiiro any siirl, offif,.r „r i><>'-son

to iirndnre before tho court, any tKwk. pnper, aeed. writ-
ing or other (lofument In his onsto.Iy or iiow.-r n-latinso th(> company.

Origins. — R.vS.. (188r,). c. 129. ?. 81; 1.1 Vi,.f.
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JURISPRUDENCE.

1. Where a contributory JL^puted his liability

to bo plaiced on the list and called on the official

assets of the Company, which had been prepared with

a view to making an application for a call, the Court

assets of the Coiinpany wliiili Imd lurii pr.'piucil with

a view to making an applioation for a call, tlie court

held that the documents sliould be j)roduc;>d, unless

they were protected as confidential communications

between solicitor and client.

(Barned's Banking C' , ex parte Contract Cor-

poration, Law Eep., 2 Ch. App., 350.)

120. If any person claims any lien on papers, deeds,

writings or documents produced by him. such productloa

shall be without prejudice to such lien, and the court

Bhall have junsdictiou lu the windlugup to determJjie

all questions relating to such lien.

Origins. — U.S.

c. 23, s. 82.

(1886), c. 129, s. 81; 45 Vict.,

121. The court or person so named may examine,

upon oath, either by word of mouth or upon written

Interrogatories, any person appearing or brought up in

manner aforesaid, concerning the affairs, dealings, estate,

or effects of the comimny, and may reduce to writing the

answers of any such person, and require him to sub-

scribe the same.

Origins. — R.S., (1886), c. 129, s. 82; 45 A^ict.,

c. 23, s. 83.

Theory. — S. 115, 117.

122. After a winding-up order has been made, the

court may make such order for the Inspection, by the

creditors, .shareholders, members or contrlbutories of

the company, of Its books and pai)er8, as the court thinks

Just
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2. Any books and papers in the i>ossesslon of the
comimnj- may bo Inspwted In w)uformlty «ith the order
of tlie court, but not further or otherwise.

Origins. - K.S., (1886), c. 129, s. 54; 45 Vict.,
c. •??, s. 58.

Theory. — Ss. 33, 76, 139.

juiuspetjdence.

1. The books and papers of a Company are the
property of its shareholders, who are entitled to
inspect them, though tliere is a secrecy clause in the
Articlei of Association, and tliough in the course
of inspection tliey will become acquainted with
matters, which should be kept secret. But it is their
duty not to divulge such information so acquired;
and the Court will restrain them h\ injunction from
so doing, and will punish thorn should thev offend.

(Binniugham Banking Co., Ex parte " Brinslev,
3fi L.J., Ch. 150; 15 L.T.X.S., 203.)

2. Where shareholders applied to the Court for
leave to iniipect and take extracts from the books
and paipers of the Compan.y, and to employ an ac-
countant for that purpose, leave was granted subject
to the limitation that only one inspcX!tion would" be
allowe<l to go on at once, that the inspection should
be made at reasonable "imes, and that the contents
of the documents should not be improperly disela«e.l.

(Joint Stock Discount Co.,.W.X.. 1866, p. 341.)

3. In an action by a Company against an alleged
shareholder for calls under a winding-i-.p order, the
Court upheld the order of a jydge at chambers
giving liberty to the defendant, after plea, to inspect
the registry' of shares, the allotment and agenda
books in the possession of the Company.
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The granting such an order is purely in the dis-

cretion "of the judge at chamber, and the Court wiU

not reviexv his exercise of such discretion, unless tliey

clearly see that the order was wrong.

(The Lancasliire Cotton-Spinning Co. vs Greato-

rex. 14 L.T.X.S., 390.)

4. rne requete de la part d'un cr4ancier d'une

Coni.pagnio en liriuidation pour examiner les livres

de cette Compagnie ne sera pas accord6e, s'll ne fait

voir aucune raison -pociale a cet efEet.

(C.S.. Montreal. 1913,, The Colonial Engineering

Co., and The Dominion Light, Heat and Power Co.,

13 R.P., 436.)

123 When, in the course of the winding-up of the

busiuoss of a coinpnny under this Act. it api>ears that

any past or present director, manager, liquidator, re-

ceiver eniployw or offloer of siu-h eompany has mis-

applied or retained in his own hands, or become liable

or acoountAl.le for any moneys of the company, or been

guiltv of any misfoiisance or breach of trust in relation

to the company, the court may. on the application of any

liquidator, or of .ny creditor or ..ntril.ntory of the

rompanv. notwith^tandluR that the offence is one for

which "the offender is criminally "^^e. exarrdne .n^

the conduct of such director, manager, liquidator, re-

oeiver, officer or employee, and. upon such examination^

make an order renuiring him to repay any moneys so

Sappli«i or retainecl. or for which he has l>ecome

Hable or accH^nntahle. together with interest, at .such

rate as the .-ourt thinks Just, or to contribute such sums

S monev to the n..ets of the company, by way of com-

pensntion in respect of such mis..pplic.ation. ret^m,,n.

misfeasance or breach of trust, as the court thinks At.

Origins, - E.S., (18S6), c. 139, s. 83; 47 Vict.,

c. 39, s. 6; 4.5 Vict., c. S3, s. 84.
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THEORY.

257

1. Misfeasance, is a default ia not doing a lawful

act in a proper mami.r.

2. Xonfeasance, is defined to be the iion perform-

ancc of some act which ouglit to be performed.

(Amer. Enc.)

3. The claim for misfeasance is a close in action,

which can be assigned by the liquidator; and an

order has even been made in a debenture-holder's

action to sell such a claim by auction, moneys re-

covered on such a claim being covered by debentures

charging all the undertaking and property of the

Company, subject to costs.

(Emden, 263.)

JURISPRUDENCE.

ALPHABETICAL INDEX.

Cheque 3

Damages 15

Dividends 8. 12

EsamiDiition of Books 6

False Ilepresentatlons 1

Legal Duty 17

Misconduct 7

Misfeasance — • ...... 3a, 4

Negligence 2,5.9.11. 18

Promoter 4a

Original subscriber 14

Present 4

Reprosentatlons 10

Secret arrangement 16

Watching 11

1. .V bank director is not to lie liable for breach

of his duty as such in inducing the bank to extend

credit to .^n individual bovond the .itatutorv limit

and in making false representation? a~ lo paper pre-



258 (123) DOMINION WINDING-UP

sented for discount, where he was not, at the time,

acting as director but as agent for the borrower.

(Hicivs vs Steel. 12 R.L., n.s.. 564.)

'i. The liability of directors of a bank for i" :;-

fault or negligence of tlie cashier is held to be

inforceable, if they have failed to exercise reason-

able supervision.

(Mason vs Moore, 13 R.L., n.s., 565.)

3. A directtor, who signa cheques for the Com-
pany, without inquiring for what purposes the che-

ques are to be used, is liable under s. 133, if the Com-
pany has suffered loss.

(Joint Htcx-k Discount Co., vj Brown. 8 Eq.,

381.)

3a. That the powers or tiie bank, and of the pro-

visional directors acting for it, depended entirely

upon the provisions of the Bank Act, and the pro-

visional directors had no power to authorise pay-

niCTH out of the funds of the bauk of commissions

to persons who obtained subscriptions for shares

of the f npital stock ; and in the winding-up of the

bank, under the ground of breach of rrust or mis-

feasance, to pay to the liquidator the sums which

had improperly been paid under their authority.

(Monarch Bank, 17 O.W.R., 901 ; 23, O.L.R.. 516).

4. Where a director has received in breach of

trust a present of paid-up shares from the Company's

vendor, he may be made liable for misfesisance under

sect. 123, but he cannot be made liable as a con-

tributory for unpaid shares.

(Carling's Ca.sc, 1 CD.. 115.)

4a. The partner of a promoter, who is liable for

a secret profit made in tl^.c promotiton, is not himself

accountable, if the promotion of Companies is no
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part of the business of tlie partnership, unless it can
be shown that he knew of the profit his partner has
made, or that moneys the promoting partner paid
him were part of such swret profit.

(Lvdney and Wigipool Iron Co.. vs Bird. 33 C D..
85.)

^: .'^^^ ^*°^ °^ ^'> ^vi^ig suspended payment,
plaintitr, who was appoiiueii curator, brought an
action, under the Winding-up Act, K.S.C,, c. 129,
against defendants, the foniiar directors of the banJc,
alleging misfeasance and neglect of duty. The acts
chiefly complained of wort: tlio advancing of large
sums of money to one of the customers of the bank,
practically exhausting the oapiUl and reserve of the
bank, upon the security of paper drawn upon people,
wlio were insolvent, or who had no existence, and,
when tlie paper was returne<i unpa! ; or unaccepted,
retaining it and treating it as a-^ts. Al*o issuing
•improper Ixilanoe sheets, and paying dividends out
of capital. The evidence showed that, down to a
certain date, the directors were mi>led by their
cashier, in whom they had the fullest confidence,
but that, after the date n^ferred to, when they be-
came aware that they had been deceived by the
cashier and that he had disobeyed instructions and
that the resources of the bank were seriously

involved, they still continued him in his former piosi-

tion without change

Held:—That the directors, in accepting that posi-
tion, impliedly undertook that they had reasonable
skill and ordinan,- ability for the discharge of the
business in which they engaged, but that, in order
to hold them accountable for the acts of their officer,

gross negligence must be shown, such negligence be-
ing a question of fact to be determined upon the
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f«j

evidence, and the findings of the trial Judge in

relation tiiereto, founded more or less upon conflict

of fact, and inferences from the evidence should not

be disturbed.

6. That the dinvtor? weiv not obliged to examine

the hooks iy( the bank, but that, if they became

aware of anything reasonably >uggesting the need

of inquiry, it was their duty to seek for full informa-

tion and exj)lanation.

7. That, in retaining the casliier in ofiice, after

they became aware of his conduct and the manner in

which he had involved the resources of the bank,

they were guilty of indefensible misconduct, and

were personally liable for all losses sustained as the

result of his subsequent acts.

8. That tlie payment of a dividend, after the di-

rectors became ^vvare that the bank wrecked, and

tha'- it could not reasonably hope to continue busi-

ness, wa^ ultra vires and tliey were personally liable

in relation tlioreto.

9. >Per iJussell: That, in view of the evidence of

negligence on the part of the directors in the per-

fonnanco nf tlieir duties, their personal liability for

losses incurred should commence at an earlier date,

and that in this connection, it was not unreasonable

to attribute to them knoniedge of the statements

of the affairs of the bank, prCj.,ared for the informa-

tion of shareholders and the general public.

10. Per Longley: That the principle, which relie-

ves directors from liability, where they had relied

upon the representations of their officials, i? not to

be extended to cases where facts are brought to

their attention, leading them to suspect the integrity,

skill an^i competence of such ofiicials.

(Stavert v^ Lovitt, 42 X.S.R., 449.)
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11. it is noi a <luty cast oti tlu' president of a

bank to watch tiiu eouduet of liis oasliier and in-

ferior "oflicer^, nor to verify the exactness of the cal-

culation.; of its aiidiiors or ol tlic entries in the

books, nor to interfere with the employee?, who are

put in a position of trust for tJie .xprtws purpose
of attending the details of management. He is,

theref .e, not liable for loss arising from acts of
gross mismanagem.'nit on thci!- part of which he has
no knowledge, and his signature of returns or state-

ments, required by the charter of the Bank Act, pre-
pared and submitted by them, when he has no reason
to suspect that they are inaccurate or false, does

not amount to the making of approval of wilfully
false statomients mentioned in ."sent. 99 of"*lhe Bank
Act, 1890.

(B.R.. Montreal, Grenior vs Prefontaine 15 B.R.,
143; aff., by P.O.. 12 R.L.. n.s., '^9,5; 15 B.R.. 563.)

lt>. In an action by the liquidator of an insol-
vent Company against the directors, specifying sev-

eral alleged illegal act*, amon^t which was tliat of
payment of dividends out of capiLi], the Master in
Chambers, at the instance of two of the defendants,
who claimed indemnity over against the shareholders
for any amounts so paid, issued the usual third party
order, under Con. Rule 209. directing that two out
a large number of shareholders should be joined as
third party defonaants, as a test ca.se, but no order for
their representing the ela<s was obtained, though it

was stated that if they appeared such order would
be applied for.

13. On appeal by the plaintiff and the tliird-

parties, to a jn.dge in Chambers, tlio order was set
aside.
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An appeal therefrom by liie defendants to a Di-

visional Court was dismissed, the plaintiff under-

taking tliat any moneys realized in the action would

not bo distributed without notice to the defendants

and without leave therefor being obtained from the

local Judge.

(London and We?tern Trusts Co., vs Losoomb^,

13 O.L.R., 34.)

14. An original subscriber and provisional direc-

tor of a Company, who had only paid lj>25.90 on ac-

count, joined with the other provisional directors in

passing a refejlution, at the organization meefting of

the Company in 1902, that the shares of the capital

stock subscribed for by them should be aiUobted to

them as fully paid-up, wliich was done. In 1904. ha

transferred his shares, receiving therefor the sum of

$125.00 more than he had paid. In 1906, the shares

were forfeited, by resolutiV)!! of the directors, for

non-payment of a call of 100 per cent, made upon

them.

Held:—That the original subscriber for the sliores

was liable as for breach of trust, under s. 123 of the

Winding-up Act, in assuming to accept the shares

as fully paid-up; but the measure of damages was

the market value of the shares, at the date of the

allotment, and the sum of $125.00 was all that

he wa* for in this proceeding.

15. Per Meredith : The measure of damages was

the par value of the shores.

(The Manes Tailoring Co., Crawford's c^tse, 18

O.L.K., 572.)

16. With a view to conceal the financial dif-

ficulties of a mining Company and securing con-

trol of its property, the manager entered into a
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•ecre*^^ arre gement with the respondent, wbereby the
latiter was to acquire tlie liabilities, obtain judgment
thereon, bring the property to ?alo under execution
and purchase it for a new Company to be organic jd,

in which the respondent was to have a large interest.

The manager, who was a creditor of tlie Company,
was to have his debt socurod and lo receive an
allotment of shares in the new Company proportion-
ate to those held by him in the old Company and he
agreed tha/t he would not reveal tliis understanding
to the othor shareholders.

Held:—Th&t the agreement could not be enforeed,
IS the consideration was illegal and a breach of
trust by which the other sliareholders were defraud-
ed.

(Lasell vs Hannah, 37 C.S.C, 3554.)

17. A director of a banking Corporation is held
to owe no duty in a legal sense, by reason of his of-

fice, to the creditors of the bank or to the public.

(Hart vs Evajison, 12 R.L., n.s, 473.)

18. Where the collapse of a bank was due to over-
drafts, which the cashier, the principal executive of-

ficer of the bank under the directors, whose accounts
had been duly audited by a board of auditors duly
appointed and entirely independent of the directors,

had irregularly and impropeo'ly allowed to certain

customers. By the law of Quebec as by the
law of Bnsfland. a charge of neffligence could not be

establish3d against the president of the bank simply
by roason of his havdng in good faith failed to de-
tect the cashier's concealment of such overdrafts.

(P.C., 1906, Pr^fontaine vs Grenier, 15 B.E., 563;
12 R.L., n.s., 495.)
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124. The ouurt may, by any older after the winding-
up order and Uiu apt)oliitm«nt ot u lUiuldator, dispense
with notice to creditors, coiitrlbutorlog, shareholders

or menibertt of ihe coniimny required by this Act, where
In its discretion such notice may properly t>e dispensed

with.

Origini. — 52 Viot., c. 32, s. 11.

Theory. — Ss. 27, 61.

JXJSISPRtTDENCE.

1. The power, given to the Court by sect 11 of

52 Vict., to dispense with notices, etc., does not

extend to that required foi the appointment of a

liquidaitor imder s. 20 of the former Act.

(B.R., Montreal, 1902, Stimton and The North-

west Cattle Co., 14 B.R., 279.)

126. The courts of the various provinces, and the

JudKes of the said co>TtB reapectlvely, shall be auxiliary

to one another for le purixwcs of thix Act : and the

ulndlnR-up of the business of the company or any matter
or proceeding .-elating thereto may be trajtsferred

from one court to another witli the concurrence, or by

the order or orders of the two courts, or by an order of

the Supreme Court of Canada.

Origins. -

c. 23. 8. 86.

B.S., (1886), c. 129, s. 84; 46 Viot,

Theory. — S. 111.

126. When any order n«ide by one court Is required

to be enforced by another court, an office copy of the

order so made. c«>rtlfled by the clerk or other proper
officer of the court which made the same, under the
seal of such court shall be produced to the proper officer

of the court required to enforce the same.
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Origint. — U.S., (ls8(J), c. 1-.>J, s. 8.5; 13 Vict.,
c. a;{, s. 8r.

Theory. — S. 111.

127. .Such last montlonert oourt shall, uikh, hu,.|,

diwUoii of thf «ul.l cMtlrkMi ,„„j- „r Mueh on-.-r tako
the Hiuue i.r.>f.HN|lnKs (l.,r...,i f,„- ,.„f.,r.-li,tf tli,- ur.terM If It was the order of Uie court required to enforce It

Origini. - R.S., (1886). c. 129, s. 85; -15 Viet.
c 23, s. 87.

128. The rules of ..roceiluro. i,.r the time iK-lnif an to
»a»endmenta of pleadings and pr<x!eedli.gs in the court,
•hull apply, as far as pra.-tli-able. to all plwidlugs avi
prot't-oUings under this Act

2. Any cx>urt before whK-h such |.ro,ei>.ianf;' are being
carried on shall have full power and authority to apply
to 8u,.h proceedings tiw appropriate rules of such court
as to amendujent-'.

Origin.. - R.S., (1886), c. 129, s. 86: 45 Vict,
c. 23, 8. 48, in part.

Theory. — Ss. 2, 135.

JURISPRUDENCE.

1. Sect. 128 has reference to amendments only.

(The Sun Lithographing Co., 22 O.R., 62.)

129. No pleading or procedlng shall be void by rea-
son of any irregularity or defatUt which mav be amended
01- disH'srarded: tut the same may he dealt'wlth atvord-
ing to the rules and pni.-tiee of the court In cases of
Irregularity or default.

Origins. — R.S., (1886). c. 129. s. 87; 45 Vict
c. 2.3, s. 88, in part.

Theory. — S. 13.5.
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ifi

130. .Vnj power* by this Act conferred on tiie court

&rc In addition to. and not In restriction ot any othar

power* at law or In ««jiilty of InittltuUnK proceeding*

aKaliiitt any pontrHmtorj-, or the entate of any contri-

butory, or uijnluiit any debU)r of the coiupony, or hla

wtato. for the recovery of any call or other «um due

from nw-h contributory, delrtor, or eatiito; and •«<* !)ro-

ceedlngs niay be Inrtltuted accordingly.

OriginP. — U.S., (1886), c. 189, «. 90; 45 Viet.,

c. 8.3. 9. 98.

1 ^ory. — Ss. 66, 89.

131. T' J court may, aa to all mattera relating to the

wlndlnf-op, have ngaxa, to far u It deeoM Ji«t, to

Um wlahea of the credltora, contrlbntorlea, shareholdera

or member*, aa prorfed to it by any rofflclen! evidence.

Origini. — R.S., (1886), c. 189, ». 19, in part;

46 Vict., c. 83, 8. 23. in part

Theory. — Ss 33, 140.

1810. TBe coart If «atl»fl»1 that, wUh reapect to the

whole or any portion of the prooeeddngs, the Interest!

of creditors, clulraante or ahareholders can be claMlfled,

may, aftw otloe by advertisement or ottoenrtoe, nomi-

nate and all "^Int a solicitor and counsel to represent

each or any class for the purpose of the prooeedlnga,

and all the i-erBons composing any such class shall be

bound by the acta of tiie solicitor and counsel so ap-

pointed, and ^Tvlce upon such solicitor of notices,

orders, or other proceedings of which service is requir-

ed, shaii for all purposes be. and be deemed to be, good

and sufficient service thereof upon all the persons com-

posing the class represented by him ; ar.d the court may.

by the order appointing a solicitor and counsel for any

class, or by subsequent order, provide for the payment of

the costs of such solicitor and counsel by 'he liquidator

of the cwnpany out of the assets of the coaipany. or out

of such portion thereof as to the court seems Just a?. 1

proper.

OrigiM. — 6-7 Edw. VII, c. 51, s. 1.
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132. Ti... ILiuMiitor shall l... Hubj.Ht to th.. mimmiiry
Jurisdiction of the .-oiirt In tho mitii.> maiiiM'r ami to tb«
«nru.. exti'iit .IN til.. ..nlliiar.v ..fii, vrr. of ih,. o.iirt ntf
xul.Jtvt to ItM JurUllrtlon; aii,l th.. iM.rlormaii.v ,,f bli
dull. ..4 may be f<iUiiM'iI...| hj ,.n|. i ..f th, „rt.

Orifini. — U.S., (188G). c.

48 Vict., c. 23, 8. 43, in part.

Theory. — Ss. 33, 140.

189. «. 39, in part;

JUEI8PEUDENCE.

1. The liquidator is an officer of the Court and
must act in a perfectly impartial manner. It is

hL« duty to nuke }li^l..^•lf Uioroiighly ar.|iia.iiit.Ml with
the affairs of the Company; to suppreea nothing and
to conceal nothing, which has come to his knowledge,
in the course of his investigation, which is material to
ast-eitaiining tlio exact truth in cwvy ca.«o In^fore tlie

Court. And it is for the judge to see that ho doei
his duty in this respect.

(Gooch's Case, 7 Oh., 207.)

2. On n petition by a mort^'agpp in winding-up
proceediugg, asking for the conveyance to him by the
liquidator of the Company'^ equity of redemption
in certain property, the Court hiu« jurisdiction to
make the usual order for foreclosure or sale. The
jurisdiction oxi.4s by virtue of this section and may
be exercised in a summary way. Tt is a matter of
convenien<'p and discretion a^ to when an action will
be directed or summarv prooeodin^s sanctioned.

(The Eswx Tiand and Timber Co.. 21 O.R..367.)

133. All remedies sought or demanded for enforcing
any claim for a debt, prlvllese. mortgage, lien or right
of property upon. In or to any effects or property in



2b8 (^134) DOMINION \VINUIN(i-UP

the hands, itosst-sslon or custody of a liquidator, may be

oMained by an order of the court ou summary petition.

and not by any action, salt, attachment, aeizure or otfaer

proceeding of any liind whatsoever.

Origins. — R.S., (1886), c. 129, s. 39, in part;

4.') Vicit.. c. 2'.}, s. 4.'!, in p;irt.

JURISPRUDENCE.

1. See: .Jurimprudence to section ,34.

2. Tliat there was no jurisdiction in the Court,

under the Winding-up Act, to make an order sum-

marily declaring the sale void.

(Tobique Gvpisum Co.. Costigan vs Longley, 6 0.

L.R., 515.)

RULES, REGULATIONS AND
FORMS

134. A majority of the judges of the court, of which
tile chief Justice shall be one. may, from time to time

malvo and frame and settle the forms, rules and regula-

tions to he followed and observed in proceedings under
this Act. and make rules as to the costs, fees and charges

which shall or may be had. taken or paid in all such

cases by or to attorneys, solicitors or counsel, and by

or to officers of courts, whether for the officers or for

the Crown, and by or to sheriffs, or other persons, or for

any service performed or work done under this Act:

Provided that In Ontario the judges of the High Court of

JnstJce. and in Quebec, the judges of the Court of King's

Bench, or a majority of snch Judges of which the chief

justice shall be one. shall make and settle snch forms,

rules and regulations.

Origins. — ES., (1886), c. 150. ?. 93; 45 Vict.,

c. 23, ?. 97.

Theory. — S. 2.
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135. UntU such forms, rules and regulattons are made,
the various forms and prooixlures. Indudlug the tariff
of costs, fees and charges in cases under this .Vet, shall
unless otherwise sr)efdally provided, be tlu- sjitue as
nearly as may be as those of the court iu other cases.

Oi'igius. -

c. 23, s. 98.

K.S.. (1886), c. 139, s. 93; 45 VLn,

Theory. — S. 129.

JUEISPEUDENCE.

1. Upon an application to examine certain direo-

tors of a Corporation, the provisions of s. 135 of tlie

Winding-up Act control, and as read with ?. 2 (e)

and s. 13-1, render applicable, in the Province of On-
tario, the procedure, including rules and regulations

and methods of practice, current in the High Court
of Justice (Ont.). adopted as nearly as may be as

laid down in the Con. Rules (Ont.), it appearing
that no other rules have yet heen made under s. 134.

2. Upon an application by a Corporation for a
winding-up order, under the provisions of the Wind-
ing-up -Act. the directors nf the Corporation am com-
pellable witnesses for examination, under s. 135 of

the Act supplemented bv Con. Rules (Ont.) 489 491
492.

3. TTpon a question of practice vnder the Wind-
ing-up Act English cases, decided upon different con-
ditions of practice, may not be applied to frustrate the
clear intent of the Act itself.

(H.C., Ontario. 1912, Bavnes Carriage Co., 7 D.
L.R., 257.)

4. Held:—Th&t s. 135 of the Winding-up Act
was wide enough to m.nke Con. Ru'e applicable to
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winding-up proceedings, tlierefore dismissed a peti-

tion for winding-up where the affidavit in support

of that petition was not filed before the service of

the petition as required by above rule.

(Belding Lumber, 18 O.W.B., 668.)

UNCLAIMED DEPOSITS
136. All dividends deposited In a bank and remaining

unclaimed nt the time of the final wiudiDg-up of the

busin<>ss of the company shall be left for three years In

the bank where thoy are deposited, subj •-, to the claim

of the persons entitled thereto.

2. If such dividends are unclaimed at the expiration

of the three years aforesaid, they shall be l>ald over

by such bank, with interest accrued thereon, to the

Minister.

'^. If such dividends are afterwards duly claimed

they shall, with sneli interest. l>e paid over to the per-

sons entitled thereto.

Origins, — R S., (1886), c. 129, s. 94; 45 Vict.,

c. 33, 5. 91.

Theory. — S. 83.

JURISPRUDENCE.

1. Where moneys, belonging to the suppliants,

had gone to form par of a fund paid into the liands

of the Minisiter of Finance and Receiver-General as

unadministered assets, in the caae of the insolvency

of a Bank in proceedings undor the Winding-up Act,

and it was objected that the suppliants were not en-

titled to such moneys because of judicial decisions to

the contrary in other litigation in respect to the

fund.
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If it was cloar tJiat tJie matter had been reallv de-
termined, efl'ect sliould be given to tlie e^t^»ppe], but
that were to guo effect to it would worlc iii justice,

the Court, before applying tJie rule, ought to be
sure that an O5.toippol arises by ivasoa of such deci-
sion.

In this case, there was no estoppel, and a reference

to the registrar was directed to ascertain what pro-
portion of the fund in the hands of the minister be-

longed to the suppliant!!.

The rule as to '^Jtoppel stated by King, J., in Far-
well vs the Que.i^, (22 S.C.R., 518), referred to.

e of the equities or conditions attaching to tiie

si DO H. was that a debtor liad a riglit to set-oti

against his debt the amount, which he lutd at his cre-

dit in the Bank, at the date of its insolvency. It

appeared that, at the time of the Bank's insolvency,

certain of its debtors had, at their credit in the

Bank's books, sums which thoy would, on payment or

settlement of their dobts, have a riglit to apply in

reduction thereof and th;' suppliants chi,inu«d that

they were entitled to be indemnified, in respect of

such reductions but of the fund in the banks of the

Receiver-General

.

The suppliants wer>' not entitled tn <ucli indem-
nity.

(Burbidge, J.C., Echiquier 1901, Hogaboom vs

The King, T Exc. C.R.. 202): (8 R.L.. n.5.. 133.)

2. The liquidators of an insolvent Company passed

their final accounts and paid a balance, remaining

in their hands, into Courts. It appeared that by
orders, issued either through error or by inadvertence,

the balance so deposited had been paid ourto a person,

who wias not entitled to receive the money, and the
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Receiver-General for Canada, as trustee of the resi-

due, intervened and applied for an order to have the

money re-paid, in order t» be disposed of under the

provisions of the Winding-up Act.

Hcld:~(Ml. 24 0. App. i\., 4;0.) :

That tlip Eeceivor-Geiieral was entitled to inter-

vene, although the three years, from the date of the

deposit mentioned in the Winding-up Act. had not

expired. That even, if he was not so entitled to in-

tervene, the provincial Courts had jurisdiction to

compel re-payment into Court of Uie moneys im-

properly paid out.

(Hogaboom vs Eeceiver-Qeneral of Canada; In re

Central Bank of Qanada, 28 C.S.C, 192.)

137. The money deposited In the bank '»y the liquida-

tor, after the final winding-up of tho business of a oom-

pany. shall be left for three years In the b'luk, subject

to be claimed by the persons entitled t'.iereto. and If

not then paid out to such persons, shall be then paid

over, with the interest accrued thereon, to tne Minister,

and if afterwards claimed shall be paid, with such Inte-

rest to the persons entitled to the same.

Origins. — R.S., (188G), c. 129, s. 41; 45 Vict.,

c. 23, r^. 45.

OFFENCES AND PENALTIES
138. When a winding-up order is made, if it appears

In tl\e course of such winding-up that any past or pre-

sent tUrector. manager, officer or member oT the company -

Is guilty of an offence in relation to the company for

which he is criminally liable, the court may, on the

application of any person Interested in such winding-up,

or of its own motion, direct the liquidator to in.s.tltnte

and conduct a prosecution or prosecutions for such of-

fence, and may order the costs and expenses to be paid

out of the assets of the company.

Origins. — U.S., (1886), c. 129. s. 96; 45 Vict.,

c. 23. R. 95.

Ik'w
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139. Every person who. with Intent to detrain I or de-
ceive any iK>r9on. destroys. mutUates. alters i>r falsities

any book, iiaper, wTitlng >m- -ociirity. or iii.ikes oi Is prlvj
to till' lualiing of any false or frMUiliileiit entry in any
register. ln)ok of account or otiier dm'unient iM'louging

to the eoiniKiny, the business of wlridi is tieint; wound up
under this Act. is guilty of .ni indi.'t.iliie ofTeiice and
liable to imprisonment in llic penitintl.iry for any term
not less than tvro years, or to imprisonment in any goal
or In any jilace of eonfineiiienl oilier ih;!,, ,| jieMiteMtiarj

for any term less than two years, with or without
hard labour.

Origins. — H.S., (188(i). u. V2U. ^. 0,5-. I.'. Vict.,

c. 2H, s. S5

Theory. — S=. 33, T6, 122; (14, 415 and 418 Cr. C.

JURISPRUDENCE.

1. lieports iiiado and accounts rendered by di-

rectors, in the course in their duty, though made and
issued to the -hareholders only, as to the state of the

affairs of the Company, are considered tlie represen-

tations of the Company, not only to tlie .slnireholders,

hut to the public, if they are published and circulated

by the authority of the directors or gcn.'ral nicotin;;,

and the directors are personally liable for injury

caused to thinl parties by I'.'ilse -cprescntations con-

tained in a report of the directors to the shareholder?;

but the injury must be imiuedinte and not the remote
consequence of the representations, md it must also

appear that the false representations were made 'with

the intent that it should be acted upon by such third

parties.

(Johnson. ,T.. Montreal. ISTS. Khodp= vs Starnes,

11 L.X., 314, .•529: 23 L.C.J., 113.)

2. Individual shareholders in a joint st .ek Com-
pany cannot bring an acti».ii against liie promoters
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for damages causod by alleged misrepreseatationa

by the latter as to the prospects of the Company, not

to the respective shareholders.

(Beatty vs Neelon, 13 C.S.C, 1.)

3. Les allegations mensong^res, contenues dims

des prospectus ou d.s feuilles publiques, constituent

une fraude et rendtut passible dc dommages I'auteur

de ces mensonges envers ceux qui sont induits a agir

en consequence do ccs enonces faux. II en est de

meme des ventes fictives faites exprssement

pour donner une fausso valeur a des actions dans une

Compagnie mini^re.

(B.K., Montreal. 1885, Dorion and Crowley. 30

L.C.J., 65; 42 D.€.A., 322.)

4. En mars 1898, on a livre k la publicite le pros-

pectus d'une Cie a etre constituee, dite "The Trading

"and Mining Co. of Canada", dont le but etait

d"etablir des postes a Edmonton, Peace River, Daw-

son City et k d utres points sur la riviere Yukon.

Le defendeur etait indique comme president de la Cie

et le prospectus contenait des assertions fausses. I/e

defendeur avait consenti a agir comme president de la

Cio, moyennant un salaire annuel de $1.000., il avait

approuve le prospectus et les contrats intervenus

avec les ouvriers, et avait depose en banque. comme

fid^icommissaire, des sommes d'argent regues

de ces derniers comme souscription au fonds

capital de la Cie. Certains promot^urs avaient enga-

ge le demandeur et d'autres ouvriers au nom de la

Cie, les avaient fait souscrire un certain nombre d'ac-

tions dans la Cie et verser la moitie du montant de

leurs souseriptions, et les avaient exp6(li-es a Edmon-

ton avec un engagement pour deux ans. Lo deman-

deur avait vu le defendeur avant de signer son cen-

tral et cclui-ei ne I'avait pas mis en gardie cnntre les

assertions fausses du prospectus. Los ouvriers furent
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abandonues a Edmonton, et le demandeur reclamait
du dufoudeur le moutant (|u'il avail paye sur sa sous-

cription et les donunages qu'il avail I'proiivcd.

•/«^t':—Que, dans ct-s circonsiances, lo defendeur
etait responsable envers le demandeur du monfcaut
que celui-ci avail ver.se sur ?a scjusenption d'aetiona

et des dommages qu'il avait eprouvfe par la viola-

tion du oontrat fait avee avoc liii au nom do la Com-
pairnie projetw.

(C.K.. Montreal, 189!). Bonhomme ^3 Bickerdike,

ir C.S., 28.)

140. Any Uqulflator. dirtTtur. uianascr. revolver, offi-

cer or euiployoo of a couipany. failiiii; to comiily wiLb
the requirements or dirot'tlons of any order tnailc by
the court under this act. shall Jmj guilty of contempt of
Court and shall bo subject to all proce<< aiid puiiisb-
ments of such court for contempt.

2. Any liquidator so failiui; may In tlic <liscretlon

of the court be removed from office as such liquidator.

Origins. — 'r.S., (1S8()). c. 12;>. s>. ;i8. .')0. 10

and \:i: 15 Vict., c. 2;i, .s>. 43. l:3. 11 and 84.

Theory. — Ss. 33, 117, 133.

JURISPRUDENCE.

1. That, when a judgment ha^ (irdored a liqui-

dator to pay immediately a eortain -^um. and has

ordered his iinpri-oimieiit in d-fatilt of obedience to

said judgment, that liquidator cannot plead to a rule

tiid tliat he cannot be forced to make such payment
until tlie liquidation of the insolvent estate is com-
plete.

(ArchilKild. .T.f'.S.. Montreal. 1«09, The Queen's

ITo+el Co.. v< Radford. 2 R.P.. li:"!.')

141. Ally refusal on the part of the president, direc-

tors officers or employees of a comiKiny to give ail in-

formation possessed by thera respectively as to the affairs
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of the coiuiKiiij nsiiiirttl by tlii' iiccouiiluiit or other iK.>r-

Ron or(l(T(>(l by the (inirt under this I'art to Inquire into

th« uffjilrs of ihf coinimuy and to report Miereon. shall

lie a contempt. >f court, ami such president, diri'ctors,

ofHcers or employees .shall be subject to all process and
punishments of such court for contempt.

Origins. — R.S., (188(1), c. 15J9, s. 11; (."> Viet,

c. t.i. s. Ki.

Theory. — S. 117.

llL'. l-;very Uquidiitor who shiill not within three

days after tlie d.ite of the tinal wiiidlnj; up of the busi-

ness of the company. dei»osit in the bank, appointed or

desi^nat<'d as hereinlM-fon' provi(It>d. any luincy belong-

iiit: to the estate ,of which he is such Ibpiidator. tlien

111 his hands and not re<|ulre<l for any other purix)se

authorized by this Act. with an aciviunt of such money,

and a sworn statement that the same Is all that he has

in his hands, shall Incur a penalty not exoocdlng ten

dollars. ,'ind not less than ten jier centum per annum
Interest npiKin tlii> sums in his hands for every day

after the ixplratlon of the said three days on which

he neslocts nr delays such payment.

Origins. — U.S., (lS8fi). c.

2.3. P. 44.

1 •.'!), s 40: 45 Vict.

Theory. S.'. 42. 44. 45.

143. Every person betni: brought up for examination

before the court after the court has .nade a winding-up

order, or appearing t>cfore the court for sucli examina-

tion, who refuses without lawful excuse to answer any

qnestion put to him or to subscribe any answer made

by him on such examination, shall be guilty of contemnt

of court, and shall be subject to all proceas and punish-

ments of .such court for contempt.

Origins. — R.S., (1886). o. 12'J. s. 82; 4.5 Yict..

c. 23, s. 83.

Theory. — Ss. 117, 140.
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EVIDENCE
277

1*4. If ibe biiHliioMs of a luuininv i^ i>...

UUder tbl« Act. all UooJ^^ZZ^J^ ^'^ ""^

Origin.. _-Rs..^,«,,^^^,,^_^.^^.^^

Theory. _ Ss. 33, 131).

JURISPRUDENCE.

(IfiKln.l iuid \'al,.inia Kaihv (•

wick. l,-> .Jur., .,!):. >

<'\ |iMi-f.' Child-

nuJr'l ^'Z
''"""•"''• •'^"'•""•^"" - "-'••'-Hon re-n ir d U, be sworn or u.a.1.. un.l.r rbo „rovIsl,«.s or

in a,,v ,.r.K..^,„ „„,:;,,• 'j;,.
^ "-'1 '•" " >urt

in CoiiM,!.. h„.>
""-^ •^"- '"•'J I'O sworn or made",'"•'•' ^^f""-^' « 'Klhidator. jurtgo, notuv pul.lio

••""""l-,.,n,.r for taking ..fn.lavi.s „r jnsH.v ,f !

l"--''c..: and out of O.nad.-,. b.foro .am- in, 1 r

'••'-;'.-.>-;«,:^;;'rto::;o:rr£,t^
•on^ul or vi.^.s,„, or any person a„th„ri"i by «nnd. an. stat.

Origins. — l?.s., (ISSH)
<.'. 23. s. ,sn.

c. 129. -. 88: 45 Vict..

"6. All oonrts. Judge... justioes. commissioners andr^rsons acting Judicially shall ta.o Judicial notice of t^e

Zh
'" "'"'"';, •^'/'^'""'""- >^ rn,. case m.ay be. of anysnch court, liquidator. Judge, notary pnWic. commit.
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sloner. Justice. lUlef municipal officer, consul, vlcecon-

8Ul. or otht-r iiursoii. utiadi<-U. apiH'iuled or nubscrUHHl

to uiiy suili ufU.luvlt, iinirumllou or dttlurutlou or to

uuy otljur docuiuent to bo used for the purposes of this

Act.

Ohgini. -

c. 2:\ * 'JO.

U.S., (liiM), c. 129, 8. 88; 45 Vict.,

147. Wlu-u any .-rilfr uiiidi! by one court is retiuired

to bo euloroed by uiiother court, tbe produ.tlou of au

oflice copy of the order so made certlfled by tbe c'erk

or other proiKjr oftlcer of the court which made the

Bame under the seal of such court, shall be Buffloleut evl-

d€>nce of *uch order having been made.

Orig^ins.

87.

M.S., (188«), c 12!i. s.. 85; 45 Vict.,

i!:i s.

Theory. - Ss. Ill, 125, 126.

148. The nbsRUCc of mention In the minutes of any

moptiiig of eontributorles. erwUtors. shareholder?, or

members under this .\ot. of the production of the liqui-

dator's 'ink pas.s-l>ook. shall be prima fnric evidence

that mich .pas.s-book was not produced at such meeting.

Origins. U.S.. (issr.). c. 129. ?. .3;.
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PART II

BANKS
149. Th.. pn.visi„„.s .,f ,1,N V,ni .^.U to bauk.s onlj-not iiicliidliiK' savli.Ks hanks.

^

Origins. — U.S., (1,sm;,, ,, i-u, , ,,. . ,. ^,.^^^

c. 2.'{, subtitle.

Theory. — s. 8.

160. The application for a wln.liMK-up or.ler sliall 1.^
nu..l.. I.j a ,.re,litor f„f a s,„n oC „.,, I.s. fhnn on. thou-
Riiiii dollars.

Origins. - K.S., (lS8fi), c. 12l), s. gs, i„
ir \-!cl, ., ;50. .. ?. in „

part;

irl.

Theory. S-. 2. 12.

151. Jhe ,„urt shall. I„.r„n. ,„,.Mm« th,- onk-r. ,Ur-t
rrfclln:: of the .shaMioUi.T. ..f ,i„. hank aii,l a mo.-ii.,-

01 f.o cT..(liiors of the hank f. h,. suniiuon.Hl. hold ^,ul
coiiduotod as the <-ourt dinn-ts. r.,r th,. punmso „'f as.
certalnin;; ,h..|r .vs,K.H-tivo uislu-s as ,„ ,he ap,M,i„,u,>.nt
or liquidators.

,^"&inS' ^<-^-^ (18SC). r. le^, ,. OS, in part;
4; \ let., c. .;;». >. 7. in p;,r!.

Theory. — S=. 27, Gl.

152. 'Mi,. ....iirt iiia.v a|'|M.i:it a ii.Tson fo a<'i as -h ilr-
ma.) of ilu. luootin;: of shaivhoMors. and in defajit of
sufh api.ointmpnt. the prosidont of th,. bank, or oth.>r
P'Tson who usually ,in.sidos at a nu-ctlng of shareholdnrs.
shall bo liiairman.
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Orifini. — H.S., (188«), c. 129, s. 99, in part;

IT Viot.. c. ;l!>. ^. T. ill part.

Theory. — S. C5.

153. The fouri amy also uppolut u pernoii to act a»

ctjiilrumii of tlie iiie.>tiiiu of credltoM. and In default of

Hurh iii.polnmiont. tin- crwlUori* at the mtftlnc >«httll

ap|>nlnt a chairman.

Origin!. — R.S., (18H6). c. 129. s. 99. in part;

i: Vict., c. :59, g. 7, in part.

Theory. — S. 61.

154. In taklnjf a vote at the meetini; of shareholders,

rogard shall Im> had to tho number of votes conferred

by law. or by the regulutlon» of the bank, on each

shartiholder present or rt-preaented at such meeting.

Origins. — If.S.. (188fi). o. 129. a. 100. in part;

n Vict.. 0. :?9. •. T, in part.

Theory. — S. 52.

155. In taking a vote at the meeting of creditors,

regard shall be had to the amonnt of the debt due to each

creditor.

Origiai. — R.S . (1886). o. 129. .=. lOO. in part;

47 Vict., c 29, s. 7. in part.

Theory. — Ss>. 62, 66.

156. The chairman of each m.^etlng shall report the

pro<tH>din«s of the meeting to the court, and. if a wind-

ing-up order Is made, the court shall apiK>lnt one or more

liquidators not exce.^lPg three to be selected. In Its

dlscreUon, after such hearing of the parties as It deema

extHNlient. from among the persons nominated by the

majorlUea and minorities of the shareholders and credl-

tons at such meetings respectively.

Origins. — 5-2 Vict., c. 32, 8. 17; R.S.. (1886).

!. 1?9. ^. 101 ; IT Vict., p. 39. s. 7. in part.

Theory. — Ss. 24, 61.
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1. 'riii' U iinliiij.' up All i>p>vii|c- thai ilii' ^liiir.'-

iuil'lcrs uiul the crfilit()r.s «>f ii ('Miipaiiy in liijuida-

tioii shall >('\t'rally imet and nr'ninaii' jK-i-oti.-', who
ar.' Id \>i- ii|>|)>.iiit,.M| liijiiiilalniM. aii<l ihc jiiil;ri' having

the .•i|»jiMiiiiiiifiii hall . h.M.v Ih.' !n)iiiilatiir. Icoiii

among -ui h iioinuiee-. In th. oaae of the Itank of

l/ivi'rt)i>'il. thi' juiJg>' uppi.mttMl liquidator- from
aiiHiny: the niMniiiPi'- <>( ih.. creditor-, on. ot them
beinj,' the defendant bank.

lit Id:—-'riiat iheiie i- iiotlung lu tJie Ail rei|uir-

ing cii'xiitors and jihareholder.- to ftc reipr.->nl«d on

the hoard of lirjnidatoi-!;. Thai a. Hank mav In.- a|»-

jioinicd iiijuidator.

(ForsvUie vs Bank u( Liverpool. 1> C.S.l.'., lOi ;

Cam. C'as.. 309.)

157. If uo one bas IxH-u so uuuiiiuited. the liquidator

or liquidators shall be chosen by the eourt.

Origins. — .i2 Vict., c. 3-<J, ?. 18.

Theory. — S-. 31. !10.

l.')8. 'I'lic liiinidators sli.iii ,is<-ort;iln as noarl.x as [los-

sitil.- the amount of notes .,f the bank hitfinl.'*! for clr-

onlHtloM anil aetn.ill.v oiilst.inilinK. an<l simii peservp di-

vidends on an.v part of ilie said amount in respect of
whl.li .laitns ;ir.. not filinl. until tile expiration of at
li-ast two .vears afi.'r Ih.' dato of the wlndlm.'-np order.

or until tlie last dividend, if such last dividend la not
made until after the evplratlon of the said time.

2. If rlaiins are not til..<l and dividends applltnl for in

respect of .in.v part of the said amount before the period
by this se<'tlon limited, the dividends so reserve<l shall

form tin- last or part of th,. last dividend.

Origins. -

?.1. -.101

R.S.. (ism. < l'?0. V 10;i: }.- Vict..
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159. ruMlfiitiDii in the Catiuila Giutttv Uiui ii: the
offlcl;il sn/.ette of each province, and In two newspjipers
issued at or nearest to the place where the lieail ofilce

of a bank is sltnate, of notice of any proceeding of

which, under this Act, creditors shonld Ije notified, shall

bo snfiicient notice to holders of bank notes In eirf'ula-

tlon.

-. If tlie head office Is situated in the province of

• .Mielpi'.-, CMC of liie n.'wspa|iers in wlilch ipiiblieation is

to be niiido shall be a new.siwpors published in English
and the otlior a newsi)apers published in Fren<'h.

Origins. - U.S., (188(5). c. 120. r:. 104; 45 Viot..

•3.1. .*. lO.").
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PART M f

LIFE INSURANCE ' VCfVIPA!^)£S

160. The iirovisidiiji of this Tart apply uuiy to life

insuriuice oompanles. and to insurance «-ompanifS doing
life and other insurance, in so far as relates to the life
Insurance business of sueli eoniiiauies.

]>'>. .-. n».K i:. \"iei..
Origins. -- I.'.s.. ( is.sC),

c. 2'-i, stibtitle.

Theory. — S. 9.

161. \Vlii>n.>\er M li.-cnse nf M ,-.iiiip;iny li:is explre.1

or been withdrawn iin<ler the Insurance .\ct. and has
not been I'cm-wiHl williin lliirtv Iiys after such .>\]iiry

or withdrawal, the i'oni|.,niy ^imll li,. siibje<'t t<> tlie i.ro-

visions of this Act a|iplic;\ble to the ease of insolvency
of such .1 couip.iny. except i'; case of.

—

(aj a company which i>rcviously to tlie tn-enty eighth
day of .\pril. on(> thou-^.-ind eiu'hi linndr<>d .'ind s''\eniy-

sevcu. was 'ii-eused to transact tlie business of life in-

surance in Canada and ceased to trinaa -t such business
before tile twenty-lirst diy .if M.-inh. one tli.-us.nid

ei.sht hnniireil and seventy citrhl, havini: lieforc ili.it

date fdven written notice to that effect to the Minister;

or.

(to a '•'inipany licensed iiiiiler tlie Insuraiic'c .\"t ti>

transact tlie business of lit,, iiwur.iiii-e in Canada wliich

has, in . lanner provided by tlie said Act. procured the

transfer of il< outst.andin;; iio!i,-;e^ !n Canada tn some
conijiany ev coiupiinics lii-(>ns..,i umler the said .\rt or

obtained the surrender of its p<>lici<>s as far as jiractir-

able.

Origins. — R.S.. (IP.-^nV

c. I?, .s. l.">. in T)arh

T?:!. .. inn: |.-. Viet,
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162. !ii i-iisf 111' the iiis()l\ciic\ i>f iiiiy poiii|i,iii\ . tlu'

depasits of sui-li conii);niy held liy tho Minister, aud th^
ass(>ts liold by tlic trustees iiiidcr llic IiisuniiKv Ant.

shall iie .ippliiHl iiro nitd to\var<ls tlic (lisi-harw of fill

claims of poUey-holdors in CaiiaiLi iliily amlicntii-atfld

against such company.

Origins. — H..S., ( ISSii). c. \2[). ^ lo: ;
4."> Vict.,

c. .^:!. s. lO:: 10 Vict., c. r.'. s. 1.5, in part.

JURISPRUDENCE.

1. ("anadiaii policy-holders petitioned for distri-

bution lof the depo-;it made by a foreign Company
wiMi tho Mini-t.cr of Finance a^ rci(nii-i'il b\- tli^' In-

surance Act, the Company being insolvent.

Ildd:—That tiw'y were eniitlcd to th.c ix'liet' aski'^^l.

notuithstaiiidiii» that [d'occodinij^ to wir-.o-up tho

Company were pending before the English Courts.

(Briton Medical and (Jcnei-al Life .Vs>., 12 (). R.,

111.)

163. l'pr)ii the insolvtMwy of any comi>auy and thi;

niakiu}; of a wlndinK-iiji order under this .Vet. the policy-

holders in Canada shall be imtitJed to claim for tho full

not values, including bonus .idditlons and i>roiits acirue<l.

of their several jxvlicies ,it tlie time of the winding-up

order, less any amount previously Mih.iiiced by the com-
pany on the st!curity of the imlicies.

L'. Swli claims shall rank with .judgments obtained

and claims matured on Canadian |)ollcies. in the dl.strl-

bution of the assets.

Origins. — R.S., (1886), c. 129. s. lOS ;< 1: 4.".

Vict.. 0. 2;i, .«. 108. in part; 40 Vict., o. \2. =. K!. in

part.

JURISPRUDENCE.

1. The amount, for which the holder of an un-

matured policy payable, at the death of the insured,

is to rank against an insolvent life insurance Com-
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\)i\n\ 111 !i>|Ui(l,iiiiiii. iimK.: ir omario lii-ui-aiicL- Arl.

l.'.S.o.. is'i;. c. v'd;;. i- i:i, ilill'LM-ciici', if anv at the

llalc 111 lllc I'Fll Ilrrlll lit nf tllr uilldill^:;-

U]p. liciu.vii ami HI l.nuiii ,|' ihr jjj-r^,.iif, value <>!.'

tlif i'i'\t'i'>inn III tile Slim a--iirf(]. at tin; decease of

tlir 'ifi' aiiil the piv^'iit \a-ur III a lit'.' aniuiity of an

aiiiomit ecjiial to tlic I'liunc iiri'iiiiiuiis, which would
liccuiiK. payaiil.' iliii'iim ;! -limai'Ml diiratii.ii of

t1i.' lilV a — ai-rii.

( MiTiliaiiw Lite A— i.ciali.iii \'iM-m.n ('ases. 1 O.

L.i;.. -.'.-.(I.)

164. 'I'lic liiiuidMtor iiiav ri'iniiri' ilie Suin'riiiti'iiileiit

III' IiisiiraiKv t.n valiii'. or |ii-iMiin. |.. ii,. v.ihicil nml'i-

his su|ici'visioii. 111,. |>.ilii-i,.s 111' llir pi.licy-liol.lrrs in

r.iiiaila. on llic li:isi< |iresiTi!icil in Hi,. Insurinii-i' .\ct.

2. 'I'll.' lAjii'iiscs of sii.-li \^,lii;ii|iiii at .! nifr uf iliro-^

'Tills I'm- I'lii-li iMilicy III- lioiiiis ailililinii sn v.iIiuhI. shall

1.1' rt'i.iiiic(l li\ till' Miiiislei- I'l-'Hii tli.' scciirilit'-i liclil hy
him.

Origins. Ci'i-i;:; \'iri.. . . i:i. s \\.

166. upon the comi>leiiiiii
'

e liquidator of (he

itati'iiicnt Id lie |ircp:iri'(l \>\ ]i-< anliriinMits against

tile coiiipTi'iy upon polirii's in i iml of all claims

npoii poi ,ies iiiaturi'il or ouisi .hiiiilt. tlic conn sh.all

I'.-uisc the seiairitios hehl li\' the .Miuisri'i' for such coni-

paiiy. niid the assets held liy ilie tnis(('<>s provided in

the Ill-Durance Act, or :in.\ pan of them it deems fit.

lo he solii or realized in sucli niaiiner nnd after such

iiotii-e and fnrmaiiiies as tlie court ai>])oiiits

Origins. — 'R.S.. (ISSC). e. 129. >:. 108 g 3: in

Vict., c. 12. >. Ifi. in nai-t.

166. The i)roee<'ds so realize<l, ,-ifter payliis expenses

incnrred. shall, except in so far as they have t>p<''n

ai>pi;tNl under this .\et to effect a re insiirance of poli-

cies, h.' (listrllmted jirn rain anionirst the elaiinants t\c-

cordiiii: to such statement.
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-. U' til.' iirtH'ccils .ii-i- iiul sulii.-ii'iil to t-ovcr in full

all ri.iinis ri'corclrtl in tlii> stutenicnt, suc-h policy-holders
shall uui l)i> barrijtl from auy rconrse they have, e' lor

ill hnv (IP (Hiiilty. a^'aiii; ili,. ciiii'paiiy issiiini; the i>- .icy

or against any sliaccliolilcr ov cliriM'inr ilicrcDi'. inlu'r

than for a shar(> in llio ilistrilmtlon or tl; ppoo*hh1s

aforcsaM. or In respect to any distributloL of the gen-
eral i>rui.,.rfy and ; ssots of ihc rouipany, othor than the

deposit ai.'l the assets vcsleil in truslii ~.

Origins, — l.'.S.. (issdi. ,. i->[), s. 108 S I: 40

\\v[. I'i. in itart.

167. Wheinev<«r the coimwny or the liiiuldator, or tlie

holder of the poli(\- <,v i-.>nlr,ii-t of insur.ince exercises
any ri;,'ht which ii or he has to cani'el any iK>licy or
contract, tJie holder shall be entitled to claim as n credi-

tor for the sum whl<-h. under the terms of the policy
or contract. Is due to him upon such cancellation.

Origins, — U.S., (IS.sti). c 13!), s. 10!); -L". Vict.,

0. •?:!. s. 108. in part.

168. The li(|nhhit.'r shall, without tile filing of any
claim, notice or evidence, or the taking of any action
by any person, inake a statement of all the persons ap-
pearing: by the hoDks and records of the officers of the
company to Ik' creditors or claimants on any matured,
valued or cancelled policy f.r contract of insurance, and
of the nniount due to each such person in resitocf of stich

claims, and every sndi i>ersoTi shall he colloeited and
ranked as. and sliall be <'(ntitled to the right of, a cre-

ditor or claimant for such amount, without filing any
claim, notice or evidemv, or taking any action: Provided
that any sn<>h collocation may be contested by any iierson

Interosted, and .any jierson who is not collocated, or who
is dissiifislied with the amount for which he is collocat-

ed, may file his own claim.

Origins, — T?,S.. (1886). c. 129. s. 110; 4n Vict.,

c, 2.3. s, 109.

Theory, — S. IRO.
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169. A .-oiiy ,,f siidl ^lili'iiiciil. lonili.'ij l..\ 1)1.. liiniiil.

at.-r. shall, forthwith after llic makiii:; ..r su,Ii si,it.'iii..ni.

Ik- lilcl ill Ih.. (.riirc of tlu- Sii|N.i-ii,l,'ii.h'iit of insurance
at oii.iwa.

-. Notice of such liliu- sliall lorihuilli be :,'iveii l,y

the liMUidaloi li.v notice in the Voinnln U<i-,lt. ami lu
the ofucial gazette of each provIuc<-. and In two ne\v»-
paiK'rs i.ssued at or uearcsi h> the i-lace ut,,.,,. Hie licad
ofdce in Canad;! of the coinimny is siiualc.

:;. The liquidator shall also. foriJiwiih. send by mail,
111 "paid, a notice (.f .sucli creditor named in llie .state-
ment, a notic-e of su.'h til in- to each creditor naiiu-d in
the statement, addressed to the addresses In Canad.-i of
sncl, crclitors, as far as (he s.ime are lumwu. and, in tin-
ca-^e of foreiKU .r.Miiors. addressed to the addresses of
their r.'iireseiitatives or agents in Can.ada. as far as the
same are known.

Origins. — K.S., (188(1). c. 12<j, s llOj § 3;
'15 \'iet.. c. 2;J, ,=. 109.

Theory. — Ss. 182, 183.

170. The liokier of a policy or contract of life Insur-
ance, uiion which a claim accrues after the dat.' of the
wiiMlinii-u), order and hefor,. i|h. e.viur.'iiion of thirty
days after tlie filing. In the ofiice of the Sut)erlntendent
of Insuranc'c. (,f di,. st.itemeni retVrred i.. in the last
precedinp section, sliall nlitled to claim ;is ,-i ,-n^
dlfcor for the full net amount of such claim less any
amouni i.reviously advanc«>,l by the com|iaiiy .m ihi'

security of the policy or contract, and the said stat.e-

ment and the dividend slu-,-t shall, if iie.e^s.iry. be
amended accordlnRly: Provided tli,it no cl.iini which
accrues after the e.Tplration of the thirty days af'iresald
."hall rank upon the estate unless nor until there is suf-
flcient to pay all creditors in full.

Origins. — R.S., (1886). o. 129, p. Ill: 45 Vict..

0. 2.^. ,<=. 110.

Theory. - S. 184.
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171. ir. licl'.iri' llli' cNliilMlioii ..f |||i> Illirt.v il:l.\s IhTi-

iubofore niwitianryl. ilip holder of a iiollcj- or contract

of lift- iiisuriin'*'. on wliidi ii claiui has not aci-rued,

signifles ill wriUiiir to the li'iuidntor liis wllliiiiriu^ss to

accept an Insurance* iu soiiio other rompany f()r tlie

aiiioiiiir wliicli can ho sw^nred h.v the dlvldeiiil on lils

claim to which sucli holder Is or may bo<x>iue entitled,

the li'inidator may. «iih Die i.imlion nf the conrt. etTe<'t

for .sucli holder an insurance to the amount aforesaid In

anotlirr coiniiany nr i-oni|iaHie<. :i|>| .roved o|' ],y the

SniM'rinte?idi-nl of In-infance. ami ni.-iy :i|>l'ly to tiiil |iiir-

]iose the dividend <in til« elaitii to wliieli sni-h li 'ider i<

or may liecoine entitle<l: Provided iliat sndi iii^nraiice

sliall lie elTeeted only as jiart of a ireiieral seheme for tin-

assnmption. hy some oilier eonii);iny or comivanies. of

the whole or part of tlie ontstanilin;; ri-^Us ,iiid li.iliili-

ties of the insolvent company.

Origins. -- R.S., (lS8(i). c. 120. -. 112: l". Vict.,

c ?;;. - 111.

172. If till' (otiipany is licensed under the liwurance

Act. the li(|uidator shall rejiort to thi' Sui»erintendent

of Insiiraiue once in every six months, or oftener as tli<>

Suporlntendent requires, on the condition of tlie alTalrs

of the <-onii)any. with such particulars as the Superin-

tendent requires.

Origins. — TJ.i^.. (ISSr,). l. 12!). =. 11.3: 15 Vict..

c. 2:i. <. 11-.'.

Theory. -- S. 187.

173. I'niilii-ation in tlie Cininda Gnzcttc. and in the

official c.izette of each province, and in two newsiiapcrs

pulili-^hed .It or nearest to the place whore the hcaii of-

fice in ("anarta of an Insurance company Is situ.ite. of no-

tice of any proceeding: of whicli. under this Act. credi-

tors should he notitit^l. shall he sufficient notice to

holders of policies or contra^-ts of insurance in respect

of wliicli no notice of claim has been received.

Origins. — T].S.. (iSSfl).

0. 2.3. ^. ion.

Theorj'. — S. 188.

129. s. ill: 4.-) Vict.,
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PART IV

OTHER THAN LIFE INSUR-
ANCE COMPANIES

174. The provisions of (his I'an apply only to iusur-

nuco i(Miii':iiii»'s other than life insurance <'omi>aiiies, and
to insuraiico companies doing life and other insurance,
lu so far as relates to the insurance hnsljies-s of such
companies uliich is not illc insurance Imsinoss.

Origins. — 1?.S., (ISSfi). c. 1-29. .-;. JJ5; 45 Vict.,

c. 23, subtitle.

175. Any company shall be deemed insolvent uiX)n its

failure to pay any undisputed claim arisiui?. or loiss In-

sured asralnst in Canada. r.i)..n any policy held in Ca-
nada for the space of sixty days after hecomlns; due, or,

if disputed, after linal judsfuient and tender of a legal

valid dls<?harge. and, in either case, after notice thereof
to the Minister.

2. In any case when a claim for los.-i is, by the terms
of the policy, payable on proof of such loss, without any
stipulated delay the notice of the Minister under this

aectlon shall not be given until after the lapse of sixty

days from the time when the claim becomes due.

Origins. — R.S., (1886). c. 139. s. IIG; 45 Vict.,

c. 20, s. IG, in part.

Theory. — S. 3.

176. Any deposit held by the Minister for policy-

holders, shall be applied pro-rata towards the payment
of all claims duly authenticated ajrainst such company,
upon or in respect of policies Issued to policy-holders in

Canada.
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Origins. — U.S., (I8,s(;).c. 12\), s. IK; i:. \'ict.,

e. v';i, .«. 11 i, in part.

177. Holders of i)i>llcii's or "-oiinMcts of Insurance oii

whlili no cliilui 1ms accrneil at the time I lie winding-

up order is tniKlc. shall 1k> ontltUil to claim :is rredltors.

for such mrt of the premium piiid, ns is |iro|>f>rtionato

to the iK'riod of their policies or contrMcis re-^jtcciively

nnexplred Mt the date of the wiiidiu!.' nji order

2. Snch return or uTieamed premlnm shiill rank with

jndKments ohtainod and claims accrued in the di-^lribn-

tlon of assets.

Origins.

II.'.

If.S.. ( issc).

ill part.

I-.'O. . 11.^: 1.-) Viet..

178. Upon the completion of the stateniliiiit to be
prepared hv the Hquhhitor under this Aet. the court

shall cause the securities held by the Allnlster for the
company, or any part of them it deems lit. to he sold In

such manner and after snch notice and formalities as

the court appoints.

2. The procei>ds thereof, after payins cxiK-nses in-

cnrre<l. shall, except in .so far as they have }te<-n applied
under this Act to efftH-t a re-Insurance of the polich^s.

he distributed pro rata among the claimants ai-cordins

to snch statement.

•^. If the procec.ls are not sufficient to cover In full

all claims recorded in the statement, sucli ^tol icy-holders

shall not he barred from any recourse they have, either

at law or In equity, against the company Issuing the
policy, other than for a share in the distribution of the

proceeds of tie securities held for such company by the
Minister.

Origins. — R.S., (ISSfi). o. 129. ?. 118, § 2: 15

VicI-.. p. 2,3, s. 115, in part; 38 Vict., c. 20, s. 17, in

part.

179. Whenever the comr>any or the liquidator, or 'he

holder of the policy or contract of insurance, exercises

any right which it or lie has to oantv-i the jwilicy or con-
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tTiit't, llif lii>Ui«r shall be twltlej to rlalm ;is a i.Ti'ilUiii-

for tht' suui which, iimier tin- toi-uis nf the |x>licv or con-
tract. Is due lu him iipiHi siicli .auccllatl'in

Origins. — li.S.. I
|>,s,; ,.

\ ill., c. '^ii, «. 115. in pait.

i •,':!. V !! ;.")

180. The liquUlator >liiill, wiiliuut ;iie liling of any
claim, iiiftlce or evidence, oi tliv i.iliiii:.' of any aciion

by any person, make a stateineiu of all the piTsons
.'il'l'e.arlns;. by the hooks and reim.K ..r n,,. ofihcrs of
the ciHuiiiiiiy, til he ci-.ilitni-. .,!• i-hiim.Miiv iiiid.-i' tlie

three last precedinu' si-ciinns. ami or ihi' amoiinl- due
to eai'li sncli [M'rson tlierciind>T.

Origins. — I.'.S.. iisst;).... \->\)_ , ni); I." \ii-t..

c. •l'^. >. 1 Hi. In part.

Theory. - S*. S.S. 1G8.

181. Kvery such iiersnii slial] li,. ci.lhK'atei' amf rank-
ed as. and shall be entltle<l to the tights of, a cri'dltor

or claimant for such amount, witlionl tiliiii: any claim.
notice or evidenw. or taking any anion: Provided that
any sndi r<.lh>cation may he contcstcii hy .iny person In-

terested, and any person not collocated, or dissatisfied

with the Jtinonnt for wliidi lie is collocated, may tile

his own claim.

Origins. — 1!.^!., il.s.^r,). ,.. \o>t n;, ; 1,5 Viet..

0, ?.'!. i. 1 K). ill part.

Theory, — S. ',2.

182. .\ copy of siidi statement, certified l)y the iiipil-

dator. forthwith after tli.> m.ikinj: of such statement,
he filed in the offi<-(^ of tlie Superintendent of Insuranc>\
at Ottawa, and not!,-,, of sncli tiiiriu' sliali lie forthwith
giveti by the liquidator liy notic,. in the rainiilit r,<i~rttr.

and in the officia! sazette of e.tcli province, and in two
newsjiapers iml.lislied at or neirest to riii' jtlace where
the head office iti ("anadtt of the comiiany is situate.
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Origins. — K.S., (188(J), c. 129, s. Ill), § 2; 45

c. 23, ?. IIG, in part.

Theory. — S. 169.

183. Th(> lltiu'dator shall also forthwith si'iid by uinll,

pn'iiaW, 11 imtlcc of sufh tiling to each crtMlltor named

In the stiitciuciit. nddivswed to tlio iiddresst-s tii ("jinada

of sni'li iT( (lltors. as far uh the saiuo are known, atid. In

till' cam- i>( foreign cnilltors. addressed to llic addresaes

of tlu'lr i-i'iinsfiitatives or agents in <."<inada. as far as

the same are knuwn.

12!i. '. 11!>. § V; 45Origins. — I.'.S., ( ISSC), c.

*.. c. 'v'.l. -. 11(1. ill irni-t.

Theory. — S. 169

184. The holder of a policy or cointract of Insurance,

n|i"ii wlilcli a claim accrues, after the date of the wind-

liiK-up order, and In-fore \ expiration of thirty days

after the flllni;. In tlie of 1o» ! Jie Suiierlnteudent of In-

surance;, of the statement aforesaid, shall be entitled to

claim, as a creditor, for the full net amount of such

claim; and the siild statement and the dividend sheet

shall, if necessary, be amended accoi-dlnply: Provided

that no claim which accrues after the expiration of the

th:.ty days liereinliefore mentioned, shail rank upon

the estate, unless nor until there is sufficient to iiay all

creditors In full.

Origins. -

23. ?. iir.

I!.S., (ISS(i), 0. I-:?!), s. I?n; 15 Vict.,

Theory. — S. 170.

185. Before the expiration of the thirty day* afore-

said, the liquidator may. with the sanction of the court,

arranw with any Incorporated insurance eomi)any. ap-

proved of for such p«riios<> hy the Superintendent of In-

surjince. for the re-Insurance by such company of the

outstanding risks of the insolvent company, and for the

a»sumi»liou by such company of the whole or any part

of the other liabilities of the insolvent company.
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Origins. - K..>-., (lsf,(jj, •. V>[), ». l;!l; 45 Vict,

«'. .'•!. -, I 1^. Ill |i,iil.

Theory. S. j;i

186. Ill liisH' of suiii ;irraii«L'ii!L'ut the IlijulUiiUtr may
l)il> .11- IIMIiHllT to .-llKll colUliaUi', such of lllo aKM'U of
till- liiviivcut iimiiiiuiy as may bt' ugcffil on as tin- «m-
slilcralioii for siuh ri'-liifurMiiie or assiiiu|>lloii. aii'l In

siiili liisc ihr arfanncm.'hi Ii.r ri-iiisiiiaiifc >liall lie In
lii'u of 111,, iliilin for iim-ani'il iireiiihiiii.

J. .\ii.\ ^olllainiIl^' assets of the iiisolvi-nt coiupiiuy

shall Ik- rclaiiml l.y lli,. Iliiiiidalor as a swiirlty to th«
creditors for the puytueiit of fhelt claJiiw. and shall.

If nncssary, he so iipiillcl. ami shall not he return. mI to

the eoiii|iaiiy. eM e|ii on the order of tlie oiuri after tho
satisfaction of sui h elalnis.

Origins.

') \'ic:.. >

i.'.S., ( is,s(;». e. ]>;•. V j-.M. ill part;

i. -. I In. in pai't.

187. If (he ei»in|iaiiy Is Ileense«l uiulor the Insurano*
All, the iMiiiiilalor shall rejiort tn the SniMTintpiHlent of

Insurance oiiee In every six months, or oftener, as the

Suiierlntendeiit re<|uireB. on the condition of the aftalrs

of the company, with such jiarrleiilars as the SuiKjrlu-

tendent requires.

Origin" — If S.. ( l.s8(i|. c. I H>. s. l-.'2: J.") \';ct.,

Theory. — S. 172.

188. I'nlilieation In tho Cnuniln Gnxettc. and In the

'•fticial sazette of each province, and In two newspapers
iMililishPd at or nearest to the pla.-e where the head <>f-

tiiv of an in<:uraii(e company Is situate, of notice of any
proceediiiff of which, under this Act. creditors are to be
iiofiti(>d. shall he siiffieienl notice to liolders of policies

or contracts of Insurance, in resiieot of which no notice

of claim has been received.

Origins. — R.S., (188fi). c. 1?9. ?. 1?.S ; 4.") Vict,

r. 2.1. .<. 113,

Theory, — S. 173.
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COMPIIO.MISE BV LIQUIDATOU:

creditors of Company, with, s. 87

uieetiug to consider s. 63

sanction of s. 64

debtors of Company, with s. 38

COXTUIUUTOKIBS :

adjustiiitMit or rights lunong, s. 60

calls oil ss. 56, 57, 58

classes 8. 49

definition of, s. 2 (g)

htirs and devisees, addition of, to list

of ' 8- 50

liability of s. 51

an assets and a debt.. .. ss. 61 (2), 52 <2). f.8

esute of insolvent contributory., s. 54

transfer of shares, after s. 52

list of 8. 48

meetings of, s- ^1

chairman at, *»• 85

votes at ss. 62. 68

moneys and books, delivery of, by, . . s. 55

payment by, by order of Conrt, . . . .
s. 56

into bank 8. 59

COSTS:

contestation, of *• ^8

security for 8. 90

lien for ^ «* <2)

winding-up, of • "^

COUriT

:

auxiliary, court* and Judges are. .. s. 12B

deQnitiou of s- 2 (d)

order of another Court, enforcing of, sa. 128, 127

powers of. ,ir(> snpi'lenientnry s. l.'?0

m
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CREDITORS

:

Uetiuliiou of g. 2 (j)

meeting of s. 61

bank creditors, (See BANK)
chalrinun at, 9. 85
compromise, consideration of, at, 8. 68
votes at gs. 62, 66

wishes of. couii uiiiy regard s. 138
ORIMINAIi PROCEEDINGS, court amy

direct g. 138
DEFINITIONS g. 2

DEPOSITS. (See MONEYS)
DISTRIBUTION OF ASSETS, R 79, 91. 93

priority of costs of winding-up s. 92
DIVIDEND SHEET, preparation of 9. 83
DIVIDEND. ITNCT.AIMED s. 136

EVIDENCE:

affidavits

administration of g. 14B
signature, seal, or stamp on s. 146

bank book, production of a. 148
books, truth of contents of s. 144
copy of order of court g. 147

EXAMINATION OF PERSONS s. 117
contempt of court s. 143
disobeying summons, 3. llg

oath, on s. 121

papers, production of g. 119

without prejudice to lien thereon, s. 120

FRAUDULENT PREFBRBNCB8:

contract

defrauding creditors g. 97

gratuitous, within 3 months 9. 96
knowledge of Insolvency, with. . . 8. 95

within 30 days of wlndlng-np, or

after, 9. 96

debt of company transferred to contri-

butory, etc 8. 100

payment within Sn days of wln41ng-np, 8. 99
sale of transfer In view of Insolvency, 8. 98
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INSOLVENCY, detlnltlou of sa. 8. 4
INSI'IXTIO.N OF BOOKS AXL) PAPERS
OF COMPANY s. 122

INSPECTORS

:

assisting liquidator s. 39

remuneration of s. 41

INSURANCE COMPANIES :

life

applications of provisions to, . . . . ss. 9, 160

assets and deposits

application of,. s. 162

sale of, by order of Court. a 165

distribution of proceeds s. 166

cancellation of policy or "ontract,

claim on 8. IBT

claim of Canadian policy-holder, . . ss. 162. 163

accruing after winding-up order, ss. 170. 171

collocation of creditors, s. 168

notices to creditors s. 173

re-insurance of outstanding risks, . . s. 171

report by liquidator s. 172

statement by liquidator, s. 168

filing of. and notice of, s. 169

unlicensed, liable as for insolvency, . . s. 161

exceptions s. 161

valuation of policies s. 164

OTHER THAN LIFE:

application of provisions to, ss. 10. 174

cancellation of policy, daim on, .... s. 179

claim accruing after winding-up order, s. 184

collocation of creditors s. 181

deposits with Minister,

application of s. 176

sale of, by order of Coart b. 178 (1)

distribufjn of proceeds s. 178 (2)

insufficiency of pro«K>ds s. 178 (3)

Insolvency, definition of s. 175
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notice^ to creditors . .. e. 188
rt'-lnsuiMUce of oiitstamliii),' risks. . . ss. 18o, 186

rei»ort a.v liquidator g. 187

Ptaterjeiit by liquidator, s. 181
"ling or B. 18a
notlfc of ss. 1«'2. 1B3

uiienrned pri»uiiuiii

flalm for al77
re-insurance in lieu of s. 18() (1)

IIlRK<;UIUinTV I\ l>ltO(F.r>UltK not

fatal s. -129

JUDGE

:

auxiliary, courts and judges are .... 8. 125

single, power of s. 109

LIEN:

attachment or registered judgment.
none by g. 84 (2)

exceptian- as to claim s. 84 (2)

exe(,"ition or levj-. none by g. 84 (1)

LIFE INS^TBAXCE (see INSURANCE
OOMPA>;iES) :

LIQUIDATOR

:

acts of 8. 25
ad<Utlonal g. 26

a])i>ointment of s. 24
dlrectore' powers cease apon s. 31

notice previous to s. 27

Company, Inoorporated. may be, .... a 80
contempt of CJourt by s. 140
Court dfiscfaafging ifnnctlons of. . . n. 46. 47
description of. In proceedings s. 107

dlsch.T rge of s. 47

duties of ss, 33, 132

notice previous to apimlntmeint of. . . s. 27

powora of ss. 34. 38

provisional g. 29
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removal of. for cause, -*• 32, 140

remuneration of ••<• 40

security by, >• 28

subject to JurlSfiilotlon of Court s. 132

vacancy in offlce of s. 32

court discharging functions of li-

quidator, s. 46

MKETINGS (see C'ONTKint^roUIKS

;

CREDITORS)
MINISTER OF FINANCE s. 2 (a)

MISAPPLICATION OF FUNDS s. 128

MONEYS:

bank book of liquidator, production of. ss. 67. 68, 148

(lf>IK)f'l*ed in bank by liquidator a. 42

n i ,r winding up ss. 44. 4.", 142

uuiald after 3 years «. 137

misapplicfttlon of. by officer of Com-

pany s. 123

separate account of s. 43

MORTGAGE *<• 80

NOTICE, dispensing with s. 124

OFFICER OF COMPANY:

absconding s- 116

breach of trust by s. 123

OFFICIAL GAZETTE, definition of «. 2 (f)

ORDER OF COURT FOR PAYMENT
OF MONEY »• 112

attachment and garnishment of debts, s. 114

disoovory of assets *• 113

PREFF;RENCES (see FRAUDULENT
PRBFBRHNCES)

.

PROPEOrRE of ordinary action to govern s. 108

rnOCBEDINGS:

amendment of "• 128

ordinary action of s. 108

transfer of. to another Court s. 12B

'i-'-'l:
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REFB3RDNCES to offloer of court, . . . . 8. 110

SHRVICE OF PROCESS.
out of Jurisdiction s. 11

SET-OFF a. 71

SOLIOITOn. to assist liquidator s. 35

SUMMARY ORDER, remedies obtained by, s. 133

TRADING COMPAXr, deflnitlon of s. 2 (c)

TRANSFER OF PUOCEKDINGS to an-

other court 8. 125

application for,

applicant, who may be s. 12

court, power of, on application, . . s. 14

mode of s. 13

notice of 8. 13 (2)

s<>rvice of s. 5

opposition to

ad.lournment of proceedings s. in

order for Inquiry s. 15

duty of officers of Oompmiy, . . as. 16. 141

rei>ort of, s. 17

petition to court, application by... s. 13

stay of proceedings,

after order is made s. 19

before order is made s. 18

cfTect of

action against Oompany stayed, . a 22

business to cease, s. 20

execution, etc., against Oompany
void B. 23

tninsfer of shares, void. .

' s. 21

rensons for s. 11

WITNESS, attendance of s. 115




