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DIVISION COURTS.

OFFICERS  AND SUITORS.

CrLERkS.—Attachment of Debtor’s Goods.

CAUSES OF ACTION CONCISELY STATED.
(Continued fromn Page 22.)

10. For Rent.—For (one year’s) rent of a cettain house,
lands, and premises, (known as, &c.) by tins deponent (or
the said A. B.), demised to the said C. D., and which said
(year’s) rent is now due and unpaid. .

11. Stabling.—For horse-meat, stabling, and attendance,
rovided by this deponent (or the said A. B.), at the said C.
.’ request.

12. Keep of Cattle.—For agisting and feeding cattle (or
horses, or sheep, &c.,) by this deponent (or the said A. B.),
at the said C. D.’s request.

13. Work and Labour.—For work and labour done and
%eyformed by this deponent (o7 the said A. B.), fur the said
. D. at his request.

14. Work by Servants, &c.—For work and labour done
and performed by this depouent (or the said A. B.), and his
servants, and with lus horses, carts, and carniages, tor the
said C. D. at his request. )

15. Work and Mwerials.—For work and labour done and
performed, aud matenals provided by thus deponent (vr the
said A. B.), for the said C, D. at his request.

16. “Doctoring.”’~—For work done atid attendance given
by this deponent (or the said A. B), asa Surgeon and Physi-
otan, for the said C. D. at his requeat ; and fur.medicines and
other necessary thiugs furnished by tlus deponent (or the saxd
A. B.), for the said C. D. (aud his family ) at his like request.

17. «Schooling.”—For work, care, and attendance per-
formed and bestowed by this deponent (or the said A. B.), as
a Schoolmaster, in the teaching and instructing one ,
the infant son of the said C. D. (or divers persons al the
request of the said C. D.)

18, #ages.—Eor es dne and payable from the said
C.D. tothge;e nent‘z;? the said A. B.),y?'or this deponent’s
(or the said A. B.’s) services as the hired servant (or Clerk for
and) of the said C. D.

. 19, Money Lent.—For money leng by this deponent (or
the said A. B.), to the said C. D. o

20, M Paid.—For money paid by this deponent (or
the said A. B.), to the said C. D. .

21. Money. Received.—For money recerved by the sas
C. D., to and for the use of this deponent (or tho saul A. B.)

2. Account Stated.—For money found to be due from the
said C. D. 1o this deponent (or the said A. B.), an accounts
stated between them. .

23, Interest.~For interest upon certain money due from
the spid C. D. to this deponent (or the said A. B.) upon a
certain mortgage, &c., (or as the case may be.)

.24, Payee v: Maker of Note.—For money due on a prom-
issory note for —— pounds made by the said C. D., payable
15'this deponent (or the said A. B.), at 2 day now past (or on
demwd)—-%)r on a promissory ndte dated the day of
oy AD. 185

5?' ent &*’i“ﬁe said A. B.) or order, the sum of —— pounds
m%@o;eoeﬁ&!.} ; '

_y smade by the said C. D, wlkereby he |
o~wv months .after the datg thereof to this

25. Indorsce or Bearer v. Muker of Note.—For money
due to this deponent (or the said A.B'), as indorsce (or as
bearer) of a promissory note made by the said C. D, for the
payment of pounds 1o one X. Y. or order (or barer)
at a day now paa, and by the seid X. Y. endorsed (or trans-
ferred and delivered) to this deponent, (or the said A. B.),
which said promissory note 1s now overdue.

96. Indorsee v. Indorser of Note.—For money duc this
deponent (or the said .\, B.) as indorsee of a promissory note
made by oue X.X., for the payment of pounds to the
order of the saud C. D. at a day now past, and by the saud
C. D. enlorsed to this deponent (or the suid A. B.), and
which note hath been refused payment by the saud X.X.

27. On a Mortgage—~For principal aud interest due from
the saut C. D. to this deponent (or the said A. B.), upon a
certam Indenture of Mortgage dated the day of ,
A.D. 18 , made between thessard C. D. and this deponent
(or the said A.B.), wherehy the said (. . covenanted to pay
the sum of powds and uterost to tus deponent (or
the said A. B.),at a day now past.

28. Upon a Deed generally.—Upon and by virtue of an
Inde ture wr artidles ot agreement) dated the Jday of
, A.D. 18 , aud made Letween the sad C. D. aud thus
deponent (or the smid A. B.), whereby the sand C. D- coven-
anted to pay this deponent (or the said A. B.), the said sum
of pounds at a day now past.

29. On o Buynd.—For prinuipal and interest due on a Bond
dated the day of , A.D. 18 , and made by the
said C. D. to this deponent (or ghe said A.B.)

30. On a Judgment of Q.B. or C.P.—Upon and by virfne
of & judgment ot the Court ot , for the sumn of
pounds, recovered by this deponent (or the said A. B.),
agamst the said . D.j on the day of Ab. 18

31. On u Division Court Judzment.—Upon aud Ly virtue
of a judgment of the Division Court of the County of
, whereby tlus deponent (or the sad A. B.), recovered
against the smd C. D. pounds*for debt (or damages)
and costs. '

The character in which the Plaintiff su(’s_.—R?fer-
ring to Form No. 22, we find the following direc-
tion: “If the Plaintifl sues in a special character,

| “as executor or the like, it shonld be stated in the

“affidavit in what character he-claims the debt.”
The subjoined forms are given to ineetthis require-
ment.

CHARACTER IN WHICH THE PLAINTIFF SUES.

32. Une of seceral Partners.—Is justly and trulyindebted
to this deponent and one T. T. m the sum %,ﬁi unds,
for (goods sold and delivered) by this deporent and the said
T. T. to the said C, D. at his request.

33. Surriving Partner.—Is justly and truly indebted to
this deponent in the sum of pounds for (goods sold and
delivered) by this deponent and one T. T. gince deceased, 1o
the said C. 6 at lus request.

84. Husband and Wt'h/'e.——Mary B., wife of A. B., of &c,
maketh oath and saith that C. D., of &c., 18 justly and truly
indebted to the sail A. B. and this deponent in the sum of
unds for (goods sold and delivered) by this deponent
whilst she was sole and unmarned, to the sad C. D. at his
request.

35, E.recutor or Administrator.—A. B., of &c., Execnfor
tor Adnumsstratur) of L. M., deceased, maketh oat.g. and saith
that C. D., of &o.,1s justly and truly ludebted to this déponent
in the sum of ———= pounds for (goods sold and deltvered)
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by the said testator (or intestate) L. M., in his life time; to the
said C. D. at his request.

The alterations necessary in the body of the Affida-
vit and $n the Jural.—These are few, confined
chiefly to cases where the party is allowed by law
to affirm, and where the deponent is a person who
from his signature, or atherwise, appears to be
illiterate, (See Rule 46) ar by one wha does not
understand the English language.

ALTERATIONS IN AFFIDAVIT, &C. |
36, Affirmatfon by Quaker, &c—A. B. being ane of the
people called Quakers (or Menoniste, &c.) doth solemnly
affirm that C. D. of &c., is justly and truly indebted to this
affirmant in the sum of » &c., (proceed as in ordinar
cases, excepl, tustead of calling the party “deponent’® ca
Aim “affinnant.”)

31, Jurat when party illiterate.

Sworn before me, at . in the County )
of ——, this —— day of ——, A.D. 18 ,
and I certify that the above Affidavit was
road over in my presence to the above
named A. B., and that he seemed per-
fectly to understand the same, and wrote T
his signature (or made his.mark) thereto
in my presence

———————— —

¢

Clerk, &e.
88. Jurat on Affirmation by Quaker.

Affirmed before me at ——, in the
County of -—8---, this —— day of

~——

—

?

" A.B.

Clerk &c.

89, Interpreter’s Oath.~<You sweat that vou have (if
already interpreted) truly inmerpreted this affidavit to the
deponent, and that you will truly interpret the oath to be
taken by him.—So help you God.”

(This form of oath does not appear in the affidavit, but is
verbally administored by the Clerk.) !

40, Jurat where oath is interpreted to deponent.
Sworn before me at » in the County )
of ——=; this —— day of —, A.D. 18",
by the deponent A.'B., the contents of
the above affidavit having been first read
over and explained to him in the (Gaelic)
language by Y. Z., who was fitst duly
sworn 1o interpret the same.

} A.B.

Clork &e. |

We havs now gone through the variations, ncees-
sary in the Affidavit for Attachment, 1o meet the
facts and circumstances of particular cases, and
without pretending to have exhausted the subject,
we have aimed at providing a form suitable to
every case of common occurrence in the Division
Courts,

=3

BatLires.— Personal service of Summons—The
proviso in the 24th sec. of the Division Court Act
mxkes personal service on the defendant necessary,

where the amount sued for exceeds forty shillings.

Without pausing to consider how far this rale re-

garding personal service might be relaxed with

advantage to the publie, let us Jook at the subject

itself as the law stands. Information as to what

in law amounts to a personal service must be of
value to Bailiffs, who have to combat the ingenuity

of ¢ hard cases,” and are often compelled to resort

to stratageins of all kinds to make personal service

where defendants are * bent on keeping out of the

way” : officers suffer not a little in this respegt, for,

like every one else in this country, time is money

to them. Before speaking of “services,” a hint

may not be amiss, touching cases where parties
kecp concealed to avoid service of process, and, in

consequence, na service is made. I in such cases
bailiffs made plaintiffs aware of the fact, and of
the right to sue out an attachment, under the 64th
section of the Act, parties would probably avail

themselves of the-right and attach the defendant’s
property. One or two such cases in a Division

acted an in this way, would bring home knowledge
to the parties and the public that evading the service
of a Sumnmons does not operale advantageously for a

debtor ; and the result would be less difficulty with

“ personal services.”

Although the due service of the summons is the
very foundation of the Judge’s jurisdiction—and by
the section abave referred to that service must bo
personal where the claim exceeds 40s.—it is not
absolutely necessary to put the copy of the summons
into the corporal possession of the defendant ;' for
whether the bailiff touches him or puts it into his
hand is immaterial for the purposes of personal
service ; it is sufficient if the officer sees the party,
or speaks with him, ;and draws his attention to the
summons and leavés the coffy:for him. Thus,
“applying the principles of practice in the Superior
Courts,” after informing a defendant of the nature
of the process and tendering a copy, he refuses to

| receive it—then, plae¢ing it on his person~—or throw-

ing it down in his presence—or leaving it at his
house, would be sutficient personal service. Again,
if a defendant locks himself in a house, putting the
copy through the crevice of a door to him—or, if
knowr: by the bailiff to be secreted in 2 house,
leaving the copy with some one in the house for
him—or, if & letter covering the copy of the sum-
mons be by some means given to the defendant,
and it ean be shewn that he took out the copy—or,
if left with some one for him and it is proved that
it came to his notice in due time—in these, and in
similar cases, strict personal service may be dis-
pensed with, Should the defendant appear at the
Court and object to the sufficiency of a service, but
refuse to say whether or not the cepy of- summons-
came to his hands before the time of service had.
expired, it is probable that, with other ciroum-
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stances, the Judge would hold it to be sufficient
proof of the service, and equivalent to personal
service.

The object of the summons is to give defendants
timely notice of the action and claim against thein,
and keeping this in view the bailiff should do all in
his power to accomplish that object; the Judge
will determine, on the facts laid before him, if the
requirements of the Statute have been sufficiently
complied with. In conclusion we would observe
that bailiffs must each ascertain by experience what
the Judge of his County regards us a due service of
the summons, and govern himself accordingly ; for
due service is not to be understood in the sense
absolutely proved, but that which is sufficient o
salisfy the mind of the Judge that the process has
been served.

SUITORS.

AR®rrRATION. <~ Jnstructions for the dwe and orderly
holding of

TCONTINTED FROX PAGE 23.)

The first meeting may not afford time to enable the
arbitrators to get through with all the evidence, in
which case they can adjourn until the following
day—taking care to inform both parties thereof ; or
the absence of a material witness may form the
grouhd for postponing a meeting for several days.
in the latter case a written appointment had better
be made out and given to the parties as above
directed ; and indeed, if the meeting is intended
to be a final one, it would be well to state thedact
in the appointment, thus—* for proceeding on and
concluding this reference.” The most inexpensive
and best reference is to a single arbitrator, but if
two or more have been appointed, they should be
together when the parties and their witnesses are
examined. ' i

After all the evidence on both sides is gone
thfough, the arbitrators consider the matter and
come 10 a decision. Of the principles that shguld

ide to a decision we do not intend to say any-
5xming; for although it is considered more expedient
to respect the rules of evidence and law, yet the
arbitrators, being constituted by the parties abso-
lute judges both of law and fact, may make thewr
award according to equity and good conmscience,
without regard to the strict rules of law, either as
respects evidence or the rights of the parties. We
may, however, add, that arbitrators must be toge-
ther rightly to determine a matter, and that their
determination should be the result of
ot settled by chance-—as drawing lots or the like.
Should there bs three arbitrators, the mdgjority

judgment, and |

usually has the power to decide; jf but two, end
the Rule of reference provides that in case of dis
agreement an umpire is to be chosen, the choice of
Ruch third party should be the result of the exercise
of a sound discretion. The appointment had best
be in writing, and endorsed or annexed to the
order of reference ; it may be as follows, or to the
like effect :—
In the —— Division Court.
County of ——es
Between A. B., Plamtiff,
and
C. D., Defendant.
We the within named arbatrators (or ¢ We the arbi-
trators i the annexed order named’’), do hereby
nominate and appoint P. P, of , the third
person or Umpire, to act and decide as within (ot
¢ by the said order’?), directed.
Dated this day of , AD. 18

}I{ }}{ § Asbitrators.

The arbitrators may, immediately after entering
on the reference, and before disagreement, appoint
their umpire, and this is recommended as the better
course, E)r there is generally less difficulty in con-
curring in a judicious choice before disagreement
than after: if appointed in the first instance, the
umpire could be present and hear all theeevidence,
by which means unnecgssary expense would be
prevented. -

The award or umpirage must be made within
the time limited by the order; after that time
expires, the arbitrators’ authority is at an end.
The award must be in accordance with the powers
conferred by the order of reference; it must
certain=—hot ambiguous or doubtful in i s
guage—and final, deciding in terms or substance
on all the matters referred. No set form of words
is essential to the validity of an award, but the
“ General Rules, &c., for Division Courts’® contain
a form which should in all cases be used to avoid
objections. The award may be endorsed on the
order, (this is the best course) or annexed to it, or
be on separate paper. In order to further assist,
we give the general form of award (Form 26):—

ForM oF AwWARD.— Where all costs are in the discretion of
arbitrators, who award in fam;;‘}f the plaintiff for a
certain sum, and that the defendant shall pay all the
costs— o be endorsed on the order.)

After hearing and considering the probfs laid before usin
the matter of the within reference, and in full determination
of the matters to us referred, we do award that the within
named A B. (the plaintiff) is entitled to recover from the
within named C. D. (the defendant) the sum of —, together
with the costs of this suit, and also the sum of ——, %he costs
of this reference, and that the same shall be paid By the said
C. D within (ten) days, and that judgment be entered in the
within mentioned cause acconlinglz.D 5

AD. 1

Dated this —— day 0f ~—, .
g" }]{ gArb:tutm.

To simplify proof of the execution of the award,



44

LAW -JOURNAL.

[Magcn,

o=

it would be well to have a subscribing witness
thereto, or at least that the arbitrators should si
in the presence of some onec who could afterwards
swear to the affidavit of execution ; and if there I
two or more arbitrators they should sign in the
presence of each other.

* An award is said to be made as soon as it has
been signed by the arbitrators or umpire, and to Be
published as soon as the arbitrators or umpire
apprize the parties that it is ready to be delivered.
The moment an award is made and published, the
arbitrators, or umpire, are powerless, and cannot
afterwards alter it.  When the award is made, the
arbitratoss or umpire should notify the ‘parties that
it is ready for delivery, and.it should be delivered
to the party in whose favour it is on his paying the
arbitrators their reasonable charges for acting on
the reference. In conclusion, we again remind the
parties interested in a reference that if the time
within which an award is to be made, according
to the terms of the order of reference, is allowed to
pass, no award can be legally made.

—

.ON THE QUTIES OF MAGISTRATES.

. R
(SKETCHES BY *A J. P., CONTINUEfy FROM PAGE 25.)
r

SOME GENERAJL OBSERYATIONS ON MATTERS
ANTECEDENT TO' THE INFORMA’I‘[O]N.

Havine briefly noticed wome general rules in
reference to the law of summary conviction, espe-
cially as relates to the person before whom, within
what time, and in what locality, cumplaiats should
be laid, we now come to details of the proceedings
before magistrates in their Judl?li}l capacity.

Before the passing of the 16 Victoria, cap. 178,
there was, we may say, no general, statutory pro-
vision, regulating the course of proceedings in
summary convictions before nlagistrates, and no

-uniform practice prévailed.® This defect was

remedied by that statute which traces out and
defines the procedure “Very fully ; thus giving con-
fidence to magistrates in the discharge of their
multiform dnties, and securing their decisions
against reversals on technical grounds ; for the act
not only makes ample provision for regulating pro-

(a)The single enactiment on the subjeet was 2 W, IV, ¢, 4. Each particular
Ratute confernng power i magisirates to deternme summartdy, contamed,
a¢ a general thiug, o «unable turm of consictin for thetr guidance ; the 2 W,
4 c. 4 gave & seneral foiin of Coavicuon tor il caacs. in which the Legislature
bad o provided a special form, 1o be tlled’ up. and used, as circumstances
reqoured. s Thus scatuie alco wade snue Justice competent fo recerse the nform-
Ao —evoll i those cascs 13 which the conviction was required 10 bepby two
Jastices at leasti—and also o isaye & WHFEANT 10 CRIOICO & CONYICHON, o Ly
1wa of tnoro Justices, and contamed ok minor provisons which need not be
refeered§a, Al beat it was of litile asustance 10 mawistrate, and the constant
ndditions “fo their Auttes, and the wnumenabie dificalues in practice which
obstructed thEm, presented considerationy (o the Legislature, which prodtced
;‘;’B act romedying the deficulties magutraicswvere wwder—nz., the 16 Vic, ¢

cedure, but provides also a complete set of formg
applicable to the several stages oFa summary con-
viction.® It may be observed, the provisions of
the 16 Vic. c. 178 will i \§eneml regulate all pro-
ceedings which partake of o criminal character—
where the Justice has the power of :summary pun-
ishment by fine and imprisonment, or by enforcing
compensation for the injury—while in matters of a
civil nature,—as those springing out of contract—
the procecdings, it is apprehended, will be regu-
lated by the particular act which gives the juris-
diction to magistrates. These sketches, unless
otherwise mentioned, are to be considered as
treating of the former branch of cases—those par-
taking of g criming] character. .

For some of the injurigs which nray be made the
subject of a summary procéeding before magistrates,
the law allows a proceeding by Indictment, and
gives also a remedy by civil action for the injury sus-
tained. Thus, in cases of assault and battery, the
party may bring a civil action, prefer an indictment,
or proceed under the law for summary conviction.
The choice of remedy for injury or injustice is
therefore often "important, at least in respect to
proceedings before magistrates as judges to con-

| vict—for in some of the statutes giving this power,

there is a provision that the magistrate’s conviction
shall conclude the matter,” and his certificate
thereof is a_complete bar to the adoption of any
other proceedings for the same injury.® In favor
of the adoption of a complaint before magistrates
with a view to a summary conviction, mdy be
urged—that the party aggrieved ean, in most
cases, be a witness on his own bebhalf,—and that
the praceeding is speedy and inexpensive.®) On the
other hand, if the injury is of magnitude, ard calling
for damages and compensation is the party’s main
object, the civil action for damgges is the suitable
remedy—and the indictment will not have the effect
of depriving the injured personof his right to recover
damages as a convig}ion before a magistrate would..

Magistrates will do well to inform complainants
on this head; or at lcast make them aware that the
summary proceedings will be a bar to a civil action
to recover damages- for the injury sustained.

et

(5)The 16 Vic. c. 178, was introduced Ly the Hon, Mr. Jusuce Richards, wheqn
Attoruey.General-it 1s after the model of the English Act, but in many tespects
altered and improved, which will be ecen 83 we proceed with o subject. We
fear, bowever, 1hat one clause in particalar, the 218, may cresie some 4.
culty 1n constiuction, and.untilits scope is scttled by judicial construction, will
dimimsh to,us the value of dceisions on the English Act.~If the Acts intended
to be repealod had been specificd. this difficulty might havd been avoided,

(6)Tho 4 & 5 Vic, ¢. 25, 800,62, and £ & § Vic. ¢. 26,"s¢¢. 26, for exsmple,

* NSenenally so by the particular enactment, and sce R. vs. Robinson, 13 Ad,
& %}J.,ﬁb—Skme 8. Dalv:s, 10 Ad. & Ell. 635, - Ad

(¢)The U. C. Drvisim Courts Extension Act of 1853, enlarges the junsdicuon
of these Courts so as to embrace all personal actions (subject to the exemption
10 the 1a1 seg.) when thedamages do not exceed £10. In these Courts the
ﬂrinuﬁ'ma  be examined as a witness on his own behalf a1 the instance of the
f 1he proceedings.are 3lnmle and. inexpensive; o, therefy
the maliunar inyury complawoed of does not involve a Joss-beyand ten powids
and the complainant's chief object is eompensation for the grievance, ke Shoud
seek his remedy hefore the Division Courts, where thets is_power to aAward
bim compensation 11 the shape of damnages. -
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In speaking of matters previous to information,
the duty of a magistrate to act as a peace-maker
may not be omitted.

When men’s passions are strongly moved—hot
with resentment at some trifling injury, they rush
to a magistrate, and tender information more to
gratify theirwindictive feelings than for redress of
any real grievance.

It is strongly urged on magistrates to be cautious
in lending a t0o ready car to complaints of a tritling
ngture, or yielding at once to the solicitations of
passion” for prompt and severe legal measures
against an adversary.

A composing, pacific spirit, should characterise
a magistrate ; without it, the full and salutary effect
of his office cannot be produced.ts)

We shall now proceed to consider the proceed-
ings in the order in which they occur.

The Information or Complaint :—the Summons or
Warrant :—the Hearing or Tyvial :(—the Conviction
or Judgment .—and the Proccedings subscquent lo
Conviclion ; ranging minor and collateral matters
as they may appl@priately fall under these general
heads. First, then, of The Information or Com-

plaind. .
(10 BE CONTINUED )

ON THE DUTIES OF CORONERS.
(BY A BARRISTER-AT-LAW.)

For the ¢ Law Journal.,”

Berore proceeding to notice the duffes pertain-
ing to Coroners, it may not be uninteresting to give
a slight sketch of an office, which, honourable from
its antiquity, can be traced back to the wisdom of
our Saxon ancestors. The Coroner (from the Latin
Coronalor) is so called “because he hath principally
to do with pleas of the Crown, or such wherein
the Sovereign is more immediately concerned.”
According to Lord Hale, the Chief Justice of the
Queen’s Bench is, virtule officii, the Chief Coroner
of England, and may, if so disposed, act in that
capacity in any part of the Kingdom.® Long ante-
rior to the Norman Conquest, Coroners, together
with Sheriffs, Magistrates, and the subordinate
officers of the peace, jvere clected by the people;

e

(f)Among the various ways in which lus office enables a magistrate to promote
the happineas of mankmd, he 1 employed in & wmanner not vnly the most maus.
factory to himself, bul pdrhaps the most usefnl to others, when he acts ax a
peace~-maker; when he removes sccret pinmosiues; puts an end to open
quarrels; composcs differences; preveats embryo law-suits, unites the jarmng
members of the aame fdnuly, and presorves & gencral pedco and harmony m
his nerghbourhood.— Gusborne— Heatheote, », -~ ~

‘The princuple on which a certain Arsbizn migistnate acted, 1w sound 10 the
core :— )

A suitor eame to him in a towenag ton asking for relief; hg was put oft
from da{ to day : st last ho came coolly, told hie caee without passion, and im-
inedimte I wss dons justice 10, the magistrate saying,  refused to hear you
before; § could not rely on what you said, becauss you were unoxicated with
anggre-the most dangerous of all Inwmuoxu. . ¢

and there still exists the writ at common law de
coronalore eligendo, in which the Sheriff is com-
manded that he cause to be elected, by the Free-
holders of his County, some fit and proper person
to fill the oftice of Coroner. Therc are various
exceptions, however, to this mode of appointment,
which it were unnecessary here to do more than
allude to, such asthe power of appointment vested
in the Sovercign by stat. 28, Edw. IIL. ch. 6, and
the privileges conferred by charter on certain bodies
corporate.  The statute of 3, Edw. . ch. 10, res-

tricted the selection to a particular class, and
enacted that none but “lawful and discreet Knights”
should be chosen; and it will amuse our readers
not a little to learn that an instance is recorded, in

i the reign of Edward I1. of a Coroner being removed

from hix office for no other reason than that he was
a Merchant ! That the office was held in very high
repute in Chaucer’s time (about A.D. 1400), may be
inferred from his quaint description of the “Frank-
lein,” in the Canterbury Tales :—

At Sessions ther was he lord and sire,
Ful often time he was Knight of the shire,
* . * - -

A Shereve hadde he ben; and a Coronour,
Was no wher swiche a worthy vavasour.

For a long time the office was purely honorary,
the statute of 3, Edw. I. ch. 10, expres:ly forbidding
Coroners to take reward for their services, under
penalty of a heavy forfeiture to the Crown; nor
was it until the reign of Henry VII. that fees were
made payable by Statute. The Coroner’s appoint-
ment is for life, “but he may be removed by being
made Sheriff, which is an office intompatible with
the other, or by the writ de coronatore exonerando
for a cause to be therein assigned, as that he is
engaged in other business, is incapacitated by
years or sickness, hath not a suficient estate inthe
county, or lives in an inconvenient part of it : and by
the =tat. 25, Geo. II. ch. 29, extortion, neglect, or
misbehaviour, are also made causes of removal.”®

Coroners in this country receive their appoint-
ment from the Governor-General, by commiesion*
under the seal of the Province—two or more being
commissioned for each Count'y, according to its
extent and population, and others from time to
time associated as the public necessities demand.®
The Provincial enactments bearing upon the office
are the 4th and 5th Vie. ch. 24, and the 18th and
14th Vie. ch. 56, but very many of the duties will
be.found in the Imperial Acts of 3 Edw. L. ch. 10;
4 Edw. L stat. 2; 14 Edw. HII. stat. 1, ch. 8; 28
Edw. HI. ch. 6; 3 Hen, VI ch. 1; 1 & 2P, & M.
ch. 18; and 25 Geo. II. ch. 29. :

{a) 2 Hale, 53.
éb; 3 Steph. Com. 32
(Slmm—ﬂﬂc

There scems, however, to be no ecitled rale on the subject, for while in

of the largest Counties in the Upper Province—~there ate not

more than somc half dozen Coroners; in Halon, which 18 not balf ‘its size,
there are Elny (8¢e Gazctteof 241h February.)
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We will now enter upon our examination of the
judicial and ministerial powers of Coroners, and,
for greater convenience, will divide the subject into
Six distinet heads, with minor divisions and sub-
heads for each, viz. :—I, The power and duty of
Coroners in relation to [uquests; II. Proceedings
in relation to Inquests; . Appearances to be noted
in telation to the body+4 IV. Ministerial duties of
Coroners; V. Coroners’yiees; VI Punishment for
dereliction of duty.

{T0 3R CONTINUED.)

p——
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In e MATTER oF GREYsTOCK AND THE MUKICIPALITY OF
VTONABEE.

{Reported by C, Robinson, Esy,, Barnister-as-Lasc.)

By-law— Tavern lwenses— Sale of spirituous hguors—Imprisonmens on fardure to
ray fine,
The Mumcipality of Otofiabee passed 8 by-law on the 25th of March, 1854,
enacing .
1, That there should be a3 hicense jeaned for one nn only where
liquors should be sold, and thut wich i shivuld be w Peterborough

2. That persons applying for a icense to heep vuch tnn should produce a certifi-
cate Trom fonr mumceipal electors. residmg 1 1he lorshty where such house
was to be kept. of his honesty and good moral characier, and a certificate
from the 1ownship lteasurer that ke had deposited 3 bond with such neasurer,
made 1n favor of the reeve aud his snccessors, approved by-the councillora of
the ward 1t which such 1avern should be ~uusted  inding tum h £50. with
swo sufficient sureties 1 £25 each toahide by 3l the by -laws of the townshsp
eounci for the regulaton of such houses,

4. ‘That all tavemn kecpers oblannng hicense under thiz by-faw should ahut up
their bar and tar=rounr at 10 p m.. and kerp 1t closed on Sunday, and should
not give or sell liquors 1o any person 1 a state of INtAXICRUON,

<
8. That persons wilfolly neglecting, refoung. or falling 1o comply with the
visions of the preceding clausesof this by -law of selling by retail without
mme, should be ltable 10 a fine ot £5, or fauing & pay the same, 1o twenty
days’ imprisonment,
9. ‘That there should be ane shap license. and no more. granted withm the
sad mumclﬁchly. and that «och heense should be granted to one of the store
keepers in the village of Keene.

The reave of the towuship swore that the by law was paseed because 244 out
of 1he 459 electors bad expressed themaclves tn favor of hmung as much &z
possible the sale of spinituous hquoes , and thal, at the last election, three o
of the five were returned on the understandig that they would suppors such a
mersure.

Held, thai these facts could not affact the quesnon , that the firet and ninth sec-
» tions of the by-law, and so much of the sxth as related to imprisonment of
offenders fined on faglure to pay, Jpust be quashed, and that the second and
fourth sections were good. . {Q. B. Mich’s Term, 18 Vic.)
Eccles oblained a rule on the Mumicipal Council of the
Township of Otonabee, to shew cause why the first, second,
fourth, sixth, and ninth sections of their by-law No: 97, shoulg
not be set aside and rescinded, with costs to be paud by the
municipality.

Tha by-law referred to was passed on the 25th of March,
1854. e first.section provided, that after the passing of
that by-law there should ge license 1ssued for one inn or house
of public entertainment, 1 which spirituous and fermented
liguors of any descnptiog should be sold, and no more ; and
that the said house should be in Peterborough East, within
the lirpits of lot 30, in whe 13th concession of Otdnabee, and
that £10 should be paid for such license.

The socond section provided, that the persons who might
apply for a certificate 1o enable them to obtain a license for
keep:ag such house of public entertainment, should produce
3 cprtificats from four municipal elsctors residing in the

.
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locality whers such house was to be kept, of their hones
and good moral charactor, anda cemﬁcatg rom the to\mahg.

-,

[Maxcn,
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treasurer that they had deposiled a bond with such treesurer,
made in favor of tKe veeve and his successots, approved b
the councillors of the ward in which such tavern is situated,
binding him in £50, with two suflicient sureties in £25 each,
to abide by all the by-laws of the township council for the
regulation of such houses,

The fourth section provided that all tavern-keepors abtain-
ing license under this by-law, should shut up their bar and
bar-room at 10 o’clock, P.M., and keep it closed on the
Sabbath day, and =honld not @ive or sell any such liquors to
a puisoit itv a state of witonication,

.

e

The sixth section provided, that persons wilfully neglecting,
refusing, or failing 1o comply with all the requirements, or
violating any of the provisions of the preceding clauses of this
by-law 3 or who should sell by retail, without such license,
directly ot indirectly, any spirituous or fermented liguors ;
should be liable, on conviction before any magistrate having
junisdiction within the municipaliy, on the oath of one com-
petent witness, gther than the informer, to 2 fine of £5, or,
failing to pay the same, to twenty days’ imprisonment.

The ’hinth section provided that there should be otie shop
hicense, and no more, granted withia the said municipality,
and that such license chould be granted to one of the store
keepers in the village of Keene, and that the payment for
such license should be one pound.

It was sworn by the a Slieam that he was a resident free-
holder of the township of Otonabee ; that he wag then keeping
and had kept a tavern there for three years past ; that this
by-law was not i any manner submitted to the slectors for
their consideration ; that 1n the township of Otonabee there
were aboat four thousand inhabitants; that Peterborough
East, mentioned.in the by-law, 1s situated in the north-west
corner of the townshup, at the distance of seven miles from
tus, the deponent’s residence ; and that his tavern possessed
all the accommodation required by the by-law.

An affidavit was filed in answer to this application, made
by the reeve of* the township, in which he swore that this
by~law was passed by the municipahity in consequence of two
hundred and forty-four municipal electors, together with &
large number of other resident inhabitaats, having expressed
thewnselves in favor of Jimiting or prohibiting the sale of
spirituous liquors as mugh as possible ; that the whele number
of clectors was four lundred and eighty-nine; that at the
municipal elections for 1854, three out of the five councillors
were returned upon the test of their.being in favor of such
(rohibition, and with the understanding that they wotld
support such a measure.

That under those circumstances the Council, ix‘x\what they
considered a reasonable exercisé ,of the discretion vested in
thern, passed this by-law, leaving one tavern to be® licensed
in Peterborough East, that being the most thxcklfr populated
and the most business part of the township ; and limiting the
shop licenses to one, in the village of Keene, there having
been none, within the knowledge of the deponent, taken out
for several years past for any rther place in the township ;
that there were two temperance houses licensed i the village
of Keenc, and one in Peterborough East; and that the by-law
now in question had been,atnended by one passed on the 29th
of September, 1854, of which a copy duly venfied was
annexed to his affidavit.

This by-law provided that al] fines imposed by the by-law
now moved against, chap. 97, might, at the discration and by
the order of the convicting justice, be recovered by distress
and sale of the goods of the offender. P

Leith shewed cause.

The statutes referred to are noticed in the judgment.

Rozinsoy, C. J., delivered the judgment of the court.
Wé ars of opinion that, 30 far s regards the first section of

<
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this by-law, it is not essentially different from a similar pro-
vision, which we held to be illegal and bad in the case of
Barclay v. the Municipal Council of Darlington (12U. C. R.
86); and that the ninth section, which coufines the power of
licensing shops in the whole township of Otonabee, n w#ich
agirituous liquors may be retailed, to ono shop in the village
of Keene, is for the same reason illegal. And I will only add
to the reasons assigned for cur judgment in that case, that we |
cannot allow our opinions to be intluenced by such reasons as |
are given insupport of this part of the by-law. Sy long as .
the legislature has not made the retailing sprrituons iguorsan
shops_and taverns illegal, no municipality can: accomplish
the same end i any other manner than by such a preceeding
as the legislature has presenbved. ‘They must see that they
have the sancyion properly given of a majony of the qualified .
‘municipal electars. Upon the affidavit’ wade by the reeve,!
it is evident that some informal attempt has been made to!
ascettain the opinion of the electors, hefore this by-law was |
sed, which attempt did not shew that a majenty were !
avour of the prohibition, but the contrary. !

No attention of course could be paid to the opinions of!
those, who, not being electors, would have no night to vote
upon the question ; nor could any notice be properly taken by :
us of the alleged test by which the mumeipal elections were
endeavoured to be nfluenced.

Of course it fhay be and has been comended her?, asit was
in the case we have referred to. that the by-law does not
impose an absolute prohibition, for 1t allows'of one inn and
one shop to be licensed in a township ten or twelve milex
square, and containing four thousand inhabitants ; and that it
can therefore be no objection to it, that no previous assent of
the electors had been obtained, because no measure short of
an absolute prohibition can be legally submiited 10 them.
This is undoubtedly trye; but the real nature of the objection
is, that such by-laws are in fact evasions of the statute, and
it is plain in this case, as well as in the other referred to,
that such was the intention. 1t is clear, from what has been
stated in vindication of this by-law, that if the Municipal
Countil had felt satisfied that they couldhave obtained a vote
of the majority of the electors in favour of the prohibition,
they would have put their by-law in that shape. A«atis,
they have endeavoured to establish a virtual prohibiion,
without that express sanction of the electors, which the law
renders necessary to an actual total prohibition lterally
i

Until by some legislative measure properly passed it has
heen made illegal te obtain liquor by retail ataninnora
shop, we must regard the public as entitled 1o expeet all
reasonable accommodation in that respect, aud the discretion
given to limit the number of inns and skops in a township is
not, as we think, legally exercised by making it impossible

" to obtain the accommodation except at one mnn and one shop
in sixty or seventy square mijes of populous country.

That is not so mych limiting the number of inns and shops
as conferring an unfair monopoly upon one person of each
elass, who may, under such circumstances,. without check,
amake the public pay what he pleases to extort. If the Law
Society of Upper Canadas, or the Medical Beard, were author-
ised by statute to limit the number of practitioners in their
respective professions, it would hardly be recognized as a
reasonable exescise of such an authority if they were to allow
but one lawyer and one doctor, and thus leave the whole
community to the mercy of those two.

As regards the second section, we do not see why it may
not stand consistently with the statutes 13 & 14 Vie dh. 65,
and 16 Vic. gh, 184, which appear ta be the enactments now
regnlatinﬁlthe licensing of inns. Whether there might not
be some difficulfy in the way of enforcing the bond directed
to be taken, we necd not now consider. ,

The foysth spction seems a reasonable and good euaetmguﬁ.‘

The sixth section is objerted to on the ground that it author-
1zes imprisonment upon failing to pay the fine that may be
imposed, without pegard to tho {act of the defendant having
goods from which the fine mav be made. And we are of
opmion that the provision which authorizes imprisonment,
not as a punishment, but only in default of payment of the
fine 1mposed, without any attempt bemng first made 1o levy
the money by distress, 1 tlezal and vord.

AY
We think, therefore, that the fiest and ninth sections of
this by-luw must be quashed, and so much of the sixth as

“relates tr imprisonment of offenders fined on their failing 1o

pay + and that the rule, as regards the remawder of the sixth
~ection, and the second aund fourth sections, must be dis-
charged.

Wirsox v. Tue Ostanrio, Stycor aANp Hurox Rarcroan
Unios Company.

(Reported by C. Ronson, Es.. Barnsur-at-Law.)

12 Tie. ch. 198, sec. 18—Obligntion to femce—Request— Insuffient fence put wp by
the Plaintygf himself.

The defendants ty their chmter 12 Vie ch 196, <ee. 18, are bound to fence off
thetr nuhway from the adyommg Yamle, in case the owners of such hnds shall
at any ume so dosre,

The plamufl, ownig adjonnng lande, mmde a verbal reqaest on defgdants’
tesident enzineer to erect a fence  and as this was not done he put up a sort
ot enclostre himeelt, and some bars Wt bewng left down s cows got on the
wrack aind were killed,

Held, first, that the request made was sufficient,

Serondly, thal the fact of the plamtdl having erected an meuficsent fence for
hitnself, and neglected to put ap the bars, could not dispense with the duty
inposed upon the Company, or affect his tght 1o cumpemation.

[Q. B. Mcch’s Term. 19 Vic.}

(ase.—The declaration stated, that after the passing of the
act to incorporate the defendauts, aud at the time of the com-
mitting the grievances complained of, the plamtiff was pro-

rietor of lands, and was using and farming the same, and
Ead thereon a large stock f cows and other cattle grazing and
running at large on said land ; and that the defendants had
commonced to construct their railroad through the plaintifi’s
land, and took a portion, extending across the same, from
one sule to the other, and prostrated and removed the fences
at the ends thereof, and threw the said portwott opem, so that
the cattle of the plaintiff could escape from the residue of the
plaintifi ’s Jand and rove at large, and other cattle could enter -
on the same, and the plamiifi®s cattle could cross and feed
upon and about the track of the railroad : that the pait of the
ratlroad crossing the plaintiff’s land had long been and was
finished and m operation, and lécomotives and cars of defend-
ants were runmug thereon: that afterwards, and before the
commutting, &c., the plainufi required the defendants to
separate and keep separated, by good and sufficient fences,

[tho portion of land over which the 1ailway ran from the re-

mainder of the plaintiff ’s land, and it became thereupon the
defendants’ duty, within a reasonable time, to imake and
cofistruct such ignce. Yet the defendants did not at any time
construct, &e., but wrongfully neglected, bﬁ' means whereof
the cows of the plaintxf? escaped through the said portion ot
land so laid open, and ivers lost. .

Pleas—1st. Not guilty, by statute. 2nd. Traverse of ro-
quest to fence.

At the trial at Barrie, in October 1854, before Draper, J.,
the plaintiff proved, that he stated to the defendants’ resident
engineer, in the fall of 1853, or towards the wiater, that he

required a fence to be put up through his lot, which was nearly
allin a state of nature. Theen

neer said he would see jurther
into it, and referred the plaintiff fo the contragtor. The train«
had then been running two months. The endineer stated that
he thought at that time there was no fence onythe plaintifi’s
lot, not even round his clearing, which was only four or five



[Marén
acres they, ppeared that after this the plaintiff made a | manner put au end to or suspended by the circumstdnce of
slashed fi n lns own land, on each side ot the rarlway. | the plaintifl_having, in the absence of such fence, put upon
There was no proof that the defendants did anything, or that | bis own land some kind of inclosuro between him and thé
the fence made by the plaintiff, such as it was, was done in | track ; nor is his claim to compensation affected by that in-
pursuance of any arrangement with the defendants. The | closure proving nsuflicient, or by his leaving open the bars
engineer stated, that the slashing is uoually done parallel to I which he had generally kept up m 1t as desoribed. They had

|

43 ' LAW JOURNAL:

A —

the trick, the trees not bemg moved, but allowed to he where | no rizht to expect lum to keep up a fence thereexcept for the
they fall. ‘The plaintifl ’s cows might, according to some of | preservation,of lus own crops, not for guarding against their
the evidence, have got through the slashing, but the plamtd | tanlway cars, becavse that had beon made the duty of the.
himself told the defendants’ engmeer that lus cattle were | Company.  We do not think that upon the facts of this case
browsing on lus own land: that he had made an opening ! there was any room for a Tu-etion about the right to nominal
through the slashing, to haul out cord-wood ofl his land, amd } or substantial damages. The plantitf, we ﬂ}ll\k, was either
put poles across the opening to keep hix cattle in: that one | entitled to recover fof the loss he had suffered, ‘or had no
evening he neglected to put these poles up, and on the follow- | nizht toa verdict at all; for the mere neglect of their duty by
ing day two of hus cows were killed on the track by the de- |the Company would wive hum no nght of action unless he

fendants’ cars—a fact which was proved by other witnesses.

It was objected tor the defendants, that as the plaintiff had
lumself put up a fence, the detendauts were not bound to do
it. This was overruled ; and the jury wero asked to decide
whether there had been a request to defendauts to fence, and
if so, whether the defendants had, within a reasonable tine,
complied with such request, and put up a sutlicient or imdeed
any feace ; and it they found both these points for the plain-
tiff, they were told he would be entitlea to a verdict, with
nominal damages, for the defendant’s breach of duty,  Wath
regard to the cows, the jury were directed to find whether
they were killed by the defendants’ cars m consequence of
defendants not having fenced off their ramilway ; though if they
thought the plainuft had contributed to this Joss by hus own
wilful or negligent act—as by removing a slash fence put up
by plaintiff, and omitting to keep the opening so made
secured—they were told Tie ousht ot to recover. That
deciding whether a reasonable tune had elapsed for the de-
fendants 1o make the fence, they migzht take into account the
season of the year at which the plamuff required the fence,
apparently in December or January, and the lapse of tinie
until the cows were killed, which was in March following-:
or,—if they only gave damages for the breach of duty, and
not for the cows,—until the 19th of April, when the wnt was
sued out. Aund that a demand, though only verbal, on the
resident engineer in charge, was evidence of a demand on
defex&:nts to make the fence.

Th

Phr'{l tts obtained a rule nisi for a new trial on the law
and evidence, and for misdirection.

found for the plaintiff, and damage; £15.

.

Rosinson, C. J., delivered the judgment of-the court.

Upon the facts proved, we think the plaintiff ’s right to
recover cannot be demied; and it is satsfactory that the
damages are reasonable, for these occurrences are unfortunate
in their effect upon the interést of a company whose exertions
have conferred great benefit upon the community, and perhaps
with the greatest care accidents will occasionally take place.

On the other hand, if the defendants have neglected a duty
plainly incumbent upon them, especially by a positive statute,
and an individual suifers loss in consequence, 1t is natural that
he should seek recompense.

We think, as the learned judge did upon the trial, that the
Company received sufficient notice of the plaintiff ’s desire to
have the track fenced 1n by the request made to the resident
engineer.

The obliFalion of the Company to fence in the track within
a reasonable time:)d after bei&g requeslted by the adjoining pro-
prietor, 1s imposed upon them in plain terms by the statute
12 Vic, ch. 196, sec. I8, P y

The jury considered that a veasonable time had elapsed
after the request. And the obligation of the Company to put
up a sufficient fence, such as the statote directs, was in no

suffered damage in consequence ot it, and such a damage as
he sued for.

Rule discharged.
. ¢ s
S ——————eegpe
U.C, COUNTY COURTS.
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(County of Frontenac.—Kenneth Mackenzie, Judge.)
[ 4

REG. Ex, REL. PoMEROY v. WaTsON.

Quo Wurranto—Relator’s intorest—.izguiescerrce—Scrutiny
— Returning officer—Costs. T
A relotor’s statement that '~ he ha< an niterest i the election as a Municipgl |,
voter” need not be v erified by afidavit, :
A defowdant having acqueaced 1 an rregular election, cannot aficrwards be
pennitied W object to it on that ground. .

Twenfv—aix pevsns having voted twice for defendant, the Jadge subtracted
twenty-wux fram the gross amount of votes recorded for defendant, wheteby
relutor had 3 wagority ot nuie, and was accordingly declared enutled to the
&cat,

A retuming officer having acted bona fide, and defendant having “procured a
watten legal opanon to be sent to him, by which means he obtained the seat,

Held. Defendant must pay the costs of making rewuniing officer a panty (o the
sut, .

A writ of sumumons in the nature of a quo wartanto was,
issued in this case on the fint of Judge Mackenzie, calling onr
the defendant to shew cause why he usurped the office of
Councillor of Ward No. 4 of the united towuships of Portland,
Hinchinbroke and Kennebee. The facts were as follows :—

At the close of the first day’s polling the relator had &
majority of 28 votes. The poll-book used for the first day
was not sworn to by the returning officer, as directed by 16
Vie. ch. 181, sec. 10.  Both parties were aware of this trre-
culanty, but on the morning of the secorid day a fresh poll'
Book was procured by some friends of defendant, and the
returning officer was required to cantel the first day’sPro--
ceedings and commence de novo, This second poll hook was
not properly sworn to. The returning officer did as he was.
required, tore up the poll book used on the first day, declared,
the proceedings and votes of that day null and void,. and.
began anew. The relator objected in vain, and twenty-si
voters who had voted for defendant on the first day voted for,
him again on the second day. The defendant had a majoriy,
of 45 on the second day, was declared elected, and sccepted
the office. The returming officer was made a party.

Draper appeared for the relator: The Solicitor-General
for the defendunt ; and F'raser for the retumning officer.

. The Solicitor-General objected that it was not shewn that
relator had an interest in the election, eithier as a voler or
candidate ; that there was no copy of the whole book put it
evidence by the relator ; and that neither tpm’ty was entitled
to the office, by reason of the illegality of the 'proce‘edinga'.
Reg. ex rel. Proston-vs. Proston, 2 Cham. Rep. 178. -~



1655.) LAW JO

M

URNALS
— —

N

Draper replied that it was not necessary that the rolator’s
intorest should be verified by affidavii, Rea. ex rel. Shaw vs.
Mackenzie, 2 Cham. Ro;l). 36, Reg. ex rel. Helhwell vs. Sto-
})henson, 1 Cham. Rep. 270. That it does not he in the de-
endant’s mouth fo question the lezality of”the proceedings,
for he has acquiese d 1 all the wreanlanties, and thereby
waived his right.  The defendant procured himselt 1o bo
geturned, 100k the oath of oflice, tookh hus seat 1n the Couneil,
voled theren, and now defends the election ; he canaot there -
fore complain of any irrey ilaritics ~0 a3 to prevent 1clator’s
having the seat.—Mitehell rs. Adamy, 2 Cham. Rep. 203,
In re. Charles vs. Lewis, 2 Clan, Rep, 171 Rew, ve, Tre-
vonen, 2 B. & A. 339, Rex. »s. Parkyn, 1 B. & V690, /1
defendant’s election was.dllegal he should have diselammgd. ‘

Fraser, for returmnz-officer. contended that having Acted !
bond fide and under legal advice. prorured tor himvby de-
{endant, he oaght not to be saddled with costs. . \

Mackesa1e, Judge.—The case of Reg. ex rel. Shaw v,
Muckenzie, 2 Cham. Rep. 36, decides that it 1s not necessary |
to shew the interest of the relator by allidavit—a statewyent [
of it will suffice. I cannot say that it would be wregular in
the relator if he had put no part of the poll book in ou lus;
ride. All that I think necessary for lum 1n the tirst instance |
is 10 shew on affidavits a statement of the proceedings in a
summary way, and the resoh of the pollina. Itis'for the
defendant, whoe defends the seat, 10 put n a copy of the poll
book. In the present case, the defendant himself has fur-
nished the second day’s poll, and the relater the first, so that

both parties have furnished all that can be ‘required or that |
The question, then, 13 not whether the detendant]

1t
Thould

should be removed from his seat in the Council, for removed

he must be, as lje usurps an office to which he never had al has been usurping for some tune.

And to follow out the argument further, it may be asked, can
the defendant bo permutied to impepch a title conferred on
tho relator by an election n wlueh he has*concurred, and
under which he holds the title he has to the office he now
fills of counelller? From what source dud the defendant derive
his title o vote for the reeve?  From what source did he
detivo lus title to sty vote, and take part an the jraceedings
of the Councii ! From the clection under wineh the relator
clums to be adoutted to the oilice of councillor for Ward No.
4. They at s clear that both relator aud defendant clainm
title 1roar the ~ame sowtee, tue ~ame, eieation, aud the ques-
tion ax, wiieh of them bas the lawtul Gl 2 Al the lawlul
title 1sin e who hod the magonty of the votes pollad on
both days—thai I rule 10 be the law.

The whole matter is reduced down te a question of serutiny
Fotwesn the parties, T'vwo copmes ot ('ullv-.‘&gr'a Rollz were put
w s they awe both alike exeept as to one nathy, that of Moses
Spihe, who did not resade m e Wad, At te elose of the pol)
o the first day: 60 votes ctoviecended thrthdrelator, Pomeroy,
amd 32 votes for the detendant, Watson, gai{iug a majority of
28 1o the relator, then. On the recoud day 1§ votes had been
polled fur the relator. and -62 votes were réwided {or the
defendant, thus ziving the relator a gross number of 77 votes,
and the defendant 9{.—But 26 of the persons who Voted for
the defendant the second day voted for lum on the first day
also; or in other words, voted twice. The 26 votes will
require to be deducted from the 94 votes, the gross number
recerved by the defendant, which when done wsll leave the
relator 77, defendant 6S—najority for relator 9 votes overthe
defendant on the whole poil. In mv opinion the relatos has
made out a good lawful tile to the otlice winch the defendant
I therefore adjudge and

shadow of right, and to which he should never have been | determine that the delendant, Joseph Watson, hath usu

admitted. The questions are, whether there should be a new '

election for the ward, or whether I shonid order, the defendant
to be removed, und the relator to be admitted to his place at
ooce, ard who should pay the expenses of the present pro-
ceedings. . ‘

I think that the learned counsel for the relator has stated
the law correctly. The defendant cannot be allowed to say
that he has violated the jaw from begiunning to end in this
wmatter, and be allowed to depart with impunity. The de-
fendant admits he had no tight 1o take his seat, aud 1nstead ot
disclaimi.n;é under the statutes he comes into Court to defend,
knowing that he had no colour of right to the seai he now
usuyps.  What did he do? He took the oath of office, he
tooks his seat in the Council, voted for the Reeve, and took
part in the proceedings of the Council, the same as its other
members had. 1If a defendant, under such ciiepmstances,
would be allowed to céme into Court to take advantage of his
ofrn wrotig, and say,~—I have done all this, st}ll there was
no legal efection,—it would be au uprooting 6f all ‘principle
and-propriety, In Cole’s treatise on Quo Warranto, I find 1t
laid down, the Coust will not peimit a Corporator to file an
information against another for an objection of title which
applies equally to his own or those under whom he claims,
for he must be taken to have recognized the validity of his
own eolection, and therefore cannot be penuitted to call in{
a:xestiou another standing on precisely 1he same grounds. In

6 present case, then, the defendant cannot be permitted to
cal} in question the lexgalily of an electivn under which he
clatms to be councillor for the ward in question. In Rex. vs.
Slythe, 6 B. & C. 240, Lord Tenterden, in giviog the judzment
of the Court, states: ¢ It has been geunerally a rule of Cor-
Roration law, that a person is not to be permitted to impeach
a title conferted by au election in ‘Fhich he conourred,
or the titles of those mediatély or immediately derived from
that election.” On the priuciple laid down here it may be
asked, if the relator hias a clear majority of all the votes polled
at this election, has he not a title as against the defendant, to
tha Oﬂ!des!ho defendsmt now enjoys under the same elestion?

rped
and sl doth usurp the othee of townshup aguncillor for \J:ud
No. 4 of the Umted Townstups of Portland, Hinchinbroke
and Kennebee, and I dotorder that he be removed therefrom
and be absolutely forejudged und excluded from further using
or exercising the same.  Aud I do further adjudge, that the
relator, William Pomeioy, 13 entirled in law 10 be received
into and exercise and enjoy the same ; agd I order that he be
receved and admitted accordingly.

In Rez. ex rel. Dundas vs. Niles, 1 U, C. Cham. Rep. 198,
Mr. Justice Burns held, that as the de endant or his agent”
were privy to if not instizating the returning officer to his
illegal course, the defendant must pay the custs. The re-
turiing officer acted wrougly 1n this maiter; but was not all
he did with the privity of the defendant or his agents, and,
indeed, at his and thetr instigation ! Therefore the detendant
must pay the cosis.

Judgment for relator.

B

(County of Frontenac—Kenneth Mackenzio, Juilge.)
Ree. eX gEL. KiRK v5. ASSELCTINE.
Q}uo Warranto—Riot at Election—Costs.

Where there was great riot and disturbanco at an ele;tion,
so defendant’s voters could not get 1o the poll :— :
#eld, per Mackexziz, J., there ought to be a now election.

Where defendant caused three votes to be polled for him
out of the Ward, and alter the hour of closing the poll on the
second day, so as to get a majonty :—

Held, thers must be a new election,

7hen a now eleotion is orderad, the relator must recover
his costa. A

.
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- The Sé!t'cilor-Geaeral, Burrows and Draper, (os relat 11} IX. Quo warranto—Abandoninent of first summone—Pawer
J. O Reilly fur defondan:. )9 Judge in Chambers—Qualification for Township
“ouneillor. 12 Vic. c,81,s.65; 14 & 15 Vic. c. 109,

| "The writ of summons which first ixsted in this ca.sc; was
"abandened for informality, before cause shewn ; notby leave
MUNICIPAL CASES, ¢ of the Court, or by quashing the first wnt, but werely at the
{Digested from U. C. Reporta ) , willof the relator, Le having served a noticg on thehde!endant
From 12 Victoria, chap. / that he need not appear to sugh writ, and the other papers
(?‘on u:xu ' d’ {c 2p- 81, \lxz)cluswo. - »served on hum, he Qhe relator) baving abandoned the samea

a . .
ed from page 19.) On the argument, it was objected, that under these circum-
“anees 1t was aet comapetent for the learmned Judge to order

ELECTIONS. the eue of 2 second wnt of summons, but
. - Held, by Suean s, [, that the Judoe by whese order the
VII. Summons in the nature Ffrx quo warranto, Power of wrt of sumimoas 1~sued, standinz in the place of the Court,*

Judge under—Sufficiency of allegation df Relators’ anter- 1t was not corpetent for the Judze in Chambers to review

est— Progf— ualification for City of Kingston——~Costs— the proceeding~.had before the Judge «o put in the placs of

12 Vie. e 81, 6. 146 13 & 14 Viele 643 13 & 14 Yict. e. the Coun, aml consequently that he could not entertan the

53, 8 Vic, ¢. 75. . * objeotion. ’ .

Dzarer, J.—The Practice Court has power to i=sue an © Held. also, thot to enfitle a person 10 be elected a township..
order for a surnmons in the natureof a *qua warrarto,”* under conncillor under 12 Vie. ¢. 61, «. 65, and 14 & 15 Vie. ch.
12 Vic. c. 81, sec. 146, amended by 13 & 14 Vict. ¢. 61, Sch. 109 11 iv necessary thiat ho shoald be rated by name on the
A. No. 233te) and 13 and 14 Vict. c. 51, sec. 3. " Assesor’s Roll, ’

Whero a refator declares that he has an inferest in the, Rez. evrel Metcall v. Lenart, 2 Cbam. Rep. 114 .
election as a voter for said ward ; this coupled with a previous|  Confirmed. 10 U.C.R. 89,
complaint that defendant was unduly elecied alderman, &c..
sofficiently ideniffes him as declating himself o be a muni-_
cipal voter, though he does not use the precise term muatci-. & Quadification of Tanahip Councillor—~Coliector’s Roll—
pal voter, required by the stat. 12 Vic. ¢. 81, sec. 146. Costs. 14 & 15 Yict, ¢. 109.°

An objection that, thoosh electors interest is sufficiently | Bumrss, J—Since the 14 & 15 Yact. ch. 109, Sch. A. No. 4,

Mi’

Juldge 1o olr‘der the x?sue oic}he} lwm, c’axmo\ mr.qu :?:?d the that hus game should appear on the Collector’s Roll. i)
return of the wiut, where such allegation s not deored. and no! 3,45 ment being m favor of the defendant, costs were ad-
proof offered to shew that relator had not the interest claimed. " judeed agrinst the relator, he bringing the defendant beforer
(E)a interest of the relator 1s not established by the ordering !the Court upon & purely legal question.
of the writ .
L Reg. ex rel. Laugifon v. Baby. 2 Cham. Rep. 130.

It is not m;essary.funder the 9 Viet. ch. 75, see. 13, (in-f © tavg : ?
eorporating the city of Kwngston) that the property should be | _, .. . .
assessed o the name of the pereon possesagd ‘:f’ 1t 1o hus own | Xk Bunieipal Eleétions—Diselaimer—Costs.
use. A landlond is so possessed whose ienants occupy the| Whete defendant personally contested the election: buton
promises, and he may put together real properties, some ! jts bermg moved agamst, sent m a disclaimer, praying to be
veeupied by humself and some by tenants, o make up the|relieved from costs, because being duly elected he was

value required by the statute. - j obhged to accept the office under a-penalty.

+ Reg. ox rel. Shaw = Mackenze, 2 Cham. Rep. 36. Held, SuLusax, J., that there ‘appesred ns ground why
he shounld be so relieved.

VIIL Qualification for Tourn Councillor of Bigown at Elec- Reg. ex rel. Featherstone v. McMoazes. 2 Cham. I*lep‘2 137.
tion held in January, 1851—Relator’s statement, how

treated—Course when voters had no notice of obgrction taly R80T ollector ineligi o
candidate for whom they voted. 10 & 11 Vie. c. 43§ 12, kg&:AefConIe:t:g ,fea;m-fézaﬁgw*%ﬁ?;
Vie, c. 80-81 ;13 & 14 Vic. ch. 64, sec, 17, ch. 67, ch. 83.|  epidence— Recision of judgment. 12 ?;c_ ¢. 81, 5. 152,

Dxarzr, J.—The qualificaion necessary for a Tassn Coun-! A rolator. in his statoment, claimed thet he was duly
aillor for Bytown, a1 an election held mn January, <1855, 18 ojacted, and ought to have been returned ; objecting that the
that set forth 1n 10 & 11 Vic. c. 43, sec. 5. He must be an | g, fendant was disquahfied, being at the ime of Ins elaction
whabitaat househaldor.) Iboth the Assessor and Collector jor the ward for which tbe

A relator’s¥tatement supported by s affidavits looked upon i election was holden, and s such was entitled to receive foes
a8 3 material traversable allegation 1n 8 declaration ; and 1f ; or remuneratiorrout of the pubho rates for hus services; and
%efor:dam omul 1o answer i, he must be taken 10 admit that | that 1 was has duty to {humnfgg and rerg%c the m';in of electors
it is true. which Was to govern the urning or. Thero was in

Whora 1t does not appear that the voters at an election had ! the statement no 8”*@&:"" that any public notico was given
hotice of any objection 1o the candidate for whom they voted | 8t the election that dofendant was ineligible, and that
(thongh a vahd one’exists) a now electian wall be granted ;i votes given for ham would b6 thrown away. _But in his affi-
but the re'ator, though next 1 order 1o him, will not be de- | davi, the relator swore that before the election he objected
olared entitled to the office. » that the defendant was incapaeitated for the reasona stated;

- Reg. ex rol. Harvey t. Scott, 2 Cham. Rep. 88. and at the close of the poli protested against his retum.

{8)The 18 Vict. ¢ 191, 4 10, reprals and re-cnacts thia secuon, ni this respect a&w: :r?\m“;; 'Cm%’“'sw‘ g‘: ‘ff}ﬂ;h’,fﬁ‘;";(dqw N:, ld e
in rertns watlogous therowith. | Township 65 the 10ns the ctsessnent was tokos, and of tAs trme ¢f svak shction

{3Tn 1B Yie. e. 33, srecia Bytown muna Cliy ander tha zare of she Oty of, se1zed nf pomaassed of resl “i:-u hehd 1n bis own right or thay of kis wife =
Gamon: end 26t 3 emaris, That sll the peavitions of the T C. Momeiped' tor ¢ tenant lhcmo{w A sholl b rated Ca hes mamr on swch Oeliectary
LonaTihraL Acen, generally el osrend & d appdy 10 ibe msd Ciry of Ottaws,  £if 10 the mooms menthmed 1n the dot,
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Macaveay, C.J.C.P.—Held, in Chambers, that the defend- | this Act may be removed or removabl,e from the said Court
aut was ineligible, and that a new election must take Xluco, into Her njes_st)"g Court of Queen’s Bench, or Court oi
tefusing to scat the relator as prayed, on tho ground that| Common Pleas in Upper Canada, by any writ of certiorari,
though the statement claimed that the relator should bel provided the ebt or damage claimed shall amount to Ten
returned by reason of the defendant’s being disquahfied, and ounds and upwarnds, and provided ]cav,e be obtained ‘of ona
of the relator having the next greatest number of votes,—yet of the Judges of the said Count of Queen’s Bench, or Court of
i did not allege thal notice of the relator’s disqualification was | Common Pleas, 1n cases which shall appear to the said Judge

ublicly given at the election. so that the electors, having, fit to be tried in esther of the eaid Superior Cousts, and not
Enowledge thereof, might have been aware thut their votes " otherwise, and upon such terms as to payment of costs or such

for him could nat be legally recerved.tt . j other tenms as he shall think ht.”
On applieation to Q.B., under 12 Vie. ¢. 81, sec. 152, to] . This section, it will be observed, gives the Ce
ceverse or alter above judument, Held, (tiorari in express terms, whereas the 90th sectj

Rosnson, C. J.—[t is not necessary that the statement of i of the English County Courts’ Act from whic

facts, placed before & Judge when a mumepal election 15 taken, provides that no acion shall be oved
questioned, should contain all the grounds on which the relator .

1 ‘N 1 ) s ¢4 . . 1Y)
relies Ya entitle bim 1o the 3eat, 1f the election should be set mto the Supe’rxgr (,ourt.a. by any w I process,
aside. . . ;except on certain conditions, which conditions are

Ifthere be a disqualification rendergs a candudate ineligi- |11 subxtance the same as in the above section—
ble, proper notice of 1t must be given wt the ume of election. , namely, the debt or damages must be of a certain
’ P P - ) = ¢ 1
No new evidence will be recmived by the Court on the amount, and leave of a Judge obtained. A writ
examination of a decision of a Judge i Chambers as to u?(,{ certiorari to an Inferior Court of Record may be

contested election. | issued, in general, as a matter of course ; the writ
Semble, that whether the Court or a Judge before whom the | ;

: \ ) iis the right of the subject at common law. The
relator brings his case, will go turther than declare the elec- ! . .
tion of the defendant void, or will proceed as well 1o seat the | English County Counts are Courts of Record, but
rolator, is a matter of discietion not to be nterfered wath on | by the 23rd section/of the Division Courts Aet it is

tis

appeal. : i provided “that nothing contained in the Act shall
Reg. ex rel. Clark v. McMullen. 9 U.C.R. 467, ‘ be construed to constitute and create the said Divi-

m— et e . $1071 (OUrts Conrts of Record.?
TP councayoupeues. ! According 1o the English decisions, the applica-

R. L.—Defscing, altcring or reman ing *Surleyors’ Land Marke."” v puniah= | tion for leave should be made to a Judge in Cham-

able by Fine or Imphsonmeint, of both, at the diccretion of the Court. by 121h ¢ 4
ey 5 5.0 X aleo have a rermeds by il action tor the $popin) darser bers and not to the” Court (Re Bowen vs. Evans, 18

W, H.—An sction foringury done to & Bont by avother Host cshed by o=t I, J, 38, Ex.; 1 Cox & Mac. 23‘7), but it is pre-
¢ mal tnoau of the crew of the atter may be broueht 1 a Divienn ! .

if the damages are under £10  He careful however hat rou bsy e sumed that a party a.ggrieved by any order might

"uuexyﬁ&n‘:;h:ﬁ:nl()}:::?:;xn’::k tu the order of Seacsuas settenrg off wu:j D]) ]) 16 th(‘ Coun {0 review it; or lf ‘he Ju

« C. M.—Yon moay compel the attendastce of the witness, of “ tearhipg 10 amy re S?d to make an Ol‘d(.‘]‘ that a plication may be

purt of Upper Cannda® . the fecs tendered 8t ime of senvicn of Sabprus ase A . B .

th:hnmet u‘thboaeq dbwegeb, !:hc gupemt gloun-,. Q;l;hc‘é;‘ub{mn‘an?r‘l.‘u\:uc made to the Court (ch\ Pike vs. arts, 6, M & W.,

er frons the Queen's Bench or Comtoon Pleas, ¢ sec, w - . .

:‘{63: Th; Hnu.?l.ra:ll)amw(.‘amg:m'- .mgekw S’c:;ﬂon (lgh_\tc.;h. 9 l046 » bu; see a]SO Morse vs. APP“"I!/, 6 M & W.,

refers otly 1o salts jn the Superior Conrx, s D1 apply to Dinvision Courts e Ivial B il H
K G. Hr.—-\\'e aro loth (op;chcve that any respectabie- man would omduc | 1‘40)' I. our Div lSlOD‘ COUﬂS were hl‘e the EnghSh

himz;:fm the manner descnibed.  School Merfuas are the Inst places for auch (_,ounty Couns' ]nfonqr Courts of Reoord’ there

oy, poooceding pownind in lgblﬁlb . .
Sphibluom, e sode of w clearly out secuon} Could be no difficulty as to how the writ was to
dé: ‘&‘ w"l{lh.:’l& of d* i tiom of Tre 1
¢ ~The Plea - not acsted® in an action ] gquare 3 H . o .
Azow:‘mjng:‘u dooa mot peceranly ise & querton of Tule, Sce Lathams g ?{3 obtmlpedt.. According t(() the lgu%ilésh deglgons
Spedding. 17 QB » 8 . 3
B T\~Your surmmesg eorrect: the St 13 & 14 Vicoch. T4 declarer it to g, :K app lca: 1.0!} ;, an 6’2])(.11’ ¢ appiicaton, ?II ere
gtlueg.l !oﬁrdauwumn%m lmﬁ- m ,l.‘ppcr Camdn‘?. l'x. eaa.'.:m“(: .18 N0 necessity {or a notice to the op ite party,
R “poven = Jagremoent under the S ¢ e )
Provines, has peea At sbiatesd, The fortesture sn crey case 1¢ £300, besstes UpOD the ground that by the general analogy of

soch Fuse and lin nment a8 the Coant may direct. oo . i 3 33 2
7. S:I:We qmm;: with you that (‘lnri- are taadequetr is compenented | common ]8\\ the writ of cer‘t‘)omn 18 the ng t Of
for many duties  Tuc sabject hax. we bave heawd cagaged ioe stientn vl the subject, and the words “on such tenms as the
yoar L3 3 ely ¢ 1alton 3 but w wons | . e 3. . .
wece sabeunied, of m\%’: resulted fr;mnmg debperations. we are. unlor(o- |Judge shall think fit” do not expressly take away
nately, umatde to swate. We have uot received wny report © proceedings. . ot s e
'A Drcery Brizairs —Your communioation wnnyapprar w the Apni nuather, | the “ght to the writ as of courte, and are not in

togetber with oar resarks.  We regré 1031 1t came 1o band 100 late. itended to fetter the Judges’ authority.
: Now, although it is clear that a certiorari to an

THE LAW JOURNAL. *iinferior Court of Record is grantable in a civil case,
- — ———— ;s a matter of course, for it is duc ex debito justilic,

- tyet it is also laid down that the writ does not go as

‘4{ AR ?_H ’ _1 85 o {of course to an inferior cournt, not of record (ez parte

APPLICATION FOR CERTIORARI TOTHE Divistox | Lhillips 2 Ad. & EL 585, Edivards vs. Bowen, § B.

N counTs :ﬁi C! 206), and a special application, grounded on

. ot davit, is necessary ; the Rule is not absolute in

Br .th‘e 85th section of the Division Courts Aet of the first instance (anon. 2 Chit. RCF' 187— Franks
1850 it is enacted : . .vs. Wicks, 1 Wol. P. C. 2). Applying, then, the
That any suit brought in any Division Court holden undon,a_na]'o v of the common law to the certiorari to
(©Ses No.%, Mun. Rults. Draper's Rulen, 1. 6k Division Courts, whick are not courts of record, it

- T e e
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twould secm that as the writ did not issue as of the decision, therefore, will comnmmand .general
course, and without notice to the opposite party, | atiention.

neither under the 85th section can the applicativn|  The cases of Ellison vs. Finlayson, and Ellison
now be cunsidered an ex jiarte apphcation, nor that; ve, Smitk, in the Common Pleas, decided last Term
leave iy obmmfxblv_\\ ithout notice of an intention 1o by the Hon. Chief Justice Macaulay are also highly
“apply, or the issuing of 2 summons w aflord an!important. In Ellison vs. Finlayson, the ground
opportunity to the opposite party of being beard. | of application for sunmons in the nature of a guo
Looking at the 85th section alone, we see that warrunéo to unscat the defendant was, that he wjza
leave is made a coudition to tie issuing of a writy a Nockholder in a Joint Stock Road Company, which
that the Judge in granting leare must be satisieds Company had borrowed a sum of money from the
that the suit is one fit to be tried w2 the Superior' Municipal Council,and had given to the Muntcipality
Courts, and that he may impose such terms as he | a Morlgage to secure the repaymend thereof some years
shall think fit. I a pany’s rights are 10 be affected, hence.  The Mortgage had been executed before the
it seems only just he should be beard. Tbe Judge | Defendant’s election, end he at the time of his election
may be able to surmise the conditions it wounld be | still ‘remained a sigghkholder. In Ellison vs. Smith,
roper 1o annex for the plaintiff’s protection, but §the facts werg the same, except that the defendant,
the latter could give positive information to the)was a Director of the Company, instead of a Stock~
Judge upon the point. Granting leave is a judicial i holder. Held, that the defendants were disquali-
act—-am? wholly in the diseretion of the Judge—! fied thereby, and must be ousted from their scats
and if the effect of this section iv, as it certainly , as Councillors of the Village Municipality of Paris.
appears to be, to repeat or render inoperative the!
provisions of former Statates as o recognizances,
&c., before a cause can be removed; there is’ FARLLAMENTARY PROCEEDINGS.
strong ground for voncluding that it was not the! \novG th d Law M « of ti
intention of the Legislature that the leave men-| o 5 o¥8 the proposeg Law Measures al the
. . o2 o i Session we find 2 Bill introduced by the Hon. J.
tioned in the section should be obtained on an et fLLy C « d the Registry L
parte application. (Hicryano AMERON, ¢ o amend the Regisiry Law
. ‘of Upper Canada.” The object of the Bill is, no
We are not aware that the question has beeny gouhy) 1o remedy a defect long felt in relation to
raised, nor indeed of any application under the. juqoments, and to edmpel porties, if they wish
85th section. Until the practice is seuled, we ' (5 hing lands, to register their judgments in the
TR R AT U WAIRLIAT AV MmN r v e e mevs e Tl N o : M
to be eerved on the opposite party, and an aflidavit Biiy geclanng that Judgments shalt not give a lien
of the service thereaf, 1o be lajd before the Judge o oharge on lands uniil regisiered.  The 2nd sec.
with the other aflitavits on applying for leave. We: provides that a Judgment Creditor, unless his Judg-
may add that the athdavits in support of the appli- _ment is registered before the filing of the bill for
cation should state aff the material facis (see Robert- poreclosure of Mortgage, need not be made a party

son vs. Womock, 19 L. J. 367, Q.B.): and that a ' qny such Foreclosure. The 4rd scc. poitits out
neral statement, without entering into panticulars,” a1 ondv shall be notice of pmccedihgs in Chan-
will not be sufficient (Regina vs. Hodges, 8 Jurist,” popn by which title or interest in lands shall be called

[ Magen,

——

v-olun) WINPT IC AIVILLIARIAL D AGAMAD  AIL" L3V & 3R

665). The mode of proceeding, generully, by cor-
tiorari, will be found in all the books of practice.
The practitioner, however, should take care that
the suit is one that may be removed, for the Divi’
sion Cosrts have an original jurisdiction in some:
matters which the Superior Couels do not possess.

{

IMPORTANT MUNIUIPAL DECISIONS.
We have been favared by W. S, Draper, Esq.,:
Barrister, with a Beport of Reg. «r red. Ranlon vs. |
Countery, Muyor of Kingsion—too late, however, |

for insextion in the present number—in which Judge |

in question, The 4th sec. states that a decree of
Foreclosure, and every other decree in Chancery
affecting any title or interest in land, may be
registered. The ®th sec. provides for proof of
Deeds, Wills, or Powers of Attorney, affecting
lands, where executed out of Upper Canada, either
on the evidence already required by law, or on
affidavit sworn before any Judge of the Superior
Courts of Common Lasw or Equity in Upper or in
Lower Canada, or before any County Court Judge
in U. €., or Cirenit Court Judge in L. C., or before
a Commissioner in Upper or Lower Canada. The
6th sec. relates to Fees 1o Registrars for services

Mackenzie decided that “d Stockkalder tn ¢ Gas under the Act.

Company haviag a contract with o Municipal Cor-1
poration, is disqualified from being a ember of such!
Corporation.” 1t is probable that parties under|
similar disabilitiez are 10 be met with in almost

shall poy a fair

Mr. HarTman has brought in a Bill to amend the
Act of 14 & 15 Vie. c. 14, “ by providing that e
City included withina Coun}y for judicial purposes

portion of the sum required/for

wvery Town and City Couneil in Upper Canada :— {the payment of Jurors in such County :"—this i€
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ne more than common justice, for it were unrea-
sonable to burden a county with more thén its due
share of expenses connected with the administra-
tion of the law. The Bill proposes that Cities and
Counties shall bear the expenses in proportion to
the value of rateable property in each.

Mr. Vavoms proposes to amend the 13th sce. of
“The Railway Clauses Consalidation Act,” by
making it imperative on Railway Companies. in-
corporated since the passitig of “The Railway
Clauses Consolidation Act,” or in the samre session

with that Act “10 place framed gates in the fence

on each side of the Railway, at cach place where
it crosses any farm or Jand, for the use of the pro-
prictor of such fann or land,” o as to prevent bars
or openings being substituted also that the Com-
pany shall be bound to employ a person as Fence-
viewer for each nine miles of Railway, * whose
duty it shall be to see that the fences on each side

of the Railway, and the gates at each crossing, are b

in good order,” and to repair the same when neces-
sary. The 5th see. allows of summary proceedings
for recovery of damages from the Company. The
measure, If engrafted on the Railway Law, will
probably save much litigation: it would, at any
rate, be an important safe-guard against accidents,
and might advantageously be extended to alt Com-
panies. .

Commons with the unanhmons a

pproval of the
House of Lords. s

Jupse Bunys’ Lerrer.—We shoukd feel particu-
latly obliged to any of our subscribers, having a
spare copy, who wonld favour us with Judge
Bums’ letier to the Hon., Robert Baldwin on the
suabject of Division Courts, and published by the
late Mr. Scobic, in pampblet form—our own copy
{having beew wmiduid. 3 ~ent in an open cover, it
cean come by mail ax a printed paper.

§ e
i SURROGATE COQURT,

! Notes of Enelish Cases o relabion $0)
1

- e e e s

!
{ Prerocarive Covnr—Re Mary Reed—2th Deceniber, 1853.
E ’ #itl—Cancetlation.

L Where it i staledon the paper ftzelf that a Wil had been
eveeuted ty sealing, ond the sedl upprared 1o Aave been
torn off, the Bl teay assumed 1o have been cancelled.

The deceased didd in, 1807, Jeavioy a testamentary papec
s duly executed, , It having been supposedd that the deceased
{was not possessed of auy iwmpcrt) wortht fookinyg alter, no
potice was tahen of her witl amtid May, 1854, whea it wax
cdiscovered that these was a sum standing m et name ia the
(Consols. The application was for admumistration with the

3

cwill gunexed of the deceased Mury Reed.

|

Whea the will
was produced w was foumd 1o be watten on five sheets of
{ papery but from the top of each <heet somethmg had been
itvm, teaving a vapan each sheed, \Wheu aclwsthwe-uratis

SPEEDY TRIAL OF SMALL QFFENCES,

WE see by our late files that Lord Brougham has
introduced 1, the House of Lords a measure for the
speedy trial of offenders, and that it has received
tlg: cordial support of the Lord Chief Justice. The
want of an Inexpensive trial and prompt punish-
ment of small offences, and the jong delay of trials
is a great and acknowledged evil in criminal juris-

rudence. This glaring defect in the law is more
elt in England than with us ; and while we believe
that a general measure for Canada, such as Lord
Brougham’s, is uncelled for and would be unsafe,
we think it might be applied with advantage to
Cities and 1 Towas, where Stipendiary Magis-
trates act. ‘}I‘!%: subject, at all events, is deserving
of consideration.

Lord Brougham’s Bill enables two Justices to
coanvict on charges of larceny, of a simple and
“trifling character; but the Justices may, if they
think the case one pmtgerly the subject of an Indict-
ment, deal with it in the ordinary way. The pun-
ishment is limited to three months. The forms of
the proceeding are regulated in the Bill: and a
conviotion is made & bar to further proceedings. It
Also providés for she expenses of prosecutars being
~%aid. Lord Campbell, in giving his assent to this

ill, said that it would probably go down to the

1

~tiorroeTUTed 5o eapianation could be ziwven: none ot the

wiltttag was atlected by the maotasion. The attestation clause
et forth that, “the wntiwmg contmned n this and the four pre-
jcedng shéets of paper herennto anneved was sgned and
ysealed by Aacy Reed,” &e.

L' Sir Jouy Dopeax: «The circumstances atiending the caso
i ““are pecuhiar ; here 1< a will dated as far back as 1795 the
. ¢ alleged testator<hed w 1807, and na <tep- hiave heen taken
{«t¢ prove the will until sow.  The astestalion clanse states
tef the will was sealefl, us well as cizned. [ am stiongly

« mehned to think that the seal has been tor off, andaf done

« by thetestatny would 1y my opinion amount to a cancellation
ceeof Bt. 1 must, therefore, reject the motion, leaving thoss
¢ imigresied under it 1 propournd o if they think proper.

e gtepensras s asvoug e —

DIVISION COQURTS,
{Reports in relation to)

¥ p———

ENGLISH CASEESX.

Y

EX. IxTig MarreR oF Hitt o, Swirt avp Wise.

County Court jurisdiction—Power of Judge to amend
1 particelars—Prokibition. ’
Plaintiff’s particulars showed a debt of £96, reduckd by sel
off, as made bydp/uin(iﬂ,‘ to £53—the Julge of jhie oren
accord amended by endering anabandonment of Wb excess
over £50.—Held, that Ac had no rey to do so; that it
must be the plaintiff ’s own act, and that a #¥nit of Pro-
hibition musl issue. :
A plaint had been issued out of the Co. Court of Leeds by

; Jane Hill agawmat Roger Swift and wife, execators of Jobn
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Megsen: the summons served required dofendants to answer
#1a g claim, the particulars of whieh are herounte anuexed.”
The bill of particulars set forth an account, consistng of
various ftems, amowiting to £98 16s, 8d ;5 and it conlained,

under the head of ¢rodit, the follewine. ..., . £96 16 8

¢ By various sutus of money p:zicf by John
Megsen, for me and on my secount.... 43 15 43
Balance due mo........ £53 1 32

and I seek to recover £50, the extent of the jurisdiction
of the Court.”

‘Theparties appeared at the day of hearing, when the de~
fendani’s Counsel shjected o the jurisdiction, on the gronnd
that the particulass showed ex facie a demand of £36 1os. 84,
sought (o be reduced by a set o8 never agreed to as g pnxt
payment, and still showjng a balance of £33 odds,

The Judge said he would not allow justice to be defeated,
and that he wonld give the plaintitf, leave 10 amend the par-
XYiculars, and calledg on the defendants to Emdnce the -parien-
lars to be amended. ThéyTefused ; whercupon the Judge
himself dictated an amendment, commencing thus :—s This
s action is brought to recover the sum of £50, in satisfaction
#of the sum of £96 16s. 8d., the amount duo 10 me on the
« foliowing account, and I abandon the excess.” The de-
fendants having left the Court, the Judge ordused sermice of
this amended particnlar on the defendant’s Attomey, then
and there. The Judge then asked the defendant’s Attorney
and Counsel if they appeared in the cause, and on their
stating that they did not, called on the plaittifi’s Atomey ta
proceed ond prove his case, as inan undefended cause, and
thereafter he gave judgment for the plaintifi.

Counsel for the defendants had obtained 2 Rule fora wnt
of Prohibition, and produced affidavits setting forth the above
facts. Affidavits were now produced which did not vary in
ahy material statement.

Blies, Q.C, and Kemplay showed s and ¢
that the Cd. Court Judge had power toamend the particulars,
that the' plaintiff s Attdrmey was there, and the Céurt would
presume that the Attorpey consited the clieat as it became
necessary.—{Porrbok, C.B.: This do- ot appear upon the

es ey wie v gunie cie@r to the Court that the Atterrey
wonld have any power jo consent {oeuch an amendment and
abandow a part withont consulting the plaiuff, In such o
caea a9 this we presume dathing ; if we did, the presumption

Yol

would rather be the other way.}—There was & conséntin |

fact to sbapdon the excess, and therefore there was no ground
far the prokibition.—~9 & 10 Vie. c. 95, 8. 783 Rule Co. Count,
1043 Avards ¢. Rhodes, 8 Ex. 318; Xempton vs. Willich,
19 0.1 C. P.269; Isaacs esv Wyid, 7 Ex. 163; Re Waish,
g l% & B. 383; Lexden Union vs. Southgate, 23 L. J. Ex

Edwin James, Q.C., and Prentice, in support of Rule,
weso not called upon,

Parxz, B.—There is no doubt, sineo Isaaenvs, Byid, 7 Ex.
163, that it wwould bo competent for a plamnufi to abandou ali
the excess of hus demand over £50, but’ then we must be
satisfied that the plamtiti ciearly understood that that was the
object of the procecding here,” |
plaintiff;, who was a woman, and Wwho may be supposed not
to hmve known what was nssumed 1o e done in her name—
seally undersiosd the effect of the amended particulars, The
Co., Cdunt Judge bod no ;’iwef of himuelf to amend.particulars ;.
it must be the plaintiff’s net.  We hove no proof that the
plaintiff consenied to the amendment, it is said the Attornoy
consented for her; but it is not even clear that the Attorney
was aythorised by the pluintiff, or himself knew tho effect of |
the amendmont proposed by tho Judge. The Rule for a Pro-
hibition must thereforo be absolnte. .

Poriocx, C.B., and Marzy, B., concusced.

-
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“{levy in the previous suit was enly £12 17s, B4,

ere 18 ho evidence that the .

{Marer;

- Arpegrsox, B,—The defendunt may have gona to trial upon
the very ground that the Judge had e jurisdiction, sud surely
he had not jurisdiction ; that being so, the defendant may
farrly b entitled to his costs up to the time of the hearing.
Tlie-Judgo could not, in the way stated, reduco the plaintiff
domand to an ameunt which may give himself jutisdictiony
agd toceed then and thore to détermine the enquirys  Rule
absotute,

[The County Court Rule 104 35 the same as Division Court

-1 Rulo 43, and the provisians in the English Act as to ¢ aban~

dowing she exeess® are similar to those in our owit Statute.
Under the English Act, it has been decided that the aban~
donment must be by'some positive act on the pant of the
plainttff,  Fines vs. Arnold, 1 Cox & dao. 32; Brunskill
vs, Powell, 19L. J. 362 Ex. DBuithere is nothing definite as
10.the time when the act of -abandonment is to be done, not
do the English Rules direct. In Iscacs vs, Wyld, above,
cited (and reqorted alse in 1 Cox, Mab. & Hesty 500). Pasxe,
B., in delivering the judggent of the Court, said; ¢ The
most reasonable course undoubtedly is, that the sbandonment
shonid be on the face of the partiulars, &o., so thot the de-
fendant niay at once scquiescs, if he is so rinded, instead of
boing obliged to be at the trouble and expense of attendling
the County Court :rotder to compel the plamntiff to abandon
the excess over £50 on the hearing ; but there is »o express
provigion fo this effect tu the Act, and the langusge of the
63rd section, thongh equivoeal, seems rather to intimate that
the sbandonment may be on or beforesthe hearing.” .
In the Divisjpn Couns the practice has been wisely settled
by the Comms’iionem, for the first section of the 6%th Rule
provides "that, where the excess is abandoned, it must hp
doue in the first instance, onths olaim or set off —~Ed, L. J.]

Q.B. Grasiady. Burorss. Jan'y, 1855,
Amount of daim-and amount recoverable—Appeal.

The right to appeal under 13 & 14 Vic. c. 61, s. 14, dogs not
depend on the amount claimed in the plaint, but the
amount legally vecove ’ 4 T A
This was an ?peal from a decision of the Judgé of the

County Court of Cheshire. The plaint claimed £20 1s., and

was brought against the High Baiiff of the Court for not Jevy-

ing under process in & former suit, and for a false retum. The
amaunt of debt and costs which the bailiff was requised fo

L. e ea '

Melntyre, for respondent, took a preﬁmmar{ objection that
no appeal fay, becavse the ampunt recoverable was under
£20." The plaiatifi’ could pot lepally recover more than the
debt and costs in Bo former action smd covld not entitle
himself to appeal by morely claimi%v m his plaint 2 larger
amount. He referred to Arden v, Goodacre, 11 C.B, 967,
and Powell v, Hood, 2 Lord Raym, 1414, .

Lioyd—Contra.—~The amount ultimately recovered is not
material. To holl the appeal depeudanton the amount re-
cavered would very much himit the o;&emtion of this beneficial -
clause. The siatate refers to the claim made in the phiat;
the Judze must looks to the amount Giere stated tnmv&ether
ho las jurisdiction; he would not have had jurisdiction to
enteriain this plaint befora the passing of the 13 & 14 Vie.
¢. 61.—~[Corerinae, 3. ! Do you admit that the damages are
limited by the debuand costs in the former auit 2}-~They are
not necessarily %03 tho action is for uphqudated damagos,
a}x;i it would have been competont 16 the Judge to give mors ~
tirkn .

s

i
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Lord Casreeey, C.J~Ithink this a elear point 3 1he statute
13 & 14 Vio. o. 61, s, 14, gives i right of appeal in those cases

where %Jurisdictiou ovar the cause of action is given 1o the Co.
Court that statute.  Wo must seo, therefore, what the

catse of action is, aad what is the amonnt of damages elaimed
in the pladut.’ Now hero the cause of action was syeh, that
acearding to lasw, damages 1o the amount of £20 could not be
given. The Judge, therefore, had jurisdiction over it under
ehte first Couaty Court Act ; and the jurisdiction was not given
by the stat. 13 & I4 Vic. ¢. 81, But if is only in the vases to
which the extended jurisdictionapplivs that there i3 weappeal
given by seqtion 14, This was not such a cuse, and thexe is
no right of gppeal. .

The other Judges concusred.—~Appeni dismissed.

{This case, 9s tp appeal, Is noe very tmportant in relatihe
to Division Courts, but in ¢
titioner, From this case Wwould secn that the Cousts above
will not take the suut mentioned. in the Pasticulass as the only
criterion of jurisdiction-ascegards amount, but will Jook into
the substance of the caudo of action, and that the proper test
is the amonnt legally recaverable.

Querre~what beanng would the prineiple cantainedyin the
above decision have in referetice 10 the 85th sectifn, andalsa
‘the 32nd and 59th sections of our Duvsion Cousts Act t—Ed.
X 1.3 ‘

b

MONTHLY REPERTORY.
Notes of English Cases.

COMMORN LAW.
EX. STEWART 7. MACKEAN. Jan. 30,
Principal and suyety—Principal and agent—Guarantes—~

+ Alterations of terme of agency—Accommodation bille.

B., 2 bottle mannfacturer, appointed A. as his ageat, on
certain jerms, “alf monies to 'gz duly accounted for.” 8.
sbortly afler agreed to be AJ’s suraly ou these terms: I
hereby agres 10 guarantee A.’s intromissions (or dealings) as
your agent to the exteut of £500, Afterwards A, & B. agreed,
withont 8.’s knowledge; to sller the mode of meounu‘nﬁ,

. vwhereby B. was to draw accommodation bills every month,
. and A. Was to accept them for & certain commission, aad he
. was {0 contribute alf sams in- hanrd jowards taking up each
bill as it became dus, These bills had no relation to the stata
of the agency account, and far exceeded it in atnount i |

Held, (Porrock, C. B, dissentientey that 8. was not dwm-~
charged from liability oa the guarantee for A.%s nccoptances,
for the terms of the guaranteo were general, and the altera-
tion was merely in the mode of A%s accourting to B,

Q’.B. Tanser v. Cumigrian. Jan, 23.
Principal and agent—DPeysonal liability of contracting
: —parlics.

" “Whese C,, acting ou the patt of N., signed an ngreement
1o exeoule & leasa 1o T.,"T""to pay rent ta C. for the use of
N., mod T. 10 execnte a countet part, if sequired by €., on
“the-part of N., and T, agreed not to have an auction on the
premises withont consant of C., and such agreement was
sigoed by €. without reference to guy principai:— .

Eld, that C. was gersonally liable on the, sgrecment.

%\her respects may guide the Prac-, Q.B.

1proceeds to the owner:— -

Q.8. Sisten v Hexvoe.  Jan, 9%

Muster and seyvant—Servant for a pni-tc'cular  fob-Liabitity
of master for damugpe arising frow serrant’s negligence.,

Defendont emploved . to clear out a dmin m the pullic
rond” before doteadant™s honse.  P. was net the defendant’s
servapt, and was pot rmployed by Rim as a cuntrator, but
as A peron having skl in makmg deames,  Dofendant gave -
nodirectionvia B as o the manner in which the drain was
10 bo cleaned, sor Jid he <nperintend P, i bis work. P,
filled up the drmn with jvese soil, so that the plaintil’s
howse, purtng his wot g ity fell and was injuted.

Held, that P, was defendam’s servant 1o do this particular

1iod, and therefore defendat was Jinble for the injury to

1

plauintid’s horse cansed by P.'s neglizence.

v

Fisoxn ». Kitrow » Jan. 18.

! Contract of sule—Statule of Frouds—Letters, construction
of —Memorandum in writing. )

In an action for non-delivery of oil-cake upon a conteaet of
salo of JU fons at £9 per ton, to be of the same quslity as the
fast §00tons before then sold by the defendant tothie plaintiff :——

#leld, that from the Jotters of the plaintiff to datendant, and
in which this contract was tsuly stated by the plamtiff, and
iwt zeply to which tho defendant said that he would fulfil ajl
contracts literatly and in the spirit in which they wore raade,
and which letters were duly signed, thore was a_sufficient
memorandittn of the contract in wrlng to satisfy the Statute

40 Frauds,

*

C.C.R. Regixi v. Fereusoy, Jar. 20,

Joinder of courls for felony and misdemeanor.

Whese an indictment containg two counts, the fiest for
sssaniting with intent to rob, and she second for attempting
to rab, and the,prisoner was convicied on the Grst s~

* Hald, on motion in arrest of mdgment for misjoinder, that
the convistion was good, . Co

C.C.R. Rx:amt ©v. DoLax ©T A’L- Jan. 20.
Felonious receipt of stolen —Restoralion to the owney
between the slealing and recetving.

Stofen-goods were found in thé pocket of 1bs thief by the

owner, who sent for a policeman.

The poticeman 1ook the goods, and the threo went together
towards the shop of A., where the thief had pr viousgresa!d
stolen goods. en near it the policeman @ve back tha
goods to the thisf, who was sent by the owaer to sel{ them
where he had sold the others. The thiet ther went alons into
A.%s shop and soid the goods to bim, and retumed with the

Heid, that under those circumstances,” A. could not ba
convicted of recoiving stolen goods. .
» . 2

N ’
Q.8. . Jossnson v. ROBRRTS. Jan. 27.

Auctioneer—Abortive sale—Recavery of deposit.

The purchaser at a eale, wieh tums out abactive f{rom
vendor's inabifity to make a good title, canunot recover the
deposit from the vendor as moug had and received, though
paid over to-him, but must sue the auctioneer, he being
aggnli N({sf both parties, to appropriate the deposit ta the pary
eatitied to . :
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EX." OuLbs i’,'lh‘nmsw. ‘Dec. 18.

Bill of exchange—Ovcrdue bill—Indorsement to defeut
! set-off—Fraud. , :

A., as indorsce of an over-due bill, sued the acceptor C., to
whom tho liolder B. was indebted at the time the bill became
due. ’C. pleaded that afier the bill became due, and befme
it was indorsed 10 A., the holder B.aras indebted to C.m
~um oxceeding the amount of the Will; and that B., in order
to depriv# C. of his right of set-off, and to dfraud C., in-
dorsed the bitl to the plaintifl without any consideration :—

Ileld, on demurser, that the plpa was bad ; for the ground
of ret-off was a coliatera! m:merf and not ona of the cquities
which ‘atla:a'ed 16 the bill itself; and that as B. was not
nlleged by tBe plea to be bound to admit the set-off, his put-
ting the over-due bill in circu'ation was no fraud nor any
infringement of C.’s rights.

Q.B. Fanvey v, DA:\}KS. “ Jan. 15.

Maliciously procuring plaintifi to be made a bankrupt,
action for will lie, although the adjudication be wrong.
"An action for maliciously proouring the plaintiff to be made

a bankrupt will lie althongh the facts set forth in the petition

and sffidavit, npon which the ydjudication of b:mkmfptcy pro-

, did not disclose sufficient {{munds for justifying the
Jvrhmission in progonneing such’adjudication. This making

a ypistake in law witl not render the defendant less fiable, as

itisin et‘zlonsequence of his.act that the adjudication is pro-

nounced. . .

Q.B.

Jexnings v, Ropesrs. Jan. 25.

Bill of Exchange—Notice of diskonour. .

A Bill of Exchange made payable ata bank in London was
_duo an tho 19th. " On the 20th the plaintiff learat from a clerk
“in the branch bank in Yorkshire that the bill wasdishonoured,

and would be retumed on the morrow. ‘The phinuff gave
netice of thisthe same day to the deferdant, and said he must
have the money from the defenttant on she morrow :—

Ileld,  good notice of dishonour aud unobjectionable, on
thie ground that the plaintiff at the time could not bave known
-the fatflof the dishonour. * .

(Cases cited on argument: fartley v. Casz, 4 B. &. C.
819; Caunt v. Thompson, 7 C. & B. 8083 Chapman v.
Keane, 3 A. & E. 193; farrison v. Ruscoc, 15 01. & W.

2Ly .

Q.B. Tows v. Mzap, Jan, 18.

" Statute of Limitations—21 Jac. I. and 4 &5 Anne,
c. 16, & 19.

This was an action for ioods sold and delivered. Plea—the
Statute of Limitations. Replication—that at the time of the
accruing of the causo of action, the defendant und o joint
contractot were abtoad ; that the defendant returnad to this
cabutry § that the other joint contractor died abroad less than
six years before the commencement of the suit. On demurrer
to Replication 5~ -

Held, that the Replication was good : that the Statate of]
James did not begin to ron uniil tho'death of the joint con-
tracfor nbroad, Queere, whether jt would sver begin to run,
28 he conld nover retwn to this couatry. .

{Cases cited : in support of the domurset,~Perry v Jack-
son, 4 T.R.; Fanin v. Andefson, 7 Q.B., 811; Rhodes v,

LAW JOURNAKL.

Swehursl, 4 M. & W. 63: dnd in eupport of Replication,—

[Mancas
Fownsend v. Deacon, 8 Ex. 706; and King v. Hoare; 33
M. &W. 4?1.] . -

N

Ponpit v. BARER AND ANOTHER. Jan. 22
Game—Contract to deliver pheasants—Illegality.

Defendant contragted o deliver to the p‘a‘mﬁﬂ' dight phea-
sanis when he required them ; defendant pleaded that such an
:xgr;;zmunl was void utder the Game Act (I &2 Wm. IV.
c. 32.) . . .

- Held, that it might not, and upon the pleadings in this case
was not, void.

PRk, B., in giving judgment, sald : ¢ Your plea isclearly
bad ; it dons not hit tiio direct point. They may have been
required of the defendant in the right time ; and what is there
to preveut the defendant’s buying the pheasants in proper
searont and afterwards delivering them, when requiredl, out of
a mew? If nothing, your ploa is bad, and it contains.no
allegation to the contrary, -

EX.

e —————

CHANCLRY.

V.C.W. Hire v Aspes, Jan. 3%

Merchans SQhipping Act, 1854—Liabilily of shipowner—
v Jurisdiction.

A shipowner suing in equity under s. 514 of 17 & 18 Vic. ¢c.
104, for-the purpose of having the amount of his liability i’
respect of the several events specified in that Act determined
and rateably distributed among the several apprehended
claimants, and to have their suits in other Courts stayed, must
admit that he has incurred some liability before he can obtain
the assistance of equity.

{N.B. This Act is printed at length with the Statutes of
Canada for jast session—Ed. L. J.]
y 4 Ei

v Dane. Jan. 23, 22, 23, 31.

M.R. Grrexs
Constrittive notice. : )
The want of o receipt for pirchase-mondy oo a title déed;-
coupled with other circumstafiges, held not sufficient to bind

into tha particulars of the

a purchaser to yhake -owqui :
to have been a frandalont

transaction, which was alle,
purchase from a junatic. « -

V.C.S. Hucuzs ». Jori, 28,

Statute of Limilations—A4 . t within the stat. 9
Geo. IV. ¢ 14, 8. 1—4 ement of a gesidral
account—Continuing contrapt to selile an accourid.

There being an ope: tween R.and H. sxtendiug.
from Jan. I834 to within a shoit time of the deathof H.in
1847, the following memorandjim: was exccuted by H. in
1836.«—¢ 1t is agreed. that M. K., in his general acedin!
shall give credst to Dr. H. for £174, .being forgricksdeliur A
&c.y in 1834 Dated 15th Septy 1845 J.H» -

Held, that this was ‘a sufficient acknowledgment within
Lord Tenterden’s Act, by H., of|an open account, {0 keep the,
clainvof R. out of the operation gf the Statute of Limitatiosi.

Any writing which amounts *tb an acknowledgniént of afi
open acootmt belween two persops, must also bé svidencs of
a conlinuing contract 1o gettle thp gccount, i,y of & Jromive
to pay, or of & right {o receive H'rq balance.
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V. 6, CHANCERY JUDGMENTS.

{Reported by Adam Crooks, Eiq., Bamsteeoat-Law.)

Ju‘dgmonts givon in full Court, on Monday, Febd. 12, 1854,

HanmreroNn v. McNap.—Bill filed t» rederm ; defendants,
Dupcan McNub and Alexander MeNab; Duncan MceNabh
having ‘obtamed an absolute Deed of Conveyancs of the
premises from Alexamlor MceNab, which did not give the
~true nature of the transaction as between these defeadants;
this being established to ba a mortgage transacton,—Deécree
for redemption. :

FoLrzr v. chu.\bmu.-—-Bill filed for specific performance
of an agreement between plawtifl and one of defendants,
whereby plaiatiff had agreeH to advanee money for getting
out saw logs for him; and having made advances acoord-
ingly, the defendants notwithstanding sought to interfere
with his right to the saw logs. Injunction had been provi-
ously granied on motion—and now, the Court treating the
saw logs as chattels of peculiar value, decreed specific per-
formance, with costs.

Davrrox v. McNiper.—Question arose as to plaiatiff’s right
to pay the amount of a judgment for a debt to the preieut?ed
Bank of Upper Canada, at Kwgston, to the defendunt, one
of the Commissioners under the Statute, in bills of the bank,
which had not been deposited within the time limited by
thexAct. This right was negutived by the Court.

Suaw v. LinpeLL.—Bill for foreclosure aguinst Liddell and
his assignees in trust for, the benetit of thenicelves and other
creditors who should come into the assigmneut.—Declared
that it was got necessary to make these other creditors
parties under the general order. :

Giaour v. Cayxrox.~Bil) to redeem defendant Cametout,
and to foreclose other defendant.—Declared that plaintifl ad
a right to tack his judgment to morigage debt. aud thusto
hold a lien for boih on both estates mcumbered, contingent
petsonat as well a8 real estate. ‘

Siarson v. GRANT.—Question of casts. Decree was to
dismilas Yill with costs. Plamntiff contended that inasmuch as
defendant might have rmsed his defence by demurrer, instead
of allowiug the cause to go toa hearing, he was nofentitled to
the ‘costs arising- fram ﬁg\'ing pursved such a conese.  The
Court held that thero was no general rule upon the subject,
and as there were other questionsof fact involved in the case,
decided that defendant was'entitied to glt hiscosts.  +

WaRREN v, McKex2ie,—Bill filed by heir-d-lawto redeem
adminstratrix, who had become the assignee of 3 mortgago
:}f his ancestor, and had also pnrchased (as she supposed)

o
oxecution against lands. Question was whether administra-
trix shoyld %e allowed, 1n addition to the mortgage debt, the
amount she had paid for tius purchase to the dShenfl.—Held,

sha was not. A -

Lze v. Coorxns.—Docree ditocting an euquiry as to the
existance of tho bond and wiH reforred to in the proceedings
in the dause. . .

: . Fermizr v. Remw.—Foreclosaro suit.—The property mort-
gaged was that of the defondant, Mrs. Reid, who had joined
in the martgage with her husband, apd the propexcertificate

was ondorsod.  Plaintiff had obtained deqroe of forocloture |

¥

————
had lately becomno -very valuable. Defendant, Mrs. Reid,
filed u petitiou to open the foreclosure, znd for a.new day to
retoem, from an nformality in the original decree. e
Court refused the appheation, - ‘

&

In R Suaw. a lunati¢c.  Appeal from Master’s report, in
which he had disallowed a ¢luiin of 4 creditor as barred by
the Statute of Lumitations.—Appeal dismissed..

McGiee ». Kxorr.—IHeld, that plaintiff myght go on without
gervice of warrants, on producing® an affidavit shewing that
defendant could not be served.

Gooveve v. Manxeas.—Plaintiff desiring it, the garriage of
the deerce was given to defendauts, who are tu have their
costs. Land directed td be sold. Sherifi s Deed s2t aside,
Plaintiff to be paid out of proceeds of sale,

Parrensoy v. Crawrorn.—Macara, a solicitor for,severat
of the partios in the swt, directed to have all his costs,

» -
Wanswortiz v. McDotbari.—~Question between mill-

Jowners as t0 interfercuce with rights of plaintiff by defendant.

Under the circumstances of the case, injunction applied for
efused. Costs reselbved. :

connespoupeuce,

7o the Lditor of the «« Upper Canada Law Journal.*? '*
Dear Sir, :

I have often regretted that when the last Act was ed
relative to the Statute of Limntations, 13 & 14 Vie. ch. 61,
some provision was net made m the” case of pccounts
between party and party, to enable one of them to tecover
against tho other, when that other admits on vath before the
Court that the cause of action or the subjeot of set-off is a just
debt, aud has never been paid. 1 bave, in several instances,
found cases in which the defendant did not pretend that the
cause of, action had been settled, but relied on the Siatute of
Limitations .only as a defence. Oue of a peculiarly hard
churactar occurted a few mouths ago,~—the fadts were those:

4 A, had purchased a horse of B., and was to pay in preduce,

within six morths, as B. mught require it. The amount was
from time 10 e recerved, with the exception of about £13.
B. had evinced temarkable forbearance in collccting the
amouut, as the period of payment was éxtended from gix
months 1o two years.~At the end of this {opriod A. gave u

his farim, and et up a petty shop, and invited B, 1o deal wi

him. B, did nd opened an account, expecting that the
balanee duo fi horse.kpaﬁ'able mn ptoduce, would now be
paid in sugar and tea, éﬂ—f ¢ continued to take up articles
at A.%s shop, and occdionaly pesformed work as a black-
smith, and paid money, keeping back the balance that was
due on the horse, in his own hands, but without any actual
understanding with A. that such was to bo allowed. At length,

Equity of Redemption at a Sheiiff ’s sale, undor a writ of  on some quarsel happening, A. sued B. for the amount of his
| store account, and when B. gave in evidence the sale of the
i horse and the balunce due on it, was met by the Statute of

Lunnausns,  B. honestly admitted the account at the atoro to
be correct.  On tho contrary, A., when sworn, did not den

the balance, but shewed that the last payment made on it
was mo-e than six years before the commencement of the
}sust; that he never mtended 10 pay in anything but produco,
and did rfot deliver the goods as part-payment of the contract

for the horse ; that groceries were cash atticles, and that he.

; rendered hus account every three months, cmditi:g the work
1

, done and money paid, but avoided gaving any credit for tha
balance due for the horse. Hore wers clearly two distingt.
cantracts—ong for a horse, payable in produce{ ths other for

absoute 5omc ten years since. Property wa¥at Fort Exie, and , groceries, payable in moner.  Ogo had become bared by



~
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{hie plaintiff in justico owed the defendant a few shillings,
Taw was 'oblit_red' to prevail over equity. There certainly can
be no dunger s altenng the Jaw 52 as to dompel the debtor to
gay, where he admits, on oath bofore the Court, a balance

ue which he has never setted for mt any way. I shou!d like’

to hear your opiniou on thi¢ desirablo alteration.

I am also desirous of ascertaining the opminn of the Judges
a$ to the right of Baibls to charge mileaze on executions
where they male ~everal trips, viz.: '{he baiiff goes and
makes a seizure and travels 10 miles; he gets the property
rccei;;:od and

. and the plamtitl, at the solicitation of the detendant. directs
the balifl to postpong thge sale: this is done several times
beforo the execution is finally settled: has not the bailiff a
legal riaht 10 charge for every trip made for the convenende
of the defendant 2 _ I am inchined to acknawledge the nght,
biit there seem to be others who deny it.  All the Act says
upon the subject 1s coutamed in the Schedule, which gays
every mile fromn the Clerk’s offico, in goiug to sefze on exe-
cution, where money made of case setiled after lovy, 4d.—
Supposing the decision 10 be that the bailifl is only entitled
tothe travel on gaing to seize, what will be the consequencs 7
He will of course ntunediately remove tha horse, cow, or
other property of the detendant, to his own dwelling, and sell
it as soon as possible; or if tho ({-lmmiﬂ”gmms lemty, he will
roturn the executién s stayed, churge his fees to plaintiff,
and release the defenaant’s property. In the fir-t case, the
defendant is perhaps wnnecessanly coerced and injured,
wheil the delay ol a few days would enable him, ata tnfling
expense, fo meet the demand. In the second caso the
-plaintiff loses his security on the defendant’s property, and is
put to costs himself. When he s desirous of proceeding, a
new execution must be issued, and the costs ofpthe tirst exe-
cutioy, and the, fees thereon, as well as the second, are
superadided, all of which eventually comes out of the defend-
ant. Why then not, as is most conducive to the ends of
{,‘:ﬁw’ in mercy to the defendant and a due regard to the

ilifl’s rights, permut him to charge for every trip necessanly
macde for lﬁ\e conveniense of the ditondatt, and ancie ut Lus

Jequest ?

T am opposed to any sharp practice in pushing a sale under
an execution ; it will have, the efle:t of nducing ‘baihtis to
form parmersi\ips withagents, whe wul attend the sate and
purchase the poor debtor's property at a trtle, and share the
plunder. Be assured that when «n officer 1s not pad his
Teasonable charges, that ke will mveut methods by which he
may romunerate himsolf.

Yours, &e., '
. Juprx.
- Fobruary 8th, 1855.

P.S.—The Clerks of the Iivision Courts are var{ badly
paid. They are required to do many acts for which they get
no remuneration ; they are kompetied to recerve large sums
of money, which is-a burdensome responsuibibity, and give
reccipts to baaliff and take them from sunors, without any
charge ; they cannot receive a gratuity, even !

£The operation of tho recent Statute of Limitations, as re-
marked by our esteemed vorr. spondent  Judey,” discloses a
case of extrume hardship—such an one is scldom met with-—
but the very best Jaws may wotk individual wrong in some
instances, and we much fear that “any exception would be
productive of zreat incosvenience, aund encourage fraud and
perjury. It may safuly be aflinmed, we think, as generaily
true, that tho man who would ¢heat hus neighbonr would not
hesitate to help out his knavery by a fulse oath. The Statates
of Limitation were built up and brought into their present

shape on a lengthentd and largs experience of their beneficial;
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the Statute, the“other not. Yo, though it was certam that

appoints a day of sale; he attends at the day, |

I

. {Marews

operation gendrlly, and those who sleop on their logal rights
have thomaselves and not the law to blame if thoy suffer loss.

In the case above mentioned the Judge might, we think,
refuse costs to A. ; and inall such defonces the utmost stricte
ness may bo required wn proof of the legal foundation for the
same. - i

Upon the subjeot of Bailifls’ foes we leave the matter, for.
the present, to our correspondent’s brother Judges, whoss
opinigns he is desirous of elioiting.

We entirely agree in the opinion that Clerks are not propesly
remunerated.— Iid. L. J.] )

« To the Editor of the «“Law Journal.”
Sin, o

As you bhave Kindly permitted gour subscribers to ask
questions on points of Practice, I submit the following :—

A. purchased from B. 25,000 barrel hoops at 24s, 6d. per
thbusand ; the agreement was verbal; the distance from A.
to B.’s residence was about 12 miles; A. was to haul the
hoops at his own expense. Eight thousand hoops were deli-
vered aud paid for, and A. sent for remainder, but B. had
sold ti.em fo another, at a higher price; A.s team, conse-

uently, returned home empty. A.had then to make purchasa
elsewhere,~had to travela %mater distance,—and had to pay
3s. 9d. per thousand ,more than his contract price with B,—
Quere, is A, justifiable in suing B. in the Division Court, on
the ground of a breach of contract, for damages, ‘and recover
if his caso is proved ? ¢ LT

A

[A.’s form of action will be for damages, sustained by
reason of the non-telivery of the goods bought; and such an
action is maintainable m a Division Couri, being “a personal
actton’ within the meaming of the first section of the Exten-
sion.Act (16 Vie. ch. 177). Wo confine ourselves, purposely,
to the simplé question of jurisdiction.—Ed. L. J.] -

To the Editor of the « Upper Canada, Law Journal.”?
Sir, ’

I desire to benefit by that portion of your publication, which
is alluded 10 in the Prospectus as to céfain queries on pointa
of Law, in asking from some correspoudent any hints on the
following case:— . oot

A., by hig will, after all his lawful dohts were paid, gave
and bequeathed all his personalty unto, his wife, to bs en-
joyed by her durin%lléer natural life 5 and thereafterhe directed
and declared that the lots mentioned be sold when the young-
est of his children, being the issue of his second marriage,
should have attained the age of 21 .years, and the procoeds
thereof to be equelly divided amongst his children of his
second marriage as aforesaid—share and share alike. And
that in case any oné or more of the said “children ‘of spoond
marriage should die under 21, without isspe; or bging '
daughter under that age or unmarried, then the share of him,
her, or them, so dying, should accrue and go to the surfivors
in equal groporxions, “and be paid, assi%:xed, or transferred,
ta him, her, or them ; or his, her, or their issue, lawfull
begotten;, togéther with and at same time a$ his, her, or their
other or orizinal shares are directed to be paid, assigned,.and
transferred.*—Proviso, That in case of death of ‘any of anch
children under age, leaving issue, the share of parent should
go and belong to his, her, or their children, and should, not
survive to or amongst the rést of Testator’s said children as
thereinafter expressed, - :

Then follow devises ofland to the issne of; his first marridge,
;lm res}iiuary devise=and an appointmunt of two oxeghtors,of

is (will, . S - v



1835.]

On the death of the tenant for life, and consequent deter-
mination of that particular estate, inavhom does the remainder
vast? Or, does the estate lapse and go to the childreri of both
marriages genevally os heirs b law, or are the executors
trustees for sale? And in the event of their death before that
of the tenant for life, pould the exccutor of the survivor-of
them nct as trustee for snch purpose - Or would a Court of
Equity treat the bequest us of personalty, and decree n sule
and division of the proceeds and terms of the will 5 and it so,
by whom should any, deed of conveyanee be esecuted ?

Yours truly, _
A Law STuDRNT,

Maroh 10th, 1855,
3

SIETY OF Ui ANADA.

LAW SOCIETY OF UPPER C

_ [For the benefit of our young friends in the Profession, we
give the following Rules and Orders, passed by thu Benchers
of the Law Saciety in Hilary Term, 18 Vic. It will bo seen
that Law Lectures are to be delivered during Tenn, and that
tho Term will not bo allowed ¢as kept” unless a cortilicate
of attendance has been obtained. The examinations for call
to the Bar are also to be divided 1uto two classes, viz.: those
for “call’” simply, and those for “call with honours” ; the
examination partly oral, and partly by printed or written
papers, prepared, each T'erm, by a Comuiittee. We trust that
steps will also be taken, as in England, to provide for the ex-
amination of students seeking admission as Alornies and
Selicitors.—£4d. L. J.)
. RULE.
[PASSED HILARY TERM, I8 vic.]
Fhereas there is reason to hope that this society may soon
be able fo procure Law Lectures to be delivered 10 their
members upon a scale more or less extended, and it is desira-
blo to render attendance upon such lectures necessary to the
keeping of terms under the rule of the society.of 8 Geo. IV,
chapter 1. By the Benchets, &c., it 1sordamed, &e.,—~
That s0 soont as arangements shall be madv by Convoca-
tion for the delivory of Law Leetures to the members of this
society in term time at Os¥oode Hall, notice shall be given
of the same 1n the offizal Gazetle of the Provix_:ce, n hike
ruannat.as notios of adreission and call i§ now given 1a the
same ; and from thenceforth no student of the'socsety shallbe
allowed any term as kept under the same rule nnless in addi-
tion to the requirements of that rale and those of the rule of
Tnasy Term 1 & 2 Wm. IV. chap. 1, beshall, if not excused
¥ Convocation during the same tem, upon the ground of
sickness or some unavoidable cause, attend all such lectures
as wway be delivered during such term, and shall exhibit to
the Secretary on the last day of such term a certificate or
gartificates from the lectures or fecturers of such term of his
having so attended the said lectures, - .
That it shall be the duty of the Secretary of this socicty to
keep a record of the terms in which such lectures shall have
been delivered, the days on which each of such lectures wus

delivered, and the names of the students, who, having duiy
attended such Jectureg, shall have duly exhibited to lnm the
lecturer’s certificate thereof. : ‘

L

STANDING ORDERS.

L, Ovdered, That the examunations for call to the bar; had
under the rule of Trinity Tem 1 & 2 Wm. IV, chap. 12, and
passed by the Convocation as sufficient to entitle the candi-
dates to their degree of Barristor-at-Law respectively, be
divided into two classes or orders, viz., thase for ¢call”
s‘xmplg,‘_aﬁd those for “call with honours>® %, . -

© % Ovdered; That in fotuse such oxaminations bp partly
etal, as herctofore, and Partly by printed or wyitlen questions;
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10 be delivered to the candidates.assembled for that purpose’

previous to the exanunauon day; such questions to be
answered in writing under the supervision of the Examioer
ot the socieyy. - 4 ’ . .

3, Ordered, That a2 committce of three Benchers, to be
citlled the Comnmuttee of Questions, be appoinsed every term
by Convocation, to trame and settle the questions to be printed
or wrnttenr for the exanuugtions of the fotlowing term, which
i Comttee ~hall meet vn thostast Wednesduy of the fo'lawing
vacation, when they shall be attended by the Examiner of
the society, and ~hall then frame_and, seftle such questions
for the exammatiuns of the folfowing term, and shall provids™
for the printing or copying the same.

4. Ordered, That the Candidages for call shall jn fulure
attend at Osgoode Hajl on ‘the Satnrday next preceding the
terny, and shall recewve from the Examiner, s copy of the
questions 10 be answered by then in wriling, and egmll then
and there, under the Bapervision of sach Examiner, frame
the answer» to such questions, and deliver such answets in
writifg to hiw for the Benchers m Convogation,

5. Ordered, ‘That the attendance of such candidate for the
piarposes mentioned m the foregoing order be at 10 o’clock
A.M., amd that the answers be dehivered 1o the Examiner by
3o’cluck, P.cof the same day.

6. Ordered, That all examinations for call do take place
on. the first examination day of the term, being the first
Monday therem, and all examinations for admission on the
si(:contd examination day of tho term, being the first Saturday
therein. )

7. Ordered, That in the publication of calls to the Bar

underthe 3rd Patticular Order of Convocation of Michaelmas
term 3rd Williamn 1V, such call as shall have been “with

honours® be slated to have been so.

8. Ordered, That the form of the diploma of Earrister-at-
Law of this eocncs be altered by the inserting therewmn
between the name and addmion of the candidate anll the
staterent of bis call t6 the Bar, the words vhaving performed
lus erercises and ed his evamination’’ or the words
“vain;,;{pe)fornw his exercises and passed his examina~
tion with honours, as the case may bs. - ’ :

9, Ordered, That in addition tothe questions directed to ba
put to Cenvocation upon every apphcation for call by the 14th
Standing Order of Michaelnfas Term 3 Wm 1V, thete.be
put n cases of apphication tor call “with honours® the addi-
tional question whether such examination as had receved and

assed, be ¢ with honours,” which question shall be put
etween the thied and fourth questions, asstated in that order,

10. Ordered; That all candidates for x cqll to the degrea
of Barrister-at-Law may, if they desire _i(, be examined “for
honours,” in which case they shall give notice theseof in
writing to the Seocretary at least one week previous to the
tprm, and shall endoree thoit petitions for eall with the words
“ ﬁ"‘ h’mfs-” e ) +

" 11. Ordered, That after tho examination of any candidate
for call shall have been received, passed, and classed, and
beforo the question for the call of such candidate is taken,
such candidaie may have leave to withdraw his petition for
cal{ m lhike manner aud subject 10 the like conditions as

resenibed by the 17th Standing Order of Convocation of
fichaelmas Term 3 Wm. 1V. for the withdrawal of = petition
for admission under similar circumstances.

‘12. Ordered, That the professional part of the examinations
for call nader the 13th “Standing Order of Convocation of
Michnelmas Tenn 3 Wra. LV. shall, unti} further order, be in
the followinz books, with which the student will be expected
to be thoroughly famihar: that 13 to say. when a caudidate
does not go in for a call “zith honours,” in—

Reopy’s Exeuiry, HistoricaL anp ELEMENTARY IN. THE
Scierce of Tis Law.  Bracksrons’s CoMuENTARIES; vol. 1.
Appisox oX ConTracts, Smiti’s Mrsoasting Law. Wit

g
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opponas

———

Story’s Equiry Juriserupence.

v1aMs oN Rear Prorenty. ¢
Tavior o8 Evinnsce, Bries own

SteeueN oX PrLeapiye.
BiLts. .

Besides the Public Statutes relating to Upper-Canada, and
thp Practice ot its Courts of Law and Equity.

And when the candidate goes 1w for a call “with honours,”
then also in— ’ '

Russurr ox Crymes.  Story ox Pantsenrsiirs.  Wartkmn's
PrixcirLes of Coxvevancise. Coore ox Mogtcacks. Darr
oN Vexpor’s axp Puncuasers. Jaryav ox Wines. Story's
CoxrricT oF Laws.  JusTianian®s Insurvres. B

13. Ordered; That tho fureguing Orders be Standing Orders
of Convocatian, and do take eflect as such from the com-
mencement of Mirh:*:h_nas Terin neat, pml not beforc,_e\cepl
as regards the appoinimicnt of a Commiitee of Questions
Trinity Termn next, for which purpose the 3rd of such Standing
Orders shall take effect, upon the farst day of Truuty Term
next, but not before.

{Candidates for admission to the Law Society are required
to'pass an Examinafion in the following works—eaclt cliss
having its staudard of excellence.—Ed. L. J.]

Ordered, That the eamination for admyssion shall, uniyi
further order, be in the following bovks, respectively, that i
to say:

For the Opriaie Crass, in the Pheenissie of Ewipides; the
first twelve bouks of Homer's Iliad, Horave, S8allust, Fuehd,!
or Legendre’s Geometrie, Hind's Algebra, Snowball's Trigo-
nometry, Earnshaw's Stites and Dynanucs, lHerschell’s
Astrohomy; Paley’s Moral Philosophy, Locke’s Essay on the
Human Understanding, Whatelew’s Logie and Rhetorie, and
such works in Ancient and Modern Hislory and Geography
as the Candidated may have read. :

For the Untversity Crass, in Homer, first book of Thad,
Lucian, (Charon, Life or Dreara of Lucian and Timon) Odes
of Horace, in Mathematics or Metaphysics at the option of the
Candidate according to the following tourses respectively =
Mathematics (Euclid, first, second, third, fourth and sivth

ks, or Legendre’s Geometnie (first second, third and 1ourth
books), Hind’s Algebra 1o the end of Simultaneous Equations,
»Metaphysics, (Walker’s and Whatelev's Logic and Leeke’s
Essay on the Humau Ungderstanding,) Herscheli’s Astronomy
{chapters first, third, fourth and fifth) and such works in
Avcient and Modemn Geogruphy and History as the Candi-
dates may have read. _— -

For the Sentor CLass, in thesame subjects and books as for
the University Class. . :

For the Junior Crass; in the first and third books of the
QOdes of Horace, Euclid (first, second and third books,) ‘or
Legendre’s Geometrie (fitst and second books) and such
works in English History and Modern Geography as the Can-
didates may have read, and that thus Order ve published every

- Term with the Admissjon of such Torm. :

Ordered, That the Class or Order of the Examination
passed by each Candidate for admussion, be gtated in s

gemﬁcme of Admission. .-

NOTICES OF NEW LAW BOOKS.

Reports of Cases argued and determined in the English
ourts of Common Law, with les of the Cases und
Principal Matters. Edited by Hon. Georee Suarswoop.
Vol. T1 containing the cases decided tn Hilary Term and
Vacation, and Trinify Term, 1854, 17 Victoria. Phua-
delphia: T.&J. W Johnson, Law Boohseliers. 1855~ p-p
1 ?

This volume, which 1s the 77th 1n conhnuation of the Messts.
Johnsons valuable edition of the Engll‘uh Common Law Re-
ports—an edition commencing with Taunton’s Reports of the
year 1813, and continu~d in unbroken succession to the pre-

|

sent pcrioJ; is a ropriat verbatim under the care of Judge
Sharswood, of the 3rd volume of Ellis and Blackburme’s.roporis
of cdses argued and determaitied in the Colirt of Queon’s Banch
and the Exchequer Chambor on error, down to s0 late o peri

as Trnity Termi, 1851. Tt has boen re-printed with great
promptitudo, and whilst the price, 12s. 6d., bound, is con-,
sidorably less thun that of its Engiish original, this vglume i3
quite its equal in pojut of typo aad paper. .

A Treatise on the Law %” ‘Suits by Attachment ip the United
States. By CnarLes D. Drakr, Esq., of St. Lounis, Mis-
I'vol. p. 800 ; $4.50. Boston: Little, Brown & Co.

«“‘The materials of this work,”” as stated by the author in
his preface, ¢ are almost wholly American ; Great Britain the
fountain of, and exercising continnally a marked influence
over the jurisprudenca of the United States generally, con-
tributing In this department comparatively nothing.’ .

It is a branch of the Law on which hithierto no work had
a;:Pearcd in America, and with one exception, and that of|
oid -date, in England; the necessity for any such work in
Eng'and being by no means great, as the remedy is one of
hot very usual occurrence.  But the policy of the presentage
being to relieve the person as much as possible from impri-
sonment on ‘mesno process, this has beén carried to.some
extent in the States, and as the author remarks, the remedy
by attachmeny may be traced to the need of effective process
agaiyst properly, when generally that against the person hag
been abolished. - . C o

In this Province we have sovoral eénactments analogous ta
those of some of the States treated of in this volume, which
therefore renders it of value to us. .

After an abstract of the Statutory provisions of different
States of the Union referring to suit?sr{)y attachient, the work
continues for what capse an attachment may issue,—~of
absent apd concealed debtors or those frandulcm)l, rerhoving
or disposing of ipropcrty—of‘ the practical mode of obtaining
attachments—of their execution—of custody and bailment of
property thercunder—and subsequently enters very fully into
the subject of gamishment, and the rights and liabilities of
garnishees wuder the variety of circumstances in which they
way be placed. . . Lo

ltisa work which we think may be obtained advantageously
by Sheifts, s well as the professivn geuorally, being very
clearly written, withi a good sectional arrangement, nnd%nde:x.
e ————

APPOINTMENTS TO OFFICE, &c.

POLICH MAGISTRATE.
THOMA McCRAE, of Chatham, Esquire, 10 be Police Maginrats
‘Town of Cha\hm.-:-{Qazcued 3rd March, 1856.} . .
NOTARIES PUBLIC IN U.C.
ADAM FERRIE, Junior, of Hamilton, Esquire, Barrister-at-Law, 10 be &
Notary Public in U.Ci—{Gazetted 10tk Febevary., 1858.) . .
CHARLES SIDNEY COSENE, of Toronto, and JOHN CHARLESRYKERT,
of 8t, Cathannes, Esquires, ers-at-Lew, {0 be Notarigs Public. in
U.C,~[Oazened $1th February, 1835, SHRR
GEORGE MOBERLY, of Tatonto, Esquite, Attomey-at-Law, to Ue & Notary
Pablic i U.C.~{Gazettcd 3rd March, 1358.) o
Esq and JAMES

souri.

. Y
for the

BEVERLEY ROBINSON RICHARDSON, of Dunnville, Esquire, and JA
BLEMAN, of Nonth Gower, Esquire, ©d be Nularses Pablic in U.C.—f{Gaz~
etted 10th March, 1385.] : . - -

CORONERS.

JONATHAN VAN NORMAN, M.D., ANGUS STEWAHT: ROBERT
MeCULLOUGH, M.D., DAVID B WRIGHT, M.D,, JAMES ER;
CHRISTOPHER WILLIAM FLOCK, M.D , SAMUEL CABTER, M.D, ;
CLAIKSON FREEMAN, M.D, , CHARLES GARDNER. M.D. ; ANSON
BUCK, M.0.; and JOHN CUNNINGHAM, AL.D., Bsqetggu. 10 be Cotoners
for the County of Halton.—{Gazeted 24th l‘cbmaxy, 1868.3

JOHN GIBSON and SOSEPH MULLAKIN. Esquires, to bs
n& for the United Cousties of Prescots and Russell.—{Gaze
1 C

J : : "
‘GEORGE PATTIERSONand EDWARD VANCOORTLAND; Esjilfes,
be Coroners for the L1ty of Ottawe,—{Gazotted 17th Mazch, 1

Associate Coro-
tted 10th March,
i
P



