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It remains now to consider the scope and
application of the enactment in the Consoli-
dated Statutes of Upper Canada, and the
rates of compensation which have been sanc-
tioned thercunder by the Court of Chancery
in the administration of estates. There are
no reported decisions of the practice pursued
in the Surrogate Courts; but theve is little
doubt that thoge tribunals follow the rules
laid down by the Superior Court, in passing
executors’ accounts.

L. Jurisdiction of Chancery as to compen-
sn.—In oue of the first cases after the
statute, Vankoughnet, C., laid down lucidly
the grounds upon which hlo Court fixed the
rates of compensation to executors. 1le says:

“Until the statute, no administrator, as such,
could claim any allowance for his se This
regard to persons holding fiduciary rela-
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in Chancery: Harrison v. Patterson, 11 Gr.
1055 ses s ¢, T Gr, 831,

1T Scope of the jurisdiction.—The Court
will not extend this act to all trustees, but to
those only who act under wills or testamen-
tatory dispositions of property. In other
cases the general role applies as it obtains in
England: Wilson v. Proudfoot, 15 Gr. 109.
Soon afier the act was passed, it was held that
compensation was thereby authorized to trus-
tees and other persons acting under wills in
respect of real estate, as well ag to exccutors
in respect of personal estate. This has always
been followed, and may now be regarded as
the settled rule of the Court on this point:
see Bald v. Thompson, 17 Gr. 157, 158.

1L Grounds upon which compensation s
allowed, or disallowed. —In considering in
what cases remuneration should be awarded,
it is of value to bear in mind the considera-
tions which influenced the Court formerly in
refusing any allowance. One, if not the prin-
cipal consideration was, that the trustee might
not make his duty subservient to his interest—
that he might not create work with which to
charge and load the estate. If it was consi-
dered necessary to remove every temptaticn of
this kind, by refusing all payment for such
work, it may fairly be argued that it never
could have been intended by the Legislature
that the trustee should be paid when he had
not done the work, or had done i in such
a way ag to prejudice the estaie or benefit
imself.

The statute means that for such portion of
the duties as the exccutor has bestowed his
care, pains, trouble and time upon, in the
proper administration of the eatate, he shall
recoive reasonable corapensation. When he
has neglected any portion of his duties, or has
applied his care and paing & ministra-
tion, it would yearce be asked that in respect
of it, however much trouble may be brought
upon him thereby, he should receive any
wages or reward. Tho L ture did ot
intend that when an excoutor had been guilty
of any misconduct he shonld be deprived of
any remuneration whalever, even in respect of
those partial services which had been faithfully
rendered. The statute evidently conternplates
and indeed provides for payment of work {rom
time to time. Looking to the large powers
which this act presumes to compel defanlting
trustees and executors to make amends for

1 mal-

=

their misconduct, it would not have been con-
sidered necessary to deprive them, any more
than any other agent, of payment for what
had been well done: MeLennan v. Heward,
9 Gr. 279,

The compensation is for care, pains, and
trouble, and time expended : hence as a gene-
ral rule an executor should not be allowed
commission on suwms which he has not realised
and with which he is chargeable in consequence
of his neglect or other misconduct: Bald v.
Thompson, 17 Gr. 154. In respect of all
moneys disbursed by him, the executor should
have his commission, and if disallowed by the
master the court will rectify his finding in this
respect: 7b.  In no case will executors be
entitled to any allowance for services perform-
ed for the estate by another person who acts
gratuitously, unless it can be shewn that they
had labour and trouble during the same time
in the management: Chisholm v. Barnord,
10 Gr. 479,

The misconduct of an executor may be
punished, not merely by charging him with
interest and costs, but also by the disallowance
of all compensation to him under the statute,
his right to such compensation depending
altogether upon the circumstances of the case,
having regard to whether or not his conduct
has been blameworthy: Gouwld v. Burriti,
11 Gr. 528. When an executor has retained
moneys of the estate in his hands, and has
been charged with interest and rests in pass-
ing his accounts, yet he will not be deprived
of his commission if he acted in the exercise
of his best discretion in keeping such moneys
in hand: @ould v. Burritt, ubisup., and see
MeLennan v. Heward, 9 Gr. at pp. 284, 285 ;
Landman v. Urooks, cited in 9 Gr. 285,

If the executor deal with the estate in a
manner not authorized by the will, but yet in
the event his dealings assume a shape sane-
tloned by the will, a commission may be
allowad in respect of such travsactions, if they
have been as profitable as if the divections of
the will had been strictly followed; but if
less profitable, then no commission should be
allowed : Thompson v. Freeman, 15 Gr. 884,

We shall in our next and last paper on this
subject arrange the remaining cases under their
appropriate heads.
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REASURER OF THE LAW SOCIETY.

We publish with much pleasure the follow-
ing address to the late Treasurer of the Law
Society by bis brother Benchers on the occa-
sion of the last meeting of Convocation under
the late regime and his answer thereto :—

“To the Hon. Jobhn Hillyard Cameron, Freasurer
of the Law Society of the Province of Ontario :
 Sir,—On the oceasion of the approaching dis-

solution, under the recent act of the Legislature
of Ontario, of the corperation of the Law Society
ag consbitated at the end of the last century, we,
the Benchers of that honourable soctety, of which
you have been the Treasurer for eleven years,
eannot aliow fhe last term in which we shall be
assembled together, to close, without glving ex-
pression to our feelings of regard and esteem for
vou, and our sense of the great benefits that have
acerued to the profession at large from your up-
wearied labours and constant supervision, as the
head of its governing body, the good effects of
which are every day more distinetly felt and
scknowledged.

“ During youy Treasurership many useful mea-
sures have been originated, among which we may
particularize the ereation of the Law Schocl, and
the establishment of Scholarships, both of which
have tended so materially to the benefit of stu-
dents; while the courtesy which you have at all
times exhibited to the members of the Bench, and
of the Profession in general, have contributed so
wmuch to that good fecling and pleasant inter-
course which ought always to mark an honourable
profession, and we believe does now essentially
exist in ouars.

“ We sincerely hope that under the now organ-
ization of the Law Society, its members may lose
none of the advantages that they have hitherto
enjoyed, and that our successors to be elected by
the Bar throughout the Province, may maintain
the standard of legal education that you so hap-
pily inaugurated, and which has already borne
such exeellent fruit.,

* In bidding you farewell in onr old relations,
we offer to you our warmest regard, and we know
that in whatever position you may hereafter be
placed, your most earnest endeavours will con-
tinue to be used in the promotion of a good
understanding and high tone among the members
of our common profession,

To this address the Treasarer replied as
oliows t-mm

“ (lentlemen and Brother Benchers :
« Allow me to offer to you my warmest thanks
ar your kind and flattering addvess.

“ The position of Treasurer of the Law Society
of Upper Canada has always been to me a
source of the greatest satisfaction and pride, and
the knowledge that you have conferred it upon
me by your unanimous voices for elaven years in
succession, and now, in the breaking up of our
old constitution, that you &3 unanimously give me
your approval of my eonrse while acting as your
head rewards me amply for those labours and
efforts which you have been kind encugh to
eulogize.

“You are all aware how deep an interest I have
ever taken in my profession, and how anxious
T have been that our young men who have become
students of the law should have every opportu-
nity of acquiring the highest legal education and
of adopting the best means of fitting themselves
for practice at the Bar; and if the measures
whieh you have aided me in passing, have been
attended in their results with some degres of
suceess, you are yourselves entitled to share in
any meed of praise that may be awarded to them.

“1If in my position I have acted in a spirit of
courtesy towards yourselves and the other mem-
bers of the Law Society, I have only acted in the
spirit that the uniform kindness and consideration
that have always been shown to me have called
forth, and I have specially to than’k those hun-
dreds of students who have been before me in the
legal examinations for the forbearance and good
feeling that they have aniformly exhibited, which
have never been departed from, even in cases
where the result of the examinations has been
adverse.

T trust that the Law Society will be managed
under its new organization in the same epirit it
hag hitherto been, The honor and interesis of
the Bar should be as safe in the hands of the
whole body as they have been in the hands of a
few of its senior members. The standards of
merit and position cannot fail to be recognized
by the profession at large, as the true standard
for election to its governing body; and, as in the
past, no disturbing element outside of their pro-
fessional work or duty has ever been introduced
among the benchers, so, we will hove, is may be
in the future.

“T thank you for your kind expressions of per-
senal regard. It is pleasant to me to remember,
now that our old relations are being severed, that
in all our intercourse I have never had the slight-
est difficulty with any one of you, and I can
assure you that you judge me truly when you
gay that m¥ most earnest endeavours will con.
tinue to be used in the promotion of a good un-
derstanding and high tone among the members
of our common profession.”
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All lovers of our profession will also hope
that the result of the elections may show that
the standards of merit and position will not
fail “to be resognized by the profession at
Iarge as the true standard for election to iis
The intel sprit de
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Angus Macdonell, Thomas Seott, D’Arcv
Boulton, William Warren Baldwin, John

Beverley Reobinson, Henry John Bouiton,
George Ridout, Robert DBaldwin Sullivan,
Robert S. Jameson, Levive Peter Sherwood,
Williarn Henry Draper, James Edward Small,
Robert Baston Burns, John Godfrey Spragge,
Robert Baldwin, Sir James B. Macaulay, John
Hillyard Cameron.

ELECTION OF BENCHERS.

As most of our readers are aware, two lists
have been digtributed amongst the professsion,
suggesting the names of various gentlemen as
Benchers under the elective system: the first
emanating from a meeting of some of the
wmembers of the Hamilton Bar, and the second
from 'Woronto. Both lists contain many good
names, and persons who doubtless possess
the confidence of their brethren. But in view
of the ground we have taken in this matter,
we dusn'e to make a few observations, which
may assist in rectifying, and in some rogpects
reconciling these lists ; and out of both, with
a fow alterations, makmg GDe MOre accep
io the bulk of the profession.
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and though we do not concur with it in every
particular, we confess to thinking it, on the
whole, the best that has so far been circulated
—at least it may suggest some fresh names:

1. 4. D ARMOUR .vvvnnn.n., Cobourg.
¢. H. C. R. Beouer......... London.
3. JorN BrLL ... ... Belleville,
4. Epwanp Braxs,.... .«... Torouto.
5. G. W. BurtoN..... ..... Hamilton.
6. JoBN CRICKMORE ,........ Toronto.
7. JouN CRAWEORD ......... Toronto.
8. 8. B.1 AN or AL Irvive Hamilton.
9. R. A, HARRISON. .. evvenns Toronto.
10, James A, HENDERSON ..., Kingston.
11. S.B. HARMAN. .o oeven., Toronto.
12, B LEWSS cvvuni i eenns Ottawa,
13. W. R. MerEpITH. . 0vun. . London.
14. Awp. Lemon or G. Parvmr, Guelph.
15, Toomas Moss....... ... .. Toronto.
16. Darrox MeCarruy, Jun, .. Barrie,
17. Rorranp McDowarp. .. .. 8¢, Catharines,
18, Kenxerx MoKenzie .. .... Toronto.

19. JamEs ATACLENNAN........ Toronto.
20. D. MoMricoarn. . ..... .... Toronto.
21, Mives O'REmay . . .o.o..... Hamilton,
22, T. B. Parpug. .o cveenen.. Sarnia.
23, C. S. PATTERSOS ... ..., Toronto.
24, ALBERT PRINCE » .0 vvvvnn. Sandwich.
25, D.B. REaDp. o ovii i Toronto.
26. 8. Ricmarps or A. Crooks, Toronto.
2 R W.Scorr . et Ottawa.
28, M. R. VANKOUGHNET ...... Toronto.
29, E.B.Woop ..ovviniiann. Brantford.
30, R. 8. Woops ..ooununnnn Chatham.
Some may have sent in their lists before

seeing this; but if they desire to make any :
changes, they have a perfect right to send in a
fresh list, and recall the former one,

Attention has at length been drawn, in the
House of Commons, to a subject which must
sooner or later, and the sooner the better,
receive the careful attention of the Legislature.
We speak of a Court of Admiralty for our
inland seas. Years ago we urged the impor- |
tance of some such measure as is foresha-
dowed —though in a feeble and imperfect
manner—in the following resolutions, intro-
duced by Mr. Street: |

1. That it is expedient that power be given to
attach ships and vessels for provisions furnished
and repairs made to them, by a summary process.

2. That where there is no Admiralty Court or
Admiralty jurisdiction, such process shall issue
out of the County Court or Court of Inferior

Jurisdiction.

3. That under such process proceedings may
be had to judgment, and ships or vessels so
attached may be sold thereupon.

4. That a Bill shall be fourided on these resolu-
tions, with the mnecessary forms of procedure
thereon.

These resolutions were, after a debate, with-
drawn; but the subject is too important, and
the necessities of our marine too great, to
allow it to be shelved for any length of time.

AOTS OF LAST SESSION.

An Act to amend the Aet intituled * An Aot
respecting the Municipal Institutions of
Upper Conada.”

(Assented to 15th February, 1871.)
Her Majesty, &c., enacts as follows :—

%1, Section 6 of the Act passed in the thirty-
first year of Her Majesty’s reizn, chaptered
thirty, is amended by adding the following
words after the word “ward” on the third
line of said section :—* When there are less
than five wards, and of two councillors for
each ward where there are five or more wards.”

2. Sub-section 12 of section 296 of the Act
passed in the session held in the 29th and 30th
years of Her Majesty’s reign, chaptered 51, is
amended by striking out all the words after
the word ‘ Runners” in said sub-section.

3. Sub-section () of sub-gection 6 of section
246 of the said Act is repealed, and the follow-
ing is substituted in lien thereof:—¢ Upon
any person, for the non-performance of his
duties, who has been elected or appointed to
any office in the corporation, and who neglects
or refuses to accept such office, unless good
cause be shown therefor, or takes the declara-
tion of office, or afterwards neglects the duty
thereof, and.”

4. The council of every municipality may
pass by-laws for preventing and removing any
obstruction upon any roads or bridges within
its jurisdiction,

5. Sub-section 8 of section 299 of the said
Act is amended by adding thereto the follow-
ing: — “And for acquiring and assuming
possession of, and control over, any publie
highway or road in an adjacent municipality
(by and with the consent of such municipallty,
the same being signified by a by-law passed
for that purpose), for a public avenue or walk ;
and to acquire from the owners of the land
adjacent to such highway or road, such land
as may be required on either side of such
highway or road, to increase the width thereof,
to the extent of one hundred feet or less, sub-
ject to the provisions of section 525 of this
Act, and to other provisions of this Act rela-
ting to arbitration.”

6. The following sub-section is added to
section 349 of said Act: —- * For granting
bonuses to any railway, and to any person or
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tammn mmuﬂwmnnw establishments within
i ality, and for is-
tire or

si (
times, (m] ben : > intorest, ag
the municipality may think meet for the par-
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7. Section 341 of the said Act is amended
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of any incorporated village in the county, and
connectnlg any highway leading through the
county.”

8. Section 842 of said Actis amended as
follows, by adding thereto the IoHo wing words:
« And further the County Council shall cause
to be built and maintained in like manner all
bridges on any river over five hundred feet in
width, within the limits of any incorporated
whrm in the county, necessary to connect any
pubhc highway leading thwugh the county,”
and may pass a by- law for the purpose of
raising any money by toll on such bridge to
defray the expenses of making and repairing
the same.

9. Sub-section 3 of section 344 of said Act
is amended by adding thercto after the words
“Townships of the county,” the words * Or
any bridge required to be built or made acress
any river, over five hundred feet in width,
within any incorporated village in the county,
connecting any public highway leading through
the county.”

10. Sections 301 and 802 of the said Act
shall apply to towns and incorporated villages
as well as to cities ; provided always that the
right of appeal as provided by the said 801st
section shall be to the judge of the county
court.

11. Sub-section 2 of section 301 of said Act
is amended by inserting the following words
after the word ‘“ sidewalls,” in the sixth line:
“or any bridge forming part of the highway.”

12. Bection 302 of the #hid Act is amended
by adding to the end thereof the following
proviso:

¢ Provided also, that in cases where the
council of any city or town shall decide to
contribute at least half of the cost of such
local improvement, it shall be lawful for the
gaid council to assess and levy in manner pro-
vided by the 801st, 302nd, 303rd, 804th and
305th sections of this Act, from the owners of
real property to be directly benefited thereby,
the remaining portion of such cost without
petition therefor, unless the majority of such
owiners representing at least one-half in value
of such I,‘opurtv bﬂﬁll within one month after
the publication of a notice of such proposed
assessment in at least two newspapers pub-
fished in such city or town, petition the coun-
cil against such assessment.”

13. Sub-section 12 of section 841 of said

Act is repealed, and the following substituted
therefor :
shall be the duty of County Councils to
erect and maintain bridges over rivers {orming
township or county oomficuy lnes; and in
the case of a bridge over a river forming a
bound: wy line between 2 county and a city,
such bridge shall be erected .11"1 maintained
by the Councils of the county and city; and
in case the Councils of such county or city, or
the Couneils of such counties, fuil to agree on
the respective portions of the expense fo be
borne by the several countws, or city and
count; the duty of each Council to
“pomt arbitrators g, as provided by this Act,
to determine the amount to be so cxp ondcd
and such award ag may be made shall be final.”

14, The following sub-gection is added to
section 280 of said Act:

“Whenever any stream or creck in any
township is cleared of all logs, brush or other
obstructions to the town line between such
township and any 1d301mn0 township into
which such stream or creck flows, the Council
of the township in which the creck or stream
has been cleared of obstruetions may serve a
notice in writing on the head of the Council of
the adjoining township into which the stream
or creek flows, requesting such Council to
clear such stream or creek through their mu-
nicipality ; and it shall be the duty of such
last named Council, within six months after
the service of the notice as aforesaid, to enforce
the removal of all obstructions in such creek
or stream within their municipality to the sa-
tisfaction of any person whom the Council of
the county in which the municipality whose
Jouncil received the notice is situate shall ap-
point to inspect the same.”

15. Section 248 of the said Act is amended,
by adding ‘ or thirty duly qualified electors of
any municipality " after the word ‘“council ”
in the first line,”

16. Any by-law which shall be carried by
a majority of the duly qualified voters voting
thercon, shall, within six weeks thereafter, be
passed by the Council which submitted the
same.”

17. Bection 27 of the said Act is repealed,
and the following enacted in liew thereof:

“In ecase of a township laid out by the
Crown in territory forming no part of an in-
corporated county, the Lisutenant Governor
may, by proclamation, annex the township, or
two or more of such townships, lying adjacent
to one another to any adj cent incorporatesd
county ”

18. Secticn 153 of the said Act is amended
by inserting after the word *“ aforesaid” in the
first line, the following words : “as well as the
assessment roils, voters lists, poll books, and
other documents in the possession of or under
the conirol of the clerk.”

19. Sections 29 and 35 of chapter thirty of
the Act passed by the Legislature of Ontario
in the thirty-fitst year of Her Majesty’s reign
shall be and the same are hereby repealed.
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SELECTIONS.

MARRIAGE BY REPUTE.

The case of Hill v. Iibbit is sure to interest
the public. It is full of incident, sensational,
and highly spiced and has also some interest
for the lawyer, we do not mean that any new
principle is enunciated or any old principle de-
veloped, but the judgment of the Lord Chancel-
lor in respect to the validity of the marriage
of Eliza Phillips and James Hay brings into
strong light the elementary doctrine of the
English law of marriage.

The main facts arc these: Hay met Phillips
in London, and they cohabited; but, as the
Lord Chancellor remarked, it is clear they
were not married in England. They went to
Scotland, where Hay introduced Phillips as
his wife, and she was treated as his wife by
the members of his family. Hay went to
America. Phillips followed. In America
Phillips used her maiden name, as it is
alleged, for the purpose of earning her living.
Phillips (said the Lord Chancellor) was
plainly of unsound mind, and of a family sub-
Ject of insanity ; she was subject to fits, and,
though perfectly sane for some time, liable to
fly off at any moment. She was for some
years in a lunatic asylum. Hay visited Eng-
land, met Harriet Hibbit, cohabited with her
for one night, qubqequcntlv met her in
America, and was publicly married to her.
Was this a valid marriage? Or was it inter-
dicted by the connection between Hay and
Phillips ?

That there was a marriage according to the
Scotch law there can be no doubt, Decause
there was no mere repute, but there was also
acknowledgment. Hay introduced the woman
to his family as his wife, and she was received
as his wife.” This would appear to settle the
case. No act of the man or of the woman can
have the force of a divorce. A marriage by
consent cannot be dissolved by consent.  Yet
it is true that in penal cases, such as bigamy,
the prior marriage cannot be proved by mere
repute. If Eliza Phillips had remained in a
sound state of mind, the Lord Chancellor inti-
mated that the case might have had » different
complexion, because she would then have
countenanced the idea that she had never been
married. Certainly it would be a cruel hard-
ship for a woman who is publicly married to
find that her marriage is invalid, and her off-
spring bastards, because the man had years
before lived in Scotland with some other wo-
man as his wife, that woman having resumed
the use of her maiden name. On the other
hang, it is difficult to understand how a mar-
riage by consent, being at law a valid marriage,
can be dissolved by the acts of the man or
woman, or by their joint assent. Divorce iz
extremely easy in some American States, but
divorce by consent, without the intervention
of a Court of Law, has not yet been admitted

anywhere. It is more difficult to establish a
consensual marriage by mere repute than by
repute and acknowledgment; but we appre-
hend that, the marriage being established, it
is in law as binding and lasting as any other
marriage.—Law Journal.

HOW TO DIFFER.

Judges differ, being fallible men; but they
differ with great respect for the opmlom of
each other, being conscious of their own falli-
bility. Now and then, however, we suppose
that even the judicial mind chafes at legal
dogmas as advanced by other judges. Else
how can we explain the brusque style in
which the House of Lords overruled the Court
of kixchequer Chamber in Tuylor v. The Chi-
chester Railway Company, reported in the
December number of the Zaw Journal Re-
ports? In the Court of first instance, Lord
Chief Baron Pollock and Barons Martin,
Bramwell, and Pigott gave judzgment unani-
mously in favour of the plaintiff. On appéal
the Court of Bxchequer Chamber reversed
this decision. The majority consisted of Mr.
Justice Keating, Mr. Justice Mellor, Mr. Jus-
tice Montague Smith, and Mr. Justice Lush;
Mr. Justice Willes and Mr. Justice Black-
burn dissented, and upheld the judgment of
the Court below [86 Law J. Rep. (n.s.) Exch.
201]. This state of judicial opinions, which
by the way is an apt illustration of the absurd
constitution of the Exchequor Chamber—the
minority of judges prevailing in the result—
brought the case to the House of Lords in a
condition very favourable to the appellant.

To read the report one would say, not ex-
actly that the case came up with an immense
amount of prejudice in favour of the appellant,
but that at an early stage of the argument
their Lordships had come to a conclusion, and
to a very definite conclusion, on the question
before them. The Lord Chancellor is a man
of mild temper, and by no means posscssed of
an overweening belief in his own powers and
ideas. Yet the Lord Chancellor knocked the
majority of the Court below down like nine-
pins. Thus he said: *“Can anyone conceive
such a contest as that being raised? * * *
Would such a contract ever be suggested or
dreamt of? ¥ * * T need not dwell upon
the plain and obvious reasoning which is con-
sonant in every way with good sense with re-
gards to contracts. Nobody ever heard of a
contract being a one-sided one. * * * T
confess I have endeavoured to follow the
judgment of the learned judges in the Court
of Exchequer Chamber, from whom I have the
misfortune to differ in this case. I cannot
see any force in the reason which thcy there
allege,” &c. But all this is a trifle to the
sledge-hammer style in which Lord Westbury
expressed his dissent from the judges in the
Court below. After stating the propositions
put forward by the respondents, and sanction-
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cd by that Court, his Lordship says:—* The
whole thing is mere imagination about the
agreement being ultra vires, and about the
company committing a breach of trust. It
proceeds only from a want of more accurately
understanding the meaning of terms and the
rules by which they are applied. Then to
that must be added another extraordinary illu-
sion.” ‘Then, after speaking of an argument
drawn from the ultimate destination of certain
money payable by the respondents, he says,
*That is an utter confusion with respect to
the provisions,” &e., and again, * This is only
another instance of misconception of the na-
ture of the provisions applicable to this sub-

ject;” and his Lordship finished thus: “I |

regret that Sir C. Taylor has been put to the
necessity of coming here to correct hig mis-
apprchension.  This case is an extremely clear
one, and I am clearly of opinion that the

j
;
,
'
i
!
|
;
!
|
|

judgment of the Court of Exchequer Chamber |

must be reversed.”
ceptional case which met with or deserved

the Lords.—Law Jowrnal.

WRETCHED TRUSTEES.

If you are a trustee, and you entertain a
doull as to the title of your alleged cestuis
gue lrust, what ought you to do? Our stu-
dent, fresh from the study of Mr. Lewin, would
answer: ‘““Pay the money into Court under
the Trustee Reliof Acts.” This is a good
answoer so far as it goes. But suppose that
your doubt or difficulty turns out te be an un-
reasonable one, you may be ordered to pay
the costs of the payment into Court. How
then are you, being an unlearned person, to
find out whether your doubt or difficulty rests
on a «ound foundation, or is a creature of the
merest imagination ? The student will answer:
“Take counsel’s opinion.” That reply, which
on ity face is wise and prudent, may lead the
uniucky trustee into worse mischief. TFor
here is the dictum of Vice-Chancellor Stuart
in (funnell v. Whitear, in the current number
of our Reports:—* A trustee ought not' to
consult counsel as to the right of his cestuis
gue trust.  If he has any reasonable difficul-
ties and doubts as to their title, he should
pay the trust money into Court under the
Trustee Relief Acts. He is not to consult
counsel as to the title of his eestuis que trust.”
Of course his Honour did not mean that such
an act would be improper or indecorous, but
that costs would not be allowed. But if the
trustee is not to consult counsel, how is he to
know whether his doubts are reasonable or
not? We confess that this reductio ad absur-
dum fairly staggers us. The only possible
solution is that, in the eye of equity, every
trustee undertakes to bring to bear upon the
duties of his office such an amount of legal
knowledge and skill as will enable him to de-
cide whether or no reasonable doubts do exist
as to the rights of his cestuis que trust; and

Surely it was a very ex- .

1

if this rule is to prevail, we think it only fair
that trustees should have distinet notice
thercof. -Perhaps the learned Vice-Chancellor
had in his mind the celebrated case of Jenkins
v. Betham, 15 C.B. 168, in which the Court
of Coramon Pleas held that a person who
holds himself out as a valuer of ecclesiastical
property is bound to knosw, and to value ac-
cording to the principle laid down in Wise v.
Metealf, 10 B. & C. 299. The analogy is not
precise, because surveyors generally pursue a
profitable calling, whereas trustees, like the
victims of the ancient ordeal, walk among hot
ploughshares, and very often stumble against
them.—ZLaw Journal.

France, like the Federal States, under the
presidency of Lincoln during the civil war, is
now governed by lawyers. According to the
Réveil there are six barristers in the Gov-
ernment of National Defence, viz., Picard,

. Crémieux, Arago, Favre, Ferry, and Gambetta,
sueh crushing language from the Chamber of |

and their four secretaries are of the same pro-
fession. Six of the ministers, nine of the
higher ministerial officials, the police prefect
and his generai secretary, twenty-four of the
commissioners despatched to the departments
with extraordinary wmilitary and  political
powers, the whole of the newly-formed Coun-
cil of State, the eight men at the head of the .
Paris Municipal Government, ten of the sani-
tary and food commissionerg, six members
of the War Department, six diplomatists, and
five finance cfficials are also advocates.

All thig is intelligible. The Paris bar is,
and has been since 1789, republican to the
backbone, and the party of the Left has
throughout the Tmperial régime looked for its
champions among the great legal advocates.
The system which has for its maxim, *Once
a barrister always a barrister,” has fostered
this state of things to an extraordinmry extent.
‘The French barrister works under no obliga-
tion to uphold autherity, and the temptations
to resist it are to him many and powerful.
Then, again, the bar must in all countries con-
tain an exuberance of ambition. A barrister
without ambition is an impossibility, and there
are to be found in this clags of men a host of
persons strong in head, tongue, and heart, and
these are the persons who natorally come to
the front in critical times, In addition to these
considerations, it is obvious that the bar
affords exceptional opportunities of exhibiting
talent; and however clever a man may be, he
does not get into power unless his countrymen
have means of detecting his ability. Whether
the bar of Paris will gain in public repute by
its present position is another matter. Mar-
vellous as are the cnergy and the plutk of M.
Gambetta, his treatment of the French generals
is likely to form a complete set-off to his vir-
tues. Itis not our business to go into this
question. It is cnough to point to the
phenomenon of France being entirely ruled
by the bar.— Exchange.
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At the Leeds Assizes, a witness, in a case
before Mr. Justice Byles, was inaudible, which
is not a very uncommon incident. The wit-
ness had a beard and moustache. The judge
said :—

*“ An ornament is now generally worn by gen-
tlemen which certainly much impedes the voice.
(His Lordship glanced round the barristers’
table, where several flowing beards were con-
spiewous.) Butl would rather restrain what I
was going to say. I was not aware; butI hope
no gentleman will take wy observation as in-
tended for him. I do not menn it, T assare you.
But what I said as to the hirsute ¢rnament is
the resalt of long observation.”

His Lordship could not refer to a profusion
of whiskers, for which the bar of England has
long been famous, or to beards, which cer-
tainly cannot affect the voice. The hirsute
ornament denounced by the learned judge
must be the moustache. 'We are surprised at
his Lordship’s dictuny  In Parliament, in
Courts of justice, on the platform, and even in
the pulpit, speakers wcear moustachios, and
we have never observed that the hirsute orna-
ment was an impediment to speech. On the
contrary, we were under the impression that,
by protecting the throat and lungs, it promoted
clearness and strength of utterance. Perhaps
Mr. Justice Byles was only indulging in good-
natured banter about the hirsute ornament
which our fathers thought was given by nature
for the purpose of enabling razor-makers and
barbers to gain an honest living.— Zrchange

CANADA REPORTS.

ONTARIO.

COMMON LAW CHAMBERS.

¢ Reporied by Henry O'BRisy, Esq., Buorrisicr-nt-Lotw.)

Tar Towssure or Warnsivguadx v. Tars Loxa

Poinr Company.
sient— A ppeal—Siciute labour.
An island forming part of o

in no road divisios R
roads of the mun <
statute labour, the owners appealed to the County
Judge on the growds of over assessment, and that the
property was ot liable to statute labour.
wlication to restrain proceedings before the Judge,
that though a County Judge authority to in-

Ass

or reduce an a uent, orto ity errors in or
omissions from the roll, the guoestion of linbility for
statute labour is Dbeyoind his jurisdiction, A writ of

prohibition was accordinugly granted.

[Chambers, Nov. 24th, 1870--{/wlt, J.1

A summons was obtained on behalf of the
Trwnpship of Walsingham calling upon the Long
Point Company, and the judge of the County
Court of the County of Norfolk, to shew cause
why a writ of prohibition should not issue, pro-
hibiting and restrainiug the said judge and the
said company from proceeding before the said
judge in the matter of an appeal by the said
company from the Court of Revision for the
Township of Walsingham, so far as the said

appeal relates to statute labour, and the liability
of said company to perform statute labour in
road division No. 4 in said township: on the
ground that the sajd judge had not and has not
any jurisdiction to entertain such appeal, so far
as the same relates to statute labour.

By a resolution passed by the Municipal Coun-
cil of Walsingham, on the 21st February, 1870, it
wa# resolved that road division No. 4 shouid be
held to include the whole of Long Point, and that
all persons, either resident or non-resident on said
Lang Point, linble to perform statute labor, should
perform the same in said road division No, 4
unless coramuted for in money, in which case the
proceeds thereof should be expended in the said
division No. 4, until otherwise ordered by the
Council. The Long Point herein mentioned was
the property of the Long Point Company, and it
appeared from the papers filed on this application
that this was the first time that the property in
question wag included in any road division or
assessed for statute labour. In making up the
nssessment roll for this year, the assessors served
a notice of assessment, stating the number of
acres to be 14,800, the value to be $8,500, and
the number of days of statute labour 30, in ac-
cordance with the rate established by sec. 83 of 32
Vie., ch. 36.

From this n3sessment the company appealed to
the Court of Revision, who dismissed the appeal,
and thereupon the company appealed agaiust the
decision of the Court of Revision to the jidge of
the County Court on the following grounds:—

1. That the property of the said Long Point
Company is not liable for the perfornnce of
statate lahour on the grounds that it is in no
road division in the said towaship, and that no
roads are within a reasonable disiance thereof,
upon which statute labour c¢an be performed,
and that the assessment of the same for statute
labour is contrary to law.

2. That the property of the said Long Point
Comypany is over-assessed, and at a higher pro-
portionate rate than other property in the said
township of Waisingham

3. That the assessment of the said company’s
property is excessive, and improper, and un-
lawful.

4. That the proceedings of the said Court of
Revision were unlawful and impertect.

This apnesl was heard by the learnad Judge
on the 20t of June, and on the 9th of July he
gave judgment reducing the nssessed value of
the lands of ike compauy to 37,600, and direct-
ing that the statute labour nxsessed agninst the
lands of the company should be struek out,
and the asszessment vroll of the said township
amended accordingly. This judgment was as
follows :—

The matter of appeal may be substantially
divided into two heads.

1st. Qur assessment on the value of the pro-
perty.

2nd. The liability of the property of the
company, as situated to be assessed for statute
labour.

As to the first point, it appears from the evi-
dence that the property of the company was
assessed for $5,200 in 1868, that being the
first year of their ownership. In the following
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year it was raised to $%7,000, when a
general increase was made in the assessed
value of ull the property in the township. This
year, (1870), it 13 again sought to be raised to
#8500, althougb the evidence shows that no
generai increase has been wmade in the assessed
value of the property in the municipality, but if
anythive, rather n decrense It seems that the
ground is kept as a shooting and trapping pre-
serve, where game and fur are protected, aud
that it is unremunerative to the preprietors in
pecuniary yvoint of view, costing them more
yearly than the revenne derived from it

From the cvidence of value and other mntters
proved, T am satisfied that 27,000 is the full
assessable value of the said property, aud 1
thercfore reverse the deeision of the Comt of
Revision upon that point, and decide, and direct,
that the sail property shall be assessed for the
sain of $7,0600, aud no more, and that the
sinent roll of the township be ameonded

As to the second point, I find that the property
of the Company consists of an island composed
of luuil nml marshes, the nearest part of whicl
is three or four miles, and the farthest part
twenty-five miles from the road divisiva in which
the couneil bas placed it. I find that no roads
built over the main land would be of rny sesvice,
value or beuefit to the property of the compnuy.
It dues not, therefore, seem reasonable or just
that the property shoyld be 1aid under n hurthen,
which will, nnder no cirenmstances, produce a
beucfit to them; and upon examining the As-
sesstent Act, and the Muanicipal Institutions
Act, while I find that power is given to munici-
pal councils to divide the manicipality into road
divizious, I also find that every resident shall
have the right to perform his whole ¢ statute
Inbunr, in the stature labour division in which
his residence is situnted, unless otherwise ordered
by the munieipal eouncil,” (see sen. 89), and also,
¢“in ull cases, when the statute labour of a non-
resident 18 paid in money, the municipal council
shall order the same to be expended in the
statute labour division, where the property is
gituuted, or where the gaid statute labour tux is
levied.” (see sec. 88). 1t seems to me, therefore,
that the council, though they have the power to
regulate and make the road divisions, must ex-
ercise such power in & reasonable manner, and
that it would be unjust and absard to contend
that they have the power to order & man to come
twenty-five miles to perform his statute labour,
or thut they can =0 muke road divisious, that
property can he taxed for roads which ecannot
by any po:zsibility be of any service, value or
benefit to the property.  Such conteation isg cevs
tainly unreasonable, and it appears to me totally
at variance with the spirit and intention of the
Assessment Act.

I therefore reverse the deecision of the Court
of Revision on the secoud point also, and direct
that the statute labour assessed against the lands
of the said company, be struck out, and the
assessment roll of the said township, amended
accordingly, And I direct the respondents to
pay the costs of this appeal.

Gavrr, J.—There is no question as to the
Juriediction of the learned Judge to reduce the

amount of the nssessed value of the lands, but
the point raised on the present application is
whether e had any jurisdiction to entertain the
question as to the liability of the company to
statute Iabour. It is to be observed that the
dispute was not as the number of days statute
Inbour assesstd fiv. That is regulated by the
83rd section, nud i3 & wiere matter of com-
putation on the ssed wvalue of the property :
but the point in dispute was the linbility
to perform statare lubour st aM, and this
in wy opininen is net the subject of appeal,
cither to the Court of Revision or from their
decision.  Section G0 of the Assessment Act of
18G9 regulates the procecdings for the trial of
complaints ; sub-section 1 is ax follows :—¢ Any
persoit complaining of an error or omission in
vegard to bimself, or haviog been wrongfully
inserted on or oniitted from the roll, or as hav-
ing been undercharged or overcharged hy the
agsessors iu the vall, may personally, or by his
egent, within fourteen doys after the time fixed
for the retwin of the roll, give notice in writing
to the clerk of the municipality, that be con-
siders himself aggrieved for any or all of the
cruses aforesaid.” Sub-section 2 is: «If a
municipal elector thinks that any person has
heen adsessed too low or too high, or has been
wrongfully inverted on or omitted from the roll,
the cierk shall, on his request in writiug, give
notice to such persons and to the assessov, of the
time when the matter wilt be tvied by the court,
and the mntter shall be decided iu the same
manner ag complaints by a person assessed.”
These nre the only sub-sections to which it is
necessary to refer in considering this question,
aud from these it appears to me that the subjeet
matters of compleiut are confined to averchurge
and undercharge as respects value, and the entry
or omission of «a person oo the roll. These
then are the cnly matters from a decision upon
which an appeal lies to the County Judge.
There can be no appeal as regards the question
of statute labor as au scparate and distinct com-
plaint for the reasen already given, namely,
that the amount of statute labour is regulated
by the asvessed value of the property by section
83. 1 am, therefore. of opivion that the learned
Judge had no jurisdiction to decide the question
as to whether the company were properly entered
on the aesessment roll as liable for statute
Iabour: By section 332 of the Municipal Act
of 1866, authority is given. to township councils
to pass by-laws - For regulatiug the muauner and
the division in which statute labour or commuta-
tion money shall be performed and expended,”
and if such by-lay is unjust or improper, steps
should be taken to bave it quashed. The
municipal couneil of thetownship ot Walsingham
did by the resolution of the 2lst of February,
1870, regulnte the manner and the division in
which statute laubhour as regards the land in
question shouid be pertormed, and while that
resolution remains in force, I do not see that
cither the Court of Revision or the Judge of the
County Court has any power to amend the roll
by striking out the statute labsur.

Let the writ issue as regards the statute
labour.

Prohibition granted.
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McKinNoN v. VAN Every.
Contract with Indien—Interpretation of Stolutes—
tepealing acts.

A debt coniracted by an Indian while Con. 8tat. Can. cap
9 w(m in foree, cannot now be sued tor under 32 33 Vie-

(SN
! [Chawmbers, Dee. 10, 1870—Galf, J.]

This was a summons, calling upon 1he plaintiff
and the Judge of the County Court of the County
of Haldimand, to show cause why a writ of pro-
hibition ghould not issue to restrain any farther
proceedings on aplaing broughtin the First Divi-
sion Court ot the County of Haldirzand to recover
a debt contracted (while the Con. Stat. Can., enp.
9, was in force) by the defendant, who was admit-
ted to be an Indian, within the provisions of that
statute (now repealed), and of 82 83 Vie. ch. 6.

Bllis v. Watt, 8
D. & L., 635.

shewed cause, citing
C. B 614 : Zohrab v. Smith, 5

I[arnson, Q. C., supported the rummons, and |

cited 13 14 Vie., ¢h. 74, see. 53 ; C. 4. Can,,

cap. 9; 31 Vie., cap. 42; sub secs. 14, 38. 3"—
82 Vie.,, ch. 66. sec. 23; Jogues v. Wi l/zy,
1 H. B. 656 Iitchcoek v. Way, 6 A. & E. 943;

Rezx v. Mclonzie, R. & R., C. C., 429,

Garr, J.—TIt ig admitted by the Tearued Judge
in his very clear urgument in this case, to
which I am much indebted not only for a state-
ment of the facts, but for a reference to the
authorities, that so long as Con. Stat. Caun., eap.
9, was in force, this suit could pot have been
maintained, but he is of opinion that the repeal
of that statute has the eflect contended for by
the plaintiff.

The 2ud section was—*¢ No person shall take
any confession of judgment or warrant of attor-
ney from any Indian within Upper Canada, or
by means thereof, ov ctherwise however abtain
any judgment for any debt or pretended debt
unless” ete., referring to cireumstauces which it
is not pretended exist in the present case. It
is contended that, although when this debt was
coutracted there was no remedy for itsrecovery,
vet that now a judgment may be obtained by
reason of the repealing statute.

The learned Judge, in his argument, says:—
‘“As tothe objectmns founded on the statute rela-
tive to Indians, the case of Jagques v. Withy, 1 H.
B. 65, cited on behalf of the defendant, decides
that a debt declared illegal by a repealed Act, and
contracted during its operation is not lezalized
by its repeal.  Ilitchcock v. Way, 6 A. & E. 943,
also cited, decides that the law as it existed when
the action was commenced must decide the right
of the parties unless the legislature express a
clear opinion otherwise. It the debt contracted
in this case had been prohibited by the statute
then in force it is probable that it would have
been within the decision referred to, and that the
present cause of action being founded on an
iliegal consideration might have been avoided on
this ground, but by Con. Stat. Can., cap. 9. the
remedy only was prohibited, and not the debt,

“and the prohibition being removed, as I think it

has been for remsons hereinnfter stated, the
debt remains sabject ounly to the provisions of
statute now in force. See Suriees v. Ellison, 9
B. C. 762.”

With every respect for the opinion of the
learned Judge, Tam obliged to say that I differ

from him in the construction to be put on the
cases of Iitcheock v. Way and Surtees v. Ellison.
The former was an action against the acceptor
of a bill of exchange by a bond fide holder.
brought to issue before the passing of Stat. 5 and 6
Wm. 4, ¢h. 41, buttried afterwards. It washeld
that the defendant might avail himself of statute
9 Anne ch. 14, and was entitled to non-suit if he
proved the hill to have been given for a gaming
consideration. When the law is altered by
statute pending an action, the law as it existed
when the action was commenced must decide the
rights of the parties unless the legislature by the
langusge used shew a clear intention to vavy the
mutual relatien of such parties. The matter in
dispute, it will be abuerved, in that case was
whether an Act of Parliament, passcd after a
suit has been commenced, weuald without ex-
press words denvive a defendant of a defence
which he was entitled to urge but for the pass-
ing of the Act, and it was held it would not.

In the present instance the plaintiff insists
that althourh when this debt was contraeted
there was a positive prohibition against his
obtaining a judgment againss this defendant,
the repeal of that enactment enubled him to do
80 now, although there are no words used which
would show that such was the inteution of the
legislatnre. 1 must say that the above case
appears to me to establish the contrary doctrine.
It is true that Lord Denman, in giving judgment,
vefers to the commenceinent of the suit ag deter-
mmmg the rights of the partics, but it must be
borne in mind that this was said as regarded
pleadings, not ag respected tho vight of action, and
it would be singnlar if noe reracdy existed when
the debt was contracted, and in fact where sach
remedy was actnally prohibited, that the repeal
ot such prohibition should have an ex post fucto
operation, and enable the plaintif to obtain a
judgment for a debt contracted daring t‘xe exist-
tence of the prohibition

It is not necessary for the decision of this case
to express an opinion as to what the rights of
parties giving credit to Indians are under the
present law, bat I think it very donbiful whether
even now 2 judgment can be obtained against an
Indian. Thc case of Surtees v. Bllison, ubi sup. ap-
pears to me decisive against the plaintiff. It was
an action brought by the assignees of a bankrapt
against the sheriff of Durham. At the trial it
appeared that before and in the year 1823 the
bankrupt had carried on business a3 a seed mer-
chant, and during that period had contracted a
debt of £100 to the petitioning creditor, but he
had not actually carried on business after that
time. In 1826 the 6 Geo. IV. cap. 16 was passed,
repealing the laws previously in force relating to
bankrupts. 1n 1827 the bankrupt committed an
act of bankraptey by keeping house, and a few
days afterwards the sheriff made the seizure
complained of. For the defendant it was con-
tended that the commission could not be sup-
ported, inasmuch as there was no trading after
6 Geo. IV. cap. 16 was passed. In giving judg-
ment on the rale to enter a nonsait, Lord Ten-
derden, C. J., says: ¢ The rule for entering a
nonsuit in this case must be made nbsolute It
has been long established that when an act of
Parliament is repealed, it must be considered
(except as to transactions passed and closed) as
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if it had never existed.”” The other members of
the court concurred in this view.

Now, apply that case to the present. There
had been no trading since the passing of the
6 Gen. 1V. in the one case, nor after-the passing
of the 31 Vic. in the other; the transactions in
both were passed and closed, and could not there~
fore be affected by any subsequent legislation,
unless such an intention was plainly expressed.
To give effect to the contention of the plaintiff
in this case, I must be prepared to hold that
although up to the date of cap. 6 of 32 & 83 Vic,
(1869.) no judgmernt could have been obtained
against this defendant, yot that the passing of
that statate sball leave not only the present de-
fendant but every Indian in this Province liable
for debts contracted during a course of years
during which the legislature had most distietly
prohibited persous like the plaintiff from obtain-
ing judgments against them. In my opinion the
learned judge had no anthority to direct o judg-
ment to be entered in this case, nud that the
proliibition should issue.

Prohibition granted.

NEW BRUNSWICK.

SUPREME COURT.

Burkr v. NiLks.

A lot of land was described in a grant as *“ beginning a
a stake standing on the bank or edge of Round Lake,
thence,” &e. (describing three lines of the lot), “toa
stake standing on the westeriy hauk or edge of the said
lake, and thence following the several courses of the
said bank or edge to the place of beginning."

Held, 1st. That the title nnder the grant extended to the
margin of the lake, and was not linited by a stake stand-
ing on the bank. 2nd, That the grantee was entitled to

+ land formred in front of the lots by the gradual receding
of the waters of the lake.

Under a grant of a “lake,” reserviniz to the grantor alt
mineg and minerals, the soil of the lake passes,
Trespass for breaking and entering the plain-

tiff’s close and carrying away grass, with » connt

for assault and battery. The defendant pleaded
not guilty, with a plea of justification of the as-
sault in defence of his property.

It appeared at the trial that the plaintiff was
the owner of lot No. 2, in a grant from the Crown
to Joseph Burke and others, dated 28th April,
1828, in which the land was described as follows:
¢ Beginning at a stake standing on the bank or
edge of Round Lake, (so called), the said stake
being distnot 63 chains from a marked spruce
tree standing on the rear or south-easterly line
of the grant to Jobn Downing and associates;
thence north 15 degrees west, &e, (stating seve-
ral courses) ; thence south 75 degrees east, 110
chains to a stake standing on the westerly bank
or edge of the said lake, and thence following
the several courses of the said bank or edge ina
northerly direction to the place of beginuing;
and also particularly described and marked out
on the plan of survey hereunto snnexed.” Round
Lake was about half a wile wide, and navigable
for boats,

The defendant claimed under a grant from the
Crownp, dated 10th March, 1851, in the following
words: ‘¢ All that certain lake in the parish of
Botsford, distinguished a2s Round Lake, contain-

ing 245 acres, together with all profits, heredita-
ments, &c., thereunto belonging or appertaining,
except and reserving nevertheless to us, our heirs
successorg, all coals, and also all gold and silver,
and other mines and minerals "’

After the defendant obtained the grant, he
commenced to drain the lake, and reduced the
depth of the waters about five feet, at the rate
of about a foot o year. according to his evidence.
The grass, for the taking of which the sction
bad been brought, had been cut by the plaintiff
on the shove of the lake between the top of the
bank where the high land commenced. and the
water; and the assault was coromitted by the
defendant in driving the plaintiff off this picce of
jand where the grass was cut. The defendant
contended that the plaintiff’s grant was bounded
by the top of the bank ; also that the land where
the grass was cut had been part of the bed of the
lake which he had gained by drainage, and con-
sequently that it belonged to him by his grant.
The judge directed the jury that the plaintiif’s
grant was net limited to the top of the bank, but
extended to the water of the lake, and that if the
water receded gradually and imperceptibly, the
land so left dry would belong to the plaintiff;
though it would be otherwise if the reliction was
visible and sudden, caused by the defendant's
drainage ; and he left it to them to find whether
the place where the grass was cut had been dry
land when the defendant’s grant issued, or
whether it had become so since by his drainage
—-directing them in the former case to find a
verdict for the plaintiff for taking the grass. The
jury being unabie to ngree on the question sub-
mitted to them, the judge then directed them to
find for the plaintiff for the trespass, having
doubts whether the defendant’s grant gave him

any interest in the soil of the lake. He also di-
rected a verdiot for the plaintiff on the count for
the assault which was not justified, whether the
locus in quo belonged to the defendant or not.
The jury found a verdict accordingly ; and a rule
p nisi for & new trial having beean granted on the
ground of misdirection,

J. J. Fraser shewed cause.-—~He contended,
1st. That the plaintiff’s grant extended to the
centre of the lake, or, at all events, that as he
and the parties under whom he claimed bad used
the land between the top of the bank and the
edge of the water for tWenty years, it could not
be taken from him by a subsequent grautee of
the Crown without an inquest of office. Z2nd.
That the plaintiff was entitled to the aceretion
formed by the receding of the lake—the same
rule applied as in case of a river. 8d. That the
defendant’s grant gave him no interest in the
land; that the grant of a river eo nomine did not
convey the soil, but only a right to nse the water:
Co. Lit. 4 &; 14 Vin. Abr. 92; Baoc. Abr. Grant
(1) 8; Woolrych on Waters 151; Angell on
Watercourses, secs. 5, 41, 42, 52, 64 ; 2 Wash.
on Real Prop. 524, 632,

A. L. Palmer, conird, contended, 1st. That
the plaintiffi’s land did not extend beyond the
bank of the lnke; 2nd. If it did, the accretion
was not gradual and imperceptible, and conse-
quently that the locus iz quo did not belong to
the plaintiff; 3d. That the grant to the defendant
conveyed the soil. A graut of stagnum conveyed
both the water and the soil: Cruise’s Dig. Deed,
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eb. 21, sec. 49; 4 Bac. Abr. 85; Angell on
Watercourses, secs. 44, 56, 57, 157, 158. The
exception of the **mines and minerals ** showed
that it was the intention of the Crown to grant
the soil.

Rrrenir, C. J., delivered the judgment of the
court (after stating the grants under which the.
parties claimed)—The priacipal questions arising
in thiz case are: 1Ist. Whether the plaintifi’s
grant extends to the margin of the lake, or was
limited to the stake deseribed as standing on the
baok? 2n0d. Whether the pluintiff, as the ripa-
rian proprietor, was entitled to sny accretion
from the lake in front of his owa land ¥ and 8rd.

Whether the grant to the defendant conveyed-

the soil of the lake or merely the water ?

In Angell on Watercourses, see. 26, it ia said:
“If & boundary is described as ruunning to a
monument standing on the bank, and from thence
runping ‘by the river,” or *along the river,” it
does not restrict the grant to the bank of the
gtream; for the monument in such case is only
referred to as giving the direction of the line {o
the river, and not as restricting the boundary on
the river.” And in Robinson v. White, 42 Me.
218, it is snid that although the monuments are
described ns standing on the margin or bank of
the stream, the grant carries the title of the
grantee to the centre of the river, unless its terms
elearly denote an intention to stop at the margin
The same principle is applicable here as to high-
ways. Thusit has been held, that where a piece
of land adjoining a highway, is conveyed by
general words, the presumption of law is, that
the soil of the highway, usque ad medium filum,
passes by the conveyance, even though there is
a plan annexed which wouid appear to exclude
it: DBerridge v. Ward, 10 C. B., N. 8. 400;
Loord v. Commissioners of Sydney, 12 Moo. P.
O, 497, See also Reg. v. The Board of Works,
Strond, 4 B. & 3. 526. We think the intention
of the Crown was, that the lake should be one of
the boundaries of the plaintiff’s grant, and that
the words *“ bank or edge * were intended to ex-

press the same thing, and that they mcan the !

margin of the lake-—thus extending the grant
down to the water’s edge, and not leaving a strip
of ungranted land or beach between the margin
of the lake and the top of the bank where the
highland commenced. Ths words “edge’ and
““margin > are synonomous terms, and therefore
we think the words of the grant cannot be satis-
fied uunless it is extended to the margiu of the
lake.

This involves another guestion——whether the
plaintiff’s grant is limited to the margin of the
lake as it existed at the date of the grant, or
whether it will also include any land formed in
front by gradual and imperceptible aceretion?
In Angell on Watercourses, sec. 59, it is said that
++if a navigable lauke recede gradually and insen-
#ibly, the derelict land belongs to the adjacent
riparian proprietors.” The learned judge’s di-
rection to the jury was in accordance with that
rule.

Then as to the effect of the defendant’s grant.
Whatever doubt, if any, there might be as to
what would be couveyed by the word ¢ lake” in
a grant, the subsequent words of the grant in
this case, whereby the mines and minerals are
excepted, evidence a clear intention, on the part

i

of the Crown, to convey the soil of the lake to
the defendant.

Whether the place where the azsault was com-
mitted was the defendant’s land or not, the
assault, or at least a part of it, was entirely un-
Justified according to the defendant’s own account
of it; therefore the plaintiff would be entitled to
retain the verdict for the damages assessed on
the third count; but unless he consents to confine
the verdict to that count, we think there ought
to be a pew trisl.— American Law Register.

ENGLISH REPORTS.

COMMON PLEAS.

Bremervaise v. Tap Grea? WESTERN RAILwaAY
COMPANY.
Practice—Interrogatories—~17 & 18 Viet.'e. 125, 5. 51.

In an action against a railway company to recover dam-
ages for personal injuries sustained by a passenger in
consequence of an accident occurring to the train in
which he was travelling, the Court disallowed interro-
gatories, asking the defendants whether what the train
had come into collision with, was under their care ; the
application for leave to administer the inferrogatories
being made hefore declaration, and without any special
afiidavit showing the necessary relevancy of the infor-
mation scught.

{19 W. R. 229.]

The plaintiff, befors declaring, applied to
Byles, J., at chambers, for leave to administer
intterrognwrie@ 10 the defendants, oo an affidavit
which simply stated that he sued to recover
damages for jujuries: sustained while travelling
on the defendants’ vailway, through the negli-
gence of the defendantw’ servants. Byles, J.,
allowed part of the interrogatories ounly.

Michael now moved to vary the order of Byles,
J., by rescinding so much of it as disallowed the
interrogaturies in question, on the following
affidavit of the plalatiff :—

1. «On Nov. 25, 1869, being at Great Mal-
vern, 1 paid the fare to an official of the Great
Western Hailway Company for, and obtained a
ticket entitling me to travel as a third-clnss pas-
genger from Great Malvern to New Milford, in
the county of Pembroke.

2. ¢1 took my seat in a third-class railway
carrisge, forming part of a train belonging to
the Great Western Railway Company. and which
left Great Malvern at or about 6.34 in the
evening. .

3. *'The train, proceeding on its way, arrived
at Hesreford at or about 7.20 p. m.

4. ¢ The train Jefe Hereford at about half-past
geven p. m., and, chortly after leaving the
station at Iereford, came into violent collision
with something ; but, owing to the darkness of
the evening aud great confusion prevailed, 1 was
and am totally unable to state what it was the
train came into collision with.

“] am advised and believe T shall obtain
material benefit in this cause by ascertaining by
means of interrogatories with what the train so
came into collision.”

The interrogatories sought to be administered
were as follows :~—

1. ¢ Were the defendants on the 25th Novem-
ber, 1867, carriers of passengers, and as such
did they profess to carry, or were they in the
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practice of carrying, passengers from Great Mal-
vern Station to the New Milford Station?

2. “ Did a train of the defendants on the 26th
of November, 1869, leave the said Great Malvern
Station to go the New Milford Station, at or
after 6.84 p.m., by which a passenger whom the
defendants as carriers of passengers had agreed
to carry to New Milford Station might start on
his journey from Great Malvern Station to New
Milford Station, and if no such train started at
6.24., at what time on that day, after that hour
did the first train leave Great Malvern Station
by which such passenger could start as aforesaid
on the said journey ?

8. ¢ If a passenger started from Great-Malvern
Station by that train, would he have been car-
ried by the defendants to Hereford on the said
Jjourney to New Milford Station, and, if yea, by
what train would he have been carried by the
defendants on his said journey from Hereford
towards New Milford Station, if be proceeded
onward from Hereford as soon as practicable?

4..+ Did any collision or other and what acci-
dent occar to the last mentioned train, on this
said journey from Hereford, shortly after it left
the defendants’ Hereford Staticn, and before it
reached any other station of the defendants ?

5. «If you say that there was a collision, what
was it that the said train in which the plaintiff
was a passenger came into collision with? Were
the defendants possessed thereof ? Was it under
the care of themselves, or one or more of their
servants? ‘Was it on the same rails with the
same train? Was it standing still, or moving?
If moving, was it moving towards Hereford, or
in the opposite direciion? How came it to be
on the rails there? If there wasany other cause
of the collision, or other accident beyond what
you have stated, what was it?

6. “ Was or were any person or any persons
injured in the said accident? If yen, what are
their names and addresses ?

7. ‘*Was the railway at Great Malvern on the
25th of November, 1869, the defendants’ railway ?
‘Was it then worked by the defendaunis, or by the
defendants and any otber and what company ?

8. ¢« Have the defendants ever had in their
possession or control any snd what report, or
reports, letter, or letters, writing or writings,
memorandum, or memoranda, entry, or entries,
receipt, or receipts, document, or documents, re-
lating to the matters in dispute in this aotion,
or any of them? If, yea, which of them are
now in the defendants’ possession or comtrol?
And have the defendants any, and what, objec-
tion to produce any, and which, of them? And
what do you know as to the possession or con-
trol of the others of them since they were last in
in the defendant’s possession or control ? If any
of them have been lost or destroyed what do you
know of their contents so far as they relate to
the matters in dispute ?

The interrogatories which had been disallowed
were the G6th (with the exception of the first
sentence ending <‘collision with”), the 6th, and
the 7th. :

The following ¢ases were referred to :—Adtkin-
son v. Fosbroke, 14 W. R. 832, 385 L. J. Q. B.
182, L. R. 1 Q. B, 628; Bayley v. Griffiths, 10
W. R. 798, 31 L. J. Ex. 477.

- Winrs, J.—It is not enough for a party ap-
plying for leave to interrogate to show that the
matter of the interrogatories is relevant to some
pousible issue in the cause. In framing the
second Common Law Procedure Act the practice
of the Court of Chancery was purposely avoided ;
and the disoretion of the judge was interposed
for the sake of aveiding costs. It is for the
judge to determine at what stage of the cause
disaovery should be allowed. The diccovery of
a matter which is relevant when issue has been
joined might be songht at an earlier period for
heaping. up expenses against the other party,
and especially might this be the case in actions
ygainat railway companies. The judge at
chambers therefore, must look closely at the
circnmstances under which the application for
interrogatories is made, and see that they are not
sought to be administered for the purpose of
making or increasing costs. Here, When the
plea has been delivered, it will probably be seen
what is the nature of the oase; but st present
there is no affidavit before us showing that the
information asked for must be relevant. If we
were to do what we are now asked, a judge at
chambers would in all ocases feel himself bound
to admit interrogatories against » railway com-
pany on the comman affidavit. I think Byles,
J., exerciced o wise diseretion.

Brres and KeaTing, J.J., conocurred.
Rule refused.

EXCHEQUER CHAMBER.

{Appeal from the Common Pleas.)

Suite v. Tae LoxpoN Axp Sourn WEeSTERN
Rainway CoMpaxy.

Railway company—Negligence— Evidence for jury.

A mailway company's servants, having cut the grass on
the banks of the line, left it there fourtcen days during
extremely hot and dry weather. Boou after the pasging
of a train a fire broke out in one of the heaps of cut
grass ; it then extended up the bank te the hedge, and
from the hedge to a stubble tield, across the stubble
field and an intervening road to the plaintiff's eottage.
An unusuaily high wind was blowing at the time he
cottage was situated 500 yards from where the fire broke

out.

Held (conflrming the decision of the Common Pleas), that
there was covidence of negligence (BLaekBURN, J.,
dubitente), and that if there was nogligence it was no
answer for the company o say that the damage was
greater than could be anticipated.

: 19 W. R. 230.)

This was an appeal brought by the defevdant
against the decision of the Court of Common
Pleas, discharging a rule obtained by him to set
aside the verdict for the plaintiff, on the ground
that there was in evidence to go to the jury of
any liability on the part of the defendant.

The pleadings and facts, together with the-
cases cited, are more fully set out in 18 W. R.
348.

The declaration stated that, by the negligence
of the company in the manngement of their en-
gines, and by heaping lhedge trimmings on the-
banks, s fire was occasioned, which destroyed
the plaintiff’e cottages.

At the trial it was proved that next to the
company’s line of rails there was a groen bauk;
that & hedge separated this bank from a stubble
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field ; that the plaintiff’s cottages were situated
across the field, 200 yards from the line, and
were separated from the field by a lane; that
the company’s servants had the trimming the
hedges along the line, and the tufts of grass of
the banks and the trimmings had been left lying
on the banks for a fortnight. The weather had
been exceptionally hot and dry for some time,
80 that the little heaps becamo highly inflammma-
ble. About a quarter to one workmen were
seen sitting on the bank, near the spot where
the fire broke, but on the opposite side of the
line, eating their dinuer, and one of them was
smoking & pipe. Shortly after u train was seen
seen to pass; a fire broke cut on, or close to,
one of these heaps on the bank; itspreadin two
directions ; the workmen and others succeeded
in putting it out in one direction, but a high
wind blowing at the time, the fire burnt through
the hedge into the field, then ran up the stubble
field across the road to the cottages, which were
500 yards from the place where the fire broke
out, in spite of the exertions of the workmen.
The cottages were destroyed.

The plaintiff did not call the company’s ser-
vants as witnesses.

At the close of the plaintiff’s case, it was sub-
mitted there was no evidences to go to the jury.

A verdict was taken by consent for £30, leave
to move being allowed to the defendant.

Kingdon, Q. C. (Marchk with him), for the ap-
pellants (defendants below).-—There is no evi.
dence to show that the fire originated in the
heaps, or that it was caused by sparks from the
engine which passed a few minutes before.
Some men had been seen near the shortly before,
and about half an hour previous one of them was
smoking a pipe on the bank. The plaintiff might
have called these men, but refused to doso. The
fire might have been caused by a passenger
throwing a fusee out of the carriage window.
There is no evidence at what point the fire
broke out. The bank itself was in & proper
condition, the grass having been cut ahout three
weeks previously. If, therefore, the fire origin-
ated in the short grass, on account of the unusual
dryness of theseason, and the extraordinary high
wind blowing it to the plaintiff’s hounse, there
was no negligence. [DBraMwirn, B.—-If, to suit
the company’s convenience, the heaps wers left
on the bank, and the plaintiff was injured by it,
why should not*the company pay ? If the com-
pany had spread gravel over the grass, the fire
could not have happened. They bad sufficient
notice to have taken proper precautions. ]

Cole, Q. C.—If there was any evidence at ail
of negligence, the verdict is good.

Kerny, C. B.—I had some doubt at first, but
on careful consideration of the facts I cannot but
feel that there was evidence of negligence by the
company to go to the jury, asd evidence of
negligence which was the cause of ipjury.” It
appears that soon after a train had passed the
gpot in question, which was drawn by an eangine
emitting sparks, a fire broke out on the adjacent
land. It was a very dry season, and the defen-
dants had cut the grass on the banks of the rail-
way about a fortmight before, probably with a
view to prevent fires taking place. Besides that,
the company had trimmed the hedge which

separated the railway bank from a field. The
trimmings and cut grass, which were calted rum-
mage, were placed in little heaps on the rail-
way bank, and had been lying there during a
fortnight preceding the fire. On the other side
of the hedge was a stubble field, which was also
in & very inflammable state, on account of the
dryness of the weatber. Shortly after a train
passing, a fire broke out at, or near, one of these
heaps. It ran up the bank, burnt the hedge, ran
across a stubble field, and reached the plaintiff’s
property, which was 500 yards from the spot
where the fire broke out, and 200 yards from the
railway in the most direct line, There is no
distinet evidence what was the cause of the fire,
or what took place iromediately it occurred, for
the persons who might have known how it
originated were not called. But there was no
doubt that it originated on the railway bank,
and ran across the stubble field, and destroyed
the plaintiff’s property. Now, the only question
ig, if there was any evidence of negligence to go
to the the jury, or on which, if they had returned
a verdict, it would have been sustained. If the
jury had proved that the fire had originated in
the heaps, which had been caused by sparks
coming from the epgine and blown on to the
hewps by the high wind at the time, and then
spread to the plaintiff’s property in the way
described, could that verdicthave been sustained ?
I think there was evidence that it originated in.
the heaps, and if that were 80, the defendants are
responsible, The defendants were bound to re-
move the heaps, knowing that the summer was
exceptionally hot; knowing that engines passed
along their lines which they could not prevent
emitting sparks ; and knowing that there was
nothing more probable than that sparks might
fall on the grass and the heaps; and set fire to
them; and that such a fire might be communi-
cated to the adjoining property. Having cutthe
hedge and grass, probably with the intention of
preventing fires, I think they were guilty of
negligence in not removing the trimmings when
cut. for it might have been foreseen that it was
probable that when the heaps caught fire it might
spread to the stubble field. As to the observa-
tion made by Justice Brett, that no perssn would
reasonably anticipate that there would be an
unusually high wind, so that the fire would run
from the materials on the hanks for some hun-
dred yards scross s stubble field aund lane, I
quite agree with that; but that is not the true
test of the defendant’s liability.

But I think the Inw is, as they were aware
that the heaps had been lying on the ground
durinz an exceptionally hot and dry summer,
and it was probahle that the engines which
emitted sparks would set them on fire, they were
bound to protect the neighbouring property
against the consequences of such probable fire,
and that they were therefore bouund to remove
the cuttings as goon as the hedge was eut; and
as they did not do so they are liable for all the
natural consequences from the cuttings catching
fire. The mere accident of the plaintiff’s house
being situated 500 yards distance from where
the fire occurred does not alter the company’s
liability.

MagrTIxN, B.—I am of the same opinion, there
was evidence of mnegligence to go to the jury.



104—Vor. VIL, N. 8.]

LAW JOURNAL,

| April, 1871.

Eng. Re.]

Surre v. Tae Loxpox axp S. W. R. Co.—Cricksr v, FIeLp,

[Eng. Rep.

[His Lordship, after stating the facts, said—]
Had the fire come to the plaintiff’s house through
the negligeuce of the defendants? It think it
had. There were heaps of dry rummage on the
bank : directly afier one of the company’s engines
passed, which emitted sparks, the heaps werc on
fire, and the fire spread to the plaintiff’s houre.
There is. therefore, evidence that the fire origin-
ated in that way. The circumstance of the house
being distant 500 yards has nothing to do with
that. I consider that the sparks falling on the
heap was the cause of the fire,

CHANNEL, B.—The only question here is whe-
ther thers was avny evidence to show that the
fire originated from a spark falling on the heaps.
I think there was. As I think that is so, it isno
excuse for the company to say that the damage
was greater than they anticipated.

Bracknurn, J.—I agree with the judgment of
Channell, B. If I alone had to decido this mat-
ter T should require before giving judgment to
have some doubts removed. 1 think, however,
that there was evidence to go to the jury. I
guard myself however from saying that such a
verdict might not be sot aside, since, in the ease
of Vaughan v. 2'aff Vale Railway Company, 8
W. R. 549, it was decided tbat a railway com-
pany are not responsible for an accidental firo
caused by a spark falling from one of their en-
gines upon premises adjoining the railway, if
they have taken every precsution that science
has suggested to prevent injury. But it was
held that they were linble if they were guilty of
some negligence in fact. But negligence cannot
be implied from the mere employment of locomo-
tive engines, as the use of them is permitted by
the Legislature.

I agree entirely with that, and that the com-
pany Las s duty cast on them 1o use sll reason-
ahle care to prevent any fire arising from the use
of the engines. Dut is there any evidence here
that the company uniotentionally omitted to do
that which a reasonable person would have done?
To answer that question, we must look at what
# reasonnble man might anticipate or expect.
Could any mau giving a reasonsble considerstion
as would regulate reasonable men under the
circumstances, have anticipated that the fire
would bave spread beyond the fence. I have
no doubt that if a railway company were to
strew the banks with dry grass in ‘s highly in-
flammable condition, and that there was no
boundary to their property, by wall or otherwise,
and that o spark from nn engine set the grass
on fire, aud that hizhly inflammable property
was situated next to their property, and that the
fire destroyed the ncigbbouring property, that
the compnauy would be guilty of negligence. My
doubt, however, is, without having more care-
fally considered the evidence, whether the fire
was caused by the burning of the rummage, or
whether it was not causged by the bedge, on
account of the dryness of the season, being
bighly inflammable, catching fire. If the hedge
had been green, as it usually i3, it would have
prevented the fire extending beyond the com-
pany’s premises. What caused the damage,
therefore, was, I rather think, the unusual state
of the hedge. It is here that I doubt whether
there was any evidence or negligence, or, that

the company would reasonably anticipate that
damage would arise from the grass burning.
When the line was mads the company could an-
ticirate that the grass would oatch fire, but then
in ordinary weather they would snticipate that
the fire would not reach beyoud the hedge. 1If
there had been s stone wall in the place of the
fence the fire wou!d not have occurred. I hardly

* think that during this seven weeks of dry weather

the company was guilty of negligence in not re-
moving the hedge and building a stone wall,

1 quite agree with Channel, B., that when once
the company had set fire negligently to the nd-
joining premises it is no answer to say that the
damage was greater than could reasomably be
expected. If a person accidentally injures ano-~
ther he must pay for the igjury, according. to
the position of the party injured. If a railway
company negligently kills a passenger, they
‘might be bound to pay one million; and it would
be no answer te say that they expeoted poor and
not rich people to travel by the train.

Picorr, B.—I have no doubt in this case. I
agree with the judgment of Keating, J., in the
court below, and by whom the case was tried.
There wzs some evidence of negligence consider-
ing the extrnordinary dryness of the season, and
the faot that the company knew that the engines
must nessarily emit sparks. I think they were
guilty of negligence in leaving heaps of ram-
mage on the banks until they became highly
inflammable. It was a question for the jury if
the fire arose in that way. I think there was
evidence from which they might fairly conclude
that it did  When thoe fire once reached the field
it epread in two directions; it was stopped in
one direction, and it ran across the field towards

| the plaintiff's house in the other direction.

Nothing, I think, happened bat what the cora-
puny might rensonably anticipate from leaving
the heaps on the bank.

Lusa, J.—The fire arose from sparks sitting
fire to the heaps, the dryness of the seuson and
the wind caused it to spread to the hedge. The
more likely that the banks and heaps of cuttings
were to catch five, the more careful the company
ought to have been in taking precautions against
such st accident.

BraMwsLr, B., concurred.

»

PROBATE.

rickeTT v. Fignp (Wintiams & MAXErBacE
Iutervening.)

Lust Codicil—Proof of fochem wad crecution.

In prepounding a copy of u iost cadicil, it was proved by
A. & B. that such a'paper bal existed, and by C, & D.,
the alleged attesting witng 3, thatl they had signed
some paper for the dere hut were unable to say
whether it was testumentary or not.  The Court held
that in the absence of proof identifying the paper known
to A. & B., with that sizoed by C. & D., there was not
sufficient proof of the firetion and execution of the codi-
cil, and refused probate.

[19 W. R, 232.]
Charles Lone Crickett, Inte of Regent.squure,
Gray's-inn-road, died on 16th of Qctober, 1869.
His surviving issue consisted of one son. Charles
Tomkins Crickett, and two daughters, Mra. Field
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and Mrs. Makepeace. Two duly executed testa-
mentary papers were found at different times in
the depositaries of the deceased: the one bheing
a will dated the bth of March, 1862, which was
prepounded by Charles Tomkins Crickett, the
plaiutiff, and the othier being a codicil, dated the
31st of May, 1869, which was prepounded by
Mrs. Field, the defendant. Subsequently, in
June, 1870, Charles Willinms, as the duly elected
gnardian of his son, Charles Crickett Williams, a
godson of the testator, obtained the leave of the
Court to intervene for the purpose of propound-
ing & memorandum of the contents of a lost
codicil, dated the 25th of December, 1863, by
which certain bequest made by the will of 1862,
in favour of Mrs Makepeace, were revoked, and
diverted to the benefit of the son of the inter-
vener, Mrs. Williams. In consequence of this
intervention, Mrs. Makepeace and her husband,
in their turn, obtained leave to intervene, and
pleaded, in opposition to the codicil propounded
by Mr. Williams, non-execution and revoeation ;
the plaintiff also pleaded revocation for the same
purpose. No alteration of the bequests made to
Mrs. Makepeace in the will of 1862, was made
in the codicil of 1867.

The cause came con for trinl before Lord
Tenzance, on the 1Gth of November, the sole
question for decision being whether the memor-

andum of the codicil ef 1863 was or was not en- -

titled to probate. On the part of the intervener
Williams, it was proved that in 1864 the codicil
was shown and read to him by the testator, and
that, having thereupon made a note of the dis-
posing part of it, he was now able to swear to
its agreement 8o far with the memorandum be-
fore the Conrt. He had been an intimate friend
of the testator. At the time the codieil of 1863
was made, Mrs. Makepeace had, by her conduct,
rendered her father extremely dissatisfied with
her. It was further proved that the testator’s
solicitor saw the codicil of 1863 when the codieil
of 1867 was executed, and that the two codicils,
together with the will of 1862, were then taken
in his own custody by the testator, at whose
request three other intervening codicils were at
the same time destroyed.

The persons alleged to have attested the codicil
were Miss Todhunter, the téstator’s amanuensis,
and Harriet Wright, one of his domestics. Miss
Todhuuter deposed that she had signed, at vari-
ous tine, & coasiderable number of documents
for the testator; and that on one oceasion
Harriet Wright had signed n paper in her pre-
sence. She was however unable to recollect
having attested this codicil in particular. Har-
riet Wright, on the other hand, had only signed
one paper for the testator, and she recollected
that it was done on & Sunday (the 25th of De-
cember, 1863, fell on a Sunday). She was quite
unable to siy whether the testator had or had
not signed the paper before her.

Dr. Swabey (Searle with him), for the plaintiff.

Pritchard for the defendant.

H. James, Q. C., (Bayford with him), for the
intervener Willinms.

Denman, Q. C. (Inderwick with him; Make-
peace, submitted that there was no satisfactory
evidence of the existence of the codicil of 1863,

Lord PeExzance.—It has always been the prae-
tice of this Court to admit proof of the copies of
the lost wills, but it bas also invariably required
thnt there shou'd be sufficient proof of the factum
of the instrument, the onus of proving its execu-
tion and contents being cast on those setting it
up. Ia the present case, I am of opinion that
there is not proof sufficient to meet the require-
ments of the Court.

One witness remembered. that she went into a
room and signed her name to a paper for the
testator, but she was unable to give us any in-
formation from which we might gather what the
nature of that paper was; it may have been any
legal paper requiring signature. The other
witness said she had, at different times, executed
a great number of papers for the deceased, and
her only evidence calculated to assist in identi-
fying the paper signed by the other witness, was
her statement that ghe recollected the servant
being called into the room on oue ocecasion, for
the purpose of rigning o paper in their preseunce.
But this cannot be held to show that this paper
was the paper in question, or' that it was of a
testamentary character. Then, again, as to
identity, it is said that Mr. Williams and the
testator’s solicitor saw the codicil, and that they
recollecied it to have been attested by two
women. Mr. Williams also recollects the name
of one of its attesting witnesses to have been
Miss Todhunter, but not that of the other.

It seems to me on these facts, that there is
not a sufficiency of proof that the paper which
the two men saw, was the same ns that which
had been witnessed by the two women, and that
the proofs required by the Court have not heen
supplied; I must therefore pronounce against
the cedieil of 1863, aud only hold tke other two
papers to be entitled to probate.

CHANCERY.

PR1CHARD V. PRICHAED. ]
Will—Bequest—Waords—*° Principal money—Cenerel per-
sonal estate.

In & very short will the testator gave the income of his
“principal Twovey” to his , for the suppors of hew-
self and the edueation of b ildren, and at lhier death,
or on her marriage, to be divided between them, and
made no other disposition of his property. He died
entitled to snme real estate, and of personal property
worth £40,000, consisting chiefly of the value of his
shares in two businesses, but including certain lease-
holds.

Held, that the words “principal money” included his
whole personal estute, but not the pure realty.

[19 W. R. 226.]

"This wae a motion for a decree in a suit in-
stituted by the executor of the will of Charles
Henry Pritchard, to have it declared what was
included in a bequest of the testator’s ¢ prioei-
oipal money.”

The will was as follows :—

*¢This is the last will and testiment of me,
Charles Heury Pritchard. I appoint Thomas
Henry Pritchard to be my executor, and Idesire
that the income arising from the principal money
shall be paid to my wife while unwarried for the
support of herself and the education of my
children, and at her death or on her marriage to
be divided among them, and I' desire that my
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sisters Charlotte and Jennotte, who have so long
nad the charge of my mother, and have so well
learned how to secure her comforts should still
continne to have care of bor. As witness my
hand this twenty-zeventh duy of June, 1864.”

The testator died seized of real estate worth
two or three thoucand pounds, but mortgaged
to pearly its full value, and persounal estate
worth sbout £40.000, which might be classed
usfollows : (1) The testator’s shares in two busi-
nesges carried on by him in partuership, which,
uunder provisions in the parinership deeds, wera
in each case to be taken by the surviving part-
ner at a valustion and paid for by instalments,
and which ha:l been valuel at £86,6567 13s. 8d.
respectively.  (2) Cerrain leasebold premises
valued at £268. (3) Furniture, &e., valued at
£2,976 10s. (4) Shares in public companies
valued ut £65. (5) Cash st the bankers, £239
5s. 4d.; and (6) debts to the nmount of £340.

It wns admitted at the bar that the real estate
could not pasg by the will.

Ince, for the plaintiff, the executor.

Gllasse, @ C. (Bird with him), for the testa-
tor’s widow.—Unless these is some explanatory
context mouey wmeans only cash, and money at
the bankers: 1 Jarm. on Wills 8rd edit. p. 731.
Lowe v, Thomas, 2 W, . 499, 5 D. M. & G. 3156
is in point. The value of the business is not
money, though it will come to the testater’s
estate as money: Munning v, Purcell, 3 W. R,
273, 7D. M. & G. b5,

W. Cooper, for the heir-at-law,

Cole, . C., and Sargant, for the testator’s
children, were not oalled upon.

Manxs, V. C., said the rule to be applied in
interpreting the will was to ascertain the inten-
tion of the testator. The word money often
meant money in the lLouse, or at the bankers’
only. If the testator gave his *‘ready mouey™
or his ©ronney” in snch a manuer as to distin-
guivh it from his otber property, money in the
strict senso nlone passed.  Such was the case of
Manning v. Purcell, where there was a residuary
gift; and here, if there had been a residuary
gift, money only would lave passed. If the
words were not restricted to mean the testator’s
mouey in the house and at the bankers only,
they must be taken to mean his general personal
property, and the queation was between these
two interpretations.  Now it sppeared the tosta-
tor had very little money in the striet sense, and
£40,000 worth of personal property. Uonder
these circumstances, having a wife and six
children to be provided for, he made a universal
disposition of his properfy in these general
words. [Ilis Honour then read the will.]

By this will he intends to provide for his wife,
and his children are to be educated out of the
income. If he had said ¢<estate,” ¢ property,”
or *¢effects,” all his personal property would
have passed, but he had used the words * prin-

-cipal money.” What he meant was ‘¢ principal”

or ‘“capital,” and in using the word ‘‘ money”
he must have meant money or money’s worth.
The wife would therefore take the income of his
whole personal estate, and after her death or
second marriage it would go to his children.
The rule of this Court for a very long time
had been that money might mean general

property, or money in the strict semnse of the
word, and the only case against it was Lowe v.
Thomas, which, in some respects, looked very
much in Mr. Glasse’s favor. He must confess
ke could not understand that case, and he should
himself have considered that the words there
carried the general estate, though he was, of
course, boand to follow the decision. Bat in
thet ense other property, as distinet from money,
was given, and hoere the gift wns n goneral dis-
position unaceompanied by any other gift,

Ap to the real estate, he thought the testator
meant to include that also, but the Court always
favoured tiie heir, and there were nn words ap-
plieable to real cstate. The same favour was
pot shown to the next of kin .as to lenseholds,
and he therefore decided. though mot with so
much confidence as he did with respect to the
other personal estate, that the leaseholds also
passed by the will.

Sgatex v. TWyYFoRD.

Mortgegur and mortqagee—DPrincipel not to be called in for
a term-—Default in payment of inlerest—KErecution not
stayed. !

Where default having been made in payment of intorest,
mortgazes has recovered judgment forthe amount of the
priveipal and interest, and a bill is filed to restrain
exeention and for specifie performance, on the ground
that the mortgage deed is not in accordance with the
terms of a previons agreemnent, which provided that the
prineipal sheuld ot be ealled e for a term still nnex-
pired, sn dnjnnetion will e refused except on the terms
of i mountt recovered being paid into eourt, since, if
a elause in accordaneys with that provision in the agree-
meut had "been inserted in the deed, it would, a8 a
matter of course, have macds the not ealling in of the
principal conditions]l on the punctual payment of
interest.

{19 W. R. 200.]

This wrs s motion to restrain the defendant
Simson from proceeding to issus execation under
a judgment recovered by him under the following
circumstances :—

At tne date of the agreement hereafter men-
tioned, the defendant, A. 8. Twyford, was owner
of a leasehold cottage and premises at Wimble-
don, beld by him on a lease for twenty-eight
years from the 25th of December, 1863. Byfan
agreement dated the 24th of April, 1868, the
plaintiff agreed to purchase this cottage at the
price of £500, and to take an assignment of the
lease, and the defendant Twyford agreed to ad-
vance £400, part of the purchase money, on
mortgage of the premises, and further ngreed
that this sum of £400 should not be called in for
five years, though the plaintiff was to have the
option of pnying off the same at any time on
giving six mouths’ notice.

By deed, datod the Oth of May, 1868, the pre-
mises were accordingly assigned to the plaintiff
for the remainder of the term; and by another
deed of the same date, made between the plain-
tiff of the one part and the defendant Simson of
the other part, the plaintiff, in consideration of
£400, then paid by Simson to Twyford, morgaged
the same premises to Simeson, the deed contain-
ing the usual covenant for payment of the prin-
cipal within six months, and for payment of
interest every 256th of March and every 29th of
September, until the principal should be paid,
and providing that, in case of default, the
mortgagee might enter and take possession, but
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containing no provision thatthe principal should
not be called in for five years,

On the 12th of August, 1870, default having
been made in paying the xnterest due on the
previous 25th of Mareh, Simsou issued s writ
against the plaintiff, claiming £409 15s. 104 for
principal and interest then due, and £2 16a. for
costs; and on the 17th of November, 1870,
judgment waz given in his favour for those
amoeunts.  On the 1lst of December, 1870, the
plainiiff filed his Dbil! against Twyford and
Simson, praying that Simsen might be restrain-
ed from issuing execution; that Twyferd might
bé decreed to specifically perform the sgreemesnt
of the 24th of April, 1868, and that, if necessary,
the mortgage deed might be rectified.

On the part of the pluistiff it was contended
that the defendant Twyford had acted as his
solicitor in all these transuctions, and was bound
consequently to see that the mortgage deed con-
tained the stipuiation agreed wupon, that the
prizeipal money should not be called in for five
years. The plaintiff further alleged that he Lad
executed the deed without any perusal ov ex-
plapation of its contents. On this point therc
was a direct conflict of testimony.

t sppeared from the evidence that, besides
falling to pay the interest punctually, the plain-
tiff had neglected to pay the ground-rent due to
the superior landlord until great pressure had |
been put upon him.

Willeock, Q. C., and Terrell, for the plaintiff.
-—~The defendant l‘w.yfold was plainly the soliei-
tor of the plaintiff, and Dbound to protect his
interests. The. action was founded on a cove-
nant which ought not to huve been introduced
into the mortgage deed.  Asthe judgment ought
never to have been obtalued, it is not incum-
bent on the plaiutiff t¢ pay the amount recover-
ed into court.

Kay, Q. C.,and E. 7. Holland, for the defen-
dant.—Supposing that the clause contended for
had been inserted. it would, .of course, have
been in the usual form, which provides that, if
the mortgagor makes no defaunlt in paying
interest, the mertgagee will not call in the money
for a certain period: Davidson’s Precedents,
vol. 2, pt. 2, p. 539. Here defaunlt has been
made, so that the mortgagee can no longer be

restricted in the exercise of his rights, See
Fdwards v, Martin, 4 W. R. 219, 25 L. J. Ch.
284 ; Burrowes v. Au'ollm/ Jo. & Lat. 521 ; Ex

parte Rigaold, 3 Deae. 151, Again, this dcfeuce
should bave been pleaded in the action as an
equitablie pleas also the plaintiff has been guilty
of delay in filing his bill,

Willeock, ia reply.——Aun equitable plea cannot
stang, unless thecourt of law can work out all
the equity, connected with the case: Kerr on
Injunctions, p. 27. As to the defendant to an
action pleading an equitable plea thereto, and
its effect on bis right to an injunction to restrain
that action, see Waterlow v. Bacon, 14 W. R,
8565, L. R. 2 Bq. 614.

Bacox, V.C., sajd that he regretted the con-
flict of evidence, but that, in his view, it would
not be necessary for him to decide which evi-
dence was the more credible. His decision
turned on the terms of the agreement. A
mortgage had been executed; an action had

been brought, and judgment recovered for the
principal and interest due on that mortgage
geourity ; and a bill had been filed to restrain
the meortgagee from issuing execution aund to
enforce specific performance of the agreement.
Assuming that the plaintiff was entided to
specific performance, and that, under a decree
to that efisct, n veference had been made to
chambers to setile the mourtgsge deed in accord-
ance with the dgreement, tlm deed, a8 so scttled,
would of course have been in the usual form,
and the stipulation that the prineipal money
should not be c¢alled in for five vears would have
heen worded in such a way as enly to Lind the
mortgages so-iong as the mortgagor punctually
peid the inter No eases were wqun:’d to
prove that the faiinre of awertgagor to ohserve
his eovenants would relense the mortgagee from
restrictions which were couditionsl ou the ob-
servauace of those convenants.  This was n very
strong cave.  The recurity was a smull house,
held for a short term, and subjcet to o heavy
ground vent. The safety of the wortgagee
required puuctual payment of the interest.

CAccording to the argument at the havr, tliec mort-

gagee was to be utterly at the wmercy of the
mortgazor, who might at any time fuil to pay
the ground rent, and cause tha forfeiture of the
| lease. Iad there been n decree for specifio
performance, no such provision as thut cculd
have been inserted in the decd. Tt scomed to
Iiim that the facts, appearing in this suit, might
have becn plerded as an equitable piea to the
action ; and, theugh there wus great weight in
the argument that possibly a eourt of law could
not on that plea work the complete justice sought
to be obtained by the bill, yet be was clearly of
of opiuion that in that case the plaintiff ought at
least to have filed his billearlier.  No injunetion
would he grinted except on the terms of the
plaintiff paying into court the whele amount
which had heen recovered on the judgment.

IRISH REPORTS.

MMON PLEAS.

MoManon v. InisH NomTe WosEERY RAILWAY
CoMpaxy.

Jurisdiction of Civil Bill Cowri—Costs-—Commons Low
Procedure Act, 1356 (¢ Iveland) (19 & 20 Vie,,1e.§102), 5.
ide” — Eailway Compony-—** Cuuse of action.”

Section 97 of the Cominon Law Procedure Aet, 1856 (Tre~
land), enacts that < if in any action of ¢ ontract,
where the parties reside within the jurisdiction of the
eivil bill court of the county in which the cause of
action las arisen the plaintiff s!nll recover less than
£20,” he shall not e entitled to

Held, that o 1 ailway company “rusulw
in which it has a ticket office.

Held furthu that ‘“eause of action” means
of action,’” and therefore, where a contract nade *
county C. was broken in county M., in which “‘
plaintiff and defendant resided, that the eause of arton
did not arise in county M. within the meaning of s¢tion
97 of Common Law Procedure Act (Ireland) 1856

(19 w. g 2121
Motion by way of appeal from the tuxﬁtmﬂ of

in every county

“~entire causs

‘sosts in this suit, that the taxation of plaintifi’s

costs might be revwwed and that plantiff might
be disallowed any costs of the poocedings in
this cause. The action was brousht in the Court
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of Common Pleas upon a contract made in the
county of Cavan, and broken in the county of
Monahan, in which the plaintiff resided, and
where the defendants had a ticket office. At the
trial the jury returned a verdict for the plaintiff
for £50, which was subsequently reduced by the
court to onc shilling.

Walter Boyd, in support of the motion,—There
are two questions in this case, beth of which de-
pend on the construction of seotion 97 of the
Common Law Procedure Act, 1857.% First, do
the parties ¢ reside” wich the same civil bill
jurisdiction ?  Secondly, did the ‘‘cause of
action” arise in the County of Monahan? As
to the first, the plaintiff ndmittedly resides in the
county of Monahnan. The defendants bad a
ticket office in that county, which is a sufficient
residence for the purposes of the section: Evans
v. Great Southern and Western Railway Com-
pany, 5 Ir. Jur. 0. 8. 329. Sccondly, *‘ caunse of
action” means that which gives the plaintiff a
right to be in court, . e., the breach which took
place in the county Monahan: Betham v. Fernie,
4 Ir. . L. 92; Powell v. Allantic Stcam Dacket
Company. 10 1. ¢, L. L. App. xivii.; Aston v.’
Tiondon & North Western Roilway Company, 16
W.R. 694, I. R. 1 C. L. 604; Jackson v. Spiltal,
18 W. R. 1162, L. R. 5 C. P. 542. Sichel v.
Borch, 12 W. R. 348, 2 H. & C. 9564, was decifled
on the grounds that defendant was a foreigner,
and Pigorr. B., expressed doubts though he
acquiesced in the decision. In Crowder v. Irish
North Western Railway Company, I. R. 4 C, L.
371, no judgment was given.{

Purcell, Q. C., and Wilson, opposed the mo-
tion.—A railway company resides where it
carries on its businesy, but that is its general
business : Jn re Brown v. London & MNorth
Western Railway Company, 11 W, R. 884, 4 B. &
8. 326; Shiels v. Great Northern Railway Com-
pany, 9 W. R. 739, 30 L. J. 831; Shelford’s

- Leow on Railways, 14. Cause of action means
entire cnuse of action. IHurley v. Lawlor, 6 Ir,
Jun. 844 : Hernaman v. Swmith, 3 W. R., 208,
10 Ex. 659 : Borthwick v. Walton, 3 W. R, 208,
15 C. B, 501 ; Aris v. Orchard, 9 W. R. 106, 6
H. & N. 160.

Walter Boyd, in reply,
* Cur. adv, vull,

Moxamay, C. J. (after stating the manner in
which the case came before the court.}—The
question we bave to dotermine is whether the
plaintiff is entitled to any costs. It is necessary
to ask whether the plaintiff reside within the juris-
diction of the civil bill court in which the cause
of action has arisen. First, as to residence, the
plaintiff does, no doudt, reside within the juris-
diction. Does the railway company do so? The
question has arisen, and been decided many years
singe, whéther a railway cempany resides where

Section 97 of 19 & 20 Viet., ¢. 102, enacts that, < If in
ANyaction of contract . in the superior courts

- where the parties reside within the jurisdiction of
the exj] ill court of the county in which the cause of
action 4 arisen, the plaintift shall recover . . . less
than £2° 77 “the plaintiff shall not be entitled to auy
costs unley ghe judge certify,” &c., &e.

*‘Tl“’ JUagpents in Crowder v. Irish North Western
R”}Z{”"!/ Congany are to be found in the report of the
case in17 W. h §p4.  The jadgments are not given in the
report of the casy in I R, 4 C. L, 371

| the civil bill jurisdiction?

it hasa ticket office. In the Civil Bill Act of 1851
(14 & 16 Vict. ¢. 67) there is a preoisely similiar
gection to this. The question first arose in the
Court of Bxchequer in Evans v. Great Southern
Raitway Company, 5 Ir. Jur. 8329, In that case
the question arose on the Act of 1851. It was

- there decided that the railway company having

ticket-offices upon the lino within the county,
bad a sufficient residence there within the terms
of the Act to enable the plaintiff to have pro-
coeded against by civil bill within that county.
A question arose whether this decigien would
apply under the Common Law Procedure Act of
1856 in a case in this court, I’ Arey v. Hastings,
10 Ir. C. L. App. xxiv. It was there held that
the new section must have the same construction
as that of the former Act. There hns been a
more recent case in the Court of Exchequer,
where it was admitted that the parties resided
within the same jurisdiotion, the only question
being whether the cause of action arose in that
jurisdiction: Enrright v. Kavanagh, 16 1. C. L.
142, The uniform course has therefore been
such as hng been stated: But it was argued
that the decisions were different in England: and
In Re Brown v. London & North Western Rail-
way Company, 4 B. & S. 526, was cited. The
words of the English Act are different (9 & 10
Vict. ¢. 95.) Therefore we adhere to the uniform
course, and hold that the company, baving a
ticket-ofice in the county of Monahan, have n
sufficient residence within the meaning of the
seotion.

But what is necessary in ovder that the cause
of action shouid he cousidered a9 arising in
It is sufficient
that the breach should be committed there?
This question avose in Hurly v. Lawler, 6 Ir. Jur.
844. This was an action for maliciously saing
out n judge's tiat, and was decided on the
ground that the entire cause of action should
arise within the jurisdiction in order to entitle
the plaintiff to costs. That oase had been fol-
lowed since in this country in Crowder v. Irish
North Weatern Rutlway Company, Ir. R. 4C. L.
371. Tt wus objected that the judges gave no
reasons for their decision in this case.® They
did decide the case, nud it is an express decision
upon the point, We say that the decision is
right. In England it has been held that in
order in serve a process without the jurisdiction
it is only necessary that part of the cause of
action should necrue within the jurisdiction. In
Jackson v. Spittall, 18 W, R. 1162, L. R. 5 C. P.
6542, this very question was considered in an
elaborate judgment. It was decided on this
ground, that the Common Law Prccedure Act
is not an Act giving jurisdicgion to tbe Court.
The lourt Las inherent jurisdiction. T¥#e Act
merely relates to practice and procedars, and
therefore ought to get a liberul construction to
bring such cuses within its jurisdiction., BDut
the civil bill courts got their jurisdiction from
Act of Parlinment. Thereforo we think this
case is distinguishable, and we will hold to &
number of dccided oases in refusing thia ap-
plication.

Morris & Lawsox, J. J., concurred.

No rule.

¢ See note wnte
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UNITED STATES REPORTS.

Before U. 8. Commissioner GEorar Goruam, Esq.

Reported for the Law Journal by F. W. Macponawp, Esq.,
Barrister-at-Law.

IN THE MATTER OF THF APPLICATION OF THE
CANADTIAN GOVERNMENT FOR THE EXTRADITION
oF THOs. PRIMROSY, A FUGITIVE FROM JUSTICE.

Iztradition—RoUbery—Holding accused without process—
Proceedings before U, S. Commissioner—Questions of fact
Jor jury—~Reasonable and probable cause— T'rialby foreign
courts.

Ou the 1st day of April, 1870, at Westminster, Ontario,
one Jolin Smith was assaulted and robbed by Thomas
Primrose and others. Primrose fled, and was, on the
9th day of August, 1870, arrested in Buffalo, and imme-
diately thereafter brought before Judge Burrows, on a
writ of habeas corpus, and his discharge asked for, on
the ground that he was defained without legal process.
He was, however, held under this writ until the 27th
day of December, 1870, on evidence being adduced that
an application was being made by the Canadian Govern-
ment for his extradilion ; and on that day, a mandate
for his examinalion having arrived from the President,
the writ was discharged, and prisoner taken into the
custody of the United States Marshal, on a warrant
igsued by United States Commissioner Gorham.

Certified copies of depositions taken in Canada were filed
with the Commissioner, and evidence adduced pro and
CON.

Held by Commissioner : 1. That his duty was merely that
of a commitiing ma rate, and that he had only to
cnquire whether thare was prouable cause to believe that
the crime of robbery had been committed, and that
accused comnmitted the erime.

. That questions of fact were the exclusive province of a

[

Jury.

. That the fact that Primrose, if held for extradition, is
to he taken away to be tried in the courts of a foreign
country, ought not to influence his decision one way or
the other.

. That he had entire confidence that aceused would re-
ceive a fair taial in Canada : to suppose otherwise would
be unjust and discourteous.

. That the Extradition Treaty should Ve construed libe-
rally und fairly to the prisoner; and while every reason-
able oprortunity should be given to the foreign power
seeking the ben of the treaty, the prisoner should not
be remanced for trial unless there be a primeu facie case
against him, which is not overborne by the evidence
adduced on his part.

{Buffalo, U.8., Dec. 20, 28, 1870.]
The prisoner, Thomas Primrose, was charged
with having, ou the eveuing of the 1st day of

April, 1870, nt Westminster, county of Middlesex,

Qatario, in company with others, assaulted and

robbed one Johu Smith, and of being accessory

to the murder of one John Dunn. Jle was
arrested in Buffalo in August last; and was
subsequently brought betore Judge Burrows, of
that city, on o writ of habees corpus, and his dis-
charge asked for, on the ground of illegal deten-
tion, nn process having been jesued for Lis arrest.

But in vicw of an spplicatien having been made

tor his extradition by the Canadian Government,
and evidence ng to that fact being given, he was

from time to time remanded to jail, to await the
mandite from the President for his examination
befere a United States comrmissioner; which
mandate subsequentiy arriving, addressed to
United States Commissioner George Gorham,
informations were thereupon laid before the
commissioner, charging the said Thos. Primrose
with the said offences of robbery and murder;
and the commissioner issued his warrant, ad-
dressed to the United States Marshal, command-
ing bim to take the said Primrose into his cus-
tody upon the said charges, and bring him before
the said commissioner for examination thereon.
The above facts having been made appear in a

'S
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return to the said writ of habeas corpus, the
same was thereupon discharged, and the exami-
nation of the said Thomas Primrose, upon the
charge of the robbery of one John Smith, was
then proceeded with before the snid commis-
sioner, counsel for claimants declining to offer
evidence upon the charge of murder.

The following copies of the original informa-
tion, taken before Lawrence Lawrason, Esq.,
police magistrate, at London, and warrant issued
thereon, duly certified to be true copies by the
said police magistrate, were filed with the com-
missioner on behalf of the ¢laimants:

Canava, } I, Lawrence Lawrason,
Provingce of Ontario, | of the City of London, in
County of Middlesex. hhe County of Middlesex,

To wit. J in the Province of Onta-
rio, and Dominion of Canada, oue of Her Majesty’s
Justices of the Peace in and for the said County,
do hereby certify that the paper writing annexed
bhereto, and wmearked A, is a true copy of the
original information or deposition, taken before
me, by John Smith, on complaint against Thomas
Primrose and others for the crime of robbery:
and 1 further certify that upon the laying of such
information or deposition, I did issue a warrant
for the arrest of the said Thomas Primrose and
others therein mentioned : and I certify that the
paper writing hereto annexed, marked B, is a
true copy of the warvant so issued by me as
aforesaid, and that the same was duly delivered
into the hands of Thaddens VanValkenburgh, a
constable for the said County. to be by him exe-
cuted according to law: and I further certify
that the said original information or deposition
is in my possession, and that the said constable
has the said original warrant. And I also cer-
tify that the annexed copies of deposition and
warrant ave hereby properly and legally authen-
ticated, so 08 to emable them to be received in
evidence, in the tribunals of Canada, of the
criminality of the person chorged therein of
robbery.

Given under my hand, at the City of London,
in the Provinee of Ontario, and Dominion of
Canada, this 26th day of September. A D. 1870,

(Signed) L. Lawnason,
J.P. & P AL
and further certified by the principal dipiomatie
or cousular officer of the United States resident
in Canada, as follows:

I, William H. Calvert, of
Province of Qudbee, \ the City of Montreal, Domi-

City of Montreal. ) uion of Canada, Vice-Con-
sul-General of the United States of Amerieca,
and being the principal diplomatic or consular
officer of the United States of Americh at pre-
sent residing in Canada, do hereby certify that
Lawrence Lawrason, of the City of London, in
the County of Middiesex, Province of Ontario,
and Dominion of Canadae Esquire, was, on the
first day of April, in the year of our Lord
1870, aud from that time up to the present has
continued to be, and still is, a Justice of the
Peace in and for the County of Middiesex, in the
said Province of Ontario, and, as such Justice of
the Peace, was and is duly authorized to hear all
complaints of felony and misdemeanor, and take
informations, and grant warrants thereon: and
I do hereby further certify that he is by the laws

CANADA, %
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of Canada anthorized to sign and issue such
warrants as such Justice of the Peace. And I do
further certify that the annexed copies of infor-
mation or depositions, warrant and certificate,
are properly and legally authenticated, so as to
entitle them to be received in evidence, in the
tribunals of Canada, of the criminality of the
person charged therein of robbery. And I do
further certify that the signature, L. Lawragon,
to the annexed certificate, is in the proper hand-
writing of him the said Lawrence Lawragon.

Given under my hand and seal of office, at the
City of Montreal, in the Provinee of Quebee, and
Dominion of Canada, this fifth day of Oct. 1870,

(Signed)  Wwx. H. Canvamm,
Vice- Consul-General.

Bvidence was addnced on the part of both
claimants and prisoner. On the part of the
former it was proven that on the evening of the
I1st day of April, 1870, one Johwr Smith was
at a tavern, kept by one Lively, at Westminster,
in the county of Middlesex, Ontario, in company
with a pensioner named Dunn, who had that day
drawn his pension-money. The prisoner and
several other persons, charged as his accomplices
in the subszquent rvobbery, were also there,
drinking with Smith and Duon, according to
Smith’s evidence, who says that about half-past
seven o'clock that evening he started to go out of
the tavern, and was followed by the prisoner, who
insisted upon seeing him (S8mith) home; that
after he had proceeded about three rods from the
door of the tavern, he was caught from behind
and pinioned; that prisoner raised his (Smith’s)
arm, and forced it back so as to cover his mouth,
bending his head back; he ways he was also
struck on the head with something; his pockets
were then searched, and some money and articles
extracted therefrom. Upon regaining an upright
position, he recognised prisoner, who gtill had
hold of his arm. After being robbed he was
allowed to go at liberty, and at onee made his
way to the London/police station, and there stated
to the chief’ that he had been robbed at West~
minster, and was afraid Duun would share the
same fate. The chief declined interfering in the
matter, as Westminster (which is divided from
London by Clarke’s Dridge) was not within his
juarisdiction. A man named Hughes testified that
he passed Lively’s tavern at six o’clock on the
evening in question, and saw prisoner and Smith
there, as also those charged as prisoner’s ascom-
plices. The chief of the London police corrobo-
rated Swmith’s evidence as to the complaint made
by him, aund further stated that Smith, although
he appeared to have heen drinking, told a straight
story. This, together with evidence that prisoner
had not been seen in London or thereabouts since
the robbery, closed the case of claimauts.

The defence set up was, that Primrose was
not on the Westminster side of Clarke’s Bridge
from five o’clock until half-past nine o’clock on
the evening of the first day of April, and therefore
sounld not have committed the offence charged,
A man named Gagan stated that he was with
prisoner on the London gide of the bridge all that
time; Albert, a brother of prisoner, gaid he saw
Glagsn and prisoner on the London side of the
bridge that evening; and Edward Primrose,
another brother, stated that he was a brakesman
on the Great Western Railway, and that on the

W L

day in question his train (a construction train)
arrived at London from Windsor about four
o’clock, p.m., and on going on to the platform of
the station he met his brother (the accused) and
Gagan, and remained with them until half-past
eight o’clock, p.m., with the exception of an
interval from a gquarter past five o’clock to six,
p-m., when he was at tea. Other evidence was
adduced to show that Smith was not at Lively's
when the alleged robbery took place. On this
evidence rested the case for the defence.

In rebuttal, counsel for claimants produced
the conductor of the train on which Edward
Primrose was brakesman, and he testified that
on the day in question he started from Windsor
with his train at 10.50 a.m., and did not arrive
at London until 8.25 p.m.; and that Edward
Primrose was with him on said train all that
time, as one of his brakesmen. He also pro-
duced his time-hook (kept by all conductors), in
which eniries were made each day of the depar-
ture and arrival of hig train at each station,
which bore out his testimony, and in which
Edward Primrose’s name was entered as brakes-
man on the day in question.

This closed the evidence on both sides, the
taking of which had extended over several
months, and on the 20th December last the cage
was argued before the said commissioner.

J. Cook, of Buffalo, counsel for the prisoner,
moved for his discharge :—

As to the fact of the robbery having been
committed, the claimants must rely altogether-
upon the evidence of Smith; and such being
the case, Smith’s evidence was contradicted in
s0 many particulars by the evidence on the part
of the defence, that it was unsafe to place im-
plicit reliance upon it, The facts disclosed
raise a very strong sugpicion, if not presumption
that Smith had robbed his friend Dunn, and in
order to avert suspicion had accused the prisoner
and other parties of the crime alleged.  The
commissioner must be satisfied, first, that an
offence had been committed; second, that Prim-
rose is the guilty party. The evidence produced
ou the part of the defence prove a complete
alibi, and a sufficient doubt is raised as to the
guilt of prisouner to entitle bim to a discharge. If
the commissioner shounld find against the prisoner
he does not simply commit him to the courts of
the United States, as a proper case to be pre-
sented to a grand jury of said courts, but his
decision is of wvastly more importange, as he
would commit him to be taken to a foreign land,
to be dealt with by straungers, amongst whom
might be one who might regard his own safety as
depending upon a conviction of the prisener. If
prisoner i¢ extradited upon the suspicious testi-
mony of Smith, uncorroborated as it is, where
ig the protection which the Governmont of the
United States guarantees to those who are enti-
tled to it 2—for it hag been well observed, that if
this doctrine were to prevail, the liberty and
character of every man in the coantry would be
placed at the mercy, not of the examining magis-
trate (for he would have to assumo that he had
no discretion), but of any corrupt and infamous
individual who might think proper to make a
positive oath that a felony had been committed
by the person whom he accused. The commis-
sioner is to judge of the credit to be given to the



April, 1871.)

LAW JOURNAL.

[Vor. VIL, N. 8.—111

U. S. Rep.]

In tae Marrer oF Tromas Priuvross, &c.

{U. 8. Rep.

witnesses who are produced to sustain the charge,
and it is his duty to discharge the accused unless
he is entirely convinced that there has been s
prima facie case made out against him.

. W. Hacdonald, of the Ontario Bar (who was
allowed to conduct the case for the claimants by
"the courtesy of the Commissioner and counsel for
prisoner), for claimants:

The evidence of Smith is correborated in every
particular by witnesses produced on the part of
the claimants, except a3 regards the actual com-
mission of the offence, of which he is the only
one who can give evidence, With regard to the
alibi attempted to be proved, that was most effec-
tually disposed of by the evidence of the conduc-
tor of the train on which Edward Primrose was
brakesman ; and as the evidence of the witnesses
for the defence all point to the same day, itis
evident that they are speaking of a day other
than the first day of April, or are committing
wilful perjury.

The Extradition Treaty provides that the pri-
soner shall be extradited on such evidence of
criminality as, according to the laws of the State
of New York, would justify his apprehension and
committal for trial: 1st vol. Brightley’s Digest,
p. 270, sec. 7; 6 Opinions of Attorney-General,
207; 14 Howard’s Supreme Conrt Rep. 198, 144;
3 Wheeler’s Cr. Cases, 482.

The rule of evidence is prescribed by the
Treaty : 4 Opinions of Attorney-Gen., 830, 201.
If, after the examination of complainant and
witnesses on both sides, it appears that an offence
hag been committed, and that there is probable
canse to believe the accused guilty, the commis-
sioner must commit for trial: Hev. Stat. N. Y.,
p- 709, sec. 25; Barbours’s Cr. Law, 567.

The true enquiry is, whether the whole evi-
dence has furnished reasonable and probable
cause for believing that prisoner is guilty of the
alleged crime or offence. If it does, he should
be committed : 1st vol. Arch. Cr. Pleadings, 45,
note. Wheun the commissioner or magistrate is
convinced that the facts as proved do not furnish
probable cause for believing prisoner gailty, he
ought to discharge him; but, on a question of
facts entirely, if he should have a reasonable
doubt, he ought to commit priconer for trial, as
it is the province of a jury to decide questions
of fact. But if not entirely satisfied that pri-
soner is guilty, yet if the circumstances proved
are positively suspicious, and such as to render
bis guilt probable, and the crime be an indict-
able offence, he should commit: Swan’s Jus-
tice, 482; 1 Buryr’s Trials, 11, 15; 4 Dallag, 112.
That degree of evidence is not required which
would be necessary for the conviction of the
party. The commissioner must ascertain whether
there is reasonable ground to believe that the
party accused may have committed the crime:
Barbour’s Cr. Law, 565. "

It must be proved, lst, that an offence. has
been committed; 2nd, that it is within the
Treaty; 8rd, that there is reasonable and pro-
bable cause to believe prisoner guilty.

1st. The offence charged is robbery. As to its
commission, we have the depositions taken at
London before the police wagistrate there, pro-
perly certified, &c., which are in themselves
evidence of the fact that a crime has been com-

mitted, and that the accused is the person who
committed the same: 1 vol. Brightley’s Digest,
2705 2 Ib. 184, 'There is also the evidence
adduced on the part of the claimsnts, which is
positive.

Znd. The crime charged is robbery, and is
within the Extradition Treaty.

Ard. The evidence, 2s a whole, furnishes rea-
sopable and probable causge suflieient to warrant
the commitial of the scoused for trial. Before
the commissioner can come to the conclusion to
diseharge the prisoner, he must be satisled that
the case made out by the claimants is so entirely
displaced by the evidence on the part of the
defence, that there can be no doubt of the inno-
cence of the accused.

The defence set up is purely an alid?, which
must be stristly proved in the face of the evi-
dence on the part of the prosecution, and raust
be so overwhelming in all its parts as at once to
carry conviction with it. Is it so in this case 27—
or rather, is hot the ¢libi so completely met a8 to
fall to the ground ? There iz an evident attempt
to get in false testimony to sustain the theory of
the defence. If proved false in part, does not
suspicion attach to the rest?

There is no process to compel the attendance
of witnesses, and it is a difficult matter to induce
parties to attead in a foreign country to give
evidence, the natural inclination of parties being
to refrain from giving evidence against neigh-
bours. The eclaimants have experienced this
difficulty in this matter.

It is ridiculous to suppose that Smith should
endeavour to throw suspicicn on prisoner, and
atthe same time state that so many persous were
at Lively’s, any one of whom could disprove his
allegations if untrue.

No evidence of good character was adduced on
the part of the defence. '

As to conflicting evidence, &q., gee In re Ben-~
net G. Burley, 1 U, C. L. J., N. 8., 46, 48, 49,
650; Ex parte Martin, 4 U. ¢, L. 1., N. 8., 198;
Regina v. Reno § Anderson, 1b. 815, 321.

When the court enters upon the consideration
of evidence for defence, & trial of fact has begumn,
and it is the peculiar province of a jury to deter-
mine questions of fact. 1If the prosecution make
out & good, prima facie case, and evidence on the
defence throws doubt upon it, it is the province
of a jury to pass upon it.

It is certainly due to the citizens of the United
States that they shonld be protected against
murderers, and those who attempt to commit
murder, and against pirates, robbers, &e., and
that these men should be extradited on the de-
mand of a foreign government, where the crime
was committed, and tb;r-a punisked.

Grorar Gorzanm, U. 8. Com.-—The prisoner’s
extradition was asked for upon two charges, one
of murder and the other of robbery, both at
Westminster, Province of Ontaric, and Dominion
of Canada. The person murdered is said to have
been John Dunn, and the robbery was from the
person of John Smith, and both deeds are alleged
to have been done on April 1st, 1870,

Agide from the complaint made before the
Canadian magistrate, and the warrants issued
thereon against this prisoner, there is no evidence
to warrant me in holding Thomag Primrose upon
the charge of murder; and as that is vot suffi-
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cient, he is discharged from custody upon that
charge.

Upon the charge of robbery, a long and ex-
haustive examination has heen had, and every
- faeility afforded both to the British Government
and to the prisoner,

It i not necessary to review the testimony ai
length. Smith, the complainant, was produced,
and swore positively that he was robbed, as
charged, by Primrose, on the evening of April
1st, 1870 ; and the defence offered is, that at the
hour when the crime is alleged to have been
committed, Primrose was in Londop, and so far
from the scene of the robbery that its commia-
sion by bim was impossible. The prisoner’s
brother, a brakesman on a working train of the
Great Western Railway, testified to having left
his train at London, at the elose of work, about
four o'clock in the afterncon of April 1st, and
having been in company with prisoner nearly
all the time after that, until nine o’clock in the
evening, and that one Gagan was with them;
and Gogan is produced, snd makes a similar
statement. A young boy, ancther brother of the
prisoner, testified to seeing the prisoner and
Gagan and Edward Primrose in London, as
detailed by Edward.

If these statements be true, Thomas Primrose
did ot commit the erime; but I am not satisfied
of the truth of these stories.

The prosecution have produced the conductor
of the train upon which Edward Primrose was
employed, and he has shown his time-beok (kept
by sl conductors); nnd 1 am satisfied that on
the fivst of April Edward Primarose did not reach
Londen till nbout eight o’clock, and that either
he and Gagan and the lad are misiaken in the
day of which they speak, or have committed
wilful perjary. Smith, too, is borne out in his
statements by other witnesses, who swore to
seeing prisomer at the place of the alleged rob-
bery about the time in question.

My daty is simply that of a committing magis-
trate, and I am only to enquire whether there is
probable cause to believe that the crime of rob-
bery has been committed; and if so, whether
there be like canse to believe that the prisoner
committed the erime. I am not to try issues of
fact: this is the exclusive province of a jury,
with which I have neither the right nor the
inclination te interfere,

The fact that if held for extradition, the pri-
soner is to be taken awsy from this country, to
be tried in the courts of a foreign power, onght
not to influence my decision one way or the
other. Ihave entire confidence that the aceusged
will receive a fair trial in Canada: to suppose
otherwise woule be nujnst and dizcourteous.

The Extradition Tresty should be construed
libsrally and faixly to the prisoner; and while
every reasonable opportunity should be given
the foreign power seeking the benefit of the
Treaty, the prisoner should not be remanded for
trial unless there be a prima fucie case against
him, which is not overborne by the evidence
adduced oun his part.

In this case I cannot have any doubt but that
had the crime been committed in my own conn~
try, any magistrate would deem it his duty te
commit the prisoner to await the action of &
grand jury; and, entertaining such views, I

cannot deny the application of the British Go-
vernment.

The prisoper will therefore be recommitted to
the custody of the Marshal, to awuit the granting
af & warrant of extradition by the President.

SUPREME COURT OF PENNSYLVANIA.

GarraRD v. Happuw.

Where a blank in a note had, after signing and delivery by
the maker, without his consent, been filled so as to
increase the amount, and not be detected by inspection,
held, that the maker was answerable for the full face of
the note, as altered, to any bona fide holder for value in
the usnal course of business.

Opinion of the Court by Tromesox, C.J , Jan.
3rd, 1871.

There could be no question but that the altera-
tion made in the note in this case would avoid it
as between the maker and payee, the consent of
the latter to it being wanting, and there being
neither an implied or express authority for
makiog it.

But how is it with the plaintiff, an innocent
holder for value, in the usual course of business?
There was a blank in the body of the note (a
printed note) between the words ““one hundred”
and  dollars,” when the maker signed and de-
livered it. The payee afterwards filled the blank
with the words “ and fifty,” which made the note
read ¢ one hundred and fifty,” instead of ¢ one
bandred,” the sum for which it was drawn. In
this conditicn it was taken by the plaintiff, with-
out the least grounds existing for any doubt of
its entire genuineness. ¢ By inspection of the
note,’” says the learned judge in his opinion on
the veserved question, * the most skilled expert
would have failed to detect any alteration in its
make.”” There was no difference in the band-
writing between the words added and those
which preceded them; no difference in the ink,
and no crowding of words, to put the most care-
ful man on inquiry, or to raise a suspicion that
all was not right. The note thus clear on its
face, was taken on the credit of the drawer, and
now shall he be discharged from its obligation by
reason, or on account of his own negligence in
delivering a note that invited tampering with?
He could have saved al) difficulty by scoring the
blank with his pen. It would have been impos-
sible almost to have written all this without
leaving traces of the alteration, In that case a
purchaser of the note would take it at his own
risk. This isg, therefore, one of the cases in
which it is & maxim, that ¢¢ where one of two in-
nocent persons must suffer, he shall suffer who
by his own acts occasioned the confidence and
the loge.”  Story, Eq, ss. 387. < If a bill or
check be drawn in so careless a manner as
thereby to enable a third person to practice a
fraud, the customer and not the banker must

ear the Joss.” Chitty on Bills, 8. 6; Byles on
Bills, 382; 22 ¥ng. L. & Eq., 5165 31 Barb.
100; 41 Ib. 466. <« A party who entrusis
another with his acceptance in blank is respon-
sible to a bona jide holder, although the blank be
filled with a sum exceeding that fixed as a limit
by the acceptor. Though the filling of the blank
in violation of the agreement of the parties be a
forgery, the acceptor is estopped from setting up
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the fact.” 7 &mith (N. Y. Rep.) 53{. Denjo, J.,
in delivering the opinion of the Court of Appeals
in this ecase says, among other things, * the
principle which lies at the foundation of thess
getions, I think, is that the maker who by put-
ting his paver in ecirculation has ivvited the
pubiic to receive it of any ena having it in
possession with apparent title, is estopped to
urge the aciual defect of title agaiust & boua jfid
holder.” 'The doctrine of the poins is ably ¢is-
cussed by the learsed judge, and the cnses
tonching the subject are noticed and discussed.
The doctrine i3, however, but an elaboration of
& great principle of justice, that if one by his
sct, ov silence, or negligence, misleads another,
or in any manner affucts a transaction whereby
an inaocent person suffers n lose, the blameable
party mnst bear it.  Htory's Bg. 386-87.

Io Young v. Grote, 4 Bing., 258, and reportad
in 12 Moors, 484, also, the very case in prineiple
with the oue in hand mey be found. It was an
alteration by filing spaces or blanks negligently
left in a check, and filled by the holder so0 as to
increase the amount and not be detected by in-
spection of the psper. The bank paid it, and
the drawer was held chsrgeable for the full

mouut on the ground of his negligence, The
same doetrine was held in two Seotch cases, viz :
Ragore v. Wylie and Grakam v. Gillespie, to be
found in full in Rozs on Bills snd Promissory
Notes, 194-95. Itis true that the case of Wadev.
Wittington in 1st Allen 561, seems to limit the
doctrine to cases where the alteration is made by
an agent, clerk or confidential party; but this,
in my opinion, is against an earlier decision in
that State—IL refer to Putman v. Swllivan, 4
Mass. 45, In which no such restriction appears,
and is an impracticable limitation.

InHell v, Fuller, 5 B. & C., 750, the case was
that of an alteration of & hill perceptible on its
face. The bankers paying it were only allowed
to charge the drawer with the criginal amount
put in the draft, for it. was negligence on their
part to pay the face of it in its altered aspect.
Buch seems to have been the doctrine applied by
this Court in Worrall v. Gheen, 3 Wr., 388;
although the case of Hall v. Fuller, asserting
the same doctyine, does not zeem to have been
cordially approved in the opinion,

I regard this case as depending on the prin-
ciples of the other cases cited sbove, and not that
of Worrall v. Gheen. That was a case of o per-
coptiblie rlteration, and the plaintiff was allowed
to recover only to the extent of the original
unaltered note, the holder (the plaintiff) being
entirely inuogent of the slteration, or of khowing
anythingaboutit. Buatin the case in hand there
wag no perceptible alteration on the face of the
wote whatever. The handwriting wasall the same,
and there was no crowding of words to cffect the
ingertion—all was natural sud regular in appear-
ance. The words ““ ond fifty” were inserted in
the space between the words * ono hundred”
and the word “dollars” in the note, by the same
hand that filled up the note oviginally. It had
been delivered to him in this condition. 'The
authorities I have referred to hold the drawer of
such 2 note answerable for the full facs of the
note as altered to any bdona fide helder of it for
value, on the ground of the pegligence of the
maker in leaving the blank in the note which

2

was thus filled up after its execution, and g0 we
now hold, notwithstanding as between the maker
and payee, or other persou msking the altera-
tion, it would be a fergery and void.

We think this rule is necessary to facilitate
the circulation of commercial paper, and at the
same time inerease the care of drawers and
ageeptors of such paper, and also of hankers,
brokers and others in taking it.  This rule will
not apply to cases where the alteration is
apparent oo the face of the paper. Thers it is
rossible the rule of Worrall v, Gheen mny apply.
The only error, therefore, which we discover in
the judgment on the reserved gquestion, was
against the defemdaut in error.” By the rule
which I have eundeavored to deduce from the
cases, Lie was entitled to judgment for the face
of the note and interest. But the defendant in
error is not a complainant here, and the plaintiff
in error makes no complaint that the judgment
against him is tco small, and ay there is no error
of which be complains, the judgment is affirmed.
—Pitisburgh Legel Journal.

Evezriy v. Dursorow.

Where one partuer contributed imoney to the commen
stock, and the other his time and sKill, and the whole
was lost: field, that the partner contributing the money
could not recover any parb of his loss from the other.

Bur bill, answer and agreement of counsel ag
to facts.

Opinion by Smasswoop, J.
ary 4th, 1871.

The question presented upon the agreed state-
ment of facts is ene of some novelty; at least
the industry of the counsel has not furnished me
with any decisions which throw light upen it
Two persons enter into a co-partmership; one
agreeing to contribute $10,000 as capital, the
other nothing but his knowledge of the business.
After two years the firm is dissolved, its sffairs
wound up, all ite debts paid; and it is found
that its entire eapital has been lost. The part-
ner who eontributed the money capital now calls
upon his copartuer to bear half his loss, to repay
him Lalf the sum he put in. It is beyond a
question that the money was put in as stock or
capital; it was not an advance or loan to the
firm. The ariicle is unequivocal, © Everly shail
contribute the sum of ten thousand dellars capi-
tal against Durborow’s kanowledge of the busi-
ness.”  Mr. Lindley says: ¢ Whatever, at the
commencement of a partaership, is thrown into
the common stock, belonge to the firm, unless
the contrary can be shown:” Lindley on Parts.
546, What is added does not contradict this.
‘¢ At the expiration of this partnership this capi-.
tal shall be returned without interest before final
division of profits.” But here theve sre no pro-
fits to be divided ; there is no capital to return.
Everly has lost his woney, and Durborow has
lost what he set against it, his time and ser vices,
enhanced in value by kis knewliedge of the
business.

Delivered Febru-

Bill dismissed with costs.
—Legal Gazetle.
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CORRESPONDENCE,

Will making in the Ontario Legislature.
To TEE LEDITORS 0P THE LAW JOURNAL

GenrieMeN :—As T hear the Parliament of
Ontario are making and changing the wills of
testators, T wish to enquire of you whether it
would probably be of any use for me to apply
to that Honourable body to supply a defi-
ciency in my father’s will. The elder brothers
of the family and my sister had each their farms
given them many years ago by proper deeds,
but my father kept the homestead in his own
hands until his death, and disposed of it by
will to my youuger brother and myself, who
had worked the farm from our boyhood after
our brothers left home, and took care of him
in his declining years, but he unfortunately
got a neighbor to prepare the will, which the
lawyers say is all right in every respect, ex-
cept, that there is but one attesting witness.
Do you think the Parliament would pass an
act to make the will valid notwithstanding ? If
not, why should they not as well as change
the will of the late Mr. Goodbue, of London.

Yours, &c.,
New, MeKEeLLAg,

{The difficulty is ot so much to know what
the members of the Legislature of Outario,
who have just returned to their homes, would
have done, but rather what they would not
have done—at least, so far as private Billsis
concerned.

In the case put, there would be some show
of reason for pasalug an Act to make the will
valid, for it would probably be carrying out
the wishes of the testator; whilst in the
Goodhue case the collective wisdom, justice
and equity of Ontario not only did not carry out
the testator's carefully expressedintention, but
did exactly the reverse. They felt so alarmed,
however, as to the lengths this kind of legis-
lation might lead their successors, and so
ashamed of their part in it, that imme-
diately after passing the Goodhue Act they
passed another, giving power to the Judges to
report to the House *“in respect of any estate
Bills, or petitions for estate Bills, which may
be submitted to the Assembly.” As far as
precedents are concerned, there are enough
and to spare for our correspondent’s comfort.]
—Eps. L. J.

Professional advertising.
To TaE Epitors oF tar Law Jounwar.

GrEnrLEMEN,-—] am a subscriber to Lovell's
Dominion Directory, and having just received
a copy, I find that while I am simply mentioned
as Barrister, &c., one of our legal firms appears
as follows:

“M. & C., (names given in full) barristers, no-
taries, &c—are highly recommended for making
prompt eollections in all parts of Ontario, Cor.
King and James Streets.”

If this emanated solely from Mr. Lovell or
his agent, T must be content with complaining
of his partiality to these gentlemen; but if the
advertisement, as I suspect is the case, was
written or prompted by that firm, I think it
should get a little more publicity by appearing
in your Journal-—unless indeed you object
to anything so unprofessional having a place
there. T am yours, &e.,

AN AcerinvED SUBSCRIBER.

Hamilton, 20th February, 1871.

[We do certainly object to any thing unpro-
fessional, and do not propose to give any fur-
ther advertisement to this firm, except in a
legitimate manner, and therefore put only the
initials. We trust it was only a little sponta-
neous generosity on the part of the publishers
of the Directory.]—Eps. L. J.

REVIEWE.

Tar Law Trues axp Law Tmvss Reports.
10 Wellington-street, Strand, London, W.C.

Tur SoLICITorR's JOURNAL AND WEExLy Rz-
porTER. 12 Cook’s Court, Carey-street,
London, W. C.

Tae Law JoURNAL.
cery Lane, London.

5 Quality Court, Chan-

Qur readers have ample means of judging
of our appreciation of the value of these
standard legal periodicals, from the liberal use
we make of their pages. The new issue of
Law Reports may have affected them to a
certain extent, so far as the increase of circu-
lation of the several reports is concerned, but
in' no respect have the reports deteriorated:
in fact the competition has only incited them
to greater efforts.

The following notice appears in the Law
Times of 25th February
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«In accordance with a generally expressed de-
sire that the Law Zimes Reports should be printed
in a larger type, so as to be more readily referred
to in the Courts where they are now so exten-
sively cited, the number of next week, beginning
a new volume, will be printed accordingly. This
will necessitate a slight increase in the size of the
page, but no additional charge will be made.

“ The series called the Bar Reports will cloge
with this number, and will in future be styled the
Law Times Reporits, and will be published in a
wrapper, in weekly numbers at 1s, so that in
future the Law Times may be had without the
Reports ; or the Reports (in a wrapper) without
the Law Times ; or together as hitherto.” ’

Ampricay Law Roview.,  January, 1871
Little, Brown & Co., Boston.

The articles in this number are: I The

Burden of Proof in cases of Negligence ; IL
ixpert Testimony ; I1I. Contraband of War;
IV. Ultra Vires; and the usual Digests of
English and American Reports, Book Notices,
Summary of Events, Correspondence, &c. In
the Summary of Events we notice the follow-
ing:—

“ At a recent sale of part of Chancellor Kent’s
library, in Boston, a copy of ¢ Story on the Con-
stitution’ was bought, on the fly leaf of which
was discovered this carious note, in the Chancel-
lor’s handwriting:

‘ March 18, 1835. Judge Story called on me
at my office in New York, He said that he should
write and publish a volume of Commentaries a
year, until he had published twelve volumes,
The one now forthcoming is on English and
American Equity Law, and the one after that
will be on Practice and Pleadings in Equity.
The last two will be (1) on Natural and Public
Law, and (2) on the Principles of International
Taw, as adapted to modern society. His greatest
anthorities on the science of government, as he
thinks, are Aristotle, Cicero and Burke. In a
French translation of Aristotle on Politics, he
found that Aristotle treated of representative
government of the people, and said it would not
do, and never could do, because the people never
could be brought for any length of time to choose
the most wise aed virtuous men to govern them.
‘Whoever reads Cicere de Eepublica would see the
evils of democracy as they are and always will
be. He says that Hamilton was the greatest and
wisest man of this country. He saw fifty years
ahead, and what he saw then is fact now. Next
to him in wisdom and sense, intuitive rectitude
and truth and judgment, is C. J. Marshall,

‘He says all sensible men at Washington, in
private conversation, admit that the Government
is deplorably weak, factious and corrupt; that
everything is sinking down into despotism, under
the disguise of a democratic government. He
says the Supreme Court is sinking, and so is the
Judiciary in every State. We began with first-rate
men_ for judicial trusts, and we have mow got
down to the thirdrate. In twentyfive years
there will not be a judge in the United States
who will not be elective, and for short periods,
and on slender salaries. Our constitutions were
all framed for man as he should be, and not for
man as he is and ever will be.””

Taw Law Sceoor or Harvarp Cornnees.
Joel Parker.

This is the title of a pamphlet published in

By

| answer to some remarks that appeared in the

American Law Review, relating to the School
of which Mr. Parker was for nearly twenty
years the senior professor. The matter of it
is doubtless interesting to those who are con- -
nected with that institution, and we presume
its character is safein the hands of Mr. Parker.
It only occurs to ug, 23 an outsider, to remark
upon the curious and somewhat irreverent
mixture of quotations that appear on the out-
side and inside title page. The former intro-
duces the subject with the beginning of that
inimitable drochure, which commences thus:
«“Which I wish to remark,
And my language is plain,
That for the ways that are darls,
And for tricks that are vain,
The heathen Chinee is peculiar,
‘Which the same 1 would rise to explain,”
The very next page, similar in all other res-
pects, hag simply this quotation:
“ o fight T, not as one that beateth the air.”

Either one, possibly, might have been ap-

‘propriate, but the combination is objecticnable.

SCIENTIFIC AMERICAN.
York.

We notice in the * Votes and Proceedings”
of the House of Commons a report of the
learned and invaluable Librarian in which he
8ays:

Munn & Co., New

“Tn the selection of books for the augmenta-
tion of the library, it has been deemed advisable
to bestow particular attention to the subject of
mechanics and engineering, on account of the
great and increasing demand, amongst those who
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frequent the same, for information thereon. Your
Librarian has accordingly purchased complete
series of the Minutes of Proceedings of the Insti-
tution of Civil Engineers since 1887; of the
Journa! of the Franklin Institute of Ponnsylvania
from 1826; and from the Scientific dmerican
from 1859 ; all of them works of the highest
utility in practical science, and which, from their
cost end magnitude, ave beyond the reach of
ordinary private purchasers.”

Montreal.
and is a credit

CanaDpIAN ILLUSTRATED Nuws.
This improves week by week

to the Editors and Publishers.

Tre Law or Nesuieence. By Robert Camp-
bell, B.A. Stevens & Haynes, Bell-yard,
Temple Bar, Londen.

Will be fully noticed hereafter.

Law Macazing ANp Law Revinw, Feb"ukary,
1871, Butterworths. Fleet Btreet, London.
Wiil be fully noticed hereafter.

La Rever CririguE b LEGISLATION ET DE

Jurimsprupence pu Cawapa.  Montreal :
Dawson Brothers.

Will be fully noticed hereafter.

Eecevn, pg JURISPRU-
Vol. 2. Sorel, P. Q.

LEgaLE,
TS.

La Revus
DENCE ET D' ARRE

Axzproax Law Rpcister. D, B. Canfield &

Co., Philadelphia.

Tre Courr oF Quean’s Buxca —Ths Court
of Queen’s Bench has during the last ten days
played the part of a strict mscmlmarmn. Terri-
ble 1ta of striking ont cases in the Speoial
Paper when counsel are wanting at the moment
the eazes are called om, ‘ﬂareatsb fines and strik-
ing out when judges’ notes are unstamped, or
eveu when the paragraphs of special cases are
unuumbwﬁ»«thase and like menaces put for-
hten evunssl, attorneys, and attoe~
neys’ clerks inton proper aitestion to the business
court, have hoen followed in certain
ments which ghow that this time
ary is really in earne This de rigueur
aotion neeesearily inflicts anxiety, trouble
onvenience on the bar and the atiorneys,
capense on the im)occnh guitors.  Dut what

igthe Convt to do?  If re always easy, good-
and obliging, willing to condone this

nee, ready to posipone
and to bying on that cause out of ita
tarn, chaog weuld inevitebly return and sit tui-
umpham in the very seat of law and order. It
ig impossible for & Court exercising so varied and

pardm\.

extensive a jurusdiction to keep down the arrears
in the Crown Paper and in the Special Paper,
and to get through the New Trial Rules betfore
new siitings and new assizes bring in & new fiood
of cases, unless some atternpt is made €0 compel
attornays to be in re:.s.diuesas at the given moment,
Foglish jaodges are pos ssessed of proverbial pa-
tience, aud their thuader is always more alarming
than their thunderbolt. Bt that they should
be annoyari when matters of form universally
known aye ey‘.ﬁ cted, to the absolute destruction
of husiness, is neither astonishing ner desirable.
—Bagiish paper.

Lawenzs 18 Buroes.——FRecent atatisties de-

ehpe aome facts of interest with regard to the
number of iawyers in different huropmu coun~
tries, and their ratio 20 the population at 1A1°ge.
For example, we learn that in Epgland there is
onelw'yex to every 1,240 of the pug,ula,tlon'
in France, one for evory 1 L9705 in Belgium, one
for.every 2,700: aund in Pruassia, one ior every

12,000 cniy Another curious faet is, that in
L n'mmd the number of persons belonging to each

)

"3

of the different professions is nearly the same.
Thas, there are 34,070 lawyers, 05,483 clergy-

men, and 35,895 phyﬁicia.us. In Prussia, on the
otue'x' hand, there are 4,309 bysmans to only
62 L.‘vyém.«Bmch and Bar

Rartnway Accipants.—A learned indge re-
marked that he had lately five cases bc%ra him
of elaims for cf)mpvn:ation againgt railway com-
panies, and that the jurors had found in favour
of the defendants. The companies had better
pause befors they agitate to take from juries the
right of assess damages. BSuch a change wounld
be exceedingly unpopuhr and we are not sure
that the companies would get better treatment
from any other tribunal. The juries give the
companies the bencfit of any doubt as fo their
respo'wbhuy ; but if thewspo”lszml ty is proved,
they give the unfortunate sufferers ample com~
pensation. We hold that the rule is fair and
wholesomo. Reecent catastrophes will not*dis-
pose the public to reduce the just responsibility
of the compmmus.——anl ish puper.

Tur Court IN 4 Fog—Last weele Mr. Justice
Blackburn 1'eprima rded the usher of the Court
for opexmw or 1ot oponing ﬂxe windows on foggy
mornings, and sabsequsntly told perzons with
to leave the Court. L'kdy enough
cleri,ynwn would be glaa to order co
leave fu» church if they had the anthe

80, & tearned Jm}fm ordered the ¢

out, i resuited in partial pummm £, 85 the
gas ¢ ot be tarned 3 of as s00m as it was put
out. candles being called for, the waher
infor 12 Court that there were obly two
andl 5, Wm shh the judge sharsd

10t ogeue to the usher to
atoss and extamporise
When the new Law

Courls are
twm will be no more disesmfort for lawy

suitors. And when wiil the new Law Ceurts be
built? DPerhaps our great-grandehildren may
see them commenced.—Bnglish Poper.



