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LEGISLATION ET DE JURISPRUDENCE.

No. 12.

i

VO.L. 1. MONTRIEAL, SEPTENBRE 1846.

Le mois d’octobre 1845, vit paraitre la premiére livraison de cette
cuvre, qui depuis a cohtinué de répondre A attente du publie. Le
besoin d’une Jml)]iculion de ce genre, s’¢tait fait sentir depuis long-
temps, et cependant,ceux mémes qui se plaignaientle plus hautement du
besoin qu’on en ¢prouvait, ne prenaient aucunes mesures pour y
apporter le reméde nécessaire. Souvent, il avait ¢té question de
publier des Rapports; quelquefois, la tentative en avait ¢1é faite;
d’autrefois, Pon avait accompli quelque chose. Mais ces efforts par-
fiels n’amenaient jamais des résultats satisfaisans. La nécessité d%im-
primer aux décisions des Tribunaux, cette publicité efficace si bien
apprécice par les hommes d’expérience, devenant de plus en plus,
apparente, 1’on congut le préjet de donner suite 4 un plan dont ’auteur
Gtait assez  généralement connu.  Le rédacteur actuel n’hésita
pasr aseconder des vues aussi justes, qui s’annongaient sous des auspices
favorables. Des souscriptions, des engagemens de contributions etc., fu-
rent promptement tentés et assurés. Le premier nnméro, celui d’octobre
18435, donna PPavant goiit de ce que seraient les suivans. Il ne fut pas
un squelette de rapports secs et sans intérét: plusieurs dissertations de
meérite, sur des sujets dignes d’un barreau écliré, dela plume d*hom-
mes éxercés, nc manquérent pas de faire naitre la réflexion, que la
Revue se tiendrait a la hauteur de sa position.

Le second ruméro ne trompa pas I’attente de ceux qui s’intéressaient
au succés de cette publication. Llon vit, avec plaisir, une critique
Jaisonnée de notre ¢ Statute of Limitations.”® Les observations de
Pauteur de cette critique, sont judicicuses, et le ton de P’article convient
3 Pimportance du sujet.

L’historique de Porganisation judiciaire, ne pouvait étre plus a pro-
pos rangé, que dans une des premicres livraisons: aussi, bien que
parfois, Pécrit signé <« J. U. B.” ne soit pas entiérement dégagé de
certains liens qui se ressentent naturellement de Péducation 1égale
chez la plupart des hommes, il n’en est pas pour cela, sans beau-
coup de mérite ; Btudians ou Avocats y trouveront de quoi ap-
prendre, ouse rappeler ce qui a pu ’effacer de la mémoire,

u3 ‘



Une des causes les plus fréquentes de désordres Jans la plaidoirie
au Barreau, surgit des prétensions des Avocats i commencer, aussi bien
qu*a avoir le dernier mot. ¢ R. Mc K.” par des observations intéres-
santes sur un ouvrage de « William M. Best, éer., Avocat, Londres,
1837, réclame Pattention du Barreau, et nous ajouterons, que les Juges
ne regretteront pas le temps qu’ils ont pu donner, ou feraient hien de
consacrer 4 la lecture de [écerit dont nous parlons.

En so rappelant: la décision de la cour Inférieure de Québec, dang
la cause de Harvey »s Aylmer (le gouverneur du Bas-Canada, alors)
“on a dilire avec intérét, le rapport que donne a la page 76 <F. G. J.”
d’une décision en Angleterre, par lord Brotigham. lord Campbell, le
Juge Erskine et sir 8. Lushington.

Cette deuxiéme livraison est terminée par le rappor® de plusicurs
jugemensg de nos Tribunaux. .

La troisidme livraison renferme la continuation de Phistorique des
divers systémes de judicature établis en Canada, depuis la colonisation
du pays, jusqu’a nos jours, y compris le systéme actuel.

II n’est guére besoin d’attirer Pattention sur article qui prouve « la
nécessité queles Etudians, les Avocats et les Juges connaissent 1*his-
toire du Droit ; ” 1¢ sujet est important, les recherches qu’il nécessitait
penvent &tre utiles, et les considérations qui s’y rattachent sont hien
dignes d’un ¢xamen séricux.

Une question d’un intérét grave, est soumise aux Juges, au public:
les phases qu’elle a subies ep Angleterre, & des époques reculées les,
unes des autres, peuvent servir i applanir certaines difficultés qu’entraine
toujours un grand changement dans la jurisprudence ; et si on ajoute
a cela,la réflexion que nombre d’innocens peuvent étre sacrifiés, si on se
laisse dominer, maitriser, tyranniser par la puissance du précédent, de
Pantécédent plutdt, Pon sera peut-&tre, mieux disposé & diceuterla
question formulée dans les termes du correspondant de la Revue. < Is
a witness bound to answer any question whick hasa tendency to ex-
posekim to the loss of character, public or private estimation, or to

“any kind of puniskment, or to a criminal charge, or toinfamy.”

Des rapports de décisions, dans dix causes, remplissentle reste de la
troisiéme livraison.

Dans la quatricme livraison, trois articles, 1’un sur la Jurisdiction de
la Cour du Banc de la Reine, au terme Supérieur, dans une cause ot
une demande excédant £20 courant, est réduite par la preuve, 3 une
somme au dessous de £20 courant ; un second sur Ia ¢ Rébellion &
Justice ;” le troisiéme sur la loi des Hypothéques, précédent onze rap-
ports de décisions rendues en Cour d’appel, par la Cour du Banc de Ja
Reing, en Banqueroute, et dans la Cour des Commissaircs. Vient enfin
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un article sous le tire de ¢ L’aveu Judiciaire est il]divisible,” oul'on
semble vouloir répondre a un autre, intitulé de méme, qui parut dans Ja
premiédre liviaison de la Revue, ot, cette question est discutée bien
au long. ‘

La 5me Livraison parait avantageusement.” , 8. C. M.” n’6tait
pas homme i laisser incompléte, sa dissertation sur notre « Statute of
Limitations :” aussi, Particle par lequel il la termine, est bien digne de
faire suite au premier.

Llarticle 125 de la Coutumne de Paris, qui proserit Paction du mede-
cin, du chirurgien et de Papothicaire, si elle est intentée aprés Pan
depuis la derniére meladie, avait été interpretée d’une manicre si
¢trange, qu’il devenait nécessaire de discuter Ia question qui nait de
‘cette interprétation—¢ M la sounjet en ces termes “ Les medecins ot
chirnrgiens en Canada, ont-ilg, lorsqu’ilsintententleuraction dansan,le
privilége @’étre crus & leur serment, sansautre preuve, quant 4 la quan-
tité et qualité des visites remédés et médicamens.”  Cette discussion
vaut bien la peine d’étre examinée, moins par la maniére dont la ques-
tion est traitée, qu’a raison du sujet.

Suit un article instructif intitulé <Régistration,” extraitde la Gazetts
de Québec ; et enfin un autre sur la Jurisdiction de la Cour du Baiic de

_Ia Reine, qui doit &tre lu, pesé et attentivement examiné, a la suife de
celui dont nous avons déja dit quelque chose, et qu’on trouve 4 la page
153 (4me livraison). .

L’on aremarqué, avec plaisir,que les rapports des décisions des divers
Tribunaux du pays, dans cette livraison, n’en cédaient, par Pintérég
qu’ils inspirent, et le soin aveclequel ils sont faits, a aucun de ceux
qui les précédent.

La (6me) livraison de Mars, s’annonce par un ¢ Essai historique sur
les Lois Romaines ¢as they came down to us in corpus Jurts civilis.”

Cet essai est tent & fait intéressant, trés-instructif et d’une clarté ad-
mirable. .

Deux articles de ¢ M, I’un sur ¢ PInscription de Faux,” le second
sur les ¢ Nullites non prononcées par la loi,” occupent une grande
partie du6me No. Le dernier, surtout, de ces écrits, porte sur des
questions dont la solution affecte, tous les jours, plus ou moins, les
actes des Notaires. L’on sent de quelle importance il est pour toute
la société, que les Cours ne prennent pas sur elles, d’annuler les titres

. surlesquels reposent les droits des familles, 4 moins que les lois ne les
‘autorisent ale faire. S’ était “faissé 4 la volonté ou au caprice
des Juges, quelqu’éclairés qu’on lgs suppose, de mettre au ‘néant, des
actes solemnels, il n’y aurait aucunc stabilité, aucune garantie que
ceux qui pensent avoir des droits acnuis, les conservassent.  Nous
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conseillons done la méditation de ces questions de haute porlée, i coux
qui sont capables de réflechir,

Le nombre des rapports est moins grand que d’ordinaire ; ils ne sont
pas néanmoins dépouvus d’intérét. i

La 7we livraison renferme sept rapports. Le dernier de ces rapports
(p- 333) est important.  La décision en Banqgueroute, qu’on y lit, est
d’autant plus intéressante, que sur un appel interjeté ala Cour de
Revue, elle a &t¢ confivmée parla Cour, 4 Punanimité.

L’on trouvera & Iarticle ¢ LaCompensation” un éxamen de plu-
sieurs questions qui se présentent tous les jours, dans nos Tribunaux ;
la classification de ces questions, en facilite P’intelligence, et en rend
Papplication plus tangible.

Nous voici rendus au 8me Nv. Llarticle en téte, * de Ia Codification
des lois en Canada,” mérite bien Pattention de ceux qui comprennent
toute la pensée qui devrait dominer la Législature et le Gouvernement,
acesujet. Cet écrit est en outre, propre aamener d’autres suggestions,
car en une matiére comme celle 1a, que de choses 2 dire, a conseiller
et a faire! :

Les lois de Banqueroutes dont on a’doté le Canada, ont fonctionné
jusqu’d présent, i peu dans Pintérét du commerce et de la société en
général ; elle ont tellement aidé & nombre de gens, a frauder leurs
créanciers; les Cours ont ét¢ si singulicrement restreintes dans
Péxercice de leur discrétion quant 4 PPoctroi ou au refus du certificat
de décharge ; en un mot, ces lois ont eu un efiet si peu moralisateur,les
honnétes gensayant tant eu & souffvir de sa mise en opération, sans que
les débiteurs de mauvaise {oi, aient pu,en général, étre atteints, qu’un
écrit sur ce sujet tout gros d’intérét, ne pouvait quétre bien acueilli.
L’auteur a bien fait ce qu’il a fait, mais il efit pu facilement, en dire
d’avantage ; et s’il nous était permis de lui donner un avis, ce serait de
nous parler encore des lois de Banqueroute.

Au Barreau, il est un certain nombre d’hommes qui connaissent les
régles de la procédure, qui savent distinguer cnire une défense et une
exception péremptoire qui aflirme ; qui n’ignorent pas dans quel ordre,
doivent étre proposés les différens plaidoyers etc; mais il en est
d’autres qui confondent tout, et qui, grice 2 la confusion produite par le
mélange que on a fait de la plaidoirie anglaise avec la plaidoirie fran-
caise, simple, claire, méthodique, philosophique quelle est, jétent péle
méle, ce qu’ilsont & dire, comme ce que, souventy ils devraient taire,
et occasionnent 3 leurs adversaires et aux Juges, plus de désagrémens
et de peinc, qu’on ne saurait Pimaginer. La Défense en Droit non
motivée, surtout, comme les Cours Paccueillaient autrefois, flgura
longtemps, comme unc enscigne de trouble et d’irrégularités.  Aujour-
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d’hui, on semble plus disposé & revenir aux principes. Avouons le_
certains Juges n’y ont pas peu contribué, par leur lumiéres et par leur
énergic. L’article « la Défense en Droit,” qui suit celui dont nous
avons parlé plus haut, est venu assez & propos.

L ¢ Analytical Index™ to cases determined in the Court of King’s
Bench for the District of Quebec, from 1808 fo 1822, classifi¢
comme il Uest, ne peut qu’étre utile etinstructif. Il serait a désirer
que celui qui a le mérite de ce travail, n’en demeurat pas la, etle
continuit. Une pareille revue quant aux décisions des Tribunaux
dans le Districtde Montréal, serait goutée et appréciée.

Six rapports de decisions des cours d’appel, Banc de la Reine,
Amirauté, Banqueroutes et Commissaires, complétent la Sme livrai-
son.

Passons & la 9me Livraison. Le ler article que nous y rencontrons,
embrasse tant de considérations et de questions qui se rattachent au
¢ Statute of Frauds,” au ¢ Statute of Limitations,” aux Prescriptions
de la Coutume de Paris, aux termes des articles 126 et 127, ainsi
qu’a notre statut provincial 8 Vict. ¢. 31, sans oublier un aper¢u des
dispositions principales de ces lois, en autant qu’elles sont applicables

‘ au Canada, que nous ne pourrions dans une notice comme celle-ci, en
.parler d’avantage, sans en dire trop, ou trop peu. Nous y renvoyons
le lecteur.

L’on a dii voir, avec plaisir, la continuation de ¢ I’ Analytical Index.”

Cette livraison offre treize rapports de décisions, dont quelques uns
sont trés intéressants. . .

La 10meetla 11me Livraison ont été données au public, le méme
jour, et sous méme couvert. Un bon écritsur la publicité des Juge-
mens, et un autre sur les régles de témoignage en général, leur im-
portance, les difficultés qu’elles offrent souvent dans la pratique—I1¢-
tude qu’on doit en faire—comment les classifier, avec un mot, en pas-
sant, aux Juges, au Barreau, et aux Etudians, méritent quon y réflé-
chisse, surtout parle temps qui court.

Les deux rapports de décisions en Apppel, sont trés-longs, mais 1’on
ne-perd rien 2 les lire et relire avec attention.

La douziéme livraison complétera ’année, il nous tarde de Ia voir.

Les Rédacteurs sont trop intelhgens pour qu’il soit bescin de leur
rappeler combien il importe que la table raisonnée des matiéres. soit
soignée : cette tache, ilsla rempliront.

On se demande souvent, si la publication.dela Revue de Législation
et de Jurisprudence, se continuera au dela de Pannée. Il nous est
impossible de répondre 2 cetie question, mais si les veux que nous
faisons pourle bien et lehonheur de Ia société, se réalisaicnt, nous
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verrions les mémes cfforts, de plus grands encore, pour tenir le public
au courant des décisions des Tribunaux, pour Pinstruire sur des ma-
tidres du plus haut intérét, et pour appeler Pintervention de la Législa-
ture et Pengager & modificr nombre de lois.

Ce qui doit &étonner, c’est que ’on ne songe pas i avoir de suite,
des rapporteurs auxquels la législature pourrait, st facilement, assurer un
traitement convenable.  Est il possible qu’une économie malentendue
soit cause d’une faute aussi grave que Pest celle de regarder a une pré-
tendue &épargne comme celle Ja ! Compte-t-on pour rien, Pndministra-
tion de la justice ? Ne sait-on pas que de fousles départemens, celui
qui s’y rattache est, sans contredit, le plus important, et que le seul
mayen de rendre dla société, ce quilui est dit, c’estde s’assurer ce
qu’il y a de plus cflicace, les Juges les plus capables et les plus hon-
nétes, et les officiers quelqu’ils soient, les plus propres i leurs fonctioris?
sans cela, rien ! Lorsque Pon voit des milliers de louis gaspiliés, et
souvent employés pour des objets secondaires, n’est-on pas justifiable
de dire que la faute de ceux qui en sont responsables, est un crime en-
vers la societé ? Eh bien ! des rapports seraient un moyen assuré, en
les livrant 4 la publicité, de soumettre 4 Paction d’une opinion éclai-
rée, les décisions des Tribunaux ; et avant longtemps, nous ne verrions
sur le Banc, que des hommes supérieurs, par la raison toute simple, que
ces rapports feraient connaitre, sans dégnisement, quels sont ceux des
Juges qui ont droit & une ré&putation, par leur savoir, leur habileté, leur
intégrité et leur énergie 5 et la maniére dontils rempliraient leur de-
voirs, feraient ouvrir les yeuxa certains économistes qui, nous voulons
bien le croire, sont activés par debons matifs, s’ils ne sont pas des plus
éclairés: ils verraient que ’économie pour toute la société, la micux
entendue, c’est de bien payer, afin de s’assurer de ce qu’il y a de plus
distingué en science et en honndteté, au lieu defaire payer bien cher
au peuple, les bévues que commettent nombre de fonctionnaires dont
Pinfériorité est due & une &économie déplacée, et quele peuple serale
premicr & blimer hautement, du mement qu’il comprendra son propre
intérét -

: M.
Montréal Septembre 1846.
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S8A ¢ RESPECTING THE JURIDICAL HISTORY OF FRANCE.

/
AT THE MEETING of the Quesec LitErary anp HisToricar

Soctery, kolden at tie Castle of Suint Lewis, in the cily of
Quebec, on Monday, the 31st day of May, 1824—

The following inaugural Jddress and Essay respecting the early
ctvil and ecclesiustical juridical History of France, wrilten by
the Honorable J. Sewevry, Clhief Justice of Lower Canade, wus
rend before the Society, by the Juthor.

My LORD AND GENTLEMEN,

Appointed to address a Society, distinguished, in its origin, by the
rank and character ofits noble Founder, and, in the firt stage ofits
progress, by the respectability and talents of its numerous Members ;
whose high and meritorious’ purpose is, to extend more amply the ad-
vantages of Science and Literature to a remote, but rising portion of
the Great Empire to which we belong, and the beneficial eflects of its
disinterested labours to future times, I gm anxious to devote the period,
in which T hope to be honored with your attention, to a subject which,
corresponding with the views of your Institution, & involving matter
interesting to Science, may, in some degree, be wortliy of your no-
tice.

Confining myself, therefore, to the more immediate ohject of the

. Society—Historical Research—TI shall offer to your consideration an

Essay upon the Juridical History of France, antecedent to the erec-
tion of the Sovereign Council of Quebec, in the year 1663 ; the Law,
as it was then administered in France, in the Tribunals of the Vicomté
of Paris, being, in fact, the common Law of the division of Canada
which we now inhabit (1). o :

The study of the Municipal Law of every country requires some
previous knowledge of its rise and progress—The obsolete principles
of former ages are, most commonly, the foundations of what we pos-
sess ; and, in many instances, the trie object and intent of modern
Institutions, can only be known by reference to the history of their
origin and gradual improvement. And as 1 feel assured, that, to per-
sons of liberal education, knowledge of the Law which constitutes
the rule of their civil conduct, must at all times be desirable, 1cannot
but hope that what T am about to offer, upon the peculiar Municipal
Law by which we arc gouverned, (though, Iam conscidus, it will be
found imperfect,) will nevertheless be favorably received, asan attempt
to elucidate a subject which, in Lower Canada, cannot be thought to
be uninteresting. :

The conquest of Gaul by the Roman power—the entire subversion
of the Roman Government by the Franks—the nearly total annjhjla-

(1) Edits et Ordonnances, vol. 1. p. 21.
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- tion of the powerof the Crown at the closé of the eleventh century,
and the subsequent re-establishment of that power, are the events
which more immediately affected the Laws of France, and occasioned
their successive mutations. To these events, therefore, and to the gréa-
ter cffects which they have vespectively produced in her legal polity,
our inquiries will at present be confined.

Of the state of Gaul before the Roman conquest, (which was effec-
ted under the immediate command of Cawsar, about fifty years before
the birth of our Savigur,) but.little can be said with any degree of.cer-
tainty. The inhabitants were then governed by a few unwritten cus-
toms and usages, peculiarto themselves, barbarous in the extreme and
not meriting the appellation of Laws. Their manners were simple, and
produced but few causes of contention, and such controversies as arose,
were decided by their Druids, who, as among the ancient Britons,
were both Priests and Judges. (1)

A consequence of the Roman conquest was, the introduction of the
Roman Law, and for five entive centuries, during which Gaul remained
a Province of the Empire, her people were wholly governed by that
svstem. (2) The Roman Law, however, of that day was not the Jus-

tmian Code, for that was compiled near a hundred years afier the ex- .

pulsion of the Roinans. (3) It consisted of the several Constitutions of
the preceding Emperors, and ofthe writings of certain Civilians. The
Constitutions had been collected in three Codes—the Gregorian, Her-
mogeunian, and Theodosian, hut the latter, published by the Emperor
Theodosius, confirraed and adopted the two former, and as the writ-
ings of the Civilians consisted of such only as were sanctioned by the

Code of Theodosius, there is reason to believe that it was the Theo-

dosian Code only which svas called the Roman Law. (4)

The power of the Roman Ewmpire, in Gaul, was totally annihilated
about the year 430 of the Christian ra. Rome, weakened by the ex-
tent of her dominion, and yet more by the degeneracy of her citizens,
debased in sentiments, depressed in talents and enervated in courage,
(d) fell a sacrifice to the more hardy and enterprising Nations of the
North, and the Government of all that extent of Territory, which has

- since been denominated France, was transferred to Barbarians—to
the Franks and their associate Tribes—the Goths and Burgundians,
(6) and from the accession of the fivst Chieftain of the Franks (Mero-
vée,) France dates the origin of her Monarchy, divided into three Dy-
nasties or races of Kings—The Merovingian—the Carlovingran—and
the Capetian. The first comprehends Merovée and his descendants,
who possessed the Throne from the year 450, to the year 770, when
they were succeeded by Charles, the soit of Pepin, afterwards called
Charlemagne, and his descendants, who constitute the Carlovingian

.

.

[1] Cumsar de Bello Gal : Liber, 5 &6. .

[2] Histoire du Droit Fr:m?ois, by PAbbE Fleury, p.9 & 10. Vide also, at the
heginning of 1st vol. of Henry’s, alcarncd Dissertation, by Bretonnier, which esta-
blishes this fact.

3] Fleury,fp. 10. . .

{4] Flewsy, p. 12, . .

(3] Gibbon’s Decline & Fall, vol. 1st p. 94. 1st. L. C. Denizart’s Discours Pré-
liminaire. p. 9. _

[6] E5sprit des Loix, Lib. 39, ¢. 6, vol. 2, p, 351



479.

race, in whose possessionit remained until the year 987, when it puss-
ed to the Capetian race, who continued in possession, until the death
of'the late unfortunate Monarcl, Louis the 16th, a descendant from
Hugh Capet, the fivst of the Capetian dynasty. (1) ,

There was not among the Barbarians, by whom the Romans were
expelled, any general Government ; they were subject, in their own
Diatrict, to the Chieftain who could do them the most good or the
most injury, (2) and, when they conquered Gaul, they took -possession
of the country as a band of independant clans.(8) Their first object
was to secure their new acquisitions, and with this view, the leaders
distributed among the soldiery, the lands which they had conquered,
with a condition of continued military service annexed to the Grant,
an idea which appears to have been suggested by the peculiar situation
in which they were placed, and to have been put in practice, as the
“best means of furnishing the immediate mutual assistance, which was
indispensably necessary for the defence and preservation of their con-
quest. Large districts or parcels ofland were accordingly allotted to
the Chieftainsand to the superior Officers, who avere called Leuds
(Lords or Seigneurs) (4) and their allotments, which were called feuds
(fiefs or fees) where subdivided among the inferior offigers and soldiers
upon the general condition, that the possessor should do service faith-
fully, both at home and abroad to him, by whom they were given.(5)
Every Feudatory was, therefore, bound, when calied upon, to defend
his immédiate superior, from whom he had received, and of whom he
held, hisestate : that superior to defend Zis superior, and so upwards
to the Prince, while, on the other hand, the Prince and every Seigneur
was equally bound to defend his vassals or independants, who held
their estates of him, so thatthe duty of the whole was severally and
reciprocally to defend the conquest they had made together. and every
partofit.(6) Thissingular Institution, which is now called the feudal
svstem, by degrees hecame general in France, and, by the new division
of property which it occasioned. with the particular maxims and man-
ners to which it gave rise, gradually introduced a species of laws before
unknown.

The whole of France, however, was not so distributed, nor so hol-
den—all was not seized by the conquerors ; such of the ancient Inha-
bitants, as were allowed to remain in the country, kept their estates as
they held them before ; many, also, of the invaders, who were not yet
attached to any particular chieftain, took possession of vacant Lands
and enjoyed them iin the same manner, (7) and there were some,
even among the soldiery, who considering the portions which fell to
their lot, as recompenses due to their valour, and as settlements ac-
quired by their oivn swords, took and retained possession of them in

[1] See the History of France by Duhaillan, Mezeray, &e.

(2) Dalrymple’s Essay on the Feudal System. p. 5.

(3) 1big, p. 6.

{4] Dalrymple, p. 11. Loyseau des Scigncuries, §60 & 61, cap. 1.
[3] Loyscau des Scigneuries, cap. 1. §62to 66.

{6] Wright on Tenures, p. 8.

[7]1 Dalrywple, p. 10 & 11,
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full property as frecmen.(1) From these causes, there were many
estates which were allodial, which the possessors enjoyed in their own
sight 2nd did not hold of any superior Lord, to whom they were bound
to do hommage or perform service.(2) Every tenant of this descrip-
tion was called liber homo in contradistinction to ¢ vassalus,” or one
who held of a superior, (3) yet they were not, by any means, exempt
from the service of the state—they were subject to the command of
the Dukes, or Governors of Towns, who were officers of the King’s
appointment ; and the duty of personal service was considered so
sacred, that they were probibited from entering into holy orders, unless
they had obtained the consent of the Sovereign. (4)

At their first incursions, the Barbarians, like the aborigines of Gaul,
were governed by traditional customs. Their manners were uncivi-
lized ; war and hunting, were the only subjects of pursuit in estima-
tion, and, as they had no fixed habitations, no other property than
cattle, their common disputes arose either from personal quarrels or
acts of depredation. These were usually decided in public meetings
of the people, held annually, at the close of winter, in general upon the
information of witnesses, but in doubtful cases, by the ordeal of fire or
water, or by coiﬁ)at. (3)

The polished inds of the Romans, found nothing worthy of imitation
in such conquerors—but the conquerors, savages as they were, per-
ceived much in theRomans, which they could not but admire. They
particularly viewed a ritten Code of laws asa novelty possessed of
many advantages, and, not only permitted the Roman Jurisprudence to
survive the destruction of the Roman Government, but, in imitation of
what they approved, reduced their own usages to writing, particularly
the Salique law, which was the peculiar Law of Franks. (6) The
Theodosian Code, and the Laws customs and usades of the Barbarians,
became, therefore, equally the Laws of France, (7) and as all Laws
were held to be purely personal, and were not, for this reason, con-
fined in their operation to any ‘certain District, the Barbarian was tried
by the law of his tribe, the Roman by the Roman Code, the children
followed the law of their father, the wife that of her husband, the widow
came back to that to which she was originally subjeet, and the freedman
was governed by the law of his patron. (8) ~ Yet notwithstanding these
general provisions, every Individual was permitted to make election of
the law by which he chosed to be governed, it was only required that
he should make it publicly, and such elections were frequent. (8) The
Clergy, in particular, who were chiefly Romans, considered the privi
lege of being governed by the Roman Law to be so valuable, that when

[1] Roberstons Charles V. vol. 1st. p. 214. Lefevre de la Planche, Traité du
Domaine, vol. 1st p. 117 & seq. .

{2} Robertson’s ibid. vol. 1st. p. 214, . .

[3] Robertson’s ib. p. 216. Dalrymple, p. 10 & 11. Cust. of Paris, art. 182.

{4] Capitular’s Liber. 1st. sec. 114,

[5] Fleury, p. 12 & 13.

{6} Fleury, p. 21. :

7] Espritdes Laix, Liher. 28, cap. 4, vol. 2. p. 240,

[8] Espritdes Loix, Liber. 28. cap. 2.

{9] Esprit des Loix, Liber. 28, cap, 2d. Fleury, page 18.
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any person entered into holy orders, it was usual for him ‘to renounce
the Law to which he had been formerly subject, and to declare that he
would, from henceforth, be governed by the Roman Code. (1) Many
customs, also, peculiar to the victors, were continued after the con-
quest of Gaul. 1t had, particularly been their practice to meetin
council, at the close of every winter, upon the state of their respective
nations ; and during the first and second Dynastics, several meetings of’
the Sovereign and of the Chiefs,in church and state, with the addition
of the commons (from the reign of Charlemagne) were held, in the
open air, annually in the month of March or May, and from thence
denominated champs de mars, or champs > mai.(2)

In these Assemblies, Laws were passca for the government of the
Kingdom at large, and Canons established for the regulation € the
Church — Taxes were imposed — Regencies were appointed, and the
Sovereign elected, until the Crown became hereditary, and then, the
successor was preclaimed, if his right to the Throne was not controver-
ted, and if it was, it was solemnly determined. (3) The question on
each subject of discussion was generally propounded by the King, who
when it had been fully debated, pronounced the definitive resolution.
The result was then put into writing, the questions and resolutions
which were passed upon them were reduced under distinct heads,
called chapters, and to collections of several chapters was given the
name of Capitulars. (4). -

It is certain that a supreme jurisdiction over all persons, and all
causes, was exercised by the Assemblies of the Champ de Mars, but
the précise extent of that Jurisdiction, which was originally vested in
the subordinate Courts of the Crown, or of the feudal Lords or Sei-
gneurs, cannot now be determined. (3) It appears, however, from the
learned researches of a modern writer, * to have been a fundamental
principle of the French Monarchy, that every person who held a
military command in chief] was, of right, entitled to a civil Jurisdiction
over all whom he led to war. (6) Justice, therefore, was distributed
by every feodal Seigneur to his vassals, within the limits of his Fief,
whether he was a layman or an ecclesiastic, for he led them in person
against the enemy, if he was a layman, and by his substitute (advocatus)
if he happened to be an ecclesiastic,(7) and, upon the same principle,
the Libers or tenants of allodial estates who were led to war by the
Dukes and Counts were subject to ¢keir jurisdiction. (8) The rule of
decision, however, in every court was the general Law of the state,
and the King, being the acknowledged head of the Government, in all
matters, civil and military, all proceedings were in his name. (9)

The Dukes, the Counts and Seigneurs, in their respective jurisdic-

[1] Robertson’s Charles V. vol. Ist p. 315.

{2] Fleury, p. 39.

(3) Encyclopedia Method. de Jurisp. verbo - Champ de Mars,” vol. 1st, part 2d
p. 453, Robertson’s Charles V. vol. Ist. p. 167.

[4] Fleury, p. 40.

{5) Robertson’s Charles V. 1st p. 304, * Montesquicu. .

[6] Montesquieu, lib. 30, cap. 18 — Répert. 8vo. vol. 25, p. 6 Loyseau das Sci-
gueuries, cap. 1st sect. 72 and 73. -

[7] Montesquieu, liber 30, cap. 17, vol. 2d. p. 377. .

|8] Montesquicu, lib. 39 cap. Répert. vol. 6, p. 8 — Svo. cdit.

[9} Montesquicu, lib. 30 cap. 17. ¢
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tions, originally decided causcs in person, (1) but they, afterwards,
entrusted this part of their duty to others. The officer whe was ap-
pointed for the purpose by a Seigneur, was sometimes, called a
Seneschal, + but, most commonly, a Bailiff' which, in the language of
those days,imported a guardian or protector of Justice, (2) and those
who were named by the Dukes and Counts, were called Viscounts,
Prevosts Viguiers and Chastelans. (2) But in all their Jurisdiction, an
usage which derived its origin from the forests of Germany, was continu~
ed. Neither the Dukes, the Counts nor the Seigneurs, nor any of their
officers decided .alone. They assembled’in their courts a kind of
assize composed of their vassals, to the number of twelve, (4) who
were. principally, the officers ef their respective courts, and by those
persons (who as vassals were the equals of the parties whose causes
were there tried and thence called Peers) the judgement was pronoun-
ced according to the opinion of the majority, unless there was an equal
division of voices, when, in criminal cases, it wasgiven for the accused,
and, in cases of Inheritance, in favour of the Defendant, subject
always to an appeal to arms, and an ultimate decision by judicial
combat. (3) .
. The feudal system is well calculated for defence, but not for the sup-
post of order—1In theory it is founded in subordination, but in prac-
tice it has been found universally to have diminished the power of the
Sovereign, while it increased that of the greater vassals. This was par-
ticularly the case in France, where the Seigneurs, ata very early pe-
riod of Monarchy, began to usurp the rights which-had, till then been
deemed the distinctions of Royalty, and with such advantage, in con-
sequence of the weakness of the Kings of the second race, and the
anarchy into which the Kingdom was thrown by the depredations of
the Hungarians and Normans (6), during the ninth and tenth centuries,
that the very dependants of the Crown, the Dukes, the Counts, and
even the inferior officers of the State, were induced, by their example,
to adopt the same conduct ; they combined together, dnd, dbout the
_period at which Hugh Capet, the first of the third race, took posses-
sion of the Throne, were completely successful. They made heredi-
tary, in their families, the lands, titles and offices, which, before, they
had enjoyed for life only. They usurped the sovereignty of the soil,
with civil and military authority over the inhabitants. They granted
lands to their immediate tenants, who granted them over to others by .
subinfeudation, and, although they professed to hold their Fiefs from
the Crown, they were, in fact, independent. Strong in power, they

{1] Dictionnaire de Jurisprudence, vol. 3. p. 18.col. 1. )
+ The title of Senechal imported ¢ an officer of the houschold ** — Viscounts were
said to he ¢ quasi comitum vieem gerentes” — Prevosts « quasi preepositi juredicen-
dns — Viguieres ‘“quasi vicarii comitum.” — and Chastclans ¢ quasi castorum
custodes.” — Loyseau de ’abus de Justice des Villages p. 6. qued vide.
[2] Ency. Method. verbo ¢ bailiff,” vol. 1. p. 710.. Dict. de Droit, verbo  bailiff,”
Loyse;u de P’Abus des Justices de Village, p. 6, and Loyseau des Offices, p. 4 and
. 349.
.. [3] Loyseau de ’Abus des Justices de Village, p. 6.
[4] Montesquieu, book 30, cap. 18. vol. 2 p. 381 & 182.
{51 Montesquieu, Baok 28, cap. 23, 21, 25,26 & 27.
(6) Fleury, p. 47.
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exercised, in their several temitories, every Royal prerogative.—They:
coined money—fixed the standard of weights and measures—granted
safeguards—entertained a military force—imposed taxes—and admi-
nistered justice in their own names, and in Courts of their own crea-
tion, which decided ultimately in ali cases, civil and criminal, notac-
cording to the written Laws of the Kingdom, but according to the un-
written customs and usages of the District over which they respectively
claimed and exercised Jurisdiction. (1)

By these usurpations of the Seigneurs, the foundations of the an-
cient laws of France were gradually undermined. But the demolition
of this venerable fabrick was greatly promoted by the profound-igno-
rance which pervaded the Kingdom during this period. Few persons,
-except ecclesiastics, could read, and, hence, the Theodosian Code—
the Laws of the Barbarians, which had been reduced to writing, and
the Capitulars sunk imperceptibly, but equally, into oblivion. The
clergy also furthered its destruction by adopting, in their jurisdictions,
the Canon Law which they had begun to compile early in the ninth
century, and the Crown completed it by the publication of the ever-
memorable Edict of Pistes, so called from the City of Pictes, where it
was promulgated in the year 864 by Charles™ the Bald, one of the
weakest of the wealk descendants of Charlemagne. By this Edict, in
the mistaken policy of conciliation, the unwritten usages of each Sci-
gneurie were ratified and declared to be Law ; a declaration which
may be considered not only asthe efficient cause of the final extine-
tion of the ancient Law, but of the permanent establishment of that in-
finite variety of customs, which obtained in France until the late Re-
volution (2).

The authority of the Crown of France, atits ultimate point of de-
pression, about the close of the tenth century, was merely nominal,
the Royal Jurisdiction being confined to the Royal Domaine, which
comprehended no more than four cities, in which the King was obeyed
as feudal Lord, and not as Sovereign (3) ; on the other hand, the
power of the Seigneurs at this epoch was enormous—their tyranny ex-

_ orbitant,—The whole country was laid waste by the wars which they
waged against each other, and their own vassals were reduced to an
actual state of slavery, under the denomination of serfs and hommes de
peine, or under the pretended rights of personal service and corvée, were
treated as if, in fact, they had been reduced to that wretched condition
(4). By this state of anurchy those who were yet in the possession of
allodial property, were, in the first instance, induced to annex what
they held to the Jurisdiction of some Fief; and to subject themselves to
feudal services, for the inmediate safety of their persons and the defence
of their estates, and so generally was this the case that it gave rise to
the maxim  nulle terre suns Seigneur,”” which at length, became
the universal Law of France. (0) Butas the Seigneurs could not, in

~ .
(1) Fleury, 5 & 52—Hargrave’s Notes on Coke’s Littleton, p. 266,
(2) Montesquieu, Lib. 28, cap. 4. vol. 2d. p. 243. .
(3) Robertson’s Charles V. vol. 1st. p. 366.
(4) Dictionnaire de Jurisprudence, vo! 34, p 16 and 17.
(5) Rcbertson’s Charles V. vol Ist. p 223—Dict. de Jurisp. vol 3, p 16—Fleury,
p 61—Robertson ibid, p 16.
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every instance, proteet their dependants against the incursions of their
ueighbours, and as the feudal burthens were, in themselves, insuffer-
able, many vaszals abandoned their Lords, by degrees, and sought pro-
tection in walled towns where they united and entered into armed as-
sociations for mutual defence. (1)

These associations, which began during the reign of ¢ Louis le
Gros,” about the year 1109, and were called « communes,” could not
long remain without some government; regulations, therefore were
made, and usages adopted by each commune for the control of'its sub-
jeets, and being asylums for all who where inclined to be peaceable,
and barricrs against the common enemy (the Seigneurs) the crown af-
forded them every assistance in its power—conceded to them the right
of enacting laws for their own internal government and enfranchised
the Inhabitants. (2] ,

The Seigneurs plainly saw that the Institution of communes was
adverse to their interest, yet they could not prevent the increase of such
associations ; they even found themnselves compelled to have recourse
to the same expedient 1o prevent their dependants from taking refuge in
the royal cities which were incorporated : many of the towns, aleo,
within their territories, were willing to purchase charters of liberty, and
as most of the seigneurs had expended large sums in the holy wars,
and were needy, they sold them as a means of present relief. From
hence, in less than two centuries, most of the townsin France, from a
state of dependence, became free corporations, and personal servitude
was generally abolished. (3)

The effects of these establishments were very soon felt ; they were
found toaflord a degree of security equal to that which was aflorded
by the seigneurs, who began to be of less importance when they-
ceased to be the protectors of the people. The communes themselves
became attached to their sovereign, whom they considered as the au-
thor of their liberties, and they looked to the crown as the common
centre of union, necessary for the defence of the whole against their
oppressors. (#) On the other hand, the sovereign considered them as
instruments which might, with great advantage, be employed to increase
the Royal Prerogative. To this end, they endeavoured to raise them
to importance, and with consummate policy, called them to assist, by
their Deputies, in the states gencral of the nation. Availing them-
selves, also, of their co-operation, under the idea of restraining the
power of the seigneurs, they laboured in the great design of restoring to
France her ancient limits, and to the crown its original jurisdiction.
From time to time, as opportunities occured, they reunited the dis-
membered Provinces to the Royal Domain, and reduced them to im-
mediate dependence by conquest, by escheats and by treaties, S5)
they abolished private warfare and judicial combats, and extended the

(1) Dict. de Jurisp. vol. 3d. p. 17.

[2]) Dict. de Jurisp. vol. 3d. p 17. Reper. vol. 13. verbo ¢ commune.”

(3) Robertson’s Charles V. vol. 1st. p. 33. 227 et 251.

(4) Robertson’s Charles V. vol. 1st. p. 24.

(d) Thisdesign was ultimately completed n 1735, by the re-union of the Pro-
vinces of Bar and Lorrasine—Vide Abrégé Chronologique des grands Ficfs dela
Courounc de France, Paris 1739, and Hargrave’s Note on Coke and Littlcton, 266.
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administration of Justice, under the royal authority, to all persons, and
_ to all causes, (1) by steps of which the most eflectual shall be more
particularly noticed. .
Before, and during the reign of Charlemagne, Justices in Eyre of the
royalappointment, under the title of « Misst Dominici,” visited, occa-
sionally, the different Provinces, chiefly for the purpose of investigating
the conduct of the Dukes, and Counts in the several Jurisdictions, civil
and criminal, which they exercised under the authority of the Crown,
which was sometimes greater, and sometimes less, as the sovereign was
more or less feared and respected. (2) Louis the VI, about the year
1123, attempted to revise the office of the ¢ Missi Dominici,” under
the title of Juges des Exempts (3), but the seigneurs were inhis time
too powerful, and he was obliged "to abandon his intention. (4) His
Successors had recourse to expedients less alarming. Among the
first, certain. cases in which the King was interested, or presumed to be
interested, were declared to be ¢ Pleas for the Crown,” or « Cas
Royaux” which, according to feudal principles, (he being the Lord
paramount) could not be decided by the officer of his vassal, and were
therefore cognizable in the Royal courts exclusively. To this distine-
tion, the seigneurs of inferior note submitted, buf itwas scorned by the
more powerful, who, relying upon their strength, continued to exercise
Jurisdiction over all cases. The attempt, however, even with respect
to the latter, was productive of benefit ; it turned the attention of the
vassals to courts distinct from those of their oppressors, and taught them
to view the sovereign as a protector, and this facilitated the subse-
quent introduction of Appeals, by ywhich the decisions of the seigneu-
rial courts were brought under the review of the Royal Judges. (5) Of
these the Appeal « de défaut de droit,” on aceount of the delay or
refusal of Justice, was the first, The feudal law had provided that ifa
Seigneur had notas many vassals as enabled him to try, by their peers,
the parties who pleaded in his Court, or if he delayed, or refused to
proceed to trial, the cause might be carried by appeal to the court of
the superior Lord of whom the Seigneur held, and be there tried (6)
The right of Jurisdiction had been usurped by many inconsiderable
Seigneurs who were often unable to hold courts, for want of Officers
and Vassals, and while trials by battle ‘continued in use, there were
times, and cases, even in the Courts of greater Seigneurs, in which it
was difficult to assemble the Peers, by reason of the danger to which
they were exposed, by their being liable to appeals, by either party,
on account of false judgments, which necessarily led to the hazard of
a personal combat, if they maintained their opinion. (7) Inall such

——

(1) Loyseau des Seigneurics, cap. 5. sec. 63. Delolme, p.j17. Robertson’s Charles
V. vol. 1st. p. 36 & 56.

(2) Repert. 8vo vol. 40, p. 180 verbo ¢ Missi Dominici.”” Du Cange verbo
¢ Dux,” ¢ Comites,” et < Missi.”

(3) Reper. verbo  Missi Dominici,” vol. II. p. 473.

(4) Hénault’s Abrégé Chronologique, tome 2d p. 730.

(5) Robertson’s Charles V. vol. 1st. p. 60, 61.

(6) Beaumanoir, cap, 62,p, 322, Esprit des Loix, Liber, 28, cap, 28, . ;

(7) Montesquieu, Lib, 28, cap, 27, vol, 2d, p, 282 & secq, Robertson’s Charles V,
val, st, p, 306, .
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causes Justice was delaved, and  there were, thercfore, (requent ocea-
sions for appeals of this description, from whence the practice becams:
familiar, and served as an introductior ‘o appeals on accountof the
“ injustice” or “ iniquity”’ of the sentence, which followed, and gra-
dually increased, as the trial by combat declined ; for the mode of trial
being, in fact, an appeal to Deity, and the issue of the battle, held to
he a decision by his immediate interference, was incompatible with a
new judgment of any kind. (1)

To.facilitate Appeals, and the recowrse of the subject to the Royal
authority, Judges, underthe title of © grand bazllis,”® were appointed
in all the cities ofthe Royai Domaine, with an Appellate Jurisdiction
overall causes, civil and criminal, heard in the Seigneurial and in the
Royal, (but inferior) Courts of Prevdté (2), which was final, except in
certain cases of importance, which they were required to transmit to
the King, to be decided by himselfin his Council, where they were
ultimately determined. (3) Thenumber of these Jurisdictions, at their
tirst creation, was inconsiderable, but in the reign of Philip Augustus,
about the year 1190, they were numerous (4)

A regulation of greater importance succeeded the institution of
the Grand Baillis. The King’s Supreme Court of Justice, or Council,
in which he presided, which, asin all other feudal Kingdoms, was
originally ambulatory, follewing the person of the Monarch, and held
only upon some of the great festivals, was rendered sedentary at Paris,
and appointed to be kept open the greater part of the year, under the
appellation of the <« Parlement de Paris.”” This was eftected by an
Ovdinance of Philip le Bel, passed in the year 1302, and emphatically
entitled % Ordonnance pour le bien, Dutilité, et la réformation du
Royaume.” (5)

This Ordinance erected, slso, a Soverign Court of Assize, at the
City of Troyes, in Champagne, under the title of « Grand Jours,” re-
cstablished the Parliament of Toulouse, a Court before held under the
authority of the Counts of that Province, and confirmed a Court of
Exchéquer at Roun, which had subsisted since the re-union of that
City 10 the Crown of France, in the year 1200, and was originally
created by the Court of the Peers of France, by which John, King of
England, was by default, convicted, asa vassal of France, of the
murder of his nephew Arthur. (6) Other Sovereign Courts of
Parliament, makiug in all thirteen («) were afterwards erected in the
several Provinces of the Empire. (7)

To the several Royal Courts, when established, the people were
invited to have recourse for redvess, by every means which policy

(1) Robertson’s Charles V. vol. 1st. p. 61,

l(:Zz)dl)ict‘ de Jurip. vol. 3. p. 18. Dict. de Droit, verbo ¢ Baillis,” v. 1, p. 166,
col. 2d.

(3) Ency, Method, de Jurisp, verbn * Baillis,” vol, 1st, p. 710.

(4) Dict. de Jurisp. vol. 3. p. 18. Fontanon, Lib. 1st. Tit, 1st. p, 179, Dict de
Droit, vol, 1, p, 168. X

(5) Conférence des Ordonnances, by Bouchel, p, 137,

(6) Dict. de Jurispr. vol* 3. p. 21 & 22. Ord. de Louvre, Tom. 1, p. 366.

(a) Paris, Toulouse, Grencble, Bordeaux, Dijon, Rouen, ‘Aix, Rennes, Pau,
Merly, Besangon, Douai, Nancy.—See Répert. vol. 44, p. 296, verbo ¢ Parlement,”
and Dict. de Droit, verbo Parlement.

(7) Répertoire, 8vo. vol. 44. p. 296.
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could devise. The Monarchs named Judges of abilities and legal
acquirements — they added dignity to their character, and splendor to
the administration of their oflice. To the Parliaments, which ywere the
most respectable, and to the presidial Courts, which were established
for their assistance, they granted the right of deciding, ultimately, in
Appeal ; and to the Baillis, whose judgments thus became liable to
reversion, an original Jurisdiction which before,they did not possess. (1)
‘They appointed a number of Counsellors or Members in each Parlia-
ment to assist the President, (2) and, in imitation of the Seigneurial
Courts and those of the Dukes and Counts, in which the suitors had
beens accustomed to the trial by peers, they required the Baillis to
summon to their assistance, a certain number of discreel persons
(prodes homines,) and to decide according to their counsel and ad-
vice. (3) The people also were permitted, in the dialect of the times,
<« de veignir & la Cort du Roi, par ressort, par appel, ou par défaute
“de Droit, ou par faux Jugement, ou par recréance mie, ou par
& Grief, ou par veer le droit dé saCort,” (4)'and, under the sanction
of this authority, the Royal Judges took advantage of every defect in
the rights of the Seigneurs, and of every error in their proceedings ;

. they brought before them, in their respective Jurisdictions, all causes
which it was possible for them to remove, and held cognizance over
all which it was possible for them to retain, at the same time, they
laboured to render the pactice of their Courts regular, and their judg-
ments consistent, by which means they ultimately obtained the confi-
dence of the people, and were generally respected. Suitors then began
to abandon the Seigneurial Courts, (in which the will of the feudal
Lord was, but too frequently, the Law by which the case of his vassal
was decided,) and took refuge in the more discerning and more equit-
able Tribunalsof'the Crown. §5) The King was again universally
recognised to be the source of Justice, and the Seigneurs were depriv-
ed of every Jurisdiction to which they could not shew title, derived by
grant from the Crown. (6)

The ecclesiastics, who, in the reign of Charlemagne, were altogether
subject to the temporal power (7), had, in common with the Seigneurs,
taken advantage of the disorders which prevailed, and of the supersti-

. tion of the age, not only to enlarge their own peculiar Jurisdictions,
but to shake off, entirely, their subjection to all authority, except that
.of the Church. They had, infact, so multiplied their pretexts for ex-
tending the Jurisdiction of the Spiritual Courts, that it was, ultimately,
in their power to withdraw almost every person, and every cause,
from the cognizance of the Civil Magistrate. (8) They claimed and
exercised, as their exclusive privilege, the right of deciding all c¢itil

(1) Dict. de Droit, verbo Baillis.

(2) Répertoire, verbo ¢ Parlement,” + 1. 44, p. 294,

(3) Montesquieu, Liber. 27, cap. 42, vol. 2, p. 320.

(1) Etablissemens de St. Louis, cap. 13, lib. 2. Ordonnances des Rois de France,
de PImprimeric Royale, Tom. 1. p. 107. Dict. dc Jurispr. vol. 3d. p. 21.

(5) Robertson’s Charles V. vol. 1st. p 309.

(6) Bacquet’s Droit de Justice, vol Ist,p 9 & 10.

(7) Loyseau des Seigneuries, chap. 13, sec. 23 to 39. . .

(8) Robertson’s Charles V, vol. Ist, p. 112, Fleury’s Tnstitut. du Dreit Cancen,
val 2, p 8. Hericourt, part Ist, p 120.

-3
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causes, in which any of their hody was a party,or was, in any manner,
interested, and all criminal prosecutions, in which the defendant eit-
her was, or asserted himself to be, a Clerk ; in causes where none
but laymen were concerned, they claimed and exercised a similar pri-
vilege for various extraordinary reasons—in matters of contract, be-
causc contracts were then usually enforced by the oath of the parties
—in all testamentary cases, because the deceased having left his body
to the Church for'Sepulture, the execution of his Will, by the Church,
was a necessary consequence, inasmuch as it concerned the repose of
his soul (1)—in all matrimonial cases, because marriage was a Sacra-
ment—and in all cases in which a widow or an orphan was a party,
because it was the duty of the Chureh to protect such characters. In
others cases the same privilege was claimed for reasons which were
not less extraordinary. If an individual resisted their authority, he was
excommunicated, and upon his submission, a pecuniary fine was im-
posed for reconciliation with the Church, which the temporal judge,
in whose Jurisdiction he resided, was required to enforce by his autho-
rity, under pain of personal excommunication, and the interdiction of
the whole District over which he presided, in case of disobedience. (2)

The firstattempt, by the King’s Courts, to reduce the exorbitant
pretensions of the Clergy, was the appeal ¢ de Deni de Justice,” (3)
which was similar to the appeal ¢« de Défaut de Droit.” This was
daily extended, by construction, to a great variety of cases, and was
followed by the ¢ Jppel comme d’abus,’® which, in the nature of a
prohibition, suspended all proceedings, and was allowed, at any stage
of a cause, (4) to all who complained, that the Judge of the Spiritual
Court had exceeded his authority by any proceedings, contrary to the
Canons of the Church, recognized in France, or to the Law of'the
Land in any respect. (5) This remedy was in practice long before the
vear 1539, but in that year it was formally declared to be the Law of
France, by an Ordinance of Francis the First ¢ pour la réformation
« ¢t abréviation des Procés.” (6) By this Ordinance the Ecclesiasti-
cal Judges were also forbid to cite before them any of the King’s lay
subjects in any matter whatever, except those which were strictly
Spiritual, and the King’s lay subjects were forbid to institute any suit,
of a temporal nature, before any Court of Ecclesiastical Jurisdiction.(7)

Thus the Crown of France, by persevering in one great plan, with
indefatigable exertion, and continued prudence, suspendingits attempts
when the conduct of the Clergy, or any formidable conspiracy of the
areater Seigneurs, required it, and resuming them when they were
fechle or remiss, became once more the Fountain of Justice. That
part of its original Jurisdiction, over causes and persons, which the
Clergy and the Seigncurs had usurped, was regained, and the entire

(1) Loyscau des Seigneuries.

{2] Fleury’s Institut. du Droit Canon, vol 2, §10. p 9

(3) Dic de Jurisprudence, vol. 1st. p. 292,

{43 L. €. Dénizart’s Preliminary Discours to vol 1st.p 73.

(3} Fleury’s Institut, du Droit Canon, vol 2d, p 12.

(6) Dictionnaire de Jurisprudence, vol Jst.p 297. Traité de I’Abus, vol Ist.
cap 2, p 11, ed. of 1778.

(7) Ordonnances de Neron, vol 1st. p 162, Loyscau des Szigneuries; cap. 13,
see 7D T6 R T
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proceedings of the Seignewrial and Ecclesiastical Judges, inall causes,
civil and eriminal, spivitudl and temporal, which were legally subject
to their inquiry, were brought before the review and control of the So-
vereign, through the medium of his Courts.

Upon the re-establishment of the Royal authority, the local customs
of France were so numerous and so various, that therewere not two
Seigneuries, throughout the whole Kingdom, entirely governed by the
same Law. (1) Some of the causes of this amazing diversity have been
traced in the diflerent usages of the Barbarians, which were introduced
by the original conquest of Gaul---in that peculiar principle oftheir
Jurisprudence, which permitted each individual to make choice of the
Law by which he thought proper to be governed, and the consequent
existence, not only of the customs of each particular tribe, but ofthe
‘Theodosian Code, especially among the Clergy—in the introduction of
the feudal system, and the distinctions which it created between feu-
dal and ailodial property—in judicial combats which were necessarily
introductive of new usages created by their several and various issues
—in the usurpations of the Seigneurs, the means which they, severally,
adopted to support them, and the independent administration of Justice
within the limits of their respective Jurisdictions—in the Ordinances
enacted by the Sovereign for the government of the Royal Domaine—
in the establishinent of Communes and their bye-laws—and in the
compilation of the Canon Law, and its general application to all ques-
tions decided by Ecclesiastics. But to these causes must bé added the
discovery of the Justinian Code, which wasbrought from Ttaly into
France about the middle of the twelfth century, (2) and soon affected
her Jurisprudence in various gradations :—In some of the Provinces it
was entirely adopted and confirmed, and declared, by the Royal autho-
rity, to be exclusively their Common or Municipal Law. In others it
was received as subsidiary to their own local customs, as a rule of de-
cision in cases for which they had not provided ; but in the greater
number it mingled imperceptibly with their usages, and had a powerful
though less sensible influence.

To the revival of the Roman Law must, also be attributed the de-
cline ofthe Trial by Peers and by the prodes homines. The duties of
hoth were, originally, similar and required neither capacity nor study.
They decided upon the usage and custom of the people and place to
which they belonged, and a knowledge of these was all which it was
necessary for them to possess. Butwhen the Institutes and digest of
Justinian were translated and publicly taught, the proceedings in the
different Tribunals were materially changed. Learning among the laity
wais totally unknown—but the clergy having some information, and be-
ing in possession of all the officesin the different Courts, eagerly adopt-
ed the practice of the Roman Law. A new form of Trial was thus in-
troduced, which was no longer an exhibition of state, grateful to the
Scigneur and interesting to a warlike people, but a dry course of plead-
ing which they neither understood nor caved to learn, and upon which
the Judge was soon left to give judgment alone, for the Peers and the
< prodes homines,” being no longer capable of deciding, withdrew by

{1) Montesquicu. T.ib. 28, cap. 45. _
{2) 1idem, Lib 28, cap. 12. Robertson's. Charles V. vol. 1st. p. 316.
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degrees, and were suceeeded by Lawsyers, who were appointed to as-
sistthe Judges with their advice, under the title of Assessors. (1)

The Royal Judges, upon theiv re-establishment, were greatly embar-
rassed by the different local customs to which, in the administration of
Justice, they were compelled 1o have recourse, and upon which, by the
secession ofthe Peers and prodes homines, they found themselves
obliged to decide in person. It was impossible for them tohave a
knowledge of the usages of each particular Seigneurie, and, therefore,
in all casesin which any question arose respecting the existence ofa
custom, or of the'practice which had obtained undera particular cus-
tom, there was an absolute necessity for a recourse to parole testimo-
ny, by which means all questions of Law became mere questions of
fact, in which he who held the affirmative was required to prove what
he asserted, by the production of ten witnesses at least. (2) :

In such an equiry, which was called an <« Enquéte pur turbes,” so
much depended upon the influence and industry of the suitors,-and
upon the experience and integrity of the witnesses, that it was, atall
times, dificult to come to the truth, especially when evidence was
adduced by both parties; insuch case equal proofwas sometimes made
of two customs, in direct opposition to each other, in the same place,
and upon the same fact. (3)

The reduction of the whole to writing was pointed out,by reference to
the Roman Law, as an eflectual remedy for these evils, and was adop-
ted. At first the usages of certain Bailiwicks were collected by indi-
viduals.—Pierre Desfonaines (the earliest writer on the Law of
France,) published his ¢« Conseil,’” which contains an account of the
customs of the country of Vermandois,and Beaumanoir, the « Coutumes
de Bovoisis,” during the reign of St. Louis, which began in the year
1126. (4) These works are followed by others of the same descrip-
tion, (D) and by oneof a public nature, « Les établissemens de St.
Louisy” which contained a large collection of the Law and customs
which prevailed within the Royal Domaines, and was published by the
authority of that Monarch (6)

The compilations of individuals could have no weight in the King’s
Courts, except what they derived from the truth and notoriety of'the
subjects upon which they wrote 5 vet it cannot be doubted that they
contributed greatly to those redaction of the customs which were after-
wards made under the sanction of the Sovereign. In 1302, Philip the
TV directed the most intelligent inabitants of each bailiwick to be as-
sembled for the purpose of informing his Courts of the customs which
had been observed in their respective Jurisdictions, and required his
Judges to register and observe those which should be worthy of appro-
bation, and to reject all which should he found unreasonable, and this
command was carried into execution in several parts ofthe King-
dom. (7) .

(1] Montesquicn, Book 28, cap. 42, vol. 2d. p. 319 & 320.

, 21 lF leury’s Hist. du Droit Frangols, p. 83, Ferriére’s gd. Com. vol 1st, p 5, scc
2,art 1.
.’ (3) Fleury’s Histaire du Droit Frangais, p, S6,

(1) Robertson’s Charles V. vol, 1st p, 316.

(3) Montesquieu, Lib, 28, ch, 45, vol, 2, p, 323.

(6) Dict, de Jurisp, vol. 3,

(%) Dénizart, vol 1,p. 575, 9th cdit.



491

Charlesthe VII conceived the idea of digesting the several customs
into one general code forall France, and to this end, by the 125th ar-
ticle of the ordinance of 1453, (1) usually called the ordinance of
JMontils le Tour, he dirccted the several customs and usages of
each Jurisdiction to be written, but nothing further was done, until the
year 1493, when the custom of Ponthicu was reduced to writing under
Charles the eighth.  His successor, Louis X1, is represented, by the
Historian, Philip de Commines, and by Dumoulin, to have been very
desirous of having « one custom, one werght, and one measure, through-
« out his Kingdom, and that every Law should le fuirly enregistered
< 7n the French language ;” (2) yet it does not appear that any of
the castoms were compiled during his administration of the Govern-
ment, buf in the reigns of the succeeding monarchs, particularly Louis
XII, Francis the I, and Henry the IT, many were finished, and the
whole, comprehending sixty collections of general customs, in force in
the several Provinces, and about three hundred local customs, in force
in the different Cities and Bailiwicks of the Kingdom, were completed
under Charles the IX, after the expiration ofthe century from the
comimencement of the design. (3)

In the execution of the edict of Charles VII, the States General of
cach Province, consisting of the deputics of the nobles, the ecclesiatics
and the representatives of the commons, were convoked by the royal
letters patent, issued for that purpose. By them, when assembled,
an order was directed to all the Judges and other Royal Law Ollicers
of the Province, requiring theni to transmit to the States General, re-
ports of all the customsund usages practised in their respective Juris-
dictions, from time immemorial, These reports were referred to a
special committee of the States General, by whom they were reduced
to abstract maxims, arranged in order, and so returned to the States
Geacral by whom they were examined, confronted with the original
reports, discussed and accepted or rejected.(4) Those which were ac-
cepted, being confirmed by the King, enregistered and published in
the sovereign Court of the Jurisdiction to which they related, (5) be-
came the Law of that Jurisdiction, binding upon its inhabitants, but in
no way affecting the rights or prerogatives of the Crown, (6} and sub-
Jject, at ail times, to any alteration which the King might think proper
to make by a royal ordinance. (7) .

The redaction of the Custom of Paris was among the first. In 1510,
Louis the XTI published a general edict, in which, afier reciting, that

(1) Ordonnances de Neron, vol. 1st. p. 43.
[2] Dictionnaire de Jurispr. vol. 3d. p. 47. Fleury, p. 68.
[3] Fleury’s Hist. du Droit Frangois, p. 69. Reper. verbo ¢ Coutumes,” vol. 16,

. 390. .
P (4) Fleury’s ist, du Droit Frangois, p. 70.

[3] Loyseau des Seigneuries, ch. % sec 11. Ferriére, pet. Com. v. 1 p. 5.

[6] Bacquet Droitde justice, ch. 10, No, 8. Droit d’Aubaine, ch. 29, no. 2.
Droits de Fraucs Fiefs, ch. 11. No. 5. Som. Seule——Brodeau sur Paris—Trongon
sur Paris, art. 75.—Galland, Traité de Franc aleu, ch. 8—Ferri¢re gd. Com. v.
1, p. 9, sec. 10—D’Agucssean, vol. 7. p. 302 & 363, & vol. 8, p. 132, & 153.
Case of Rex and the Duke and Dutchess de Vanquinon, decided 5th August, 1762,
and reported in Ferriére, D. D. verbo ¢ Coutumes,” vol 1, p 424, edit. of 1771 &
in the Dict. des Domaines, vol. 2. p. 479.

[7] Brodeau sur Louet, letter D. ch. 23—Ferriére, D. D. vol. 1st, p. 542, verbo
“ Droits Coutumiers.” :
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a fixed role in the administration of Justice was absolutely necessary
for the happiness of a state, & that no Government could exist with-
out it ; and declaring himsel{f to be well acquainted with the great
vexations, delays and expenses to which his subjects had been, and
yet were obliged 1o submit, in consequence of the confusion, obscurity
and uncertainty which pervaded the customs of the different Provinces
and Bailiwicks of his Kingdon ; he commanded the whole to be col-
lected in the manner directed by his predecessor, Charles the V1I (1)
and by a royal commission of the same date, Thibault, Baillet, Prési-
dent, Frangois de Morvillier, Counsellor, and Roger Barme, Attorney-
General in the Paliament of Paris, were authorized to call together
the Counts, Barons, Chastelans, Seigneurs, Prelates, Abbots, Chap-
ters, King’s Officers, Advocates and Attornies of the city, prevoté and
vicomté of Paris, with a certain number of respectable citizens, and to
Jay before them the Custom  of Paris, as it had then been reduced to
writing, in an assembly of the three estates, (which had been previous-
Iy held for that purpose,) for such alterations as this new assembly of
officers and citizens, upon discussion, should flud requisite.  (2)  This
was, accordingly, done, and some changes werc made; and His Ma-
jesty having declared, in the edict above mentioned, that he sanction-
ed and approved whatever his commissioncrs and the three estates of’
any Province should, mutually, agree and certify to be the customs of
that Province, (3) the whole, as it then stood, was enregistered and
published in the Parliament and Chatelet of Paris, as the edict vequired

" and, thereupon, became the Law ofthe Prevoté and Vicomté of Paris.
(4+) In this state it remained until the year 1580, when, in an assem-
bly of the three estates, in which the celebrated Chistopher De Thou,
first President of the Parliament of Paris, by virtue of Letters Patent,
issued for that purpose by Henry the IIT presided, it was reformed
and amended, with all the formalities which were used at the original
redaction 3 butit received no improvement or alteration of any kind
after that period, and the several articles, as they were then corrected,
continue, to this day, to be the text of the Custom of Paris.

Various attempts were made by succeeding Monarchg, particularly
Francis the I, Henry-the IV, and Louis the XIV to renew the great
design of Charles the VII, for the Government of France by one gene-
ral and uniform code of Laws, but never with suecéss. — The customs
were too deeply rooted in the pride and prejudices of the inhabitants
of the districts in which they obtained, to be eradicated, and they
prevailed, though the evils arising from such a discordant mass of Laws
were most sensibly felt and frequently deplored ; — ¢ Our numerous
customs,” says an animated writer on the Law of France, ¢ obscure
¢ susceptible of any interpretation, form a vast and eternal Labyrinsh,

[1] Intr. toFerriére, gd. Com. vol. 1, p. 51.
- (2) latr. to Ferriére, gd. Com. vol. 1, p. 33.

[3] Vide Edict of 1510, in Iutroduction to Ferriére, grand Comment. vol. 1, p.
52, and the conclusion of the Procés Verbal of the Redaction of the Custom of Pa-
ris, ibid, p. 50. .

(4) Vide Edict of 1310, in Introduction to Ferriére, grand Comment, vol. t p.
52, and the conclusion of the Proceés Yerbal of the Redaction of the Custom of Paris
ibid. p. 50.
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¢in shich the peace, the happiness, the lives and fortunes of ouc
« citizens, the very character and honov of Jurisprudence, are lost for
“« ever.? (1) o :

The supreme legislative authority was, originally, vested in the
assemblies of the Champ de Mars, (2), and, by the, it was exercised
until the year 921, when the last of the capitulars was enacted, under

. Charles the simple. (3) .

During the disorders which followed, the Sovercign and the great
Vassals were influenced by motives, which, though extremely différent
produced the same effect in the conduct of both, and equally prevented
all acts of general Legislation. The Weakness of the crown com-
pelled the King carefully to abstain from every attemptto render a
law general throughout the Kingdom ; such a step would have alarmod
the Seigneurs—have heen considered as an encroachment upon the
independence of their Jurisdictions, and bave led to consequences
which might have proved tatal to the little remains of power which
lie yet retained.  On the other hand, the Seigneurs as carefully avoid-
ed the enacting of general Laws, because the execution of them must
have vested in the King, and must have enlarged that paramount pow-
er which was the object of all their fears. The general assemblies, or
States General of the nationy thus lost or voluntarily relinquished their

. legislative authority, whicli, abandened by them, was assumed by the
Crown. (4)

The first of the royal ordinances, which can be taken for an act of
Legislation, extending to the whole Kingdom, was published in the
year 1190, by Philip Augustus, and is entitled ¢« Edé¢ touckant la mou-
wance des Fiefs, entre divers Héritiers.” (5) Previous to this period
they contained regulations, whose authority did not extend beyond the
limits of the royal domain, so that no addition whatever was made to
the statute law of France, during the long period of 279 years, which
clapsed between the date of the last capitular, in the year 921, and the
publication of this edict.(6)

The first acts of general legislation were published by the Kings of
France with great reserve and precaution. They assembled a Coun-
cil, composed of the great officers of the Crown, and of certain of the
Bishops and Seigneurs, which is generally supposed to have been no
other than the King’s Council of that day, the Court of the Palace,
which was afterwards made sedentary and called the Parliament of
Paris. (7) With them they deliberated~—with their advice and con-
sent they legislated, and by them the ordinances were signed, as well
as by the Sovereign himself. (8) But, ina later period, and-by suc-

(1) Prost. de Royer, Dictr. de Jurisp, vel. 3. p. 37. Vide also the Preamble to the
Ordinance of 1721.

(2) Robertson’s Charles V. vol. 1. p. 166. .

(3) Robertson, ibid, vol. 1. p. 367, N

(1) Robertson’s Charles V, vol, 1, p, 167 and 168,

(5) Conférence de Guenois Chronologique, p. 2,

Robérison’s Charles V. 1 vol, 1,p, 368 and 167,

(6) Maximes de droit Public Francois, v. p. 186.

(7) Miraumont des Jurisdictions de Penclosdu Palais p. 61.—Coquille, Institut
du Droit Frangais, cap. 1.—Maximes du Droit Pub. Frangais, vol. 4. p. 184,

(8) Miraumont des Jurisdictions de Venelos de Palais p, 61,—Coquille, Institut,
du Droit Frangais, cap, 1,—Maximes du droiy Pub, Frangoiscs, vol ¢ p, 184



494

ceeding monarehs, these were considered as unnccessary formalities,
and rejected,  They, then, enacted laws in their own names, and alone
—the style of persunsion, which was used in the carlier edicts, was
changed for the imperative declaration of an absolute Legislator, ¢ vou-
lons, commandons et ordonnons, car tel est notre plaisir,”’ and for the
deliberative voice of'the council, was substituted the practice of verify-
ing and enregistering the royal ordinances in the Parliaments or Sover-
eign Courts of those Jurisdictions to which the King thought proper to
extend them j a practice which was continued, without deviation, un-
til it became a fundamental maxim in French Jurisprudence, recognis-
ed, equally, by the Prince and by the People, that no Law could be
published in any other manner, and that no ordinance could have any
eflect, or bind the inhabitants of any particular Jurisdiction, before it
was verified and enregistered, by the King’s order, in the Sovereign
tribunal of that Jurisdiction. (1) Under the sanction of this maxim, the
Parliaments of France, at various times, refused to verify and enregister
particular ordinances, which they conceived to be oppressive to the
subjeet, or subversive of the constitution, with a spirit and constancy”
which reflected the highest honor on their members, but bore no pro-
portion to the power which they opposcd.—In some instances of their
opposition, the King voluntarily abandoned the obnoxious Law; in
others, the Parliament, on their part, thought it most prudent to submit,
and obeyed the royal commands, contenting themselves with an entry,
purporting that the enregistry was made by compulsion, « ex tterativo
.et expresso mandato Regis.” (2) But, whenever instances have occur-
red in which the Parliaments have inflexibly refused to enregister an
ordinance which the King had determined to carry into execution, the
plenitude of the royal power has afforded a remedy for their refusal.
Upon such occasions, the King repaired, in person, to the Parliament
and helda « 7t de Justice. » He took possession of that seat, which
he was supposed at all times to occupy, and commanded the ordinance
to be read, verified and registered in his presence—for, being the So-
vereign, and personally present, the Parliament was held then to have
no authority, according to the principle, adveniente principe, cessat
Magistratus, a principle which the constitution of France seems to
have recognized,and which most eflectually defeated every effort of her
Parliaments to limit and control the Crown, in the exercise of a su-
preme legislative authority. (8)

¢ Ordonnance,” is a generic term, comprehending, <n ¢ts most ex-
tensive application, cvery rule of conduct prescribed by the Sovereign
to his subjects ¢n person, as the Royal Edicts, Declarations, and JAr-
réts du Roi en son Conscil, or by his authority, as the bye-laws of

(1) Rocheflavin des Parlemens de France, liv. 13, cap. 17, No. 3, p. 702. Pa-
pon, troisiéme Note, tit, de 1a clause ¢ car ainsi me plait,”” p 334 and 336— Pas-
quier, Recherches de la France, lib. cap. 4—Loyscau des Seigneuries, cap. 3 No 11,
~1Des Ofiices, lib 4, cap 5, No 67.—Coquille Inst. au Droit Francois, cap 1st.—
Hericourt, Loix Ecclesiastique, p 108, cap 16, sec 10—NMaximes du Droit Public
Frangois, vol 4, p 57.

(2) Maximes du Droit Public Frangois, vol 4, p 240 & scc 1 q.

(3) Rocheflavin, p 928 & 920—Pasquier’s Recherchies, vol 2, p 376, 577, [and
1st, p 61—Répert < Lit de Justice, vol 36, p 529.
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corpovations and the Avréts of his superior or Sovereign Courts. (1)

In a narrower sense, it signities all laws which emanate from the
King directly, and those only ; (2) but, in its most limited impart, it is
confined to such general laws as are enacted by the Sovereign in per-
son, and are rather codes of regutations respecting one or more bran-
ches of Jurisprudence, than provisions for particular objects, and this
ig its proper signification. (3)

In this scnse the ordinance of Joha the I. of March- 1356 ; (&)
one of Charles the VII of July 1538, usually called the pragmatic
sanction ; (3) another of Charles VII of October 1446 ; (6) another
of the same monarch, of April 1453, usually called the ordinance of
JMontil les Tours. (7) The ordinance of Louis the XII of March
1498 ; (8) that of Francis the I of October 15335, commonly called
the ordinance of Yzsur Tille ; (9) another of the same mounarch of
June 1536, usually called the edict of Cremicux ; (10) another of the
same raonarch, of the month of August 1539, commonly called the er-
dinance of Villars Cotterets ; (11) one of Charles the IX of January
1560, commonly called the ordinance of Orleans; (12) another of
the same Monarch of January 1563, .commonly called the ordinance
of Rousillon ; (13) another of the same Monarch, of February 1566,
commonly called the ordinance of Moulins ; (14) one of Henry the 111
of May 1579, commonly called the ordinance of Blois. (15) The ce-
lebrated edict of April 1598, commonly called the edict of Nantes,
(16) and that of Louis the XIIT of January 1629, better known by
the names of Code Michaud and code Marillac, (17) are the principal
ordinang enacted before the erection of the Sovegeign Council of Que-
bee. (1

Th(e ordinance of January 1629, which isone of the most exten-
sive and best digested, was enregistered in a « Lit de Justice,” held
in the Parliament of Paris, on the 15th January, 1629. It was compiled
by Michel de Marillac, then keeper of the seals, by order of the Car-
dinal De Richelieu, and was, at first, received with great approbation,

.which it well merits. But on the death of the Marecha! de Marillac,
who was brought to the scaffold by ihe Cardinal, the seals were taken
from his brother, Michel, who was imprisoned, and died of a brokeu
heart in the Castle of Chateaundrin in 1632.

(1) Bornier’s Preface, p 2, Couchot, prat. Univ. vol Ist,p 4.
(2) Couchot, prat. Univ. vol 1, pd.
(3) Bornier’s Preface, p 3, Hericourt, Loix Ecclésiastiques,cap. 16, sec. 5, p 108,
(4) Neron, vol 1,p 2. ,
-(5) Guenois’ Chratiologie, p 7.
6) Neron, vol 1, p 17,
{7) Neron, vol 1, p 24.
(8) Neron, vol 1, p 56.
(9) Neron, vol 1, p 93.
(10) Neron, vol 1, p 152,
éll) Neron, vol 1, p 158.
12) Neron, vol 1, p 368.
(13) Neroa, vol 1, p 424.
(14) Neron, vol 1, p 444,
(15) Neron, vol 1, p 508.
(16) Neron, vol 2, p 921«
{17) Neron, vol 1, p 782 ~~Répertoire verbo ¢ Code Michaud.” s
(18) Vide Dictr. de Jurispr. vol 3, p 39~Répert, verbo < Ordonnance®® ol 43,
p 470~Dénizart, verbo * Ordonnances.™
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The disgrace of Michel de Marillac atfected the credit of the Ordi-
nance of which he was known to be the author. It fell into general
disrepute, and, certainly, for a period, was notcited in the Parliament
of Paris. There were, however, even during that period, some Juris-
dictions which continued to receive it, and in which it was quoted and
admitted to be Law, particularly the Parliament of Dijon, and by some
writers it is asserted, that it was finally received as suchinall. (1)
But by others this is denied, and the Ordinance is, by them, said to
have become absolete. Non miki licet tantas componere Liles,

Much of the .Ecclesiastical Law of France, as itstood at the erec-
tion of the Sovercign Council of Quebee, is contained in the Ordi-
nances which have been enumerated.— They relate, in general, to
the Government of the Church as well as of the State, and to the Ju-
risprudence and practice of Courts, Ecclesiastical as well as Civil,
There are, however, others which wholly concern the Church, some
enacted upon the representations of the States General—some upon-the
representations of the Clergy—and some upon the mere motion of the
Sovereign. (2) But the principal Ordinance, on this head, is that of
Charles the Seventh, of July 1438, g3) called the Pragmatic Sanction.

During the schism of Avignon, when, from the year 1378 to the
year 1417, (4) the Christian world saw with astonishment and diggust,
two co-existent Popes, each claiming an equal right to the Papal Thro-
ne, and supporting their respective pretensions by the full exercise of
the papal power, the Gallican Church rejected all foreign authority,
and governed herself, principally, by those parts ofthe Cavon Law
which had been obscrved previous to the publication of the new De-
cretals. In the great Assembly ofthe Church, which was afterwards
held at Constance, in the year 1414, (5) the superiority of the (Ecu-
menick Councils over the Pope was acknowledged and formally declar-
ed, and, in consequence of this declaration, and of an agreement which -

-took place between the Council held at Basle in the year 1437, and
the Sovereign and States General of France convened at Bourges, in
the same year, the Pragmatic Sanction wasenacted. (6) But as this
Edict materially affected the Papal Jurisdiction, it necessary created
many differences between the Courts of France and Rome, which, be-
coming subjects of negotiation, were terminated in the year 1516, (7)
by the Concordat, a treaty concluded between Francis the First and
Pope Leo the Tenth, at Boulogne, and enregistered in the Parliament
of Paris, but enregistered in opposition to the opinion of that respectable
body, and in their own expression ¢ du &rés exprés commandement du
Rot, réitéré plusieurs fois.” (8)

(1) Journ. d. Aud. vol. 4, p. 486— Dictr. de Jurisp. vol. 3, p. 44— Dénizart,
verbo ¢ Pareatis,” No 25—L C Dénizart, vol 4, p 386, case of the Princess of
Carignan, an. 1748—L C Dénizart, vol 9, p 761— Répertaire, 8vo. vol. 11, p 43l
to 434—Encyclopedie Méthodigue de Jurisprudence, vol 2, p 692—L C Dénizart,
vol 1, p 184, sec 4,no0 3..

(2) Hericourt, Loix Ecclesiastiques, introduction, p. 12 & 13

(3) Guenois’ Chronologic, p 7. -

(4) Millot’s History of France, part 24, p 153 &217. .

(5) Dict Canon verbo ¢ Constance.”

(6) Fleury’s Inst, au Droit Canon cap. 1, vol. 1. p. 20.

(7) Fleury’s Instit. au Droit Canon. vol. p. 22.

(8) Hericourt, Loix Ecclésiastique, introduction, p. 9, 10 & i1.
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The encroachments of the See of Rome have, in fact, everbeen op-
posed by France, (1) and the liberties of the Gallican Church, in op-
position to the exorbitant pretensions of the Holy Pontiff, have, at all
times, been asserted, and at all times, supported by the King, the
Clergy and the People. (2) These liberties, which comprehed not only

. the privileges and immunities conceded by the Concordat,but al! the an-
cient Canons adopted by the Gallican Church forits own government
with all its ancient usages, are recognised in the celebrated declaration
of the- Church of France, made on the i9th of Maych, 1682, by the
Archbishops, Bishops, and Deputies of the Clergy, assembled at Paris,
by the King’s order, and confirmed by the Royal Edict of the same
month, and are founded upon two maxims of very great extent, viz:
That the papal and all other ecclesiastical power, is purely spiritual,
and does not extend, directly or indirectly, to any thing.temporal ; (3)
and that in spiritual concerns,the authority of the Pope being inferior to
that of the Councils, he is restrained by the Canons, and cannot, by
any new constitution, infringe them, or set aside any usage or custom
of the Church of any State, recognised, by the Municipal Law of that
State, to be valid. (4) The Ecclesiastical Law of France, therefore,
atthe period above mentioned, although it recognised the Papal Canon
Law, comprehended the parts, only, of that system, which had been
received by the Gallican Church, under the sanction of the Sovereign,
expressed in letters patent, or implied from immemorial usage. — No
Papal constitution, decree, decretal, epistle, rescript or bull —no canon
or decree of any Council of the Church Ecumenical, national or pro-
vineial, had, at that time, or afterwards, in France the eflect of Law,
until published by the Clergy in their respective Dioceses; and such
publication (even of a constitution relating to an articie of faith,) could
not.be made without the Royal authority and permission. (5)  Even
the decrees of the Councils of Trent (admitted to have heen legally
convened,) were not recognised to be Law, their publication not hav-
ing been authorised by the Sovereign ; and to give effect to many of its
dispositions, which it was thought proper to adopt, they were enacted
in the Royal Ordinances. (6)

The Royal Ordinances, with the Law of nature and of nations,
and the Ecclesiastical Code, so far as it was sanctioned by the Sover-
eign, may be considered as the Common or universal Law of France ;
but the remaining part of the niunicipal Laws of her several Provinces
or Districts were very dissimilar. In the Pays de Droit Ecrit, which

(1) Fleury’s Institut. au Droit Canon, vol. p. 220.

(2) Vide the Declaration of the Clergy of France of 1682, and the Royal Edict
thereon in Neron, Vol, 2, p, 172, .

(3) Poithier, 4to vol. 6. p. 306.

(4} Hericourt, Loix Ecclésiastiques, introduction, p. 13, vol. 1. p. 112 —Répest.
verbo ¢ Libertés de PEglise Galicane.” — Dictr. de Droit verbo ¢ Libertés de PE~
glise Gallicane ? — La Combe, Recueil do Jurisp. Canon. verbo ¢ Libertds de
PEglise Gallicane.” — Fleury’s Tust. au Droit Canon. vol. 2, p. 220 & seq. — Preu-
ves des Libertés de PEglise Gallicane, by Pithon.

(5) Hericourt, Loix Ecclésiast. vol. 1, p. 105. col. 2, and val. 1, p. 98, and col.
ist. and 2d p. 100, col. 1st and p. 103, col. 1, & 2. Dict. Canon. verbo ¢ Canon.
verbo& “2 Canon.”’ et Droit Canon. La Combe, Recueil de Jurisp. Canon. introd.

.1 .
? (6) Hericourt, Loix Ecclésiastique, vol. 1. p. 99, col. 1 & 2,
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-were those Provinces in which the Roman Code, by the especial fav-
our of the Sovereign, had been permitted to remain, and was declared
to be in force, that system obtained to the exclusion of the Customs;

1) while in the others, and particularly in the Vicomté of Paris, the

Justoms obtained, to the exclusion of the Roman Latw, which, in
the Provinces, or Pays de Droit Cofitumier, was of no force, and
was considered only asa system of written reason. It was long,
indeed, a disputed question in the Jurisdictions of the Vicomté of
Paris, whether .regourse” was not to be had to the Roman,astoa
positive Law, for decisions in unforeseen cases for which nn remedy
was provided by the Custom ; but it was ultimately settled that such
recourse ought not to be had, and that the Judges were not bound to
decide by it.. %2)

I feel that I have - already trespassed upon your time, yet hefore I
conclude, as the suject upon which I have the honor to address you
appears to allow it, I cannot but solicit your attention to the actuat
state of the Study of the Law in Canada.

Tho experience of many ages and of many countries seems to have
shown, that the elements of science arc best inculeated by public lec-
tures — rightly conducted they awaken the atiention of the student,
abridge his labour, enable him to save time, guide his enquiries, velieve
the tediousness of private research, and impress the principles of hia
pursuit more effectually upon his memory. (3)

The Student of Law in Canada has noassistance of this description ;
he toils alone in an extensive field of abstruse science which he finds
greatly neglected, and therefore too hastily deems to be despised, and,
discouraged from the commencement of his labours he isleft to his own
exertions, and is compelled to clear and prepare the path of his own
instruction, almost without aid of any kind.

Would not an effort to relieve him in this arduous and solitary task,
as one among the first fruits of this Society, be highly worthy of its
views and character? And i3 it too much to say, that a public Institu-
tion, which would enable those who intend to pursue the profession of
the Law to lay the foundation of their studies in a solid scientifical
method, and afford them more ample knowledge of the peculiar sys-
tem of Jurisprudence by which we are governed, would be productive
of great and lasting benefit, not merely to the student, but to the public
at Jarge ?

It is not, hewever my intention, upon the present occasion, to press
this subject any further. The system to which I have just alluded is
one of real merit, it is built upon the soundest foundations of natural
and universal Justice, approved by experience, and is most admired by
those who know it best: Its claims to notice are therefore so appa-

-

(1) Ferriére, D. D. verbo ¢ Pays de Droit Ecrit.”

(2) Ferriére, D. D. verbo ¢ Pays de Droit Ecrit.”” Dumoulin, des Fiefs introdue-
tion, no. 106 & 109. D’aguessean, vol. 1,p, 156 L. C. Dénizart, vol. 5, p. 674.
Ferriére, gd. Com. vol. 1,p.18 & 19,n0.1, 2, 3, 4 & seq. Ibid. p. 306, vol. 4, art.
10. Dict, de Jurisp. de Prost. de Royer, vol. 1, p. 6 Discours Préliminaire. Le
Prestre Cent. 3, cap. 83, p. 675, which cites an Ordinance of Philippe le Bel,, declar-
ing France not to be governed by the Civil Law.

(3) Vide Sir James Meckintosh’s discourse on the Study of the Law of Nature
and of Nations, p. 2, ~
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vent, that I shall indulge myselfin the hope, that the influence of this
Society will soon be exerted for the establishment of some Institution of
a public description, in which the Law may be taught As A sciEncE—
A science which, though hitherto neglected, is of the first importance
to mankind, aud ¢ with all its defects, redundancies and errors, is the
" ¢ united reason of ages — the pride of the human intellect.” (1)

~

.

e ot

-

RESPONSIBILITY OF ATTORNEY.

———rD) ) (e e

Ignorance.—JNegligence.

Lord Mansfield remarked that ¢ an attorney ought notto be liable
in cases of reasonable doubt,”” 4 Burr. 2060. He is bound to show
reasonable skill, and reasonable diligence. A Solicitor’s profession im-
plies an undertaking of reasonable diligence ; but this does not mean
that he shall be obliged to make good to his client every loss which the
client may perhaps be able to show might have been averted byan
excessive assiduity, or an extraordinary exercise of vigilance and acti-
vity. It is useless to put cases by way of illustration, since we have a
recent decision in the House of Lords,in a number lately published of

. MM. Clarke & Finelly’s Reports, vol. 12, p.91,showing the opinions of
law lords on the subject. The question arose upon an appeal case
from Scotland. We cannot do better than give a short summary of the
speeches, in the order of their delivery. The action had been brought
against a writer to the Signet at Edinburgh, for an alleged error or mis-
‘take committed by him as anattorney or solicitor for the plaintiff.

Lord Brougham said, it was of the very essence of such an action
that there should be negligence of the description which we call crassa,

(1) Burke’s Works, 4to. vol. 3, p. 134.
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negligentia—that it should he gross. And asregarded want of skill—
the sume noble and learned person intimated thatif an attorney were to
display ignorance of the A. B. C. of his profession, and damage con-
sequently ensued, he should be bound to repair it ; but otherwise an
action would not lie.

Lord Campbell entered more {ully into the question, observing,
&« that in an action such as this, by the client against the professional
adviser, torecover damages arising from the misconduct of the profes-
sional adviser, there was no distinction whatcver, between the law of
Scotland and the law of England. The law must be the same in all
countries were law hasbeen considered as a science. The professional
adviser has never been supposed to guarantee the soundness of his ad-
vise. Against the barrister in England and the advocate in Scotland no
action can on such grounds be maintained 5 but against the attorney,
the professional adviser, an action may be maintained. But it isonly
where he is guilty of gross negligence; because it would be mon-
strous to say that he is responsible for even falling into what must be
considered a mistake. You can only expect from him that he will be
honestand diligent. It will be utterly impossible that you could have
a class of men who would give a guarantee binding themselves, in ad-
vising upon suits at law, to be alwaysin the right.” ’

The Lord Chancellor, concurring in these views, rested his opinions
shortly upon this ground,~—that < when an action is brought against an
attorney, he is liable merely in cases where he hasshown a want of
reasonable skill, or wheie'he has been guilty of gross negligence.”

SOLICITOR AND CLIENT —— PURCHASE — FRAUD —-:CONCEI'\LMENT —

-

LAPSE OF TIME NO DEFENCE.

A veRY important and remarkable case, recently decided by the
House of Lords, is to be found in the last number of Messrs. Clark &
Finelly’s Reports, vol. 2, p. 714, illustrative of the just severity with
which professional frauds are visited by courts of equity.

This decision is perhaps one of the strongestupon record in support
and enforcement of the great principle, that where there is fraud,
length of time shall be no bar to the remedy ; for there were many
circumstanees in the case which might appear well calculated at ail
events to put the late Sir John Trevelyan on his inquiry ; circumstan-
ces which were pressed with great ability and confidence, though wit-
hout success, by the appellant’s counsel. The case in all respects is
peculiarly deserving of a deliberate perusal and attention.

The leading circumstances appear to'have been shortly these :—

In the year 1770, the late Sir John Trevelyan was owner of the
manor of Seton, in Devonshire. The steward and receiver of this
estate was thelate Mr. Thomas Charter, a solicitor residing at Bis-
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hop’s Liydeard, who, as the agent of Sir John in that and other busi-
ness, had for many years enjoyed much of his confidence. In 1783,
Sir John bocame desirous of seiling this property, and authorized Mr.
Charter to look out for a purchaser. Accordingly, it appeared that in
1787 he entered, on behalf of Sir John, into consecutive treaties with
two gentlemnen lor o sale of the estate at 13,850/, but the treaties
broke ofl in both cases ; whereupon Sir John wrote to him, saying he
should be glad to receive 13,000 guineas for the property at any time,
¢ and the sooner the better, as he knew how toapply the money.”
Upon this general authority, Charter opered a treaty with the trustees
of Sir Thomas Acland, and a bargain was concluded, without reference
to Sir John Trevelyan, for the purchase of the demense lands of the
manor by them at 12,0244, 15s. ; after which Charter reported to Sir
John that he had also sold the residue of the estate, being in fact, as it
appeared, the manor or lordship itself, with certain lands appertaining
to it, to a cousin of his own, (one James Charter,) at a sum, which,
together with the sum payable by the trustees of Sir Thomas Acland,
would make up exactly 13,000 guineas. In due time, Sir John Tre-
velyan executed conveyances to these respective purchasers. The deed
of conveyance to James Charter was prepared by Thomas Charter,
and bore date the 1st & 2d May, 1788. But by indentures of lease and
release, dated 1st & 2d June in the same year, made between James
Charter and Thomas Charter,after reciting the conveyance to the for-
mer by Sir John Trevelyan, it was further recited, that the purchase
money in that transaction had been the proper money of Thomas
Charter, and that the name of James Charter had been made use of in
the said conveyance upon trust only for Thomas Charter, his hcirs,
and assigns ; and that Thomas Charter had requested the said James
Charter to convey to him the premises comprised in the indenture of
the 2d May, 1788, whick accordingly the said James Charter convey-
ed and assured to the said Thomas Charter with their appurtenances.
Now all this part of the affair—this underhand juggle between the two
cousins—was studiously concealed from Sir John Trevelyan ; and
herein was the fraud to which we have adverted. Thomas Charter
ceased to act as the solicitor and steward of Sir John Treveiyan in
1806. He died in 1810 ; and upon his death, his son and heir-at-law,
Thomas Malet Gharter, took possession of all his real estates. On the
3th December, 1825, the solicitor of Thomas Malet Charter wrote to
the solicitor of Sir John Trevelyan a letter, saying. ¢ The manor of Se-
ton, and certain lands in .that parish, formerly belonged to Sir John
Trevelyan, who sold them to Sir Thomas Acland, of whom theywere
purchased by the late Mr. Charter.” The statement which we have
quoted in italics suggesting to Sir John’s mind that there was some-
thing wrong in the case, he ordered an investigation, the result of
which was, that he became satisfied that a deep fraud had been com-
mitted upon him by his late steward. In this situation, it was determinr-~
ed to file a bill against Thomas Malet Charter, praying that he might
be decreed to deliver up all title deeds, &c., relating to the estates in
question then in his custody, and that the sale might be declared frau-
dulent, and that Thomas Malet Charter might be ordered to reconvey
and to account for the rents and profits. In April 1828, Sir John Tre-
velyan died ; but the suit was soon revived by his son, the present ba-
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renet 5 and the canse came on for hearing in January 1835, before Sir
C. C. Pepys, M. R., (now Lord Cottenham) who made a decree con-
formable to the prayer of the bill, accompaning that decree with ex-
pressions too remarkable to be omitted in this place : ¢ It does indeed
become the duty of the court, when transactions of long standing are
brought before it, most anxiously to weigh all the circumstances ofthe
case, and to consider what evidence there may have been which,
from the lapse of time, has been lost. But beyond this, incases of
fraud, I think time has no effect. Were it otherwise, the jurisdiction of
the court would be defeated, and those who may be disposed frandu-
lently to appropriate to themselves the property of athers, may be assur-
ed that no length of time will secure them in the enjoyment of their
plunder, but that their children’s children will be compelled by this
court to restore it to those from whom it has been fraudulently abstract-
ed.”

From this decree the defeated party appealed to the House of
Lords, contending that it was injustifiable to open up a transaction
which had been settled so long ago as the year 1788, and even the ex-
istence of fraud did not warrant the doing so in a case where the party
secking to set aside the transaction had the means of ascertaining the
circumstances, and had delayed for an unreasonable time to act upon
it.  These arguments, however, were unavailing, for the Lord Chan-
cellor stated from the woolsack his impression of the evidence to be
this: «Thatthe property was purchased by Thomas Charter, in the
name of James Charter, at the time when Thomas Charter was acting
as agent to Sir John Trevelyan, and employed by him to dispose of it ;
that Sir John Trevelyan was not informed at the time of the true nature
of the transaction ; that the purchase money was greatly below the
value ; that it was studiously concealed from Sir John Trevelyan that
Thomas Charter had been the purchaser ; and that this appears to
have been discovered only in consequence of the letter written in 1825,
Under these circumstances, time could not be set up as a bar to the
svit, whichin other respects rested upon the clearest principles of
equity.” Lord Campbell said, ¢ the only doubt he had was, as to the
lapse of fime and acquiescence; for it was certainly important that
there should be a limitation to inquiries of this sort ;> but he was
obliged to come to the conclusion that the remedy in this case was not
barred, and that the parties had never witha knowledge of the facts
done-anything which could be considered 1o amount to acquiescence.
The decree therefore was affirmed with costs.
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ANALYTICAL INDEX

To Cuses determined in the Court of King’s Bench for the District
of Quebec,—from 1808 fo 1822.

. Sec. XIV. actions & Injure.—(Coniinued)
AcTions.

11.—In an action d’injure for torts committed by severai, each and
every of the perpetrators may be sued jointly or severally. A
remise by reconciliation may be proved by witnesses Deltier

. vs. Minville, 1818, No. 383. ’

12.—In an action d’injure for slander, vhether the word spoken or
written were spoken or written maliciously is a question of
fact to be decided by the Jury, if there be one. Burns vs. Gou-
die. 1818, No. 802. .

13.—In an action d’injure for slander every fact which rebuts the in-
ference of malice may be proved by the defendant upon the
defense en fui¢. They show that he isnot guilty. Dupont vs.
St. Pierre, 1819, No. 538.

14+—In an action d’injure verbule, it is sufficient if the substunce of
the word laid is proved. Hosser vs. Arnold 1819, No. 512.

15.—An actiorn d’injure may be maintained for damages occasioned
by imprudently setting firc to the woods in a dry season and
during a high wind. Guay vs. Labelle, 1820, No. 67.

16.—In an action d*’njure the time and place where the words were
spoken must be stated, and if they are not stated, by an éxception
d la forme the action will be dismissed. Goudie vs. Legendre,
1820, No. 289.

17.—To call 2 woman a whore is actionable, and requires no proof of
any special damage. Langlois vs. Tasché, 1820, No. 738.

18.—No damages can be recovered for an injury which has been sus-
tained in consequence of an acccident produced by imprudence
on the part of the person injured. Toussignant vs. Boisvert,
1820. No. 1074,

19.—The action d’injure lies for a malicious arrest of the person and
false imprisoninent and for a malicious arrest and seizure of

+  property. Sims vs. Scholefield, 1820, No. 1140.

20.—In an action d’injure for a malicious arrest upon a capias ad res-
pondendum because the defendant was about to leave the pro-
vince, it is not necessary to alledge in the declaration that the
action in which he was so arrested has been decided. Boyle
vs. Arnold, 1821, No. 22.

21.—In an action for a malicious prosecution, if the verdict be for the
defendant the court will not grant a new trial, even it'the ver-

- dict be against the evidence and against the direction of the

* judge. McCallum vs. Wood. 1821, No. 1301.
22.—An action d’iujure lics for exciting @ dog to bite the plaintifi’s

L3
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Acrions.
horse, whereby the horse was injured and his cart broken.
Davidson vs. Cole, 1821, No. 1446.

23.—The contents of a confidential letter is not the subject of an action
d%njure. Smith vs. Binet, 1821, No. 462. .

4 Sec. XV.—1In Factum.

1.—An indigent parent can maintain an action in factum against his or
her child for an alimentarvy allowance. Parent vs. Dubuc,
1812, No. 414. Connor vs. Laforme, 1819, No. 176. Robin
vs. Devarennes, 1821, No. 1255.

2.—If 2 husband turns his wife out of doors she can maintain an ac-
tion in factum against him for an alimentary allowance. Cham-
land vs- Jobin, 1814, No. 453.

8.—An action in fuctum can be maintained fora chemin de sortie.
Dionne vs. Emond, 1817, No. 560.

4.—Every proprietor is answerablein damages to his neighbour for an
injury which he occasions to the property of the latter by the
improper use of his own and for such an injury an action in
factum will ie. D’Estimonville vs. Tétu, 1817, No. 550.

5.—An action i factum can be maintained against a neighbouring
proprietor for impeding a water course or an aqueduct by acts
done on his own property. Harrower vs. Babin, 1817, No. 532.

6.—Anaction in fectum canalso be maintained wherea building
crected on the property of another isa private nuisance to his
neighbours, whether it be occasioned by the building or by the
use to which itis applied. Cote vs. Measam, 1819, No. 2.

7.—Whenever goods are committed to any one fora qualified purpose
any deviation from that purpose in the disposition of them for
another is a conversion upon which an action in factum in the
nature of trover may be maintained. Adam vs. Henderson,
1819, No. 1036.

8.—Inan action in factum quasi ¢rover, the material inquiries are,
touching possession and conversion by the defendant, and as to
his possession, whether he got it by-finding or otherwise, matters
not ; Was he in possession being the gist of theinquiry. Fou-
gére vs. Boucher, 182}, No. 235.

Sec. XV1.—Pariage and pro socio.
AcTions.

1.—On parlage &’ Hérédité, all the co-heirs must be parties to the suit
and if any are omitted and no steps are taken by either .party
to hring them into the suit, the court upon the final hearing
will dismiss the action quant @ présent. Laverdiére vs. Laver-
di¢re, 1816, No. 227

2.—The action pro socio is an action of account and partage and each
co-partner must be plaintiff or defendant in the suit and if he
be the latter he must be summnoned ; service also in this action
on one co-partner is no service on the others (aliter in suits for
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AcTioNs.

debts due to other persons 1822, 437) and proceedings will be
stayed till those who have not been summoned or their repre-
sentatives are made parties to the suit.  Alwin vs. Cuvillier,
1816, No. 182.

3.—Ifa right of way is granted without any designation of its precise
situation, over a lot held by two joint proprietors in common,
and if by a partage de fait, the passage is Jocated and used by
both for a term of time, each party wust abide by it, and an
action of partage will not be maintained to afiect a new location.
Duhamel vs. Bélanger 1817, No. 464..

4.—An action en délivrance de douaire coutumrer is an action of par-
Zage, and all the co-heirs must therefore be parties to the suit.
Turcot vs. Drouin, 1817, No. 674.

5.—In an action of partage the court ean enforce the payment of a
soulte. Bedigaré vs. Hamel, 1820, No. 466.

6.—The action of partage cntre co-kéritiers can b, maintained, while
any property of their ancestor remains to be devided. Trem-
blay vs. Girard, 1820, No. 69.

7.—Although an usufruitier be in possession, an action en parfage
will lie for the assignment of the portion which belongs to each
heir in the property which is so possessed. Poulin vs. Falar-
deau, 1821, No. 983-

Sec. XVIL.—Réintégrande.
AcTiiNs.

1,—Judgment of réintégrande and of damages may be asked and
awarded inone and the same action. Cdté vs. Riome, 1818,
No. 314. -

Sec. XVIIL.—Rédhibitoires, in Rescision & Résiliation.

AcCTIONS,

1.—Waste is a sufficient cause for the resiliation of a lease, especially
where the parties have covenanted that the tenant shall not
commit waste. . Denis vs Burray 1810 No. 46.

2.—1f an action be instituted upon a Notarial acte, fraud, and the con-
sequent nullity of the acte cannot be pleadec. by Exception ;
anincidental demand en rescision must be filed. Bradley vs
Blake 1812 No. 533.

3.—A donation made by a weak and aged person in consideration of
a small annuity for life much inferior to the amount of the an-
nual issues and prolits of the estate given may be set aside in
an action of rescision if the inference of fraud is not rebutted by
evidence. Bernier vs. Boisseau 1813 No. 200.

4.—Subleasing part of a farm leased is not a suflicient cause for the
resiliation of the original lease. Cerat vs. Stephens 1816 No.278.
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5.—If the rent reserved upon a bail “emphytéotique is in arrear and
unpaid during three years, itis a cause for the resiliation of
the lease. Jamson vs. Woolsey, 1846, No. 667.

6.—If a donatuire wilfully frustrates the objects intended to be effecs-
ed by the donation, his misconduct is a cause of resiliation.
Lagacé vs. Courberon, 1817, No. 46.

7.—An action en restitution.and rescision may be maintained inthe
case of an exchange of real estates. Laperri¢re vs. Thibodeau,
1821, No. 996. :

Sec. XIX.—Retrai?.

AcTIONS.

1.—The Retrait conventionel is not de droit. Itis matter of conven-
tion or must be stipulated in the original contract of conces-
sion or othérwise no action en retrait can be maintained.
Després vs. Fortin, 1811, No. 259.

2.—Rent in arrear for three years on 2 dail emphytéotique is a cause
of resiliation and refrait.  Sanson vs. Woolsey, 1816, No. 667.

Sec. XX .—Revendication.

AcTiONS.

1.—Where the King claims possession in right of the crown in an ac-
tion of revendication or information of intrusion, the defendant
must prove title on himself specially and if he does not judge-
ment will be entered against him. Rex vs. Leliévre, 1812,
No. 201.

92.—Revendication for property attached and tortiously abstracted can
be maintained. Merkley vs. Cuvillier, 1812, No. 220.

3.—Goods sold for cash and not paid for when taken away may be
followed and recovered from the purchaser in an action of
revendication if it be instituted in 8 days and the goods are in
identical state and condition in which they were taken away.
Aylwin vs. McNalley, 1812, No. 340.

4— Lettres de rescision are tot required to set aside a sale made by
a Tutor on behalf of his ward without the authority of an as-
- semblée de parens. Normandeau vs. Amblement, 1813, Ne.

590.

5.—In revendication if the defendant isin possession as a lessee of
the property demanded he must plead hisleasc by exception di-
latore. Clément vs. Hamel 1817, No. 77.

6.—An action of revendication can be maintained for the recovery of
title decds.  Perrault vs. Hausseman, 1817, No. 513.
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7.—In an action of revendication for an Qx, itis no justification to
plead that he was scized « dommage faisant® on tbe defendant’s
soil and no more. Reilly vs. Chaundler, 1817, No. 714.

8.—In revendication ifthe defendant pleads by exception temporaire
that he holds the property demanded asa ¢ Gardien’® appointed
by a justice of the peace and prays that the plaintiff’s action
may be dismissed, it is irregular.  He can only stay proccedings
until the person from whon he derives his authority to occupy
the property claimed is made a party to the suit. His excep-
tion therefore should be an exception dilatoire. Pacaud vs.
Bégin 1818, No. 414.

9.—Revendication will lie against a bailiff who under the authority of a
justice of the peace holds in his custody the goods of the plain-
tilf, Ifthe cause of the detention be a matter over which the
justice has nojurisdiction. Pacaud et Bégin, 1819, No. 414.

10.—In revendication the title on which the plaintiff rests, his demand
must be specifically set forth in the declaration. Pouliot, vs.
Scott, 1820, No. 44,

11.—A legatee can maintain an action of revendication againsta Tvers
détenteur of his legacy before he has obtained délvrance de
legs. Morrin vs, Peltier 1820, No 173.-

12.—A person charged with felony cannot maintain an action for
Bank notes supposed to be stolen or taken from him when he
wasarrested until the charge preferred against him has been
disposed of. Carlisle vs. Sutherland 1821, No. 20.

Sec. XXI.—Seduction.
AcTions. .

1.—In an action for seduction the plaintiff must prove a promise of
marriage and breach thereof] or the birth ofa child from which
the law presumes a promise of marriage and a breach thereof.
Poulin vs. Plante, 1820, No. 901. .

2.—An acllon for damages by reason of seduction and for an alimen-
tary provision for the child can be maintained by the mother
alone if she be of age. Mathieu vs. Letourneau, 1821,

_ No. 1006. .

Sec. XX11.—Séparation de corps et de biens
AcrTIONS. ) .

1.—1In general nothing less than future danger to life or limb will sup-
“portan action en séparation de corps. Yetunder peculiar cir-
cumstances, such as disparity of age, if the general conductof
the husband exhibits violent treatment, contempt, hatred, or ne-
glect, though danger to life or limb cannot be inferred, it is, in
an aggravated form, sufficient. Chalou vs. Trahan, 1820,

No. 933. .
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2.—A general allegation ofill treatment will not support an action en
séparation de corps. The facts on whiclrthe demand is founded
must be set forth specially as to time, place and circumstance.
Boulanger vs. Wheat, 1821, No. 251.

3.—A confirmed habit of intoxication is a menace of danger in its con-
sequences and as such a legal cause of séparation de corps.
Craven vs, Craven, 1821, No. 418.

4.—Long absence of the husband is not a cause for a séparation de
corps, but it is a sufficient cause for a séparafion de biens.
Gravel vs. Girard, 1821 No. 805.

Sec. XX111.—On statutes penal qui tdm.

AcTIONS.

1.—Costs may be awarded in a qui tam action, and two witnesses to
different acts in breach of the statute are sufficient. Puise
(qui tam) vs. Fay, 1812, No. 412.

2.—An action on the statute 33, Geo. III, cap. 2, sec. 5 upon a pro-
missory note not expressed to be for value received cannot be
maintained if there be but one count in the note and no other
evidence than the note itself. Saul vs. Kemble, 1813, No. 23.

3.—Inan action grounded on the arrest of 1711, the case stated in
the declaration, (the arrest being a penal statute which may
effect a forfeiture of real estate) must lie within the letter of the
arrét.  Dubois vs, Caldwell, 1820, No. 92.

Actes Authentiques ot sous setng privé.

A copy ofa paper originally executed before one Notary only, can-
not be received ay evidence of an acte authentique. Miville
vs. Roy, 1809, No. 45.

An-acte en brevet does not create a mortegage. Belair . Godreau
1810, No. 10.

None but a public officer can render an acte authentique by his pré-
sence where it is executed. Exparte Geo. Spratt, 1816,
No. 128.

The ordinance of 1731 is nota part of the law of Canada ; if therefore
there be two witnesses to a notarial acte who do not write, this
does not vitiate it, if it be executed in a country-parish, for the
ordinance de Blois requires written signature by witnesses en
<« gros bourgset villes” only ; they are not even there required
A peine denullité. Ruel vs. Dumas & al. 1816, No. 234.

A notarial acte of obligation for money can be novated by an acte sous
seing privé and the mortgage thereby created can by the same~
means be destroyed. Nadeau vs. Robichaud, 1818, No. 301.

A Notary can pass an acte for his relations especially if the act he
passes be contrary to their interest ; but cases of this description
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depend altogether on their merits., Whether they induce a
presumption of fraud or otherwise is the question. Fournier
vs. Kirouac 1819, No. 135.

Relations may be witnesses to actes passed before a notary, by those to
whom they are related, and the acts will be valid, unless there
be ground tosuspect fraud in which case they may be set
aside. Ruel vs. Dumas 1816, No. 234.

Pagé vs. Carpentier, 1821, No.
Fournier vs. Kirouac.

Actes of Parliament.

‘Where an act of Parliament declares that the banks of a river on which
the abutments of a bridge crected by an individual are to be
public property, the right of the former owner is entirely extin-
guished whether he has or has not been indemnified. Haus-
serman vs. Casgrain, 1821, No. 622.

Admiralty.

A writ of prohibition to the court of Vice-Admiralty may be issued by
the court of King’s Bench. Hamilton vs. Fraser, 1811,
No, 103. .

The Code maritime of France, if it ever was in force in Canada was
not a part of the common law but of the droit public and con-
sequently was superseded by the effect of the conquest, and if
it was law in the admiralty jurisdiction of that time, whether it
was a part of the public law, or of the common law, it was abo-
lished by the introduction of the marine law of England.
Baldwin vs. Gibbon, 1815, No. 168:

Money in the hands of a Judge or Marshall of the Admiralty virtute
officie cannot Le attached by process issued out of the King’s
Bench. Perrault vs. McCarthy & Kerr & D’Estimauville,
Tiers Saisis, 1816, No. 176.

Aliens.

Aliens cannot sué in form& pauperis. Barry vs. Harris, 1810, No.
333.

Aliens cannot take lands by descent. Rex vs. Berthelot, 1811, No. 1.

An alien being guardian to children who are minors resident in a for-
eign country can support an action of account on their behalf.
Allen vs. Coltman, 1811, No. 248.

That the Plaintiff isan alien enemy must be pleaded by Exception pé-
remptoire. Bellinghurst vs. Lee, 1813, No. 73.

An alien domiciled in Canada, ‘but not naturalized is incapable of tak-
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ing veal estate by devise. Paquet vs. Gaspart, 1820, No. 107.

Aliens cannot take lands by descent and inheritance. Rex vs. Ber-
thelot, 1811, No. 1. .

If a submission to arbitres be ofall matters in diflerence, they must deci-
de upon all the points in dispute between the parties, but the
Court will not presume that any point has been left undecided
and if such be the fact it must be shewn, Fairfield vs. But-
chart, 1821 No. 492. . )

Arbitrators must not only hear the parties but must decide the matters
in dispute before the expiration of the rule ol reference. Their
proceedings are otherwise void. Gilley vs. Miller. 1811,
No. 145.

Award by two of three arbitres is sufficient, Meiklejohn -vs. Young,
1811 No. 292.

JAppeals.

Exhibits offered in evidence to a jury ate the trial (enquéte) are not to
be sent up to the court of appeals upon a writ of error. Flower
& al vs. Dunn, 1810, No. 136.
An action on an Appeal Bond will not lie until the appeal has been
determined.  Kerr vs. Munroe, 1808.
An appeal disallowed for want of security does not stay proceedings
- inthe Court. Perrault vs. Borgia, 1816, No. 503.

Bills of Exchange & Promissory Notes.

1.—A verbal acceptance of an inland Bill of Exchange is goud and
binds the acceptor. Lagueux vs. Everett, 1817. No. 581.

2.—When a defendant pleads prescription o a'note of hand and ten-
ders his oath that it has been paid, it is the duty of the plaintiff
to call up the defendant to appear on a day certain to swear.
Durant vs. Geneste, 1817, No. 475.

_.__.'.._Qcc'-_—,—--—
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Joun KiNgsaan.

Application pour writ d’Hubeas corpus ad subjiciendum.

En aofit 1839, Anne Kingsman, fille de John Kingsman et de Bridget
Bookar, résidens 3 Québec, rue champlain, disparut de la demcure de
ses parens. Elle était alors agée d’environ deux ans neufmois, et 'on
supposa dans le temps qu’elle était tombée d’un quai, et s’était noyée
dang le fleuve. Toutefois, malgré toutesleurs recherches, ses parens
ne purent découvriraucune trace. Lors de ia disparition de I’enfant
quelques personnes rapportérent avoir vu rdder dans le voisinages
quelques femmes indiennes, mais on ne s'arréta pas sérieusement a
les soupgonner de 1’avoir enlevé.

Dans le mois de juillet dernier, (1846) Anne Foster, une amie de
la famille Kingsman et qui avait trés bien connu ’enfant perdu, rencon-
tra dans la boutique du nommé Walker, épicier, deux femmes dela
tribu des Abénakis,accompagnées d’une jeune filie, dont le teint par-
faitement blanc, trahissait Porigine Europécnne. Elle adressa quel-

ques mots a 'une des femmes, ¢t fixa la jeune fille avec attention ; sur

quoi Pindienne lui demanda si elle reconnaissait cet enfant. Ayant
repondu qu’elle la reconnaissait pour la  fille de Kingeman, que ’on
avait enlevée sur un quai de la rue Champlain, la jeune fille tenta de
s'enfuir, V’indienne affirma que I’enfant lui avait été remis a la Pointe
Lévy, par la mére, a ’age de trois mois, alors que la mére allaitla
noyer. Ellese hata bientdt de comiger cette version incorrecte, et
déclara que ¢’était la fille naturelle de John McCaye. de Broughton ot
d’Elizabeth Grey, maintenant daus 1’ét2t de New-York, et que I’enfant
lui avait été remis en 1833 parle pére, & Broughton, & P’age de trois
mois, et qu’elle Pavait élevé depuis. La femme Foster court informer
Ia police et puis Kingsman de ses soupgons, et 1’indieane, nommée
Louise Kelly, est appréhendée, et écrouée sous soupgons d’avoir enle-
vé Anne Kingsman. A la demande de Kingsman pére,- un writ
d’habeas corpus émane, enjoignnt i Louise Kelly de produire devant
fa cour la personne de Anne Kingsman, et de rendse compte des
causes de sa détention. Elle fait retour & ce writ qu’elle n’a pas ensa
possession la personne d’Anne Kingsman, mais bien la personne d’Isa-
belle McCaye, fille naturelle de John McCaye de DBroughton, et d’E-
lisabeth Grey, née le 12 Janvier 1833, et présentement agée de 13
ans : que John McCaye Ia lui donna & 'age de trois mois, et qu’elle
1’a élevée depnis comme une fille adoptive.

Les prétentions de Xingsman reposziént surja prétendue ressem-
blance de la jeune fille avec ses autres enfans, et la présence d’un si-
ame naturel entre les deux épaules, et que portait aussi sa fille.— La
lutte se trouvait engagée entre celle qui se crovait la mére naturelle et
celle gui se représentait comme la mére adoptive ; toutes deux allé-

3
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guaient des titres également respectables : mais it fallait constater 1s
verité des faits, afin de ne, pas commettre une grave crreur. 1 cut
¢té dur de ne pas restituer ala famille Kingsman un enfunt perdu de-
puis si longtemps et retrouvé ; il eut été plus cruel encore d’arracher
4 cette meére sauvage, aimante et dévouée, le 1égitime objet de tant de
soins, d’affections et d’amour ; c¢’ent été un crime d’enlever a tort
cette jeune fille & ses habitudes de vie sauvage et libre, 2 ses meeurs,
a ses bois, & sa langue, pour la jeter A treize ans au milieu d’une so-
ciété qu'elle ne comprenait pas et qui ne lui inspirait que de Phorrenr.
Tout en respectant les sentimens de la famille Kingsman, les sympathies
de tous étaient acquises a I’Indienne, tout le monde désirait qu’elle
constatat la vérité de son dire, et c’est ce qu’elle a fait d’une maniére
ncontestable. Les témoignages de John McCaye et de piusieurs
membres de safamille, de Mr. Nall, juge de paix, d’un grand nombre
de personnes respectables de Broughton, et de plusieurs individus de
la tribudes Abénakis ont établi d’une maniere indubitable la naissance
d’un enfant naturel de John McCaye et d’Elisabeth Grey, le dépot. de
cet enfant, en 1833, entre lesmains de la femme Kelly, et son identité
jusqu’a ce jour.

Deux circonstances non équivoques ont donné aux prétentions de
Kingsman un caractére d’invraisemblance qui 2 paru touchant.

Sa fille devait avoirneuf ans et dix mois : la fille adoptive de Pin-
dienne en a treize ; et des médécins éminens ont certifié de ce fait.
La fille de Kingsman avait été vaccinée au berceau, la fille de Iin-

. dienne ne porte aucune marque ancienne de vaccine ; au contraire,
elle n’a été vaccinée que le printemps dernier, la cicatrice en est de
date récente, et le fait est averé par le médécin qui a fait P’inoculation
du vaccin.

Sur cette preuve, Ia loi a remis a Pindienne Ia fille adoptive, et g’est
attachée & convaincre les époux Kingsman de Pesreur de prétentions
qui leur font honneur, mais que force leur est de cesser d’entretenir.
Ce petit drame judiciaire a été piguant d’intérét, d’incidens et dé péri-
péties, et a produit beaucoup de sensation dans le publie. La pre-
miére reconnaissance a donné lieu 4 une lutte et & des scénes déchi-
rantes entre les parties ; comme il est facile dele comprendre, la jeune
tille s’est cramponnée 4 Pindienne comme le lionceau aux flancs de la
lionne, et affection paternelle des Kingsman s’est produite avee toute
la chaude et pétulante véhémence d’une nature irlandaise. Dans le
cours des débats, la tentative faite par Kingsman, au sortir du palais de
justice, d’enlever Finfortunée jeune fille n’a pas permis & intérét de se
refroidir.  Seule, Uindienne Kelly est restée de sang-froid, sans crainte
sans anXiété sur le résultat de Vinvestigation, parfaitement rassurée
par la rectitude et la sainteté de son titre de mére adoptive.

Lors du prononeé du jugement, la foule avait encombré les ban~
quettes du palais de justice : Dindienne assise au banc des jurés,
élevée au dessus de la foule, ayant, ases cotéssa fille adoptive,
belle,intéressante, vétue simplement mais élégamment dans le costume
européen, était parfaitement calme, et ne se trahissait ni par un regard
ni par une émotion ; la téte haute et fiére, elle paraissait croire qu’il
était impossible que son droit ne prévaliitpas ; a ses cotés sa fille, mé-
lancolique et résignée, était également immobile. An fond de la salle,
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les époux Kingsman, les tuuits bouleversés, la poitrine haletante, le
regard fixé sur celle qu'ils avaient cru leur enfant, semblait sous le
poids d’un poignant désappointement, sous le coup d’une espérance
degue. La femme Kingsman, au momentoit on a emmené Uindienne
et sa fille, n’a pu résister a un dernier mouvement de son ceeur, et s’est
précipitée avec frénésie vers celle qui lui avait apparu comme le fan-
tome de sa fille, et qui la fuyait pour toujours: sentiment fondé sur
une erreur sans doute, mais bien digne de respect et de compassion.

Mr. Alleyn occupait pour les Kingsman ;

Mr. Austin, pour [a mére adoptive.

Y

,* FIN.
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TABLE ANALYTIQUE

DES

MATIERES PRINCIPALES.

ACTES DE NOTAIRES.

Actes passés par les notairesdu
Bas-Canada g’intitulant notaires
du Canada, frappés de nullité.
[ Beaudry vs. Smart.}.....45.

ADMIRALTY.

The receipts and discharge of
claims by the crew of a vessel,
are not a bar to their claim for
compensation. [Case of the
Jane Custancel.v.......355.

APPEL—( Cour &’ Appel.)

La Cour d’Appel peut ordonner
et recevoir une enquéte sur les
faits contenus en une Requéte
en reprise d’Instance. [McKil-
Lip et al. vs. Kauntz et al.J152.

AVOCATS et PROCUREURS.

Les Honoraires des Avocats et
Procureurs ne se prescrivent pas
pac deux ans. [Jndrews wvs.
Birch]veeeeessoveenene s J48,

La prescription de deux ans;” éta-
blie contre les salaires des pro-
cureurs, ne s’applique pas aux
honoraires des avocats et procu-
reurs en Canada, en raison de la
faveur accordée a la plus noble
de ces deux professions, celle de
Pavocat. [Huot vs. Parent.]

150
PP £ 118

ASSIGNATIONS.

Assignation ne se peut faire de

nuit.] MeGibbon vs. St. Louis
dit LulampeJeeoveneanss e

ATERMOIEMENT. (Contrat d)

Le débiteur, qui dans un contrat
d’atermoiement, avait obtenu de
son créancier remise ¢’une par-
tie de sa dette, et termes de
paiement pour le reste, n’ayant
pas payé au terme fixé, le cré-
ancier a été maintenu dans le
droit de répéter la totalité de sa
créance, nonobstant les offres
réelles faites par le débiteur
avant Pintroduction de P’action,
mais postérieurement 3 Péché-
ance du terme de paiement.
[Beaudryet al. vs. Bareille.]
B Y- 1 X

Le terme de paiement, fixé parun
acte d’atermoiement, est une
condition résolutoire, gui annulle
Pacte de plein droit, sans qu’il
soit besoin d’en faire prononcer
la résolution en justice, et qui
donne au créancier le droit de
poursuivee de plang, le recou-
vrementde la créance originaire
sile débiteur laisse expirer le
terme. [Atkinson vs. Neshiit.]

s § 1) X

ASSUMPSIT.

A carpenter cannot maintain an
action of general tndebitalus as-
sumpsit, as for a quantum me-
ruit, for work and labour perd
formed, and materials furnished
for extra-work to be valued under
an express authentic written

N3
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agreement, or specialty, accor-
ding to a specified standard, viz:
the contract price: in other
words, the law does not permit
an action of zndebitatus assump-
sit to be brought on a specialty,
or deed ; nor on any special
agreement in execution of which
any thing remains to be done.
[Stuart vs. Trépanier.]..297.

ASSIGNMENT & CONVEYANCE.

A party condemned to execute a
deed of assignmentand convey-
ance, and in case of refusal to
cexecute the same within a cer-
tain delay, thejudgment of the
court declared to have the form
and effect of such deed of assign-
ment and conveyance. [Spal-
ding, appt. & % Haskill. respt.]

. 1 - X

BAIL.

Le Bail un moulin ne peut éire
assimilé au bail i ferme de biens
ruraux, par rapportauquel la loi
sanctionne une réduction du
prix du bail en cas de manque
de récolte par un accident ex-

. traordinaire ou imprévu. {Cor-
riveau appt. et Pouliot Intimé]

D PP £
BAIL—(Spécial)

The omission in a recognizance of
special bail of the following con-
dition, required by the Provin-
cial Statute 5th Geo. IV. chap.
2, (it being nevertheless ex-
pressly provided in conformity
to the Statute in such case made
and provided, that we the cog-
nizors for the said defendant in
this cause shall not by virtue of
the undertaking hercinbefore
stated, become liable, unless the
said defendant shall leave this
province, without having paid

the debt, interest and costs,”)
makes such recognizance null
and void. [Stuart vs. Hamel
and Glee.iieeeeeein.....212.

BANQUEROUTE.
(Diverses  Questions.)

La commission de Banqueroute ne
peut arréter les procédés sur
Exécution d’un jugement de la
cour du banc de la Reine.
g!faqfarlane vs. Lanctot et

rault syndic oppt].......45.

Dans une affaire en  banqueroute,
une opposition {ut portée devant
la cour du banc de la Reine,
de la part d’un eréancier, qui
alléguait contre le failli fraude
apparente par D’enquéte faite
devant le commissaire des Ban-
queroutes ; le failli répondit que
rien dans Penquéte ne pouvait
justifier Popposition du créancier
Commeil y avait absence au
record de cette enquéte, la ques-
tion se présenta de savoir qui
devait mettre cette enquéte de-
vant la cour. [Exparte, Court-
L7 TP 1 A

In Bankruptey, contested claims to
be governed either by the English
rules of Evidence or by the
ordinance of moulins, 1667, ac-
cording as they are of a mer-
cantile nature or not. [Bales
Bkpt. Baudry & al. oppt.] 187.

Assignee in case of removal or
resignation of a former one, to
be appointed by the creditors
whose claims have been admit-
ted. [ Gibeaw Bkpt.]....188.

BANQUEROQUTE.— (Cour de)

Pour étre justiciable de la Cour de
Banqueroute, il faut &tre mar-
’ .
chand ou Commergant ; il faut
de plus, que la detle pour la-
quelle on assigne le débiteur,
devantla Cour des Banqueroutes
soit une dette de comroerce.
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[Regnier, débiteur, et Delori-
mier et ux créanciers.]. ..232:

Bankrupt cannot, after certificate
of Discharge has been refused,
amend his Schedule. [Lanctot
Bipt. et Macfarlane creditor.]
P 11 1

Banqueroutier découvrant une er-
reur dans la rédaction de son
examen, doit, méme au jour fixé
pour Poctroi ou refus du certi-
ficat, &tre admis & la corriger,
sauf Pouverture de novo, de en-
quéte.

Bangueroutier doit également étre
astreint & déclarer (malgré son
examen) s’il a retenu quelgue
chose.. [Lippé Bkpt. et Perrin

Csyndic. Jo e eeiein.. . 286

Bankrupt cannot be converted into
a witness on a contestation of
a claim : and being father of the
claimant, and not having ob-
tained his certificate of discharge
and being thereby interested, his

. evidenceisinadmissible. [JMur-
phy Bkpt. Murphy et al. oppts.
ceeesacanasesesaasaes32,

Un syndic qui refuse ou néglige de
se conformer 4 un jugement qui
lui ordonne de payer des argens
qu'il a en main, est contrai-
gnable parcorps. [Bales, Bkpt.
Taaffe syndic.]o o eeee.... 360

CORPORATION.

Corporations are bound by the acts
of their agents, in the same way
and to'the same extent as per-
sons are. [Ferrier appt. and
House of Industry,respt.].27.

CORPORATION.—(Municipal.)

Application for a writ of manda-
mus founded on the 4th Victo-
ria ¢. 31. 8..29 30 31. by which
the corporation of Quebec was
autherized to take private pro-

perty for public use. Mode of |

indemnity and compensation in

certain cases. [Euxparte Mac-
KenzieJowoooninvie 804,

'COMPLAINTE.—(ction en.

Pour maintenir une action en com-

plainte pour voies de fait (4res-
pass) sur une pécherie sur les
gréves du Saint-Laurent, il est
nécessaire de faire preuve de
possession pav titse provenant
de la couronne. f[Morin wus.
Lefebvre.] e v vennan...8350,

COMPOSITION.
Discharge to Bankrupt.

The discharge granted to a bank-

rupt by two thirds in number
and in value, of the creditors
who have proved under’ the
commission, by a composition
in virtue of the 41st section of
the 7th. Vict. cap. 10, is not
binding upon those of the credi-
tors, who have hypothecary
claims, and who have not re-
quired thatthe real estate should
be sald for the payment of their
claims, and who have not re-
leased to the Assignee the pro-
perty hypothecated ; and such
creditors have still their ‘person-
al action against the said Bank-
rupt. [Ferguson & dl. - vs.
Cairns & a@bo]eeveeseens. .89,

A Deed of Composition between a

firm and the creditors of that
firm, in which it is ‘stipulated
that all the ereditors shall sign,
is not valid or binding upon any
of the creditors, unless they all
sign. [ Cuwelliers appt. et Bu-
teaurespdt.]e..eeoo..0 109,

A composition entered into bet-

ween a Bankrupt and twothirds
of his creditors in number and
value, who have proved their
claims, although bmding upon
the remaing third of the proved
creditors, is not binding upon a
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creditor, who has not. proved
his claim, or otherwise subject-
-ed it to the Jurisdiction of the
Bankrupt Court. [Radenfurst
appt. and Macfarlane respdt.]

cessrsereccescnecsseselT.

DOUAIRE.

Le prédécés seul du mari donne
lieu & Pouverture du douaire de
la femme, a moins d’une stipu-
lation trés formelle, et d’une re-
noneiation trés expresse aux dis-
positions de 1a Coutume de Paris.
[Merciervs. Blanchet — Bignel
vs. HendersonJee oo caoo...122

Robertson et al. vs. Perrin et
errin Oppt.feee ceeeesss.288

DONATION ENTRE VIFS.

Action en reésiliation d’une dona-
tion. [Desbarats appt. et De
Sales La Terriére intimé].417

DROITS SEIGNEURIAUX.

Arrerages de droits seigneuriaux
se prescrivent par dix ans.
[Sanguinet vs. L’ Ecuyer].230

ENFANT—(vol &%)

Singuliére cause d’un vol d’enfant.
[Ex-parte Kingsman].... 511

ENREGISTREMENT-(Bureau d*)

Retro-activite de ’Ordonnance 4e
Viet. chap. 30-* [ Tremblay vs.
Bouchard et Simon oppt.]. .47

Un tiers, qui a acquis un héritage,
avant, et non subséquemment au
ler novembre 1844, ne peut op-
poser al’action du créancier hy-
pothécaire une fin de non rece-
voir,fondée sur ce que le titre n’a
pas €té inscrit avant le ler no-
vembre 1844, terme fixé pour
Pinscription, par I’'Ord. ¢ Viet.
.30, sec. 4. [Lauson et al.

vs. Bélanger.]e.coniia.. 146
Application de la Section 4e Vict.
¢. 30, relativement 2 Pinscrip-
tion des titres de créances an-
térieures 4 la passation. de cette
Ordonnance; la priorité du droit
d’hypothéque entre telles cré-
ances ne dépend plusde la date
du titre seulement, mais aussi
de DVinscription dans les délais
fixés parlaloi. L’enrégistrement
d’un transport ne peut tenir lieu
de celui de I’acte constitutif de
la créance. [ Wurtele vs, Moni-
miny et Girard et all oppts.]

P P 13
p

FEMME MINEURE MARIEE

La loi n’oblige une femme mineu-
re mariée de se .faire assister
d’un Tuteur ad hoc, que lors-
qu’il s’agit de P’alienation de ses
immeubles. [Prevost et al. vs.
BreumJeeeescsaocecnes 288

INSURANCE AGAINST FIRE

Insurance against fire by an Insu-
rance Company, is 2 commer-
cial transaction. (Smitk wvs.
1rvine]e e eeacesecsooaeandd

Le délai porté dans les réglements
d’une Compagnie d’Assurance,
de notifier et déclarer I’incendie
et ses circonstances, 2 la Com-
pagnie, n’est pas dans toutes les
circonstances, un terme fatal et
tellement de rigueur, que faute.
de remplir « 3 la minute >’ cette
condition, P’assuré doive perdre
pour toujours tout recours.

[ Dill vs. Assurance de Québec.]

DR AP PPEDPS § &1

JURY—(procés civil devant un)

Une partie, qui succombe dans un
proces civil devant un Jury, n’a
pas droit de demander un nou-
veau proceés, 'd moins de faire
voir ¢ évidemment” que leur




523

rapport ou verdict est gontre la
preuve offerte ou en contradic-
tion directe avec cette preuve,
s clearly against the evidence.”
[Dill vs. assurance de-Québec.]

D e £

LEGS. DONATION ENTRE VIFS.
TESTAMENT,.

Une femme, commune en biens,
légue tous ses biens a son mari,
¢ pour cependant n’en pouvoir
disposer en pleine propriété qu’-
en faveur de leurs deux enfans,
lui laigsant néanmoins le pou-
voir de les avantager trés iné-
galement et enla maniére qu’il
croira et jugera convenable;” et
Pinstitue son “légataire univer-
sel.”

Aprés la mort de sa femme, le
mari fait i son fils, le Défendeur,
une donation entre vifs de trois
immeubles, dont deux avaient
été conquéts et aussi de quel-
ques effets mobiliers ; puis par
son testament, il confirme ceite
donation, et Iégue au méme tous
les autres biens ¢ qui se trou-
veront lui appartenir et qu'il
délaissera au jour de son déces.”

Cette donation et ce testament
sont-ils censés comprendre, dans
leurs dispositions, les biens de la
mére prédécédée, bien qu’il n’y
en soit fait aucune mention. Et,
dans Pespéce, le legs par Ia
femme au Imnari doit-il étre re-
gardé comme un legs depro-
priété, ou senlement comme un
legs d’usufruit? (Benaoit-dit-
Marquet et autres vs. Marcile]

P PP ppes - (1 X

LODS ET VENTES SUR UNE RENTE
VIAGRRE.

Lods et ventes may be fixed either
by the value of the property sold,
or by an estimation of the pro-
bable duration of the yenfier’s

life, in addition to the lods on
the principal sum of the purchase
money. [Cuthbert vs. Me-
KanstregJ eeoceneense 184,

LETTERS PATENT—(certificate o)

The Certificate required to be ap-
pended to Letters Patent confor-
mably to the 2d section of the 6
Wil. IV, cap, 34, must be given
by the Attorney, or, in hisab-
sence, by the Sollicitor General,
and such Certificate. given by a
Queen’s Counsel, renders the
Letters Patent invalid. ]Bélan- .
ger v, Lévesque.Jeesooe s 18D

LOCATEURS & LOCATAIRES

Application du statut de la 3me
guil. 4. c. 12. de Pord : 2. wvic.
¢. 47, dit Pacte des locateurs et
locataires.  Comment et par
qut sera signifiée Puction in
ejectment ! Le bref sera-t-il
dans les deuzx langues ? Lapro-
cédure doit-elle étre régiepar la
Te vic.c. 16. (Dacte de la judi-
cature) ? suffira-t-il de trois
jours de délat entre la signifi-
cation et le retour ? Llaction
peut-elle émuner en terme de
méme qu’en vacance ? Par gui
les brefs d’assignation devront
étre attestés ? L’action peut-
elle étre portée devant un seul
Juge, quand le priz du bail est
av, dessous de £10 strg.? Lac-
tion doit-elle étre continuée de-
vant les dewx mémes Juges,
Cette action est-elle cessible,
passe-t-elle @ Dacquéreur 2 -

Defoy vs. Hart.Jeeeeos..381
Jobin vs. Morrisset.....383,
Guay vs. Lefebvre.].....384.
Murphy vs. McGell.]. . .385.
Murcoux vs. Bitner.]....385
Glackmeyer vs. Day.]...386.
Plomondon vs. Farghuar.]387
Defoy vs Hart.]......,387.
Desallier vs. Giguéres.}..388
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MANDAMUS,
CORPORATION DE PAROISSE;
BLECTION DE MARGUILLIERS, ETC.
Les notables ont droit de participer
aI’élection des marguilliers.
Les notables sont tous les parois-
siens contribuables,
Le curé et ‘marguilliers peuvent
étre contraints d’appeler les no-

that he proceeds to sea in the
ship is an agreement to pay so
much absolutely upon the per-
formance of the condition, whe-
ther the ship and cargo be af-
terwards lost upon the voyage
ornot. [Mullen vs. Jeffrey.]

; 362
ceesessansacocniasses 302,

POSSESSION PAR DIVIS,

tables aux assemblées pour 1’é- | Plusieurs personnes possedant un

lection de Marguilliers, au moyen
d’un writ de mandamus.

Le retour fait par le curé et les
marguilliers qu’ils ont offert d’ad-
mettre aux assemblées certaines
personnes notables par leur état
et leur rang, 4 Pexclusion de la

terrain-par divis-ne peuvent étre
poursuivis conjointement par
une méme action; ils doivent
Pétre chacun par une action
séparée. [Panel vs. Laurin.] .

eessesscccsssnaieescee3L

PRESCRIPTION.

généralité des paroissiens, est|The prescription of five years as

déclaré, insuffisant est illégal. -

Un seul writ de mandamus peut
émaner pour faire priver de leur
office deux marguilliers, ‘et en
faire élire deux autres.

to loyers is an absolute prescrip-
tion. [Laurent dit Lortie vs.
Stevenson. Jooeseeeeesa 190,
[Scipiot vs. Gauvin.]....237.
PRIVILEGE.

1l n’est pas nécessaire que le pre-| Lieutenant governor of a colony.

mier \rit de mandamus soit si-
gnifié sur le marguillier qu’il
s’agit de faire priver de son of-
fice : la signification sur la cor-

Exemption from action. [ Pri-
vy Council, Hill vs. Bigge et
al.].....'.........o.....76.

PRECEPTEURS.

poration suffit. L’action des précepteurs des insti-

La corporation, aprés avoir fait re-
tour qu’elle ne pouvait obéir au
premier writ, ne peut plusextra-
judiciairement et sans la permis-

tutions publiques se prescrit par
un an. &f:llége de Ste. Anne
vs. Taschereat.)eeeeo.s 112,

PROMESSE DE MARIAGE.

sion de la cour procéder a re-|Action pour inéxecution de pro-

dresser le grief dont on s’est
plaint.

Quand la corporation a fait un re-
tour, le writ de mandamus pé-

messe de mariage exige un com-

mencement de preuve. par écrit

[Asselinvs. Bellean.]......46
PROMISSORY  NOTES.

rémptoire ne peut émaner qu’a- | In order to vitiate the payment by

prés que ce retour a été déclaré
illégal et insuffisant et rejeté.
La cour n’accorde point de frais a
celui qui a obtenu le writ de|
mandamus. L’annonce au pré-
ne peut se faire en termes gé-
néraux, sams qu’il- soit néces-
saire d’inviter spécifiquement
les notables. (Exparte Renouf)

- 3 §

the maker of a promissory note
endorsed in blank, bad faith
must be shewn ; payment, under
circumstances of suspicion, is
not enough.- The maker is only
bound to assure himself of the
genuineness of the signatures,
and is not bound to make any
enquiry. [Adam Ferrie,appt. &
House of Industry Respd.]...27

MARINER’S WAGES: No set form of words s requisite to

" A promise to pay wages to a Ma-
riner in advance; on condition

constitute a promissory note
and an instrument callet a writ-
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ing obligatory or a Bon payable
to order for value received, may
be considered asa note in writ
ing, within the intent of the Pro-
vincial Statute 34, Geo 11, ch. 2,
though it does not follow the
very words of that Act;and
though it be merely described
and designated in the Declaration
as a writing obligatory, or Bon.
&zHaII, appt. & Bradbury & al.
CX727 DS 1]
L’endossement écrit et sous croix,

filé leur reclamation ne saurait
équivaloir 3 telle renonciation.
Les créanciers  hypothécaires ’
ont encore droit de s’opposer a
la demande de lettres de ratifi-
cation faite par les acquéreurs
de tels biens, et de se faire col-
loquer sur le prix de P’acquisi-
tion, nonobstant le paiement fait
au Syndic. (Ex parte, Laurent
el Julien Chabot et Furois et
Al OppES)eseeevnnennneaad26D
SAISIE-GAGERIE.

en présence de deux témoins, | The Lessor to use the right of Saz-

d’un billet promissoire, donne
droitd’action au porteur contre
le faiseur et ’endosseur. (Noad
vs. Chateauvert ¢t al......229
Le porteur d’un billet promissoire
. est tenu de donner avis par

ste Gagerie par droit de suile,
is bound to deciare and prove
that the lessee has not left suffi-
cient furniture to secure the rent.
[Zeigler vs. McMakon.]... 76
SOCIETE

écrit du protet 3 1’endosseur, | Siaprés la dissolution de la société

pour pouvoir exercer son re-
cours contre lui ( Cowan wvs.
Turgeon )eeeeeeeeeess 230
RATIFICATION, (Lettres de)
Celui qui demande des lettres de
Ratification est tenu de déposer
le prix d’acquisition si ses cré-
anciers opposans Pexigent. (Ex
parte, Cantin, et Dion et al,
OPPES) ceveencacerenennsdd

aucune partie des eflfets d’icelle
tombe entre les mains de 'un
des associés, et qu’il soit sur le
pointde les convertir & son pro-
pre usage, l’autre associé néan-
moins ne pourra par voie de sai-
sie revendication, reclamer sa
part indivise des dits eftets.
[Maguire vs. Bradley.]...367
SALE

Le requérant pour lettres de ratifi- | Upon the Sale of Go.ods by admen-

cation peut-il en tout état de
cause se désister de sa procé-
dure, en offrant de payer tous
les frais ?  (Ex parte, Chabot,
et divers oppls.) seeeees. .. 224
Dlaprés les dispositions de la2¢
Vie. chap. 36, sections 5, 7, 14,
28—(Ord. relative @ lo distri-
. bution des biens des Banguerou-
. ters, maintenant rappelée)) la
vente des immeubles du Banque-
routier par le Syndic ne les pur-
ge pas des hypothéques dontils
sont grevés, quoique les créan-

suration, which may happen to
be destroyed before measure-
ment, the loss is cast upon the
seller ; stipulations of admea-
surement, and delivery at a par-
ticular place and time renders
the sale conditional and incom-
plete until the occurrence of
those events, and in the mean-
time the visk, periculum ret ven-
dite must be borne by the seller.
[Lemesurier et al. appts. et Lo-
gun et al. Respdts.]......176.
SEPARATION DE BIENS.

ciers hypothécaires aient filé|Is a woman, who has obtained a

leursreclamationsdevantlecom
missaire des Banqueroutes ; il
eiit fallu obtenir d’eux une re-
nonciation expresse  leur droit
" d’hypothéque, et le fait d’avoir

senience de séparation,and who
has suspended the execution of
it, on certain conditions, and
among others, on the payment
by the husband to her, of a
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vearly alimentary allowance,de-
barred from carvying out'the
execution of the Jugement de

*séparation, in consequence of
her transaction with her hus-
band, and the time elapsed sin-
ce the Judgment ?

Could she suspend the execution
of the said Judgment for a
length of time, in consequence
of such_transaction? [Bender,
appt & Jacobs, respdt] ....321

SALE OR TRANSFER
OF PROPERTY BY BANKRUPT.

Under the Bankrupt Law, 7 Vict,
cap. 10, itwas held that all sales
or transfers of property by a
Bankrupt within 30 days pvior
to the Bankruptcy are prima
JSacie void and thatin an action
by the assignees to recover such
property, the burden of prooflies
with the Defendant to shew his
goon faith and that the transac-
tion was in the usual conrse of
dealing. [ Webster vs. Footner]
P 11}
TESTAMENTARY EXECUTOR.

The Administration of a Testamen-
tary Eixecutor is a mandate of a
private character, which can
only be delegated by the Testa-
tor, and is not a trust of « public
nature, which can be imposed
by a Judge. [Gugy eppt and
Gilmour respdt.]. .. oe e .169,

USUFRUIT.
SUBSTITUTION TESTAMENTAIRE.

*« Un mari est condamné 3 fournir

« asa femme séparée de corps

¢ et d’habitation, une rvente et

< pension annuelle et viagére de

“ £50 3 ce mari ne posséde que

certains biens @ charge de subs-

titution, en vertu du testament
de son pére qui a dit : « Je dé-

“ fends expressément que ces

“ biens soient en aucune ma-

¢ niére engagés, aliénés, hypo-

“ théqués, non plus que la

« jowssance, intérét ow wusu-

« fruit diceur, qu'ils (les gre-

« vés) retireront pour leur pen-

“sion et subsistance et pourla

¢ subsistance et Péducation de

¢ leur famille, sous peine de nul-

«lité de tous actes qu’ils feront

¢« contraires 4 mon. intention,

¢ pour que ces biens retournent
¢ aleurs enfans, &e. &e. ;”

L’usufruit de ces biens est-il affecté
au service de la rente et pension
de la femme? (Montferrant,
appt et Chevalier, intimé .. .81

WRIT, (Return of)

The Defendant must be called
upon the return day, but the
writ and declaration may be
brought in, at any time after-
wards, upon motion of either
party. [Dalton vs. Sandersg

WIFE CONTRACTING WITH HER

HUSBAND.

The wife who undertakes with her
husband, such hugband being a
trader, becomes the caution so-
lidatre of a trader, inso far as
such undertaking concerns his
trade, and without the necessity
that the instrument by which she
so binds herself should expres
the solidarité or the fact that she
is authorised by her husband,
[Power vs. Green,]......186.

L’obligation contractée, solidaire-
ment avec son mari, par une
femme séparée quant aux biens
est nulle de plein droit quanta
clle :—femme mariée ne peut
s’obliger avec son mari que com-
me commune en biens. 4 Vie.
c. 30, 8. 36, [Bertrand wvs.
Saindoux et al.]eses....333.

A manied woman, although sepa-
rated as to property and having
the < administration de ses
biens” cannot without the ex-
press authority of her husband,
validly do any act tending to af-
fect and hypothecate her real
and immoveable property. [ De-
Rouville & al. appts. and Com-
mercial Bank respdt.].. ..406.
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