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REVUE
LEGISLATION ET DE JURISPRUDENCE.

VOL. 1. MONTRÈAL, SEPTEMýIBRE 1846. ,No. 12.

Le mois d'octobre 1845, vit paraître la première livraison de cette
euvre, qui depuis a coitinué le répondre à l'attente du public. Le

besoin d'une oublication de ce genre, s'était fait sentir depuis long-
temps, et cependant,ceux mémes qui se plaignaient le plus hautement du
besoin qu'on en éprouvait, ne prenaient aucunes mesures pour y
apporter le remède nécessaire. Souvent, il avait été question de
publier des Rapports; quelquefois, la tentative en avait été faite;
d'autrefois, l'on avait accompli quelque chose. Mais ces ellorts par-
fiels n'amenaient jamais des résultats satisfaisans. La nécessité d'im-
primer aux décisions des Tribunaux, cette publicité efficace si bien
appréciée par les hommes d'expérience, devenant de plus en plus,
apparente, l'on conçut le prôjet de donner suite à un plan dont l'auteur
était assez généralement connu. Le rédacteur actuel n'hésita
pas à seconder des vues aussi justes, qui s'annonçaient sous des auspices

•favorables. Des souscriptions, des engagenens de contributions etc., ful-
rent promptement tentés et assurés. Le premier nnméro, celui d'octobre
1845, donna l'avant goût de ce que seraient les suivans. Il ne fut'pas
un squelette de rapports secs et sans intérét: plusieurs dissertations de
mérite, sur des sujets dignes d'un barreau éclairé, de la plume d'hom-
mes éxercés, ne manquèrent pas de faire naître la réflexion, que la
Revue se tiendrait àla hauteur le sa position.

Le second numéro ne trompa pas l'attente de ceux qui s'intéressaient
au succès de cette publication. L'on vit, avec plaisir, une critique
.raisonnée de notre 4 Statute of Limitations." Les observations de
l'auteur de cette critique, sontjudicieuses, et le ton de l'rticle convient
à l'importance du sujet.

L'historique de l'organisation judiciaire, ne pouvait étre plus à pro-
pos rangé, que dans une des premières livraisons: aussi, bien que
parfois, l'écrit signé « J. U. B." ne soit pas entièrement dégagé de
certains liens qui se ressentent naturellement de l'éducation légale
chez la plupart des hommes, il n'en est pas pour cela, sans beau-
coup de mérite ; Etudians ou Avocats y trouveront <le quoi ap-
prendre, ouse rappeler ce qui a pu s'ellcer de la mémoire.

H3
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Une dei causes les plus fréquentes de désordres .lans la plaidoirie
au Barreau, surgit des prétensions des Avocats à conuencer, aussi bien
qu'à avoir le dernier mot. " R. Mc K." par des observations intêres-
santes sur un ouvrage de " William M. Best, écr., Avocat, Londres,
1837, réclame l'attention du Barreau, et nous ajouterons, que les Juges
ne regretteront pas le temps qu'ils ont pu donner, ou feraient bien de
consacrer à la lecture <le l'écrit dont nous parlons.

En se rappelant. la décision de la cour Inférieure de Québec, dans
la cause de Harvey vs Aylmer (le gouverneur du Bas-Canada, alors)
on a dû lire avec intérêt, le rapport que donne à la page 76 "F. G. J."
d'une décision en Angleterre, par lord Brotuglian. lord Campbell, le
Juge Erskine et sir S. Lushington.

Cette deuxième livraison est terminée par le rappoif de plusieurs
jugemens de nos Tribunaux.

La troisième livraison renferme la continuation de l'historique des
divers systémes de judicature établis en Canada, depuis la colonisation
du pays, jusqu'à nos jours, y compris le système actuel.

Il n'est guère besoin d'attirer l'attention sur l'article qui prouve c la
nécessité que les Etudians, les Avocats et les Juges connaissent l'his-
toire du Droit; " lé sujet est important, les recherches qu'il nécessitait
peuvent étre utiles, et les considérations qui s'y rattachent sont bien
dignes d'un éxamen sérieux.

Une question d'un intérêt grave, est soumise aux Juges, au public.
les phases qu'elle a subies e4 Angleterre, à des époques reculées les.
unes des autres, peuvent servir à applanir certaines difficultés qu'entraine
toujours un grand changement dans la jurisprudence ; et si on ajoute
à cela,la réflexion que nombre d'innocens peuvent être sacrifiés, si on se
laisse dominer, mattriser, tyranniser par la puissance du précédent, de
l'antécédent plutôt, l'on sera peut-être, mieux disposé à diccuter la
question formulée dans les termes <lu correspondant de la Revue. « Is
a witness bound to answer any question which has a tendency to ex-
pose him to the loss of character, public or private estimation, or to
any kind of punishment, or to a criminal charge, or to infamy."

Des rapports de décisions, dans dix causes, remplissent le reste de la
troisième livraiso!).

Dans la quatrième livraison, trois articles, l'un sur la Jurisdiction de
la Cour du Banc de la Reine, au terme Supérieur, dans une cause où
une demande excédant £20 courant, est réduite par la preuve, à une
somme au dessous de £20 courant ; un second sur la " Rébellion à
Justice ;" le troisième sur la loi des Hypotlièques, précèdent onze rap-
ports de décisions rendues en Cour d'appel, par la Cour du Banc de la
Reine, en Banqueroute, et dans la Cour des Commissaires. Vient e'fin
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un article sous le titre de il L'aveu Judiciaire est il'ilivisible," ou l'n
semble vouloir répondre à un autre, intitulé de méme, qui parut dans la
première livraison de la Revue, où, cette question est disctée bien
au long.

La 5mec Livraison parait avantageusement." , S. C. M.' n'était
pas homme à laisser incomplète, sa dissertation sur notre « Statute of
Limitations :" aussi, l'article par lequel il la termine, est bien digne de
faire suite au premier.

L'article 125 le la Coutume <le Paris, qui proscrit l'action du mede-
ci, du chirurgien et de l'apothicaire, si elle est intentée après l'an
depuis la dernière meladie, avait été interpretée d'une manière si
étrange, qu'il devenait nécessaire de discuter la question qui niat de
cette interprétation-" MI" la sounjet en ces termes " Les medecins et
chirurgiensen Canada, ont-ils, lorsqu'ilsintententieur action dans l'an, le
privilège d'étre crus à leur serment, sans autre preuve, quant à la quant-
tité et qualité des visites rernédès et mnédicamens." Cette discussion
vaut bien la peine d'être examinée, moins par la manière dont la ques-
tion est traitée, qu'à raison du sujet.

Suit un article instructif intitulé "Régistration," extrait de la Gazette
de Québec ; et enfin un autre sur la Jurisdiction <le la Cour du Banc de
la Reine, qui doit être lu, pesé et attentivement examiné, à la suife de
celui dont nous avons déjà dit quelque chose, et qu'on trouve à la page
153 (4me livraison).

L'on a remarqué, avec plaisirque les rapports des décisions les divers
Tribunaux du pays, dans cette livraison, n'en cédaieni, par Pintérét
qu'ils inspirent, et le soin avec lequel ils sont faits, à aucun <le ceux
qui les précèdent.

La (6me) livraison de Mars, s'annonce par un "Essai historique sur
les Lois Romaines "as they came dovn to us in corpus Juiis civilis."
Cet essai est tout à fait intéressant, très-instructif et d'une clarté ad-
mirable.

Deux articles de'" M," l'un sur " l'Inscription de Faux," le second
sur les " Nullités non prononcées par la loi," occupent une grande
partie du 6me No. Le dernier, surtout, de ces écrits, porte sur des
questions dont la solution aFecte, tous les jours, plus ou moins, les
actes des Notaires. L'on sent <le quelle importance il est pour toute
la société, que les Cours ne prennent pas sur elles, d'annuler les titres
sur lesquels reposent les droits des familles, à moins que les lois ne les
autorisent à.le faire. S'il était 'laissé à la volonté ou au caprice
des Juges, quelqu'éclairés qu'on los suppose, de mettre au néant, les
actes solemnels, il n'y aurait aucune stabilité, aucune garantie que
ceux qui pensent avoir des droits acquis, les conservassent. Nous
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conseillous donc la méditation de ces questions de liate portée, à ceux
qui sont capables de réfléchir.

Le nombre des rapports est moins grand que d'ordinaire ; ils ne sont
pas néanmoins dépouvus d'intérèt.

La 7me livraison renferme sept rapports. Le dernier de ces rapports
(p. 335) est important. La décision en Banqueroute, qu'on y lit, est
d'autant plus intéressante, que sur un appel interjeté à la Cour de
Revue, elle a été confiimée par la Cour, à l'unanimité.

L'on trouvera à Particle " LaCompensation" un éxanen de plu-
sieurs questions qui se présentent tous les jours, dans nos Tribunaux;
la classification de ces questions, en facilite l'intelligence, et en rend
l'application plus tangible.

Nous voici rendus au Se No. L'article en tête, .' de la Codification
des lois en Canada," mérite bien l'attention de ceux qui comprennent
toute la pensée qui devrait dominer la Législature et le Gouvernement,
à ce sujet. Cet écrit est en outre, propre à amener d'autres suggestions,
car en une matière comme celle là, que de choses à dire, à conseiller
et à faire! '

Les lois de Banqueroutes dont on a'doté le Canada, ont fonctionné
jusqu'à présent, si peu dans l'intérêt du commerce et de la société en
général ; elle ont tellement aidé à nombre de gens, à frauder leurs
créanciers; les Cours ont été si singulièrement restreintes dans
Péxercice de leur discrétion quant à l'octroi ou au refus du certificat
de décharge ; en un mot, ces lois ont eu un efcet si peu moralisateurles
honnêtes gens ayant tant eu à souffrir de sa mise en opération, sans que
les débiteurs de mauvaise foi, aient pu,'en général, être atteints, qu'un
écrit sur ce sujet tout gros d'intérêt, ne pouvait qu'être bien acueilli.
L'auteur a bien fait ce qu'il a fait, mais il eût pu facilement, en dire
d'avantage ; et s'il nous était permis de lui donner un avis, ce serait de
nous parler encore des lois de Banqueroute.

Au Barreau, il est un certain nombre d'hommes qui connaissent les
régles de la procédure, qui savent distinguer entre une défense et une
exception péremptoire qui afflirme; qui n'ignorent pas dans quel ordre,
doivent étre proposés les différens plaidoyers etc; mais il en est
d'autres qui confondent tout, et qui, grâce à la confusion produite par le
mélange que l'on a fait de la plaidoirie anglaise avec la plaidoirie franr-
çaise, simple, claire, méthodique, philosophique qu'elle est, jetent pêle
mêle, ce qu'ils ont à dire, comme ce que, souvent, ils devraient taire,-
et occasionnent à leurs adversaires et aux Juges, plus de désagrémens
et de peine, qu'on ne saurait Pimaginer. La Défense en Droit non
motivée, surtout, comme les Cours l'accueillaient autrefois, figura
longtemps, comme une enseigne de trouble et d'irrégularités. Aujour-
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d'hui, on semble plus disposé à revenir aux principes. Avouons le,
certains Juges n'y ont pas peu contribué, par leur lumières et par leur
énergie. L'article " la Défense eii Droit," qui suit celui dont nous
avons parlé plus haut, est venu assez à propos.

L" Jnalytical Index" to cases dctermined in the Court of King's
Benchfor the District of Quebec, from 1808 to 1822," classifié
comme il l'est, ne peut qu'être utile et instructif. Il serait à désirer
que celui qui a le mérite de ce travail, n'en demeurât pas là, et le
continuât. Une pareille revue quant aux décisions des Tribunaux
dans le District de Montréal, serait goutée et appréciée.

Six rapports de decisions des cours d'appel, Banc de la Reine,
Amirauté, Banqueroutes et Commissaires, complètent la Sme livrai-
son.

Passons à la 9me Livraison. Le 1er article que nous y rencontrons,
embrasse~ tant de considérations et de questions qui se rattachent au
« Statute of Frauds," au « Statute of Limitations," aux Prescriptions
de la Coutume de Paris, aux termes des articles 126 et 127, ainsi
qu'à notre statutprovincial 8 Vict. c. 31, sans oublier un aperçu des
dispositions principales de ces lois, en autant qu'elles sont applicables

'au Canada, que nous ne pourrions dans une notice comme celle-ci, en
,parler d'avantage, sans en dire trop, ou trop peu. Nous y renvoyons
le lecteur.

L'on a dû voir, avec plaisir, la continuation de " l'Analytical Index."
Cette livraison offre treize rapports de décisions, dont quelques uns

sont très intéressants.
La 10me et la lime Livraison ont été données au public, le même

jour, et sous même couvert. Un bon écrit sur la publicité des Juge-
mens, et un autre sur les règles de témoignage en général, leur im-
portance, les difficultés qu'elles offrent souvent dans la pratique-l'é-
tude qu'on doit en faire-comment les classifier, avec un mot, en pas-
sant, aux Juges, au Barreau, et aux Etudians, méritent qu'on y réflé-
chisse, surtout parle temps qui court.

Les deux rapports de décisions en Apppel, sont très-longs, mais l'on
ne-perd rien à les lire et relire avec attention.

La douzième livraison complètera Pannée, il nous tarde de la voir.
Les Rédacteurs sont trop intelhgens pour qu'il soit besoin de leur

rappeler combien il importe que la table raisonnée des matières. soit
soignée: cette tâche, ils la rempliront.

On se demande souvent, si la publication. de la Revue de Législation
et de Jurisprudence, se continuera au delà de l'année. Il nous est
impossible de répondre à cette question, mais si les veux que nous
faisons pour le bien et le bonheur de la société, se réalisaient, nous



476

verrions les mêmes eflbrts, (le plus grands encore, pour tenir le public

nu courant des décisions les Tribunaux, pour l'instruire sur des ma-
tières lu plus haut intérêt, et pour appeler l'intervention de la Législa-
tiure et l'engager à modifier nombre de lois.

Ce qui doit étonner, c'est qbue l'on ne songe pas à avoir de suite,
des rapporteurs auxquels la législature pourrait, si facilement, assurer un
traitement convenable. Est il possible qu'une économie malentendue
soit cause d'une faute aussi grave que l'est celle de regarder à une pré-
tendue épargne comme celle là ! Compte-t-on pour rien, l'administra-
tion de la justice ? Ne sait-on pas que le tous les départemens, celui
qui s'y rattache est, sans contredit, le plus important, et que le seul
mnîyen de rendre à la société, ce qui lui est dû, c'est de, s'assurer ce
qu'il y a de plus efficace, les Juges les plus capables et les plus hon-
nétes, et les officiers quelqu'ils soient, les plus propres à leurs fonctioris?
sans cela, rien ! Lorsque l'on voit des milliers de louis gaspillés, et
souvent employés pour des objets secondaires, n'est-on pas justifiable
de dire que la faute de ceux qui en sont responsables, est un crime en-
vers la société ? Eh bien ! des rapports seraient un moyen assuré, en
les livrant à la publicité, de soumettre à l'action d'une opinion éclai-
rée, les décisions des Tribunaux ; et avant longtemps, nous ne verrions
sur le Banc, que des hommes supérieurs, par la raison toute simple, que
ces rapports feraient connaître, sans déguisement, quels sont ceux des
Juges qui ont droit à une réputation, par leur savoir, leur habileté, leur
intégrité et leur énergie ; et la manière dont ils rempliraient leur de-
voirs, feraient ouvrir les yeux à certains économistes qui, nous voulons
bien le croire, sont activés par de bons motifs, s'ils ne sont pas des plus
éclairés: ils verraient que l'économie pour toute la société, la mieux
entendue, c'est de bien payer, afin le s'assurer <le ce qu'il y a de plus
distingué en science et en honnêteté, au lieu de faire payer bien cher
au peuple, les bévues que commettent nombre de fonctionnaires dont
l'infériorité est due à une économie déplacée, et que le peuple sera le
premier à blâmer hautement, du moment qu'il comprendra son propre
intérêt-

M.
Montréal Septembre 1846.
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AT THE Mý1EETING of tle QuEB3Ec LITERARY AND) HISTORICAL

Soctrry, holden ut thte Casie of Suint Lewvis, 2fl t/te city of
Quebec, oibJllonday, t/te 3lst day of .Mlay, 1824-

Thcfollowing inaugural A/ddrcss and Essay r-especting te early
civil undi ecclesisicaljuridical Ilistory of France, wriltcn l'y
the IlonaraJle J. SEWELL, ('Iief Justice of Lower Canada, ývus
read bif(are the Society, 'y te ALut/tor.

MY LORD AND GENTLEM1%EN,;

Appointed to address a Snciety, cistinguisled, in its orig.n, hy flie
r-ank and character of it,- noble Fouinder, aud, in th~e firt staire «of its
progress, by the respectability and talents of ifs numerous Mfembers;
whose high and meritoiious' purpose is, to en.%tend miore amply the ad-
vantages of Science and Literature to a remote, but ri!zing portion of
the Great Empire te whicli we belong, and the beneficial cflects of ifs
disinterested labours to future limes, I grm RflxÏous t devote the l)erio(l,
in 1hcl hope to be honored witli your attention, to a suibjeet %vhich,
correspondingwvitli the views of your Institution, & involving iuatter
interesting to Science, may, in some degree, be worliy of. your no-
tice.

Confining myseif, therefore, to flie more immediate ohject of the
Snciety-Historical Research-I shail offer to your consideration an
Essay upon the Juridical History of France, antecedent te the erec-
tien of the Sovereign Council of Quebec, iii the ycar 1663 ; the Lawv,
as it wvas thien administered in France, in the Tribunals of tlic Vicomté
of Paris, being, ini fact, the common Law of the division of Canada
whici ive noiv inhabit (1).

The study of the Municipal Law of every country requires some
previous knowledge of ifs rise and p)rog-ress.--Thie obsolete principles
of former ages are, most commonly, f lie foundations of whant we pos-
sess ; and, in many instances, the true object and intent of modemn
Institutions, can only be known by reference to the history of their
origcin and gradutil improvement. And as I féed assured, that, to per-
sons of liberal education, k-nowledge of the Law w'hicli constitutes
the rule of tleir civil conduct, must nt ail times be desirable, 1 cannot
but hope that -t'hat I amn about te offer, upon the peculiar Municipal
Law by which we are gouverned, (îhough, I am conscidus, it will bc
found imperfect,) will neverthecss be favorably received, as an attempt
to elucidate a subject which, in Lower Cânada, cannot be thought to
be uninteresting.

The conquest of Gaul .by the Roman power-the entire subver.cion
of the Roman Govemament by thc Franks-the iiearly total annihiila-

(1) Edits et Ordôninalces, vol. 1. P. 21.



li on of the power of the Crowni nI the close or the elevenîhi century,
tind the suI)sC(1uQft re-establishi ent of that power, are the events
-%vltich more iminediatcly affected the Lawvs of France, and oecaliioned
thecir successive mnutations. To these events, thereforc, ami to the gréa-
ter cflcLs wvhichi they have respectively produccd iii her legal polity,
our- inquiries ivili at present bc conflncd.M

0f the state of Gaul bellore the iRoman conqucst, (whichi was lfrec-
ted under the immediate coînmiand of Czoesar, about fifty years before
te birth, of our Saviçur,) but.little can be said ivitit any degree of.cer-

tainty. The inhabitants ivere thien governed by a few unwritten euE-
toms and usages, peculiar to themnselves, barburous in te extreme and
not meriting the appellation of Lavws. Thecir inanners were simple, and
produced but feiv causes of contention, and sucli controversies as arose,
%veî'e decided by thecir Druidls, io, as among the ancient Britons,
ivere botu Priests and Judges. (1)

A consequence of the Roman conquest ivas, te introduction of the
Roman Law, and for five entire centuries, during wvhich, Gaul remained
a Province of the Empire, lier people wvere wvhol1y governed by that
.,v:stei. (2) The Roman Law, however, of thiat day was flot the Jus-
tinian Code, for thiat wvas compiled near a liundred yeurs after the ex-.
pulsion of tlie IRodans. (3) It consisted of the several Constitutions of
the preceding Emperors, ani oithie writigs of certain Civilians. The
Constitutions liad been collected in tlirec Codes-the Gregorian, lier-
mogeniiatn, a nd Theo-dosian, but flie latter, publishied by the Emperor
Theodosius, coiifirraed and adopted the two, formier, and as lie writ-
iugs of the Civilians consisted of sucli only as were sanetioned by the
Code of Theodosius, there is reason to believe thiat it was te Theo-
dosian Code oniy wvhicli wias ralled the Roman Law. (4)

Thie powcer of the Roman Empire, in Gaul, was totaiivy annihilated
about the year 450 of thie Christian oera. Rome, weak-ened by the ex-
,tent of bier dominion, and yet more by the degencracy of her citizens,
debased iii sentiments, depressed in talents and enervated in courage,
(i) felu a sacrifice to the more hardy and enterprising Nations of ic
Northi, and thie Government of afl thiat extent of Territory, whici lias
since beeni denomninated France, was transferred to, Barbarians-îo
tie Franks and thecir associate Tries--Uý.ie Goths anti Burguindians,
(6) and fromn the acccssioni of the firsi Chieftain of tue Franks (Mero-
vée,) France dates thie oriini of lier Monarchiy, divided int thre *e Dy-
niasties or races of.Kings-The Meroviniian-the Carlovingan-and,
the Capetian. The first comprehiends Merovée and bis desc-endanis,
whio possessed the Thirone from flie year 450, to thte year 770, when
they wvere succcded by Charles, tlîe soui of Pepin, aftervards called
Chiarlemagne, and biis descendants, whio constitute the Carlovingian

[1] )cSsar de Bello Gil Liber, 5 & 6.
[2] Histoire du Droit François, by l'Abbé Fleury, p. 9 & 10. Vide also, aI the

IMcgining of Ist vol. of Hecnry q, a IcarocO Dissertation, by Bretonnier, iwhich esita-
bliabes Ibis fact.

[3] Ficury,!p. M0.
141 Fleîîry, p. 12.
[î)] Gibbon's Decline &z Fali, vol. Ist p. 94. Ist. L. C. Detiizart's Discours Pré-

filifinaire. 1). -59.
[6] Ir -pril. des Loix, Lib. .10, c. 6: volî. 2," p. 35 1.
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race, iii whose possession it reinaimed uintil the year 987, whenl i paits-
c-d to, the Capetian race, wvho contiziued in poseessiori, uiitil the death
ot'the lte uiifortunate Monairch, Louis the 16th, a descendanit froin
Hugh Capet, the finit of the Capetian dynasîy. (1)

There xvas flot ainotig the flarbarians, by whoin the Romians were
expelled, aziy general Govcrnmrent, ; they w'ere subject, iii their ownl
Di2trict, to the Chiieftain who could dIo them the rnost good or the
rnost injury, (2) and, when they conquered Gaul, thev took possession
of the country as a band of independant clans.(3) Their first object
was to secure their new acquisitions, aud witli this view, the leaders
distributed among the soldiery, the lands which they had conquered,
%vitli a condition of continued military service annexed to the Grant,
an idea %v'hicIî appears to have been suggestcd by the peculiar situation
ins which they %vere placed, and to have been put in practice, as the
lest inans of furnishing the imnmediate mutual assistance, wvhich wvas
iiidispensably necessary for the defence and preservation of their con-
quest. Large districts or parcels of land ivere accordingly aliotted to
the Chieftains and to the superior Oilcers, who were called Leuds
(Lords or Seigneurs) (4) and their allotinents, %vhich were called feuds
(fiefs or fees) wvhere subdivided among the inferior offi ers and soldiers
upon the general condlition, that the possessor should Klo service faithi-
fully, b)off at home and abroad to h*ta, by whom they were given.(5)
Every Feiîdatory ivas, therefore, bound, whien calied upon, to defend
his immédiate superior, from %vlioni he had received, and of wvhom he
field, his estate : tait superior to defend /.s superior, and so upwvards
te the Prince, while, on the 9ther hand, the Prince and every Seigneur
wva-iequally bound to defend his vassals or independants, ivho hield
their estates of hini, so thatthe dutv of tle whole w~as seve.rally and
reciprocally to defena te conquesit hey hîad mnade together, and evciry
part of it.(6) This singular Institution, wvhichi is nowv caled the feudal
system, by degrees became gencral in France, and, by the new division
of property wvhich il occasionied. with the particular maxiras an *l man-
ners to wvhicli il gave rise , gradually introduced a species of Iawvsbefore
unknowvn.

The %vhiole of France, howvever, xvas not so distrihuted, nor so bol-
den-al ivas not seized by the conquerors ; sudh of the ancient Inha-
bitants, as were allowved to remain in the countrý, kept their estates as
they hield thei before ; many, also, of île invaders, who %vere net vet
attached 10 any particidiar chieftain, took possession of vacant Lands
and enjoyed themn in the same manner, (7) and there wvere sonie,
even amnongr the soldiery, wvîo coasidering the portions ivhieli fell to
their lut, as recomtpenses due to their valouir, anil as settlements ac-
quired by their oÇvn swords, took and retained possession of thein in

[1] Se the History of France hy Duhaillan, Mcezcray, &c.
(2) Dalryînple's Essay on the Feudal System. p. 5.
(3) lbid, p. 6.
[4] Datrymple, p. 11. Loyseau des Sz!ig7ncuries. §60 &61, cap. 1.
[5) Loyseau des Seigneuries, cap. 1. §62 to 6k
161 Wr'ight on Tenures, P. S.
[71 Dairymple, P. 10 4- 11.
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flul property a! rene.1 Froi tiiose causes., there were nuiny
estates which were allodial, whiceh the possessors enjoved iii their ox
right and did not hold of any superior Lord, to, whorn ihey were bound
to do hommage or perforin service.(2) Every tenant of this descrip-
lion was called liber homo in contradistinction tuo" vassaltis," or one
wvho held of a superior, (3) yet they ivere uot, by any means, exempt
fromn the service of the state-they -%ere subjeet tu the comimand of
th.e Dukes, or Goverriors of Towns, who wvere officers of the King'e
appointment; and~ the duty of personal service %vas considered so
sacred, that they wýere prohibite ' fromn entering int holy orders, unles
they had obtained the consent of the Sovereigzn. (4)

At their first incursions, the Barharians, likeý the aborigines of Gaul,
wvere governed by traditional customis. Their matiners were uncivi-
lized ; war and hunting, were the only subjects of pursuit in estima-
tion, and, as they had no fixed habitations, no other property than
cattie, thjeir common disputes arose either from personal quarrels or
acts of depredation. These wvere usually decided in publie meetings
of the people, held annually, at the close of winter, in general upon the
information of witnesses, but in doubtful cases, by the ordeal of fire or
water, or by cojUbat. (5)

The polishied liinds of the Romans, found nothing worthy of imitation
in quch conquerors-but the conquerors, savages as they ivere, per-
ceived much iii theRomans, which they could not but admire. They
partioularly viewed a *w'ritten Code of laws as a novelty possessed of
rnany advantages, and, not only permitted the Roman Jurisprudence to
survive the destruction of the Roman Goverament, but, in imitation of
what they approved, reduced their own usages tu ivriting, particularly
the Salique laxv, whicli was the peculiar Lawv of, Franks.' (6) The
Theodosian Code, and the Laws customs anid usages of the Barbarians,
became, therefore, equally the Laws of France, (7) and as ail Laws
were held tu be purely personal, and wvere flot, for this reason, con-
fined in their operation to any -certain District, the Barbarian ivas tried
hy the law of bis tribe, the Roman by the Roman Code, the children
followed the law of their father, the wife that of her husband, the widow
came back Io that to wvhich she wças origially subjeat, and the freedman
was governed by the law of his patron. (8) Yet notwvithstanding theser
general provisions, every Individual was permitted to make election of
the law by which he chosed t0 be govern ed, it wvas only required that
he should make it publicly, and such elections ivere frequent. (9) The
Clergy, in particular, who were chiefly Romans, considered the privi
lege of beirig governed by the Roman Law to be so valuable, that when

[1] Roberâton's Chani V. vol. lst. p. 214. Lefevre de la Planche, Traité du
Domaine, vol. lit p. 117 & scq.

[2] Robettsoa'î ibid. vol. 1.st. p. 214.
f 3) Robertson's ib. p. 236. Dairymple, p. 10 &11. Cuit. of Paris, art. 182.
[4] Capitular's Liber. 1sf.. sec. 114.
[5] Fleury, p. 12 & 13.
16] Fleury, p. 21.
(7] Esprit de Loix, Liber. 28, cap. 4, VQI. 2. p. 240.
[8] Esprit des Loix, Liber. 28. cap. 2.
[9] Esprit des Loi%, Liber. 28, cap. 2a. Fleury, psge 18,
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any pcrson entered into holy orders, it ivas usu-al for hlmi 'to renounce
<lie Law to wlîiclî lie had beeiî formierly subjeot, and to dleclaro that lit,
wvould, from henceforth, be governed by the Roman Code. (1) Many
customs, also, peculiar to the victors, ivere continued afier tle con-
quest of Gaul. It had, particularly been their practice to meet in
council, at the close of every winter, upon the stite of their respective
nations ; and during the first and second Dynasties, several meetings of'
the Sovereign and of the Chiefs, in church and state, witlî the additionî
of the conimons (from the reign of Charlemagne) ivere held, in the
open air, annually in the month of March or May, and frora thence
denominated champs de mars, or champs t!- mai.(2)

In these Assembiies, Law..s were passe,%- for the government of the
Kingdom at large, and Canons cstablishied for the regulation _,f thc
Church - Taxes were imnposed - Regencies wvere appointed, and the
Sovereign elected, until the Crown became hereditary, and then, the
euccessor wvas preclainied, if his right to the Throne was not controver-
ted, and if it wvas, it wvas solenitily determinied. (3) The question oit
each subject of discussion was gen erally propountied by the King, who
wlhen it had been fully debated, pronounced the definitiv'e resolution.
The result was then put into wvriting, the qiiestions and resolutions
which were passed upon thern wvere reduced under distinct heads,
called chapters, and to collections of several chapters wvas given the
name of Capitulars. (4).

It is certain that a suprerne jurisdiction over ail r-ersons, and ail
causes, wvas exercised by tlue Assemibiies of the Champ de -Mars, but
the préIcise extent of that Jurisdiction, whichi was originally vested in
the stibordinate Courts of the Crown, or of the feudal Lords or Sei-
gneurs, cannot now be determined. (5) It appears, however, from the
learned researches of a modern writer, *to hiave been a fundamentàl
principle of the Frenchi Monarchy, that overy person who held a
rnilitary coniand in chief, ivas, of right, entitled to a civil Jurisdiction
over aIl whont he led to ivar. (6) Justice, therefore, wvas distributed
by every feodal Seigneur to his vassals, within the limits of bis Fief,
whetluer hie was a Iayman or an ecclesiastic, for lie led them in person
against tlue enemy, if lie wvas a layman, and by bis substitute (advocatus)
if hie happened to be an ecclesiastic,(7) and, upon the saime principle,
the Liberi or tenants of allodial estates who were led to wvar by the
Dukes and Counts were subject to their jurisdiction. (S) The rule of
decision, hoxvever, in every court was the general Law of the state,
and the King, bcing tfeic acknowl.,edgred head of the Govemnmnent, in ail
matters, civil and military, ail proceedings wvere ini his name. (9)

The Dukies, the Counts and Seigneurs, in flueir respective jurisdic-

[ 1 ]Robertson's Charles Y. vol, 1ls*. p. 315.
[2] Fleury, P. 39.
(3) Encyclopedia 'Method. de Jurisp. verbo '1 Champ de Ma,"vol. 1l9t. part 2d

p. 453, Robertson's Charles V. vol. Ist. p. 167.
(4] Fleury, p. 40.
[5) Robertson's Charles V. Ist p. 304. Montesquieu.
(6] Montesquieu, lib. 30, cap. 18 - Rép.-rt. 8vo. vol. Z5, p. 6 Loyeau des Sri-

giicuriesi, cap. lst scct. 72 and 73.
(7] 'Montesquieu, liber 30, cap. 17, vol. 2d. p. 3 ô7.
18] Montesquirti, 11h. 39 cal). Ré.pert. vol. 6, P. 8 -svo. rdit.
[91 MNoiitezquicti: lib. 30 cap. 17. 1
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tiowit, originally decideti causes iii person, ( 1) but tileT, ftcr Rrd- ,
entrusted this part of their duty to others. T'f lclicer w'ho was ap-
pointed for the purpose, by a Seigneur, was sometirries, called a
Senescknl, t but, most comnionly, a Baiiff which, in the language of
those days, imported a guardian or protector of Justice, (2) and those
who ivere named by the Dukes andi dounits, were caU cd Viscounts,
Prevosts Viguiers and Chastelans. (3) But in all their Jurisdiction, an
usage which deriveti its enigin from the ibrests of Germany, was continu-
eti. Neither the Dukzcs, the Counts nor the Seigneurs, nor any of their
officeis decided -alone. They assembled in thiir courts a kinti of
assize composed of their vassals, te the number of twelve, (4f) iwho
wvere. principally, the olWicers ef their respective courts, and by those
persons (wvho a-, vassals were the equals cf the parties whose'causes
were there, tried and thence called Peers) the jutigement was pronoun-
ced according te the opinion cf the mia j ority, unless there was an equal
division ofvoices, wvhen, in criminal cases, it was given for the accuseci,
andi, in cases cf Inheritance, in favour cf the Defendant, subject
always te an appeal te arins, and an ultimate decision by juclicial
combat. (5)

The feudal system is well calculated for defence, but not for the suip-
port of order.-ii theory it is founded i subordination, but in prac.-
lice, it lias been founti universally te have diriiinishied the power cf thc
Sovereign, ivhile it increased that of the greater vassals. This w'as par-
ticularly the case in France, where, the Seigneurs, at a very early pe-
riod cf Monairclîy. began te usurp, the righits ivhich' had, tili then been
deemed the distinctions cf Royalty, and %vit h sucli advantage, in con-
sequence of the ivcakness cf tho Kings of the second race, and thc
ariarchy into wvhich the Kingdam ivas throwvn hy the depredàtions of
the Hungarians and Normans (6), during the ninth andi tenth centuries,
that the very dependants cfithe Crown, the Dukes, the Counts, and
even the inferior officers of the State, ivere induceti, hy their exa,.mple,
te adopt the same conduct ; they conmbined together, and, aibout the
peniod at wvhich H{ugli Capet, thc first of the third race, teck posses;-
sion of the Throne, were complete!y successful. They madie heredi-
tary, iu their fiamilies, the landis, tities -and offices, which, before, they
had enjoyed for Jife only. T'hey usurped the sovereignty cf the soil,
with civil and military authority ever the inhabitants. They granted
lands te their imrnediate tenants, who granted them over te, others hy
subinfeudation, aiîd, although they professeti to holti their Fiefs fromn
the Crown, they ivere, in fact, independent. Strong in power, they

[l] Dictionnaire de Jurisprudence, 'vol. 3. p. 18. col. 1.
f The ti*!e cf Senechai imnported Ir'an cificer cf the household "-Viscounts8 were

said ta be"11 quasi comnitum vieemn gerentes", - Prevosts el quasi proepositi juredicen-
dn3-Viguieres "quasi vicarii coni tum." - and Cha,.telacs ",quasi cautarum
custodes." - Loyseau de l'abus de Jusitice des Villages p. 6. qucd vide.

[2] Ency. Method. verbe 19bailiff" val. 1. p. 710.. Dict. de Droit, verbo lebailifl,"
Lcyseau de l'Abue, des Justices do village, p. 6, and Loyseau des Offices, p. 4 and
P. 349.
*[3] Loyseau de l'Ablis des Justices de Village. P. 6.

[41 Montesquieu, bock 30, cap. 18. vol. 2 p. 3ki & 182.
[.5j Mntesquieu, Book 28, cap. 23, 2.1, Z~, 26 & 27.
06) F-Ilury, P. 47.
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eiercised, in thecir 6z-veral territories, ever 'Royal prerogative.-They.
coined money-fixed the standard of weighits and mensures-granîed
eafcguards-entertained a military force-i mposed taxes-apd adimi-
nistered justice iii their own names, and in Courts of tlhir oivii crea-
tion, mhich (lecided ultim.ately iii ali cases, civil and criminal, inotac-
cording to the tvritten Lawvs of the Kingdom, but according to the un-
ivritten customs and usages of the District over which thcy respectively
claimed and exercised Jurisdiction. (1)

By these usurpations of the Seigneurs, the foundations of the an-
cient latvs of Franceý were gradually underinined. But the demolition,
of this venerable fabrick %vas greatly pronmotcd by the profotind ignio-
rance which pervaded the King-dom during this period. Fewv persons,
* except ecclesiasties, could readl, and, hence, the Theodosian Code-
the Laws of the Barbarians, which hiad been reduced to writing, arsd
the Capitulars sunk imperceptibly, but equally, into oblivion. l'le
clergy also furthered its destruction by adopting, in their juislictio,,s,
the Canon Law ivhich they had hegun to compile early in the ninth,
century, and the Crown com-pleted it by the publication of the ever-
mraeorable Edict Uf Pistes, so called froni the City of Pictes, where it
was promulgated in the year 864 by Charles' the BaId, one of the
weakest of the weak descendants of Charlemagne. By this Edict, i
the mistaken policy of conciliation, the unwvritten usages of each Sei-
gneurie were ratified and declared Io be Lawv; a declaration which
may be considered not only as the efficient cause of the final extine-
tioi of the ancient Lawv, but of the permanent establishment of that in-
finite variety of customs., which obtained in France until tlîe late Re-
volution (2).

The authority of the Crown of France, at its ultimate point of dc-
pression, about the close of the tenth century, ivas imerely nominal,
the Royal Jurisdiction being confined to the Royal Domaine, which
comprehended no more than four cities, in wvhich the King wvas obeyed
as feudal Lord, and not as Sovereign (3) ; on the other hand. the
power of the Seigneurs at this epoch was enormous-their tyranny ex-
orbitant,-The whole country wvas laid',waste by the ivars which they
waged against each other, and their own vassals wvere reduced to an
actual state of slavery, under the denomination of seifs and hommes de
peine, or under the pretended rights of personal service and corvée, were
treated as if, in fact, they bad been reduced to that wvretched condition
(4). By this state of anurchy those who Wvere yet in the possession of
allodial property, ivere, in the flrst instance, induced to annex what
they held to the Jurisdiction of some Fief, and to, subject themselves to
feudal services, for the itamediate safety of their persons and the defence
of their estates, and so generally was this the case that it gave rise to,
the uiaxim cgnulle terre sans Seigneu r," wbich at length, became
the universal La;v of France. (5) But as the Seigneurs could -not, in

(1) Fleury, 5 & 52-Hargrave's Notes on Coke's Littieton, p. 266,
(2) Montesquieu, Lib. 28, cap. 4. vol. 2d. p. M4.
(3> Robertson's Charles V. vol, Ist. p. 366.
(4) Dictionnaire de Jurisprudence, vol 3d1, p 16 and 17.
(5) Rcbertson's Charles V. vol 1.5t. p 223-Dict. de .Jurisp. vol 3, p 16-Fleury.

p 61-Robertion ibid, pi 16.
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,rvery instance, prultct iheir depcud;unîs agrainsti tue incursions* of their
îîeighbours, and is thc fieîîdal burthens were, iu tiîemseives, in-wuffer-
able, many vascals abnndouicd thieir Lords, by degrees, and sought pro-
tection in ivaiicd towns where tbey united, and entered into aimed. as-
sociations for mutuai dcfence. (1)

The.se associations, which bcgan duririg the reign of "lLouis le
Gros," about the year 1109, and wcre callcd Il communes," could, not
long remain wvithout somne goverumnitt; regulations, tberefore wvere
made, and usages adopied by each commune for the control of its sub-
jects, and heing asyiums l'or ail who wbere inclincd to, be peaceabie,
and barriers againet the conimon enemny (thc Seigneurs) the crown af-
forded, thein every assistance in its power-conceded, Io hem the right
of enacting iaws for their own, internai goveruiment a nd enfranchised
the luhiabitants. (92]

T1he Seigneurs piaiuiy saw that the Institution of communes W83
adverse to their interest, yct they couid flot prevent the increase of stich
associations i they even Ilouud theinselves compeiied to have recourse
to, the same expedient to prevent their dependauts fiom taking refuge in
the royal chties whici~ were iucorporated : mauy of the towns, aleo,
,vithin their territories, were wiiling to purchase charters ofliberty, and,
as most of the seigneurs had expeuded large sius in the hioiy wdrs,
and were needy, they soid theni as a mieaus of present relief. Fromn
hence, in iess than. twvo centuries, most of the towus in France, from a
state of dependence, became free corporations, and personal servitude
ivas generaliy ai)olished. (3)

The elfeets of these establshments wvere very soon fet ; they wvere
found to aflordl a degree of security equai to tbat whici ivas aliorded
by the seigneurs, ivho began to, he of less importance wvben they
ceased tu be the protectors of the people. The communes themnseives
becamie attached. to their sovereign, wvhom they conaidered as the au-
thor of titeir liherties, and they iooked to the c.rowvn as the common
centre of union, neces.9ary for the defence of the wvhole against their
oppressors. (4~) On the other hand, the sovereign considered them as
instruments wvhich might, wvith great advantage, be employed to increase
the Royal Prerogative. To this end, they endeavoured tu raise themn
to importance, and witlh consummate poiicy, caiied themr tu assist, hy
their iDeputies, in the states generai of the nation. .Avaiiing themý-
selves, aiso, of their co-operation, under the idea of restraining the
powver of the seigneurs, they inboured iu the great design of restoring tu
France lier ancient limits, and to the crown its original jurisdietion.
From time to time, as opportunities oceured, they reunîted the dis-
membered Provinces to the Royal Domain, and reduced thema to in-
mediate dependence by conquest, hy eseheats and by treaties,
they aboliihed private wvarfare and judicial combats, and extended te

(1>) Diet. de Jurisp. vol. 3d. p. 17.
[2] Dict. de Jurisp. vol. 3d. p 17. Reper. vol. 13. verbo <'ccommune."
(3> Robertson's Charles V. voil. 1lst. p. 33. 227 et 251.
(4) Robertsou's Charles V. vol. lst. p. 24.
(5) This design was ultimately completcd in 1735, by the re-auoon of the Pro-

vinces of Bar and ILorraine-Vide Abrégé Chronologique des grands Ficfi de la
Couronne de France, Pairis 1 î39, anid Ilargrave's Note on Coke nuéi( Littlcto,, 266.



1(hiliIIistflltiot! of Justire, unlder flic royal atlîority, tû ail perions. andf
to ail causes, (1) by stops of iicîîl the ino.it ellè*ctual shaih bo iore
iarticularly noticed.

Before, and during flie reign of' Obarcmnagne, Justices in Eyrè of the
roYlaplpoiutnient, iuder tlie titie of" i; issi Domiinici," visiicd, occa-
sionally, the different Provinces, chiefly for the purpose of investigating
the coniduct of the Dulies, and Counts in tlie several Jurisdictioiis-, civil
and criminai, whiich they exercised undertfle authority of the Crown,
ivhich was sometimes greater, and sorntimes lcss, as flie sovereign ivas
more or less fècared and respected. (12) Louis the VI, about tlic year
1 125, attempted to revise the office oftb flc"M issi Domiinici," under
the titie of Juges det Exemnpts (3), but the seigneurs ivere ira bis tinte
too poiverful, and lie wvas obliged to abandon bis intention. (4) Ilie
Successors liad recourse to expedients less alarrning. Among the
first, certain, cases in whicb flie Kingwas interested, or presuuîied to be
interested, ivere declared to ho4 "Pheas for the Cr-on," or "9 Ca~s
Royaux" whlI'ic, according to feudal principles, (hoe being tlie Lord
paramount) could miot be decided by flic officer of his vassal, and wvere
therefore cognizable in tlie Royal courts exchuisiyoly. To this distinîc-
tion, the seigneurs ofiaferior n'ote submittedl, but itwas scorned by the
more powverftil, who, relying upon their ,ztrengtli, continued to exercise
Jurisdiction over ail cases. The attempt, however, even wvith respect
te the latter, wvas productive of benefît ; it turned the attention of the
vassale to courts distinct from those of their oppressors, and taught them
to viev flie sovereign as a protector, and this facilitated the subse-
quent introduction of Appeals, hy wvhici tlic decisions of the seigneul-
rial courts ivere brougbt under the review of fle Royal Judg(,es. (5) 0f
these the Appeai"c de defaut de droit," on account of file delay or
refusai of Justice, ivas flie first. The feudai law had provided that ifa
Seigneur had notas znany vassalsas enabled 1dm to try,, by tlîeir peers,
the parties %vlîo pleaded in his Court, or if lie delayed, or refused to
proceed to trial, the cause miglit be carried by appeal te flic court of
the superior Lord of whom the Seigneur held, and ho thiere tried (6)
The righit of Jurisdiction liad been usurped by niany inconsiderabie
Seigneurs who weî'e often unable to hold courts, for want of Olicers
and Vassals, and while trials byv battle 'continued in use, thiere wvere
limes, and cases, even ln the Courts of greater Seigneurs, in whiich, it
ivas dificuit to assemble the Peers, by reason of the danger te which.
they were exposed, by thieir boing liable to appeals, by either party,
on account of false judganents, which necessarily led to the bazard of
a personai combat, if tliey maintained their opinion. (7) In ail such

(1) Loyseau des Seigneuries, cap. 5. sec. 63. Delolme, p.117. Robertson'sCharles
V. vol. Iat. p. 36 & 56.

(2) Repert. 8vo vol. 40, p. 180 verbo 111Missi Dominici." Du Cange verbo
"Dur,1,9 <Comites,"1 et aMissi.»

(3) Reper. verbc, CC Missi Dominici,"1 vol. IL p. 473.
(4) Hénault':i Abrégé Chronologique, tome 2d p. 730.
(5) Robertson's Charles V. vol. 1lst. p. 60, 61.
(61 Beaumanoir, cap, 62, p, 322, Esprit des Loix, Liber, 28, cap, 28,(7) Montequieu, Lii,, 28, cap, 27, vol, 2d, p, 2824 * ecq, Robert-son's Charles V,

vo!, lst, p, 306,
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cases Justice %vas dielayvn1, and there %were, tiierefore, frequent occa-
sions for appeabk of this description, froin, ivhece the praclice becata.
làiinili-.r, and served as an introductia, ýo appeals on accouai Gri the
iinjustice"l or "; iniquity"l of tle sentence, which followed, and gra-

iloally increased, as the trial by combat declined ; for the mode of trial
being, ini facl, an appoal to Deity, and the issue of the battle, held to
lie a docision by his imimediate interference, wvas incompatible wvith a
new~ j udgment af any kind. (1)

Ta. facilitate Appealq, and the rec ourse of the subject ta the Royal
authority, Judges, under the titie of "Grand baillis," ivere appointed
in ail the cities of the Rayai Domaine, wvith an Appellate Jurisdieîion
over ail causese civil and crirninal, heard in the Seigneurial and in the
Royal, (but inferiar) Courts of Prevôté (12), wvhich was final, except in
certain cases ofimpartarice, wvhichi they wvere required ta transmit ta
the King, ta be decided by himnself in his Counicil, where they were
iîlti inely determined. (3) The nuniber afi hese Jurisdictions, at their
first creatian, ivas inconsiderable, but in the reign of Phulip Augustus,
about the year 1190, they were, numerous (4) th n41tin(f

A regulation of greater importance succeeded th ntittina
the Grand Baillis. The lCing's Supremne Court af Justice, or Council,
in ivhic.hi lie presided, which, as ini ail other feudal Kingdtoms, wvas
originally axnbulaîory, following the person af the ïMonarch, and held
<inly upon eïorne af ilie great festivals, wvas rendered sedenîary at Paris,
and nppointed ta ha kept open the grenier part of the year, under the
appellation af the c' Par-lenient de Paris."l This wvas eflècted by an
Ordinance af Philip te Bel, pa-ssed in the yenr 1302, and enjphatically
entitled"c Ordonnance pour- le bien, l'utilité, et la reformation du
Royaume."l (5)

This Ordinance erected, uisa, a Soverign Court ai Assize, at the
City af' Troyes, in Champagne, under the titie ai"4 Grand Jourq," re-
cetablished the Parliamnent ai Toulouse, a Court before hield under the
authority ai the Caunts ai that Province, and confirmed a Court oi
Exchèquer at Rou ýn, uvhich had suhsisted since the re-unian af that
City ta thé Crowvn ai France, in the ycar 1200, and wvas originàlly
rreated hy thie Court ai the Peers af France, hy -whichi John, Kin- af
England, was hy default, convicted, as a vassal ai Franee, af the
raurder oif his ne-phew% Arthur. (6) Other Sovereign Courts of
Parliament, màkiutg in ait thirteen (a) were afierwards erected, in the
several Provinces aifthe Empire. (7)

To tIse several Royal Courts, when estahlished, the people were
invitcd ta have recourse ior redress, by every means which policy

( 1 Robertsan's Charles NI. vol. 1 si -p. 61,
(2) Dict. de Jurip. vol. 3. p. 18. Dict. de Droit, verbo, leBaillis,"1 Y. 1. p. 166,

col. 2d.
(3) Ency, iscth,d, de .Jurisp, verbo "11Baillis," vol, 1 st, p. 710.
(4) Diet. de~ Jurislp. vol. 3. p. 18. Fontanon, Lib. lat. Tii, let. p, 179, Diet de

Droit, vol, 1, P, 168.
(5) Conférence des Ordonnances, by Buchel, p, 137,
(6) Dict. dle Jurispr. vol- 3. p. 21 & 22. Ord. de Louvre, Tom. 1, p. 366.

(a) Paris, Troutouse, Grenobte, Bordeaux, Dijon, Rouen, »Aix, Rennes, Pau,
Mcerly, Besançont, Douai, Nancy.-Sec Répert. vol. 44, p. 296, verbo" l Parlement,"
and Dict. de Droit, verbai Parlement.

(7) eépertoire, 8yo. vol. 44. p. 296.
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rzotildl devise. l'le Nlonarchs nazned Judlges of abilitics ind legal
acquirenients - they added dignity to their character, and spleîidor bo
the admiinistrationl of their oflice. 'o the Parliainents, which ivere tie
iiiost resp)ectable, and to the presidial Courts, whichi ivere establishied
for their assistance, they granled the rigit of ticciding,,, ultiuiately, ini
Appeal ; and to flie Baillis, whose judigaienis thus becamie liable to
reversïion, an original Juri!idiction which before,thiey did flot possees. ( 1)
'They appointed a number of Couinschlors or Mâeînbers iii eacli Parhia-
ment to assist the President, (2) and, in imitation of te Seigneurial
Courts and those of the Dulies and Counts, iii h te suitors bnci
beca. accustomed to the triai by peers, they required the Baillis Io
sumnmon to their assistance, a certain nuniber of discreet personw
(prodes /iomines,) aîsd to decide according to their couinsel and ad-
vice. (3.) The people ais> wvre perznitted, in the dialeet of the time.-,
"cde veignir à la Cont du Roi ,par ressort, par appel, ou par défaitte
"4de Droit, ou par faux Jugement, oit par recréance ni .e, out par
f4Grief, ou par veer le dr-oit dé sa Cort," (4)'and, under the sanction

of tItis authority, the Royal Judges took advantage of cvery defect iii
the riglits of the Seigneurs, and of every errp intjirpoe dg
they brought before them, in thecir respective Jurisdictions, aIl causes
wvhich it ivas possible for theni to reinove, and lheld cognizance over
ail whiich it wvas possible for tlhem. to retain, at the saine tinie, they
laboured to render the pactice of thieir Courts regular, and their judg-
ments consistent, by whicli means they ultimately obtained the confi-
dence of the people, and were gènerally respected. Suitors tîten hegan
to, abandon the Seigneurial Courts, (in ivhichi the will of the feudal
Lord wvas, but too frequently, the Law by whvlxi the case of bis vassal
wvas decided,) and took refuge in the more discerning and more equit-
able Tribunalsoftlie Crown. J5) The King was again universally
recognised Ie be the soreo ustice, and the Seigneurs were depriv-
cd of every Jurisdiction to ivhich they could not sliewv title, derived by
grant frorn the Crotvn. (6)

The- ecclesiasties, who, in the reign of Charlemagne, wvere altogether
subject to the temporal power (7), had, iii common wvitli the Seigneurs,
taken advantage of the disorders wvhich prevailed, and of the supersti-
tion of the age, not only to enlarge thecir owvn pecuiliar Jurisdiction:,,
but to shake off, entirely, their subjection to, ail authiority, except that
.of the Clituref. Tlcey hiad, in fact, se multiplied their pretexts for ex-
tending the Jurisdiction of the Spiritual Courts,.tliat it wvas, ultimately,
in thieir powver to iidraw almost every person, and every cause,
front the cognizance of the Civil Magistrate. (8) They clainied and
exercised, as their exclusive privilege, the riglit of deciding ail ci-vil

(1) Dict. de Droit, verbo Baillis.
(2) Répertoire, vcrbo IlParlcent,"1 . , p. 29-1.
(3) Montesquieu, Liber. 27, cap. 42, vol. 2. p. 320.
(4) Etablissemens de St. Louis, cap. 15, lib. 2. Ordonnances des Rois (le F~rance,

de l'Imprimerie Royale, Tom. 1. p. 107. Dict. dc Jurispr. vol. Md. p. 21.
(5) Robertson's Charles V. vol. lst. p 309.
(6) Bacquet's Droit de Justice, vol 1 st, p) 9 tý 10.
(7) 1.oyseau des Sciincuries, chap. 15, sec. 29 to, 39.
(8) flobcrtson's Charles V, vol. lit, p. 112. 1leury's 1iistitut. (lu Droit Cainon,

vol 2, 1p 8. 11cricourt, part 1lst, p 120.
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causes, ini wlîicli any oftheir hody wvas a party,or tvas, iii anynianner,
intcerested, and ail criminal prosecutions, in %ýilîih the (lefendant cit-
lier wvas, or asserted hiniseif to be, a Clerk ; in causes whiere nione
but Iaymen tvere concerne(], they claimed and exercised a simnilar pri-
vilegre for various extraordinary reasons-in matters of contract, be-
cause contracts were then usuially enforced by the oath of the parties
-in ail testanentary cases, because the de.ceased hiaving left bis body
to the Churcli for'Sepulture, the execution of his Will, by the Church,
%Vas a necessary consequence, inasmuch as it eoncerned the repose of
his soul (1)-n ail matrimonial cases, because marriage ivas a Sacra-
mnent-and in ail cases in ivhich, a ividoiv or an orplian wvas a party,
hecause it was the duty of the Churcli to, protect sucli characters. lIn
others cases the saine privilege wvas claimed for reasons whiehi were
not less extraordinary. lIf an individual resisted tlîeir authority, lie ivas
excoxnmunicated, and upon bis suhmission, a pecuniary fine wvas im-
posed for reconciliation wvith the Churchi, wvhichi the temporal judge,
in whose Jurisdiction lie resided, wvas required to enforce by lus autho-
rity, under pain~ of personal excommunication, and the interdiction of
the wvhole District over which lie presided, in case of disobedience. (2)

The first attempt, by the King'"s Courts, to reduce the exorbitint
pretensions of the Clergy, wvas the appeal ccde Deni de Juistice," (3)
wrhich ivas similar to, the appeal cc de Defaut <le Droit." This ivas
daily extended, by construction, to a great variety of cases, and wvas
followed by the ".OAppel comme d'al'us," ivhich, in the nature of a
prohibition, suspended aIl proceedings, and w'as allowed, at any stage
of a cause, (4) to ail whlo, complained, that the Judge of the Sp)iritual
Court hiad exceeded bis autlîority lw' any proreedings, contrary 1to the
Canons of the Church, recognized in France, or to the Law off lue
Lanîd in any respect. (5) This reme<ly was in practice long before the
year 1539, but in thiat ycar it wvas forrnally declared to bhe thc Lawv of
France, by an Ordinance of Francis the First 4cpour la réf ormoCion
cc et abréviation des Proceès." (6) i-y this Ordinazîce the lEcclesiasti-
cal .Judzes wvere also forbîd to cite before tien any of the King's lay
suhjects in any matter whatever, except those wbich were strictly
Spiritual, aîud the King's lay subjects ivere forbid to institute any suit,
of a temporal nature, before any Court of Ecclesiastical Jurisdictioni.(7)

Thus the Croivn of France, by persevcring, in one great plan, withi
indefatigable exertion, and continued prudence, stuspending its attempts
whien the conduct of the Clergy, or any formidable conspiracy of the
g-reater Seigneurs, required if, and resuming theni %vluen tbey were
fehle or re"miss, becarne once more the i'otntain of Justice. That
part of its original Jurisdirtion, over causes and persons, wluich the
Clergy andl the Seigneurs liad usurpe(], w'as regained, and the entire

(1 ] Loyscau des Seigneuries.
12) Fleury's Institut. du Droit Canon, vol 2, 4- 10. p 9
(3) Dic de Jurisprudence, vol. 1 st. p. 292.
[4) L. C. Dénizart's Prcliminary Discours to, vol lat. p 73.
(5) Fleury's Institut, du Droit Canon, vol 2d, p 12.
(6) Dictionnaire de .luripruidcncc, 'Vol 13t. p 297. Traité de l'Abus, vol 1 :t.

Cali 2, p tI c1 d. oÇlÎ783.
(7) Ordolinarnccs de NcrOn, TOl 131. p 162. Loyscatu des Seigneuries; cap. 15,

ecc 7-5. 76 & 77.
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procccdings of the Seigneurial ani EcclesiasticaI Jtdges, iniail causes,
civil andi criixunai, spiritual andi temporal, wlîîcl were legally subject
to tlieir inquiry, were broughit before the reviewv and coittrol of.the So-
vereign, tlîrough the miediuni of Ibis Courts.

Upoti the re-establislinnent of the Royal autiiority, the local Customs
ofrFrance wvere so iimînierous and so various, thiat there were neot tivo
Seigneuries, thronghioti thîe ivhole Kingdomn, entirely governiet by the
saine Lawv. (1) Some of the causes ofthis amazing diversity lhave been
traced in the differetit usages of the Barbarians, wilîii were introiluceti
by the original conquest of Gaui --- in îlîat peculiar principle of their
Jurisprudence, whichi perînitted eachi inidividuial to niake choice of the
Law by wliich hoe thoughit proper to be governed, andi the coîîsequent
existence, flot only of the custoins of each particular tribe, but of the
TJheodosian Code, especially among thîe Clergy-in the introduction of
thie feudal -ystein, anti the (distinctions wilîih it created betiveen feu-
cli and allodial property-in judicial combats which were necessarily
introductive of new usages ecateti by tlieir several anti various issues
-iii the usurpations of the Seigneurs, tlie means wvhich they, severally,
adopteti to support ilhei, and the intiepentient adininistration of Justice
w'ithin the h minits; of their respective Jurisdictions-in the Ordinances
enacteti by the Sovereign for the government of the Royal Domaine-

in the establishmnent of Communes andti teir hye-laws-and in 'te
compilation of the Canon Law~, andi its general application te ail ques-
tions decitiet by Ecclesiastics. But to these causes must bé atideti die
discovery of the Jiistinian Code, wliie.h was broughit from Iîtmly into,
France aboutithe nîidtle of tle tivelftlî century, (-2) anti soon aitected
bier Jurisprudence in various gra(iations :-In sonie of Ie Provinces it
wvas entireîy atiopteti anti con fmrmeti, andi declared, by the Royal autho-
rity, to be exciusiveiy thieir Comirion or Municipal Lawv. Iii others it
ivas received as sulb!idia-ry to their own local customns, as a i-uic of de-
cision in cases for which they lind not provideti ; but in the greater
nuniher it mingleti imperceptibly tvith their usages, ant ihati a powerful
tliough, less sensible influence.

To tiie revival of the Roman Law must, aiso be attributeti the de-
cline ofthie Trial by Peers and by the pr-odes /wmines. The diffes of
bot ivere, originally, similar and requireti neithier capiacity niov study.
They deu-itied upon the usage anti custom of the people anti place to,
wvhich they belongceti, anti a knotviedge of these ivas ail whichi il ivas
necessarv for them te possess. But w'hen the Institutes anti digest of
Juistitian ;vere transiateti anti puhhiciy tauglit, the proceedings in the
di (lerent Tribunais wvere materially changeti. Learning among, thte laity
%vas totally unknown-but thie clergy having soine information, anti be-
ing in possession of aIl the offices in the different Courts, eageriy adopt-
cd the practico of the ]Roman L-aw. A new form of Trial is tlius in-
troduceti, tvhich ivas no longer an exhibition of state, gyrateful to the
Seigneur anti interesting to a tvarlike people, but a dry course of pleati-
ing, which they neithier understood nor careti to learni, anti upon whichl
,hie Judge tvas seon left to give jutignent alone, for tlie Peers anti the

prodc.ç/wmines," being no lonzer capable of deciding, wtvidrewv by

1l) Montesçuitu. U.b. 28, cap. 4-7)!
(2) lde:n, Lib 28, cap. .12. Uobcrton's. Charles V. vol. Ist. p. 316.
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Iegres, ind were succceded by Lawyers, who wvere appointcd to as-
ýýist the Judlges witlî thit' advice, under flie title of ./ssessors. (1)

'rte Royal Judges, uploîî their re-establishiment, wvere greatly enibar-
rassed by the diWeèrent. local customs to ivhich, in the administration of
Justice, thicy were ccmnpelled to have rec 'ourse, and upon wvhich, by the
secession ofihie Peers and prodes homines, tfiey found thcmselves
obliged to, decide in person. It wvas impossible for themn to hiave a
knowledge of the usages cf ecdi particular Seigneurie, and, therefore,
in ail cases in which any question arose respecting the existence of a
custom, or of the'practice which lhad obtained under a particular cus-
tom, there wvas an absolute necessity for a recourse to parole testimo-
ny, by whichi means ail questions cf Law became mere questions of
filet, in whichi lie ivho, leld the affirmative was required to prove whiat
hie asserted, by thc production of ten wvittnesses at least. (2)

Iii such ant equiry, whichi ias called an IlEnquête par turbes,1" 5<

nxuclî depended upon the influence and industry of the suitors,-and
uponi the experience and integrity of the w viânesses, that it wvas, nt ait
finies, dificult to, corne to the truth, especially whien evidence was
adduced by hoth parties; in such case equal proofwas sometimes made
of two custoins, in direct opposition to, ecd other, in the sanie place,
and uipon the saine fact. (3)
The reduction of the whleX to, writing was pointed out,by reference to

the Roman Law, as an efl'ectual remedy for these evils, and %vas adop-
ted. At first tlîe usages of certain Bailiwvicks were collected by indi-
viduals.-Pierre Pesfoiiuaines (the carliest wvriter on the Law of
PFrance,) puiblishied his II Conseil," which contains an accouint of file
caistoins oftfli cotintrv of Verinandois,and Beaumanoir, the I Coutumes
dle Bovoisis," duriîig tle reign of St. Louis, which began in tîte year
1126. (4.) These ivorks are followved by otlhers of the samne de.scrip-
tion, (5) and 1w one of a public nature, IlLes établissemens de St.
Lozzis," whiclî contained a large collection of the La,.% and cusboins
which prevailed within the Royal Domaines, and was publishied by the
autlîority of that Monarc 1 (6)e

The compilations of iadividuals could have no weighit in the Kingr's
Courts, except iviiat they derived froin the truth and notoriety of the
suibjects- upon wehich thcy wrote ; yet it cannot be doubted that they
coîîtributedl greatly Io those redaction of the etusîoms whichi were after-
wvards made tinder tlie sanction of fli Sovereigii. In 1302, Philip the
IV dlirected the xno-,t i ntelligent inabitants of each bailiwick to be as-
sembled for the purpose of i nforming his Courts of the customas which
had been observed in their respective Jurisdlictions, and required his

Jugsto register and observe those wliich slîould be worthy of apprO-
batioii, and to rejeot aIl wilîih shotuld lie founid unreasonable, and this
commnand -- as carried into execution in several parts office Kinig-.
(loin. (7)

[1) Montesquieu, Book- 28, cap. 42, vol. 2d. 1). 319 & 320.
P-] Fleury's Histl. du Droit François, p. 85, Fcrrière's -d. Cern.T 13 It, p 5, »CC

2,art 1.
S(3) Fieury's Hlistoire du DroitFrançais, p: S6,
(41) Robcrtýson's Charles V. vol, 1lst p, 316.
(.5) Siontesquicu, Lib, 2%, Ch, -15, -rol, 2: P, 3,24.
(6) Dict, dc .Turisp, vol. 3,
(7) flnizart, vol 1.1 p. 575. 9th edit.
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Charles the VII conceived the idea, of digestiîig the several custoins
into oîîe getieral code for ail irance, atid to this end, by the lQSîth ar-
ticle of tle ordinance of 14.53, (1) usually calied the ordiiiance of
.131ontils le Tour, lie directed the seve Ki custonis aid usgsof
eachi Jîirisdiction to be ivritten, but notlîiig fîîrther ivas (loue, iuntil the
year 14.5, Miecn the cîîstoin of Ponthieu Nvas reduccd to writing under
Charles the eiglith. I-lis successor, Louis XI, is represcnted, by tlîe
Histoilati, Philip de Commines, and by Dutnoulin, te have been very
desi roîis of haviîîg"I one custorn, one weig/it, and one mieasure, ilhrotigh-
'< out his Kingdomn, and t/uit every Law s/iould befairly enre-ist e
"cin the French languagc ;"1 (2) yet il, (tos flot appear tlîat any of
the customns wvere compiled during his -administrationi of the Govern-
ment, bu£ iii th.8 reigrns of the succeeding moîîarchs, particîîlarly Louis
XII, Francis the 1, and Hlenry the 11, înany wvere finishied, and the
wlîole, comp)reliending sixty collections of generai customns, iii force in
tie several Provinces, arîd about three hundred local custoins, iii foi-ce
in the difireet Cities anîd Bialiwicks of the Jingdoni, were completed
under Chiii'es the IX, afier the expiration ,oftlic century from the
comnîe'cemnt ofthe design. (3)

In the excution of the ediet ofOCharles VII, the States General of
cachi Province, consisting of the deputies of the nobles, the ecclesiaîics
aid the representatives o? the comnnons, wvere coîwokcd by the royal
letters patent, issued for that purpose. By thien, ,NIit ass-.qeinbled,'an order wvas directedl to ail thc Jutdges and otiier Royal Law Oflicers
of ilie Province, reqîîiriîîg thin to transmit to ilie States General, re-
ports of ail the cuistoms and tusages practieed in tlîeir respýIective Juris-
dictions, froîn tine iînînemorial, These repoi-Ls ivere referred to a
special cornîitte-e of the States Geuicral, by whlloin thcy wvere reduîced
to abstr-act maximas, arranged iii order, and so returned to the States
Gen-eral by wvhoin they %ver.- examincd, confronted witlî the orig.iîial
reports, discussed and accepted or rejected.(,I) Those iv1îiclh ivere ac-
cepted, being confirmcd by the Kingz, eîîrcgistered ùudi( publislied ia
the sovereigîui Court of the Jurisdiction to wilîi they related], (5) bc-
caime the Laiv of that Juîrisdiction, binding tîpon its inhabitants, but in
no ivay aofecting the righits or prerogatives of the Crown, (6) and sub-
ject, at ail tlimes, to any alteration which the King rnight think proper
to make by a royal oruinance. (7)

The redaction of the Cuisomn of Paris %vas among tlie first. In 1510,
Louis the XII publislied a geceral edict, in which, afier reciting, that

(1) Ordonnances de Neron, vol. Tht. p. 43.
J:2] D'cfionnairc de Jurispr. vol. 3d. p). 47. Fleury, pi. 69.
[3] Flcury's Ilist. du Droit François, pi. 69. Iteper. verbo 'I' Coutumes," vol. 16,

P. 3 9 0.
(4) Fiury's Ilist, du Droit Fraçip 70.
[i.1 Loyseau des Seigneuries, ch. 3.sec1.Frrrcpe.Cn.vIp..
[6] Bacquet Droit de justice, ch. 10, No, S. Droit d'Aubaine, ch. 29, no. 2.

Droits de Francs Fiefs, ch. 11. No. 5. Snm. Seule.-Brodeau sur Paris-Tronçonl
sur Paris, art. 75.-Galland, Traité de Franc aleu, ch. 8-Ferrière gd. Coin. v.
1, P. 9, sec. 1O--D'Aguesgeau, vol. 7. p. 302 S, 363, & vol. 8, p. 150, Es 1.53.
Case of Rex and the Duýke and Dutchess dle Vainquiiion, decided 5fUu August, 1762,
aîmd rcporwed in Fcrriâre. D. D. verbio "IlCoutumes," vol 1, p 424, edit. of 1771 &z
in the Diet. des Domaines, vol. 2. p. 479.

[71 Brodeau sur Louct, letter D. chi. 25-Ferrière, D. D. vol. lst, p. 5421, verbo
«Droits Coutumniers."e
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na Vicd Fie in the administration of Justice %vas absolutely necessary
for thie lcappiness of a state, & tîcat no0 Govemumtient couIc! exist willi-
out it; and declarin- hianseli' t be wivl acquainted Nvilli flic great
vexations, delays afiti expenses to whicli his subjects ]had been, and
yet wvere obiiged Io Submit, ilu consequence of tlic confusion, obscurity
andti ncertainty whichi pervatted the custoins of the différent, Provinces
andi Iaiiiwiclis of his Kingdoin ; lie coinnanded tlie whole to hc coi-
iected in the nianner directed by lus predecessor, Charles the VII (1)
and iy a royal commission of the saine date, Thibault, Baillet, Prêsi-
(lent, François dle Morvillier, Counseilor, an(l Roger flamme, Attorney-
General ici the I>ariaient of Paris, w'ere authorized to cal! togethier
the Coutits, Barons, Chastelans, Seigneurs, Prelates, Abbots, Cliap-
tcrs, King's Olicets, Advocates and Attoruies of the city, prevoté and
vicomté of Paris, ivilî a certain nuniber ol' respectable cifi?.ens, ant
lay before theni the Custocui of Paris, as itl bad tlien been retlued Io
writmlg, Ili ail assemi)iy of the three estates, (whicht had been, previous-
1': held for thtat purpose,) for stcli alterations as tbis newv assenibly ofl
ollicers and citi7ens, upon discussion, sZltui Iidt requisite. (2) Thtis
IVas, accordingly, donc, ani sonie changesc wvero muade ; and Dis I\1a-ý
jesty havingr teclamed, in the edict above mentionied, tliat lie sanction-
cd antd approved i whatevem bis commissioners arn! the thiree est5tes of
liiny Province shouid, inutually, agree and certify to ho thce custonis of
tîcat Pravince, (3) file wvhole, as if. thoni stood, wvas enregistered anti
p)tblislli i tihe Parliainent and Cliatelet of Paris, as the edictreîuimed
anti, themeuipon, became tIhe Lawv oftbie Prevoté and Vicomté of Paris.
(4) In tItis state it rernained until the year 1580, Ivlien, in an asseni-
bly ofîhie tlirce estatee, la wvhich the, celebrated Chistophier J)e Thou,
first Pre-sident of the Parliaunent of Paris, by virbue of Letters Patent,
issued for tlhat purpose by Hecnry the 111 presided, il ivas reformed
and amiented, with ail te formalities wic.heff were used at the original

edaéîtion ; but lb received no iuiproveinent or aiteration of any kind
aflier thiat period, and the severai articles, as they ivere then corrcîed,
continue, to, titis day, to be te text of the Customn of Paris.

Various attempts were matie by succeeding Mo-narchc,, particuiarlv
Francis the I, l{ectry tlic IV, and Louis the XIV to renew the great
design of Chartes te VII, for the Government of France by one gene-
ral and uniformn code of Law~s, but neyer withi succèss. - Th'le customns
ivere 100 deepiy rooted in the pritie anti prejudices of the inhabitaiîs
of the districts la wvhichi they obtained, to bo eradicabetl, and they
prevailed, thougli the eVIls arising from sucli a discordant mlass of Laws
were inost sensibiy feit and frequentiy deplored ; "Our numerous
cus:toms," says an anicnated %vriter on the Law> of France, Il bscure

susceptible of any interp)retationi, forai a. vast and eternal Lab)yrin:,i

[l1] Intr. to Ferrière, At. Com. vol. 1, p. 51.
-(2) Intr. to Ferriéme, gd. Corn. vol. 1, p. 33.

[3] Vide Ediet of 1510, in Introduction to Ferriâre, grand Commnent vol. 1, p.
52, ana the conclusion of thce Procès Vcrbal of thce Rcds.ction of thce Cuttomn of P>a-
ris, ibid. p. 50.

(4) Vide EdictorfI3l in i ntroduction to Ferrière, umrand Comment, vol. 1 p.
52, and iie conclusion or tdcc Procès Verbal ofthie itcdaciîfos, oftilc Custoan of Paris
ibid. p. 50.
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in f*Id licu pence, flicliappilîss, file lives anîd fIbtuîies 0( our
citieus, the very cliaracter aîîd hoîtor of Jurisprudence, are lost flbr

The suprenie legislative authority was, originally, vested ini tite
assemblies of flie Chamup de ïMars, (2), aîid, by thiein, it iva s exercisi
tintil tlie year 921, wlîen flie last of tlic capitulars wvas enactcd, Iuider
Charlies tlie simiple. (3)

During the disordersw~hich folloiwed, flic Sovereigyn and flic grcat
VTssals %vere influenccd by motitives, w'lîichi, though extremely difilércnt
1produced tlie saie ellýct iii the conduct oif both, and equally prcvented
ail acts of general Legislation. 'The Weatkness: of tlic crown coin-
pelled tlic King careffully to abstaiiî froîn every attcmpt to render a
lav gencrai tlroughiout the Kingdloni ; suchi a step would llave alarmod
tlie Seignieurs-have hiet considered as an encronchutont upon flic
independence of their Jurisdictions, and have led to coiîsequeîîces
wvhich might have proved fatal to file littie romains of poNver whiciî
lie yct retained. On the other band, flic Seigîuqurs as careftilly avoid-
ed tlie enacting of geîîeral Lawvs, becaise tlic execîttion oif ttern nmust
have vested ini the King, and nîîîst have enlarged, that paramountpow-
er which wvas tlic ob ject oalal tîteir fears. The aenerai assemciblies:, or
States General of tlie nationi, fiais lost or volutiarily rclin<juished thîcir
legisttîfve authority, wlîicit, abanduiied 1) thein, wvas assuîned by the
Croivn. (4)

Thte first of the royal ordinances, wlîicli caîî be takecn for an act of
Leýgiýslation, extendiîîg to tlic ii-lile Kiîigdoîii, wvas ptiblishcd in tlic
vear 1190, by Philip Auguistuis, andi is entiîtled "1Edit touichant la molu-
vance des Fiefs, entre divers Héritiers."l (5) Previous to tItis period.
they contained regulations, wvhose authîority tlid not extend beyond file
iiis of the royal domain, so tli no addition wvlatever ivas miade to
the statute law of France, during the long period of 279 years, whic.hi
eiapsed betwveen the date of the last capitular, in ftie year 921, and the
publication of thlis edict.(6)

The first aets of general legisiation %'ere pubhislied by the Kings of
France wvith great reserve and precatitioli. They asseînhled a Coun-
cil, composed of' the great olicers oftfli Crown, andi of certain oftlhe
Bislmnps anti Seigneurs, wliich is generaIly supposed to have been no
other than the Kin.g's Council of that day, tlic Court of the Palace,
which was aftervards made sedentary anti called the Parliament of
Paris. (7) With thein they deliberated-witlî their advice and con-
,zent they iegslated, and by ttent diîe ordinances were signed, as well
as by the Sovereign hiniseif. (8) But, in a later period, andby suic-

(1) Prosît. de Royer, Dictr. de Jurisp, vol. 3. p. 37. Vide also tic Preamble to ic
Ordiiîancc of 1721.

(2) Roberison's Charles V. vol. 1.- p. 166..
(3) Robertson, ibid, vol. 1. p. 367, .
(.4) Robcrtson's Charles V, vol, 1, p, 167 and 168,
(5) Conférence de Guenois Chronologique, p. 2,

Robértson's Charles V. 1 vol, 1,p; 368 and 167,
(6) Maximes de droit Public François, v. p. 186.
(7) Miraumnont dcs Jurisdictions de l'enclos du Palais p. 61.-Coquille, Institut

du Droit Français, cap. 1.-Maximes du Droit Pub. Français, vol. 4. p. 184.
(8) Miraumont des Jurisdictions de l'ecelos de Palais p, 61,-Coquille, Institut,

du Droit Français, cap, Ij,lexiniesdu droil Pub, IFrançoises, vol ý.p, 18.1
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ceeingnioarcu~,these were conisitired «as un necessary formnalities,
Und rejec-îcd. T liey, Ilion, enacted Iaws in thoeir own manies, and alto
-the style ofprsainwic vs tised inthe earlier edicts, was
chianged for tho iisperative dociaration of an absolute Legislator, " voit-
Ions, commandons et ordonnons, car tel est notre plaisir," anti for te
deliberative voice of the council, was substituted the practice of verify-
ing ai cnregistering the royal ordinances in tise Parliamients or Sover-
îeign Courts of those Jurisdictions Io which te King îholught proper bo

exadthem ; a practice Nvichel ivas continuod, without deviation, un-
tii it became a lunidarnental mnaximn in French Jurisprudence, recognis-
ed, equally, by the Prince and by the People, tisat no Lawv couid be
pubhiihd iii aay other manner, and that no ordinance could have any
eleet, or bind the inhanbitants of auy particular Jurisdiction, before it
ivas verified anti enreisterod, by the King's ordor, in the Soveroign
tribunal of that Jurisdiction. (1) Unider the sanction of thi:i maximn, tite
Parlianients of France, at varioustfîmes, refused to verify and enregistor
particular ordinances, wiicli iîoy conceived to be oppressive to tise
subjecî, or subversive of the constitution, %vith a spirit and constancy.
whicis reflected the iihst hionor on their memnbers, but bore no po
portion to tIse power which they opposd.-In soine instances of thecir
opposition, tihe King voluntariiy abandoîîed tise obnoxibus Laiv; iii
others, tise Parlianejnt, on their part, thoughit it most prudent to subrnit,
and obeyed tise royal coinmnasds, eontenting thisonsolvetj ivitli anentry,
purporting dthatiseenrogistry ivas inadehy compulsion, "4ex iteratîvo
.et exçpresso mrtndato Regis." (2) But, wlienever instances have occur-
red in which the Parlianients have inflexibiy refused to enregister an
ordinance wlsich the King had deterniined 10 carry int.o execution, tise
plenitude of the royal powver has atrorded a rezucdy for their refusai.
Upon such occasions, the King repaired, iii porson, to the Parliamient
and lield a"( lit de Justice. " Ho took possession of that seat, wvhic.it
lie wvas supposed at ail fimes 10 occupy, and commianded lte ordinance
to be read, veriied and registcrcd in his presence-for, bein-, the So-
vereign, and personaliy present, fice Parliamient %vas liel ien to have
no authority, according 10 the principle, advenicnie princiecst
.Mag-istratzs, a principie ivhich tise constitution of France seemns to
have recognîzâd,and ivhich most efiectually defeated every effort of lier
Parliaments 10 limnit and control tise Crown, in te exercise of a ,su-
preme legisiative a uthority. (3)

"4 Ordonnance," is a gonerie terni, comp relienilding, in its most ex-
tensive application, every rul of conduct prescribed by tise Sovereiga
t0 his subjects isperson, as the Royal Edicts, Declarations, and .8r-
rds du Roi ezs son Conseil, or by lEs aut/uority, as the bye-laws of

(1) Rocheflavini des Parlamens de France, liv. 13, cap. 17, No. 3, p. 702. Pa-
poli, troisième Note, tit. de la clause Ilcar ainsi nie plait,"1 p 334 und 336- Pas-
quier, Recherches de la France, lib. cap. 4-Loyscau des Seigneuries, cap. 3 No 1 t.
-Des Oflices, Hhi 4, cap 5, No 67.--ýCoquillc iust. au Droit François. cap lst.-
Ilricouiri Loix Ecclesiastique, p 108, cap 16, sec 10-Maximes du Dàroit Public
François, vol 4, p 57.

(2) Maximes dit Droit Public François, vol 4, p 240 & sec 1 q
(3) Rochieflavin, p 928 &L 029->aequier's Recherches, vol 2, p 576, 577, [alid

Is', p 61-ftépcrt "11Lit de Justice,"l vol 36, p 529.
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c~orporations aind the Arrôts of li superior or Sovereigîî Courts. (1)
Iii a narrowver sense, it signifies aU lIaws whiclî einanate froin the

King directly, and those ouly ; (2) but, in its most limited iniport, it itý
confined te sucli generat laws as are enacted by thie Sovereign in per-
Son, and are raLlier codes of regulations respecting one or more bran-
ches of Jurisprudence, than provisions for particular objects, and this
15 its proper signification. (3)

In Luis sense the ordinance of Johin the 1. of March- 13.56 ; (4)
cn-- of Charles the VII cf July 1538, usually called the pragmatiec
sanction ; (5) another cf Charles VII of ectober 1446 ; (6) another
of the saine monarch, of April 1453, usually called the ordinance or
Jjontil les Tours. (7) The ordinance cf Louis the XII cf Mardi
1498 ; (8) that of Francis thc I cf October 1535, commonly called
te ordinance of Yz m'r T-ille ; (9) another cf the sarne rnonarch or
June 1536, ustually calied the edict of Creînieux ; (10) another cf the
saine raonarch, cf the montlî cf August 1539, commrouly called the or-
dinance cf Villars Cotterets ; (11) one cf Charles thie IX cf January
1560, commonly calledi the ordinance cf Orleanîs; (12.) another cf
the saine Monarcli cf January 1563, commonly calle d the ordiîiance
cf Rousillon ; (13) another cf the sanie Monarcli, cf February 1566,
commonly called the ordinance cf Moulins ; (14) one cf Henry thc 111
of May 1579, ccrnmorily called the ordinance cf Blois. (15) The ce-
tebrated edict cf April 1598, cornmonlýr called the edict cf Nantes,
(16) and that cf Louis the XIII of January '1629, better known by
tlhc nanies cf Code Michaud and code Mýarillac, (17) are the principal
ordinance enacted before the crection cf the Sove;eign Couiîcil cf Que-
bec. (18>

The ordinance cf January 1629, which is cne of the mcst extcu-
tiive anid best digested, wvas enregistered in a cc Lit dc Justice," held
in the Parliainent cf Paris, on the. lStlî January, 1629. It wvas compiled
by Michel do Marillac, then keeper cf Uhc seals, by order cf thc Car-
dinal De Richelieu, and wvas, at first, received wvith great approbation,
wvhicli it iveli merits. But on Uhec deatli cf the Marechal de MAarilimo,
ivho wvas brought te tlie scafl'old by ilie Cardinal, the seals were taken
frorn his brother, Michel, wvho was irnprisoned, and died cf a broketi
heart in the Castie cf <Jhateaudrin in 1632.

(1) Bornier's Preface, p 2, Couchot, prat. Unir. roilais, p 4.
(2) Couchot, prat. Unir, vol 1, p 4.
(3) Bornierls Preface, p 3, H1ericourt, Loix EccIlisstiqucs,cap. 16, sec. 5, p 108.
(4) Neron, vol 1, p 2.
(5M Guenois' Chroxlocloguce, p 7.
(6) Ncron, vol 1, p 17.
(7) Neron, vol 1, p 24.
(8)' Neron, vol 1, p 56.
(9) Nerori, vol 1, p 93.

(10) Neron, vol 1, p M5.
11Il rn vol 1, p 158.

12 eron, vol 1, p 368.
(13) Neron, vol 1, p 424.
(14) Neron, vol 1, p 444.
(15) Neron, vol 1, p 508.
(16) Neron, vol 2, p 921!
(17) Neron, vol 1, 1p 782:-Répertoirc verbe "Code MýiclaudI."
(18) Vide Dictr. de Juriipr. vol 3, V 39-tépert. verbi. <'1Ordonnaticel< '.ol 43,

p 470-D6uizart, vecrbe " Ordonnaiiccs."-
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The disgracc of Mdichel (le M\arillac alfectcdl the credit of the Ordi-
inance of which hoe .vas known to be the author. lIt l)l into gezîeral,
disrepute, andi, uortainly, foi' a period, wvas flot cited in1 the Parlianient
of Paris. There iverc, howevcr, everi during that period, some Juris-
dictions which continuied to receive it, and in which it wvas quoted and
zadmittcd te lie Lawv, particularly the Pàirliament of Dijon, zind by some
w'riters it i5 assotd, tlîat it ivas finally received as sucl in ail. (1)
But 1w othcrs this is dcîiied, and tho Orditiance is, by thora, said to
have bocomne absoletc. JXon miii licet tantas componcre Litces.

Much of ho.cliaialLawv of France, as itstood at thé erec-
tion of the Sovercign Council of Queboc, is contained in the Ordi-
nanices which have been enumrated.-They relate, in general, to
the Goveraioint of the Ch trch as well as of the State, and to the Ju-
risprudence andt practice of Courts, Bcclesiastical as well as Civil.
Tiiere are, liowever, others wvhich ivholly concern the Church, some
enacted upon the reprcscntations of the States Genera-some uponthe
representatiotis of the Clergy-and some -tpon the more motion of the
Sovereign. (2) But tise principal Ordinance, on ibis head, is that of
Chai-les the Seventh, of July 1438, (3) called the Pragniatic Sanction.

During the schi-3in of Avignon, wvhen, from the year 1378 to the
year 1417, (4) the Chistian worldsaw xvith astonishinent and di,,gust,
two co-existent Popes, ecdi claiming an equal right to flie Papal Thro-
ne, and supporting their respkctive pretensions by the full exercise of
the papal power, the Gallican Church. rejooted ail foreigu authorlty,
and governod hoerseîf, principally, by those parts of the Cavon Law
whichi had been observed previotis to the publication of tise new De-
cretals. lIn the great Assembly of the Chiurch, ivhich was afierwards
held at Constance, in the yenr 1414, (5) the superiority of the oedu-
menick Couiscils over te Pope wvas acknowledged and formally declar-
ed, and, in consequence of this declaration, and of an agreement which
took place betiveen the Council held at Basie la the year 1437, and
the Sovoreign -and States General of France convened at Bourges, la
the saine year, the Pragmatie Sanction was enacted. (6) But as titis
lEdiot moterially affected the Papal Jurlsdiction, it necessary created
snany diflfrences betweea the Courts of France and Romne, wvhich, be-

comning suhjects of negotiation, were terminated ln tise year 1516, (7)
by the' Concordat, a trenty concluded between Francis tise First and
Pope Leo the Tenili, at Boulogne, and enregistered in the Parliainent
of Paris, but earegistered in oppý,osition te the opinion of that respectable
body, sud iii their own expression "eduÀ tiî eoeprds commandement du
,Roi, réitéré plusieurs fois." (S)

(1) Journ. d. Aud. vol. 4, p. 486- Dictr. de Jurisp. vol. 3, p. 44- Dénizart,
verbo "19Parcatis."1 No 25-L C Débizart, vol 4, p 586, case of the Priacess of
Carignan, an. 1748-L C Dénizart, vol 9, p 761- Répertoire, 8vo. yol. 11, p 431
to 434-Encyclopedie Méthodique de Jurisprudcnce, rol 2, p 692-L C Dénizaît,
vol 1, p 184, sec 4, ne 3..

(2) Ilcriceurt, Leix Eccltsiastiqucs, introduction, p. 124§ 13
(3) Gueiîois' Chronologie, p 7.
(4) Millot's History of France, part 2d, p 153 & 217.
(5) Diet Canon verbe "1 Constaince."*
(6) Fleury's mIns, au Droit Canon cap. 1, vol. 1. p. 20.
(7) Fleury's Instit. au Droit Canon. vol. p. 22.
(8) 1-lericourt, Loix Ecclésiastique, introduction, p. 9, 10 & 11.
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The encroachiments of the. Sec of'Rome have, in Ihet, ever heen op-
posed by France, (1) and the liherties of the Gallican Churitch, in op-
position to the exorbitant pretensions of the H'oly Ponîjiff, have, at ait
tunes, beei nsserted, and at ail tinies, supported by the King, thle
Clergy and the People. (2) Tiiese liberties, whichi c.oinprelhed not only
the privilegos and immuniities conce(led by the Concortlat,but ail the an-
cient Canons adopied by the Gallican Chur-ch for ils oivii gnvernzncent
with ail itSancient usages, are rccognised in the celebrate<l declaration
of the. Chutrch of F rance, made on the 19th oif 1a.ýcl, 1682, by tIse
Archibishops, Bishiops, and Depuities of the Clergy, 14assembled at Paris,
by the Kinrg's order, and confirmed by the Royal Edict of the same
snonth, and are founded upon two inaxiîns of very great, extent, viz:
That tise papal and ail oùthe recclesiasti cal po'.ver-, is I)urely spiritual,
and does flot extend, directly or indirectly, to any thing-temporal; (3)
and that in spiritual conceras,the autliority of' the Pope being inf'erior to
that of the Couincils, hie is restrained by tIse Canons, and cannot, by
any new constitution, infringe thens, or set aside an), usage or cuistoIn
of thse Churci ai' anv State, recognised, by thse Municipal Law of' that
State, bo be valid. (4) The ilEcclesiastical Law of France, therefore,
at the period above inentioned, although it recognised tise Papal Canon
Law, comprehiended the parts, only, of that systein, whicls hiad been
received by tIse Gallican Cliuirch, under the sanction of the Sovereign,
expressed in letters patent, or implied from immemorial usage. - No
Papal constitution, decrce, decretal, epistie, rescript or bulil - no canon
or decree of any Council oi' tIse Churcli ocuincnical, national or po
vincial, hiad, at that tiswe, or afterwards, in France tise cfl'ect of Lawv,
until published by tIse Clergy in tieir respective Dioceses; and such,
publication (even of a constitution relating to an articlie of' faitls,) could
not-be made %vithout the Royal authority and permission. (i) Even
the decrees of the Couincils of Trent (admitted to hiave been legally
convened,) were not recognised to be Lawv, their publication flot hiav-
ing been authorised by tise Sovereign ; and to give etl'ect to asany of its
dispositions, whichi it was thouglit proper to adopt, they were enacted
in the Royal Ordinances. (G)

The Royal Ordinances, with tIse Law of nature and of nations,
and the Ecciesiastical Code, so far as it wvas sanctioncd by the Sover-
,eign, may be considered as tise Common or universal Law of' France ;
but tlue remaining part of'the rlunicipel Laws of lier several Provinces
or Districtsivcre very dissimilar. Ia the Pays de Droit Ecr-1, whlicil

(1) Fleury's Institut, au Droit Canon, vol. p. 220.
(2) Vide the Declaration of the Clorgy of France cf 1682, and the Royal Edict

thercon in Neron, Vol, 2, p, 1.72,
(3) Poithier, 4to vol. 6. p. 306.
(4) Hericourt, Loix Ecclésiastiques, introduction., p. 13, vol. 1. p. 112 -Répert.

verbo"1 Libertés de l'E-lise Galicane."l - Dictr. de Droit verbo "cLibertés de l'E-
glise Gallicane Il- Lao Combe, Recueil do Jurisp. Canon. verbe "11Libertés de
l'Eglise GallicanLe." - F leury's lnist. au Droit Canon. vol. 2, p. 220 ý- seq. -Preu.
ves de, Libertés de IlEglise Gallicane, by Pithon.

(5) Hericourt, Loix Ecclésiast. vol, 1, 1). 105. col. 2, and vol. 1, p. 98, and col.
Ist. and 2d p. 100, col. Ist and p. 105, cal. 1, &2. hDic. Canon. verbe "'Canon.
verbe "Canon." et Droit Canion. La Comibe, Recueil de Jurisp. Canon. introd.
p. & 2.
(6) Hericourt, Loir Ecclésiastique, vol. 1. p. 99: col. 1 & 2.
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wiere those Provinîces ini vhichi the ]Roman Code, by the especial tw
our of the Sovereign, hiad beeîî permitted to remain, and was declarcd
to be in force, that systcm obtained to the exclusion of the Custoins;

L 1 whlie in the others, and particularly in the Vicomté of Paris, the
'u'stoins oband to the exclusion of the Roman Laiv, whicb, in

the Provinces, or Pays de Droit Coûtumier, ivas of no force, and
xvas considered only as a system of wvritten reason. It wvas, long,
indced, a disputed question in the Jurisdictions of the Vicomnté of
Paris, ivhether ,reourse' vas flot to be liad to the Roman, as to a
positive Law, for decisions in unforeseen cases for which no remnedy
was provided by the Custom ; but it ivas ultimatelý settled that suc.h
recourse ougbit not to be biad, and that the Judges were not bound to
decide by it.. (2)

1 feel thiat 1 have -already trespassed upon your time, yet before 1
conclude, as the suject upon which I hiave the honor to address j'ou
appears te nllow it, I cannot but solicit your attention to the actual
state cf the Study of the Law in Canada.

Tho experience cf many ages and of many countries seems to have
sbeovn, that the elements of science are best inculcated by publie lec-
tures - righitly conductcd they awaken the attention of the student,
abridge his labour, enable hlm te, save time, guide bis enquiries, relieve
the tediousness of private researcb, and impress the principles of his
pursuit more efl'ectually upon bis memory. (3)

The Student of Law iu Canada bias ne assistance of this description;
hie toils alone in an extensive field cf abstruse science ivhich ho finds
greatly neglected, and tiierefore toc hastily deems to, be despised, and,
discouraged from. the commencement of his labours ho is left to, bis oivn
exertions, an-d is compelled. to, clear and prepare the path of bis own
instruction, almost without aid of any kind.

Would not an effort te relieve hlm in this arduoiîs an-d solitary task,
ns one among the first fruits of this Society, be highly worthy of its
views and chai-acter? And i3 it toc much te say, that a public Institu-
tion, whichi would enable those who intend to pursue the profession of
the Law to lay the foundation of their studies in a solid scientilical
mnethod, and afford theni more ample knowledge of the peculiar sys-
temn cf Jurisprudence by whicb we are governed, would. be productive
of great and lasting benefit, net xnerely to the student, but te, the public
at large?1

It is not, hewever my intention, upon the present occasion, te press
this subject7any further. The systemn to which I have just alluded is
ene of real mi-rit, it is built upon the soundeqt foundations of natural
and universal Justice, approved by experience, and is most admired by
those wvho know it, best* Its dlaims te, notice are therefore se appa-

(1> Ferriêre, D. D. verbe 19Pavs de Droit Ecrit."1
(2) Ferrière, D. D. verbe le Pais de Droit Ecrit."1 Duniaulin, des Fiefs introduc-

tion, ne. 106 & 109. D'agnesseau, vol. 1, p. 156 L. C. Dénizart, vol. 5, p. 674.
Ferrière, gd. Coin. vol. 1, p. 18 & 19, ne. 1, 2, 3, 4 & seql. Ibid. p. 306, 'Fol. 4, art.
10. Dict. de Jurisp. de Prost. de Royer, vol. 1, p. 6 Discours Préliminaire. Le
Prestre Cent. 3, cap. 85, p. 675, -tçhich cites an Ordinance of Philippe le Bel», declar-
ing France net te be governed by the Civil Law.

(3) Vide Sir James Meckcintosh's discourse on the Study of the Law of Nature
and of Nations, p. 2,



499

rent, tliat 1 shall indulge myself in the hiope, thnt thie influence of ilhis
Societv wvill soon ho cxerted for the establishmient of sone Institution of
a public description, in which the Law rnny ho taughit.As A sciNCE-
A science which, though hitiierto neglected, is of theu flrst importance
to rnankind, aud "lwith ail its defects, redundancies and crrors, is the
"united reason of ages - the pride of the liuman intellect." (1)

RESPONSIBILITY 0F ATTORNEY.

Ig&noirance.-.N'egligeizce.

Lord Mansfield remarked that "lan attorney oughit nette be hiable
in cases'of reationable doubt," 4 Burr. 2060. H1e is bound to show
reasonable skill, and reasonable diligence. A Solicitor's profession im-
plies an undertaking of reasonable diligence ; but this does flot mean
that lie shahl be obliged te, make good te his client every loss which the
client may perhaps be able te show mighit have been averted by an
excessive assiduity, or an extraordinary exercise of Vigilance and acti-
vity. It is useless te put cases by way of illustration, since we have a
reent decision la the House of Lords, in a number lately published of
Mm. Clarke &r Finelly's Reports, vol. 12, p.91,showing the opinions cf
law lords on the subject. The question arose upon an appeal case
froru Scottand. We cannet de hetter than give a short sumniary cf the
speeches, ln the order of their delivery. The action had been brouglit
agrainst a writer te the Signet at Edinburgh,, for an alleged erreor or mis-
'take committed by hlm as an attorney or solicitor for the plaintilf.

Lord Brougham said, it was cf the very essence cf such an action
that there should be neglfigence of the description which we caîl crssat,

(1) Burke's IVorks, 4to. vol. 3, p. 134.
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the saine noble aîîd Icarned person intirnatcd tlîatil* an attorney were to
display ignorance of the A. B. C. of bis; profession, and damtage con-
sequently ensued, lie should bie bound to repaîr it ; but othcrwîsre un
action would flot lie.

Lord Campbiell entercd more fully into the question, observing,
«that iii an action sticl as this, by the client against thc professional

advisû cr, recover daniages arisitng from, the miscojiduct cf the profes-
sional adviser, tîtere wvas no distinction wliatevcr, between tîte law of
Scotland andi the law of England. The lav must be t1e samne iu ail
countries were lave has; been considered -as a science. The professional
adviscr lias nover been supposed to guarantec the soundness of bis ad-
vise. Against thc barrister iii Enzland and thc advocatc in Scotland no
action eati ou such. grounds be maintained ; but against the attorney,
bte profess;ionial adviser, an action nîay be maintained. But it la only
w'liere hoe is guilty of gross negligence ; because it would lie mon-
strous to, say tlîat lie is responsible for eveîi llîng into wlîat must be
considercd a mistake. You cari only expeet from him tlîat lie wvill be
lionestand diligeCnt. It wvill bc uttcrly imîpossible that you couid have
a class of men %vlîo, %vould give a grîarantee binding tlîemselves, in ad-
vising uipori suits at law, to be always in the riglît."l

Tlîc Lord Chrancellor, conctîrring in thiese views, restedl his opinions
siîortly upon this tround,-.tint" cc hen an action is brougit, against an
attorney, [le is hiable merely in cases where ho lias ehown a want cf
reasonablo skill, or ivhiei-c'e lias been guilty cf gros negligence."

SOLICITOR AN~D CLIENT -PURCHASE - FRAUD - -CONCEAL1ENT-

LAPSE 0F TMIE NO DEFENCE. 1

A vERY important and remarkable case, recently decided by the
House of Lords, is to bie found la the last ixumber cf Messrs. Clark &
Finelly's Reports, vol. 2, p. 714, illustrative cf the just severity ivith
vhîiclî professional frauds are visiied by courts of equity.

This decision is perliaps co cf the strongesturpon record in support
and eîîforcenîent, cf the grat principle, thiat where there is fraud,
lengtli of time shall be ne bar te the remcdy ; for there were many
circumistances in the case wlîich miglît appeartveil calculated at ail
events to, put the late Sir Johin Trevehyan on [ils inquiry ; circurustan-
ces which ivere pressed wvith great ability and confidence, thoîîgl wit-
hout success, by the appellant's counsel. The case in ail respects is
pcculiarly deserving of a deliberate perusal and attention.

The leading circumstances appear to'have, been shîortly these
In the year 1770, the hate Sir Johin Trevelyan was owner cf the

manor cf Seton, in Devonshire. Tite steward and receiver cf this
estate wvas the hate Mr. Thomas Charter, a solicitor residing ut Bis-



Iiop's Lydeard, wvho, as the agent of Sir John la that anti otiier hls'i-
niess, hiat for many years enjoyeti mucli of his confidence. Ili 1785,
Sir Johin bocame tiesirous of selling this propertY, anti authorized M\r.
Charter to look out for a purchaser. Accordingly, it appenrcd that in
1787 lie entereti, on belialfo(Sir John, into coasectitive treaties wvith
two gen tlemien for a sale of -lhe estate atu 13,6501., but the treaties
broke oh' in both cases ; %vhiereupon Sir John wrote to hlmi, saying lio
shoulti be glat 1 receive 13,000 guineas for the property nt any tinie,
"9 anti the sooner the better, as lie knew luow to apj!y the inoney.11
Upon this general authority, Charter oper.cd a treaty with the truistees
of Sir Thomnas Aclanti, anti a bargain ivas concludeti, without reference
to Sir John Trevelyani, for the purchase oftîhe tiemense landis of the
nmanorby themn at 12,0241. 15s. ; after whicli Charter reported to Sir
John that lie hiat also solti the re.9idue of the estate, being in fact, as it
appeared, the manor or lortiship itselW, ,vitli certain landis appertaining
to it, to a cousin ofh' is own, (one James Charter,) nt a sum, ivhichi,
together wvitli the sum. payable by the truistees of' Sir Thomas Aclanti,
would make up) exactly 13,000 guineas. In due time, Sir John Tre-
velyan executed conveyances to these respective purchasers. The deed
of conveyance to James Charter ;vas prepareti by Thomas Charter,
anti bore date tise lst 4- '-)d May, 1788. But by indentures oh' lease and
release, dated ist 4- 9d June ia tise saine year, matie between James
Charter and Thomas Charter, after reciting the conveyance to the for-
mer by Sir John Trevelyan, ji weas further recited, that the purchase
mnoney in that transaction liati been the proper money of' Thomas
Charter, anti that the name of James Charter hiat been matie use of' in
the said conveyance upon trust oaly for Thonmas Charter, his hicirs,
and assigns ; and that Thomas Charter liati requesteti the saiti James
Charter t0 convey to 1dmn the premises comprised la thc intienture of'
the 2d May, 1788, ivhichý accortiingly the saiti James Charter convey-
cd and asstured to the said Thomas Charter ivith their appurtenances.
Now ail this part of' the atair-this uatierhiaad juggle betiveen the two
cousis-was studious1y concealed from, Sir Johin Trevelyan ; and
1uerein wvas the fraud to whicls we have adverted. Thomas, Charter
ceased to act as the solicitor anti steward oh' Sir John Treveiyan ini
1806. H-e died in 18 10 ; and upon his death, lis son and heir-at-law,
Thomas Mvalet Çharter, took possession of' al! his real estates. On the
3tI Decemnber, 1825, the solicitor of Thomnas Malet Charter wrote to
the solicitor of Sir John Trevelyaa a letter, sayirug. 4"Tse manor of Se-
ton, and certain lands ia that parishi, form2erly belonged to Sir John
Treveiyan, who sold them, 10 Sir Thomas Aclanti, of w/iom thieywere
purcùzsed by thse late .i1Ir. Charter." The statement which wve have
quoteti in italies suggestiag to Sir Jolhn's mrind that there ivas some-
îhing wroag in the case, hie ordereti an investigation, the resuit of'
ivhich wvas, thaI lie becamne satisfled that a deep fraud hati been com-
mitted upon hlm, by his late steward. In this situation, it was determin-
cd to file a bill against Thomas Malet Charter, praying that hie miglut
l>e decreed to deliver up ai title deetis, &o., relating to the estates in
question then in his custndy, andi that the sale might be declareti frau-
tintent, andi that Thomas Malet Charter might be ordered to reconvey
and to accouain for the rents andi profits. lIn April 1828, Sir John Tre-
velyan died ; but the suit wvas soon reviveti by his son, the present ba-
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roneC ; and the cauise came on for hearing in January 1835, betore Si r
C. C. Fepys, XII. R., (now Lord Uottenkam) whio made a decree con-
forniable to, the prayer of the bill, accompan;ng that decree wvith ex-
pressions ton remarkable to, bc omitted in this place: - Lct does indeed
beconie dlie duty of the court, when transactions of long standing are
brouglit before il, znost anxiously to wveigh ali the circurnstances of the
case, and Io consider what evidence there rnay have beea wvhich,
£rom thie lapse of time, lias been lost. But beyond this, in cases of
f raud, 1 think lime lias no effect. Were it otherwise, the jurisdiction of
the court would be defeated, and those who, may be disposed fraiidu-
lently to, appropriate to theniselves the property of others, rnay be assur-
ed tliat. no length. of time xvili sectire them in the enjoyment of tlieir
plunder, but that, their children's chiîdren vil be compelled by this
court to restore it to, tliose from whom, it hias been fraudulentiy abstract-

Frorn this decree the defented party appealed to, the House of
Lords, conlending that it, ias injustifiable to, open up a transaction
,,vhicli had been settled so long ago as the year 1788, and even the ex-
istence of fraud did not warrant the doing so in a case where the party
seeking to set aside the transaction had the means of ascertaining the
circunistances, anc ihad delayed for an unreasonable tine to, act upon.
it. These arguments, however, were unavailing, for the Lord Chan-
cellor stated from. the woolsack lis impression of the evidence to, le
this: -clThat the property was purchased by Thonmas Charter, in ihe
name of James Charter, at the tine when Thomas Charter ivas acting
as agent te, Sir John Trevelyan, and employed by him to dispose of it
that Sir John Trevelytan wvas not informed at the timne of the truc nature
of the transaction ; that the purchase money was greatly belowv the
value ; that it was studiously concealed froni Sir John Trevelyan thuat
Thomas Charter hiad been the purchaser ; and that this appears to
have been discovered only in consequence of the letter vritten in i825.
Under these circunistances, fizne could flot lie set up as a bar to, the
suit, wvhicli in other respects rested upon the clearest principles of
equiity." Lord Campbell said, 4"the only doulit he lad wvas, as to the
lapse oflime and acquiescence; for it wvas certainly important that
there should be a limitation to, inquiries of this sort ;'" but lie was
obliged to corne to, the conclusion that the remedy in this case was not
barred, and that the parties liadt neyer with a kutovedge of the facts
done.anything wvhich could bie considered to axnouiit te, acquiescence.
The decree tiierefore ovas affirmed wvith costs.



.503

ANALYTICAL INDEX

To Ccises deterniined iii, t/he Court of Ki.tg's Benck for the Disiridi

of Quebec,-fr-oin 180S Io 18221.

etc. XIV. actions d'Injure.-(Gontinued)
ACTIONS.

1 .- In ait action d'injure for torts conimitted by severai, eaclh and
evcry of the perpetrators may be stied jointly or severally. A
remise by reconciliation may bc proved by wiLnezzses P>eltier

Nt vs. Minville, 1818, No. 383.
112.-In an action d'injure for siandor, whiether the word spoken or

%%;ritten were spoken or wvritten inaliciously is a question of
fact to be decided by the Jury, if tliere be one. B3urns vs. Gou-
die. 1818, No. 802.

13.-1I1 an action d'injure for siander every fact wvhich rebuts the in-
ference of malice may be proved by the defeiîdant upon the
defense en fait. They show thiat lie is iîot guilty. Dupont vs.
St. Pierre, 1819, No. 538.

14-Iîî an action d'injure verbale, it is sufficient if the substance of
the word laid is proved. B-osser vs. Arnold 1819, No. 512.

15.-An action d'injure niay be maintaincd for damages occasioned.
-by imprudently setting fire to the woods in a dry seasoni and

during a high wind. tDGuay vs. Labelle, 18200, No. 67.
1G.-ta an action d'injure the time and place whiere the words were

spokien must be, statcd, and if they are not stated, by an ôxception,
à la forme thie action will be dismisscd. Goudie vs. Legendre,
189.0, No. 289.

17.-To cail a wvoman a, wvhore is actionable, and requires no proof of
any special damage. Langlois vs. Taschié, 1820, No. 73S.

18.-No danuages can be recovered for an injury whlxi lias been su3-
tained in consequence of an acccident producçd by imprudence
on the part of the person injured. Toussignant vs. 3oisvert,
1820. No. 1074.

19.-The action d'i7ýjure lies for a malicious arrest of the person and
false izaprisoninent and for a malicious arrest and seizure of
property. Shîîs vs. Schiolefield, 1820, No. 1140.

20.-In an action d'injure for a malicious arrest upon a capias ad res-
pondendum. because the defendant was about to ]cave the pro-
vince, it is not necessary to alledge in tie declaration that the
action in wvhicli lie was so arTested lias beeni ducided. Boyle
vs. Arnold, 1821, No. 22.

Q)I.-In an action for a malicious prosecution, if the verdict be for the
defeuidant the court will not grant a newv trial, even if the ver-

-. dic be ;xgainst the evidence and against the direction of thie

'2.An action d'injure lics fur ecitii)g a dog- to bitc thte platin1iWl'
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hiorse, wvherelbv the hor-e ivas injurcd and bis cart brolien.
Davidson vs. CDole, 1821, No. 1446.

23.-The contents of a confidential letton s not the subject of an action
d'injure. Smith vs. Binet, 182-1, No. 462.

Sec. XV.-Jn Factum.

1.-An indigent parent can inaintain an action in factum against his or
hon child for an alimnentarv allowance. Parent vs. IDubuc,
1812,No. 414-. Connor vs. Laiforine, 1819, No. 176. Robin
vs. Pevareîines, 18-21, No. 1255.

O.I husband turns his ivife out of doors she can maintain an ac-
tion in factum against Juim for an alimentary allowance. Cham-
landNs.3 Jobin, 1814, No. 4-53.

3.-An action i. f5ctum can he maintained for a chemin de sortie.
Dhonne vs. Émond, 1817. No. 560.

4..-Every proprieton is answerahle in damages to bis neighhbour for an
injuny %'hich he occasions to, the property of the latter by the
improper use of his own and for such, an inJury an action ini
factum wvill lie. D'Estimonville vs. Tétu, 1817, No. 550.

5.-Ani action infactum can be maintained against a neighbouring
proI)rietor for impeding a water course or un aqueduct, hy a
donc on his own property. Harroiver v.-. Babin, 1817, No. 532.

6.-An action in factum can also be maintained where a building
erected on the property of another is a private nuisance to his
rieighbours, wvhether it bo occasioned by the building or by the
use to wvhich it is applied. Côte vs. Measam, 1819, No. 2.

7.-W-výhenever goods are coînmitted to any one for a qualified purpose
any deviation froni that purpose in the disposition of thers for
another is a conversion upon wvbicli an action in factum in the
'nature of trover may be rnaintained. Adam vs. Henderson,
1819, No. 1036.

8.-In an action in factumn uani trouer, the material inquiries are,
touching possession and cônvension hy the defendant, and as to
his possession, wvhether hoe got iL by-finding or otherwise, mattens
not ; Was lie in possession being the gist of the inquiry. Fou-
gère vs. Boucher, 1821, No. 235.

Sec. XVI.-Partage and pro soczo.
ACTIONS.

1.-On partage d&Hérédité, ail the co-bains must be parties te the suit
and if any are oniitted and no steps are taken by either .party
to, bring thiem into the suit, the court upon the final hearing
ivil1 dismisq the action q2uant ài 2pésent. Laverdi ère vp. Laver-
dière, 1816, No. 227

2.-The action pro socio is an action of accounit and partage and each
co-partflen mustl)O plaintiff or defendant in the suit and if he
hie ilic latter lie muîst be sumîinoned;i service also in thiý action
on one co-partnçn is no service on the others (aliter iiý suits for
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dehts due to othier pers-on.s 1822, 45 Î) and proveediiigs will ble.
stayed tlii those wvho have iiot been sunnnoned or dicir repre-
sentatives are made parties to the suit. Aliii vs. Cuvillier,
1816, No. 182.

3-fa righît of %vay is granted without any designation of its precise
situation, ovcî' a lot hield by two joint proprietors in common,)
and if by a partage de fait, the passage is iocated and used by
both for a tern of timne, ecdi party munst abide by it, and an
action of partage will note bc naintained to alièct a iicwv location.
Duhamel vs. Bélanger 1817, No. 464..

4.-An action en délivrance de douaire coutumier is an action ofpar-
lage, and al] the co-hieirs inust illerefore be parties to the suit.
Turcot vs. Drouin, 1817, No. 674.

5.-In an action of partage the court eau enforce the paymcnt of a
soulte. Bedigarié vs. 1-aniel, 1820, No. 466.

6.-Tic action of partage cntre co-/téritiers can b, naintained, whi!e
any propertv of their ancestor remains to be devided. Trei-
blav vs. Girard, 1820, No. 69.

7.-Althoughi an usufruitier be in posse.ssion, aun acti en partage
wvill lie for the assigninent of the portion whieli belones to cacli
lieir in thc property wvhieIi is so, possessed. Poulin vs. Palar-
deau, 1821, No. 983-

Sec. XVII.-Réintégrande.

ACTi.3NS.

1,--Judgmeuî of réintég,,ranzde and of damages inay bc asked and
aivardcd.i mone and the saine action. Côté vs. *Rionme, 18 18,
No. 314.

Sec. XVIIIL-Rédhibitoires, iii Rescision & Résiliation.

ACTIONS,

l.-Waste is a sufficient cause for the resiliation of a lease, especially
where the parlies have coveuanted tint tie tenant shail not
commit i'a2te. . Denis vs Burray 1810 No. 46.

Q.-If an action be instittuted upon a Notarial acte, frauci, and the con-
sequent nullity of the acte caunot bc pleadec. by Exception ;
an incidentali demand en rescision amnst be ffled. Bradley vs
Blake 1812 No. 5.53.

3.-A donation made by a wveak and aged person in cousideration of
a sinall annuity for life inuch inferior to thc aiotnt of thc an-

nia issues and prolits of thc estate given may be set aside iii
an action of rescision if the infe-euce of frand is flot rebutted by
evidence. Bernier vs. Boisseau 1813 No. 200.

4.-Subleasing part of a form leascd is flot a sullicient cause for the
resiffiation of the original Icase. Cerat v's. Stephens 1816 No.278.
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.).-If ihe rent rcservcd uipon, a bail *ernp>yéot'que is in arrear and
unpaid during thrce years, it is a cause for the resiliation of'
the lease. .ýamson vs. Woolsey, 1846, No. 667.

6.-If a donataire wilfuilly frustratos the objeots intended to be cffci-
ed by the donation, his misconduct is a cause of resiliation.
Lagacé vs. Courberon, 1817, No. 46.

7.-Ani action en restitution.and rescision may be maintained in the
case of an e.xc.hange of real cstates. Laperrière vs. Thibodeau,
1821, No. 996.

Sec. XIX.-RetiaC.

ACTIONS.

I.-The Retrait conventianel is not de droit. It is matter of conven-
tion or must be stipulated in the original contrazt of conces-
sion or othénvise no action en retrait can be znaintained.
Després vs. Fortin, 1811, No. 259.

2.-ient in arrear for iliree years on a bail emphiytéotique is a cause
of resiliation and retrait. Sansosi vs. Woolsey, 1816, No. 667.

Sec. XX.-Revendication.

1.-MWhere the Ring, daims possession in right of th. crown in an ar-
tion of revendication or information of intrusion, the defendant
mnust prove title on himiself specially and if he does flot judge-
ment wvill be entercid against hlm. Rex vs. Lelièvre, 1812,
No. 201.

2.-Revendication for property attnched and tortiously abstracteci can
be maintnined. âMerley vs. Cuviflier, 1812,, No. 2-20.

3.-Goods sold for cash and not paid for when taken awvay inay be
followed and recovered from the purelhaser in an action of
revendication if it be instituted in 8 days and the goods are in
identical state and condition ln w'hich they wvere taken away.
Ayltvin vs. McNalley, 1812, No. 340.

4--Lettres de rescision are Ùiot required to set aside a sale made by
a Tutor on bchaif of his -i'ard wvithout the authority of an as.
semblée deparens. Normandeau vs. Amblement, 1813, Ne.
590.

5.-la revendication if the defendant -is in possession as a lessee of
the property dcmanded lie must plead his ]ease by exception di-
latore. Clément -vs. Hamenc 1817, No. 77.

G.-An action of revendication can be maintained for the recovery of
titie decds. Perrault vs. Hausseman, 1917, No. 513.
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7.--111 an action of revendication for an Ox, it is na justification Io
plead that lie wvas seized "4dommage faisant" on tbe <lefeîîdant's
soit and no more. Reillv vs. Chandier, 1817, No. 714-.

S.-In revendication if the defendant plcads by exception temporaire
that lie holds the property dcmanded as a "eGardien" appointed
by a justice of the pecc and prays that the plaintili's action
rnay be dismissed, it is irregular. He can only stay proceedings
until the persan from %vlin lie derives his authority ta occupy
the property claimed is inade a party ta the suit. His excep-
tion therefore should be an exception dilatoire. Pacaud vs.
I3égin 1818, No. 4-14.

9.-Revendication w'ill lie against a baitiff vho under lhe authority of a
justice of the pence ho]ds in bis custody the gaods ofthe plain-
tiff, If the cause of the detention be a matter over wvhicli the
justice bas nojurisdiction. Pacaud et l3égin, 1819, No. 414.

1.-la revendication the title on which the plaintiff rcsts, lîk demand
mnust he specifically set forth in the declaration. Pouliot, vs.
Scott, 1820, No. 44.

11.-A legatee cari maintain, an action of rev7endicatian against a Tiers
détenteur of his legacy before hie bias obtained délivrance de
l2.-A. Morrin vs. Peltier 1820, No 173. -

1.Apersan charged ivitlî felony cannot maintain an action for
Bank note s supposed to be stalen or taken fromi him wlien hoe
wiasarrested untilthe charge prelerred against himi lias been
disposed of. Carlisle vs. Sutherland 182 1, No. 20.

Sec. XXI.-Seduction.
ACTIONS.

.- lai an action for seduction the plaintifl must prove a promise of
marriage and breach thereof, or the birtlî of a child from which,
the law presumnes a promise ofmarriage and a breacl thereof.
Poulin vs. Plante, 1820, No. 901.

2.-An acebon for damages by reason of seduction and for an alimici-
tary provision for the child can be maintaiaed hy the mother
alone if she be of age. Mathieu vs. Letourneau, 1821,
No. 1006.

Sec. XXII.-Séparation de corps et de biens

ACTIONS.

1.-mn general nothing Iess than future danger to life or limb will sup-
port an action en séparation de corps. Yet under peculiar cir-
cumstances, such as disparîty of age, if the general conduet of
the husband exhibits violent treatment, contempt, liatred, or ne-
glect, thougli danger to life or lirnb cannot be inferred, it iin
an aggravated form, suificient. Chalou vs. Trahan, 1820,
No. 933.
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9_--A general allegation of iii trentmnent. will not support an action e».
scparatian de coips. Thse facts on whicirthe demand is fou iiled
mnust be set forth specially as to time, place and circunistance.
Boulanger vs. Wheat, 1821, No. 251.

3.-A confirmed habit of intoxication is a menace of danger in its con-
sequences and as such a legal cause of séparation de corps.
Craven vs. Craven, 1821, No. 418.

4-Long absence of the' husband is flot a cause for a séparation de
corps, but it is a sufficient cause for a séparation de biens.
Gravel vs. Girard, 1821 No. 805.

Sec. XXIII.-On statutespenal qui tdm.

ACTIONS.

1.-Costs may be awarded in a qui tàm action, and two, witnesses to
diffèrent acts in breacis of the statute are sufficient. Puise
(qui tàm) vs. Fay, 1812, No. 412.

O.-An action on the statute 33. Geo. 111, cap. 2, sec. 5 upon a pro-
inissory note flot expressed to, be for value received cannot lbe
rnaintained if tisere be but one count in the note and nio other
evidence than tise note îtself. Saul vs. Keinhie, 1813, No. 23.

3.-In an action grounded on the arrest of 1711, the case stated in
the declaration, (the arrest being a penal statute which rnay
eflèet a forfeiture of real estate) must lie within tie letter of tise
arrêt. Dubois vs, Caldwvell, 189.0, No. 92.

Actes A4uthentiques et sous seing privé.

A copy of a paper originally executed before one Notary only, can-
not be received as evidence of an acte authentique. Mivill e
vs. Roy, 1809, No. 45.

An. acte en brevet does flot create a mortegage. I3elair ». Godreau
1810, No. 10.

None but a public olicer can render an acte authentique by his pré-
sence where it is executed. Exparte Geo. Spratt, 1816,
No. 12,8.

The ordinance of 1731 is not a part of tise lawv of Canada ; if therefore
there be two witnesses to a notarial acte ivho do flot write, tis
does flot vitiate it, if it be executed in a country-parish, for tise
ordinance de Blois requires written signature hy witnesses en

ccýrs bourg-s et villes" only ; they are flot even there required
àâpene de nullité. Ruel vs. Dlumas & al. 1816, No. 234.

A notarial acte of obligation for money can be novated by an acte sous
seing privé and the mortgage tiserehy created can by tise same-
means be destroyed. Nadeau vs. Robichaud, 1818, No. 301.

A Notary can pass an acte for his relations especially if the act he
passes be contrary to tiseir iliterest ; but cases of this description



509

ACTIONS.

depend altogether on thecir merits.. Wliethcr they induce a
presumption ôf fraifd or otherwise is the question. Fournier
vs. Kirouac, 1819, No. 135.

Relations may be ivitnesses to, actes passed before a notary, by those to
whomn they are related, and the acta wvill bc valid, unless there
be ground to suspect fraud in ivhicli case they may be set
aside. Ruel vs. Duinas 1816, No. 234.
Pagé vs. Carpentier, 1821, No.
Fournier vs. Kîrouac.

A/ctes of Parliament.

Where an art ofFParliament declares that the banks of a river on ivhich
the abutments of a bridge crected by an individual are te be
publie propertv, the right of tle former oivner is entirely extin-
guished wvhether he bias or has not been indemnified. Ilaus-
serman vs. Casgrain, 1821, No. 6220.

.9dmiralty.

A writ of prohibition to, the court of Vice-Admiralty may be issued by
the court cf King's Beach. Hamnilton vs. Fraser, 1811,
No. 103.

The Code maritime of France, if it ever -was in force in Canada was
not a part of the common law but of the droit publie and con-
sequently was superseded by the efl ect of the conquesI, and if
it ivas lawv in the admiralty jurisdiction of that time, ivhether it
ivas a part of the public law, or of thc common lawv, it wvas abo-
lished bv the introduction of the marine law of England.
Baldwin« vs. Gibbon, 1815, No. 168-

Money in the hands of a Judge or Marshall of the Admiralty Virtute
oftdSo cannot Le attached by process issued out of the King's
Bench. Perrault vs. McCarthy & Kerr & D'Estimauville,
Tiers Saisis, 1816, No.- 176.

A1:ens.

Aliens cannot sué in forma~ pauperis. Barry vs. Harris, 1810, No.
333.

Aliens cannot takçe lands by descent. Rex vs. Berthelot, 1811, No. 1.
An alienbeing guardian techildren who are minora resident in afor-

eign country can support an action of account on their behalf.
Allen vs. Coltman, 1811, No. 248.

That the Plaintiff is an alien enemy must be pleaded by Exception pé-.

remptoire. Bellinghurst vs. Lee, 1813, No. 73.
An alien domiciled in Canada, *but net naturalized is incapable of tak-
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ing real estato liv devise. Paquet v8. Gaspart, 1820, No. 107.
A2iens cannot take lands by descent and inherit3iice. Rex vs. Ber-

theclot, 18 11, No. 1.
if a subrnission 10 arbitres lie of ali mnatters in dillèrence, they Mlue deci-

de upon ail the points iii dispute between the parties, but the
Court wviI1 fot presunie that any point lias been left undecided
and if sucli he the fact, it must lie shewn, Fairfield vs. But-
chart, 1821 No. 492..

Arbitrators niust not only heur the parties but rnust decide the ixnters
iii dispute before thu, expiration of the rule ol reference. Their
proceedings are otherivise, voîd. GilIcy vs. M1iller. 1811,
No. 1445.

Award liv twvo of three arbitres is sufficient. Meikiejohn -vs. Young,
l1 No. 292.

ExAibits offered in eviderice to, a jury at. the trial (enquête) are mot to
lie sent up to the court of appeals upon a writ of error. Fluwer
& ai vs. Duntu, 1810, No. 136.

An action on un Appeal Bond wvill not. lie until the appeal lias beea
,determined. Kerr vs. Munroe, 1808.

An appeal disalloived for want of security does flot stay proceedings
in the Court. Perrault vs. Borgia, 1816, No. 503.

Bis of Eoeckangoe 4- Promiysory MNotes.

1."-A verbal acceptance of an iniand Bill of Exchange is goud and
binds the acceptor. Laguieux vs. Everett, 1817. No. 681.

2.--When a defendant, pleads prescription Io a note, of hand and ten-
dlers his oath that it bas been paid, it is the duty of the plaintiff
to call up the defendant to, appear on a day certain to swear.
Durant vs. Geneste, 1817, No. 4.75.
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-QUEBEC )
B. R. EX PARTE

No. 781

JoHNr KINGSMAN.

.Application pour writ d'Habeas corpus ad subjiciendum.

En août 1839, Anne Kingsman, fille de John Kingsman et de Bridget
Bookar, résidens à Québec, rue champlain, disparut de la demeure de
ses parens. Elle était alors agée d'environ deux ans neuf mois, et l'on
supposa dans le temps qu'elle était tombée d'un quai, et s'était noyée
dans le fleuvc. Toutefois, malgré toutes leurs recherches, ses parens
ne purent découvriraucune trace. Lors de ia disparition de l'enfant
quelques personnes rapportèrent avoir vu rôder dans le voisinages
quelques femmes indiennes, mais on ne s'arrêta pas sérieusement à
les soupçonner de l'avoir enlevé.

Dans le mois de juillet dernier, (184,6) Anne Poster, une amie de
la famille Kingsman et qui avait trés bien connu l'enfant perdu, rencon-
tra dans la boutique du nommé Walker, épicier, deux femmes de la
tribu des Abénakis,accompagnées d'une jeune fille, dont le teint par-
faitement blanc, trahissait l'origine Européenne. Elle adressa quel-
ques mots à l'une des femmes, et fixa la jeune fille avec attention ; sur
quoi l'indienne lui demanda si elle reconnaissait cet enfant. Ayant
repondu qu'elle la reconnaissait pour la fille de Kingnian, que l'on
avait enlevée sur un quai de la rue Champlain, la jeune fille tenta de
s'enfuir, l'indienne affirma que l'enfant lui avait été remis à la Pointe
Lévy, par la mère, à l'àge de trois mois, alors que la mère allait la
noyer. Ellese hâta bientôt de corriger cette version incorrecte, et
déclara que c'était la fille naturelle de John MVcCaye de Brouglhton et
d'Elizabeth Grey, maintenant dans l'état <le New-York, et que l'enfant
lui avait été remis en 1833 parle père, à Broughton, à l'age de trois
mois, et qu'elle l'avait élevé depuis. La femme Poster court informer
la police et puis Kingsnan de ses soupçons, et l'indienne, nommée
Louise Kelly, est appréhendée, et écrouée sous soupçons d'avoir enle-
vé Anne Kingsman. A :a demande de Kingsman père,- un writ
d'habeas corpus émane, enjoigrnt à Louise Kelly de produire devant
la cour la personne de Anne Kingsman, et de rendie compte des
causes de sa détention. Elle fait retour à ce writ qu'elle n'a pas en sa
possession la personne d'Anne Kingsman, mais bien la personne d'Isa-
belle McCaye, fille naturelle de John McCaye de Droughton, et d'E-
lisabeth Grey, née le 12 Janvier 1833, et présentement agée de 13
ans : que John McCaye la lui donna à l'age de trois mois, et qu'elle
Pa élevée depuis comme une fille adoptive.

Lps prétentions de Kingsman reposaient sur la prétendue ressem-
blance de la jeune fille avec ses autres enfans, et la présence d'un si-
gne naturel entre les deux épaules, et que portait aussi sa fille.- La
lutte se trouvait engagée entre celle qui se croyait la mère naturelle et
celle qui se représentait comme la mère adoptive ; toutes deux allé-

MS3



guaient des titres également respectables : mais il fallait lnstnter la
vérité des faits, afin de ne. pas commettre une grave erreur. Il eut
été dur de ne pas restituer à la famille Kingsman un enfant perdu de-
puis si longtemps et retrouvé ; il eut été plus cruel encore d'arracher
à cette mère sauvage, aimante et dévouée, le légitime objet de tant de
soins, d'affections et d'amour ; c'eut été un crime d'enlever à tort
cette jeune fille à ses habitudes de vie sauvage et libre, à ses mceurs,
à ses bois, à sa langue, pour la jeter à treize ans au milieu d'une so-
ciété qu'elle ne comprenait pas et qui ne lui inspirait qsac de l'horreur.
Tout en respectant les sentimens de la famille Kingsman, les sympathies
de tous étaient acquises à l'Indienne, tout le monde désirait qu'elle
constatat la vérité de son dire, et c'est ce qu'elle a fait d'une manière
ncontestable. Les témoignages de John McCaye et de piusieurs
membres de sa famille, de Mr. Nall, juge de paix, d'un grand nombre
de personnes respectables de Broughton, et de plusieurs individus de
la tribu des Abénakis ont établi d'une maniere indubitable la naissance
d'un enfant naturel de John McCaye et d'Elisabeth Grey, le dépot de
cet enfant, en 1833, entre les mains de la femme Kelly, et son identité
jusqu'à ce jour.

Deux circonstances non équivoques ont donné aux prétentions de
Kingsman un caractère d'invraisemblance qui a paru touchant. -

Sa fille devait avoir neuf ans et dix ín'ois : la fille adoptive de l'in-
dienne en a treize ; et des médécins éminens ont certifié de ce fait.
La fille de Kingsman avait été vaccinée au berceau, la fille de l'in-
dienne ne porte aucune marque ancienne de vaccine ; au contraire,
elle n'a été vaccinée que le printemps dernier, la cicatrice en est de
date récente, et le fait est averé par le médécin qui a fait l'inoculation
du vaccin.

Sur cette preuve, la loi a remis à l'indienne la fille adoptive, et s'est
attachée à convaintere les époux Kingsman de l'erreur de prétentions
qui leur font honneur, mais que force leur est de cesser d'entretenir.
Ce petit drame judiciaire a été piquant d'intérêt, d'incidens et dé péri-
péties, et a produit beaucoup de sensation dans le public. La pre-
mière reconnaissance a donné lieu à une lutte et à des scènes déchi-
rantes entre les parties ; comme il est facile de le comprendre, la jeune
tille s'est cramponnée à lindienne comme le lionceau aux flancs de la
lionne, et l'affection paternelle des Kingsman s'est produite avec toute
la chaude et pétulante véhémence d'une nature irlandaise. Dans le
cours des débats, la tentative faite par Kingsman, au sortir du palais de
justice, d'enlever Pinfortunée jeune fille n'a pas permis à l'intérét de se
refroidir. Seule, l'indienne Kelly est restée de sang-froid, sans crainte
sans anxiété sur le résultat de l'investigation, parfaitement rassurée
par la rectitude et la sainteté de son titre de mère adoptive.

Lors du prononcé du jugement, la foule avait encombré les ban-
quettes du palais de justice : l'indienne assise au banc des jurés,
élevée au dessus de la foule, ayant, à ses côtés sa fille adoptive,
belle,intéressante, vétue simplement mais élègamment dans le costume
européen, était parfaitement calme, et ne se trahissait ni par un regard
ni par une émotion ; la tête haute et fière, elle paraissait croire qu'il
était impossible que son droit ne prévalût pas ; à ses côtés sa fille, mé-
lancolique et résignée, était également immobile. An fond de la salle,
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les époux Kingsman, les traits bouleversés, la poitrine haletante, le
rcgard fixé sur celle qu'ils avaient cru leur enfant, semblait sous le
poids d'un poignant désappointement, sous le coup d'une espérance
deçue. La femme King3man, au momentoù l'on a emmené l'indienne
et sa fille, n'a pu résister à un dernier mouvement de son cœur, et s'est
précipitée avec frénésie vers celle qui lui avait apparu comme le fan-
tôme de sa fille, et qui la fuyait pour toujours : sentiment fondé sur
une erreur sans doute, mais bien digne de respect et de compassion.

Mr. Alleyn occupait pour les Kingsman;
Mr. Austin, pour la mère adoptive.

,'FIN.
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T-ABLE ANALYTIQUE

ITIÉ RES PRINCIPALES:
ACTES DE NOTAIRES.

Actes passés par les notaires du
Bas-Canada, s'intitulant, notaires
du Canada, frappés de nullité.
[Beaudry vs. Smart.] . 4.5.

ADMIRALTY.

Thie receipts and discharge of
claims by the crewv of a vessel,
are flot a bar to their dlaim for
compensation. [Cýase of the
Jane Custance] ........ 355.

APPEL-( Cour d'Appel.)

La Cour d'Appel peut ordonner
et recevoir une enquête sur les
faits contenus en une Requête
en reprise d'Instance. [.llfcKii-
lip et ai . vs. Kauntz et al.] 152.

AVOCATS et PROCUREURS.

Lss Honoraires des Avocats et
Procureurs ne se prescrivent pas
par deux ans. [A/ndrews vs.
Birc/i,]... ... -... . ...... 148.

-La prescription de deux ans' éta-
blie contre les salaires des pro-
cureurs, nie s'applique pas aux
hionoraires dles avocats et procu-
reurs en Canada, en raison de la
faveur accordée à la plus noble
de ces dleux profcssions, celle de
l'avocat. [Iluot vs. Parent.]
.................. 150.

ASSIGNATIONS.

.Assignationi 3Ia se peut faire de

nuit.] .McG-i&bon vs. St. Louis
dit Lalampe.] ........... 44.

ATERMOIEMENT. (Contrat dl)

Le débiteur, qui dans un contrat
d'atermoiement, avait obtenu de
son créancier remise d'une par-
tie de sa dette, et termes de
paiement pour le reste, n'ayant
pas payé au terme fixé, le cré-
ancier a été maintenu dans le
droit de répéter la totalité de sa
créance, nonobstant les offres
réelles faites par le débit*eur
avant l'introduction de l'action,
niais postérieurement à l'échié-
ance du terme de paiement.
[Beaudryj et al. vs. Iiareiiie.]

... . . . . .. .*. . .33.
Le terme de paiement, fixé par un

acte d'atermoiement, est une
condition résolutoire, qui annulle
l'acte de plein droit, sans qu'il
soit besoin d'en faire prononcer
la résolution en justice, et qui
donne au créancier le droit de
poursuivre de piano, le recou-
vremient de la ergéance origfinuire,
si le débiteur laseexpirer le
terme. [.111kînson vs. cstj

ASSUMPSIT.

A. oarpenter cannot mnaintnin an
action of generat iitdetitatus as-
sumpsit, as for a quantum me-
ruit, for work and labour perl
formed, and materials furnishied
forextra-work tobe valued under
an ex'press alithetitc ivriu<en
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agrecenent, or specialty, Iccor-
ding to a specified standard, viz:
the contract piice: in other
wvords, the law does not permit
an ac.tion of zndebitatus a.ssump-
sit to be brought on a specialty,
or deed ; nor on any special
agreement in exeution of wvhicli
any thing reznains to be donc.
[Stuart vs. Trépantier-.]. .297.

ASSIGNMIENT & CONVEYANCE.

A party condermned te execute a
deed of assigriment and convey-
ance, and iii case of refusai te
execute the same within a cer-
tain delay, thejudgment of the
court declared to, have the formn
and effect, of such deed of assiga-
ment and conveyance. [Spal-
ding, appt. & 111askiIl. respt.]
.. . . . . .. ... . .398.ý

BAIL.

Le Bail d'unt moulin ne peut être
assimilé au bail à ferme de biens
ruraux, par rapport auquel la loi
sanctionne une réduction du
prix du bail en cas de manque
de récolte, par un accident ex-
iraordinaire ou imprévu. [Car-
ri .veau appt. et .Pouliot Intimé]
.. .. . . . . . . . .

BAIL-(Spécial)

The omission in a recognizance of
special bail o? the following con-
dition, required by the Provihi-
cial Statute Sdih Geo. IV. chap.
2, ("c it beingé nevertheless ex-
pressly provided in conformity
to the Statute in such case mrade
and provided, that wve the ceg-
nizors for the said defendant in
this cause shull not by virtue of
the underlahing hiereinhefore
stated, become hiable, unless the
ýsaid defendant shall Icave this
province, without having paid

the debt, interest and costs,"1)
niakes such recognizance nuil
and void. [Stuart vs. Hamel
and ai ...............

BANQUEROUTE.
(Diverses Question.)

La commission de Banqueroute ne
peut arrêter les procédés sur
E-xécution d'un jugement de la
cour du banc de la Reine.
r .Macfairlae vs. Lanctot et
Brault syndic appt]...45.

Dans une affiaire en banqueroute,
une opposition fut portée devant
la cour du banc de la Reine,
de la part d'un créancier, qui
alléguait contre le failli fraude
apparente par l'enquête faite
devant le commissaire des Ban-
queroutes;5 le failli répondit que
rien dans l'enquête ne pouvait
justifier l'opposition lu créancier
Comme il y avait absence au
record de cette enquête, la ques-
lion se présenta de savoir qui
devait mettre cette enquête de-
vant la cour. [Exparte, Court-
-ney.................. 47.

In Bankzruptey, coritested claims to
ho governed either by the English
rides of E vidence or by the
ordinance of moulins, 1667, àc-
cording as they are of a mer-
cantile nature or not. rBates
Bkpt. Baudry & al. o.ppt.1 187.

Assignce in case of removal or
resignation of a former one, to
bc appointed by the creditors
whiose dlaimrs have been admit-
ted. [Gi5eau ,kpt., ... .188.

BANQUEROUTE.- (Cour de)

Pour être justiciable de la Cour de
Banqueroute, il faut être mar-
chand ou Commerçant ; -il faut
dle plus, que la dette pour la-
quelle on assigne le débiteur,
(levant la Couir des Banqueroutes
,.oit une dette de commerce.
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[Regni*er, débiteur, et Delori-
mier etux créancies.]... 232.

flankrupt cannot, after certificate
of Dischargehlas been refused,
amend his Sehedule. [Lanctot
J3kpt. et .Macfariane creditor.]
.................. 235-

Banqueroutier découvrant une er-
reur dans la rédaction de son
examen, doit, même au jour fixé
pour l'octroi ou refus du certi-
ficat, être admis à la corriger,
sauf l'ouverture de novo, de l'en-
quête.

Banqueroutier doit également être
astreint à déclarer (malgré son
examen) s'il a retenu quelque
chose.- [Lzppé Bkpt. et Perrin
'syndic......36.

Bankrupt cannot be converted into
". witness on a contestation of
" claim: and heing father of the
claimant, and not having, ob-
tained His certificate, of discharge
and being thereby in ter*ested, bis
evi-dence is inadmissible. [MIur-
pky Bkpt. .Murphy et 'al. oppts.
.................. 325.

Una syndic qui refuse ou néglge: de
se conformier à un jugement qui
lui ordonne de payer des argens
qu'il a en main, est contrai-
gnable parcorps. [Bates, Bkpt.
7'aaffe sryndic.] ......... 360

CORPORATION.

Corporations are bound by the acts
of their agents, in the same wvay
and tu the same extent as per-
sons are. [Ferrier ap)pt. and
Ruse of lndustry, respt.] .27.

CORPORATION.-(iMuiicipal.>

Application for a writ of manda-
mus founded on the 4th Victo-
ria c. 31. S.29 3031. hy wich
the corporation of Quebec wvas

*authorized to takie private pro-
perty for public use. Mode of
indeznnity and compensation in

certain cases. [Exrpar!e .lfac-
Ken.-ic.] .............. 301.

COMPLAINTE.-(Action en.

Pour maintenir une action en coni-
plainte pour voies de fait (ires-
pass) sur une pêcherie sur les
grèves du Saint-Laurent, il est
nécessaire de faire preuve de
possession par titoe provenant
de la couronne. [J11orin vs.
Lefebvre.]............. 351,.

COMPOSITION.
Disch»aige to Ban/crupt.

The discharge granted to a bank-
rupt by tivo thirds iii number
and in value, of the creditors
vvho have proved under' the
commission, by a composition
in virtue of the 41st section of
the 7th. Vict. cap. 10, is not
bindîng upon those of the credi-
tors, who have hypothecary
dlaims, and wvho have not re-
quired that the real estate should,
be sold for the payment of their
claims, and who have not re-
leased to the Assigace the pro-
perty hypothecated; and sucli
creditors have stili their *person-
al action against the said B3ank-
rupt. [Per-gison 4- al. -vs.
Cairns.e ai.] ........... 89.

A Deed of Comnposition betwveen a
firm and the creditors of that
firmn, in whicli it is stipulated
that all the treditora shall siga,
is not valid or binding upon any
of the creditors, unless they aIl
sign. f Cuviliiers appt. et Bu-
teau respdt.]......10 9.

A composition entered into bet-
;veen a Bankrupt and twothirds
of his creditors in number and
value, -iho have proved their
dlaims, although binding upon
the remaing third ofithe proved
creditors, is not binding upon a,
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creditor, who lias not. provod
his claim, or otherwise subject-

-cd it to the Jurisdiction of the
Bankrupt Court. (Radenhurst
appt. and .Macfarlane respdt.]
............... .273.

DOUAIRE.

Le prédécès seul du mari donne
lieu à l'ouverture du douaire de
la femme, à moins d'une stipu-
lation très formelle, et d'une re-
nonciation très expresse aux dis-
positions de la Coutume de Paris.
[.Merciervs. Blanchet - Bignel
vs. Henderson].........122
[ Robertson et al. vs. Perrin et

errin oppt.]..... .... 288

DONATION ENTRE VIFS.

Action en résiliation d'une dona-
tion. [Desbarats appt. et De
Sales La Terrière intimé]..417

vs. Bélanger.]..........146
Application de la Section 4e Vict.

c. 30, relativement à l'inscrip-
tion des titres de créances an-
térieures à la passation, de cette
Ordonnance; la priorité du droit
d'hypothéque entre telles cré-
ances ne dépend plus de la date
du titre seulement, mais aussi
de l'inscription dans les délais
fixés parla loi. L'enrégistrement
d'un transport ne peut tenir lieu
de celui de l'acte constitutif de
la créance. [ Wurtele vs. Mont-
miny et Girard et al. oppts.]

.... .. .. .. .. 231

FEIME MINEURE MARIÉE

La loi n'oblige une femme mineu-
re mariée de se faire assister
d'un Tuteur ad hoc, que lors-
qu'il s'agit de l'alienation de ses
immeubles. [Prevost et al. vs.
Breux.]................ 288

DROITS SE IGNEURIAUX. 1 INSURANCE AGAINST FIRE

Arrerages de droits seigneuriaux
se prescrivent par dix ans.
[Sanguinet vs. L'Ecuyer].230

ENFANT-(vol d')

Singulière cause d'un vol d'enfant.
[Ex-parte Kingsman].... 511

ENREGISTREMENT-(Bureau d')

Retro-activite de l'Ordonnance 4e
Vict. chap. 30.' [ Tremblay vs.
Bouchard et Simon oppt.]..47

UR tiers, qui a acquis un héritage,
avant, et non subséquemment au
1er novembre 1844, ne peut op-
poser à l'action du créancier hy-
pothécaire unefin de non rece-
voir,fondée sur ce que le titre n'a
pas été inscrit avant le 1er no-
vembre 1844, terme fixé pour
l'inscription, par l'Ord. 4. Vict.
c. 30, sec. 4. [Lauson et al.

Insurance against fire by an Insu-
rance Company, is a commer-
cial transaction. (Smith vs.
Irvine.]..................47

Le délai porté dans les règlements
d'une Compagnie d'Assurance,
de notifier et déclarer l'incendie
et ses circonstances, à la Cbm-
pagnie, n'est pas dans toutes les
circonstances, un terme fatal et
tellement de rigueur, que faute
de remplir 4 à la minute " cette
condition, l'assuré doive perdre
pour toujours tout recours.
[Dill vs. J1ssurance de Québec.]

...........

JURY-(procês civil devant un)

Une partie, qui succombe dans un
procès civil devant un Jury, n'a
pas droit de demander un nou-
veau procès, 'à moins de faire
voir cévidemment" que leur
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rapport ou verdict est çontre la
preuve oflerte ou en contradic-
tion directe avec cette preuve,
G clearly against the evidence."
[Dill vs. assurance de -Québec.]
.................... 113.

LEGS. DONATION ENTRE VIFS.
TESTAMENT.

Une femme, commune en biens,
légue tous ses biens à son mari,
" pour cependant n'en pouvoir
disposer en pleine propriété qu'-
en faveur de leurs deux enfans,
lui laissant néanmoins le pou-
voir de les avantager très iné-
galement et en la manière qu'il
croira et jugera convenable;" et
l'institue son "légataire univer-
sel."

Après la mort de sa femme, le
mari fait à son fils, le Défendeur,
une donation entre vifs de trois
immeubles, dont deux avaient
été conquéts et aussi de quel-
ques eflets mobiliers; puis par
son testament, il confirme cette
donation, et lègue au même tous
les autres biens I qui se trou-
veront lui appartenir et qu'il
délaissera au jour de son décès."

Cette donation et ce testament
sont-ils censés comprendre, dans
leurs dispositions, les biens de la
mère prédécédée, bien qu'il n'y
en soit fait aucune mention. Et,
dans l'espèce, le legs par la
femme au mari doit-il être re-
gardé comme un legs de pro-
priété, ou seulement comme un
legs d'usufruit? (Benoit-dit-
Marquet et autres vs. .Marcile]
...................... 140.

LODS ET VENTES SUR UNE RENTE,
VIAGÈRE.

Lods et ventes may be fixed either
by the value of the property sold,
or by an estimation of the pro-
bable duration of the .rentier's

life, in addition to the lods on
the principal sum ofthe purchase
money. .Cutibert vs. .Mc-
Kznstrey.J.............184.

LETTERS PATENT-(certificate to)

The Certificate required to be ap-
pended to Letters Patent confor-
mably to the 2d section of the 6
Wil. IV, cap, 34, must be given
by the Attorney, or, in his ab-
sence, by the Sollicitor General,
and such Certificate. given by a
Queen's Counsel, renders the
Letters Patent invalid. ]Bélan-
ger vs. Lévesque.].......185

LOCATEURS& LOCATAIRES

.dpplîcation du statut de la 3me
guil. 4. c. 12. de l'ord: 2. vic.
c. 47, dit l'acte des locateurs et
locataires. Comment et par
qui sera signifiée l'action in
ejectment ? Le bref sera-t-il
dans les deux langues ? Laprc-
cédure doit-elle être régiepar la
7e vic. c. 16. (l'acte de la judi-
cature) ? sufra-t-il de trois
jours de délai entre la signifi-
cation et le retour ? L'action
peut-elle émaner en terme de
même qu'en vacance ? Par qui
les brefs d'assignation devront
être attestés ? L'action peut-
elle être portée devant un seul
juge, quand le prix du bail est
au dessous de £10 strg.? L'ac-
tion doit-elle être continuée de-
vant les deux mêmes Juges,
Cette action est-elle cessible,
passe-t-elle à l'acquéreur?[ Defoy vs. Hart.]........381
[Jobin vs. Morrisset.....383,

Guay vs. Lefebvre. ..... 384.
.Murphy vs. McGill.].. .385.
.Marcoux vs. Bitner.] .... 385
'Glackmeyer vs. Day.]... 386.
ePlamondon vs. Parqhuar.]387
[Defoy vs Hart.].......387.
Desallier vs. Giguéres.]...388
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MANDAMUS. -
CORPORATION DE PAROISSE,

ÉLECTION DE MIARGUILLIERS, ETC.

Les notables ont droit de participer
à l'élection des marguilliers.

Les notables sont tous les parois-
siens contribuables.

Le curé et !marguilliers peuvent
être contraints d'appeler les no-
tables aux assemblées pour l'é-
lection de Marguilliers, au moyen
d'un writ de mandamus.

Le retour fait par le curé et les
marguilliers qu'ils ont offert d'ad-
mettre aux assemblées certaines
personnes notables par leur état
et leur rang, à l'exclusion de la
généralité des paroissiens, est
déclaré, insuffisant est illégal.

Un seul writ de mandamus peut
émaner pour faire priver de leur
office deux marguilliers, ' et en
faire élire deux autres.

Il n'est pas nécessaire que le pre-
mier writ de mandamus soit si-
gnifié sur le marguillier qu'il

- s'agit de faire priver de son of-
fice : la signification sur la cor-
poration suffit.

La corporation, après avoir fait re-
tour qu'elle ne pouvait obéir au
premier writ, ne peut plus extra-
judiciairement et sans la permis-
sion de la cour procéder à re-
dresser le grief dont on s'est
plaint.

Quand la corporation a fait un re-
tour, le ivrit de mandanus pé-
rémptoire ne peut émaner qu'a-
près que ce retour a été déclaré
illégal et insuffisant et rejeté.

La cour n'accorde point de frais à
celui qui a obtenu le writ de
mandamus. L'annonce au prô-
ne peut se faire en termes gé-
néraux, sans qu'il- soit néces-
saire d'inviter spécifiquement
les notables. (ExparteRenouf)

................... 310
MARINER'S WAGES:

A promise to pay wages to a Ma-
riner in advance, on condition

that lie procceds to sea in the
ship is an 'greemiient to pay so
much absolutely upon the per-
formance of the condition, whe-
ther the ship and cargo be af-
tervards lost upon .the voyage
or not. [Mullen vs. Jefrey.]
.. .. . . .. . . . .362.
POSSESSION PAR DIVIS.

Plusieurs personnes possedant un
terrain-par divis-ne peuvent être
poursuivis conjointement par
une même action; ils doivent
l'être chacun par une action
séparée. [Panet vs. Laurin.]
............... .....232,

PRESCRIPTION.
The prescription of five years as

to loyers is an absolute prescrip-
tion. [Laurent dit Lortie vs.
Stevenson. ]..... ........ 190.
[Scipiot vs. Gauvin.]... .237.

PRIVILEGE.
Lieutenant governor, of a colony.

Exemption from action. [Pri-
vy Council, Hill vs. Bigge et
al.]..................76.

PRECEPTEURS.
L'action des précepteurs des insti-

tutions publiques se prescrit par
un an. [Collége de Ste. .dAne
vs. Taschereau.]........112.

PROMESSE DE MARIAGE.
Action pour inéxecution de pro-

messe de mariage exige un com-
mencement de preuve. par écrit
[Asselin vs. Belleau.]...46
PROMISSORY. NOTES.

In order te vitiate the payment by
the maker of a promissory note
endorsed in blank, bad fait
must be shiewn ; payment, under
circumstances of suspicion, is
not enough- The maker is only
bound to assure himself of the
genuineness of the signatures,
and is not bound to make any
enquiry. [Adam Ferrie, appt. 8,
House of Industry Respd.J...27

No set form of words is requisite te
constitute a promissory note ;
and an instrument callet a writ-



ing obligatory or a Boi payable
to order for value received, may
be considered as a note in writ
ing, within the intent ofthe Pro-
vincial Statute 34, Geo iii, ch. 2,
though it does not folloiv the
very words of that Act ; and
though it be merely described
and designated in the Declaration
as a writing obligatory, or Bon.
(Hall, appt. & Bradbury & al.
Respd.].................189

L'endossement écrit et sous croix,
en présence de deux témoins,
d'un billet promissoire, donne
droit d'action au porteur contre
le faiseur et l'endosseur. (Noad
vs. Chateauvert et al....229

Le porteur d'un billet promissoire
est tenu de donner avis par
écrit du protet à l'endosseur,
pour pouvoir exercer son re-
cours contre lui ( Cowan vs.
Turgeon )..............230

RATIFICATION, (Lettres de)
Celui qui demande des lettres de

Ratification est tenu de déposer
le prix d'acquisition si ses cré-
anciers opposans l'exigent. (Ex
parte, Cantin, et Dion et al,
oppts) .................. 42

Le requérant ppur lettres de ratifi-
cation peut-il en tout état de
cause se désister de sa procé-
dure, en offrant de payer tous
les frais ? (Ex parte, (abot,
et.divers oppts.) ........... 224

D'après les dispositions de la 2e
Vic. chap. 36, sections 5, 7, 14,
28-(Ord. relative à la distri-

.bution des biens des Banquerou-
:tier, maqintenant rappelée,) la

. vente des immeubles du Banque-
routier par le Syndic ne les pur-
ge pas des hypothèques dont ils

. sont grevés, quoique les créan-
ciers hypothécaires aient filé
leurs reclamationsdevant le coin
missaire des Banqueroutes ; il

. eut fallu obtenir d'eux une re-
nonciation expresse à leur droit
d'hypothèque, et le fait d'avoir

filé leur reclanation ne saurait
équivaloir à telle renonciation.
Les créanciers hypothécaires
ont encore droit de s'opposer à
la demande de lettres de ratifi-
cation faite par les acquéreurs
de tels biens, et de se faire col-
loquer sur le prix de l'acquisi-
tion, nonobstant le paiement fait
au Syndic. (Ex parte, Laurent
et Julien Chabot et Furois et
al oppts)................265

SAISIE-GAGERIE.
The Lessor to use the right of iSai-

sie Gagerie par droit de suite,
is bound to deciare and prove
that the lessee has not left suffi-
cient furniture to secure the rent.
[Zeigler vs. JIcMahon.]... 76

SOCIETÉ
Si après la dissolution de la société

aucune partie des effets d'icelle
tombe entre les mains de l'un
des associés, et qu'il soit sur le
point de les convertir à son pro-
pre usage, l'autre associé néan-
moins ne pourra par voie de sai-
sie revendication, reclamer sa
part indivise des dits effets.
[M1aguire vs. Bradley.]...367

SALE.
Upon the Sale of Goods by admen-

suration, which may happen to
be destroyed before measure-
ment, the loss is cast upon the
seller ; stipulations of admea-
surenent, and delivery at a par-
ticular place and time renders
the sale conditional and incom-
plete until the occurrence of
those events, and in the mean-
time the risk, periculum rei ven-
dite must be borne by the seller.
[Lemesurier et al. appts. et Lo-
gan et al. Respdts.]......176.
SEPARATION DE BIENS.

Is a ivoman, who has obtained a
senience de séparation, and who
has suspended the execution of
it, on certain conditions, and
among others, on the payment
by the husband to her, of a
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yearly alimentary allowance,de-
barred froin carrying out',the
exécution of the Jugement de
séparation, in consequence of
lier transaction witlî lier bius-
band, and the time elapsed sin-
ce the Judgment 1

Could she suspend the execution
of the said Judgment for a
length of time, in consequence
of sudi transaction? [Bender,
ap)pt 4- Jacobs, respdt] .... 321

SALE OR TRA.NSFER
OF' PROPERTY MIY BANKRUPT.

Under th~e Bankrupt Lav, 7 Vict,
cap. 10, it vas held that ail sales
or transfers of property by a
Bankrupt ivithin 30 days prior
to the Bankruptey are primâ

fadie void and that in an action
by the assignees to recover such
property, the burden ofprooflies
wvith the Defendant to shewv bis
goon faith and that the transac-
lion twu in the usual course of
dealing. [ Webster vs. Footner]

.40
TES;TÀMPNTAItY EXECUTOR.

The Administration of a Testamen-
tary Executor is a mandate of a
private character, which van
only be dele.gated by the Testa-
tor, and is flot a trust of a pâilie
nature, svhich can lie imposed
by a Juidge. r Gugy appt ana'
Ùimour respdt.]...»..0.169.

USUFRUIT.
SUBlSTITUTION TESTAbMENTAIRE.

~"Un mari est condamné à fournir
,ce à sa femme séparée de corps
"cet d'habitation, une rente et
cpension annuelle et viagère de

"c£50 ; ce mari ne possède que
certains biens à chazrge de subs-
titution, en vertu du testament
de son père qui a dit : "lJe dé-
"efends expressément que ces
"ebiens soient en aucune ma-
"nière engagés, aliénés, hypo-
"théqués, non plus que la

lejouissance, intértît ou qisu-
"4fruit d'iceuir, qu'ils (les gre-

"9 vés) retireront pour leur pen-
"Sion et subsistance et pour la
"subsistance et l'éducation de
"leur famille, sous peine de nul-
"lité de tous actes qu'ils feront
contraires à mon, intention,
Cpour que ces biens retournent
"à leurs enfans, &r,. &c. ;"

L'usufruit de ces biens est-il affecté
au service de la rente et pension
de la femme ? (Mlontf errant,
appt et Chevalier, intimé ... .81

WRIT, (Return of)
The Defendant must be called

upon the retura day, but the
wvrit and declaration may be
brouglit in, at aay time after-
wards, upon motion of either
party. [Dalton vs. Sanders]

........&....400
WIFE CONTRACTING WITH HER

HUSBAND.

The wife ivho undertakes with bier
liusband, such hu band being a
tr-ader, becomes e caution so'-
lidaire of a trader, in so far a%
such undertaking concernis his
trade, and without tIse neces8ity
that the instrument by which she
so hinds herself should expres
the solidarité or the fact that olhe
is authorised by lier husband,
[Power vs. Green,]...186.

L'obligation contractée, solidaire-
ment avec son mari, par une
femme séparée quant aux biens
est nulle de plein droit quant à
elle :-fenme mariée ne peut
S'obliger avec son mari que com-
me commune en biens. 4 Vic.
c. 30, S. 36. [Bertrand vs.
Saindoux et ai.] ....... 333.

A married svoman, althougli sepa-
rated as to property and having
the "eadministration de ses
biens" cannot without the ex-
press authority of her husband,
validly do any net tending to, af-
fect and hypothecite her real
and immoveable property. rDe-
Rouville & ai. appts. and Cm
mercdai Bank resp dt.]. ... .406.
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