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THE
PRINCIPLES OF THE LAW OF COSTS

DIGEST OF CASES.

ABSCONDING DEBTORS.

If any time before the execution issues, it appears, upon
motion, that the defendant was not an absconding debtor, at
the time of obtaining the attaching order, he shall recover his
costs of defence, to be deducted from the amount of the plain-
tiff’s claim for judgment; and the plaintiff shall be entitled only
to judgment or execution or the excess, if any, and if the taxed
costs of the defendant are greater than the amount of the
plaintitf’s claim or judgment, defendant shall be entitled to an
order for payment of the excess forthwith. Ontario Rule
1066. See Juackson v. Randall, 6 P.R. 165; Hart v. Ruttan,
23 C.P. 613; Kyle v. Barnes, 10 P.R. 20; Buank of Hamilton v.
Baine, 12 P.R. 439; Moore v. Wallace, 13 P.R. 201; Buntin v.
Williams, 16 P.R. 43; Creighton v. Cook, 3 N.S.R. 78; Daniel
v. D'Hoiimme, 21 N.S.R. 341.

ABORTIVE PROCEEDINGS.

1t 15 the general rule that the costs of all proceedings which
prove abortive are not taxable unless allowed by a court or a
Judge. Where, however, the successful party is not responsible
for the proceedings proving abortive, the rule is not applicable,
for example: A second trial was rendered necessary in Copeland
v. Blenheim, reported in 11 P.R. 54, because the jury disagreed
at the first trial, and it was held that the party who eventually
succeeded was entitled to the costs of the first trial.

As to costs of an abortive sale in mortgage actions. See
Sherwood v. Campbell, 1 Chy. Ch. 209. See also MORTGAGE
ActionNs, UNNECESSARY PROCEEDINGS and VEXATIOUS PRro-
CEEDINGS.

An order was made by the Master in Chambers, changing
the venue from the assizes at Simcoe, for which notice had been
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given, to the Chancery Sittings in London. The Judge pre-
siding at those sittings having refused to take the case as it
belonged to the Common Law Division:—Held, without deter-
mining whether the Master’s order was a proper one, that the
plaintiff was justified in acting on it, and his costs, occasioned
by the abortive proceedings, were allowed to him: Sehwob v.
MeLaughlin, 9 P.R. 475.

The costs of a trial, which were abortive because the jury
diagreed, no order to the contrary having been made by the
Judge at the trial, were held taxable against the defendants by
the plaintiff, who ultimately succeeded: Copeland v. Township
of Blenheim, 11 P.R. 54 See Bissett v. Strachan, 8 P.R. 211
and 386; Christopher v. Noron, 10 P.R. 149 and 385; McBeath
v. Ninelair, 23 N.S.R. 342,

ABANDONED MOTIONS.

If a party, who serves a notice of motion, does not set the
motion down, he shall be deemed to have abandoned the same,
and the opposite party shall be entitled to the costs of the
motion without an order. A party who serves a notice of
motion may countermand the same by notice served on the
opposite party, who shall thereupon be entitled to the costs of
the motion. In either of the above cases costs may be taxed
without an order, on the production of the motion served, with
an affidavit that the motion was not set down, or of the notice
of countermand served, and if the costs are not paid within four
days from the taxation the party entitled thereto may obtain a
praecipe order for payment of the same on filing the certificate
of taxation and an affidavit of non-payment of the costs.

Ontario Rule 790 superseding decision in Regina v. Arm-
strong, 13 P.R. 306. An appellant who has served a notice of
appeal to the Court of Appeal, who does not give the security
provided or does not set the appeal down, shall be deemed to
have abandoned the same and the respondent shall be entitled
to the costs of the appeal. See Ontario Rule 821.

Where a party serving a notice of motion, does not appear
on the return, the motion is called an abandoned motion, and
the party opposing same is entitled to full costs of opposing the
motion (a). Where the party opposing the motion has prepared
affidavits in answer to the affidavits filed by the party support-
ing the motion, but has not filed the affidavits, he is nevertheless
entitled to tax the costs of preparing same as part of the costs
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ABANDONED MOTIONS, 3

of opposing the motion (b). As a general rule, where a motion
is abandoned, if the party opposing intends to apply for costs,
he should serve the other party with notice of his intention to
make an application for the costs of the abandoned motion (¢):
(a) Barry v. Exchange, 1 Q.B.D. 77; (b) Harrison v. Leutner,
16 Ch. D. 559; (¢) Akin v. Dunbar, W.R. 866; Grifiin v. Allen,
11 Ch. D. 913.

See also Regina v. Justice of Huron, 31 U.C.Q.B. 335; Ellis
v. Walmsley, 4 L. J. Ch. 461; Grifin v. Allen, 28 W.R. 10.

J., one of the defendants, had bid for and had become the
purchaser of a lot of land sold under the provisions of R.S.0.
(1877), e. 216, by certain parties claiming to be trustees of the
Coloured Wesleyan Methodist Church, whose proceedings in
respect to such attempted sale were impeached in the action to
which J. was made a party defendant, although he avowed his
willingness to withdraw from the purchase, and by his answer
disclaimed all interest in the result of the suit, and alleged that
no effort had been made by him to have the sale carried out,
and he was aware that the same would have to be first confirmed
by the members of the said church. At the trial, judgment
pronounced setting aside the sale, and ordering the defendants
generally to pay costs:—Held, varying the judgment of the
court, that under the cirumstances, a formal disclaimer was not
required, and J. was ordered to be paid his costs of the appeal,
but the action in Court below was dismissed as against him
without costs.  Wansley v. Smallwood, 11 A.R. 430. See
Beard v. Credit Valley R.W Co., 9 O.R. 616, p. 364.

Though notice of the abandonment of a rule be given yet
the party receiving such notice must move to have it discharged,
in order to obtain his costs. Swan v. Pryor, 3 NS.R. 13.

ABSTRACT OF TITLES.

Attending the Registry Office for abstract and the fees paid
for same, in preparing for litigation, or to prove title are not
taxable against the opposite party. Carlisle v. Roblin, 16 P.R.
328,

Where the vendor refuses or neglects to verify an abstract
of title furnished him, or, refuses or neglects to supply any
necessary proof, or document in his power, the Master has power
to order the purchaser to do so, at the vendor's expense. See
Ontario Rule 741. See Flower v. Hartop, 8 Beav. 200; Peers
v. Sneyd, 17 Beav. 151; Platt v. Blizzard, 29 Gr. 46; Dame v.
Slater, 21 O.R. 875; Osborne v. Osborne, 18 W.R. 421.
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A purchaser may be ordered to pay the costs of the reference,
where he acted unreasonably: Dame v. Slater, 21 O.R. 375.
Where a good title cannot be given, the purchaser is entitled to
a lien on the land sold for his costs: Hurd v. Robertson, 7 Gr.
142, Also Platt v. Blizzard, 29 Gr. 46; Laird v. Paton, 7 O.R.
137; Clarke v. Lancley, 10 P.R. 208. See Ontario Rule 7}1

ACTIONS ON BOND.

Where several actions are brought on one bond, recognizance,
promissary note, bill of exchange, or other instrument, or where
several actions are brought against the maker and indorser of
a note, or against the drawer, acceptor or indorser of a
bill of exchange, there shall be collected or recovered the costs
taxed in one action only, at the election of the plaintiff, unless
the Court otherwise orders: but this provision shall not extend
to any interlocutory costs. See Ontario Rule 1135. See
Manitoba Rule 9:29.

Where it is necessary and proper to bring several actions by
one plaintiff, against different defendants altogether involving
the same issues the plaintiff, if he succeeds, is entitled to tax
separate bills of costs in such action unless the subject matter
of the action comes within the provisions of Rule 1135. Baldwin
v. Quinn, 16 P.R. 248.

In Boyd v. Robinson, 20 O.R. 404, the defendant’s husband,
and wife, executed in favour of the plaintiff, the husband’s retir-
ing partner, a bond conditioned to be void if the husband should
save, defend and keep harmless and fully indemnify, the plaintiff
from all loss, costs, charges and damages, and expense which he
might at any time sustain or suffer, or be put to for or by reason
of non-payment by the husband of the liabilities of the firm as
the same became due, it being the intention and the plaintiff
was thereby “indemnified or intended so to be from all and every
liability of every nature and kind soever of the said firm.”

Judgments were recovered by creditors of the firm against
them and the plaintiff now sued the defendants to recover the
amount to pay these judgments, although he had not himself
paid them:—

It was held that the plaintiff was entitled to have the judg-
ments and costs paid and the amounts necessary, were for that
purpose ordered to be paid into court by the defendants ; and
the plaintiff’ was awarded costs of the action and of the motion
and of the reference necessary.
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ACTIONS, ETC., DISMISSED WITH COSTS,

ACTIONS, ETC., DISMISSED WITH COSTS.
(BRITISH COLUMBIA.)

British Colwmbia Rule 885, is as follows:—Where an action
or petition is dismissed with costs, or a motion is refused with
costs, or any costs are by any general or special order directed
to be paid, the taxing officer may tax such costs without any
order referring the same for taxation, unless the court or a
judge, upon this application of the party alleging himself to be
aggrieved, prohibits the taxation of such costs.

ADJOURNMENTS AT CHAMBERS, ETC.

British Columbia Rule 772, is as follows:—As to attendances
at the Judge's Chambers, where by reason of the non-attendance
of any party (unless it be considered expediant to proceed ex
parte), or where by reason of the neglect of any party in not
being prepared with any proper evidence, account, or other
proceeding, the attendance is adjourned, without any usual
proceeding being made, the judge may order such an amount of
costs (if any) as he shall think reasonable to be paid to the party
attending by the party so absent or neglectful, or by his
solicitor personally; and the party so absent or neglectful is not
to be allowed any fee as against any other party, or any estate
or fund in which any other party is interested.

ADJOURNMENT OF TRIAL.

The judge has power to postpone or adjourn the trial and
may, at, or, after the trial direct that judgment be entered or
may adjourn the costs for further consideration.

Motions to postpone the trial should be made where applicable
in Chambers, before the expense of preparing for trial has been
incurred. The costs of postponing the trial, on account of a
material witness will be costs in the cause, if it can be shown
that every effort was made to secure the attendance of such
witness; but if the application is not made promptly, the party
applying may be ordered to pay the costs of the application and
adjournment: Brown v. Porter, 11 P.R. 250; MeDonald v.
McMillan, 22 Gr. 362.

On a motion to postpone the trial, the Master in Chambers
has power to impose terms in granting the application: Bank of
Hamilton v. Stark,13 P.R. 13. See Allen v. Mathers, 19 C.L.J.
79; Peuchen v. Imperial Bank, 20 O.R. 325.




6 PRINCIPLES OF THE LAW OF COSTS,
ADMINISTRATION ACTIONS.

Ontario Rule 1146 and Manitoba Rule 938 provide for
costs in administration or partition proceedings and arve prac-
tically the same. The Ontario Rule is as follows:—In actions
or proceedings for administration, or partition, or administration
and partition, unless otherwise ordered by the Court or a Judge,
instead of the costs being allowed according to the tariff, each
person properly represented by a solicitor and entitled to costs
out of the estate—other than creditors not parties to the action
or proceeding—shall be entitled to his actual disbursments in
the action or proceeding, not including counsel fees, and there
shall be allowed for the other costs of the suit, payable out of
the estate, a commission on the amount realized, or on the
value of the property partitioned, which ecommission shall be
apportioned among the persons entitled to costs as may seem
just.  Such commission shall be as follows:

On the first $500. . .................. 20 per cent.
On every additional $100, over $500 and

MPAOBER, vy o v v s o5 95550k SN
On every additional $100, over $1,500 and

YR BRO00. . s v carvii s navue e g =
On every additional $1,000, over $4,000

and up to $10,000. svisssnen B8P M

On every additional $1, 000 over $10, ()()() (e

and such remuneration shall be in lieu of all fees, whether
between “party and party,” “as between solicitor and client,”
or “between solicitor and client.” This Rule was adopted as an
aid to fix a solicitor’s remuneration without taxation, but
where it can be made manifest to the Court that the solicitors
engaged were called upon to do an unusual amount of work
and to assume large responsibilities, the Court will either
increase the commission or order the costs to be taxed as in an
ordinary action.

The Master, however, has no power under this Rule to
increase the commission or order the costs to be taxed. The
application must be made to a Judge of the High Court. See
In re Sayer, 1 C.L. Times 439; Hendricks v. Hendricks, 13 P.R.
79. In Brown v. Brown, reported in 3 C.L. Times 595, Proud-
foot, J., held that the commission allowed by this Rule is to be
calculated on the whole amount accounted for and not on the
amount in the haitds of the accounting party. See Campbell v.
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ADMINISTRATION ACTIONS, 7

('tlul[:/:(‘ll, 8 P.R. 159; Belcher v. Williams, 45 Ch. 63 L.T.;
Wright v. Bell, 32 C.L.J. 362; Hendricks v. Hendricks, 13 P.R.
79; Re McConnell, 3 Chy. Ch. 423; In re Ralston, 3 N.S.R. 195.

A residuary legatee plaintiff is entitled to costs, as between
solicitor and client, where the estate is insufficient for the pay-
ment of legacies; provided it is sufficient for the payment of
debts: Re Havey, 26 Ch.D. 179. Where the estate is sufficient
for payment of costs in full the trustees are entitled to an order
for payment of their costs: Dodds v. Tuke, 25 Ch.D. 617.

The costs of plaintiffs and defendants in an administration
action, are, in so far as the personal estate and residuary real
estate proves insufficient to satisfy such costs, payable out of
specifically devised real estate in proportion to their value: Re
Price, 31 Ch.D. 485.

A trustee or executor who has been guilty of no misconduct
in defending or prosecuting the action is entitled to have his
solicitor’s costs paid out of the estate. The costs to be as
between solictor and client: Re Love, 29 Ch.D. 348.

Costs occasioned by unnecessary and scandalous matter in
pleadings and affidavits will, as a rule, be ordered to be paid by
the party offending, as between solicitor and client: Christie v.
Christie, 8 Ch.D. 899; Rubry v. Grant, 13 Eq. 443.

Where it can be shown, that the commission provided by the
above rule would be clearly inadequate, the judge has power to
order the costs to be taxed. It would also appear, that where
the commission is more than sufficient to remunerate the solicitor
for the work done, the judge has power to order the costs to be
taxed,

In an administration action which was commenced by writ,
and not by notice, as provided, upon taxation only such costs
can be taxed, as would have been taxed had he taken his proceed-
ings in the proper manner. The defendant claimed to tax and
set off the additional costs incurred by reason of the less
expensive procedure not being adopted. He did not in the
action object to the procedure adopted. It was held that the
defendant’s additional costs had not been occasioned by reason
of the plaintiff’s improper procedure: Moon v. Caldwell, 15
P.R. 159.

In administration proceedings as the amount of the creditor
costs are generally small, it is usual to allow a lump sum to the
creditors entitled to costs. In case of deficiency of assets, the
costs of creditors’ proving claims, are to be added to their debts;
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and such costs are not entitled to be paid in priority to the debts:
Re &tna Insurance Co., 17 Gr, 160. In Ryan v. Fish, 4 O.R.
335, a lump sum for eosts was awarded to the plaintiff in an
action for damages.

If it can be shown that an executor brought an action

unnecessarily, he will not be allowed any commission: Graham
v. Robson, 17 Gr. 318.

Where two or more actions of proceedings are instituted for
administration, or partition, or sale, all or any of the costs of any
action, or proceeding which has been unnecessarily prosecuted,
may be disallowed: O.R. 1147. See Re 4tna Insurance Co.,
17 Gr. 160; Gorham v. Gorham, 17 Gr. 386,

If instead of applying for a judgment, on notice, the plaintiff
unnecessarily issues a writ of summons for administration, he
will not be entitled to extra costs thereby occasioned, and such
costs cannot be recovered even as between solicitor and client:
Sovereign v. Sovereign, 15 Gr. 559; Allenby v. Weir, 13 P.R.
403; Re Idington, 8 P.R. 566.

Upon an appeal from taxation of costs as between solicitor
and client where the solicitor was disallowed the additional cost
occasioned, by bringing an action on behalf of their client for
administration, when the proper and least expensive practice
would have been to have made a summary application. Robert-
son, J., affirmed the decision of the taxing officer: dllenby v.
Weir, 13 P.R. 403. See also, 14 P.R. 227.

Where the administrators of an estate of a deceased assignee
for creditors, defended in good faith an action, brought by his
successor in the trust to recover damages for breach of trust,
committed by the intestate and being unsuccessful, were obliged
to pay the plaintiff’s costs and those of their own solicitors, they
were held entitled to credit for these payments on passing their
accounts.

Where it is plain, that a dispute can be settled only by
litigation, it is not necessary for a trustee to ask the advice of
the Court before defending.

Judgment of the Surrogate Court of Grey reversed: /n re
Williams, 22 A.R. 196.

ADMISSIONS,

Ontario Rule 269 is as follows:—Each party shall admit
such of the material allegations contained in the statement of
claim or defence of the opposite party as are true, or he may
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ADMISSIONS. [ ] 9

give notice by his own statement or otherwise, if he admits for
the purpose of the action of the truth generally, or any part of
the case stated or referred to in the statement of claim or
defence of the opposite or any other party. In Alexander v.
School Trustees of Gloucester, 11 P.R. 157, it was held that a
party was not bound by admissions made by an opposite party
on his examination for discovery and that he could properly tax
the costs of procuring the attendance of a witness to establish
what was admitted by the opposite party on his examination
for discovery.

British Columbia Rule 299 makes a similar provision for
admissions in pleading.

Manitoba Rule 283 provides for admissions of allegations
in statement of defence. As to the manner of making admis-
sions see Rule 299.

Ontario Rule 527 is as follows:—A party may be called
upon by the other party to admit any document, saving all
just exceptions, by a notice to admit which may be according to
form No. 63. This notice must be given a reasonable time
before trial: Cary v. Cumberland, 1 P.R. 140. When notice
has been given and the trial adjourned the notice will hold
good for the subsequent trial: Wilson v. Baird, 19 U.C.C.P. 98.

See Manitoba Rules 507, 508 and 509, British Columbia
Rule 300. Costs occasioned by not admitting are governed by
Ontario Rule 1149.

The Nova Scotia Rules in reference to admissions are as
follows:—Any party to a cause or matter may give notice, by
his pleading, or otherwise in writing, that he admits the truth
of the whole or any part of the case of any other party. (E. 371).

Either party may call upon the other party to admit any
document, saving all just exceptions; and in case of refusal or
neglect to admit, after such notice, the costs of proving any
such document shall be paid by the party so neglecting or
refusing, whatever the result of the cause or matter may be,
unless at the trial or hearing the court or a judge shall certify
that the refusal to admit was reasonable ; and no costs of prov-
ing any document shall be allowed unless such notice is given,
except where the omission to give the notice is, in the opinion
of the taxing authority, a saving of expense. (E. 372.)

A notice to admit doecuments shall be in the form No. 11 in

appendix B, with such variations as circumstances require.
(E. 373.)
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Any party may,bynotice in writing,at any time not later than
seven days before the day for which notice of trial has been
given, call on any other party to admit for the purposes of the
cause, matter, or issue only, any specific fact or facts mentioned
in such notice. And in case of refusal or neglect to admit the
same within six days after service of such notice, or within
such further time as may be allowed by the court or a judge,
the costs of proving such fact or facts shall be paid by the
party so neglecting or refusing, whatever the result of the
cause, matter, or issue may be, unless at the trial or hearing
the court or a judge certifies that the refusal to admit was
reasonable, or unless the court or a judge at any time other-
wise orders or directs: Provided that any admission made in
pursuance of such notice is to be deemed to be made only for
the purposes of the particular cause, matter, or issue, and not as
an admission to be used against the party on any other
occasion, or in favour of any person other than the party
giving the notice: Provided also that the court or a judge
may at any time allow any party to amend or withdraw any
admission so made on such terms as are just. (E. 374.)

When anything in the course of an action or reference which
ought to have been admitted has not been admitted, the party
who neglects, or refuses to make the admission, may be ordered
to pay the costs occasioned by his neglect or refusal. See
Ontario Rule 1149. See Manitoba Rule 940; British Columbia
Rule 300.

Unless the omission to give a notice to admit is a saving of
expense, the costs of proving a document where a notice to
admit was not given will not be allowed. See Ontario Rules 1150
and 616, also Neville v. Mathewman (1894), 3 Ch. 345; Nutter
v. Holland (1894), 3 Ch. 408; Warner v. Davies, 79 L. T. Jour.
136; Jenkins v. Davies, 1 Ch.D. 696; Thorp v. Holdsworth, 3
Ch.D. 640; Gillett v. Ker, 24 W.R. 428; The Naples, 35 W.R.
59; Trust and Loan Co. v. Hill, 9 P.R. 8; Taylor v. Cook, 11
P.R. 60; Henebery v. Turner, 2 O.R. 281; McGillicuddy v.
MeCarthy, 7 CLT. 165; MeBean v. McBean, 11 P.R. 429;
MeMillan v. Australian, 76 L'T. 182,

In an administration action, commenced by writ, the plaintiff
was allowed upon taxation, only such costs as would have been
taxed had he begun his proceedings by a summary application
under Ontario Rule 965. The defendant claimed to have taxed
to him and set off his additional costs incurred by reason of the
less expensive procedure not having been adopted. He had not
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ADVERTISEMENT OF SALE.

in the action admitted the right of the plaintiff to an account,
but had pleaded a release, and had not objected to the procedure
adopted:—

Held, that the defendant’s additional costs had not been
incurred by reason of the plaintifi’s improper or unnecessary
proceedings, but by his own conduet in not admitting the right
to an account and in not objecting to the plaintiff’s manner of
proceeding at the earliest possible stage; and the case therefore
did not come within Rule 1195.

Semble, it would have been proper to raise the question at
the hearing; but the taxing officer had jurisdiction under Rule
1195, without an order, to “look into” it: Moon v. Caldwell, 15
P.R. 159.

ADVERTISMENT OF SALE.
On account of the advertisment being improperly drawn
through the neglect of the party having the conduct of the sale
it became necessary to have the advertisment referred back to
the Master; it was held that the additional costs incurred must
be paid by the party having the conduct of the sale: Heward v.
Ridout, 1 Chy. Ch. 244.

AFFIDAVITS.

In reference to scandalous and impertinent matter in affi-
davits, the following is the Ontario Rule applicable (Rule 296).

If upon hearing a case, or matter, the court is of opinion
that any pleading, petition, or affidavit, or any part of a pleading,
petition, or affidavit, is scandalous, the court may order the
pleading, petition, or affidavit to be taken off the file and may
direct the scandalous matter to be expunged, and may give such
directions as to costs, as may seem just. The court has also
jurisdiction to order the affidavit to be taken off the file for
prolixity. See Hill v. Hart-Davies, 26 Ch. D. 470; Millington
v. Loring, 6 Q.B.D. 190; Cashin v. Craddock, 3 Ch.D. 376;
Coddard v. Parr, 24 L. J. Chy. 783; Brock v. Tew, 18 P.R. 30.

See Manitoba Rule 316 which makes the same provisions
in reference to scandalous matter in affidavits, also British
Colwmbia Rule }12.

Where affidavits are filed, and used on a motion, it is
necessary to state the fact in the order made when the motion

is disposed of, otherwise on the taxation of costs, the costs of
preparing the affidavits will be disallowed: Stephens v. Lord
Newborough, 11 Beav. 403; Stuart v. Greenall, 13 Price 755.
See cases cited above,
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Where the plaintiff’s solicitor made six affidavits on production
it was held that he was only entitled to the costs of preparing
one affidavit, with extra folios for all additional matter in the
subsequent affidavits: Baldwin v. McQuire, 16 P.R. 248; 15 P.R.
305, See also Boulton v. McNaughton, 1 Chy. Ch. 216.

An order for security for costs cannot be obtained under sec.
71 of the Common Law Procedure Act R.S.0. (1877) ch. 50,
upon an affidavit made by the defendant’s attorney. That
section required the affidavits to be made by the defendant
personally. An application made upon the affidavit of the
solicitor of defendants, a corporation was therefore refused:
Martin qui tam v. Consolidated Bank, 45 Q.B. 163. See
Hollingsworth v. Hollingsworth, 10 P.R. 58 & 355.

When there are several deponents to be sworn, or it is
necessary for the purpose of any of the affidavit being sworn,
to go to a distance, or to employ an agent, such reasonable
allowance may be made as the taxing authority in his discretion
thinks fit. See Nova Scotia Rule.

The allowances for instructions and drawing an affidavit in
answer to interrogatories, include all attendance on the deponent
to settle and read over. See Nova Scotia Rule.

No instructions can be allowed for an ordinary affidavit of
disbursements. In order that instructions can be taxed for an
affidavit of disbursements the affidavit must be special ; such,
for example, as an affidavit accounting for the attendance of
and necessity for an expert witness or accounting for not
calling a witness, ete. See Boulton v. Switzer, 1 Chy. Ch. 83;
MeLean v. Evans, 3 P.R. 154; Horwick v. Rommney, 11 C.L.T. 329.

Where a party has been served with a subpcena and appoint-
ment for examination for discovery and has been paid conduct
money, it is necessary to make affidavit of service of the fact.
See McLean v. Bruce, 12 P.R. 602. See also Watson v. Ham,
1 Chy. Ch. 293.

In Robertson v. Robertson, 24 Gr. 55, the charge for pre-
paring an affidavit for disbursements was disallowed, because
the disbursments mentioned therein were disallowed on taxation.

Affidavits used on an application for increased counsel fees
at trial should not be allowed, as the proper officers have now
instructions to keep a record of each case tried, such record to
state, among other things, the names of the counsels engaged in
the case, time occupied by the trial and the number and names
of the witnesses sworn on each side.
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AFFIDAVITS, 13

All irrelevant and impertinent matter in an affidavit should
be disallowed. In addition, the party filing such an affidavit
lays himself open, though successful to be muleted for costs.
See Vanstaden v. Vanstaden, 10 P.R. 428; Corby v. Roblin, 5
C.LJ.O.S. 225; Sadler v. Smith, T P.R. 409. See cases cited
above. Jones v. Rimmer, 20 Ch.D. 1.

As to misdescription, see Bull v. Harper, 6 P.R. 52; and Re
Edwards v. Daniel, 62 L.T. 445.

As to master’s default, see Fraser v. Bens, 1 Chy. Ch. 71.

In Fisher v. Green, 2 C.L.J. (N.S.) 16, Wilson, J., made the
following remarks in reference to the use of superlative words
and offensive expression in affidavits:—*“I regret to find in
several instances lately that superlative words are used in
stating facts in affidavits. There could be no stronger expres-
sions of the very truth than that it is stated on oath. If less
certainty is intended the statement should be qualified. The
terms to which I object are: ‘I must positively swear, ete.” 1
cannot only show my disapproval of such language by refusing
to allow costs to be taxed for affidavits drawn in this style,
when costs are in my discretion.”

Affidavit of disbursements to be made by solicitor or his
clerk having management of cause, or the client.

An affidavit of disbursements shall be made by the solicitor
in the cause or matter, or some clerk having the management
thereof, or by the client. See Christopher v. Noxon, 10 P.R.
149; Dominion v. Stinson, 9 P.R. 177; Fryer v. Sturt, 16 C.B.
218; Re Solicitor, 9 C.LT. 35; Locan v. Kirk, 14 P.R. 130;
Rondot v. Monetary Times, 18 P.R. 141. See also Ontario
Rules 117} and 1177.

The affidavit shall set forth the sums paid to counsel, naming
them, and for what service, the names of the witnesses, their
places of abode, the places at which they were subpenaed, and
the distance which each such witness was necessarily obliged to
travel in order to attend the trial, and the sums paid to them,
and shall state that all such witnesses were necessary and
material for the client in the cause, or matter, that they did
attend and that they did not attend as witnesses in any other
cause (or otherwise as the case may be) and the number of days
which each witness was necessarily absent from home in order
to attend such trial. If a solicitor attends as a witness it shall
be stated whether or not he attended at the place of trial as
solicitor or witness in any other cause, and whether or not he
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had any other business there. The day on which the trial took
place shall be stated. Ontario Rule 1173. See Harding v.
Kunust, 15 P.R. 80; McLean v. Evans, 3 P.R. 154; Logan v.
Kirk, 14 P.R. 130.

ALIMONY ACTIONS.

In Ontario the costs in alimony actions are governed by
the following rules, viz.:

An application for costs in an alimony action shall not be
made until the time for delivering the defence has expired, and
costs shall not be ordered to be paid de die in diem by the
defendant, but only the amount of the cash disbursements,
actually and properly made by the plaintiff’s solicitor. Ontario
Rule 11}4.

Where the plaintiff in an alimony action fails to obtain a
judgment for alimony, no costs beyond the amount of the cash
disbursements actually and properly made by the plaintifi’s
solicitor shall be ordered to be paid by the defendant.  Ontario
Rule 1145.

In British Columbia, by Supreme Court Rules, 958 and 959
no costs are payable daily except disbursements, and if plaintitf
fails in his action, disbursements only are to be allowed.

In Manitoba Rules 936 and 937 govern the cost in alimony
action, and are practically the same as the Ontario Rules
dealing with the subject.

In an alimony action, which is compromised by the parties,
the plaintiff’s solicitor is not entitled to his costs from the
defendant as between solicitor and client, but is only entitled to
his cash disbursements: Ringrove v. Ringrove, 10 P.R. 209,
596; Leonard v. Leonard, 9 P.R. 450 over-ruled.

In Haffey v. Haffey, 7 P.R. 137, where an action for alimony
had been entered for trial, an adjournment was ordered until
the defendant paid to the plaintiff, a sum sufficient to pay the
plaintiff’s necessary witness fees.

Notwithstanding the provisions of Rule 1144 “that only
the amount of the cash disbursements actually and properly
made, by the plaintiff’s solicitor” a sum was ordered to be

paid by the defendant for prospective witness fees; the plain-
tiff’s solicitor giving his undertaking to account for all sums
not actually and properly disbursed: Stevenson v. Stevenson,
19 P.R. 48.
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Ontario Rule 1144, does not give the court authority to
make an order for payment to plaintiff’s solicitors by defendant
in an alimony action of any sum to cover counsel fees; unless
it can be shown that the counsel fees are to be paid to a
counsel other than the solicitor for the plaintiff, or the partner
of the solicitor: Gallagher v. Gallagher, 17 P.R. 575. See
also Magurn v. Magurn, 10 P.R. 570 : ITagram v. Ingram, 10
P.R. 569 Ferris v. Ferris, 70 O.R. 496. The Friedburg, 10
P.D. 112, As to the effect of the Married Woman's Property
Act on the costs in alimony actiont see Otway v. Otway, 59
LT. 153.

AMENDING PLEADINGS.

Either party may amend his pleadings at any time without
order, on filing written consent of the opposite party or solici-
tor; in either case application for leave to amend, may be made
to the court or judge or to the judge at the trial, and such
amendment may be allowed upon such terms as to costs or
otherwise, as may seem just.

By Ontario Rule 1130, the costs of amendment are in the
diseretion of the court or judge and are generally awarded to
the party not in default: Long v. Crossly, 13 Ch.D. 392.

The costs are sometimes reserved to follow the event and to
be disposed of when the merits are tried: Re Nobel's Explosive
Co. v. Jones, 17 Ch.D. 721,42 L.T. 754.

Where the amendments require the insertion of more than
two hundred words, or where the amendments are so numerous
that making them, in the copy filed and served, would make
the same difficult to read, a fresh copy must be filed and served.
Where this becomes necessary, the solicitor, if he is entitled to
costs of the amendment, is allowed ten cents per folio for each
amended copy served, and for a copy to file. He is not
entitled, however, to 20 cents a folio for drafting the whole
pleading, but is only entitled to charge for drafting the new
matter inserted at 20 cents per folio. See Ontario Rule 306
and Manitoba Rule 325.

As to amendments generally, see Ontario Rules 296 to 308
inclusive, and Manitoba Ruleg 316 to 327 inclusive.

The Nova Scotia rules in reference to amendment of plead-
ings are as follow :—

1. The court or a judge may, at any stage of the proceed-
ings, allow either party to alter or amend his indorsement, or
pleadings, in such manner and on such terms as may be just,
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and all such amendments shall be made as may be necessary for
the purpose of determining the real questions in controversy
between the parties. (E. 309.)

2. The plaintiff may, without any leave, amend his state-
ment of claim, whether endorsed on the writ or not, once at any
time before the expiration of the time limited for reply and
before replying, or, where no defence is delivered, at any time
before the expiration of four weeks from the appearance of the
defendant who has last appeared. (E. 310.)

3. A defendant who has set up any counter-claim or set-off
may, without any leave, amend such counter-claim or set-off at
any time before the expiration of the time allowed him for
answering the reply and before such answer, or in case there is
no reply, then at any time before the expiration of twenty-eight
days from defence. (K. 311.)

4. Where any party has amended his pleading under either
of the next two preceding rules, the opposite party may, within
eight days after the delivery to him of the amended pleading,
apply to the court or a judge to disallow the amendment, or
any part thereof, and the court or judge may, if satisfied that
the justice of the case requires it, disallow the same, or allow it
subject to such terms as to costs or otherwise as are just. (E.
312)

5. Where any party has amended his pleading under rules

2 or 3, the opposite party shall plead to the amended pleading,
or amend his pleading, within the time he then has to plead or
within eight days from the delivery of the amendment, which
ever shall last expire; and in case the opposite party has
pleaded before the delivery of the amendment, and does not
plead again or amend within the time above mentioned, he shall
be deemed to rely on his original pleading in answer to such
amendment. (E. 313.)

6. In all cases not provided for by the preceding rules of
this Order, application for leave to amend may be made by
either party to the court or a judge, or to the judge at the trial
of the action, and such amendment may be allowed upon such
terms as to costs or otherwise as are just. (E. 314.)

7. If a party who has obtained an order for leave to amend
does not amend accordingly within the time limited for that
purpose by the order, or if no time is thereby limited, then
within fourteen days from the date of the order, such order to
amend shall, on the expiration of such limited time as aforesaid,
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AMENDING PLEADINGS. 17

or of such fourteen days, as the case may be, become ipso fucto
void, unless the time is extended by the court or a judge. (E.
315.)

8. An indorsement or pleading may be amended by written
alterations in the copy which has been delivered, and by
additions on paper to be interleaved therewith if necessary.

(E. 316.)

9. Where any indorsement or pleading is amended, the
same, when amended, shall be marked with the date of the
order, if any, under which the same is so amended, and of the
day on which such amendment is made, in manner following,
viz.: “ Amended day of pursuant to order of
dated the day of S (E.317)

10. Where any indorsement or pleading is amended, such
amended document shall be delivered to the opposite party
within the time allowed for amending the same. (E. 318.)

11. Clerical mistakes in judgments or orders, or errors
arising therein from any accidental slip or omission, may at any
time be corrected by the court or a judge on motion or summons
without an appeal. (E. 319.)

12. The court or a judge may at any time, and on such
terms as to costs or otherwise as the court or judge may think
just, amend any defect or error in any proceedings, and all
necessary amendments shall be made for the purpose of deter-
mining the real question or issue raised by or depending on the
proceedings.  (E. 320.)

13. The costs of and occasioned by any amendment made
pursuant to Rules 2 and 3 of this Order shall be borne by the
party making the same, unless the court or a judge otherwise
orders. (E. 321.)

14. In appeals brought before it, the court shall have all
the powers and duties in reference to the amendment of
proceedings which the court has in causes originating therein.
(1882, ch. 2, Rule 8.)

The court or a judge may at any stage of the proceedings
order to be struck out or amended any matter in any indorse-
ment or pleading which may be unnecessary or scandalous, or
which may tend to prejudice, embarrass, or delay the fair trial
of the action ; and may in any such case, if they or he thinks
fit, order the costs of the application to be paid as between
solicitor and client. (E. 223.)
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The British Columbia rules as to amendments are the same
as Nova Scotia.

Where it becomes necessary for a party to amend his own
pleadings it is the general rule that he must pay all costs of
.amendments, or occasioned by amendment.

Where the plaintiff’ has obtained an order allowing him to
amend on payment of costs, the costs should be paid before
any further proceedings are taken; otherwise the defendant
can obtain a stay of proceedings until the costs are paid, and if
the costs are not paid within a reasonable time, can have the
plaintift’s action dismissed : White v. Bourgie, 26 O.R. 312.

As to costs of striking out scandalous matter in any plead-
ing: See Ex parte Thorp, 1 Ves. 394; Ex parte Simpson, 15
Ves. 476. Costs are, as a general rule, ordered to be paid as
between solicitor and client. See cases cited above, and also Ex
parte Porter, 2 M. & Ayr. 220; Rattary v. George, 16 Ves. 232 ;
Manitoba Rules, 319 and 320 ; McKay v. McKay, 2 Thom 75
(Nova Scotia).

The British Columbia Rule as to amendments by plaintiff' is
as follows :

“ Where the defendant is directed to pay to the defendant
the costs of the cause, the costs occasioned to a defendant by
any amendment of the plaintiff’s pleadings shall be deemed to
be part of such defendant’s costs in the cause (except as to any
amendment which shall appear to have been rendered necessary
by the default of such defendant); but there shall be deducted
from such costs any sum which may have been paid by the
plaintiff according to the course of the court at the time of any
amendment”: British Columbia Rule, 783.

APPEAL AS TO COSTS AND APPEAL PROCEEDINGS
GENERALLY.

The effect of Ontario Rule 1120, combined with sec. 72 of
the Ontario Judicature Act, is that, except in cases of trustees,
mortgagees, or other persons having any right to costs out of a
particular estate or fund, etc., or where the judge has clearly
proceeded on a wrong principle, there will be no appeal allowed,
in respect of costs, without leave, sec. 72 of the Onrtario Judica-
ture Act having prohibited all appeals in respect of costs, which
are left to the diseretion of the court: Young v. Thomas (1892),
2 Ch. 187 ; McCausland v. Quebec Fire Imsurance Co., 25 O.R.
330 : Wellbanks v. Conger, 12 P.R. 448.
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APPEAL AS TO COSTS. 19

Appeals as to costs are regulated by sec. 72 of the Ontario
Judicature Act, as above stated, which is as follows:

“No order made by the High Court, or any judge thereof,
upon consent of parties, or as to costs only, which by law are
left to the discretion of the court, shall be subject to any appeal
except by leave of the court or a judge making such order.
See Re Mills, 34 Ch. D. 24 ; Re Fisher (1894), 1 Ch. 450.

In an action where the plaintiff' recovers judgment for costs
only against the defendant, but no further relief is given him,
an appeal from this judgment by the defendant is not an appeal
as to costs within this section : Fleming v. Toronto, 19 O.A.R.
318,

Where a court has ordered a solicitor, to personally pay the
costs, on account of some misconduct or negligence on his part,
an appeal will lie on the question whether there has been
negligence or misconduct: Re Bradford, 15 Q.B.D. 635 ;
Mahon v. Gammon, 4 R. & G. 232, Nova Scotia; Elliot v.
Ladds, 2 Old. 170, Nova Scotia.

In Moir v. Huntingdon, 19 S.C.R. 363 it was held that as
the only matter in dispute between the parties was a mere
question of costs, the court would not entertain the appeal.
This was an action to quash a by-law of the defendant corpor-
ation. The court refused to quash the by-law. After their
refusal the by-law was repealed and the plaintiffs appealed to
the Supreme Court of Canada with the above result.

Where the trial judge awards costs on an erronous principle,
an appeal will lie to a Divisional Court from the trial judge’s
order for costs: McCousland v. Quebec Fire Ins. Co., 25
O.R. 330.

The plaintiff brought a County Court action against the
defendant to recover $140 balance alleged to be due from the
defendant for the sale of a chattel.

The defendant paid into court the sum of $95 in full which
the plaintiff accepted in due course.  On the application of the
defendant the judge of the County Court made a summary
order, allowing the defendant to set off’ his costs, on the County
Court scale, in the excess of such costs as he would have
incurred if the action had been brought in the Division Court,
against the costs of the plaintiffs and the order gave the
defendant liberty to enter judgment and issue execution for the
excess, if any, of the defendant over the above costs of the
plaintiff.




20 PRINCIPLES OF THE LAW OF COSTS,

It was held that the plaintifft was entitled to costs on the
County Court scale irrespective of the amount paid into court,
and accepted by him in full of his claim. The plaintiff being
entitled to his costs on the County Court scale by the provi-
sion of Ontario Rule }25 they were not subject to the diseretion
of the judge as Rule 425 is not qualified by Ontario Rule 1130,
Under section 52 R.S.0. ch. 55 (The County Court Act) as a
judge’s order was in its nature final, an appeal would lie:
Babeoek v. Standish, 19 P.R. 195. See Bank of London v.
Guarantee Co. 12 P.R. 499 ; Spencer v. Watts, 67 LT.R. 711;
Davis v. National, 16 P.R. 119,

In a test case, where special leave was given to the appel-
lant under special circumstances, notwithstanding the small
amount at stake, costs of both parties of an appeal to the
Judical Committee of the Privy Council were directed to be
paid by the appellant who was successful in the appeal: Forget
v. Ostigny (1895), A.C. 318, See also Florence v. Mallinson,
65 L.T. 354 ; American Tobaceo Co. v. Guest (1892), 1 Ch. 630,

An action by an architect to recover $600 for professional
services was, by consent, referred for trial to an official referee,
who reported that the plaintiff was entitled to recover $397.
The defendant had, before the action, tendered $325 and had
paid that amount into court with his defence. The defendant
appealed from the report, and the plaintiff’ also appealed after
the defendant’s appeal had been set down. Both appeals were
dismissed with costs. A further appeal by the defendant to
the Court of Appeal was also dismissed:— Held, upon appeal
from taxation of costs, that the plaintiff’ was entitled to tax a
counsel fee upon the trial before the referee, the amount of
which would not be reviewed, and also a fee for counsel advis-
ing on evidence, Re Robinson, 16 Ont. P.R. 428, distinguished;
Held, also, that the defendant was not entitled to tax as part of
his costs of the plaintitf’s appeal from the report the amount
paid for a copy of the evidence taken before the referee, which
was required by the defendant for his own appeal: Denison v.
Woods, 18 Ont. P.R. 328,

The defendant employed the plaintiffs as his brokers to sell
on his account 200 shares of a certain stock at a named price,
the plaintiffs understanding that in event of loss the defendant’s
liability should not exceed $200. The contract involved the
making by the plaintiffs of a contract for the future delivery
of the shares at the prices named, and their acquiring the stock
when it became necessary by the rules of the exchange to
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complete the transaction. In an action upon this contract the
plaintiffs recovered $200 and interest:— Held (Falconbridge, J.,
dissenting), that the amount of $200 recovered was ascertained
by the act of the parties within the meaning of sec. 23 (2) of
the County Courts Act, R.S.0. ch. 55, and therefore recoverable
in a County Court: Thompson v. Pearson, 18 Ont. P.R. 420,
reversing 18 Ont. P.R. 308,

Costs of an arbitration incurred by a party thereto, if
untaxed, do not form a liquidated amount, and cannot be the
subject of a special indorsement upon a writ of summons:
Huyck v. Wilson, 18 Ont. P.R. 44.

On an application for a direction to the Master as to the
scale on which the costs of an action in the Queen’s Bench
under the former practice should be taxed, so far as the record
shewed the action appeared to be within the jurisdiction of the
County Court,and no certificate for costs on the Queen’s Bench
scale had been granted by the trial judge, but the plaintiff con-
tended that the action was really one for the balance of an
unsettled account, exceeding in the whole $400, and, therefore,
beyond the jurisdiction of a County Court:—Held, that, in the
absence of such a certificate, the record alone and not the
evidence should be looked at, and that, under sec. 62 of the
A.J. Act, RSM, ch. 1, only County Court costs should
be allowed to the plaintiff, and the defendant was entitled
to set off the difference in his costs of defence, between
Queen's Bench and County Court scales. Miller v. Beaver
Mutual Fire Insurance Co., 15 U,C.C.P. 75, followed: Allan v.
Clougher, 12 Man. R. 325.

In an action for libel the defendants in support of their
defence of justification obtained a commission and had the
evidence of certain witnesses out of the jurisdiction taken
thereunder for use at the trial. The evidence, however, was
not used, owing to the plaintiff being called as a witness by the
defendants and admitting substantially what was stated by the
witnesses in their depositions before the commissioner:—Held,
that the defendants, having obtained judgment in their favour
with costs, were entitled to tax against the plaintiff the costs of
executing the commission, the taking of the evidence having
been, under the circumstances, not unreasonable, and the fact
that it was not used not being sufficient to deprive the defen-
dants of the costs of it. The practice is not to interfere upon
appeal with the discretion of a taxing officer as to the quantum
of a counsel fee: Rondot v. Monetary Times Printing Co., of
Canada, 18 Ont. P.R. 141.
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Under 0. 63, R. 1., before taxing costs the party taxing is
required to give one day’s notice to the opposite party.

Under 0. 62, R. 13, before taxing costs accruing in Halifax
“one day's notice . . . shall be given by the solicitor of the
party whose costs are to be taxed to the other party or his
solicitor, ete.”:— Held, that the words “one day” are not to be
read as meaning “one clear day”; and, Semble, that notice given
at any time up to seven o'clock of the evening of the day before
the day for which the notice is given would be sufficient:
Barrowman v. Fader, 31 N.S.R. 29,

Held, that on an appeal from a Court of Revision to a Board
of three County Judges, the only costs that can be ordered to
be paid to a successful appellant are witness fees, on the Division
Court scale, and the per diem allowance to the two outside
judges: In re Toronto Electric Lu]ld Co. und Canadian Pacific
R.W. Co., 34 C.LJ. 791.

Costs taxed before the tuxmg officer were retaxed before a
judge of the court, after notice in writing pursuant to the
provisions of 0. 63, R. 2.7 (Acts of 1893, appendix):—Held, that
the right of appeal was retained by the Act creating the office
of Taxing Master, Acts of 1885, ch. 36:—Held, that the court
would not interfere with the retaxation unless some very gross
error had been committed, violating well-settled principles of
taxations of costs:— Held, that, on retaxation, a judge, under the
provisions of the rule, has the fullest diseretions as to items, and
having acted within his powers, and it not being shown that the
retaxation proceeded upon any wrong principle, that the appeal
must be dismissed with costs. It was brought to the notice of
the court that the taxing officer limited the costs of retaxation
to his own fees, and refused the costs of the application before
the judge:—Held, that he erred in doing so, the party succeeding
being entitled to all necessary costs incurred in obtaining the
results arrived at: Palgrave Gold Mining Company v. MeMillan,
31 N.S.R. 198.

An appeal from the taxing officer's taxation of costs in the
Court of Appeal is to a judge of the High Court not to the
Court of Appeal: Petrie v. Guelph Lumber Co., 10 Ont. P. R.
600, applied and followed.  Where plaintiff recovered judgment
in the High Court for a sum within the jurisdiction of the County
Court, and was allowed costs on the County Court scale only,
with the usual set-off to the defendant, and the defendant’s
appeal from the judgment to the Court of Appeal was dismissed
with costs:— Held, that the Court of Appeal having ordered the
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APPEAL AS TO COSTS.

defendant to pay the costs of the appeal generally, without any
limitations as to scale or amount, and there being only one tariff
of fees payable upon appeals form the High Court, that tariff
must govern the allowance of costs under the judgment of the
Court of Appeal: Holmes v. Braedy, 18 Ont. P. R. 79.

The plaintiff at a trial in the High Court obtained a judg-
ment for damages and costs.  On appeal by the defendants to
the Court of Appeal the appeal was dismissed with costs. The
defendant then appealed to the Supreme Court of Canada and
gave the security required by see. 46 of Supreme and Exchequer
Courts Aet but no other security. The plaintiff thereupon made:
an application for payment out of court to them of the sum of
$200 paid into court by the defendants, as security for the costs
of their appeal to the Court of Appeal.

It was held that proceedings to enforce the plaintiff’s High
Court judgment was not stayed and that the court was not
bound to pay out to the plaintiff the sum paid in by the defend-
ants; the judgment of the Court of Appeal being stayed pending
the result of the appeal to the Supreme Court as the Supreme
Court might reverse the judgment, and for that reason the
money should not be paid to the plaintiff, unless the plaintiff’s
solicitor would undertake to repay the money in the event of the
Supreme Court reversing the judgment of the Court of Appeal:
Rombough v. Balch, 19 P.R. 123,

No security for costs is required on a motion or appeal to the
Divisional Court. This is under the provisions of Ontario Rule
825, See also 58 V.C. 12,sec. 77.  Where the plaintiff however
has acquired a foreign domicile, after a judgment of dismissing
his action without costs, appeals to the Divisional Court the
defendant is entitled to security and can obtain an order for
security: Tanner v. Weiland, 19 P.R. 149; Arnold v. Tuyl, 30
O.R. 663, distinguished.

In an ejectment action where the plaintiff claims several
parcels of land, and established his title to some and failed to
do so to others, the judge at the trial ordered each party to pay
his own costs. This order was set aside by the Court of Appeal

on the ground that directing each party to pay his own costs
was not an exercise of discretion in its legal sense. The court
expressed its approval of the judgment of Sir George Jessel in
Cooper v. Whattingham, Ch. D. 15, 501. The judge should
have given judgment for the plaintiff with costs for the portion
of land as to which he was successful, and judgment for the
defendant for the balance with costs. This judgment would

¥
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entitle the plaintiff to the costs of the cause, including the costs
of proving his title to the land as to which he succeeded, and
the defendant only to the costs occasioned by the plaintiff
having claimed more than he was able to prove his title to:
Jones v. Curling, 13 Q.B.D. (C.A.) 262.

Under the power given by Ontario Rule 826, security for
costs of an appeal to the Court of Appeal was dispensed with
where it appeared that the appellant was an infant suing by a
next friend, and unable on account of poverty to procure
security. It was also shown, that her action was dismissed at
the trial, the judge following a reported decision of the Divi-
sional Court, with which decision the appellant would be met if
she appealed to that court—which court, of course, she could
appeal to without giving security. Moss, J.A., in giving
judgment, stated, after referring to the fact that unless the
Rule was relaxed the plaintiff would be deprived of an appeal :
“In view of this, and considering that the plaintiff is an infant
—one of a class usually considered privileged as suitors—I
think she ought to be relieved of her present difficulty to the
extent of placing her in the same position, with respect to
security, as if she were appealing to a Divisional Court. In
doing this I do not consider I am running counter to any
previous decision.” The costs of the application were made
costs in the appeal : See Sherlock v. Powell, 18 P.R. 812;
Roberts v. Coughlin, 18 P.R. 94; Thuresson v. Thuresson, 18
P.R. 414; and Fahey v. Jepheott, O.L.R. 1901, Vol. 1, 198.

Where the respondent’s solicitor refused, except upon terms
more stringent than the court would impose, to extend the time
for delivery by the appellant, of the appellant’s reasons for
appeal and the draft appeal case, and the appellant refused to
accept the respondent’s terms, but moved before a judge of the
Court of Appeal and obtained an order extending the time, the
costs of the motion made necessary by respondent’s refusal to
extend the time were made costs to the appellant on the appeal:
MeGuire v. Corby, O.L.R. 1901, Vol. 1, 590.

Where an application for an extension of time for filing and
serving notice of appeal and serving the appeal case (Ontario
Rules 799 and 801) was made to the respondent’s solicitor, and
was, in the opinion of the judge who heard a motion to extend
the time provided by the Rules, unreasonably refused, an order
was made extending the time, and the execution was stayed ;

without costs to the respondent: Bodine v. Howe, O.L.R. 1901,
Vol. 1, 208.
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The taxation of a mortgagee's costs of proceedings under
the power of sale in a mortgage, under R.S.0. 1897, ch. 121,
sec. 30, is not subject to appeal : Re Vanluven and Walker, 19
P.R. 216.

Where the Appellate Court refused to make an order for
the payment of an executor out of the estate in litigation, the
court of the first instance has no power to make any such
order: Purcell v. Bergin, 16 P.R. 301.

The judges follow the rules of the Court of Chancery in
reference to the costs of appeals from a Master's report, and
allow the costs to follow the event: Downey v. Roaf, 6 P.R. 89.
See also Chapman v. Newell, 14 P.R. 208 ; Ross v. White, 71
L.T. 277.

The word “Event” is to be understood distributively, where
some of the grounds of appeal are allowed with costs and others
disallowed with costs according to the principle laid down in
Bank of Hamilton v. Ryan, 13 Gr. 204, the appellant is entitled
to all costs of the appeal which are exclusively applicable to the
objections allowed and to a proportionate share of those costs
common to all the objections, according to the number of really
distinet grounds of appeal on which he succeeds. See also
Trinity College v. Hill, 8 O.R. 286; Ferguson v. Frontenae, 21
Gr. 188.

On an appeal to the Court of Appeal of Ontario, where the
court is equally divided, the judgment appealed from is affirmed,
and as a general rule with costs: Long v. Hancock, 12 O.A.R.
156. In the Supreme Court of Canada however the practice in
such a case is to give no costs to either party. See also Whiting
v. Hovey, 12 Ont. A. R. 119; Poulin v. Quebee, 9 S.C.R. 185;
Re Stanstead Election, 20 S.C.R. 12; Mills v. Hawmilton, 17
P.R. 74.

Under sec. 41, and sec. 42 of the Mechanics’ and Wage
Earners’ Lien Act, R.S.0. 1897, ch. 153, the costs of an action
under the Act, are limited to twenty-five per cent. of the judgment,
besides actual cash disbursements. This provision does not apply
to the costs of an appeal from the decision of a judge trying the
action: Gearing v. Robinson, 19 P.R. 192,

An appeal, will not lie to the Supreme Court of Canada, in
respect to costs alone, unless the appeal involves a matter of
principle, in which the party appealing has an interest in having
reversed, and which affects the costs: Awrchibald v. DelLisle, 25
S.C.R. 1; Baker v. DeLisle, 25 S.C.R. 1; Mowatt v. DeLisle, 25
S.CR. 1.
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26 PRINCIPLES OF THE LAW OF COSTS.

Even though there may be jurisdiction to entertain an appeal
in order to avoid expense, the Supreme Court of Canada, will
when possible quash an appeal involving a question of costs
only: Schlomann v. Dowker, 30 Can. S, C. R. 323.

At the trial the defendant obtained an order for the inspec-
tion of a vein in the plaintiff’s claim upon the statement made
that the vein was a continuation of a vein, the apex of which
was within the limits of their own claim. The plaintiffs
asked for an adjournment with a view of inspecting their own
property and if possible rebutting the defendant’s claim and an
adjournment was allowed, but on terms viz: that all costs
occasioned thereby should be borne by the plaintiffs in any event.
On appeal from this ruling it was held, that such costs should
abide the result of the issue to which the inspection related:
Iron Mask v. Centre Star, 7 B.C.R. 66.

No costs allowed where parties fail in substantial points, on
appeal. See Re Estate of MeRae, 26 N.S.R. 214, also Hart v.
The Boston Marine Insurance Co., 26 N.S.R. 427.

The plaintiffs claimed a farm, a portion of the estate of their
father under an executory devise over to them in his will, after
the life estate of their brother. The defendants were the execu-
tors of the will of the brother’s grantee, and were in possession
of the farm, asserting that their grantor’s estate was in fee. The
plaintiffs claimed, in the alternative, as two of the heirs at law
of their brother, upon the ground that the conveyance to the
defendants’ testator was void, for mental incapacity and fraud.
The plaintifts succeeded upon their first contention, and were
awarded possession of the farm subject to payment for the
defendants’ improvements, less the rents received by them:—
Held, that, as the whole estate of the original testator was not
before the court, nor the executors, nor all the persons represent-
ing that estate, it was impossible to give costs out of it in the
ordinary sense, and an appeal lay from the judgment of the
High Court ordering the costs to be paid out of the farm in
question, which was wrong in principle. The costs should be
disposed of in the manner mentioned in the judgment, as in an
ordinary action for the recovery of land, in which the plaintiffs
had succeeded subject to a claim for and a balance found due to
the defendants for the improvements under mistake of title:
Crawford v. Broddy, 18 Ont. P. R. 233.

Where the judgment of the High Court was against a
defendant and he is appealing to the Court of Appeal; he is not
entitled to an order requiring the plaintiff to give security for costs:
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APPEAL AS TO COSTS. 27

Where the defendants would have been entitled to such an order
at the commencement of the action, but did not take it because
it should be set aside owing to the plaintiff, though resident out
of the jurisdiction, owning property within it, an application
after judgment, upon the ground that the plaintiff had ceased
to own property within the jurisdiction, was refused by a judge
of the Court of Appeal: Exchange Bank v. Barnes, 11 Ont. P, R.
11, followed; Small v. Henderson, 18 Ont. P. R. 314,

That an appeal, as to costs, may sometimes be entertained,
although there be no other question raised on the appeal ; as
where the giving or withholding of costs is not wholly disere-
tionary, as in the case of a trustee guilty of no misconduct:
Taylor v. Dowlen, LR. Ch. 697; Re Hoskins, 6 Ch. D. 281 ;
Farrow v. Austin, 18 Ch. D. 58; Re Knight's Will, 26 Ch. D.
82; or where the appellant raises some other ground of appeal,
not merely colourable, although he does not succeed in it :
Atty.-Gen. v. Butcher, 4 Russ. 180 ; Fitzgibbon v. Scanlan, 1
Dow 261; Scarry v. Wilson, 13 Man. R. 216.

A settlement of an alimony action after judgment for
permanent alimony, upon which writs of execution were in the
sheriff’s hands, was effected between the parties without the
intervention of the solicitors on the record. To carry out the
settlement a third solicitor was instructed to withdraw the
writs from the sheriff’s hands, which he did without paying the
costs of the plaintiff’s solicitor, which he knew were unpaid.
There was no collusion or actual fraud against the plaintiff’s
solicitor proved. Held, per Ferguson, J., that the plaintiff’s
solicitor had control of the writs in the sherifi’s hands to the
extent of his unpaid and taxable costs, and that he was entitled
to have the writs replaced, or new writs placed in the sheriff’s
hands, at the expense of the solicitor who withdrew them and
the plaintiff, or to an order directly against the defendant for
payment of his unpaid taxable costs, and for the costs of the
motion against the plaintift’ and the solicitor who withdrew the
writs : but that he was not entitled to an order for payment of
his unpaid costs by the solicitor of the sheriff. This judgment
was affirmed by the Chancery Division, with this variation that
the solicitor who withdrew the writs was relieved from the
payment of costs: Friedrich v. Friedrich, 10 P.R. 308, 546.
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County Courts Act.

R.S. Man,, ch. 33, secs. 308, 310—Reducing amount of verdict
—Appeal.

A County Court judge has jurisdiction under sec. 308 of the
R.S.M.,, ch. 33, to reduce the amount of the verdict.

The respondent in a County Court appeal eannot, without
entering a cross-appeal, have any relief against the verdict
appealed from: Cline v. Cross, 12 Man. R. 442

It was never intended that the Supreme Court of Canada
should interfere in matters respecting the admission of attorneys
and barristers in the several provinces: In re Cahan, 21 S.C.R.
100.

A plaintiff who has obtained judgment in his favour, which
has been affirmed on appeal to the full court, is entitled to have
paid out to him the money he had paid into court as security
for costs, notwithstanding an appeal by defendant to the
Supreme Court of Canada: Hamill v. Lilley, 56 LT.N.S. 620,
and Marsh v. Webb, 15 Ont. Pr. 64, followed ; The Agricultural
Ins. Co. v. Sargent, 16 Ont. Pr. 397, distinguished; Day v.
Rutledge, 12 Man. R. 309.

Omitting to give notice of a preliminary objection to an
appeal is not sufficient ground for depriving a respondent, who
succeeds in dismissing the appeal thereon, of his costs: Tolle-
mache v. Hobson, 5 B.C.R. 223.

A foreign corporation, appealing to the full court from a
judgment against it at the trial, cannot be ordered to give
security for payment of the costs of the action found against it,
by the judgment appealed from, as well as security for the costs
of the appeal: Nelson and Fort Sheppard Railway Co. v. Jerry,
5 B.C.R. 166.

The costs of an application to the Master in Chambers
under Ontario Rule 1219, to change the place of trial in a
County Court action, should be taxed on the County Court
scale, but the costs of an appeal, in the same matter from the
Master’s order to a judge in Chambers and of a further appeal
to a Divisional Court, should be taxed on the High Court scale :
Re Hicks v. Mills, 18 Ont. P.R. 123.

The Exchequer Courts Act, 50 and 51 Viet., ch. 16, secs.
51-43 (D.); 54 and 55 Vict., ch. 26, sec. 8 (D.). On a motion
to quash an appeal where the respondents filed affidavits stat-
ing that the amount in controversy was less than the amount
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APPEAL AS TO COSTS,

fixed by the statute, as necessary to give jurisdiction by the
Appellate Court, and affidavits were also filed by the appellants
showing that the amount in controversy was sufficient to give
jurisdiction under the statute, the motion to quash was dis-
missed, but the appellants were ordered to pay the costs, as the
jurisdiction of the court to hear the appeal did not appear
until the filing of the appellants’ affidavits in answer to the
motion: Dreschel v. Auer Incandescent Light Manufacturing
Clo., 28 S.C.S, 268.

Sec. 26, ch. 9, Acts of 1889, enacts that “the pleadings,
practice, process, forms and procedure of the Supreme Court for
the time being, as embodied in the Judicature Act and amend-
ments thereof, and the orders and rules therein now in force

shall apply to and extend to the County Court
except as the case may be moditied and limited by this Act.”

See. 54 provides “that . . . if any cause when called is
not tried either party shall be at liberty to move the court, on
last day of said term, . . . that the judgment below be

»”

affirmed or reversed, as the case may be, with costs
On appeal from the decision of the Stipendiary \lnuwtmte
in favour of defendant, defendant was not present when the
case was called for trial in the County Court and plaintiff’ called
witnesses and took judgment er parte:—Held, that the practice
of the Supreme Court, which otherwise would have been
applicable, was modified in this case by the provision contained
in sec. 54, and that, under that section, it was the duty of the
plaintiff to have moved on the last day of the term.

The County Court Judge, having refused to set aside the
judgment for plaintiff:—Held, that he was wrong in doing so
and that the judgment must be set aside, but, as the plaintiff
undertook to try the cause on the merits, that no costs of the
appeal should be allowed except the cost of printing; defen-
dant’s costs on the summons to be costs in the cause: Fillis v.
Conrod, 34 C.L.J. 173 (Nova Scotia).

The plaintiff recovered judgment in the County Court for
commission on the sale of a parcel of land for the defendant at
the full amount of percentage usually allowed. Defendants
applied, under sec. 309 of the County Courts Aet, R.S.M. ch.
33, for a new trial, or to reverse or vary the judgment, relying
on the fact that another real estate agent had recovered a
verdict against him for one-half the usual commission in
respect of the same sale, and appealed to the Full Court from
the County Court Judge’s order dismissing that application:—
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Held, that on such an appeal the court cannot review the
original decision on the facts in the same manner as it would
do on an appeal direct from the original verdiet and can only
consider whether the decision of the County Court Judge on
the application was made erroneous or not. On such an
application it is not the duty of the judge to try the case anew,
and he should not disturb the verdict he has rendered, unless on
reconsideration it appears that there has not been evidence on
which a jury could have found as he did, or that his verdict
has been arrived at through an oversight, or misconception of
the law or the evidence. On considering the evidence and
applying these principles the appeal should be dismissed. The
fact of the recovery by another plaintiff of commission in
respect of the same sale was res inter alios acta, and was not
in itself material: Smith v. Smyth, 9 Man. R. 533.

Where a question was brought before the court for the first
time no costs were allowed: /n re Ross, 27 N.S.R. 297.

It is only when some gross error, or some fundamental prin-
ciple of justice has been ignored by the Provincial Court that
the Supreme Court of Canada will interfere with the diseretion
exercised by the Provincial Court in awarding or witholding
costs.  Consolidated Electric Co. v. Pratt, 28 S.C.R. 603,

Gibson v. Cook, 5 B.C.R. 434, it was held that under Rule
751, the discretion as to costs, in a jury action is exercisable by
the court or judge in the first instance only, and that the full
court has no power to make any order thereon, except an appeal
upon questions, whether or not good cause has been shown for
depriving a successful party of his costs.

If an appellant who has served a notice of appeal does not
give security as hereinafter provided, in case security is not
dispensed with, or does not set the appeal down, he shall be
deemed to have abandoned the same, and the respondent shall
be entitled to the costs of the appeal. Ontario Rule 821. See
D'Ivry v. The World, 17 P.R. 543.

No appeal under Ontario Rule 77/ shall lie, unless a notice
thereof is given within four days from the day of the date of
the certificate, and the appeal brought on for argument within
ten days from the said day. See Stark v. Fisher, 11 P.R. 235 ;
Quay v. Quay, 11 P.R. 258; Clark v. Virge, 17 P.R. 260. SEE
TAXATION.

The appeal shall be heard by the judge upon the evidence

which was brought in before the taxing officer, unless otherwise
ordered. Ontario Rule 776.
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APPORTIONMENT OF COSTS. 31

The costs of application to extend the time for taking any
proceeding shall be in the diseretion of the taxing officer, unless
the court or judge shall have specially directed how the costs
are to be paid or borne.  The taxing officer shall not allow the
costs of more than one extension of time, unless by order of a
judge. The costs of a summons to extend time shall not be
allowed in cases to which Rule 8 of Order LXIV applies, unless
the party taking out such summons has previously applied to
the opposite party to consent, and he has not given consent to
a sufficient extension of time, or the taxing officer shall consider
there was a good reason for not making such application, and
in case the taxing officer shall not allow the costs of such sum-
mons, and shall consider that the party applying ought to pay
the costs of any other party occasioned thereby, he may direct
such payment or deal with such costs in the manner provided
by regulation. British Columbia 778. See Ontario Rule 35.3.
See also Carter v. Stubbs, 6 Q.B.D. 116 ; Wilby v. Standard,
10 P.R. 34; Curtis v. Sheffield, 21 Ch.D. 5; Re Gabourie, 12
P.R. 252.

APPORTIONMENT OF COSTS.

In an action, where there is a counter-claim, the claim and
counter-claim are to be treated separately, and the costs are to
be taxed in accordance with that principle.

Items which are common to both defence and counter-claim
should not be taxed to a defendant who has succeeded upon his
counter-claim. Haggart v. Brampton, 17 P.R. 477 ; Summer-
feldt v. Johnston, 17 P.R. 6, distinguished; Grifiths v. Patterson,
22 LR. Ir. 656, not followed. See also Emerson v. Gearon,
12 P.R. 399 ; Ontario Forge & Bolt Co. v. Comet Cycle Co., 17
P.R. 156 ; Heritage v. Ford, 71 L.T. Jour. 313.

APPEAL BOOKS.

Where appeal books are printed, ten cents a folio is allowed
for revising the proof.

As to the reasonableness of this charge, Burton, J.A,, said in
Barber v. Morton, 2 C.L.T. 340: “It is, I think, little enough
if the work is properly done; and if not properly done, then
the court should adhere to its rule and disallow this charge
altogether.”

The appellant, if costs are awarded to him, shall, when the
appeal book has not been printed, be entitled to a sum not
exceeding 30 cents per folio for one copy of the appeal book,
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32 PRINCIPLES OF THE LAW OF COSTS.

and for making of all copies of necessary matter, other than
evidence included in the appeal book delivered. Outario Rule
808,  See Manitoba Rule 671, 672.

Under the provisions of Rule 802, if the appellant desires
the appeal book printed, he shall give notice to the respondent
to that effect, and where there is a difference between the
appellant and respondent as to the question of printing, the
appeal book shall not be printed unless upon application the
Court of Appeal or judge thereof orders the books to be printed.

Where the respondent desires to have the appeal case
printed, he may have it done at his own expense; the appellant,
however, may be put upon terms, in the event of any further
appeal by him, where printed appeal book will be necessary.
See Teetzel v. Dominion Construction Co., 18 P.R. 16. See also
Ontario Rules 801 to 810 iuclusive.

9. The party appealing from a judgment or order shall leave
with the Registrar a copy of the notice of appeal to be filed,
together with a prwecipe for hearing the appeal, two days before
the day for hearing, and such officer shall thereupon set down
the appeal to be heard, and the party appealing shall at the
time of the filing of the praccipe deliver to the Registrar ten
copies of the Appeal Book, if printed; if written, five copies.
See British Columbia Rule 678.

Nova Scotia rules in reference to appeal books are as
follows :—

1. All evidence and documents to be used at the argument
shall be printed in demi-quarto form, on paper of good quality,
and on the left hand pages of the book only, and all the right
hand pages shall be left blank. The type shall be small pica,
leaded, and the size of each page shall be eleven inches by eight
and one-half inches, and every tenth line shall be numbered in
the margin throughout. There shall be an index in the begin-
ning of the book, arranged in the same order in which the
contents of the book are printed, and the correspondence and

other exhibits shall be printed in the order of their respective
dates. The index shall refer to:

() Each pleading, rule or order, and give its date;

(b) The evidence of each witness, and give the name of
each ;

(¢) Each exhibit, or other document, and give its deserip-
tion, date and mark of identification.
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2. In appeals the case shall be printed by the appellant; in
cases stated, by the plaintiff'; and in all other matter and causes,
by the party who has given the notice of motion or has the
carriage of the proceedings. Affidavits to be used upon motions
made to the Supreme Court en bane shall be printed by the
party who desires to use them.

3. The party whose duty it is to have the case printed shall
prepare the matter which in his opinion should form the case,
and shall give to the opposite party, his solicitor, or agent,
twenty-four hours’ notice that the same may be inspected at a
time and place named in the notice. If no agreement is come
to as to what should be printed, the case shall be settled by a
judge after twenty-four hours’ notice of the application.
Abstracts may be used by consent or by order of a judge, but
the court may refer, or allow either party to refer, to the full
text of the matters or documents of which such abstracts have
been made, or may order any further printing to be dope.

4. The party whose duty it is to have the case printed shall
be furnished by the opposite party with copies of all exhibits
and other documents in the possession or under the control of
the latter, which are to be printed; and in default of the same
being so furnished within forty-eight hours after demand made,
the party in default shall, at his own expense, cause such
exhibits or documents to be printed for the argument.

6. Eight printed copies of the case shall be deposited with
the prothonotary for the use of the judges, officers of the court,
and reporter, and three copies shall be delivered to the opposite
party, his solicitor or agent, as soon as the case is printed.

7. The court or a judge may dispense with the printing of
any matter on reasonable cause being shown by affidavit, and
the court may postpone any argument from time to time, on
cause shown, to enable the printing to be completed or
otherwise.

8. In this rule the expression “case” includes the appeal
papers, orders, minutes of evidence, case stated, affidavits, report
of trial, exhibits, and all other matters on which any argument
is to be proceeded with. (R.S, ch. 104, Or. 58, rule 7; S.C.R,
9th Nov., 1893.)
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ARBITRATIONS.

In Ontario the Arbitration Act R.S.0. ch. 62, deals with this
subject.

In secs. 19 and 20 inclusive of this Aect, “Arbitrator” shall
include umpire and referee in the nature of an arbitrator; and
“Award” shall include umpirage and certificate in the nature of
an award. 60 Viet., ch. 16, sec. 18.

No arbitrator, who is not by profession and calling a barrister,
solicitor, engineer, architect, or Ontario land surveyor, shall be
entitled to demand or take for his attendance and services, as an
arbitrator, any greater fees than are hereinafter set down in
sched. B to this Act, except as provided in sec. 21. 60 Viet. ch.
16, sec. 19.

No arbitrator, who is by profession and calling a barrister,
solicitor, engineer, architect, or Ontario land surveyor, shall be
entitled to demand or take for his attendance and services as
such arbitrator any greater fees than are hereinafter set down
in sched. C to this Act, except as provided in sec. 21. 60 Viet.
ch. 16, sec. 20.

The parties to the submission may agree by writing signed
by them or by making such agreement a part of the submission,
to pay to the arbitrator or arbitrators, if more than one, such
fees or sums for each day’s attendance or such gross sums for
their taking upon themselves the burden of the reference and
making the award as the said parties see fit, and in every such
case the fees and sums so agreed upon shall be substituted for
those set down and authorized in the schedules to this Aect, and
shall be taxed and allowed by the taxing officer accordingly.
60 Viet., ch. 16, see. 25.

No greater fees shall be taxed or allowed to any person
called as a witness before an arbitrator than would be taxed
and allowed to the same person in an ordinary action before a
court having jurisdiction over the subject of the reference. 60
Viet., ch. 16, sec. 21.

Where, at a meeting of arbitrators, of which due notice has
been given, no proceedings are taken in consequence of the
absence of any party, or because a postponement is made by the
arbitrators at the request of any party to some future day, the
arbitrators shall make up an account of the costs of the meeting,
including the proper charges for their own attendance and that
of any witnesses and of the counsel or solicitor of the party
present, and not desiring the postponement, and (unless, under
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ARBITRATIONS, 35

the special circumstances of the case, they think that it would
be unjust so to do), they shall charge the amount thereof, or of
the disbursements, against the party in default or at whose
request the postponement is made, and the last named party
shall be bound to pay the same to the other party, whatever may
be the event of the reference, and the arbitrators shall, in the
award, make any direction necessary for that purpose, and if
such sum is payable by the party in whose favour the award is
otherwise made, it may be set off against, and deducted from any
amount awarded in favour of that party. 60 Vict., ch. 16, sec. 22.

Any party to an arbitration shall be entitled to have the
costs thereof, including the fees of the arbitrators, or such fees
alone, taxed by one of the taxing officers of the Supreme Court
at Toronto, upon an appointment which may be granted by the
taxing officer for that purpose on the filing of an affidavit
setting forth the facts. A taxation of the said fees by one of
the said taxing officers may likewise be had upon an appoint-
ment at the instance of the arbitrators granted upon an
affidavit as aforesaid. 60 Viet., ch. 3, sec. 3; ch. 16, sec. 23 and
sec. 27 part.

(1) The taxing officer shall in no case, except as provided
in sec. 21, tax higher fees than are set down in the schedules
to this Act, but, upon reasonable grounds established upon
affidavit, he may reduce the maximum mentioned in the
schedules, but not below the minimum, having always regard
to the length of the arbitration and to the value of the matter
in dispute, and the difficulty of the questions to be decided; but
he shall not tax more than one counsel fee to either party for
any meeting of the arbitrators.

(2) The taxing officer may tax and allow a reasonable sum
for the preparation and drawing up of the award.

(3) An appeal may be had from such taxation in the same
manner as from the taxing officer’s certificate of taxation in an
action. 60 Viet., ch. 16, sec. 24.

In ve Pattullo and the Corporation of the Town of Orange-
ville, 31 O.R. 192, it was held that the power given by the
Municipal Aet, R.S.0. ch. 223, sec. 466, to arbitrators under
that Aet to award the payment by any of the parties to the
other of the costs of the arbitration, or any portion thereof,
should receive the same construction as Consolidated Rule 1130.
The discretion given to the judge or court under Consolidated
Rule 1130 is a judicial one and subject to the rule that when
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the claimant has not been guilty of any misconduct, omission
or neglect, such as to induce the court to deprive him of his
costs, costs should be awarded him, and the unsuccessful party
should bear the whele costs of the litigation.

The arbitrators upon an arbitration under sec. 385, et
seq., of the Municipal Act, 1892, awarded and directed that
costs should be paid by the land owners, but on their award
did not fix the amount or give any directions as to what scale
the costs were to be taxed on, as provided by sec. 399. It was
held in this case that the taxing officer had no authority to tax
either on the High Court or the County Court scale, but that
an application should be made to have the award referred back
to the arbitrators for completion : Preston v. Klotz, 16 P.R. 318.

The taxing officer, on the taxation of the costs of an arbitra-
tion, has a discretion and can allow a second counsel fee,
notwithstanding the provisions of R.S.0. (1887) ch. 53, sec. 25.
This section states that only one counsel fee shall be taxed, but
as it is inconsistent with item 163 of the Tariff of Costs
appended to the Rules, and accordingly must be taken to be
repealed by virtue of 51 Vict., ch. 2, see. 4. Re Pollock and
City of Toronto, 15 P.R. 8355; McKeen v. '1'4:1('!1,~/1[1: uf South
Gower, 12 P.R, 553, followed. Howard v. Harrington, 20 A.R.
175; Awscott v. Lilley, 14 Ont. A.R. 283, distinguished.

In Re Town of Thornbury and County of Grey, 15 P.R. 192,
it was held the proper construction to be placed on R.S.0.
(1887) ch. 53, did not allow arbitrators to charge more than
the maximum amount fixed by the schedule for a single day’s
sitting, even though the day’s sitting extended beyond six
hours. Armstrong v. Darling, 6 C.L.T. 214, over-ruled.

In an arbitration proceeding under British Columbia Acts
(1873) No. 20, and (1892) ch. 64, sec. 3 (i), a Judge in
Chambers has no jurisdiction to order the costs of the
successful party to be deducted from the amount awarded by
the arbitrators: Re Dwyer and The Vietoria Waterworks Avbi-
tration, 6 B.C.R. 165.

In Re Montague and the Township of Aldborough, 12
P.R. 141, where the costs of the arbitration were ordered to be
taxed on the County Court scale, a counsel fee of $25.00 only
was allowed, although the arbitration lasted several days.
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ATTENDANCES,
ATTENDANCES.

Where an action is dismissed with costs there is no necessity
for attending to settle the judgment and such an attendance is
not taxable.

“Attending to bespeak and for order.” This does not apply
to orders granted on pracipe; only one common attendance of
fifty cents will be allowed on such orders.

A taxing officer, master or single judge has no power to
allow more than one dollar an hour on taxation of a bill of
costs, as this is the fee fixed by the tariff. This applies to
solicitor and client taxations as well.

In Carlisle v. Roblin, 16 P.R. 328, it was held that attend-
ing to search for an affidavit on production is not taxable as
against the opposite party.

In Alexander v. School Trustees of Gloucester, 11 P.R. 157,
where the judge fixed a day to deliver judgment but did not
deliver judgment till the subsequent day, it was held that the
successful party was entitled to a fee of $2.00 on each atten-
dance. See, however, Ham v. Lasher, 24 U.C.Q.B. 357.

The following attendances should be disallowed:—

Attending to admit service of affidavits.
Attending on return of motion is included in counsel fee.

In Joyce v. Canada Publishing Co., veported in 3 C.L.T. 267,
it was held that where judgment was reversed at the trial and
written judgment of the court was sent to the Registrar’s office
instead of being delivered in court, and counsels attended at
Registrar's office, to read the judgment, that such attendance was -
an attendance to hear judgment and that the fee for attending
to hear judgment, namely, $2, should be allowed.

The allowance for drawing and instructions for an affidavit
in answer to interrogatories and other special affidavits and
attending the deponent to be sworn, include all attendance on

the deponent to settle and read over: British Columbia Rule 768.

As to unnecessary attendances of solicitors in Chambers in
administration action, Jessell, M.R., in Sharp v. Lush, 10 Ch. D.
473, laid down the law as follows: “The law stands in this way,
that any person interested who ought to be served can, under
the general practice attend as of course the proceedings, but that
does not entitle them to the costs of attending. That is deter-
mined by the Judge in Chambers, who under a general order,
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decides what parties interested in the estate shall attend the
taking of the accounts at the costs of the estate; that is the
subject of a special application, I cannot prevent anybody attend-
ing the proceedings; if there were fifty people I could not prevent
them instructing fifty solicitors to attend all the proceedings but
if they did they would not only pay their own costs where I
found forty-eight of them unnecessary, but I should make them
pay the extra costs occasioned by attending unnecessarily.”

ASSIGNEE.

The assignee for the benefit of ereditors, may be ordered to
pay the costs of the action personally, as any other unsuccessful
litigant may be: Macdonald v. Balfour, 20 A.R. 404.

An assignee for the henefit of creditors, on the mstructions
of the inspectors, contested the plaintiff’s claim, who then brought
an action, which was dismissed with costs, but, on appeal to the
Divisional Court, this decision was reversed, with costs to be
paid the defendant, the assignee. The creditors, after taking
counsel’s opinion, resolved to appeal to the Court of Appeal, but
the appeal to the court was dismissed with costs. The assignee
charged against the estate the total sum he had to pay in respect
of the costs of these proceedings:—Held, that he was entitled so

to do. Decision of Robertson, J., affirmed: Smith v. Beal, 25
O.R. 368.

Where a judge of a County Court, acting under R.S.0. ch.
147, sec. 8, orders the removal of an assignee, he exercises a
statuory jurisdiction as persona designata, and has no power to
order payment of costs.

The proceedings in such a case are not in any court; Rule
1170 (a) does not apply to them.

Re Pacquette, 11 P.R. 463, followed.

History and construction of Rule 1170 (a); Re Young, 14
P.R. 303.

See now 56 Viet., ch. 13 (0.)

The parties who initiate and intervene upon the taxation of
a solicitor's bill of costs become personally liable to pay the costs
of taxation.

And where solicitors rendered to the assignee of an insolvent
their bill for services to the insolvent, and the assignee taxed the
bill and had it reduced by more than one-sixth:—
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ASSIGNEE. 39

Held, that he had a right personally to recover from the
solicitor the costs of the taxation, and that there should be no
set-off against the amount coming to the solicitors from the
estate of the insolvent, as a dividend upon the bill: Re Rogers
and Farewell, 14 P.R. 38.

The Nova Scotia Collections Act (Acts of 1894), ch. 4, sec.
1, provides that “no person shall be arrested or imprisoned upon
or in respect of any judgment of the Supreme Court
ordering or adjudging the payment of any money, unless as in
this Act hereinafter provided.” And sec. 2 of the Act reads:
“ For the purposes of this Act, the word judgment shall include
any order directing payment of money, costs, charges, or
expenses,

An order having been made by a judge at Chambers direct-
ing defendant to pay over money in his hands to the receiver:

Held, that the order was one which could not be made, and
was therefore one which could not be enforced by attachment
or imprisonment for disobedience thereto.

Defendant’s counsel drew a distinetion between an order
made as the result of an action between the parties where it is
adjudged or ordered that the defendant pay a certain amount
of money found or admitted to be in the hands of the party,
against whom the order is made, in the course of the litigation :

Held, that the distinetion was well founded, and that the
Collections Act did not cover such a case as the latter, but was
intended to apply only to the case of a judgment debtor ordered
to pay money in satisfaction of the judgment against him.

Held, further, that inasmuch as defendant did not appear to
show cause against the original order before the judge at
Chambers, but stood by until the attachment proceedings were
taken, he was not entitled to costs: Commercial Bank v. Scott,
34 CL.T. 170.

Merry v. Powall (1898), 1 Ch. 306, was an action by
trustees in bankruptey to set aside a settlement of his life
estate made by the bankrupt, whereby, on his bankruptey, his
life interest was cut down. The trustees of the settlement
submitted that the beneficiaries entitled under the impeached
limitation should be made parties, and the plaintiff accordingly
added them as defendants, At the hearing it was conceded
that the settlement, so far as it affected the bankrupt’s life
estate, was void as against the plaintiff, and the only material
question which remained was as to the costs. Kekewich, J.,
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held that the trustees having acted properly, and not having
put the plaintiff to unnecessary expense, were entitled to deduct
their costs from the income of the trust estate in their hands,
notwithstanding the settlement as to the same was set aside.
As regards the beneficiaries, he was of opinion that, although
they were proper parties, they were not necessary parties, and
were not entitled to costs as against the plaintiff or out of the
trust estate. .

There is nothing in the Assignments and Preferences Act,
R.S.0. ch. 147, which supersedes the right of a first execution
creditor for his costs, or which forbids him reslizing them out
of the debtor's goods, notwithstanding that an assignment is
made. In an action by such an executor creditor, who, after
assignment by the judgment debtor, took no active steps to
enforee his execution against the assignee and his solicitor, who
has received from the estate in settlement of an action a larger
sum than the amount of the costs and applied it in payment of
the assignee’s costs of administrating the estate and the
solicitor's costs of the litigation :—

Held, that, as there was no fund available for division
among the creditors, and as the plaintiff might have proceeded
under his execution to realize his costs, but did not do so, he
could not recover.

Semble, even if he was entitled to take such a position, and
to rank on the estate as a preferred creditor for the costs, he
could not treat the whole assets of the estate as subject to a
trust in his favour prior to any other charge. He is in no
better position than other creditors proving claims, except being
entitled to payment in full of the costs of such estate funds as
were divisible among creditors, that is, after payment of the
costs of collection and assignees’ charges: Gillard v. Milligan,
34 CLJ. 27.

Two actions were brought by a trader to restrain proceed-
ings under a chattel mortgage against the trader’s stock of
goods, and interlocutory injunctions were granted, but the
actions were not carried further. The chattel mortgagee brought
an action to recover the mortgage money and to restrain the
mortgagor from selling the goods, whereupon the latter made
an assignment for creditors, and, by arrangement in that action,
the goods were sold by the assignee, and payment was made in
full to the mortgagee for debts, interest, and costs of that
action, after notice and without objection on the part of any of
the creditors, or of the solicitor who conducted the actions
brought by the trader.
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ATTACHING DEBTS. 41

The solicitor claimed, by his exertions in these actions he
had saved the goods from being sacrificed by summary sale, and
brought this action to have it declared that he was entitled to
a preferential lien for costs upon the estate in the hands of the
assignee :—

Held, that, even if it were shown that stopping the sale
under the mortgage was a benefit to the estate, there was no
jurisdiction, without the direction of a statute, to charge the
property recovered or preserved, and without a money fund
there was no subject for a lien.

Costs as of a successful demurrer only were allowed to the
defendant : Tremeear v. Lawrence, 20 O.R. 137.

Unless an assignee for the benefit for creditors under the
Assignments Act has a direct, or implied, promise of indemnity
from the creditors, he cannot charge the creditors personally
with the costs of an action brought by him on behalf of the
insolvent estate.  He must look to the assets of the estate not
only for his costs, but also for his remuneration and disburse-
ments : Johnston v. Dulmage, 30 O.R. 233,

ATTACHING DEBTS.

The costs of an application for an attachment of debts and
of any proceeding arising from, or incidental to, such an
application, including examination of the debtor or other
person liable to examination, shall be in the discretion of the
court or a judge. British Columbia Rule 807. See Munitoba
Rule 931 and Ontario Rule 1139.

A solicitor cannot tax against the defendant items for his
own services, letters and disbursements in tracing up defen-
dant’s goods and chattels which were fraudulently removed, or
for advising the sheriff where an attachment was issued.
These charges are all solicitor and client items.

In addition to the costs by law payable to the Sheriff’ on
executing writs of capias ad respondendum, capias ad satis-
faciendwm, or ne exeat regno, the party at whose instance the
writ is issued shall pay to the Sheriff the sum of fifty cents per
day for maintenance of the person arrested, by weekly pay-
ments of three dollars and fifty cents in advance; and in case
the person arrested shall be discharged during any week, the
Sheriff shall repay to the person paying the maintenance money
the sum of fifty cents a day for each day less than a week for
which maintenance money has been paid. The maintenance
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money so paid by the plaintiff shall be recoverable by him from
the defendant as costs of execution in the action, of which they
shall be deemed to form part. British Columbia Rule 976.

A Judge in Chambers may, upon the ex parte application of
any plaintifft or judgment creditor, or the person entitled to
enforce a judgment or order, for the payment of money, either
before or after the oral examination mentioned in the preceding
Rules, and upon affidavit by himself or his solicitor, or some
other person or persons aware of the facts respectively, stating,
in case a judgment-has been recovered or an order made, and
that it is still unsatisfied and to what amount, or, in case a
judgment has not been recovered or made, that an action is
pending, the time of its commencement, the nature of the cause
of action, and the actual amount of the debt, claim or demand,
and that the same is justly due and owing to the plaintiff' by
the defendant after making all just discounts; and stating in
in either of the said cases that any other person or corporation
is indebted to the judgment debtor and is within the jurisdiction
of the court, order that all debts owing or aceruing from such
third person (hereinafter called the garnishee) to the judgment
debtor, and all claims and demands of the judgment debtor
against the garnishee arising out of trust or contract, where
such claims and demands could be made available under
equitable execution, shall be attached to answer the judgment
debt; and by the same or any subsequent order it may be
ordered that the garnishee shall appear before the Judge in
Chambers or an officer of the court, as the judge shall appoint,
to show cause why he should not pay the judgment creditor, or
the person entitled to enforce the judgment, the debt, claim or
demand, due from the garnishee to the judgment debtor, or so
much thereof as may be sufficient to satisfy the judgment debt.
See Manitoba Rule 741. See Ontario Rule 911.

The court or a judge may, upon the ex parte application of
any person who has obtained a judgment or order for the
recovery or payment of money, either before or after any oral
examination of the debtor liable under such judgment or order,
and upon affidavit by himself or his solicitor stating that
judgment has been recovered, or the order made, and that it is
still unsatistied, and to what amount, and that any other person
is indebted to such debtor, and is within the jurisdiction, order
that all debts owing to or accruing from such third person
(hereinafter called the garnishee) to such debtor, shall be
attached to answer judgment or order; and by the same or any
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ARREST. 43

subsequent order, it may be ordered that the garnishee shall
appear before the court or a judge or an officer of the court, as
such court or judge appoints, to show cause why he should not
pay to the person who has obtained such judgment or order the
debt due from him to such debtor, or so much thereof as is
sufficient to satisfy the judgment or order. (E. 622). See Nova
Scotia Rules. See Ginty v. Rich, 7T P.R. 319: Pophawm v. Flynn,
15 P.R. 286; Cremetti v. Crom, 27 W.R. 411 Abud v. Riches,
34 LT. 713. See also Sonicrror and cases cited thereunder.

ARREST.

Where the material used to obtain an order for arrest are
sufficient and justify the arrest even although the defendant is
ordered to be released from custody upon fresh affidavits the
judge has power to impose terms and may withold costs;
Sullivan v. Allen, O.L.R. 1901, vol. 1, 53.

By Ontario Rule 10.26 the costs of, and incidental to, an order
for an arrest unless otherwise ordered shall be costs in the cause.

Where the plaintiff in an action which if it had been brought
before the first day of October, A.D. 1884, the defendant would
have been liable to arrest, by affidavit of himself or some other
person, proves to the satisfaction of a judge or of a commissioner
that the plaintiff has a good cause of action against the defend-
ant to the amount of twenty dollars or upwards, and that the
deponent has probable cause for believing, and does believe, that
the defendant, unless he is arrested, is about to leave the province,
and that he believes that unless the defendant is forthwith
arrested the debt will be lost, such judge or commissioner may,
without requiring in such affidavit any statement of the ground
for such belief, make an order directing that such defendant
shall be arrested and imprisoned until final judgment in the
action, and, if such final judgment is against him, until the
expiration of thirty days thereafter, unless he sooner gives the
prescribed security, not exceeding the amount sworn to, and with
forty dollars for costs, that he will not, without leave of the
court or judge, go out of the provinee until final judgment in
the action, and, if such final judgment is against him, until the
expiration of thirty days thereafter. (R.S.0, ch. 104, 0. 44,
R.1.) See Nova Scotia Rules.

An order to arrest may be in form number 28, in appendix
K, or to the like effect, and shall be made under affidavit and ex
parte. It shall be sealed by the prothonotary and shall then be
deemed to be issued. (R.S, ch. 104, O. 44, R. 2, part.) See
Nova Scotia Rules.
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No writ of attachment against the person shall be issued by
reason only of the non-payment of the money by such person.
Munitoba Rule 697.

No person shall be arrested or held to bail for debt or for the
non-payment of money upon, under or by virtue of any writ,
rule, order or process issued out of the Court of Queen’s Bench.
Manitoba Rule 808.

See also British Columbia Rule 976. See Sewell on Sheriffs,
437; Mitchell v. Simpson, 25 Q.B.D. 183; Simpson v. Renton,
5 B. and Ad. 35; Gordon v. Laurie, 18 LJ.Q.B. 98; Dewhirst v.
Pearson, 1 Dowl. P. C. 664.

AWARDS.

Costs may be taxed on an award, notwithstanding the time
for appealing from, or moving against the award has not elapsed.
British Columbia Rule 762. See Manitoba Rule 75} to 76},
inclusive.

This is same as Ontario Rule 1166. See Andrews v. Barnes,
58 L.T.; Re Preston, 16 P.R. 318; Mordall v. Palmer, LR. 6
Chy.22; McCullough v. Clemow, 26 O.R. 467. See also ARBITRA-
TION, and ecases cited thereunder. See also TAXATION, and cases
cited thereunder.

BILL OF COSTS.

The bill of costs in question was for professional services
rendered the defendant, in an investigation of his conduct as a
public official before a commissioner appointed by the Ontario
Government. The special circumstances relied upon to enable
the defendant to obtain the order for taxation after the lapse of
more than a year from the delivery of the bill was, in the
words of the defendant, that “ there was a distinet understand-
ing between me and the above named plaintiffs that the pay-
ment of the said bill of costs was to lie over to await the
decision of the Ontario Government, who were by both me and
the said plaintiffs, as they stated, expected to pay the said bill
of costs, I being one of their officers, and the charges against
me having fallen through”:—Held, that the existence of the
above understanding, if proved, was not a special circumstance
within the R.S.0. (1877), ch. 140, sec. 35, to justify an order
for the taxation of the bill after the lapse of a year from its
delivery ; but that the bill should have been taxed subject to
such understanding : Fletcher v. Field, 10 P.R. 608,
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A bill of costs rendered by a solicitor in October, 1888, was
paid shortly afterwards, but upon the undertaking of the
solicitor, contained in a letter written by him, that the payment
was to be subject to the taxation of the bill at any time. The
solicitor died in May, 1889, and no application for taxation was
made till the 2nd September, 1889, when an ex parte order was
obtained from the Master in Chambers for taxation, the letters
of the solicitor not being produced nor any special circumstance
shown. Upon the application of the executrix of the solicitor
to the Master to set aside his ex parte order, the letters were
produced w—Held, that the Master was not bound to vacate his
tirst order, although it was wrong: but, there being no imputa-
tion of bad faith, he was right in giving leave to amend the
order 80 as to do substantial justice; and, notwithstanding the
death of the solicitor after being paid, there was jurisdiction to
order a taxation as against his representative under the circum-
stances. The application, being within the year, came under
sec. 46 of R.3.0. (1887), ch. 147, and “special circumstances”
to justify a taxation existed in the fact of the letters having
been written by the solicitor; but the delay of the applicants
and the death of the solicitor were reasons for imposing terms;
and it was ordered that upon the taxation the books of the
solicitor should be primd facie evidence of the correctness of
his charges, or, if the books were not available, that the bill
should be so taxed as to throw the costs of impeaching any
charges on the applicants: Re Baker, Re MacDonald, 13 P.R.
227.

Rules 447-449 (Consolidated Rules 1230, 1231, and 851) are
not necessarily applicable to a taxation had under 48 Vict., ch.
13 see. 22 (Ont.); and where, upon a taxation by a local officer,
these rules had not been complied with by the party objecting
to the taxation, a revision was nevertheless ordered, the court
thinking the bill so exorbitant as to show special cireumstances :
Snider v. Orr, 11 P.R. 140.

See SoriciTor and TAXATION, and cases cited thereunder.

BONDS.

Where several actions are brought on one bond, Ontario
Rule 1135 makes the following provisions as to costs :—

Where several actions are brought on one bond, recognizance,
promissory note, bill of exchange, or other instrument, or where
several actions are brought against the maker and indorser of a
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note, or against the drawer, acceptor, or indorser of a bill of
exchange, there shall be collected or recovered the costs taxed
in one action only at the election of the plaintiff, and the actual
disbursements only in the other actions, unless the court
otherwise orders: but this provision shall not extend to any
interlocutory costs. See Manitoba Rule 929. See, however,
Baldwin v. Quinn, 16 P.R. 248.

The costs of removing a bond or other security from the files
of the court for the purpose of bringing an action thereon, may
be taxed as costs in the cause in the action brought thereon.

In Hagger v. Jackson, 16 P.R. 485, it was held that on
action on a bond for $500, given as security for payment of
costs in the Supreme Court of Canada, in a prior action, where
judgment was given for the plaintiff for $318.55, the amount
at which the costs were taxed, that the amount recovered, i.e.,
$318.55, was not ascertained by the act of the parties or by the
signature of the defendants, as provided by R.S.0. ch. 47, sec.
19, and the Consolidated Rules of Practice, and that the
plaintiff was entitled to tax the costs of the action the High
Court scale. See also 27 Canada Law Journal, 35}.

As to Several Actions on Bonds, Notes, and Bills, ete.

Where several actions are brought on one bond, recogniz-
ance, promisory note, bill of exchange, or other instrument, or
where several actions are brought against the maker and
indorser of a note or against the drawer, acceptor, or indorser
of a bill of exchange, there shall be collected or recovered from
the defendant the costs taxed in one action only at the election
of the plaintiff, and the actual disbursements only in the other
actions, unless the court otherwise orders; but this provision
shall not extend to any interlocutory costs in the progress of an
action.  British Columbia Rule 805.

When filing appeal bonds, it is necessary not only to affix a
ten cent stamp to the bond, but the necessary ten cent stamp
must be affixed to each affidavit of execution and justification,
as it has been held that such affidavits are separate documents
and must be stamped as such when filed.

In Boyd v. Robinson, 20 O.R. 404, the defendants, husband
and wife, executed in favour of the plaintiff, the husband’s
retiring partner, a bond eonditioned to be void if the husband
should save, defend, and keep harmless and fully indemnify the
plaintiff from all loss, costs, charges and damages and expenses
which he might at any time sustain or suffer or be put to for or
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by reason of non-payment by the husband of the liabilities of
the firm as the same became due, it being the intention and the
plaintiff was thereby “indemnified or intended so to be from all
and every liability of every nature and kind soever of the said
firm.”

Judgments were recovered by creditors of the firm against
them, and the plaintiff’ now sued the defendants to recover the
amount to pay these judgments, although he had not himself
paid them :—It was held that the plaintiff was entitled to have
the judgments and costs paid, and the amounts necessary were
for that purpose ordered to be paid into court by the defen-
dants; and the plaintiff was awarded costs of the action and of
the motion and of the reference necessary.

BRIEFS.

A brief is a legal statement of the party’s case prepared by
his solicitor for the instruction of counsel and should contain a
copy of the pleadings, copy of the writ of summons, a copy of
the notice to produce or admit, if any, also a copy of any docu-
ments and of all correspondence dealing with the matters in
question in the action. It should contain a summary of the
points of law questions involved in the action, with a citation of
authorities, if authorities are relied on, and of the principles of
the law involved.

Wharton's definition of a brief is as follows: “A brief isan
abbreviated statement of the pleadings, proofs and affidavits in
any legal proceedings, with a concise narrative of the facts and
merits of the plaintifi’s case or defendant’s defence, for the
instruction of counsel at the trial or hearing.”

As to contents of brief see Haslam v. O'Conner, 6 Ir. Eq.
615; Arch. Pr., 601; Pilgrim v. Southampton and Dorchester
Railway Co., 8 C.B. 35; Morris v. Armit, IV. 307 (Man.).

There appears to be no settled practice for allowing or dis-
allowing copies of examinations for discovery in briefs.

Where there is an examination, and the party obtains a copy
of the examination, this copy should be attached to the brief
and it should be allowed. If second counsel has been engaged,
and a counsel fee has been taxed to him at the trial, and a copy
of the examination is annexed to his brief, it is in the discretion
of the taxing officer to allow or disallow this copy. He must
take in consideration, whether he considers the copy was
necessary or whether the case was of sufficient importance or
difficulty to warrant such additional expense.
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containing the witnesses’ evidence should be disallowed: Carlisle
v. Roblin, 16 P.R. 328; MeMicken v. Ontario Bank, VIIL 513
(Manitoba).

‘ I Where witness fees are disallowed, that portion of the brief
! No costs of briefing a document shall be allowed unless a
|

|

|

|

!

o notice to admit has been given except where an omission to give
‘ e such a notice is a saving of expense.
e

i) On Chamber application briefs are never allowed.

il | _ Ontario Rule 265 provides for.un]y fol.u‘ copies of any plead-
ik | ing, u_.n«l such copies cover u!l_cup!vs required during the course

k| of litigation, and by the decision in Sparks v. Purdy, 15 P.R. 1,
extends to the copy of pleadings in the brief.

Where a cause or matter shall not be brought on for trial or
hearing, the costs of and consequent on the preparation and
delivery of briefs shall not be allowed, if so directed by the
court or judge, or if the taxing officer shall be of opinion that

such costs were permaturely incurred. British Columbia Rule
791.

Briefs should not contain impertinent matter or superfluous
documents. If they contain such, the taxing officer should dis-
allow the costs on taxation. The taxing officer has full diseretion
as to the allowance for the length of briefs and for the copying
of letters and other documents set out in the brief. No general
Rule has been formulated by the court as to what documents it
is proper to copy for the instruction of counsel, for use at the
trial, or otherwise. Thus where a cause has been made a
remanet and correspondence took place between the respective
solicitors for the parties with a view to having the action referred,
the taxing officer in taxing the costs disallowed copies of this

correspondence as part of the brief: Pilgrim v. Southampton,
8 C.B. 335.

CASE REMITTED TO COUNTY COURT.

Where an action is ordered to be tried in a County Court
the costs of the action shall, subject to the provisions of any Act
and these Rules, follow the event, unless by the registrar's
certificate of the result of the trial it shall appear that the
judge before whom the action was tried was of opinion that the
question of costs ought to be referred to a judge of the Supreme
Court, in which case no costs should be recovered unless ordered
by the court or judge: British Columbia Rule 75}.
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CERTIFICATES.

A taxing officer can, during the progress of the taxation,
issue a certificate of his ruling on any points in dispute and
upon such certificate, an appeal may be had; but once the final
certificate is issued, the taxing officer is functus officio, and his
right to issue such a certificate ceases: Langtry v. Dumoulin,
10 P.R. 44, See also McCallum v. McCallum, 11 P.R. 179;
Galt v. Collins, 12 P.R. 413.

Certificates of lis pendens, or any other certificates of the
court, requiring a seal of the court, must have a one dollar
stamp affixed ; fifty cents being for the certificate and fifty
cents for the seal. In addition to the one dollar stamp, ten
cents for each folio must be added. (Ontario.)

Where any costs are by any judgment, or order directed to
be taxed and to be paid out of any money, or fund, in court,
the taxing officer, in his certificate of taxation, shall state the
amount of all such costs as taxed, without any direction for
that purpose in such judgment or order. British Columbia
Rule 787.

CERTIORARI

Under its general powers the court has authority to grant
costs to the successful party, even although there was no
recognizance (@) and such costs may be recovered in a civil
action unless barred by order of the court (b). Generally,
however, costs are not given against the prosecutor or a justice
of the peace, ete, except on the ground of misconduct ().
So where a justice of the peace acted improperly through gross
ignorance, and with no intention of violating known laws, the
court refused to award costs against him: (a) Regina v. Starky,
7 Man. R. 262; (b) Regina v. Somers, 24 O.R. 244 ; (¢) Regina v.
Johnston, 38 U.C.R. 549. See also Regina v. Coutts, 5 O.R.
644 ; Regina v. Coulson, 24 O.R. 246; Regina v. Little, 6
B.C.R. 21 ; Re Rice, 20 N.S.R. 437.

At the time of serving notice of application for certiorari,
where the conviction is manifestly bad, and where it appears
unjust to put the defendant to additional expense, a notice to
the effect that unless the prosecution is abandoned costs of
applying for further relief would be asked.

(See form of motice in Appendiz of Forms) This will
give the magistrate and prosecutor an opportunity to avoid
liability for costs, and they can have no just cause for complaint

CoSTS—4
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if on the hearing costs are awarded against them: Regina v.

Smith, 31 N.S.R. 607; Regina v. Westlake, 21 O.R. 621; Queen

v. Nichols, 21 N.S.R. 288 ; Queen v. Ward, 21 N.S.R. 19,
CHAMPERTY.

In order to render an agreement void on the ground that
it is in the nature of champerty, it is not necessary that it
should amount strictly to champerty as a punishable offence:
Rees v. DeBernardy, 65 L., Ch, 6506,

An agreement may amount to champerty or maintenance or
savor of champerty if made between persons not standing in
the relation of solicitor and client, or in any analagous relation,
and such an agreement if not amounting strictly to champerty
or maintenance so as to constitute a punishable offence may

" still be against the policy of the law and such as a Court of
Equity ought to discourage and relieve against: Reynell v. Sprye,
8 Hare 274, affirmed 21 L.J. Ch. 633.

The essence of the common law offence of maintenance
consists in the eriminal intention with which the act is done, so
that when several persons against all of whom a general claim
is to be made by a third party, enter into an agreement to
uphold each other in resisting this claim, it is not an act of
maintenance if they do so in a bond fide, though erroneous,
belief that they were united in the defence of a common suit:
Findon v. Parker, 12 L.J. Ex. 444,

The doctrine as to maintenance is not applicable to eriminal
proceedings: Grant v. Thompson, 72 LI\ 264; Bradlaugh v
Newdigat, 11 Q.B.D. 1.

It is a good defence to an action for maintenance that the
defendant assisted a third person from charitable motives,
believing that he was a poor man oppresed by a rich man. It
is not necessary that the defendant should have acted after full
inquiries into the circumstances, but the defence will be equally
valuable even if the defendant, had he made inquiries, would
have ascertained that there was no reasonable or probable

ground for the proceeding which he assisted: Harris v. Driscoe,
34 W.R. 729.

Where a solicitor agrees to institute proceeding and prosecute
a claim to judgment at his own expense in consideration of
receiving one-fourth of the amount he should recover, such
agreement is champertous and void: O'Connor v. Gemmill, 26
AR. 27. See RS.0. ch. 174, see. 54.

A solicitor for the Supreme Court of Judicature for Ontario
who, as such, does business in carrying on proceedings for a
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CHARGING ORDERS, 51

av
teen

client in the Exchequer Court of Canada is subject to the
provisions of the Solicitors’ Act with regard to delivery and
taxation of his bill of fees, charges or disbursements, in respect
of such business: O'Connor v. Gemmill, 26 Ont. App. 27,above
referred to, reversing, in part, 29 O.R. 47, and C.A. Dig.
(1898) 433,

The plaintiff, the suppliant in an action brought against the
Crown, by its permission, in the Exchequer Court of Canada,
made an agreement with the defendants, a firm of solicitors,
that they should conduct her case to judgment, and in con-
sideration of their doing so at their own expense, that they
would be entitled to retain to their own use one-fourth of the

hat
b it
ce:

| or
in
on,

rty sum which should be recovered, and she assigned her claim to
ay them as security for the performance of the agreement:— Held,
of a champertous agreement and not binding on the plaintiff.
ve, Buall v. Warwick, 50 LJ.N.S. (C.L) 328; and In re Attorney
and Solicitors’ Acts, 1 Ch.D. 573, followed.
\ce Although the services of the defendants under the agreement
80 were performed in a Dominion court, a Provincial court had
im jurisdiction to enter an action for an account against the
to solicitors in respeet of moneys received by them for the Crown

in satisfaction of the claim. The service performed by defen-
dants in the Exchequer Court was not performed as officers of
the Court of Ontario, and with respect to such services and the
remuneration therefor, the defendants were not subject to the
Solicitor's Act, R.S.0. 1887, ch. 147, and could not be ecompelled
to deliver a bill of costs. In the absence of a tariff of costs
between solicitor and client in the Exchequer Court the defen-
dants were entitled to remuneration upon a quantwm meruit,
to be established by such evidence as would be appropriate in
the forum of litigation. Paradis v. Bosse, 21 S.C.R. 419, and
Armowr v. Kilmer, 28 O.R. 618, followed: O'Connor v.Gemmill,
20 O.R. 47.

CHARGING ORDERS.

Where a solicitor has been employed to prosecute or defend
any cause, matter or proceeding, it shall be lawful for the
court in which the cause, matter or proceeding has been heard
or is pending, or for a judge thereof, to declare such a solicitor
or his personal representative to be entitled to a charge upon
the property of whatever nature, tenure or kind, recovered or
preserved through the instrumentality of such solicitor; and
upon such declaration being made, such solicitor or his personal
representative shall have a charge upon all costs and a right to
payment out of the property so recovered or preserved for the

e
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taxed costs, charges and expenses of or in reference to such
cause, matter or proceedings, and all conveyances and acts done
to defeat, or which may operate to defeat, such charge or right,
shall, unless made to a bond fide purchaser for value without
notice, be absolutely void and of no effect as against such charge
or right.
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The court or judge may make such order for taxation of 0
such cause, charges and expenses, and for the raising and
appointment of the same out of the said property as may seem
Jjust, but no such order shall be made where the right to recover
payment of such costs, charges and expenses is barred by any
Statute of Limitation. The nature of this charge is more
extensive and more beneficial to a solicitor than the ordinary
lien for costs, as it extends to almost every kind of property
and will entitle the solicitor holding the charge to apply for a
sale of the property subject thereto. It is in the nature of a
statutory mortgage, and can be registered in the proper registry
office. The costs of applying for the charging order under this
rule will be allowed to solicitor as between solicitor and client :
Waterland v. Serle (1897), W.N. 163.

This rule was passed on the 1st of September, 1897, and
enables the court, as stated in the rule, to order that land
recovered by the exertions of a solicitor should be charged for
his benefit. No such power existed as to land prior to this rule.
See Ontario Rule 1129.

See Baile, 13 Eq. 497 ; Jones v. Frost, T Ch. 773 ; Pinker-
ton v. Easton, 16 Eq. 490; Owen v. Henshaw, T Ch. D. 385 ;
Austin v. Jackson, 11 Ch. D. 942; Brown v. Trotman, 12
Ch. D. 890 ; Pierson v. Knutsford Estates Co., 13 Q.B.D. 666 ;
Greer v. Young, Ch. D. 545 ; Guy v. Churchill, 35 Ch. D. 489 ;
McFarlane v. Lister, 37 Ch. D. 88,

An application by the solicitor for the infant plaintiff, under
Ontario Rule 1129, for an order charging the amount of the
judgment recovered by the plaintiff against the defendant with
the costs incurred by the applicant, as between solicitor and
client :—

Held, that by Rule 1129, a discretionary power is given to
the court ; the solicitor has no absolute right to the charge, but
only power to ask the court, in the exercise of its discretion, to
make the charge: Re Humphries (1898), 1 Ch. 526. The
rule gives the solicitor an ancillary right—one not intended to

displace the liability of the client to pay the solicitor out of his
own pocket, but ancillary to his right to be paid on his retainer:
Groom v. Cheesewright (1895), 1 Ch. 730. Here the retainer
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CHATTEL MORTGAGE. 53

was given by the father of the infant, and the infant plaintiff
was not liable to the solicitor for any of the costs. It was just
that the costs taxed against the opposite party by virtue of the
solicitor’s exertions should be charged or impounded to answer
the solicitor’s lien.  But beyond this, in the case of actions
grounded on personal injuries to infants, the court ought not to
LVIP.

Order made directing that the judgment should stand
charged to the extent of the taxed costs in favour of the
solicitor, and enjoin the infant and next friend from receiving
or disposing of the same. No costs of the application.

The Chancellor subsequently refused an application by the
solicitor for the plaintiff to add to the order a direction that
the charge should be enforced by the sale of the judgment :
Neville v. Ballard, 34 C.L.J. 399.

CHATTEL MORTGAGE.

Where a chattel mortgage is executed by an agent, the
general power of attorney, or a copy thereof, must be filed with
the chattel mortgage. No charge can be made for filing the
power of attorney, or a copy thereof, as there is no provision
made in the statute for such a charge. See R.S.0. ch. 148,

CONFESSION OF DEFENCE.

Where any defendant in his statement of defence or counter
claim, whether by way of amendment or otherwise, alleges any
ground of defence or counter claim which has arisen after the
commencement of the action, the plaintif may deliver a confes-
sion of such defence, which confession may be in form 54, and
he may thereupon sign judgment for his costs up to the time of
the pleading of such defence, unless the court or a judge shall,
either before or after delivery of such confession, otherwise
orders. Ontario Rule, 295.

A confession of a defence under this Rule determines the
matter in litigation, and the plaintiff is not at liberty to com-
mence a second action for the same cause : Newington v. Levi,
LR. 5 CP. 607. See also Ellis v. Munson, 36 L'T. 585;
Perkins v. Bevesford, 47 LT. 515; Patterson 'v. Smith, 14 P.R.
558, -

CONTINUING PROCEEDINGS.

Where a judgment or order has been made for payment of
costs and the action or matter would, but for these Rules, have
abated, any person interested upon the judgment or order may
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continue the proceedings, and thereupon enforce the judgment
or order, Ontario Rule 40}, taken from R.S.0. 1877, ch. 40,
sec. 102.

CONTRIBUTION BETWEEN CO-DEFENDANTS.

The costs of all parties liable to make a contribution should
be added together, and borne by them in proportion to the
shares in which they are bound to contribute. One co-defen-
dant cannot, by some independent proceeding, obtain contribu-
tion in respect of such costs against the others: Moye v. Sparrow,
22 L'T. 154 ; Middleweel: v. Dearsly, 45 L.T. 400.

Where one of several co-defendants has been compelled to
pay the whole costs, the court will decree contribution from the
other defendants.  Decree against several for payment of costs
is joint and several ; but the costs against it are in the nature
of a debt and, therefore, there must be contribution between
the parties liable: Pitt v. Bonar, 6 J.R. 636 ; Dublin v. Trim-
leston, 13 Ir. Eq. R. 98,

Where defendants separate in their defence, a plaintiff who
obtains judgment against them is entitled to costs against them

jointly, and each defendant is liable for the costs of his separate
defence, but not liable for any costs occasioned solely by the
other : Merchants Bank v. Houston, 7 B.C.R. 352.

COMMISSION IN LIEU OF COSTS.

In all actions or proceedings instituted for administration or
partition, or administration and partition, unless otherwise
ordered by the court or by a judge, instead of the costs being
allowed according to the tariff, each person, properly represented
by a solicitor, and entitled to costs out of the estate, other than
creditors not parties to the action or proceedings, shall be
entitled to his actual disbursements in the action or proceeding,
not including counsel fees, and there shall be allowed for other
costs of the suit, payable out of the estate, a commission on the
amount realized, or on the value of the property partitioned in
the action or proceeding ; such commission shall be apportioned
among the persons entitled to costs as the judge or Master
thinks proper.  Such commission shall be as follows :—

On sums not exceeding $100

20 per cent.
For every additional $100 up to $1,500 4
For every additional $100 up to $4,000 ¢

For every additional $1,000 up to $10,000. . . “

For every additional $10,000 "
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COMMISSION TO TAKE EVIDENCE. 29

and such remuneration shall be in lieu of all fees, whether
between “ party and party,” “as between solicitor and client,” or
“ hetween. solicitor and client.”  Ontario Rule 11}6.

The commission, of course, is to be divided among those
parties to the action or proceeding who would be entitled in
the absence of the above Rule to be awarded taxed costs, and
should be apportionate to the work done and responsibility
involved. Parties who have been added in the Master's office,
and who have the same interest as parties already appearing by
solicitor, are not entitled to share in the commission. Where,
in additgn to the simple administration of the estate, other
question§ are involved, as for example, the construction of a
will, costs will be allowed up to judgment in addition to the
commission. The commission is to be calculated on the total
amount accounted for. See Re Brown v. Brown, 19 C.L.J.
367. See also Flewry v. Flewry, 9 P.R. 87; Wright v. Bell, 32
CLJ. 362, See Manitoba Rule 938, also British Columbia
Rule 991.

COMMISSION TO TAKE EVIDENCE.

By the Rules upon the application for a commission to take
evidence, where the opposite party desires to join in the com-
mission and examine witnesses, on his own behalf, or names a
commissioner, each party shall pay the costs of the commission
consequent upon the examination of his witnesses, and the
appointment of his commissioner, without prejudice to the
question by whom such costs are ultimately to be borne.

The costs of taking evidence by commission, outside the
jurisdietion of the court, even when commission is to examine a
party on his own behalf, are generally costs in the cause:
Colborne v. Thomas, 4 Gr. 169; Brunton v. Hardy, 10 W.R. 562.
In Colborne v. Thomas, 4 Gr. 169, it was held that the costs of
executing a commission were entirely in the discretion of the
taxing officer.

Where a second commission to take evidence outside the
jurisdiction was granted to the defendant (he having already
obtained a commission to the same place), he was ordered to pay
the costs including the costs of the second commission in any
event of the action: Gill v. Ellis, 5 B.C.R. 37. Costs of
commission disallowed where evidence was not used at the
trial: Dominion Co. v. Stinson, 9 P.R. 177. See, however,
Rondot v. Monetary Times, 18 P.R. 141.
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COMPROMISE TO DEFEAT SOLICITOR'S LIEN.

In re Margetson (1897), 2 Ch. 314, in this case, Kekewich, rc_'."
J., reaflirmed the well settled rule that the parties to a litigation I;::l(]
although at liberty to compromise their difference without the pacls
intervention of their solicitors, provided they do so honestly and s
without any intention to cheat the solicitors of their costs; yet
wherever the compromise is effected for the purpose of cheating foot
a solicitor, the latter will have a right to an order for payment 2581
of his costs, notwithstanding the compromise. In the present ean

case Pugh retained Mr. Margeston to obtain the delivery of a for {

bill of costs by Mr. Jones and a taxation thereof. Before the A
taxation was completed Jones, without Margetson’s knowledge judg
and with the intention of stopping the taxation and so defeating Ren

Margetson’s lien for costs, paid Pugh, who was in distressed cir- See

cumstances, a small sum in settlement of the taxation, which 1
was consequently dropped.  Margetson thereupon applied to prin'
Kekewich, J., for an order to compel Jones to pay his costs up plead
to the time of the compromise, which was granted, the judge caus
being of opinion that Jones being a solicitor must have known that
from the circumstances of Pugh that the money paid by him Ontc
would not be applied towards payment of Margetson’s costs. A 1
point of practice also arose in the case which is worth notice. requ
The case of the applicant was not made out on his own affidavits, have
but affidavits were filed in answer, which he claimed to be parti
entitled to read, and which supplied what was lacking in his of al
own affidavits. The respondents objected, but Kekewich, J., writ,
held that the applicant was entitled to use his opponent’s for p
affidavits to make out his own case. 2
The defendant in an action acting in good faith, settles an with
action with the plaintiff in such a way as to deprive the plaintiff copie
of his costs. The plaintiff’s solicitor is not entitled to leave to 1
proceed with the action for the recovery of his costs: Rideout v. all ec
McLeod, 6 B.CR. 161.  As to power of solicitor or counsel to plead
compromise an action see Mathews v. Monster, 20 Q.B.D. 141; A
Watt v. Clark, 12 P.R. 359: Lewis v. Lewis, 63 L.T. 84; Hackett :
v. Bible, 12 P.R. 482; Dufiy v. Hanson, 16 L.T. 332, s
the s
COPIES. or 6x
Every writ, pleading, or other document may be printed or ‘_”lf"’:
written in whole or in part, but no more than four copies A
thereof exclusive of the draft, but inclusive of all other copies ““’. 9
that may be required or made in the progress of the case, shall '.Q”hc“
be allowed. /0
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If more than three copies, exclusive of the draft, are
required, the party may have the writ or pleading or document
printed, and he shall, in lieu of all charges for copies, be allowed
30 cents per folio of the writ, pleading or document, and his
reasonable disbursements for printing.

In Gage v. Canada Publishing Co., 19 C.LJ. 175, Proud-
foot, J., held that where a trial was adjourned after the
examination of a number of witnesses, that the successful party
can tax the costs of procuring a copy of the evidence so taken
for the use of counsel at the adjourned trial.

Copies of depositions taken for use upon a motion for

judgment arve not taxable in a party and party taxation:

Rennie v. Block, 17 P.R. 317. (This decision is now of no effect.
See Ontario Tariff, item 61.)

Every pleading may be either printed or written, or partly
printed or partly written, but no more than four copies of any
pleading or other document are to be allowed to any party in a
cause exclusive of the draft, but inclusive of all other copies
that may be required or made in the progress of the case. See
Ontario Rule 265 (1), and Manitoba Rule 394.

If more than three copies, exclusive of the draft, are
required of any pleading or other document, the party may
have the writ, pleading or other document printed for the
parties of the cause or manner, and in that case he shall, in lieu
of all charges for copies, be allowed 30 cents per folio of the
writ, pleading or document, and his reasonable disbursements
for printing. See Ontario Rule 265 (2).

A writ of summons is a “pleading or other document”
within the meaning of Ontario Rule 265, and more than four
copies cannot be taxed.

The provision of Ontario Rule 265 as to four copies covers
all copies required during litigation, and extends to the copy of
pleadings in the brief : Sparks v. Purdy, 15 P.R. 1.

As to taking copies of documents in possession of another
party, or extracts therefrom, under rules of court or any special
order, the party entitled to take the copy or extracts is to pay
the solicitor of the party producing the document for such copy
or extract as he by writing requires, at the rate of ten cents per
folio; and if the solicitor of the party producing the document
refuses or negleets to supply the same, the solicitor requiring
the copy or extract is to be at liberty to make it, and the
solicitor for the party producing is not to be entitled to any fee
in respect thereto. Nova Scotia Rule.

P
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In Sparks v. Purdy, 15 P.R. 1, above referred to, it was
held that a writ of summons was “a pleading or other doeu-
ment” within the meaning of Rule 265, and only four copies
could be taxed. The four copies cover all copies required
during the course of the litigation, and extends to copies of the
writ of summons and to copies of pleadings in the briefs.

The disbursements incurred in obtaining copies of the
evidence for the purpose of moving against a judgment for a
new trial, shall, unless the court otherwise orders, be costs in
the cause to the party obtaining the same.

Where the plaintiff’s solicitor made six affidavits on produe-
tion, it was held that he was only entitled to the costs of
preparing one affidavit, with extra folios for all additional
matter in the subsequent affidavits: Baldwin v. McGuire, 16
P.R. 248.

In order to entitle a solicitor to charge the opposite party
for the costs of obtaining an exemplification of a judgment
necessary for use at the trial, he must first serve a notice to
admit: Conger v. McKechnie, 1 C.L. Cham.; Rutter v. Chap-
man, 8 M. & W. 388 ; Smith v. Bird, 3 Dowl. 641.

Where a solicitor represents two parties in a suit—as, for
example, in an interpleader issue, where the solicitor represents
a sheriff' and the execution creditor—he is not entitled to charge
the opposite parties if he is successful for supplying to himself
copies of documents he has himself prepared : Sharp v. Wright,
1 Eq. 634.

Drawing pleadings, ete.,, includes copies. As to drawing
any pleading or other document, the fees allowed shall in¢lude
any copy made for the use of the solicitor, agent, or client, or
for counsel to settle. British Columbia Rule 767.

Office copies affidavits when unnecessary. In cases in
which an original affidavit can be used, and to which Order 88,
Rule 16, applies, it shall not be necessary to take an office copy.
British Columbia Rule 793.

It shall not be necessary to take an office copy of an
affidavit of discovery of documents, and the copy delivered by
the party filing it may be used as against such party. British
Columbra Rule 79}.
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COSTS GENERALLY.

The plaintiff’ claimed in this action damages for injuries to
person and property by alleged negligence of the defendants in
having a foul drain in front of his property and also claimed
an injunction. The defendants denied the plaintiff’s allegations
and allleged that if the plaintiff’ had suffered any injury it was
by his own negligence. Before trial of the action the defen-
dants opened and inspected the drain and did some work upon
it. The plaintiff, professing to regard this as a compliance with
his demand, asked the defendants to consent to the costs being
disposed of by an order in Chambers, to which the defendants
answered that the work was being done in the ordinary course
of municipal work, without the intention of admitting any
liability, and refused to consent. The plaintiff moved in
Chambers, without consent and against the objection of the
defendants, and obtained an order for payment by the defen-
dants of the costs of the action:—Held, that under these cir-
cumstances there was no jurisdiction to summarily dispose of
the costs in Chambers, the object of the action not having been
substantially attained. Knickerbocker v. Ratz, 16 P.R. 191,
distinguished: Hunter v. Strathroy, 34 C.LJ. 354. '

In eriminal appeals the court appealed to have full power to
grant or refuse costs to the successful party. The costs are in
the discretion of the court. Costs, if awarded to the successful
party, includes solicitor’s fees, counsel fees and witness fees:
Regina v. MeIntosh, 28 O.R. 603, Canadian Criminal Code
880 and 897,

Qosts awarded the successful party may be enforced by
warrant of distress: Criminal Code 898. See form of certifi-
cate under Criminal Code 898 and warrant of distress for costs.
See APPENDIX OF FOoRMS.

A justice who states a case in pursuance to the provisions
of the Criminal Code is protected from liability for costs in
connection with such appeal; but if the justice refuses to
state a case without proper reasons, the court, if it orders a case
stated, will give costs against the justice: Regina v. Bradford,
48 J.P. 149. '

This was an application under sec. 880 of the Criminal Code
that the fines, costs, and costs of appeal from a Justice of the
Peace be paid out of a deposit in court to the respondent, the
appeal having been dismissed:—Held, that when a statute
confers an authority to do a judicial act in a certain case, it is
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imperative on those authorized to exercise the authority when
the case arises and its exercise is duly applied for by a party
interested and having the right to make the application :
McDougall v. Patterson, 21 LJ.C.P. 27 ; Julius v. Bishop of
Oxford, 5 A.C. 224, Application granted, and the fine, costs,
and costs of appeal ordered to be paid forthwith to the respon-
dent out of the deposit in court: Fenson v. Westminster, 33
C.L.J. 741.

No appeal lies from a eriminal trial before a County Court
Judge in Nova Scotia but by way of a case reserved, and that
the judge cannot reserve a case or submit any (uestion depend-
ing upon the facts or weight of evidence: The Queen v. Me-
Intyre, 31 N.S.R. 422,

The court may, on appeal under the Criminal Code, sec. 880,
award such costs, including solicitor’s fees, as it may deem proper,
and the High Court has no power to review such discretion:
Queen v. Melntosh, 28 O.R. 603

Where a liquidator of a foreign company obtained an order
from the court authorizing him to intervene and defend an
action, and appears by counsel at the trial and contests the
claim of the plaintiff (the plaintiff’ having sueceeded upon his
claim). The plaintiff is entitled to judgment for his costs, not
only against the company but against the liquidator personally :
Boyd v. Dominion Cold Storage Co., 17 P.R. 468,

In an administration suit the estate was insolvent, the total
assets were 872,000, the liabilities $138475, and the ecreditors
180 in number. The commission to the solicitor, who acted for
all parties, was allowed by the Master, under G. O. Chy. 643
(Con. Rule 1187), at 8095. Eight creditors, at the close ofsthe
suit, and without notice to the solicitors until fourteen days
before moving, applied for an order for the delivery and taxation

of the solicitor’s bill instead of the allowance of the commission,
on the ground that the commission was excessive:—Held, that
the commission was not so exorbitant as to warrant the sub-
stitation of a taxed bill, and a probable reduction by that mode
of payment, especially as the benefit to the ereditors would be
trifling: Zn ve Stuebing, Anthes v. Dewar, 10 P.R. 236.

Where an action of the proper competence of a County Court
is brought in the High Court, or an action of the proper compe-
tence of a Division Court is brought in the High Court or in
a County Court, and the judge makes no order to the contrary,
the plaintiff shall recover only County Court costs, or Division
Court costs, as the case may be, and the defendant shall be
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entitled to tax his costs of suit as between solicitor and client,
and so much thereof as exceeds the taxable costs of defence
which would have been incurred in the County Court or Division
Court, shall, on entering judgment, be set off' and allowed by the
taxing officer against the plaintiti’s County Court or Division
Court costs to be taxed, or against the costs to be taxed and the
amount of the verdict if it be necessary; and if the amount of
costs s0 set off exceeds the amount of the plaintifi’s verdict and
taxed costs, the defendant shall be entitled to execution for the
excess against the plaintiff. Consolidated Rule 1172; Rules, 4th
Nov., 1898, 1275. See Ontario Rule 1132.

In case an action of the proper competence of a County Court
is brought in the Court of Queen’s Bench, and the judge or
court makes no order to the contrary the plaintiff, who is
awarded costs, shall recover only County Court costs, and the
defendant shall be entitled to tax his costs of suit as between
solicitor and client, and so much thereof as exceeds the taxable
costs of the defence which would have been incurred in the
County Court shall, on entering judgment, be set off and allowed
by the taxing officer against the plaintifi’s County Court costs
to be taxed, or against the costs to be taxed and the amount of
the verdict if necessary, and if the amount of costs so set oft
exceeds the amount of the plaintiff’s verdict and taxed costs, the
defendant shall be entitled to execution for the excess against
the plaintiff, but the court ora judge may by order prevent such
set off or allow the plaintiff costs on the scale used on the Queen’s
Bench, with or without the right of set off of the defendant.
Manitoba Rule 928. See Talbot v. Poole, 15 P.R. 274.

As to the meaning of the words “Taxable costs of defence” in
the Ontario Rule, see also Re Forster, 18 P.R. 65; Blake v. Toronto
Brewing Machine Co., 8 C.L'T. 123; McGarvey v. Strathroy, 11
P.R. 87; Sproule v. Wilson, 15 P.R. 349; Holmes v. Bready, 18
P.R. 79.

An application for costs in an alimony action shall not be
made until the time for delivering the defence has expired, and
costs shall not be ordered to be paid de die in diem by the
defendant, but only the amount of the cash disbursements
actually and properly made by the plaintiff’s solicitor. See
Ontario Rule 1144.

Where the plaintiff in an alimony action fails to obtain
Jjudgment for alimony, no costs beyond the amount of the cash
disbursements actually and properly made by the plaintiff’s
solicitor shall be ordered to be paid by the defendant.  Ontario
Rule 1145. See ALIMONY, and cases cited thereunder.
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Where in any case or matter any bill of costs is directed to
be taxed for the purpose to be paid or raised out of any fund or
property, the taxing officer may, if he shall consider there is a
reasonable ground for so doing, require the solicitor to deliver
or send to the client, or any of them, free of charge a copy of
such bill or any part thereof, previously to such officer complet-
ing the taxation thereof, accompanied by any statement such
ofticer may direct, and by a letter informing such client that the
bill of costs has been referred to the taxing officer, giving his
name and address, for taxation, and will be proceeded with at
the time that the officer shall have appointed for this purpose,
and such officer may suspend the taxation for such time as he
may consider reasonable. British Columbia Rule 796.

The plaintiff is not in any case entitled to the following
costs of preparing for trial : such as instruction for brief, draw-
ing and copying briefs and documents and advising on evidence,
only after notice of trial, and eannot tax a counsel fee unless
notice of trial has been served.

Where the plaintiff discontinues before notice of trial has
been served, such costs eannot be taxed. In England a counsel
fee is not taxable unless the action has been entered for trial.

Nothing herein contained shall deprive a trustee, mortgagee
or other person of any right to costs out of a particular estate
or fund to which he would be entitled according to the rules
acted upon before the Ontario Judicature Aect, 1881, in Courts
of Equity. See Ontario Rule 11.2.

Where an action or issue is tried by jury, the costs shall,
subject to Ontario Rule 1132, follow the event, unless the
Judge, before whom the action or issue is tried, in his diseretion
otherwise orders,

Costs of proceedings before judicial officers, unless otherwise
disposed of, shall be in their diseretion subject to appeal.  Con.
Rule 1170:  Rules, jth Nov., 1893, 1274. 59 V.C. 18, sec. 11.
Ontario Rule 1130,

Subject to the provision of any Act and these Rules, the
costs of and incidental to all proceedings in the Supreme Court,
including the administration of estates and trusts, shall be in
the discretion of the court or judge. Provided that nothing
herein contained shall deprive an executor, administrator,
trustee or mortgagee who has not unreasonably instituted or
carried on or resisted any proceedings, of any rights to costs out
of a particular estate or fund to which he would be entitled
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according to the rules hitherto acted upon. Provided, also, that
where any action, cause, matter or issue is tried, or the court
shall, for good cause, otherwise order. British Colwinbia Rule
751. See Nova Seotia Rule 825 to same effect.

When issues in fact and law are raised upon a claim or
counterelaim, the costs of the several issues respectively, both
in law and fact, shall, unless otherwise ordered, follow the event.
British Columbia Rule 752,

If a cause be removed from an inferior court having juris-
dietion in the cause, the costs in the court below shall be costs
in the cause. British Columbia Rule 753.

Subject to the provisions of this Act, the costs of and
incident to all proceedings in the court shall be in the diser
of the court, but nothing herein contained shall deprive a
trustee, mortgagee, or other person of any right to costs out of
a particular estate or fund to which' he would be entitled
according to the Rules hitherto acted upon in Courts of Equity:
Provided that, where any action or issue is tried by jury the
costs shall follow the events, unless upon the application made
at the trial, for good canse shown, the judge, before whom the
action or issue is tried, or the court otherwise orders, Manitoba
Rule 926.

Sub-sec. 1 of the Ontario Consolidated Rules of Practice,
1130, provides that, subject to the provisions of the Judicature
Act, 1895, and to the express provisions of any statute hereto-
before or hereinafter passed, the costs of, and incidental to, all
proceedings in the Supreme Court of Judicature shall be in the
diseretion of the court or judge : and the court or judge shall
have full power to determine by whom, and to what extent,
costs shall be paid. This is also embodied in the Judicature
Act, R.S.0. ch. 51, see. 119, which provides that, subject to the
rules of court, and to the express provisions of any statute, the
costs of, and incidental to, all proceedings in the Supreme Court
of Judicature shall be in the diseretion of the court or judge.
The court or judge shall have full power to determine by whom,
and to what extent, such costs are to be paid.

It was the practice before the passing of the Judicature Act
for costs to follow the event in the common law courts, unless
there was some stdtutory provisions to the contrary. In
chancery cases costs were in the diseretion of the court, but
generally the unsuccessful party to the action paid the costs.

The combined effect of Rule 1130 and sec. 119 of the Judica-
ture Act, R.S.0.ch. 51, is to keep in force any special statutory
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provisions in relation to costs. See DISCRETION As 10 Costs,
and cases cited thereunder, and also Wellbanks v. Conger, 12
P.R. 448. Rockett v. Chippendale, 64 LT, 641.

Any actions tried by a judge without a jury, the costs are in
his discretion, and where the judge makes no order as to costs,
no costs can be taxed or allowed to either party. G.W. Adver-
tising Co. v. Rainer, 9 P.R. 495,

Where the judge simply makes an order for payment of
costs, but does not direct the scale on which the costs are to be
taxed, the taxing officer will have power to allow a set off as
provided by Ontario Rule 1132. Truaz v. Dizon, 13 P.R. 279.
See also Ontario Rule 1132.

Where an action or issue is tried by a jury, the costs shall,
subject to Rule 1132, follow the event, unless the judge in his
discretion otherwise orders.

The costs in a case tried with jury or without a jury are in
the judge's discretion. In actions tried by a jury the costs, in
the absence of any special circumstance, must follow the event.

Sub-sec 2 of Rule 1130 limits the judge's discretion in
allowing costs, and the court or a judge has no power to deprive
a trustee, mortgagee, or other person of any right to costs out
of a particular estate or fund to which he would be entitled,
according to the rules acted upon, before the Ontario Judicature
Act, 1881. In Courts of Equity the discretion of the court or
judge as to costs is a judicial one, and in Cooper v. Whittington,
15 Ch. D. 501, it was held that the successful plaintiff was
entitled to costs as of right; but in Florence v. Mollinson, 65
LT. 354, where the plaintifi’s action was frivolous and only
nominal damages were recovered, it was held he was not
entitled to costs as of right. See Harris v. Petherick, 4 Q.B.D.
611, and Forget v. Ostigny (1895), A.C. 318,

By the provisions of see. 3, Ontario Rule 110, in action or
issue tried by a jury, the costs shall follow the event, unless the
judge, before whom the action or issue is tried, in his discretion
otherwise orders. In Garnett v. Bradley, 3 App. Cas. 944, it
was decided by the House of Lords that in a slander action
where the plaintiff obtained a verdiet, no matter how small, he
is entitled to costs.

The jury found a verdiet for the plaintiff for $1 in an action
for slander, and the judge refused to deprive the plaintiff of his
costs as his conduct was not considered reprehensible, the small-
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ness of the verdiet being explained by the condition of the
defendant at the time the words were uttered. On appeal the
judgment was aflirmed on appeal : Bell v. Wilson, 19 P.R. 167,
See also Copeland v. Blenhevm, 11 P.R. 54; Green v. Wright,
2 C.P.D. 354 ; Wight v. Shaw, 191 Q.B.D. 896 ; Field v. Great
Northern Ry., 3 Ex. D. 261.

Where notice of action is made necessary by statute or
otherwise, as for example, in actions against Justices of the
Peace, in certain actions for libel, ete., the costs of preparing
and serving such notice are taxable. Pringele v. McDonald,
7 P.R. 152, See also Kent v. Great Western Railway Co., 4
D.L. 481 ; Edwards v. Great Western Railway Co., 12 C.B.
419 ; Conmee v. Weidman, 16 P.R. 239 ; McKay v. Cummings,
6 O.R. 400.

Where a party to an action, by an express contract with his
solicitor is not liable to his solicitor for costs, he cannot tax
against the opposite party.  Meriden Britannia Co. v. Braden,
17 P.R. 77; Jurvis v. G. W. Ry. Co., 8 U.C.C.P. 280, approved.

In Croft v. Joary, 28 N.S.R. 78, which was an action for
slander, the trial judge directed that judgment be entered for
plaintiff for $5, but withheld the costs on appeal. Onappeal it
was held that the judge should not have withheld the costs, and
costs were ordered to be paid by the defendant. See Stevenson
v. Kingston, 31 C.P. 333 and Jarvis v. G. W. R. Co., 8 C.P. 280
cited above. See also Mahon v. Gammon, 4 R. &. 0. 232. In
Weeks v. Bonham, 2 R. & C. 303 (Nova Scotia) costs were
withheld on decision of new and doubtful points.

The defendant was a foreman of the Grand Trunk Railway
Company Elevator, and superintended the unloading of grain
from an elevator on Sunday, and was convieted of following his
ordinary calling on the Lord’s Day. On appeal it was held
that R.S.0. ch. 246 does not apply to railways, and as it does
not apply to railways it could not apply to railway employees,
and consequently the conviction was quashed with costs against
the prosecution: The Queen v. Reid, 30 Ont. R. 732.

In Cameron v. Campbell, 1 P.R.170, Burns, J., explains the
meaning of the phrase, “ Costs in the Cause.” “The rule of
what forms costs in the cause I take to be this: All rules which
form part of the regular proceedings in the cause, and where
costs are not mentioned the parties substantially succeeding will
be entitled to the costs of or, opposing, as the case may be, as
part of the costs of the cause. Costs accruing upon irregular

CO8TS—5
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proceedings should be provided for in any rule or order to be
made, but if not provided for they do not form part of the costs
of the cause.”

Where the phrase “costs in the cause” in an award were
used as follows: “ We also order and award that the plaintiff
and defendants shall each pay half of the costs of the cause,
and that the defendant shall pay all the costs of the reference
and award, our costs of which reference and award we assess at
the sum of $201.50,” it was held that the words “ costs in the
cause " meant the whole costs of the plaintiff and defendant:
Seott v. G. T. R., 3 P.R. 276.

An interlocutory order directs that the costs of certain pro-
ceedings shall be costs in the cause. It does not finally dispose
of such costs in favour of the party who eventually succeeds in
the action, it simply puts the costs in the same position as any
other ordinary costs of the action, and the trial judge can deal
with them under Ontario Rule 1130, and section 119 of the
Judicature Act R.S.0. 1897, ch. 51:  Dickerson v. Radcliffe, 19
P.R. 223; Koosen v. Rose, 76 L'T.N.S. 145, distinguished.

Costs of moving to postpone a trial on account of the
absence of a material witness will be costs in the eause where
the party moving has made diligent efforts, ete., to secure the
attendance: Brown v. Porter; Knox v. Porter, 11 P.R. 250.

In an appeal against an order refusing further security for
costs, the appeal was dismissed, and the costs made costs in the
cause to the plaintiff. Bell v. Landon, 9 P.R. 100.

The plaintiffs obtained an order for the issue of a foreign
commission to examine a witness. The order contained the
usual direction that the costs be costs in the cause. The
evidence was taken but was not put in at the trial. Boyd, C.:—
Held, that the direction in the order as to costs did not preclude
the taxing officer from disallowing the costs to the plaintiffs, on
the ground that the evidence had not been used: Dominion,
ete., Co, v. Stinson, 9 P.R. 177,

The venue in an action to restrain the infringement of a
patent was changed, without terms, to Brockville. As the
defendant had been slow in applying, the costs of the
application below and in appeal were made costs in the cause:
Aitcheson v. Mann, 9 P.R. 253.

Costs in the cause are costs of all interlocutory proceedings
which are not otherwise provided for.
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In Outwater v. Mullet, 13 P.R. 509, Armour, CJ., thus
explains the meaning of the phrase, “costs of the day":—“The
phrase ‘costs of the day’ is a general term applicable to different
circumstances, There were costs of the day for not proceeding
to trial pursuant to the practice of the court, and in such cases no
counsel fee was chargeable. There were costs of the day for
not proceeding to trial according to notice; that is where the
plaintiff’ gave notice of trial and did not countermand it, but
did not enter the record, and in such cases it became and was
the practice of taxing officer, although a counsel fee was
chargeable, to tax only $10.00. There were costs of the day
where the plaintiff gave notice of trial and entered his record
and afterwards withdrew it, and counsel fees were in such cases
chargeable, but were taxable according to the diseretion of the
taxing officer and not according to any arbitrary limit. Under
the terms, costs of the day, used in the order made by me in
this case, counsel fees were chargeable according to the
discretion of the taxing officer, and not according to any
arbitrary limit.”

The rule for costs of the day for not proceeding to trial is
absolute in the first instance. Costs of the day will be allowed
for not proceeding to assess damages pursuant to notice. The
costs of a special jury are costs in the cause and not costs of
the day. See also Goodfellow v. Shuttelworth, 3 C.L.T. 105 ;
Zink v. Zink, 1 Old. 721 (Nova Scotia).

The practice of giving costs of the day is superseded by the
O.J.Act. No officer of the court has now power to issue a rule
for such costs. Where the plaintiff’ fails to enter the cause,
defendant should apply to a judge under Rule 264 (Consolidated
Rule 665). The Master in Chambers has no jurisdiction to
entertain an application for costs under that rule: Hopkins v
Smith, 9 P.R. 285. See Hogg v. Crabbe, 12 P.R. 14, p. 384.

*By Ontario Rule 1165 a set-off of damages or costs between
parties shall not be allowed to the prejudice of the solicitor’s
lien for costs in the partieular action in which the set-off' is
sought, but interlocutory costs in the same action awarded to
the adverse party may be deducted. See Manitoba Rule 949,
and British Columbia Rule 761. See CHARGING ORDER.  See
also Blakey v. Lathan, 41 Ch.D. 518 ; Re Clark, 15 P.R. 269.

In Twrner v. Drew, 17 P.R. 475, it was held that a set-off
of damages and costs between the same parties in different
actions cannot be ordered to the prejudice of a solicitor’s lien.
See also Young v. Hobson, 8 P.R. 253; Cuthbert v. Commercial
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T'ravellers' Association, T P.R. 255; Ross v. McLay, 7 P.R. 97;
Wardell v. Trenouth, 8 P.R. 142; Moody v. Bank of Commerce,
14 P.R. 258.

In Clark v. Eccles, 3 Chy. Ch. 324, it was held that where
an order changing solicitors during the progress of proceedings
was obtained, that the fact did not deprive the original solicitor
of his lien for costs on any fund afterwards recovered in the
cause, but that the original solicitor was entitled to be paid his
costs next, after the costs of the solicitor who finished the suit.
See also Knight v. Gardiner, 66 L'T. 646; Cock v. Bliss, 1
R. & C. 299 (Nova Scotia).

A solicitor’s lien on the papers and documents of his client
which have come into his possession during the course of their
business relations, cannot be actively enforced. The solicitor
has a mere right to retain the documents in his possession until
costs are paid, but the lien is general and is not confined to the
costs incurred in the particular business in which the documents
came into the hands of the solicitor. The solicitor’s lien on
books, papers and documents in his possession is subject, how-
ever, to parties claiming same by a superior title to that of the
client. See Bozon v. Bolland, 4 My. & Gr. 354; Colmer v. Ede,
19 W.R. 313; Re Biggs, 102 LT. 364; Francis v. Francis, 5
D. M. & G. 108; Ex parte Pulbrook, 4 LR. Chy. 627; Bell v.
Taylor, 8 Sim. 216; Re Mosely, 15 W.R. 975; Stedman v. Webb,
4 My. & Gr. 346; Young v. English, T Beav. 10.

Solicitors have also a lien for their agency bills on papers
placed in their hands by their principals. See Re Attorney, 7
P.R. 311.

As to a solicitor’s lien on a fund recovered by his exertions:
See Lann v. Chwrch, 4 Mad. 391; Wright v. Bell, 24 S.C.R. 656:
Re Garland, 53 LT. 921. Unlike a lien upon papers and
documents, a solicitor'’s lien upon a fund may be actively
enforced. See Bozon v. Bolland, cited above; Wardell v.
Trenouth, 8 P.R. 142: Re Harraed, Wilde v. Walford, 51
LT. 441.

It would appear that a client cannot transfer his right to a
fund in court as to defeat a solicitor’s lien. See Yomen v.
Johnston, 11 P.R. 231.  As to the set-off between the parties:
See Ross v. McLay, 7T P.R. 97; Wardell v. Trenouth,8 P.R. 142;
Young v. Hobson, 8 P.R. 253; Flett v. Way, 14 P.R. 312;
Brown v. Nelson, 11 P.R. 121; Canadian Pacific R.W. Co. v.
Grant, 11 P.R. 208,
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Where a cause or matter which stands for trial is called on
to be tried, but cannot be decided by reason of a want of parties
or other defect on part of the plaintiff, and is therefore struck
out of the paper, and the same cause is again set down, the
defendant shall be allowed the taxed costs oceasioned by the first
settling down, although he does not obtain the costs of the cause
or matter. British Columbia Rule 792.

Where any party appears upon an application or proceeding
in court or in Chambers in which he is not interested, or upon
which, according to the practice of the court, he ought not to
attend, he is not to be allowed any costs of such appearance,
unless the court or judge shall expressly direct such costs to be
allowed. Manitoba Rule 942.

COUNTY COURT ACTIONS ON MORTGAGE.

Sub-see. 11, R.S.0. ¢h. 55, R.S.0. 1897, is as follows:—In
actions by a legal or equitable mortgagee, whose mortgage has
been created by some instrument in writing, or a judgment
creditor or a person entitled to a lien or security for a debt
seeking foreclosure, or otherwise, to enforce his security where
the same claim as due does not exceed $200. It has been held
by the Chancellor, Meredith, C.J. and Rose, J., that the Ontario
Rules 1167-70 do not apply to actions brought in the County
Court under the above section of the County Court Act, and
that revision by one of the taxing officers at Toronto is not
necessary.

COUNTER-CLAIM.

Where the plaintiff claim and the defendant’s counter-claim
are both dismissed with costs, the plaintiff is to pay to the
defendant the general costs of the action, and the defendant is
only liable to pay the plaintiff the amount for which the costs
have been increased by reason of the counter-claim: Saner v.
Bilton, 11 Ch. D. 416. See also Atlas v. Miller, 79 L.T. 5.

Where defendants substantiates their counter-claim they are
entitled to costs: Gray v. Davidson, 5 Ex.D. 189. See also
Ellis v. Desilva, 6 Q.B.D. 521; Person v. Ripley, 32 W.R. 463.

The counter-claim of a defendant is a claim by the defendant
for a relief which it is impossible for him to obtain in the action.
The mere fact that a claim is called a counter-claim does not
make it one. The Ontario law as to set offis different from the
English law, for in Ontario a set off should not be treated as a
counter-claim nor pleaded as such. See Girardot v. Welton, 19
P.R. 162, affirmed 19 P.R. 201.
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Where the plaintiff succeeds on his claim and the defandant

succeeds on his counter-claim the costs should be taxed as far 0

as possible as though they were two actions, in one of which aK:

the plaintiff succeeds and in the other the defendant succeeds. not

The plaintiff is entitled to the costs applicable to his claim and cive

the defendant to those applicable to his counter-claim. The §

defendant’s costs commence with instructions for defence and solie

counter-claim: Sharpnel v. Laing, 20 Q.B.D. 334; Amon v. to a

Bobbett, 22 (,\).B.ll 543. clear

Where the action is tried by a jury and both claim and impc

counter-claim are dismissed with costs the plaintiff must pay \

the general costs of the action, the defendant only those incurred of o

by the counter-claim: Saner v. Bilton, 11 Ch. D. 416; Mason v. hi

Brentini, 15 Ch. D. 287. iy

was

T the

COUNSEL FEES. ot

A counsel, conducting his own case, cannot tax a counsel a ref

fee against the opposite party : Smith v. Graham, 2 U.C.Q.B. ]

268. See Clarke v. Creighton, 25 C.LJ. 387; 15 P.R. 105 (e

Where counsel is one of the several trustees, and acts for him- wiob |

self and his co-trustees as counsel in an action, he is entitled to allow

tax a counsel fee, and if he acts as solicitor he is entitled to tax i

against the opposite party his full costs, including instructions : I

Strachan v. Ruttan, 15 P.R. 109. Craddock v. Piper, 1 Mac. 000uL

& G. 664, followed. devol

The taxing officer, in determining the amount of the counsel dants

i fees, should take into consideration the pleadings, evidence and “t!mt
[l importance of the case, also the number of witnesses and :::)';
difficulty of the case generally. '“l' it

il In Bobock v. Peters, 13 Man. R. 124, counsel fees actually ks
i paid are to be included among the actual disbursements under h
the MEcHANICS LIEN Acrt. under

A solicitor suing in person and acting as counsel at the trial ‘_’"I."
cannot tax counsel fee if successful : Smith v. Graham, 2 U.C. invol
Q.B. 268. u'thcel
Counsel fee, on attendance to obtain an ex parte order, is t]l."_wv'
not taxable in a party and party taxation: Carlisle v. Roblin, : ;hg'](
16 P.R. 328. o s

The discretion of a taxing officer as to the amount of counsel i
! v fees will not be interfered with upon an appeal: Talbot v. Poole, Tl
15 P.R. 274. See also Smith v. Horwood, 17 P.R. 86; Morris appea

v. Armit, 4, 307 (Man.). paid t
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Where an action is strenuously contested on both sides, and
is of a special and important character, the discretion of the
taxing officer in allowing fees to senior and junior counsel will
not be disturbed on appeal : Carlisle v. Roblin, 16 P.R. 423,
cited above.

See Re Robinson, 16 P.R. 423, where it was held that on a
solicitor and client taxation, the taxing officer had no discretion
to allow increased counsel fee with brief at trial, as it was
clearly manifest that the action was not of a special or
important character.

Upon appeal from the taxation between solicitor and client
of a bill of costs for the defence of an action of redemption, in
which, before the beginning of the sittings at which the action
was entered for trial, an arrangement had been made between
the parties that all the matters in question should be referred
to a Master, and accordingly no witnesses were subpeenaed, and
a reference was directed at the sittings :—

Held, that the taxing officer had no discretion to allow an
inereased counsel fee with brief at the trial, as the action could
not be said to be of a special and important character, nor to
allow a fee for advising on evidence.

The reference lasted for 137 hours, eighteen of which were
occupied in argument. Nearly the whole of the time was
devoted to the main matter in contest, viz., whether the defen-
dants should be charged with an occupation rent, and, if so, at
what amount. The Master found that they were chargeable
with a rent of $312.50. The taxing officer allowed the solicitor
8302 for the time occupied in taking the evidence, and $47 for
the argument :—

Held, that the allowance of counsel fees upon = reference
under clause 107 of the tariff’ should be exceptional, and made
only when matters of special importance or difficulty are
involved at some particular sitting; and also that the taxing
officer should have taken into consideration the unreasonable
time occupied over so small a matter, and have exercised his
diseretion by confining the solicitor to the minimum allowance
of $1 an hour, under clause 104 of the tariff, for the argument
as well as for the taking of the evidence.

The taxing officer allowed the solicitor $77.50 for brief upon
appcal from the Master's report ; this amount included $67.80
paid to the Master for copies of the depositions,
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Held, that the solicitor had no primd fucie vight to order
and charge for these copies, and in the absence of any authority
from his clients should not be allowed for them upon taxation.

The taxing officer allowed the solicitor £35 counsel fee upon
the appeal, 812 for travelling expenses, and $10 counsel fee
upon the plaintiff’s motion for judgment which came before the
court with the appeal.

Held, that the allowances, though liberal, were not so
clearly wrong as to justify the court interfering.  Re Robinson,
16 P.R. 423.  (An appeal to the Court of Appeal was dismissed,
the members of the court being divided in opinion as to the
regularity of the taxation.) See also O'Connor v. Brown, V.
263 (Manitoba) ; Livingston v. Rowand, VIII. 298 (Manitoba).

Where evidence taken before the Master, sitting for a judge
was entered in the deeree as having been taken in court the
same fees were taxed to counsel before the Master as before a
a judge: Rae v. Trim, P.R. 405.

On an application for further security for costs a counsel
fee of 10 was allowed :  Bell v. Landon, 9 P.R. 100,

Where the actions were in the Court of Appeal, Burton, J. A.
made an order that only one appeal book should be printed
for the three cases, and the three cases were argued together,
but the defence was ditferent :—Held, that the taxing officer
was right in allowing separate counsel fees in each case : Petrie
v. Guelph Lumber Co.; Stewart v. Guelph Lumber Co.; Inglis
v. Guelph Lumber ('o., 10 P.R. 600,

Where the defendant’s solicitor was served with a short
notice of motion, which was admitted to be defective :— Held,
that the defendant was not entitled to the costs of counsel
attending on the motion merely to show that the notice was
irregular: Waller v. Claris, 11 P.R. 130.

A counsel fee is not taxable unless notice of trial is served.

In estimating the amount of a counsel fee properly to be
allowed, the taxing officer should take into consideration the
importance of the case and the importance of the result to the
parties. In forming his opinion he should always have regard
to the difficulty of the case generally, and where there are
difficult questions of law or fact involved, he should allow a
liberal fee: Carlisle v. Roblin, 16 P.R. 328; Rondot v.
Monetary Times, 18 P.R. 141.

It is becoming a settled rule in Ontario that the court will
not interfere with the diseretion of the taxing officer, either as
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to the quantum or quoties of fees, unless the taxing officer
omits to exercise any discretion or allows counsel fees upon a
wrong prineiple, an appeal from his decision will be unsuceess-
ful: Conmee v. N.AR., 13 P.R. 433. See, however, Ronkin v,
Mackenzie, veported in 6 C.LT. 502,  This case was
decided in the Manitoba Court, and it was held that the Master's
decision as to the amount of a counsel fee could on proper
material be overruled.  See also Brown v. Sewell, 16 Ch.D. 517 ;
Talbot v. Poole, 15 P.R. 274; For v. Toronto, 7T P.R. 157;
Oliver v. Robins, 43 W.R. 137 : Monk v. Ifwu.jdml‘n, 13 P.R.
356 : Tait v. Burns, VIIT 19 (Manitoba).

Fee for consultation, between counsel prior to trial, is not
taxable, but where solicitor employs outside eounsel a fee for
consultation between a solicitor and such counsel is properly
allowed.  See Commissioners of Railways v. O'Rourke, 75 LI,
84,

Where the case has been entered for trial and all parties
consent to have it withdrawn, and it is subsequently entered
for trial at another sitting and disposed of, no counsel fee can
be taxed on the first entry.

All necessary attendance and letters in connection with an
application for inereased counsel fees are taxable. Instructions
to apply for increased counsel fees and preparing aflidavits for
use on the application are not properly taxable.
CORRESPONDENCE.

The costs of copy of the correspondence for use of counsel
should be allowed on taxation, where it can be shown that the
merits of the case turn on the correspondence: Budgett v.
Budgett, 64 L.J. Ch. 309; 43 W.R.

A solicitor’s letter, enclosing fee for service of summons, or
for papers requiring to be served out of the jurisdiction, is pro-
perly taxable. The protection to sherffs within the jurisdiction
does not extend to a foreign sheriff.

All necessary letters, and attendances, in order to obtain the
decision of a taxing officer at Toronto should be allowed. See
Ontario Tarviff, item 160.

A letter written by a solicitor, enclosing a writ of summons
issued by him, to an agent for service is properly taxable.

A solicitor forwarding papers to be served is entitled to
charge, either for the letter with, or for an attendance, but is
not entitled to both. This is the case even though the papers
should have been served by the sheriff.
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The following letters written during the progress of a trial
or an appeal, should be allowed:—

Letter to client advising of examination for discovery, when
undertaking given to produce.

Letter to client advising of result, where judgment reserved
at trial.

Letter to client advising of trial.
Letter to client advising of motion to change venue.

Letter to el
into court.

nt advising that defendant has paid money

Letter to client advising of result of appeal.

All necessary letters between a solicitor and his agent dur-
ing the progress of the cause are taxable on a party and
party taxation, whether the agent resides in the county
town of the county in which the solicitors reside, or in another
county, or in Toronto: Agnew v. Plunkett, 9 P.R. 456. See
also Yott v. Hubbs, 11 C.L.T. 358.

By Ontario Tariff, item 131, the taxing officer may allow a
reasonable sum, not, however, exceeding $5, for correspondence
during the progress of an appeal to the Court of Appeal.

CREDITORS' RELIEF ACT.

Creditors’ Relief Act, RS.0. ch. 78, sec. 23, sub-sec. 4, pro-
vides for solicitors’ fees as follows:—

Where there is no contest, the sum of 85 for fees of a
solicitor (if employed), unless the amount of the claim is with-
in the jurisdiction of the Division Court, in which case the sum
of $2 only is allowed.

The solicitor is only entitled to the costs mentioned in the
above section and to disbursements. Where there is a contest
such additional costs as the judge may allow can be taxed,
according to the scale of the High Court, County Court or
Division Court, according as the amount in dispute is within
the jurisdiction of one or the other of these courts. Where the
claim is not contested, the creditor is to file a certificate, under
sec. § of the above Act, with the sheriff. Nothing extra can be
charged for the certificate mentioned, and the clerk cannot
endorse on it for fees, as he can on an execution.
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CROWN COSTS, FOR OR AGAINST.

In case, in any action or other proceeding before any court
or tribunal in Manitoba, by or on behalf of the Crown, against
any corporation or person, in respect of any lands, tenements or
heriditaments, or of any goods or chattels belonging to or aceru-
ing to the Crown, or standing or being in the name of His
Majesty, or in respect of any sum of money due and owing to
His Majesty by virtue of any vote of the Legislature for the
serviee of the Crown, or by virtue of any statute relating to
the public revenue, or in any manner whatsoever, judgment is
given for the Crown, His Majesty’s Attorney-General may
recover costs in the same manner as, and under the same rules,
regulations and provisions that apply to the payment or receipt
of costs in proceedings between subject and subject.  Manitoba
Rule 276.  See Ontario Rule 239.

If in an information, action, or other proceeding, judgment
is given against the Crown the defendant is entitled to costs,
subject to the same rules as though such proceeding had been
between subject and  subject.  Manitoba Rule 277. See
Ontario Rule 240,

In actions by or against the Crown the costs of all proceed-
ings in reference to petition of right shall be in the diseretion
of the court or judge, and are recovered in the same way as
in ordinary actions, except where costs are ordered to be paid
by His Majesty.

Where there is not a judgment or order for costs to be paid
by His Majesty, the judge may upon application in behalf of
the party entitled to costs, after the lapse of fourteen days from
the making, giving, or affirming of the judgment or order,
certify to the Provinecial Treasurer according to Form 190, and
such certificate may be sent to or left at the office of the Pro-
vincial Treasurer. See Attorney-Generval v. Williamson, 60
LT. 930 ; Attorney-General v. Newcastle (1897), 2 Q.B. 384.

DEBTORS (Absconding).

If at any time before the execution 1ssues 1t appears, upon
motion, that the defendant was not an absconding debtor at the
time of obtaining the attaching order, he shall recover his costs
of defence, to be deducted from the amount of the plaintiti’s
claim or judgment ; and the plaintiff shall be entitled only to
judgment or execution or the excess, if any: and if the taxed
costs of the defendant are greater than the amount of the
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plaintiff’s elaim or judgment, the defendant shall be entitled to
an order for payment of the excess forthwith. Ontario Rule
1066, See ApscoNDING DEBRTORS and ecases cited thereunder.

(Debtor) Eramination of Judgment.

The costs of the examination of a judgment debtor or other
person liable to examination, and of any applieation for the
attachment of debts, and of any proceedings arising from or
incidental to, such application, shall be in the discretion of the
court or a judge. Ontario Rule 1139. See Popham'v. Flynn,
15 P.R. 286 and Ginty v. Rich, 7 P.R. 319,

DEFENDANTS (Costs Between Themselves).

Where the costs of one defendant ought to be paid by
another defendant, the court may order payment to be made by
the one defendant to the other directly ; and it shall not be
necessary to order payment through the plaintifft. Manitoba
Rule 9.3.2.

Where the costs of one defendant ought to be paid by
another defendant, the court may order payment to be made by
the one to the other directly. Ontario Rule 110,

Costs, when to be paid by one defendant to another. Where
the costs of one defendant ought to be paid by another
defendant, the court may order payment to be made by the one
defendant to the other directly ; and it is not to be necessary
to order payment through the plaintiff. British Columbia 808.

Where co-defendant is an innocent party the other defen-
dant is liable for his costs:  MeLean v. Grant, 20 Gr. 76.  See
also Mitehell v. Vandusen, 140 AR. 517 ; Berginann v. Me-
Millan, 17 Ch. D. 423,

DEFENDANTS SERVING.

Where two or more defendants defend by different solici-
tors under circumstances entitling them to but one set of costs,
the taxing officer shall allow but one set of costs, and if two or
more defendants defending by the same solicitor, separate
unnecessarily in their defences or otherwise, the taxing officer
shall allow but one defence and one set of costs. Ontario Rule
1162



DEFENDANTS SERVING,
Costs of Defendants Appearing Severally by one Solicitor.

Where the same solicitor is employed for two or more
defendants, and separate pleadings are delivered or other pro-
ceedings had by or for two or more such defendants separately,
the taxing officer shall consider in the taxation of such solici-
tor’s bill of costs, either between party and party or between
solicitor and client, whether such separate pleadings or other
proceedings were necessary or proper, and if he is of opinion
that any part of the costs occasioned thereby has been unneces-
sarily or improperly incurred, the same shall be disallowed.
British Colwmbia Rule 77 1.

Defendants Tmproperly Serving only One Set of Costs Allowed.

Where two or more defendants defend by different solicitors,
under circumstances that by the law of the court entitle them
to but one set of costs, the taxing officer, without any special
order from the court, is to allow but one set of costs: and if
two or more defendants defending by the same solicitor separate
unnecessarily in their defences, or otherwise, the taxing officer
is, without any special order of the court, to allow but one
defence and set of costs.  British Columbia Rule 809.

Defendants whose defences are practically the same are not
justified in serving their defences so as to entitle them to two
bills of costs :  Bull v. West London, 34 LT. 674.

Where several defendants retain the same solicitor, each of
them can only be charged with his proportion of the general
costs of proceedings taken on behalf of all.  Ford, Ex parte
Colquhoun, I'n re, 23 L.J. Ch. 551.

See 18 C.L.J. 8: “It may be stated in general terms that
defendant representing the same interests must join in defending,
and be represented by the same solicitor upon terms of being
allowed but one set of costs, if successful; and that defendants
who have identical but separate interest need not join.” See
Crawford v. Lundy, 23 Gr. 251. An action which is tried
against two or more defendants and judgment is given against
all, a defendant who has put in a separate defence is alone liable
for the costs occasioned thereby: Stumm v. Diron, 22 Q.B.D.
99 and 529. Members of a partnership which has been dissolved
are entitled to sever their defences: Melbourne v. Toronto, 13
P.R. 346; as to fraud as a ground for severing defences sec
Connolly v. Hill, T P.R. 441; as to defendants severing see
Peillon v. Brooking, 4 L'T. 731; Barrett v. Campbell, 7 P.R.
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150; Connolly v. Hill, 7 P.R. 441; Meriden v. Braden, 17 P.R.
77; Lockard v. Waugh, 17 P.R. 260; Harbin v. Masterson (1896),
1 Ch. 351; Petrie v. Guelph Lwmber (o, 10 P.R. 600, See
SEVERING DEFENCES,
DEFENDANTS WITHDRAWING DEFENCE.

Where one of the defendants withdrawing defence, was
ordered as a term of the withdrawal, to pay to the plaintiffs
their costs of the action (so far as they were oceasioned by the
defendants’ defence) down to the date of the application to with-
drawal, it was held that the effect of the order was to relieve
the withdrawing defendant from the general costs of the action,
and he was only liable for the increased costs over and above
the general costs: Real and Personal Advance Co. v. MeCarthy,
45 LT. 116. See Ontario Rule }21. See also Williams v.
Preston, 20 Ch. D. 672.

DISALLOWING IN COURT OR CHAMBERS COSTS OF
MATTERS UNNECESSARY, ETC.

The court or judge may at the hearing of a cause or matter,
or upon any application or proceeding in any cause or matter in
court or Chambers, and whether the same is objected to or not,
direct the cost of any indorsement on a writ of summons, plead-
ings, summons, affidavits, evidence, notice requiring a statement
of claim, notice to produce, admit, or cross examine witnesses,
account statement, procuring discovery by interrogatories or
order, application for time, bills of cost, service of notice of
motion or summons, or other proceeding, or any part thereof
which is improper, vexatious, unnecessary, or contains vexatious
or unnecessary matter, or is of unnecessary length, or caused by
misconduct or negligence, to be disallowed, or may direct the
taxing officer to look into the same and to disallow the costs
thereof or of such part thereof as he shall find to be improper,
unnecessary, vexatious, or to contain unnecessary matter, or to
be of unnecessary length or eaused by misconduet or negligence ;
and in such case the party where costs are so disallowed shall
pay the costs occasioned thereby to other parties; and in any
case where such question shall not have been raised before and
dealt with by the court or judge, it shall be the duty of the
taxing officer to look into the same (and, as to evidence, although
the same may be entered as read in any decree or order) for the
purpose aforesaid, and thereupon the same consequence shall
ensue as if he had been specially directed to do so. British
Columbia Rule 775.
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Taxing officer may set off’ costs or direct one party to pay
before the other.

In any case in which, under the last preceding regulation,
or any other Rule of court, or by the order or direction of a
court or judge, or otherwise, a party entitled to receive costs, is
liable to pay costs to any other party, the taxing officer may
tax the costs such party is liable to pay, and may adjust the
same by way of deduction or set-off, or may, if he shall think
fit, delay the allowance of the costs such party is entitled to
receive until he has paid or tendered the costs he is liable to pay,
or such officer may allow or certify the costs to be paid and
direct payment thereof, and the same may be recovered hy the
party entitled thereto in the same manner as costs ordered to be
paid may be recovered. British Columbia Rule 776.

PARTY NOT INTERESTED APPEARING UNNECES-
SARILY DISALLOWED COSTS.

Where any party appears upon any application or proceeding
in court or Chambers, in which he is not interested, or upon
which, according to the practice of the court, he ought not to
attend, he is not to be allowed any costs of such appearance
unless the court or judge shall expressly direct such costs to be
allowed. British Columbia Rule 777. See UNNECESSARY PRO-
CEEDINGS and cases cited thereunder.

DISBURSEMENTS.

The disbursements incurred in obtaining copies of the evidence
for the purpose of moving against a judgment, or for a new trial,
shall, unless the court otherwise orders, be costs in the cause to
the party obtaining the same.  Ontario Rule 11}2.

Upon the taxation of the plaintifi’s bill of costs, the usual
affidavit of disbursements was made and filed, and the disburse-
ments mentioned in the affidavit were accordingly allowed on
taxation. The defendant afterwards dicovered that the affidavit
was false and that certain of the fees mentioned in the affidavit
had not been paid, and made a motion to set aside the certificate
of taxation and have the items which were not paid disallowed.
It was held that the Master in Chambers or Judge in Chambers
had no jurisdiction to entertain the motion, but on motion to a
Jjudge in court the items were disallowed: Harding v. Knust, 15
P.R. 80; Hornick v. Romney, 11 C.LT. 329. See AFFIDAVITS
and cases cited thereunder. See WITNESSES and cases cited
thereunder.
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The disbursements incurred in any cause, matter or proceed-
ing in obtaining copies of the evidence for the purpose of moving
against a judgment or for a new trial, shall, unless the court
otherwise orders, be eosts in the cause to the party obtaining and
paying for the same. Manitoba Rule 934,

Under an agreement between the defendants and their
solicitor he was to be paid a fixed salary to cover all his
professional services to the city, exclusive of counsel fees and
other disbursements paid by him, but he was to have the right
to coets from parties against whom the corporation should
succeed, and be entitled only to disbursements when they
should fail. 1In a case in which the defendants succeeded,
Jjudgment was entered against the plaintiff and the usual costs
taxed. On motion for revision :—Held (Wilson, C.J., dissent-
ing), following Jarvis v. Great Western R.W. (o, 8 C.P. 280,
that as under their agreement the defendants were not liable to
pay the attorney the costs taxed except disbursements, all costs
except disbursements must be disallowed. Wilson, C.J., thought
Jarvis v. Great Western R.W. Co. not a satisfactory decision,
and opposed to the later case of Galloway v. Corporation of
London, LR. 4 Eq. 90.  Stevenson v. City of Kingston, 31
C.P. 333.

The cost of plans and maps used at the trial by the court
and jury may be allowed : Pigrim v. Southampton and Dor-

chester R.W. Co., 8 C.B. 25. But see McCannon v. Clarke, 9
P.R. 959.

It must be shown, however, by an affidavit of disbursement
that such map or plan used at the trial was necessary, and that
such a map or plan was prepared or procured with a view to
the trial of the cause. The amount paid for such map or plan
must also be set out in the affidavit. See Ontario Rule 117}.
See also Batley v. Kynoch, LR. 19 Eq. 90. Manitoba Rule
956 makes similar provisions for maps or plans used in the trial
and gives the taxing officer authority to make a reasonable
allowance for same.

DISCONTINUANCE.

When an action is discontinued, the defendant should first
tax his costs, and if not paid, he is entitled to enter judgment
and enforce by execution. If, however, he enters a judgment
dismissing the action, and for costs to be taxed in the first
instance, he will be disallowed the costs of entering judgment :
Gage v. Campbell, 4 C.L. Times 151. See Ontario Rule }30.
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Leave to discontinue action will only be granted on the
terms of paying costs : T'he J. H. Henkes, 12 P.D. 106.

As to discontinuance generally, see Buxry v. Hurtley, 15
P.R. 8376; Suckling v. Gabb, 36 W.R, 175; Robinson v. Chad-
wick, T Ch. D. 878; Musman v. Borat, 40 W.R. 352.

DISCRETION AS TO COSTS.

See Ontario Rule 110, and see Costs and cases cited
thereunder.,

By the provisions of sec. 3 Ontario Rule 11.0, in an action
or issue tried by a jury, the costs shall follow the event unless
the judge, before whom the action or issue is tried, in his
diseretion otherwise orders. In Garnett v. Bradley, 3 App.
Cas. 944, it was decided by the House of Lords that in a
slander action, where the plaintift obtained a verdiet, no matter
how small, he is entitled to costs.

The plaintiff brought a County Court action against the
defendant to recover 8140, balance alleged to be due from the
defendant for the sale of a chattel. The defendant paid into
court the sum of 895 in full, which the plaintifi' accepted in due
course.  On the application of the defendant, the judge of the
County Court made a summary order allowing the defendant
to set off' his costs on the County Court scale, in exeess of such
costs as he would have incurred if the action had been brought
in the Division Court against the costs of the plaintiff, and gave
the defendant liberty to enter judgment and issue execution for
the excess, if any, of the defendants over the above costs of the
plaintiff.

It was held that the plaintiff was entitled to costs on the
County Court seale irrespective of the amount paid into court
and accepted by him in full of his elaim. The plaintiff being
entitled to his costs on the County Court seale by provision of
Rule 425, they were not subject to the diseretion of the judge,
as Rule 425 is not qualified by Rule 1130. Under sec. 52
R.S.0. ch. 55 (The County Court Act), as the judge's order was
in its nature final, an appeal would lie : Babeock v. Standish, 19
P.R. 195.

The costs of an application to extend the time for taking
any proceeding shall, in the absence of an order by the court or
a judge directing by whom they are to be paid, be in the
discretion of the taxing officer. Ontario Rule 1152,

cosTs—6
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In an ejectment action, where the plaintiff' elaimed several
parcels of land and established his title to same, and failed to
do so to others, the judge at the trial ordered each party to pay
his own costs. This order was set aside by the Court of Appeal
on the ground that directing each party to pay his own costs
was not an exercise or discretion in its legal sense. The court
expressed its approval of the judgment of Sir George Jessell in
Cooper v. Whittingham, C.D. 15, 504. The judge should have
given judgment for the portion of land as to which he was
successful, and judgment for the defendant for the balance with
costs. The judgment would entitle the plaintiff to the costs of
the cause, including the costs of proving his title to the land, as
to which he succeeded, and the defendant only to the costs
occasioned by the plaintiff having claimed more than he was
able to prove his title to: Jones v. Curling, 13 Q.B.D. (C.A.)
262.

As to Discretion of Court as to Costs, Nova Scotin Rule
AI#)}lil'tllill', 8 unfollvm‘u t—

Subject to the provisions of the Act and these Rules, the
costs of and incident to all proceedings in the Supreme Court,
including the administration of estates and trusts, shall be in
the discretion of the court or judge: Provided that nothing
herein contained shall deprive an executor, administrator,
trustee, or mortgagee who has not unreasonably instituted or
carried on or resisted any proceedings, of any right to costs out
of a particular estate or fund to which he would be entitled
according to the rules formerly acted upon in equity : Provided
also that, where any action, cause, matter or issue is tried with
a jury, the costs shall follow the event, unless the judge by
whom such action, cause, matter or issue is tried, or the court,
otherwise orders. (E. 976.)

In an action for damages for assault and negligence, brought
in the High Court and tried with a jury, a verdiet for 110
damages was rendered. The trial judge directed judgment to
be entered for that sum, with the County Court costs, and
ordered that the defendant should have no right to the excess
of his costs in the High Court over County Court costs in the
matter provided for by Rule 1172. The trial judge’s reasons
for making the order preventing the set-off were (1) because
the defendant had induced the plaintiff to go with him to his
own physician after the assault complained of, promising to pay
the bill, and had afterwards refused to perform his promise, and
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(2) because the plaintiff might reasonably have expected the
damages to have been allowed at more than $200, and so was
entitled to bring his action in the High Court.

Held, that neither of these reasons could be treated as * good
cause” within the meaning of Rule 1170, and therefore, the
costs should follow the event under Rule 1172: MeNuir v,
Boyd, 14 P.R. 132, followed ; Baskerville v. Vose, 15 P.R. 122

By their statement of claim the plaintiffs alleged themselves
to be creditors for wages of two of the defendants, and they
sought relief against the third defendant only as having
obtained certain assets from the other two, either fraudulently
or upon a trust to pay the plaintifi’s claims. In their reply
they set up that they were ereditors of the third defendant him-
self upon the ground that he was + lly the person who hired
them. There was no subsequent p' ading :—

Held, that the reply was a di+ ¢ violation of Rule 419, and
that the trial judge was withi right in refusing, in his dis-
cretion, to try until the issues  .re properly presented upon the
pleadings, and in directing that the costs of the postponement
should be borne by the plaintiffi.

No opinion expressed as to whether a Divisional Court had
power to review such a ruling: Hurd v. Bostwick, 16 P.R. 121.

In a suit tried without a jury by a judge of the County
Court for N. 8. District No. 4 the only question in dispute was
the settlement of mutual accounts. The learned judge found
certain items in favour of each party, the final result being
judgment for the defendant for balance found in his favour.
No costs were given to either party, 1st, on the ground of the
disputed items, and 2nd, on the ground that plaintiff had ample
reason for instituting the proceeding, having been led by the
defendant’s conduet to believe there was a balance due him :—
Held (Ritchie, J., and Graham, E. J., dissenting) that the
reasons of the trial judge for withholding costs were review-
able on appeal.  Held, also, that the case was one in which the
ordinary rule should prevail, and that, having succeeded as to
the balance of the account, was entitled to his costs: Townshend
v. Smith, 32 N.S.R. 305.

Where on the trial of an action a non-suit is directed which
is set aside and a new trial granted, and on the second trial the
plaintiff has a verdict and judgment, the plaintiff is entitled to
the costs of the first trial, and of the rule for a new trial as part
of the costs which “follow the event.” Vide the latter part of
Ord. LV.: Creen v. Wright, 2 (C. A.) C.P.D. 354; 46 LJ.
(App.) C.P. 427; 36 L.T. 355; 25 W.R. 502.
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The word “event” does not mean the event of the verdict,
but the event of the trial ; it means the finding and judgment:
Myers v. Defries, 4 Ex.D. 176; 48 L.J. Ex. 446 ; 40 LT. 795 ;
27 W.R. 791 ; Siddons v. Lawrence, 4 Ex.D. 176 ; Collins v.
Weleh, 5 (C. A.) C.P.D. 27; 49 LJ. (C.A.) C.P. 260; 41 L.T.
785 28 W.R. 208; Myers v. Defries, 5 (C. A.) Ex.D. 180 ; 49
LJ. (App.) Ex. 266; 42 L'T. 137; 28 W.R. 406.

The words of Rule 1172 “the judge or court makes no order
respecting the costs,” do not confer any wholly discretionary
powers on the judge, but must be read with Rule 1179 as refer-
ring to an order made “for good cause.”

And, where in an action in a County Court for damages for
bodily injuries sustained by the plaintiff through the alleged
negligence of the defendant, the jury found for the plaintiff and
assessed the damages at $30, and added that the defendant
should pay “the court expenses,” and the judge made an order
that the defendant should have full County Court costs, and
that the defendant should not have the set-off provided by Rule
1172, because, in his opinion, the injury done to the plaintiff
was attended by circumstances of great aggravation, and the
jury ought to have given larger damages :—

Held, Osler, J. A., dissenting, that these were not circum-
stances which constituted “ good cause ” within the meaning of
Rule 1170, for the very matters relied upon by the judge as
“ good cause " had been passed upon adversely by the jury, and,
therefore, the costs should follow the event under Rule 1172:
Beclett v. Stiles, 5 Times L.R. 88, followed ; MeNair v. Boyd, 14
P.R. 132.

In an action for seduction it appeared that the wrong com-
plained of was partly attributable to the culpable conduet of the
girl's parents, and the jury gave a verdiet for the defendant
but declared that they desired him not to get the costs, where-
upon judgment was directed to be entered for him without
costs :—Held, that good cause was shown why costs should not
be given to the defendant within Rule 428, which declares that
where an action is tried by a jury the costs shall follow the
event, unless upon application made at the court shall otherwise
order: Walmsley v. Mitchell, 5 O.R. 427, C.P.D.

As to all fees or allowances which are diseretionary, the
same are, unless otherwise provided, to be allowed at the dis-
cretion of the taxing officer, who, in the exercise of such dis-
cretion, is to take into consideration the other fees and allowances
to solicitor and counsel, if any, in respect of the work to which
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any such allowance applies, the nature and importance of the
cause or matter, the amount involved, the interest of the parties,
the fund or persons to bear the costs, the general conduet and
cost of the proceedings and all other circumstances, and where
a party is entitled to sign judgment for his costs the taxing
officer in taxing the costs may allow a fixed sum for the costs of
the judgments.  British Columbia Rule 789.

The costs of and incidental to the proceedings in the
Supreme Court of Judicature shall be in the discretion of the
court or judge according to the provision of section 119 of the
Judicature Act, ch. 51 R.S.0. 1897, which is as follows :—

Subject to rules of court and to the express provisions of
any statute, the costs of, and incidental to, all proceeding in the
Supreme Court of Judicature shall be in the discretion of the
court or judge, and the court or judge shall have full power to
determine by whom and to what extent such costs are to be
paid.

The judge has no power to delegate his diseretion as to costs
to the taxing officer:  Lampton v. Parkinson, 35 W.R. 545.

The costs of an interpleader issue disposed of in Chambers
are in the discretion of the court:  Hartman v. Foster,
8 Q.B.D. 82.

Section 119, R.S.0. 1897, ch. 51 (The Judicature Act)
governs the costs of proceedings under habeas corpus. The
costs are, therefore, in the discretion of the court or judge, and
an order made in the discretion of the court under that section
is not appealable :  Re Wetherall (1901), O.L.R. Vol. 1, 542.

Where the material used to obtain an order are sufficient
and justify the arrest, even although the defendant is ordered
to be released from custody upon fresh affidavits, the judge has
power to impose terms and may withhold costs: Sullivan v.
Allen (1901), O.L.R. Vol. 1, 53.

The meaning and effect of the words “In the discretion of
the court,” has been the subject of controversy and judicial
decision. The word discretion as used in Judicature Act and
in the rules is to be understood in a judicial sense. Sir George
Jessell, M.R.,, in Cooper v. Whittingham, C.D. 15, p. 504, laid
down the law that “ Where a plaintiff comes to enforce a legal
right and there is no misconduct on his part, no omission, or
neglect which would induce the court to deprive him of his
costs, the court has no diseretion and cannot deprive him of his
costs.”
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This judgment was approved in Jones v. Curling, 13 Q.B.D.
(C.A.) 262.

Actual misconduct on the plaintifi’s part need not neces-
sarily be shown in order to deprive him of his costs, and to
award costs to the defendant if the circumstances of the case
show that such a course is fair and reasonable: Foster v.

i
Farquhar (1893),1 Q.B. 564. |
|
Matters Left to Taxing Officer's Discretion may be Referred to (
a Judge Summarily. J
1
Where under this order any matter is left to the diseretion «
of the taxing officer, such matter may, in case of any dispute t
arising with respect thereto, between the parties interested j
therein be summarily referred at the request of any of such j
parties, by the officer to a judge, whose decision thereon shall i
be final.  British Columbia Rule 801. (
In Latour v. Smith, 13 P.R. 214, Boyd, J., remarked, “ The a
number of witnesses to be allowed to prove a point is W
usually a matter within the discretion of the Master, and, tl
80 as to witnesses called to establish something on which the g
party calling them fails. It is for the Master to exercise his p
Judgment in allowing or disallowing such items, and he is not n
to tax them all indiscriminately merely on the ground that w
costs generally are given to the party taxing.” So where a de
verdict is entered for the plaintiff generally this will not in
entitle him to the expenses of witnesses subpeenaed to prove a th
distinet part of his claim which he failed to establish at the ve
trial :  Cox v. Peachy, 2 M. & R. 420. A
Where the object of bringing the action has been abandoned
it is not proper to bring the action to trial or to serve a motion de
for judgment merely for the purpose of obtaining an adjudica- of
tion as to the costs. The proper practice is to first offer to de
have the question disposed of in Chambers: Morgan v. G. E. su
Railway Co., 1 H. & M. 78. be
If the opposite party refuses to consent to have the costs ny
disposed of by the Master in Chambers, the action must go to lib
trial or a motion made for judgment : Hunter v. Strathroy, 18 on
P.R. 127; Blakely v. Ingram, 9 C.LT. 143; Dicks v. Yates, oul
18 Ch. D. 77.
The discretion as to costs in an action tried with a jury is alt
exercisable by the judge or court of the first instance only ; rec

the full court has no power to make an order thereon, except
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on appeal upon the question, whether or not “ good cause " has
been shown for depriving the successful party of his costs:
Gibson v. Cook, 5 B.C.R. 534 ; Vedder v. Chadsey, 1 B.C.R. 76.

An action by the bailiff of one Division Court against the
bailiff of another Division Court to recover the proceeds of
goods seized and sold by the latter, such goods being at the
time of such seizure and sale already under seizure by the
plaintiff upon the execution in his hands against the execution
debtor, was tried before the judge of a County Court without a
jury, who held that the plaintiff was entitled to recover, but,
under the circumstances, deprived the plaintiff of his costs, and
ordered that the defendant’s costs of the action and the costs of
the seizure and sale should be deducted from the amount of the
judgment. On appeal from such exercise of discretion, the
Judge reversed the decision of the learned judge, and ordered
Judgment to be entered for the plaintiff with costs. Hagarty,
C.J.0., reversed his opinion as to the existence of any right in
any judge to make the defendant pay the costs of a plaintiff
who had failed to establish a right to recover, pay the costs of
the defendant. Per Patterson, J.A., Rule 428 (Con. Rule 1170),
gives full diseretion over the apportionment of costs, and in
proper cases to deprive the successful party of costs, but does
not extend to make any party, whether plaintiff or defendant,
who is wholly successful in his action or defence, pay his
defeated opponent’s costs. Per Osler, J.A.—The jurisdiction
in question is one which existed in the old Court of Chancery
though the circumstances in which it was exercised were of a
very special and unusual character : Mitchell v. Vandusem, 14
A.R. 517.

Plaintiff, as executor to E. M., brought an action against
defendant, claiming damages for an alleged unlawful detention
of the plaintiff’s goods.  Defendant pleaded a number of
defences, and paid into court the sum of $1, which he said was
sufficient to satisfy plaintiff’s claim. A motion was made on
behalf of plaintiff at Chambers for an order that, notwithstand-
ing the time limited for so doing had expired, plaintiff be at
liberty within five days, or such other time as should be
ordered, to file and deliver a reply accepting the sum of money
out of court.

The application was refused with costs, on the ground that,
although there was a technical right on the part of plaintiff to
recover nominal damages, the action should not have been com-
menced for the value of the property, and, for this reason,
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plaintiff’ should be refused assistance over the technical difficulty

i which stood in her way on account of her not having replied
i within the ordinary time.
i Held, allowing plaintiff”’s appeal, that in case of a plea of

payment of money into court to satisfy the claim of the plain-
tiff, whenever the plaintiff becomes ready to accept such sum,
his right to amend so as to accept the sum paid in in full must
be allowed, subject to such terms as the law requires.

Per Meager, J., dissenting. As the amendment sought did

s not go to the merits of any question to be tried, but affected
B 11 the right to costs merely, the chamber judge had a discretion to
‘ grant or refuse the indulgence asked : Miller v. Archibald, 36

s C.L.J. 683.

A The costs of an application to extend the time for any pro-
ceeding shall be in the discretion of the taxing officer, unless
the court or judge has specially directed how the costs are to be
paid or borne. The taxing officer shall not allow the costs of
more than one extension of time, unless he is satisfied that such
extension was necessary, and could not with due diligence have !
been avoided.

The costs of an application to extend time shall not be
allowed in cases in which Rule 6 of order LV. applies, unless
the party making such application has previously applied to the
opposite party to consent, and he has not given a consent to a
sufficient extension of time, or the taxing officer considers there
was a good reason for applying to the other party ; and in case
the taxing officer does not allow the costs of such application to
the court or a judge, and considers that the party applying
ought to pay the costs of any other party occasioned thereby, I
he may direct such payment or deal with such costs in the
manner provided by regulation 14. See Nova Scotia Rules.

- e~

DITCHES AND WATERCOURSES ACT.

R.S.0. 1897 sec. 22, sub-sec. 7. tl
a

%
‘. The judge on appeal may set aside or affirm the award and ol
o correct any errors therein. He may examine parties and d
i i witnesses on oath, and may inspect premises and may require P
?‘A!f an engineer to accompany him; and should the award be re
il affirmed or altered the costs of appeal should be in his diseretion, a1
u_' and, if set aside, he shall have power to provide for the payment ¥

ity ' of the costs of the award mentioned, and also the costs of y. |
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appeal, and may order the payment thereof by the parties to
award, or any of them, as to him may seem just, and may fix
the amount of such costs. The judge in fixing the amount to
be paid for costs, under this Act, is practically unrestricted and
can allow any amount he thinks reasonable.

There is no provision made for an appeal from his decision.
Sub-sec. 2 of sec. 26 of the Act limits the amount to be paid by
witnesses, however, and is as follows :—

The fees to be allowed to witnesses upon an appeal under
this Act shall be upon the scale of fees allowed to witnesses in
any action in the Division Court.

DOCUMENTS.

Either party may call upon the other party to admit any
document saving all just exceptions. Ontario Rule 527. See
ADMISSIONS and cases cited thereunder. No costs of procuring
a document shall be allowed unless a notice to admit has been
given (Ontario Rule 527), except when the omission to give
notice is the saving of expense. Ontario Rule 1150. See
ApmissioN and cases cited thereunder.

No allowances is to be made for any order for production
or any notice of inspection under any rules relating to produec-
tion and inspection of documents, unless it is shown to the
satisfaction of the taxing officer that there were good and
sufficient reasons for taking the order, giving the notice, or
making inspection. Ontario Rule 1155.

Costs not allowed in Wicksteed v. Biggs, 52 L.'T., between
party and party.

See INsPECTION and cases cited thereunder.

DOWER.

Where the defendant fails to appear in an action for dower,
the plaintiff may sign judgment of seisin forthwith and sue out
a writ of assignment of dower, but shall not, unless otherwise
ordered by the court or judge, be entitled to costs. Where the
defendant in a dower action, on motion for judgment by the
plaintiff, alleged that they had always been ready and were
ready to assign dower, judgment of seisin under Ontario Rule
481 was granted, but no damages or costs: Malone v. Malone,
17 O.R. 101. See Ontario Rules 581 and 177, and see Losee v.
Armstrong, 11 Gr. 517.
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DRAINAGE ACTIONS.

Action brought in the High Court of Justice, in 1890, to
recover damages caused to the plairtifi’s land by reason of the
negligent construction of certain dreins by the defendants, and
by reason of their omission to keep auch drains in repair, and
for a mandamus.

After judgment referring the action to a special referee, set
aside by the Court of Appeal, 14 P.R. 42, an order was made
under sec. 11 of the Drainage Trials Act, 1891, 54 Viet., ch. 51,
referring the action to the Drainage Referee, who made a report
in favour of the plaintiff’ assessing damages av over $500 and
allowing the plaintiff’ costs. He referred the taxation of the
plaintiff’s costs to the clerk of the County Court of the County
of Kent, who taxed them upon the scale of the County Courts.

The plaintiff appealed from the taxation to a judge of the
High Court in Chambers.

For the plaintiff it was contended that as the proceedings
were begun by action to the High Court, and the drainage
referee acquired his jurisdiction by an order of reference under
sec. 11 of 54 Viet., ch. 51, and not by proceedings under secs.
5,6,and 7, and as the amount recovered by the plaintiff was
beyond the jurisdiction of the County Court, the costs should
be on the scale of the High Court, relying on 55 Viet., ch. 57,
sec. 6 (2), and 57 Viet.,, ch. 56, sec. 114,

For the defendants it was contended that no appeal lay
from the taxation by the clerk of the County Court to a judge
of this court, and that, at all events, the costs were properly
taxed on the scale of the County Court in accordance with 54
Viet., ch. 51, sec. 24 (3), and 57 Viet., ch. 56, sec. 109, no other
tariff having been framed.

Armour, C.J., held that the costs were properly taxed upon
the County Court scale, no provision to the contrary having
been made in the order of reference.

Appeal dismissed with costs: Fewster v. Raleigh, 31
C.L.J. 287.

Where actions begun in the High Court were referred at
the trial to the drainage referee and upon appeal from his
report an order was made by the Appellate Court for taxation
and payment of costs of the action:—Held, that they were not
costs coming within the provisions of sec. 24, sub-see. 4, of the
Drainage Trials Act, 1891, but were to be taxed in the usual
way in which costs of actions are taxed, and subject to the
same right of appeal: Crooks v. Township of Ellice; Hiles v.
Township of Ellice, 31 C.L.J. 426.
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In actions commenced in the High Court and referred, under
the provisions of the Ontario Drainage Act, to the drainage
referee, the costs are to be taxed in the same manner and
subject to the same right of appeal as costs of an ordinary
action: Crooks v. Township of Ellice, 16 P.R. 553. See SCALE
oF Costs and cases cited thereunder.

EVIDENCE.

The plaintiffs claimed a farm, a portion of the estate of
their father, under an executory devise over to them in his
will, after the life estate of their brother. The defendants were
the executors of the will of the brother's grantee, and were in
the possession of the farm, asserting that their grantor’s estate
was in fee. The plaintiffs claimed, in the alternative, as two
of the heirs-at-law of their brother, upon the ground that the
conveyance to the defendants’ testator was void for mental
incapacity and fraud. The plaintiffs succeeded upon their first
contention and were awarded possession of the farm, subject to
payment for the defendants’ improvements, less the rents,
received by them:—Held, that as the whole estate of the original
testator was not before the court, nor the executors, nor all the
persons representing that estate, it was impossible to give costs
out of it in the ordinary sense, and an appeal lay from the
judgment of the High Court ordering the costs to be paid out
of the farm in question, which was wrong in principle. The
costs should be disposed of in the manner mentioned in the
judgment, as in an ordinary action for the recovery of land in
which the plaintiffs had succeeded, subject to a claim for and a
balance found due to the defendants for improvements under
mistake of title: Crawford v. Broddy, 18 Ont. P.R. 233.

As to evidence, such just and reasonable charges and
expenses as appear to have been properly incurred in procuring
evidence and the attendance of witnesses are to be allowed.
Nova Scotia Rule.

Where an action was referred and the defendant appealed
from the report of the referee and the plaintiff also appealed
after the defendant’s appeal had been set down, both parties
were dismissed with costs, it was held that the defendant was
not entitled to tax as part of his costs of the plaintiff’s appeal
from the report the amount paid for a copy of the evidence
taken before the referee, which was required by the defendant
for his own appeal: Dennison v. Woods, 18 P.R. 320.
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ENTRY FOR TRIAL

When a case is once entered for trial, even although the
place of trial may be changed from the county in which it was
entered to another county, no additional fee for the clerk or for
the jury can be charged. Unless the case is withdrawn, it
stands entered until it is tried without any additional fee. If,
however, the record is withdrawn, this has the effect of forfeit-
ing all fees paid.

Where the plaintiff obtained an order for leave to amend his
statement of claim, and the same order also provided to have
the case transferred from the County Court to the High Court,
the case having been brought into the County Court by mistake,
and nothing was said in the order as to costs in the event of
the plaintiff succeeding in his action, he will not be entitled to
costs of the order, as he cannot profit by his own error.

EXAMINATIONS FOR DISCOVERY.

The costs of every interlocutory vive voce examination and
cross-examination shall be borne by the party who examines,
unless it is otherwise ordered, as to the whole or part of the
examination, in actions in the High Court by a judge of the
High Court or by the senior taxing officer at Toronto on notice
to the opposite party, and in actions in the County Court by a
judge of that court.

The costs of obtaining the allowance of such costs as against
the opposite party shall not be taxed between party and party
unless so ordered by the judge or the senior taxing officer.
Rules 29th Sept. 1884, amended Ontario Rule 1136,

The practice is to make an application to the trial judge at
the trial for the costs of interlocutory examination.

If not then made the application can be made to the senior
taxing officer if not so made, then to the judge who tried the
action : McClary v. Plunkett, 16 P.R. 310.

Instructions for the examination of a party for discovery
should always be allowed, also attending to bespeak and for copy
of depositions, unless it can be shown that the copy was ordered
at the time of the examination, in such a case the attending to
bespeak would be properly disallowed and only one attendance
of fifty cents allowed.

The taxing officer has no power to tax to the successful
party the costs of an examination for discovery without an
order of the court or judge allowing the costs of the examina-
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tion or unless allowed by the senior taxing officer at Toronto.
The senior taxing officer at Toronto has no power to award
costs of an examination for discovery, except on an application
to him by the successful party to the action on notice to the
opposite side. Such application if not made to the senior
taxing officer must be made to the judge who tried the action.
See McClary v. Plunkett, 16 P.R. 310, cited above.

Costs of Preliminary Erxaminations, when Disallowed.

The costs of every examination of parties or of officers of
corporations before the trial or otherwise than at the trial of an
action shall be costs in the cause, but the court or judge, in
adjusting the costs of the action, shall, at the instance of any
party, inquire or cause inquiry to be made into the propriety of
having made such examination, and if it is the opinion of the
court or judge, or the taxing officer, as the case may be, that
such examination has been had unreasonably, vexatiously, or at
unnecessary length, the costs occasioned by the examination
shall be borne in whole or in part by the party in fault. The
taxing officer may make such inquiry without any direction.
British Columbia Rule 806,

Where an examination is held under the provisions of R.S.0.
ch. 147, sec. 34, being the Act Respecting Assignments and
Preferences by Insolvent Persons, the fees payable to the
examiner on such an examination are the same as for any
ordinary examination in the High Court of Justice. See also
sees. 172, 173,174 and 175 Ontario Judicature Act, R.S.0. 1897,
ch. 51.

Examinations for discovery in Manitoba are governed by
the following rules:

Any party to an action or issue, whether plaintiff or defend-
ant, or, in the case of a body corporate, any one who is or has
been one of the officers of such body corporate, may without any
special order for the purpose, be orally examined after the action
is at issue or the order for issue is filed, and before the trial,
touching the matters in question in the action, and upon his
affidavit on production of documents, by any party adverse in
point of interest, and may be compelled to attend and testify in
the same manner, upon the same terms, and subject to the same
rules of examination, as any witness, except as hereinafter
provided. Ontario Rule }87.

A person for whose immediate benefit an action is prosecuted
or defended is to be regarded as a party for the purpose of
examination. Ontario Rule }88.
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Whenever a party is entitled to examine another party he
may procure an appointment therefor from the local Master,
deputy clerk of the Crown and pleas, or a special examiner in
the judicial district where the party to be examined resides, and
the party to be examined, upon being served with a subpaena,
and upon payment of the proper fees, shall attend thereon and
submit to examination. Ontario Rule }90.

The party examining shall serve a copy of the appointment
upon which the solicitor of the party to be examined, if he has
a solicitor in the cause, at least forty-eight hours before the
examination. Ontario Rule }91.

Upon application to the court or a judge, an order may be
made for the examination of any party liable to be examined as
aforesaid, before any other person or in any other judicial district
than those before mentioned, and upon service of a copy of the
appointment of the person before whom the examination is to
take place and a copy of the order upon the party to be examined,
and upon payment of the proper fees, he is to attend and submit
to examination. A copy of the appointment shall be served
upon the solicitor of the party at least forty-eight hours before
the examination. Ontario Rule 492.

The party or person to be examined shall, if so required by
notice, produce on the examination all books, papers and docu-
ments which he would be bound to produce at the trial under a
subpaena duces tecum. Ontario Rule 493

Examinations in Nova Scotia are governed by the following
rules :—

The court or judge may, in any cause or matter where it
appears necessary for the purposes of justice, make any order
for the examination upon oath before the court or judge or any
officer of the court, or any other person and at any place, of any
witness or person, and may empower any party to any such
cause or matter to give such deposition in evidence therein on
such terms, if any, as the court or judge directs. (E. 487.)

Orders for a commission to examine witnesses shall be in
the forms Nos. 33 and 34, appendix K, and the writing of com-
mission shall be in the form No. 11 in appendix J, with such
variations as circumstances require. (E. 488.)

If the court or a judge so orders, a request to examine
witnesses shall be issued in lieu of a commission. Such order
and request respectively shall be in the forms No. 34a and 348
in appendix K, with such variations as circumstances require.
(E. 488a: E. R. 8. C. Oct. 1884, r. 6.)

. B e - —
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The court or a judge may in any cause or matter at any
stage of the proceedings order the attendance of any person for
the purpose of producing any writings or other documents
named in the order, the production of which the court or judge
thinks requisite : Provided that no person shall be compelled
to produce under any such orger any writing or other document
which he could not be compelled to produce at the hearing or
trial. (E. 489.)

Any person wilfully disobeymg any order requiring his
attendance for the purpose of being examined or producing any
document, shall be deemed guilty of contempt of court, and may
be dealt with accordingly. (E. 490.)

Any person required to attend for the purpose of being
examined or of producing any document, shall be entitled to the
like conduet money and payment for expenses and loss of time
as upon attendance at a trial in court. (E. 491.)

Where any witness or person is ordered to be examined
before any officer of the court, or before any person appointed
for the purpose, the person taking the examination shall be
furnished by the party on whose application the order was
made with a copy of the writ and pleadings, if any, or with a
copy of the documents necessary to inform the person taking
the examination of the questions at issue between the parties.
(E. 492)

The examination shall take place in the presence of the
parties, their counsel, solicitors, or agents, and the witnesses
shall be subject to cross-examination and re-examination. (E.
493.)

The depositions taken before an officer of the court, or
before any other person appointed to take the examination,
shall be taken down in writing by or in the presence of the
examiner, not ordinarily by question and answer, but so as
to represent as nearly as may be the statement of the witness,
and when completed shall be read over to the witness and
signed by him in the presence of the parties, or such of them as
think fit to attend. If the witness refuses to sign the deposi-
tions, the examiner shall sign the same. The examiner may
put down any particular question or answer if there appears
any special reason for doing so, and may put any question to
the witness as to the meaning of any answer, or as to any
matter arising in the course of the examination. Any ques-
tions which are objected to shall be taken down by the
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examiner in the depositions, and he shall state his opinion
thereon to the counsel, solicitors, or parties, and shall refer to
such statement in the depositions, but he shall not have power
to decide upon the materiality or relevancy of any question
(E. 494.)

EX-PARTE APPLICATION.

The Court has no authority to give costs against an absent
party upon an ex parte application : Cass v. Poyser, 26 L.J. Ch.
93.

Costs should not be given against another party upon an ea-
parte motion: MeLean v. Allen, 14 P.R. 261.

All ex parte orders are periculo petentis: Re McCarthy,
Pepler & Co., 15 P.R. 261.

EXPENSE (Neglect, ete., Causing Expense, How Dealt With).

Where, in proceedings before the taxing officer, any party is
guilty of neglect or delay, or puts any other party to any
unnecessary or improper expense relative to such proceedings,
the taxing officer may direct such party or his solicitor to pay
such costs as he may think proper, or deal with them under
regulation. British Columbia Rule 795. See DISBURSEMENTS
and cases cited thereunder. See UNNECESSARY PROCEEDING and
cases cited thereunder.

EXECUTION.

Unless a stay of proceedings is ordered, a party entitled to
costs can issue execution, as soon as the costs arve taxed, and if
he has obtained a verdict he is at liberty to issue execution for
the amount of the verdiet immediately, without waiting to tax
the costs: Clark v. Creighton, 10 C.L'T. 324 ; 14 P.R. 34, which
practically overrules Coolidge v. Bank of Montreal, 6 P.R. 73,
on this point. As to the effect of R.S.0. ch. 203, sec. 141, see
Lount v. Canada Farmers' Imsurance Co., 8 P.R. 333, and
Lawson v. Canada Farmers' Insurance Co., 9 P.R. 185,

EXPERT EVIDENCE.

The costs incurred by experts in order to qualify them to
give evidence are not taxable as between party and party : Re
MeGannon v. Clarke, 9 P.R. 555.

The Master has no authority to employ experts in a case
which has been referred to him, for the purpose of assisting him
to come to a conclusion. The court alone has authority to
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obtain such assistance. Where, however, the Master had, at the
instance of the plaintiff, in an administration suit, and the
creditors, consented to the employment of an expert, and the
parties received the benefit of the expert’s serviees without
objection, the court refused to allow the costs incurred: Re
Robertson v. Robertson, 24 Gr. 555.

The allowances in respect to fees to any accountants, mer-
chants, engineers, actuaries, and other scientific persons to whom
any question is referred, shall be regulated by the taxing officer,
subject to the appeal to the court or judge, which decision shall
be final. British Columbia Rule 788.

The Nova Scotia Rule dealing with this subject is as fol-
lows:—

The allowances in respect of fees to conveyancing counsel,
and to any accountants, merchants, engineers, actuaries, and
other scientific persons, to whom any question is referred, shall
be regulated by the court or judge, whose decision shall be final.

The court may obtain the assistance of accountants,
merchants, engineers, actuaries, or other scientific persons in
such way as it sees fit the better to enable it to obtain the better
matter of evidence in any cause or proceeding, and may act on
the certificate of such persons.  See Ontario Rule 9}. Mani-
toba. Rules make a similar provision.  See McGannon v.
Clarke, 9 P.R. 555; Wright v. Collier, 190 App. 298; Attorney-
General v. Gooderham, 10 P.R. 259; McKay v. Keefer, 12 P.R.
256.

FEES.
Schedule of Fees, Appendix N. (British Columbia Rule 800.)

The fees, costs, and charges relating to all proceedings in any
civil matter or action in the Supreme Court, as between party
and party or solicitor and client, shall be allowed according to
the schedule in Appendix N. hereto; and no other fees, costs,
or charges shall be allowed. A solicitor may, however, contract
with his client for a lump sum for costs; but the opposite
party shall not be chargeable therewith, or with any other sum
in lieu of the charges in the said schedule.

Tariff of Fees be Promulgated by Judges. (Manitoba Rule 986.)

The judge or a court, or a majority of them, of whom the
Chief Justice shall be one, may promulgate a tariff of fees to
be allowed to barristers, solicitors, sheriffs, and officers of the
court. The said tariff, when approved by the Lieutenant-

©osTS—7
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Governor-in-Council, and printed in the Manitoba Gazette, shall
be of the same force and effect as if incorporated in this Act.
See Ontario Rules 1198 and 1179 as to tariff’ of costs and dis-
bursements in force in Ontario.

The Nova Scotia Rules re solicitors’ costs are as follows :—

Solicitors and counsel shall be entitled to charge and be
allowed the fees provided in the chapter “ Of Costs and Fees,”
which shall also apply to the pending proceedings. Nova
Scotia Rule 20.

FIATS.

Instructions to apply for increased counsel fees at trial, or
for costs of an examination for discovery, and of costs of prepar-
ing affidavits to be used on the application will not be allowed
on taxation. The necessary letters and attendances on an
application for increased counsel fee are taxable.  Affidavits
used on the application for increased counsel fees are now
deemed unnecessary and therefore not taxable as the proper
officers have now instructions to indorse on the record full par-
ticulars of the trial, including the names of counsel engaged,
number of witnesses sworn on each side and the time occupied
by the trial.

FOLIO.

A folio is to comprise 100 words, every figure comprised in
a column or authorized to be used being counted as a word.
British Columbia Rule 773. Ontario, Manitoba and Nova
Scotia have similar rules. In Ontario and Manitoba, however,
no provision is made for a figure to count as one word.

In England a folio comprises 72 words, every figure com-
prised in a column or authorized to be used being counted as
one word.

In counting figures in order to ascertain the number of folios
the following rule has been adopted in Toronto and elsewhere:
in Ontario, for example, $5.00 would count as two words; 1901
as one word.

GARNISHEE.

The garnishee, upon complying with any order of the court
to be made respecting the debts due him, shall be entitled to his
costs as between solicitor and client. Such costs, if not ordered
to be satisfied in any other way, shall be paid by the garnishing
plaintiff. This rule shall not apply in case the garnishee unsuc-
cessfully resists payment either in whole or in part, in which
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case a judge shall deal with the costs. See Ontario Rules 911
to 921, inclusive, British Columbia Rule 505, and Nova Scotia
Rule 551.

See ATTACHMENT and cases cited thereunder.

GROSS SUM IN LIEU OF TAXED COSTS.

Upon interlocutory application where the court or a judge
shall think fit to award costs to any party the court or judge
may by the order direct payment of a sum in gross in lieu of
taxed costs, and direct by and to whom such sum in gross shall
be paid.  British Columbia Rule 765.

Where the court or a judge or officer exercises jurisdiction
in Chambers or the Master deems it proper to award costs, the
judgment or order may direct payment of a sum in gross in lieu
of taxed costs, to be fixed by himself or the officer who settles
the order, and direct by and to whom such sum in gross is to be
paid.  Ontario Rule 1137.

The court has no power to award a sum in gross in lieu of
taxed costs if the sum awarded should exceed what could be
properly taxed.

A sum in gross in lieu of taxed costs is usually allowed to
creditors in administration proceedings. In case of a deficiency
such costs are not entitled to be paid in priority. See Re Atna
Insurance Co., 17 Gr. 160; Canham v. Neale, 26 Beav. 266, and
also ADMINISTRATION AcTIONS and cases cited thereunder. In
Ryan v. Fish, 4 O.R. 335, a sum in gross in lieu of taxed costs
was awarded to the plaintiff in an action for dower. See DoWER
and cases cited thereunder.

GUARDIAN.

Where the official guardian or other guardian of an infant,
lunatic, or person of unsound mind, is entitled to costs, or is
entitled to costs against any party to an action or proceeding,
the court or judge may order the successful adult party, if any,
to pay such costs and add them to his own. Ontario Rule 1138,
See British Columbia Rule 760. Manitoba Rule 930.. See
OFFICIAL GUARDIAN and cases cited thereunder. Thé Nova
Scotia. Rule is as follows:—

Where the court or judge appoints one of the solicitors of the
court to be guardian ad litem of an infant or a person of un-
sound mind, the court or judge may direct that the costs to be
incurred in the performance of the duties of such office shall be
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borne and paid either by the parties or some one or more of the
parties to the cause or matter in which such appointment is
made, or out of any fund in which such infant or person of
unsound mind is interested, and may give directions for the
payment or allowance of such costs as the justice and circum-
stances of the case require. (K. 988.) (Nova Scotia Rule.)

No matter what may be the result of the litigation the costs
of the guardian ad litem are generally ordered to be paid. See
Lipsett v. Perdue, 10 O.R. 575.

HABEAS CORPUS.
See. 119 R.8.0. 1897, ch. 51.

The Judicature Act governs the costs of proceedings under
habeas corpus.  The costs are therefore in the discretion of the
court or judge, and an order made in the discretion of the court
under that section is not appealable: Re Wetherall (1901),
O.LR, Vol. 1, 542.

Since the Judicature Act, the court has now jurisdiction to
give to the successful party costs of the proceedings for a writ
of habeas corpus: Reg. v. Jones, 63 L.J.Q.B. 656.

In the British Columbia Supreme Court Act, sec. 10, com-
bined with Rule 751, the court has power to award costs upon
a rule nisi for habeas corpus: Re Quai Shing, 6 B.C.R. 86.

The court has authority to award costs on an application for
habeas corpus, but has always refused to exercise this authority
except in extreme cases: Re Muwrphy, 28 N.S.R. 196 ; London
v. Westham (1892), 2 Q.B. 173; Regina v. London (1894), 1
Q.B. 453; Regina v. Jones (1894), 2 Q.B. 382.

As to costs, where certiorari in aid of the writ of habeas
corpus is applied, see CERTIORARL

INFERIOR COURT ACTIONS BROUGHT IN HIGH
COURT.

Where an action of the proper competence of a County
Court is brought in the High Court, or an action of the proper
competence of the Division Court is brought in the High Court
or in the County Court, and the judge makes no order to the
contrary, the plaintiff shall recover only County Court costs or
Division Court costs, as the case may be, and the defendant
shall be entitled to tax his costs of suit as between solicitor and
client, and so much thereof as exceeds the taxable costs of

th
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defence which would have been incurred in the County Court
or Division Court shall, on entering judgment, be set off’ and
be allowed by the taxing officer against the plaintiti’s County
Court or Division Court costs to be taxed, or against the costs
to be taxed and the amount of the verdict, if it be necessary,
and if the amount of costs to set off exceeds the amount of the
plaintift’s verdict and taxed costs, the defendant shall be
entitled to execution for the excess against the plaintiff.
Ontario Rule 1132, See Manitoba Rule 928. Since this rule
came into force, a judgment awarding costs on the High Court
scale, even though by consent, will not carry High Court costs
unless the action was one which could not have been brought
in an inferior court. See Brown v. Hose, 14 P.R. 8. See also
Brough v. Brantford, 25 Gr. 43; Holmes v. Bready, 18 P.R.
79 Dominion Bank v. Hefferman, 11 P.R. 504.

“Taxable costs of defence” in this rule mean costs as
between party and party. See Talbot v. Poole, 15 P.R. 274,
cited above.

In Holmes v. Bready, 18 P.R. 79, cited above, the plaintiff
at the trial was awarded costs in the County Court scale. The
defendant appealed to the Divisional Court, and his appeal was
dismissed with costs. The costs of the appeal primd facie
should be taxed upon the High Court scale.

Ontario Rule 1141 is as follows :—

The costs on all proceedings where a High Court case is
tried in a County Court, or a County Court case in the High
Court, shall be the usual costs of such cases in the court in
which the action was brought.

#

If a cause is removed from an inferior court having juris-
diction in the cause, the costs in the court below shall be costs
in the cause, unless the court or a judge otherwise orders.
(E. 978.) Nova Scotia Rule.

INJUNCTIONS.

A defendant is entitled, where an action is dismissed with
costs, to tax the costs of unsuccessfully opposing the motion
for an injunction unless deprived of them by the judgment.
Where an interim injunction was made and the question of the
costs of obtaining same were adjourned to the trial, and the
action was dismissed with costs, it was held the costs of opposing
the motion for the injunction should be allowed to defendant :
Gosnell v. Bishop, 38 Chy. D. 385.
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Where the plaintiff made an application for an interim
injunction and the motion was dismissed, the proper practice is
to leave the disposition of the costs to the trial judge. The
costs of making the application and of opposing the application
to abide by the event: Carruthers v. Armour, T Gr. 34,

Where, however, a party obtained an injunction ex parte by
suppressing and concealing the true facts of the case, and the
injunction, on the application of the defendant, was dissolved,
the costs should be made payable forthwith.

In Sklitzsky v. Cranston, 22 O.R. 590, the plaintiff was
ordered to pay the costs of an interim injunction obtained by
him, because the facts proved at the trial showed no evidence
of such immediate and serious damage as to justify the applica-
tion. See also Johnson v. Jenkins, 13 C.LT. 270.

Where an order is made continuing an injunction with costs
this will carry, in the absence of any special direction to the
contrary, the costs of an interim injunction previously obtained
on an ex parte application:  Blakely v. Hall, 56 L'T. 400. Sec
also Sonnenschein v. Barnard, 57 LT, T12.

IMPROPERLY INCURRED COSTS.

If, in any case, it appears to the court or a judge that costs
have been improperly, or without any reasonable cause, incurred,
or that by reason of any undue delay in proceeding under any
Jjudgment or order, or any misconduct or default of the solicitor,
the costs properly incurred have, nevertheless, proved fruitless
to the person incurring the same, the court or judge may call
on the solicitor of the person by whom such costs have been
incurred, to show why such costs should not be disallowed as
between the solicitor and his client, and also, if the circum-
stances of the case require, why the solicitor should not repay
to his client any costs which the client has been ordered to pay
to any other person, and thereupon make such order as the
justice of the case requires. The court or judge may refer the
matter to the taxing master and may also appoint a solicitor
to attend and take part in the inquiry. Such notice, if any, of
the proceedings or order shall be given to the client in such
manner as the court or judge directs. Any costs of the solicitor
so appointed and attending shall be paid by such parties or out
of such funds as the court or judge directs. (E. 986.) Nova
Scotia Rule. See UNNECESSARY Costs and cases cited there-
under.




INSPECTION OF DOCUMENTS. 103

INSPECTION OF DOCUMENTS.

As to inspection of documents under Order XXXI., Rule
15, no allowance is to be made for any notice or inspection
unless it is shown to the satisfaction of the taxing officer that
there were good and sufficient reasons for giving such notice
and making such inspection. British Columbia Rule 77}.

As to inspection of documents under Order XXX., Rule 15,
no allowance is to be made for any notice or inspection unless
it is shown to the satisfaction of the taxing authority that
there were good and sufficient reasons for giving such notice
and making such inspection. Nova Scotia Rule.

Any allowance shall not be made for any order for produc-
tion, or any notice of inspection, under any of the rules relating
to the production and inspection of documents, unless it is
shown to the satisfaction of the taxing officer that there were
good and sufficient reasons for taking the order, giving the
notice or making the inspection: Ontario Rule 1155. See
Manitoba Rule 412, to the same effect.

At the trial the defendant obtained an order for the inspec-
tion of a vein in the plaintiff’s claim upon the statement made
that the vein was a continuation of a vein, the apex of which
was within the limits of their own elaim. The plaintift asked
for an adjournment, with a view of inspecting their own
property, and if possible, rebutting the defendant’s claim, and
an adjournment was allowed, but on terms, viz., That all costs
occasioned thereby should be borne by the plaintiffs in any
event. On appeal from the ruling it was held that such costs
should abide the result of the issue to which the inspection
related :  Iron Mask v. Centre Star, 7 B.C.R. 66.

On a party and party taxation, the costs of inspection were
disallowed where the taxing officer was satisfied that there were
not good and sufficient reasons for making the inspection:
Brown v. Sewell, 16 Ch. D. 517. See also Baldwin v. Quinn,
16 P.R. 248.

INSPECTOR'S COSTS.

Where the inspector under the Ontario Liquor License Act
attends court as prosecutor or witness, and travels to attend
such court a distance of more than three miles from his place
of residence, he can recover as costs in the cause his railway
fare, or hire of conveyance, as follows :—

1. In case he travels by rail or stage, the fare actually
required to be paid by him.
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2. If by a hired conveyance, the sum actually paid.

3. If in his own conveyance, 10 cents per mile one way.

4. To cover all other expenses, $1.00 per day.

Generally, in cases of adjournment, at the instance of the
defendant, similar additional allowance is to be made where the
inspector is actually in attendance.

INSTRUCTIONS.

The following instructions should be allowed : Where there
is a brief allowed, instructions for brief should also be allowed.
Instructions for affidavits on production in ordinary cases
should be allowed at $1.00. Where the affidavit is special,
$2.00 should be allowed, in the discretion of the taxing officer.
Instructions to sue, where defendant has appeared and judg-
ment is obtained, on motion, the plaintiff is entitled to $4.00
for instructions. Instructions to apply for an order to examine
should be allowed at $1.00. Instructions to examine either
plaintift or defendant for discovery, $2.00: Alexander v.
School Trustees, 11 P.R. 157.

The following instructions should not be allowed :

Instructions for orders to produce obtained on pracipe.

Instructions to apply for increased counsel fee.

Instructions to file lis pendens ; this is covered by instruc-
tions to sue.

Instructions for brief is not allowed where the solicitor is
acting on his own behalf.

Instructions for affidavit of disbursements should not be
allowed, unless special.

No matter how many affidavits are used in supporting or
opposing a motion only one instruction can be allowed if the
affidavits used deal with the same subject matter, and are
simply corroborative, but if they were each of sufficient
importance and combine entirely different matters, separate in-
structions might properly be allowed for each affidavit. Instrue-
tions for pleadings in action and instructions for reasons for or
against appeal are allowed but once during the course of the
action: Torrance v. Torrance, 9 P.R. 271.

When a solicitor suing on his own behalf uses his partner’s
name as his solicitor no instructions are taxable. The same
rule would apply if he sued pro formo in the name of any other
solicitor.

Instruction for appeal was allowed at $2 in Barber v.
Morton, 2 C.L.T. 340.
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INTEREST.

By section 116 of the Ontario Judicature Act it is provided
that, unless otherwise ordered by the court, a verdict or judg-
ment shall bear interest from the time of the rendering of the
verdict, or of giving the judgment as the case may be, notwith-
standing that the entry of judgment shall have been suspended
by any proceeding in the action, whether in the court in which
the action is pending or in appeal.

Every writ of execution for the recovery of money shall be
indorsed with a direction to the sheriff or other officer or person
to whom the writ is directed, to levy the money really due and
payable and interest to be recovered under the judgment,
stating the amount and also to levy interest thereon if interest
to be recovered at the rate of 6 per centum per annum from the
time judgment was entered. Ontario Rule 869.

In cases where there is an agreement between the parties
that more than 6 per cent. interest shall be secured by the
judgment, the indorsement may be to levy the amount so
agreed. In the absence of any agreement operating subsequently
to judgment, interest is limited to the legal rate 6 per cent.,
even though the part of the debt on which the judgment was
recovered bore a higher rate: Re European Central Railway
Co., 4 Ch. D. 35.

The plaintiff obtained a verdict at the trial from the jury,
but the trial judge dismissed the action. From the judgment
dismissing the action the plaintiff appealed, and the full court
allowed the plaintiff’s appeal, and ordered that judgment be
entered in plaintiff’s favour for the amount of the verdict. It
was also held that the plaintiff was entitled to interest from the
date of the verdict : Gordon v. City of Vietoria, T B.C.R. 329.

The interest which a verdict or judgment bears by virtue of
R.S.0. ch. 44, sec. 88. is no part of the claim ; and the question
as to the scale upon which costs are to be taxed is to be deter-
mined by the amount of the verdict or judgment irrespective of
such interest : Maleolm v. Leys, 15 P.R. 75, distinguished ;
Sproule v. Wilson, 15 P.R. 349.

If a demand for interest is made by the solicitor in writing,
unless the bill is paid, interest may be properly allowed. The
taxing officershas no power to allow interest unless the question
of interest has been specially referred to him by the order of
taxation : Re MeClive, 9 P.R. 213. See Awrcher v. Severn, 12
P.R. 648.

{
{
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A taxing officer has no power to charge a solicitor with
interest upon moneys in his hand belonging to his client: Re
O’ Donohue, 12 P.R. 612.

The interest which a verdiet or judgment bears by virtue of
R.S.0. ch. 51, sec. 116, is no part of the elaim. The question as
to the scale upon which the costs are to be taxed is to be deter-
mined by the amount of the verdiet or judgment irrespective of
interest : Sproule v. Wilson, 15 P.R. 349 ; Malcolm v. Leys, 75,
distinguished.

Interest on taxed costs commence to run from the date of
the taxing officer’s certificate : Fox v. Charlton, 6 W.R. 352.

The court will give interest on costs payable out of a fund
which cannot be immediately realized : Re Campbell, 19 W.R.
427,

Where a solicitor engaged in various suits obtained payment
out of court of a sum of money standing in trust in the cause,
and retained it towards his costs, and upon a subsequent taxa-
tion of his bill it appeared that at the time he obtained payment
of the money he had in fact been already overpaid. The court,
however, refused on motion for that purpose to charge him with
interest, the parties having made considerable delay before they

taxed the costs, and there being no fraud or laches imputable to
the solicitor : Wright v. Southwood, 1 Y. and J. 527.

A solicitor is not chargeable with interest on balances in his
hands: Re Savery, 15 Beav. 58,

Interlocutory orders for costs bear interest. See Taylor v.
Roe. 70 L.T. 232, See ch. 80, sec. 9, R.S.0.

As to interest generally see the following cases: MeLaren v.
Canada Central, 10 P.R. 349; Woodruff' v. Canada Guarantee
Co., 8 P.R. 532; Hope v. Beatty, 7 P.R. 39; Michie v. Reynolds,
24 U.C.Q.B. 303; Re MeClive, 9 P.R. 213.

Where bill of costs is not taxed interest eannot be recovered
unless there is a special agreement with the client: Cameron v.
Heighs, 14 P.R. 56; Taylor v. Roe (1894), 1 Ch. 413; Archer v.
Severn, 12 P.R. 648.

The taxing officer has no power or authority to allow interest:
Blair v. Cordner, 19 Q.B.D. 516. See also Re Marsden, 40
Ch. D. 475. See also Re O’ Donohoe, 12 P.R. 612,

See British Columbia Rules 641, 642 and 643, re interest.
Also sec. 52 Queen’s Bench Act, 1895, Manitoba; also Nova
Seotia Rules 270, 505 and 611.
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INTERLOCUTORY COSTS.

The court and every judge thereof, in so far as it or he
may be able so to do without injustice, shall adopt and carry
out the principle that no costs of any interlocutory motion
before judgment or before an order to enter judgment is obtained,
shall be allowed, unless in the opinion of the judge or officer
making the same, or of the taxing officer, such order was neces-
sary to the proper trial or disposition of the case, or to do
justice between the parties and all eosts of motions made before
final judgment where costs are to be allowed, shall, unless other-
wise ordered, be taxed at the taxation of the general costs of
the cause, subject to all just rights of set-off. In case where an
application is made which, though within the strict right of the
applicant, is considered by the court or judge to be vexatious and
unnecessary, costs may be given against the applicant.

No party shall be entitled to tax against the opposite party
the costs of an examination for discovery except upon the fiat
of a judge. Such fiat may be given at the trial by the judge
before whom the case is tried, or by a judge in Chambers on
application for that purpose upon notice to the opposite party;
but no costs of obtaining such fiat shall be allowed. Manitoba
Rule 932.  See Swindell v. Birmingham, 3 Ch.D.127.

Decisions of the Master in Chambers and Rose, J., 15 P.R.
269, refusing to order a set-off of certain interlocutory costs
against the amount alleged to be due to the solicitors upon bills
in course of taxation, affirmed on appeal:—

Held, that as the taxation had never been completed and
the solicitors declined to proceed with it, they were not entitled
to the set off.

If the taxation had been completed, the fact of the interlocu-
tory costs being ordered to be paid forthwith after taxation
would not have prevented their being ordered to be set-off; but
it raised an inference that it was not intended that they should
be set-off.

Whether the costs in question should be set-off, or not was
in the Master’s discretion, and, having regard to the fact that
they had been assigned, and to the other circumstances before
the court, it could not be said that an improper discretion had
been exercised: Re Clark and Holmes, 16 P.R. 94.

Certain interlocutory orders awarded “costs to all parties
out of the estate.” At the hearing the parties settled the action,
and a consent judgment was entered, which directed that “the
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parties other than the official guardian do pay their own costs.” E
The plaintiff, however, claimed the costs awarded by the inter-
locutory orders.

Held, reversing the ruling of the local Master at Woodstock,
that the disposition of the costs made by the consent judgment
must be taken to apply to all costs of the litigation, including
those upon interlocutory motions, and that the plaintiffs were
not entitled to tax the costs which they claimed: Campbell v.
Dunn, 54 C.L.J. 742

An appeal by the defendant Calvert from an order of
Rose, J., in Chambers, allowing an appeal from the ruling of
one of the taxing officers at Toronto, and directing a set-oft' of
certain costs awarded to the appellant against the amount of
the plaintiff’s judgment debt and costs, notwithstanding the
assertion of a lien by the solicitor for the appellant.

The plaintiff had recovered judgment in the High Court
against two defendants for debt and costs. The plaintiff, after
examining the defendant Calvert as a judgment debtor, made
a motion for a receiver, which was dismissed with costs, and a
motion to commit the defendant Calvert for refusal to answer
and for making unsatisfactory answers upon his examination,
which was also dismissed without costs. The plaintiff appealed

to a Divisional Court from the orders dismissing these motions
and his appeal was dismissed with costs. On taxation of the
costs of this appeal the taxing officer was asked to set them off
against the plaintiff’s judgment debt and costs, but the defen-
dant Calvert's solicitor asserting a lien on the costs awarded to
him, the taxing officer refused to make the set-off.

The motion to Rose, J., was by way of appeal from the
taxing officer’s ruling, and also a substantive motion for an
order directing a set-off.

Ontario Rule 116} provides that “where a party entitled
to receive costs is liable to pay costs to another party, the
taxing officer may tax the costs such party is liable to pay and
may adjust the same by deduction or set-off, or may delay the
allowance of the costs such party is entitled to receive, until he
has paid or rendered the costs he is liable to pay, or the officer
may allow or certify the costs to be paid and the same may be
recovered by the party entitled thereto, in the same manner as
costs ordered to be paid may be recovered.”

Ontario Rule 1165: “A set-off of damages or costs between
parties shall not be allowed to the prejudice of the solicitor’s
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lien for costs in the particular action in which the set-off' is
sought: but interlocutory costs in the same action awarded to
the adverse party may be deducted”:—

Held, that the costs were interlocutory costs and a set-off
was properly directed by the judge in Chambers, to whom an
appeal lay from the taxing officer’s ruling. Appeal dismissed
with costs to be fixed by registrar: Wright v. Calvert, 34
C.LJ. 353.

The costs of a motion, and appeals following, to discharge
the defendant out of custody under an order for arrest before
judgment, are properly interlocutory costs, though partly
incurred after judgment; and where such costs are awarded to
the defendant they ought to be set off against the judgment
which the plaintiff” has obtained against the defendant in the
action and which the defendant is unable to pay. As against
such a set-off the defendant’s solicitor has no lien on the costs
which the plaintiff has been ordered to pay and such costs
may be ordered to be set-off or deducted, as provided in Rule
1165. In this case the order allowing the defendant costs was
not made until after judgment and therefore an application to
the court for a discretion to set-off was necessary: had the
order been made before judgment the taxing officer would have
made the deduction: Elgie v. Butt, 18 P.R. 469.

In the course of a proceeding for the taxation, at the
instance of the client, of the solicitor’s bills of costs, there was
several interlocutory applications and appeals by the solicitors
which were dismissed with the costs to be paid by the solicitors
forthwith:—Held, that the solicitors were not entitled to have
these costs set-off against the amount of costs alleged to be due
to them upon the bills then being taxed: Re Clarke and
Holmes, 15 P.R. 269. See the next case cited.

Where, under the judgment in an action, the costs thereof
are to be taxed to one party, and under interlocutory orders
certain goods are payable in any event on the final taxation,
the taxing officer should not close the taxation of costs of the
action and certify the result until the interlocutory costs are
taxed, unless there is reasonable delay in bringing in a bill of
the latter costs: Cousinean v. Park, 15 P.R. 37. See also
Re Lewis, 31 Ch.D. 623; Blakely v. Latham, 43 Ch.D. 23;
0’ Donohwe v. Bourne, 27 S.C.R. 654; Hunter v. Hunter, 18
C.L.T. 114; Bank of Toronto v. Kelly, 17 P.R. 250; Bull v. N.
British, 12 P.R. 284,
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INTERPLEADER ACTIONS.

The court or judge who tries the issue may finally dispose
of the interpleader proceedings including all costs not otherwise
provided for. Ontario Rule 111}. See British Columbia
Rule 669 ; Manitoba Rule 970.

Nova Scotia Rule ve Interpleader is as follows ;—

Where the execution creditor does not in due time, as
directed by Rule 16, admit or dispute the title of the claimant
to the goods or chattels, and the claimant does not withdraw
his claim thereto by notice in writing to the sheriff or his
officer, the sheriff may apply for an interpleader summons to be
issued, and should the claimant withdraw his claim by notice
in writing to the sheriff or his officer, or the execution creditor
in like manner serve an admission of the title of the claimant
prior to the return day of such summons, and at the same time
give notice of such admission to the claimant, the judge may,
in and for the purpose of the interpleader proceedings, make all
such orders as to costs, fees, charges, and expenses, as are just
and reasonable. (E. Or. 57, r. 17, E.R.S.C., 1889, r. 10.)

As to interpleader costs generally see Grothe v. Peace, 15
PR. 432; Gray v. Alexander, 10 P.R. 358. In McLaren v.
Canada Central, 10 P.R. 328. Each party was ordered to pay
their own costs, and half of the costs of the sheriff: Ontario
Silver Co. v. Tasker, 15 P.R. 180.

By Ontario Rule 1120 where an issue is ordered, the costs
of the sheriff' is to be a first lien on the property exigible ; with-
out prejudicing said lien the sheriff may tax his costs and serve
allocatur on each party. The successful party is generally
liable to the sheriff for costs, but if case is settled between the
parties the sheriff’s costs shall be paid by the party by whom
the execution was issued.

See Manitoba Rules 915 and 916. See British Columbia
Rules 667, 668 and 669. See Nova Scotia Rule 756.

The court or judge may in or for the purposes of any
interpleader proceeding respecting the satisfaction or payment
of any lien or charges of the applicant, and as to costs, make
any order as may be just and reasonable. See Re Rothchild v.
Morrison, 63 L.T. 46. See also Ontario Rules 1121 and 1122.

The party moving for an interpleader order whether plain-
tiff or defendant, should, if resident outside the jurisdiction, give
security for costs to the opposite party : Swain v. Stoddard, 12
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P.R. 59, approved; Belmonte v. Aynard, 4 C.P.D. 352, dis-
tinguished ; Re Ancient Order of Foresters and Castner, 14
P.R. 47. See Knickerbocker v. Webster, 17 P.R. 189.

Copy of the interpleader order for the taxing officer for use
on taxation is allowable, but the copy of the interpleader order
for sheriff cannot be taxed. A copy of the interpleader order
for an execution creditor is allowable, but a copy of the inter-
pleader order served on parties who have abandoned their
claims cannot be taxed.

In an application for an interpleader order which was
enlarged on several occasions, and nothing was said at the time
of the enlargement as to costs, and the sheriff subsequently
obtains an order giving him the costs of and incidental to the
motion, under these circumstances, he would be entitled to the
costs of the enlargement.

ISSUES—COSTS OF SEVERAL.

When issues in fact and law are raised upon a claim or
counter-claim, the costs of the several issues respectively, both
in law and in fact, shall, unless otherwise ordered, follow the
event. (E. 977.) Nova Secotia Rule.

By sub-sec. 3 of Ontario Rule 1130, where an action or
issue is tried by a jury the costs shall follow the event unless
the judge before whom the action or issue is tried in his discre-
tion otherwise orders. The word event in this rule must be
read distributively. See Myers v. Defries, 4 Ex. D.180; Lund
v. Campbell, 14 Q.B.D. 821, also Ahrbecker v. Frost, 17 Q.B.D.
606 ; Bertram v. Massey, 13 P.R. 184 ; Copelaud v. Blenheim,
11 P.R. 54. See British Columbia Rules 752 and 324, 323,
326 and 327. See Manitoba Rule 926.

INVESTMENT OF MONEY.

A solicitor intrusted with money to invest did so on pro-
perty of sufficient value, and his client, shortly after the loan,
desired him to realize the amount advanced, which the solicitor
endeavoured to do by getting the owner to effect another loan
from a building society. He desired his client to release his
mortgage for that purpose, undertaking to obtain security on
chattel property for any deficiency before acting on the release.
The society refused to advance more than $800, which it was
stipulated should be paid to the client, thus leaving a balance due
to him of about $150. The solicitor procured from the mortgagor
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a chattel mortgage on cattle, ete., variously valued at from $100
to 8130 : such security being made out in the name of the client,
and only requiring his affidavit of bond fides to have it regis-
tered. This the client refused to accept, and instituted proceed-
ings against the solicitor for the surplus of his claim; and the
judge of the County Court gave a verdict and judgment for
$177 against the latter. On appeal this court (Burton, J.A.,
dissenting), being of opinion that the plaintiff’ had of his own
wrong lost the benefit of the chattel mortgage, reduced the
judgment by $117, thus limiting the verdict to $60, with
Division Court costs, but refused to either party costs of the
appeal : O'Callaghan v. Bergin, 11 A.R. 594.

During the partnership the plaintiff, acting on R.s advice,
allowed him to invest moneys in the purchase of lands in
Dakota, it being agreed that he was to pay her interest on the
moneys so invested, and that any profits were to be divided
between the plaintiff and R, W. had no knowledge of this
transaction. The moneys so invested were lost :— Held, revers-
ing the judgment of the Queen’s Bench Division (15 O.R. 662)
and affirming that of Boyd, C. at the trial, that this was a
transaction clearly outside the scope of the partnership busi-
ness, and that W. was not liable. See Taylor v. Mayrath, 10
O.R. 669.

R., a practising solicitor, was retained by the plaintiff to
manage her business affairs, and he obtained from her and
invested large sums of money in mortgage securities. A year
afterwards R. entered into partnership with the defendant W.,
and the firm carried on business as solicitors and conveyancers,
and had in their hands several estates to manage. It was
agreed when this partnership was formed that W. should have
no interest in the plaintiff’s business, which continued to be
managed entirely by R., but the entries in connection therewith
were made in the books of the firm, moneys received on the
plaintiff’s account were deposited with the firm's moneys and
from time to time re-invested by the firm, or paid to the plain-
tiff or to R. by cheque of the firm, and charges paid by
borrowers went into the profits of the firm. Losses occurred
owing to the insufficient value of some of the mortgaged pro-
perties :—Held (Burton, J.A., dissenting), affirming the judg-
ment of the Queen’s Bench Division (15 O.R. 662), and that of
Boyd, C., at the trial, that under the circumstances, particularly
because of the money having been actually received by the firm
and again paid out by them to the borrowers, both partners
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were liable for the negligence complained of. Per Hagarty,
C.J.O.: The business being primd facie within the scope of the
partnership business, W. was liable, and to escape liability he
should, when the partnership was formed, have given notice to
the plaintiff that he was not to be liable. Per Burton, J.A.:
R. alone was retained by the plaintiff, and as it was a term of
the partnership that W. was to have no duties cast upon him to
give notice to her, any liability to her could arise only by
estoppel, and there was nothing amounting to estoppel in this
case : Thompson v. Robinson, 16 A.R. 175.

See SOLICITOR AND
CLIENT, and cases cited thereunder.

JOINDER.

It has been held that a joinder of issue is a pleading, but
notwithstanding this decision instructions for joinder of issue
cannot be taxed See Torrance v. Torrance, 9 P.R. 271. Also
Norris v. Beazley, 35 LT. 845, where leave to rejoin was
refused as unnecessary. Evans v. Gann, W.N. (1875), 199.

JUDGMENT DEBTOR.

The costs of the examination of a judgment debtor or other
person liable to examination, and of any application for the
attachment of debts, and of any proceedings arising from or
incidental to such application, shall be in the discretion of the
court or a judge. Ontario Rule 1139. See Ginty v. Rich, T
P.R. 319, and Popham v. Flynn, 286, 15 P.R.

JUDGMENT WITHOUT TRIAL.

In every case where judgment is entered without trial, or
the decision of a court or a judge or order as to the costs, and
where the amount of or relief awarded by the judgment, primd
Jfacie, appears to be within the jurisdiction of an inferior court,
the taxing officer shall not tax full costs of the High Court
without proof on affidavit to his satisfaction that the action was
properly instituted therein; and, if properly within the com-
petence of the County or Division Court, then the taxation
shall be on the scale of fees in such court. See Ontario Rule
1133. Where there has been a trial but no order has been
made for costs. See Andrews v. London, 12 P.R. 44; Brown
v. Hose, 14 P.R. 3; Dale v. Weston, 17 P.R. 523; White v.
Belfry, 10 P.R. 64.

cosTs—8
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JUDGMENT ON CONFESSION OF DEFENCE.

See Ontario Rule 295 and Nova Scotie Rule 2}2, and
Foster v. Gamgee, 1 Q.B.D. 666; Newington v. Levy, 6 C.P.
180; Ellis v. Monson, 36 L.T. 385; Beddall v. Maitland,
17 Ch. D. 174 ; Patterson v. Smith, 14 P.R. 558. See also
Manitoba Rules 585 to 591 inclusive.

4 JUDGMENT FOR COSTS.

, Pending a revision, judgment may be entered and execution
issued unless the court or a judge otherwise orders; and in case
of an execution being issued, if the amount taxed is reduced on
revision, the party entitled to the costs shall forthwith give
notice of the reduction and of the amount thereof to the sheriff
or other officer in whose hands the execution had been placed
and the amount struck off on the revision shall be deducted
from the amount indorsed on the execution. Ontario Rule
1169. See British Columbia Rule 4}7.3. See Nova Scotia
Rules 84 and 242. See Manitoba Rule 1169.

JURY TRIALS.

By the provisions of sec. 3 Ontario Rule 1130, in action or
issue tried by a jury, the costs shall follow the event unless the
judge, before whom the action or issue is tried, in his discretion
otherwise orders. In Garnett v. Bradley, 3 App. Cas. 944, it
was decided by the House of Lords that in a slander action
where the plaintiff’ obtained a verdiet, no matter how small, he
is entitled to costs. See DISCRETION As TO CosTs, and cases cited
thereunder.

S Y

JURY FEES.

Jury fees should be paid when the action is entered for
trial. Where the action has been entered for trial, and is made
a ramanet, no further fees are payable after the first entry.

In Elliott v. Wilson, veported in 6 Manitoba L.R. 63, the
defendant gave notice for jury and paid the jury fee. A
verdiet was found in his favour, but on the application of the
plaintiff’ a new trial was directed. 'The plaintiff’ gave notice of
trial, but the officer refused to enter the record unless a further
jury fee was paid, and the plaintiff moved to have the jury
notice set aside. An order was made by Bain, J., setting the
jury notice aside. On appeal from this order to the full court,
the order was set aside upon the ground that a second payment
could not have been exacted. As to jury recommendation in
reference to costs, see Farquhar v. Robertson, 13 P.R. 156, and
Weaver v. Sawwyer, 16 O.A.R. 422.
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PEACE.

JUSTICE OF THE PEACE.

Under Criminal Code 857 and 868 justices can award costs
against the prosecutor where case dismissed, and under Criminal
Code 867 against defendant if convieted. See. 4, ch. 90, R.S.0.
makes provision for costs in cases under Ontario Statutes.

An order under 53 Viet., ch. 23, for secarity for costs in an
action against a justice of the peace, should not limit a time
within which security is to be given nor provide for dismissal
of the action in default. The order should be simply “ that the
plaintiff do give security for the costs of the defendant to be
incurred in the action.”  Thompson v. Williamson, 16 P.R. 368,

In an action against justices of the peace for false imprison-
ment, ete., the Divisional Court (10 O.R. 631) ordered judgment
to be entered for the plaintiff for $25, the damages assessed by
the jury, leaving the costs to be taxed according to such scale
and with such rights as to set-off as to the statute and rules of
courts might direct. Upon appeal from taxation :—Held, that
the action being within the proper competence of the Division
Court (unless the defendant objected thereto) the plaintiff
should have costs only on the scale applicable to that court,and
the defendants should have their proper costs by way of
deduction or set-off:—Held, also (Cameron, C.J., dubitante),
that the effect of R.S.0. (1877) ch. 73, sec. 19, read in connee-
tion with sec. 12 of that Act, and with R.S.0. (1877), ch. 43,
sec. 18, sub-sec. 5, R.S.0. (1877), ch. 47, sec. 53, sub-sec. 7, and
R.S.0. (1877), ch. 50, sec. 347 is not to provide that the plain-
tiff’ should have costs on the Superior Court scale when his
recovery is within the jurisdiction of an inferior court.

Per Cameron, C.J.—The case came under sec. 18, rather
than sec. 19 of R.S.O. (1877), ch.73: Ireland v. Pitcher, 11
P.R. 403, C.P.D.

Upon application under 53 Viet., ch. 23 (0O.), for security for
costs in actions against a justice of the peace, the rule should
not be more, but rather less, onerous than in ordinary applica-
tions for security where the plaintiff is out of the country.

Section 2 of the Act provides that if it is to be shewn that
the plaintiff is not possessed of property sufficient to answer the
costs of the action :—

Held, that the court should be less exacting as to the
character of the property where a person is a bona fide resident
than in the ordinary case of a stranger who seeks to justify
upon property within the jurisdiction. The test is, is it such
property as would be forthcoming and available in execution ?
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And where the plaintiff had property, partly real and partly
personal, to the value of $800 over and above debts, incum-
brances and exemptions, security for costs was not ordered :
Bready v. Robertson, 14 P.R. 7.

In an action against a justice of the peace, for false arrest
and imprisonment, it appeared that there was a valid warrant
of commitment against the plaintiff' in the county of O., which
was, in the absence of the police magistrate, indorsed by the
defendant for execution in the city of T., and under which the
plaintiff’ was there arrested.

The plaintiff alleged that the arrest was illegal because the
defendant’s mandate was not actually indorsed upon the war-
rant, and because the defendant’s authority was not shewn on
the face of the mandate. It appeared, however, that the
defendant’s mandate was pasted or annexed to the warrant, and
that the defendant had authority though it was not set out.
It was admitted that the plaintiff was not possessed of property
sufficient to answer costs :—

Held, that the defendant was entitled to security for costs
under 53 Viet., ch. 23 (0).

Per Robertson and Meredith, JJ., that it was not intended
by the statute that the merits of the action should be deter-
mined upon an application for security of costs : Southwick v.
Hare, 15 P.R. 222.

LAND TITLES ACT.

Payment of costs under the Land Titles Act is regulated by
the following sections of R.S.0. ch. 138.

The Master of Titles may order costs either as between
party and party, or as between solicitor and client, to be paid
by or to any person or party to any proceeding under this Act ;
and may give directions as to the funds out of which any costs
shall be paid, regard being had to the following provisions, viz.:

That any applicant under this Act is liable primd facie to
pay all costs, charges, and expenses incurred by or in conse-
quence of his application, except in a case where parties object,
whose rights are sufficiently secure without their appearance,
or where any costs, charges, or expenses are incurred unneces-
sarily or improperly, and subject to this proviso, that any
party aggrieved by any order of the Master of Titles under this
section may appeal in the prescribed manner to the court, which
may, with or without modification, annul or confirm the order
of the Master.
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If any person disobeys any order of the Master of Titles
made in pursuance of the preceding section, the Master may
certify such disobedience to the court and thereupon such
person, subject to such right of appeal as aforesaid, may be
punished by the court and execution issued to enforce the
order in the same manner in all respects as if the order made
by the Master were the order of the court.

It would appear under the above sections that an order for
costs under the Land Titles Act can be enforced by execution,
without any further order or direction being made by the judge
or court.

Mr. Justice Meredith has held that it is not necessary to
have the costs taxed under the order, or a report of the facts
made by the Master under the direction of the court or judge,
but that the costs can be enforced by the execution in the first
instance.

A local Master of Titles has power by virtue of secs. 137
and 74 of the Land Titles Act, R.S.O. ch. 116, in ordering that
a caution be vacated, to direct payment by the cautioner of
costs as between solicitor and client ; and by Rule 10 (2) of the
Rules in the Schedule to the Act has power to give a special
direction that costs as of a court motion may be taxed.

And where a Master in his discretion so ordered, a judge in
Chambers refused to interfere, more especially as the appeal
was late and could only be entertained asan indulgence: Re
Ross and Stobie, 14 P.R. 241.

LETTERS.

A solicitor’s letter, enclosing fee for service of summons, or
other papers requiring to be served out of the jurisdiction, is
properly taxable. The protection given a sheriff within the
Jurisdiction does not extend to a foreign sheriff.

All necessary letters of attendance in order to obtain the
decision of the taxing officer at Toronto should be allowed. See
Tariff, item 160.

A letter written by a solicitor enclosing a writ of summons
issued by him to an agent for service is properly taxable.

A solicitor forwarding papers to be served is entitled to
charge either for the letter or for an attendance, but is not
entitled to both. This is the case even though the papers
should have been served by the sheriff.
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The following letters written during the progress of a trial,
or an appeal, should be allowed :—

Letter to client advising of examination for discovery, when
undertaking given to produce.

Letter to client advising of result, where judgment reserved
at trial

Letter to client advising of trial.

Letter to client advising of motion to change venue.

Letter to client advising that defendant has paid money
into court.

Letter to client advising of result of appeal.

All necessary letters between a solicitor and his agent
during the progress of the cause are taxable on a party and
party taxation whether the agent resides in the county town of
the county in which the solicitors reside, or in another county, or
in Toronto : Agnew v. Plumkett, 9 P.R. 456. See also Yott v.
Hubbs, 11 C.LL'T. 358 ; McMicken v. Ontario Bank, VIII. 513.

By Ontario Tariff, item 131, the taxing officer may allow a
reasonable sum, not however exceeding $5.00, for correspon-
dence during the progress of an appeal to the Court of Appeal.

LETTERS ROGATORY.

Where it is necessary to obtain the assistance of a foreign
court to compel the attendance of a witness before a commissioner
appointed by a commission, an order can be obtained for the
issue of letters rogatory, but such an order will not be made
unless it is clearly established that they are necessary:
Ehrmann v. Ehrmann, 75 L'T. 37; Re Ex. Parte Swmith,

2 Cart. 330. See also the following statutes: Imperial Statutes,
48 and 49 Viet., ch. 74; R.S.0. ch. 73, sec. 52.

LIBEL.

The words “involves a criminal charge” in R.S.0. ch. 57,
sec. 9, sub-sec. (1) (a), means “involves a charge that the plain-
tiff has been guilty of a eriminal offence.”

And where the words published by the defendants in their
newspapers, alleged that the plaintiffis had tried to bribe
aldermen by issuing them paid up stock in their company:—

Held, upon an application for security for costs under the
above section, that the words did not involve a eriminal charge,
for a corporation cannot be charged criminally with a crime
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involving malice or eriminal intention of the offender: Mayor,
ete., of Manchester v. Williwms (1891), 1 Q.B. 94, followed;
Jouwrnal Printing Co. v. MeLean, 25 O.R. 509, distinguished.

And where the defendants by affidavit showed publication
in good faith and other circumstances sufficient under the above
seetion to entitle them to security for costs, and the case made
was not displaced by the cross examination of the deponent on
his affidavit, an order was made for such security: Georgian
I)’u” ;\'/1/'1: Canal Co. v. World .\'wlwlnr/wl' Co., 16 P.R. 320.

The legislation, in ch. 57, sec. 9, R.S.0,, as to security for
costs in actions for libel contained in newspapers is unique, and
the intention is to protect newspapers reasonably well conducted,
with a view to the information of the public.

In a newspaper article published by the defendants the
plaintiff was referred to as an “unmitigated scoundrel,” and it
was stated that he had endeavored to ruin his wife by inciting
another person to commit adultery with her:—

Held, that this did not involve a eriminal charge within the
meaning of sec. 9.

The defendants did not contend that the grounds of action
were trivial or frivolous, and it was conceded by the plaintiff
that he had not sufficient property to answer the costs of the
action.

The manager of the defendants swore to a belief in the sub-
stantial truth of what was published, and that it was so published
in good faith and without malice or ill-will towards the
plaintiff:—

Held, that under these circumstances an appeal from the
discretion of a judge in Chambers in reversing a referee’s decision
and ordering security for costs should not prevail: Bennett v.
Ewmpire Printing and Publishing Co., 16 P.R. 63.

Upon an application under 52 Vict., ch. 14, sec. 1, sub-sec. 3,
for security for costs of an action for slander imputing unchastity
to a female, the onus is on the defendant to show that the
plaintiff has not sufficient property to answer the costs of the
action,and to defeat such an application it is not necessary that
the plaintitf’ should have property to the amount of 8500 over
and above debts, incumbrances and exemptions.

And where it was shown that the plaintiff had property of
the value of $500 at least, and it was not shown that she had
not property of much greater value, the application was refused:
Bready v. Robertson, 14 P.R. 7, considered; Feaster v. Cooney,
15 P.R. 290.
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The plaintiff was a candidate at an election of a member of
the Legislative Assembly of Ontario, and brought this action
in respect of several libels alleged to have been published by
the defendant in his newspaper, some of them before the date
of the writ for the election, and some after that date, but before
the election.

Held, that the plaintiff was not a candidate for a public
office in this Province within the meaning of R.S.0. ch. 57, sec.
5, sub-sec. (2) (a), before the date of the writ of the election ;
and that as to the libels alleged to have been published before
that date, a notice before action under the statute was necessary;
but the paragraphs of the statement of claim charging these
libels could not, on the ground that the notice was not given, be
struck out under Rule 387, nor the action as to them summarily
dismissed ; and as to the libels alleged to have been published
after that date, security for costs could not be ordered under
the statute, because the plaintiff was then a candidate for a
public office within the meaning of see. 5, sub-sec. (2) (a), and
the statute did not apply, there having been no retraction:
Conmee v. Wiedman, 16 P.R. 239.

In an action of libel against the publishers and editor of a
newspaper, the defence suggested by affidavits, filed upon an
application under R.S.0. ch. 57, sec. 9, for security for costs,
was that the statements complained of as defamatory did not
refer to the plaintiff. The judge who heard an appeal from an
order made by a Master for security being of opinion that upon
the fair reading of the statements complained of they did refer
to the plaintiff:—

Held, that it did not appear that the defendants had a good
defence on the merits and that the statements complained of
were published in good faith, and therefore the order should be
set aside: Swain v. Mail Printing Co., 16 P.R. 132 distin-
guished: Lennowx v. Starr Printing and Publishing Co., 16 P.R.,
488.

On an application under R.S.0. ch. 57, sec. 9, for security
for costs in an action of libel, the judge is not to try the merits
of the action. If it appears on the affidavits filed by the defen-
dant that there is a primd facie case of justification or privilege,
and that the plaintiff is not possessed of property sufficient to
answer costs, the statute is satisfied, and security should be
ordered. It is not for the judge to pass upon disputed facts
disclosed in conflicting affidavits filed against the application :
Swain v. Mail Printing Co,, 16 P.R. 132, cited above.
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Where an action of libel was brought by one Graeme com-
plaining of statements published in a newspaper imputing a
crime to one Graham, and it appeared that it was stated in an
article published in the same newspaper, after the commence-
ment of the action, that the person referred to in the former
article was not the plaintiff, and there were other facts showing
that the plaintiff was not the person referred to :—

Held, that the action was frivolous and the defendants were
entitled to security for costs under R.S.0. ch. 57, see. 9: Graeme
v. Globe Printing Co., 14 P.R. 72,

Upon an application under R.S.0. ch. 57, sec. 8, for security
for costs in an action for libel in which the words complained
of, published in the defendant’s newspaper, accused the plaintift
of attempting blackmail :

Held, that the words might bear such a meaning as to
charge the indictable offence defined by sec. 406 of the Criminal
Code, and the question whether they did so, when read with
the context, was for the jury, and one which should not be
determined upon this application; and the Master in Chambers
having held that they “involved a eriminal charge” his decision
should not be interfered with.

An action cannot be considered “ trivial or frivolous ” within
the meaning of sec. 9, R.S.0. ch. 57, merely because the exist-
ence of a good defence on the merits is shown by the defendant’s
affidavit, and not contravened by an affidavit of the plaintiff.
The latter may properly consider that upon an application for
security for costs a denial on oath of the truth of the charges
against him is unnecessary : Macdonald v. World Newspaper
(lo., 16 P.R. 324.

If the alleged libel involves a eriminal charge the defendant
is not entitled to security for costs unless he satisfies the court
or judge that the action is trivial or frivolous or that the article
was published in good faith, and that there was reasonable
ground to believe that the publication was for the public
benefit, and that the publication took place in mistake or mis-
apprehension of the facts, and that there was an equally publie
retraction. See Smith v. Stephenson, 17 P.R. 374 ; Georgian
Bay Co. v. World Publishing Co., 16 P.R. 320.

In Conmee v. Weidman, 16 P.R. 329, it was held that
where the libel complained of is against a candidate for a public
office in Ontario the application by the defendant for security
will not be entertained.
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After action for libel brought the defendants published a
retraction and apology which was accepted as satisfactory by
the plaintiff. The defendants declined to pay the plaintifi’s
costs up to that time and the plaintiff’ proceeded to trial.

Held, Meredith, C.J., dissenting, that either party could,
after the publication of the apology and its ucceptance by the
plaintiff, have moved in Chambers to have the question of costs
disposed of, but neither party having moved that the plaintiff
should have such costs only as he would have been entitled to
had he so moved, and that the defendants should have no costs :
Kwnickerbocker v. Ratz, 16 P.R. 191, followed; FEastwood v.
Henderson, 33 Canada Law Journal 774.

In actions for libel, contained in a newspaper, by R.S.0. ch.
68, sec. 10 (now R.S.0. ch. 57), the defendants may at any
time, after the plaintitfs have filed their statement of claim,
make an applieation for security of costs. Defendant’s affidavit,
in support of the application, should shew the nature of the
action, and defence should state that the plaintiff is not pos-
sessed of sufficient property to answer the costs of the action in
case a verdict or judgment is given against him. It should
also state that the defendants have a good defence on the
merits, and that the statements complained of were published in
good faith, and that the grounds of the action are trivial and
frivolous. Where the defendant makes out a primd facie case
for security, an order will be made. The judge is not to try the
merits of the case : Lennox v. Star, 16 P.R. 488 ; Bartram v.
London Free Press, 18 P.R. 11 ; Swain v. Mail, 16 P.R. 132;
Graeme v. Globe, 14 P.R. 72.

LIEN FOR COSTS.

By Ontario Rule 1165, a set-off of damages or costs between
parties shall not be allowed to the prejudice of the solicitor's
lien for costs in the particular action in which the set-off' is
sought, but interlocutory costs in the same action awarded to
the adverse party may be deducted. See Manitoba Rule 949,
and British Columbia Rule 761. See CHARGING ORDER. See
also Blakey v. Lathan, 41 Ch. D. 518; Re Clarke, 15 P.R. 269.

In Twruer v. Drew, 17 P.R. 475, it was held that a set-off
of damages and costs between the same parties in different
actions cannot be ordered to the prejudice of a solicitor’s lien.
See also Young v. Hobson, 8 P.R. 253 ; Cuthbert v. Commercial
Traveller's Association, 7 P.R. 255; Ross v. McLay, 7 P.R. 97 ;
Wardell v. Trenouth, 8 P.R. 142; Moody v. Bank of Commerce,
14 P.R. 258; Cock v. Bliss, 1 R. & C. 299 (Nova Scotia).




LIEN FOR COSTS. 123

In Clark v. Eccles, 3 Chy., Ch. 324, it was held that where
an order changing solicitors during the progress of proceedings
was obtained, that the fact did not deprive the original solicitor
of his lien for costs on any fund afterwards recovered in the
cause, but that the original solicitor was entitled to be paid his
costs next after the costs of the solicitor who finished the suit.
See also Knight v. Gardiner, 66 L'T. 646.

A solicitor’s lien on the papers and documents of his client,
which have come into his possession during the course of their
business relations, cannot be actively enforced. The solicitor
has a mere right to retain the documents in his possession until
his costs are paid, but the lien is general and is not confined to
the costs incurred in the particular business in which the
documents eame into the hands of the solicitor. The solicitor’s
lien on books, papers and documents in his possesion is subject,
however, to parties claiming same by a superior title to that of
the client. See Bozon v. Bolland, 4 My. & Gr. 354; Worrall
v. Johnston, 2 Jac. & W. 214; Colmer v. Ede, 19 W.R. 313;
Re Biggs, 102 L'T. Jour. 364 : Francis v. Francis, 5 P. M. &
G. 108; Ex parte Pulbrook, LR. 4 Chy. 627; Bell v. Taylor,
8 Sim. 216; Re Mosely, 15 W.R. 975 ; Stedman v. Webh, 4 My.
& Gr. 346; Young v. English, 7 Beav. 10.

Solicitors have also a lien for their agency bills on papers
placed in their hands by their principals. See Re Attorney, 7
P.R. 311.

As to a solicitor’s lien on a fund recovered by his exertions,
see Lann v. Church, 4 Mad. 491 ; Wright v. Bell, 24 S.C.R.;
Re Garland, 53 LT. 921. Unlike a lien upon papers and
documents, a solicitor's lien upon a fund may be actively
enforced. See Bozon v. Bolland, cited above, and Wardell v.
Trenouth, 8 P.R. 142; Re Harrvaed Wilde v. Walford, 51 L.T.
441.

It would appear that a client cannot transfer his right to
a fund in court so as to defeat a solicitor’s lien. See Yemen v.
Johnston, 11 P.R. 231, as to the set-off between the parties.
See Ross v. McLay, 7 P.R. 97; Wardell v. Trenouth, 8 P.R.
142; Young v. Hobson, 8 P.R. 253 ; Flett v. Way, 14 P.R. 312;
Brown v. Nelson, 11 P.R. 121; C.P.R. v. Grant, 11 P.R. 208.
See Soviciror, and Sonicitor AND CLIENT, and cases cited
thereunder. See Costs, and cases cited thereunder.

As the result of extensive litigation between M. and The P.
Gold Mining Co., in which W. was solicitor for the company,
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costs became payable by M. to the company under a judgment
of the Privy Council. For these costs a judgment was entered
up against M., upon which the sum of $1,455.14 was admitted
to be due. Subsequently, O, and others having obtained judg-
ment in this court against the company, obtained an ex parte
garnishee order, attaching all debts due from M. to the company.
After service of the order upon the garnishee W. served notice
upon the garnishee, claiming a solicitor’s lien on the judgment
for costs, and, on application by the judgment creditors for an
order for payment to them by the garnishee of the amount due
by him to the judgment debtor, W. appeared and elaimed to
have a lien on the judgment for the costs, which were thereby
recovered by the judgment debtor against the garnishee. He
also applied to have an issue stated for trial. The learned judge
who heard the application, having dismissed the claim made by
W. and ordered paymient by the garnishee to the judgment
creditors of the balance due on the judgment, W. appealed :—

Held, per Meagher, J., Townshend, J., concurring, that W.
had a lien upon the judgment for his costs which the court
would protect. Also that the attaching creditor under the
garnishee order took no more than the rights of the debtor and
that as, in a contest between solicitor and client the court would
assist the former, under the circumstances shewn, equally so
must it aid him, where the contest was between the solicitor
and the person who has succeeded to the rights of the client.

Held, also, that, under 63 O.R. 11, the existence of a
solicitor’s lien for costs is clearly recognized. Held, also, that
the burden was upon respondent to shew clearly that the lien
had been displaced Held, also, that there is no substantial
difference between the solicitor’s rights here in cases where it is
proper to protect him and those of a solicitor in England, who
takes no effective proceedings to obtain a charging order under
the statute until after ‘he attaching order has been served:
Paigrave v. McMillan, 31 N.S.R. 488.

After judgment had been recovered by the plaintiff' against
the defendants for $550 damages and for costs, and while an
appeal was pending, the plaintiff and defendants without the
knowledge of the plaintiff’s solicitors made an agreement for
settlement of the action upon the plaintiff’ being taken into the
defendants’ employment and paid $150 in full of damages and
costs. The plaintiff’s solicitors asserted a lien for their costs,
which were unpaid, and gave notice thereof to the defendants
before any money was actually paid over to the plaintiff:—
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Held, that the compromise made was not a conclusive one, and
the solicitors were therefore not entitled to an order upon the
defendants for the payment of their costs, but such costs
amounting to more than $150 that they were entitled to have
that sum for which the action was compromised and which was
to be treated as the fruits of the litigation, paid over to them
in respect of their lien. Held, also, that a question arising
between the plaintiff and his solicitors, as to whether they were
entitled to taxed costs as between solicitor and client, or to a
percentage upon the amount recovered, could not be determined
upon the motion to enforce payment, by the defendants of the
plaintiff’s solicitors’ costs, but had to be determined in another
proceeding before the determination of such motion: Walker v
Gurney Tilden Co., 18 P.R. 274,

LIQUIDATOR.

Any person who is acting in a fiduciary capacity, who sues
or defends in his own name, becomes liable to be ordered
personally to pay costs of the opposite party : Macdonald v.
Balfour, 20 A.R. 404 ; Smith v. Williamson, 13 P.R. 126.

Where an action is brought by a liquidator in the name of
the company, and the liquidator is not himself a party, no order
for costs can be made against him, and where a liquidator in
good faith contests a claim, even though he fails in the litigation,
he will not be held personally liable for the costs: Ountario
Forge Co. v. Comet Cycle Co., 17 P.R. 156 ; Re Boulton (1895),
1 Ch. D. 333. In Boyd v. Dominion Cold Storage (o, 17 P.R.
468, it was held that where a liquidator of a company inter-
vened and obtained leave to enter a defence to an action
brought against the company he was personally liable to the
plaintiff for the costs. See, however, Re Boulton (1895), 1
Ch. D. 333, cited above.

LIQUOR LICENSE ACT (ONTARIO).

Sec. 98 Liquor License Act, R.S.0. ch. 245, provides for costs as
Jollows :

In all cases of convictions or orders made under this Act
sec. 4 of The Ontario Summary Convictions’ Act shall apply.

R.S.0. 1897, ch. 90, sec. 4:—(1) In all cases of summary
conviction, or of orders made by a justice of the peace, police
magistrate or stipendiary magistrate under this Act, the justice,
police magistrate or stipendiary magistrate may, in his discre-
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tion, award and order, in and by the convietion or order, that
the defendant shall pay to the prosecutor or complainant such
cost as to the justice, police magistrate or stipendiary magistrate
seem reasonable in that behalf, the same not being inconsistent
with the fees established by law to be taken on proceedings
had by and before justices of the peace.

(2) In cases where the justice, police magistrate or stipen-
diary magistrate instead of convieting or making any order
dismisses the information or complaint, he may in his discretion
in and by the order of dismissal, award and order that the
prosecutor or complainant shall pay to the defendant such cost
as to the justice or police magistrate or stipendiary magistrate
seem reasonable and are consistent with law.

(3) The sums so allowed for costs shall be specified in the
conviction or order for dismissal, and shall be recoverable in
the same manner and under the same warrants as a penalty,
adjudged to be paid by the conviction or order is to be
recovered, and such costs shall extend to and be deemed to
include costs and charges of the distress, and also the costs and
charges of the commitment, and conveying the defendant or the
prosecutor, or the complainant, as the case may be, to prison,
the amount thereof being ascertained and stated in such com-
mitment.

(4) Where there is no penalty to be recovered or where the
information or complaint is dismissed the costs shall be recover-
able only by distress and sale of goods and chattels of the party.

Costs of commitment. Sub-sec. 2 of see. 89, is as follows :—

The amount of the costs and charges of the commitment and
conveying of the defendant to prison shall be ascertained and
stated in the warrant of commitment.

MAINTENANCE.

The essence of the common law offence of maintenance con-
sist in the criminal intention with which the act is done, so
that when several persons against all of whom a general claim
is to be made by a third party, enter into an agreement to
uphold each other in resisting this claim, it is not an act of
maintenance, if they do so in bond fide, though erroneous
belief, that they are united in the defence of a common suit :
Findon v. Parker, 12 LJ. Ex. 444,

The doctrine as to maintenance if several is not applicable
to criminal proceedings: Grant v. Thompson, 72 LT. 264;
Bradlaugh v. Newdigat, 11 Q.B.D. 1.
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It is a good defence to an action for maintenance that the
defendant assisted a third party person from charitable motives,
believing that he was a poor man oppressed by a rich man. It
is not necessary that the defendant should have acted after full
inquiries into the circumstances, but the defence will be equally
valuable, even if the defendant, had he made full inquiries,
would have ascertained that there was no reasonable or prob-
able ground for the proceedings which he assisted : Harris v.
Drisco, 3¢ W.R. 729.

In order to render an agreement void on the ground that
it is in the nature of champerty it is not necessary that it
should amount strictly to champerty as a punishable offence :
Rees v. Bernardy, 65 LJ. Ch. 656.

An agreement may amount to champerty or maintenance or
savor of champerty, if made between persons not standing in
the relation of solicitor and client, or in any analagous relation,
and such an agreement, if not amounting strictly to champerty
or maintenance so as to constitute a punishable offence, may
still be against the policy of the law, and such as a Court of
Equity ought to discourage and relieve against: Reymell v.
Sprye, 8 Hare 274, affirmed 21 LJ. Ch. 633. Where a client
makes an application for the delivery of a bill, the solicitor
as an answer cannot set up that the contract between himself
and his client was illegal for champerty : Re Thomas, 20 L.T.
567.

MAPS.

The costs of plans and maps used at the trial by the court
and jury may be allowed: Pilgrim v. Southampton and Dor-
chester R.W. Co., 8 C.B. 25. But see McGannon v. Clavke, 9
P.R. 959.

It must be shown, however, by an affidavit of disbursement
that such map or plan used at the trial was necessary, and that
such a map or plan was prepared or procured with a view to
the trial of the cause. The amount paid for such map or plan
must also be set out in the affidavit. See Ontario Rule 117}.
See also Batley v. Kynoch, LR. 19 Eq. 90. Manitoba Rule
956 makes similar provisions for maps or plans used at the
trial, and gives the taxing officer authority to make a reasonable
allowance for same. See PLANS, and cases cited thereunder.
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MANDAMUS.

Under its general powers, the court has authority to grant
the costs of an application for a mandamus. The costs are in
the discretion of the judge, but are usually granted to the party
succeeding : Regina v. Surrey, 14 Q.B. 684.

MASTER.

A local master, where a bill of costs taxed by him is subject
to revision by one of the taxing officers in Toronto, shall not
insert in his report any sum for costs until after the bill is
revised. In case of urgency, however, a writ of execution may
be issued to levy debt or costs on both upon the order of a
judge. See Ontario Rule 1168.

The Master should state in his report any matters which
would in any way effect the final disposition of the costs of the
action. See Clouster v. McLean, 10 Gr. 575; Lavin v. O'Neil,
13 Gr 179.  As to Master’s discretion as to costs: Graham v.
Robson, 17 Gr. 318; Kennedy v. Pingle, 27 Gr. 305; McCurdle
v. Moore, 2 Ont. Rep. 229. By British Columbia Rule 637 a
creditor who has come in and established his debt in the judge’s
chambers under any judgment or ordér shall be entitled to the
costs of establishing the debt, and the sum to be allowed for

* such costs shall be fixed by the judge, unless he shall think fit
to direct the taxation thereof, and the amount of such costs or
the sum allowed in respect thereof shall be added to the debt
80 established.

Where any one of the persons constituting a class formed
by a Master for representation in his office by one solicitor,
under Ontario Rule 662, insists on being represented by a
different solicitor, he shall personally pay the costs of his own
solicitor of and relating to the proceedings before the Master,
with respect to which the nomination of a solicitor has been
made by the Master, and all such further costs as are occasioned
to any of the parties by his being represented by a different
solicitor from the solicitor so mentioned. ~ Ontario Rule 11/8
gives the Master power to classify the different parties to the
action according to their interests, and to appoint solicitors to
represent the different classes. British Columbia Rules 619,
620,621 and 622, give the judge a like authority. Manitoba
Rules 226, 232 and 939 make similar provisions.

The acts of a solicitor appointed to represent a class, under
the provisions of said rules, binds all the individuals composing
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that class, and unless they take the precaution to appoint a
separate solicitor, they cannot repudiate the acts of the solicitor
so appointed. See Re McConnell, 3 Chy. Ch. 423.  See, how-
ever, Re Drury Nickel (o, 16 P.R. 525.

A member of a class, after a solicitor has been appointed by
the Master to represent the class, will not be entitled to costs
out of the estate if he employs a separate solicitor: Etna
Insurance Co., 17 Gr. 160. See also Merchants' Bank v.
Monteith, 12 P.R. 288 ; Gorham v. Gorham, 17 Gr. 386,

See TaxarioN, and cases cited thereunder. See ArpEALS,
and cases cited thereunder.

MECHANICS' LIEN ACT.

The costs of proving claim under the Mechanies’ Lien Act
are governed by the following sections of R.S.0. 1897, ch. 153.

No fees in stamps or money shall be payable to any judge
or other officer in any action brought to realize a lien under
this Act, nor any filing, order, record or judgment, or other pro-
ceeding in such action, excepting thal every person, other than
a wage-earner shall, on filing his statement of claim where he
is a plaintiff, or on filing his claim where he is not a plaintiff,
pay in stamps one dollar on every hundred dollars, or fraction
of one hundred dollars of the amount of his claim up to one
thousand dollars. 59 Viet., ¢h. 35, sec. 37; 60 Viet., ch. 24,
sec. 8,

The costs of the action under this Act awarded by the
judges or officer trying the action to the plaintiffs and success-
ful lien holders shall not exceed in the aggregate an amount
equal to twenty-five per cent. of the amount of the judgment
besides actual disbursements, and shall be in addition to the
amount of the judgment, and shall be apportioned and borne in
such proportion as the judge or other officer who tries the
action may direct. 59 Viet., ch. 85, sec. 41.

Where the costs are awarded against the plaintiff or other
person claiming the lien, such costs shall not exceed an amount
in the aggregate equal to the twenty-five per cent. of the claim
of the plaintiff and other claimants, besides actual disburse-
ments, and shall be apportioned and borne as the judge or said
other officer may direct. 58 Vict., ch. 35, sec. 42.

In case the least expensive course is not taken by a plain-
tiff under this Act the costs allowed to the solicitor shall in no
CoSTS—9
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case exceed what would have been incurred if the least expensive
course had been taken. 59 Vict., ch. 35, sec. 43.

Where a lien is discharged or vacated under sec. 27 of this
Act or where in an action judgment is given in favour of or
against a claim for a lien, in addition to the costs of an action,
the judge or other officer may allow a reasonable amount for
costs of drawing and registering the lien or for vacating the
registration of the lien. 60 Vict., ch. 24, sec. 11 (2).

The costs of and incidental to all applications and orders made
under this Act and not otherwise provided for shall be in the
discretion of the judge or officer to whom the application or
order is made. 60 Viet., ch. 24, sec. 11 (1).

Under sec. 41 and sec. 42 of the Mechanies’ and Wage-
Earners’ Lien Act, R.S.0. 1897, ch. 153, the costs of an action
under the Act are limited to twenty-five per cent. of the judg-
ment, besides actual cash disbursements. This provision does
not apply to the costs of an appeal from the decision of the
Jjudge trying the action : Gearing v. Robinson, 19 P.R. 192,

The owner of a building can make payments before the
expiry of the thirty days from the completion of the contract
out of the twenty per cent. reserve required by the R.S.0. ch
153, sec. 11, to persons entitled to liens, but he makes such pay-
ments at his own risk : Torrance v. Catehley, 31 O.R. 546.

In Bobock v. Peters, 13 Man. R. 124, counsel fees actually
paid are to be included among the actual disbursements under
the Act.

The costs of lien holders in establishing their liens is a first
charge on the fund, and their costs, subsequent to judgment or
reference, should be taxed upon the scale appropriate to the
amount found due to each: Hall v. Hogg, 14 P.R. 45.

In an action by lien holders to enforce their lien under the
Mechanice's Lien Act, it is necessary to make other holders of
registered liens parties in the first instances in order to attack
their status as lien holders, but this can be done where they are
added as defendants in the Master’s office.

The amount due from the owner to the contractor should be
paid into court by the former, less his costs, which should be
taxed as a stake holder watching the case.

The costs of lien holders. establishing their liens should be
paid as a first charge on the fund.

Consolidated Rule 826 (Ont.) is applicable to an appeal
under sec 39 (2) of the Mechanic’s Lien Act, RS.0. ch. 153, by
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the respondent in the court below from the order of a Divisional
Court reversing the judgment upon the trial of a mechanie’s
lien action, where the amount in question is more than $100
and not more than $200, and therefore security for the costs of
such an appeal must be given unless,otherwise ordered: Sherlock
v. Powell, 18 Ont. P. R. 312.

A defence filed by a lien holder within the period mentioned
in sec. 23 of R.S.0. ch. 126, in an action by the owner of the
property to set aside the lien is not a “proceeding to realize the
claim” within the meaning of that section, though a counter-
claim if properly framed and a certificate thereof duly registered
might be.  Per Osler, J.A.; Observations as to the effect of
registration of the lien: MeVean v. T'iffin, 13 A.R. 1, considered.

Per Maclennan, J.A.: The defendant in this action having
commenced an independent action and registered his lien within
the prescribed period, his lien was preserved and the registration
of the certificate in the other action enured to his benefit in the
present one, though after judgment establishing his lien he
abandoned the other proceedings: MeNamara v. Kirkland,
18 A.R. 271.

See ArpeALS, and cases cited thereunder.

MILEAGE.

Mileage shall not be taxed or allowed for the service of any
writ, paper or other proceeding, without an affidavit stating the
sum actually disbursed and paid for such mileage, and the name
of the person to whom such payment has been made, and except
in cases provided for under Rule 148, fees shall not be allowed
for the mileage or service of writs of summons unless served and
sworn to have been served by the sheriff, his deputy, or bailiff,
being a literate person, or by the coroner when the sheriff is
party to the action; or unless a return of the sheriff or coroner
as the case may be, is endorsed thereon.

Ontario Rule 1172.  Ontario Rule 148 provides for service
by solicitor on sherift’s default.

An affidavit of disbursements shall be made by the solicitor
in the case or matter or by some clerk having the management
thereof or by the client. The affidavit shall set forth the sums
paid to counsel, naming them, and for what service, the names
of witnesses, their abode, the place at which they were sub-
penaed, and the distance which each witness was necessarily
obliged to travel in order to attend the trial, and the sums paid to
them; and shall state that all such witnesses were necessary and
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material for the client in the case or matter that they did attend,
and that they did not attend as witness in any other cause or
otherwise as the case may be, and the number of days which
each witness was necessarily absent from home in order to
attend such trial.

If a solicitor attends as a witness, it shall be stated whether
or not he attended at the place of trial as solicitor or witness
or.any other cause, and whether or not he had any other
business there. The day on which the trial took place shall be
stated. Ontario Rule, 1172,

Where a trial is finished at three o'clock in the afternoon
witnesses who were subpeenaed to give evidence at the trial will
be allowed witness fees for the following day if it can be shown
that they reasonably could not be expected to go home on the
day the trial was finished: Fryer v. Sturt, 16 C.B. 218.

Service of all writs (which include subpwenas), by the
decision in Carty v. The City of London, 13 P.R. 265, must be
made by the sheriff, otherwise no fees for services can be taxed
on a party and party taxation. See Manitoba Rule 955.

See Commissions, and as to the foreign commissions see also
Logan v. Kirk, 14 P.R. 130.

In Re Solicitor, 9 C.L.T. 35, it was held that witness may
be paid with the consent of the witness by set-off of a sum due
by the witness to the party subpwenaing him. As to detaining
a witness, see Potter v. Rankin, LR. 5 C.P. 518.

A taxing officer has full power and authority to examine
into the truth of affidavits of disbursements. See Boulton v.
Switzer, 1 C.L. Cham. 83.

In no case is a mileage to be allowed unless the service were
effected by the sheriff. See Carty v. London, 13 P.R. 285, also
MeLean v. Evans, 3 P.R. 154.

MISJOINDER.

Where one of two defendants at the trial is struck out of
record, and the plaintiff obtains a verdict against the other, he
is not entitled to the whole costs of the action against both.
He must deduct a moiety of the costs of the defence: Redway
v. Webber, 32 L.J. C.P. 84.

As to Misjoinder, see I'Hormusjee & Co. and Isaacs & (C'o.
v. Grey, 52 LT.Q.B. 192: Gort v. Rowney, 12 Q.B.D. 625:
Booth v. Briscoe, 2 Q.B.D. 496 ; Crerar v. Halbert, 17 P.R. 283:
Re Butterfield, 14 P.R. 567: Mooney v. Joyce, 17 P.R. 241
Noyes v. Young, 16 P.R. 254.
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MODELS.

See Maps, and cases cited thereunder.

MODERATION OF SOLICITORS' COSTS.

An appeal from the certificate of the Master in Ordinary,in
which the Master held that under an order which directed him
“to ascertain” and state what amount, if any’ is properly
chargeable by J. H. against the estate of T. W., deceased, in
respect of legal proceedings taken by the said J. H. as adminis-
trator pendente lite of the said estate, in the courts or otherwise,
the appeal of costs of the solicitor of the administrator should
be taxed in order to ascertain the amount due. It was held
that the Master was wrong, that the appeal should, if necessary,
be subjected to moderation and not taxation. That moderation
is a well-understood term,and is a more liberal proceeding than
taxation even as between solicitor and client : Beatty v. Haldan,
6 O.R. 715.

Bills of costs for services rendered to an estate after a
testator's death, down to the date of an order for the adminis-
tration of the estate, were paid by the executor after the
order and pending administration proceedings : — Held, that
there could be no taxation of the bills as against the executor
at the instance of creditors, but that the bills should be
moderated.  So far as the solicitors were concerned the pay-
ment by the executor was to be regarded as payment of the
bills, and to obtain a taxation after payment a case would have
to be made against the solicitors. Practically the moderation
might be so conducted, if warranted by special circumstances,
as to differ but little from a taxation: Re Hague, Traders
Bank v. Muvray, 12 P.R. 119,

MOTION.

Unless otherwise ordered, if a party who serves a notice of
motion does not set the motion down he shall be deemed to
have abandoned the same, and the opposite party shall there-
upon be entitled, without an order, to the costs of the motion.
A party who serves a notice of motion may countermand the
same by notice served on the opposite party, who shall there-
upon be entitled to the costs of the motion.

In either of such cases the costs may be taxed, without an
order, upon the produection of the notice of motion served with
an affidavit that the motion was not set down, or of the notice
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of countermand served ; and if the costs are not paid within
four days from taxation, the party entitled thereto may on
precipe obtain an order for payment of the same, on filing the
certificate of taxation and an affidavit of nonpayment of the
costs, See Ontario Rule, 790.

This Rule supersedes decision in Regina v. Armstrong, 13
P.R. 306. See ABaNnONED MoTIONS, and cases cited there-
under.

It is not necessary to ask for the costs of the motion in a
notice of motion served. If the party moving is suecessful, the
fact that he does not ask for the costs of the motion in the
notice of motion served is no objection to granting the costs of
the motion : Ontario Bank v. Leacock, 6 C.L. Times 355.

In Re Peck and the Town of Galt, 46 U.C.Q.B. 211, when
a solicitor procures counsel to attend on a return of motion
merely to show that the notice of motion is irregular (which
was admitted) he is not entitled to tax against the opposite
party the costs of the counsel attending: Waller v. Claris, 11
P.R. 130.

The plaintiff made a motion which was ordered to stand
until the trial, and at the trial plaintiff obtained judgment with
costs. Nothing was said in the judgment as to the costs of the
motion, and it was held that the motion was successful and that
the costs of it were costs in the cause: Mounsey v. Lonsdale,
LR. 6 Chy. 141,

In Daubney v. Shuttleworth, 1 Ex. D. 53, it was held that a
party served with an invalid notice of motion, and accordingly
not being bound to appear, is not entitled to costs if he does
appear. See also Fiskey v. Smith, 3 Chy. ch. 74, and Lucas v.
Fraser, 9 P.R. 319.

In the following cases, even though the court decnded that it
had no jurisdiction to entertain the motion, costs were given:
Powley v. Whitehead, 16 U.C.Q.B. 589 ; Brown v. Shaw, 1 Ex.
D. 425 ; Great Northern v. Inett, 2 Q.B.D. 284.

As to appeals to Court of Appeal, and the effect of default
in giving security and setting down appeal, see Ontario Rule
821, also D'Ivry v. World, 17 P.R. 543.

Motions for time to deliver pleadings. See Snider v. Snider,
11 P.R. 34; Mechan v. Meehan, 14 L.R. Ir. 301.

By Ontario Rule 1152 the costs of an application to extend
the time for taking any proceeding shall, in the absence of an
order by the court or judge directing by motion how they are
to be paid, be in the discretion of the taxing officer.
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Where the party served with a notice of motion attended on
the return, but the party who served the motion did not appear,
it was held that the party so appearing was entitled to an order
for costs : Barry v. Exchange, 1 QB.D. 77. See also Reg. v.
Armstrong, 13 P.R. 306.

By Ontario Rule 1153 formal parties may, on service of
notice of motion upon them, be tendered $5 for costs: in the
event of such parties unnecessarily appearing they will not be
entitled to any additional costs: Re Sutton, 46 L.T. 74.

A plaintiff is entitled to costs of a motion for judgment in
default of defence when the defence is filed after service of the
notice of motion : San Francisco v. Martin, 5 B.C.R. 538.

MORTGAGE ACTIONS.

A mortgagee is entitled to add to his mortgagee debt, any
costs oceasioned by part of the property covered by the mort-
gage being expropriated under any statuce, and can also tack
to his mortgagee debt any costs incurred in protecting his
security. Rees v. The Metropolitan Board of Works, 14 Ch. D.
372; Wilkes v. Savnion, 7 Ch. D. 188,

Under Ontario Rule 1130 costs of proceedings in the
Supreme Court are in the discretion of the court or judge
subject to certain statuary provisions and to the provisions of
the Judicature Act. The right of mortgagees to costs by
sub-sec. 2 of said Rule are preserved, and they are placed in
the same position as they were before the passing of the
Judicature Act. See DISCRETION As TO CosTS.

If a mortgagee sets up a wrong claim and refuses to be
redeemed and thus forces the litigation, he may be ordered to
pay costs: Squire v. Pardoe, 66 L.T. 243; Queen's College v.
Claxton, 25 O.R. 282 ; Stark v. Reid, 26 O.R. 256.

A mortgagee, selling under a power of sale in his mortgage,
or legally enforcing his right by action, is entitled to the costs
properly and reasonably incurred. Where the mortgagee incurs
costs in litigation which result in a substantial benefit to the
estate, or security, he is entitled to add the costs so incurred, to
his mortgage debt. It would appear, however, from the decision
in Wells v. Trust and Loan Co., 9 O.R. 170, that the mortgagee
is not entitled to add the costs of litigation to his mortgage
debt, unless he is successful.
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136 PRINCIPLES OF THE LAW OF COSTS.

The mortgagee is entitled to add the costs of an abortive
sale to his debt and deduct same from the proceeds in his hands,
or add them to his mortgage debt: Farrer v. Lacy, LR. 31
Ch. D. 42.

A mortgagee, who is also solicitor, taking legal proceedings
in person to recover his mortgage debt, is not, if the mortgagor
redeems, entitled to charge the mortgagor his costs, he can only
charge his disbursements: Stone v. Lickorish (1891), 2 Ch. D.
363: Field v. Hopkins, 62 L.T. 102.

Where he acts as solicitor for his co-mortgagee who is not a
solicitor, he cannot recover costs: Re Doody Hibber v. Lloyd,
67 L'T. 650. As to costs, where a solicitor mortgagee is also
trustee, see Selator v. Colton, 29 LT.O.S. 309, where it was
held that a solicitor mortgagee was not entitled to costs. See,
however, Re Donaldson, 51 L.'T. 622.

As to costs for which a mortgagor is liable for, see Re

iiith, 50 LT. 434.

A mortgagee cannot charge for his personal services unless
there is a special agreement relating thereto: Leith v. Irvine,
1 M. & K. 277; Hamilton v. Hockmore, 1 Vern. 316 ; Godfrey
v. Watson, 3 Atk. 518. As to costs where there is a special
agreement, see Buarrett v. Hardley, LR. 2 Eq. 789 ; Union Banl
v. Ingram, 16 Ch. D. 53.

In order to charge the mortgaged property with sums paid
for insurance against loss by fire, there must be a special con-
tract to that effect: Brook v. Stone, 13 W.R. 401 ; Russell v
Robertson, 1 Chy. Ch. 72; Bethune v. Caleutt, 3 Gr. 648,

Defendant, who was desirous of purchasing from C. land
of which C. was the owner, subject to a mortgage for 1,000
held by F., was referred by C. to M. as his solicitor, through
whom the negotiations were completed. Defendant paid to M.
the sum of $1,000, which represented the whole price of the
property, including the amount of the mortgage held by F. M.
absconded from the province without having paid over to F.
the amount due her. The evidence showed that F. executed a
release of the mortgage and delivered it to E. C., with instrue-
tions not to allow it to get out of her hands until she received
the money, and that E. C. placed the release for a time in the
hands of M., to whom she communicated her instructions, and
that the release was finally returned to E. C. by M. It appeared,
however, that M. was never employed in any capacity by F.,
and that F. was not aware that the release was in his hands.
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In an aciion by plaintiff, as executor of F., for the foreclosure
of the mortgage, it was held that the plaintiff was entitled to
the foreclosure sought. Held, also, that the plaintiff was not
estopped by statements made by E. C. to defendant after the
payment of the money by defendant to M., from which it was
claimed defendant was led to believe that F. had been aware
that the money had been paid over to M., and that she looked
to him for payment, it not appearing that E. C. made the
statements in question, intending that the plaintiff’ should act
upon them, or that the statements were of such a character
that any man of ordinary intelligence would be likely to
believe them to be true, and that they were meant to be acted
upon. Held, further, that the plaintiff could not be estopped
from showing the real facts by other statements made by E. C.
to a third party, and, without authority, repeated to defendant.
Ross v. Sutherland, 32 N.S.R. 243.

The onus of showing that a solicitor, who is in possession of
a mortgage and collects the interest, has authority also to
collect the principal, is upon the mortgagor, and unless this
onus is clearly discharged, the mortgagor and not the mortgagee
must bear the loss arising from the solicitor's misappropriation
of the funds: In rve Tracy, Seully v. Tracy, 21 AR. 454,

Mortgagees, after the exercise of the power of sale in their
mortgage, claimed that $182.61 was still due to them, but an
account being taken, $20.07 was found due to the mortgagor :—
Held, that, laying aside the question of the whole amount of
the mortgage money (%6,705), the amount involved was $202.68,
and, therefore, the ease was not within Rule 515 Ontario Judi-
cature Act (C.S.U.C. ch. 15, see. 34, sub-sec. 8). See Consoli-
dated Rule 1219. And the costs were properly taxed on the
higher scale : Morton v. Hamilton Provident and Loan Society,
10 P.R. 636; Proudfoot affirmed, 11 P.R. 82.

After a mortgage sale the first mortgagee paid the surplus
proceeds of sale ($162) into court. The third mortgagee
petitioned for payment out to him of the $162, alleging that the
second mortgage was valid, and that a much larger amount than
$162 was due upon it. The claimant of the fund lived in three
different counties. An order made on further directions gave
the second mortgagee the costs of the petition and reference :
Held, that what was in contest was the whole amount
represented by the second mortgage, and that the subject
matter thus involved exceeded the limit of the former equitable
jurisdiction of the County Court, and, therefore, and also




138 PRINCIPLES OF THE LAW OF COSTS,

because the different respondents resided in different counties
and the money in question was in court in a third county, the
taxing officer was right in taxing costs upon the higher scale :
Re Lyons, 10 P.R. 150,

Where the mortgagee claimed all the goods seized by a
sheriff under execution, but it appeared on the trial of an inter-
pleader issue between the mortgagee and the execution creditors
that some of the goods seized, amounting to one-sixth of the
total value, was not covered by the mortgage :—Semble, although
the mortgagee was entitled to the general costs of the issue, a
deduction of one-sixth should be made in respect of the goods
as to which he failed: Segsworth v. Meriden Silver Plating Co.,
3 O.R. 413,

The defendants before action tendered, with the amount due
on the first mortgage, an assignment thereof, which the plain-
tiffs, being mortgagees in possession, were not bound, and
declined, to give under R.S.0. ch. 102, see. 2, and subsequently,
but without tender, the defendants offered to make recon-
veyance :—Held, that the plaintiffy’ claim to consolidate was
not misconduct so as to deprive them of their costs of the action.
Decision of Street, J., varied on the question of costs: Stark v.
Reid, 26 O.R. 257.
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NEXT FRIEND.

Upon application to the court therefor, the next friend of
an infant plaintiff may be allowed to withdraw upon such terms
as the circumstances of the case and the welfare of the infant
may require.

Solicitors began an action in the name of an infant as
plaintiff by her mother as next friend, with the consent of the
latter. After the action had been some time in progress the
mother wrote a letter to the solicitors revoking the authority to
use her name, to which they replied that proceedings would not
be stayed unless she paid costs up to date, and that if she did
not do so they would assume that she intended them to continue
the action. She took no notice of this and they went on with
some proceedings, whereupon the defendant, instructed by the
mother, moved to dismiss the action on the ground that it was
being prosecuted without authority, and asked for costs against
the solicitors :—Held, in staying the proceedings, that there was
nothing to prevent the mother from renouncing her character
of next friend and withdrawing from the litigation, subject to
her remaining amenable to the jurisdiction of the court as to
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liability for costs theretofore incurred. As to costs:—Held,
that the court reaches the solicitors of a plaintiff directly for
the benefit of the defendant only where the plaintiff, as client,
has a right to be recouped by the solicitor, and to the extent of
that recoupment. The next friend here was liable to the
solicitor for costs up to her letter, and the solicitor was liable to
the next friend for costs subsequent thereto; and as the former
costs exceeded the latter, and as, between the next friend and
the defendant, the former was liable for costs so long as she did
not make a direct application against the solicitors, no order
could be made in favour of the defendant; but the next friend
was entitled to be indemnified by the solicitors for costs
incurred after her letter. Held, also, that it was competent for
the defendant to move to stay the proceedings, although the
normal practice is for the next friend to move : Taylor v. Wood,
14 P.R. 449.

The general rule is that the next friend of an infant suing,
or defending an action, on the infant’s behalf is liable for costs
and may receive costs. He is exactly in the same position as
any other litigant, except that he can claim indemnity out of
the infant’s estate: Smath v. Mason, 17 P.R. 444. See also
Dament v. Hennell, 33 Ch. D. 224 ; Cottingham v. Cottingham,
11 P.R. 13.

Where necessary, if a next friend is not appointed in a
reasonable time » motion can be made to limit the time, and in
default the action is liable to be dismissed with costs. See
Grant v. Winchester, 6 P.R. 56 ; Pruyn v. Soby, 7 P.R. 44;
Webster v. Leys, 10 P R. 86 ; Mallory v. Mallory, 7 P.R. 446,

NEW TRIAL.

By Ontario Rule 635, any order obtained on condition is
deemed to be abandoned so far as beneficial to the party obtain-
ing the same unless the condition is performed. Under the
provisions of a former Ontario Rule 794, an application was
necessary. See Kelly v. Wade, 14 P.R. 66, where the plaintiff
in an action for tort recovered a verdiet, and the defendant
made a motion for a new trial, which was granted in June,
1889. The plaintiff died in the spring of 1890. In December,
1890, the defendant made an application to issue the order, and
it was held that the delay was immaterial, and afforded no
evidence of an intention to abandon it. See also Carroll v.
Booth, 11 C.L.T. 84 ; Stacey v. MeIntyre, 5 P.R. 256 ; Stock v.
Shewan, 18 C.P. 185.
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The costs of an application for a new trial and of the former
trial are in the discretion of the judge. In Mills v. Hamilton,
17 P.R. 74, a new trial was granted on the ground that the
trial judge improperly non-suited the plaintiff. The defendant
was also ordered to pay the costs. See McLeod v. Boulton, 2
U.C.Q.B. 44, where a new trial was granted without costs.
The new trial was occasioned on aceount of a misunderstanding
between the counsel engaged.

NO ORDER AS TO COSTS.

Where the court makes “no order for costs,” such a jurisdic-
tion is final. See Purcell v, Bergin, 16 P.R. 301; Re Cassie,
17 P.R. 402; Re Hodglinson, 72 L.T. 617.

NON-PAYMENT OF COSTS.

Where costs have been ordered to be paid, the party who
should pay the costs is liable to have his action stayed until the
costs arve paid: Morton v. Palmer, 9 Q.B.D. 89; Wright v.
Wright, 12 P.R. 42; Graham v. Sutton, 77 L'T. 209; Richards
v. Howell, W.N. (1883), 159 ; Kevers v. Mitchell, W.N. (1876),
53.

NONSUIT.

A judgment granting a nonsuit, unless otherwise directed,
it shall have the same effect as a judgment upon the merits for
the defendant, and it may be pleaded as a bar to a fresh
action for the same cause : Bywater v. Dunne, 10 L.R. Ir. 380,

In Mills v. Hamilton St. Ry., 17 P.R. 74, it was held that
the defendants (where the plaintiff was nonsuited at the trial
and afterwards successful, appealed from the nonsuit) were
liable to pay the costs of the trial and appeal, notwithstanding
the fact that it was due to deference to the court that the
evidence for the defence was not all put in.

As to nonsuit, see also Baker v. G.T.R., 11 O.A.R. 68; Fox
v. The Star, 78 L'T. 311 ; Macdonald v. Worthington, 7 O.A.R.
531.

NOTICES,

A party may be called upon by any other party to admit
any document by a notice to admit. When the trial is
adjourned, or if a new trial is ordered, it is not necessary to
serve notices to produce or to admit if served for the first trial :
Wilson v. Bayard, 19 C.P. 98,
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Where by statute or otherwise a notice is necessary to be
given before action is brought, the costs of preparing and
serving the notice can be taxed as between party and party :
Kent v. G.W. Rauilway Co., 4 D. & L.; Pringle v. McDonald, 7
P.R. 152; Edwards v. Great Western Railway (o, 12 C.B. 419,

No allowance shall be made for an order for production or
any notice to produce or for any inspection, unless it is shown
to the satisfaction of the taxing officer that there were good and
sufficient reasons for taking the order, giving the notice, or
making the inspection. See Ontario Rule 1155,

On a party and party taxation in Brown v. Sewell, 16 Ch.
D. 517, the costs of inspection, which the taxing officer deemed
unnecessary, were disallowed. See also Wicksteed v. Biggs,
52 LT. 428. As to production when disallowed, see Buldwin
v. Quinn, 16 P.R. 248.

One day’s notice of taxing costs, together with copy of the
bill of costs and affidavit of inecrease (if any), shall be given by
the solicitor of the party whose costs are to be taxed to the
other party or his solicitor in all cases where a notice to tax is
necessary. British Columbia Rule 765"

When defendant has not appeared, notice of taxing costs
shall not be necessary in any case where the defendant has not
appeared in person or by his solicitor or guardian. British
Columbia Rule 76}.

Where one of the defendants gave notice of trial and after-
wards abandons his notice upon discovering that the action is
not at issue against the other defendant, he cannot tax the
costs of preparing the notice and serving same against the
opposite party : Strachan v. Ruttan, 15 P.R: 109.

The costs of proving a document shall not be allowed unless
a notice to admit has been given under Rule 527, except where
the omission to give the notice is a saving of expense. See
Ontario Rule 1150. See ADMISSIONS, and cases cited there-
under,

Where the plaintiff did not appear on a motion by the
defendant to dismiss an action for want of prosecution, and an
order was made dismissing the action with costs, but the defen-
dant did not serve the plaintiff with a copy of the order, but
went on and taxed his costs without notice to the plaintiff, and
issued execution for the amount, plaintiff moved to have the
execution set aside, but it was held that the omission to serve
notice of taxation was not such an irregularity as would entitle
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the plaintiff to have the execution set aside, but that the plain-
tiff was only entitled to have the bill of costs re-taxed :
Cranston v. Blair, 15 P.R. 167. Hopton v. Robertson, 23
Q.B.D. 126, distinguished. Lloyd v. Kent, 5 Dowl., followed.

It was suggested in R. v. Westgate, 21 O.R. 621, that if with
the notice of application for certiorari a notice was served
stating that unless the prosecution was forthwith abandoned
the costs of further necessary proceedings to obtain relief would
be asked, such notice would be a ground for asking costs when
the conviction is manifestly bad, and when it appears clearly
unjust or unfair to put the defendant to such further costs.
(See form of notice in Appendix of Forms.)

NOTICE OF ACTION.

A returning officer is not entitled to notice in an action for
penalties under the Ontario Election Aect, R.S.0. 1877, ch. 10:
Walton v. Apjohn, 5 O.R. 65.

In an action against constable and a justice of the peace, for
having and concealing a colt, see Howell v. Armour, 7 O.R.
363, p. 1120. :

Solicitors for the plaintiff, before action, wrote as follows to
the defendant :—*“ We have been consulted by Mr. J. Cox, con-
cerning injuries sustained by him while in your employ, by
which he lost his left hand.  We have received instructions to
commence an action against you for damages unless the matter
is satisfactorily settled without delay. If youintend contesting
this suit kindly let us have the address of your solicitors who
will aceept services of process on your behalf.” Held, reversing
the decision of Cameron, C.J.C.P.D., that this was sufficient
notice of action to satisfy the requirements of 49 Vict., ch. 28,
sees. 7 and 10 (Ont.): Stone v. Hyde, 9 Q.B.D. 76, followed ;
Cox v. Hamilton Sewer Pipe (o, 14 O.R. 300,

To justices of the peace, see Howell v. Armour, T O.R. 363,
p- 1120; Bond v. Conmee, 15 O.R. 716, 10 A.R. 398, p- 1122;
Jones v. Grace, 17 O.R. 681, p. 1123 ; Sinden v. Brown, 17
AR 173, p. 1122.

In an action against a municipal corporation for injuries
caused by the defective state of a sidewalk the following letter
from plaintifi’s solicitor was relied on as a sufficient notice of
action :—* As it is Mr. Christie’s intention to claim damages
from you for such injuries, I give you this notice that a prompt
inquiry into the circumstances may be made, and such damages
paid as Mr. Christie is entitled to.”




n-

NOTICE OF ACTION, 143

Held, per Christie, C.J., and Strong, J., that the letter of
the solicitor was not a sufficient notice of action under the
statute,

Per Ritehie, C.J.—If notice of action was necessary, the
want of it could not be relied on as a defence without being
pleaded.

By 25 Viet., ch. 16, sec. 84 (N.B.) and amending Acts
relating to highways, the . . . privileges and immunities
formerly invested in commissioners of roads are declared to be
vested in the council of the town of Portland. By another Act
no action could be brought against a commissioner of roads
unless notice thereof was given. The town of Portland after-
wards became part of the city of St. John, and an action was
brought for injuries caused by a broken plank on a sidewalk in
what was formerly the town of Portland.

Held, per Strong, J.—One of the “immunities” vested in
the council was that of not being subject to an action without
prior notice.

Per Taschereau, Gwynne and Patterson, JJ.—Notice was
not necessary. The liability did not depend on sec. 84 of 25
Vict., ch. 16, but on the statutory duty of the council to keep
the street in repair. The only “ privilege or immunity ” to the
commissioner was exemption from performance of statute
labour : City of St. John v. Christie, 21 S.C.R. 1.

As to notice to a chief constable in an action for malicious
arrest: See McKay v. Cummings, 6 O.R. 400, p. 298,

As to notice to constables in an action for replevin for
impounding cattle: See Ibbottson v. Henry, 8 O.R. 625, p. 532.

As to notice to Division Court bailiff: See Hanns v.
Johnston, 3 O.R. 100, p. 554. See also Pardee v. Glass, 11
O.R. 275, p. 343.

As to notice to registrar of deeds in an action to recover
fees: See Corporation of the County of Bruce v. MeLay,11 A.R.
477, p. 1827,

A notice of action is necessary in an action for damages
against a board of license commissioners acting under R.S.0.
1887, ch. 194: Leeson v. Board of License Commissioners of
the County of Dufferin, 19 O.R. 67.

Per Proudfoot, J.—A notice of action under the Workmen's
Compensation for Injuries Act does not require to be signed, or
to be on behalf of any one: Mason v. Bertram, 18 O.R. 1.
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144 PRINCIPLES OF THE LAW OF COSTS,

As to notices to inspector of fisheries under 31 Viet., ch. 60 :
See Venning v. Stedman, 9 S.C.R. 206,

As to raising objections as to want of notice of action by
plea : See Verratt vi McAulay, 5 O.R. 313; McKay v. Cwm-
mings, 6 O.R. 400,

As to registrar of deeds for wrongly registering documents :
See Ontario Industrial Loan and Investment Co. v. Lindsey,
3 O.R. 66.

As to notice of action in libel: The statement of claim must
be confined to the matters complained of in the notice : Obernier
v. Robertson, 14 P.R. 553.

As to notices under Government Railway Act: See Kearney
v. Oakes, 18 S.C.R. 148.

As to notice to constable: Where in an action against a
constable for a false arrest it is found by the jury that the
defendant acted in the, honest belief that he was discharging
his duty as a constable, and was not actuated by any improper
motive, he is entitled to notice of action, and such notice must
state not only the time of the commission of the act complained
of, but that it was done maliciously: Seott v. Reburn, 25 O.R.
450.

The object of the “Act to protect justices of the peace
and others from vexatious actions,” R.S.0. ch. 73, is for the
protection of those filling a public duty, even though in the
performance thereof they may act irregularly or erroneously, and
notice of action in such case must allege that the acts were done
maliciously and without reasonable and probable cause; but
where a person entitled to the benefit of the Act voluntarily
does something not imposed on him in the discharge of any
public duty, such notice is not required : Kelly v. Barton, 26
O.R. 608 ; Kelly v. Archibald, 26 O.R. 608 affirmed in appeal,

OFFICIAL GUARDIAN.

The costs of an official guardian or other guardian of an
infant, lunatic, ete., are governed by Ontario Rule 1138. Mani-
toba Rule 930 makes the same provisions for the costs of the
official guardian as the Ontario Rule. The Ontario Rule is as
follows : —

“ Where the official or other gnardian of an infant, lunatic,
or person of unsound mind is entitled to costs, or is entitled to
costs against any party to an action or proceeding, the court or
judge may order the successful adult party, if any, to pay such
costs and add them to his own.”
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In British Columbia the costs of a guardian «d litem ave
provided for in Rule 760, which is as follows :—

“When the court or a judge appoints a solicitor to be
guardian ad litem of an infant or a person of unsound mind,
the court or judge may direct that the costs to be incurred in
the performance of the duties of such office shall be borne and
paid either by the parties, or some one or more of the parties, to
the cause or matter in which such appointment is made, or out
of any fund in court in which such infant or person of unsound
mind may be interested, and may give directions for the repay-
ment or allowance of such costs as the justice and circumstances
of the case may require.”

Nova Scotia Rules are similar to the British Columbia
Rules.

No matter what is the result of the litigation, the costs of
the official guardian ad litem arve usually ordered to be paid
either by the plaintiff personally, with power to add them to
his own costs, or out of the estate. If there is any personal
misconduet upon the part of the infant for whom the guardian
ad litem appears, he may be ordered to pay the costs personally,
not only of the official guardian ad litem, but also of the plain-
tiff : Lapsett v. Perdue, 18 O.R. 575. See GUARDIAN, and cases
cited thereunder.

ORDERS.

No order made by the court, or any judge thereof by the
consent of parties, or as to costs only, which by law are left to
the discretion of the court, shall be subject to an appeal, except
by leave of the court or judge making such order. Manitoba
Rule 47.

No order made by the High Court, or any judge thereof by
the consent of parties, or as to costs only, which by law are left
to the discretion of the court, shall be subject to any appeal
except by leave of the court or judge making such order. See
DISCRETION AS TO Costy, and cases cited thereunder, also Moir
v. Huntington, 19 S.C.R. 363 ; Fleming v. Toronto, 19 O.A.R.
318 ; Miller v. Macdonald, 14 P.R. 499,

As to leave to appeal, see the following cases :—McGannon
v. Clarke, 9 P.R. 555; May v. Thompson, W.N. (1892) 53;
Ford v. Mason, 15 P.R. 398 ; Re Sarnia Oil Co., 15 P.R. 348 ;
Re Central Bank, 17 P.R. 395 ; Russell v. Russell (1892), p.
152 ; Wansley v. Smallwood, 11 O.A.R. 439.

cosTs—10
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Orders obtained on pracipe are orders of the court, and a
fee on such orders is properly taxable. Only one attendance,
however, should be allowed for obtaining a praecipe order. See
Gage v. Canada Publishing (0., 19 Canada Law Journal 175 ;
Latour v. Smith, 13 P.R. 214,

The taxing officer cannot receive evidence to show that costs
should be taxed otherwise than ordered : Keim v. Yeagley, 6
P.R. 60 ; Edwards v. Pearson, 20 Canada Law Journal 93.

OVER CAUTION.

On a party and party taxation the taxing officer should
disallow all costs incurred through over caution, negligence or
mistake, unless he is of opinion that such costs were incurred by
the solicitor because in his judgment reasonably exercised they
were conducive to the interests of the client. On a solicitor
and client taxation, however, the taxing officer has a wider
diseretion. See Re Allenby v. Weir, 14 P.R. 235 ; Re Ormston,
58 L'T. 74: Robertson v. Robertson, 24 Gr. 555; Pringle v
McDonald, 7 P.R. 152; Logan v. Kirk, 14 P.R. 130; R
O Dovohue, 12 P.R. 612 ; Baldwin v. Quinn, 16 P.R. 248,

OVER-HOLDING TENANTS ACT.
(RS.0. Ch. 171, 1897.)

The costs under this Act are regulated by section 7.

The judgesof the High Court may from time to time make
such rules respecting costs, in cases under this Act, as to them
seem proper, and the County Court Judge, before whom any
such case is brought, may in his discretion award costs therein
according to any such rule then in force, and if no such rule is
in force reasonable costs in his discretion to the party entitled
thereto, and in case the party complaining is ordered to pay
costs, execution may issue therefor out of the County Court as
in other cases in the County Court where an order is made for
the payment of costs.

As the judges of the High Court of Justice have not made
any rules as to costs under this section, it would appear that the
judge before whom any matter under this statute comes for
adjudication, has full power over the costs. The costs are left
entirely to his discretion without any limitation whatever. He
would, no doubt, however, be guided by the importance and
difficulty of the matter, and by the tariff of the court in which
the matter is brought when applicable.
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PARTITION ACTIONS.

The costs in partition action are governed by Ontario Rule
1146, which is as follows :—

In action or proceedings for administrations or partitions,
or administration and partition, unless otherwise ordered by the
court or a judge, instead of the costs being allowed according to
the tariff, each person properly represented by a solicitor and
entitled to costs out of the estate—other than ereditors not
parties to the action or proceeding—shall be entitled to his
actual disbursements in the action or proceedings, not including
counsel fees, and there shall be allowed for the other costs of
the suit, payment of the estate, a commission on the amount
realized or on the value of the property partitioned, which
commission shall be apportioned amongst the persons entitled

to costs as may seem jllsl, Such

commission shall be as
follows :—

O s RO B0 . i smes v 20 per cent
On every additional $100 over $500 and up
to $1,500 5
On every additional $100 ove
00 BEIINYL & «aivoniinin v iinne s assases
On every additional $1,000 over $4,000 and
R LT S R 2}
On every additional $1,000 over $10,000. . . 1

And such remuneration shall be in lieu of all fees, whether
between “ party and party,” “as between solicitor and client,”
or “between solicitor and client.” See Manitoba Rule 938.
See ADMINISTRATION ACTIONS, and cases cited thereunder. See
also Campbell v. Campbell, 16 Canada Law Journal, 16; Brown
v. Brown, 19 Canada Law Journal, 367: Wright v. White, 9
P.R. 447.

When two or more actions or proceedings are instituted for
administration or partition or sale, all or any of the costs of any
action or proceeding which have been unnecessarily prosecuted
may be disallowed. See Ontario Rule 11,7. See ADMINIS-
TRATION ACTIONS, and cases cited thereunder.

Under this rule the costs of an administration or partition
action may be disallowed if it has been commenced or defended
unnecessarily.

An appeal by the plaintiff from an order of Meredith, J., in
Chambers, dismissing an application made by the plaintiff under
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sec. 91 of the Judicature Act, 1895, for an order directing the
trial in the High Court of an issue arising out of a proceeding
taken under the Partition Act, which issue had been tried in a
County Court when the jury disagreed.

It was contended on behalf of the plaintiff' that it was a
proper case for trial in the High Court, inasmuch as difficult
questions of law and fact arose, and that there was jurisdiction
to make the order: Symonds v. Symonds, 20 C.P. 271.

On behalf of the defendant it was contended that there was
no jurisdiction to make the order, because neither the issue nor
the proceedings out of which it arose was an “action,” and the
words of sec. 91 of the Judicature Act, 1895, were “in any
action pending in a County Court.” The same words were used
in the Law Reform Act, under which Symonds v. Symonds was
decided, but in the judgmeént of the court the words “in any
action ” were omitted'in quoting the section, and therefore the
decision seemed to have proceeded upon a misapprehension or
upon a different enactment from that now in question. The
issue here was not an “action.” See the interpretation clause
of the Judicature Act, 1895, sec. 2, sub-sec. 3, and Hamlyn v.
Betteley, 6 Q.BD. 63.

Per Curiam. The decision in Symonds v. Symonds must
be followed. We cannot assume that it proceeded upon an
enactment which had no existence. We must rather suppose
that the words “in any action” were omitted in quoting the
section by a printer’s error. The case is a proper one for trial
in the High Court, and the appeal must be allowed. Costs here
and below to be costs in the cause : Brown v. Neff, 33 Canada
Law Journal, 201. See ADMINISTRATION ACTIONS, and cases
cited thereunder.

PAYMENT INTO COURT AND OUT OF COURT.

In an action where the defendant pays into court either in
the alternative or as a sole defence to the action, and plaintiff
refuses to accept the amount so paid in, as being insufficient, at
the trial, if the amount paid in by the defendant is found to be
sufficient, the defendant is entitled to have judgment entered in
his favour and to recover the general costs of the action. Hart
v. Davies, 28 N.S.R. 303.

The plaintiff, at a trial in the High Court, obtained a judg-
ment for damages and costs. On appeal by the defendants to
the Court of Appeal, the appeal was dismissed with costs. The
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defendants then appealed to the Supreme Court of Canada, and
gave the security required by sec. 46 by the Supreme and

Exchequer Courts Act but no other security. The plaintiff

thereupon made an application for an order for payment out of
court to them of the sum of $200, paid into court by the defen-
dants as security for the costs of their appeal to the Court of
Appeal.

It was held that proceedings to enforce the plaintifi’s High
Court judgment was not stayed, and that the court was not
bound to pay out to the plaintiff' the sum paid in by the defen-
dants. The judgment of the Court of Appeal being stayed,
pending the result of the appeal to the Supreme Court, as the
Supreme Court might reverse the judgment, and for that reason
the money should not be paid to,the | plaintiff unless the
plaintiff’s solicitor would undertake to repay the money in the
event of the Supreme Court reversing the judgment at the
Court of Appeal : Rombough v. Balch, 19 P.R. 123.

If the plaintiff does not accept the money paid into court in
satisfaction he may become liable for the whole costs of the
action : Bank of London v. Guarantee Co., 12 P.R. 499.

Under this rule no judgment or order is necessary to enable
the plaintiff to tax his costs unless it becomes necessary to
enforce payment. As to scale of costs see Ontario Rule 1133.
Also Chack v. Toronto Electric Light Co., 12 P.R. 58.

Where it was held that the costs are not taxable on any
higher scale than if the judgment had been recovered for the
amount recovered out of court.

Where the defendant paid money into the court in full
satisfaction of the plaintiff’s claim and the plaintiff refused to
take the money out or to tax his costs, but proceeds to trial and
his action is dismissed, the plaintiff in this case would not be
entitled to the costs of the action.

PARTY AND PARTY COSTS.

Mallins, V.-C., in Smith v. Buller, LR. 19 Eq. 473, laid
down principles on which the tariff of costs as between party
and party is framed.

“The costs chargeable under taxation as between party and
party are all that are necessary to enable an adverse plaintiff to
conduct the litigation and no more. Any charges for conduct-
ing litigation more conveniently may be called luxuries and
must be paid by the party incurring them.”
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Where the plaintiff, after default of appearance to a writ,
not specially indorsed, delivers particulars of his claim under
Rule 576, he shall not be entitled to the costs of the particulars
unless the taxing officer is satisfied there was good reason for
not specially indorsing the writ. See Ontario Rule 11.3}.

See TAXATION, and cases cited thereunder.

PERUSAL.

The fee for perusing affidavits is now regulated by Ontario
Tariff, item 89, which is as follows :—

Perusing affidavits and exhibits of a party adverse in
interest filed or produced on any application where perusal is
necessary. If 20 folios or under, $1.00.

On the higher scale per folio, over 20 folios, 5 cents per
folio (not in any case to exceed the sum of $5.00).

On the County Court scale the fee for perusing affidavit is
50 cents, no matter how many folios the affidavit contains.

No fee is allowed for perusing a single joinder of issue or
for the perusal of depositions taken on an examination for
discovery. In High Court cases the taxing officer has a
discretion to allow a reasonable fee for perusing interrogatories
and cross-interrogatories on commissions. See DISBURSEMENTS
AND TAXATION, and cases cited thereunder.

PLAINTIFFS, JOINDER OF.

Where two plaintiffs are joined in one action, but where the
causes of action are distinet, and one of the plaintifis only
succeeds, the successful plaintiff is not entitled to recover from
the defendant the whole of his costs of action, and the defen-
dant is only entitled to recover from the successful plaintiff’ the
costs occasioned by joining such plaintiff: Gort v. Rowney, 17
Q.B.D. 625. See MISIOINDER, and cases cited thereunder.

PLANS.

The necessity for maps or plans used at a trial and the sum
paid for them, and that they were prepared or procured with a
view to the trial of the case, shall be shown by affidavits. The
taxing officer under the tariff may allow such sum as appears
to him to be reasonable for preparing the map or plan necessary
for and used at the trial.
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Expenses incurred for services and other special work of
that nature, made in order to qualify a witness (surveyor) to
give evidence, are not taxable between party and party. The
taxing officer is authorized to make a reasonable allowance for
maps and plans used at the trial, but the necessity for such maps
and plans must be proved by affidavit. The taxing officer can
in his discretion refuse to allow charges for maps provided to
identify the line mentioned in the judgment, as that which the
judge considers a true line: MeGannon v. Clark, 9 P.R. 555.

The costs of plans and maps used at the trial by the court
and jury may be allowed : Pulgrim v. Southampton and Dor-
chester C. W. Co., 8 C.B. 25; but see McCannon v. Clark, 9
P.R. 959, cited above.

The amount paid for such map or plan must also be set out
in the affidavit. See Ontario Rule 117}. See also Batley v.
Kynoch, LR. 19 Eq. 90. Manitobe Rule 956 makes similar
provisions for maps or plans used in the trial and gives the
taxing officer authority to make a reasonable allowance for same.
See Maps.

PLEADINGS.

Every writ, pleading or other document may be printed or
written in whole or in part, but no more than four copies thereof
exclusive of the draft, but inclusive of all other copies that may
be required or made in the progress of the causes, shall be
allowed. If more than three copies exclusive of the draft are
required the party may have the writ or pleading or document
printed, and he shall in lieu of all charges for copies be allowed
30 cents per folio of the writ or pleading or other document
and his reasonable disbursements for printing.

When the plaintiff' is directed to pay to the defendant the
costs of the cause the costs occasioned to a defendant by any
amendment of the plaintiff’s pleadings shall be deemed to be
part of such defendant’s costs in the cause (except as to any
amendment which appears to have been rendered necessary by
the default of such defendant), but there shall be deducted from
such costs any sum which has been paid by the plaintiff
according to the order of the court at the time of any amend-
ment. See Nova Scotia Rules.

As to delivery of pleadings, services and notices, the fees
are not to be allowed when the same solicitor or firm of solicitors
is for both parties, unless it is necessary for the purpose of
making an affidavit of service. See Nova Scotia Rules.
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As to drawing any pleading or other document, the fees
allowed shall include any copy made for the use of the solicitor,
agent or client, or for counsel. See Nova Scotia Rules.

Where the same solicitor or firm of solicitors is employed
for two or more defendants, and separate pleadings are delivered
or other proceedings had, by or for two or more such defendants
separately, the taxing authority shall consider in the taxation
of such solicitor’s bill of costs, either between party and party
and between solicitor and client, whether such separate pleadings
or other proceedings were necessary or proper, and if he is of
the opinion that any part of the costs occasioned thereby has
been unnecessarily or improperly incurred, the same shall be
disallowed. See Nova Scotia Rules. See Copris, and cases
cited thereunder. See AMENDMENTS, and cases cited thereunder.
See TAXATION, and cases cited thereunder.

" POUNDAGE.

In caleulating poundage, to which a sheriff is entitled, regard
must only be had to the amount actually paid over to the execu-
tion creditor. The sheriff' is not entitled to any commission on
what he retains for his own fees and expenses: Michie v.
Reynolds, 24 Q.B. 302.

POSTPONING TRIAL.

Ontario Rule 553 gives the judge full power to postpone or
adjourn the trial.

Where the trial is postponed on account of the absence of a
material witness, where every effort is made to secure the
attendance of such witness, the costs will be made costs in the
cause: Brown v. Porter, 11 P.R. 250. See TRIAL, and cases
cited thereunder. See TAXATION, and cases cited thereunder.
See DISCRETION A8 TO CosTs, and cases cited thereunder.

PRACTISING WITHOUT A CERTIFICATE.

Under R.S.0. 1897, ch. 174, secs. 22, 23 and 24, a solicitor
who has not taken out his annual certificate renders himself
liable to suspension, ete., even though it is shown that he is
interested in the subject matter of the litigation: Re Clarke,
32 O.R. 237. See SoLICITOR, and cases cited thereunder.
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PROSECUTING OR DEFENDING IN PERSON.

Where an action is brought or defended in person, the party
is only entitled to tax, if successful, his actual disbursements.
If he was a necessary witness on his own behalf he would be
entitled to the usual witness fee. He is also entitled to fees
paid counsel during the course of the action.

Where, however, the party prosecuting or defending in
person is a solicitor, he is entitled to tax the general costs of the
action if suceessful, except instruction; and also to tax disburse-
ments including fees properly paid to counsel. See SoLicITOR,
and cases cited thereunder.

PROVINCIAL ELECTIONS.

An election petition was dismissed at the trial without costs.
It was held that the petitioner must pay to the sheriff the costs
incurred on the publication of the notice of trial. The sum
deposited as security for costs is not a security for the sheriff’s
costs, but payment out of court will only be ordered on condition
that the sheriff’s costs be paid.

The sheriff is not entitled to make any charge for attending
to the publication, as there is no allowance for such attendance
authorized by the tariff: East Middlesex Provincial Election.
(Ontario Election Cases, Vol. IL,, p. 150.)

In Vanalstine v. Harty, Kingston (Provincial Election,
Vol. IL., Ontario Election Cases), a motion was made to set aside
a cross petition, that as no security for costs was given the cross
petition was irregular.

Osler, J.A., gave judgment dismissing the motion with costs,
holding that under sec. 13 of the Controverted Election Act,
R.S.0. 1887, ch. 10, security for costs is required only in the
case of the original petition, and not in that of a eross petition.

PROHIBITION.

The court has power to and always award costs to the
successful party: McLeod v. Emigh, 12 P.R. 45.

Application for prohibition to a County Court on the ground
that the plaintiff’s claim was part of an unsettled account
exceeding in whole $600:—Held, that it was competent and
indeed necessary for the judge to inquire into and decide the
facts which would determine the question of jurisdiction: and as
he had decided the facts of jurisdiction the court above shall not
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interfere by reviewing his decision, except under very exceptional
circumstances: Joseph v. Henry, 19 LJ. Q.B. 369, and Elston v.
Rose, LR. 4 Q.B. 4, followed; Loppky v. Hofley, 12 Man. R. 335.

QUASHING CONVICTION.

The defendant was a foreman of a Grand Trunk Railway
Company Elevator, and superintended the unloading of grain
from an elevator on Sunday, and was convicted of following his
ordinary calling on the Lord's Day.

On appeal it was held that R.S.0. ch. 246 does not apply to
railways, and as it does not apply to railways it could not apply
to railway employees, and consequently the convietion was
quashed with costs against the prosecutor: 7he Queen v. Reid,
30 O.R. 732.

QUIETING TITLES.

When any person has shown himself, in the opinion of a
Local Master, to be entitled to a certificate or conveyance under
the Act, and has published and given all the notices required,
the Master shall write at the foot of the petition and sign a
memorandum to the following effect :—“ 1 am of the opinion
that the petitioner is entitled to a certificate of title (or convey-
ance) as prayed (or subject to the following incumbrances, ete.,
as the case may be), and shall transmit the petition (if by mail,
the postage being prepaid), with the deeds, evidence and other
papers before him in reference to him thereto, to the inspector
of titles with whom the petition was entered, and the inspector
shall examine the same carefully, and if he finds any defect in
the evidence of title or in the proceedings he shall, by corres-
pondence or otherwise, point the same out to the petitioner or
his solicitor, or to the Master, as the case may be, in order that
the defect may be remedied before a judge is attended with the
petition and papers for approval.” See Ontario Rule 1108.

The inspector of titles’ fee is 88 for entry. Where the peti-
tion is referred to the referee of titles at Toronto an additional
fee of $4 is payable on the certificate of title.

The fees of solicitor and counsel and the fees payable in
stamps for proceedings under the said Act, shall respectively be
the same as in respect of the like proceedings in a cause
or matter. See Ontario Rule 111}. See also Bain v. Attorney-
General (1892), p. 261; Mansell v. Attorney-General, 2 P.D.
265 ; Re Strachan (1895), 1 Ch. 439 ; Reg. v. Bank of England,
64 L.T. 468. See Ontario tariff'of fees prescribed to be paid to
referees of titles,
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QUO WARRANTO.

Where quo warranto proceedings are commenced in the
High Court of Justice, but afterwards referred to the judge
of the County Court, the costs from the time that the action
was referred to the County Court Judge will not be on County
Court scale, but will continue to be on the High Court scale.

In the County Court the costs of quo warranto proceedings
must be taxed on the County Court scale, and the costs of quo
warranto proceedings in the High Court are to be taxed on the
High Court scale: Queen and Stonehouse v. Hill, 9 C.I.'T. 170.

RECORD.

Where a record is withdrawn by the consent of parties it
cannot be entered without again paying the usual fees, See
Jury F

Where the trial of a case is postponed no further fees for
entry are payable. See Morton v. G. T. R., 19 Canada Law
Journal, 372. Sev also Polson v. Burke, V. 1 Manitoba.

REFERENCES.

When, at any time during the prosecution of a reference, it
appears to the Master with respect to the whole or any portion
of the proceedings that the interests of the parties can be classi-
fied, he may require the parties constituting each or any class
to be represented by the same solicitor, and where the parties
constituting such class cannot agree upon a solicitor to represent
them the Master may nominate such solicitor for the purpose of
the proceedings before him.

When two or more actions or proceedings are instituted for
administration, or partition, or sale, the judge may, in his dis-
cretion, disallow all or any of the costs of any actions or pro-
ceedings, which, in his opinion, have been unnecessarily
prosecuted. Where any one of the parties constituting a class,
formed by a Master for representation in his office by one soli-
citor, insists upon being represented by a ditferent solicitor,
such party is personally to pay the costs of his own solicitor of
and relating to the proceeding before the Master with respect to
which nomination has been made, and all such further costs as
are occasioned to any of the parties by his being represented by
a different solicitor from the solicitor they nominated. See
Ontario Rules 1147 and 1148. See Merchants Bank v.
Monteith, 23 Canada Law Journal, 415; Gorham v. Gorham,
17 Gr. 386 ; Lynch v. O'Brien, RED. 396 (Nova Scotia).
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When anything in the course of an action of reference
which ought to have been admitted, has not been admitted, the
party who neglected or refused to make the admission may be
ordered to pay the costs occasioned by his neglect and refusal.
See ADMISSIONS, and cases cited thereunder.

Where a County Court case is referred at the trial, the brief,
counsel fee at trial and such fee on the reference as the import-
ance of the case will warrant, should be taxed.

Where an action is set down for trial, and the presiding
judge orders the action to be referred, a counsel fee should be
taxed for attendance at the trial when the reference was
ordered. Witness fees should also be allowed.

Where an action was referred, and the order provided that
the costs of the cause and the costs of the reference and award
should abide the event, and the defendant’s counter-claim
exceeded the plaintiff’s claim, it was held that the defendant
was entitled to the costs of the action, reference and award,
but the plaintiff’ was entitled to the costs of the issue found in
his favour: Lunn v. Campbell, 53 LT. 900.

Where a defendant paid a sum of money in Court in satis-
faction of the plaintift’s claim, it was held that the defendants

were entitled to the general costs of the action and the award
and the costs of the issues found in their favour, but the plain-
tiff was entitled to the costs of the issues on which he had
succeeded: Goutard v. Carr, 53 LJ.Q.B. 55; Waring v. Pearman,
35 L.'T. 633,

RETAINING FEE OF SOLICITOR.

On a party and party taxation a retaining fee to counsel is
never allowed, nor will a retaining fee be allowed on a solicitor
and client taxation to a solicitor who also acts as counsel:
Greene v. Briggs, T Hare 279; Smith v. Effingham, 10 Beav. 378;
In ve McBride; Farley v. Davies, 2 Chy. Ch. 153. It appears
where a retainer has been actually paid by the client he could
not succeed in any action to recover it back: Re Geddes and
Wilson Solicitor, 2 Chy. Ch. 447.

A retainer need not be in writing, but a solicitor should
always obtain from his client a written retainer as a matter of
precaution, for in the event of the client disputing a verbal
retainer there is nothing but assertion against assertion and the
solicitor must bear the costs: Higgins v. Peppin, 2 Beav. 403.
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A solicitor should have special authority from his client
before commeneing an action, but may in the exercise of his
general authority defend a suit brought against his client:
Wright v. Castle, 3 Meriv. 12; Lord v. Kellett, 2 Myl. K. 1.

The defendant was ordered to pay the plaintifi’s costs of a
former action as between solicitor and client. A retaining fee
which the plaintiffs had agreed in writing to pay their solicitor
was held not to be taxable: McKee v. Haomlin; Hamlin v. (‘on-
IH’[[(I/. 16 P.R. 207; Ford v. Mason, followed; Re Fraser,13 P.R,,
distinguished. See Sovicrtor and Sonicitor AND CLIENT, and
cases cited thereunder.

Notwithstanding that the retainer of a solicitor by two
persons is in form a joint one, the court will look into the facts
of the case and discover the real nature of the transaction and
will determine the rights of the solicitor and client accordingly :
Re Cameron & Lee, Solicitors, 18 P.R. 176.

The solicitor during the progress of the action in respect of
which the costs in question were incurred, made a contract in
writing with his clients for the payment to him of a retaining
fee of $100, explaining fully to them the effect of the bargain,
and that in case of their success in the action and costs being
awarded to them, they would not be able to tax against or claim
from the opposite party the amount of the fee. The officer
allowed the retaining fee on taxation, and reported that the
contract was a fair and reasonable one:-

Held, on appeal, that the contract could not be enforced
against the clients.

Section 51 of the Act respecting solicitors, R.S.0. ch. 147,
relates to matters of conveyancing, ete., and not to the conduct
of an action in the ordinary way: Ford v. Mason, 16 P.R. 25.

By the judgment in an action the defendant was required to
pay the plaintifi’s costs of a former action, as between solicitor
and client to be taxed:

Held, that an unpaid retaining fee which the plaintiffs had
agreed in writing to pay to their solicitors, over and above the
costs of the action, could not be taxed against the defendant:
Re Geddes and Wilson, 2 Ch. Chamb. R. 447, and Ford v. Mason,
16 P.R. 25, approved and followed; Re Fraser, 13 P.R. 409, dis-
tinguished; McKee v. Haomlin, Hamlin v. Con nolly, 16 P.R. 207,

Notwithstanding that the retainer of a solicitor by two
persons is in form a joint one, the court will look into the facts
of the case to discover the real nature of the transaction, and
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will determine the rights of the solicitor and clients accordingly.
Such a retainer does not necessarily make the persons signing
it joint debtors to the solicitor to whom it was given, but it
must be taken distributively. And, upon the facts of this case,
the client whom the 'solicitor sought to charge with the whole
costs of the defence to an action conducted up to a certain stage
jointly on behalf of this elient and another, two of the defen-
dants in the action, and afterwards on behalf of this client
alone, and by a new solicitor on behalf of the other, was held
liable for only one-half of the joint costs during the time that
the two clients were represented by the same solicitor, but
thereafter for the whole of the costs reasonably and properly
incurred by such solicitor : Re Cameron & Lee, Solicitors, 18
Ont. P.R. 176,

Plaintiff sued C. and G., Gi. being a married woman, and
obtained a verdiet against both. In term both defendants
obtained a rule to enter a nonsuit for them or a verdict for G.
The latter part of thé rule was made absolute. The taxing
officer disallowed the plaintiff any costs in term, because he had
not given notice that he abandoned his verdiet against (i, and
taxed to her one-half of the costs of the term motion, both
defendants having appeared by the same attorney :—Held, on
appeal, that a proper proportion of the costs in term should be
allowed to the plaintiff against defendant C, and the taxing
authority was directed to enquire whether any binding contract
of retainer had been entered into by G., and if not, to allow her
only disbursements : Clark v. Creighton, 9 P.R. 12

An action brought by the solicitors in the plaintifi’s name
was dismissed with costs, and judgment entered agaiust the
plaintiff.  The solicitors had acted without any written retainer
from the plaintiff or any instructions from her personally,
relying on instructions received from the plaintiff’s husband,
which she positively denied ever having given, and also on
letters written to her, the sending of which was not strictly
proved, and which she denied ever having received.

On a motion made therefor by the plaintiff, the judgment
and all subsequent proceedings were set aside, and the solicitor
ordered to pay the plaintiff’s costs as between solicitor and
client, and the defendant’s costs as between party and party :
Seribner v. Pareells, 20 O.R. 554.

The defendant’s testator was a sheriff’ and official assignee
under the Insolvent Act of 1875. The plaintiff was solicitor
for the City Bank and also for one B., upon whose petition one
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G. F. was placed in insolvency. The official assignee became
creditors’ assignee. At the first meeting of ereditors, B. being
chairman, the plaintiff, representing the City Bank, whose claim
amounted to nearly the whole indebtedness, moved a resolution
to sell certain goods of the insolvent, that the assignee should
take the necessary proceedings to realize the assets and recover
certain property alleged to belong to the insolvent, and for that
purpose to retain counsel if necessary. B. became inspector of
the estate, and consulted with the plaintiff, and on his advice
instructed the assignee to defend and bring actions. The
assignee was obliged to pay costs and damages in an action
brought against him to recover goods wrongfully taken by him:
and he also paid the plaintift some costs, whereby the assets of
the estate were exhausted, and a small sum in addition paid by
the assignee out of his own funds. The defendant’s testator
was subsequently removed from the office of assignee, and a new
assignee appointed, whoreupon he presented a petition to the
Insolvent Court in which he alleged that he had retained the
plaintiff, and had been put to great expense in obtaining and
defending suits as assignee, and had become liable to pay large
sums of money in respect thereof, and prayed payment by the
new assignee, which was refused. The plaintiff’ delivered his
bills to the defendant’s testator in his lifetime.  After the death
of the testator the plaintiff wrote a letter to one of his sons
about the costs, in which, in relating the facts, he stated that
he was attorney for the bank. The plaintiff now sued the
personal representative for his unpaid costs of the proceedings
carried on by him.  Senkler, Co.J., who tried the ease, found
that the retainer was not a personal one by the assignee, but
the plaintiff had acted for the benefit of the creditors, and was
in fact their solicitor :

Held, Armour, J., dissenting, affirming the judgment of
Senkler, Co.J., it was a question to be determined on the
evidence whether the retainer was a personal one by the
assignee, or whether he was acting merely on the instructions
of ereditors: that upon the evidence the plaintiff was solicitor
for the creditors and not for the assignee personally; and,
notwithstanding the admission contained in the assignee’s
petition, he had not incurred any personal liability for the
costs : Butterfield v. Wells, 4 O.R. 168, Q.B.D.

Per Armour, J.—The presumption is that when a solicitor
is retained, the person retaining him is liable for costs, and to
avoid liability he must show some special agreement to the




160 PRINCIPLES OF THE LAW OF COSTS,

contrary ; and the evidence here not only did not displace the
presumption, but shewed that the testator had always con-
sidered himself liable for the costs. /b,

Per Hagarty, C.J.—It is the duty of a solicitor to inform
his client, when a trustee, as to the advisibility of taking
proceedings and incurring costs when it may become a question
whether the costs will have to be paid out of his own private
funds or out of the trust fund or estate. /b, See SOLICITOR.

REVISION OF TAXATION,

Revision of taxation is necessary in all actions mentioned
in Ontario Rule 1167, namely :-

In actions for the administration of partition, or for the
foreclosure, redemption, or sale of mortgaged premises, and all
bills in other actions where the amount is to be paid out of an
estate or out of a fund in court, or in which any infant, lunatic,
or person of unsound mind is interested (or which is to be paid
out of any estate in which any infant, lunatic, or person of
unsound mind is interested), a revision of taxation may be
had under the provisions of Ontario Rules 1182 and 11823,
After the revision of the local taxing officer an appeal will lie to
a judge as provided by Ontario Rules 773 and 77}.

The Ontario Consolidated Rules, as revised, provide only for
an appeal to a judge, and there is no provision for an appeal
from a local taxing officer to the taxing officer in Toronto. The
only provision in the Ontario Rules for the revision of a taxa-
tion by a local taxing officer by the taxing officer in Toronto is
under the provisions of Rule 1167 above referred to.

The taxing officer may, in his discretion, call for evidence,
and can properly refuse to proceed with the taxation until the
required evidence is produced.  Vouchers for all disbursements
should be produced and filed.

On a revision of taxation the taxing officer has power not
only to disallow items improperly taxed, but can also restore
items improperly taxed off. See TAXATION, and cases cited
thereunder.

A party dissatistied with the allowance or disallowance by
the taxing officer of the whole or any part of any item, may, at
any time before the certificate is signed, deliver to the other
party interested therein, and to the taxing officer, objections in
writing to such allowance or disallowance, specifying concisely
the items objected to, and may thereupon apply to the taxing
officer to review the taxation in respect of the same.
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The taxing officer shall hold the taxation open for a reason-
able time in order to allow such objections to be delivered.
Ontario Rule 1182,

It is not necessary under this Rule to state the reasons for
the objections to the taxation; it is sufficient to state the items
objected to. See Simmons v. Storer,14 Ch. D. 154. Objections
must be filed before the taxing officer signs the bill, otherwise
an appeal will not lie. See Platt v. Snowden, 12 P.R. 273;
Cuerrier v. White, 12 P.R. 571; Burnaby v. Gardiner, James
107 (Nova Scotia): Tupper v. Wright, James 303 (Nova
Scotia). After the bill is signed the taxing officer has no power
to alter his ruling: Langtry v. Dumoulin, 10 P.R. 444. See
Appendix of Forms for form of objection to taxation.

Upon the application the taxing officer shall reconsider and
review his taxation upon such objections, and he may receive
further evidence in respect thereof, and, if required, he shall
state, either in his certificate of taxation or by reference to such
objections, the grounds and reasons of his decisions thereon, and
any special facts or circumstances relating thereto. Ountario
Rule 1182, See Stark v. Fisher, 11 P.R. 235; Re Hill, 33 Ch.
D. 266.

Review of Taxation by Judge on Party and Party Taxation.

In cases in which Ontario Rule 77.3 does not apply, a party
dissatistied with the certificate of the taxing officer may apply
toa judge in chambers to review the taxation as to any item or
part of an item which has been objected to, as provided by
Ontario Rules 1182 and 1183 ; but the certificate of the taxing
officer shall be final and conclusive as to all matters which have
not been objected to in manner aforesaid. Manitoba Rules 961
and 962 are to the same effect as the Ontario Rules.

The British Columbia Rule dealing with this subject is as
follows :
Order for Review of Taxation.

Any party who may be dissatistied with the certificate or
allocatur of the taxing officer, or to any item or part of an item
in any bill of costs taxed by him, may, within fourteen days
from the date of the certificate or allocatur, or such other time
a8 the court or judge or taxing officer at the time he signs his
certificate or allocatur may allow, apply to a judge in chambers
for an order to review the taxation as to the same item or part
of an item, and the judge may thereupon make such order as he
may think just. See TAXATION, and cases cited thereunder.
costs—11
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ROGATORY LETTERS.

Where it is necessary to obtain the assistance of a foreign
court to compel the attendance of a witness before a commis-
sioner appointed by a commission, an order ean be obtained for
the issue of letters rogatory, but such an order will not be
made unless it is clearly established that they are necessary :
Ehrmann v. Ehrmann, 75 LT, 37; Re Exr Parte Smith,
2 Cart. 330. See also the following statutes: Imperial Statutes,
48 and 49 Viet., ch. 74; R.S.0. ch. 73, sec. 52.

REVIVING ACTIONS.

The person by or against whom the action is continued

becomes liable to pay the whole costs, not only those incurred

before the order : Watson v. Holliday, 20 Chy. D. 780; Boynton
v. Boynton, 9 Chy. D. 250,
SCALE OF COSTS.

Where at the trial of an action the plaintiff has been
awarded judgment with costs entered, Ontario Rule 117} gives
the taxing officer no jurisdiction to deal with the scale of costs:
Dale v. Weston, 17 P.R. 513; Brown v. Hose, 14 P.R.,
distinguished.

In British Columbia the costs of making briefs on appeal
may be allowed under the tariff’ heading of * copies of plead-
ings, briefs and other documents where there is no provision
made” ; and if there is no allowance for fees paid to the official
stenographer, his transeript may be taxed as a copy : Edison
General Electric Co. v. Bank of British Columbia, 5 B.C.R., 34.

In the action for the price of goods sold, where the goods
are sold according to a price list agreed to, the amount is not
ascertained by the act of the parties: Evans v. Chandler, 19
P.R. 160 ; Thompson v. Pearsons, 18 P.R. 420, distinguished.

In an action where two plaintiffs join, and one succeeds, it
was held in D'Hormusjee & Co. and Isaacs & Co. v. Grey, 10
Q.B.D. 13, that the successful plaintiff was chargeable with the
costs of joining the unsuccessful plaintiff, but in Viscount Gort
v. Rowney, 17 Q.B.D. 625, in an action brought by two plain-
tiffs where the causes of action were separate, and judgment
was given in favour of the defendant against one plaintiff, and
in favour of the other plaintiff against the defendants, and the
costs were ordered to abide the event of the action, it was held
that the defendants were entitled to costs occasioned by joining
the unsuccessful plaintiff, and that the successful plaintiff was
entitled to the general costs of the action.
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Where a case has been transferred from the County Court
to the High Court of Justice the costs should be taxed on the
County Court scale up to the time the case was transferred to
the High Court and on the High Court scale after the transfer
of the case from the County Court.

Section 113 of the Drainage Act, R.S.0. ch. 226, provides
that the County Court tariff shall apply to all actions or pro-
ceedings under that Act. In McCulloch v. Township of
Culedonia, 19 P.R. 115, it was held that the County Court taritf
only applies to actions which ought properly to have been com-
menced by a notice under sec. 93 of the Drainage Act, and did
not apply to actions which might properly be brought notwith-
standing Drainage Act and which were only referved to the
Drainage Referee under sec. 94 of the Drainage Act because
the court was of the opinion that the action could be more con-
veniently disposed of by him.

Re Township of Metcalfe and Township of Adelaide and
Warwick, Re Township of Colchester North and Township of
Gosfield North, 19 P.R. 188, it was held that no tariff of fees
having been framed under sees. 111, 112 and 113 of the Muni-
cipal Drainage Act, R.S.0. ch. 226, the County Court tariff
applies not only to proceedings before the Drainage Referee, but
also to appeals from his decisions. On an appeal to the Court
of Appeal from the decision of the Drainage Referee only
County Court costs should be allowed.

Where an action is brought to recover damages for injury
to property by the construction of drainage works, and the
claim might have been commenced by notice under the pro-
visions of sec. 93 of the Municipal Drainage Act, R.S.0. ch. 226,
and an order is subsequently made referring the action to the
referee for trial, only County Court costs should be allowed :
Moke v. Township of Osnabruck, 19 P.R. 117. See Fewster v.
Raleigh, 31 Canada Law Journal, 287.

The plaintiff brought a County Court action against the
defendant to recover $140 balance alleged to be due from the
defendant for the sale of a chattel.

The defendant paid into court the sum of $95 in full which
the plaintiff accepted in due course. On the application of the
defendant the judge of the County Court made a summary
order allowing the defendant to set off his costs on the County
Court sale, in the excess of such costs as he would have
incurred, if the action had been brought in the Division Court
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against the costs of the plaintiff and gave the defendant
liberty to enter judgment and issue execution for the excess, if
any, of the defendant’s costs, over and above costs of the
plaintiff. )

It was held that the plaintiff’ was entitled to costs on the
County Court scale irrespective of the amount paid into court
and accepted by him in full of his claim. The plaintiff being
entitled to his costs on the County Court scale by the provision
of Rule 425, they were not subject to the discretion of the
Judge as Rule 425 is not qualified by Rule 1130. Under sec.
52, R.S.0. ch. 55 (The County Court Act), as a judge’s order
was in its nature final and appeal would lie : Babeock v. Stan-
dish, 19 P.R. 195.

In Eagor v. Jackson, 16 P.R. 485, it was held that on an
action on a bond for $500 given as security for payment of
costs in the Supreme Court of Canada, in a prior action, where
judgment was given fér the plaintiff' for $318.55, the amount
at which the costs, that the amount recovered, i.c., $318.55, was
not ascertained by the act of the parties or by the signature of
the defendants as provided by R.S.0. ch. 47, sec. 19, and the
consolidated Rules of Practice; and that the plaintiff was
entitled to tax the costs of the motion on the High Court scale.

Where an action is transferred from the County Court to
the High Court of Justice by virtue of 54 Viet. ch. 14 (O.), under
the provisions of Rule 1219, the costs of the proceedings after
the case is transferred should be taxed upon the County Court
scale, where the case falls within sub-sec. 4 of the Rule:
Struthers v. Green, 14 P.R. 486.

Plaintiffs brought an action against defendant to restrain
him by injunction from negotiating a promissory note for $230
to compel delivery up of the note to plaintiff and for damages
and for its detention. It was shown that the note was wrong-
fully withheld by the defendant. The court held that the
action was one of tort, and not of contract, and could not have
been brought in the County Court, and therefore awarded the
successful plaintiffs costs on the High Court seale : Plummer v.
Caldwell, 15 P.R. 144; Robb v. Murray, 16 A.R. 502, followed:
Johnston v. Kenyon, 13 P.R. 24, distinguished.

Where an order was made which transferred a proceeding
from the Surrogate Court into the High Court and contained a
clause stating that in the event of the applicant for the order
failing to establish his defence, his costs, if costs were allowed
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him, should be on the Surrogate Court scale. By a consent
judgment it was adjudged that the will which the defendant
disputed was the last will of the testatrix and should be
admitted to probate. It was also adjudged that the costs of all
parties should be paid out of the estate, but judgment was
silent as to the scale of such costs.

It was held on appeal from taxation that the defendant was
bound by the order of the court, and his costs should be taxed
on the Surrogate Court scale : Re Forster, Battisby v. Wither-
spoon, 18 P.R. 65.

The costs of an application to the Master in Chambers under
Ontario Rule 1219, to change the place of trial, in the County
Court action, should be taxed on the County Court scale.

An action by simple contract éreditors, the amount of whose
claim was less than $200, suing on behalf of themselves and all
other creditors, to obtain judgment and equitable execution
against the lands of the debtor conveyed to a third person in
alleged fraud of ereditors. It appeared that the land was worth
more than $200, and that the claims of execution ereditors
exceeded $600 in the aggregate:— Held, that the amount of the
subject matter involved exceeded $200, and the costs should be
taxed on the higher scale: Hall v. Pilz, 11 Ont. P.R. 449 ;
Dominion Bank v. Heffernan, 11 Ont. P.R. 504: and Forrest
v. Laycock, 18 Gr. 611, followed. Morphy v. Fawkes, 18 Ont.
P.R. 24.

On an application for a direction to the Master as to the
scale on which the costs of an action in the Queen’s Bench
under the former practice should be taxed, so far as the record
showed, the action appeared to be within the jurisdiction of the
County Court, and no certificate for costs on the Queen’s Bench
scale had been granted by the trial judge, but plaintiff con-
tended that the evidence showed that the action was really one
for the balance of an unsettled account, exceeding in the whole
8400, and, therefore, beyond the jurisdiction of a County
Court :—Held, that in the absence of such a certificate the
record alone and not the evidence should be looked at, and that
under sec. 62 of the A.J. Act RS.M,, ch. 1, only County Court
costs should be allowed to the plaintiff, and the defendant was
entitled to set off the difference in his costs of defence between
the Queen’s Bench and County Court scales: Miller v. Beaver
Mutual Five Ins. Co, 15 U.C.C.P. 75, followed; Allan v.
Clougher, 12 Man. R. 327,
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Under see. 23, sub-sec. 8 of R.S.0,, ch. 55, a County Court
can give a judgment for nominal damages and grant an injune-
tion in an action for trespass to land where the value of the
land does not exceed $200. A counter-claim upon which no
relief is given can make no difference as to the jurisdiction of a
court, and semble also that a judgment declaring a right can be
given in a County Court by virtue of sub-see. 13 of sec. 23
RS.0., ch. 55, where an action within the competency of a
County Court was brought in the High Court the successful
plaintiff was allowed costs on a County Court secale, with
a set-off to the defendants of the excess of their costs over
County Court costs : Fitchett v. Mellow, 18 Ont. P.R. 161.

SECURITY FOR COSTS.

Security for costs may be ordered where by law or by the
practice a party has heretofore been entitled to obtain security
for costs, and without restricting the generality of this provision,
also in the following cases :—

(«) Where the plaintitf resides out of Ontario.

(b) Where the plaintiff is ordinarily resident out of Ontario,
though he may be temporarily resident within Ontario.

(¢) Where the plaintiff has brought another action or pro-
ceeding for the same cause which is pending in Ontario or in
any other country.

(d) Where the plaintiff or any person through or under
whom he eclaims has had judgment or order passed against him
in another action or proceeding for the same cause in Ontario
or in any other country with costs, and such costs have not
been paid, and the court or a judge may make such order for
security for costs and staying proceedings until security is given
as may seem just. See Rules of 23 June, 1894, 1377 ; Rules of
1 Jan., 1896, 1498. Ontario Rule 1198.

(1) Where it appears by the writ of summons, notice, or
other proceeding by which a cause or matter is commenced, or
by an indorsement thereon that the plaintiff resides out of
Ontario, the order may be obtained on praecipe after appearance
by the defendant applying therefor, pursuant to any such writ
of summons.

(2) The order may be according to Form No. 95, and shall
require the plaintiff, within four weeks from the service of the
order, to give security in $400 for the defendant’s costs of the
action, and shall direct that all further proceedings be stayed in
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the meantime, and that in default of such security being given
the action shall be dismissed with costs against the defendant
obtaining the order unless the court or judge upon special appli-
cation for that purpose otherwise orders. Con. Rule 1242
Rules 23 June, 1894, 1376,

(3) In actions in the County Court the amount of the
security shall be $200. New Onturio Rule 1199.

Where the plaintiff sues as an informer or seeks to recover
any penalty given to an informer or person who sues for the
same, under a statute or law by which a penalty is given to any
person who sues for the same, either for his sole benefit, for the
benefit of the Crown, or partly for his benefit, and partly for
the benefit of the Crown, the person sued may apply to the
court or a judge for security for costs upon affidavit made by
the applicant showing that the action is brought to recover a
penalty, and that in his belief the plaintiff or informer is not
possessed of property sufficient to answer the costs of the action
in case a judgment is rendered in favour of the defendant, and
that he (the applicant) has a good defence to the action upon
the merits as he is advised and believes, and the court or judge
may make such order for the giving of security for costs by the
plaintiff or informer, according to the practice in cases where
the plaintiff resides out of the provinee, and for the staying of
the proceedings until security is given as may seem just.
Ontario Rule 1200,

In all cases in which security for costs may be ordered, the
security shall be of such amount and be given at such time or
times, and in such manner and form as the court or judge may
direct. Ontario Rule 1201,

The court or judge may by the order for security or by any
subsequent order, require the security to be furnished within
the time to be limited, and may stay all further proceedings in
the meantime, and in the case of a plaintiff required to give
security, may direct that in default of the security being given,
the action shall be dismissed as for want of prosecution with
costs as against the defendant entitled to security, unless the
court or a judge, upon special application for that purpose,
otherwise orders. Ontario Rule 1202,

Where an order for security for costs provides that, in
default of security being given, the cause or matter shall be
dismissed with costs against a defendant, the court or a judge
upon default being made in giving security pursuant to the
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order, may, upon ex parte application, order that the cause or
matter be dismissed with costs against such defendant. On-
tario Rule 120.5,

Where seeurity for costs is ordered, proceedings in the action
shall be stayed from the serviee of the order, until the secyrity
is given, and, if given by bond, until the bond is allowed.
Ontario Rule 120,

Unless the court or a judge otherwise directs, a bond to he
given as security for cost shall be given to the parties or
persons requiring the security, and not to the officer of the
court, and shall be executed by two sufficient sureties. Ontario
Rule 1205.

Upon filing a bond for security for costs with affidavits of
execution and justitication with the proper officer either party
may apply to the court or a judge to allow or disallow the
bond ; and in case no application is made to disallow the same
within fourteen days after notice of filing it is served, the bond
shall stand allowed. Ontario Rule 1206,

(1) Instead of giving a bond as security for costs a party
may, without a special order, pay into court as such security a
sum of money not less than half the penalty of the bond
required.

(2) The party paying in the money shall, when paying the
same in, state the purpose for which it is paid it, and shall
forthwith serve a notice upon the opposite party specifying the
fact and purpose of such payment. Ontario Rule 1207.

The amount of security, whether directed to be given by an
order issued on pracipe or otherwise, may be increased or
diminished from time to time by the court or a judge. Ontario
Rule 1208.

(1) Where an action is brought by a plaintiff resident out
of Ontario, and liable to give security for costs, who has
indorsed the writ of summons with particulars of his elaim in
such manner that, upon motion under Rule 603, final judgment
might be awarded, he may, on being served with an order for
security for costs, pay into court the sum of 850, as a partial
compliance with such order, and thereupon he shall be at
liberty to proceed with a motion for judgment under Rule 603 ;
but the order for security shall, nevertheless, in all other
respects, have its full operation and effect.

(2) Such payment into court shall not prejudice any
motion that may be made to set aside the order for security.
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(3) In actions in the County Court the amount of the
partial security shall be 825,

(4) Where, upon motion under Rule 603, the plaintiff is
awarded judgment for a portion only of his claim, he may issue
the judgment and execution thereunder, but subject to clanse
(2) of this rule, shall not take any other proceedings in respect
to the residue of his elaim until the order for security has been
fully complied with.  Ontario Rule 1209,

A bond given for security for costs may be delivered up for
cancellation or suit upon consent of the solicitors in the cause
without order. Ontario Rule 1210,

Where money has been paid into court as security for costs
or with a defence, it may be paid out to the party entitled
thereto on the consent of the solicitors in the cause or matter
without order. Ontario Rule 1211.

Where it appears by the statement of elaim, notice, petition
or other proceeding by which an action or matter is instituted,
or by an indorsement thereon, that the plaintiff' resides out of
Manitoba, the defendant shall be entitled on pracipe to an order
requiring the plaintiff within four weeks from the service of the
order to give security in $200 for the defendant’s costs of the
action, staying all further proceeding in the meantime, and direct-
ing that in default of such security being given the action be
dismissed with costs against such defendant, unless the court or
judge upon special application for that purpose shall otherwise
order. Manitoba Rule 972.

Additional Cases in Which Defendant may Obtain Security
Jor Costs.

In addition to any cases in which a defendant in any action
may by any law or by the practice of the courts be entitled to
obtain security for costs from the plaintiff, security for costs
may be granted to the defendant or applicant in any action or
proceeding in which it is made to appear satisfactorily to the
court or a judge that the plaintiff has brought a former action
or proceeding for the same cause which is pending either in
Manitoba or in any other country, or that he has judgment or
order passed against him in said action or proceeding with costs,
and that such costs have not been paid; and such court or judge
may thereupon make such rule or order staying proceedings
until such security is given as to the court or judge seems meet.
Manitoba Rule 973.
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170 PRINCIPLES OF THE LAW OF COSTS.

Time for Giving Security.

(1) Where a defendant in any action is entitled to obtain
security for costs from the plaintiff, the court or judge may
require the plaintiff to furnish the security within a time to be
limited in any order for such security, or by any subsequent
order.

(2) If the plaintiff fails, without sufficient excuse to comply
with such order, he shall be liable to have his action dismissed,
as for want of prosecution, with costs, and the court or judge
may make an order accordingly.

(3) The time limited by any such order for giving any
such security may be extended by the court or any judge, either
before or after the expiration of any such time, and an order
dismissing the action for not giving security may be discharged
and the action reinstated, if it shall seem just and on such terms,
if any, as may be imposed. Manitoba Rule 976. See Caston
v. Seott, 1., 117 (Manitoba); Dobson v. Leask, X1., 636 (Manitoba);
Evans v. Boyle, V., 152 (Manitoba); Carruthers v. Waterous,
IV, 402 (Manitoba): Osborne v. Inkster, IV., 399 (Manitoba).
As to further security see Charlebois v. G. N. C. Ry. Co., IX.,
60 (Manitoba); Bell v. London, 9 P.R., followed; Beers v. Collester,
3 B.C.R. 79; Cowan v. Patterson, 3 B.C.R. 353.

The Nova Secotia Rules in reference to security for costs are
as follows :

(1) Security for costs may be ordered where by law or by
the practice a party has heretofore been entitled to obtain
security for costs and without restricting the generality of this
provision, also in the following cases :

(«) Where the plaintiff’ resides out of Nova Scotia.

(b) Where the plaintiff is ordinarily resident out of Nova
Scotia, though he may be temporarily resident within Nova
Scotia.

(¢) Where the plaintitf’ has brought another action or pro-
ceeding for the same cause which is pending in Nova Seotia, or
in any other country.

(d) Where the plaintiff or any person through or under
whom he claims has had judgment or order passed against him
in another action or proceeding for the same cause in Nova
Scotia or in any other country with costs, and such costs have
not been paid and the court or a judge may make such order for
security for costs and staying proceedings until security is given
as seems just.
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(2) Where it appears by the writ of summons, notice or
other proceeding by which a cause or matter is commenced, or
by an indorsement thereon, that the plaintiff’ resides out of
Nova Scotia, the order may be obtained ex parte after appear-
ance by the defendant applying therefor pursuant to any such
writ of summons.

(0.) 1897, rr. 1198, 1199, part.

See Atholl v. Williamson, 1 N.S.D. 171 (Nova Scotia);
MeDougall v. Geldert, James 59 (Nova Scotia); Harrison v.
Helton, 1 N.S.D. 22 (Nova Scotia); FEaves v. Darling, 4
R. & G. 128 (Nova Scotia) ; Card v. Weeks, 4 R. & G. 93 (Nova
Seotia).

Amount of Security for Costs.

In any cause or mnatter in which security for costs is
required the security shall be of such amount and be given at
such times and in such manner and form as the judge directs.
(E. 981.) (N.S)

Bond to the Party For Security.

Where a bond is given as security for costs, it shall,
unless the court or a judge otherwise directs, be given to the
party or person requiring the security and not to an officer of
the court. (E. 982.) (N.S))

In any cause or matter in which security for costs is
required the security shall be of such amount and be given at
such times and in such a manner and form as the court or a
judge shall direct. British Columbia Rule 756.

Bond to be Given to Suitor.

Where a bond is to be given as security for costs it shall,
unless the court or a judge shall otherwise direct, be given to
the party or person requiring the security and not to an officer
of the court. British Columbia Rule 757.

Set-Off For Damages or Costs.

A set-off for damages or costs between parties may be
allowed notwithstanding the solicitor’s lien for costs in the par-
ticular cause or matter in which the set-off' is sought. British
Columbia Rule 761. See also Rule 742.
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PRINCIPLES OF THE LAW OF COSTS,
SECURITY FOR COSTS—WHEN ORDERED.

The profession generally have experienced considerable
difficulty with the question as to when a party may be ordered
to give sceurity for costs, and a great deal of litigation has
thereby been oceasioned, and costs incurred through lack of
knowledge of the elementary principles applicable.

The rule governing this subjeet in the Consolidated Rules of
Practice does not change the law, but simply affirms what the
law was at the time the rule was promulgated, or extends the
application of the principles of giving security for costs in some
cases, and does not in any way limit the right to security for
costs to the cases mentioned in the rule, but gives the right to
security in the cases enumerated, in addition to any others a
party has been formerly entitled to claim.

Residence out of the jurisdiction is one of the most familiar
grounds for ordering security to be given, but a plaintiff’ is not
primd facie liable to furnish security because he resides out of
the jurisdiction of the court. Where it is made apparent to the
court that the defendant has no defence to the action, security
will not be ordered, and if a prwcipe order has been taken out
it can be set aside on proper evidence. Where one of several
plaintiffs, suing on a joint claim, reside out of the jurisdiction,
security would not formerly have been ordered, but since the
change in the rules, whereby all the plaintiffs are not now liable
for the whole cost incurred, security will be ordered by a
plaintiff’ residing out of the jurisdiction. A plaintiff, who at
the commencement of an action, resides within the jurisdiction,
but afterwards permanently removes, may now be ordered to
give security not only for the costs incurred after removal,
but also from the commencement of the action.

It was the former law that a plaintiff who was, in fact,
within the jurisdiction,but whose actual domicile was without the
jurisdiction, could not be ordered to give security, but since the
rules now governing the subject, temporary residence within the
Jjurisdiction is not sufficient ground of defence to an application
by the defendant for the plaintiff to furnish security.

Another ground under the rule where the plaintiff may be
ordered to furnish security is where the plaintiff has brought
another action or proceeding for the same cause in Ontario or
elsewhere, and the action has not been finally adjudicated upon.
It must be shown on the application for security that the




SECURITY FOR COSTS—WHEN ORDERED. 173

actions are in fact the same, and if they are in any way
different, but arise from the same transaction, security will not
be ordered.

Where the party is in default in payment of costs in
another action for the same cause, security will be ordered. It
was the former practice that all proceedings would be stayed in
the second action until the costs of the first action were paid.

It may be noticed that it is not necessary that the action be
between the identical parties of the original suit ; it is sufficient
if the plaintiff’ sues and claims the same relief although other
parties are added. .

In addition to the cases enumerated in the rule there are
several others where it is now well settled by practice security
will be ordered. The case where the plaintiff is suing, and it
can be shown that he has' .o interest in the subject matter of
the litigation, but the action has been brought in the interest
and for the benefit of some other party, is one directly in point.
The poverty of the plaintiff, or the fact that he is insolvent, is
no ground for asking for security. Even though the plaintift
is an insolvent corporation, and a receiver has been appointed
of its assets, that will make no difference.

Persons suing for penalties under any statute or law, either
for his own benefit and partly for the Crown, may be ordered
to give security for costs where it can be shown that the
informer has not sufficient property to answer the costs in the
action. In the event of judgment being given for the defendant,
the defendant must also swear that he has a good defence to
the action upon the merits. Where the defendant is a cor-
poration aggregate, however, it has been held that they are not
entitled to obtain security under the rules.

By statute, in actions of libel, the defendant may, after the
statement of the claim is filed, obtain an order for security upon
notice, and upon an affidavit stating that the defendant is not
possessed of property sufficient to answer the costs of the
action in case a verdict is given in favour of the plaintiff. He
must also swear that he has a good defence on the merits, and
that the statements complained of were published in good faith,
and that the grounds of the action are trivial.

If, however, the alleged libel involves a eriminal charge, the
defendant is not entitled to security for costs, unless he can
satisfy the court that the action is trivial or frivolous, or that
the article complained of was published in good faith, and that
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there was reasonable ground to believe that the same was for
the benefit of the public, and that the publication took place in
mistake or misapprehension of the facts, and that there was a
public retraction. On such an application the judge is not to
try the case on the merits, and affidavits in answer will not be
received.

Where the libel complained of is against a candidate for
public office, it would appear that the defendant is not entitled
to security for costs.

By statute, in actions by women for slander, adultery,
fornication, or concubinage, after the statement of claim is filed,
the defendant may apply to the court or a judge upon similar
material as in actions for libel and obtain an order for security
for costs. In this class of actions, however, it is not sufficient
for the defendant simply to swear that he has a good defence ;
the nature of the defence must be fully disclosed.

Where proceedings are brought against a police magistrate
or a justice of the peace, or any other officer or person fulfilling
any public duty, security may be ordered at any time after the
service of writ or other proceedings, on notice to the plaintift
and upon affidavit stating the nature of the action and of the

defence, and also showing to the satisfaction of the court or a
judge that the plaintiff’ is not possessed of sufficient property to
answer the costs of the action in case a verdict or a judgment
should be given against him, and that he has a good defence
and that the grounds of the action are trivial or frivolous. The
merits of the action will not be tried on the application for
security, but a primd facie defence must be established.

Security may also be ordered where parties reside out of the
jurisdiction and come into the Master’s office to prove a claim
as creditors or otherwise ; also, in garnishee proceedings and in
interpleader actions either party may be ordered to give
security in the same way and for the same cause as a plaintiff
in an ordinary action.

Parties who place themselves substantially in the position
of a plaintiff, and who reside out of the jurisdiction, will be
ordered to give security. For example, where a defendant
resides out of the jurisdiction and makes an application to be
made a party and asks for substantial relief.

Also, where the defendant resides out of the jurisdiction
and counterclaims, and the counterclaim is really a cross and
independent action, and has no connection with the original
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claim.  Where, however, a foreign defendant counterclaims for
a breach by the plaintiff’ of the contract sued on, security will
not, as a rule, be ordered, as the court has a discretion to refuse
the application.

Where, after security for costs has been ordered, the plain-
tiff comes to reside within the jurisdiction of the court, he must
clearly establish in order to have the order set aside that his
coming within the jurisdiction is not for the purpose of evading
the obligation to find security but is of a more permanent
character : Cordingly v. Johnson, 11 Man. R. 4.,

The amount to be given for security is in the discretion of
the court: MeLean v. Inland Construction and Development
("o., 3 B.C.R. 307.

Where the plaintiff resides outside the jurisdiction, but has
an unsatistied judgment against the defendant, he will not be
ordered to give security : Horsfall v. Phillips, 3 B.C.R. 352.

A married woman who is residing temporarily out of the
Jurisdiction, but whose husband resides within the jurisdiction,
will not be ordered to, give security for costs : Cowan v. Cuth-
bert, 3 B.C.R. 373.

The party moving for an interpleader order, whether
plaintiff’ or defendant, should, if resident outside the jurisdic-
tion, give security for costs to the opposite party. Swain v.
Stoddard, 12 P.R. 59, approved.  Belmonte v. A ynard, 4 C.P.D.
221, tliﬂtill;:llisho(l. Re Ancient Ovrder of Foresters and
Castner, 14 P.R. 47.

In setting aside an order for security for costs the Master
in Chambers has power to impose terms,and the imposing upon
the plaintiff of the payment of the costs of obtaining the order
for security and of the appeals therefrom and of the applica-
tion; this was held competent and proper: Lea v. Lang, 18
PR 1.

In Slattery v. Dun & (o, 18 P.R. 168, it was held that a
printed paper issued by the defendants who conducted a
mercantile agency for the purpose of giving subscribers
information is a “newspaper,” and “printed for sale,” within
the meaning of see. 1 R.S.0. ch. 68, and that the publishers in
an action for libel brought against them, are entitled to the
henefits of the provisions as to security for costs contained in
sec. 1.
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A sheriff acting under a writ of execution is not entitled to
the benefits of R.S.0. ch. 89, see. 1, and cannot, therefore, obtain
any order for security for costs in an action brought against
him for negligence in making a seizure under the writ : Creigh-
ton v. Sweetland, 18 P.R. 180; McWhirter v. Corbett, 14
U.C.C.P. 203.

Where the plaintiff, who lived outside the jurisdiction, made
a motion to set aside the prwecipe order for seeurity for costs on
the ground that he owned real estate within the jurisdiction
sufficient to secure the costs. The affidavit which the plaintitt
used in support of the motion alleged, that half a section of
land in the provinee was vested in him, and that aecording to
the best of his knowledge, information and belief, it was worth
£3,000, and that it was unencumbered, as he was informed and
verily believed.

In this action it was held that such an affidavit did not
comply with the Rule 500 of the Queen's Bench Act, 1895, as
it did not give the plaintiffs grounds of belief, and that there
was not sufficient evidence to support the plaintifi’s application :
Dobson v. Leask, 11 Man. R. 620,

In Vanalstine v. Harty, Kingston Provineial Election, Vol. 2,
Ontario Election Cases, a motion was made to set aside a cross
petition that as no security for costs was given the cross peti-
tion was irregular.

Osler, J.A., gave judgment dismissing the motion with costs,
holding that under sec. 13 of the Controverted Election Act
R.S.0. 1897, ch, 10, security for costs is required only in the
case of the original petition, and not in that of a cross petition.

The plaintiff at a trial in the High Court obtained a judg-
ment for damages and costs; on appeal by the defendants to
the Court of Appeal, the appeal was dismissed with costs. The
defendants then appealed to the Supreme Court of Canada and
gave the security required by sec. 46 of Supreme and Exche-
quer Courts Act, but no other security. The plaintiff there-
upon made an application for payment out of the court to them
of the sum of $200 paid into court by the defendants as
security for the costs of their appeal to the Court of Appeal.

It was held that proceedings to enforce the plaintifi’s High
Court judgment were not stayed, and that the court was not
bound to pay out to the plaintiff' the sum paid in by the defen-
dants; the judgment of the Court of Appeal being stayed
pending the result of the appeal to the Supreme Court, as the
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Supreme Court might reverse the judgment, and for that reason
the money should not be paid to the plaintiff, unless the plain-
tiff"s solicitors would undertake to vepay the money in the
event of the Supreme Court reversing the judgment of the
Court of Appeal: Rombough v. Balch, 19 P.R. 123,

Where party returns to jurisdiction after order made see
Cordingly v. Johnson, 11 M.R. 4; also Howard v. Howard, 30
LR. Ir. 340 : Westenberg v. Movtimore, 10 C.P. 438 ; Dobson
v. Leask, 11 M.R. 626.

Under the power given by Ontario Rule 826 security for
costs of appeal to the Court of Appeal was dispensed with. It
appeared that the appellant was an infant by the next friend,
and unable, on account of poverty, to procure security. It was
also shown that her action was dismissed at the trial, the judge
following a reported decision of the Divisional Court, with
which decision the appellant would be met if she appealed to

that court, which court of co se she could appeal to without
;_-;i\'in;_g. security.  Moss, JLA in giving judgment, stated, after
referring to the fact th nless the Rule was relaxed the
plaintiff’ would he depri [ an appeal : “In view of this, and
considering that the pountiff is an infant—one of a class

usually considered privileged as suitors—1 think she ought to
be relieved of her present difficulty to the extent of placing her
in the same position with respect to security as if she were
appealing to a Divisional Court. In doing this I do not con-
sider that I am running counter to any previous decision.” The
costs of the application were made costs in the appeal. See
Sherlock v. Powell, 18 P.R. 312; Roberts v. ('l}ll!]/ll;ll, 18 P.R.
94: Thuresson v. Thuresson, 18 P.R. 414; l"4l’/r"ll \‘,./4’/:’41'«:/’.
O.LR. (1901) Vol. L, 198.

An infant residing out of the jurisdiction bringing an
action for administration by her mother, who resides within the
jurisdiction, cannot be required to furnish security for costs:
Roberts v. Coughlin, 18 P.R. 14.

No security for costs is required on a motion or appeal to
the Divisional Court.  This is under the provisions of Ontario
Rule 825.  Where the plaintiff, however, has acquired a foreign
domicile after the judgment dismissing his action without costs
appeals to the Divisional Court, the defendant is entitled to
security and can obtain an order for security: Tanner v.
Weiland, 19 P.R. 149; Arnold v. Van Tuyl, 30 O.R. 663, dis-
tinguished.

CosTS—12
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Where the judgment of the High Court is against a defen-
dant, and he is appealing to the Court of Appeal, he is not
entitled to an order requiring the plaintiff’ to give security for
costs. Where the defendants would have been entitled to such
an order at the commencement of the action, but did not take
it because they feared that it would be set aside owning to the
plaintiff, though resident out of the district, owing property
within it, an application after judgment, upon the ground that
the plaintiff' had ceased to own property within the jurisdiction,
was refused by a judge of the Court of Appeal: Exchange
Bank v. Barnes, 11 Ont. Pr. 11, followed ; Small v. Henderson,
18 Ont. Pr. 314.

Upon an application for security for costs made under R.S.0.
ch. 57, sec. 9, by the defendant in an action for an alleged libel
contained in a public newspaper, the plaintiff’ desired to read
and have the benefit of an affidavit made by himself contradict-
ing the statements in the affidavit of the agent of the defen-
dants on which the motion was based, and contended that the
object was not to try the facts on affidavits, but to show that
the agent had not knowledge of the facts, that many state-
ments made by him were not true, and therefore that his
affidavit was not such as required by sec. 9 :—Held, that the
plaintiff’s affidavit could not be read or used upon the applica-
tion: Bartram v. London Free Press Printing Co., 18 Ont.
PR. 11

Summons for security of costs from the plaintiff, a company
incorporated in the State of Washington and having its head
office in Seattle. The company owned a steamer running
between Seattle and Victoria, had an office in Victoria managed
by a freight and passenger agent who devoted his whole time
to the business of the company in Victoria, and who was paid a
salary by the company. Rent and all office expenses were paid
by the company, which was not licensed or registered in British
Columbia.

Held, that the company was a foreign company within the
meaning of sec. 144 of the Companies Act, and was bound to
give security for costs: La Bourgogne (1899), P.I, and (1899),
A.C. 431, considered; Alaska v. Macaulay, 36 Canada Law
Journal 686.

It is not a ground for refusing to order a plaintiff resident
out of the jurisdiction to give security for the defendant’s costs,
that the defendant himself resides out of the jurisdiction. Rule
1198 provides that security for costs may be ordered, “(b)
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where the plaintiff is ordinarily resident out of Ontario,
though he wmay be temporarily resident within Ontario™ :—
Held, that these words refer to a person who, under ordinary
conditions and circumstances, is habitually present in some
country or place out of Ontario, and that a person who has no
home, and whose calling causes him to be as much in Ontario
as elsewhere, cannot be said to come within the branch of the
Rule. The discretion which the court has in making or
withholding an order for security for costs should be exercised
against making an order which would shut the doors of the
court against a plaintiff: Denier v. Marks, 18 Ont. P.R. 465.

Con. Rule 826 (Ont.) is applicable to an appeal under sec.
39 (2) of the Mechanics' Lien Aect, R.S.0. ch. 153, by the
respondent in the court below from the order of a Divisional
Court reversing the judgment upon the trial of a mechanic’s
lien action, where the amount in question is more than $100,
and not more than $200; and therefore security for the costs
of such an appeal must be given, unless otherwise ordered:
Sherlock v. Powell, 18 Ont. P.R. 312.

In actions for libel, contained in a newspaper, by R.S.0. ch.
68, sec. 10, the defendants may at any time after the plaintifts
have filed their statement of claim, make an application for
security for costs. Defendants’ affidavit in support of the
application should show the nature of the action, and defence
should state that the plaintiff is not possessed of sufficient
property to answer the costs of the action, in case a verdict or
Judgment is given against him. It should also state that the
defendants have a good defence on the merits, and that the
statements complained of were published in good faith, and that
the ground of action is trivial and frivolous. Where the
defendant makes out a primd facie case for security, an order
will be made. The judge is not to try the merits of the case:
Lennox v. Star, 16 P.R. 488; Bartram v. London Free Press,
18 P.R. 11; Swain v. Mail, 16 P.R. 132; Graeme v. Globe, 14
P.R. 72.

If the alleged libel involves a criminal charge, the defendant
is not entitled to security for costs unless he satisfies the court
or judge that the action is trivial or frivolous, or that the
article was published in good faith, and that there was reason-
able ground to believe that the publication was for the publie
benefit, and that the publication took place in mistake, or
misapprehension of the facts, and that there was an equally
public retraction. See Swmith v. Stephenson, 17 P.R. 374;
Georgian Bay v. World Publishing Co., 16 P.R. 320.
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In Conmee v. Weidman, 16 P.R. 239, it was held that
where the libel complained of is against a candidate for a
public office in Ontario, the application by the defendant for
security will not be entertained.

An appeal by the plaintiff from an order requiring him to
give security for costs upon the ground that the costs of a
former action, brought by plaintiff’ against defendant for the
same cause, were unpaid, was dismissed by a judge in chambers,
and a further appeal to a Divisional Court, which held (17
Ont. P.R. 203) that the plaintiff could not answer the applica-
tion for security by showing that the former action was brought
without his authority. The costs of the appeals were made
payable to the defendant in any event. The plaintiff, upon
application in the former action, then had the judgment for
costs against him therein set aside, upon the ground that the
action was brought without his authority; and afterwards
applied to set aside the order for security for costs :— Held, that
the Master in Chambets, in setting aside the order for security
for costs had diseretion to impose terms, and the terms imposed,
viz., payment by the plaintiff of the costs of obtaining the order
for security, of the appeals therefrom, and of the application
itself, were competent and proper. As to the form of the order,
a dismissal of the action in the event of security not being
given within a limited time, was authorized by Con. Rules
(1888) 1243 and 1246 : Lea v. Lang, 18 Ont. P.R. 1.

Upon an appeal by the defendants to the Court of Appeal
from an order of a Divisional Court reversing the judgment at
the trial and ordering judgment to be entered for the plaintiffs
for possession of land with costs :— Held, that the fact that the
appellants had no means or money or resources other than the
land in question, and were unable to procure sureties, was not
a ground for dispensing with security for costs of the appeal.
If the defendants had a lien on the land for a sum exeeeding
$400 for improvements made by them, in the belief that the
land was their own, security might be dispensed with or the
lien charged by way of security. But in this case the plaintitfs
would be entitled to mesne profits as against the improvements,
and the defendants had mortgaged the land for the money laid
out, and the lien, if any, was the mortgagee's: Thuresson v.
Thuresson, 18 Ont. P.R. 414,

An assignee in insolvency bond fide suing in discharge of
his duty as such assignee, will not be required to give security
for costs on the ground that he is without means and not bene-
ficially interested in the suit: Vars v. Gould, 8 P.R. 31.
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Where it appeared that a large number of persons had an
interest in the settlement of the question involved in the suit
and they put forward as plaintiff in the suit one of their
number who was shown to have been insolvent some years
before the commencement of the suit and did not appear to
have accumulated any property since his insolvency, security
for costs was ordered : Hathway v. Doig, 9 P.R. 91,

The usual pracipe order for security for costs had been taken
out by the defendant and duly complied with by the plaintiff.
Subsequently the cause was partially heard before Ferguson, J.,
but was adjourned for three months owing to the judge being
required to open another sittings of the court. The defendant
thereupon seeing that the costs far exceeded the security given
applied for an order for further security. It was not shown
that the defendants could not have foreseen that the $400 would
not cover the costs. Boyd, C., aflirmed the judgment of Mr.
Stephens, refusing further security : Bell v. Landon,9 P.R. 100.
See S.C.,, pp. 161, 162. See Novth v. Fisher, 10 P.R. 582

Security for costs was ordered in an action brought by a
ratepayer, for himself and other ratepayers, to restrain the
delivery by the corporation of certain debentures to a railway
company, where it appeared from the examination of the plain-
tiff that he was financially incompetent to pay the defendant’s
costs, and was only interested to an insignificant extent; and
where he swore that he expected certain persons named to pay
his costs and to protect him should the case go adversely, that
he did not want to spend any money on the prosecution of his
own right in the matter, and that he did not know who
instructed the plaintiff’s solicitor : Clark v. St. Catherines, 10
P.R. 205.—Dalton, Master.

Where several parties suffer damage from the acts of the
defendant, and they agree among themselves to share the costs
of a test action by one of them to establish his rights, security
for costs will not be ordered even though such a plaintiff is
insolvent : Clark v. St. Catherines, 10 P.R. 205, distinguished ;
Clark v. Roma Timber Transport Co., Limited, 10 P.R. 384.—
Dalton, Master.—Osler

SET-OFF OF COSTS.

The costs of a motion in term are interlocutory costs, and
the party to whom they are awarded is entitled to have them
set-off against the judgment of the opposite party obtained in
the same cause: Young v. Hobson, 8 P.R. 253.
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Held, that the costs of a motion made after judgment might
be treated as interlocutory for the purposes of a set-off under
Reg. Gen. 52 (Consolidated Rule 1205).  7b.

In an action in a County Court, tried by a judge without a
Jjury, judgment was given for $36, no order being made as to
costs:—Held, that no costs could be awarded, and a mandamus
was granted to the County Court clerk to enter up judgment
for the plaintiff with costs, and without allowing defendant to
set-off against the judgment the difference between County and
Division Court costs: Re Great Western Advertising Co. v.
Rainer, 9 P.R. 494.

The plaintiff’ claimed $1,205, the balance of the contract
price for work done, and the defendant claimed that by reason
of imperfect work the balance should be reduced by $900. The
defendant was allowed $266.54 in respect of his claim for
reduction, and the plaintiff, therefore, recovered $938.46:— Held,
that what the defendant claimed was neither a set-off nor a
counter-claim; and, ad the plaintiff had substanially succeeded,
he should get the general costs of the action and reference, less
the costs incurred by the defendant in establishing the items of
improper work on which he succeeded: Cutler v. Morse, 12 P.R.
594, followed; Sanderson v. Ashfield, 13 P.R. 230.—Boyd. See
Brown v. Nelson, 11 P.R. 121, p. 367; Weaver v. Sawyer,
16 A.R. 422, p. 378; Foster v. Viegal, 13 P.R. 133, p. 378:
Bertram & Co. v. Massey Manufucturing Co., 13 P.R. 184, p. 380.

In every case in which judgment is entered without trial, or
the decision of a court or judge, or order as to costs, and where
the amount of, or relief awarded by, the judgment prima facie,
appears to be within the jurisdiction of an inferior court, the
taxing officer shall not tax full costs of the High Court without
proof on affidavit to his satisfaction that the action was properly
instituted therein; and if properly within the competence of the
County or Division Court, then the taxation shall be on the
scale of fees in such court. Con. Rule 1174. Ontario Rule 1133,

There is no set-off of costs contemplated by this rule.

In Audrews v. London, 12 P.R. 44, a consent judgment was
taken for $1 to be altered by a reference if necessary, costs to
abide the event. This was held to be a judgment without trial
and without the rule. The taxing officer in order to determine
the proper scale of fees must examine the pleadings, and may,
if necessary, demand the facts to be substantiated by affidavit:
White Sewing Machine Co. v. Belfry, 10 P.R. 64; Real Estate
Loan Co. v. Molesworth, I" 176 (Manitoba).
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Where, upon taxation, a plaintift who has obtained a judg-
ment with costs is not allowed the costs of any amendment of
his pleadings on the ground of the same having been unnecessary,
the defendant’s costs occasioned by such amendment shall be
taxed, and the amount thereof deducted from the costs to be
paid by the defendant to the plaintiff.  British Columbia Rule
784. See also British Columbia Rule 761.

In any case in which, under the next preceding regulation,
or any other ruje of court, or by the order or direction of a
court or judge, or otherwise, a party entitled to receive costs is
liable to pay costs to any other party, the taxing authority may
tax the costs such party is so liable to pay, and may adjust
the same by way of deduction or set-off, or may, if he thinks
fit, delay the allowance of the costs such party is entitled to
receive until he has paid or tendered the costs he is liable to
pay; or such authority may allow or certify the costs to be
paid, and direct payment thereof, and the same may be
recovered by the party entitled thereto in the same manner as
costs ordered to be paid may be recovered. Nowva Scotin

Rule 1}.

See Ontario Rules 1133 and 116}. See Manitoba Rule
948.

Where the judgment in an action awarded costs to the
plaintiff against the chief defendant and gave the other defen-
dants costs against the plaintiff, and the judgment contained no
direction as to setting off costs, the defendants were all defended
by the same solicitor. It was held that the question of setting
off costs was in the discretion of the taxing officer, and that the
taxing officer rightly exercised his discretion in refusing to set
off' the costs ordered to be paid to the plaintiff by the chief
defendant against the costs ordered to be paid by the plaintiff
to the other defendants : Fleet v. Way, 14 P.R. 312.

The plaintiffs, having recovered judgments for large sums
against the defendants, sought to set-off' such sums pro tanto,
against certain costs adjudged to be paid by the plaintiffs to
the defendants, but the solicitors for the defendants asserted a
lien for their costs upon a judgment for these costs recovered
by their clients against the plaintitfs. The defendants them-
selves were worthless, but there was another source from which
it was probable that the defendants’ solicitors would obtain
payment of their costs:—Held, that this was not enough; if
the solicitors had a certainty of being able to recover their
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costs from another source the set-off' could be ordered, because
the lien would then be ynnecessary: but it being merely a proba-
bility, the set-off could not be ordered without its operating
to the prejudice of the solicitor’s lien, for, should that source
fail, the lien could not be replaced: and, therefore, under Rule
1165, the set-off ‘should not be orderéd: Molsons Bank v.
Cooper, 18 Ont. Pr. 396.

By the judgment in an action costs were awarded to the
plaintiff against the chief defendant, and to the other defen-
dants against the plaintiff, without any direction as to setting
off costs, and the plaintifi’s solicitor asserted a lien upon the
costs awarded to his client against the chief defendant. The
defendants all defended by the same solicitor :—

Held, that, under Rule 1204, the question of setting off
costs was in the judicial discretion of the taxing officer, and
that discretion was rightly exercised by the officer in refusing
to set-off the costs ordered to be paid to the plaintiff by the
chief defendant against the costs ordered to be paid by the
plaintiff to the other 'defendants. Construction of Rules 1204
and 1205.

The older decisions as to set-off are not apphicable; Flett v.
Way, 14 P.R. 312,

The Master in Chambers, having no jurisdiction to decide a
demurrer, has none to determine the cost of it : Jones v. Miller,
16 P.R. 92.

Where a director, who was also president, of a company was
appointed by the board of directors and acted as solicitor for
the company :—

Held, in winding-up proceeding, that he was entitled to
profit costs in respect of causes in court conducted by him as
solicitor for the company, but not in respect of business done
out of court, and was entitled to set-off the amount of such
costs against the amount of his liability as a shareholder.

Decision of the Master in Ordinary reversed: Cradock v.
Piper, 1 Macn. & G. 664, followed ; Re Mimico Sewer Pipe and
Brick Manufacturing Co., Pearson’s Case, 26 O.R. 289. See
also Barton v. Baldwin, R.E.D. 392, Nova Scotia.

Where the plaintiff succeeds on his claim, and the defendant
succeeds on his counter-claim, the costs should be taxed as far as
possible as though they were two actions, in one of which the
plaintiff succeeds and in the other the defendant succeeds. The
plaintiff' is entitled to the costs applicable to his claim, and the
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defendant to those applicable to his counter-claim. The defen-
dant’s costs commence with instructions for defence and
counter-claim : Sharpnel v. Laing, 20 Q.B.D. 334.

Where the action is tried with a jury, and both claim and
counter-claim are dismissed with costs, the plaintiff must pay the
general costs of the action, the defendant only those incurred
by the counter-claim : Saner v. Bilton, 11 C.D. 416.

The plaintiff brought a County Court action against the
defendant to recover $140, balance alleged to be due from the
defendant for the sale of the chattel.

The defendant paid into court the sum of $95 in full, which
the plaintiff accepted in due course. On the application of the
defendant, the judge of the County Court made a summary
order allowing the defendant to set off his costs on the County
Court scale in the excess of such costs as he would have
incurred if the action had been brought in the Division Court,
against the costs of the plaintiff and order, and gave the defen-
dant liberty to enter judgment and issue execution for the
excess, if any, over the above costs of the plaintiff.

It was held that the plaintiff was entitled to costs on the
County Court scale, irrespective of the amount paid into court
and accepted by him in full of his claim. The plaintiff’ being
entitled to his costs on the County Court scale by the provision
of the Rule 425, they were not subject to the discretion of the
judge, as Rule 425 is not qualified by Rule 1130. Under sec.
52 R.S.0. ch. 55 (The County Court Act), as the judge’s order
was in its nature final, an appeal would lie: Babeock v. Standish,
19 P.R. 195.

SETTLEMENT OF ACTION.

After judgment had been recovered by the plaintiff against
the defendants for $550 damages and for costs, and while an
appeal was pending, the plaintiff and defendants, without the
knowledge of the plaintiff’s solicitors, made an agreement for
settlement of the action upon the plaintiff being taken into the
defendants’ employment and paid $150 in full of damages and
costs. The plaintiff’s solicitors asserted a lien for their costs
which were unpaid, and gave notice thereof to the defendants
before any money was actually paid over to the plaintiff:—
Held, that the compromise made was not a collusive one, and
the solicitors were therefore not entitled to an order upon the
defendants for the payment of their costs; but, such costs
amounting to more than $150, that they were entitled to have
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186 PRINCIPLES OF THE LAW OF COSTS.

that sum for which the action was compromised, and which was
to be treated as the fruits of the litigation, paid over to them in
respect of their lien. Held, also, that a question arising between
the plaintiff’ and his solicitors as to whether they were entitled
to taxed costs as between solicitor and client, or to a percentage
upon the amount recovered, could not be determined upon the
motion to enforce payment by the defendants of the plaintifi’s
solicitors’ costs, but had to be determined in another proceeding
before the determination of such motion : Walker v. Gurney-
Tilden Co., 18 Ont. Pr. 274.

SEVERING DEFENCES.

In an action brought by a plaintiff against several defen-
dants, in which the plaintiff’ fails and the defendants succeed in
obtaining judgment against the plaintiff, and the defendants
were represented by different solicitors, unless it can be clearly
established that under the circumstances it was necessary that
they should have sevéred defences, the taxing officers should tax
the bill as though there was a general defence by one solicitor.
In order to determine this, it will be necessary for the taxing
officer to decide whether there was one defence common to all
the parties or were the defences so antagonistic that it was
clearly necessary for them to separate their defences. See
Balfour v. Drummond, V., 242 (Man.); MeDonald v. Cun-
ningham, 111, 39 (Man.).

One defendant agreed to save another harmless as regards
the costs of an action. In the written retainer of the latter to
his solicitors it was provided that the costs should be charged
to the former defendant, the plaintiffs having been ordered to
pay the costs of the defendants :—

Held, per Boyd, C., 16 P.R. 346, a proper case to allow two
sets of costs, and that no disability existed on the part of the
indemnified defendants to tax and recover his costs against the
plaintiffs.

Jarvis v. Great Western R. W. Co., 8 C.P. 280, and
Stevenson v. City of Kingston, 31 C.P. 333, distinguished.

Held, by the Divisional Court on appeal, that the indemni-
fied defendant was not entitled to costs against the plaintiffs :
Jarvis v. Great Western R. W. Co,, 8 C.P. 280, and Stevenson
v. City of Kingston, 31 C.P. 333, followed ; Meriden Britannia
Company v. Braden, 16 P.R. 346, 410. Affirmed in appeal, 17
PR. 77.
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The practice of bringing an action for an amount due on a

mortgage within the proper competence of the Division Court

in the High Court by making a claim for possession of the land
is one that must be carefully guarded, and except in cases
clearly indicating the necessity for proceeding in the High
Court, no costs will be given to the plaintiff. In this case
where the amount claimed under a mortgage was within the
proper competence of a Division Court, but the suit was brought
i the High Court, and there were no circumstances showing
the necessity for bringing it therein, no costs were allowed the
plaintiff : Vandewaters v. Horton, 9 O.R. 548.

Although in this case the plaintiff was entitled to judgment
of seizin, yet as there was no demand made, and the defend-
ants were always ready and willing to assign the dower, the
plaintiff was not entitled to costs: Malone v. Malone, 17
O.R. 101.

Where a question might have been raised by demurrer with-
out the expense of a trial, no other costs or greater were taxed
to the defendants than would have been taxed to them had
they simply demurred to the statement of claim, and the
demurrer had been decided in their favour: Hepburn v.
Township of Orford, 19 O.R. 585 Q.B.D.

Where one of several persons beneficially interested under
the will of a testator, without making proper inquiries into the
conduct and dealings with the estate of the executors, insti-
tuted proceedings against them, and groundlessly charged them
with misconduct, causing thereby much unnecessary costs and
trouble. The court (Spragge, C.,) being satisfied with the con-
duct of the executors, refused to take the further administra-
tion and winding up of the estate out of their hands; and it
being shown that all the other persons interested in the estate
were satisfied with the conduct of the executors, ordered the
plaintiff to pay the costs of the suit: Rosebatch v. Parry, 27
Chy. 193.

A count having been drawn so as to invite a demurrer, the
demurrer was over-ruled without costs: Swmith v. Ancaster
Township, 45 Q.B. 86.

A summons for a writ to a Division Court was made
absolute without costs, there being no meritorious defence:
Kinsey v. Roche, 8 P.R. 515.

It not appearing that there was any good reason for filing a
bill instead of proceeding to enforce an dward in the usual way,

-
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188 PRINCIPLES OF THE LAW OF COSTS,

the court (Spragge, .,) refused to the plaintiff’ any costs other
than such as he would have been entitled to had he proceeded
to enforce the award under the statute : Moore v. Buckner, 25
Chy. 606.

Where the defendant, who had covenanted that only $664
was due on a mortgage held by a building society on property
purchased by plaintiff, and his answer admitted an error in the
computation of the amount due to the society, and offered to
pay the difference between the $664 and what he alleged was
the cash value of the mortgage and costs up to that time:—
Held, that in the event of the society accepting present pay-
ment of the cash value, the defendant was entitled to his costs
of suit, subsequent to answer: Stark v. Shepherd, 29 Chy. 316

Costs not allowed where several motions depend really upon
the same consideration, and there should have been only one
motion. See Monteith v. Walsh, 10 P.R. 162.

See Campbell v. McDougall, 5 A.R. 503; Stevenson v.
Stevenson, 28 Chy. 232; In re Dean v. Chamberlin, 8 P.R.
303; In re Flint & Jellett, 8 P.R. 361 ; McCardle v. Moore,
2 O.R. 229 : Merchants Banl v. Sparks, 28 Chy. 108 ; Simpson
v. Horne, 28 Chy. 1; Purdy v. Park, 9 P.R. 424; Wansley v.
Smallwood, 11 A.R. 439, p. 366 ; Beatty v. 0'Connor, 5 O.R.
781, 747 ; Vandewaters v. Horton, 9 O.R. 548, p. 8353 ; Snider
v. Snider ; Snider v. Orr, 11 P.R. 140 ; Latour v. Smith, 13
P.R. 214, p. 386 ; Fulton v. Vipond, 13 P.R. 485, p. 380 ; R
Allenby & Weir, Solicitors, 13 P.R. 403.

Where two or more defendants defended by different
solicitors under circumstances that by the law of the court
entitles them to but one set of costs, the taxing officer, without
any special order from the court, is to allow but one set of costs,
and if two or more defendants defended by the same solicitor
separate unnecessarily in their defences or otherwise, the taxing
officer is without any special order to allow but one defence and
set of costs. See Ontario Rule 1162.

A plaintiff who obtains judgment against several defendants
who severed their defences is entitled to costs against them
jointly. Each defendant is liable for costs of his separate
defence, but is not liable for costs occasioned by the other:
Merchants' Bank v. Houston, 7 B.C.R. 352,

In the Township of Logan v. Kirk, 14 P.R. 130, where the
plaintiff corporation sued a contractor, one of his sureties, and
the executors of a deceased surety, the three parties sued,
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SHERIFF'S FEES. 189
appeared by different solicitors. It was held that as the
defendants were not liable in any joint character and it did not
appear that the defences were severed for the purpose of
increasing the costs, they were entitled to tax separate bills.

One defendant agreed to indemnify another as regards the
costs of an action. In the written retainer given by the latter
to his solicitor it was provided that the costs should be charged
to the former defendant. The plaintiffs failed in their action
and were ordered to pay the costs of the defendant.

It was held by the Divisional Court on appeal, and after-
wards affirmed on further appeal, that the indemnified
defendant was not entitled to costs : Meriden Britaunia Co. v.
Braden, 16 P.R. 346, 410; Jarvisv. G.W.R.W. Co., 8 C.P. 280,
and Stevenson v. Kingston, 31 C.P. 333, followed. See also
Melbourne v. Toronto, 13 P.R. 346; Lockhard v. W:ulg/r, 17
P.R. 269; Re Isaac,75 L.T. 638 ; Barrett v. Campbell, 7 P.R.
150 ; Boswell v. Coaks, 36 Chy. D. 444. See DEFENDANTS
SEVERING.

SHERIFF'S FEES.

Where any person liable on an execution is dissatisfied with
the amount of poundage fees or expenses of execution claimed
by a sheriff, the court or a judge may, before or after payment
therefor, upon the application of such person, upon notice to
the sheriff, if the amount appears to be unreasonable notwith-
standing that it is according to the tariff, reduce the same or
order the same to be refunded upon such terms as may seem
just. See Ontario Rule 1192. See Manitoba Rule 96},

Upon the settlement of an exeeution, in whole or in part, by
payment, levy or otherwise, the sheriff claiming any fees,
poundage, expenses or remuneration which have not been taxed,
shall, upon being required by either party and on payment or
tender of the expenses of taxation and 25 cents for a copy of
his bill in detail (which he shall be bound to render), have his
fees, poundage, expenses or remuneration, as the case may be,
taxed by the proper taxing officer of the county wherein such
sherift keeps his office. See Ontario Rule 1193. See Manitoba
Rule 965.

The taxing officer shall tax the bill and give, when requested,
a certificate of the taxation. See Ontario Rule 1194 See
Manitoba Rule 966.

A sheriff' shall not, without taxation, collect any fees, costs
or poundage or expenses after he has been required to have the
same taxed. See Ontario Rule 1195. See Manitoba Rule 966.
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The taxing officer upon proof of notice of the time and
place of the taxation having been duly served upon the sheritf,
deputy sheriff or other officer charged with the execution of the
writ, shall examine the bill, whether such taxation is opposed
or not, and satisfy himself that the items charged in such bill
are correct and legal and strike out items charged for unneces-
sary services. See Ontario Rule 1196. See Manitoba Rule 965.

A party dissatisfied with the taxation may appeal therefrom
as in ordinary cases of taxation between party and party. See
Ontario Rule 1197.  See Manitoba Rule 969.

The fees and allowances to be taken and received by sherifts
and coroners other than those provided for by any statute or
rule of the court shall be the fees and allowances set forth in the
Tarift’ C. appended to these rules. See Ontario Rule 1189.
See Nova Scotia Rules 506 and 525, and 490 to 536 inclusive.
See also British Columbia Rules 470, 473, 508, 510 and }9.).

Where part only is made by the sheriff on or by force of
an execution against goods and chattels, the sheriff shall be
entitled, besides his fees and expenses of execution, to poundage
only upon the amount so made by him, whatever be the sum
endorsed upon the writ, and where the personal estate, except
chattels real, of the judgment debtor is seized or advertised on,
or under an execution, but not sold by reason of satisfaction
having been otherwise obtained, or from other cause, and no
money is actually made by the sheriff on or by force of such
execution, the sheriff shall be entitled to the fees 2~ d expenses
of execution and poundage only on the value of t > property
seized not exceeding the amount endorsed on the writ, or such
less sum as the court or judge may deem reasonable. Con. Rule
1233; Rules 23rd June 1894, 1375, part.

Where land or chattels real of the judgment debtor have
been advertised under an execution, but not sold by reason of
payment or satisfaction having been otherwise obtained on, or
within one month before the day on which the property has been
advertised to be sold, or any day to which the sale may be
adjoined, the sheriff shall be entitled to the fees and expenses of
the execution and the poundage only on the value of the debtor's
interest in the property not exceeding the amount endorsed
on the writ, or such less sum as the court or a judge may deem
reasonable. Rules 23 June 1894, 1375, part. Ontario Rule 1190.

Where there are writs of execution upon the same judgment
in several counties, and the personal estate of the judgment
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SHERIFF'S FEES. 191
debtor has been seized or advertised in one or more or all such
counties but not sold by reason of satisfaction having been
obtained under and by virtue of a writ in any of the counties,
and no money has been actually made on the execution, the
sheriff shall not be entitled to poundage but to mileage and fees
only for the services actually rendered and performed by him,
and the court or judge may allow him a reasonable charge for
such services in case no special fee therefor is assigned in tariff
of costs. Con. Rule 123}. Ontario Rule 1191.

The sheriff' is not entitled to any costs on an abortive attempt
to serve papers. He is only entitled to fees for service when he
has actually effected service.

An election petition was dismissed at the trial without costs.
It was held that the petitioner must pay to the sheriff the costs
incurred on the publication of the notice of trial. The sum
deposited as security for costs is not a security for the sheriff’s
costs, but payment out of court will only be ordered on condition
of the sheriff’s costs being paid.

The sheriff is not entitled to make any charge for attending
to the publication of the notice necessary, as there is no allow-
ance for such an attendance authorized by the tariff — East
Middlesex Provincial Election. (Ontario Election Cases, Vol. IL.,
p- 150.) See also Weegar v. G.T'R., 16 P.R. 371; Turner v.
Crozier, 14 P.R. 272; Hamilton v. Gore Bank, 20 Gr. 190;
French v. Lake Superior, 14 P.R. 541; Re Wells, 68 LT. 231;
Creighton v. Daniels, James 304 (Nova Scotia).

When an Issue is Ordered the Sheriff’s Costs to be First Lien

on Property Exigible.

Where an issue is directed to be tried the costs of the sheriff
incurred in consequence of the adverse elaim shall be a first lien
or charge upon the moneys or goods which may be found in the
issue to be applicable upon the execution.

In addition, and without prejudice to the said lien or charge,
the sheriff may, after the issue has been directed to be tried, tax
such costs, and may serve a copy of the certificate of taxation
upon each of the parties to the issue, and the successful party
upon the issue shall tax such costs as part of his costs of the
cause, and upon receipt thereof shall pay over the same to the
sheriff’ unless he has been previously paid.

Where, after the service of the certificate, the party succeed-
ing upon the issue neglects or refuses to tax such costs, the

sheriff may obtain an order that the successful party shall pay
the same,
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Where the proceedings are compromised between the parties
thereto, the costs of the sheriff’ shall be paid by the party by
whom the execution was issued. Ontario Rule 1120.

If Goods Seized Remain in the Sheriff’s Custody the Court may
Award Remuneration.

Where, after the seizure, an issue is directed, and the property
seized remains, pending the trial o (he issue, in the custody of
the sheriff who seized the same, the court or judge may make
an order for payment to the sheriff of such sum for his trouble
in and about the custody of the property as the court or judge
deems reasonable; and the sheriff shall have a lien upon the
property for payment of the same in the event of the issue
being decided against the claimant to the extent to which such
issue shall be decided. Ontario Rule 1121.

SLANDER.

The jury found a verdiet for the plaintiff for $1 in an action
for slander, and the judge refused to deprive the plaintiff of his
costs as his conduct was not considered reprehensible, the small-
ness of the verdiet being explained by the condition of the
defendant at the time the words were spoken. The judgment
was affirmed on appeal : Bell v. Wilson, 19 P.R. 168. See Dis-
CRETION A8 TO Costs, and see LIBEL. See also Adair v. Wade,
9 O.R. 15; Dickerson v. Rateliffe, 17 P.R. 418.

SOLICITOR.

In this province a counsel’s right of action for his fees for
services in the nature of advocacy is against the client of the
solicitor retaining him, and not against the solicitor, unless by
special agreement, or when there is evidence of credit having
been given to the solicitor alone, or of money in the solicitor’s
hands to answer the claim; and a solicitor so employing counsel
has implied authority to pledge his client’s eredit for the pay-
ment of counsel fees: Armour v. Kilmer, 28 Ont. R. 618.

The plaintiff, a suppliant in an action brought against the
Crown, by its permission, in the Exchequer Court of Canada,
made an agreement with the defendants, a firm of solicitors,
that they should conduct her case to judgment, and in considera-
tion of their doing so at their own expense that they should be
entitled to retain to their use one-fourth of the sum which
should be recovered, and she assigned her claim to them as
security for the performance of the agreement:—Held, a
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champertous agreement, and not binding on the plaintiff: Ball
v. Warwick, LJNS.CL. 328, and In »e Attorneys and
Solicitors’ Act, 1 Ch. D. 573 followed. Although the services
of the defendants under the agreement were pvlfmnn'd in a
Dominion court, a Provineial court had jurisdiction to entertain
an action for an account against the solicitors in respeet of
moneys received by them from the Crown in satisfaction of the
claim.  The services performed by the defendants in the
Exchequer Court were not performed as officers of the courts of
Ontario, and with respect to such services and the remuneration
therefor, the defendants were not subject to the Solicitors’ Act,
R.5.0. 1887, ch. 147, and could not be compelled to deliver a
bill of costs. In the absence of a tariff of costs between
solieitor and client in the Exchequer Court, the defendants were
entitled to remuneration upon a quantum meruit, to be
established by such evidence as would be appropriate in the
forum of litigation : Paradise v. Bossé, 21 S.C.R. 419 ; Adrmour
v. Kilmer, 28 Ont. R. 618 followed : O'Connor v. Gemmill, 29
O.R. 47.

The rule laid down in Jarvis v. G. W. R. W. (0. (1859), 8
C.P. 280, and Meriden Britannia Co. v. Braden (1896), 17
P.R. 77, viz.: “That if a client is not liable to pay costs of his
solicitor, he cannot recover costs from the opposite party,” was
followed in Walker v. Gurney-Tilden Co., 19 P.R. 12.  Where
in an action for damages for personal injuries sustained by a
workman in the employment of the defendant, the defence was
undertaken by a guarantee company, who had contracted to
indemnify the defendants against such claims, and who em-
ployed their own solicitors to defend the action: See Fraser v.
Halifax, 6 R. & G. 23 (Nova Scotia).

The defendant in an action acting in good faith settles the
action with the plaintifft in such a way as to deprive the
plaintiff of his costs. The plaintiff’s solicitor is not entitled to
an order for leave to proceed with the action for the recovery
of his costs: Rideout v. MeLeod, 6 B.C.R. 161.

Under R.S.0. 1897, ch. 174, secs. 22, 23, 24, a solicitor who
has not taken out his annual certificate renders himself liable
to suspension, ete., even though it is shown that he is interested
in the subject matter of the litigation: Re Clarke, 32 O.R. 237.

Where a municipality employs solicitor or counsel whose
remuneration is wholly or partly by salary, annually or other-
wise, the municipality shall have the right to recover and

CosTS—13




b
i
2

E Gl

oF ¢

R W ra

T T ARt o T

194 PRINCIPLES OF THE LAW OF COSTS,

collect the lawful costs in all actions and proceedings in the
same manner as if the solicitor or counsel was not receiving a
salary, where the costs are by the terms of his employment
payable to the solicitor or counsel as part of his remuneration
in addition to his salary. Sub-sec. 3, see. 320, R.S.0. 1897, ch.
222, ‘

Where an application for an extension of time for filing and
serving notice of appeal and serving the appeal case (Ontario
Rules 799 and 801) was made to the respondent’s solicitor and
was in the opinion of the judge who heard the motion to extend
the time prescribed by the Rules unreasonably refused, an order
was made extending the time and execution was stayed without
costs to the respondent: Bodine v. Howe, O.L.R. 1901, Vol. 1,
208.

Where the solicitor is paid by salary, the right to recover
costs from the opposite party if successful, is governed by
R.S.0. 1897, ch. 222, sec. 320, sub-sec. 33: Stevenson v. Kingston,
31 C.P. 33; Jarvis v. G.W.R. Co, 8 C.P. 280; Galloway v.
London, LR. 4 Eqy' 90.

Where a solicitor defends an action in person and obtains
judgment, he is entitled to the same cost as if he had employed
a solicitor ; except costs rendered unnecessary on account of
his acting directly : London against Chorley, 51 LT, 100; 12
Q.B.D. 452.

Where a solicitor takes proceedings in a suit in the name of
any person but has no authority, he is personally liable to pay
the costs occasioned by the other party to the suit: Mallins v.
Greenway, 17 LIN.S,, ch. 26; Hall v. Laver, 1 Hare 571.

Where a solicitor is employed by an assignee to carry on
suits and does not receive instructions from the majority in
value of the creditors, the bankrupt’s estate is not liable for his
costs: Er p. Whitchurch, 1 A'T.K. 210.

A solicitor’s counsel has full authority to either compromise
or abandon the claims of his client, provided it is a matter
within the scope of the suit. Such a compromise once entered
into under this implied authority is not effected by his client’s
subsequent repudiations, nor even by the client’s previous pro-
hibition, unless the opposite party had notice of it: Re Woud,
Ex p. Wenham,21 W.R. 104 ; Berry v. Mullen, 5 Ir. R. Eq. 368.

Where the respondent’s solicitor refused, except upon terms
more stringent than the court would impose to extend the time
for delivery by the appellant of the appellant’s reasons for appeal,




1 the
ng a
ment
ation
7, ch.

rand
tario
and
tend
wder
hout
ol. 1,

over
1 by
ston,
y V.

ains
«).\'w]
t of
; 12

e of
pay
8 V.

roon
y in
* his

lnim‘
wtter
(‘l'("l
nt's
pro-
’“Ull\
368
rms
time
peal,

SOLICITOR. 195

and the draft appeal case; and the appellant refused to accept
the respondent’s terms, but moved before a judge of the Court
of Appeal and obtained an order extending the time, the costs
of the motion made necessary by respondent’s refusal to extend
the time were made costs to the appellant on the appeal:
MacGuire v. Corby, O.LLR. 1901, Vol. 1, 590.

Solicitor Personal Liability for Costs in Certain Cases.

Where upon trial of any cause or matter it appears that the
same cannot conveniently proceed by reason of the solicitor for
any party having neglected to attend personally, or by some
proper person on his behalf, or having omitted to deliver any
paper necessary for the use of the court or judge, and which,
according to the practice, ought to have been delivered, such
solicitor shall personally pay to all or any of the parties such
costs as the court or judge shall think fit to award. See
British Columbia Rule 755.

Solicitor Causing Delay Liable for Costs.—(Nova Secotia Rule.)

Where upon the trial of any cause or matter it appears that
the same cannot conveniently proceed by reason of the solicitor
for any party having neglected to attend personally, or by some
proper person on his behalf, or having omitted to deliver any
paper necessary for the use of the court or judge, and which,
according to the practice, ought to have been delivered, such
solicitor shall personally pay to all or any of the parties such
costs as the court or judge thinks fit to award. (E. 980.)

A solicitor is liable in damages to his client for neglecting
to obey instructions, to register a judgment and thereby pre-
cluding the client from recovering the amount of his judgment
debt : Hett v. Pun Pong, 18 S.C.R. 290.

Ordered that a solicitor should be struck off' the roll, unless
by a named day he shall pay an amount found by the report of
a taxing officer to be in his hands, the moneys of a client,
together with the costs of the taxation and of the motion to
strike him off the roll : Re James Knowles, a solicitor, 16 P.R..
408.

Where a client applies to strike the name of a solicitor off
the roll for misconduct, in neglecting to pay over the client’s
money in his hands as solicitor, the first application should be
made to a judge in court, whereupon, in a proper case an order
will be made requiring the solicitor to pay over the money by
a named day, and in default that his name be struck off. Upon
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default, no further application is necessary, except an applica-
tion to have the roll brought into court for the purpose of
having the name struck off, and this should be on notice to the
solicitor.

Ruling of a taxing officer that costs of the first applieation
should be taxed as of a Chamber motion only, reversed on
appeal : Re Bridgman, a solicitor, 16 P.R. 232,

A claim by a client for negligence against a firm of solici-
tors in directing the distribution of moneys in the sheriff’s
hands, was assigned by him to another, and by the latter to the
plaintiff :—

Held, per Armour, C.J., at the trial, that the claim did not
by virtue of R.S.0. ch. 122, sec. 7, pass to the plaintiff so as to
enable him to maintain an action there—for in his own name ;
but in any event no negligence was proved.

On appeal to a Divisional Court the judgment was affirmed
on the ground of the absence of any proof of negligence; but
Per MacMahon, J., that if negligence had been proved the
plaintiff could properly have maintained the action in his own
name : Laidlaw v. O'Connor, 23 O.R. 696,

Upon application to the court, therefore, the next friend of
an infant plaintiff may be allowed to withdraw, upon such
terms as the circumstances of the case and the welfare of the
infant may require.

Solicitors began an action in the name of an infant as
plaintiff by her mother as next friend, with the consent of the
latter. After the action had been some time in progress the
mother wrote a letter to the solicitor revoking the authority to
use her name, to which they replied that proceedings would not
be stayed, unless she paid costs up to date, and that if she did
not do so they would assume that she intended them to continue
the action. She took no notice of this, and they went on with
some proceedings, whereupon the defendant, instructed by the
mother, moved to dismiss the action on the ground that it was
being prosecuted without authority, and asked for costs against
the solicitors :—

Held, in staying the proceedings, that there was nothing to
prevent the mother from renouncing her character of next
friend and withdrawing from the litigation, subject to her
remaining amenable to the jurisdiction of the court as to
liability for costs theretofore incurred.
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As to costs:— Held, that the court reaches the solicitors of a
plaintiff’ directly for the benetit of the defendant only where the
plaintiff as client has a right to be recouped by the solicitor,
and to the extent of that recoupment. The next friend here
was liable to the solicitor for costs up to her letter, and the
solicitor was liable to the next friend for costs subsequent
thereto; and as the former costs exceeded the latter, and, as
between the next friend and the defendant the former was
liable for costs so long as she did not make a direct application
against the solicitors, no order could be made in favour of the
defendant ; but the next friend was entitled to be indemnified
by the solicitors for costs incurred after her letter . —

Held, also, that it was competent for the defendant to move
to stay the proceedings, although the normal practice is for the
next friend to move: Taylor v. Wood, 14 P.R. 449,

M., a solicitor, who had not taken out the certificate entitling
him to practise in the Ontario courts, allowed his name to
appear in newspaper advertisements and on professional cards
and letter heads as a member of a firm in active practice: he
was not, in fact, a member of the firm, receiving none of its
profits and paying none of its expenses, and the firm did not
appear as solicitors of record in any of the proceedings in their
professional business. The Law Society took proceedings
against M. to recover the penalties imposed on solicitors prac-
tising without certificate, in which it was shown that the name
of the firm was indorsed on ecertain papers filed of record in
suits carried on by the firm :— Held, reversing the judgment of
the Court of Appeal (15 A.R. 100) and the Q.B.D. (13 O.R. 104)
that M. did not “ practise as a solicitor” within the meaning of
the Act imposing the penalties (R.S.0. (1877), ch. 140), and
that he was not estopped, by permitting his name to appear as
a member of a firm of practising solicitors, from showing that
he was not such a member in fact: MeDougall v. Law Society
of Upper Canada, 18 S,C.R. 203.

Where the solicitors sought to obtain an order for taxation
of certain bills of costs against two alleged clients, one of whom
disputed the retainer and opposed the application:—

Held, reversing the decision of Street, J., in Chambers,
Meredith, J., dissenting, that, in order to avoid multiplicity of
taxations, the usual order for taxation should be made as
against the unresisting client ; such taxation to be on notice to
the other, who was to be at liberty to attend and intervene if
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so advised ; and such taxation to be conclusive against him as
to the quantwm of liability, in case he should be ultimately
found liable in an independent proceeding.

Per Boyd, C., and Robertson, J.:—In strictness, the solicitor
may take out the common order to tax his own costs, even
though he knows that the alleged client disputes his retainer as
to the whole bill, and the client is at liberty thereunder to
dispute every item on the ground of no retainer; but in such a
case it is not well to force the client to contest the question of
retainer before the Master, if he desires it to be tried by a judge
or a jury, and to accomplish this the taxation should be limited
to the quantum of liability.

Per Street and Meredith, JJ.:—It is reversing the proper
order of events to allow a solicitor to put his alleged client to
the expense of a taxation without requiring him first to show
that he has a claim upon the client for the bill when taxed:
In re Jones, 36 Ch. D. 105; In re Salaman (1894), 2 Ch. 301;
and In re Totten, 27 U.C.R. 449, discussed ; In re Solicitors,
31 Canada Law Journal, 389,

In re White (1898), 1 Ch. 297, is a case in which a solicitor
who was executor of an estate had power under the will to
charge profit costs for professional services rendered by him to
the estate. The estate in question was insolvent, and the point
Kekewich, J., was called on to decide was whether the solicitor
was, as against the creditors of the estate, entitled to be allowed
his profit costs out of the estate; and he came to the econclusion
that the power to make the charge was in the nature of a
legacy, which could not be claimed to the prejudice of ereditors.
According to this decision, therefore, a power to make such a
charge in favour of a solicitor executor is nugatory if the estate
turns out to be insolvent.

By Ontario Rule 1165 a set-off of damages or costs between
parties shall not be allowed to the prejudice of the solicitor’s
lien for costs in the particular action in which the set-off is
sought, but interlocutory costs in the same action awarded to
the adverse party may be deducted. See Manitoba Rule 9,9
and British Columbia Rule 761. See CHARGING ORDER. See
also Blakey v. Lathan, 41 Ch. D. 518 ; Re Clarke, 15 P.R. 269 ;
P.R. 94.

In Turner v. Drew, 17 P.R. 475, it was held that a set off of
damages and costs between the same parties in different actions
cannot be ordered to the prejudice of a solicitor’s lien. See also
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Young v. Hobson, 8 P.R. 253 ; Cuthbert v. Commercial Trarvel-
ler's Association, 7T P.R. 255: Ross v. MeLay, 7 P.R. 97;
Wardell v. Trenouth, 8 P.R. 142; Moody v. Bank of Commerce,
14 P.R. 258.

In Clark v. Eceles, 3 Chy. Ch. 324, it was held that where
an order changing solicitors during the progress of proceedings
was obtained, that this fact did not deprive the original solicitor
of his lien for costs on any fund afterwards recovered in the
cause, but that the original solicitor was entitled to be paid his
costs next after the costs of the solicitor who finished the suit.
See also Knight v. Gardiner, 66 L'T. 646.

A solicitor’s lien on the papers and documents of his client,
which have come into his possession during the course of their
business relations, cannot be actively enforced. The solicitor
has a mere right to retain the documents in his possession until
his costs are paid, but the lien is general, and is not confined to
the costs incurred in the particular business in which the
documents came into the hands of the solicivor. The solicitor's
lien on books, papers and documents in his possession is subject,
however, to parties claiming same by a superior title to that of
the client. See Bozen v. Bolland, 4 M.Y. & Cr. 354; Worrall
v. Johmston, 2 Jac. & W. 214; Colmer v. Ede, 19 W.R. 313;
Re Biggs, 102 L.T. Jour. 364 ; Francis v. Francis, 5 P.M. & G.
108 ; Ex parte Pulbrook, LR. 4 Ch. 627 ; Bell v. Taylor, 8
Sim. 216 ; Re Mosely, 16 W.R. 975; Stedman v. Webb, 4 My.
& Cr. 346 ; Young v. English, T Beav. 10.

Solicitors have also a lien for their agency bills on papers
placed in their hands by their principals. See Re Attorney, 7
P.R. 321.

As to a solicitor’s lien on a fund recovered by his exertions,
see Lann v. Church, 4 Mad. 391 ; Wright v. Bell, 24 S.C.R.;
Re Garland, 53 LT. 921. Unlike a lien upon papers and
documents, a solicitor’s lien upon a fund may be actively
enforced. See Bozon v. Bolland, cited above, and Wardell v.
Trenouth, 8 P.R. 142 ; Re Harraed v. Walford, 51 LT. 441.

It would appear that a client cannot transfer his right to
a fund in court so as to defeat a solicitor’s lien. See Yemen v.
Johnston, 11 P.R. 231. As to the set-off between the parties :
See Ross v. McLay, 7 P.R. 97; Wardell v. Trenouth, 8 P.R.
142; Young v. Hobson, 8 P.R. 253 ; Flett v. Way, 14 P.R. 312;
Brown v. Nelson, 11 P.R. 121 ; C. P. R. v. Grant, 11 P.R. 208,
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In Re Sweeting (1898), 1 Ch. 268, North, J.,here holds that
under the English Solicitors’ Act 1874, sec. 12 (1) a solicitor
cannot tax fees for business done by him while practising
without his annual certificate. It is doubtful whether this
would be an authority under the Ontario Act (R.S.0. ch. 174).
That Act (sec. 2) prevents a person from recovering costs for
business done as a solicitor without being “admitted and
enrolled,” but sub-sees. 19, 22-24 which impose penalties for
practising without an annual certificate do not expressly provide
that fees for business done by a solicitor practising without a
certificate shall not be recoverable. As liability to pay a penalty
to the Law Society, and to be suspended from practice, seem to
be the only penalties imposed by the Aect, and in the absence
of an express prohibition forbidding his recovering his fees
there seems to be nothing to prevent their recovery.

In Cowrt v. Berlin (1897), 2 Q.B. 396, the question was
whether the dormant partners of a firm were liable for the pay-
ment of costs incurred by a solicitor retained by the active
partner of the firm to collect a debt due to the firm, and
whether such liability extended to the costs incurred after the
firm had been dissolved, but of which as well as the existence of
the dormant partners, the solicitor had no notice. A Divisional
Court (Wills and Grantham, JJ.) had decided that the dormant
partners were not liable for any costs incurred after the dis-
solution, but the Court of Appeal (Lord Esher, M.R., and Smith
and Rigby, L.JJ.)) unamiously reversed that decision. The
defendants endeavoured to escape liability under the provisions
of ihe Partnership Aect, 1890 (53 & 54 Viet., ch. 39), sec. 36 (3)
which enacts that “the estate of a partner who dies, or who
becomes bankrupt, or of a partner who, not having been known
to the person dealing with the firm to be a partner, retires from
the firm, is not liable for partnership debts contracted after the
date of the death, bankruptey, or retirement respectively.’
This Act has been held to be merely declaratory of the common
law, and the answer which the Court of Appeal gave to the
argument founded on this section was that the debt in question
was contracted when the retainer was given, and therefore
before the dissolution, and did not avise de die in diem as the
Divisional Court appears to have assumed. See Friend v
Young (1897), 2 ch. 421.

In re a Solicitor (1898), 1 Q.B. 331. This was an application
made by the Incorporated Law Society to strike a solicitor off
the rolls on the ground that the solicitor in question had been a
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solicitor of a Colonial Court, and had been struck off the rolls
of the Colonial Court for miseonduct.  The only evidence pro-
duced of the alleged misconduct was an affidavit that the
Colonial Court had made an order striking him off the rolls for
professional misconduct. The solicitor, although notified, did
not appear, but the court (Wright and Darling, JJ.,) considered
that the evidence of the alleged misconduct was insufficient to
warrant the granting of the order asked.

In re Humphreys (1898),1 Q.B. 520, throws light on the
construction to be placed on the new Ontario Rule 11.29, which
embodies in substance the provisions of the Imp. Stat. 23 & 24,
Viet. 127, sec. 28, That section empowers the court to make a
charging order in favour of a solicitor for the amount of his
costs on the property recovered or preserved. The English Act
does not contain the words “ through the instrumentality of the
solicitor,” which are found in Ontario Rule 1129, but they
probably ‘add nothing to the force of the rule. Tu this case
the solicitors, acting on behalf of the trustees of a bankrupt’s
estate, were instructed to take proceedings for the arrest of the
bankrupt for offences against the Debtors’ Aect, 1869, and he
was arrested in Australia, whither he had gone with the pro-
ceeds of the sale of his stock in trade.  On his arrest, a sum of
money, the proceeds of the sale, were found upon him, and was
taken possession of by the Australian police, and under a power
of attorney, prepared by the solicitors, this money was handed
over by the police and transmitted to the solicitors for the
trustee in bankruptey. The Court of Appeal (Smith, Chitty and
Collins, L.JJ.,) agreed with the Divisional Court (Wright and
Kennedy, J.J.,) m holding that the money in question was not
money recovered or preserved in any civil suit or proceeding,
and, therefore, not properly the subject of a charging order.
Further, that the power to grant such orders is diseretionary,
and that such discretion should be rarely exercised in
bankruptey proceedings.

The plaintsffs having recovered judgments for large sums
against the defendants sought to set-off such sums pro tanto
against certain costs adjudged to be paid by the plaintiffs to the
defendants, but the solicitors for the defendants asserted a lien
for their costs upon the judgment for these costs recovered by
their clients against the plaintiffs. The defendants themselves
were worthless, but there was another source from which it was
probable that the defendant’s solicitors would obtain payment
of their costs:— Held, that this was not enough: if the solicitors




T

AT

It
:

202 PRINCIPLES OF THE LAW OF COSTS.

had a certainty of being able to recover their costs from another
source the set-off could be ordered because the lien would then
be unnecessary: but it being merely a probability the set-off
could not be ordered without its operating to the prejudice of
the solicitor's lien, for, should that source fail, the lien could
not be replaced, and, therefore, under Rule 1165 the set-off
should not be ordered: Molsons Bank v. Cooper, 18 Ont. P.R. 396.

An action brought by solicitors in the plaintiff’s name was
dismissed with costs and judgment entered against the plaintitf.
The solicitors had acted without any written retainer from the
plaintiff, or any instructions from her personally, relying on
instructions received from plaintifi’s husband, which she posi-
tively denied ever having given, and also on letters written to
her, the sending of which was not strictly proved and which she
denied ever having received.

On a motion made, therefore, by the plaintiff the judgment
and all subsequent proceedings were set aside, and the solicitors
ordered to pay the plaintifi’s costs as between solicitor and elient,
and the defendant’s costs as between party and party: Seribner v.
Pareells, 20 O.R. 554.

A plaintiff who has obtained judgment in his favour which
has been affirmed on appeal to the full court is entitled to have
paid out to him the money he has paid into court as security
for costs, notwithstanding an appeal by defendant to the Supreme
Court of Canada: Hamill v. Lilley, 56 L'T'N.S. 620, and Marsh v.
Webb, 15 Ont. P. R. 64, followed; The Agricultural Ins. Co. v.
Sargent, 16 Ont. P. R. 397, distinguished; Day v. Rutledge,
12 Man. R. 309.

Where no bill of costs has been delivered by a solicitor to
his client there cannot be payment within the meaning of sec.
49 of the Solicitors’ Act, R.S.0. ch. 174, which refers to the
payment of a delivered bill. And where one of the solicitors
and their client, according to the solicitor’s evidence, together
examined the items in the solicitor's docket, which amounted to
over $1,500, and the solicitor explained that certain entries had
not been made which would amount to $300, and the client paid
the solicitors $1,500 in full settlement:— Held, that this was not
equivalent to the delivery of a bill and payment after consider-
ation: Re Pinkerton, 18 Ont. P. R. 331.

Upon the application of a mortgagor the mortgagee's solicitor
was ordered by a county judge to deliver to the applicant a copy
of the bill of costs of a sale under the power in the mortgage:
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and the bill was delivered pursuant to the order:—Held, that
although the delivery was, under sec. 45 of the Attorney’s Act,
to be regarded as for the purposes of a reference to taxation,
yet the person so obtaining the copy of the bill had not neces-
sarily the right to tax the bill; and precipe order for taxation
was set aside where at the time of making it there were two
matters in dispute, viz., whether payment as such had been made
by the mortgagees to the solicitor, and whether the mortgagees
had precluded themselves from the right to tax the hill: Re
Moffatt, a Solicitor, 12 P.R. 240.

In action brought in 1866 for the sum of $800 and interest
at twelve and a half per cent. against two brothers, S. J. D. and
W. MeD. D., being the amount of a promissory note signed by
them, one copy of the summons was served at the domicile of
S. J. D. at Three Rivers, the other defendant, W. MeD. D., then
residing in the State of New York. On the return of the writ
the respondent filed an appearance as attorney for both defend-
ants, and proceedings were suspended until 1874, when judgment
was taken, and in December 1880, upon the issue of an alias
writ of execution, the appellant having failed in an opposition
to judgment, filed a petition in disavowal of the respondent.
The disavowed attorney pleaded inter alia that he had been
authorized to appear by a letter signed S. J. D, saying: “Be so
good as to file an appearance in the case to which the enclosed
has reference,” etc., and also prescriptions, ratification and
insufficiency of the allegations of the petition of disavowal. The
petition in disavowal was dismissed:—

Held, that there was no evidence of authority given to the
respondent or of ratification by the appellant of the respondent’s
act, and therefore the petition in disavowal should be maintained:
Dawson v. Dumont, 20 S.C. 709.

To justify an order to strike a solicitor off the rolls there
must be personal misconduct ; it is not enough to show that his
partner has been guilty of fraudulent conduct from which a
constructive liability to pay money may perhaps arise. The
court is not in the habit of exercising even the lesser jurisdiction
of ordering payment in a summary manner against a solicitor
to whom personally no blame is attributable, though he may be
responsible for his partner's acts: St. Aubyn v.Smart, LR. 3
Chy. 646, distinguished ; Re McCaughey and Walsh, Solicitors,
3 O.R. 425.

In Re Douglas (1898), 1 Ch. 199, North, J., determined that
where a client. on retaining a solicitor to negotiate a loan,
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signed a document by which she charged her interest in the
property offered as security for the proposed loan, with the
payment of the solicitor's costs, that was such a taking of
security for his costs by the solicitor as amounted to a waiver
of his lien on his client’s documents in his possession for such
costs.

Compromise of Action by Client—Costs.

Where a defendant in good faith settles an action with the
plaintiff in such a way as to deprive the plaintiff’s solicitor of
his costs, such solicitor is not entitled to leave to proceed with
the action for the recovery of his costs: Rideout v. MeLeod,
6 B.C.R. 161.

This was an appeal by the defendants from an order made
by Mr. Justice Drake, whereby the defendants were ordered by
their proper officer to enter the name of the plaintiff on their
books as an applicant for admission, as a solicitor of the
Supreme Court of British Columbia as of 15th July, 1897, and
declaring him entitled to be admitted after the expiration of
six months’ residencg and compliance with the rules of the Law
Society. The plaintiff was admitted as an advocate in the
North-West Territories after a three years’ studentship as pre-
scribed there. He was afterwards and without any further
probation admitted in Manitoba, a provinee in which students
or articled clerks are required to study or serve under articles,
as the case may be, the term of five years before call or ad-
mission. Sub-sec. 4 of sec. 37 of the Legal Professions Act,
1897, British Columbia, lays down a standard of qualification
for the position of solicitor. “ With respect to residents of this
province, a studentship under a practising solicitor of five years'
duration, reducible to three years in the case of graduates of
any recognized university of the United Kingdom or Canada,
is, amongst other things, required, and with respect to solicitors
of the United Kingdom, or any of the superior courts of the
colonies, or of the provinces of Canada, who come here for ad-
mission, a probationary term of six months has to be spent.”

Then follows sub-sec. 5: * Provided, also, that any barrister
or solicitor who shall base his elaim for call or admission upon
his having been called or admitted, as the case may be, as a
barrister or solicitor in some place or province where barristers
or solicitors are called or admitted after a term of study or
articles less than five years (except in the case of a graduate of
any recognized university of Great Britain or Ireland, or the
Dominion of Canada), must, before call or admission in this
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Province, serve as a student-at-law, or under articles, for a
sufficient time to complete the full term of five years”

The defendants contended that the plaintiff came under the
provision of sub-sec. 5, and therefore, would have to serve under
articles for the further term of two years.

Held (Irving, J., dissenting), that the whole Act must be
read together, and the words “bases his claim for admission”
are not to be construed literally so as to defeat the object of the
Act, which establishes a standard of five years' service ; and that
the plaintiff’ having served only three years in the N.W.T., did
not, by his subsequent admission in Manitoba, bring - himself
outside the provisions of sub-see. 5.

Per Walkem, J.—Reading the two sub-sections together, it
seems to me that the Legislature has plainly said: “Our
standard of qualification is, amongst other things, a studentship,
in the case of residents here, of five years, reducible to three
years in the case of university graduates, and in the event of
any other Province or place having a similar standard of service,
its practitioners will be admitted without any further service;
but should its term of service be less than five years—save as
to university graduates—the full service of five years shall be
completed here.”

Appeal allowed without costs, defendant’s counsel stating
that the Society did not ask for costs, and had agreed to pay
the plaintift's costs of the appeal.

Gwillim v. Law Society of British Columbia, 34 Canada
Law Journal 328.

SOLICITOR AND CLIENT.

When a client or other person obtains an order for the
delivery and taxation of a solicitor’s bill of fees, charges and
disbursements, or a copy thereof, the bill shall be delivered
within fourteen days from the service of the order.

The bill delivered shall stand referred to the proper officer
for taxation, and on reference the solicitor shall give credit for,
and an account shall be taken of all sums of money by him
received from or on account of the client, and the solicitor shall
refund what, if anything, may appear, on such taxation, to
him to have been overpaid.

The costs of the reference shall, unless otherwise directed, be
in the discretion of the officer, subject to appeal, and shall be
taxed by him when and as allowed.
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The solicitor shall not commence or prosecute any action in
respect to the matters referred pending the reference without
leave of the court or a judge.

The amount certified to be due shall be paid forthwith after
confirmation of the certificate by filing, as in the case of a
Master’s report, by the party liable to pay the same.

Upon payment by the client or other person of what (if any-
thing) may appear to be due to the solicitor, or if nothing is
found to be due to the solicitor, the solicitor (if required) shall
deliver to the client or other person, or as he may direct, all
deeds, books, papers, and writings in the said solicitor’s posses-
sion, custody, or power, belonging to the client.

The order shall be read as if it contained the above particu-
lars and shall not set forth the same, but may contain any
variations therefrom, and any other directions which the court
or judge shall see fit to make. See Ontario Rule 1185. See
Manitoba Rule 958.

An order for reference of a solicitor’s bill for taxation shall
be presumed to contain the above clauses (a) to (e), inclusive of
Rule 1185, whether obtained on pracipe or otherwise, and by
the solicitor, client, or other person liable to pay the bills. See
Manitoba Rule 959. See Ontario Rule 1186.

The reference for taxation shall, unless otherwise ordered,
be to the proper taxing officer for the county in which the
solicitor resides. See Ontarso Rule 1187.

Where the retainer of the solicitor is not disputed,and there
are no special circumstances, an order may be obtained on
preecipe from the proper officer in the county in which the
solicitor resides.

(a) By the client, for the delivery and taxation of the
solicitor’s bill.

(b) By the client, for the taxation of a bill already delivered,
within one month from its delivery.

(¢) By the solicitor, for the taxation of a bill already
delivered, at any time after the expiration of one month from
its delivery, provided no order for its taxation has been
previously made. See Ontario Rule 118} See Manitoba
Rule 960.

When a person, other than the client, applies for taxation of
a bill delivered, or for the delivery of a copy thereof for the
purpose of taxation, and it appears that, by reason of the con-
duct of the client, the applicant is precluded from taxing the
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L in same, but is nevertheless entitled to an account from the
out client, it shall not be necessary for the applicant to bring an
action for an account, but the court or judge may, in a summary
or manner, refer a bill already delivered, or order delivery of a
™ copy of the bill, and refer the same for taxation as between the
applicant and the client, and may add such parties not already
o notified as may be necessary.
(li,. The provisions of Rule 1185, so far as they are applicable,
wall shall apply to such taxation. See Ontario Rule 1188.
all R.S.0. ch. 247 makes the following provisions as to costs:—
es-
Solicitors to Deliver their Bill One Month Before Bringing
cu- Action for Costs.
\Ill;.“ No action shall be brought for the recovery of fees, charges
Nae or disbursements for business done by a solicitor as such until
one month after a bill thereof, subseribed with the proper hand
all of HllC)'I solicitor, cx.n'cutm'. u(hnu_n.qtrulm', or assignee (or, in tl!e,
of case of a partnership, by one of the partners, either with his
ks own name, or with the name and style of such partnership), has
e been delivered to the party to be cln.u'g(-d (hfrrvwnh, or sent by
the post to, or left with him at, his counting-house, office of
business, dwelling-house or last known place of abode, or has
ed, been enclosed in or accompanied by a letter subscribed in like
he manner, referring to such bill.
re Court or Judge may Order Bill to be Referved on Application
‘l’” of Either Party.
3 In case no application is made within the month then the
he court or judge upon the application of either party may order a
reference with such directions and conditions as he may deem
" proper, aud may upon such terms as may be thought just restrain
' any action for such demand pending the reference.
ly No Reference to be Made on Application of Party Chargeable
:':: After Verdict or After Twelve Months from Delivery of Bill. !
ba No such reference shall be directed upon an application made !
by the party chargeable with such bill after a verdict or judg- i
of ment has been obtained, or after twelve months from the time
he such bill was delivered, sent or left as aforesaid, except under
n- special circumstances, to be proved to the satisfaction of the
he

court or judge to whom the application for the reference is made
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If Either Party Does Not Attend Officer may Tax Bill Exr
Parte.

In case either party toa reference, having due notice, refuses
or neglects to attend the taxation, the officer to whom the
reference is made may tax the bill ex parte.

Order to Direct Officer to Tax Costs of Reference and to Cevtify
What he Finds Due on Taxation.

Fvery order for reference shall direct the officer to whom the
reference is made, to certify what, upon the reference, he finds
to be due to or from the party in respect of such bill.

Officer may Make Special Certificate Costs, on Taxation in
Such Case.

The costs of the reference shall be in the discretion of the
court or judge or of the taxing officer, subject to appeal, but such
officer may certify specially any circumstances relating to the
bill or taxation, and the court or judge may thereupon make
such order as may be deemed right respecting the payment of
the costs of the taxatjon.

When Special Directions Relative to Costs of Reference May be
Given.

In case the reference is made when the same is not authorized
except under special circumstances, as hereinbefore provided,
the court or judge in making the same may give any special
directions relative to the costs of the reference.

Where no Bill Delivered Couwrt or Judge may Order Delivery
of Bill and Any Papers.

Where no bill has been delivered, sent or left as aforesaid,
and where the bill if delivered, sent or left, might have been
referred as aforesaid, any such court or judge may order the
delivery of a bill, and may also order the delivery of deeds or
papers in the possession, custody or power of the solicitor, his
assignee or representative, in the same manner as has heretofore
been done in cases where any such business had been transacted
in the court in which such order was made.

Not Necessary in First Instance in Action on Bill to Prove
Contents of Bill Delivered.

In proving a compliance with this Act it shall not be neces-

sary in the first instance to prove the contents of the bill

delivered, sent or left, but it shall be sufficient to prove that a
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SOLICITOR AND CLIENT, 209

bill of fees, charges or disbursements subseribed in the manner
aforesaid, or enclosed in or accompanied by such letter as afore-
said, was delivered, sent left in manner aforesaid; but the
other party may show that the bill so delivered, sent or left, was
not such a bill as constituted a bona fide compliance with this
Act.

.,ur/yv' may Allow Actions 'I'u:' Costs Within the Month 4'.]’
I)rf/nll'hlm' ]‘A'lllll Ontario .lpln'r'/wm/ml.

A judge of the High Court or County Court judge, on proof
to his satisfaction that there is a probable cause for believing
that the party chargeable is about to quit Ontario, may author-
ize a solicitor to commence an action for the recovery of his fees,
charges or disbursements against the party chargeable therewith,

although one month has not expired since the delivery of a bill
as aforesaid.

Where a Party not Being the Principal Pays a Bill of Costs a
Taxation May be Allowed.

Where any person not being chargeable as the principal
party is liable to pay, or had paid, any bill either to the solicitor,
his assignee or representative, or to the principal party entitled
thereto, the person so paying his assignee, or representative,
may make the like application for a reference thereof to taxation
as the party chargeable therewith might himself have made, and

in like manner as if the application had been made by the party
so chargeable.

What Special Circumstances May be Considered in Such Case.

In case such application is made when, under the provisions
hereinbefore contained, a reference is not authorized to be made
except under special circumstances, the court or judge to whom
the application is made may take into consideration any ad-
ditional special circumstances, applicable to the person making
it, although such circumstances might not be applicable to the
party chargeable with the bill, if he was the party making the
application.

Court or Judge May Ovder the Delivery of a Copy of the Bill.

For the purpose of such reference upon the application of &
person not being the party chargeable, or of a party interested as
aforesaid, the court or judge may order the solicitor, his assignee
or representative, to deliver to the party making the application
a copy of the bill upon payment of the costs of the copy.
cosTs—14
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210 PRINCIPLES OF THE LAW OF COSTS.

When a Bill May be Re-taxed.

No bill previously taxed shall be again referred, unless
under the special circumstances of the case the court or judge
to whom the application is made thinks fit to direct a re-
taxation thereof.

Payment Not to Preclude Taxation if Apglied for Within o
Year.

The payment of any such bill as aforesaid shall in no case
preclude the court or judge to whom application is made from
referring such bill for taxation if the application is made
within twelve months after payment, and if the special cir-
cumstances of the case in the opinion of the court or judge
appear to require the same upon such terms and subject to such
directions as to the court or judge seem right.

A Taring Officer May Require the Assistance of the Officer of
Any Other Cowrt.

In all cases in which a bill is referred to be taxed the officer
to whom the referénce is made may request the proper officer of
any other court to assist him in taxing any part of such bill,
and the officer so requested shall thereupon tax the same, and
shall have the same powers and may receive the same fees in
respect thereof, as upon a reference to him by the court, of
which he is an officer, and he shall return the bill with his
opinion thereon to the officer who so requests him to tax the
same.

How Applications Against Solicitors to be Entitled.

All applications made to refer any bill to be taxed, or for
the delivery of a bill, or for the delivering up of deeds, docu-
ments and papers, shall be made in the matter of (the solicitor),
and upon the taxation of any such bill the certificate of the
officer by whom the bill is taxed shall, unless set aside or
altered by order of a judge, or by decree or order of court be final
and conclusive as to the amount certified to be due and directed
to be paid, may be enforced according to the practice of the
court in which the reference has been made.

In Cousineaw v. London Insurance Co., 12 P.R. 512, 24
Canada Law Journal 409, Armour, C.J., gives his opinion as to
what solicitor and client costs include, as follows :—

“The costs in an action as between solicitor and client
include in my opinion such costs as a solicitor can tax against
the resisting client under the general retainer, only to prosecute
or defend the action.”
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SOLICITOR AND CLIENT. 211

The remarks of Bagley, L.J., in Blyth v. Franshawe, 10
Q.B.D. 207, are instructive in this direction:

“1 take it to be the general rule of law and an important
rule that is to be observed in all cases, that if an unusual
expense is about to be incurred in the course of an action, it is
the duty of a solicitor to inform his client fully of it and not to
be satistied simply by taking his authority to cur the ad-
ditional expense, but to point out to him that such expense
will or may not be allowed on taxation between party and
party, whatever may be the result of the trial : Affirmed in Re
Broad and Broad, 15 Q.B.D.

In taxation of a solicitor’s bill against a client for business
done for which the tariff makes provisions, the taxing officer
has no power to allow larger fees than the tarift’ specifies;
where the business is done by a solicitor for which the tariff
makes no provisions, the taxing officer in allowing compensa-
tion for the work done must be guided by the general custom,
where such a custom or practice exists; otherwise, he must
estimate the value of the services rendered upon a quantum
merwit: In re Richardson, 3 Chy. Ch. C.B. 149 ; Re Totten,
8 P.R. 385.

Under Ontario Rule 118}, even though a client has paid a
lump sum in settlement of a solicitor’s charges against him, he
is entitled to a copy of the bill of costs, and he can obtain an
order on pracipe from the proper officer for the delivery of the
bill of costs.

As to the meaning of the phrases, “ costs as between solicitor
and client” and “costs between solicitor and client,” see
Cousineaw v. City of London Fire Ins. Co., 12 P.R. 512;
Heaslip v. Heaslip, 14 P.R. 21.

Where a party has agreed to pay a retaining fee, it cannot
be allowed on a taxation as between solicitor and client: McKee
v. Humlin, 16 P.R. 207. If the retaining fee has been actually
paid, it was held to be taxable as between solicitor and client in
Ford v. Mason, 16 P.R. 25.

Where more than one-sixth is taxed off a solicitor’s bill of
costs, the solicitor must pay the costs of taxation: Yea v. Freve,
14 Ves. 154,

An order was made for the taxation of four several bills of a
solicitor for various businessdone for the same party. Onthe taxa-
tion, more than one-sixth was taxed off the gross amount of the
four bills, but not off the amount of every one of the bills:—
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Held, that as all the bills were incurred by the same person in
the same right, there was no need for a separate order of
taxation for each bill, and that as more than one-sixth was
taken off’ from the whole amount the solicitor must pay the
costs of taxation: Ex p. Barrett, 1 Mont. & A. 447.

'T'he costs of 'taxation depend on whether one-sixth is taken
off the bill of costs; to determine this, a distinction is to be
made between strictly professional charges and disbursements
and independent cash payments. Those payments only which
are made in pursuance of the professional duty undertaken by
the solicitor and which he is bound to perform, or which are
sanctioned as professional payments by the general and estab-
lished custom and practice of the profession, ought to be entered
and allowed as professional disbursements in the bill of costs;
other disbursements ought to be included in a separate cash
account : Re Remnant, 11 Beav. 603.

A candidate at a general election for members of Parliament
employed a firm of solicitors as their election agents. It was
held that the employment was professional, and that their bill
of costs was subject to taxation: Re Osborne, 6 W.R. 401.

To entitle a client to an order for taxation of his solicitor’s
bill of costs, after the expiration of twelve months from its
delivery, he must show either pressure or gross over-charge
amounting to what a Court of Equity designated as fraud: Re
Strother, 26 LT. Ch. 695,83 K. & J. 518; Re Hook, 10 W.R.
116 ; Re Walker, 10 P.R. 400 ; Re Butterfield, 14 P.R. 149.

Where a bill of costs has been paid by the client, it is primd
facie evidence of its correctness, and the client is bound to prove
special circumstances to authorize its taxation. Such special
circumstances are usually pressure, as where an immediate
payment is required at a time when it would be very incon-
venient to the party paying that any delay should occur in the
completion of the business, or error or over-charge in the bill :
Re Harding v. Bear, 250, 16 LJ.N.S. 288; Re Barrow, 2
W.R. 109; Re Foster, 29 L.J. 625.

Where a solicitor puts in a fraudulent defence for his client
without his client’s knowledge, the client is not bound by the
act of his solicitor : Williams v. Preston, 47 L.T. 265.

A solicitor has no implied authority to pledge his client’s
credit to counsel by an express promise to pay his fees so as to
enable the counsel to sue the elient: Mostyn v. Mostyn, 39 L.J.
Ch. 780.
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SOLICITOR AND CLIENT. 213

Where a solicitor has been retained for the prosecution of a
suit, and he has by erassa negligentia in the conduct of the suit
caused the suit to be lost, he cannot recover any portion of his
bill : Stokes v. Trumper, 3 W.R. 140.

In Cook v. Broomhead, 16 Ves. 133, a solicitor was ordered
to pay all the costs occasioned by, his refusing to appear for
defendant at the hearing pursuant to his undertaking.

A solicitor will be ordered to pay the cost of an application
rendered necessary by his own delay and mistake : White v.
Hillacre, 33 Y. & Coll. 278.

An agreement by a client to pay costs means an agreement
to pay taxed costs. A solicitor’s bill can be taxed though no
part of the business was transacted in any court of law, but
such business must be connected with the profession of a
solicitor. It must be business in which the solicitor was
employed because he was a solicitor, or in which he would not
have been employed if he had not been a solicitor: Allen v.
A[’Il'l’,(]!]l', 13 L.J.N.S. 155.

On the taxation of a solicitor and client bill, where the
taxing officer has allowed certain items to be added to the bill
after it is brought in to him for taxation, the amounts of the
items added should not be taken into account in deciding as to
whether one-sixth has been struck off or not.

Where an account is settled and defendant agrees to pay
costs as between solicitor and client, this means costs as between
solicitor and client to be paid by the other party ; for example, he
would not be allowed for costs of services of writ of summons
served by a party other than the sheriff.

The taxing officer, on a solicitor and client taxation, has no
power to grant more than two counsel fees at the trial, and
cannot exceed the amount preseribed by the tariff, namely, $40
and $20, without a judge's order. (/n Ontario.)

If the solicitor, attempting to tax a larger fee than pre-
seribed by the tariff without a judge'’s order, is able to establish
an agreement between himself and his client to a larger sum,
this will give the taxing officer jurisdietion. This applies only
where the solicitor or his partners are counsel.

Where the solicitor, on the authority of the client, engages
outside counsel, the solicitor should be allowed the amount
actually paid to the outside counsel as a disbursement. ¢

In a solicitor and elient taxation, where the length of the
bill of costs rendered would, in the judgment of the taxing
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officer, render a copy necessary, he can exercise his discretion
and allow on the taxation a copy of the bill.

Where a solicitor and elient bill is referred to a taxing
officer to be taxed, the officer has no right to add to the bill.
This can only be done by a judge’s order. = Where a solicitor,
when his bill of costs is rendered, or at any time before the
client makes an application to have same taxed, notifies his
client that he will accept a stated amount in full and that he
will only accept that amount even if the bill is taxed at more
than the amount demanded, the client in order to obtain the
costs of taxation must have one-sixth of the amount of the bhill
as reduced taxed off, otherwise he will be obliged to pay to his
solicitor the costs of the taxation.

When the solicitor in rendering his bill of costs, offers to
accept a certain definite sum without prejudice and the bill is
afterwards taxed at the instance of the client, an offer of this
kind would not protect the solicitor against the costs of taxation
in the event of one-sixth of the original amount of the bill
being struck off. « An offer of this kind must be an absolute
offer to accept a definite sum, whether more or less was allowed
by the taxing officer.

In Re Crothers, 15 P.R. 92, it was held that the certificate
of a taxing officer upon a reference to tax a solicitor’s hill of
costs at the instance of the client is a report, and that under the
rules of practice an appeal from the taxation should be to a
judge in court.

Where the bill of costs is taxed at the instance of the
solicitor, see Ford v. Masson, 16 P.R. 25, and Knickerbocker (o,
v. Ratz, 16 P.R. 161.

There cannot be payment within the meaning of sec. 49
R.8.0. ch. 174, The Solicitor’s Act, where no bill of costs has
been delivered. This section refers to a delivered bill of costs:
Re Pinkerton and Cooke, 18 P.R. 331.

A solicitor in Ontario who practises in the Exchequer Court
of Canada must comply with the provisions of the Ontario
Solicitor's Act: O'Connor v. Gemmill, 26 Ontario A.R. 27.

STATUTE OF FRAUDS.

The statute of frauds is a meritorious defence, and a defend-
ant who succeeds upon a plea of the statute of frauds, cannot be
deprived of his costs of defence: Dyas v. Stafford, 9 L.R. Ir. 530.
See Costs, and cases cited therunder.
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STAY OF PROCEEDINGS.
STAY OF PROCEEDINGS.

The plaintiff’ at a trial in the High Court obtained a judg-
ment for damages and costs. On appeal by the defendant to the
Court of Appeal the appeal was dismissed with costs. The
defendant then appealed to the Supreme Court of Canada, and
gave the security required by sec. 46 of the Supreme and
Exchequer Courts Act, but no other security. The plaintiff’
thereupon made an application for an order of payment out of
court to them for the sum of $200, paid into court by the
defendants as security for the costs of their appeal to the Court
of Appeal.

It was held that proceedings to enforce the plaintiff’s High
Court judgment was not stayed, and that the court was not
bound to pay out to the plaintiff’ the sum paid in by the
defendants ; the judgment of the Court of Appeal being stayed
pending the result of the appeal to the Supreme Court, as the
Supreme Court might reverse the judgment, and for that reason
the money should not be paid to the plaintiff unless the plain-
tiff’s solicitor would undertake to repay the money in the event
of the Supreme Court reversing the judgment at the Court of
Appeal : Rombough v. Balch, 19 P.R. 123.  See also Clemons v.
St. Andrews, 11 M.R. 245 ; Cobbett v. Warner, LR. 2 Q.B. 108.

The court has power to stay proceedings for non-payment
of costs where the action is vexatious or vexatiously conducted:
Graham v. Sutton, 77 L'T. 35.

“No order as to the costs.” Where the court makes “no order
as to the costs” in an action between a trustee and his cestui
que trust the trustee cannot lawfully retain his costs out of the
trusts estate : Re Hodgkinson, 72 LT. 617.

STENOGRAPHER'S FEES.

Where an action is entered and the stenographer’s fee paid,
but the action is not tried at that sitting but adjourned to
another sitting, it is not necessary to pay the stenographer's
fee again ; however, if the record is withdrawn, the fee must be
paid again.

When an action is referred, the cost of brief copies of the
transeripts of shorthand writers’ notes of each day’s proceedings
in the reference, made for the use of counsel, will not, in the
absence of any order and the agreement between the parties, be
allowed on taxation: Wells v. Mitcham and Wimbledon District
Gas Light Co., 4 Eq. D. 1; 48 L.J,, Ex. 75; 39 L.T. 667; 27
W.R. 112.
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In Orr Ewing & Co. v. Johuston & Co., 13 (C.A.) Ch. D. 434,
during the course of the argument the defendants’' counsel
referred to the printed shorthand notes of the evidence before
Mr. Justice Fry. These notes had been taken by the plaintiffs,
who had furnished a copy to the defendants, but they had been
printed by the defendants at their own expense. The plaintifts
had obtained a copy of the judge’s notes of the evidence, and
had them printed, and they now objected to the evidence being
read from the printed shorthand notes, of which they said they
had received no copy. The court directed the defendants to
give the plaintiffs copies of the printed shorthand notes on their
paying a reasonable price for them: and ordered the evidence
to be read from the judge’s notes, which might be supplemented,
if required, by reference to the shorthand notes. On the appeal
being dismissed with costs counsel for the plaintiffs asked for
the costs of printing the judge's notes of the evidence, which
were allowed. .

(James, L. J,, said (13 Ch. D. 465): Yes. With respect to
the costs of the copies of the printed shorthand notes furnished
by the defendants to the plaintiffs, they will have to be returned
to the plaintiffs as part of the costs of the appeal).

Stenographers’ fees are fixed by Order in Council as follows:

Single copies 5c. per folio.
For copies for appellant 6e. per folio of evidence.
Additional copies for appellant or respondent, per folio1}e.
0 In cases not otherwise provided for the taxing officer may
allow a reasonable sum for the expense of a shorthand writer
on the certificate of the judge before whom the examination of
any witness or witnesses in any such cause, matter or other {
proceedings takes place. See Ontario Rule 11}3.  See
TAXATION.

STOP ORDERS.

Any person claiming to be interested or to have a lien or
charge upon or an assignment of any money, stock or seeurity
in court, or invested in the name of the accountant or other
§ officer of the court, or any portion thereof, or claiming to have
& 3 the same applied towards the satisfaction of any judgment or
i execution against the person to whose eredit such money, stocks
or securities stand, or for whose benefit the same are held by
i the said accountant or other officer, may, upon an affidavit

B A e e

-

verifying his claim, apply to the court or a judge ex parte for
an order directing that such moneys, stocks or securities shall
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SUPREME COURT. 217

not be paid out or dealt with except upon notice to him. The
person obtaining any such order may be ordered to pay any
costs, charges and expenses occasioned thereby to any person
interested in the money, stock or securities to which such order
relates : Ontario Judicature Act, sec. 82. The applicant for a
stop order is liable to be ordered to pay the costs of parties
unnecessarily notified. The costs of obtaining the order are
not granted as of course: Glazbrook v. Gillatt, 6 Beav. 611 ;
Hoole v. Roberts, 12 Jur. 108.

SUPREME COURT.

The plaintiff at a trial in the High Court obtained a judg-
ment for damages and costs. On appeal by the defendants to the
Court of Appeal, the appeal was dismissed with costs. The
defendants then appealed to the Supreme Court of Canada and
gave the security required by sec. 46 of Supreme and Exchequer
Courts Act, but no other security. The plaintiff thereupon
made an application for payment out of court to them of the
sum of $200 paid into court by the defendants as security for
the costs of their appeal to the Court of Appeal.

It was held that proceedings to enforce the plaintiffs’ High
Court judgment was not stayed and that the court was not
bound to pay out to the plaintiff by the defendants, the judg-
ment of the Court of Appeal being stayed pending the result
of the appeal to the Supreme Court as the Supreme might
reverse the judgment and for that reason the money should not
be paid to the plaintifft unless the plaintiff’s solicitors would
undertake to repay the money in the event of the Supreme
Court reversing the judgment of the Court of Appeal: Rombough
v. Balch, 19 P.R. 123.

Even though there may be jurisdiction to entertain an appeal
in order to avoid expense, the Supreme Court of Canada will,
when possible, quash an appeal involving a question of costs
only : Sehlomann v. Dowker, 30 Can. SC.R. 323. See Costs,
and cases cited thereunder. See APPEAL AND TAXATION.

TAXATION.
Where costs are ordered to be paid a taxing officer may tax
the same, without an express reference to him for that purpose.
Ontario Rule 1157. Manitoba Rule 943 is same as the Ontario

Rule, but provides for a certificate of taxation in addition.
See notes to Ontario Rule 116}, post.
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218 PRINCIPLES OF THE LAW OF COSTS,

No bill of costs, where the amount exceeds $30, is to be
taxed by the registrars, the Master in Ordinary, the Master in
Chambers or Clerk in Chambers, but every bill exceeding that
sum is in Toronto to be taxed by one of the taxing officers, not-
withstanding anything to the contrary contained in the order
for taxation. Ontario Rule 1158, 'This rule does not limit the
jurisdiction of local taxing officers and only applies to ‘costs
which must be taxed in Toronto.

Where a notice of taxation is necessary one day’s notice
shall be sufficient if a copy of the bill of costs and affidavit of
disbursements is served therewith. Ontario Rule 1159; Mani-
toba Rule 944.

Notice of taxation shall not be necessary where the defen-
dant has not appeared in person, or by his solicitor or guardian.
Ontario Rule 1160 ; Manitoba Rule 9}5.

The taxing officer may direct what parties are to attend
before him on the taxation of costs to be borne by a fund or
estate, and disallow the costs of any person whose attendance
he considers unnecessary in consequence of the interest of the
party in the fund or estate being small or remote or sufficiently
protected by other parties interested. Ontario Rule 1161
Manitoba Rule 946. See SEVERING DEFENCES ; also Connolly
v. Hill, 7T P.R. 441, where one of the defendants was charged
with fraud, it was held that the other defendants were justified
in severing.

Where two or more defendants defended by different
solicitors under circumstances entitling them to put one set
of costs the taxing officer shall allow but one set of costs; and
if two or more defendants defending by the same solicitor
separate unnecessarily in their defence, or otherwise, the taxing
officer shall allow but one defence and set of costs. Ontario
Rule 1162. See SEVERING DEFENCES ; also Connolly v. Hill,
7 P.R. 441, cited above.

Where any party entitled to costs refuses or neglects to
bring in his bill of costs for taxation, or to procure the same to
be taxed and thercby prejudices any other party, the taxing
officer shall certify the costs of the other party, and certify
such refusal or neglect, or may allow such party refusing or
neglecting a nominal or other sum for such costs so as to pre-
vent any other party being prejudiced by such refusal or
neglect. Ontario Rule 1163. Manitoba Rule 947.
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Where a party entitled to receive costs is liable to pay costs
to any other party, the taxing officer may tax the costs such
party is liable to pay, and may adjust the same by way of
deduction or set-off, or may delay the allowance of the costs
such party is entitled to receive, until he has paid or tendered
the costs he is liable to pay ; or the officer may allow or certify
the costs to be paid, and the same may be recovered by the
party entitled thereto in the same manner as costs ordered to
be paid may be recovered.  Ontario Rule 1164.  Manitoba
Rule 948. Under this rule the taxing officer has only power
to set-off costs incurred in the same action, and has no power
to set-off costs incurred in different actions: Hassell v. Stanley
(1896), 1 Ch. 607. See also Link v. Bush, 13 P.R. 425 ; Ham-
mond v. Keachie, 17T P.R. 565; Young v. Hobson, 8 P.R. 253,
Summerfeldt v. Johnston, 17 P.R. 6 ; Fouchier v. St. Lowis, 13
P.R. 318; Wright v. Calvert, 3¢ Canada Law Journal 355. In
the latter case it was held that a set-off authorized by this rule
may be made irrespective of the solicitor’s lien for costs.

When costs are given to any party they shall be such as are
providud for by the scale of costs now in force in that behalf,
and shall be taxed according to such scale by the taxing
authority. (1894, ch. 13, sec. 1.) Nova Scotia Rule 21.

A set-off of damages or costs between parties shall not be
allowed to the prejudice of the solicitor’s lien for costs in the
particular action in which the set-off' is sought; but interlocu-
tory costs in the same action awarded to the adverse party may
be deducted. Ontario Rule 1165. Manitoba Rule 949. See
cases cited under Ontario Rule 116}, ante.

Costs may be taxed on an award, although the time for
appealing from or moving against the award has not elapsed.
(Con. Rule 1206) Ontario Rule 1166. See ARBITRATION. See
also Beaty v. Toronto, 13 P.R. 316; Ex Re Preston, 16 P.R.
318, also R.S.0. ¢h. 62.

All bills of costs or disbursements in actions for the admni-
stration or partition, or for the foreclosure, redemption or sale
of mortgaged premises, and all other bills in other actions where
the amount is to be paid out of an estate, or out of a fund in
court, or in which any infant, lunatic, or person of unsound
mind is interested (or which is to be paid out of any estate in
which the infant, lunatic, or person of unsound mind is
interested) shall be revised by one of the taxing officers at
Toronto, before the amount thereof is inserted in any certifi-
cate, report, judgment or order. Ontario Rule 1167. Manitoba
Rule 950. See REVISION OF TAXATION.
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In any case no sum is to be inserted in the report of a local
Master or other officer as taxed and allowed for costs, until
such revision by a taxing officer ; but in case of urgency a writ
of execution may be issued to levy debt or costs, or both, upon
the order of a judge, subject to the future revision by the tax-
ing officer. Ontario Rule 1168. Manitoba Rule 95.3.

Pending a revision, judgment may be entered and execution
issued, unless the court or judge otherwise orders; and in case
of an execution being so issued, if the amount taxed is reduced
on revision, the party entitled to the costs shall forthwith give
notice to the sherift or other officer in whose hands the execu-
tion had been placed; and the amount struck off on the
revision shall be dedueted from the amount endorsed on the
execution. Ontario Rule 1169, Manitoba Rule 95).

A local Master or other local officer shall forthwith after
taxing any such bill of costs, transmit the same by mail to
Toronto, addressed to the proper taxing officer, and he shall
allow in the bill the postage for the transmission and return of
the bill, and shall pay the same, and shall allow in the bill the
sum of one dollar as a fee for the revision of the bill by the
taxing officer at Toronto, and a law stamp for that sum with
postage stamps for the postage, shall be paid at the time of
taxation by the party procuring the bill to be taxed ; and the
local master or other officer shall transmit with the bill to the
taxing officer at Toronto the law stamp and the necessary
stamps for postage on the return of the bill. Ontaric Rule
1170. See REVISION OF TAXATION, and cases cited thereunder.

The taxing officer at Toronto, upon receiving the bill of
costs, shall examine the same, and mark in the margin such
sums as appear to him to have been improperly allowed, or to
be questionable ; and he shall revise the taxation either ex parte
or upon notice to the Toronto agent of the solicitor whose bill
is in question, as he may see fit; and he shall notify such agent
(if any) in all cases where the taxation is not clearly erroneous,
or where the amount in question is so large as in the judgment
of the taxing officer to make such notification proper. The
notification may be by appointment mailed to the address of
the agent (if any). If upon the revision the sums disallowed
amount to one-twentieth of the amount allowed upon taxation,
the taxing officer shall add to the amount taxed off the amount
of postage, and the sum of one dollar aforesaid, and shall there-
upon re-transmit the bill, so revised, to the local Master or other
officer. Ontario Rule 1171. See REVISION OF TAXATION, and
see post.
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Mileage shall not be taxed or allowed for the service of any
writ, paper or proceedings, without an affidavit stating the sum
actually disbursed and paid for such mileage, and the name of
the person to whom such payment has been made: and except
in cases provided for, the mileage or service of writs of sum-
mons unless served and sworn to have been served by the
sheriff, his deputy or bailiff, being a literate person (or by a
coroner when the sheriff'is a party to the action), nor unless a
return of the sheriff or coroner (as the case may be) is endorsed
thereon. Ontario Rule 1172.  Manitoba Rule 955. See
MiLEAGE and WITNESSES, and cases cited thereunder.

(1) An affidavit of disbursements shall be made by the
solicitor in the cause or matter, or some clerk having the
management therecf, or by the client.

(2) The affidavit shall set forth the sums paid to the
counsel, naming them, and for what service, the names of
witnesses, their places of abode, the places at which they are
subpenaed, and the distance which each such witness was
necessarily obliged to travel in order to attend the trial, and
the sums paid to them, and shall state that all such witnesses
were necessary and material for the client in the cause or
matter, that they did attend, and that they did not attend as
witnesses in any other cause (or otherwise, as the case may be),
and the number of days that each witness was necessarily
absent from home in order to attend such trial. If a solicitor
attends as a witness, it shall be stated whether or not he
attended at the place of trial as solicitor or witness in any other
cause, and whether or not he had any other business there.
The day on which the trial took place shall be stated. Ontario
Rule 1173; Manitoba Rule 956. See WITNESSES, and cases
cited thereunder. See DISBURSEMENTS.

The necessity for maps or plans used at the trial, the sum
paid for them, and that they were prepared or procured with a
view to the trial of the cause, shall be shown by an affidavit of
disbursements. Ontario Rule 117} ; Manitoba Rule 956. See
Maps AND PrLANs and cases cited thereunder. See also
Pilgrim v. Southampton, 8 C.B. 25; Batley v. Kynoch, L.R.
19 Eq. 90; McGannon v. Clarke, 9 P.R. 555.

Where the costs are to be paid or borne by another party no
costs are to be allowed which do not appear to the taxing officer
to have been necessary or proper for the attainment of justice
or defending the rights of the party. Ontario Rule 1175, See
UNNECESSARY Costs.  See also Re MceMillan, Canada Law
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Journal 285 ; Torrance v. Torrance, 18 Canada Law Journal
223 ; Re Allenby, 14 P.R. 235; Warnéer v. Mosses, 17 Canada
Law Journal 479; Edwards v. Pearson, 20 Canada Law
Journal 93 ; Carlisle v. Roblen, 16 P.R. 328,

(1) Between party and party the taxing officer shall not
allow the costs of proceedings

(a) Unnecessarily taken.

(b) Not caleulated to advance the interests of the party on
whose behalf the same were taken.

(¢) Incurred through over-caution, negligence or mistake,
unless he is of the opinion that such proceedings were taken by
the solicitor because, in his judgment, reasonably exercised,
they were conducive to the interests of his client.

(2) Between solicitor and client the taxing officer may
allow the costs of proceedings taken as mentioned in the above
clauses («) and (¢) of this Rule, where he is of the opinion that
such proceedings are taken by the solicitor because, in his
judgment, reasonably exercised, they were conducive to the
interests of his client,and may allow the costs of proceedings taken
as mentioned in clause (b) where the same were taken by the
desire of the client after being informed by his solicitor that
the same were unnecessary and not calculated to advance the
interests of the client. Ontario Rule 1176. See UNNECESSARY
Cosrs, and see also Pringle v. McDonald, 7 P.R. 152; Re
Robertson, Robertson v. Robertson, 24 Gr.. 555; Logan v.
Kirk, 14 P.R. 130; Re O Donohoe, 12 P.R. 612; Baldivin v.
Quinn, 16 P.R. 248.

Where the costs are to be taxed between party and party,
the taxing officer may allow the like costs as are taxable where
costs are directed to be taxed as bevtween solicitor and client, in
respect of the following matters :—

1. Advising with the counsel on the pleadings, evidence and
other proceedings.

2. Procuring counsel to settle such pleadings and petitions
as may appear to have been proper to be settled by counsel.

3. Procuring and attending consultation of counsel.

4. The amendment of pleadings.

5. On proceedings in the Master’s office.

6. Supplying counsel with copies of or extracts from neces-
sary documents. (Con. Rule 1216); Ontario Rule 1177 ;
Manitoba Rule 957. See SoricitoR AND CLIENT, SOLICITOR
AND TAXATION, and cases cited thereunder.
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Costs shall be allowed and taxed according to the table of
costs set forth in the tariff appended to these Rules, and no
other fees, costs or charges than are therein set forth shall be
allowed in respect of the matters thereby provided for.
Ontario Rule 1178.

The fees and disbursements, payable in stamps or otherwise
upon proceedings in the High Court and Court of Appeal, and
in the County Court shall henceforward be to those enumerated
in the Tariff B. appended to these Rules.  Ontario Rule 1179.

Where a seal is under section 154 of the Judicature Act,
1895, impressed on any document which before the passing of
the Ontario Judicature Act, 1881, did not require to be sealed,
the fee of fifty cents mentioned in the section 183 of the
Judicature Act, 1895, shall not be payable on such document.

British Columbia Rules in Reference to the Taxation of Costs
ete,

Costs may be taxed on an award notwithstanding the time
for appeal from, or moving against, the award has not elapsed.
(990).

One day’s notice of taxing costs, together, with a copy of the
bill of cost and affidavit of increase (if any), shall be given by
the solicitor of the party whose costs are to be taxed to the
other party or his solicitor in all eases where a notice to tax is
necessary. (997).

Notice of taxing costs shall not be necessary in any case

where the defendant has not appeared in person, or by his
solicitor or guardian. (992).

The following general regulations shall apply to all proceed-
ings and all taxation in the Supreme Court: (1002).

As to drawing any pleading or other document, the fees
allowed shall include any copy made for the use of the solicitor,
agent, or client, or for counsel to settle.

The allowances for instructions and drawing an affidavit in
answer to interrogatories and other special affidavits, and
attending the deponent to be sworn, include all attendance on
the deponent to settle and read over.

As to delivery of pleadings, services, and notices, the fees
are not to be allowed when the same solicitor is for both parties,

unless it be necessary for the purpose of making an affidavit of
service.
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When the same solicitor is employed for two or more defen-
dants, and separate pleadings are delivered, or other proceedings
had by two or more of such defendants separately, the taxing
officer shall consider in the taxation of such solicitor’s bill of
costs, either between party and party, or between solicitor and
client, whether such separate pleadings or other proceedings
were necessary or'proper, and if he is of opinion that any part
of the costs occasioned thereby has been unnecessarily or
improperly incurred, the same shall be disallowed.

As to attendance at the judge’s court, whether by reason of
the non-attendance of any party (unless it be considered
expedient to proceed ex parte), or whether by the neglect of any
party in not being prepared with any proper evidence, account,or
other proceeding, the attendance is adjourned without any use-
ful progress being made, the judge may order such an amount
of costs (if any) as he shall think reasonable to be paid to the
party attending by the party so absent or neglectful, or by his
solicitor personally ; and the party so absent or neglectful is not
to be allowed any other fee as against any other party, or any
estate or fund in which any other party is interested.

A folio is to comprise one hundred words, every figure com-
prised in a column or authorized to be used to be counted as one
word. ’

As to the inspection of documents under Order XXXI., Rule
15, no allowance is to be made for any notice or inspection
unless it is shown to the satisfaction of the taxing officer that
there were good and sufficient reasons for giving such notice
and making such inspeetion. :

The court or judge may, at the hearing of any cause or
matter upon any application or proceeding in any cause or
matter in court or chambers, and whether it is objected to or
not, direct the costs of any indorsement on a writ of summons,
pleadings, summons, affidavit, evidence, notice requiring a state-
ment of claim, notice to produce, admit, or cross-examine
witnesses, account, statement procuring discovery by interroga-
tories or order, applications for time, bills of costs, service of
notice of motion or summons, or other proceeding, or any part
thereof, which is improper, vexatious, unnecessary, or contains
vexatious or unnecessary matter, or is of unnecessary length, or
caused by misconduct or negligence, to be disallowed, or may
direct the taxing officer to look into the same and to disallow
the costs thereof, or of such part thereof as he shall find to be
improper, unnecessary, vexations, or to contain unnecessary
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TAXATION, 225
matter, or to be of unnecessary length, or caused by misconduct
or negligence ; and in such case the party whose costs are so
disallowed shall pay the costs occasioned thereby to the other
parties ; and in any case where such question shall not have been
raised before and dealt with by the court or judge, it shall be the
duty of the taxing officer to look into the same (and, as to evi-
dence, although the same may be entered as read in any decrees
or order) for the purpose aforesaid, and thereupon the same con-

sequences shall ensue as if he had been specially directed to
do so.

In any case in which, under the last proceeding, regulation,
or-any other Rule in court, or by the order or direction of a
court or judge, or otherwise, a party entitled to recover costs is
liable to pay costs to any other party, the taxing officer may
tax the costs such party is so liable to pay, and may adjust the
same by way of deduction or set-off, or may, if he shall think
fit, delay the allowance of the costs such party is entitled to
receive until he has paid or tendered the costs he is liable to
pay; or such officer may allow or certify the costs to be paid
and direct payment thereof, and the same may be recovered by
the party entitled thereto in the same manner as costs ordered
to be paid may be recovered.

Where any party appears upon any application or proceed-
ing in court or chamber in which he is not interested, or upon
which, according to the practice of the court, he ought not to
attend, he is not to be allowed any costs of such appearance

unless the court or judge shall expressly direct such costs to be
allowed.

The costs of application to extend the time for taking any
proceeding shall be in the discretion of the taxing officer unless
the court or judge shall especially directed how the costs are to
be paid or borne. The taxing officer shall not allow the costs
of more than one extension of time unless by order of a judge.
The costs of a summons to extend time shall not be allowed in
cases to which Rule 8 of Order LXIV. applies, unless the party
taking out such summon has previously applied to the opposite
party to consent, and he has given a consent, to a sufficient exten-
sion of time, or the taxing officer shall consider there was a good
reason for not making such applications, and in case the taxing
officer shall not allow the costs of such summons, and shall con-
sider that the party applying ought to pay the costs of any other
party occasioned thereby, he may direct such payment, or deal

cosT8—15




226 PRINCIPLES OF THE LAW OF COSTS.

with such costs in the manner provided by regulation XIII.
The taxing officer shall, for the purpose of any proceeding before
him, have power and authority to administer oaths.

In the absence of any direction by the court or a judge, the
taxing officer shall have authority to arrange and direct what
parties are to attend before him on the taxation of costs to he
borne by a fund or estate, and to disallow the costs of any party
whose attendance to such officer shall in his diseretion consider
unnecessary in consequence of the interest of such party and
such fund or estate being small or remote, or sufficiently pro-
tected by the other parties interested.

When any party entitled to costs refuses or neglects to bring
in his costs for taxation, or to procure the same to be taxed and
thereby prejudice any other party, the taxing officer shall be at
liberty to certify the costs of the other parties, and certify such
refusal or neglect, or may allow such party refusing or neglecting
a nominal or other sum for such costs, so as to prevent any
other party being prejudiced by such refusal or neglect.

As to costs to be paid or borne by another party no costs are
to be allowed which do not appear to the taxing officer to have
been necessary or proper for the attainment of justice or defend-
ing the rights of the party, or which appear to the taxing officer
to have been incurred through over-cautiousness, negligence or
mistake, or merely at the desire of the party.

Where the plaintiff is directed to pay to the defendant the
costs of the cause, the cost occasioned to a defendant by any
amendment of the plaintiff’s pleadings shall be deemed to he
part of such defendant’s costs in the cause (except as to any
amendment which shall appear to have been rendered necessary
by the default of such defendant); but there shall be deducted
from such costs any sum which may have been paid by the
plaintiff according to the course of the court at the time of any
amendment,

Where, upon taxation, a plaintiff who has obtained a judg-
ment with costs is not allowed the costs of any amendment of
his pleadings on the ground of the same having been unnecessary,
the defendant’s costs occasioned by such amendment shall be
taxed, and the amount thereof deducted from the costs to be
paid by the defendant to the plaintiff.

Where an action or petition is dismissed with costs, or a
motion is refused with costs, or any costs are by any general or
special order directed to be paid, the taxing officer may tax such
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TAXATION. 227

costs without any order referring the same for taxation unless
the court or a judge upon the application of the party alleging
himself to be aggrieved prohibits the taxation of such costs.

Where it is directed that costs shall be taxed in case the
parties differ about the same, the party claiming the costs shall
bring the bill of costs into the office of the taxing officer and give
notice of his having done so to the other party, and at any time
within eight days after such notice other parties shall have
liberty to inspect the same without fee if he thinks fit, and at or
before the expiration of the eight days or such further time as
the taxing officer shall in his discretion allow, such other party
shall either agree to pay the costs or signify his dissent there-
from and shall thereupon tender a sum of money for the costs;
but where he makes no such tender, or where the party claiming
the costs refuses to accept the sum so tendered, the taxing officer
shall proceed to tax the costs; and where the taxed costs shall
not exceed the sum tendered the costs of the taxation shall be
borne by the party claiming the costs.

Where any costs are by any order or judgment directed to
be taxed and to be paid out of any money or fund in court, the
taxing officer in his certificate of taxation shall state the total
amount of all such costs as taxed without any direction for that
purpose in such judgment or order.

The allowance in respect to fees to any accountants, mer-
chants, engineers, actuaries, and other scientific persons to whom
any question is referred, shall be regulated by the taxing officer,
subject to appeal to the court or judge, whose decision shall be
final.

As to all fees or allowances which are discretionary the
same are, unless otherwise provided, to be allowed at the discre-
tion of the taxing officer, who, in the exercise of such discretion,
is to take into consideration the other fees and allowances to the
solicitor and counsel, if any, in respect of the work to which
any such allowance applies, the nature and importance of the
cause or matter, the amount involved, the interest of the parties,
the fund or persons to bear the costs, the general conduct and
costs of the proceedings and all other circumstances; and where
a party is entitled to sign judgment for his costs, the taxing
officer, in taxing the costs, may allow a fixed sum for the costs
of the judgment.

Any party who may be dissatistied with the certificate or
allocatur of a taxing officer to any item or part of an item in
any bill of costs taxed by him, may within fourteen days from
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the date of the certificate or allocatur, or such other time as the
court or judge or taxing officer, at the time he signs his certificate
or allocatur, may allow, applied to a judge at Chambers for an
order to review the taxation as to the same item or part of an
item and the judge may thereupon make such order as he may
think just.

Where a cause or matter shall not be brought on for trial or
hearing the costs of and consequent on the preparation and
delivery of briefs shall not be allowed if so directed by the
court or a judge, or if the taxing officer shall be of opinion that
such costs were prematurely incurred.

When a cause or matter which stands for trial is called
on to be tried, but cannot be decided by reason of a want
of parties, or other defect on part of plaintiff, and is there-
fore struck out of the paper, and the same cause is again
set down, the defendant shall be allowed the taxed costs
occasioned by the first setting down, although he does not obtain
the costs of the cause or matter.

In cases in which an original affidavit can be used and to
which Order XXXVIIL, Rule 16, applies, it shall not be necessary
to take an office copy. »

It shall not be necessary to take an office copy of an affidavit
of discovery of documents, and the copy delivered by the party
filing it may be used as against such party.

Where, in proceedings before the taxing officer any party is
guilty of neglect or delay, or puts any other party to unneces-
sary or improper expenses relative to such proceedings, the
taxing officer may direct such party or his solicitor to pay such
costs as he may think proper, or deal with them under Regula-
tion X., supra.

Where in any cause or matter any bill of costs is directed
to be taxed for the purpose of being paid or raised out of any
fund or property, the taxing officer may, if he shall consider
there is a reasonable ground for so doing, require the solicitor to
deliver or send to his clients, or any of them, free of charge, a
copy of such bill, or any part thereof, previously to such officer
completing the taxation thereof, accompanied by any statement
such officer may direct, and by a letter informing such client
that the bill of cost has been referred to the taxing officer,
giving his name and address, for taxation, and will be proceeded
with at the time the officer shall have appointed for this pur-
pose, and such officer may suspend the taxation for such time
as he may consider reasonable.
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The taxing officer shall have power to limit or extend the
time for any proceeding before him, and where, by any general
order, or any order of the court or a judge, a time is appointed
for any proceeding before or by a taxing officer unless the
court or judge shall otherwise direct, such officer shall have
power from time to time to extend the time appointed upon
such terms (if any) as the justice of the case may require, and
although the application for the same is not made until after
the expiration of the time appointed. It shall not be necessary
to make a certificate or order for this purpose unless required
for any special purpose.

Every bill of cost which shall be left for taxation shall be
indorsed with the name and address of the solicitor by whom
it is so left, and also the name and address of the solicitor, if
any, for whom he is agent, including any solicitor who is entitled
or intended to participate in the costs to be taxed.

Where any petition in a cause or matter is served and notice
is given to the party served that in case of his appearance in
court his costs would be objected to and accompanied by a tender
of costs for perusing the same, the amount to be tendered shall
be $5. The party making such payment shall be allowed the
same in his costs provided such service was proper, but not
otherwise ; but this order is without prejudice to the rights of
either party to costs, or to object to costs where no such tender
is made, or where the court or judges shall consider the party
entitled notwithstanding such notice or tender to appear in
court. In any other case in which a solicitor of a party served
necessarily or properly peruses any such petition without
appearing thereon he is to be allowed a fee not exceeding the
amount aforesaid.

The fees, costs, and charges relating to all proceedings in
any civil matter or action in the Supreme Court, as between
party and party or solicitor and client, shall be allowed according
to the schedule in Appendix N. hereto ; and no other fees, costs,
or charges shall be allowed. A solicitor may, however, contract
with his client for a lump sum for costs, but the opposite party
shall not be chargeable therewith or with any other sum in lieu
of the charges in the said schedule.

Where under this order any matter is left to the discretion
of a taxing officer, such matter may, in case of any dispute
arising with respect thereto between the parties interested
therein, be summarily referred, at the request of any such

parties, by the officer to a judge whose decision thereon shall
be final.
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When several plaintiffs have been joined and some or more
of them only have or has been entitled to relief, the defendant,
though unsuccessful, shall be entitled to his costs occasioned
by so joining any person or persons who has or have not been
found entitled to relief, unless the court in disposing of the
costs of the action otherwise orders (Ontario Rule 1171).

Where several actions are brought on one bond, recognizance,
promissory note, bill of exchange, or other instrument, or where
several actions are brought against the maker and indorser of
a note, or against the drawer, acceptor or endorser of a bill of
exchange, there shall be collected or recovered from the de-
fendant the costs taxed in one action only at the election of the
plaintiff, and the actual disbursements only in the other actions
unless the court otherwise orders ; but this provision shall not
extend to any interlocutory costs in the progress of an action
(Ontario Rule 1176).

The costs of every examination of parties or of officers of
corporations before the trial, or otherwise than at the trial
of an action, shall be costs in the cause, but the court or judge,
in adjusting the costs of the action, shall, at the instance of any
party, inquire or cause inquiry to be made into the propriety
of having made such examination; and if it is the opinion of
the court or judge, or taxing officer, as the case may be, that
such examination has been had unreasonably, vexatiously, or at
unnecessary length, the costs occasioned by the examination
shall be borne in whole or in part by the party in fault. The
taxing officer may make such inquiry without any direction.
(Ontario Rule 1177).

The costs of any application for an attachment of debts, and
of any proceedings arising from, or incidental to,such applica-
tion, including examination of the debtor or other person liable
to examination, shall be in the discretion of the court or of a
judge (Ontario Rule 1180).

Where the costs of one defendant ought to be paid by
another, the court may order payment to be made by the one
defendant to the other directly ; and it is not to be necessary
to order payment through the plaintiff (Ontario Rule 1181).

Where two or more defendants defend by different solicitors,
under circumstances that by the law of the court entitle them
to but one set of costs, the taxing officer, without any special
order from the court, is to allow but one set of costs; and if
two or more defendants defending by the same solicitor, separate
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unnecessarily in their defence or otherwise, the taxing officer is,
without any special order of the court, to allow but one defence
and st of costs.

Nova Scotia Rules in Reference to Tuxation of Costs, ete.

One day’s notice of taxing costs, together with a copy of
the bill of cost, shall be given by the solicitor of the party
whose costs are to be taxed to the other party or his solicitor in
all cases where a notice to tax is necessary. (E. 991.)

Notice of taxing costs shall not be necessary in any case
where the defendant has not appeared in person, or by his
solicitor or guardian. (E. 992.)

Where the prothonotary may enter judgment for default of
appearance or defence or by confession, he may, except in
actions for foreclosure of mortgage, tax the costs, but such
taxation may be reviewed or set aside within twelve months
by the court or judge. (P.A. 243 part.)

Every prothonotary in whose office an action or appeal is
pending, on the request of any party shall examine and check
any bill of costs for taxation, and ascertain that it contains no
other or greater fees than are allowed by law ; no allowance per
folio shall be made but upon his certificate of the numbers of
folios: and except as in the last preceding rule otherwise pro-
vided, before any such bill is charged against the plaintiff’ or
defendant, it shall be allowed and signed by a judge or other
taxing authority. (R.S, e. 128, s, 4.)

The prothonotary shall in every case give the items of his
charges to the taxing authority when required. (R.S., ¢. 128,
8. 5.)

When interlocutory costs are taxed against any person
execution may be issued for the recovery thereof. (P.A. 255.)
Costs may be sued for and recovered as any other debt, and

either party may have such costs taxed at any time before or
at the trial.  Any bill duly taxed before trial shall be prima

Jfacie evidence that the amount allowed is the correct amount.

If the taxation is contested by the party against whom such
costs are sought to be recovered, the same shall be final. (P.A.
256.)

Solicitors and counsel shall be entitled to charge and be
allowed the fees provided in the chapter of “ Costs and Fees,”
which shall also apply to pending proceedings.
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When costs are given to any party, they shall be such as are
provided for by the scale of costs, now in foree in that behalf,
and shall be taxed according to such scale by the taxing
authority (1894, ch. 13, sec. 1).

When any successful party is deprived of any costs by any
order or judgment of the court, or a judge, the reasons for so
depriving such a party of any costs shall be expressed in and
by such order or judgments (1894, ch. 13, sec. 2).

The following special allowances and general regulations
shall apply to all proceedings and all taxations in the Supreme
Court :—

As to drawing any pleading or other document, the fees
allowed shall include any copy made for the use of the solicitor,
agent or client, or for counsel.

As to affidavits, when there are several deponents to be
sworn, or it is necessary for the purpose of any affidavit being
sworn to go to a distance, or to employ an agent, such reason-
able allowance may be made as the taxing authority in his
discretion thinks fit. i .

The allowances for instructions and drawing an affidavit in
answer to interrogatories include all attendances on the deponent
to settle and read over.

As to delivery of pleadings, services and notices, the fees are
not to be allowed when the same solicitor, or firm of solicitors,
is for both parties, unless it is necessary for the purpose of
making an affidavit of service.

As to perusals, the fees are not to be allowed where the
same solicitor, or firm of solicitors, is for both parties.

Where the same solicitor, or firm of solicitors, is employed
for two or more defendants, and separate pleadings are delivered,
or other proceedings had, by or for two or more defendants
separately, the taxing authority shall consider, in the taxation
of such solicitor’s bill of costs, either between party and party,
or between solicitor and client, whether separate pleadings or
other proceedings were necessary or proper, and if he is of
opinion that any part of the costs occasioned thereby has been
unnecessarily or improperly incurred, the same shall be dis-
allowed.

As to evidence, such just and reasonable charges and
expenses as appear to have been properly incurred in procuring
evidence and the attendance of witnesses are to be allowed.
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As to agency correspondence in country agency causes and
matters, if it is shown to the satisfaction of the taxing authority
that such correspondence has been special and extensive, he may
make such special allowance in respect thereto as in his dis-
cretion he thinks proper.

As to attendances at the judges’ chambers, where by
reason of the non-attendance of any party (unless it is con-
sidered expedient to proceed er parte), or where by reason of
the neglect of any party in not being prepared with any proper
evidence, account or other proceeding, the attendance is adjourned
without any useful progress being made, the judge may order
such amount of costs, if any, as he thinks reasonable to be paid
to the party attending by the party soabsent or neglectful, and
is not to be allowed any fee as against any other party, or any
estate or fund in which any other party is interested.

In a folio, every figure comprised in a column, or authorized
to be used, shall be counted as one word.

As to inspection of documents under Order XXX., Rule 15,
no allowance is to be made for any notice or inspection unless
it is shown to the satisfaction of the taxing authority that there
was good and sufficient reasons for giving such notice and
making such inspection.

As to taking copies of documents, in possession of another
party, or extracts therefrom, under rules of court or any special
order, the party entitled to take the copy or extracts is to pay
the solicitor or the party producing the document for such copy
or extract us he, by writing, requires, at the rate of ten cents
per folio; and if the solicitor or the party producing the docu-
ment refuses or neglects to supply the same, the solicitor
requiring the copy or extract is to be at liberty to make it, and
the solicitor for the party producing is not to be entitled to any
fee in respect thereto.

The court or judge may, at the hearing of any cause or
matter, or upon any application or proceeding in any cause or
matter, in court or at chambers, and whether the same is
objected to or not, direct the costs of any indorsement on a
writ of summons, pleading, summons, affidavit, evidence, notice
requiring a statement of claim, notice to produce, admit, or
cross-examine witnesses, account, statement, procuring discovery
by interrogatories, or order, application for time, bills of costs,
service of notice of motion or summons or other proceeding, or
any part thereof, which is improper, vexatious, unnecessary, or
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contains vexatious or unnecessary matter, or is of unnecessary
length, or caused by misconduct or negligence, to be disallowed,
or may direct the taxing authority to look into the same and to
disallow the costs thereof, or any part thereof, as he finds to be
improper, unnecessary, vexatious, or to contain unnecessary
matter, or to be of unnecessary length, or caused by misconduct
or negligence; and in such case the party whose costs are so
disallowed shall pay the costs occasioned thereby to the other
parties; and in any case where such question has not been
raised before, and dealt with by the court or judge, it shall be
the duty of the taxing authority to look into the same (and as
to evidence, although the same may be entered as read in any
decree or order) for the purpose aforesaid, and thereupon the
same consequences shall ensue as if he had been specially
directed to do so.

In any case in which, under the next preceding regulation,
or any other rule of court, or by the order or direction of a
court or judge, or otherwise, a party entitled to receive costs is
liable to pay costs to any other party, the taxing authority
may tax the cost such party is so liable to pay, and may
adjust the same by way of set-off, or may, if he thinks fit,
delay the allowance of the costs such party is entitled to
receive until he has paid or tendered the costs he is liable to
pay: or such authority may allow or certify the costs to be
paid, and direet payment thereof, and the same may be
recovered by the party entitled thereto in the same manner as
costs ordered to be paid may be recovered.

Where any party appears upon any application, or pro-
ceeding in court or Chambers, in which he is not interested, or
upon which, according to the practice of the court, he ought not
to attend, he is not to be allowed any costs of such appearance
unless the court or judge expressly directs such costs to be
allowed.

The costs of application to extend the time for taking any
proceedings shall be in the discretion of the taxing authority,
unless the court or judge has specially directed how the costs
are to be paid or borne. The authority shall not allow the
costs of more than one extension of time unless he is satisfied
that such extension was necessary, and could not, with due
diligence, have been avoided. The costs of an application to
extend time shall not be allowed in cases to which Rule 6,
Order LX., applies, unless the party making such application
has previously applied to the opposite party to consent, and he
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TAXATION. 235

has not given a consent to a sufficient extension of time, or the
taxing authority considers there was a good reason for not
applying to the other party ; and in case the taxing authority
does not allow the costs of such application to the court or a
judge, and considers that the party applying ought to pay the
costs of any other party occasioned thereby, he may direct such
payment, or deal with such costs in the manner provided by
regulation.

As to costs to be borne or paid by another party, no costs
are to be allowed which do not appear to the taxing authority
to have been necessary or proper for the attainment of justice,
or defending the rights of the party, or which appear to the
taxing authority to have been incurred through over-caution,
negligence, mistake, or merely at the desire of the party.

As to any work and labour properly performed and not
herein provided for, and in respect to which fees have been
allowed immediately preceding the coming into force of these
rules, the same or similar fees are to be allowed for such work
and labour as have heretofore been allowed.

When the plaintiff is directed to pay to the defendant the
costs of the cause, the costs occasioned to a defendant by any
amendment of the plaintifi’s pleadings shall be deemed to be
part of such defendant’s costs in the cause (except as to any
amendment which appears to have been rendered necessary by
the default of such defendant); but there shall be deducted
from such costs any sum which has been paid by the defendant
according to the course at the time of any amendment.

Where upon taxation, a plaintiff who has obtained a judg-
ment with costs is not allowed the costs of any amendment of
his pleadings on the ground of the same having been unneces-
sary, the defendant’s costs occasioned by sueh amendment shall
be taxed, and the amount thereof deducted from the costs to
be paid by the defendant to the plaintiff.

The allowance in respect to fees to conveyancing counsel,
and to any accountants, merchants, engineers, actuaries afid other
scientific people to whom any question is referred, shall be
regulated by the court or judge, whose decision shall be final.

Where the costs of one defendant ought to be paid by
another defendant the court may order payment to be made by
the one defendant to the other directly.

Any party who is dissatisfied with the decision of the tax-
ing authority as to any item, or part of an item in a bill of
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costs, to which he has objected on taxation, may have such
item or part of item re-taxed by a judge after forty-eight hours’
notice in writing to the opposite party, specifying the item
objected to, and the judge may thereupon make such order as
to him seems just; but the decision of the taxing authority
shall be final and conclusive as to all matters which have not
been objected to on the taxation before him ; such re-taxation
shall not operate as a stay of proceedings. If the costs are
reduced on re-taxation the prothonotary shall minute such
reduction on the margin of the docket of judgment, and the
amount shall be deducted in the order for levy on the execu-
tion, or if previously paid, may be recovered by action; in case
the bill on re-taxation is reduced one-sixth, or more, the costs
of the re-taxation shall be borne by the party whose bill has
been reduced, otherwise they shall be borne by the party apply-
ing for the re-taxation.

In case the party offering the bill for taxation is desirous of
having it re-taxed he shall be entitled to do so before entering
judgment, or issue execution thereon, on giving forty-eight
hours’ notice in writing to the opposite party specifying the
items or parts of items he claims to have added to the bill. If
the bill on re-taxation is increased one-sixth the party applying
for the re-taxation shall be entitled to such costs of re-taxation
as the judge allows, which shall be added to the bill ; if he fails
to increase the bill to one-sixth he shall pay to the opposite
party the costs of re-taxation, which shall be fixed by the judge
and deducted from the bill when re-taxed.

In cases in the Supreme Court a judge in that court shall
be the re-taxing judge, and in cases in a County Court the
judge of that County Court. (E. 1002 part; O. (1897), R.
1140.)

The court or judge may, at the hearing of any cause or
matter, or upon any application or proceeding in any cause or
matter, in court or in Chambers, and whether the same is
objected to or not, direct the costs of any indorsement on a writ
of summons, pleading, affidavit, evidence, notice of requiring a
statement of claim, notice to produce, admit or cross-examine
witnesses, account, statement ; procuring discovery by interro-
gatories or order; application for time, bill of costs, service of
notice of motion or summons or other proceeding. or any part
thereof which is improper, vexatious, unnecessary, or contains
vexatious or unnecessary matter, or is of unnecessary length, or
caused by misconduct or negligence, to be disallowed; or may
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direct the taxing authority to look into the same and to
disallow the costs thereof, or of such part thereof as he finds to
be improper, unnecessary, vexatious, or to contain unnecessary
matter or to be of unnecessary length, or caused by misconduct
or negligence, and in such case the party whose costs are so
disallowed shall pay the costs occasioned thereby to the other
parties. Where such question has not been raised before and
dealt with by the court or judge, it shall be the duty of the
taxing authority to look into the same (and as to evidence,
although the same may be entered as read in any decree or
order) for the purpose aforesaid, and thereupon the same
consequence shall ensue as if he had been specially directed to
do so. See Nova Scotia Rules,

Two actions were brought by the same plaintiffs against
different defendants to recover rent for different parcels of land
in which the defence was not identical. A compromise was
effected, and it was agreed between the parties “that judgment
shall be entered in each of the said actions for the amounts
claimed therein by the plaintiffs, with costs of suit between
solicitor and client,” and judgments were entered accordingly :—

Held, that the plaintiffs were entitled to tax a separate set
of costs for each action.

The plaintiffs made six affidavits on production, either
prompted by the action of the defence or by the way of
voluntary supplement to the original affidavit :—

Held, per Boyd, C., in Chambers, that they were entitled to
tax the costs of one affidavit only, with extra folios for the
additional matter contained in the subsequent affidavits :—

Held, also, per Boyd, C., that upon the taxation “between
solicitor and client” of the plaintiffs’ costs they were not
entitled to the costs of a motion for summary judgment under
Ontario Rule 729, which was useless and not according to the
practice, and was refused because the indorsement on the writ
of summons claimed “interest on arrears of rent,” and was
therefore not,a good special indorsement: Baldwin v. Quinn,
Baldwin v. MeGwire, 16 P.R. 248,

The mere non-communication by a solicitor to his elient of
an offer of settlement does not prove that proceedings after the
offer were unnecessary, and that the costs of them should be
disallowed under Con. Rule 1215, unless it is shown that tne
offer was an advantageous one, the acceptance of which the
solicitor ought to have advised, and it can be fairly inferred




238 PRINCIPLES OF THE LAW OF COSTS.

that he refrained from communicating it and advising its
acceptance merely for the purpose of putting costs into his own
pocket and without regard to the interests of his client: Re
O’ Donohoe, Solicitor, 12 P.R. 612, C.P.D.; 14 P.R. 317.

Under sec. 152 of the Ontario Judicature Act, the seal of
the court is to be impressed. Under sec. 183 a fee of fifty cents
is payable for the seal of the court. Ountario Rule 1180 was
passed in order to prevent the fee from being payable on
ordinary filings.

The practice of any court whose jurisdiction is vested in the
High Court of Justice or Court of Appeal relating to costs and
to the allowance of the fees of solicitors, and to the taxation of
costs, existing prior to the Ontario Judicature Act, 1881, shall,
in so far as not inconsistent with the Judicature Act, 1895, and
the Rules of Court, remain in force and be applicable to costs
of the same analogous proceedings, and to the allowance of the
fees of solicitors of the Supreme Court and the taxation of costs
in the High Court of Justice. Ontario Rule 1181.

The plaintiff brought a County Court action against the
defendant to recover $140, balance alleged to be due the plain-
tiff for the sale of a chattel. The defendant paid into court
the sum of $25 in full, which the plaintiff accepted in due
course. On the application of the defendant, the judge of the
County Court made a summary order allowing the defendant to
set-off his costs on the County Court scale in the excess of such
costs as he would have incurred if the action had been brought
in the Division Court against the costs of the plaintiff, and gave
the defendant liberty to enter judgment and issue execution for
the excess, if any, of the defendant’s costs over and above costs
of the plaintiff.

It was held that the plaintiff was entitled to costs on the
County Court scale, irrespective of the amount paid into court
and accepted by him in full of his claim. The plaintiff being
entitled to his costs on the County Court secale by provision of
Rule 425, they were not subject to the diseretion of the judge,
as Rule 425 is not qualified by Rule 1130. Under sec. 52
R.S.0. ch. 55 (The County Court Act), as the judge’s order was
in its nature final, an appeal would lie: Babcock v. Standish,
19 P.R. 195.

In Re Crothers, 15 P.R. 92, it was held that the certificate
of a taxing officer, upon a reference to tax a solicitor’s bill of
costs at the instance of the client, is a report and that, under
the rules of practice, an appeal from the taxation should be to
a judge in court.
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Where the bill of costs is taxed at the instance of the
solicitor : See Ford v. Masson, 16 P.R. 25, and Knickerbocker
('o. v. Ratz, 16 P.R. 161.

All taxing officers shall, for the purpose of any taxation,
have power to administer oaths and take evidence, direct pro-
duction of books and documents, and give general directions for
the conduct of taxations before them.

Where there are several defendants who defend separately
and obtain a verdiet generally, the costs of all the defendants
need not be taxed at the same time: Brueford v. Griffin, 20
LJ. Ex. 287.

In a County Court taxation no charges can be made for
enlargements by the clerk. The fee of 80 cents payable to him
covers all his charges for taxation.

Taxation of a bill of costs can be proceeded with without
notice of taxation being served, but solely at the solicitor’s
risk. If, however, the other side has a right to bring in a bill
of costs of his own for taxation, then notice is indispensable.

The time for appealing from taxation of a bill of costs
begins to run from the taxing officer’s certificate, and nat from
the date of each ruling of the taxing officer during the progress
of the taxation : Re O’ Donohoe, 12 P.R. 612.

In Platt v. Grand Trunk R.W. Co., 12 P.R. 273, it was held
that, on an appeal to a judge in chambers from the taxation of
a bill of costs by a local taxing officer, no costs of the appeal
should be given unless entire success was with one party or the
other.

The discretion of the taxing officer as to the quantum or
quoties of fees will not be interfered with by the Court of
Appeal, and this Rule is applicable even where the taxing
officer makes a distribution or allotment of charges among
different cases or branches of a case: Conmee v. N.A. Contract-
ing Co., 13 P.R. 433. See Call v. Collins, 12 P.R. 369.

The taxing officer has a discretion, where an interlocutory
motion is dismissed upon preliminary objections, to allow the
party personally the costs of affidavits filed in answer to it:
Whitewood v. Whitewood, 19 P.R. 183.

If the principle on which the taxing officer proceeds is
objected to he may review his taxation under Rule 1231 (now
Rule 1183) without any written objection being brought in by
the party proposing to appeal as provided by Rule 1230 (now
Rule 1182): Clark v. Virgo, 17 P.R. 260 ; Denison v. Woods,
18 P.R. 328 ; Re Robinson, 16 P.R. 423, distinguished.
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The taxing officer held upon a party and party taxation
that the costs of the day of a trial thrown away by reason of
the absence of the trial judge were taxable. This was over-
ruled on appeal, and the quantum of counsel fees was also
referred aud reduced: Hamilton Mfy. Co. v. Victoria Lumber
Co., 5 B.C.R.

An application to a judge for an order for a review of taxa-
tion, or an appeal from the taxation, as to any item, or part of
an item, contained therein, cannot be entertained unless the
party applying has first carried in an objection in writing as pro-
vided by the Rules ; and he cannot on the review of taxation
raise any points not set forth in his written objections. In the
objections to taxation it is not necessary to state the reasons for
such objections. Under the English Rules it is necessary on an
appeal from taxation to give reasons, but not so in Ontario.

A party was allowed to appeal notwithstanding the fact
that the taxing officer had issued his certificate before the
objections were filed. It was shown that he had acted in good
faith, and relied upon the taxing officer not issuing his certifi-
cates until after the taxation of interlocutory costs: Cousineau
v. Park, 15 P.R. 87.

Where the taxing officer has a discretion in regard to certain
items by the Rules, and in such items as instructions for motions
and affidavits, letters, attendances, counsel fees, this discretion
will not be, as a general rule, interfered with upon an appeal
from his decision: Smith v. Wills, 3¢ W.R. 30; Brown v.
Sewell, 18 Ch. D. 517; Talbot v. Poole, 15 P.R. 274.

Where the plaintiff succeeds on his claim and the defendant
succeeds on his counter-claim, the costs should be taxed as far
as possible as though they were two actions, in one of which
the plaintiff' succeeds and in the other the defendant succeeds
The plaintiff' is entitled to the costs applicable to his elaim and
the defendant to those applicable to his counter-claim. The
defendant’s costs commence with instructions for defence and
counter-claim : Sharpnel v. Laing, 20 Q.B.D. 334.  Where the
action is tried with a jury, and both claim and counter-claim
are dismissed with costs, the plaintiff must pay the general
costs of the action, the defendant only those incurred by the
counter-claim : Saner v. Silton, 11 Ch. D. 416.

In Budgett v. Budgett (1895), 1 Ch. 202; 13 R. Jan. 141,
one of the principal questions was whether, upon the taxation
of costs claimed by trustee as against the trust estate, it was
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competent for the beneficiaries against the will of the trustees
to insist on the disallowance of items in the bill which appeared
to be barred by the Statute of Limitations, some of which had
been paid by the trustees after they were barred, and others of
which remained unpaid. Kekewich, J., was of opinion that the
cestui que trust could not compel the trustees to set up the
Statute of Limitations as against their own solicitor. He
drew a distinction between the case of an executor or adminis-
trator and a trustee on the ground that in the case of a
personal representative he is not paying his own debt, but the
debt of the deceased, and the persons beneficially interested in
his estate are entitled to require the statute to be set up as
against such claim : whereas a trustee is personally liable to
his solicitors for the costs incurred in the matter of the trust
estate, and the debt is his own, and he is entitled to be in-
demnified against all honest claims which may be made against
him in respect thereof, and cannot be compelled to set up the
statute as a bar to such claims against his will.

Necessary letters, between a solicitor and his agent, on the
business of the cause are taxable as between party and party,
whether the agent resides in the county town of the county in
which the solicitor resides, or in another county, or in Toronto :
Agnew v. Plunkett, 9 P.R. 456.

On a taxation between a party and party instructions for
reply will not be allowed, as well as instruetions for statement
of claim. But expenses incurred in procuring a deed and
certain other documents, which caused a saving of expenses,
were allowed : Torrance v. Torrance, 9 P.R. 271.

A bill was filed but not served, and was subsequently dis-
missed with costs by the plaintiff. It appeared that, although
no answer had been drawn, the defendant’s solicitor had
received instructions to defend, some two months before the
dismissal of the bill :—Held, that defendant was entitled to tax
instructions, and the costs of the taxation: Bishop v. Strachan,
8 P.R. 211.

The costs of serving an infant personally who is out of the
jurisdiction will not be allowed : Rew v. Anthony, 9 P.R. 545,

Expenses incurred for surveys and other special work of
that nature, made in order to qualify witnesses, surveyors to
give evidence, are not taxable between party and party; the
English Chancery Order 120 (1845) not being in force here:
MeGannon v. Clarke, 9 P.R. 555.

cosrs—16
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Upon an appeal from the taxation of the plaintiff’s party
and_party costs :—Held, that the costs of a similter with a
jury notice were properly disallowed : Alexander v. School
T'rustees of Gloucester, 11 P.R. 157.

The defendants were the same in all three actions. The
actions were brought against the defendants other than the
company as wrongdoers. They were sued for an alleged con-
spiracy to defraud, which it was alleged they carried into effect
by defrauding the plaintiffs respectively. The defendant
McLean defended, meeting the charge directly. The other
defendants _did the same, but they further said that they
obtained their information from McLean, and that they believed
it to be true, and believed that the statement made by them
and McLean, which was the foundation of the actions, was
true :— Held, that the taxing officer was right in allowing two
bills of costs, one to the defendant McLean and one to the
other defendants: Petrie v. Guelph Lumber Co.; Stewart v.
Guelph Lumber Co., 10 P.R. 600.

Instructions for brief should be allowed where brief itself
is allowed : MeCallwm v. MeCallum, 11 P.R. 179.

Charges for procuring copies of opinions of judges in
another action, for the instruction of counsel, should not be
taxed as between party and party: Platt v. Grand Trunk
Railway Co., 12 P.R. 273.

An order was obtained by the plaintiff, who sued for
damages for bodily injuries sustained, for his own examination
de bene esse before the trial. The order provided that, after the
conclusion of the plaintiff’s examination, he should submit to a
personal examination by medical men on behalf of the defen-
dants, and that afterwards the defendants might continue their
cross-examination of the plaintiff, and that the examination
might be given in evidence at the trial, “provided that the
defendants had been able to continue and complete their cross-
examination of the plaintiff after the said medical examination.”
The plaintiff was examined and partly cross-examined under
this order, and was examined by their medical men, but his
cross-examination, owing to his ill-health, was never completed.
The plaintiff was not examined as a witness at the trial ; the
depositions taken were offered in the evidence, but were rejected
as inadmissible under the terms of the order. The plaintiff
succeeded in the action :—Held, that under the circumstances
of the case that the examination of the plaintiff de bene esse was
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a proper and reasonable proceeding, and as the failure to com-
plete it was through no fault of the plaintiff or his solicitor, and
as it was not without use to the defendant, the costs of it should
have been taxed to the plaintiff as part of the costs of the action.
Beaufort v. Ashburnham, 13 C.B.) 598; 82 LJ.N.S.C.P. 97;
LT.N.S. 710; 11 W.R. 267, 9 Jur. 822, followed ; Curty v. Clity
of London, 13 P.R. 285,

Where the arbitrators, having authority so to do, awarded
costs, and their award not having been moved against, it was
the duty of the taxing officer to tax costs: Re Smith v. City of

London, 13 P.R. 479. See Re Beaty v. City of Toronto, 13
P.R. 316.

In an action against a municipal corporation for injury to a
drain, the corporation caused two contractors who had con-
structed the drain, and the assignee of one of them, to be made
defendants. The two contractors were partners at the time of
the construction of the drain, but had dissolved partnership
before the action had begun. One partner appeared, and
defended by one solicitor, and the other partner and his assignee
by another solicitor. Judgment was given dismissing the claim
of the corporation against the added defendants with costs, but
they were not limited by the judgment to one set of costs :—
Held, that was no “law of the court” which, under the cireum-
stances of the case justified the taxing officer in refusing to
allow more than one set of costs to the added defendants. Con.
Rule 1202 considered. Melbourne v. City of Toronto, 13 P.R.
346.

There is no need for local officers, when taxing costs for the
purpose of completing a judgment and issuing execution thereon
(which they as local officers may also do), to preface the issuing
of an execution by a formal certificate to themselves of what
they have done upon the taxation. They signify clearly and
sufficiently the completion of the taxation, and their full
discharge of their functions as taxing officers, when they add
up results ascertaining the correct amount payable, note the bill
of costs as taxed af that sum, with the date, and verify the
whole with their signature, which is a sufficient certificate or
allocatwr to show that the taxation is at an end. They have
no power to alter what they have allowed or disallowed after
this, except as to clerical errors, and they are then fumncti
officiis : Cuerrier v. White, 12 P.R. 571. The objections to

taxation must be carried in in writing before the signature of
the officer is affixed : ib.
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An informal certificate of taxation was written at the end
of a bill of costs showing that it was taxed at so much, initialed
by the taxing officer, and marked “filed” in his office :—Held,
that there was not a sufficient filing of a certificate of taxation
for the purpose of appeal to satisfy the rule laid down in
Langtry v. Dumoulin, 10 P.R. 444. McCallum v. McCallum,
11 P.R. 179, distinguished. Gall v. Collins, 12 P.R. 413.

Upon the issuing of a certificate of taxation, a taxing officer
is functus officio, and it is only when the court requires infor-
mation that he should further certify : Langtry v. Dumoulin,
10 P.R. 444.

An appeal from a certificate of taxation will not lie until
the certiticate has been filed.

Appeals from taxation should be brought on within a
reasonable time; and within eight days, the time limited for
appeals under Rule 427, O.J. Act (Con. Rule 846), is a reason-
able time. Stark v. Fisher, 11 P.R. 235, and Quay v. Quay, 11
P.R. 258, approved. [Ireland v. Pitcher, 11 P.R. 403.

Appeals from taxation by local officers must be brought on
within eight days from the date of the taxing officer’s certifi-
cate : Stark v. Fisher, 11 P.R. 235.

Appeals from the taxation of costs by local registrars are
subject to eight days’ limit preseribed as to appeals from orders
of Masters and local judges, as was held in Stark v. Fisher, 11
P.R. 235, but the time for appealing may be enlarged by the
Master in Chambers or a judge: Quay v. Quay, 11 P.R. 258,

Where no formal certificate of the result of a taxation by a
local registrar of the party and party costs was filed, but the
bill itself, with a memorandum at the end sighed by the regis-
trar showing the result, was filed in the local office and forwarded |
to Toronto for the purpose of an appeal, and it was admitted
that execution had issued upon such memorandum :— Held, that
the appeal should not be barred because no more formal certi-
ficate was filed. Two clear days’ notice of such an appeal is
sufficient :  Eechange Bank v. Newell, 19 C.L.J. 253, dis-
tinguished ; MeCallum v. MeCallum, 11 P.R. 179.

Upon an appeal to a judge in chambers from the taxation of
costs by a local taxing officer, where the bill was referred to
one of the taxing officers at Toronto, as upon a revision:— Held,
that there should be no costs of an appeal and revision, unless
substantially entire success was with one party or the other:
Platt v. Grand Trunk R. W. Co., 12 P.R. 273.
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Upon appeals from taxation of costs the court will not
interfere with the diseretion of the taxing officer as to guantum
or quoties of fees:; and this rule covers any question of distri-
bution or allotment of charges among different cases or branches
of a case: Conmee v. Novth Awmerican Contracting Co., 13
P.R. 433.

The practice upon appeals from pending taxation of costs to
the Master in Chambers or the Master in Ordinary, under Con.
Rule 854, should be simple and inexpensive ; there is no neces-
sity for a formal order or a counsel fee upon such an appeal :
Re Nelson, a solicitor, 13 P.R. 30.

It is not desirable that any taxation should come more than
once by way of appeal before a judge! and where there was
an appeal, pending the taxation, to the Master in Ordinary and
an appeal from his order to a judge in chambers, the latter was
ordered to stand over till after the close of the taxation. Ib.

As there was no need to appeal in this case, and the applica-
tion might have been made in chambers, no costs of it were
given: Fouchier v. St. Lowis, 13 P.R. 318.

An appeal from the taxation of costs where the amount in
question is less than $40 should not be brought before a
Divisional Court: Re McRaev. The Toronto and Quebec R. W.
(0., 12 P.R. 327.

An appeal from taxation of costs was entertained in
chambers where the amount involved was $5.32 for the reason
that a question of principle was involved : Monk v. Benjamin,
13 P.R. 256.

The plaintiff’s costs were being taxed by one of the taxing
officers at Toronto when he applied to stop the taxation in order
that he might have the order for taxation varied. The taxation
was stopped, the officer gave up to the plaintiff’ the bill of cost
which he had brought in for taxation and nothing further was
done :—Held, that the effect of this was that the appointment
to tax and the taxation lapsed, and no further proceedings
could have been made without a fresh appointment, and, there-
fore, the taxing officer was not thereafter seized of the taxation,
and the local registrar in whose office the action had been begun
and was pending could properly issue his appointment and tax

the plaintifi’s costs: Cousineaw v. City of London Fire Ins. Co.,
13 P.R. 36.

The defendants objected that they had not a reasonable
notice of the taxation by the local registrar, but did not ask for
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an enlargement of it, relying instead on objections they took to
its proceedings at all and the taxation proceeded in their
absence :—Held, that having taken the risk they must also take
the result. 7b.

The taxing officers have the power to call for evidence on
taxations pending before them: Williamson v. Town of
Aylmer, 12 P.R. 129.

Where the plaintiff’ was out of the jurisdiction and a taxing
officer had refused to proceed with the taxation of her costs of
the action against the defendant until she was produced before
him for examination, touching her retainer of the solicitor in
whose name the proceedings in the action had been conducted,
it was directed that the officer should first examine other
witnesses, and then, if unable to decide the question of retainer,
should report to a judge in chambers. /b,

G., a judgment créditor of W.A.C., garnished a fund
recovered by J. W. C., suing as the assignee of W. A. C., disputed
the validity of the assignment from W. A. C. to J.W.C,, and an
issue was directed to be tried between G. and J. W. C. as to the
portion of the fund which would remain after satisfying the
claim of the solicitor of J. W.C. who had a lien upon the funds
for his costs incurred in the recovery of it. Upon appeal from
the taxation of these costs before the trial of the issue :—Held,
that G. had the right to be represented upon the taxation and
appeal, as in one event he had an interest in the reduction of
the solicitor’s bill, and there could not be two taxations, one as
against J. W. C,, and the other as against G, if he succeeded in
the issue: Gall & Co. v. Collins, 12 P.R. 413 (d).

The tariff in force does not mow pretend to exhaust all
possible items of service for which remuneration is to be made.
The object of the tariff is to provide a fixed or movable scale
for usual and ordinary services and as to all items embraced
therein it is generally conclusive, but for other matters one has
to go outside of the tariff to the practice and course of the
court. It is therefore for the taxing officer to determine,
according to a proper diseretion, what allowance to make for
procuring the attendance of witnesses who live out of the juris-
diction : Ball v. Crompton Corset Co.,, 11 P.R. 256. See Re
McKeen and the Township of South Gower,12 P.R. 553, p. 385
Carty v. City of London, 13 P.R. 286, p. 385.

Upon an appeal from the taxation of the plaintifi’s party
and party costs, it was held a counsel fee for settling plaintifi’s
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TAXATION, 247

reply to the defendant’s counter-claim should have been taxed,
in addition to fee allowed on settling statement of claim:
Alexander v. School Trustees of Gloucester, 11 P.R. 157.

The discretion of the taxing officer as to the counsel fees at
the trial should not be interfered with.

A counsel fee of $5, for each necessary and proper enlarge-
ment of a court motion, should be taxed: MeCallum v. MeCallum,

11 P.R. 179.

Under an order, made at the Assizes postponing the trial
upon payment of “the costs of the day,” only one counsel fee of
$10 is taxable: Hogg v. Crabbe, 12 P.R. 14,

An action came on for trial, and a postponement was applied
for by the defendant, and was ordered upon payment of the
costs of the day :—Held, that counsel fees were chargeable and
taxable according to the discretion of the taxing officer, and not
according to any arbitrary limit: Hogg v. Crabbe, 12 P.R 14,
dissented from ; Outwater v. Mullet, 13 P.R. 509 ; see post.

In taxing the costs of an arbitration upon the County Court
scale, no larger fee for attendance of counsel before the arbi-
trator than $25 can be allowed, even though the attendance is
for several days: Re Montague and the Township of Aldborough,
12 P.R. 141; see also Wood v. Fisher, 6 P.R. 175, and Re
Hillyard v. Royal Ins. Co., 12 P.R. 285.

The words “taxable costs of defence,” used in Rule 1172,
do not mean costs as between solicitor and client: Talbot v.
Poole, 15 P.R. 274.

A party should not be deprived of his appeal, from the
taxation, by reason of the officer having issued his certificate
before the party has carried in his objections, as required by
Rule 1182, where he has not delayed, and has in good faith,
relying on the officer not issuing his certificate, until after the
taxation of interlocutory costs: Cuerrier v. White, 12 P.R. 571,
distinguished ; Cousineaw v. Park, 15 P.R. 37.

An appeal lies to a Divisional Court from an order of a

Jjudge in chambers upon appeal from a certificate of taxation of

costs.

The diseretion of a taxing officer as to the amount of counsel
fees will not be interfered with upon an appeal: Talbot v. Poole,
15 P.R. 274.

By R.S.0. ch. 147, sec. 42 (now R.S.0. ch. 174, sec. 45) any
person not chargeable as the principal party who is liable to
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pay, or has paid a solicitor’s bill of costs, may apply to a judge
of the High Court, or of the County Court, for an order for
taxation.

An action was brought against school trustees, and a rate-
payer of the district apphed to a judge of the High Court for
an order under this section to tax the bill of the solicitor of the
plaintitf, who had recovered judgment. The application was
refused, but on appeal to the Divisional Court the judgment
refusing it was reversed: 21 O.R. 289.

There was no appeal as of right to the Court of Appeal from
the latter decision, but leave to appeal was granted, and the
Court of Appeal reversed the judgment of the Divisional Court
and restored the original judgment refusing the application :
19 A.R. 56.  From this last decision an uppm\l was brought to
the Supreme Court of Canada :—

Held, per Ritchie, C.J., Strong and Gwynne, JJ., that
assuming the Court had jurisdiction to entertain the appeal, the
subject matter being one of taxation of costs, this court should
not interfere with the decision of the provincial courts, which
are the most competent tribunals to deal with such matters.

Per Ritchie, C.J., Strong and Patterson, JJ.—That a rate-
payer is not entitled to an order for taxation under said section.

Per Taschereau, J., the court has no jurisdiction to entertain
the appeal as the judgment appealed from was not a final
Jjudgment within the meaning of the Supreme Court Act. The
matter was one in the discretion of the court below, and the
proceedings did not originate in a Superior Court.

Where an action was, roughly speaking, divisible into two
parts, one claiming compensation for land, and the other seeking
to restrain the defendants from proceeding to estimate it in an
improper way, and the judgment gave the plaintiff the costs of
the first branch and no costs of the second to either party :—

Held, that the taxing officer had not erred in principle in
allowing the plaintitf’ one-half of the general costs, and also
items which exclusively related to the first branch: Vansant
v. Village of Markham, 15 P.R. 412,

The report or certificate of an officer upon the taxation of
the costs of a solicitor, as against his client, falls under the
provision of Rule 1226 (d) as to its confirmation, and is, for the
purpose of an appeal, a report within the meaning of Rules 848
and 849 : Ford v. Mason, 16 P.R. 25. See Kwnickerbocker (‘0.
v. Ratz, 16 P.R. 191, post.
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The certificate of a taxing officer upon a reference to taxation
of a solicitor’s bill of costs at the instance of a client is a report,
and under Rules 848, 849 and 850 the appeal therefrom should
be to a judge in court upon seven clear days’ notice: Re
('rothers, 15 P.R. 92.

Where the defendant was ordered to pay the plaintift’s
costs of a former action, as between solicitor and elient, an
unpaid retaining fee which the plaintiffs had agreed in writing
to pay to their solicitors, over and above the costs of the action,
was held not to be taxable: Re Geddes and Wilson, 2 Chy.,
ch. 447, and Ford v. Mason, 16 P.R. 25, approved and followed ;
Re Fraser, 13 P.R. 407, distinguished ; McKee v. Hamlin ;
Hamlin v. Connolly, 16 P.R. 207.

Held, that where the plaintiff, before serving the writ of
summons on defendants out of the jurisdiction, obtains an order
shortening the time for appearance, he should include it in an
order allowing the issue of the writ for service out of the juris-
diction, and should not have taxed the costs of a subsequent
order allowing the service. Rule 274 and Form 121 considered:
Sparks v. Purdy, 15 P.R. 295.

A disbursement, charged in a bill of costs of $1, paid in
stamps to an officer of the court upon settling a bond, was
disallowed upon appeal from taxation.

Such a fee is not authorized by tariff’ B. annexed to the
Consolidated Rules under the item “ Every referer inquiry,
examination, or other special matter”: Casey v. Morden,
16 P.R. 127.

A plaintiff who is entitled only to Division Court costs of an
action can tax as part of such costs his travelling expenses from
abroad to attend the trial, if he is a necessary and material
witness : Talbot v. Poole, 15 P.R. 274.

Where witnesses in attendance at the trial are not called
the onus is on the party subpeenaing them to show their
relevancy : Carlisle v. Roblin, 16 P.R. 328.

The defendant obtained an order dismissing the action with
costs for non-prosecution, upon notice to the plaintiff, who. did
not appear upon motion. The defendant did not serve the
plaintiff with a copy of the order, and went on and taxed his
costs without notice to the plaintiff, and issued execution for
the amount taxed :—

Held, on ground for setting aside the execution, that the
order had not been served before the taxation: Hopton v.
Robertson, 23 Q.B.D. 126n distinguished :—

e
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Held, also, that the absence of a notice of taxation was not
an irregularity entitling the plaintiff to set aside the execution,
but only to a re-taxation of the costs: Lloyd v. Kent, 5 Dowl.
125, followed : Cranston v. Blair, 15 P.R. 167.

That payment out of the monies in court to the defendant
of his costs of the High Court and the Court of Appeal, upon
the undertaking of his solicitors to repay in the event of the
further appeal succeeding, could not properly be ordered : Kelly
v. Imperial Loan Co.,10 P.R. 499, commented on; Agricultural
Insurance Co. v. Sargent, 16 P.R. 397.

The taxing officer has power to allow or disallow affidavits
used on an application without express direction, if motion was
refused upon a technical objection and the Master disallowed
affidavits filed in answer to the motion. His discretion was not
interfered with on appeal : Ogilvie v. Small, 11., 120 (Manitoba).
See also Howard v. Burrows, VIL, 181 (Manitoba).

Upon appeal from taxation between solicitor and client of
a bill of costs fon the defence in an action of redemption in
which, before the beginning of the sittings at which the action
was entered for trial, an arrangement had been made between
the parties that all the matters in question should be referred
to a Master, and accordingly no witnesses were subpenaed, and
a reference was directed at the sittings;

Held, that the taxing officer has no discretion to allow an
increased counsel fee with brief at trial, as the action could not
be said to be of a special and important character, nor to allow
a fee for advising on evidence.

The reference lasted for one hundred and thirty-seven hours,
eighteen of which were occupied in argument. Nearly the
whole of the time was devoted to the main matter in contest,
viz., whether the defendants should be charged with an oc-
cupation rent, and if so, at what amount. The Master found
that they were chargeable with a rent of $312.50. The taxing
officer allowed the solicitor $302 for the time occupied in taking
the evidence and $47 for the argument.

Held, that the allowance of counsel fees upon a reference,
under clause 107 of the tariff, should be exceptional, and made
only when matters of special importance or difficulty are involved
at some particular sitting; and, also, that the taxing officer
should have taken into consideration the unreasonable time
occupied over so small a matter, and have exercised his dis-
cretion by confining the solicitor to the minimum allowance of
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TAXATION, 251

$1 an hour, under clause 104 of the tariff for the argument as
well as for the taking of the evidence : Re Robinson, 16 P.R. 423.

As to subsistence of non-resident plaintiff, see Adwms v.
McBeath, 3 B.C.R. 34.

The taxing officer allowed the solicitor $77.50 for brief upon
appeal from the Master's Report ; this amount included $67.80
paid to Master for copies of the depositions.

Held, that the sohcitor had no primd fucie right to order
and charge for these copies, and, in the absence of any authority
from his clients, should not be allowed for them upon taxation.

The taxing officer allowed the solicitor $35 counsel fee upon
the appeal, $12 travelling expenses, and $10 counsel fee upon the
plaintiff’s motion for judgment, which came before the court
with the appeal.

Held, that these allowances, though liberal, were not so
clearly wrong as to justify the court in interfering: In re
Soliewtor, 31 C.L.J. 177,

The solicitor defended an action of ejectment and prosecuted

three actions for wmalicious prosecution on behalf of the ap-
plicants.

On the 18th of October, 1899, before the termination of any
of the actions, the solicitor delivered to the applicants his bills
of costs in them all up to that time. On the 29th of April,
1890, he delivered further bills of costs in all the actions, which
had then been brought to an end.

Application for a reference of all the bills to taxation was
made on the 20th of November, 1890.

Held, that the application was in time, for the retainer
existed until the litigation ended, and the applicants had a full
year from the delivery of the bills last delivered to apply for the
taxation of all the bills :—

Held, also, that the “ Special Circumstances,” which, by sec.
34 of R.S.0. ch. 147, must exist to justify a reference to taxa-
tion after twelve months from delivery of the bills are not con-
fined to cases of actual fraud or gross overcharge and pressure :
Re Norman, 16 Q.B.D. 673, followed.

Held, also that bringing these separate actions which might
all have been joined in one, and charging excessive counsel fees
were special circumstances to be regarded in ordering a taxation
after twelve months: Re Butterfield, a Solicitor, 14 P.R. 149.

ik
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An order transferring a cause or proceeding from a Surrogate
Court into the High Court contained a clause providing that in
the event of the defendant, the applicant for an order, failing
to establish his defence, his costs, if any were allowed to him,
should be on the Surrogate Court scale. By a consent judgment,
which recited the pleadings and proceedings and adjudged that
the will which was disputed by the defendant was the last will
of the testatrix and should be admitted to probate, it was also
adjudged that the costs of all parties should be paid out of the
estate.

Held, upon appeal from taxation, that the defendant was
bound by the order of transfer and his costs should be taxed on
the scale of the Surrogate Court: /n re Forster, 34 C.L.J. 162.

In an action instituted by the widow of T.W. to set aside a
will alleged to have been executed by him under undue influence,
D. acted as her solicitor and obtained a decree as prayed. During
the pendency of such action one H. was appointed by the court
administrator with a view of getting in certain debts due the
estate before being'barred by lapse of time. Numerous actions
were brought by D). in the name of H., in some of which moneys
aggregating a large sum was recovered, whilst in many no
benefit whatever resulted to the estate, and costs amounting in
the whole to $2,738.37 were incurred, which had been taxed as
between solicitor and client on H. passing his accounts before
the Master, and were paid to D. partly by H. out of moneys of
the estate and partly by funds coming into D.’s hands as such
solicitor and retained by him. Subsequently a prior will of T.W.
was duly proved by the executors named therein, who took
proceedings to obtain an account of H.'s administration and a
taxation of D.’s costs. These proceedings finally resulted in a
dismissal thereof as against D. and an order on H. to pass his
accounts, which he did, charging the estate with the amount of
costs sc paid to 1., but on a retaxation of D.’s bills the aggregate
amount was reduced to $726.56, several of the bills having been
disallowed iu foto on the alleged ground that the actions had
been brought without the leave of the court and H. was ordered
to pay in the difference. H. was unable to do so, and thereupon
he, as also the executors, by their several petitions applied for
and obtained an order upon D. to repay the amount with costs,
or in default be struck off the roll of solicitors: 29 Chy. 280.
On appeal the order was reversed (Spragge, C.J.0., dissenting)
the court being of opinion that the taxation and all the other
proceedings in reference thereto having been had in a proceeding
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to which D. was not a party he could not be bound thereby.
Per Spragge, C.J.0.: Under the circumstances appearing in the
matter an order to strike D. off the rolls in case of non-payment
was not called for, and that there were special circumstances in
the case for the opening of the taxation at the instance of the
estate: Wilson v. Beatty—In rve Donovan, 9 A.R. 149,

On an appeal by the client from a local Master’s taxation,
as between solicitor and client, of the solicitor’s bill in an action
against a bank which was dismissed, and in which the real elaim,
if any, was on a deposit receipt, with interest amounting to
8355, or the moneys secured thereby alleged to belong to the
plaintiff as administratrix, and in which action the facts, as set
out in the report, only came to the knowledge of the solicitor
and client after the action was brought, there being sufficient
room for doubt whether a claim could be ascertained after the
death of the creditor by the signature of the debtor, to warrant
the bringing of the action in the High Court :— Held, that the
solicitor was entitled to High Court costs: Re Juckson, a
Solicitor, 18 P.R. 326.

An appeal does not lie to the Court of Appeal or a judge
thereof, but to the High Court or a judge thereof, to review the
taxing officer’s taxation of the costs of an appeal to the Court
of Appeal from a judgment of the High Court.

There has been no such change in the Act or Rules as to make
Petrie v. Guelph Lumber Co., 10 P.R. 600, inapplicable, and it
is therefore to be followed : Holmes v. Bready, 34 Chy. 43, 194.

Upon appeal from the taxation between solicitor and client
of a bill of costs for the defence of an action of redemption in
which, before the beginning of the sitting at which the action
was entered for trial, an arrangement had been made between
the parties that all the matters in question should be referred to
a Master, and accordingly, no witnesses were subpenaed, and a
reference was directed at the sittings :—

Held, that the taxing authority had no diseretion to allow
an increased counsel fee with brief at the trial, as the action
could not be said to be of a special and important character, not to
allow a fee for advising on evidence.

The reference lasted for 137 hours, 18 of which were
occupied in argument. Nearly the whole of the time was
devoted to the main matter contest, viz.,, whether the defen-
dants should be charged with an occupation rent, and if so, at
what amount. The Master found that they were chargeable
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with rent of $312.50. The taxing officer allowed the solicitor
$302 for the time occupied in taking the evidence, and $47 for
the argument :—

Held that the allowance of counsel fees upon a reference
under clause 107 of the Tariff’ should be exceptional, and made
only when matters of special importance or difficult matters are
involved at the same particular sitting; and also that the
taxing officer should have taken into consideration the
unreasonable time occupied over so small a matter, and have
exercised his diseretion by confining the solicitor to the mini-
mum allowance of $1 an hour, under clause 104 of the Tariff,
for the argument as well as for the taking of the evidence.

The taxing officer allowed the solicitor $77.50 for brief upon
appeal from the Master's report; this amount included $67.80
paid to the Master for copies of the depositions :—

Held, that the solicitor had no prima facie right to order
and charge for these copies, and, in the absence of any autho-
rity from his clients, should not be allowed for them upon
taxation.

The taxing officer allowed the solicitor $35 counsel fee upon
the appeal, 12 for travelling expenses, and $10 counsel fee
upon the plaintiff’s motion for judgment, which came before
the court with appeal :—

Held, that the allowances, though liberal, were not so clearly
wrong as to justify the court in interfering: Re Robinson, a
Solicitor, 16 P.R. 423. See 17 P.R. 137.

Residuary legatees may apply for taxation of bills of costs
rendered to executors for services to the estate, for they come
within sec. 42 of the Solicitor’s Act as being “liable to pay,”
i.¢e., by the lessening of the amount of the residuary estate : Re
Skinner, a solicitor, 13 P.R. 276.

Any one cestui que may, in the discretion of the court,
obtain an order under the third party clauses of the Solicitor's
Act for the taxation of a bill of cests for business connected
with the trust estate of a solicitor employed by a trustee:
Sandford v. Porter, 16 P.R. 565.

Any party who is dissatisfied with the decision of the tax-
ing officer, in any appeal of costs, taxed by him, may, before
the taxing officer, sign his certificate, serve the other party or
parties interested with objections to the taxation, and bring
his objections before the taxing officer. Such items must state
the item or items objected to. It is, however, necessary to have
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TAXATION, 255

reasons for the objections raised. Where the objection to the
taxations is one of a number the items need not be specified :
Simmons v. Stores, 14 Ch. D. 154 Sparrow v. Hill, 44 LT.
146.

The taxing officer on the review of taxation ean ask for
further evidence as to any item objected to if he sees fit. )

The other party can require him to state in the certificate
of taxation his reasons for allowing or disallowing any item, or
items of any special fact, and he must also state at the request
of either party any special fact or circumstance relating to the
taxation.

By an order obtained by clients upon pracipe a bill of costs
was referred for taxation, and the taxing officer was directed to
take an account of all sums of money received by the solicitor
of or on account of the applicants.

Under this the taxing officer taxed the bill and took an
account of the moneys received by the solicitor, and in so doing
inquired into and determined the validity of a disputed agree-
ment in the nature of a compromise relating to some older bills
of costs not referred to taxation, but which the solicitor now
claimed should be allowed at their face value, and which the
applicants claimed should be allowed only at the amount settled
by the disputed agreement. Per Hagarty, C.J.0., and Burton,
J.A., that the officer had no jurisdiction under the order to
determine the validity of the agreement. Per Osler and Mac-
lennan, JJ.A., that he had jurisdiction.

The Court of Appeal being thus equally divided, the deci-
sions of Armour, C.J., and the Common Pleas Divisional Court,
12 P.R. 612, were affirmed.

It is doubtful if a matter of this kind, which relates wholly
to the practice and procedure of the High Court of Justice for
Ontario, and of the officer of that court in construing its Rules
and executing an order of reference made to him, is a proper
subject of appeal to the Supreme Court: Re O'Donohoe, a
Solicitor, 14 P.R. 317; O'Donohoe v. Beatty, 19 S.C.R. 336.

C., who was in active practice as a lawyer, and the author
of several useful legal treatises, had obtained a mortgage on a
valuable leasehold estate, and having taken such proceedings as
resulted in a forfeiture of the mortgagor's term, procured from
the owner of the property a renewal of the lease to himself.
The mortgagors instituted proceedings to redeem, but C. asserted
that he was absolute owner of the interest, and instructed
solicitors to defend the suit. They expressed to C. some doubt

bt |
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as to the right to resist the elaim of the mortgagors, whereupon
he, with one of the solicitors, went to a counsel of note, who,
without having time to give the case full consideration, verbally
advised them that suit should be defended.  C. drafted his
answer, his solicitor adding one clause.  Counsel retained for
the hearing told C. he would undoubtedly fail in the litigation,
and subsequently the usual deeree for redemption was pro-
nounced, C. being ordered to pay such costs as had been
occasioned by his resisting redemption. It was alleged agninst
the solicitors that they had advised C. that he would be entitled
to costs in any event: that they had refused to consider or sub-
mit to him an order to pay the mortgage money and costs on
the ground, as they alleged, that C. elaimed about three times
the sum offered ; that they had concluded with the mortgagor's
solicitor in having proeeedings instituted which they had
wrongly advised him to defend; and that he had a good
defence, but the same had been negligently managed.  There
was a written retainer which did not express any special
arrangement as to eosts, or the terms on which the defence was
to be condueted.  The court being of opinion that C. had failed
to make good his charges against the solicitors, affivmed the
order made by Spragge, C., reversing the finding of the taxing
officer that the solicitors were not entitled to recover the costs
of the litigation: Re Kerr, Akers and Bull, Solicitors, 29 Chy
D. 188.
TENDER.

Where a petition or notice of motion is served, and notice
is given to the party served that in case of his appearance in
conrt his costs will be objected to, accompanied by a tender of
85 for costs, the person making the payment shall be allowed
the same in his costs, provided the service was proper, but not
otherwise : but this Rule is without prejudice to the rights of
either party to costs, or to objeet to costs where no such tender
is made, or where the court o judge considers the party
entitled, notwithstanding such notice or tender, to appear in
court.  Ontario Rule 1153, Manitoba Rule 941. Where a
party has been served and the procedure pointed out by this
Rule has not been carried out, the party served will be entitled
to attend and will be allowed taxed costs: Gardner v. Burgess,
13 P.R. 250. See also Re Sutton, 21 Ch. . 855; Re Varcon
Trusts, 33 W.R. 207, Discussion as to the effect of the
defences of tender and payment into court upon the question of
costs and otherwise: Davis v. National Assurance Co.,, 16 P.R.
116.
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TENDER, 257

Unless the defendant pays into court the full amount which
at the trial is found due to the plaintiff he is liable for costs.
In Henderson v. Bank of Hamilton, 25 O.R. 641, affirmed on
appeal 22 AR 414, the defendant paid into court twenty cents
less than the correet amount due to plaintiffs, and it was held
that the plaintitts were entitled to full costs.

Costs Taxed i". Pavties Differ.

Where it is directed that costs shall be taxed in cases where
the parties differ about the same, the party claiming the costs
shall bring the bill of costs into the office of the taxing officer,
and give notice of his having so done to the other party, and at
any time within eight days after such notice such other party
shall have liberty to inspect the same without fee if he thinks
fit.  And at or before the expiration of the eight days, or such
further time as the taxing officer shall in his diseretion allow,
such other party shall either agree to pay the costs or signify
his dissent therefrom, and shall thercupon be at liberty to tender
a sum of money for costs ; but where he makes no such tender,
or where the party claiming the costs refuses to accept the sum
so tendered, the taxing officer shall proceed to tax the costs ; and
where the taxed costs shall not exceed the sum tendered, the
costs of the taxation shall be borne by the party claiming the
costs.  British Columbia Rule 756,

85 may be tendered to certain cases, and effect n‘[i Where
any petition in a cause or matter is served, and notice is given
to the party served that in ease of his appearance in court his
costs will be objected to, and accompanied by a tender of costs
for perusing the same, the amount to be tendered shall be $5.
The party making such payment shall be allowed the same in
his costs, provided such service was proper, but not otherwise ;
but this order is without prejudice to the rights of either
party to costs, or to object to costs where no such tender is
made, or where the court or judge shall consider the party
entitled, notwithstanding such notice or tender, to appear in
court. In any other cases in which a solicitor of a party served
necessarily, or properly peruses any such petition, without
appearing thereon, he is to be allowed a fee not exceeding the
amount aforesaid.  British Columbia Rule 799.

Where an originating summons, a petition, or a notice of
motion is served, and notice is given to the party served, that
in case of his appearance in court his costs will be objected to,
accompanied by a tender of 85 for costs, the person making
cosrs—17
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such payment shall be allowed the same in his costs if the
service was proper, but not otherwise ; but this rule is without
prejudice to the rights of either party to costs, or to object to
costs where no such tender is made, or where the court or judge
considers the party entitled, notwithstanding such mnotice or
tender, to appear in court: (1897), O.R. 1153, Nova Seotia Rule.
TERM FEES.
Ontario tariff item 113 is as follows :—

- Fees after statement of claim, or where statement dispensed
with, after filing writ, on defence, joinder of issue, trial, or
argument before the court or any other step in the cause, and
on judgments other than praecipe judgments in mortgage cases.
No two fees to be allowed to either party when such proceed-
ings are taken, or had, between the first day of any sittings of
the court and the first day of the following sittings so fixed.

Term fees are taxable, and are guided by the dates of the
old terms. A term fee is to be allowed for the steps mentioned
in the above tariff item after the statement of claim,

THIRD PARTY COSTS.

A third party, who by his contract was obliged to indemnify
the defendant, appeared at the trial and succeeded in reducing
the damages to a sum already paid into court for the defendant
It was held that he was not entitled to costs against the
plaintiff : Williams v. S. E. Ry. Co., 26 W.R. 352.

The court has complete jurisdiction over the costs of third
parties brought in under the provisions of the rule on that
behalf ; and may even order the plaintiff to pay the costs of
third party : Hansbury v. Drainage Board, 12 L.R. 26. ,

The defendant may also be. ordered to pay costs of third
parties. See Dawson v.Sheppard, 49 L.J.Q.B.529; L.T.611; Lewin
v Trimming, 69 LT. 511; Ewing v. Toronto, 34 Canada Law
Journal 417; Kelly v. Wade, 14 P.R. 66; Allen v. Mathers, 9
P.R. 477 ; Granthan v. Powell, 1 P.R. 256 ; Stacey v. McIntyre,
5 P.R. 205; Pacand v, McEwan, 6 P.R. 20; Robidon v. Harkin,
2 P.R. 129.

Where on the trial of an action a nonsuit is directed ; on
appeal the nonsuit is set aside and a new trial granted. On
the second trial the plaintiff obtains a verdict and judgment, the
plaintiff is entitled to costs of the first trial and of the new
trial : Green v. Wright, 46 LJ.C.P. 427.
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THIRD PARTY COSTS, 259

Where it is ordered that the cests of the former trial are to
abide the result of the new trial, if the successful party at the
first trial succeeds on the new trial, he is entitled to costs of
both trials. If the unsuccessful party succeeds, he is only
entitled to the costs of the new trial: Sherlock v. Barned, 1
LJ.CP. 11.

Where a jury is unable to agree and is discharged by con-
sent of counsel, the party who claims the verdict on the second
trial is not entitled to costs of the first trial : Bostock v. N. S.
Railway, 18 Q.B. 777, ‘

Also where a jury does not agree and is discharged by the
judge, and the plaintiff afterwards discontinues, the defendant
is not entitled to the costs of the first trial: Wall v. L. & S. W
Railway, 25 LJ. Ex. 93.

Where the plaintiff was improperly nonsuited, a new trial
was granted without costs: Runscall v. Hogg, 3 Wils, 146.

When on the second trial, the jury found a verdict for the
plaintiff, no order was made for costs, Rose; J., in Copeland v.
Blenheim, 11 P.C, 54, held that the costs of the first trial were
costs in the cause to the plaintiff, and were taxable without any

special direction being governed by Rule 478 0.J.A,

now
Consolidated Rule 1130.

When the judge had misdirected the jury upon an important
matter of fact, a new (rial was granted without payment of
costs: Hain v. Davey, 2 H. & W. 30.

Where in consequence of the omission of the judge to call
the attention of the jury to a material feature in the case, and
a wrong verdict was given in consequence thereof, the court
impose the terms of the payment of costs on the granting of a
new trial: Gibbens v. Phillips, 2 M.&R.Y. 238.

I'he costs of opposing an unsuccessful application for a new
trial are costs in the cause.

Where a new trial is granted on payment of costs, such costs

do not include expenses of briefs where the same will be used
on the second trial : Lord v. Wardie, 6 D.P.

Where parties compromise a suit and no provision is made
for the costs, the court will not hear the case for the purpose of
determining the costs alone : Nicholl v. Elfred, 5 Jur. (N.S.) 264.

In a jury action the judge has power to order the plaintiff,
who recovers a nominal sum, to pay the defendant’s costs:

Harris v. Petherick, 48 LJ. Q.B. 521.
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At the trial the defendant obtained an order for the
inspection of a vein in the plaintifi’s claim upon the statement
made that the vein was a continuation of a vein, the apex of
which was within the limits of their own claim.  The plaintiffs
asked for an adjournment with a view of inspecting their own
property, and, if possible, rebutting the defendant’s claim, and
an adjournment was allowed, but on terms, viz..—That all
costs oceasioned thereby should be borne by the plaintiffs in any
event on appeal from this ruling. It was held that such costs
should abide the result of the issue to which the inspection
related : Zron Mask v. Centre Star, T B.C.R. G6.

The judge has power to postpone or adjourn the trial, and
may at, or after the trial, direct that judgment be entered, or
may adjourn the costs for further consideration.

Motions to postpone the trial should be made, where
applicable in Chambers, before the expense of preparing for
trial has been incurréd. The costs of postponing the trial on
account of the absence of a material witness will be costs in the
cause, if it can be shown that every effort was made to secure
the attendance of such witness, but if the application is not
made promptly, the party applying nray be ordered to pay the

costs of the application and adjournment : Brown v. Porter, 11
P.R. 250 ; MeDonald v. MeMillan, 22 Gr, 362,

When the hearing of an action is adjourned in order to allow
parties to be added, the party who applies for the adjournment
must pay all the costs incurred by the action having been in the
paper for hearing, and not merely a fixed sum for costs of the
day : Lydall v. Martinson, 5 Ch. D. 780; 37 LT\ 69.

Where an action is called on for trial and the plaintiff’ does
not appear, the defendant is entitled to judgment with costs
«without proving that notice of trial has been served upon him.
A judgment so obtained, if set aside, will be on payment by the
plaintiff of the costs of the day and of the application: Farrell
v. Wall, 36 LT 95; James v. Crow, 7T Ch. D. 410; 47 L.J.,
ch. 200; 37 LT. 749 ; 26 W.R. 236 ; Coclle v. Joyce, T Ch. D,
56, not followed—as to requiring proof of service of notice
of trial.

Costs of applications ordered to stand over until trial, and
costs reserved to be disposed of at the trial, should follow the
event of the trial without any special directions: Hodges v.
Hodges, 25 W.R. 109.
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Where the defendant claims to be entitled to contribution,
or indemnity from, or any other relief over against any person
not a party to the action, he can under the provisions of Rule
269, et sequiter by consent of a court or a judge, issue a third
party notice.  The court or judge is to decide all questions of
costs us between the third party and other parties to the action,
and may order any one, or more, to pay the costs of any other,
or others, or give directions as to costs as the justice of the case,
may require,

Where the plaintiffs brought action against the defendants
to recover possession of certain lands, and the latter resisted the
claim, and also served a third party notice upon H., claiming
indemmnity, and, thereupon, by order in chambers on the applica-
tion of the defendants, H. was made a party defendant to the
action, and the plaintitfs afterwards abandoned their claim to
the lands :—Held, that the plaintitis must pay H.'s costs : Beard
v. Credit Valley R. W. Co., 9 O.R. 616.

In an action for rent or royalties upon iron received by the
defendants, they served a notice upon a third party claiming
contribution from him. The third party appeared, and an
order was made that he should be at liberty to defend the action
as regarded the question between the plaintift and defendants
only, and to appear at the trial, call witnesses, cross-examine
the witnesses called by the plaintiff’ and defendants, and to be
bound by the findings. The third party delivered a statement
of defence, which was directly against the plaintifi’s statement
of claim, except a portion thereof which stated that he was not
a proper party, and that no right of contribution existed against
him, but this portion was struck out at the trial upon his own
application. The plaintiff was successful in the action :— Held,
that the third party had adopted the position of one who was
called upon by his own interest to defend the action and that
he should not recover from the defendants who brought him in
his costs of so defending it : Wallbridge v. Gaujot, 13 P.R. 463.

The defendants being sued as carriers for the loss of goods
in transit under a contract between the plaintiffs and defendants,
gave notice under Rules 107 and 108 (Con. Rules 328 and 329),
to the third parties that they claimed indemnity from them,
under a contract to which the plaintiffs were strangers; the
third party appeared, and an order was made that they should
be at liberty to assist in defending the action and should be
bound by the result as regards the liability of the defendants to
the plaintiffs, The plaintiffis were non-suited at the trial :—
Held, that the plaintiffs were not liable for the costs of the
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third parties, or the costs occasioned by joining them ; nor were
the .defendants liable for such costs: Zomlinson v, Northern
R.W.Co. uf('tlutl(ltl, 11 P.R. 419,

Held, that the order of Armour, J. (11 P.R. 419), refusing
the third parties their costs, was made in the exercise of a dis-
cretion, which, by see. 52, 0..). Act, were not subject to review
without leave, and as no such leave had been given, an appeal
from the order was dismissed, with costs. The court direeted
that such part of the costs incurred by the third parties in
establishing the defence as might properly have been incurred
by the defendants should be allowed by the taxing officer.

Where the third party has been brought into an action by
the defendant, and an order obtained by the latter <|i|'|'('lin‘,;r
that the question of indemnity as between the third party and
himself be tried, after the trial of the action and oppose the
plaintifi’s claim so far as the third party is entitled against the
defendant to costs up to and inclusive of the trial :— Held,
however, that the disposition of such costs is in the diseretion
of the trial judge, whose order, by R.S.0,, ch. 51, sec. 72, is not
subject to appeal without leave:—Held, also, that the third
party cannot be heard in the Divisional Court upon an appeal
by the plaintiff’ from the judgment at the trial, and is entitled
to no costs of such appeal : Ewing v. City of Torouto, 18 P.R
137.

A third party, who, under contract to indemmify the de-
fendant, obtained leave to appear at the trial, and then sue-
ceeded in his object of reducing the damages to a sum already
paid into court by the defendant, was held not entitled to costs
against the plaintift: Williams v. The South-Eastern Railway
Co., 26 W.R. 352.

The court has no power to annul a direction in a judgment
previously delivered, and a third party shall pay the costs of
the interlocutory proceedings taken to bring him before the
court, although by the judgment in the action it was ordered
that he is dismissed from the action with costs to be paid by
the defendants : Beynon & Co. v. Godden « Sons, 4 (C.A.), Ex.
D. 246; 48 LJ. (C.A), Ex. 80,

There is power to order a defendant to pay costs to a third
party who appears in consequence of having been served by the
defendant with a third party notice: Dawson v. Shepherd,
Grier third party, 49 LJ., Q.B. 529; 49 LT. 611; 28 W.R.
805; The Yorkshire Wagon Co. v. The Newport and Abercarne
Coal Co. (5 Q.B.D. 268; 49 LJ., QB. 52; 42 L.T. 367; 28
W.R. 505), explained. ?
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Where third parties were brought in and they brought in

:, certain fourth parties, on the trial of the action, the plaintiffs
were ordered to pay the costs of the third and fourth parties :

" Witham v. Vane, 42 LT. 686 ; 28 W.R. 812.

h A third party who has been brought into an action by the

N defendant, who obtained an order divecting that the question of

| indemmnity as between himself and the third party at the trial

d of the action. At the trial the plaintifi’s action was dismissed.

n It was held the trial judge has full power over the costs of the

1 trial, and his order by R.S.0,, ch. 51, sec. is not subjeet to
appeal without leave.

v Where the plaintiff’ appeals from the judgment delivered at

! the trial to a Divisional Court, the third party cannot be heard

l on the ;|l;|w:ll. and is entitled to no costs of such ;|1)lwu| : Ewing

e v "l'/"l "_l' Toronto, 18 P.R. 137. See also Tomlinson v,

® Novthern, 11 P.R. 526 ; Witham v. Vane, 28 W.R. 812,

)

: TITLE TO LAND BROUGHT INTO QUESTION.

t Where the plaintifi’s title to land is brought into question in

I such a manner as to oust the jurisdiction of the inferior courts,

Il Even though the amount recovered ultimately is within the

jurisdietion of the inferior courts the plaintiff is entitled to
costs in the High Court scale: Danaher v. Little, 13 P.R. 361 ;
'l'mu/riux v. Jones, 22 Q.B.D. 599 ; Worman v I;l'lltlll/‘ 12 P.R.
G18.  See ArrEALS, and ecases cited thereunder.

TRIAL.

Orders obtained on condition are deemed to be abandoned so
far as it is beneficial to the party obtaining it unless the con-
dition upon which it was obtained is performed : See Carroll v.
Booth, 11 C.L'T 84.

The judge at the trial eannot, of his own motion, give a
direction depriving a successful party of his costs. It is not,
however, necessary that counsel should be the first to speak;
but if he is present to support the application, and if counsel on
the other side is present to oppose it, that is sufficient : Collins
v. Welch, 49 LJ. (App.) C.P. 260: Marsden v. Lancashire and
Yorkshire Railway Co., 50 L.J. (App.) Q.B. 318,

The application must be made at the trial. Such application
would be considered to be made at the tricl if formally made
after the judge has left the court, to the officer delegated by the
judge to take the verdict: Baker v. Oakes, 46 LJ. (App.) Q.B.
246; 35 L.T. 832.
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So if the application is made an hour after the verdiet, and
while another cause is being tried, and the order is made
the next morning after the judge had taken time to consider :
Kynaston v. Mackinder, 47 LJ. (App.) Q.B. 76.

When no application to deprive a successful party of costs
of an action tried before a jury has been made to the judge at
the trial, a Divisional Court will entertain such application when
made within a reasonable time : Bowey v. Bell, Brook v. Israel,
North v. Bilton, Siddons v. Lawrence, 4 Q.B.D. 96; 39 L.T. 607.

UNNECESSARY COSTS.

The court or judge may at the hearing of an action or upon
an appeal, application or proceeding, or any action or matter in
court or Chambers, and whether the same is objected to or not,
direct the costs of any writ, pleading, petition, aflidavit, evidence,
account, statement or other proceedings or any part thereof
which is improper, unnecessary, or contains unnecessary matter,
or is of unnecessary length, to be disallowed, or may direct the
taxing officer to look into the same and to disallow the costs
thereof, or of such part thereof as he shall find to be improper,
unnecessary, or containing unnecessary matter, or to be of
unnecessary length. In such case the party whose costs are so
disallowed shall pay the costs occasioned to the other party by
such unnecessary proceeding, matter or length, and in any case
where such question has not been raised before and dealt with
by the court or judge, the taxing officer may look into the same
and (as to aflidavits and evidence although the same may be
entered as read in any judgment or order) for the purpose afore-
said, and thereupon the same consequences shall ensue as if he
had been specially divected to do so.  Ontario Rule 115}. See
also Manitoba Rule 9} 2.

Between party and party the taxing officer shall not allow
the costs of proceedings (a) unnecessarily taken, (b) not caleulated
to advance the interests of the party on whose behalf the same
was taken, (¢) incurred through over-caution, negligence or mis-
take, unless he is of opinion that such proceedings were taken
by the solicitor because in his judgment, reasonably exercised
they were conducive to the interests of his client. Onfario
Rule 1176.

Between solicitor and client the taxing officer may allow
proeeedings taken as mentioned in above clauses (a) and (c¢) of
this Rule, where he is of opinion that such proceedings were
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taken by the solicitor because in his judgment, reasonably
exercised, they were conducive to the interests of his elients and
may allow the costs of proceedings taken as mentioned in clause
(b), where the same were taken by the desire of the client before
being informed by the solicitor that the same were unnecessary
and not calculated to advance the interests of the client : Snyder
v Sayder, 11 P.R. 142.

Boyd, C., makes the following remarks as to unnecessary
proceedings : “This multiplication of summones and orders in
respect of the same subject matter is such a practice as I hope
will not be repeated.” In analogous cireumstances Kelly, C.B.,
said that the proceedings were in fact oppresive and offensive
although the plaintifi’s attorney may not have endeavored to act
llllfllil‘].\': Jackson v. Freeman, 20 O.R. 683. Also Guéret v,
Young, W.N. (1883) 216.

A motion to have a pleading, petition or affidavit taken off
the file for scandal, or to have scandalous matter expugned, may
be made to a court or a judge at any time before the hearing of
the case or matter. See Ontario Rule 297.

The disallowance of costs of unnecessary matter in an affi-
davit or any pleading is governed by Ontario Rule 115}, cited
above,

Where a plaintiff’ delivers a statement of elaim without
being required to do so the court or a judge may make such
order as to the costs occasioned thereby as shall seem just if it
appears that the statement of claim was unnecessary or im-
properly delivered, and if no order be made by the court or a
Judge the taxing officer is to have the same duty. The propriety
of making any examination for the purpose of discovery may
also be enquired into by the taxing officer, either with or with-
out the direction of a judge, and if it appears to have been had
unreasonably, vexatiously, or of unnecessary length, the costs
oceasioned by such examination are to be borne wholly, or in
part, by the party infault. The costs of obtaining an order for
production and of any inspection of documents, or notice thereof,
are not to be allowed unless it is shown to the taxing officer
that there were good and sufficient reasons for taking such
order, giving the notice or making the inspection. Where costs
are to be borne by another party costs are to be allowed which
do not appear to the taxing officer to have been necessary or
proper defending the rights of the party, or which appear to
the taxing officer to have been incurred through over-caution,
negligence or mistake. The court or judge at the hearing, or
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upon proper application, may direct the costs of. any pleading,
affidavit, evidence, notice to eross examine witnesses’ account,
statement, or other proceeding, or any part thereof, which is
imprup«-r, unnecessary, or contains unnecessary matter, or is of
unnecessary length, to be disallowed ; or may direct the taxing
officer to look into the same and to disallow the costs thereof, or
of such part thereof as he shall find to be improper, unnecessary,
or to contain unnecessary matter, or to be of unnecessary length.
In such case the party whose costs are so disallowed is to pay
the costs occasioned to the other parties by such unnecessary
proceeding, matter, or length, and in any case where such
question shall not have been raised before and dealt with by the
court or judge the taxing officer may look into the same (and, as
to evidence, although the same may be entered as read in any
“deeree or order ™) for the purpose aforesaid, and thereupon the
same consequences are to ensue as if he had been specially
directed to do so. See O'Brien v. Bull, 19 C.LT. 211; Robert-
son v. GGrant, 3 (‘ll‘\'. D. 207 ; Cutler v. Morse, C.I.J. 540. See
also Ontario Rules 1447 and 1148 and Manitobe Rules 9.9,
940 and 942, See also the the following Nova Scotia Rule:

If in any case it appears to the court or a judge that costs
have been improperly or without any reasonable cause ineurred,
or that by reason of any undue delay in proceeding under any
judgment or order, or of any misconduct or default of the
solicitor, any costs properly incurred have nevertheless proved
fruitless to the person incurring the same, the court or judge
may call on the solicitor of the person by whom such costs have
been so incurred to show eause why costs should not be dis-
allowed as between the solicitor and his elient, and also (if the
circumstances of the case require) why the solicitor should not
pay to his client any costs which the client has been ordered to
pay to any other person, and thereupon may make such order
as the justice of the case requires. The court or judge may
refer the matter to the taxing officer for inquiry and report, and
direct the solicitor in the first place to show cause before the
taxing master, and may also appoint a solicitor to attend and
take part in such inquiry. Such notice, if any, of the proceed-
ings or order shall be given to the client in such manner as the
court or judge directs. Any costs of the solicitor so appointed
and attending shall be paid by such parties or out of such funds
as the court or a judge directs. (E. 986.)

Under British Columbia Rule 233 the plaintiff can have a
point of law raised on the proceedings disposed of before trial,
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but, according to the decision in Hall v.The Queen, T B.C.R.120,
it appears that there is no duty cast on the defendant to do so,
80 where the defendant succeeds at the trial on a point of law
which could have been disposed of before trial he is neverthe-
less entitled to the usual costs of trial.

Where two or more actions or proceedings are instituted for
administration or partition or sale, all or any of the costs of an
action or proceeding which has been unnecessarily prosecuted
may be disallowed.  Ontario Rule 11}7.

If, instead of applying for a judgment on notice, the plain-
tiff unnecessarily issues a writ of summons for administration,
he will not be entitled to the extra costs thereby oceasioned,
and such costs cannot be recovered even as between solicitor
and client: Sovereign v, Sovereign, 15 Gr. 559 ; Allenby v.
Weir, 13 P.R. 403.

If it ean be shown that an executor brought an action
unneeessarily, he will not be allowed any commission : (7l
v. Robson, 17 Gr. 318.

Where it can be shown that the commission provided by the
above rule would be clearly inadequate, the judge has power to
order the costs to be taxed. It would also appear that where
the commission is more than sufficient to remunerate the
solicitor for the work dorie, the judge has power to order the
costs to be taxed. Ontario Rule 11}6.

Where a motion was made to a court instead of Chambers,
and was adjourned to Chambers, the applicant was ordered to
pay the costs: Lee v. Mimico Real Estate Co.,, 15 P.R. 288.

Where a solicitor negligently or ignorantly takes some
unnecessary proceedings, the taxing officer shall disallow all
charges made in connection therewith. The court will in all
cases order a review of taxation.

Where the taxing officer has made an error in taxation or
has wrongly construed an order as to the division of costs
between the parties, however, the court will not ordinarily
interfere with the taxation of costs by the taxing officer, unless
his decision is shown to be erroneous in principle.

Where an objection might have been raised by a demurrer,
the costs of defence were given as of a successful demurrer, to
be set off against the costs of a judgment on the pleadings for
an admitted debt : Wallis v. Skain, 21 O R. 532,

The plaintiff was ordered to pay the costs of an interim f
injunction obtained by him because the facts proved at the trial !
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showed no anticipation of such immediate and serious damages
as to justify the application for it: Sklitzskyn v. Cranston, 22
O.R. 590

Action instead of Motion. The order and decision of
Robertson, J., 13 P.R. 403, upon appeal from taxation of costs
between solicitor and client, disallowing to the solicitor the
additional costs occasioned by their bringing on their client’s
behalf an action for administration where a summary applica-
tion would have sufficed, was affirmed by the Court of Appeal,
Burton, J.A., dissenting.

In the administration action the additional costs incurred
by the defendants in that action were allowed to him by way
of set-off' against the costs awarded to the plaintiff’:

Held, that no relief could be obtained by the client upon a
proceeding for taxation of costs in respect of the loss suffered
by her in virtually paying these costs to the defendants: Re
Allenby & Weir, 14 P.R, 227. .

The costs of printing unnecessary material disallowed :
Bryce v. Lontel, 21 A.R. 100.

Where a motion to stay proceedings was made in court, it
was enlarged into Chambers, and costs were ordered against the
applicants: Lee v. Mimico Real Estate Co., 15 P.R. 288; Suthe-
land v. Young, 1. 94 (Manitoba); Freehold v. McLean, I1X. 15
(Manitoba).  See TAXATION, and see APPEALS.

VEXATIOUS PROCEEDINGS.

All costs which have been vexatiously and improperly
incurred by a successful party will be disallowed on taxation.

The costs of the cause should, as a general rule, follow the
result, but to this rule an exception will be made where the
party has established his objection by means of an unnecessary
degree of litigation ; as, for example, where the plaintiff failed
to establish his case, but encumbered the suit with an unneces-
sary multitude of witnesses and with many irrelevant deposi-
tions. He was ordered to pay the costs of the depositions,
although the action was dismissed without costs as to the rest
of the case: Moore v. McKay, Beav. 282, See UNNECESSARY
PROCEEDINGS, and cases cited thereunder. See TAXATION, and
cases cited thereunder. :
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VESTING ORDERS.

res

Where one of the vendors was absent from the jurisdiction,
in consequence of such the execution of the conveyance pre-

of pared by the purchaser could not be procured, the purchaser
sts was held to be entitled to the costs of obtaining a vesting order:
he Re McMorris, 3 Chy. Ch. 430. The costs of a motion for a
t's vesting order were ordered to be paid out of the purchasing
a- money in Lawrason v. Buckley, 3 Chy. Ch. 270. See also

McMaster v. Kempshall, 1 Chy. Ch. 329, See APPEALS.

VOUCHERS.

In passing accounts in the Surrogate Court it is not neces-
sary to file the vouchers. Where the executor desires for his
own protection and for the safe custody of the vouchers to
have them filed, a written requisition should be given by him.
Where the vouchers are filed, the clerk is entitled to the
ordinary fees for filing accounts.

i
'1‘
Re
The taxing officer should not tax any disbursements for
which a proper voucher is not produced on taxation, unless he
is satistied by other evidence that the disbursement was properly
made. The taxing officer should also compel any parties pro-
ducing vouchers for payment of disbursements to file same:
Wilson v. Moulds, 4 P.R. 101.  See DISBURSEMENTS.

VENDOR AND PURCHASER.

In Zsaaes v. Lowell (1898), 2 Ch. 285, the plaintiff’ had pur-
chased land subject to a condition that if any requisitions were
made which the vendor should be unable to remove, “ notwith-
standing any intermediate negotiation,” the vendor should be
entitled to rescind, and the purchaser to get back his deposit.
Nothing was said in the condition as to litigation. The plain-
tiff objected that the defendant had misrepresented that the
property was freehold, when in fact title was only shown to a
term ,under a lease, and on this ground the action was
commenced for recission, and return of the deposit, and pay-
ment of expenses for investigating the title. Before entering
5 an appearance the defendant gave notice rescinding the con-
tract and that he had authorized the anctioneer to return the
deposit, which the plaintiff refused to accept. An appearance
was then entered and the plaintiff’ proceeded with the action.
Byrne, J., held that, notwithstanding the commencement of the
action, the defendant was entitled to rescind the contract, the
alleged misrepresentation not being established.
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Under the circumstances the plaintiff was held entitled to
the deposit, and the costs up-to the action subSequent to the
notice,

The plaintiffs brought their action alleging that in con-
sideration that the plaintiffs would pay to the defendants their
charges for the proper supply of pure water for the purpose of
supplying power to the plaintifis’ hydraulie elevator the defen-
dants undertook and agreed to supply the plaintitfs with such
water ; that in supplying such water the defendants negligently
caused and allowed such water so furnished by them during
the six years prior to the commencement of this action to be
impregnated with sand and such deleterious matter held in
suspension therein (said water being in such condition to the
knowledge of defendants), that it so greatly damaged the said
apparatus of the plaintitls’ elevator that the same became
totally useless to the plaintiffs, ete., whereby, ete.

The defendants pleaded not guilty by statute, and that it
was not expressly alleged that the act complained of was done
maliciously and without reasonable or probable cause ; that the
act complained of was done by them in the execution of their
office, ete.; that the act was not eaused within six months; and
that no notice of action had been given, setting up 35 Viet., ch
79: 41 Viet., ch. 41, sees. 1-3; R.S.0. ch. 73, sees. 1, 13, 14, 15

Held, affirming the judgment of Robertson, J., that the
action being one for breach of contract none of the statutory
defences set up were applicable or could be pleaded : Scottish
Ontario Land Co, v. Toronto, 33 Canada Law Journal 109
See ArpEALS, and cases cited thereunder,

An order was made by the court delegating the powers
exercisable by the court for the purpose of winding up a com-
pany to a referee, pursuant to RS.C. ch. 129, see. 77, as
amended by 52 Viet., ch. 32, sec. 20 (D.):—

Held, that power was delegated to the referee to order
security for costs and to stay proceedings till security should be
given by a shareholder resident out of the jurisdiction who
intervened :—

Held, also, that the liquidator and others opposing the
applications made by the intervening shareholder were not
barred of their right to security by not applying till after the
original applications of the shareholders had been dismissed
and appeals taken ; but that the security should be limited to
the costs of the appeals: Re Sarnia 0il Co,, 14 P.R. 335.
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WANT OF PARTIES, 271

In a proceeding for the winding up of a company, a solicitor
who is acting for claimants whose claims must be contested by
the liguidators, cannot obtain the sanction of the court to his
acting also as a solicitor for the liguidators. Nor will the
court sanction the appointment of a special solicitor to act for
the liquidators in the matter of the contested claim.  The
winding up must be prosecuted by one disinterested solicitor,
whose services will not be divided by the assertion of antago-
nistic claims : Re Charles Stavk Co., 15 P.R. 471, See also
Re Drurvy Nickel Co, 16 P.R. :

An order was made by a County Court under R.S.0. ch.
183, for the winding up of the companies, and a liquidator was
appointed, who brought in a list of contributories. The con-
tributories showed cause to their names being
list, and the court made an order in the ca

D e }

ettled upon the
» of each of them

reciting that it appeared there was no jurisdietion to make the
winding-up order and that all proceedings w cardam non
Judice, and there was no jurisdiction, the it being an
inferior one, to order the liquidator or con es to pay the
costs,

And even if there was jurisdiction he circumstances

of this case it should not have been exercised against the
liquidator.

Ontario Rule 1256 does not apply to proceedings under the
Winding-up Aect, either by virtue of sec. 34 of the Act or
otherwise,

Remarks to multiplicity of orders taken out in the matters:
Re Cosmopolitan Life Association, 15 P.R. 185. See Liqui-
DATION, and cases eited thereunder.

WANT OF PARTIES.

A party who applies for an adjournment in order to allow
parties to be added, must, as a general rule, pay all costs
incurred thereby : Lydall v. Martinson, 37 L.P. 69 Mill v.
Kirwin, Jac. 163,

If the defandant does not make the objection in hearing, he
is generally deprived of costs.

Where the defendants admitted by their answer that all
persons interested were parties to the suit, and at hearing
objected for want of parties, and the objection prevailed, it
was held that having misled the plaintiff they ought to pay him
the costs of the day : Price v. Barrington, 2 Beav. 285.




PRINCIPLES OF THE LAW OF COSTS,
WITNESSES.

A publie official, or other witness subpwenaed or called upon
to produce before court, or a judge or officer, any public or other
document shall not be entitled to more than ordinary witness
fees, unless the court or a judge, or officer otherwise orders. 57
Viet., ch. 25, sec. 1; 58 Viet.,, ch. 12, see. 127 ; 58 Viet., ch. 18,
Sched. (20), and Rules of 4th January, 1896. Rule 1458 last
clause amended. Ontario Rule 1151.

A solicitor, who is counsel in a case, or a partner to the
counsel, cannot be allowed witness fee,

Witness fees are costs incidental to remanets, and are
properly taxable to the successful parties.

Where the services of an interpreter are required by the
court, such interpreter is entitled to the same fees as any other
witness, and his fees are properly taxable as costs.

All officials of the court attending court as witnesses, are
only entitled to the ordinary witness fees.

O S AR R Iy

Any number of names may be included in one subpeena,
and no more than one subpwna shall be allowed on taxation of
costs unless a sufficient reason be established to the satisfaction
of the taxing officer for issuing more than one.

AR SRS

Held, that where a solicitor or counsel of one of the parties
to a suit has put his name as a witness to a deed between the
parties, he ceases, in respect of the execution of the instrument,
to be clothed with the character of a solicitor or counsel, and is
bound to disclose all that passed at the time relating to such
execution : Robson v. Kemp, 5 Esp. 52, and Craweour v. Salter,

18 Ch. D. 30, followed ; Magee v. The Queen, 3 Ex. C.R. 304.

Witness fees must be paid before taxation, and should be
| paid before the affidavit of disbursements is made.

The taxing officer has only the power to allow the monies
actually and properly disbursed : Ham v. Lasher, 24 U.C.

Q.B. 357.
Where a witness, if subpenaed and paid witness fees by both
parties to the action, the rule was established in MeLean v.
Evans, 3 P.R. 154, and since followed, that the successful party
is entitled to tax the costs of the witness against the other
party. '

No witness fee can be allowed for a witness who was not nowy
present and examined at the trial, if it can be shown that as p
when the case was entered for trial he was a necessary and 13 P,
material witness, but that owing to the course that the case co
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WITNESSES.

took at the trial it became unnecessary to examine him, his
witness fees can be taxed against the opposite party. The
party subpeeaning a witness must exercise reasonable discretion
as to the time for which the witness should be subpceaned,
having regard to the position of the case on the docket. If the
case for which he was subpeaned was, for example, No. 40 on
the docket, and the witness was subpenaed for the first day of
the sittings, the full time of his attendance at court cannot be
taxed. A barrister or solicitor is not entitled to witness fees
unless he can show that he attended the court solely for the
purpose of giving evidence in the court, and that he had no
other business in court, and would not have attended court had
he not been called upon to give evidence in the case. See. 120
of the Judicature Act, R.S.O. ch. 51, 1897, regulates the
witness fees to be paid to public officials, etc., and is as follows:—

Any public official or other witness subpeenaed or called
upon to produce before any court or tribunal any public or
other document shall be entitled to no more than ordinary
witness fees, unless the court or other tribunal otherwise order.
R.S.0. ch. 180, sec. 40.

A taxing officer refused to allow the plaintiffs the expenses
of seventeen witnesses who were subpenaed to attend a trial at
Hamilton, which proved abortive, the trial being postponed
because the defendants had not obeyed an order to produce.
The defendants were ordered to pay the costs of the hearing
at Hamilton, rendered nugatory by the postponement. The
seventeen witnesses were subpeenaed to be examined at the
abortive trial, and were examined at the adjourned trial, upon
matters which the judge held could not be interfered with by
the court :—Held, that in refusing the costs of subpwnaing
these seventeen witnesses, the taxing officer did not erroneously
exercise the discretion given him by Rule 442 0.J. Act (Con.
Rule 1214) : Christopher v. Noxon, 10 P.R. 149. See Tait v.
Burns, VIIL 19 (Manitoba).

The plaintiff’s own physician attended on him during an
examination de bene esse, and was called as a witness at the
trial, when he stated what his charges for attendance on the
plaintiff would amount to :—Held, that there being nothing to
show that he did not include in his statement the charges for
attendance at the examination, they were taken to have been
incurred in the verdict, and would not be taxed to the plaintiff
as part of the costs of the action: Carty v. City of London,
13 P.R. 285.
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274 PRINCIFLES OF THE LAW OF COSTS,

The plaintiff, not being bound to rely on the admission of
the defendants on their examination for discovery, the costs of
procuring the attendance of a witness to prove what was then
admitted, should have been taxed: *Alevander v. School
Trustees uf Gloucegter, 11 P.R. 157.

To be allowed the costs of a witness attending at a trial,
but not called, it is necessary to show four things :—(1) That
he was a necessary and material witness. (2) That he was in
attendance. (3) What he was brought to depose to. (4) The
reason why he was not examined : MecMicken v. Ontario Banlk,
VIIL 513 (Manitoba).

Where the costs were awarded to the plaintiff upon a post-
ponement of the trial, and the case was not tried until after the
taxation of such costs was closed, but it appeared upon appeal
from the taxation that some of the witnesses allowed for were
not called when the case was actually tried, the taxation was
re-opened upon payment of costs, and the taxing officer was
directed to reconsidér the allowance of witness fees: Conmee v
North American Railway Contracting Co., 13 P.R. 433.

By judgment on further directions the plaintiffs were
awarded the costs of the action and reference.  Upon appeal
from the taxation of such costs, the defendant contended that
the plaintiffs should not be allowed the costs of attendance and
witnesses in the Master’s office relating to items in the account
in question, as to which the plaintiffs failed :—Held, that the
plaintiffs were entitled to all the costs properly, fairly and
reasonably incurred upon the reference, but not to costs of
unnecessary proceedings, or witnesses: the costs of witnesses
called to establish something on which the party calling them
failed were in the discretion of the taxing officer.

Where two suits are brought for the same cause of action
by the same plaintiffs against different defendants, but the
pleas are the same, and the witnesses the same in both suits,
and notice of trial is given in both for the same time, the
witnesses are entitled to fees only in one of the suits: The Nova
Scotia Land and Gold Crushing Co. v. Bolling, 1 Old. 723
(Nova Scotia). See also Newill v. Garrett, 2 Thom. 4 (Nova
Scotia); Priest v. Russell, James 58.

The sum of $5 shall be paid to every surveyor summoned
to attend any civil or criminal court for the purpose of giving
evidence in his professional capacity as a surveyor for each day
that he so attends, in addition to his travelling expenses, if any,
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WITNESSES. 275

to be taxed and paid in the manner by law provided with
regard to the payment of witnesses attending such court.

Where a witness, although properly subpanaed, does not
attend the trial, his witness fees cannot be taxed against the
opposite party. However, the party subpaenaing may recover
any conduct money paid him.  Witness fees in quo warranto
proceedings are governed by the same rule as in other cases.

By sec. 40 of R.S.0. ch. 180, surveyors who are summoned
to attend any civil or eriminal court for the purpose of giving
evidence in his personal eapacity as a surveyor, for each day he
s0 attends is entitled to be paid $5 in addition to his travelling
expenses, to be taxed and paid in the manner by law provided
with regard to the payment of witnesses attending such court.
The Ontario tariff limits the witness fees to be paid to a sur-
veyor to $4. See DISBURSEMENTS. See also the following
cases: Ball v. Crompton, 11 P.R. 256: MeGannon v. Clarke,
9 P.R. 555 Logan v. Kirk, where a counsel fee to a connsellor
in British Columbia was held to be taxable on a party and
party taxation: Ham v. Lasher, 24 U.CQ.B. 357 ; Alexander
v. Gloucester, 11 P.R. 1575 Rondot v. Monetary Times, 18 P.R.
141; Harding v. Knust, 15 P.R. 80; MecLean v. Evans, 3 P.R.
154; Carty v. London, 13 P.R. 285, In Dominion Co. v.
Stimson, 9 P.R. 177, the costs of a commission to take evidence
outside the jurisdiction where the evidence so taken was not
used at the trial were disallowed. Although as a general rule
witnesses are not allowed for attendance for the day set for the

trial, a material witness is going abroad, but is subpeenaed for |

the trial, his witness fees shall be paid. See Harvey v. Divers,
16 C.B. 497 ; Potter v. Rankin, L.R. 5 C.P. 518. In Christopher
v. Noxon, 10 P.R. 149, where the plaintiff subpeenaed witnesses
to attend a trial which was postponed on account of the defend-

ant’s default, and the defendant was ordered to pay the costs of |

the day. At the trial subsequently the witnesses were exam-
ined and their evidence proved to be immaterial, the costs of
the attendance at the abortive trial were disallowed.

Where witnesses are not called upon to give evidence at the
trial the onus is upon the party subpenaing them to show that
they were material witnesses, and in order to have their witness
fees allowed he must give satisfactory reasons to the taxing
officer for not calling them: FEast Stonehouse v. Victoria
Brewery, 73 L.T. 54; Carlisle v. Roblin, 16 P.R. 328 ; McLean
v. Evans, 3 P.R. 154.
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276 PRINCIPLES OF THE LAW OF COSTS,

A subpeena without a tender of expenses will not bring a
witness into contempt, though he comes to the assizes and
refuses to be sworn : Bowles v. Johnson, 1 W. Bl. 36.

The court will not grant an attachment against a witness
for not obeying a subpena to attend at a trial unless the whole
expenses of the journey and the necessary stay at the place of
trial are tendered at the time of serving the subpeena: Fuller
v. Prentice, 1 H. Bl. 49.

A witness is not bound to appear upon his subpeena and give
evidence before the examiner unless his reasonable expenses to
and from the place of examination and of his stay there are
tendered with subpeena : Brocas v.- Lloyd, 23 Beav. 129.

A witness was taxen to the assizes and there kept at the
plaintiff’s expense until the day of the trial when she refused
to go into court without first being paid a certain sum :— Held,
that, to entitle the plaintiffs to move for an attachment against
the witness for not attending pursuant to her subpcena, they
were bound to show' that a reasonable sum had been tendered to
the witness for her conveyance home: Newton v. Harland,
1 Seott (N.R.) 502.

One who is subpwenaed as a witness and attends at the trial,
but there refuses to give evidence unless his expenses are paid,
and is thereupon not examined, may yet maintain an action for
his necessary expenses of attendance against the party who
subpeenaed him : Hallet v. Meares, 13 East. 15.

A witness who, in obedience to a subpeena, attends a trial
in a civil action, may, without any express contract, maintain
an action for his expenses against the party who subpeenaed him,
the fact of his attendance being evidence from which the jury
may infer a contract : Pell v. Daubney, 5 Ex. 955.

A witness who is subpeenaed by both parties in a cause is
entitled to have all his expenses paid by the party who calls
him at the trial, although the other party may have been the
first who subpeenaed him : Allen v. Yoxall, 1 Car. & K. 315.

In an action by B. against S, to be tried in London, the
plaintiff’ was subpenaed as a witness by both parties. On the
service of the subpeena by B. the plaintiff enquired whether he
might return to Bath until the following week, but was told he
must use his own discretion. S. gave his permission to the
plaintiff’ to return to Bath. The verdict on that trial was found
for'S. The plaintiff was paid by the attorney of S. for his
expenses and loss of time during the eleven days which he
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WITNESSES. 277
remained in London with an understanding that if any part
should be disallowed on taxation the part so disallowed should
be refunded by the plaintiff to the attorney of 8. On the
taxation of S.'s costs the Master allowed for six days only of
plaintifi’s attendance. Thereupon the plaintiff refunded the
sum disallowed by the Master and brought an action against B.
for his expense and loss of time during the other five days :—
Held, that the refunding of the sum disallowed to the attorney
of 8. did not take away the plaintifi’s right of action against
B.: Huale v. Bates, Bl. & El 575.

It is not a general rule that parties, if witnesses, are to have
an allowance for their attendance: Dowdell v. Australian Royal
Mail Steam .\vlll'i!/lltillll Co., 3 El. & Bl 902,

The simple fact of a successful party to an action being
examined as a witness is not sufficient to entitle him to recover
his expenses as a witness against the opposite party, and if it
appears that his attendance was unnecessary or for the purpose
of superintending the conduct of the cause, such costs will not
be allowed : Howes v. Barber, 18 Q.B. 588,

A plaintiff obtained a verdict. The defendant obtained a
rule nisi for a new trial, which was discharged. The plaintiff
was a witness in his own cause, and he remained in this country
till after the rule nisi was discharged. On taxation the Master
allowed the plaintiff subsistence money from the time the rule
was granted till it was discharged :—Held, that as the Master
must be taken to have found that the plaintiff was a necessary
witness, that he could not have attended a second trial if one
was ordered unless he remained, and that his remaining incapa-
ciated him from earning his subsistence, the detention might,
under those special circumstances be considered as part of the
costs of the rule, and the allowance was right : Dowdell v. Aus-
tralian Royal Mail Steam Navigation Co., 3 El. & Bl. 902.

A party to a suit, who describes himself as an engineer and
surveyor, makes an affidavit and is subpenaed as a witness
before the examiner by the defendants to give evidence on such
affidavit. A mistake is made in the day named. The witness
nevertheless attends, and on the two days following, but refuses
to give evidence because three guineas only are offered him, and
he claims five. An order is then obtained, ex parte, that he
shall attend within four days and give evidence at his own
expense or stand committed. He attends and is examined, and
subsequently moves to discharge or vary such order :—Held,
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that he is entitled to one guinea per day for the first three days
but nothing for the last day, and no costs given: Nukes v.
Gibbon, 26 L.J. ch. 208.

A plaintiff having been brought up by habeas corpus to
give evidence in one cause, when at the assizes gave evidence in
another cause against the same defendant. Having succeeded
in the first and failed in the second cause :—Held, that, on taxa-
tion of the costs of the first cause, he was entitled only to one
moiety of the costs of the habeas corpus: Grifiin v. Hoskyns,
1 H. & N. 95. .

In an action for goods sold, the delivery having been proved
by the plaintiff’s carman, the defendant’s wife and servants
were called to prove that the goods had been paid for on
delivery, the latter swearing that they had on each occasion
paid the carman, having received the money for that purpose,
sometimes from the defendant’s wife and sometimes from the
defendant himself, and the former that as to proof she had given
the money to the servants only for the purpose of making the
payments. On the trial the defendant was in court, but was not
called as a witness until observations had been made by the
plaintiff’s attorney on account of his not being put into the box.
A verdict having been found for the defendant, and the Master
having declined to allow him the costs of his attendance, the
court directed a review, holding that the defendant’s attendance
as a witness was, under the circumstances, advisable and proper,
and it did not lie in the plaintiff’s mouth to say that it was not
necessary : Flower v. Gardiner, 3 C.B. (N.S.) 185.

If a party to a cause is examined on his own behalf the
Master may allow for his maintenance during the time of his
detention for the purpose of giving evidence, as in the case of
any witness, if his testimony, in the Master's opinion, was
material and necessary, and if he attended for the purpose of
being examined as a witness and not merely to superintend the
cause. Howes v. Barber, 18 Q.B. 588.

An accountant employed as a skilled witness to give evi-
dence in support of the claim, though entitled to a reasonable
allowance for his time and expenses in preparing his evidence
by an examination of the books, is not entitled, upon party and
party taxation, to his charges for balancing and putting the
books into shape for the purpose of supporting the eclaim :
Lagiitte & Co., In ve Laffitte's Claim, 44 LJ. ch. 633.
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When, in an action involving questions of account, it
becomes necessary for one party to employ an accountant to
examine the books of his opponent for the purpose of his case,
although he is afterwards successful in the action, yet he will
not be allowed the costs in respect of the accountant’s charges
for such examination. Such costs fall within the general Rule
by which the expenses of qualifying a witness to give evidence
are costs of the party whose witness he is. And it makes no
difference that the accountant is to be appointed by an indif-
ferent person, instead of by the party on whose behalf he is
employed : Nolan v. Copeman, 42 LJ., Q.B. 44.

The expense of an accountant, employed with reference to
and pending the suit, does not come under the general denomi-
nation of costs, and will not be allowed on taxation: Small v.
Atwood, 1 Y. & Coll. 53.

Where there is an order to tax a bill, as between attorney
and client, or attorney and agent, and no reservation of the
(question of retainer or liability, the Master has, nevertheless,
Jjurisdiction to consider whether any item is a proper item of
charge, and is not confined merely to the question of amount.
And if the agent, having attended as a witness, has charged for
his attendance something beyond the ordinary charge of a wit-
ness, the Master will be justified in disallowing such extra
charge, unless there is some special contract to pay a reasonable
remuneration, in which case it will be for the Master to say
what is reasonable : Sollery v. Flewker, 27 L.J. Ex. 11.

A party examining, by means of an interpreter, a witness
ignorant of the English language must bear the expense of the
interpreter’s services on the cross, as well as the direct, examin-
ation: Plunkett v. Williams, Ir. Eq. 6 R. 80.

On taxation of costs as between party and party the Master
has a discretion to allow the expense of employing an interpreter
to assist a foreigner in preparing instructions for his answer,
but such allowance ought not to include the tavern or travelling
expenses of an interpreter brought to this country for the special
purpose : Shrewsbury (Earl) v. Trappes, 31 LJ. ch. 680.

A professional witness is entitled to his expenses on the
scale allowed to persons of his profession, although not called to
give professional evidence: Parkinson v. Atkwnson, 31 LJ.,

C.P. 199.

A plaintiff will not be allowed his expenses in the construc-
tion of a model, nor a compensation for loss of time by scientific
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persons who had been sent to a distant part of the country to
inspect a building there, although he could not have safely
proceeded to trial without their testimony : Bayley v. Beaumont,
11 Moore, 497.

In a patent suit in which the plaintiffs after the briefs were
delivered, but before the hearing, took the common order dis-
missing their bill with costs:—Held, that they were entitled to
an allowance in respect of the charges of scientific witnesses,
and that such allowance was not limited by the rules of taxation
at common law, and also that they were entitled to an allowance
in respect of the cost of a model, but the court followed the
Master’s decision as to amount: Butley v. Kynock, 44 LJ.
ch. 565.

Where witnesses were engaged several days in searching for
a defendant in order to identify him upon a trial, although
notice was given requiring him to be present at a place and
time appointed, as this was only a mode of qualifying witnesses
to give evidence, the plaintiff was not entitled to the costs of his
witnesses in respect of the time they have been so engaged:
Small v. Batho, 1 B.C.C. 443.

The expenses of surveying and taking levels in order to
ascertain whether a weir had been improperly raised to the
prejudice of the plaintiff’s water-mill will not be allowed :
Ormerod v. Thompson, 16 M. & W. 869.

Where foreign witnesses appear to be domiciled in this
country they are not entitled to the expenses of their return
home : Lopes v. DeTastet, T Moore, 120.

Reasonable allowances in costs may be made for the loss of
time of a necessary foreign witness who is not accessible to a
subpena and who will not attend without compensation :
Lonergan v. Royal Exchange Assurance Co., 1 D.P.C. 233.

It is improper to examine in chief as to particular items of the
account, the defendant being an accounting party, or to examine
in chief as to the particular acts of wilful default in not receiv-
ing rents, the defendant being bound to account for the wilful
default simply by reason of the nature of his relation to the
plaintiff. Such evidence may, however, be entered as read, but
the plaintiff must pay the defendant the ‘costs of it: Hamilton
v. MCormick, 3 Jo. & Lat. 183.

Where plaintiff not only failed to establish his case by
evidence, but also incumbered the suit with an unnecessary mul-
titude of witnesses and with a body of very irrelevant depositions,
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he must pay the costs of the depositions, although the bill not
being vexatious was dismissed without costs as to the rest of
the cause : Moore v. M'Kay, Beat. 282,

Where there 1s a reasonable ground to believe that the
testimony of a witness will be admissible his expenses may be
allowed on taxation of costs against the adverse party: Rush-
worth v. Wilson, 1 B. & C. 267.

The Master is, in general, the sole judge of what witnesses
shall be allowed on taxation, and, therefore, when he had in an
action of libel disallowed all witnesses to prove innuendoes, the
court refused to interfere to make him review his taxation :
Skelton v. Seward, 1 D.P.C. 411.

On taxation of costs it is a general rule to disallow the
expenses of a witness rejected by the judge at the trial as
between party and party : Galloway v. Keyworth, 15 C.B. 228,

The circumstances of witnesses not being called at the trial
is no ground for disallowing their expenses provided the Master
is satisfied that the attendance was reasonably necessary :
Movrison v. Harmer, 5 Scott 410.

If a plaintiff subpenaes witnesses, and remunerates them
accordingly, and they have been previously subpeenaed by and
received their expenses from the defendant, which circumstance
they conceal from the plaintiff, the court will allow the latter
the expenses he has paid those witnesses for their attendance
although they were not called for him at the trial, on the
ground that such payment was obtained by fraud: Benson v.
Sehneider, 1 Moore 76.

To an action for refusing to deliver goods into the plaintiff’s
lighter, the defendant pleaded that, though in the notice of
delivery he was required to deliver them upon tender of the
bills of lading and freight, no bills of lading or freight were
tendered ; on which issue was joined :—Held, that the plaintiff,
who had a verdict, was not entitled to the costs of witnesses in
attendance to prove that it was not customary to tender the
bills of lading on applying for goods nor to pay the freight till
some days after the delivery : Jones v. Tobin, 4 Bing. (N.C.) 123.

The charges for “instruction for brief,” for “scientific
witnesses qualifying themselves to give evidence,” for “ copies
of documents furnished to counsel,” and for “ refreshers to
counsel,” are purely in the discretion of the Master: Turnbull
v. Janson, 47 L.J.C.P. 384.
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In taxing the costs of witnesses on several issues, where
some issues are found for the plaintiff, and some for the defen-
dant, it is for the Master to judge whether the evidence of such
witnesses is exclusively applicable to such issues: Elderton v

Emmens, 5 D. & L. 680.

A party is not necessarily disentitled to the costs of wit-
nesses called in support of an issue on which he succeeds,
because their testimony may in*a slight degree be applicable
also to an issue upon which he failed. The true question is, for
what purpose were they called : Jewell v. Parr, 17 C.B. 636.

A declaration for a malicious prosecution for perjury, in one
count, set out ten assignments of perjury, which were alleged
to have been prosecuted maliciously and without probable
cause at the trial, the plaintiff failed in proving want of prob-
able cause as to nine of the assignments. He obtained a
verdict with damages on the tenth assignment:—Held, that
he was not entitled to the costs of witnesses called to give
evidence of want of probable cause as to those nine; and that
the defendant was not entitled to the costs of witnesses sub-
peenaed by him to show probable cause as to those assignments :
Delisser v. Towne, 4 P. & D. 644.

In a suit for specific performance the plaintiff, after expira-
tion of the time prescribed, obtained liberty to cross-examine
the defendants at the hearing, and they accordingly attended
at the hearing for the purpose, but the plaintiff declined to
cross-examine them :—Held, that, although the plaintiff was
entitled to the general costs of the suit, he should be disallowed
all costs in reference to the cross-examination and pay the
expenses of the witnesses so attending : Guifoyle v. Hutchison,
Ir. R. 8 Eq. 289.

In an action on a bill of exchange it became necessary to
call two clerks of the plaintifi’s attorney to account for the loss
of the bill, which occurred through their negligence, in order to
let in secondary evidence of its contents. The Master having
disallowed the costs of these witnesses, on the gronnd that their
attendance was solely occasioned by their own negligence :
Held, per Pollock, C.B., and Martin, B:, that he was correct in
so doing; but per Alderson, B, and Platt, B, that he was
incorrect, the true criterion of taxation being whether the
evidence was necessary for the plaintiff at the time of the trial:
Matthews v. Livesley, 11 Ex. 221.

When subpeenas duces teewm have been directed by counsel
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and are necessary to enforce the production of documents, they
should be allowed : Jessop v. Cusack, 25 L.R., Ir. 244,

It is a question for the discretion of the Master whether a
witness ought to be allowed for the whole time of his attendance
at the assizes, or only a portion of it ; but, where the Master
has decided upon it the court will not review his decision:
Platt v. Greene, 2 D.P.C. 216.

The Master in taxing the expenses of witnesses according
to a certain scale cannot allow more than is actually paid for
their travelling expenses : Radcliffe v. Hall, 3 D.P.C. 802.

In the absence of special reasons witnesses should be in
attendance on the day fixed for trial and from day to day while
the case appears in the list for trial until the case is heard, and
the costs of such attendance should be allowed: O'Meara v.
Barry (1895), 2 Ir. 454.

WRIT OF SUMMONS.

In Sparks v. Purdy, 15 P.R., it was held that a writ of
summons was “a pleading or other document” within the
meaning of Rule 265, and only four copies can be taxed. The
four copies covered all copies required during the course of the
litigation and extends to copies of the writ of summons or copy
of pleadings in the briefs.

The costs of issuing a writ of summons cannot be escaped
by the defendant by his tendering the amount sued for before
servige-but after the issue of the writ: O'Malley v. Killmallock,
22 L.R. 326.

Under item 16 of the Ontario tariff a copy of the special in-
dorsement on a writ of summons should be counted in the folios
and allowed for as a part of the writ and endorsement. Where
the copy of the -writ of summons including all necessary
indorsements, notices, ete., thereon, exceeds four folios, 10e. a
folio should be allowed for each additional folio. This not
only includes all indorsements in mortgage actions, but also
special indorsements.

An indorsement on a writ of summons in an action to
recover possession of land is not a special indorsement. The
fee for special indorsement in such a case is not taxable. Where
a writ of summons is served within the iurisdiction by some
party other than the sheriff, an affidavit of service cannot be
allowed. Where the service®made by the sheriff, an affidavit
of service is part of his fees.
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The writ of summons was indorsed with a statement that
the plaintiffs resided at the township of Brant, in the county of
Bruce, and in the State of Wisconsin, in the United States of
America. Upon this an order was issued upon pracipe, under
Con. Rule 1242, by an officer of the court requiring one of the
plaintiffs to give security for costs and staying proceedings
until security should be given. The plaintiffs, desiring to arrest
the defendant, were refused an order because of the stay of
proceedings, and then applied for and obtained an order allow-
ing them to deposit $400 with an officer of the court instead of
giving a bond for security for costs, and also deelaring it to be
without prejudice to the right of the plaintiffs to set aside the
order staying proceedings, and they paid the $400 to the officer
accordingly :—Held, that it appeared from the indorsement on
the writ that the plaintiffs resided out of Ontario, and that the
issue of an order for security under Con. Rule 12/2 was thereby
warranted ; but that the order issued, being against one plaintit!
only, was irregulan, and might have been set aside; it was not
void, however, and was good until set aside ; and having been
complied with, as it was by the deposit of the money with the
officer, the compliance made it good, and it could not afterwaris
be set aside, notwithstanding the reservation in the order:—
Semble, that if it had appeared by the indorsement, as it after-
wards did by affidavit, that one of the plaintiffs in fact resided
in Ontario, the order for security would have been void, and
would have been set aside notwithstanding the compliance with
it: McConnell v. Wakeford, 13 P.R. 455. See TAXATION and
APPEALS, and cases cited thereunder.
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PART II.

FORMS OF BILLS OF COSTS.

PRECEDENT NO. 1.

PLAINTIFF'S COSTS WHERE JUDGMENT OBTAINED IN DEFAULT
OF DEFENCE TO A SPECIALLY ENDORSED WRIT.

High Court. County Court,

Instructions $4.00
Letter todefendants, each and postage 50
Writ of summons 2 2.00
Concurrent writ of uummonn 1.50
Renewed writ of summons 1.50
Writ of summons, for every additional folio over
four folios... S 20
Special endorsem t. 1.00
Copy of writ to file and uerve mcludmg all neces-
sary notices, each 1.00
For each folio over four folios (only four coples of
writ to be allowed) . .10
Notice of writ where necessary 1.00
Attending to issue writ. 50
Paid, ineluding filing &
Where writ served by sheriff, charge numndlng
sheriff with....... 50
Or letter to sheriff with wrlt and pnstane 50
Attending sheriff on return 50
Paid sheriff’s fees
Letter to sheriff with his fees and postnge 50
Affidavit of mllenze ...... 1.00
Where writ is not served by sheriff and service is
taxable to solicitor, on sheriff’s default, charge
nnendmz to serve writ...... 00
If service effected over two miles from solicitor’s
office charge for every mile be)ond two miles
in addition......... 13
Affidavit of service of writ.. 1.00
If service effected ountside ;unndletmn all neces-
sary letters and amount actually paid for
service, if reasonable, will be allowed by the
taxing officer
Attending to search nppurance ‘and paid. 50
Instruetions for statement of elaim 1.50
Drawing statement of elaim if ten folios or under.. 2.00
If above ten folios, for every folio above ten folios
BN RO IO oo ciognonsrsvsvonsonvons sioverssom 20
Attending counsel settling statement of elaim (if
counsel not solicitor or solieitor’s partner)..... 1.00
Counsel fee settling in the diseretion of the tnxmg
officer .. AL " 5.00
Engrossing, per folio...... 10
Copy 08 R0, POB BOMID....coinisivimincmmmciinisnsimismnsa .10
Copy to serve, per folio.... .10

$.02

1.10

$3
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00
25
00
75
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20

.75
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60

10
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High Court. County Court.

Attending to file and pai 50 .10 .25 10 Dt
Attending to serve............ .60 .25 At
Fee after stat t of elaim e 1,00 .50 Pa
Attending to search defence and paid.... 50 .10 .28 .10 Pa
Drawing affidavit of default in dsliverlng ‘defence.. 1.00 .75 Pa
Drawing judgment.... . 1.00 .50 Fe
Attending to enter ju gment and px id .60 1.60 .25 30 Dr
Attending for judgment . WAL .26
aid 1.00 .60
| Paid ﬂlmg, ench - .10 10 At
Fee on judgment. 1.00 50 Pal
Bill of costs engrossing and copy for taxing ocher, Pai
for each folio - -3 .20 Att
Attending on taxation and’ pl includmg ﬂling 1.00 1.00 1.00 .90 Att
Do AR, 000h.....c..oo coommsrssrmmnirssirsossesssses .10 .10 Isst
Attending for certificate (if necessary) .50 .25 Att

Attending to file certifieate and paid....

PRECEDENT NO. 2.

PLAINTIFF’'S COSTS WHERE JUDGMENT OBT,\I.‘iEl) IN DEFAULT P
OF APPEARANCE TO A SPECIALLY ENDORSED WRIT.

50 .10 .26 10

High Court. County Court.

Inst
Instruetions to sue............ou... " $2.00 Lett
: Letter to defendant, each and postnge .25 § .02 Wri
Writ of summons.........c..c.. 1.00 Cond
1 Coneurrent writ of summons 75 .y
# Renewed writ of summons... ’ .75 For
For every additional folio over four folios in writ.. .20 .20 Spec
\ . Special T O S RN 1.00 .75 Copi
‘10 Copy of writ to file and serve, melndlng all neces-
i sary notices, each... 1.00 .75 For
i For each folio over four (only four coples of writ {
1‘ 3 to be allowed). .10 .10 Atter
Notice of writ (where neoeunry) and | copy 1.00 7 Insty
: Attending to issue writ 50 .28 P
N Paid, including filing...... " . 1.10 .60 Draw
1 Where writ served by sheriff, charge attending i
sheriff with writ... .50 .25 Prep:
il Or letter to sheriff with writ and poatnge .50 .25 Atter
4 Attending sheriff on return... .20 .25 Paid
¥] Paid sheriff’s fees................ : . Copy
| ¥ Letter to sheriff with his fees and postage. .50 .07 .25 .07 b
| B Affidavit of mileage... wissss 1,00 .75 Atten
§ Bt Where writ is not se y rvice is n
i B¢ taxable to solicitor on the sheriff’s default Draw!
) B charge attending to serve writ... 1.00 .50 Alfan
il k If service effected over two miles from nolieltor s Paid
i 1 office, charge for every mile beyond two miles : 3% Paid «
4 * ' Fee o)
{ Affidavit of service ot writ .75 Copy
‘ 2] 1If service eff d ide jurisdietion, all vy Drawi
| B4 letters and amounts actually aid for service, y a
t | if reasonable, will be allowed by the tnxlng Where
| ; officer ........... Attenc
| B S Attending to search appelrnnoe and plid 10 .26 .10 Or letf
|

Affidavit of non-apy : / 5 Atten¢
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FORMS OF BILLS OF COSTS.

High Court.

Drawing judgment g 1
Attending to enter ;udumem .......... o
Paid entering judgment
Paid ecomputation, if any
Paid each filing 5
Fee on judgment
Drawing bill of costs meludmg «ngrosamg and copy
for taxing officer or County Court elerk, per
folio " - s
Attending on !nxnnon per hour in H.C, Cases) .. 1

Paid taxation............cceun.
Paid each filing..........
Attending for certificate (1f naeesmu\)
Attending to file certificate and paid
Issuing execution...........

Attending sheriff with mldurnenwm ete,

PRECEDENT NO. 3.

.00

00

County
.60
.80
1.60
1.00
10
50
20
1.00
90
10
25
10 25
4.00
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Court,
.30

.60
10

.80
10

10

PLAINTIFF’S BILL OF COSTS ON JUDGMENT UNDER ONTARIO

RULE 608.

High Court.

Instructions to sue o 1]
Letter to defendants each, and postage 50
Writ of summons 2.00
Coneurrent writ of summons s B0
Renewed writ of summons . 1.50
For every additional folio over four folios, in writ.. .20
Special endorsement 1.00
Copies of writ to file and sor\'e, moludmg all

necessary notices, each 1.00
For each folio over four in copies ((ml\ four ('Opu-

of writ to be allowed) 10
Attending to issue writ and pmd .60
Instruetions to move under Rule 608 (in (he dis-

eretion of the taxing officer) 2.00
l)mwmg affidavit in nuppnrt of motion and engross-

ing, per folio.............. " 30
Preparing each exhibit 10
Attending to swear to affidavit and paid .50
Paid marking each exhibit...... T TR
Copy of affidavit to serve with notice of mohon,

per folio.......... e .10
Attending Master on npphcntmn for leave to serve

notice of motion for judgment.. FEPETERINRNR
Drawing order granting lenve, per folio... 20
Attending to issue order 50
Paid "
Paid each folio.. i s s
Fee on order......... - ——
Copy of order to serve, per Tolio " 10
Drawing notice of motion, mc]udmz eugrossmg

and copy to serve, per folio... 30
Where served by sheriff, charge..
Attending sheriff with... .50
Or letter to sheriff wuh and postage .50
Attending sheriff on return...........coociiiinne 50

$

02

1.10

20
10

50
.10

$2.00

1

25
00
5
75
20

7

.50

20

.25

County Court.

$ .02

60

.20
.10

50
.10
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High Court, County Court.
~ B0 .07 .25 .07

Paid sheriff’s fees.......
Letter to sheriff with his fees a
Affidavit of mileage
Where papers not served by “sheriff and service
taxable to mliclwr, on the sheriff’s default,
charge ............
Attendlng to serve ..
If service effected over two miles from solicitor's
oﬂlee, ehnrgo for every mile beyond two miles
R .13 .10

Affidavit of service and nundingw swear and pl 1.00 .75
Where a solicitor aceepts service, eharge............
Attending to serve writ and obtain undertaking to h
appear .00 .50 L
Attending to down motion an pmd v .50 .50 .25 20 “
Paid on filing each 10 10 |
Instructions for brief to be used on motion............ 2.00 .50 R
Drawing brief ... o . | 1.00 w
If over five folios, for each folio in addition........ .10 .10
Where counsel not the solicitor or solicitor’s S‘;
partner, charge........... iy Co
Attending counsel with brief and for lmef em—— ] 50
Having received notice of filing afidavit in rapl\, Fo
demand forcopy of affidavits, copy and service.. 1.00 .50
Having received affidavits, fee parnnmg ...... 1.00 .60 No
If over twenty folios, for each folio in addition 5e., ‘}‘
' N0t t0 eXCeod ... 5.00 Pa
] Instructions for aMidavit in reply, in the dm-retmn wi
; of the taxing officer & 1.00 .50 Att
3 Drawing and engrossing nmdnvnt per {oho - .30 .80 Or
0 Attending to swear and paid. . .60 .20 .25 20 A"_
B Preparing each exhibit .10 10 Pai
1 Paid marking each exhibit.. .10 10 Let
A Having received demand for copv of affidavit, copy Af
4 of affidavit to serve, per folio 10 10 Wh
i Attending to serve o et .50 .26
1 5t Counsel fee on return of motion 10.00 5.00 Atty
2 In High Court eases to be inereased in the dis- Its
] eretion of the taxing officer in Toronto, but no
2 more than two counsel fees should be allowed
® in any case. In County Court ecases to be Affi
N inereased in the diseretion of the judge to s 10.00 If 8¢
§ Fee after argument ........... 1.00 .50
H If judgment reserved, charge nttendmg to hear
i judgment $ - 2.00 1.00 !
! Drawing minutes of ]ndzmenl ench folio " .20 .20 Atte
1 i Attending for appointment to settle judgment Instr
I copy and service .......... . 1.50 .75 |
{‘ Copy of minutes of Jlldgment to uerve per !ollo s s30 .10 Draw
Attending on settlement per hour 1.00 .50 P 8
In important cases, to be inereased in the dis- rep(
eretion of the taxing officer to....... sississiis DU 2.50 :‘_‘ﬂ
i Attending to enter judgment 50 .25 aid
Paid entering judgment........... 1.60 50 Copy
Paid filing, each 10 10 Atten
Attending for judgment......... " .50 .25 Draw
COopy of judgment for taxing officer each folio....... .10 .10 a
Fee on judgment 1.00 .50 Atten

Bill of costs, engroumgund copy fortaxing officer.. .30 .20
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High Court, County Court.

Attending on taxation... - S - 1.00
Paid taxation, lneludmg ﬁlmg
Paid each, filing .....................

Attending for certificate (if necemmry)
Attending to file, certificate and paid....

PRECEDENT NO. 4.

1.00

25

.20

25

.90
10

10

PLAINTIFF’'S BILL OF COSTS ON JUDGMENT UNDER ONTARIO

RULE 603.

High Court. County Court.

Instructions . A $4.00
Letter to defendant » postage . 50
Writ of summons A » ’ - 2.00
Coneurrent writ of summons 1.50
Renewed writ of summons 1.50

Writ of summons for every additional folio over
four folios

. — 20

Special endorsement 1.00
Copy of writ to file and serve mclmllng all neces-

sary notices, each .......... 1.00
For each folio over four (onl\ four copmn of writ

to be allowed)........... 10
Notice of writ where necessary and copy 1.00
Attending to issue writ... . - 50
Paid including filing e
Where writ served by sheriff, eharge......... ...
Attending sheriff with 50
Or letter to sheriff with writ and poamge 50
Attending sheriff on return i 50
Paid sheriff’s fees.....................
Letter to sheriff, with his fees and posmge e 00
Affidavit of m\leuge e . 1.00
Where writ is not served by sheriff and service is

taxable to solicitor on sheriff 's default, charge
Attending to serve writ v 1,00
If service effected over tw es from solicitor’s

office charge for every mile heyond two miles

in addition .......... o IR 13
Affidavit of service of writ 1.00
If service effected outside of )unsdlenon all neces-

sary letters and amount actually paid for ser-

vice, if reasonable, will be allowed by the

taxing offieer ............ cosicorsicsrsecsases P
Attending to search nppe-nrnnce and pnul .50
Instructions to move for judgment in diseretion of

the taxing offleer ... o ooviiniiiiiiiinn 2.00
Drawing and engrossing affidavit in support of

PRSI .occcoovsos cresmmuoissessiguisns .30
Preparing each exhibit.... A .10
Attending to swear to affidavit and pmd & .50
Pmd marking exhibits, each ...... P
Copy of afidavit to serve, per folio... .10

Attending to file affidavit and paid.......... 5 .50
Drawing notice of motion for]udgment engroumg
and copy per folio ...........

.30
Attending to serve notice of motion “ete..

.50

costs—19

1.10

07

.25

30

.10
.25

.10

15
.26

$ .02

60

07

10

.20
.10

.10




200 PRINCIPLES OF THE LAW OF COSTS,

High Court. County Court.

Having received notice of filing afMdavit in answer;
demand for afidavit copy and service ......... 1.00
Fee perusing afidavits (if affidavit over twenty
folios, five cents a folio in addition, mot to

exceed $5.00) o 1.00
Each necessary unh\rgement 1.00
Instructions for affidavit in reply in the diseretion

of the taxing officer.... 1.00
Drawing and engrossing affidavit per folio... ¥ 50
Attending to swear aud paid . .b0
Preparing exhibits, each i . 10
Paid marking exhibits...... B S .10
Attending to file afidavit and pmd S 50
Counsel fee on motion..... 2.00

Tobeinereased in the discretion of the tnxmgoﬂinr,
in eases in the High Court, to a sum not ex-
ceeding 0 SO B S SRS 5.00
To be increased in the diseretion of the )ndge in
County Court eases, to a sum not exceeding
Subjeet to further inerease in the diseretion of a
taxing officer at Toronto .........
If judgment is reserved, charge um-ndmg to hear
judgment 1.00
Drawing judgment pa; folio...
Attending to enter Judgmsnt and pmd
Paid filings each
Fee on judgment....
Bill of eqpts, angroulng meludlng copy for tnxmg
officet per folio . =
Taxation (in High Court cases per bour) sesssessiserves 1+ OB
Paid taxation, ineluding filing ==
Paid additional filings each
Attending for certificate if necessa
Attending to file certificate and paid ...

PRECEDENT NO. 5.

PLAINTIFF'S BILL OF COSTS ON INTERLOCUTORY JUDGMENT

WHERE DAMAGES ASSESSED.

High Court. County Court.

.20

.10
10

1.60
.10

Instrueti $3.00
Letters to defendants each and po 560 § .02
Writ of summons e . 2.00
Coneurrent writ of 1.50
Renewed writ of summons 1.50
Writ of summons for every additional folio.over
four folios.......... .20
Special endorsement S 1.00
'Copy of writ to file and urvo, including all neces-
ti , each 1.00
For omh folio over four... .10
(Only four copies of writ to be allowed , notice of
writ where necessary .00
Mundlng to issue writ... .50
Paid including filing 1.10

Where writ l.l"Dd by sheriff, charge ltundlng
sheriff with

50

H0
50

.50
.30

26

10
.10

25

00

00

50

.50

50

20
00

.20

.10
10

.50
.10

.90
10

.60




irt.

10
10

50
10

90
10

10

60

FORMS OF BILLS OF COSTS,

High Court.

Or letter to sheriff with writ and postage. 50
Attending sheriff on return 50
Paid sheriff’s fees

Letter to sheriff with his hmu. and pnslaxe 50

AfMdavit of mllenue 1.00
Where writ is not served by sheriff, and service is
taxable to solicitor on sheriff’s default, charge
attending to serve writ ... 1.00
If service effected over two miles from solicitor’s
office charge for every mile buynud two miles
in addition ........... . 13
Affidavit of service of writ 1.00
If service effected outside of jurisdiction all neces-
sary letters and amount actually paid for
service, if reasonable, will be allowed by the

taxing officer S S -
Attending to search nmmurmu-e and pmd . 50
Afidavit of non-appearance 1.00
Drawing judgment, each folio 20
Attending to enter )mlgmanl and pnld besides
filing O P - MO, 0] b0

Paid filings eac I\ "

Attending for judgment 50
Fee on judgment 1.00
Notice of assessment, (-opy and service .. 1.00
Each additional copy ............ 10
Jury notice copy and service 1.00
Each additional copy . . 10
Drawing record, fifteen folios or under 1.50
Every folio in nddmnn 10
;\uandmg to pass record 50

L "

I"ue on record ... x 1.00
Attending to enter an and pmd .50
Paid additional in jury cases
Paid Stenographer
Instructions for brief " 2.00
Drawing brief, five folios or under 2.00
Baoh additional folio..... ............ 10

Original and necessary matter in brief 20
If eounsel not solieitor orsolicitor’ upartner, charge
Attending counsel with brief, and for brief
Connsel fee advising on evidence ERgp. ;
Subpena, duces tecum ... ............ . 1.25
Subpena ad test ......... ..o
Attending to issue and paid each.
Copy to serve, each (only four nnples nllowed) 1.00
If subpoena is served by sheriff, charge ... .......
Attending sheriff with, or letter to sheriff with

subpwena, copies and witness fees and poutnge .50
Attending on return .......... o
Letter to sheriff with his fees.
Paid sheriff fees for service PR
Affidavit of mllenge A AP SRR 1.00
It nubpmm\ is not served bv sheriff and service

is taxable to solicitor on sheriff’s default,

charge .
Anendinu to nerve, encl

07

10

1.60
10

1.00

3.00
3.00
1.00

1.00

07

o5
25

.50

291

County Court,

07

30
10

.50
1.50

.20

07




292 PRINCIPLES OF _THE LAW OF COSTS,

ngh Court. County Court,

If service effected over two miles from solicitor’s

office charge for every mile beyond two miles

in addition
Affidavit of service...
Counsel fee, with brief on assessment of dnmnge-,

to be increased in' County Court Cases, to not

IR0 BRI o imicnisamcsioinopsimcmuisnaiiressitent
In High Court on 8, in the discretion of the

taxing officer .
Fee after trial...
Paid crier ealling -
Paid erier swearing each witness
G T A ——————
Paid County Court elerk jury case..
Non-jury case ...
Drawing ;udgmant ‘each folio... .20 20
Attending to enter judgment and puid beside ﬂlmgs .50 1.60 25 .50
Attending for judgment

13 .10
.00 75

-

10.00

s

Fee on judgment 1.00 .50
Instructions for affidavit o isbursements (no
instructions allowed unless affidavit special) 1.00 50
Drawing and engrossing affidavit, per folio......... .30 30
Attending to swear to lmdnvll and paid = .50 .20 .25 .20
Preparing each exhibit i .10 10
.10 10

Paid marking each exhlbn i =i
Copy of affidavit to serve, perfnlio .10 10
Paid witness fees, as per affidavit of disbursements
anmg bill of costs, engrossing and oopy for tax-

ing officer, per folio..................... .30 20
Attending for appointment to tax | sessrenugisss 50 .25
Copy of bill of costs to serve, per folio . .10 .10
Appointment and copy .. ” : .60 .26
Attending to serve......... . .50 .25
Attending on taxation, if High Court, per hour..... 1.00 1.00
Paid taxation... e .90 80
Paid on each filing... .10 10
Attending for ceniﬂcal«e (if nece-urv) .50 25
50 .10 2 10

Attending to file certifieate, and paid....

PRECEDENT NO. 6.

BILL OF COSTS OF SALE BY VIRTUE OF POWER OF SALE
UNDER MORTGAGE.

High Court. County Court.

Instructions to sell... $3.00
Letter to mortgagor po! 50 $ .02
Letter to subsequent incumb 50 .02
Letter to owner of equlty of redemptlon and

postage 50 .02 ]
Attending reglntrar, or lotter to reglltur ‘with

abstract to be continued.. 50 .02 4
Attending sheriff or letter to sheriff for certifieate

and postage.. .50 02 1
Attending treasu Tetter to treasurer for certi-

ficate and postage........... .50 02 ¥
Attending regiutnr or letter to nautnr with leeu

and p 'S i .50 02




FORMS OF BILLS OF COSTS.

Paid registrar’s fees for continued abstract.
Attending sheriff or letter to sheriff with fee and
postage ... 5
Paid sheriff’s fees for certificate....
Attending treasurer or letter to treasurer with fees
OIOE DOMIEE :cciomsiossisiniisinsiinsvmiorss
Paid treasurer for certificate
Drawing notice of sale, per folio
Fee revising ...........
Engrossing, per loho
Copy for service, per folio..
At!endlng to serve each notice
Paid service, if served by sheriff or baili
Declaration of service, each declaration...
Copy of notice of sale to post up if necenury per
folio......... .
Attending to poat upon pmmlsss
Declaration of posting up.
Attending auctioneer, arranging as osale !
Drawing advertising of ula. five folios or under
Each folio over five.........
Copy of advertisement for prmter, per folio ..
Attending printer for...........
Attending for proof.
Revising proof, per folio
Attending printer with prool’ revised
Paid printer...............
Attending poster with bills....
Paid bill poster... .
Making copy of advertisement for newspaper, per
folio T i SRR TR
Attending newuplper mth for insertion..
TR IRDIRUIOR oiooceociismsnssesossomirssnmssnssonsossosssstusssanisns
If advertisement is inserted in more than one
newspaper repeat the above charges............
Notice of auction to all pnrtlen interested and
registered post... ....... .
Declaration of mailing, per folio...
Engrossing, per folio...
Preparing each exhibit
Attending to make declaration ‘and pmd
Paid marking each exhibit...
Drawing conditions of nnle, p
Fee revising . o
Engrossing, per tolio .
Copy, per folio .
Fee settling reserved bid ..
Fee attending sale if sale takes place where
solieitor resides.......
If sale oceupies more than three hours, for everv
hour in addition...........
Attending sale elsewhere, beuldel trnvelling nnd
hotel expenses
If sale oceupies more than one dl " in addition to
travelling and hotel expenses
Paid auctioneer’s fees, one per cent., up to two
thousand dollars and one-fourth of one per
cent. on balance, declaration of auctioneer as
to result of sale, per folio...........

.50

w0

.00

.20

293

High Court. County Court.

.02

.08

.20
.10




294 PRINCIPLES OF THE LAW OF COSTS.

High Court. County Court.

Engrossing, per folio, .10
Preparing exhibits, each... .10
Attending to swear and paid.... .50 .20
Paid marking exhibits... 10
Drawing declaration of bill pos!,er, per folio. .20
Engrossing, per folio....... .10
Preparing exhibits, each .. .10
Attending to swear and paid .50 .20
Paid marking each exhibit... .10
Attending to search files of newnpnpers in which
advertisement published, each attendance... .50
Drawing each declaration of publication of adver-
tisement, per folio... i .20
Engrossing, per folio...... 10 (
Preparing exhibits, each...... 10 M
Attending to swear and paid.. .50 .20 9
h Paid marking each exhibit........... 10 1
Hlvmg received requisitions from purch g
ing answers to requisitions, per folio .20
Fee settling answers to requisition.... 2.00
Engrossing answers to requisition, per folio. .10 2
Copy to serve, each, per folio. .10 i
Attending to serve.......... .50 N
Attending purehnser s solicitor verifying abstract AV
and going over requisitions and answers, per ;\
{ hour . 1.00 T
Dra wing .20
Fee settling. 2.00
Attending purchaser’s solicitor with draft oonvey- A
ance . .50 P
Engroning convey‘nee “under power “of nle, per F:
§ folio .. 10
s Attending exeeutmn each attendance. 1.00 g"
Affidavit of oxocntion each affidav 1.00 Al
‘ Fee on settlement.. 2.00 Bi
1B Attending registry s .50 Co
PRI0 PORIATERTE DRI oo oo iamssammsirseossisiiisseiissssis I/n
i
PRECEDENT NO. 7. Dr
COSTS OF A SOLICITOR OPPOSING AN APPLICATION TO TAX HIS At
BILL OF COSTS UNDER THE ONTARIO SOLICITORS’ ACT. i‘:'
+ High Court. County Court. Atl
Having been served with notice of motion for
order. Instructions to oppose (not exceeding). $2.00 $1.00 Att
i B¢ Demand for copy of affidavits to be used on motion Pai
5 1 and eopy.......... .50 .25 Pai
18 Attending to serve................. - .50 .25 Pai
LS 4] Having received afidavits’ fee p Att
i e twenty folios)... 1.00 .50 Atti
1 B4 Every folio over twent) in addition. .05 Paii
1 Fee for perusing in no case to exceed.... 5.00
| & Instruetions for affidavits in answer (in d cretlon
| 'E of taxing officer) e 1.00 1.00
¢ B Drawing affidavit, per folio... .20 20
1 Engroseing, per folio... .10 10
it Preparing exhibits, ea 10 .10
{




0
0

FORMS OF BILLS OF COSTS. 295

High Court. County Court.

Attending to swear and paid 50 8 .20 25 $ .20

Paid marking each exhibit...

; 10 10
Having received demand for cople!, copy to serve

POF BOM0..c.cocoeicismmistserssesssnsns 10 10
Attending to file afidavits and pmd - sy 50 .10 .25 10
Each enlargement of motion..........cccoevovvvinunenn 1.00 .50
If affidavits in reply served, elmrge fee perunmg

(up so twenty folios) .......... 1.00 50
Over twenty folios, per folio PSS 05 05
In no case to exceed - 5.00
Where it is necessary to examine on affidavits

filed, charge for examination as in Precedents

8 nnd 9 ’ ARy Sre i amesns ot nitaent
Counsel fee on motion....... 2.00 1.00

To be increased in the dmcmtmn of the Lunng

officer in cases in H.C.J . 00
In the diseretion of the judge in C. C. cases to. 5.00
Subject to further increase by the taxing officer in

Toronto, the Master in Chambers may in cases

tricd before him recommend a fee

Attending to hear judgment if Judgmeul reserved.. 1.00 50
Drawing order, per folio...........ccueviiuiininea .20 20
Minutes to serve, per folio AR S 10 10
Notice of settling copy and BOIVICe.............oonr 1.00 50
Attending semmg order, per hour 1.00 50
To be increased in diseretion of taxing oﬂlcer in

important cases to —— ] 5.00

To attending to have order slgned 50 25
Attending for order = .50 25
Paid entry, per folio.. 10 10
Fee on order . RO 1.00 50
Copy of order to serve, per £0110........ooersren .10 10
Attending to serve....... .50 .26
Attending on reference, per hour 1.00
Bill of costs and eopy, per folio.... s .30 20
Copy to serve........... .10 10
Instructions for afidavit of dluhummanls (if

T R R S s 1.00 .50
Drawing affidavit of disbursements and engroumg,

per folio . 30 30
Anendmg to swear nnd pmd - .50 20 25 .20
Copy for service, per folio....... it - .10 10
Attending for uppointment .50 25

Attending to serve bill of costs, afidavit of dis-

bursements, and appointment............ .. B0 25
Attending on taxation (per hour in H, easen) 1.00 1.00
Paid taxation ............ . anioiss - .90 80
Paid on reference, per hour... R - 1.00 1.00
Paid filings, each . - O Siehe . .10 10
Attending for report .. RS . Y .25
§ .25

Attending to file report RS oY R | |
Paid filing report.......... coovrirerns




296 PRINCIPLES OF THE LAW OF COSTS.

PRECEDENT NO. 8.

BILL OF COSTS OF PARTY EXAMINED FOR DISCOVERY.

HighCourt. County Court.

I i for BN s sivionaamoim wad $2.00
anin‘ ived i lor
ding to give undertaki 1.00
Letter to pnrty bo be examined ‘intnming him of
and postag v
Attending on inati , per r hour.
To be i d in the di ion of the taxing
officer in Toronto (or in County Court cases
:y County Court Judge) to not exceeding, per 5
our
Under tariff item 107 a counsel fee may be lllowed
by the taxing officer in Toronto (or the judge
in County Court cases) in lieu of fees for
attendance, such counsel fee in County Court
cases not to exceed
Paid special examiner..

Appointment ........... .50
Marking exhibits, euh .20
Oath ........... .20
Tnking depositions, ewh hour engagod 1.50
Copy of depositions, per folio .10
Certificate ... .50
Where the examiner is not a special examiner, his
fees are as follows:

g.:h .20

'aki po! y .00
Each adaitional hour .00
Copy of depositions, per folio... .10
Certificate ......... .50
Attending to belpenk and for copy of dapoﬂtlons 1.00

Paid for copy depositions, per £0lio ...

PRECEDENT NO. 9.

50 8 .02
00

$1.00
.50
.25
.50

.00

BILL OF COSTS OF PARTY EXAMINING FOR DISCOVERY.

Instruections .. T

Attending for tppoi\n(ment

CoPy of appointment, each ...

Subp ad ificand —

If over four folios, each additional folio

Bubpena duces tecum............... 2 i

If over four folios, each lddlhonnl follo . .16

Attending to issue subpena and paid.. .50 $1.00

Each copy subpena ... 1.00

1f over four folios, emh -ddmo .10

Anondmg to serve solieitor mth appoin .50

to serve ined party with nppom -

ment and subp .50

Paid conduet money..

AMdavit of service.. 1.00

Where solicitor gives ﬁvndomklnz to produce, no
charges ean be made for subpeena. Charge......

$

.02

High Court. County Court.

.20

HE0 S0P FRma

Qo
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.02

.10
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FORMS OF BILLS OF COSTS.

297

High Court. County Court.

Drawing, undertaking and attending soliecitor with.. 1.00 .50
Paid duet money
‘Where subpena and appointment is served by the

sheriff, the following charges are taxable......

Attending lherlﬂ with subpena 50 25
Paid conduet money to sheriff

Attending on return.. ot 50 26
Paid sheriff’s fees.. .

Affidavit of mileage 1.00 .50

Attending on examination per hour - 1.00 50
To be increased in the discretion of the tumg
officer in Toronto (or in County Court cases by

County Court Judge) to not exceeding per hour.. 2.00 1.00
Under tariff item 107, a counsel fee may be

allowed by the taxing officer in Toronto (or the

judge in County Court cases) in lieu of fees

for attendance (such counsel fee in County

Court eases not to exceed ... 5.00
Attending to benpalk and for eopy of deposmons .50 .25
Paid special examiner..
Appointment ... - = .50 10
Marking exhxblta, T T —— 20 20
Oath . - NERE. st sub . . 20
Taking deposi euh hour gaged..... 1.50 7%
Copy of deponmonu ) Y — S 10 .10
Certificate ...... .50 25

Where the examiner is not & apecinl enmmer, his
fees are as follows:

Oath ..... =

Taking dopouitions per hour .

on
-
o

Each additional hour..............ccccvviinnnnnnicciisnsncicinnse. 1.00 50
Copy of depositlons per tolio ........ bty (vl 10
Certificate ............ . : sy A0 50

PRECEDENT NO. 10.
COSTS OF AN ISSUE. (PLAINTIFF’S.)

High Court., County Court.

Instructions - $2.00 $1.00
Drawing issue for trial of facts, by lgreement or

order per folio .20 .20
In special or conte tions or s on the

higher secale to be increased to such sum as the

taxing officer in Toronto may think fit
Fee settling issue in the diseretion of the taxing

officer (or County Court elerk in County Court

cases) not exceeding..........oooene 5.00 3.00
Engrossing issue per folio......... i 10 .10
Copy to serve per f0lio .............cccce. e 3 10 .10
Copy to file per folio ....... =¥ 10 .10
Attending to serve PPTEIRSUN | | .26
Attending to file . .50 .28
Paid filing.... $ .10

Make the same chlrgeu in the remainder of bill as
in an ordinary action after plesdmga closed,
see precedent No, 11.............. .

.10



2908 PRINCIPLES OF THE LAW OF COSTS,

PRECEDENT NO. 11.

PLAINTIFF'S COSTS OF AN ORDINARY ACTION.

High Court. County Court,
Instruetions ...... . $4.00
.00 ¢ .02

Letter to each d
Where notice of action is ueeusnr\' b) statute or
otherwise, charge I R S

Drawing notice of action, and engrolsmg, per folio..

Copy for service, per loho R

Attending to serve.

Writ of summons .

Concurrent writ

Renewed wri

It over four

Special endonemeut

Attending for wrig

Paid ineluding filing ...

.Copies of writ to file and serve (not exceeding four
altogether) ............. e

For each folio over four folios.....

Where writ served by sheriff, chuge

Attending sheriff with writ

Attending sheriff on rdturn

Paid sheriff’s fees..

Affidavit of mnleage -

Service of each ecopy of writ where not served b
sheriff, or by sheriff’s officer, when allowed m
suhonor, on sheriff’s default, each...

If service over two miles from uohonor 8 ofﬂce, ror
ench mile in addition ...

Affidavit of service..................

Where writ is served out of the Jurudlotlon the
taxing officer shall make such allowance as he
shall think fit..............cccccocvunne. “

Where service is accepted hy lohmtor, ohnrga

Attending with writ and to obtai undert-kmg to
appear .

If it is necessary to file lis pcndnu ehnrge

Attending to bespeak and for certificate

Paid for certificate and filing...................... .

Attending registry office with certificate for regis-
tration

Paid registration...... 3

Attending to search -ppunnee and pmd

If no appearance entered, and interlocutory Judg-
nient signed, eharge ..

Affidavit of non-appearane:

Drawing judgment

Attending to entor judgment

Fee on j

Paid onterlng judgment ..

Instruetions for vlewdinga

Drawing same, if above tnn folios, for every lolio
above ten, in addition..........

Attending counsel with and for, to settle when soli-

.30
.10
.60
2.00

- 1.50
- 1.50

.20

©1.00

.50

1.00

13
1.00

+eitor not eounsel, nor counsel’s partner ............ 1.

Counsel fee leming in the diseretion of the !ulng
officer... e Wi

1.

10

.50
.10

$3.00
.26

.30
.10
.25
.00

.75
.75
.20
.75

.25

B0

.10

75

.50
3.00

.02

60

.30

.60
10

.30

If s
To 1

Atte
Atte
Atte
Paid
If p

{

Draw
If at
Engt
Copy
Atter
Copy
Atter
Havi

¥
Atter
il
Fee «
Copy
Atten
Havix
0
Dema
Havin
fe
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50
10

FORMS OF BILLS

" COSTS.

High Court. County Court.

Engrossing statement of claim

Copy to file per foliow.........cccouuunee

Attending to file and paid

Copy to serve per folio............

Attending t0 Berve..............coovrmmiennenionen

If admission of service refused chnrge

Affidavit of service..

Fee after statement of elaim..... -

If statement of claim pnmad charge

To allowance for prm\lug in lieu of all copies, per
folio .

Attending printer with......... o

Attending revising proof, per folm

Attending printer for copies, perfolio

Paid printer.....

If particulars demanded by defendant’s solicitors,
charge

Drawing pnmculars up to five folios .

If above five folios, each folio in addition

Engrossing partieulars, per folio

Copy of particulars, %o file, per folio.

Attending to file and paid...

Copy to serve, per folio..

Attending to serve

Having been served with utmement o! dnfulce fee
perusing

Attendmg for order to produce and paid, includ-
ing filing ...

Fee on order

Copy of order to serv.

Attending to serve.. A

Having been served wlth notice of filing affidavit
on produetion...............ccucerriurs o

Demand for copy and attendmg to serve..

Having been served with order to prmluce by de-
fendant's solicitors; instructions for affidavit
on produetion (in diseretion of the mxmg
officer) .. s "

Letter to elient to come in..

Drawing affidavit, per folio

Engrossing, per follo keihis

Attending to swear and pmd

Attending to file afidavit and pmd

Notice of filing copy and service...

Having received demand for copy, copv of affidavit
to serve, per folio.. "

Attending to serve nnd‘ ‘have demand marked
‘* satisfied *’ ABamaN

Notice to inspeet copy and service........

Attendimg on inspection of produetion

 per ronﬁ :

To be increased in the diseretion of the tumg

officer to...

Having been served with notice of ‘defendant’s i

intention to inspeet plaintiff’s produetion...
Notiee appointing time and place for |nupeetnon
Attending to serve
Attending on i ion of
with defendant’s so]lenor

e S Acadt
8 pr

10
10
50 10
10
50

00
00

30
50
10
50

00

.20

10

50

.50 .60

00
20
50

00

50 .20

50 10

.50
.60

00

10
10
25
10
25
75
50

JU

50

50
20

o5
25

10

40

02

20
10
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300 PRINCIPLES OF THE LAW OF COSTS.
To be i d in the di ion of the taxing

officer to...
If plaintiff ined for di Yy ehug., a8 in

Precedent No. 8
If defendant enmlned for discovery, and costs of
examination allowed, charge, as in Precedent
No. 9
lustruotlonl for reply, if to counter-claim, which
could not prior to the Ontario Judicature Aet,
1881, have formed the subject of a fl
Druwing ropl{ or joinder of issue if nee
For every folio above five, in addition...
Attending eounlol with and for to lottl
I not the solicitor or solicitor’s partner.. 1.00
Counsel fee settling in the diseretion of the tning
officer
Engrossing Nply, per folio
Copy to file
Attending to file...
Copy to serve, per folio.
Attending to serve..
Fee after reply.......
Certified eopy of pleadings for use of judge
For every folio ovér fifteen, in addition
Attending to have eertified.
Paid
Fee on ree
Notice of trial, oopy and service
Each additional eopy
Each additional service...
Letter to plaintiff tdvlling of trial
Jury notice, copy and service...
Each additional 00!
Each additional service...
Attending to file jury no
Instructions for brief............

Drawing same, not ﬁ;;?c)liol 2:00
For each folio over five lolioa _— ]
Original and necessary matter, per folio .20

Copy of brief for second counsel when counsel foo

taxed to him, per folio
Attending counsel with and for brief..
Counsel fee advising on evidence in the diseretion

of the taxing officer, not exceeding.. 4
Notice to produce and copy, not exceeding two folios.. .50
Each additional folio above two folios................ .20
Attending to serve, each attendance..... I .

Notiee to admit and eopy not exceeding two folios.. .50
Each folio above two folios. .20
Attending to serve .50

Attending to enter action for trial and paid in non-
jury cases
Paid additional ry .
Pnid sunognpher RN AR
ad t

3

Pﬂhi' for same .

-

For each folio over four in addition. 15

Copy of subpeena to serve each (not excoodinx four
altogether) .. % W

For each folio over four in lddltlon psr ‘folio. .10

2 288

.10

10

1.00

1.00

High Court. County Court.

10

.02

10

.20

Sul
Pai
If ¢
Coy
For
Att
Aty
Pai
Pai

Ifs
Eac
Wh
Affi¢

Cou
InE
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High Court. County Court.

Subpena duces tecum...... IO 1.25

Paid E—— oty *

If over four folios, additional per folio .15

Copy of subpeena to serve not exceeding four folios.. 1.00

For each folio over four in addition, per folio 10

Attending sheriff with subpa‘nas to serve.. 50

Attending on return..... 3 50

Paid conduet money .

Paid sheriff’s fees.......... ”

Affidavit of mileage....... 1.00

It suhpmnns are not served by the sheriff, and ser-
viee taxable to solicitor on sheriff’s default,
charge .

Each serviee.... 1.00

Where service is effected more Lhnn two miles
from solicitor’s office, each mile in addition 13

Affidavit of service 00

Counsel fee at trial. 10.00

In High Court cases to be inerensed by the taxing
officer in his diseretion to a sum not exceeding
$40.00 to a senior counsel, and #$20.00 toa
junior ecounsel, in actions of a special and
important nature, provided that the taxing
officer in Toronto shall have power to tax
inereased fees, but more than one counsel fee
shall not be allowed in any ease not of a
ape(-iul and important nature, not more than
two in any case.

Provided that if an npplmunon to increase fees be
made, in the first instance, to the local taxing
officer, and a fiat granted, no application shall
thereafter be made to the taxing officer at
TOTORID osicvciroicririissssioes

In C: ounty Court cases, to be increased by the )udga
in actions of a specml and important nature,
falling within the inereased jurisdiction eon-
ferred by 59 Viet., eh. 19 upon County Courts
(on notice to the opposite party to a sum not
exceeding RS A

In County Court onses to be inereased I)y the Judge.
in actions of a special or important nature, not
falling within the increased jurisdietion u{ore-
said, on notice to the opposite party to a sum
not exceedmg

In County Court cases 10 charge to be made by
either party in eonnection with such appli-
cation. (See tariff item 160 and 166)....

Where solicitor attends the trial when not hlmself
eounsel or counsel’s partner.........

Each hour necessarily present, at trial in |mpommt
cases............. BT ksseois

Not to exeeed per dly ]0 .00

Provided the attendance of such solicitor and the
length of time of such attendance be duly
entered at the time in the book of the regis-
trar, deputy registrar, deputy clerk of the
Crown, elerk of the Assize, County Court elerk,
or other officer of the court, pro ent at the
time or proved by affidavit

1.00

[}

g
S O

2
&

10
7%
10.00

20

50.00

PO —
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High Court. County Court.

Fee after trial

Paid sheriff.. » %

Paid erier cnllmg case

Paid erier swearing each witness,

Paid County Court elerk in County Court cases

Paid County Court clerk additional..

Where judgment reserved, charge

Attending to hear Judgmeut

Drawing judgment per folio .......

Where ;udgmeul settled on nppmutmem, chnrge

Copy of minutes, per folio

Attending for appointment to settle judgment, copy
and service .

Additional copies and service, ‘ench..

Attending on settlement of judgment per hour. 1.

To be inereased in the diseretion of the !axmg
officer, to a sum not to exceed 5

Attending to enter Judgment and paid

Paid on each filing...

Attending for ;udgmem .

Fee on judgment ... A,

Instruetions for nﬂidnvlt of ursements, (if
special) .. i

Drawing and sngromlng afidavit per foli

Attending to swear and pai

Copy to serve.

Copy of Judgmenl for mxlng o cer, per folio

Drawing bill of costs, engroumng. and eopy for
taxing officer, per folio...

Copy of bill of eosts to uerve, por ‘tolio

Attending for appointment to tax and paid

Appointment and copy

Attending to serve.....

Each additional copy of appointment.

Each additional service...

Attending on taxation in High Court cues. per
hour 1.00

Paid taxation, meludlng ﬂllng bill of costs
Paid each filing........

Attendingtoreertiﬂcmof taxation when neces: ry
Attending to file certificate and paid.... b

PRECEDENT NO. 12.

PLAINTIFF’S COSTS OF THE DAY.

High Court. County Court.

Notice of trial and copy . $ .26
Additional copies, each ... & %

Attending to serve, each

Letter to elient advising of tria

Attending to enter action for trlll

Paid entering
If jury case ln addition
Subpena ad test...

Each additional folio above fou
Attending to issue and paid
Subpena duces tecum..........
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High Court. County Court,

Each additional folio above four

Atteudlng to issue and paid ........... R

Copies of subpaena (only four eopies tumblo) 1

Each additional folio above four...

Where served by sheriff, charge -

Attending sheriff with...

Paid sheriff conduct mouey

Attending on return .......

Affidavit of mileage SIr—

Where outside counsel employed charge i

Attending counsel with and for brief..... . 1

Counsel fee with brief at trial i A

To be increased according to provisions of item
153, Tariff A.

Where aoheltnr attends the trial and is not counsel
or partner of ecounsel, see item 93, Tariff A,

Fee after trial .. . . s [

Paid sheriff....

Paid erier calling case

Paid erier each witness

Where jury sworn in County Court eases, clmrge

Paid County Court elerk

Judge having postponed trial and ordered defend-
ant to pay the costs of the day

Drawing order, per folio

Fee on order...... . i . I

Attending for order

Paid for order ...

Copy of order to serve, per folio

Copy of order for taxing officer ...

Drawing bill of costs, ineluding em{rouumg and
copy for taxing offieer, per folio... !

Copy of bill of costs to serve, per folio...

Attending for appointment to tax

Notice of taxation and copy

Attending to serve.....

Instructions for afdavit of disbursements (ll’
special) R TR

Drawing and engrosmng affidavit, per folio

Attending to swear and paid .

Paid marking each exhibit, each

Copy of afidavit to serve, per folio

Attending on taxation (in Hmh Court cases per
hourgg ................................ =

Paid on taxation besides filings.

Paid filings, each

Paid witness fees as per ‘affidavit of disbursements.

1

15

20
00
50

1.00

1.00
.60
15

50

.20
.10

90
.10

-

20

.50

95
£20

.10
10

.20
10

.00

20

.80
50
15

00

.20
.10

.80
.10
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PRECEDENT NO. 13.
DEFENDANT’S COSTS OF THE DAY,

High Court, County Court.

Having been served with notice of trial
Letter to client advising... e
Subpena ad. test.

e B0® 028 .25 § .02
1.00 50

Each additional f er four 15 15
Attending to issue and paid .60 1.00 .25 .20
Subpena duce tecum............... 1.25 .75
i Each additional folio over four. 15 16
| [ Attending to issue and paid... b0 1.00 .25 .20
: Copies of subpeena (only four taxubls) 1.00 .76
Eaeh additional folio over four... 10 .10
Where served by sheriff, chnge
Attending sheriff with.......... .50 25
Paid sheriff conduct money R
Attending on return.... SRR ™ .60 .25
Affidavit of mileage........... . ssssese 100 .75 1
Where outside counsel emplo)sd chnrge,v.... oS 1
\ Attending eounsel with and for brief........ e 50 4
Counsel fee with brief at trial... 10.00 5.00 X
To be increased nctondmg to provmous of item
163, tariff A....
Where solicitor attends the trial and is not I
counsel, or partner of counsel, see item 93, L
tariff A “ e S
Fee after trial... 1.00 .50 F
Paid sheriff...... 1.00 80 A
Paid erier calling ease .60 50
Paid erier each witness... 15 .16
Where jury sworn in C.C. cuses, ohnrge C
Paid C.C. Clerk... 1.00
Judge having postponed trial and ordered plnlntlﬂ E
to pay costs of the day Ce
Drawing order, per folio... .20 .20 Af
Fee on order............... 1.00 .60 Ca
Attending for order...... 50 .25 At
Paid for order....... .50 .50 It
Copy of order to serve per folio. 10 .10 Af
Copy of order for taxing officer... 10 .10
Drawing bill of costs, Includmg engrossing and Fe
eopy for taxing oﬂleer. per folio. .30 .20 If
Copy of bill of costs to serve, per fo . .10 10
Attending for appointment bo tax...... .60 .25
Notiee of taxation and copy. . .50 .25 All
Attending to serve... .50 25
{ Instructions for .ms.vn of dnabunamann (lf Att
W special) .. 1.00 .50 Rey
w] Drawing and engrossing afidavit, per foli 0 ¢ .30 Att
1 Attending to swear and paid. .50 .20 .25 .20 Pai
N Paid marking exhibits, each .10 10 Ittl
Copy of affidavit to nrve. er folio... o s 10 .10
8 Attending on taxation (in H.C, cases per “hour 1.00 1.00
;I Paid on taxation besides filings. .90 .80
Paid filings, each . .10 10 Inst
Paid witness fees as per affidavit of disbursements.. Chai
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PRECEDENT NO. 14.

DEFENDANT’S COSTS OF AN ORDINARY ACTION.
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High Court. County Court,

Instructions to defend

.$4.00

Attending plaintifi’s solicitor, giving under!aklug
to appear, when solicitor accepts service. 1.00

Drawing appearance and attending to enter. 1.00

Paid entering, one defendan S

Each additional defendant.. -

Notice of appearance, eopy, and service (only
allowed, when appearance entered, after time
limited by writ) ... 1.00

Where demand for names and lddrenses, of plsm-
tiffs, being partners necessary, charge.... 1.00

Demand copy angd service ..........

Having been served with statement of clulm fee
perusing ......... 1.00

If demand for pnrnculan neceunry, chnrue

Demand for particulars and eopy........... . .50

Attending to serve...........cien b0

Where it is necessary to apply for an order for par-
ticulars, charge costs of an npphcnnun to
Chambers, see Precedent No, 41..

Instructions for pleading...

Drawing statement of delenee, it five (ollos or
under ...... . - 2.00

For every folio in addition.

00

.20
Attending counsel with, and for, to settle where
counsel is not the uohon.or, or the solicitor’'s
T 1.00
Counsel fee semmg (m the diseretion of the tax-
ingofficer) ... 5.00
Engrossing, per follo 10
Copy to file, per foli .10
Attending to file, and p 50
Copy to serve, per folio .. 10
Attending to serve . 50

If service not mceptad ehsrge
Affidavit of service, including ntendmg to swear.
and paid 00
Fee after stat .00
If more than four copies of statament of de!em‘e
are required, it should be printed in that case,
charge ..
Allowanee for pr!ntlng, in lieu of all copneu, per
.
Attending printer, ith
Revising proof, per folio
Attending printer for
Paid printer ...
1f there is a counter-ol m, and such counter-claim
could not, prior to the Onurio Judieature Aet,
1881, have formed the subject of a set-off,
N
lnstmetlonl for counter-elaim -
Charge for attending, ete., fee soming. ete., as for
statement of defence...

CcosTs—20

——

- 2.00

.20
.10

3.00

.50
.50

.50

.60
.50

25

1.00
1.00

20

.50

3.00

.10
25

25

7%
.60

.80
.25
10

.25

.00
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High Court. County Court,

Having been served by plaintiff’s solicitors, with
demand for particulars, drawing same, if not

more than five folios... .00 .75
For every folio above five Tolios .20 .15
Engrossing, per folio 10 .10
Copy to file, per folio 10 10
Copy to serve, per folio .10 10
Attending to file, and 50 .10 .25
Attending to serve. 50 25
If service refused,
Affidavit of service 1.00 7%

xaminations for dileovery, as in Pre-

eedent No. 11.........
Having received roply
Perusing same 1.00 50
Where joinder of issue neceunry, ch;rge
Drawing joinder ..... 2.00 1.00
Engrossing, per folio.. .10 .10
Copy to file, per folio ... 10 .10
Attending to file, and paid 50 .10 .25
Copy to serve, per folio .............. .10 .10
Attending to serve, erh 50 .25
If service refused, charge
Affidavit of service 1.00 7%
Fee after * 1.00 50
Having been served with notice of trial
Letter to client, ldvuing S ¥ 50 .02 25

Charge =
Brlel’. notice to ldmlt ‘notice to produce, ‘counsel
fee advising on evidence, subpena, counsel
fees, trial, judgment and taxation on the model
of Precedent No. 11..........

PRECEDENT NO. 15.
SPECIAL CASE, PLAINTIFF’S COSTS.

10

High Court. County Court,

Instructions for special ease where writ issued and
case stated during progress of aection....
‘Where no writ issued, nhlrge
Instructions 2.00
Drawing case, per folio........... wvssionns + 30 .20
Where settled by outside eounnel ohlrge
Attending counsel with and for, to settle................ 1.00 .50
Fee settling in the diseretion of the tulng officer e

$2.00 $1.00

not to exceed - 5.00 3.00
Engrossing case, per folio .10 .10
Copy to file and serve, per folio. .10 .10
Attending to file R " b0 .25
Paid filing $ .10
Attending to serve .60 .25 50
Fee after special case... 1.00 50

If motion for leave to set down spechl case neces-
sary, as where special ease affects the interests
of an infant, married woman, or person of un-
sound mind, charge costs of motion, affidavits,

OB OB cocsonisassinissinssiocsmseasscommiorsonsorsassasntins macsssssss

$

A0
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Attending set down special case....
Paid setting down case..
Paid filings, each 3
Notice of setting down an cupy
Attending to serve......... . .50
Copy of special case for judge per folio..

.10

Instruetions for brief ... 2.00
Drawing brief up to five folios. ..................... 2.00
Each additional folio......... .10
Where outside counsel is employed charge..............
Attending counsel with and for brief . 1.00
Counsel fee on argument . .10.00
In Hngh Court and Court of Appeal to be increased

in the discretion of the taxing officer in Toronto

but no more than two counsel fees to be al-

lowed in any case
In County Court cases to be increased in the dis-

eretion of the judge to &
Where judgment reserved, charge
Attending to hear Judgmant o 8,00
Drawing order and engrossing, per folio 30
If order settled on appointment, charge in addition
Copy of minutes, per folio 10
Attending for appointment to settle and cnpy and

attending to serve o . 1.50
Each additional ecopy ......... . 10
Each additional attendance........................ 50
Attending settling order, per hour 1.00

Subjeet to inerease in special cases to not e-xcm-dmg 5.00

Attending to enter and for order and pmd . 1.00
Fee on order st . 1.00
Copy of order to serve, per folio 10
Copy of order for taxing officer (where necessary)

per folio .10
Drnwing bill of costs, emzrossmg and copy for tax-

ing officer, per folio . 30
Copy to serve, per folio 10
Attending for appointment to tax. " 50
Appointment and copy R .50
Attending to serve .50
Attending on taxation (in ngh “Court cases, |»er

hour P 1.00
Attending for oerhﬂm!a (where necessary) .60
Attending to file certifieate and paid............ccccco.o.. .50

PRECEDENT NO. 16.
SPECIAL CASE, DEFENDANT'S COSTS.

High Court. County
00

TOMMPRBMIIE ... isiisarsiscaivvisiivssmusiin $4.00
Attending plaintiff’s nollcltors giving uudermkmg

to appear and accepting service...... = 1.00
Drawing appearance ... R |
ABONAING 10 OBIOP.....co.cvcirmiassisisisiissonsomesnnss .50

Paid entering appearance one o defendant

Each additional defendant .....

If appearance entered aftertime limited for nppenr-
ance has expired, charge

.60
.10

.20
10

o

.25

00

00
30

.10

75
10
.25
50
50

.50
.50
10

10

.20

10
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.25

25
25
00
25

95
.25
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High Court, County Court.
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High Court. County Court.
Notice of app e and copy ey | .25
Attending to serve notice... s, .25
Having been served with spoeml case
Fee AR ¢ 1.00
Where outside counsel is employed, ohurge
Attending counsel with and for to settle 1.00 .60
Counsel fee on settlement of special case in the
diseretion of the taxing officer, not to exceed,
however
Attending plaintiff’s solicitor with
Where the defendant or defendants or any of them
are infants, married women, or persons of
unsound mind, charge the costs of appearance
on the motion for leave to set down the special
oase..
Having been served with notice of nsmng down
special ease .
Instruction for brief...
Drawing brief up to five folios
Each additional folio wo
Where outsid 1 is employed
Attending eounsel with and for brief..........
For remaining ohlrgolg see plaintiff's oouts. lpeoul
case, Precedent No. 15

PEHDS L ~aAA.

PRECEDENT NO. 17.
DEFENDANT’S BILL OF COSTS ON QUASHING A CONVICTION,

High Court. County Court.
Instructions to move to quash eonvietion... $2.00
Attending bespeak copy of evidence...
Drawing notice of motion and engroulng, per folio
Copy for service on magistrate, per folio.
Drawing notice to prosecutor and eopy.
Attending for eopy of by-law.......
Drawing affidavit of defendant, per fol
Engrossing, per folio...
Attending for copy of evidence..
Paid, per folio............... ...
1t evidence certified, pl | Tor certifica
Attending swear affidavit and p.ld
Preparing exhibits, each.. o
Paid commiuioner marking umo em
Attending file afidavit and paid
Paid filing, each exhibit
Attending serve notice on | magistra
Attending serve infor
Attending on enl each
Attending before Jndge when order for certiorari
gran . b

Drawing order and engmumg. per foli
Fee on..
Letter to client advising an ug
Attending to issue order and puid
Paid filings, each. ..
.evttiendlng to issue writ and pnld

rit
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. High Court, County Court,
Copy to serve AR T 1.00
Attending to serve . 50
Affidavit of service TR AT TP & 1.00
Letter to client advising 50 .02
Instructions for recognizance, drawmu rwogm/-
ance, affidavits, ete., and paid 5.00 45
Fee on allowance of recognunnc 1.00
Instructions to move for rule nisi . 1.00
Attending to file return and paid 50 .40
Motion paper, per folio, and paid filings, each 20 10
Attending on motion lor rule granted 10.00
To be inereased in diseretion of a taxing officer in
Toronto . :
Drawing rule nisi and eugrosmng, per folio......... .30
Fee on = i 1.00
Attending to issue > and pmd . 50 60
Copy for service on magistrate, per folio............ 10
Copy for service on informant, per folio .10
Attending for admissions of service.. .50
Instruetions to move to make rule nbsnlute 2.00
Attending to set down and pmd 50 .80
Instraetions for brief . . . 2.00
Brief up to five folios . osssiieiss, MVOR
Every additional folio 10
\tlendmg on motion—rule nisi mnde obaolute wnth
Costs ... 10.00
To be increased in the diseretion of atnxmg officer
at Toronto warh ",
Fee after argument 1.00
Attending to hear judgment (when judgment re-
served)..... 2.0
Attending bespesk and for order absolute and punl 1.00 .60
Fee on order 1.00
Letter to client advising . 80 .02
Copy rule absolute, to uerve per folio.. BN .10
Attending to serve........ 50
Drawing bill of costu, mcludmg copy “for tum.‘
officer, per folio e R .30
Copy to serve, per folio . .10
Attending for appointment to tax. .50
Appointment and copy.... ...... .50
Attending to serve.......... .50
Copy rule absolute for hxmg oﬂieer. per folio... .10
Attending on taxation and paid .90
Paid filings, each.............cccccccununne .10
Attending for certificate, if neoesnry .
Attending to file certificate and paid .50 .10

PRECEDENT NO. 18.

BILL OF COSTS OF APPELLANT ON AN APPEAL TO THE SUPREME

COURT OF CANADA

Notice of appeal..
In election appeals where notice Timits app
Notiee of security.... o

Attending to give leourity

Fees. Disburse-

$ 4.00

ments.

weea
e
S
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Fees. Disburse-
ments.
Fee on special case 25.00
(No fee is taxable in election appeals).
Engrossing and superintending printing of case, 15 cents
per folio N
(This is not taxable in election nppelln)
Paid printer for special case as per affidavit of disburse-
ments
Paid eclerk...
Paid forwndmg copiel of special case.
Paid filing special case with registrar .
Engrossing and superintending prin
cents per folio .........cccevveee.e
Paid printer for factum as per affidavit of disbursements. .
Fee on factum in the diseretion of the registrnr not to
L R
Paid search and inseribing appeal.... .
Fees to counsel and solicitor on henrlug in the duereﬂon
of the regutnr not to oxoeed IR 305
Paid Y P and teleph
Allowances to Agenu under Rule 82 in the diseretion of
registrar not to exceed .
Paid search for partieyla:
Paid entering judgment ...
Paid appointment for taxation and taxation
Alloeatur.
Paid for each filing, 10 cent:
Paid for certiﬂed copy of ;udgmant 10 cents a folio and
$1.00
Paid regiltrar

$ 10.00

. 50.00

.35

PRECEDE T NO. 19.

RESPONDENT’S BILL OF COSTS OPPOSING APPEAL TO THE
SUPREME COURT OF CANADA.
Fees. Disburse-
ments.
Attending to give leeunty " =
This fee is not taxable on oleetlon appenln)
Fee on special case ...............
(This fee is not taxable on election nppeal-
Engrossing and superintending printing of factum at 15
cents per folio........... 5
Paid printer for factum as per ‘affidavit of disbursements. .
Fee on factum in the discretion of the registrar not to
exceed .. .. 50.00
Fees to counsel and solicitor on the hurlng in the dise
tion of the registrar not to exceed
Paid necessary postage, tolegrnms, ta]ephoneu
Allowance on account of agent’s fees under Rule 82 in the
diseretion of the registrar, not to exceed... - $20.00

25.00

...200.00

Paid search for particulars .25
Paid entering judgment .. 10.00
Paid appointment to tax and taxation . 1.50
Allocatur.. . 1.00

Paid ﬂlings 10 cents each ..

Paid for certified copy of judgment 10 cents for each folio
L R e R

Paid registrar’s post

i . .
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PRECEDENT NO. 20.
BILL OF COSTS OF AMENDMENT OF PLEADINGS.

High Court, County Court.
Instructions to amend $2.00 $1.00

Where conseut of the oppéune pnny-ls ()blamed

charge .........
Drawing consem per Tolio . RS 20 .20
Engrossing consent per folio 10 .10
Attending for. .50 .25

If order to amend necessury, charge .

Costs of obtaining same, as in precedeut No. 41

Drawing amendments per folio ....... .20 .20

Attending counsel with and for to settle (where
counsel is not the solicitor nor solicitor’s .

partner) " 00 .50
Fee settling, not excemhng o ] 3.00
Where by the provisions of Rule I

of the pleadings is necessary ohnrge
Engrossing, per folio. ..........ccovuuinne .10 .10
Copy to file, per folio.......... ’ d 10 10
Copy to serve, per folio ........ 10 .10
Attending to file and paid ........ 50 .10 .25 .10
Attending to serve » 50 25
Attending to make amendments .................... .50 25
Paid amendments.. i .30 .25
DUIE TIIOE DU ..cocissssvinsssmmmesssnssonsoimisvossatoonsss 10 .10
Paid filing order ................ .10 .10
Making amendments, each folio w 39 .10
Demand for eopy of. pleadings served and eopy .50 .26
Attending to serve ....... .50 .25
Making amendments in plendlngs served per folio.. .10 10
Attending to return pleadings when amended......... .50 .25

PRECEDENT NO. 21.

COSTS OF AN APPEAL TO A JUDGE IN CHAMBERS OF PARTY
MOVING.
Hngh Court. County Court.

Instructions ........ 1.00
Drawing notice of monon per Tolio. .20 .15

Copy to serve, per folio......... TR RO | |

Eaeh additional folio > .10 .10
Attending to serve each... sensinviw. S0 .26
Attending setting down appsnl and pmd .60 .60 .26 .50
Paid on each filing .. PSS .10 .10
Counsel fee when nppenl lrguo»d g 2.00 1.00

To be increased in the diseretion of the taxing
officer in cases in the High Court of Justice
or Court of Appeal to a sum not exceeding. 5.00
To be inereased in the discretion of the judge in
County Court cases to a sum not exceeding...... 5.00
Bubject to further increase in the diseretion of the
taxing officer at Toronto, provided that the
Master in (‘hnmbnrﬂ may in eases before him
d a fee
Where judgment reserved, chnge
Attending to hear ;ldgment
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High Court. County Court,

Drawing order, per folio.......... .20 .20
Where ordered settled charge..
Notice of settling and copy........ b0 .28
Copy of minutes to serve, per foli .10 .10
Attending to serve...... .50 .25
Attending uming order, each hour..... 1.00 .50
To be increased in the diseretion of the officer

settling same in special and difficult cases

where the solicitor attends personally, to a

sum not exceeding altogether ... .. 5.00 2.50
Attending to bespeak and for order... 1.00 50
Paid for order... .50 .50
Attending to have order entered 50 25
Paid entering order, per folio... .10 .10 ]
Copy of order to serve, per folio .10 10
Fee on order........... 1.00 50
Attending to serve...... .50 25
Bill of costs, ineluding engrosulug and copy for

taxing officer, per folio........ .30 .20
Copy to serve, per folio ... 10 .10
Attending for appointment to tax .50 .25 C
Appointment, eopy and service... 1.00 .50
Attending on taxation (in ngh Court of Justice

cases, per hour)...,..... 1.00
Paid taxation .. .90 .80
Paid filings, mcludmg bill and order, each. .10 10

A
PRECEDENT NO. 22.
BILL OF COSTS OPPOSING APPEAL TO A JUDGE IN CHAMBERS. i
Al
High Court. County Court.
Instruetions to oppose appeal in the discretion of
the taxing officer, not to exceed ...$2.00 $1.00
Counsel {ee, when lppell lrgued 2.00 1.00 Pe
To be i d in the di ing
officer, in cases in the High Court Justice or At
Court of Appeal, to & sum not exceeding... 5.00
To be increased in the discretion of the Judge in Re
County Court cases, to & sum not exceeding.... 5.00 Ing
Subject to further increase in the diseretion of the Dr,
taxing officer at Toronto, provided that the Att
Master in Chlmborl may, in cases before him, Pai
d a fee Att
When judgment relorved ehurgs & Att
ding to judg 50
anmg order, per folio... .20
Where order settled, ‘---—-
Notice of settling and eopy .25
Copy ot minutes to serve, per folio. .10
to serve .25 Fai
Anending to settle order, each hon .50
To be d in the di Atte
settling same, in special and difficult euu
where the solicitor attends personally, to a sum Atte
not exceeding altogether.... . 2.50
Attending to bespeak, and for order. .50

Paid for order. .50 .50 Atte




yurt,

50

10

80
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High Court, County Court,

Attending to have order entered 50
Paid euntering order, per folio - 10
Copy of order to serve, per folio 10
Fee on order . . 1.00
Attending to serve 50
Bill of costs, including engrossing and (np\ for

taxing officer, per folio 30
Copy to serve, per folio . 10
Attending for appointment to tax 50

Appointment copy and service
Attending on taxation (in High Court of Justice

00

cases, per hour) 1.00 1
Paid taxation 90
Paid filings, ineluding bill and costs and order,

BRI 5 omesnn sirnein = SR S NS 10

PRECEDENT NO. 23.

10
50
25

20
10
25
50

.00

10

80

COSTS OF APPLICATION FOR LEAVE TO APPEAL TO THE PRIVY

COUNCIL.
IN T™HE PRivY COUNCIL.
A v. B.

A.v.B. Attendingto Mr.C. as toyour desire that we should take
up an appeal to the Privy Council from the decision of the
Court of King’s Bench on appeal in an action of A.V.B, and
advising as to the course to be adopted

Attending Mr. C. on his bandmu us documents relatmg to the
case, including judgment in the court of first instance,
Jactum of appellant, factum of respondent, and judgment of
Court of King’s Bench on appeal ... . sidn

Perusing and idering these doe ts, folios 950 (at 6s, 8d.
for every 25 folios)

Attending Mr. C. in further conference, and he wished us to
present the petition at once for leave to nppeal

Retainer fee .

Instruetions for patmon for leava to sppenl

Drawing petition (folios 25) .

Attending counsel therewith to settle .

Paid his fee and clerk..........

Attending your Mr, C. con(ernn'z further.

Attending your Mr. C. when he desired petmon praseme\l at
once, a8 he had to return to Canada shortly and we were to
present it by Wednesday, so that it might come on on
Saturday, and attending with him on Mr. H., who would
settle same in time, and discussing as to certain queries
which had arisen on petition.

Fair copy, draft petition as settled by counsel, folios
per folio) .........

Attending Mr, C. in conference in reference to this cnse, and he
instructed me to hand leading brief to Mr. F.

Attending your Mr. C. going through draft petition him and
advising as to certain alterations which he thought necessary,
and we were to see Mr. H. on certain proposed alterations....

Attending Mr. H. thereon when he made certain alterations. .

5 (at 6d.

0

10

12

10
10

-

SccoRe

|\



314 PRINCIPLES OF THE LAW OF COSTS,

£ 8. D.

Attending Privy Couneil to ascertain if Committee would sit en
Saturday, when informed they would, and making arrange-
ments for presenting this petition to-morrow..

Attending Mr. C. reponing nnd discussing further u ‘to form of
petition, when he desi f with Mr.

Attending, app ing £

Paid Mr, H, £ fee and elerk

Attending conference .

Making further copies
folio) ...

Attending Mr. C. when he desired further a i in the
petition as we were to see Mr. H. agai

Attending Mr. H. thereon, when he finally settled sam

Attending Mr. C. when he approved petition as altered.

Engrossing petition of appeal (folios 25)

i&)tsndlng at Privy Couneil office, lodging same .

al

Instructions for and drawing affidavit in support of petition and
engronlngd

Attending on Mr. C., swearing same.

Paid entering petition ...

Attending lodging orlglnnl ppo!‘l in Privy Council office..

Paid lodging affidavit ..

Instructions for and: duwlng ‘brief in lupport “of, ‘and dnwing
observations and two fair copies

Attending Mr. F. (K.C.) therewith ............

Paid his fee and clerk

Fair copy petition for him...

Fair copy affidavit, vorilylng same..

Fair copy notice of h

Attending Mr. H. with brief

Paid his fee and clerk

Fair copy petition for him

Fair copy nﬂldnvlt, verilylng same

Fair copy, notice of hearing ...

At:;ndmg setting down p titic

cCcoce cocoapee & oace ©

—

LG
S
RO oo

_

Paid

Paid messenger .. »”

Attending Mr. F. (K C. ) -ppomtlng ‘consultation.

Paid him fee and eclerk......

Attending Mr. H., appoint

Paid him fee and clerk ..

Writing Mr. C. with note of & pointment for con

Attending consultation with LP F. (K.C.) and Mr. H

Attending Privy Couneil when petition heard and order mlde
upon terms ...

Attending at Privy Counell dnwlng up ‘minutes for ‘committee
report......

Paid lor repurv.

Paid messenger

Attending at Privy Couneil, pnylng fees and tnklng recslpt

Paid for final order

Paid for two plain copie

Writing you with origin:l order and two plain print

Sessions fees ...

Paid petty charge:

The above bill of e
and elient.

coccocoaoaacacaae®
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0
0
6
0
6
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0

FORMS OF BILLS OF COSTS.

PRECEDENT NO. 24.

APPELLANT’S COSTS OF AN APPEAL TO THE PRIVY COUNCIL.

IN THE PRrIvY COUNCIL,

On appeal from the Supreme Court of Canada between, ete., (style of
cause), Costs of appellant to be taxed pursuant to the order of the
Right Honourable the Lords of the Judicial Committee of the Privy

Council (dated, ete.)

Retaining fee

Drawing and copy reta

Paid his fee and clerk.

Attending him .

Attending, obtaining prints of record of proceed gc

Perusing record (35 sheets)..........

Instructions for petition of nppenl

Drawing same (folios “0) u

Engrossing ..........

Attending to lodge

Paid fee on lodging..............

The like on entering .........

Attending searching, whether rn-npnndeut had appeared

Copy petition of appeal for respondent’s solicitor.......

Attending them therewith R

Instructions for case .........

Drawing same (folios 140)

Fair copy for settlement ... "

Copy petition of appeal for counsel...

Attending counsel with pnparu

Paid his fee Saaa

Attending him....

Attending respondent 8 solmtora confarrmg on appeal
and arranging ...

Attending respondent’s solicitors on their mqmmuz
whether I was prepared to exchange cases, explain-
ing that same would be lodged shortly nnd it was
arranged that they should not apply for orders
requiring appellant’s case to be lodged at preuen!

Copy cases for prin!ers as finally settled

Attending them giving instruetions

Examining and eorrecﬂng prool and revised prmu of
I i o rasmmponmsis oppamacater apsamamenss ovstasesss b

Attendances on prmteu “with revised and corrected
prints of case, and orderlng copies...

Paid printers’ charges... MR

Attending them ... i

Attending at couneil oﬂiee, lodging forty pnnta ..... "

Paid fee on lodging...

Notiee of lodging copy and service...

Paid fee on setting down appeal....

Attending exchanging case

Perusing respondent’s case

Attending at council office, obtaining prints of record
and eases to be bound for their lordships....

Preparing label to be printed thereon, and anending
giving instructions for prmting and blndmg -

Paid printers’ olmrxeo

Attending paying ...

Attending at ‘couneil office with bound printa

s

210

010
010

14 0
310
010
010

010

115
010

4
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£, 8
Instructions to counsel to argue appeal..
Copy petition of appeal for him
Paid his fee, with brief and clerk
Attending him...........
Instructions to My, , to argue appeal
Paid his fee, with brief and clerk.
ANOREIng BUB...........ooccionsiniommesnse
Attending both counsel, appointing consultatio;

Paid eonsultation fee to senior counsels .. 515
A ding him .

Paid consultation fee to )unior counsels 515
Attending them ...

Attending consultations. ;o

Paid for summons to attend hearing. 010
Paid messenger...... 0 2

Two copies for cou sel tending
Attending court, nppell plrt heard.
Paid refresher fee to Mr............
Attending him...... .
Refresher to Junlor counsel and elerk
A ding him......
Attending court when nppenl further heard and ;udg-
ment reserved ..i.....
Instruetions to senior
Paid his fee, and elerk’s .............coccoovvvivirincrirnnnan
Attending him..........

Paid fee to junior counsel and clerk 515
Attending him ...

Paid for summons to nltending hearing of judgmen

Paid 02

Two copies for connsel and utunding them

Attending court, j t delivered allowing lppul
with eosts

Paid for committee report

Attending, pnylng counsel office leel and taking roeeipt

Paid for ordered to ta: 112
Drawing bill of costs, and copy for taxation (folio:
fourteen) ...

Attending lodging ooats
Copy order and
The like costs
Attending them...
Attending taxing cos!
Paid taxing fee...

ll:.:g for order of His Mljuty in Counei
A
Paid for two ooplel of tho I oo ncininn
A ding at the 1 office, obtai ing same.
Writing lppelhnt s agent wlth order and copi

attending to dispateh .
Sessions fees.....................
Extra messengers, letters, cab-hire, ete.

tfor dent’s solieit

P
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FORMS OF BILLS OF COSTS.

PRECEDENT NO. 25.

RESPONDENT’S COSTS OF AN APPEAL TO THE

IN THE Privy CoUNCIL,

On appeal from the Supreme Court of Canada, between, ete.

317

PRIVY COUNCIL.

(style

cause). Respondents’ costs to be taxed pursuant to an order

the Judicial Committee of the Privy Council.

IR IO o fiavoneiicmpinmmpms irissrsosumecsssinsdsiindossins
Attending at any(,ouncnl oﬂlces entermg appeurauee
Paid

Notice, copy and service....................

Perusmg order for leave to appeal, and copy petition
L I——

Peruumg oﬂleul copy of the proceedmgs (1‘*0 “brief
sheets).. 5

Instruetions for and prepnnug retainer to Mr. -

Attending him therewith e

Paid his fee and clerk

Writing appellant’s solicitor that [ had mqunred at the
Privy Council office, but found nothing had been
heard from them on behalf of the appellants, and
inquiring the cause of delay on their side.............

Attending appellant’s solicitor going through record
and they read to me their counsel’s opinion as to
the parts that might be omitted, and discussing
matter, and it was finally arranged that they should
send me the record with their views on the matter
208 MY SRDMBRIRMON.... o c.oovissinen civincssssnsammessasasss

Instructions for case to counsel to advise as to record

Copy petition of appeal (folios ten)

Fee to counsel and elerk

Attending him........

Writing uppellant’ s solicitors in reply to their letter
enclosing record that I was taking counsel’s opinion
upon same, and immediately I received opinion
would return record to them...............

Writing appellant’s solicitor with record and as to the
addition the counsel advised to be printed, and
olerk’s attendanee ... ..... ... oo inenessesmsesssesns

Writing appellant’s solicitors in reply that I did not
think it necessary to print the trading account...

Attending appointment at Privy Couneil office, examin-
ing print of record with original. ( ngaged all

Writing nppellant s solicitors returnlng prmt ‘of the
record approved and elerk’s attendance.......... ...

Attendances at Privy Council offices revising and com-
pleting examination of proof of record (nine sheets)

Attending appellant’s solicitors on their calling with
proof, and examining same v e

Attending at Privy Couneil office tnkmg up six copies
of records .........

Instruetions for nnpondem s case

Drawing same (folios forty-three)

Copy ease for counsel ..........

Fee to counsel and elerk to settle o

£8.D,

010 0

11

06

£ 8.
013
010

05

oo

e
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of

0
0
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318 PRINCIPLES OF THE LAW OF COSTS,

Attending him

Writing appellant’s solicitors inquiring when they
would be ready toexchange cases, and we expected
to have our case ready by the end of the month,
and clerk’s attendance......................

Instructions to Mr. , K.C., to peruse and settle
draft case.

ﬁ draft case for him............
Ius fee to settle and sign case

im.
A'Mndi g inti Itati
Paid his fee and clerk....
Attending Mr, lppointing eonlulutlon
Fee to him and elerk....................
Attending consultation uottling case
Copy case for printer (folios forty-three)
Attending printer, instrueting him...........
Examining and correcting proofs (at per sheet)
Attending printer, instrueting him to print copies
Paid printer’s char,
Attending at Privy
Paid on lodging. A S S L "
Writing appellant’s solicitor thereon and to lodge their
case, and for aniappointment to exchange.
Att.ondmg exchanging ¢ases.. . ...
Persuing appellant’s case (folios fifty-four
Puld nem?g down case for hearing............
ee........
Instructions for hnsf on hearing of nppenl

Fee to Mr, , K.C., with brief and pap:
Attending him 9
Fee to Mr, ' with brief and papers

Attending him s

Attending Mr. , K.C., nppointmg consultation

Consultation fee to him and clerk...

Attending Mr. , appointing eonlnflutlon

Fee to him and elerk.........

Attending Registrar Privy Counuil nv. hl! request in—
forming him that no judge’s reasons had been sent
thereon and as to date of hearing......

Attending appellant’s solicitor on their in{orming us
that they had seen the registrar and Thursday next
would suit them for the honrlng and arranging
neeordingly

Attending consultation.....

Paid fee on notice of hearing..

Paid fee on summons........

Attending Mr. s By |nf
for hearing

The like Mr.

Attending couneil chamber when nppeal heard tnd
judgment reserved...

Paid messenger from Prlvy Council with summons to
attend and hear judgment... ERETaam

Paid fee on summons

Instructions to eounsel (;unlor)

. judgment

Paid his fee and cler!

Attending him............

mg him of date fixed

end and hear

£.
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FORMS OF BILLS OF COSTS,

Attending at council chambers when nppeul dismissed
with costs... e

" 1 6 8
Paid for committee’s report 110 0
Attending for order to tax 010 0
Paid ‘ 112 6

Drawing costs and copy (fnlio-

Attending lodging same 010 0
Copy costs for nppellmt 8 solicito 0 8 6
Attending appellant’s solicitor with couts 010 0
Attending taxing........ 2 0
DRI DIIIINE DO oo scssnsmsosiosersontiions sepsmvpmnsbbpisrspesssnsshinhs 8 80

Paid for final order.... 8 2 6

Paid for two copies... 010 0
Attending for same.. 010 0
Attending a Prlvy Council office paymg fees... - 010 0
Writing solicitor in Canada reporting result fully = 05 0
Sessions fee . sy 330
Letters, mseﬂengers, postages to Canada, ete. 330

PRECEDENT NO. 26.
PLAINTIFF’S COSTS OF A FORECLOSURE ACTION WHERE THERE

ARE NO SUBSEQUENT INCUMBRANCES AND JUDGMENT
OBTAINED ON PRACIPES.

High Court. County Court,
..53.00 $2.00
.50 $0.02 .25 $0.02

Instructions ......
Letter to each defendant ...
Attending to search title in reglstry office (tﬂxm
officer will allow a reasonable sum, aecordmg
to time uccupled) . i
Paid search in registry office AR
Attending to bespeak, and fo ract subsequent
to mortgage ........... b s S0
Attending registrar with fees
Paid for abstract........... .
Attending for tax oertlﬂcnte ‘and pmd 50
Writ of summons ....... — ]
If over four folios, for eve y ‘folio in addition 20
Attending for writ, and paid : 50 1.10
Copy of writ to serve ....... .
If over four folios, for every folio in addition.. 10
If served by shenﬂ charge as in Precedent No. 1.

If not served by sheriff, if taxable to solicitor, on
sheriff’s default, charge as in Precedent No. 1.
Attending to search appearance, and paid 50 10 ‘..‘;‘\ .10

Attending to bespeak, and for continued abstract.. 1.00
Paid registrar "
Attending or letter to regsntrnr. with {ees 50 25
Attending for sheriff’s certificate ..........
Paid sheriff (not to exceed in all) ...
Attending, or letter to sheriff, with fees
Attending settling report, per hour..........
To be increased in the diseretion of the tnxmg
officer in Toronto, or by the County judge in
County Court eases to, not exceeding, per hour 2.00 1.00
Paid master each hour ........... 1.50 50
Paid master drawing report per folio.. 20 .20
Attending for master’s report .......... .
Paid master for copy of report..............

60

50 25

4.00
....... . .60 25
.00 50

-

00
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High Court. County Court,

Paid master’s fee on report...
Paid master each filing....
Making copy of report, per folio
Attending to file report....
Paid filing
Charge conu of obhlningﬂnal orderof rorsclomre,
as in Precedent No. 27, and then ..
Attending to bespeak, and for certificate of final
order of foreclosure for registration
Paid, inecluding filings....
Anonding to register oertiﬂcne “and pnid
Affidavit of non appearance...........
Instructions for taking account and for aMdavit
verifying same in the discretion of the tnxing
officer. e
Drawing pl
Engrossing, per folio.............
Preparing exhibits, each
Attending to swear and paid
Paid marking each exhibit... "
Attending to take aceount, per hour..
Paid taking accounts...
Paid each filling ........
Attending to bespeak for Judment and pmd .
Drawing bill of costs, engrossing and eopy for
taxing officer, per folio......
Attending for appointment to tax.......
Attending taxation (in High Court cases, par hour)
Paid taxation besides filings....
Attending for certificate.
Fee on judgment...

4
If defendant makes default in plylng money at the

time and place appointed, charge....
Instructions to obtain final order of foreclosure.....
Attending bank to uenreh if money paid’
Duwlng bank manager’s certificate and engrou-
ing, per folio - -
Attending for
Drawing afidavit verifylng and engrouing, per
folio .. .
Attendmg swear and plid M
Preparing each exhibit
Paid marking each exhibit
Drawing affidavit of plaintiff and engrossing, per
SOEMD: sicivisiinivsnsvntasisniions
Attending swear and paid.
Preparing each exhibit...
Paid marking each exhibit
Attending chambers moving.
Attending to bespeak and for
Fee on order.........
Attending to have order entered an paid en ering
per folio.
Paid filings..
Attending to bespeak and for certificate of final

-

order to register and paid, including filing
1

precipe .
Attending to regm.ar certifieate
Paid registrar ...

10
.60

.90

1.10

.10
.26

.50
.26

W30

+20
.10

il
10

.60

.80

20

10

.20

.10

10

.30




30

«20
.10

50
10

.60

.80

20

10

.20

10

10

FORMS OF BILLS OF COS'

PRECEDENT NO. 27.

PLAINTIFF'S COSTS OF A FORECLOSURE ACTION WHE
IMBRANCES AND JUDGME)

ARE SUBSEQUENT INC
OBTAINED ON PRACIPE.

Charge on model of Precedent No. 26

Attending to search, appearance, and paid ..
Affidavit of non-appearance....

1.0¢
Judgment

1.00
Attending to brspenk and for JlldKlll! 1 . 1.00
Paid for judgment .

Paid filings, each
Fee on judgment 4.00

Copy of judgment for master, per folio

Attending master with copy of judgment, ete., eon-
sidering, and for warrant and notice to ineum-
brances per hour

1.00
To be inereased in the dm-rotlon of the mxmu
officer in Toronto, or by the County judge in
County Court cases to 2.00
Drawing notice to subsequent incumbrances, per
folio 20
Engrossing, per folio. 10

Paid master, per hour ...

Paid master, filing and ent«rmg judgment
Paid master, filing abstract..

Paid master, filing sheriff’s certificate
Paid master, each other filing..

Paid master, for warrant

Paid master, settling notice T

Copy of notice T. to serve, per folio

.10

Copy of judgment to serve, when directed to do
TR T R —— N .10
Copy of warrant to serve, per folio 10

Attending to serve subsequent ineumbrances, each .50

Affidavit of service.....

If service not effected hy sohcltor, “but made ln
sheriff, charge .........

Attending sheriff, with... Bide SRR At - 50

Paid sheriff’s fees.... e bxasancea N

Attending sheriff on return

50

Attending, or letter to sheriff, with fees 50
Affidavit of mileage................. 1.00
Instructions for acecount and amdnvn verlfymg

aceount (in the diseretion of the tnxing otﬂcer) 1.00
Drawing aeeount, and engrossing, per folio .. .30
Drawing nﬂldnvh. verifying and engroumg, per

folio ....... .30
Attending, nweur, ‘and paid.. 50
Preparing each exhibit..
Paid marking each exhibif
Attending on return of warrant lnkmg accounts,

per hour... .00

To be inereased in the diseretion of the taxing

officer in Toronto, or by the County judge in
County Court eases to, not exceeding per hour 2.00
cosTs—21

60
10

10

(5]
50
50

00

[

a0

20
10

.00

! THERE
, a8 follows:—Instruetions, writ and
service of writ. Then as follows:—

High Court, County Court.
$0.50 $0.20 $0.25

$0.10

a0
10

10

50
20
10
10
10
10
30

20
10
10
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High Court. County Court,
Paid master, per hour 1.50 .50
Drawing bill of costs, engrossing, and copy for
master, per folio............
Copy to serve ewh. per lollo
for to
Notiee of taxation and eopy.
Attending to serve each...
Attending on taxation (in ngh Court oma, per
hour) "
Paid on taxation..
Faid filings, each ..
Attending for certificate. .
Attending file certificate ...
Paid filing .

PRECEDENT NO. 28.
PLAINTIFFS COSTS OF AN ACTION FOR SALE UNDER MORTGAGE

WHERE THERE ARE SUBSEQUENT INCUMBRANCES AND
JUDGMENT IS OBTAINED ON PRZCIPE.

Charge on the model of Precedent No. 27: Instructions, Writ, Service of
Writ, Judgment and Final Order and then charge:—

High Court. County Court.

Copy of judgment for master, per folio..................... $0.10 $0.10
Attending master, conuidsring judgment, ete., per
hour ....... 1.00 .50
To be increased in the ducretlon ‘of the tnmg
officer in Toronto, or by the county ;udge in
County Court cases to, not exceeding. s 1.00
Paid master, per hour..
Paid master, each ﬂling
Paid master, for warrant . 5
Paid master, entering judgment, per foli
Copies of warrant to serve, par foli
Each attendance to serve..........
Affidavit to service...
Drawing advertisement of sale .
(This charge includes all copies, except copies for
printer).
For each folio over five folios, in addition...............
(Where it is made apparent to the muter that
special information has been obtained for the
purpose of the sale, the master has discretion
to increase this nllownnce to a sum not exceed-
ing $10.00).
Instruetions for affidavit, in the diseretion of the
taxing officer, verifying advertisement as to
competency of anctioneer, and as to reserve
bid, ete.. " 1.00
Drawing and engrolsmu affidavit varlfying adver-
tisement, per folio "

Attending to swear, and paid

Preparing each exhibit

‘Paid marking exhibit.....

Drawing exhibit as to reserve bid and engmnlng,
per folio o sttt .
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.60

.80
10

.10

JAGE

ice of

Jourt.

$0.50
10
.10
10

20

10

FORMS OF BILLS OF COSTS.

323

High Court. County Court,

Attending, swear and paid ...

s .50
Drawing affidavit as to competency eer,

and engrossing, per folio.......... .30

Attending, swear and paid b0

Attending master on settlement of advemsemeut
per hour............ 1.00

To be increased by the taxmg officer in l‘oronto.
and by the county judge in County Court cases
to a sum not exceeding, per hour 2.00
Paid master each hour engaged... ;
Paid master each filings....... "
Paid master, settling adverusemeut per folio.
Paid master, hinf reserve bid
Paid master, settling condition of sale, per foho
Attending auctioneer............

......... 1.00
Copy of advertisement for prmter, per folio........ 10
Copy of advertisement for newspapsr, per folio .. .10
Attending printer with... .50
Attending for proof . 50
Revising proof. 1.00
Attending prin p .50
Attending for poster ......... 50
RO BIUIR . ccsssonsssonsesssiissopsiosmasissssss
Attending bill poner ‘with " .50
Drawing bill poster’s affidavit and engronsmg, per
folio .30
Attendin, (- RS NY .50

Paid mar glug exhibit, each.........
Preparing each exhibit.......

Paid bill poster.. 5
Attending newspaper “with copy ‘of advertisement.. .50
Paid insertions
Attending to

ment -
Drawing affidavit “of pubhcmon and engrossmg,
per folio . HESSu—_ .30
Attending, swear and lid
Paid marking each exhibit .
Preparing each exhibit...

Drawing and engrossing oontmct per folio.... . .30
Copy of contract and conditions of sale for aue-
tioneer, per folio........... .10
Fee on conducting sale where “sale held where
solicitor resides and does not oceupy more
than three hours..................oe. 5.00

For every hour over three hourl in addition.......
Where sale conducted elsewhere and solicitor at-
tends with master’s approval...... 10.00
If sale oceupws more than one day the master may
allow in addition to tnvellln‘ expenses a sum
not exceeding $20.00..
Paid auetioneer (zenenllv one per (-ent up to
$2,000.00 and one fourth of one per cent. on

00

hnlnuea) -
Drawing and angrosnmg affidavit of auctioneer as

to result of sale, per folio.............. wow. o0
Attending, swear and paid.... % S .60
Preparing each exhibit.................. R .10

.20

.20

50
.10

.60
10

.20

10

.20
.10

.20

.25

.20
.26
.50

00

.20

.20

25

.10

.20

.20
10

.20
.10

.20
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High Court. County Court.

Paid marking each exhibit ..o
Attending for direction for bank to receive deposit
(where deposit made on purchase) and paid....
Attending bank with deposit
Attending Master for warrant to settl

Report on sale

Paid for warrant.......

Paid master each filing "

Each copy of warrant to serve, per folio

Attending to serve warrant, each...

Attending Master settlmg reporl ete., pe

To be increased in the discretion of the tuxmg
officer in Toronto or by the county judge in
(County Court cases to not exceeding, per hour

Paid master, per hour... e g

Paid master drnwmg report, per “foli

Paid master fee on report...............

Paid master for copy of report, per “foli

Attending for report

Copy of report to keep, per folio

Attending to file report...

Paid filing report...

If conveyance settldd by muster and abstract de-
manded and requisitions on title and objeetions
to title considered; charge for the actual work
done by solicitor and disbursement paid to
master, ete

If it is y to take a sul t account,
L R B S

Instruetions for subsequent acecount (in the disere-
tion of the taxing officer .........

Drawing and engrossing aceount, per “folio.

Drawing nndengmmngsﬂldnnven!ymgaocounts,
per folio ..

Attending, swear and [ S

Preparing each exhibit

Paid marking each exhibit

Attending master taking subsequ
hour

To be inereased in the diseretion of the tumg
officer in Toronto or by the county judge in
County Court cases to not exceeding, per hour

Paid master, per hour...

Paid master drawing report, par Tolio

Paid master’s fee on report..

Paid master for copy of report, per foli

Paid master each, filing .......... :

Copy of report to keep, per foli

Attending to file report and pai

Charge drawing bill of costs, ete., and taxation a
in Precedent No. 27 5

Attending to bespeak cheque for elaim and costs

Paid including filing afidavit. ...

Attending for cheque

) per

. Letter to client advising and inclosing....

2.

.00

.10
.50

.50

.50

.30

.10

.70

10
.26

.25

.25
.10

.10

.26
.50

.00

.00
.20

.20
.25
.10

.50

.00

.30

.50

20

10

.10

.20

.10

b0

.10
10

10

.70

el g o el




‘ourt.

30

10

50
20

.10

10

20

10

b0
20

10
10

10

70

FORMS OF BILLS OF COS

325
PRECEDENT NO. 29.

PLAINTIFF’S COSTS OF AN ACTION FOR SALE UNDER MORTGAGE
WHERE THERE ARE NO INCUMBRANCES AND JUDGMENT
OBTAINED ON PRACIPE

Charge: Instructions, Writ of Summons, Service of Writ of Summons,
Judgment, Reference, Final Order, Sale Proceedings, Proceedings on
Settling Conveyance and taking Subsequent Account on the Model of

Precedent No. 28, omitting all fees and disbursements occasioned by the
incumbrancers.

PRECEDENT NO. 30.

PLAINTIFF’S COSTS OF A FORECLOSURE ACTION WHERE
JUDGMENT IS OBTAINED AFTER TRIAL.

Charge on Model of Precedent No. 11: Instruetions, Writ of Summons,
Service of Writ of Summons, Statement of Claim, Examination for Dis-
covery, Production of Documents, Amendments, Proceedings prior to Trial
and Trial. Charge on Model of Precedent No. 28 : Judgment, Final

Order as on Model of Precedent No. 28 and Reference as in Model of
Precedent No. 29,

PRECEDENT NO. 31.

PLAINTIFF’S COSTS OF A MORTGAGE ACTION FOR SALE WHERE
JUDGMENT IS OBTAINED AFTER TRIAL.

Charge on Model of Precedent No. 11: Instructions, Writ of Summons,
Service of Writ of Summons, Statement of Claims, Examinations for Dis-

covery, Production of Documents, Amendments of Writ or Pleadings,
Joinder, ete., then charge : —

High Court, County Court.
Attending to bespeak and for eontinued abstract
and paid registrar

o e § 1,00 $ .50
Attending sheriff for certificate and pmd .50 .25
Drawing bill of costs, engronsmg and copy for

taxing officer, per folio ; % . 30 .20
Copy to serve, per folio.......... ‘ .10 .10
Attending for appointment to tu " . .50 26
Appointment copy and service ................... o 3109 .60
If judgment settled, churge . "
Drawing and engrossing Judgmenl. par folio............ .30 30
Attending for appointment to settle judgment... .50 25
Appointment eopy and service... ... . 1.00 .50
Attending on settlement of judgment, per hour.... 1.00 .50
To be inereased in the diseretion of the taxing

officer to a sum not exceeding... 5.00 2.50
Instructions for aMidavit of disbursements (|{

BRI o et s s N e sk 1.00 .50

Drawing and sngrossmg same, per fol

.30 .20
Attending to swear and paid.... .50 .20 .25 § .20
Copy to serve, per folio........... .10 10

Attending on taxation (in Huzh Court cnses, per

hour) ...... 1.00
Paid on taxation....
Paid filings, each

1.00
. .80
10 10




s
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High Court. County Court.
Paid witness fees as per affidavit of disbursements..

Attondlng for certlﬂonw where necessary .. .60 .26

ding for jud CHE ] .25
Attending to enter j judg .50 25
Paid ! 1.60 50
Paid putation " 1.00 50
Fee on jud t scsasran 3400 .50

Chnrge in addition Costs of Final Order, Sale Proceedings, Proceedings
on Settling Conveyance and taking Subsequent Account on the Model of
Precedent No. 28,

PRECEDENT No. 32.
PLAINTIFF’S COSTS OF REFERENCE (AFTER TRIAL).

Charge on the Model of Precedent No. 11 down to entry of judgment,
then charge:—
High Court. County Court,
Instructions for reference in the discretion of the

taxing officer . $2.00 $1.00
Copy of judgment for Mastor, per folio.. .10 .10
Attending to file copy of judgment and pmd ﬂhng 60 % .10 .25 % .10
Attendmg Master for warrant... .60 .25
di Master idering )urlgment “and for

1.00 .50

appointment to proceed, per hour..
To be increased in the discretion of g
officer, in Toronto, or by the County Court
judge, in County Court cases, to a sum not

exceeding, per hour. 1.00
Paid Master, per hour ... 1.50 50
Appointment copy and service 1.00 50
Attending to serve 50 .25
Letter to plaintiff, advising and posmge 60 .02 .25 .02
Subpeena ad. test.... 1.00
If over four follos, fo ery nddmonnl .15 15
Attending to issue and paid .. S50 1.00 .28 .20

Copy to serve each (not exceudmg four n]together) 1.00 .75

Over four folios, for every additional folio .10 10
Subpena duces tecum...... 1.256 75
For over four folios, enach additional folio . 15 15

Attending to issue nnd paid.... .50 1.00 .25 .20
Copy to serve, each (not exeeedmg four altogether) 1.00 75
If over four tohou each additional folio .10 .10
If subpena served by sheriff, charge
For service as in Precedent No. 11 .

Additional matter in brief, per folio .10 10
Original and necessary matter to add to brief, per

BONID i riemiass i oty M LSO ISR o0 .20 .20
Attending ecounsel wnh “and for brief, where

counsel is not a aoheitor or solicitor’s partner.. 1.00 .50
Attending Mn.ater, each hour engaged ... 1.00 .50
To be inereased in the diseretion of the tumg

officer, in Toronto, or County Court elerk in

County Court cases. to a sum not exceeding ... 2.00 1.00
Where the d of 1 is ry,

charge, instead of above attend f H

fee on ref TR 3.00

P ™

In
E
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High Court. County Court.

To be increased in special and important matters
requiring the attendance of counsel, in the
diseretion of the taxing officer, in Toronto, or
the County Court clerk in (ounty Court cases,
to not exceeding ...

— RE——— 10.00

Paid Master, per hour " . | o teae § 1.50 .50
Paid Master, marking each exhllnt St .20 .10
Paid Master, administering each oath...... .20 .20
Paid Master drawing report, per folio ......... .20 .20
Paid Master for copy of report, per folio 10 10
Paid Master, fee on report 2.00

Attending for report S o 50 25

Paid Master each filing . .10 .10
Making copy of report, per folio. P 10 10

Attending to file report and paid.

PRECEDENT NO. 33.
COSTS OF AN EX PARTE CHAMBER MOTION.

High Court. County Court,
Instruetions to move in the diseretion of the tax-

ing officer . $2.00 $1.00
Drawing and engrossing affidavits, per folio. 30 30
Attending to swear and paid..... v 50 .20 25 20
Preparing each exhibit Asirer - 10 10
Paid marking each exhibit .............ccccocv e S 10 .10
Attending chambers on mono.l 1.00 50
To be inereased in the discretion of the tnxmg

officer or by the County Court Judge in County

Court cases, to ...........cccerneiureennnen . 2.00 1.00
Drawing order, per l'uho % S—— o .20 20
Attending to issue order 50 25
Paid on order. ........ ot - 50 50
Attending to enter order ... 50 25
Paid entering, per folio TR e AR 10 .10
OGO BIIBE .oocossiscirsivivmaipissin . 1.00 50
Copy of order to serve, per folio...... - 10 10
Attending to serve 50 25
Copy of order for taxing officer, per folio.. 10 10

Bill of costs, attending on taxation, ete., t'h , A8
in Precedent No. 11, charge

PRECEDENT NO. 34.
COSTS OF AN EX PARTE COURT MOTION,

High Court. County Court.
Instructions in the diseretion of the taxing officer,

not exceedmg . $2.00 #1.00
l)rnmng afidavit in suppurt of motion and engross-

ing, per folio......... W - .30 .30
Aneuding to swear and pmd e 2 .50 $0.20 .25 $0.20
Preparing each exhibit .......... " SRR | | .10
Paid marking each exhibit.. S ol .10 .10
Attending to file affidavit, and pmd Sniey .50 10 25 10
Instruetions for brief......... . 2.00 50
Drawing brief, not excsedmg five folios..... 2.00 1.00

Each folio above five folios .10 10
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High Court., County Court.
Attending counsel with, and for brief, if counsel,

not solieitor, nor solluitor 8 partner. 1.00 .50
Counsel fee on motion...............cccoununn 2.00 1.00
Counsel fee on motion in special cases . 5.00 2.00
To be i d in the di jon of the tnmg

oﬂcer, in Toronto, or by County Court judge,

in County Court cases, to not sxceedmg 10.00 5.00
If judgment reserved, charge......

Fee attending to henr judgment 2.00 1.00
Drawing order, per folio ... 20 .20
Attending to enter order .. 50 .26
Paid entering order, per folio.. 10 10

Paid order, not exceeding six folios, per folio ...... 20 20

Paid additional fee, by statute. .20

Attending for order - b0 25
Fee on order . . 1.00 50
Copy of order to serve, per folio. .10 10
Attending to serve... .50 25
Copy of order for taxing officer .10 10

Drawing bill of costs, attending for nppolntment,
and taxation, ete., as in Precedent No. 11,
charge ........

PRECEDENT NO. 35.

APPELLANT’S COSTS OF AN APPEAL FROM THE HIGH COURT OF
JUSTICE TO THE DIVISIONAL COURT AND COUNTY
COURT APPEAL IN TERM.

High Court. County Court.
$1.00

Instruetions .. #
Attending to boupenk and for eopy of judgment for
registrar a 1
Paid for same, per folio........
Drawing notice of motion, per foli
Engrossing and copy to serve..
Attending to beapenk and for copy of evidence at

.50

$0.10 $0.10
.20
.60 .25

el .50
Paid for nme per Tolio. 4 .06 .06
ronto, .60 .30 .50 .20

Attending to pmoipe plpe
Paid postage.... b
Paid express (il )

Letter to agents to set down motion
Attending setting down motion..
Paid setting down ...

50 .02 .25 02
.50 .25

Paid each filing 10 10
Instructions for brief .50
Drawing brief (if five folloo, 1.00
Each M!dmonnl o T .10
Where I not solicit:

LT i .
Attending counsel with and for brief 1.00 .50
Counsel fee when appeal argued.... 0.00 5.00
To be increased in the discretion of the taxing

officer in Toronto, but no more than two eoun-

sel fees to be allowed in any ease. In County

Court cases to be inereased in the diseretion

of the judge to. 10.00

ot oue

I
)
E
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High Court. County Court.
Fee after appeal argued..

noss . 1.00 .60
Attending to hear judgment (where judgment re-

served) . 2.00 1.00
Drawing order and nngrosmng, per folio 30 20
If order is settled on appointment, charge......
Copy of minutes to serve, per folio ... _— 10 0
Attending for appointment to settle 50 .25
Appointment eopy and service 2 1.00 50
Attending settling order, per hour 1.00 b
To be inereased in the taxing officer’s diseretion in

important cases, and where solicitor attends

personally to, not exceeding 5.00 2.50
Attending to bespeak for order and to have

entered shisisans 50 25
Paid entering order, per folio 10 10
Paid for order not exceeding five folios, per folio 20 20
Additional fee by statute in H, C. cases ‘ 20
Fee on order.......... 1.00 50
Attending to serve (em h attendance) = 50 25
Drawing bill of costs, per folio (in C. . cases to

inelude copy for taxing officer and vngronmng) 20 20
Engrossing and copy for taxing officer 10
Copy to serve, per folio N 10
Attending for appointment to tax 50
Appointment copy and service 1.00
Attending to serve .50
Attending on taxation (m lhgh Court caaes per

hour) 1.00 1.00
Paid on taxation . . o s .90 80
Paid each filing... 10 .10
Attending for «emﬁents (if necessary).. .50 25

Attending to file certificate, and paid fil

(If affidavits have been used on appeal, nnd order
refers to them, make the necessary charge for
preparing nfﬂdnvitn, filing and copies)

.60 .10 25 .10

PRECEDENT NO. 36.

RESPONDENT’S COSTS OF OPPOSING AN APPEAL FROM THE
HIGH COURT TO THE DIVISIONAL COURT AND
COUNTY COURT APPEAL IN TERM.

High Court. County Court,

Instruetions to oppose...... $2.00 $1.00
Attending to bespeak and for eopy of Judgmenl at
trial ... 1.00 50

Paid for same ...........
Attending to hespenk and for copy evidence at
trial........
Paid for same...........
Having received notice of motlon, uttandmg to
search registrar’'s office to see if motion
set down and paid.......
Instructions for brief
Drawing brief up to five folios...
Each folio, over five folios, in addition.

00 .50

b0$ .10 .25 8% .10
.00 .50
00 1.00
.10 10

(X%
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High Court. County Court,
Where counsel is not the solicitor, or solicitor’s
partner, charge.... ..
Attending counsel with and for brie . 1.00 v .50
Counsel fee on motion 10.00 5.00
To be increased in the diseretion of the taxing
officer in Toronto, but not more than two
counsel fees to be allowed in any case.
In County Court cases to be inereased in the dis-

eretion of the judge to 10.00
Fee after appeal, argued.... . .00 .50
Attending to hear ]udgmen (where judgment

reserved). 1.00
Fee after Judgment .50

Charge the remainder of the bill on model of Pre-
cedent No. 35, for order, settling order, bill of
costs, ete., and uumtion. (If respondent has
prepared affidavits, and afidavits have been
used on appeal, and they are referred to in the
order, the charge for preparing same should
be added) R L DR el ST

PRECEDENT NO. 37.
COSTS OF AN APPELLANT ON AN APPEAL FROM A COUNTY
COURT TO A DIVISIONAL COURT.

Instructions ......... 2.00
Attending Couuty Court. Judge to have proceedlngs certified....... 1.00
Attending to bespeak and for necessary copies of evidence

required on appeal........... 1.00
Paid per folio for copy of evidence 74
Instructions for reasons of appenl ......... 1.00
Drawing reasons of appeal, if five folios or under . 2.00
Where counsel is not solicitor or solicitor’s partner, charg
Attending counsel with and for to settle.... . 1.00
Counsel fee settling reasons for appeal.... 2.00
To be increased in the diseretion of the taxmg officer in Toronto

in special and important eases to not exceeding.... 00
Attending to set down appeal and paid besides ﬂlmg- .50 .50
Paid filings each............ .10
Notice of hearing copy and service ... G 1.00
Counsel fee on argument in the diseretion of th xing officer

at Toronto, not exceeding.... L. 26.00
Fee after nppen] argued... 1.00
Letter to client advising 50 .02
Attending to hear judgment (where ;udgment reserved) 2.00
Fee after judgment delivered 1.00
Letter to client advising............. .50 .02
Drawing and engrossing order per folio ....... . .30
Where order settled on nppomtment to nettle, chnrge. in

addition ... gk "
Copy of minutes, per folio.. 10
Attending for appointment to settle ]udgment .50
Appointment and copy .50
Attending to serve .................... .50
Attending settling order, per hou o 1.00
Where the solicitor attends personally in lpecul ennu. to be e

inereased by the taxing officer to a sum not exceeding

o
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Attending to bespeak for order ... S .50
Paid for order (not to exceed) six folios, per folio

Paid per folio by statute
Attending for order.........

50
Fee on order ....... " " H 1.00
Copy of order to aerve per folio ......... . - 10
Attending to serve ... . . 50
Each additional attendance to serve g 50
Each additional copy of order to serve, per folio P — 10
Copy of order for taxing officer, per folio 10
Drawing bill of costs and engrossing............ 20
Copy for taxing officer ... - 10
Copyto serve (each) per folio . . 16
Attending for appointment totax ... ... 50
Appointment copy and service.. . 1.00
Attending on taxation of costs of umwnl if taxation does not
occupy more than one hour....... 1.00
For each additional hour ... 1.00
Attending for certifieate (if necessary) 50
Attending to file certificate and paid .. ... . 50

PRECEDENT NO. 38.

331

.20
.20

10

RESPONDENTS COSTS OF OPPOSING AN APPEAL FROM A COUNTY

COURT TO A DIVISIONAL COURT.

Instruetions to oppose appeal...

Having been served with reasons of uppunl and notice of se mng
down appeal el

Perusing reasons of appenl .

Letter to client adviging

00

00
B0

Attending to see if case set down for henrmg BT 50

Paid search .

l)nwnng reasons ngmnst appeal and eugronnmg. per folio .30
Copy to serve, per folio.. .10

Attending to serve..... ” "
If counsel not the sollcltnr or nnlu-' or’s partner, charge ........
Attending counsel with and for brief ... ... 1.00
Counsel fee on argument, in the diseretion of the hmng officer

in Toronto, not to exceed the sum of
Fee after argument of appeal...

.50

25.00
......... . 1.00

Letter to elient advising . 50
Attending to hear judgment (if )ndgmem reserwdl o 2.00
Letter to elient advising .. - 50
Fee after judgment . = . 1.00
Drawing and engroasmg order, per {oho vvvvv - 30
Where order is settled by appointment, clnngs«
Copy of minutes of order, per folio e 5 10
Attending by appointment to settle order Eikiant 50
Appointment and eopy 50
Attending to serve.. ......... 50
Each additional attendance.. 50
Attending settling order, per hour.............. 1.00
Where the solicitor attends personally, and in npenm] lmpnrtnnt

cases, the taxing officer has a diseretion to inerease the fee

to a sum not exceeding. 5.00

Attending to bespeak and to have order entered............ 50
Paid entering order, per folio....
Paid on order up to six folios

02

10

02

02

10
20
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Additional fee prescribed by statut
Attending for order...........
Copy of order to serve, per folio..
Fee on order .

Drawing bill of costs and engro sing, per folio
Copy of bill of costs for taxing officer
Copy of bill of costs, to serve, per folio
Copy of order for taxying officer, per folio
Attending for appointment to tax costs .
Appointment, copy and serviee...............
If admission of service refused, charge "
Affidavit of service, ineluding nltendmg to swear, and pl!
Attending for certificate (if necessary)
Attending to file certificate, and paid ...

PRECEDENT NO. 39.

COSTS OF AN APPEAL FROM THE HIGH COURT OF JUSTICE TO

THE COURT OF APPEAL.

Instruetions ........... pm—" ¥
.20
.10
.10
.50

Drawing notice of appeal, includlng engrossing, per folio..

Copy 1o serve, each, per folio...

Copy of notice of nppeul to ﬂh- per tolio...

Attending to file, and phid............................

Attending to serve, each attendance ..

If respondent applies for security, for costs, or ueeurlty for
costs, required by the rules of practice, charge as in Pre-
cedent No. 45.

Instruetions for reasons of appeal ... 1.

Drawing reasons of appeal, not exoaedmg five folios. 2.

For every folio in addition

Where outside counsel is employed, chnrge

Attending counsel with, and for, to settle .. 1.

Counsel fee, settling 5.

To be mcrened in the discretion of the taxing officer in
Toronto, in special and imporunt nueu, to a sum not
exceeding ... - X

Engrossing reasons for nppaal per folio

Copy of reasons for appeal, to serve, per folio.....

Attending to serve reasons of appeal, each attendance

Fee after reasons of appeal.... 1.

Attending to bespeak, and for 1

Paid for same . B st essorserre s AT

Attending to helpen and for copy of judgment at trial 1.

P 100 8MM0........ce oo cnresoriaresssisrsss
All necessary copies for use of )udgeu, per Tolio.
Copy of reasons of appeal to file, per folio ..
Attending to file and paid .. o
All necessary copies of reasons of nppeal for use of judges,
per folio.......
Attending prmciping
Record and papers..
Paid .. e
Paid pont.ge or expren
Amount actually paid....
Attending setting down lppell
Paid setting down ...

00

.50

.10

.10

.30

4.00

-~

]




.20

TO

10

10

30

00

FORMS OF BILLS OF COSTS.

Having been served with reasons against uppenl

Fee perusing

Where appeal books n

Instruetions for brief... ;

Drawing brief up to five folios..

Every folio in addition............. .

Where counsel or solicitor or solicitor’s pnrtner clmrue

Attending counsel with and for brief.

If appeal books printed, charge

Drawing consent to print appeal books, per folio....

Engrossing consent, per folio..........

Attending solicitor for respondent to sign consent

(Where order has been made for printing appeal books, eharge,
either costs of opposing application, or costs of supporting
applieation, according to eircumstances).

All necessary matters for appeal book, not in the possession of
nppel]nm per folio .

Drawing statement of case for appeal book, per folio

Engrossing same .

Drawing index for appeal lmok per “folio..

Engrossing same, per folio 5

Where outside eounsel employed, eharge

Attending counsel settling ease and for case

Counsel fee settling case

In special and important cases to be increased in the diseretion
of the taxing officer in Toronto, to not exceeding...

Attending respondent’s solicitor with case

Having received case from respondent’s solicitor “marked
settled ... - 3

Attending to have snme prmted

Revising proof, per folio..

Attending printer for .

Paid printer (any rnnuonnhle nmount not eweedmg, howmer,
#1.50 per page).

Where appeal book type written, chnrgv 30 cents pe folio for
one copy of nppeul book, excluswe of evidence. See Rule
808,

Attending respondent’s solieitor with appeal book..........

Attending registrar of Court of Appeal with appeal books ...

Where counsel, not solieitor, or solicitor’'s partner, charge...

Attending cuuussl with and for nppeal books

Counsel fee, when appeal, argued, in the diseretion ‘of the tax-
ing officer in Toronto FeB N

Fee after argument .

Attending to hear )udgment

(If judgment reserved.)

Fee after judgment ..

Where certificate is settled by nppom(ment, ‘add the follomng
charges:

Drawing certificate, per folio.

Engrossing certifieate, per folio

Drawing minutes, per folio......

Attending for appointment, to settlo

Appointment and a eopy . g

Attending to serve I BIIPE L

Attending on return of nppomtment, per “hour...

In special and important cases, where the solle!tor nttenda
personally, to be increased in the discretion of the tnxmg
officer, to a sum not exceeding.... I ISP

Attending to bespeak for certificat

prmtm] churge

1.00

00
2.00

1.00

.20
10
50

10
20
10
20
10

X

00
0o

20.00
.60

333
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Paid each filing ............ccc........
Fee on certificate of Court of Appeal
Copy of certificate to serve, per folio
ding to serve
Attending for certifi
Copy of certificate for taxing officer, per folio ..
All necessary letters during the progress of the | npp "
(Not to exceed, however, $5.00, see Tariff item, 131, Tariff A. )
Drawing bill of costs, engrossing and eopy for tlxlng officer ..
Each additional copy to serve, per folio
Attending for appointment to tax, and paid .
Appointment copy, and service
Attending on taxation, per hour
Attending for certificate (if y)
Attending to file certificate, and pnld

PRECEDENT NO. 40.

——

1.10

COSTS OF OPPOSING AN APPEAL FROM THE HIGH COURT OF

JUSTICE TO THE COURT OF APPEAL.

Instructions to oppose appeal....
Having been served with notice of sppenl and renona of nppenl
Fee perusing
If security for costs required by the consolidated rules of
practice, or if an plientlon is made for security for costs,
charge as in Precedent No.
If appeal books printed, eharge
Attending to consent to printing of appeal book, or costs of
supporting, or opposing, applieation for prlntlng appeal
books
Instruetions for t appeal
Drawing reasons against lppell up to five folios..
Each additional folio...
Where outside counsel employed eharge
Attending counsel with, and for, to settle..
Counsel fee, settling....
In special and |mponlnt ones. to be increased in the diseretion
of the taxing officer in Toronto, to ..
Engrossing reasons against appeal, per folio
Each necessary copy, to serve, per foli
Each necessary nttendunoe, to serve
Fee after t appeal
Having been served with draft, appeal case (i el
employed) ohlrge Attending counsel with, and for, to settle
Counsel fee, settli
In special nnd lmporunt eues. to be inereased in the diseretion
of the taxing officer, to a sum not exceeding .....
Attending counsel with appeal book.. .
Attending counsel for appeal book...
Where appeal book not printed, chsrge
Attending to bespeak, and for copy of judgment, and puid for
same, per folio ...
Attending to belpenk “and for eopy ‘of evidence lt trhl “and
paid for same, per folio .. 3
Then charge, instruections lor rolsonl agnlnst appeal drnwlng
same ...
Counsel fee, lottllng, engrou 2.
Reasons against appeal....

1.

. 20.

$2.00

P % et o ol b A
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OF

FORMS OF BILLS OF COSTS.

Copies of reasons against appeal, ete., as nhove, and instrue-
tions for brief .. -

Drawing brief, if not more lhnn ﬂve lollos

Each additional folio...... ............ =

Where outside counsel employed, chnrge —

Attending counsel with and for brief .

Counsel fee on argument, in the diseretion of the taxmg officer
at Toronto.. a ey

Fee after appeal argued ’ e

Attending to hear Judgmeu judgment is reserved)

Each necessary letter during the progress of the appeal

Not to exceed the sum of $5.00 (See Item 131, Tariff A.)

Fee after ]udgmont SRS R

Where certificate is settled the following ehugeu are taxable.

Drawing certificate of result of nppeal and engrossing,
per folio ...........

Copy of minutes to serve, per “folio.........

Attending for appointment to settle

Appointment and COPY.......corcivimnnminnsiiniiienns 5

Attending to serve (each necessary attendance) ..................

Each additional copy of appointment

Attending on appointment, per hour

In special and important cases to be increased in the diseretion
of the taxing officer, to R

Attending to bespeak and for certificat

Attending for certificate....

Fee on certifieate ...............ccocouee

Copy of certificate to e (if damanded) per “folio...

Copy of certificate for taxing officer, per folio

Drawing bill of eosts and engrossing, per folio

Copy for taxing officer, per folio .

Copy to serve, each, per folio...

Attending for appointment to tax

Appointment copy and service

Attending to serve -

Attending on taxation, per hour

Each necessary enlnrgement

Each hour engaged, over one hour ...

Attending for certificate (if neceuury)

Attending to file certificate, and pmd

Paid taxation...

PRECEDENT NO. 41.

9
2

00
00
10

00

.00
.50

.00

COSTS OF A CHAMBER MOTION OF PARTY MOVING.

335

.10
1.10

High Court. County Court.
Instructions in the discretion of the taxing officer § 2.00 $1.00

Drawing affidavit in support of npphcauon and

engrossing, per folio ... " .30
Preparing each exhibit P . . 10
Attending to swear to affidavit. R e e .50
Paid oath... - - 20
Paid mlrklng ‘each exhibit..... . 2 w | 38
Attending to file affidavit...... ... o . .50
Paid filing afidavit ... . - .10
Notice of motion, engrossing and copv to serve,

per folio - . .30

Each additional copy, per $OUID..cicciioniaiisn FORTIE ' | |

e AT TR
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High Court. County Court.
Attending to serve, each attendance... .60 25
Where notice of motion is served by “the sheriﬂ'
charge for service, as in Precedent No. 1
Having been served with demand for copy of
affidavit, copy of affidavit to serve. per folio....
Attending to have demand marked ‘‘satisfied,”’

and to serve affidavit.... .
Each necessary enlurgemrnt of motion
In County Court eases, paid enlargement .
Demand for copy of affidavit, in reply and copy
Attending to serve..
Having received nﬂldnvnt fee perunmg. up to
twenty folios -
Each folio over twenty...
In no ease to exceed the sum o
Instructions for affidavit in reply, if apecm] in the
diseretion of the mxmg officer... .
Drawing and” engrossing aflidavits, per folio...
Pxepurmg each exhibit..
ding to swear.

Pmd oath...

Paid mnrknlg each exhibit

Copy of affidavit to serve, per folio..

Attending to serve.......... e

If parties examined én affic , charge for
examination, as in Precedent No.8 and Pre-
cedent No. 9 . 5

Counsel fee on motion..

To be increased in the discretron of the tnxnng
officer in cases in the High Court or Court of
Appeal, to a sum not to exceed...

To be inereased in the diseretion of the Judge in
County Court cases to a sum not exceeding.

Subjeet to further inerease in the diseretion of the
taxing officer at Toronto, provided that the
Master in Chambers may in cases before him
recommend a fee... .

Where judgment is relerved churg

Attending to hear 1udgmant

Drawing order, per folio..

If order settled, charge..

Copy of mlnules to serve, per Tolio.

Notice of settling and copy.

Attending to serve

Attending on settlement of order, per hou

In special and important cases to be increased
in the discretion of the taxing officer, when
the solicitor attends personally, to a sum not

Attending to issue order
Paid for order
Attending to enter order
Paid entry per folio.
Copy of order to serve, per foli
Attending to serve "
Fee on order...
Copy of order for taxing oﬂcer, per folio...
Charge, bill of costs, .ttendmg on tnxntion, ate.,
as in Preced




surt.

FORMS OF

BILLS OF COSTS.,

PRECEDENT NO. 42,
COSTS OF A CHAMBER MOTION OF PARTY OPPOSING.

Instructions to oppose in the discretion of the
taxing officer .
Demand for copy of afidavit to be used on a
motion and copy ”
Attending to serve
Having received lﬂidnvul, oo peruumg up to Lwenty
folios o ..
For each folio uvanwent\
Not to exceed in all
Instruetions for affidavit in reply, it specml ..........
Drawing affidavits in reply and engrossing, per
folio . o .
Preparing each exhibit
Attending to swear to affidavit
Paid oath
Paid marking ench exhibit
Attending to file afidavits..........
Paid filing .........c.ccccenen
Having received demand for copy of affidavit, copy
of afidavit to serve, per folio
Attending on each necessary mllargement of
motion - .
Paid rnlurgement
Having been served with affidavits, in ansv&er, fee
peruumg. each folio over twenty (coum,mg
folios in affidavits already perused)
Not to exceed the sum of
If parties examined on affidavits charge for exami-
nation as in Precedents No. 8 and 9.
Counsel fee on motion
To be inereased in the discretion of the taxmg
officer in cases in the High Court or Court of
Appeal, to a sum not to exeeed
To be inereased in the diseretion of the Jud‘za, in
County Court cases, to a sum not exceeding...
Subject to further increase in the diseretion of the
taxing officer at Toronto, provided that the
Master in Chambers may in cases before him

recommend a fee ...
Where judgment is reuerved charge
Attending to hear judgment
Drawing order, per folio.....
If order uemed charge
Copy of minutes to serve, per ‘Tolio..
Notice of settling and copy
Attending to serve...
Attending on settlement of ordsr, per hour.........
In special and important cases to be increased in

the discretion of the taxing officer when the

solicitor attends personn]ly, to a sum not ex-
ceeding

Attending to issue order...
Paid for order
Attending to enter orde
Paid entry, per folio......
CosT8—22

$2.00

.05
5.00

2.00

5.00

.00
.20

10
50
50
1.00

High Court. County Court,

#1.00

o

25

4]

00

00

.60

.50

o5

.25

10
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High Court. County Court.

il Copy of order to serve, per folio .10 10
i to serve .50 .25
i Fee on order... 1.00 .50

Copy of order for tulng olﬂeer, per folio... .10 .10
] Lhnrke bill of costs ltwndlng on taxation, ete., as

in Precedent No. 11.

PRECEDENT NO. 43.
COSTS OF A COURT MOTION OF PARTY MOVING.

| High Court. County Court,
i Instruction for motion in the discretion of the tax-

ing officer 2. 01.00
Drawing affidavit and engrossing, per folio... .80
| | Attending to swear to affidavit. .50 .2.’)
" Paid oath... 20 .20
Preparing each exhibit... .10 .10
K N Paid marking each exhibit .10 .10
. o Attending to file affidavit.. .50 .25
it Paid filing .10 .10
il Notice of motion, engrossing and copy, per folio.. .30 16
i Each additional copy, per folio.. .10 .10
* B Attouding to serve notlce of mot
| 50 .25
il It nouee “of ‘motion is served by uherlﬂ ch-rge
| sheriff’s fees as in Precedent No.
o Attending to set down motion... we | G .25
| o Paid setting down motion .50 .20
g Paid each filing in addition.......... .......c.. .oorrrr oo .10 .10
4 Having been served with demand for copy of affi-
| ! davit, copy of affidavit to serve.. .10 10
] Atundlnz to serve and have demand marked
i .50 .26
| Demlnd for lﬂldult in reply and copy... 50 .25
! - di LT Y .50 .26
| : Hlving received affidavit in reply, fee perusing, up
| L to twenty folios. 1.00 .50
;) Each additional folio - =00
all Not to exceed... 5.00
! i Instructions for brief... a 2.00 .50
§ il Drawing brief up to five folios 2.00 1.00
j | : Each additional folio above five.. .10 .10
: ] ]’ ‘Where counsel is not solicitor nor solicitor’s pnn-
i 1 {: ner, charge....
1‘ ,; Attendinxcounell ‘with and for brief . 1.00 .50
b Each proper and'necessary enlargement of motion 5.00 2.00
' Instruetions for afidavit in reply, if speecial, in the
] discretion of the taxing officer.... 1.00 .50
¥ W Drawing affidavit and engrossing, pcr folio .30 .80
e i Attending to swea .50 .25
| th Paid oath. .20 .20
| " Preparing .10 10
8" Paid marking each exhibit ... T 10 10
t : Having been served with dem py of

Attending to serve and have demand marked

. affidavit, in reply, copy to serve, per folio...... .10 .10
{ L T T O N S S .50 .25




Court.

Jourt.

FORMS OF BILLS OF COSTS.

Attending to file affidavit in reply

Where the witnesses are examined upnn the affi-

davits, eharge for examination as in precedent
numbers 8 and 9...

Counsel fee on nrgument ‘of motion

In the High Court and Court of Appeal to be in-
creased in the diseretion of the taxing officer
in Toronto, but not more than two counsel
shall be allowed in any case

In County Court cases to be increased in the dis-
eretion of the judge to

Where judgment reserved, charge

Attending to hear judgment o 2

2.00
Drawing order, per folio .20
If order settled charge
Copy of minutes to serve, per folio .10
\H.endmg for appointment to settle copy and

service " 1.50
Attending on settlement of order, each hour... 1.00

To be inereased in the discretion of the tuxmg
officer, where the solicitor attends personally,
in special and important cases, to a sum not
exceeding .

Attending to bespeak and for order........ ...

Copy of order not exceeding 6 folios, each ‘folio

Additional fee by statute

Attending to have order ered.

Paid entering order, per folio "

Copy of order to serve, per folio

Attending to serve -

Fee on order

Copy of order for tnxmg ofﬂeer, if neceusary. per
folio .........

Bill of costs, chnrga - " T

Attending on tantion ezc “as on model of Pre-
cedent No, 11...

PRECEDENT NO. 44.

High Court.

TN 50
Paid filing . .10

10.00

339
County Court,
25

10

5.00

.20
10

7
.50

oo
S

COSTS OF COURT MOTION OF PARTY OPPOSING.

Instruetions to oppose in the diseretion of the tax-
ing officer ....... ....... . e 2.00
Demand for eopy of afidavit and copv
Attending to serve..
Having received lmdnvna. perunmg ‘same up to
twenty folios ... 1.00
Each additional folio over twenty

05
Not to exceed...... 5.00
Instruetions for aﬂldavn in reply, if lpeclnl. in
the diseretion of the taxing officer......... 1.00
Drawing affidavits in reply and engrossmz, par folio .30
Attending to swear to affidavit. 50
Paid oath ..... . S 20
Preparing ‘each exhibit. .10
Paid marking each exhibit... 10

Having been served with demand for copy of
affidavit, copy to serve, per folio....

High Court. County Court,
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High Court. County Court.

Attending to serve and have demand marked
** satisfied "’ .60

Instructions for brief y .00

Drawing brief, up to five folios... e .00

For each folio over five in wddh.ion par 200 .c0vcs0 .10

Where counsel is not the aollontor, nor solie
partner, charge....

Attending counsel with and for brief

Each 'y enla tof motion

Attending to ﬂle affidavit in repl,

Paid filing................

If parties examined on uﬂldnvnts, filed, charge for
examination as in Precedents No. 8 and 9

Counsel fee on motion ...

To be inereased in the d g
officer in cases in the High Court or Court of
Appeal to a sum not to exceed .

To be inereased in the discretion of the Judge in
County Court cases to a sum not exceeding.

Subject. to further increase in the discretion of the
taxing officer at Toronto, provided that the
Master in Chambers may in eases before him
recommend a fee .. st tony

Where judgment is rese:

Attending to hear judgment

Drawing order, per folio

if order settled, charge ..

‘Copy of mmutes to serve, per folio

Notice of settling and copy.

Attending to serve "

Attending on settlement of order, per hour...

In special and important cases to be inereased in
the diseretion of the taxing officer, when the
solicitor attends personally, to a sum not
exceeding >

Attending to issue order

Paid for order...........

Attending to enter order

Paid entry, per folio ....

Copy of order to serve, per folio.

Attending to serve.

Fee on order

Copy of order for taxing officer, per olio

Charge bill of costs, attending on taxation, ete., as
in Precedent No. 11

PRECEDENT NO. 45.

PLAINTIFF’S COSTS OF OPPOSING DEFENDANT’S APPLICATION
FOR SECURITY FOR COSTS.
High Court, County Court.

Instructions to oppose motion forsecurity for costs

in the diseretion of the nxing officer $ 2. $1.00
Demand for copy of affidavit in support of appllcn-

tion and copy . o .25
Attending to serve.. . .25
Having received copy of affidavits, fee poruulng up

to 20 folios 1.0 .50




Court.

\TION

Court.,

FORMS OF BILLS OF COSTS,

Each folio over 20, |>er folio.

Not to exceed AR Eo M PSS

Drawing affidavit in reply nnd enuronsmg, per folio

Attending to swear

Paid oath ...

Preparing each exhibit...

Paid marking each exhibit ...

Having been served with demand for copy of affi-
davit .

Copy of affidavit to srrve par folio ...

Attending to serve affidavit and huve demand
marked ‘‘ satisfied "’

Each necessary enlargement of motion

Attending to file affidavit in reply

Paid filing AR S ca s iy

If witnesses cross-examined upon their nﬂnln\'ns,
charge forexamination, on model of Precedents
No. 8 and 9

Counsel fge on lll\')(lﬂll

To be increased in the dnwrv mn of the mxmu
officer in eases in the High Court or Court of
Appeal, to a sum not exceeding..............

To be increased in the discretion of the judge in
County Court cases to a sum not exceeding.
Subject to further increase in the discretion of the

taxing officer at Toronto
Provided that the Master in Chambers may. in
cases before him, recommend a fee...
Where judgment is reserved, charge
Attending to hear judgment......... .
Attending Chambers, seﬁ.ling order, per hour
Attending on plaintiff, in reference to security,
and received cheque for same.........
Attending for direction to bank, to receive uecumy
Paid for direction
Attending bank to pay money in
Notice of payment and copy..
Attending to serve 2
Where bond given, charge
Drawing bond, including afdavits of meuﬂcmon.
affidavits of exeeution, and all necessary at-

tendance......
Attending to file bond ..
Paid filing bond...........
Paid filing each affidavit
Notice of filing and copy
Attending to serve.

PRECEDENT NO. 46.

.05
5.00
.80
50
20
10
10

10

50
.00
50
10

.00

00
00

.50
50
.30
50

.50

.50

30
25
20
10
10

.10

25

50

25
25

10

00

.50

.50

25
08

.25

25

.25

25
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High Court. County Couit,

COSTS OF AN APPLICATION BY DEFENDANT FOR SECURITY

FOR COSTS.

High Court. County Court.
Instructions in the discretion of the taxing officer.. $2.00

Drawing and engrossing afidavit, per folio.
Attending to swear
PRI Ol ieicnmnivenns X

$1.00

.30
.25

20
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High Court. County Court.
Preparing each exhibit
Paid marking each exhibit
Attending to file affidavit

Notice of motlou, engron ng and copy, per folio....

Attending to serve

Having been served with demand for oopy “of affi-
davit, copy of affidavit to serve, per folio.........

Aueudmg to serve affidavit and have dem:
marked ‘‘satisfied ...

Demand and copy for cuplel of affidavits in answer

Attending to serve...

Having received nmdnvits, ‘fee peruamg up “to
twenty folios .. .

Every folio over lwenty, per foli

Not to exceed in all

Instructious for affidavit in reply in the diseretion
of the taxing officer

Drawing and engroumg affidavit, per Toli

Attending to swear ..........

Paid oath..

Paid marking each exhibit.

Copy of affidavit to serve .

Attending to serve.........

Attending to file affidavit in reply

Paid filing - g

Where parties a \d on afdavi filed,
charge %

For examination as on model of Precedents No.
8 and 0

Counsel fee on argumen

To be increased in the discretion of the tulng
officer in cases in the High Court or Court of
Appeal to a sum not exceeding...
To be inereased in the diseretion of the Judge in
County Court cases to a sum not exceeding...
Subject to further increase in the diseretion of the
taxing officer at Toronto provided that the
Master in Chambers may in cases before him
recommend a fee

Where judgment reserved, charge

Attending to hear judgmen(

Drawing order, per folio ...

If order settled, charge, in addltion copy of min-
utes to serve, per folio

Notiee of settling and eopy

Attending to serve

Attending on settlement, per honr :

Attending to issue order..........

Fee on order G

Paid for order ......

Attending to serve order.....

Having been served with notice of pnyment of
money into court

Attending to search if money paid into court.

Paid search ........ i

Where plaintiff, instend of pay!ng money i
court, furnished a bond, charge... ;




FORMS OF BILLS OF COSTS.

High Court. County Court.

Having been served with notice of ﬂlmg bond,
attending to search bond
Paid search

PRECEDENT NO. 47.

BILL OF COSTS OF OBTAINING ORDER TO TAX SOLICITOR'S BILL
OF COSTS AND COSTS OF THE REFERENCE,

High Court. County Court,

Instructions to apply for order in the diseretion of
the taxing officer

If it is necessary to make an npphcu!lon to eham-
bers, charge on model of Precedent No, 41...

Where order can be issued on priecipe, charge

Attending for order

Paid for order ;

Fee on order

Copy to serve, per folio

Copy of order for taxing officer, per folm

Attending for appointment to proceed with
reference .

Paid for appointment

Paid each folio in addition

Appointment copy and service

Attending on reference, per hour

Paid on reference, each hour

Paid each oath

Paid each filing

Drawing bill of costs and engrosmnu mul copy for
taxing officer, per folio

Copy of bill of costs to serve, per folio

Instructions for affidavit of disbursements of
special use in the discretion of the taxing
Lt R S ——

Drawing and engrowmgnﬂhlmn of disbursements,
per folio "

An«mhuu to swear

Paid onth

Copy of affidavit of disbursements to serve,
per folio

Attending to serye..........

Attending on taxation, per 1onr

Paid on taxation

Paid filings each

Attending for reports

Paid for report .

Attending to file n-pnrt

Paid filing report

50
10

2.00

00
00

30
10

00
30

50

10
50
00

.25
.10

$ .60

50
10

00
20
.10

20

90
10

1.00

10







PART III.
MISCELLANEOUS TARIFFS
TARIFF OF FEES TO BE PAID TO THE REGISTRAR OF THE

SUPREME COURT OF CANADA.
On entering every appeal

» " . $ 10.00
On entering every judgment, decree or order in the nature of a
final ;udgment 10.00
On entering every other Judgment decree or order 2.00
On filing every document or puper 10
Every search..................... 25
Every appointment A A 50
Every enlargement of nuv appomtment or on application in
Chambers 50
The foregoing items are not to apply to eriminal appeals in matters
of habeas corpus arising out of a eriminal charge.
On sealing every writ (besides filings) 2.00
Amending every document, writ or other pnper 50
Taxing every bill of eosts (bemdes ﬂhnga) 1.00
Every allocatur OISR PR~ 1.00
IROIRY B rmviccivssosmosiimismioitrescmiismmssnsmssmamormnmssmmisesmmses 50
Every reference, mqlury, examination or other nperlal matter
referred to the regmtrar for every meeting not exceeding one
hour ....... .. . N 1.00
Every additional hour or less....... 1.00
For every report made by the ramstrnr upon such reference ete 1.00
Upon payment of money into court, or dsponltedwnh the registrar,
every sum under $200.00 1.00
A percentage on money over $200.00 pmd in at the rate of one per
«  eobtb....un. ; o
Receipt for lnonev 2
Comparing, examining and cem!ymg transeript record on appeal
to the Privy Couneil ...... ........cc.ccveneae 10.00
Comparing any other document, paper or proceeding with the
original on file or deposit in the registrar’s office, per folio 24
Every other certificate required from registrar 1.00

Copy of any document, paper or proceeding or any abstract there-
from, per folio........

Every nﬂldnvnt affirmation or oath administered bv reglntrnr 2

Every commission or order for examination of witnesses....... .. 1

TARIFF OF FEES TO BE |TAXED BETWEEN PARTY AND PARTY
IN THE SUPREME COURT OF CANADA.

special ease required by section 24 (now section 44) of the
Supreme and Exchequer Courts Act, when prepared and agreed
upon by the parties to the cause, mcludmg attendance on the
judge to settle the same, if necessary, to each party.... e § 26,00
T e S e — 4.00
On consent to appe dnrectly to the quprame Court from the

court of original jurisdietion..............ccucicvsinrinnninrnnssesionns 3.00

On
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Notion of giving security....

Attendance on giving

On motion to qunll: prooudlngn undor uotiou 31 (now section 59)
ding to of A

Subjeet to be increased by order of ths eourt or o( a

On factums in the discretion of the registrar to

For engroulng for printer copy of case as settled when such

copy is ily and properly required, per follo.
of 100 words

For correcting a perinundlng prmtmg, per 100 words

On dismissal of appeal if case be not proceeded with, in the d
eretion of the registrar to . "

Subject to be inereased by order of the court or a Judgs

SBuggestions under sections 42, 43 and 44 (now 54, 556 and 56), in-
eluding copy and serviee...

Notice of intention to continue prooeedmgs under section 45 (now
section 57) "

On depositing money “under s n 48 (now section 51 of the
Dominion Controverted Elections Aet) in controverted elee-
tion cases A N S SN B A TP

Notice of appeal in election cases hmltmg the appenl to npeclal
and defined questions under section 48 (now section 51 of the
Dominion Controverted Elections Act)..

Allowanece to cover all fees to attorney and lounsal for the henring
of the appeal, in the diseretion of the registrar to .

Subject to the incredse by order of the court or of a judge .. i

On printing the fm‘lum the same fees as in printing the case.....

Besides the registrar’s fees, reasonable chnrges for postages and
disbursements necessarily ineurred in proceedings in appeal
will be taxed by the taxing officer.. .

Allowanece to the duly entered ugent in any nppenl ‘in the disere-
tion of the registrar...........

SUPREME COURT IN CANADA.

SHERIFFS AND CORONERS SHALL BE ENTITLED TO THE
AND POUNDAGE PRESCRIBED BY THE
SCHEDULE FOLLOWING,

SCHEDULE OF FEES AND POUNDAGE.

lavery warrant to execute any process directed to the sheriff, when
given to the bailiff

Service of process each defendant (no fee for afidavit of serviees
in such cases to be allowed unless service made or recognized
by the sheriff) ... T

Serving other papers beside mlleuge -

For each additional party served

Receiving, filing, entering and undorsmg all wrltu, notices or other
papers, each

Return of all process and writs (except sub]nmnn), notices or other
papers

Every search, not bemg a party to a eause or his attorne\ .

Certifieate of result of such search, when reqmred (a search for a
writ against lands of a party shall include sales under writ
against same party and for the then last six months) »

Poundage on executions and on writs in the nature of executions
where the sum made shall not exceed $1,000, six per cent.

2.00

25.00
50.00

6.00

200.00

20.00

FEES




2.00
3.00

25.00
50.00
10

05

25.00

2.50

4.00

2.50

6.00

200.00

20.00

FEES

1.00

MISCELLANEOUS TARIFFS,

When the sum is over $1,000 and under $4,000, three per cent.;
when the sum is $4,000 and over, one and a half per cent., in
addition to the poundage allowed up to $1,000, exelusive of
mileage for going to seize and sell; and except all disburse-
ments necessarily incurred in the care and removal of property.

Schedule taken on execution or other proce-u, mcludmg eopy to
defendant, not exceeding five folios

Each folio above five ...

Drawing advertisements when reqmred by law to be puhhshed in
the Official Gazette or other newspapers, or to be posted up in
the Court House, or other place, and transmitting same in each
DU s sminions oenpuind

Each necessary notice of unle of gonds, in em-h suit...

Every notice of postponement of sale, in each suit

The sum actually disbursed for advertisements required hv law to
be inserted in the Official Gazette or other newspaper

Bringing up prisoner on attachment or habeas corpus, besides
travelling expenses actually disbursed, per diem

Actual and necessary mileage from the court house to the plae
where service of any process, paper or proceeding is made, per
mile

Removing or retaining property, reasonable and necessary dm-
bursements and allowances to be made by the registrar .

Drawing bond to secure goods seized, if prepared by sheriff

Every letter written (including copy) required by party or his
attorney respecting writs or process, when postage prepaid

Drawing every affidavit when necessary and prepared by sheriff

For services not hereinbefore provided for, the registrar may tax
and allow such fees as in his diseretion may be reasonable.

SURROGATE COURT TARIFFS.
(R.S.0. 1897, CHAPTER 59.)

I.

REGISTRAR’S FEES—(NON-CONTENTIOUS BUSINESS).

1.00

50

o5
25

The following shall be the tariff of fees to be taken by the registrars of
the Surrogate Court for duties and services in respect of non-contentious

business in the said court:

. For services rendered under Sections 67 and 68 of the Act (see
Rule 40) where the value of the property does not exceed $400

. Receiving and examining papers and entering applieation.......

3. Every necessary notice to Surrogate clerk

4. Receiving and entering certificate

5. Recording ‘every bond with affidavits of justification

execution

. (@) On every grant 0{ letters prnbnte or letters of administration
where the property devolving is under $1,000..

(b) $1,000 and under $4,000

(¢) $4,000 and under $10,000

(d) $10,000 and under $20,000

(e) $20,000 and upwards..........

. Submitting papers with registrar’s report thereon to judge to

lead grant
. Recording grant or ‘other mstrumant under Rule 46, or letters
of guardianship, per folio .

and

-

®

St

50
00
25

25

00
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9. For preparing probate or letters of administration or of
guardianship issued under seal of the court, each instrument....

10. Ditto—If grant is special

11. Transeript of will, per folio

12, Certified copy of will in addition, per folio

13. lf)rl.i'ing special orders or other papers dire by Judga, per
olio

14, Taking every ‘affidavit or ndmmntenng ‘onth to a witne

15. Attending and entering every order or minute .,

. Every summon or order, and every instrument or other process
under seal, not otherwise provided for, if prepared by the
registrar, per folio, including fee for sealing....

. For looking up original will or instrument and inlpectlon or
for general search into proceedings

. Every other search ..... .. e

. Every necessary ce

. Exemplification under seal, if exceeding ﬂw folios, per fol io on
the excess. ...

21. For depositing every will of a lmng person “for safe custody,
ineluding a deposit receipt .........

2. Issuing every subpeena ...........

23. Writing every necessary letter

. Filing every necessary paper..

. Attending audit, ineluding ﬂhmz llecennry pnperl thereat

. For taxing costs and granting certificate...

. Receiving, entering and ﬂllng caveat ..

. Warning to eaveat and entering the same.

. Postage and stamps, and all other necessary disbursements to
be added in all eases. (No fee allowed for filing papers in non-
contentious business before probate or letters granted.) On
proof of will in Solemn Form, and in proceedings for revoking
probate, or letters of administration, or for the removal of a
guardian,

. If the proceedings are disputed or contentious the same fees
may be charged by the registrar as in contentious proceedings.

. If the proceedings are undisputed the same charges may be made by him
as in non-contentious proceedings.

REGISTRAR’'S FEES (CONTENTIOUS BUSINESS),

. Receiving, entering and filing eaveat, and tnnummmg notice
thereof to Surrogate clerk ..

. Warning to eaveat and «ntering same..

. Receiving, entering and filing bond on appeal..

. Searching for, making up and transmitting pap
Appeal or High Court of Justice........

. Every certificate for which no other tee is plylblo

. Ou every citation, summons or judge’s order

. Search in registrar’'s books or files. ...

. Looking up original will or instrument and_ inlpeotlon. or for
general search into proceedings ‘.

. Filing every necessary paper

. Filing and entering every paper requlred to be minuted..

. Entering every record or issue deposited for trial

. Every subpena ........ .

. Administering oath or lnking an afdavit

. Entering decree or order in pursuance of judgment if under
five folios

. If over five (olio-, per folio...




20

30
20
50

50

r him

$0.75
.30
25
50
50
50
20

30
10
10

50

50

20

.50
.10

MISCELLANEOUS TARIFFS,

16. Entering every order or decree requiring to be entered in the
court book not otherwise specified, per folio........ ..o v

17. Issuing every writ under seal of the court except suhpq»na

18. For every office copy or extract of a minute, order, decree, or
other document filed or deposited in the office of the registrar,

per L ——

19. For the seal, in addition to the fee, for the N'py, and oollalmg
if required . R

20. Every net-essury Tetter..... SR

21, Taxing every bill of costs and gran\mg certificate........

DISBURSEMENTS,

22, All outlays for postage and stamps as disbursed to be added in
all cases.

23, After contentious proceedings are closed and a decree for pro-
bate granted, or letters of administration have been decreed to
either party, the registrar, in addition to the foregoing fees,
shall be entitled to receive for business done the like fees as in
non-contentious cnses.

On proof of will in solemn form and in proceedings for revoking
probate, or letters of administration or for the removal of
o guardian.

1. If the proceedings are disputed or contentious, the same fees
may be charged by the registrar as in contentious proceed-
ings.

2, If the proceedings are undisputed, the same fees may be
charged by him as in non-contentious proceedings.

FEES AND COSTS TO SOLICITORS AND COUNSEL,

The following shall be the tariff of fees and costs to be allowed in
respect of proceedings in the Surrogate Courts in non-contentious
cases to solicitors and counsel practising therein, viz.:

. Drawing all necessary papers and proofs to lead, grant and
obtaining order for probate, or letters of administration, in
ordinary cases and taking out same.

(a) When the value of the property devolving is under 1,000
(b) $1,000 and under $4,000

(e) $4,000 and under $10,000

(d) $10,000 and under $20,000

(e) $20,000 and upwards

2, In cases of temporary administration, or administration w.mted
pending any suit touching the validity of a will, or for obtain-
ing, reealling or revoking any probate or grant of administration
(May be increased, in the discretion of a judge, in cases of a
special or important naturz, to a sum not exceeding $20.00.)
3. Forobtaining letters of guardianship a fee of ten dollars ($10.00)
in addition to all necessary disbursements may be allowed, to
be inereased in the diseretion of the judge, in cases of a speeial

or important nature, to a sum not exceeding twenty dollars
($20,00).

AUDIT AND PASSING ACCOUNTS OF EXECUTOR OR
ADMINISTRATOR.

Where the inventory and accounts are brought in voluntarily and
the next of kin or legatees, or devisees, or creditors do not
appear, or appearing, there are no contentious proceedings or
dispute about accounts.

4. Taking instruetions

.10
50

10

6.00
8.00
12.00
20.00
30.00

10.00
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5. Preparing and bringing in accounts, if less than ten folios

. If exceeding ten folios, per folio above ten

. Each necessary copy, per folio...... .

. Affidavit verifying same ...

. Attending to get sworn to.......

. Attending to file same and petition

. Petition and taking out appointment for consideration thereof..

. Each necessary copy of petition and of appointment, per folio.

. Attending to serve such persons as the judge shall dnrecl eneh

. Affidavit of service, including attend and puid

5. Attending the audit, and exhlhmng accounts and vouchers, and
numbering same

. If engaged more than two houu, for euch subsequent hour
necessarily engaged ...

. Drawing up order for allowance to executor or ndminm.mtor
and order for the passing of the accounts and engrosumg
ineluding copies ; : S OAAA S TSRS oA R SR

. Bill of costs and copy

. Attending taxation
Where the accounts are brought in I»y citation or judge’ uorder,

and the proceedings are compulsory, or contentious, or
where there are disputed accounts,

. For citation or order and serving same, and subsequent pro-
ceedings taken thereupon, by the solicitor and counsel, where
counsel properlv attend, the same fees may be charged and
allowed in tanu?n in nll respects as in cases of contentious

roceedings ..........

o the sollcnor of the executor or administrator cited ‘and to
his counsel, where counsel properly attend, the same lees may
be ehnrged lnd allowed in taxation as in the case of contentious

22. f"ur preplrmg accounts and brmging in the same and all sub-

proceedi up to and order granting
allowunee to executor or administrator (when taken or made)
the same fees may be charged and allowed in taxation as the
foregoing items, 4 to 19 inclusive, respectively, when ap-

lieable .. .
For taking out subpeena and making copies, and getting the
same served (when necessary) the same fees may be eharged
and allowed at taxation as for similar services rendered in
contentious proceedings........ A MR GO
For proof of will in solemn form and a tending the same on behalf of
those interested, or cited to appear; in proceedings for revoking
probate, or letten of ‘administration or for the removal of a
guardian; and for intervening on behalf of an heir-at-law or other
interested party,

. If the proceedings are disputed, the same or similar fees and costs may
be charged and allowed on taxation as in contentious cases according
to their special importance.

For allowance to sheriffs and witnesses and other disbursements, see

post,
IN CONTENTIOUS BUSINESS.

The following shall be the tariff of fees and costs to be allowed in
respect of proceedings in the Surrogate Courts in contentious eases to
solicitors and counsel practising therein, viz,:—

INSTRUCTIONS.

1. For eaveat, orwarning of caveat, for revoking probnte, or letters
of admmlstratlon or for the removnl of a guardian ...




e
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26,

MISCELLANEOUS TARIFFS.

. For new letters of guardianship
. For proofs of will in solemn form

For statement of ¢laim or other pleading
For citation, summons, or judge's order
For interrogatories

For spe(‘ml affidavits, in diseretion of judge
For inventories or bringing in accounts

. To defend suit, or to appear on behalf of any interested pnn\
. For brief, or case for hearing... é .

DRAWING INSTRUMENTS, INTERROGATORIES, ETC,

. Preparing caveat, or warning to caveat, and attending and

entering either

2. Interrogatories, per folio
. Renuneiation of probate, attending mul filing.........
. Any instrument or necessary paper, for which a fee is not

otherwise allowed, per folio

. Preparing every citation, summons or order, including precipe

and attendance, if drafted by solicitor .

6. l'repnrinu and entering appearance to citation or to the warn-

ing of caveat

. Other common appearance, and filing when necessary
. Drawing and engrossing statement of claim or other pleading,

ten folios or. under

. If exceeding ten folios, “for every nddmonnl folio

ATTENDANCES.

. Every special attendance in Chambers in the course of a cause

To be inereased in the diseretion of the judge, not to exceed

21. Common and necessary attendances when not included in some

other provision or fee

NOTICES.

2. All necessary notices, if five folios, or under, inelusive of copy
. If necessarily exceeding five folios, for additional folio.........

DECREES.

Drawing decree or order for probate, or grant of letters of
administration, or of guardianship, or for recalling or revoking
probate, or grant of letters, or for removal of a guardian or
other special decree or order, if prepared by the solicitor, per
folio RS

DRAWING AFFIDAVITS, ETC.

25. Of service or other common affidavit, including attendance and

paid eommissioner
Necessary special affidavits, not exceedmg five folios

. If necessarily above ﬁ\efolios, per folio
. For copy of caveat, warning, citation, stntpment of elaim, or

other pleading or necessary paper or document, when not
otherwise provided for, per folio cemmsieniaes

. ¥ee on every subpaena..

. For every copy of subpena

. Drawing issue or copy of pleadings, if ten folios or under..
. It exeeeding ten folios, per folio .

351
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38.

3.

35.
36.

For perusing testamentary papers or other documents including
attendance when necessary, in the opinion of the registrar, per
folio 3 cents, not to exceed...

Fee on every deeree, order or Judgmem ulgned by the Judge

COUNSEL FEES.

On motion of course, or motion for order nisi, or motion to make

:bsoluto, in matters not special

On special motion and on upeclnl application to the court or

judge (only one counsel fee to be taxed)....

To be i d in the di ion of the Judge to a sum uot to
exceed

. On argumen upporting oropposing applieation to the court

or a judge, argument of demurrer or special case...
To be merenod in the diseretion of the judge to & sum not

. Fee with brief at trial....

To be increased by the Judge at his diseretion in cases of apeelal
or important nature, and on notice to the opposite party, to
a sum not exceeding $25 (no charge to be made by either
party in econnection with such applieation)

. Fee to counsel (when eounsel ntteud) on argumen or on “ex-

amination in chambers, where, in the opinion of the Judge, the

attendance of counsel is required ..

To be increased (m the diseretion ot the )udge) toa sum not
exceeding ..

. On settling pleadmgu, lﬂterrogntor\es. apeeml case or pe!mon.

or advising on evidence, in the diseretion of the judge, not
i

JUDGMENT OR DECREES.

. Drawing minute of ,judgment, order or decree, per folio, when

prepared by solicitor under direction of the )ud

2, For every hour’s attendance before judge on netthng minutes..

LETTERS.

. Common letters necessary in the course of the cause, mcludmg

agency letters ... ...
BILL OF COSTS.

. Drawing bill of costs for taxation, including engrodsing and

copy for registrar, per folio
MISCELLANEOUS,

. At the closeof contentious proceedings, and on decree for probate

or grant, the fees to the solicitor for taking out probate, or
letters of administration, or of guardianship, shall be the same
as is provided for by the tariff for non-contentious business

. Where it has been proved to the satisfaction of the judge that

proceedings have been taken by solicitors out of eourt to expedite
proceedings, save costs or eompromise actions or disputes, an
allowance is to be made therefor in the diseretion of the judge.
This shall spply whether the proeeedmgs are contentious or
non-contentious ...

DISBURSEMENTS.

. The fees paid to the registrar or other officer of the court, to-

gether with court fees, stamps and postage to be added to the




1.00
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1.00
3.00
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5.00

10.00
10.00

2.00

5.00

3.00

20
1.00

.25

.20

MISCELLANEOUS TARIFFS.

wolieitor’s bill in all cases, whether contentious or non-con-
tentious.

48, In cases in which the person to be cited or served, eannot be
served in Ontario, or in which he shall avoid service, or the
service shall necessarily be effected beyond the jurisdiction, or
by publieation, such & sum is to be allowed for serviee, as the
judge may consider reasonable under the circumstances, to-
gether with disb ts for publication of eitation, ete.,
when necessary.

SHERIFFS,

Sheriffs shall be entitled to receive the same fees as are allowed
for like services in the County Court.

WITNESSES.

There shall be allowed to witnesses the same fees and conduet
money or travelling expenses as are taxable in the County
Courts.

NorTe.—These tariffs are provided in lieu of, and not in addition to
any previously existing tariff nppllclble to and heretofore
allowed to solicitors and counsel, in respect of proceedings in
the said Surrogate Courts for \tentious and non
business.

Framed and approved under the Acts of the Legislature of Ontario,
53 Viet., ch. 15, see. 19 and sec. 78 of the Surrogate Courts
Act,

353

TABLE OF FEES TO BE TAKEN BY JUSTICES OF THE PEACE

OR THEIR CLERKS.
(R.8.0. 1897, Chapter 95.)

. For an information and warrant for apprehension, or for an
informm.ion and summons for assault, trespass or other mis-

2, For each eopy of summonu to be served on defendant or de-
fendants .......

. For every lubpmnu (only one subpmna on each side to be
charged for in each case which may contain any number of
S a——

(If the jusnce “of the case requires it, additional snbpmnu
shall be issued without charge).

1. For every recognizance (only one to be charged in each case)

5. For information and warrant for surety of the peace for good

behaviour (to be paid by complainant) ...

6. For warrant of commitment for default of surety to keep ‘the

peace or for good behaviour (to be paid by complainant)

7. For hearing and determining the case..........

8. Where one justice alone cannot lawfully hear and determine the

ense, an additional fee for hearing and determining to be

allowed to the Associate Justice....... S ok

In ease more justices hear the case, the Jusn y whom the

information was taken, if he hears the ecase, shall be
entitled to one fee of fifty cents for hearing and deter-
mining, and the justice who sat at his request shall be
entitled as associate to the said additional fee, when one is
chargeable. If a ease occurs which is not covered by this
provision, the justices shall be entitled to the fees ac-
cording to their seniority as justices.

cosTS—23
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354 PRINCIPLES OF THE LAW OF COSTS.

9. For warrant to levy penalty
10. For mlking up every | record of nonvictlon whe!
d to d to the , or on eertiorari.............. 1.00
11. But in all eases which admit of a-ummlry proceeding before a
single justice of the peace, and whereinno higher penalty than
$20 can be imposed, there only shall be charged for the con-
vietion not more than ............ .50

And for the warrant to levy the peuulty 25
12. For copy of any other paper connected with any trial, and the

minutes of the same if demanded, per folio of 100 words ......... .10
13. For ?very bill of costs (when demanded to be made out in

detai - 10

(Items 12 and 13to be only ehnrge;blo when there has been a convietion. )
FEES OF ARBITRATORS.
(Under R. 8.0, 1897, Chapter 62.)
FEES CHARGEABLE BY NON-PROFESSIONAL ARBITRATORS,

For every meeting where the cause is not proceeded with, but an
t is made at the requen of any

P

or
plrty, not less thln

$2.00
Nor more than... 4.00
For every day’s lming, to consist of not less that six houn, not
less than .. i 5.00
Nor more than .. e 10,00
For every sitting not extending to six hours (fractional pnru of
hours being excluded) where the arbitration is actually pro-
ceeded with, for each hour ied in such pr at the
rate of not less than 1.00
Nor more than 1.50
FEEs CHARGEABLE BY PROFESSIONAL ARBITRATORS,
For every moaﬁng where the cause is not proceeded with, but an
enl p t is made at the request of uny
pnty. not len th-n 4.00
Nor more than........... 8.00
For every day’s sitting, to consist of not le n six hours, not
less than .. 10.00
Nor more than... 20.00
For every lmlng g ractional puns of
hours being excluded) where tho lrbitntlon is utullly pro-
ceeded with, for each hour pied in such p gs, at
the rate of not less than 2.00
Nor more than ¢ 3.00

DIVISION COURT TARIFF.
(R.8.0. 1897, Chapter 60.)
CLERK’S FEES.

; 18 Reeeivlng claim, bering and inp dure book... $0.15
2 with 'y notleu ‘and warnings thereon,

or judgment summons (as pmvidnd in the forms) in all:

Where claim does not d $20 40
Where claim exceeds $20 and does not exceed $60 .. .50
Where claim exceeds $60 and does not exceed $100

.60

Where claim ds $100 .00
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28,

. Copy of s

. Taking confession of judgment ...
. Every necessary affidavit, if actually propnmd by the nlerk and

. Bubpena to witness
. For every copy of subpena requlrod for service ...
. Bummons for jury (inecluding copy for each ;urymln) when

. Calling and returning j judge...
20, Every order of reference, or order for -djournment made at

MISCELLANEOUS TARIFFS,

(N.B.—~In replevin and interpleader suits the value of goods to
regulate the fee.)

. Copy of summons, including all notices and warnings thereon..
. Copy of elaim (inoluding particulars) when not furnished by

plaintiff ...

set-off or oouutomlmm (iueludmg pumaul-n) ‘when
not furnished by the d

. Receiving and entering bll"ﬂ'l return to nny nummona. writ or

warrant issued under the seal of the court (except summons to
witness and return to summouns or papers from another division)

administering oath to tha deponent .

. Furnishing duly certified copies of the summons and notices

and papers, with all proceedings for purposes of appeal under
section 151, as required by either party, per folio of ten words

. Certificate therewith...
. Certifying under the seal ot the eonrt and dehvermg ton Judg-
of j

ment creditor a of the and

costs against a ;udgment debtor, under the Creditors’ Relief
Aect, or for any other purpose

2. Copies ot papers for which no fee is otherwise pmv:dod neces-

sarily required for service or transmission to the judge each
If exceeding two folios, per folio .

. Every notice of defence or admission e;ntered or other notice

required to be given by the clerk, to any plrty to a cause or
proceeding, including mailing, but not postages

. Entering final judgment by eclerk, on special lummohu. w\here

elaim not disputed

. Entering every judgm;ni rendered at the henriug, or final order

made by the judge ...........

required by the plrtlel

hearing, and every order requiring the signature of the judge,
and entering tha same, including final order on judgmem
debtor’s i .

. Transeript of judgment to another Division Court..
. Transeript of judgment to the County Court...
. Every writ of execution, warrant of nttwhment, or warrant of

commitment, and delivering same to bailiff

ment credltor, or warrant of t, when
the judge....

. Renewal of every writ of execution, when ordered by the judg-
by

25. Every bond “when nooolury. “and prepared hy ‘the clerk

(ineluding lﬂdlvltu of justifieation and of execution)

. For necessary entries in the debtattachment book, in each case

(in all) ..

21. ’l‘rlnlmlttlng tnnlerlpt of judgment or transmitting papers for

service to another division, or to the judge, on application to
him, including neooluryentriel and mailing, but not including
DOIRBIIOR. o uisos sonrsrissesansos senssrrsesssssontss b ARSI S ORILIOHIH IS SEI IR INE IR
Rooolvlng plper' ‘from another division for service, entering
the same, handing to the bailiff, receiving and entering his
return, and Innlmlmng the same (1( return made promptly,
not otherwise) ... il =Ta

. .10

25

.20

.30
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29, Search, by person, not party to the suit or proceeding, to be
paid by SR RDEIREIIN imsnrsmsinenonse o cammmrsissmimestssmmnsrms it
Search, by puuy to the suit or proceeding, where the suit or
’Fmeoding is over one year old ..
'aking costs in defended suits after judgment pronouneed
31, Making out statements of costs in detail (ineluding bailiff’s
fees) at the request of any party, or for purpose of settlement
or upon entering jud b,
32, Taking bailiff’s costs under section 7 of the Division Courts
Aect, 1889...
33. (opymg and tnnlmminu to munieipal elerk judge’s decision
T SRS A R e R

BAILIFF'S FEES.

Service of summons issued under the seal of the court, or
judge’s summons or ordor, on each person (except summons to
witness and summons to juryman:

Where elaim does not exceed $20........
Where claim exceeds $20 and does not e
Where claim exceeds $60 and does not exceed $100 .
Where claim ds $100

2, For every return as to service under item 1: attending at the
clerk’s office and making the necessary affidavit (as provided
by Rule 90) )

. Service of summons on witness or ;urymln, or aorvlce of notice

. Taking confession of judgment and attending to prove.

. For eslllng parties and their witnesses at the sittings of the
court in every defended case, and at the hearing of every judg-
ment

6. Enforcing every writ n( exooutlon, or summons in replevin, or
warrant of attachment, or warrant against the body, each:

Where claim does not exceed $20
Where claim exceeds $20 and does not exceed $60...
Where claim exceeds $60.

. Every mile necessarily travelle “serve summons, or process,
or other necessary papers, or in going to replevy goods, or to
seize on attachment, or in going to seize on a writ of execution,
where money paid on aemlnd or made on execution, or case
settled after seizure...

8. Mileage going to arrest under a wnrraut when arrest made, per

mile ..

9. Ml]eme eurylng delinqueut to prison, including all expansel

and assistance, per mile ........

10. Every schedule of property seized, attached or replevied,

ineluding afidavit of appraisal, when necessary :

Not exceeding $20 ...
Exreoding $20 and not ding lﬂo
E

—

o o

11. Every bond when Y, W d by the bailiff,
ineluding afidavits of justifieation -nd ot execution...

12. Every notlee of sale not exceeding three, under exeeution or
under t t, each

13. R ble all and disbursements necessarily incurred

in the care and removal of. property.

(a) If bailiff removes property uiud he is entitled to the fees
for seizure and mileage.

(b) If he takes a bond, then to fifty cents instead of disburse-
ments, for removal of property.

.50

T

.75
.00
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(e) It i is 'y in the sei or securing or
removal or retaining of property, the bailiff is entitled to
the disbursements for such assistance.

(d) All charges for disb are to be submitted to the
clerk for taxation, subject to appeal.

(e) The bailiff must in all cases endorse a memorandum of all

his eharges on the back of the execution, or state them on

a separate slip of paper, so that the clerk may conveniently

tax the bailiff’s charges for fees and disbursements,

The clerk is in all eases to sign the memorandum of his

taxation and preserve it among the papers in the cause,

together with the execution, for future reference, and
thereby enable the clerk to certify the bailiff’s returns
roperly.

14, If execution or process in attachment in the nature of execution
be satisfied, in whole or in part, after seizure and before sale,
whether by action of the parties or otherwise, the bailiff shall
be entitled to charge and receive three per cent. on the amount
directed to be levied, or on the amount of the value of the
property ulmd whichever shall be the lesser amount.

15. P i and on attach ts in the nature of
exacutlnuu, ﬂve per cent., exclusive of mileage for going to
seize and sell, upon the amount realized from property neces-
nril’% sold.

'he property must necessarily be sold.

(f

—

FEES TO WITNESSES AND APPRAISERS.

ALLOWANCE TO WITNESSES,

Attendance per diem to witnesses residing within three miles of the

place where the court is held, if within the county... - 75
And if without the county.......... 1.00
Attendance if witness resides over three miles from the pluee of

) sittings and within the county, per diem 1.00
Attendance if witness resides without county and more than three
mlln from the place of sittings, per diem........... . 1.25
B and solicitors, physici and s and
veterinary surgoonn, other than pnmeu to the cnnle. whan
) called upon to give evidence of any professional service rend
§ by them or to give professional opinions, per diem... 4.00
Y If witnesses attend in one case only they will be entitled to the full
i allowance.
) If they attend in more than one case they will be entitled to the
full allowance.

If they attend in more than one case they will be entitled to a pro-
portionate part in each eause only.

The travelling expenses of witnesses, over three miles, shall be
allowed according to the sums reasonably and actually paid, but
in no case shall exceed twenty cents per mile one way.

FEES TO APPRAISERS.

FEES TO APPRAISERS OF Goops, ETc., SE1ZED UNDER WARRANT OF
ATTACHMENT.
To each appraiser fifty cents per day, during the time actually employed

in appraising goods, to be paid in the first instance by plaintiff and allowed
in the costs of the cause.
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FEES IN SUITS UNDER TEN DOLLARS.
CLERK.

For all services from entering action or suing out a judgment of
interpleader summons, up to and ineluding the entering of final
judgment, or final order on any such judgment, or interpleader
summons, in ¢ase the action proceeds to Judumem or final
order A PR N

For issuing writ of exoeuﬂon, warranty of attachment or warrant
for arrest of delinquent, and entering the return thereto

Baiuirr,
Faor all services rendered in serving summons and m:king return,
and any other service that may be 'y before j
is entered by the elerk or pronounced by t.he judgo. mileage
IR s s soss riamie taoisssbstissteossnd st TSR AR PR TR

For enforeing exec\mon schedule of propsrty seized or lttlched
bond where necessary and all other necessary acts done by hlm
after seizure, nuleage excepted if money made or case settled
BEMRAINY - oiicaiinisiniimissiiisiain pansveiimsiinidsige AR

LAND TITLES FEES,

1

40

00

(Tariff of Fees plylblo to Masters and Loeal Masters under R.8.0. 1897,

\Chapter 138.)
APPLICATIONS FOR FIRST ENTRY OF OWNERSHIP.

Each document of title examined on application, exclusive of
declarations and afidavits, Where property is worth l..,OOO
or over.. A
Where proparly is worth less than
Each filing, except deeds, dechrntlonu. eemﬂcateu or other evi-
dence filed with the application, and except tax receipts or
certificates, or sheriffs’ certificates as to executions ..
Special procoedmgu or depositions, per hour, Where property is
worth $2,000 or over
Where property is worth 000
Where proceedings do not take more 'than haif an hour ...
Administeringoath..............c.coccc.....l
Marking exhibit e
Preliminary certificate for regutrnhon in registry office
Entry of ownership, five folios or under
Each folio above five....
Land certificate
Where more than five follou. each additio io
Final certificate for registration in ragmry oitiee.
Entering and filing objection.... y
Every order, summons or notice..........
If more than three folios, each additional fo
Comparing and Authanticnlng eopieu of notices, every three folios
Every appointment.......................
Each folio after the first.... ..
Returning do of title deposited in mpport of npplionion,

on its withdrawal or reJOtion................ccccoocvvrvririccsisnsemmsesmsmssisness

Contribution to Assurance Fund. Fixed hy ‘the Act at oue-quurter
of a cent on the dollar of the value of the land, unless where a
certifieate with a possessory title is given when ths contribution
is one-eighth of a cent on the dollar.

—

——

.30
.20
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Upon the first registration under section 169 of the Land Titles Act
of lands newly patented in districts where notices or other pro-
ceedings are necessary, loeal masters are, under seetion 172, to
charge, in addition to their actual disbursements, the fees pay-
able under this tariff in respect of such notices and proceed-
ings, and no more. Where notices are not required, loeal
masters are only to charge their actual disbursements.

REGISTRATION UNDER THE LAND TITLES ACT.

Transfer, charge or other instrument (except where otherwise
specified), including search on the pareel and search for execu-
tions, when made at the time of registration, and also ineluding
entry of charge or partial transfer of land on certificate of title
where certificate is produced at the time for this purpose....

Where the instrument, including affidavits, is more than ten folios,
each additional folio......

Where the instrument affeets more pnrcels than one, each parcel
after the first.. .

Transfer of charge, |neludmg search, ete., as ubove

Each charge after the first

Cessation of charge (whole or pnmnl), meludmg noting same on
land certifieate, each charge

Mechanie’s elaim ol lien or discharge of claim....

Each person joining after the first..........

Every eaution e

Each parcel after the first

Discharge or withdrawal of caution "

Where any instrument is exeeuted nnder a power of nttorne\, for
each person so executing under a separate power

Covenants or eonditions running with the land, per folio

Power of attorney, five folios and under -

Each folio above five :

MISCELLANEOUS FEES UNDER LAND TITLES ACT.

Land certificate, or eertificate of ownenhlp of c.hnrge, five folios or
under ...........
Each folio above five .
Entry of ownership on land N-rtlﬁonte. or certificate of charge,

where same transferred to new owner .........
Entering partial transfer of land or a charge, npon land certificate
where certificate is not produoed with transfer or charge ..
Examination of evidence and regmerlng owner on a transmission
or insolveney ..........

Each parcel after first i

Entry of survivors or other penons ns ‘owners in case of ]nmt
ownership ...

Each parcel after first..

Seareh on any oue parcel ...

Search in respect of any piece “of land contained in “one pnr(-el
where person searching eannot state the number of the pareel
under which the land is last reglutered Lo ¥

E xhlbihng plan or original instrument ..

Search in exeention book. Each name

Fxnmjnanon of proceedings on sale of mortgnged land under power
in charge .. ...

Entry of consent of euntioner to ramstratmn of nnother mutrument
without diseharging eaution .

Entry of foreclosnre, restrietions,

2

<)

2

00

10

50
00
50

80
30
10
00
50
80
20
20
00
10

00

.20

50

20

.00

50
00
50
20

40

.10
.20

.00

.80
.00




360 PRINCIPLES OF THE LAW OF COSTS,

Entry of discharge of any writ or writs of execution. Each name.. 50
Entry ot payment ol taxes. l-.seh plncl
on land bolng brought

1.00

Spee 1.00
Each folio over five.... 20
Each certificate by tho master (other than & certificate of registra-

tion on a duplicate charge, or mortgage, or entry on a land

certificate, and where not otherwise -pociﬂed), where not more

than one folio TR SO 50
Where above one lollo, ench nddltlonll lollo 20
Certifieate of elerk of municipality that any named par-on is owner

of any parcel of land, subject to incumbrances or not without

setting out the same, where not more than one folio, melndmg

search... o - - & 50
Each additional folio.. : 20
Copy or extract from any document filed or reglutered per Tolio . 10
Certifying same.. 30
Order on lpplicnion

original lost or mislaid... 1.00
Hearing special applieation or ob;senon por hour ... 1.50
Where proceedings do not take more than half an hour. 1.00
Entry of determination of lease..... 1.00
Each parcel affected after the first. . 50
Every plan deposited, ineluding ontry of lots in regilter. if not

more than fifty lots... " 1.00

Additional for ench five lots above fifty

No charge beyond one dollar to be made where plnn is leopv ‘or
duplicate of a plan filed in registry office before land is brought
under Land Titles Aet.

For pr di not designated above, but which are similar to
those duixnmd the like fees. Where no similar proceeding
is designated, the like {oe as would be payable for the proceed-
ing if taken in the H. C. J

COSTS OF DISTRESS OR OF SEIZURE OF CHATTELS.
(Under R.8.0, 1807, Chapter 75.)

No person making distress for rent, or for a penalty, where the sum
demanded and due, in respect of the rent or penalty, does not exceed $80,
and no person employed in making the distress, or doing any act in the
course of the distress for carrying the same into effect, shall take or receive
from any person, or out of the produce of the chattels distrained and sold,
nn{ other costs in respect of the distress than such as are set forth in

edule A hereunto annexed. R.S.0. 1887, ch. 63, sec. 1, part.

When the sum to be levied by distrers for rent or for any penalty
exceeds the sum of #80, no further charges shall be made for or in respect
of costs or expenses by any person making the distress, or employed in
doing any act in the course of such distress, than such as are set forth in
Sehedule A of this Aet, except the following, that is to say :

(a) The actual exp or outlay ly incurred in removing the
goodl distrained, or part thereof when lueh removal is necessary.

(b) A when ily p d in & newspaper, $2; but

not exceeding 5.

(e) If any printed ndvertlument, otherwise than in a newspapér, §1,

but not to exe

(d) The sum of $1 per duy for man keeping possession, in lieu of 75

cents per day as allowed in said Schedule A.

PRAaca = -
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(e) Where the amount due shall be satisfied in whole or in part, after
seizure and before sale, the bailiff or person seizing shall be
entitled to charge and receive but three percent. on the amount
realized, in lieu of five per cent., and no more. R.8.0. 1887, ¢h.
143,

No costs shall be levied for or in respeet of the seizure upon exemplsd
goods whcn they may not he lawfully sold, and when sold no greater sum in
all than $2, and actual and necessary payments for possession money, shall
be levied or restrained for or in respect of costs and expenses of sale of
such exempted goods.

No person making a seizure or sale of goods for default in payment of
the principal money or interest secured by any chattel mortgage or bill of
sale shall charge any greater or other fees or costs with respect to such
seizure or sale than those set forth in Schedule B hereto annexed

No person shall make any charge for anything mentioned in the said
schedule unless such thing has been actually done.

If & person offends against any of the provisions of the proceeding
sections the party aggrieved may apply to a justice of the peace for the
county, eity or town where the offences were committed for the redress of
the grievance, whereupon the justice shall sammon the person complained
of to appear before him at a reasonable time to be fixed in the summons,
and the justice shall examine into and hear the complaint and defence ;
and if it appears that the person lained of has so offended, the justice

shall order and adjudge treble the amount of the money unlawfully taken,
and full costs, to be paid by the offender to the party aggrieved.

SCHEDULE A.
CosTs ON DISTRESS FOR SMALL RENTS AND PENALTIES,
. Levying distress under $80 .............. S #1.00
. Man keeping possession, per diem
. Appraisement, whether by one appraiser or more two cents in
the dollar on the value of the goods 5
. If any printed advertisement not to exceed in all......
. Catalogues, sale and commission, and delivery of goods. five
cents in the dollar on the net produce of the sale........... .

s -

o

1.00

SCHEDULE B.
CosTs ON SEIZURE UNDER CHATTEL MORTGAGES, OR BILLS OF SALE

For making seizure where amount of debt does not exceed $100
For making seizure where amount of debt exceeds $100

One man keeping possession, per diem...... . .
If any printed advertisement, the same not to exceed in all.....
For ecatalogues, sale and commission and delivery of goods,
five cents on the dollar on the net proceeds of the sale up to
$100, and where the proceeds of the sale exceed $100 two and
one-half per cent. on the excess over $100.

Where debt is paid before sale, a commission of two cents on

the dollar, and the amount actually disbursed in cartage, not to
exceed *

#1.00
50
00

50

o e 2 1D
o *

42

2
3

HEIR AND DEVISEE COMMISSION.
(R.8.0. 1897, Chapter 31.)

The following fees in respect of proceedings had under this Act shall be

payable to the Crown in stamps, subject to the provisions of the Act
respecting Law Stamps:—
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1. For filing every petition, twenty cents,

. On every elaim entered and received, fifty cents.

. For setting down a elaim for hearing, fifty cents.

On the hearing of a elaim, one dollar.

On every claim allowed, fifty cents.

For making up a report on the same, two dollars.

. For every certificate of the allowance of a elaim, twenty-five cents.

. For a copy of the order respecting a claim, twenty-five cents.

. For each for the attend of any witness or witnesses, forty

cents.

10. For every commission for the examination of witnesses, two dollars.

11. For a certified copy of any paper or document in the custody of the

clerk of the commissioners, twenty-five cents for the certificate, and at

the rate of ten cents for every one hundred words in such copy.

2. And such reasonable fees for any service not herein specially mentioned

or ineluded therein as the commissioners may from time to time direct.

Every person, authorized by seetion 11, to take affidavits in proceedings

¥ under this Aet (not being one of the commissioners) shall for every
affidavit or affirmation so taken before him be entitled to demand
and recover from the party requiring him to take the same the sum
of twenty-five eents and no more.

The fees may be required to be paid before the service for which they
are granted is purformed or if not so required, may be recovered
in the before appointed with regard to the sum
allowed to a witness,

It shall not be necessary in an action to prove the signatures of the
clerk or commissioner, if the party intending to produce the same
has given due notice of his intention to an adverse party according
to the course and practice of the court, unless the adverse party has
afterwards in like manner signified his intention to dispute the
signatures, or either of them, in which ease it shall be requisite to
prove the same and the eosts attending the proof may, in the dis-
cretion of the court, be allowed to the party making proof what-
ever be the result of the action.

CxuSUent

TABLE OF FEES TO BE RECEIVED BY SHERIFFS
CORONERS, CLERKS OF THE PEACE, CONSTABLES
AND CRIERS, IN THE ADMINISTRATION OF
JUSTICE, UNDER R.S.0. 1897,

CHAPTER 101.

SHERIFFS,

$5.00

5.00

1. Attending the assizes, per diem... ...
2. Attending the general sessions, per diem..... .
3. Summoning each grand jury for the assizes or generll sessions  12.00
4. Summoning each petit jury for the assizes or general sessions....  24.00
5. For every prisoner discharged from gaol, having been committed
by warrant for trial at the assizes or general sessions...
6. For the discharge from gaol of every prisoner convieted by a
police or stipendiary magistrate under Part LV, of the Crim-
inal Code, 1892
. Bringing up ench prisoner rinl |nd
in all, for each prisoner, whether convicted or acquitted ...
. For nrrnlrnment trial and sentence, in all for each prhoner,
whether convieted or acquitted, who has been out on bail.......

1.00

1.00

2.0

»

2.00
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9. Drawing ealendar of prisoners for trial at the assizes, including

copies o

10. Advertising the holding the assizes..

Advertising the holding the general sessions

Every annual or general return rmum«l by law or hv the Gov-

ernment, respecting the gaol or the prisoners therein.

13, Every other return made to the Government

4. I‘.\erv return made to the Legislature

15. hver\ return to the sessions required by statute or by order of
S I e rees 2 oo M e300 s g AR S A AN

16. Every return which mn\ be required by the euumy or couuly
Y

17. For every veturn to the Inweclnr of ln-gal Offices -

1%, I)rnwmu ealendar of prisoners for trial at the general nenmnn.
including copies ’

10. Returning precepts to the assizes or sessions

20. Conveying prisoners sentenced at the assizes or sessions to the
penitentiary or reformatory, or to another county (exclusive of

disbursements), for each day necessarily employed

21. Arrest of each individual upon a warrant (to be paid out of the
county funds or by the party, as the ease may be)

22, Serving subpena upon each person (to be pmd out of the mun!v
funds or by the party, as the ease may be) .

23. Travelling in gumg to execute warrant or serve uuhpu-n.:, or in
returning with a prisoner in the case of the sheriffs of Algoma,
Bruce, Carleton, Essex, Grey, Hastings, Huron, Kent, Lambton,
Leeds, Grenville, Lineoln, Middlesex, Northumberland, Durham,
Oxford, Perth, Simeoe, Thunder Bay, Toronto, Vietoria, Wel-
land, \\'rlhnzlon. Wentworth and York, per mile actually

travelled
Other sheriffs

(To be paid out of the connt\ funds, or hv the party, as the
ense may be; where the service has not heen effected the hoard
of audit is to be satisfied that due diligence has been used.)

24, Conveying prisoners on attachment, judge’s order or habeas

corpus to another county, exclusive of disbursements, where no
charge allowed by law, for each day necessarily employed (to
to be paid out of the county fundﬂ. or by the party, asthe case
may be)

25. Making return nupon n".m'hment or writ of habeas corpus (to be

paid out of the ecounty funds, or by the party, as the ease may

he)

Levying fines or m-uan on reengmmnoe entr:-nted orother prn-

cess (to be levied under see, 5 of Rev. Stat. eh. 101: #5 per

#100 on the first $400 of the sum levied, exelusive of mileage at

ten cents per.mile, and on all sums above $400 the same allow-

ances on executions in eivil proceedings)

Carrying into exeention the sentence of the court in oupltnl

eases,  All such sums as are unavoidably disbursed, to be taxed

by the court or judge who passed the sentence

. Attending and superintending the exeeution in such cases

R ‘hlmmomnz ench constable to attnd the assizes or g»nernl
sessions, exclusive of mileage at ten cents a mile. I

. Keeping a record of jurors who have served each eourt

31. Disbursements actually and necessarily made in mmrdlmz

prisoners, or in their conveyanee to the penltentmrv or reforma-
tory, to any other county or elsewhere, or for other purposes in
the discharge of the duties of his office (where not provided
for by law, nor hereinbefore specifieally provided), to be ren-

- o
2gs

- o
e
S

00
2.00

4.00
4.00

3.00

1.00

10
13

3

.50
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dered in account in detail, with proper vouchers to the satisfac-
tion of the board of audit, and to be by the board allowed.......
32, Disbursements actually and necessarily incurred while in attend-
ance upon a judge of the High Court when holding a sittings
of the High Court, or incurred in obedience to his order, the
amount to be paid by the treasurer of the county upon the order
of the sheriff ...................

33. Keeping a record of constables at ‘the assizes or leuionl. each.. 2 00
For Services IN THE County JUuDGE’s CRIMINAL COURT.

34. Notifieation to judge. in all for each prisoner................cevcuee $ 1.00
45. Bringing.up prisoner before judge, to elect as to mode of trial,

ineluding attendance at court, each person ........ . 2.00

36. Bringing up prisoner for arraignment on trial, and for semence,
including attendances at court, in all for euh prisoner, whether
OORVISIDR OF ROGRIBIIA. .c..o.oviinimisisismiiin ssorississsomasssisrassasess 2.00

37. For serving subpenas, arrest under wnnnt “travel to serve or
execute a process, and conveying prisoner to penitentiary or
reformatory, the like sum as is allowed for like services in
other cases under this Aet............................ PR SR GO S

For SERvICES IN CONNECTION WITH OFFENDERS SENTENCED, OR LIABLE TO
BE REMOVED TO THE CENTRAL PRISON. {

38. For making special return of prisoners sentenced to Central
Prison, and of sueh prisoners eligible for removal to Central
Prison, as the inspector may direct, each prisoner......... $ 1.00
(No more than $5 to be allowed for any one return, and each

return must cover all prisoners in gaol when the same is
made.)

39. Certified copy of sentence.............coeuivenee 50 .

40. Taking prisoner to railway station, to be dolivered to Central 13
Prison bailiff, in addition to other noeelnry expsnln ineurred
in such duty............cueu.. TR i, WS 1.00 14

For OTHER SERVICES.
41. Return and services in respect of inquisition on body of a

Prisoner dying in gaol.. 4.00
42. For general uupervlslon er tl g p 17
and the books kept in connection with the gaol, in addition m
any other allowance, and for stationery and postage, per
quarter...... . 25.00 18
43. For every prisoner dluhnmed from gaol other than priuonm g
committed by warrant fortrial at the assizes or general sessions.. 1.00 19
44. For services performed under 55-56 Viet., eh. 29, 8. 960 (Dom.), !
in each case disposed of under that section 2.00
45. For each day’s attendance at an adjournment of the County
Judge’s Criminal Court, in each case . 2.00 20
Provided that the sheriff shall not be allowed more than $4 in 3
respect of the same day’s service. o1,
CORONERS. 0, |
. Precept to summon jury.. $ .50 ,
2. Empanelling a jury.... 1.00 |
3. Summons for witnesses, each... .25 i
4. Information or ination of each wit .25 1
5. Taking every r 50 23, }
6. Necessary travel to take an inquest, per mile... .20 P
7. Taking inquisition and making retur: ” 4.00 24, K
8. Every warrant 1.00
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. Notiee ol' every lppolutment of a conntnbh- under R,

MISCELLANEOUS TARIFFS.

CLERKS OF THE PEACE.

. Drawing precepts to summon the grand and petit juries at-
tending justices to sign, and transmitting to the sheriff...
. Attending each general session for the first day

. For each additional day, not including time oeeu"pwd by the

County Court.........
. Making up records of each general sessions (whon wmpleted)

inelnding quarterly record of returns of convietions required
by see. 6, R.8.0., e¢h. 93..

0., ch,

99, or other officer appointed by the justices in session or by
the chairman

. Drawing every special order of the court of general sessions
necessary to be communicated to any party. and entering it on
record

. Notice of any order made by the general sessions, ‘and letter

transmitting same, when required to be notified to any person
or party

8. Copying orders of the court and causing the same to be
published where it is requisite; for each order, exclusive of
the expense of publieation, per folio

9. For issuing subp@na ..............ccmnnmssnnns —

10. For every subpwena ticket, or cnpy of subpeen:  when necessary
and when not made out or chlrg(-d for by ¢ County Crown
BOBRBY cisoriossirssssissiorionsn S SR,

11. For issuing bench warrant.. -

12, For drawing out and taking every re« ance of the peace,
or for good behaviour if the person to Le bound is in indigent

23.

P Rﬁeelving and filing each prosen ment of

. For discharging a r
. Drawing order of the sessions, or ('hmrman to eslrent and put

circumstances ... ...

. For drawing out and tlkmu every recnzmunce to nppenr.

whether of a prosecutor, prisoner, or defendant, witness or
other person

. For ealling parties on their recognizance and rerordmu their

non-appearance, for uch person ecalled

in process (on the whole list)

7. Entering any order of the sessions, or of the chairman who pre-

sided at the sessions, to remit any estreat, and recording an
entry on the same

. Preparing list each session ; spemlvmgnnmes of penonsmnklng

default under R.8.0., eh. 106, see.

e hntﬂ'mg and extrm-hng upon a roll, in duphcnte, the ﬂnen

issues, amerciaments, and forfeited recognizances recorded in
each session, making oath to the same, and transmitting to the
sheriff

20, Making out nnd delivermg to the sheriff the writ of fieri facias

and eapias thereon. ...

. Making out and certifying copv of roll and return of the sheriff

and transmitting it to the Provineial Treasurer

2. Copies of depositions or examinations furnished to ;\monpn

accused of felony, or their counsel, per folio of 100 words
(when required by the accused, or his counsel, and ordered by
the court. This fee not to be charged when copies are furnished
by the Crown attorney)
Reeelvmz and filing each indictment when bill returned by the
grand jury............... -

- oo
g 88
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25.

33.

34,
35. K

36.
37.

38.

39.
40.

41,

42,
43.

4.

45.
46.
47.
48,
49.

50.
. For every 'y cer er folio

9

. Arraiguing each prisoner, or defendant indicted
. Recording plea, or ruceiving and ﬂling demurrer... 5
. Empanelling and swenrlug the grand j Jury in every case .

. Empanelling and uwearmg the petit jury in every case ...
. Bwenriug each witness to go before, or sworn before, the

For a copy of the presentment of the grand jury, forwarded by
order of the Court of General Sessions to the Governmem, or
to the Inspector of Prisons, or to county council, per folio ..

HEROR IR s anvbiomiopmins-osisenss st i miciams hisharsmia s o

. Charging the jury with prisoner, or de(endum, upon each

indictment ..

. For filing ewh exhlhnt lut, return or other pupar connected

with the proceedings in the Court of General Sessions where no
charge therefore is specially provided....
Swearing each witness upon any trial or proceedmg before the
court...........
Reeemng and reeordmg verdlet of pem ;ury
g each j or of the court upon a
verdiet of confession...........
Making out and dehvnrmg to the sheriff a calendar of the
sentences at each court.. =
Mnkmg out a certified copy or entences t)
the prisoners to the Pemteminry, Central Prison, or Reforma-
tory, after each session.................
Making up record of convietion or acqumsl in auy ‘case where
it may be NECOSSATY............
Discharging prisoner by proelnmnnon each
Every allowance of certiorari to be paid by the party applymg,
except when he is in indigent circumstances...
Furnishing to sheriff and each of the eoroners revnsed lists of
constables, when a revision has been made and when ordered
to be done by the justices in general or ndjourned sessions, for
each list
Reading statute or publw proclnmat:on when raqmred to be
done by law...
Making every copy or extract of a record or plper or document
of any kind, required to be made by law, or by the order of the
justices in seusions, or by the order of the Government in any
of its departments, or for the information and use of the
Government when required, and when no charge is fixed by law,
per folio...
Causing pubhc notice to be proclnlmed in open court of the
general sessions, of an intention to alter or rescind previous
orders respecting the number and extent of any one or more of
the Division Court limits under sec. 15 of the Division Courts

Drawing out such orders of sessions, for altering the limits of
THVINION DB, POF BIID. o0 isainsiingionivi s it o
Making out and transmitting copies of such orders to the Gov-
er) t, per folio

Making out and transmitting eopieu of sueh orders to each
clerk of a Division Court affected by such alterations, per folio
Making up book of orders of sessions, deelaring the limits of
Division Courts.
Making out and t
each Division Court....
Making out and transmmlng a oopy ‘thereof to the Government

ing copies (wlth letter) to the clerk of

. Making out and transmitting to the Provineial Treasurer a return
or schedule of all convictions whieh have taken plwe before
the court, each list including letter... SR
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MISCELLANEOUS TARIFFS,

53. Causing notice to be published of any special or adjourned
sessions, when directed by the chairman or other two justices,
80 to do, besides amount paid for publication

54, Sending notice of any such session to the justices mdlvndunlly,
when it is dlvted by the chairman or other two justices, for
each notice..

55. Attending each adjourned or pecml sessions and umkmg up
record of same, when completed

56. Making out warrant of distress or connmtmem, in any case
where no fee is speclllly assigned therefor by nny statute, or by
this tariff .

57. Swearing constable in opeu court .

58. Receiving, filing and recording each oath of quallﬁouhon of a
justice of the peace ..

59. Every letter wrmen hy direction of the justices in sessions, to
the Gover or justi or , or ables or others
upon matters connected with the busmnm of the court or the
administration of justice....

60. All necessary outlays for poslnge and publmhmg to be lldll(fd in
all cases

The above tariff of fees and costs shall also be applicable in all
proceedings where costs are chargeable or ordered to be
paid by private parties, together with the following addi-,
tional items:

Certifying the result of each appeal heard and determined by

the Court to the convicting justice, or to any other pnrlv

requesting the same under any statute

62, For every single search.......... .

63. For every general search

64. Receiving and filing notices of appeal and the appeal from any
Jjudgment or eonvietion by one or more justices where an appaul
is given by law to the court of general sessions of the peace

65. When the appeal ealled, on reading the conviction, notice of
appeal and recognizance

66. For all other services upon the trial of such uppenl case, when
tried by a jury, the same charges as hereinbefore specified in
DU BENRIR ouiisisoniimses shmssissiseisstiantvstineimomitonises

67. Issuing process to enforce the order of the court in appenl case
when required by law ...

68. For each copy of schedule of the times and plaveu of holdmg
the Division Courts, with the order of sessions, and forwarding
the same to each Division Court elerk

69, Drawing bill of costs, including taxation and filing the same
where necessary to be made and filed, as in enses of assault,
nuisances, or the like, and in appeals (to be paid by the party).

70. For every certificate raquired of proof of a deed (to be paid by
the party applying for the same)

71. Receiving and filing affidavit of bnutsrd‘—(see Rev. Stat. ch.

169, see. 3) (to be paid by the party produemg it)...

2. Rooeivmg and filing each tender for any pnbllc work or uuppl) s

or printing, or other service..........

73. Making out a list of the several tenders on each oceasion as
they are opened, specifying the names, prices, and other par-
tieulars, and filing the same when required to be done by the
justices g “ -

74. Drawing bonds o g! ents for elivery of articles, orfor
doing the work for the gaol or other county purpoues. and
attending exeention when required by the justices..

75. Receiving and filing accounts and demands, preferred ngmnst
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the county, numbering them, and nubmitiing them for audit,
and making out the cheques....
76. Making out and delivering lists of orders on the treasurer,
made at each audit... -
77. For every report or return requlred by lut.nte or byt Govern-
ment, where no remuneration has been provuded b; is table
or by statut
78. Mnkmg out and transmitting a return to the Government of
justices and coroners who have taken the oaths, when required
to be done, for each return
79. Swearing emh party to an affidavit, where no charge is else-
where provided for it (to be paid out of the eounty funds, or
by the party by whom the affidavit is sworn, according to the
nature of the case)....
80. aning certifieate of approval by ‘the ;uutlcss in sesumns, “of
sureties tendered by the sheriff (to be paid by the sheriff) .

81. Administering oaths to any publie officer, when authorized so
to do (to be paid by officer) "
82, For distributing the statutes to y officers,

J

or others, when directed by the statutes or the Govnrnment so

to do, and taking receipts therefor, from each justice or officer

83. For accounting to the county member for the copies of statutes
not ealled for by the justices and county ofﬂueln, and deliver-
ing the same to him, whenever such duty is required by statute
or by the Governmsnt and no other fee allowed ... :

84. For receiving and ﬁhng voters’ lists for an entire mumcmuhty
under Rev. Stat. ch. 7, secs. 20 and 21, each list ..

85. For filing each list, return, or other paper, where no chnrgs is
specially provided for, except accounts and claims against the
county, and papers connected with matters to be charged
against private individuals (to be pmd out of the county funds,
orby the party for whom the service is rendered, according to
the nature of the case)

(a) When the offices of the clerk of the | penue  and ('ounty crown
attorney are held by the same individual, and there is a
similar or same fee provided for the same aervi('e to each
officer, only one fee is to be charged or allowed.

(b) Items numbered from 1 to 67 of the foregoing tariff shall
only apply to proceedings in the ecourts of general sessions
of the peace, and shall not supersede any existing tariff of
fees for services rendered by the clerk of the peace out of
sessions,

For SERVICES IN CouNTY JUDGE’S CRIMINAL COURT.

86. Attending and service in court and making all necessary
entries, for each pnsom-r hroughl before the judge and not
consenting to be tried, in all ...

For attendance in court and services rendered at trml mnkmg

necessary record of pi dings, and all ry entries,
ineluding ealendar of conviction, for each prisoner ..

Preparing judge’s warrant to bring up the body of pnsoner,
and delivering the same to the sheriff, for each prisoner.
89. Issuing writ of summons to witness when necessary..
90. Copy of summons, each ...

91, Warrant of remand, when issued and delivered to sheriff

‘92, For warrant to arrest, taking and estreating recognizances nnd
" proceedings to enforee same (the same fees as allowed for like

services at the general sessions of the peace).

8
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MISCELLANEOUS TARIFFS,

CONSTABLES.
1. Arrest of each individual upon a warrant . s S $1.50
2. Serving summons or subpena 25
3. Mileage to servg summons, subpana or wurrunt 13
4. Mileage when ‘me cannot be effected, upon proof of due
diligence........... 13
5. Mileage taking pnsonur to gunl exclusive of disbursements
necessarily expended in his conveyance. 10
6. Returning with prisoner after arrest, cun\'eyauce or rmlwny fare
for prisoner. Ouly reasonable (hshurm ‘ments to be allowed,
and publie conveyance to be used when practicable.
(3 Altending justices on summary trials, or on examination of
prisoners charged with ecrime, for each day necessarily
employed in one or more cases e i 1.50
8. Attending assizes or sessions, ench I s i 1.50
9. Mileage travelling to attend assizes, sessions, or lmfnrn justices
(when publie conveyance ean be taken only reasonable dis-
bursements to be allowed) .10
10, Summoning jury for coroner’s mqueul, mcludmg altundmg at
inquest and all services in respect thereof, if held on same day
as jury summoned ... 3.00
11. \nemlmg ench adjournment thereof 1.50
12, Servi um summons or subpeena to attend before coroner (sulueu

to No. .25
13. Mlhmna serving nnme v 13
14. Exhuming body under coroner’s warrant 4.00
15. Reburying same 2.00
16. Serving distress warrant, and returlnn;: same ... 1.50
17. Advertising under distress warrant........ 5 1.00
18, Travelling to make distress, or to search for goods to make dis-

tress, when no goods are found ............. 13
19. ‘\pnrmnements whether by one appraiser or more two eents

in the dollar on the value of the goods,
20. (‘atnlngue, sale and commission, and delivery of the goods,

five cents in the dollar on the net produce of the goods.

21. Executing search warrant # 1.50
22. Serving notices on constables, “when personally served 50
CRIERS.

1. Making proclamation for opening or adjourning the court of

assize and nisi prius, oyer and termlner. and generul gaol
delivery, and general sessions DS $ .20

2. Making every other proclamation ...... " e 20

3. Calling and swearing grand jury ... R . .50

. Calling and swearing every petit jury 50

5. Calling and swearing every witness or constable ... .10

6. Attending assizes and general sessions, per diem 1.00

COUNTY CROWN ATTORNEY AT GENERAL SESSIONS,

In all eriminal eases at the courts of general sessions of the peace in
which no costs have been ordered to be paid, or, if ordered to be paid, can-
not be made of the defendant, the county erown attorney shall be entitled
to receive, for the services rendered by him in each such ease, the following
fees to be paid upon the certificate of the chairman, and to be taken in lieu
of, and not in addition to, the fees which have been heretofore payable for
services rendered in such cases, viz, :

1. For receiving and examining all informations, depositions,
documents, and papers connected with a eriminal charge ..........
00STS—24

$2.00
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2, For preparing draft and engrossed copy of every indietment or

t
b
i
it charge ... 2.00
} 3. For all bu-lnen (oxoopv. ium- 1 lnd 2 supru and the follo‘mg)
By in ing the pr n to j t au well before as
I after trial . 10.00
s 4. For every copy pe 20
! 5. For every other service not spi d for r portu on
i cases of unusual and important oh:mter, l quantum meruit to
A be determined by the Attorney-G I, on a id ion of re|
fl the particular eircumstances.
W (a) Where a number of charges are pénding against the same tio
f' reon, and a convietion has been obtained on one or more otl
“ mdncv.mantl. fee and costs on the further proceedings upon the
| the other charges are not to be made or allowed on taxa- are
L tion, unless in cases where the chairman would, in the
i event of additional convietions, impose a heavier sentence, eh
A or unless there are special eircumstances which, in the for
k| opinion of the chairman, render it expedient that the other the
| ) ou:du, or some of them, should be proceeded with and adj
i tried.
| ¥ (b) In eases of indietment for the obstruction, or the non- res|
t repair of & highway or bridge, or of indictment for thi
p nuisance (where there is a bond fide dispute as to boundary,
or title, or elaim of right, and where no present public
inconvenience is being suffered from what is complained
of), the county crown attorney shall not be entitled to Fee

charge costs to the public without the special sanction of
the Attorney-General, but will ecollect his fees and costs
from the parties only.

(e¢) When the offices of county ecrown attorney and clerk of the
peace are held by the same individual, and a similar, or
the same fee is provided for the same service to each %
officer, only one fee is to be charged or allowed.

CHATTEL MORTGAGES AND BILLS OF SALE.

i

S R

A 4
“: CLERK’S FEES UNDER R.8.0. 1807, CHAPTER 148. 3.
i For services under this Act the clerks aforesaid shall be entitled to 6. 1
i receive the following fees :— 71
i 1. For filing each instrument and affidavit and entering the same in a book : 1
[ | a8 aforesaid, fifty cents. 7.1
HE For filing an assignment of any instrument and making all proper {
i ts in tion therewith, twenty-five cents. 9.1
i 3. For filing a certificate of discharge of any instrument and making all q
i pm;:cr entries and endorsements connected therewith, twenty-five 10, 1
i cents
"" i 4, Fora gnnonl search, twenty-five cents.
e 5. For prod and inspeetion of any instrument filed under this Act, TH
I ten cents. n. o
i 6. For copies of any document with certificate prepared, filed under this - P
“‘,: Act, ten cents for every hundred words. 12. D
i 7. For extmn whether made by th Im’pemm who made the search orby the o

id i3 officer, ten cents for every hundred words. 13. E

L TARIFF OF FEES. 2
it sé ON INVESTIGATION OF FIRES BY CORONERS UNDER PROVISIONS 4. PR
i ' OF R.8.0. 1897, CHAPTER 275. 1 ;i
:ﬁ Where such inquiry has been held by a coroner in respeet of fire in any 16, S:
" ; city, town, or incorporated village in conformity with this Aet, the coroner

B
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MISCELLANEOUS TARIFFS, 371
holding the same shall be entitled therefor to the sum of $10, and should
the said inquiry extend beyond one da), then $10 per diem for each of the
two duyl thereafter, and no more ; and in the case of an investigation con-
cerning a fire oceurring in any place, not within a eity, town or corporated
village, the allowance to the coroner shall be $5 for the first day, and should
the inquiry extend beyond one day, then $4 for each of two days thereafter,
and no more.

In all eases the party requiring such investigation shall alone be
responsible for the expenses of and attending such investigation.

No municipality shall be liable for such expense unless the investiga-
tion is required by & requisition under the hands and seals of the mayor or
other head officer of the municipality, and of at least two other members of
the council thereof ; and such requisition shall not be given unless there
are strong special nnd publie reasons for granting the same.

No expenses of, or for an adjournment of, such inquest shall be
chargeable against or payable by the party or municipal corporntmn calling
for or requesting the investigation to be held, unless it is elearly shewn by
the coroner, and certified under his hand, why and for what purpose an
adjournment took place, or became necessary in his opinion,

The fees payable to a provineial coroner and a justice of the peace in
respect of an investigation under this Act shall be as enacted in sec. 7 of
this Act in respect to a coroner,

EXCHEQUER COURT TARIFF.

Fees and Charges to be Allowed to Counsel, Attorneys and Solicitors
Taxation of Costs Between Party and Party.

INSTRUCTIONS.

. For informations, statements of elaim, and penuons of right

. For special cases, demurrers and answers thereto...

. To amend any pleading, when the amendment is propar nnd.
not occasioned by error or default....

4, For brief, for moving, for m;uncnon .

5. I“or luterrogntorles and viva voce examinations of purueu or

on

% 5.00
00

[

00
00

00

6. For speeml petitions or motions in interloe ry matters ...... 00

7. For special affidavits, including affidavits on produetion, in the
diseretion of the registrar............. coinnccinninnenonnissannes

. For briefs in suits by information, “statement of elaim or peu
tion of right in cause coming on l'or trial or hearing ..........

. To defend proceedings commenced by informmon, statement
of elaim or petition of right.

10. To revive or add parties..........

00

00
00

o

THE PREPARATION OF PLEADINGS AND OTHER DOCUMENTS,

. Drawing information, petitions of right or statements of elaim,
not exeeeding twenty folios ..o

. Drawing defence, answer or other pleading not upechlly men-
tioned, not exceeding five folios in length.. "

o Engmnlng any pleading so drawn, for prlnter, or in case of
pleading not required to be printed, ongmuslng a clear copy
thereof, per folio .

14, For examining an y p
affidavit or other paper reqnlred to he printed, per folio

. Preparing joinder of issue, and filing same..

. Suggestion as to the duth of p-nm and the like...

5.00
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. Affidavit of larvics of information, statement of claim or pen-

tion of right......
. Special affidavi s , not exceedmg five folios
. Every bill of costs, not exceeding five fol
. Copies of all doeuments or papers, per folio...
. Notice of motion
. Certificate to appoint gulrdmn ad litem ...
. Summons to attend judge’s chamb
24, Notice for service out of ;urindiotion .
. Advertisements to be signed by Beglutrsr, ‘not exceeding five
folios in length
. Every writ of mesne or final process, not exceeding five folios...
. Suing out of subp and
. Suing out of subp duces tecum
29. For every folio beyond the number provided for in any case,
and for drawing or amending every other proceeding, notice,
petition or paper in a eause requiring to be drafted, not herein
specially provided for, per folio of necessary matter .. .20
(The above ohurge does not include engrossing or coples to file and
serve

PERUSALS.

. For perusing the print of an information, petition of right,
statement ef elaim or amended information, petition of rlght
or statement of olmm not exceeding twenty folios...
. For every folio twenty folios.
32. For perusing an ded informati
statement of claim when amended in wrlting
3. (The same rate as above for perusing answers in pnnt. or
amended answers in writing).
. To the attorney or solicitor for perusing interrogatories, not
exeeedmg twenty folios ..
very folio exueeding enty folios
sing all special affidavits filed by opposite party, including
m the discretion of the registrar, affidavits on produetion, and
examinations of party, at the same rate).
. For perusing copy of supplemental statement and eopy of order
to revive each ..........
. In cases where pleldlngs or pnpern are prmted “the amount
actually and properly paid the printer is to be allowed, not
exceeding per folio...........

or right, or

ATTENDANCE.

. To inspeet or produce for inspection documents pursuant to
notice to admit or order for inspection

. On taxation of costs, ewh per hour...

. To examine and sign ad

. To obtain or give undertaking to defend, each

. On a reference or examination of wntnenes or parties, per hour

. On a summons at judge’s ch :

5. In court on motion, per hour

. In court on demurrer, speeial petition or applical ion ld]ourned
from judge’s chambers, when set down for hearing or likely to
be heard...

. On consultation or conference with eonsul if registrar think
the same reasonable and proper

. On hearing or trial of any eause or matter per hou

. To hear judgment when same adjourned .
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MISCELLANEOUS TARIFFS,

50, For order made at judge’s chambers and get same entered, each
51. To settle draft of any judgment, decree or order.
52. To pay money into court, each
53. Every other proper attendance

BRIEFS.

54. For drawing brief, per folio, for original and necessary matter.
55. For drawing brief, per folio, for matter not original, but

NECessary.

56. Copy of documentn, ]mr folio - sk
57. Copy of brief for second counsel, when fee taxed to him, per
folio ...

(But nothing shall be allowed for any copy of any pleading
included insuch brief, or any document which the registrar
thinks was not reusonnhly and necessarily included therein,
and the registrar may in anyease in which he sees fit, allow
a lump sum instead of, but not exceeding, the per folio
allowance above provided for).

LETTERS,

58. All necessary agency letters, in the diseretion of the registrar
(besides postage).. o

COUNSEL FEES,
59, Fee on drawmg or settling pleadings, and nd\mmg on evidence
. Fee on motion in eourt, not to exceed........ -
. Fee on argument of demurrer, not to axceed
Fee with brief on trial of issues or hearing, not to exceed
(No more than two counsel fees to be taxed without an order of
a judge).
64. Fee on motion for judgment, not to exceed...........

. (The above fees to counsel may be increased by order of ‘the
court or a judge).

SERVICES.
66, For services on a party or witness, such reasonable charges and
expenses as may be properly ineurred.

OATHS AND EXHIBITS.

67. To ecommissioners for oaths...........

68. To the attorney or solieitor for preparing each exhibit.

69, To commissioners for marking each exhibit...

. Besides the registrar’s fees, reasonable chnrges shall be allowed
to the attorneys and solmtnrn for necessary disbursements and
postage on services of notices, motions, subpeenas, translations,
printing of the same, copies, and other incidental proceedings.

71. In cases of special references, where, by order of the court or

judge, the enquiry is to be proceeded with at some place other
than Ottawa, or when the referee does not reside at the place
where the enquiry is made, he shall then be allowed his actual
travelling expenses and a per diem sustenance allowance of..

. For drafting report on reference, per folio...
Per diem fee during the time employed on the reference

(To be inereased by order of the court or a judge).

In actions under $400, a deduction of one-third of the amount

of the fees (other than disbursements) above allowed, shall be

made by the taxing officer, unless otherwise ordered by the
court or a judge.
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l{ 75. In any case where the defendants sever in their defence, the
L plaintiff’s attorney, counsel or solicitor shall réceive, on each
f additional issue, one-half of the sum which he would have
; received had there been but one issue; the whole amount to be
% payable in equal proportions by the party or parties to each
issue.

76. When the proceedings are carried on according to the practice
b of Her Majesty’s Superior Court in the Provinee of Quebec, and
i where the foregoing tariff may not provide for, or be applicable
i to any such proceedings, the fees shall be taxed according to
é the tariff from time to time in force in the said superior court.
i
i
i

FEES AND ALLOWANCES TO WITNESSES.

To witnesses residing within three miles of the Court House, per
diem (not ineluding ferry and meals) .. . $1.00
Barristers, attorneys and physicians when called upon to giva
evidence in qi of any professional services
" by them, or to give professional opinions, per diem... o 5.00
i Engineers, surveyors (a) and architects, when called upon ‘to glve
l evidence of any professional services rendered by them, and to
! give evidence depending upon their skill or judgment, per
I'I diem ............ 5.00

If the witnesses attend in_ one cause only, they ‘will be entitled to
the full allowance. If they attend in more than one cause they
U will be entitloz to a proportionate part in each eause only.
When the witnessés travel over three miles they shall be allowed
2 expenses according to the sum reasonably and actually paid,
which in no case shall exceed 20 cents per mile one way. {

I
i
¢ SHERIFF'S TARIFF,

1; 2 EXCHEQUER COURT OF CANADA. I
’ k The following fees and allowances shall be taken and received by the §
ﬂ' sheriff in suits in the Exchequer Court of Canada:— E
b Every warrant to execute any process, mesne, or final, directed ¥
e F==jby the sheriff, when given to a bailiff $ .75 A

Arrest, when amount does not exceed $200..

it Arren, when amount does not exceed $400 ... 4.00 i
i Arrest, when over $400 6.00 E
i | Bail or other bond 2.00
' E Assignment of the same. 1.00 D
il Service of process, soire facias, “writ of rovivor, inform tion, or G
a statement of claim, each defendant (no fee for affidavit of ser- A
! vice in such cases to be allowed unless service made or recog-
e nized by the sheriff) Shned 1.50
] Serving other pleadings, subpmnl rulel. nutices, or other papau
i i (besides mileage)......... et 75
H For each additional plrty P i L 50 e
For each summoner on writ of soire Jacias, per to be paid by al
i sheriff - 1.00
Pl Receiving, ﬂling, anuring ‘and endorulng all writs. informlﬂonu,
statements, pleadings, rules, notices, or other papers, each...... 25 T
i Return of all | process | and writs (execept subpena), informltionl,
=l rules, notices, or other papers. 50 .
Y Every search, not belng a party to a cause or his attorney % 10 Ca
Certificate of result of such search when required—(a search for a Sw

writ against same party and for the then last six months) ...

Fee on striking jury ... A 50 o




1.00

6.00

5.00
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Serving each juror (besides mileage at 13 cents per mile). ...... .60
Returning panel of jurors ... .. ... 1.00
Keeping and checking pay list of j jlll‘Ul‘S attendance in each case 1.00

Poundage on executions and on writs in the nature of executions
where the sum made shall not exceed $1000, six per cent.
Every jury sworn or cause tried before a judge 1.00
When the sum is over #1,000 and under $4,000, three per cent ;
when the sum is $4,000 and over, one nnd a half per cent. ln
addition to the poundage allowed up to $1,000, exclusive of
mileage for going to seize and sell, and except all disburse-
ments necessarily incurred in the eare and removal of property.
Schedule taken on execution or other process, mcludmg copy to
defendant, not exceeding five folios

........... " - 1.00

Each folio above five oAy .10
Drawing advertisements when requmd by law to be published in

the official Gazette or other newspaper, or to be posted up in &

court house or other place, and trlusmltllng same, in each

suit e " 1.50
Every necessary notice of sale of gouds in each suit . o .75
Every notice of postponement of sale, in each n\m.... .25
The sum nc!ullly disbursed for advertisements rs-quu-enl b\ law to

be inserted in the official Gazette or other newspaper.,
Executing writ of possession, besides mileage 6.00
Bringing up prisoner on attachment or habeas corpus, besldes travel,

at 20 cents per mile ... 1.50
Actual and necessary mileage from the court house to the place

where service of any process, paper, or proceeding is made, per i

R S e .
Beizing estate and effects on attachment ngumst debtor............ 3.00

Removing or retaining property, reasonable and necessary dis-
bursements and allowance to be made by order of the court or
o ,\udge
Pr or attend on e of writ of enquiry or under
any writ of escheate, or other writ of a like nature............... 5.00
Summoning each juror in such ease...... AR
Bailiff’s fee summoning jury, mileage, per mile.....

v A3

Hire of room, if actually paid, not to exceed $2 per day.
\hleng? from the court house to place where writ executed, per "

mile . s
Drawing bond to seeure goods seized, if prn-pnred by she . 1.50
Every letter written (ineluding eopv) required by party or his

attorney respecting writs or p , when postage prepaid.... .50
Drawing every affidavit when necessary and prepared by sheriff.... .25
Giving possession of lands, exclusive of mileage and assistance ... 5.00

All necessary disbursements to surveyors and others for surveying
the lands and giving possession, to be allowed to the sheriff,
CORONERS.

The same fees shall be taxed and allowed to coroners for services
rendered by them in the service, executions and return of process, as
allowed to sheriffs for the same services as above specified.

TARIFF OF FEES TO CRIER.

The following fees shall be taxed to the erier of the said Exchequer
Court:

Calling every case with or without a jury

......................... $ .50
Swearing each witness or constable.. .15
Proclamation and ealling parties connected with procaedmgt other

than witnesses or constables, each person......... .25

On each inseription for enquite in actions not contested
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THE FOLLOWING FEES SHALL BE PAID TO THE REGISTRAR OF
THE EXCHEQUER COURT OF CANADA.
. On filing every information, statement of elaim and petition of
right -
. On filing svery plen, answer, demurrer nnd exceptlon lo above
. On filing every document, proceeding or paper not specially

provided for..

. On marking cver.y exhi

examinations

5. On sealing and msuing every writ (besnden ﬂlmg}

On certifying every office copy of information, nlalem: m o(
claim or petition of right, and nfﬂxing seal of the court when
necessary s

. On every writ of uubpmnn o :
s Pmclpe for writ of subpeena or anv other priecipe not other-

wise provided for.

. Amending every writ or other prowedmg or pnper
. Every ordinary rule or order

. Speeial rule or order, not excsedlng six folios

. Each additional folio .. 2 T R

. Every judgment or court order.

Taxing every bill of costs (besides filing) per hour

. Every alloeatur ...
. Every reference, inquiry, examination or other specml matter

referred to the reglstrar, for every meeun;z not exoeedmg one
hour s ey A

. Every additional hour or less.

For every report made by the registrar upon  such rv!ere-nce ete.

. On payment of money into court, every sum under $200.
20. On to $200 to $400 ‘ RO Co)

On $400 and over...

. Receipt for money in m o( nnswer, p ea, eto
. Every other certifieate requned from registrar (mcludmg any

necessary search) and seal of the court when necessary.

. Exemplification or office copy of proceedings, per folio

25.

26.
27.
28,
29,

30.
31.

32.

34,

35.
36.

37. Co

38,

(A folio shall consist of 100 words).

(a) All fees payable to the registrar are to be paid by means of

See section 48 of 50-51 Viet., eh. 16,
Every search for special paper, or o gonernl search in one
cause »
Every search in any book
Every afidavit, afirmation, or oath administered hy registrar
Every eommlulon or order for examination of witnesses ...
Entering or setting down any cause for trial or hearing on
demurrer, special ease, petition of right, Inlormntlon, state-
ment of elaim or otherwise SRR
Setting down a ease by defanlt
Every fiat or summons...........
Every appointment made bv a judge "
. Every enlargement on npphoutmn to )ndge in ehambers or on
return of summons or otherwise
Every appointment for taxation of costs or otherwise made by
registrar ........... »
Enlargement of same.
Comparing, examining 'y
on appeal to Supremo Court of Cnnndn
ing an; t, paper or pr wlth tho origmnl
on file or deponlmd in the registrar’s office, per folio.....
On each opposition for payment or claim ubove $1,000...

25

10
5.00

03
2.50




0
0

0
0
w
0
"
W
0
LU

0
0
0
0
0
0
5

0
0
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On each opposition for payment or claim of $400, but under
$1,000
On each oppoamou for pa\ ment or elaim of $400, or under
On each opposition to secure charges to annul or mthdﬂm
In actions above $1,000
In actions above $400 but under zl 000
In actions of $400 or under

39.

40. For preparing judgment of distribution

. For drawing proces verbal upon improbation
. On every deposition of every witness taken in writing (long
hand), for every folio

. For tnklug down in wntmg. answers to lnlerrogntorles upon
articulated facts ...

If over ten folios, for each additional folio

44. Approving or takmg bond, or recognizance.

t

<)

297, RULE 32.
MAY 1ST, 1895.

377

B
e

-

o0 -t

00

Raules 8, 9, 10 and 11 of the Exehequer Court of Canada, made by the
General Order of the 15th day of December, 1888, have been repealed by

herefor:—
SHORTHAND WRITERS.

1. Every shorthand writer employed under the authority of the
eourt shall, if directed by the judge, registrar, referee or com-
missioner before whom the examination of any witness is taken,
or if requested by any party to the proceeding, furnish to such
registrar, referee or commissioner, four copies of the notes of
evidence, one of which shall be handed to the judge, one filed
of record in the court, and others given to the plaintiff and
defendant, respectively, when paid

. For taking and transeribing such examination or notes of
evidence, there shall be paid to the registrar, acting registrar,
referee, or cummlsmoner, per folio
And if the copies are supplied daily the same may, in the dis-
eretion of the registrar, be inereased to, per folio..

If for any reason the evidence is not raqmred to be transeribed,
for each hour oceupied by the examination

. If such notes of evidence are furnished as hereinbefore pmvnded
by direction of the judge, registrar, referee or commissioner,
the fee last mentioned shall be paid by the party who ealled
the witness, but if furnished at the request of either party, then
by such party.

. If any fee herein mentioned is not paid by the party liable
therefor it may be paid by the other party to the proceeding and
allowed as a necessary disbursement in the cause, or the judge
may make such an order in respect of such evidence and the
disposal of the action or proceeding as to him seems just.

. Any acting registrar, referee or commissioner to whom any

such fee is paid shall forthwith transmit the nme to the
registrar of the court.

Raule 32 of the General Order of May 1st, 1805, and the following Quhstituted

20

50
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TABLE OF FEES TO BE TAKEN BY THE REGISTRARS,

MARSHALS AND PRACTITIONERS, ETC., IN
ADMIRALTY PROCEEDINGS IN THE
EXCHEQUER COURT OF
CANADA.

I. BY THE REGISTRAR.

I. For SEALING OR PREPARING INSTRUMENTS, ETC.

For sealing nny writ of su or other d required to be
sealed... Vs SRR el S $
For prepnnng any w:rrant. 1 issi attach

other instrument required to be sealed, or for attending ths
execution of any bail-bond ..
For preparing a receivable order or & race:pt ‘for money to be pmd
out of court..
For preparing or 8 g
For preparing any other document, for every folio...
Note.—The fee for preparing shall include dnwmg and fair uopy-
ing or engrossing.

II. For FiuiNa.

On filing any instrument or other d Rl

1II. For EVIDENCE.

For attending at examination of any witness, per hour...

For administering any oath or declaration..................

For taking down and certifying the evidence of any witness
examined before him, when the same is not taken down by a
shorthand writer, for every folio.

IV, For THE TRIAL,

On setting down an action for trial..
For attendance at the trial of an wtlon “to be pmd by the puty

whose case is p ding per hour
Swearing each witness .....................
On a final deeree in an d action..
On a final decree in a d action

For attendance before the jndge when any order is made or act
done, other than p ing a final decree.

Note.—The above fees shall include the entry of the decree or
order in the minute book.

5. ForR REFERENCES.

From

For hearing any reference, according to the case, per day.... { to......

For preparing the report of a referenc

6. For TAXATIONS.

For taxing a bill of costs:
If the bill does not exceed ten folios
For every folio beyond ten...

©

-

o

.20

.00
.20

.00

00

.20

00
00

0

.00
.00

00

.00
.20

S S




\S,

.00
.00

.50
.30

.20

.00
.20

.20

00

00
.20
.00
00

0t

.00
00
00

00
20

MISCELLANEOUS TARIFFS,

7. For Orrice CoriEs, SEARCHES, Erc.

For a copy of any document, for ever) folio (m addition to the fee
for sealing)

For search............
For general search .
Nore.—No search fee is to be churged toa party to !he action while

the action is pending, or for one year after its termination, or
to any seaman,

8. BY THE ASSESSORS,

For each nautical or other assessor, whether at the exami- |
nation of witnesses or at the trial of an action, or upon F
any assessment of damages or taking of an aceount, }, O™
according to the case in the discretion of the judge, per
L S Ry S O R

NoTE.—That the above fees shall be pmd to the registrar for the

assessors, and in the first instance by the party preferring the
elaim.

II. FEES TO ACTING REGISTRARS.

. For attendance at the trial of an action (to be paid by the
party whose case is proceeding), per hour.........
. Swearing each witness (to be paid by party nroducmg thnesu)
\hrking each exhibit (to be paid by party filing same)....

-I. On issuing each writ of subpena .
. For copy of any document, per folio o one hundred words.
. Each certifieate required from the acting registrar. ('l‘he
certificates required under Rule 125 to be paid by plaintiff)...

III. BY A COMMISSIONER TO EXAMINE WITNESSES.

For administering any oath or declaration
For taking down and certifying the evidence of any witness examined

before him, when the same is not taken down by a shorthand
writer, for every folio o ateinb Setias

IV. BY A COMMISSIONER

For attending the exeeution of any bailbond..............cccc... ...
For taking any affidavit of justification

V. BY THE MARSHAL OR SHERIFF.

For the service of a writ of summons or uubpa'na, if served by the
marshal or a sheriff -

For executing any warrant of attachment... I REICREN

For keeping possession of any ship, goods, or shlp and goods (ex-
elusive of any payments necessary for thesafe custody thereof),
for each day

NoTE.—No fee shall be allowed to the marshal for the enstody and
possession of property under arrest, if it consists of money ina
bank, or of goods stored in a bonded warehouse, or if it is inthe
euswdy of a customs house officer or other authorized penon

On a release of any ship, goods or person from arrest..

For attending the unhvery of cnrgo. for each day "

For executing any of prT sale or npprnlle-
ment and sale, exclusive of the fees, if nny, pmd to the
appraiser and aunctioneer ...

For e ing any other ission or instrument..

.50

$ .20

20

$ 2.0

.50

$1.00

®w
88
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On the gross proceeds of any ship, or goods, ete., said by order of
the court:

If not exceeding $400.........

For every additional MOO or pnt thereof...

Nore.—If the marshal, being duly qualified, aots ns uucuoneer,
he shall be allowed a double fee on the gross proceeds.

For attendance at the trial of an action to be pund by the party
whose case is proceeding, per hour ..

Calling each witness ... ... ... .

Note.—If the marshal or his officer is reqmrod to go lnv distance
in execution of his duties, a reasonable sum may be allowcd for
travelling, boat hire or othar necessary expenses in nddition to
the preceding fees, but not to exceed 10 cents per mile
travelled.

VI. FEES TO BE TAKEN BY APPRAISERS.

| From

. $ \ to
(Tlun fee may be inereased to a sum not exceeding $30.00,
in the discretion of the judge).

VII. BY THE SOLICITOR.

Each appraisement

Retaining fee...........
For prepanng a writ of summons (to include attendances in |he
registry for sealing the same)
For baspsnkmg and extracting any wa ant or oth
prepared in the registry (to include attendances)...
For serving a writ of summons or a subpana............ ;
For taking instructions for a statement of elaim or defence ...
For drawing a statement of elaim or defence e
For taking instructions for any further pleading
For drawing any further pleading sedisssospma
For drawing any other document, for every folio............. e
For fair-copying or engrossing any document, for every folio ...... .
For taking instruetions for any afidavit (unless made by ‘
the solicitor or his clerk) or for interrogatories or | From
answers, according to the nature or importance ] to
thereof - ; i g
For taking instruetions for brief ‘P:)rom
For attending counsel in eonference or consultation
For attending to fee counsel " iR
For attendance on any motion before |
If with counsel ..
If without counsel .
For attending the examination ‘of witnesses before the trial for
each day:
If with counsel....
If without counse
{ From
to.

For attendance at the trial for each day

For attendance at the delivery of judgment, if reserved..
For attendance at the hearing of a reference to the registrnr for
each day:
It with counsel 3 R
* {From

If without counsel............ to.

$ 2.50
10.00




MISCELLANEOUS TARIFFS,

For any other necessary attendance before the judge, or in the
reglstry. or on the marshal, or on the adverse party or soliei-
tor, in the course of the action

Nore,—When more than one document can conwmeml\ be filed,
or one document ean be filed and another be spnken at the
same time, the fee for one attendance only shall be allowed.

For any necessary letter to the adverse party

For serving any notice ......... . .

For extracting and collmmg any office copy obtained from the
regmlry. for every folio "

For correcting the press, for every folio

For attending the taxation of any bill of costs, not exce«-dmg ten
T R ——

For every folio beyond ten

VIII. BY COUNSEL.
Retaining fee

For settling any plendmg, interrogatories, or answers, ete { :0'0'“

For any necessary consultation in the course of the action {:'(:om

For any action Jl :‘oram

For the examination of witnesses before the trial, for each { From
day ....... 1to

For the trial of an uncontested action .
5

For the trial of a contested action, for the first day {:"‘““

For each day after the first . { :‘Ol‘om
N

For attending judgment if reserved i { :'O"""

For the hearing of a reference to the Registrar, for each | From

day Lto
NoTe —\\hen the same prnchtloner ncts as both vounwl and

solieitor he may, for any proceeding in which a counsel’s fee
might be allowed, charge such fee in lieu of a solicitor’s fee.

IX. BY SHORTHAND WRITERS.

For taking down and transcribing the evidence, certifying the
transeript and transmitting the same to the registrar, and
supplying three copies thereof to the registrar, per folio......

If for any reason the evidenee is not required to be transeribed, for
each hour oecupu»d by the examination

Such fee shall in the first instance be paid to the registrar for
the shorthand writer by the party ealling the witness,

If any such fee is not paid by the party liable therefor it may be
paid by any other party to the proceeding, and allowed as a
necessary disbursement in the eause, or the judge may make
such order in respect of such evidence and the disposal of
the action or proceeding as to him seems just.

Nore.—If evidence is taken down by a shorthand writer no fee for
taking down and certifying to such evidence shall be allowed
to the registrar or commissioner.

X. BY WITNESSES.

To witness residing not more than three miles from the place to
which summoned, per day....

50
20

lli

00
10

$ 5.00

5.00
20..00
5.00
10.00

5.00
15.00
10.00
20.00
10.00
15.00
50.00
10.00
25.00

5.00
10.00
10.00
25.00

$1.00
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To witnesses residing over three miles from such place.... 1.28
Barristers and attorneys and solicitors, physicians And lurgson-,
when called upon to give evidence in consequence of any pro-
fessional service rendered by them, or to give opinions, perday 5.00
Lngmesrl llld surveyors, when called upon to give evidence of any
| service rendered by them, or to give evidence
depending upon their skill or judg , per day 5.00
If the witnesses attend in one eause only, they mll be entitled to
the full allowance.
If they attend in more than one cause they will be entitled to a
proportionate part in each cause only.
The travelling expenses of witnesses over ten miles, shall be allowed
according to the sums reasonably and actually paid, but in no
case shall exceed ten cents per mile travelled.

ADMIRALTY RULES.

Since the 10th day of June, 1893, the date at which the Admiralty Rules
came in force in Canada, the following General Order of the 12th day of
December, 1894, has been made by the judge of the Exchequer Court of
Canada and was duly brought into force by publication in the Canada
Gazette, on the fifth day of January, 1895,

The General Order reads as follows, viz.:

IN THE EXCHEQUER COURT OF CANADA.

GENERAL ORDER.

In pursuance of the provisions of The Colonial Courts of Admiralty Act,
1890, and of The Admiralty Aet, 1891 (Canada), it is ordered that the
following additional rules of court for regulating the practice and procedure

(ineluding fees and costs) of the Exchequer Court of Canada in the exercise
of its jurisdietion, powers and authority as a Court of Admiralty, shall be
in force in the said court.

Part 2 of the appendix to the General Rules and Orders relating to
the practice and procedure in admiralty cases in the Exchequer Court of
Canada, is hereby amended by adding thereto the following paragraphs:—

BY THE SURROGATE JUDGES.

Surrogate judges shall be entitled to receive the following fees from
the party making any spplloltlon to them
On administering any oath or 1 = a9 B0
Upon every ex parte applieation.... . R 2.00
Or if engaged more than one hour, per hour * 3.00
Not to exceed in all upon any one application. 7.50
Upon every contested applieation, per hour 4.00
Not to exceed in all upon one e 10.00
Sueh fees shall be allowed by the gi upon the ifi of

the surrogate judge, and may be recoverable by the party

aying them as other taxable costs in the discretion of the

udge, or surrogate judge as the ease may be.

BY CRIER.

For any order employed at the trial of an action under the judge’s
direction, per diem... $1.50
The fee to be paid by the leIntm in the oase and to be allowed by
the registrar as part of the taxable costs.
In'the Exchequer Court costs may be nurdod against the Crown,
subjeet to provisions of the rules, h , that no ti
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shall issue on a judgment or order for payment of money by
the Crown,

Costs of and incident to all proceedings in the Exchequer Court,

shall be in the diseretion of the courtor a judge and shall follow
the event, unless otherwise ordered. The court or a judge may
also direct the payment of a fixed or lump sum in liea of taxed
costs. All costs betweenparty and party shall be taxed pursnant
to the above tariff, and such taxation shall be by the registrar
in person, and shall not be delegated to any other officer of the
court, except in the unavoidable absence of the registrar from
illness, or any other cause, when the taxation shall be before
the officer appointed by the court to perform the registrar’s
duties in his necessaryabsence.

If an order on any petition, reference or proceeding against the

crown on application by or on behalf of the Attorney-General
of Canada is made for security for costs, and the suppliant,
claimant or petitioner, fails to give security to the satisfaction
of the judge, for the payment of costs in the event of the judg-
ment being against such suppliant, claimant, or petitioner, or
of its not exceeding the sum tendered by the Crown, all further
proceedings on such petition, reference or proceeding, shall be
stayed until otherwise ordered.

The Crown cannot be called upon to furnish security for costs,

although it may demand security from the subject.







PART 1IV.
ONTARIO TARIFF A.

TABLE OF COSTS IN THE HIGH COURT OF JUSTICE,
COURT OF APPEAL AND COUNTY COURTS.
GENERAL ALLOWANCE FOR PLAINTIFFS AND DEFENDANTS, AS

WELL BETWEEN SOLICITOR AND CLIENT AS
BETWEEN PARTY AND PARTY,

High Court
and Court
of Appeal. County Court.
1. Instruetions to sue in undefended cases.. 3.00 $2.00
2. In defended cases...... S 4.00 3.00
3. Instructions to defen: 4.00 3.00
4. Instruetions for petition where nowm of sum-
mons issued ................... AR N . 2.00 1.00
WRITS,
5. All writs, except writs of execution, uubpu-uu,
and concurrent and renewed writs......... .$2.00 $1.00
€5 CORMRIIIES WEIL.oceiorrimmsimsrosssmsesmmmassersossrivossemssoy 1.50 75
7. Renewed writ (exeept wrlts of ueeutlon) 1.50 7
8. All writs, except lubp&nu, if over four folios,
lor every folio................ - . .20 20
9. § ad di RICHERMO, 7 ) .50
10. Subpaonn, duces teoum .. PO, v  LeBD 7
11. All subpeenas if over four folios, additional per
folio .......... e SR RS oA A A Y 15 15
12. Notice of writ for service, in lieu of writ out
of jurisdietion and copy ... 1.00 .75
13. Alias and mb-eqnent writs to be allowed as
orlginlll sebihe sy AR 1.00
4. 8 ind of writ of s o .75
15, lunlng any writ of execution................. . 6.00 4.00
Renewal of any writ of execution ; 4.00 2.50

(In both cases, including placing same in | the
sheriff’s hands, &il attendance, indorsements
and letters in connection therewith.)

COPY AND SERVICE OF WRITS OF SUMMONS AND OTHER

PROCESS.
16. F'or copy, inoluding copy of notices required
0 be i ..$ 1.00 $ .75
ll over four lullou, for every additional folio.. .10 .10

. Bervice of each copy of writ, if not done by

the sheriff or an officer employed by him, when

taxable to solicitor on sheriff’s default ... 1.00 .50
©0osT8—25
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High Court
and Court

of Appeal. County Court.

18, If served at a distance of over two miles from
the nearest plnce of business or office of the
solicitor serving same, for each mile, beyond
such two miles...

10, For service of writ “out of Jurildietlon
(Sueh allowance as the taxing officer shall
see fit.)

(Such allowance as the taxing officer or C.C.
judge shall see fit.)

138 .10

INSTRUCTIONS AFTER COMMENCEMENT OF ACTION.

20, To counsel in special matters .. .. $ 1.00 $ .50
To eounsel in common matters .60 28
. For special affidavits when allowed by the
taxing officer (or county court elerk in C.C.
cases)... D PR TR T OT PR 1. J 50
23, For speeul “affidavit on producnon when
allowed by the tnmg officer... 2.00 1.00
24, For pleadings in action and ‘reasons for and
against appeal... 1.50 1.00
25. For counter- clnmr. ‘when such claim could not
prior to the Ont. Jud. Aet, 1881, have fonncd
the subject of a set-off 2.00 1.00
26. For reply to such counter-claim 2.00 1.00
27. To amend any pleadings when the amen ment
is proper... " - 2.00 1.00
28, For confession of defence under Rule 2 2.00 1.00
20, For special case in course of action e 2.00 1.00
30, For special case, when no writ issued, or
pleadings had, and no instructions to sue
allowed ... PN et o TS 3.00 2.00
31. To add parties by order of court or judge 2.00 1.00
32, For brief .. . 2.00 .50
33, For uddmx pnrues in eonsequeuce of mnrrmge,
death, assignment, ete i A A i 1.00 .50
34. For issue of fact, by consent or Judga s order. 2.00 1.00
5. To defend added pnties after death of original
party 2.00 1.00
36. For confuulon of acnon in e]eetmenl n to the
WHOIS OF 18 PO ccss vcoisimmusnerbrsetissssons " .. 1.00 .50
47. To strike or reduce speecial jury - 2.00 1.00
38. For such other important step or pmeodmg in
the suit as the tuing officer is satisfied
warrants such a charge.... e 2.00 1.00

DRAWING PLEADINGS, ETC.

39. Statement of elaim ... .$ 2.00 $1.00
40, 1f above ten folios, for every folio above ten,

in addition .......... .20 15
41, Statement of defence, if five lohou or u .. 2,00 1.00
42, Counter-claim, if five folios or under... 2.00 1.00
43. Statement of defence or counter-elaim, if nhove
five folios....
.20 .20

For every folio in addition..



. Notiee of confession of action in

ii. Notiee in lien of statement of elaim

ONTARIO TARIFF A,

. Reply and other pleadings for or on behalf of

plaintiff or defendant

5. If above five folios, for each o additional Tolio.
. Petition, per folio..
. Isgue for trial of facts by agrensmaul or order,

for every folio.......

. In special or contested actions or matters on

the higher scale, to be increased to such sum
as the taxing ofﬂcer in Toronto may think fit.

. Special ease, per folio...
. Drawing mterrognwrlea or answers for nuy

purposes required by law, per folio

. Drawing reasons for or agmnst nppenl five

folios or under
For each folio above five

. The above charges do not inelude engrossing

or copies to file or serve.

53. Taking cognovit and entering judgment thereon

when there has been no previous proceeding
and the true debt does not exceed $200

A l'or same services when the true debt exceeds

$204

anmg nnd enxronumg mgnmll nnd uuend-
ing execution when there have been prevnous
proceedings

56. Preparing bond to uecure costn, “bond on nny

nppell to secure costs or damages or any re-
cognizance (to inelude drnwmu affidavits and
all attendances in connection with the prepara-
tion thereof) . .

COPIES,

. Of pleadings, brief and other documents, when

no other provision is made, and copies properly
allowable..

o -3
38, Certified eopy ol plemhnxu or ls»ua for use of

judge .......

. For every folio above ﬂneen per folio.........
. Of special and eommon ordera per folio.......
. Of depositions properly taken for use in court

or chambers —in the discretion of the taxing
officer, not exceeding the amount pnynhle toa
special examiner for copies e

High Court
and Court
of Appeal. County Court.

20

2

00
20

8.00

12.00

2.00

5.00

10

1.50
.10
.10

NOTICES, INCLUDING ONE COPY.

). Notiee in action for recovery of land, to defend

for part of premises; not to be allowed when
defence limited by appearance

. Notiee of plaintiff’s or defendant’s title in

netion for recovery of land...
Notice of admission of nght and denial of
ouster by joint tenant

recovery of land as to whole or part..

1.00
15
.20

20

.20

20

1.00
15

10.00

3.00

7
10
10




PRINCIPLES OF THE LAW OF COSTS.

High Court
and Court
of Appeal. County Court.

. Notice to produce and admit, each ... .50 .26

. Notice by defendant to thnrd party under Rule
209 (not,to include copy of statement of elaim) 1. .50

. In any case where any of the above exceed
two folios, for every additional folio. S .20
For every lddmonul folio ..

For every additional copy, por Tfolio

. Particulars of claim, demand, set-off or
counter-claim, five folios or under
If exceeding ﬂve folios, per folio

. Notice of motion in court or chambers, dr:w-
ing and copy to serve, per folio.

. Notice of appearance when entered after time
limited by writ, and notice given forthwith but
not otherwise

. Notice of entry of appearance in action for
recovery of land by person not named in the
writ

. Notice to sheriff to diaoharge prisoner out of
custod

. Notice of discontinuance..

. Notice of disputingamount ol claim.

. Notice of trial or

d of id of plaintiff

. Demand of names of partners

. Notice of setti down on moti
or on further directi

. Notice of tunion or nppolntmsnt to tax

. Notice of filing affidavits, when required (only
one notice to be allowed for a set of affidavits
filed or which ought to be filed together)...

. All common notices, demands or lppolntmemu
not specified
Every aditional copy, per folio...

. (In no ease less than fifty cents to be taxed for
notice, demand or appointment and one ecopy).
(Where necessary to be served and served on
more than one party, the extra services to be

allowed.)
PERUSALS,

. Of each of the pleadings as defined by the
Judicature Act, 1895, ineluding reasons for
and against the appeal

. Of special case by the solicitor of any party,
except the one by whom it is prepared, when
the case is submitted in the eourse of the cause..

. And in special or d acti or
or of inti ies, and eross-int:
on commission, such sum as the tuing officer
in Toronto thinks fit

. Of affidavits and exhibits of a party adverse in
interest, filed or produced on any applieation,
where perusal is necessary, if twenty folios or
under
On the higher seale, per folio, overtwenty folios
(Not in any case to exceed the sum of $5.00.)

220k




ONTARIO TARIFF A,

ATTENDANCES.

90. N G s

ineluding making admission, altogether

To be inereased by taxing officer or County
Court clerk, incases of a sprcmlly difficult and
important nature, to

91, Attending on return of mouuu. in Chambers
To be inereased in the discretion of the taxing
officer, or in County Court cases of the judge to

92, On consultation, or conference, with counsel,
in special difficult and important matters, in
the diseretion of the taxing officer in Toronto,
or in County Court cases of the County Court
clerk to T A NRs WD
To be inereased in the discretion of the uxmg
officer, as between solicitor and elient, to such
sum as he shall see fit, or in County Court
cases in the discretion of the County Court
judge, to not exceeding
No special nusndance to be allowed to a
solicitor on proceedings on which he also
appears as counsel.

93. Solicitor attending court on trial of cause, when
not himself counsel, or partner of counsel
And in special, difficult and important cases,
each hour necessarily present at trial
In no case to exceed per day (provided the
attendance of suchsolicitor, and the length of
time of such attendance, be duly entered at the
time in the book of the registrar, deputy clerk
of the Crown, eclerk of assize, C. C. clerk, or
other officer of the court present at the time,
or proved by affidavit)

94. To hear judgment when not glv»n on close of
argument

95. To hear Judpzment ‘when cause on list for Judg
ment, but judgment not given

96. On taxation of costs ;

97. On taxatian of costs, per hour ...

98. On revision, per hour, when attendance re-
quired by taxing officer, or revision had on
SINDIE oo s o samiasias o ssmantabtas P e b AL s bS04

99. On revision by coumv court Judge on nppell

100. To obtain or give undertaking to appear,
when service accepted by a solicitor

101. Attendance to file, or serve........

102, Attendance on wnrraut, or appointment, of
master, registrar, examiner, referee, or
county court clerk, per hour...

To be inereased in the diseretion of the tax-
ing officer in Toronto, or, in C.C. cases, of the
C.C. judge to not exceeding, per hour......... =

103. Attendance on master or registrar (or county

court elerk) in special matters, per hour

High Court
and Court
of Appeal. County Court.
@ q on the service
of & nome to produce or admit, or an inspec-
tion of documents when ploduced under order

$1.00

2.00
1.00

2.00

00

2.00
2.00
1.00

o

.00
00

-

.50
50

250

1.00
.60




PRINCIPLES OF THE LAW OF COSTS.

High Court
and Court
of Appeal. County Court.

. Attending to search bond... o 25
. Attending to search and peruumg bond .. ! .50
. Every other necessary attendance J .25
. On important pojnts and matters, requiring

the attendance of counsel, and when counsel

attends, before a master, examiner, referee,

registrar, inspector of titles, or county clerk,

a counsel fee may be allowed by a taxing

officer in Toronto (or the judge in county

court cases) in lieu of fees for attendance ;

such counsel fee in county court eases not to

exceed $5.00.

BRIEFS,

. For drawing briefs, five folios or under.......... $2. $1.00
. For drawing briefs, for each folio above five . .10
. For drawing brief, per folio, for original and

necessary matter . : .20
. Copy of documents, gs, per

PO 10
. Copy of brief for laeond counsgel, when fee
taxed to him, per folio .. SRR

COURT FEES.

. Fees after statement of ¢laim, or where state-
ment dispensed with, after filing writ, on
defence, joinder of issue, trial or argument
before courts, or any other step in the cause,
and on judgments other than precipe judg-
ments in mortgage cases. No two fees to be
allowed to either party when such proceed-
ings are taken or had between the first day of
any sittings of the courts (as formerly fixed
by Rule 216 of the Con. Rules of 1888, or
fixed by R.8.0, 1887, ch. 47, see. 12, as the
case may be) and the first day of the follow-
ing sittings so fixed

. Fee on certified ecopy of pleadings for judge ...

. Fee on every order or judgment to the party
obtaining the same . i

. Fee on precipe Judgment in mortgage cases.. 4.

AFFIDAVITS.

. Drawing affidavits, per folio .. v

. Engrossing same to have sworn, per folio......

. Copies of affidavits, per folio, when neeessary..

. Common affidavits of urvloe, ineluding ser-
viee by post when necessary, or of payment
of mileage and of non-appearance, includmg
copy, oath, and attendance to swear..

+ The solicitor for preparing each exhibit...




124,

126,

128,

120,

130,
131,

SALES BY MASTERS OR AUCTIONEER;

ONTARIO TARIFF A,

DEFENDANTS,

. Appearance including attending to enter

For each additional defendant

. For limiting defence in action for re(-mely of
land in appearance, besides above allowance
for appearance ; not to be allowed when

notice of limiting defence served

High Court
and Court
of Appeal. County Court.

$1.00

.00

JUDGMENTS OF ORDERS.

Drawing minutes of judgments, or order, per
folio, when prepared by solicitor, under diree-
tion of officer settling the same (or in C, (
cases of the C, C, judge) s

Judgment for non-appearance on specially
indorsed writs, and in action for recovery of
land

For every hour’s ul(nndnn(w before proper
officer on settling or passing minutes

To be inereased in the diseretion of the
officer in special and difficult cases, when the
solicitor attends personally, to a sum not
exceeding altogether

LETTERS,

Letter to each defendant before suit, only
one letter to be allowed to any defendants
who are in partnership and when subject of
suit relates to the transactions of their
partnership

Common letters, including necessary agency
letters

With powm‘l the mxmg officer (orin C. C,
eases the C. C. clerk), as between solicitor
and client, to increase the fee for special and
important letters to an amount not exceeding.
Postages—the amount actually disbursed.
For correspondence during the progress of
an appeal to the Court of Appeal a reason-
able sum, in the diseretion of the taxing
officer, may be allowed, not exceeding

$1.00

00

00

5.00

$ .50

.50

2.00

5.00

TIVES IN PARTITION SUITS.

132, Drawing advertisements for the sale of real

or personal estate, under the direction of the
court, including all copies, except for printing.. $2.00
And lor each folio over five, per folio .20
(To be increased in the diseretion of the master

or in eounty eourt cases, the county court judge,

to a sum not exceeding ten dollars, when
special information has been procured for the
purpose of sale - e

3. Copies for printing, per folio

$ .60
10

.00

50

50

1.00

OR REAL REPRESENTA-

$1.00
15

10




PRINCIPLES OF THE LAW OF COSTS.

High Court
Court
of Appeal. County Court.

134. Each t on printer .50 .25
135. Attending nnd making arrlngementu with

auctioneer... iy 1.00 .50
136. i SR, | .50
137. eld where

solicitor resides .......... 5.00 3.00
138, If solieitor is engtgod for more than three

hours, for every hour beyond that time 1.00 75
139. Fee on condueting the same elsewhere, besides

all necessary travelling and hotel expenses,

when solicitor attends with the approval of

the master (or real representative) previously

given 10.00

If the sale occupies more than onedn\ the mas-

ter may allow him, in addition to his trnvellmg

expenses, per diem a sum not exceeding

twenty dollars,

The master may alsoallow to one other party to

the suit his fees and expenses for attending

sale, if, in his opinion, it is necessary and

proper that he should attend.

i MISCELLANEOUS,

. Statement of issues in master’s office, when
required by the master .
In special matters to be inereased in the
diseretion of the taxing officer in Toronto.

. For each folio over ten .........

2, When it has been untlshctonly proved that
proceedings have been taken by solicitors out
of court to expedite proceedings, save costs,
or ecompromise actions, an allowance is to be
made therefor in the diseretion of the taxing
officer in Toronto (or judge of the county
court in ecounty eourt cases).

3. Drawing bill of costs as between party and
party for taxation (ineluding engrossing and
copy for taxing officer or county court elerk),
rer folio... o

opy per folio, to serve
. For maps and plnns necessary for and used at
the trial, a reasonable sum in the diseretion
of the tnxmg officer (Con. Rule 1213,) .

5, Fee on motion of ecourse, or on mohon in
matters not special

7. On special ex parte motion or lppllcnlon to
the court (only one counsel fee to be taxed)..
To be inereased in the diseretion of the taxing
officer in Toronto (or judge of County Court
in County Court eases, who shall mark amount
to be taxed on order of court, if any, before
taxation), to... "
Fee on nrgument on aupporling or oppouing
applieation to the court, or argument in the
High Court of special ease, or appeal...............




ONTARIO TARIFF A,

High Court
and Court
of Appeal. County Court,
In High Court and Court of Appeal to be
increased in the discretion of the taxing
officer in Toronto, but no more than two
counsel fees to be allowed in any case.
In County Court to be increased in the dis-
eretion of the judge to 10.00
149. On argument of appeal in the Court of Appeul
in the discretion of taxing officer at Toronto,
but no more than two counsel fees to be
allowed in any case. (Rules, 1 Jan. 1896,
1504, amended).
150. On argunment in County Court appeals in the
diseretion of the taxing officer at Toronto,
not exceeding $25. (Rules, 1 Jan. 1896, 1504).

rt.

151, On consultations 5.00 2.00
152, Fee with brief, on assessment 10.00 6.00
153. Fee with brief at trial . 10.00 10.00

In High Court cases to be inereased by the
taxing officer in his diseretion to a sum not
exceeding $40 to a sehior counsel, and $20 to
a junior counsel, in actions of a special and
important nature. Provided that the taxing
officer in Toronto shall have power to tax
increased fees, but more than one counsel fee
shall not be allowed in any case not of a
special and important nature ; not morethantwo
in any case, Provided that if an application
to increase fees he made in the first instance
to the local taxing officer and a fiat granted no
applieation shall thereafter be made to the
taxing officer at Toronto.
In County Court cases to be inereased by the
judge in actions of a special or important
nature falling within the inereased jurisdiction
conferred by 59 Viet., e. 19, upon County
Courts (on notice to the opposite party) to a
sum not exceeding " 50.00
In County Court cases to be incrensed h\ ‘the
judge in actions of a special or important
nature not falling within the inereased juris-
dietion aforesaid (on notice to the opposite
party) to a sum not exceeding. 25.00
Hn County Court cases no charge to be made
by either party in connection with such
application.)
154, On argument or examination in Chambers in
cases proper for the attendance of counsel and
where counsels attend..
To be inereased in the discretion of the taxing
officer in cases in the High Court or Court of
Appeal to a sum not exceeding.......... 5.00
To be inereased in the discretion of the Jlldge
in County Court cases to a sum not exceeding 5.00
Subjeet to further increase in the discretion
of the taxing officer at Toronto.
Provided that the Master in Chambers may in
cases before him recommend a fee.




PRINCIPLES OF THE LAW OF COSTS,

High Court
and Court
of Appeal. County Court.
155. On attendance on reference to Master, County
Court clerk, referee, when counsel necessary.. 5.00 3.00
To be increased in special and important
matters requiring the attendance of counsel,
in the discretion of the taxing officer in
Toronto, or the County Court elerk in County
Court cases, not exceeding ...
156, Fee on drnwing and settllng nllegutionl in
preecipe for revivor, in special cases, proper
for opinion of counsel :
To be inereased in the diseretion of tnmg
officer, or County Court clerk in County Court
cases, to an a t not
. On semmg pleadings, interrogatories, specml
cases, issnes or petitions, and advising on
evidence in contested cases, in the diseretion
of the taxing officer, or County Court clerk in
County Court eases, not exceeding ... 5.00
158, On senlmg the appeal case and reasons for or
against appeal .. 5.00
To be increased in the diseretion of the tnmg
officer at Toronto in special and important
matters to a sum not exceeding............ccccccenne 20.00

GENERAL.

. Where any fee is subject to be increased, in
the diseretion of the taxing officer in Toronto,
either party to the taxation may, during its
progress, require that such item shall be
referred by the local taxing officer to the taxing
officer in Toronto, whose decison shall be final
as to that item, but this shall not prevent an
appeal from such taxation.

. The necessary letters and attendaneces ineurred
in obtaining the decision of the taxing officer
in Toronto, in any matters which are in his
diseretion shall be allowed as part of the
costs of the cause.

. The taxing officer in Toronto may apply to
a judge, or the courts, on the taxation of any
item which is in his discretion or is referred
to him,

. No applieation shall be allowed by either soli-

citor or counsel to a judge or the court in
reference to any item which is in the diseretion
of the taxing officer in Toronto, but this shall
not prevent an appeal from a taxing officer,

3. On arbitrations, counsel fees may be allowed
and taxed on the same scale and eonditions, so
far as possible, as those hereinbefore preseribed
for counsel fees at trials.

. On appeals to the Court of Appeal and in
County (E,:urt appeals, where the fees are not

s
PO e b b

‘above provided for, the same fees and allow-




ONTARIO TARIFF 1.
ances shall be taxed as are allowed for similar
services in the High Court or County Court as
the case may be.

165. In taxing costs between solicitor and eclient
the taxing officer or County Court Cler
County Court eases, may allow for
rendered not provided for by this tariff,
reasonable compensation as far as practicable
analogous to its provisions,

166. Where a taxation is between solicitor and
elient on a reference made under the Act
respecting Solicitors (R.8.0. 1887, ¢. 147)
and Rules 1184 to 1188, the officer to whom the
matter is referred may exereise all the powers
of the taxing officer at Toronto in respect to
inereasing allowances made by this tariff.

ONTARIO TARIFF B,
TARIFF OF DISBURSEMENTS,

Except where otherwise expressly provided by statute or rule of court,
the following fees and allowances shall be taken and received by the officers
and persons hérein mentioned in eivil actions in the High Conrt and Court
of Appeal and in the -County Courts in lien of all fees payable to those
officers and persons under the tariffs heretofore in force in the said courts.

FEES TO BE PAYABLE IN STAMPS OR OTHERWISE TO OFFICERS
OF THE COURTS.

(Inelusive of all fees expressly imposed by statute.)
REGISTRAR OF COURT OF APPEAL.

High Court

and Court

of Appeal. County Court.

. Setting down for argument $4.00

2, On every judgment or order of the court passed
and entered 2.00

. Certifieate on discharging appeal........... 90

. On every order in ehambers.. .60

. For other services the like charges as are pay -
able in the High Court for similar services.

o e 80

MASTER IN ORDINARY, LOCAL MASTERS, AND OFFICIALS AND
SPECIAL REFEREES.

6. Filing and entering judgment or order in
master’s book $ .20

....... 10
7. Every warrant or appointment 3 50 10
8. Administering oath or taking affirmation 20 20
9. Marking every exhibit... 20 10

10. Drawing depositions (m mfnney matters onlv).

reports, or orders, per folio, to include time
occupied -y .20 20

11. Fair eopy, per folio (wlwn necensm\') .10 10

9

2. Copies of evidence supplied to parties or for
the use of the judges—such sums as may be
authorized under any order in council.
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High Court
and Court 4
of Appeal. County Court.
13. Copies of evidence not provided for by any
such order in council, and copies of papers
given out when ired, per folio .10 .10
14, Every attenddance upon any proceeding or

enlargement thereof or selling property .50 50
15. For each additional hour .50 50
16. Fee on report signed (only one to be allowed
in each action or matter on first report).... 2.00 Nil.
17. Every certificate, if not longer than two tohou .50 .20 3
18. For eaeh folio over two... 20 Nil.
19. Filing each paper or sublaque .10 .10
20. Taxing costs, per hour .. 1.00 3
21. Taxing costs, ineluding nttendnnce .80 n

22, Making up and forwarding depositions, bills

of costs and proceedings in master's office........ .50 .10 4]
23. Every special attendance out of office within .

two miles, per hour occupied by reference or

BRID . cisiaripussasssiissisianmiesen 2.00 .50
24. Every additional mile above two for trnvelliug

expenses.. . .20 .10 49
25. Every order in chambers . .50 .20 -
26, Searching files in office..... .10 43
27. Do. on higher scale same allowance as to 44

deputy registrar. 45

CLERK OF THE PROCESS, CLERK OF THE CROWN AND PLEAS,
REGISTRARS, LOCAL REGISTRARS, DEPUTY REGISTRARS,

DEPUTY CLERKS OF THE CROWN, CLERK IN 46

CHAMBERS, ACCOUNTANT AND TAXING

OFFICERS IN THE HIGH COURT, AND o
THE CLERKS OF THE COUNTY 48,
COURTS.
v 49,
BB BYDEY W cissicsis it B DA $ .50 $ .50
20, Every concurrent, alias, pluries or renewed
i .50 -40 50,
51,
ApDITIONAL ON EVERY WRIT BY STATUTE. A
30. Every appearance entered and filing memo- 59
randum .20 15 -
31. Every appearance, each dant after the
B i camiiniinainm i .10 .10 53
32, Filing every affidavit, writ or other proceedmg .10 .10 i
33. Amending every writ or other proceeding ........ .30 .25
34, Upon payment of money into court where the 54
nmount{ s upwards of $10 ... .. .30 .30 ,‘5
No sum to be payable in re!peot of plyments 56,
into court upon mortgages or securities held ’
g by the accountant (Rule 18, Feb., 1892, 1271).
i 35. Upon payment of money out of court where
# the amount is upwards of $10 (Rules of 18
i FUDL, TO0R, ARTL) ... ccsicvcnssiissiviriaassszssmpissimmimns .30 .30 57,

{ 36. Pnllng and certifying record (payable in eash
T to deputy elerks of the erown, local registrars
and deputy registrars not paid by salary).........

1.00 .50

o
5
Sk T -




urt.

AS,

37,

. Betting down a cause for any other p! pou
. SBubpeena, including filing preecipe.

. Every certificate for registration ...

. Every ordir

. Every chamber order
51. Every interlocutory judgment or ]udgment bv

. Every final judgment other

. Entering order when necessary, per foli
. Taking account on preeipe judgment ...
. Exemplification or office or other copy of

ONTARIO TARIFF B,

Entering action for trial or assessment (inelud-

ing High Court cases entered for trial ot

County Court)

(The foregoing fee of $2, pnynble by ltnuw,
to be payable in cash, to deputy clerks of
the Crown, local regiutnrs and deputy
registrars not paid by salary).

Additional fee in High Court cases payable by
statute for the shorthand reporter’s fund,
payable in cash... -

Additional fee by -tututo in Jury cnses...

. On setting down on the plper for argument

every -peohl case . P
1 fee payabl by stutute

Additional fee by statute...

. Every reference, inquiry, examinal ion, or o hor

special matter for every meeting notexeeeding
one hour, not including the settlement of
minutes of a judgment nor the allowance or
disallowance of a bond...

. Every reference, mqmry, exnmmntlon ‘orother

special matter for every additional hour or less

. Fee on report made on such reference, ete........
. Attending on opening commission.. 3
. Every certificate made ov:dem-e by lnw, or

H 1

q! d by the p b ludi nny neces-

sary search ..
Additional fee where seal is reqmred

Additional fee for seal of court or office.........

. Entering certificate of title or conveymu e,

per folio ..

Additional fee by statute .

. Every special order not exceedmg six lolms.

per folio.... S
Additional fee by statute.

default
Additional fee by statute.

by default....
Additional fee by statute .

. Taxing bill of costs, and givlng allocatur or

certificate .........
Additional fee by statute .

papers or proceedings required to be given out,
per folio, besides certificate and seal when
required........
Additional fee hy ‘statute for seal of court

. Examining and anthenticating papers when

copy prepared by solicitor—every three folios

. Every search, if within one year..............

59. Every search of over one year and within two

2.00

.10
.60

.05
.10

.50

.50

.80

.10
.50

.10

.05
10

397
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years......
50, Every 8¢ :rch it over two yem, or a gonenl
search.
51. Every af y
them ..........
Every allowance and )nutiﬂcntion of bail
i3. Taking recognizance of bail
4. Entering satisfaction on record, and ﬂling
satisfaction piece, including any necessary

5. Every commission for the examination of
witnesses 1.
. Making up {orwsrding plperu, including
bills of costs
37. Every commission for taking bail and afdavit
(to be on parchment) ......... . .
8. Entering exoneretur on bail’ plece .80
. Making up records of convietion or of acqumsl
per folio... .10
70. Entering and docketmg Judgment .50
. For making the entry required in cognovit book .50

CLERKS OF THE COUNTY COURTS (ADDITIONAL).

2. Every judgmentpronounced, jury discharged,
record withdrawn, or order or reference at the
o I— $ .50
. Drawing appomtmeuu made by ‘the 1udge 26
. Every appointment for taxation of costs or
otherwise, made by County Court elerk........... 10
. For every jury sworn A 1.00
. Every enl ation to the ;udge
in ch-mbers, moludmg search, if marked by
the elerk .. ” 13

DEPUTY REGISTRARS NOT PAID BY SALARY.

(Additional only so long as the present officers retain office and are not
paid by salary).
. Marking every exhibit produced on the exam-
ination of witnesses.. . 8.2
A iwennng each wn.neu

I‘D'

s on “of , P
duced with affidavits on production, per "hour..
SPECIAL EXAMINER.

. Every appointment....
. Administering oath o
2. \lnhng .every exhibit...
. Taking d iti per hour.
. Faireopy (orsolieitor, per folio (when nquirod)
. Every attendance out of office when within two
miles < 2.
. Every attendance over two miles out of office,
extra per mile .
7. Every certificate . Soriankian
. Makingup and forw: g , depositions,
+ ete., ineluding filing preeipe....
. For every attendance upon an uppolntmont
when solieitor or witnesses do not attend and
examiner not previously notified........................




not

90,

91.
02.
3.

08.
99.
100,

101,

102,
103.
104,
105.

106.

107.
108,

109.

110,

11

18,
113,

114,
115,
116.

ONTARIO TARIFF B.

REFEREE OR TITLES,
Every warrant or appointment in contested
cases 3 .
Admin ing oath or taking affirmation
Marking every exhibit
Drawing depositions, reports or orders, adver-
tisements and notices, per folio.

. Copy of papers given out when required, per

folio

5. Every attendance upon a reference in a con-

tested case............

5. For each additional hour after the first *
. Every certificate not being the certificate of

title "
Filing each paper - =
Taxing costs, including ntlendmwe

Making up and forwarding papers to the
inspector of titles

Every special attendance out or nﬂlce within
two miles

Every additional mile above two

Reading affidavit, per folio

Matter added, per folio

Searching ﬂles in office

Every deed in the chain of title other than
satisfied mortgages..

Where title is claimed by possession only
Drawing and engrossing certificate of title,
or conveyance in duplieate

All necessary sums paid for postage or trans-
mission of papers.

INSPECTOR OF TITLES.

On entering petition, for all correspondence,
examination of the title, drawing and en-
grossing certificate or conveyance, and every
other matter or thing done under the p«mlon
(Con. Rule 1036)..

REAL REPRESENTATIVE.

. The real representative acting under the Act

respecting the partition and sale of real
estate (R.8.0, 1887, ¢. 104) shall, in the case
of proceedings being instituted in the high
court or a county court, be entitled to demand
and receive for all services performed by him
under the said Act, the same fees as nearly as
may be as are allowed to local masters or
special examiners for similar services.

CRIER.
Calling each case, with or without a jury......
Swearing each witness or constable
COMMISSIONERS.

For taking every affidavit...
For taking every recogmznnce of bu
For marking every exhibit

30
20
10

20
10

1.0
1.00

50
10
1.00

30

1.00
20
02
20

.20

50
4.00

4.00

8.00

.60
.15

.20
50
10

.20

.50
.10

399




400 PRINCIPLES OF THE LAW OF COSTS.

ALLOWANCE TO WITNESSES.

117, To witnesses residing within three miles of
: the court house, per diem ..
118, To witnesses residing over three miles from
the court house .. 1.26 1.26
119, Barristers and lohelton. phyalchnl and sur-
4 geons, other than parties to the cause, when
i ealled upon to give evidence in consequence
of any professional service rendered by them,
or to give professional opinion, per diem...... 4.00 4.00
120. Engineers, surveyors and architects, other
than parties to the cause, when called upon
to give evidence of any professional service

$1.00 $1.00

rendered by them, or to give evidence de- v
pending upon their skill or judgment, per
[T —— 4.00 4.00

: 121. 1f witnesses attend in one case only they ‘will
‘ be entitled to the full allowance. If they
attend in more than one case they will be
ontlitled to a proportionate part in each cause

only.

122. The travelling expenses of witnesses over
three miles shall be allowed, according to
the sums reasonable and actually paid, but
in no case shall exceed twenty cents per mile
one way.

N.B.—In all applications and pr be-
fore the county ecourt judges, not rehtmg to
suits instituted in any ecourt of eivil jurisdie-
tion, there shall be payable to the clerks of
g the couunty courts the same fees as in this
table, so far as the same are dpplicable.

ONTARIO, TARIFF C. FEES OF SHERIFFS AND
CORONERS, IN CIVIL MATTERS.

FEES PAYABLE TO SHERIFFS AND CORONERS, !

GENERAL MATTERS.
1 Higher Scale, I
] High Court  County 1
and Court  Courts. It

of Appeal.
. Receiving, filing, entering and indorsing all 19

writs, pleadings, rules, notices, orother papers,

i each ..
5} 2. Return of all’ proeel and wnu oxcopt ‘sub-

-

“other

apers
very search not being by a party to s lule 21,
s solicitor.... .30 -30
. Certificateof result of such search when roqulrod 23,
(a search for a writ against lands of a party 23,
shall inelude sales under writ against same
. party, and for the then last six months)........... .75 .75
6. Where a certificate respecting executions,
against lands is required, the sheriff, if so re-

@ e W




x

. Every jury sworn or cause tried before a judge 1.00
. Every letter written (including copy) required

ONTARIO TARIFF C.,

401

Higher Scale,

High Court
and Court
of Appeal.

quested, is to inelude in one certificate any
number of names in respect of which the cer-
tificate may be required, in the same matter
or investigation, but shall be entitled to the
same fees as if one certificate were given for
each name, provided that no greater than four
dollars, shall be charged or collected in respect
of such certificate. (50 Viet,, see. 5.)

. Every warrant to execute any process, mesne

or final, directed to the sheriff, when given to
a bailiff

75

by party or his solicitor respeeting writs of

process, when postage prepaid 50
. Drawing every affidavit when necessary uud
prepared by sheriff i .25

SERVICE OF PROCESS AND PAPERS,

. Service of non-bailable process, each defendant

(no fee for affidavit of service in such cases to
be allowed, unless service made or recognized
by sheriff) on County Court seale, including
affidavit of service

ek 50
12, Serving subpeenas, ordern, non(-an, or other
papers (besides mileage) - 75
13. For each additional party served... 50
14, Actual and necessary mlleau« frmn thn- ecourt
house to the place where service of any process,
paper or proceeding is made, per mile . 13
ARREST AND ATTACHMENT.
15. Arrest when amount does not exceed $200 $2.00
Arrest when amount does not exceed $400.. 4.00
Arrest when amount over $400 NI
16. Bail bond or bond to the limits.......... q 2.00
1% Aunlgnment of the same DI
18, Mileage going to arrest when mnde per mile 13
Mileage conveying party arrested from plnce of
arrest to the gaol per mile ... 13
19. Bringing up prisoner on attachment or hnbens
corpus, besides travel at 20e. per mile.......... 1.50
20. Certificate of surrender by sureties under Rule
RS 1.00
ABSCONDING DEBTORS.
21, Beizing estate and effects on attachment ngnmut
an absconding debtor $3.00
22, Valuators, each.. 1.00
23.

Removing or ntnining pro;rertv, reasonable and
necessary disbursements and allowances to be
made by the taxing officer, or in the County
Court by order of the court or judge.

©0sTS—26

County
Courts,

50
80

30

$1.00

50

$2.00
4.00

1.00
0

13

1.00

00

#1.50
.00

—
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24,

39.

40,

)

42,

43,
44,

45
46,

. Delivering goodl to '.he party obtmulng

20, On replevin bond

. Returning panel of special Jurors,v,‘, "

PRINCIPLES OF THE LAW OF COSTS.

ng‘her Secale,

Drawing bond to secure goods taken under an
attachment ugnlnnt an abscondmg doblor, if
prepared by sheriff....

REPLEVIN.

5. Precept or warrant to bailiff in replevin..........
. Drawing notice for service on defendant in

replevin

order of replevin.............ccc.....
. For writ de retorno habendo..

. Assignment.... .
. All necessary ‘disbur ts lor!he i
care and removal of property taken in replevm

JURIES.
Notice of appointment for ballot of jury.......

. Notice to elerk of peace of such nppomtment
. Fee on balloting special jury
5. Fee on striking special jury

. Serving each special juror (i)esndes milesgo
at 13 eents per mile) e

heepmg and cheekinx pay list of specml
jurors’ attendance in each ease..............

SALES, POUNDAGE, ETC.

Poundage on executions and on attachments
in the nature of exeeutions, where the sum
made does not exceed $1,000 (in the C. C. on
the sum made)..... ......covcveciinnnnne

Where the sum is over tl 000 and under
#4,000 upon the excess over !l 000 (in addi-
tion to the poundage allowed up to $1,000)...

. Where the sum is $4,000 and over, upon the

excess over $4,000 (in addition to the pound-
age allowed up to $4,000) ..
(Exelusive of mllem for gnmg to seize and
sell and of all disbursements necessarily in-
curred in the eare and removnl of property )
Schedule taken .on t or
other p “ luding eopy to d
not exceeding ﬂva folios ..
Each folio above five..
Drawing advertisements when reqmred by law
to be published in the official Gazette or other
newspaper, or to be posted up in a court
house, or other place, and transmitting same,
in each suit

. Every necessary notice of sale of goods (uot

more than three) in each suit .
‘Every notice of postponement of nle, in each
suit

-
2 o

— e

o

-
o

61,

62,
63,




62,
63.
64,

65,

66.

. Schedule of goods taken in exé.n.:ulioxim(‘in-

0. Each folio above five .10
. Removing or retaining property, reasonable

. Viewing lands, and instructing surveyors under
. Giving possession, exclusive of mileage and

. All necessary disbursements to surveyors and

7. For travelling expenses to the sheriff, shewers

reasonable
58. Fee to the sheriff, \\hen the distance does not
exceed five miles from his office $ 2.00
. When such distance exceeds five miles. 3.00

. In case he is necessarily absent more than one

. Fee to each of the shewers—the same as to the

ONTARIO TARIFF C, 403

Higher Scale,
High Court County
and Court Court.

of Appeal.
. The sum actually disbursed for advertise-

ments required by law to be inserted in the
official Gazette or other newspaper,

SEQUESTRATION,

. Upon seizure of estate and effects under writ

of sequestration " $4.00 $1.00
cluding eopy for defendant) if not exceeding
five folios 1.00 +50
10
and necessary disbursements and allowances

to be made by the taxing officer or by order of
the eourt or judge.

2. (Poundage upon sequestration followed by sale

and collection—as on other executions.)

WRIT OF POSSESSION.

53. Executing writ of possession and serving and

executing writ of restitution besides mileage. $ 6.00 $2.00

HAB. FAC. SEISIN.

Hab. Fae. Seisin, exclusive of mileage, perday$ 5.00
assistance 5.00

others for surveying the lands and giving pos-
session, to be allowed to the sheriff.

ON A VIEW BY A JURY.

and jurymen — Expenses actually paid, if

day—then for each day after the first, a further
fee of .. 3.00

sheriff, calenlating, ete.
Fee to each ecommon juryman, per diem......... 1.00
Fee to each special juryman, per diem . 2.00
Allowance for refreshment to the nherlﬂ
shewers and jurymen, common or spw-ml each,

per diem 1.00
To the sheriff for uummonmg ‘each ;urymnn
whose residence is not more than five miles
distant from the sheriff’s office ... .40
And for each whose residence exceeds five
miles from sheriff’s office...............

.60




404 PRINCIPLES OF THE LAW OF COSTS.

WRIT OF INQUIRY, ESCHEAT, ETC.

Higher Seale,
High Court County
and Court Court.
of Appeal.

67. Presiding or attendance on execution of writ of
inquiry, or under any writ of escheat, or other

writ of a like nature............... a $ 5.00 $4.00
68. Summoning each ]uror in such ease.. .50 50
69. Bailiff’s fees summoning jury, mllengeper mile .13 A3
70. Hire of room, if actually paid, not to exceed

$2 per day.
71. Mileage I'rom the eourt house to the plm where

writ executed, per mile ... AL e, A 13

CORONERS.

72. The same fees shall be taxed and allowed to
coroners for services rendered by them in the
service, execution and return of process, as
allowed to sheriffs for the same services above
specified.

28,

29,

30,




. ( oncurrent writ of summons

. Or per folio Sty
. Writ of subpena ad lﬁshjwandum for any ‘number of witnesses
named therein....... i
. Writ of subpena, duces tecum...
. And if more than four folios, for each folio beyond four... 7
. Writ of execution, or other writ to enforce judgment or ordor o 1
. And if more than four folios, for each folio beyond four.....
. Renewing writ of execution...
. Writ of capias ad rexpmulemium or ad aamfamendu
. Alias or subsequent writs to be allowed as originals
. Amending any writ...
. These fees include all endorsements and coplea or preecipes for

. Summons to attend at judge’s chambers, includlng eopy to file..
. Or if special, at taxing officer’s dlacretion not to exceed .
20. Each copy for the Judga when requlred or to serve........
21, Or per folio...

. And attending to get same sealed, nnd coplel for service sumped
. Copy for judge when required
. Or per folio............ . ciseinis
26. Endorsing same and eopleu under Order LV, o (o A

20. Where, in of the dist: of the

PART V.

BRITISH COLUMBIA TARIFF OF COSTS

(As provided by sec. 83 of the ‘‘ Legal Professions Act, 1895."")
SCHEDULE 1
WRITS, SUMMONSES AND WARRANTS.

Writ of summons for the commencement of any action..
And for endorsement of claim, if special.

Renewal of a writ of summons.......
Notice of writ for service in lieu of writ out of jurisdictio
Writ of mandamus, or other prerogative writ. -

the officer sealing them, and attendances to issue or seal, except
where otherwise provlded but not the court fees...

Originati lor p'.' ding in chambe

SERVICES AND NOTICES.

. Service, or filing in lieu of service, of any writ, summons,

warrant, interrogatories, petition, order, or notice on a party
who has not entered an appearance, and if not authorized to be
served by post, where not otherwise provided for.... ’ $1.

. If served at a distance of more than two miles from the nearest

place of business or office of the solicitor serving the same, for
each mile beyond such two miles therefrom..

y y
it is proper to effect such uorviee throngh an agent, or officer of
the court, for corresp dd 1
. Where more than one lttcndlnee is necessary to effect service, or

B i)

2

-t




406 PRINCIPLES OF THE LAW OF COSTS.

31,

33,
34,

40,

3. And for each copy, not exoeedmg per follo.
. For preparing notice of motion...

5. Or per folio -

. Copy for service

7. Or for every folio exoeedmg three

. For preparing any necessary or prop

. And for each copy for urvlce, per foho, beyond three ..
51. Copy and service of interrogatories and petitions,

. Of appearance when duly entered an

to ground an application for substituted service, such further
allowance may be made as the taxing officer shall think fit, not

ueeedlng 1.50
For service out of the ]urildlcnon, such allowance is to be made
as the taxing officer shall think fit..
2, Bervwe where an appearance has been entered on the sol
rty.. 1.00
(l;r if nuthorind by po .50
Where any writ, order, or notjce, or nn) two of them have or
ought to be served together, only one fee for service is to be
BRI 61600siian mariminstiivionsshe AR M AN s IS A
In udd:ilon to the above fees the fol]owmg ‘allowances are to be
made:
. A ding to serve to attend at judge’'s echambers, or
before reglatur, for each service, including copy... e iU
. As to notices in proceedings to wind up complnios, ‘for prepmng
notices to ereditors to attend and receive debts, and to contribu-
tories to settle list of contributories, per folio... .25
. And for preparing each notice to contributories to be served mth
a general order for a call, or for payment of a eall, per folio... .25
48, And for drawing notice to be served on contributories or
creditors, of a meeting, per folio .......... p 25
39. For each eopy of the Iast mentioned notme to serve, par folio... 10

For preparing for service in any other cause or matter, each
notice to ereditors; to prove claims, and each notice that cheques
may be received, specifying the amount to be received for prin-
eipal, interest llld costs, if any, per folio

. For prepnmg notice to produce on the trial or hea: mx ‘of an

action, or notice to admit, or notice to inspeet ..

. Iz upemll or necessarily long, such allowance as the !axmg oﬂ\eer

shall think proper, not exceeding per folio ......

notice n erwise P o-
vided for, notice of discontinuance, demand for particulars, or
any demand pursuant toOrder VIL., r.r. 1 and 2, including copy... .50

. Or if special and exceeding three folios, for preparing same, for

0
10

each folio beyond three ..

nd all orders

50

with necessary notices, if any, to accompan
Or if exceeding five folios, per folio

g y of
appearance, and not otherwise... 50

. Except as otherwise provided, the allowances for service include

T ST W D Lo R

. Where notice of ﬂling ‘affidavit is mqulred only one notice is to

be allowed for a set of affidavits filed, or which ought to be filed
together

. In proceadmg‘s“to wind np aco npnny, the usual ehlrgeu relltlng

to printing of notices for service on contributories or ereditors
shall be allowed in lieu of copies for service, where the fee for
copies would exceed the charge for printing...

. Where any appointment is or ought to be ldjourned “service of a
. notice of the adjournment, or next appointment is not to be

n]lowed except in the case of a party not ntondlng pur-uant to

PP




.00
.00

50

(U

a0

b8,
59,

G0,

69,
70. For joinder of issue without other matter.
. For special petition, any other pleading (not bemg A summons),

11 =) ) a1 =)
IS NS

-
©

K0,

*

82,
83,

S4.
85,
86.

BRITISH COLUMBIA TARIFF OF COSTS,

APPEARANC

Entering any appeardance
For every appearance more than one permu eutered or which
ought to be entered, at one time, for every dufendum beyond
RS BN cooisiovormenerrnsinirisiaci

If a person appearing to a writ of summons to recover lnnd limits
his defence by his memorandum of nppeurance in nddmou to

the above

INSTRUCTIONS.

of elaim .

. For originating summons

. For defence or further defence
. For counter-claim
. For reply when defendant sets up a counter- claim
. For reply or further reply in any other case, with or without

joinder of issue
For confession of defence

and interrogatories for examination of a party or witness

. To amend any pleading, other than speciul endorsement on writ
. To amend petition............ .

. For affidavit, other than afidavi
. To appeal lgnmut order of court or judge, and to nppearthereun

. To oppose any such appeal and to appear thereon

. To add parties by order of a court or a judge

. For counsel to advise on evidence, when the (ndence in clnef is

0 HEI‘\ ice

to be taken orally..

. For counsel to make or oppose any application to a court or a

Jjudge where no other brief
For brief on motion for, or to dissolve injunetion, or for |udgmem

. For brief on hearing or trial of action upon notice of trial, or

notice for judgment given, whether said trial be before a judge,
with or without a jury, or before an official or special referee, or
on trial of an issue of fact, before a judge, commissioner or
referee, or on assessment of damages, when witnesses are
examined or eross-examined, or on nppenl or motion for new
trial........... v Db .

Or not to exceed

For such brief and for brief on the hearing of an appeal when
witnesses are to be examined or eross-examined, such fee may he
allowed as the taxing officer shall think fit, having regard to the
eircumstances of the ease, the amount and questions involved,
and to other allowances, if any, for attendances on witnesses and
procuring evidence, not to exceed - S

For brief on examination of witnesses or. commission..

Or not to exceed &

The fees for instructions for ‘brief are to nppl\' to & henrmg on
further consideration in court only where an order for accounts
and inquiries was made without such hearing on trial, as above
mentioned ..

. For brief on henrmlz of petition or oruxmntmg summons, when,

in the ttmng officer’s diseretion, considered proper and neces-
sary.. idathbine s IR T e

31. To sue or defend. S #
2. For statement of elaim or specml case nnerplender or other i issue
. For endorsement of writ of summons, when no further statement

'
Tz o

3

00

on
20

0

00
00

50
00
00
00
00

50
o0
00

00
00
00
00
00
00
00

50

50
00

0o
00

00
00
00
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408 PRINCIPLES OF THE LAW OF COSTS,

88, To initiate or any p dings which, by virtue of any
statute, may be made to the court or e Jndg- in & summary
2.00
89. To examine opposite party, whether plaintiff, defendant or other
person who may be ordered to be orally examined in an action
for purposes of discovery 1.00
90, For confession of action in qoctment as to the whole or in part... 2.00
91. For particulars or further parti 1.00
92, For bail or other bond in the course of an umon matter or pro-
ceeding, or recognizance . 1.00
DRAWING PLEADINGS AND OTHER DOCUMENTS.
93. Statement of claim, including oopy to koep, not excoedmg ten
folios. e 2.50
04, Or per folio.... .25
95. 8 t of defence, or def and claim, ineluding
copy to keep, not exceeding ten folios...............cccc..cco... . 2.00
96, Or per folio..............cccoceee .25
97. Reply, with or without joinder of issue, confession of defence,
joinder of issue without other matter (when necessary), and any
other plelding (nor. being a petition or summons) and amend-
ments to lny R OSSO 1.50
98, Or per folio " .26
99. Particul
copy to dellver L} 1.00
100, Or such amount
ing, per folio, ineluding eopy 20
101, If more than one copy to be delivered, for each other copy, per
folio .08
102, Special case, whether original or in an aection, per folio.............. .26
103, Afdavits in answer to interrogatories, and other special affi-
davits, special petitions and interrogatories, per folio.... . 28
104. Affidavits of service, including copy and d to sweal 5
where service is not eff d by sheriff. 1.00
105, Brief on trial or hearing of action, issue of fact, assessment of
damages, examination of parties or witnesses, special cases,
and petition before the court or judge, commissioner, referee,
examiner, or officer of the court, or on appeal, when necessary
and proper in addition to pleadings, including necessary and
proper observations........... 2.50
106. Or per folio, above ten lolio-. meluding briefing nnd a fair copy
of pleadings, affidavits and jeet to re-
duetion by the taxing master for uny unnoeaulry matter or
being of unnecessary length.. .10
107. Brief for second counsel when fee ‘taxed to him per folio . .10
108. Brief on further consideration, on every ten folios. Ploldlngn
already briefed not to be charged.. .. 1.50
109. Aceounts, statements, and other doenmentl, for the judge
chambers, or before the registrar, not exceeding, per folio ........ 20
110, Adverti t, when required to be llgned by the registrar,
ineluding fair copy, and attending for signature 1.50
111. Or per folio........... .25
112, Bill of costs, includmg copy “for tning office .50
113, Or per folio... - .15
114. Ap t md btainit jndge 8, registrar’s, examiner’ 8,
referee’s or commissioner’s signature thereto, and one eopy for
serviee ... 1.00
115. Any neeelury extra eoplu for service, each. .28
116. Authority to receive money out of court.. .25

139
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-

-

w

.25

00

.50

117.

132,
133.

134,

135.

136.
137.

138,

. And for each folio beyond four folios....
. Every copy to serve (when required) per folio.............
. Drawing consent of next friend to sue in his nlme, or of &

. Bail or other bond of recognizance

. And for examining the proof print, at, per folio
. And for printing, the amount actunlly or properly paid to the

BRITISH COLUMBIA TARIFF OF COSTS,

Cognovit and engrossing, and entering judgment thereon, where

there have been no previous proueedings and the true debt does
not exceed $200

. The same where the debt exceeds $200 . . o
. Cognovit or warrant of attorney and engrosmng whele lhere

have been previous proceedings, and attending on execution

o Judgmant by default or final or interlocutory ]udgment mclud;

ing duplicate to be filed

guardian ad litem, ineluding copy.
Drawing any other document not otherwise 1.;;0\ vided for, when

necessary in the opinion of the taxing officer, per folio (in-
eluding engrossing)

. Prmclpe for any pruceed.mg not otherwise provuled for, inelud-

ing attendance

COPIES.

. Of pleadings and other documents, where no other provision is

made, at, per folio..

. Where—puruuant to ruleu of eourt, or r when a uvmg of expenue

may be thereby eff , any pl di special ease, petition of
right, appeal book or evidence is required to be printed, the
solicitor for the party printing shall be allowed for copy for
printer, except when made by an officer of the court, and no
further copy necessary for the printer, at per folio

printer

. And where any part shall be properly prinwd in a forengn

language or as & fac simile, or in any unusual or speeial manner,
or where any alteration in the documents being printed becomes
necessary after the first proof, such further allowance shall be
made as the taxing officer shall think reasonable.. ’
These all are to include all attend on the prmcer 5
Tho solicitor for the party entitled to take printed copies shall
be allowed for such number of copies as he shall necessarily or
proparly take, the amount he shall pay therefor......
In addition to the all for printing and tlkmg prmted
copies there lhl" be allowed for such printed copies as may be
necessary or proper, for the following, but for no other pur-
Sosu, videlicet...
f any pleading for dellvery to the opposite par! y or ﬁling in
default of appearance...........
Of any special ease for ﬂlln
Of any petition for right ot prelont.tlon if presented in print
and service on any party
Of any pleading, special easo, potmon of rlght or evidence for
the use of counsel in court, and in actions or matters when
proper to be sent as a close copy for the use of the solieitor
reuidlng wnhout the distriet, where the actions or matters are
insti d, at, per folio.

. Such additional allowances for printed copies for the court ‘or

judge, and for counsel, are not to be made where written, ortype-
written copies have been made previously to printing, and are
not to be made, in any ease, more than once in the progreal of
an action or matter ... . S "

5.00
8.00

1.50

——
3
S

.10

.10
.05




410 PRINCIPLES OF THE LAW OF COSTS,

140, Close copies, whether printed or written, are not to be allowed
as of course, but the allowance is to dopend on the propriety of
making or sending the eopies, which in each case is to be shown
to and considered by the taxing officer ..

. Inserting amendments in a printed copy of nny pludmg, lpaehl
ease or petition o( right, when not reprinted

142, Or per folio...

143, Orders or rules geneully, for servie

144, Or per folio, above turee folios...

145, Writs of summons and for other writs for service, meludmg

endorsements and notices thereon (if any), each

146, On examination of a party to a suit or other persos y

ined in an action for puposes of discovery, the sum actually paid
to the stenographer and examiner for a copy thereof

4

1.00

PERUSALS.

147, Of statement of elaim, statement of defence, reply (not being a
simple joinder of issue), and other pleading (not being npemion
on a pending action or matter, or summons other than an origin-
ating snmmnnl) by the solicitor for the pnrty to whom the same
are delivered .. " S

148. Or per folio ==

149. Of amendment of any such pleading in “nnng

S0 00 D U hicsmsencicnss s o5m itiadineanasebrentiimokiussptasessanspit o s 05

151, Of interrognwnen to be answered by a party or his solicitor . 00

F R g R AR I St O b 05

153, Of upecml case by the solicitor of nny pur!) ex«ep! the one by
whom it is prepared

154, Or per folio........... O ‘ -

155, Of copy order to add pnrnes, notice of defendant’s claimagainst
any person not a party to the aetion under Order XVI., Rule 39,
by the solicitor for the party served therewith, and in these
several cases the perusal of the plaintiff 's statement of claim is
also to be allowed unless the solicitor has prevmunly been allowed
such perusal........... = =

e A LR N 05

157. Of notice to produee upnn trial or heunmz of nction or other pro-
ceeding, and notice to admit by the solicitor for the party served 1.00

188, OF DPOP TOMO..............conmuecsrionsessasssarsossaosssssssossesssassssassssson Rxci

159, Or if to admit facte under Order XXXII., Rule 4, per fohn

160. Of affidavit in answer to interrogatories by the solicitor for ‘the
party interrogating, and of other special affidavits (other than
affidavits of serviee) by the solicitor for the party against whom
the same ean be read, per folio .............

161, Of exhibits when necessary, in the diseretion o! lhe taxmx nﬂlc‘ar,

L3 .0n

162, Of all other documents (exenpt ‘bills of costs), PEI‘""!\I of which
is, in the opinion of the taxing officer, necessary, per folio.. 05

ATTENDANCES,

163, To obtain consent of next friend to sue in his name, or of &
guardian ad litem ... 1.00

164. To deliver or file in lien of delwory, any plendmg (not helmr a
petition or summons), and a special case ... A0

165. To inspeet, or produe@ for mupoction, documents punmnm to
. notice to admit ......... y 1.00
166. Or per hour...... 1 00
167. To examine and nlgn ‘admissions 1.00

$1.00
05
.00

.00
05

*
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BRITISH COLUMBIA TARIFF OF COSTS,

168. To inspect, or produce for inspection, documents referred to in

any plelding or affidavit, punmant. to notice under Order XXXI.,
Rule 15...

169. Or per hour......
170. To inspect documents under order for afidavit of doeumem!
171. Or per hour.. >

172. To obtain or g 'y or proper
drawing of any necessary memorandum thereof

173. Attending to serve any pleading or other document on solicitor
of opposite party, and obtain admission of service...................

174. On receipt of any pleading, or other document, exeept leuers,
attending to examine and admit service.................

1756, On examination of witnesses before any judge, regis
examiner, commissioner, officer or other person,
counsel, per hour....

176. If with counsel per honr, not bemg a pnrtner of counsel..

177. On deponent to be sworn, or by a solicitor or his elerk to be
sworn, to an affidavit in answer to interrogatories or other special
nfﬂdavit, except affidavits of serviee......... ...coovcrceennns

178. On a summons at judge’s chambers, per hour.

179, Or according to circumstances, not to exceed.....

180. On judge to have order signed and approved

181, On references, inquiries, or on taking accounts before Judge,
registrar, or other officer appointed for that purpose, if with
counsel

182, If without counsel “in the dlacretmn of lhe ruglslrnr

SRS 8 BT IR corvc v nississsinciimnbsnsnnsssmsbeisssarsisinsmsonasmuntiste

184, To file judge’s or registrar’s certlﬂents, and get copy marked as
office copy...........

185. On counsel with brief or other pnpers, “not being a pnrlner of
solieitor iy

186. On consultation or ‘conference with counsvl not belng a parmer
of solicitor

187, To enter or set down action, specml case, petition, or uppenl for
hearing or trial, including precipe there!or ........

188. In court on motion of eourse, and on counsel and for order... -

189. On special case or special petition or applieation adjourned from
judge’s chambers, when likely to be heard.. "

190, On hearing or trial of any ecase or matter or npemal motmn or
issue of fact in the town or eity where the solicitor resides or
carries on business, whether before a judge, with or without a
jury, or commissioner, or referee, or on assessment of dnmng@s
when heard or tried......... ..............

191, Or in the diseretion of the regmnr. not to exceed, per dnv e

192. Where not in the town or eity where the solicitor resides or
carries on business, for each day except ‘hmdnyu he is neoennnly
absent . @

193, And actual reasonable trnvel]mg eXpenses...

194. Or if the solicitor has to attend on more than one trial or assess-
ment at the same time and place, in each case

195. The expenses in such case to be ratably divided... >

196. To hear judgment when same adjourned or reserved where
solicitor not partner of counsel, or acting as counsel...........

197. To deliver pnpen, when required, for the use of a judge pnor to
the hearing

198. On taxation of a bill of costs...... .

199. Or according to eireumstances, not to exoeed per dny

200. When solieitor is partner of counsel engaged no fees allowed 1or
attendance on counsel, or for other attendances when counsel

present ... " RS

P
if 'without
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412 PRINCIPLES OF THE LAW OF COSTS.

201.

202,
203,
204.
205.

206,
207.

208.
200,

210.

. To ballot jury

Unless the same shall necessarily ocoupy 8o mueh time that the
taxing officer shall ider such in which

case he may allow such further fee, not exoeedmg $5 per da;

To obtain or give undertaking to appear...

On printer to insert advertisement in Gazett

On printer to insert same in other papers, each pape

For preparing and drawing up an order made in proceedings to
wind up company and attending to have same siguned and

For engrouing every order, per folio

To examine an abstract of title with deeds, or to examine deeds
per hour, in an action or matter...........

To produce deeds for such purposes, per hour

Necessary attendances, including necessary attendances on
client, solicitor or agent, not otherwise provided for..

Speenl attendances on client in any action, matter or proceedlng
at diseretion of taxing officer, not to exceed

2. To strike or reduce special jury...
. To bespeak and for copy of examination taken for

of discovery ...

. Examine and take evidence of each wnnols, ‘afterwards pro-

duced at the trial .

. Commissioner to tske ‘oaths or ;ma.vm, for ewh nnh declara-

tion, affirmation, or attestation upon honour.

. The solloitor for preparing each exhibi

. To any defendant before action

The i for king each ex

LETTERS.

. Any letters in action or matter and between solicitor and elient,

220

when necessary, each, with power to the taxing officer in both
cases to inerease the fee for special letters to an amount not

. No letter is to be allowed in the course of an action or matter

unless the taxing officer is satisfied of its necessity....

. Necessary agency letters in the course of an lenon. ‘matter or

proenodmg to be allowed on taxation between party and.party

y
8 ‘Xo fee shall be allowed for receiving letters from elient or other

parties or their solicitor or agent

23. Postages, the amount mtnllly and ily disk d

FEES TO COUNSEL.

24, Brief at trial or hearing, or before arbitrator, or upon appeal, or

re-hearing before full court or on motion for new trial... syl
(To be increased, except in the case of assessments by the tumg
officer, in his dilcretion, to a sum not exceeding $75 to senior
counsel and $40 to junior counsel; provided that more than one
counsel fee shall not be allowed in any case not of an especially
important nature, nor more than two in any case)

25. If the argument or trial last more than one day, for each |nb-

sequent day, not to exceed to senior 1 $35, junior

. Brief on assessment appeal, appeal from County Court, injunction
' motions, argument of points of law, motion for judgment other-

wise than under Order XIV ., and brief on funher directions and
brief on ination of wi on

S il i i n
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BRITISH COLUMBIA TARIFF OF COSTS, 413

To be increased by the taxing officer to a sum not exceeding $60
to senior counsel and $30 to junior counsel, provided that more
than one counsel fee shall not be allowed in any case not of an
espocially Important NALUPE............ ..o mmmminns wrisssssssssismisans

If the argument or trial last more than one duv for ench subse-
quent day not to exceed senior counsel $35, junior counsel $25
In all the above enumerated cases the judge shall have povwr to
award higher fees than those mentioned
. Other court motions

¢ 10.00
. Chambers, where jlldge cemﬂes for counn(-l ench tnme e 5.00

To be inereased, in the diseretion of the taxing master, to a sum
not exceeding $15...

229. Consultations with cllent Nohcnor, or counsel. 5.00
Or not to exceed $10

230, On pleudmus petitions, special affidavits, special cases, mlerrogu
tories, cross-interrogatories, interpleader and garnishee issues,
settling and revising, or not to exceed $15 5.00

231. Advising on evidence.. " 5.00
Or not to exceed $25......

232, On examinations for dim-overy and de bene esse 5.00
If more than one hour, not to exceed $25 per day

233. In all other cases where counsel is necessary 10.00
A day means five hours

COSTS OF THE DAY.
234. Counsel fee to senior eounsel $25.00
235. Fee to junior ecounsel 15.00

236. The registrar shall also allow all foes '.m,‘.]...&.) witnesses and all

such other costs and disbursements according to the ordinary
scale respecting proceedings necessarily taken, and the benefit
of which is lost by the adjournment

In actions under $500 brought in the Supreme Court it shall be in
the diseretion of the judge who tries the case to award only
county court costs,

In interlocutory proceedings it shall be lawful for the judge to
fix & lump sum for costs.

In all distriets outside Vietoria, Vancouver, Nanaimo and New
Westminster, where trials are held, it shall be lawful for the
judge to fix a lump sum for costs of the whole proceedings.

SCHEDULE NO. 2

Seale of fees in non-contentious business, and in all matters not otherwise

provided for in the Supreme Court rules.

1. Instructions for any document, when necessary in the opinion of
the taxing officer................. $1.75
2. For fair oopleu and engroulng, per folio......... SR . .10
3. For perusing, per folio.. ; 5
4. For drawing lis pendens........... 1.00
5. Or per folio, exceeding three folios .26
6. For drawing certifieate of judgment for remstmtlon .50
7. For drawing any document under seal 5.00
8. Or per folio above ten folios .......... .25
9. Letters, ordinary... .60
10. Or if special, up to....... 2.00
11. Circular letters........... e e .26
12, For drawing will or ‘codie o under three £0108.......oro oo 5.00

. Or per folio, above three folios ........... i = .50




414 PRINCIPLES OF THE LAW OF COSTS,

14,

20.

24,

2%

26,

27.
28,

20,

30,

31,

32,

. For drawing any deed, not otherwise provided for, p
22, For drawing any document, not otherwise provnded for, per fol io .10

. For every subseqnent dny not to exceed for senior counsel
. And for junior counsel, not to exceed
. Conferences or conaultltiona v

. Or in special cases, not to exceed

. To advise on questions submitted to him for oplnion
. To be increased in special cases, to not exceeding ...
2. In all other eases not otherwise pronded for, when attendance of

3. Or,not to exceed

. Instruetions for probate or letters of administration
. Perusing will or eodicil, per folio

For drawing bill of salein common forms hitherto used, including

copy and affidavits, where consideration is $1,000 or under.. .00
. Or, if special, per folio exceeding ten folios... .26
i. For drawing certificate of commencement of action when requlred

to be filled in pursuant to statute .00
. Or per folio, exceeding three folios . .25
. For drawing power of attorney .. 5.00
. Or per folio, exceeding ten folios ... .50

For drawing applieation to register and copy.. 1.00

ATTENDANCES.

In ordmury cases not exceeding one hour ...
Or, in special eases, per hour..... ...
Attendances in land registry office, or other record oﬂlee to make
searches, ordinary g OO
Or, if special, up to....
No attendance is to be allowed unless the cumg officer is satisfied
000 DU DDIORINY ..o icvsimisiitisssmomnsinseisssiiostisirsosntol iR AT M
On deponent to be sworn, or to make decllrnlon “or noknowleg~
. JUST——" " eaigesite
The like y solicitor or his clerk ..

' JOURNEYS, ETC.

In ordinary cases, for every day of not less than seven hours
employed on business or in travelling, in lieu of other charges...$20.00
Where less time than seven hours is so employed, per hour.......... 3.00
In extraordinary cases the taxing officer may increase the above
allowaneces if for any special reasons he shall think fit ...

FEES TO COUNSEL, ETC.

3. To settle or revise any d t, or set of d ts in any one

matter, submitted for settlement or revision at any one time......$ 5.00

. With power to the taxing officer to increase the above fee in

special cases to a sum not excoedmg .......... ki rveneoe « 3000
i

. To attend on any p fon. arbitrati o

enquiry, not being an action or matter pending in any eonrt, per
T o . 2

1is y A RIS e e

In' all the above enumerated cnses the ]udge ‘shall have power
to tax higher fees than those mentioned.

PROBATE.

. Engrossing and collating will 1.00
o OF ot F0lI0u..cricniciicssrinssns b, .20
. Instruetions for renunciation . 1.50

=
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BRITISH COLUMBIA TARIFF OF COSTS.

49. Drawing, per folio..............

50. Probate or letters of administration under seal

51. Attending registry extracting grant

2. Instruetions for administration bond...

. Drawing and engrossing.

54. Attending, enternuz, or subdueting cuvent

55. Service of warning to caveat and copy

The costs of any action or proceeding in pmbuu- where not sppm-

ally provided for shall be the same as in other cases, and
shall be regulated by this seale.

SCHEDULE NO. 3.
SCALE OF CONVEYANCING FEES.

. For ordinary conveyance or mortgage, including preparation and
execution thereof, and abstract if any, 2 per cent. on the amount
of the purchase money, or money advanced for the first $1,000;
for the next $1,000, 1 per cent.; for the next $10,000, ¥ of 1 per
cent.; for the next $10,000, ¢ of 1 per cent.; and for any amount
over $22,000, + of 1 per cent,

. If the conveyance or mortgage contains special cnummtn then
in addition to the above fees

Drawing, per folio

Engrossing, per folio

And in special cases, fee to counsel to settle..

. In eases of agreement for sale 4 of the ubove fees

. When loan is negotiated by a solicitor, 4 of 1 per cent, up to
$10,000, and # of 1 per cent. for any amount beyond $10,000.

8. Perusing title deeds, per folio

. All necessary attendances on parties or to ugmh-r or to emmme
register, npplwstwlm to register, ete

D e

SCHEDULE NO. 4.
(Scale of Fees to Officers of Court, Witnesses, ete.)
ORDERS AND JUDGMENTS.

1. Drawing special minuh's. when not prepared by the registrar,
per folio g

2. Each copy and service of nppoumuenl to settle...................

3. For every hour's attendunce before the registrar, by his nppomt-
ment, on settling minutes, if noted by the mgmrnr or otherwise
proved

4

. The fee on uﬂ!lmg muml(-s may be uu'r»nnvd in the (hm're ion nl'
the registrar in special cases to a sum not exceeding $5, where the
solicitor attends personally. When the minutes are settled between
the solicitors, the registrar shall have the same discretion as to
the amount to be allowed in eases where one of the formsof orders
or judgments appended hereto are used, or ought to be used.

Nore.—No notice or appointment to settle minutes shall be given

except by direction of the registrar, nor shall any of the above
costs be allowed exeept such direction shall have been given.

OATHS AND EXHIBITS.

. Commissioners to take oaths or affidavits. For every oath, declara-
tion, affirmation or attestation "

. The solieitor for preparing each exhib

. The commissioner for marking each exhibit ...

s

#

10.00

1.50

20
60

1.00

.10
.10




416 PRINCIPLES OF THE LAW OF COSTS.

TO SPBCIAL EXAMINER, NOT BEING A JUDGE OF THE SUPREME

COURT, OR A REGISTRAR OF THE COURT.
0. Altendnnce out of office, mlhm two mlleu N 2
10. Over two miles, extra per mile...
11. A d upon an appoi ment when solicitor or mtnesn do not
attend, and examiner not previously notified . W
12, Admlmstermg oath, or laklug affirmation.
13. Certificate ¢
14. Making up and lorwurdmg nunwum depoumonu, ete,
filing preecipe.............ccccouunn. "
15. Marking every exhibit......
16. Taking depositions, per hour ... AR
17. Copy for solicitor, per folio, if requued .....
NoTE.—In case of a special examiner, not a uulurn-d oﬂlcex of the
Provineial Government, the above fees to examiner shall be paid
to and kept by him for his own use.
WITNESSES, ALLOWANCE TO.
18. For each day traveliing to or from, or attending to give evidence. § 2
19. To witnesses, being Chinese or Indians, their reasonable expenses
actually incurred in travelling, in lieu of mileage, and a sum not
exceeding per diem P
20, BBI’\”IF!B!’H, solicitors, physlcmnn nnd surnemm, when cnlled upnn
to give evidence, m' consequence of any professional service
rendered by them, or to give professional opinions, per diem 4
21. Engineers and surveyors, when called upon to give evidence of
any professional service readered by them, or to give evidence

.y including

depending upon their skill or ]udgment per diem 4.

22, 1f the witnesses attend in one eause only they will be entitled to
the full allowance.

If they attend in more than one case they will be entitled to a
proportionate part in each cause only.
The travelling expenses of witness over three miles shall be
allowed, according to the sums reasonably and actually paid, but
in no case shall exceed thirty cents per mile one way.
The expenses for maps, plans, or other matters not referred to
herein, if necessary and allowed by the eourt or judge at the trial
or afterwards, shall be allowed according to their actual and
reasonable cost, corresponding as nearly as possible to other
charges in this schedule.
In cases where professional or scientific witnesses are called or
subpenaed a reasonable sum shall be allowed for the time em-
ployed and expenses (if any) ineurred by the witness in preparing
himself to give the testimony expected from him.

SHERIFF.

23. Advertisement, drawing, when required by law to be published in
any newspaper, or to be posted up in a court house or other place,
ODA SPRRSIINIDE BRMIS..<....... cnvmnssssmsinossos wosemsinsaisssssssnssssasigorsatssassonsad
The sum actually disbursed for advertisements reqnimd by law in
any newspaper.

24, Affidavit of service, including attendances, oath, and copy, when
prepared by sheriff ..

25. Arrests, when amoun “‘00.

26, Arrests, when amount does not exceed $400.

27. Arrests, when amount is over $400 ..............

28, Attachment, arrest on (besides mileage)

29. Bail bond, or bond to the limits

30. Anlgnment of the same

31, Bringing up prisoners on attachment of habeas corpus, besides

s De0e
2388382

00

00

.00

00
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BRITISH COLUMBIA TARIFF OF COSTS.

reasonable eharge for travel, not to exceed forty cents per mile

32. Executing writ of possession, and serving and executing writ of
delivery, besides mileage................cccoooviiir i

33. Executing writ of assistance, healdes exponsen and nult-uge .

34, Jury, special, notice of nppomtmem for ballot of...........

35. Balloting .

36, Striking

37. Serving e pecml ]uror (besldel mlleuge at tweuty five cents
per mile)..........

38. Returning punel of speelul ]urors

B TTREE BIEN s sumisiiassmpmmsorms st dassesispississsoniss

40, Jury, ordinary, WHED BWOTTL..........oooooo o

41, Letter written (including copy) requlred by purty or his attorney,
respecting writs of process, when postage prepaid

42

53.

54,

60,

61,
62,

63,
64,

3

f., Summoning each Juror in such case.
. Bailiff’s fee summoning jury, mileage reasonably incurred, per

. Mileage, see ‘‘ Miscellaneous,’’ at the end of schedule.
. Poundage on executions, and on attachments in the nature of

executions where the sum made shall not exceed $1,000, six per cent,

. Where the sum is over $#1,000 and under $4,000, three per cent.

on whatever exceeds $1,000 in addition to the poundage allowed
up to $1,000; when the sum is $4,000 and over, one and a half
per cent. on whatever exceeds $4,000, in addition to the poundage
allowed up to $4,000, exclusive of mileage for going to seize and
sell, and except all disbursements necessarily and actually
ineurred in the eare or removal of property, which disbursements
shall not be allowed at a higher rate than $2.50 per day for the
person necessarily employed in the care or removal of such
property.

5. Presiding at, or attendance on execution of any writ or escheat,

or other writ of a like nature

mile

. Hire of room it nctunlly paid, not to exceed per day...

Replevin, precept or warrant to bailiff...

. Drawing notice for service on defendnnt
. Delivering goods to the party obtaining the writ
. Writ de retorno habendo..

A I —

All y dinbuf ements for the , , eare, or removal
of property; which disbursements shall not be greater than those
above allowed on poundage.

Receiving, filing, entering and endorsing all writs or other papers

. Return of all process and writs, except subpena.
. Return of any pleading, rule. notice or other pap(-r

Sale of goods, notiee of...

. Postponement of ...
. Seareh, not being by a party to a cause, or his solieitor .

(‘ertlﬂente of result of search when required (a search for a writ
against lands of a party shall inelude sales under writ against
same party, and for the then last six months)
Sequestration, executing writ of ... N
Serving proeess, non-bailable or seire fuolas ‘each defandnnt
Each summoner on writ of scire facias, per day, to be paid by the
sheriff

Serving any plendmg, gubpu-nn, rule. notice or other pnper
(besides mileage). "

. Each additional party served.....
. Schedule taken on executlon nﬂnchment. or other procen

ineluding eopy to defendant, not exceeding five folios..
cosTs—27
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418 PRINCIPLES OF THE LAW OF COSTS,

67.
68.

Each folio above five folios............
v luing lands and instructing surveyors under hab fac seisin, and
viewing property under any rule or order, exclusive of miluge,
per day

. Giving p lusive of mil and

All bl y disb ts to surveyors and othern,
for surveying the lands and giving possession, to be allowed.

bailiff ......

70. Warrant to execute proees- mesne or final, when given to a

JURORB

. Each special juror, per cause ............
. Each common juror, per day..

But not to exceed in any one t

. Showers on a view, per day...
. For travelling expenses to the sheriff or under sheriff and showers

on a view, and to jurymen and witnesses in all cases, expenses
actually puid, if reasonable.

. The sheriff may, in all cases where a jury is demanded, require a

sum to be deposited beforehand in his hands, to defray the prob-
able expense. The surplus (if any) to be returned by the sheriff
to the party making such deposit, and the deficieney (if any) to
be made good to the sheriff by the party demanding the jury.

MISCELLANEOUS,

. For necessarily attaching the seal of the court to any document,

not chargeable with a specific fee in this schedule or under any
Act of the legislature (other than office eopy fees)

. When the registrar is unable to make office eoples, “the partleu

requiring them may make them on payment of a fee for a search
lwhen made), unless the registrar is ealled upon to certify them,
in which ease, unless otherwise provided, the charge shall be, per
folio .......

. When sllowanses are left to the “diseretion of the ragnstnr, he

shall be guided as near as possible by allowances in the sehedule
in analogous cases.

. A folio is to comprise 100 words, every figure in a column being

counted as a word

. Where it has been satisfactorily proved that proceedings have

been taken by solicitors out of court resulting in expediting pro-
ceedings, saving costs, or compromising suits, an allowance is to
be made therefor, in the diseretion of the judge, corresponding
as near as possible to the allowances specified in this tariff.

. Services to be made at a distance shall, when practicable, be

effected through any person residing or being in or near the place
where the party to be served may be, and where any mail, stage,
steamer, or other regular means of communieation ean be used,
the document to be served shall be sent by it to sueh person for
service, and in such ease only the mileage actually and necessarily
travelled by the person effecting service shall, besides the ordin-
ary charge for service, be allowed, and for correspondence.. "

. Mileage, when pnylhle in any case, shall be allowed only

distance actually and necessarily travelled, but not otherwuo, at
per mile ki s

PBINTING

. Where any appeal book, report of evidence, pleading or other

document has been printed, the registrar may allow the cost of
printing, if ordered under Rule 814; or in ease no order is made,
if in the opinion of the registrar such printing was ealeulated to
promote the convenience of the court in disposing of the eause or
matter in question.
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PART VL
MANITOBA TARIFF OF FEES.
THE QUEEN'S BENCH ACT, 1895,

By an Order-in-Couneil, No. 5205-G., dated the 17th October, 1895,
the following Tariff of Fees has been approved by His Honour the Lieu
tenant-Governor-in-Couneil : —

The judges of the Court of Queen’s Bench for Manitoba, have, in pur-
suance and execution of all powers and authorities eonferred upon them by
the Queen’s Bench Aet, 1895, and of all other powers and authorities
enabling them in that behalf, promulgated the Tariff of Fees to be taken

by, and allowed to, barristers, solicitors, sheriffs and officers of the court
as follows:—

PART L

GENERAL ALLOWANCES AS BETWEEN SoLicITOR AND CLIENT,
AND AS BETWEEN PARTY AND PARTY.

INSTRUCTIONS,

1. Instructions to sue .$ 4.0
2. Instructions to sue in undefended cases 3.00
3. Instructions to defend .. 4.00
4. Instruections for petitions ‘and in matters not commenced by state-

ment of elaim seie SSARAMY 2.00

INSTRUCTIONS AFTER COMMENCEMENT OF ACTION.

5. For counter-claim....... ; Saaaae $ 2.00
6. For reply to counter-claim........... s 2.00
7. To amend any pleading when amendment propsr 2.00
8. For special affidavits, when allowed by taxing officer.. 1.00

9. For special affidavit on producnon when allowed by taxmg officer 2.00
10. For special case.... 3

11. To add parties by npseml order ..
12. To add parties by preecipe order....
13. For every suggeatmn ................ 4
14. To defend for added parties on transmission of interest or revivor 2.00
15. For issue of fact by consent or judge’s order ....
16. For confession of action for recovery of land, a8 to the whole or
part.. e
17. For brief ...
18. For upecl.l jur} -
19. To eounsel in special matters
20. To counsel in common matters... sl
21. Forsuch other important step or prooeedmg, as the taxing officer
is satisfied warrants such & eharge ... PR,
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41.
42.

43.
4.

DRAWING PLEADINGS, ETC.

For stat: t of claim 8
. For every additional folio, above twanty, to be allowed in the
dhoretlon of‘ the taxing officer... . .30
. 2.00
. For every additional folio, above five, to be allowed in the discre-
tion of the uxing TR i o S R .30
. 8t of d and lai 3.00
. For every additional folio, above ten, to be allowed in the disere-
tion of the taxing officer. .30
. Petition, per folio.......... w
. Record under Rule 546... 1.50
. For every additional folio, above five. .20
. Issue for trial of facts by agreement or order, per folio. .30
In special or contested actions to be increased to such sum as the
taxing officer thinks proper.
. Special case, per folio................ 30
. Drawing interrogatories or answers for nny purpo.e reqmred b)
law, per folio... .30
. Pmipe to set down for nppenl rehurmg, or on motion lgmmt
t or verdiot .................... 2.00
To be increased in diseretion of taxing officer to not exceedmg $5.
The above charges ipelude engroning, but not copies to file or
serve.
AFFIDAVITS.
. Drawing affidavits, per folio. 2e .20
. Engrossing same to be sworn, per fol .10
. Copies, when necessary, per folio. .10

. Affidavit under Rule 205, including oath, and attending to swear.. 1.00
. Common affidavit of lervlee (lnclndlng service by post when

necessary) or of payment of mileage, mcludmg engroumg, oath,
and attending to swear....

. Preparing each exhibit... 10
PERUSALS.
Of pleadings of a party adverse in interest... ..$ 1.00
Of affidavits and exhibits of a party adverse in interest, filed or
1.00

produced on any application, where pemnl is necessa
For every additional folio, above twenty.... ;
Not in any ease to exceed $5.

Of special case, by the solicitor of any party, except the one by
whom it is prepared... 2.00

45. In special, or contested mtlons or mltten, of intomgltorles or
Cross- mterroglmriel on commission, such sum as taxing officer
thinks proper.

WRITS.

46. Writs of ! ti diti ion, dehvory,
uquestuﬂon dellvery or ulelnd value of ehlttoll, ete..

47. R ) of writs of ete,

Innludlng. in both cases, placing same in sherifi’s hands, all
ts and letters in connection therewith.

48. Bub ad testi | TR SRS 1.00

49. Subpmn: duces tecum . 1.25

50. Every additional folio over four.. 16

P
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SERVICE OF STATEMENT OF CLAIM,

51. Service of each copy statement of elaim, when taxable to solicitor.$ 1.00

52. If served at a distance of over two miles from the nearest place of

business or office of solicitor serving the same, for each mile
beyond two

53. For service out of ).unsdxetlon Sueh allowance anvtﬂnxing‘ officer
thinks proper.

20

BRIEFS,
54. Drawing brief... . . . po— )
55. Every uddmonnl Tolio, over five.. 20
56. Copy of documents, other than pleadings, per folio.......... . 10
57. Brief for second counael when fee taxed to him 1.00
58, Every additional folio, over five 10
COPIES.

59. Of plendings, notices and all other documents when no other pro-
vision is made, and copies are properly allowable, per folio........$ .10
60. Of special and common orders of court or a ]udge . .75
61. Every additional folio, over three. . 10

NOTICES INCLUDING, UNLESS OTHERWISE SPECIFIED,

ENGROSSING AND ONE COPY.

62. Demand of residence of plaintiff S B e . (B ]
63. Demand of names of partners . . .60
64, Demand of particulars........... 50

65. Demand of copies of pleadings, affidavits and other dm-unwntn,
when properly allowable . 50
66. Particulars of claim, demand, set-off or counter-claim o 2.00
67. Every additional folio, over five.... . ST .20
68, Of disputing amount ¢f elaim .50
69. Of confession of action for recovery of land, as to whole or pnrt 50
70. Notice of elaim for imprivements under Rule 571...... 1.00
71. Notice to admit, and produce 5 50
72. Every additional folio, over two 20
73. Of motion in eourt or chambers, per folio . . .20
74. Copies necessary to be served, per folio . .10
Of trial or assessment .50

. Of setting down for nppeal. re ‘xearmg, or on motion ngnmsl
judgment or verdiet... 1.00
77. Every additional folio, over three... ... : 30
78. Notice by defendant to third party u ider Rule 239 1.00

79. Preparing and filling up for service in any cause or mmtur, each
notice to ereditors to prove claims; sach notice that claim is
allowed, specifying the amounts for principal, interest and costs,
if any, and each notice that cheques may be received, including
mailing in each case . " .25

80. Notice of filing nfﬂdnvnu, when roqmred only one notice to be
allowed for a set of affidavits filed, or which ougln to be filed

together... N 50
81. All common notices not above specified .. el .50
ATTENDANCES.
82, Necessary attendance conlequent on service of a notice to produce
or ndmlt or an insp of d ts when produced under
order, including making admissi 1.00

)
83. To be inereased by tnmg officer in case of speeia! difficult and
important nature to............
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84. Attending on return of motion in chambers...........
85. On consultation with counsel in special difficult and lmportunt

matters, in the diseretion of the taxing officer............
To be mcrened in the diseretion of the taxing officer a8 between
solicitor and client to such sum as he thinks proper.
No attendance to be allowed to a solicitor on proceedings in
which he also appears as counsel, or partner of counsel,

. Bolicitor attending court or trml when not himself counsel, or
partner of counsel .

. And in special diffieult and lmportant cuel, ‘each hour neoeu
sarily present at trial .
In no ease to exceed per day MO
Provided the attendance of such solicitor, and the length of time
of such attendance, be duly entered at the time in the book of
the registrar, deputy registrar, deputy clerk of the Crown, clerk
of assize, or other officer present at the time, or proved by
affidavit.

. To hear judgment when not given at the close of the argument

. To hear judgment when cause on list for Judgmeut but Judgmem
not given .

. On appointment of enminer, per hour

. To be increased in the diseretion of the ing oMeer, to not
exceeding per hour
On important pomts and matters raqumng the attendnnce of
counsel, the examiner may certify the amount of counsel fee to
be allowed (to be noted at the time), for the guidance of the
taxing officer, who may allow the same in lieun of fees for attend-
ance.

. To obtain or give nndennkmg to defend, when service wcepted
by a solicitor... .

. To file or serve pnpeu

. Every other necessary attendance...

To be increased in special enses in the discretion of the taxing
officer as between solicitor and elient to such sum as he may

think proper.
LETTERS.

. Letter to each defendant before action, only one to be allowed to
any defendants who are in partnsrshlp, when subjeet of action
relates to the transactions of their partnership

e letters, ineludi 'y agency letters. sl
To be increased for special and lmporunt letters, in the discre-
tion of the taxing officer as between solicitor and client to such
sum as he may think proper.

JUDGMENT, RULE OR ORDER.

97. Drawing minutes or judgmont or order, when prepared by solici-
tor under directions of registrar or deputy elerk of the Crown,
ineluding engrossing, per folio ......

98, Judgment when no defence, and in sction for recovory of Innd
ineluding attendance... -

99. Attending for int: to settle or pun judgment or order
of court, copy and service
‘When nooesurily served on more than one party, the additional
copies and services are to be allowed.

. Attend on settling or passing minutes, per hour...
To be i d in the d of the nglltnr or daputy
clerk of the Crown in special and difficult cases, when the solici-
tor attends personally, to a sum not exceeding altogether #5, to
be noted at the time.
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MANITOBA TARIFF OF FE

Side-bar rule .

Attendance on wurrum. or appointment of munter per hour....
To be inereased in diseretion of taxing officer to not exceeding,
per hour...

On important ponms and matters requiring the attendance of
counsel, the master may certify the amount of counsel fee to he
allowed (to be noted at the time) for the guidance of the taxing
officer, who may allow the same in lieu of fees for attendance.
Every necessary common attendance

Drawing aceounts, per folio

Copy of aceount to file, per folio

Statement of issues, when wqmred by the mmnvr

In special matters, to be inereased in the diseretion of the lnxmz
officer.

Every additional folio, over ten

Drawing ndverl:umenls for sale of real or pernmml estate under
direction of the court, including all copies, except for printing
Every additional folio, over five

To be increased in the discretion of the master, when special
information has been procured for the purposes of the sale, to a
sum not exceeding #10.

. Copies for printing, per folio

. Every necessary attendance on prmter

. Revising proof...

. Making arrangememn with auetioneer.

5. Fee on conducting sale, when held where ‘solicitor resides

. If solicitor engaged at sale for more than three hours, for each

additional hour

. Fee on conducting sale elsewhere, besides all necessary travel-

ling expenses, when solicitor attends with the npproval of the
master, previously given

. If the sale occupies more than one day, the solicitor may be

allowed, in addition to travelling expenses, per diem a sum not
S A RS VTR IDEOTIE IR

By direction of the master, there may be also allowed to one
other party to the suit his fees and expenses for attending sale,
if, in the master’s opinion, it is necessary and proper that he
should attend.

The provisions of this tariff as to affidavits, copies and services,
shall apply to proceedings in the master’s office.

When accounts are taken, or proceedings usual on a reference
to the master are had, by direction of the court or a judge,
before the prothonoturv registrar or referee in chambers, the
fees allowed in similar proceedings in the master’s office shall be
allowed in respect of such proceedings.

TAXATION OF COSTS.

Drawing bill of costs as between party and party for taxation,
ineluding engrossing and copy for taxing officer, per folio.

Copy to serve, per folio.........
Notice of taxation or nppointment to tax, and one copy .....
Every additional copy, per folio o
Attending on taxation, per hour ..

. COURT FEES.

Fees after statement of claim, on defence, trial or argument
before eourt, or any other step in the cause. No two fees to be
allowed to either party when such proceedings are taken or had

1
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7. On motion of course, or on motion in matters not special.......... $ 2
. On special ex parte motion or application to the court (only one

between the first day of any smlngs of the court, fixed by the
Queen’s Bench Act, 1895, sec. 12, and the first day of the follow-
ing sittings so ﬂxed $1.
. Fee on every Judgment to the pnrt.y obtai mg the same. | B
. Fee on every record entered for trial .. » 1

COUNSEL FEES.

counsel to be allowed)

To be inereased in the discretion of the tumg officer to mot
exceeding $40.

20, On argument supporting or opposing application to the Court,

on argument of special case, appeal, rehearing, or motion
against judgment or verdiet ..

To be increased on nrgumemu “of special and nnporlnm nalure
in the diseretion of the taxing officer. Not more than two
counsel fees to be allowed on any nrgument

. With brief oh assessment SPTRISe

. With brief at trial...

To be increased in actions of & speeul and mxpor!nnt nature in
the discretion of the taxing officer; but more than one counsel
fee shall not be allowed in any ease not of a special and
important nature, nor more than two in any case.

. On argument or examination in judges’ chambers, in cases

proper for the attendance, and in which counsel attends........
To be inereased in special and important cases in the diseretion
of the taxing officer.

3. On argument or examination in referee’s chambers, in cases

134,

135.

136.

proper for the attendance of counsel, and in which cousel attends
To be increased in special and important cases, in the diseretion
of the referee, to not exceeding $10.

On reference to master when attendance of counsel necessary
To be inereased in diffieult and important cases in the diseretion
of the master to be noted at the time.

On settling pleadings orpetitions in difficult and important cases,
in the discretion of the taxing officer, but not exceeding.............. 2
On settling interrogatories, erou-interrogstories and special
cases, and advising on evidence in contested cases, in the disere-
tion of the taxing officer, but not exceedmg

. On drawing and settling nllegntmns in preecipe under Rule .’H"
in special cases proper for the opinion of eounsel..............
To be inereased in the discretion of the taxing officer to not
exceeding $5.

On arbitrations counsel fees may be allowed and taxed on the
same seale and conditions, so far as possible, as those herein-
before preseribed for counsel fees at trials.

MEMORANDA.

. When it is proved that proceedings have been taken by solicitors

out of court to expedite proceedings, save costs, or compromise
actions, an allowance to be made therefor in the discetion of the
taxing officer.

. The taxing officer may lpply to the court or a judge, on the taxa-

tion of any item which is in his diseretion, or which is referred
t0 him.

. No application shall be allowed by either counsel or solicitor to

the ¢ourt or a judge, in reference to any item which is in the dis-
cretion of the taxing officer, but this is not to prevent an appeal
from, or a review of, the taxation.
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. Warrant to bailiff ......... b sl
. Drawing notice for service on defendaut
. Delivering goods to pnrty obtmnmg the order

. Assignment of bond...... -
. Returning goods to defendant ........
. All reasonable and necessary dlahurusments and allowances for

. Fee on striking special jury..
. Serving each special juror....
. Returning panel of special jurors

MANITOBA TARIFF OF FEES,
PART IL

FEES TO SHERIFFS AND CORONERS IN CiviL MATTERS.

GENERAL MATTERS.

Receiving, filing, entering and endorsing all writs, process,

pleadings, rules, notices or other papers, each . ; $ .50
Return of all writs and process, except subpenas 50
Return of pleadings, rules, notices or other papers et 25
Every search, not being by a party to an action or his solicitor 25

Certificate of result of search when required; a search for a writ
against lands of a party shall inelude sales under writ against
the same party, and for the then last six months...

Where a certificate respecting executions ugn.nsl lands is
required, the sheriff, if so requested, is to include in one certi-
fieate any number of names in respect of which the certificate
may be required in the same matter or investigation, but shall
be entitled to the same fees as if one certificate were given for
each name, provided that no grearer sum than $4 shall be charged
or collected in respect of such certificate.

Every warrant to execute any writ or process, mesne or final

directed to, or to be executed by the sheriff when given to a
bailiff

Every jury sworn, or action tried by a judge

Every letter written (including copy) required by a party or his
solicitor, respecting writs or process, when postage prepaid.... 50

SERVICE OF PROCESS AND PAPERS.

(Gl
00

. Service of process, each defendant (no fee for affidavit of service

in such cases to be allowed, unless service made or recognized
by sheriff)

$ 1.50
Service statement of elaim, xubpmun rule, notch or nlher pnpel .75
For each additional party served 50
Actual and necessary mllenge to the place where service is
effected, per mile ...... 20

Seizing estate and effects on ntluchmeut against an ubscondmg
debtor .

3.00
Valuators, each 1.00
Removing or retaining property, reasonable and necessary dis-
bursements and all allowances, to be made by taxing officer,
Drawing bond to secure goods taken under an attachment, if
prepared by the sheriff........ b 1.50

REPLEVIN.

Drawing replevin bond..

the possession, care and removal of property taken.
SPECIAL JURIES.

.00
.50
1.00




PRINCIPLES OF THE LAW OF COSTS,

. Keeping und checking pay list of special jurors’ attendance, in
each case 1.00
. Actual and neceulry mllenge nervmg lpeelu] Jurors, per mile 20

SALES, POUNDAGE, ETC.

3. Poundage on executions and attachments in the nature of exeeu-
tions, where the sum made shall not exceed $400 ..D per cent,
. Where the sum made is over $400, and does not exceed $4,000,
upon the excess over $400, and in addition to the poundage
allowed up to that amount ....... v 24 per cCONL,
. Where the sum made is over $4, 000 upon the excesu over $4,000
and in addition to the pounduge nllowed up to that amount..14 percent.
Exelusive of mileage going to seize and sell, and of all reason-
able and necessary disbursements and allowances ineurred in the
eare and removal of property.
. Schedule of goods taken on exeeution, attachment, or other
process, including copy for defendant, not exceeding five folios.
. Every additional folio, above five...
71 l)mwmg advertisements when requlred by law to be pubhshed
in the Gazette, or other newspaper, or to be posted up in the
court house or other place, and '.rsnsmiuing same, in each
action...........
2, Fvery necossary notice of sale of goodu (not more than three)
in each action . o
. Every notiee of postponem«m of sale, in each suit....
74. The sum nctuully disbursed for advertisements requlr a hy Taw
to be inserted in the Gazette, or other newspaper.

SEQUESTRATION,

75. Upon seizure of estate and effects under writ of sequestration ..$ 4

76. Schedule of goods taken, mcludmg eopy for defendant, not
exceeding five folios 1
77. Every additional folio, above five ........ .
78. Removing or retaining property, reasonable and necessary dis-
bur and all
. Poundage upon uaqueltrltlon followed by sale and collection, as
on other executions.

WRITS OF POSSESSION, ETC.

, delivery, and dehvery or assessed

. Actual and noeelury mllenga per mile’
2. Poundage upon a writ of delivery or assessed value of ehunels,
under which a levy is made, as on other executions.

MEMORANDUM.

The fees payable to the sheriff, on Crown side, at the date of
‘“The Queen’s Bench Act, 1895,”’ eoming into foree, shall con-
tinue to be paid until further order.

PART IIL

ALLOWANCES TO WITNESSES,

. To witness residing within two miles of the court house where
the action is tried, or the place at which they are roqulrod to
attend, for each dny'l d .$1.26
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MANITOBA TARIFF OF FEES.

To witnesses residing more than two miles from the eourt house
where the action is tried, or the place at which they are required
to attend, for each day’s attendance

To barristers, solicitors, civil engineers, physicians, and surgeons,
when called upon to give evidence in consequence of any pro-
fessional services rendered by them, or to give professional
opinions, for each day’s attendance..........

To provmcml land surveyors (in mldltmu to living expenmm.
for each day’s attendance (R.S.M. ch. 121, see. 50)

In addition to the foregoing fees, the travelling expenses of
witnesses residing more than two miles from the eourt house
where the action is tried, or the place at which they are required
to attend, shall be allowed according to the sums actually and
reasonably expended, but shall in no ease exceed twenty cents
per mile one way.

If witnesses attend in one case only they will be entitled to the
full allowance and mileage in that case.

If witnesses attend in more than one case they will be entitled

to a proportional part only in each case in which they attend.

PART 1V.

427

FEES PAYABLE IN STAMPS, OR OTHERWISE TO OFFICERS OF THE

COURT, ENTITLED UNDER THE QUEEN's BENCH AcT,

1895, To TAKE AND RECEIVE FEES TO
THEIR OwN USE.

JUDGES’ CHAMBERS, AND REFEREE’S CHAMBERS.

Every oath or affirmation ........... A AT e
Marking every exhibit ...........ccccoovvviiniinnni SRS
Every filing........... . . s
SINOET BN coos it crondinmroeiiamissarsstmortriaioistioe

Entering every rder where antry neeessnry, per folio

Drawing depouuonn under Rule 799, per folio

When an account is taken or enquiry made by the referee “under
direction of the court or a judge, the fees payable in similar

proceedings in the master’s office shall be paid.

MASTER.

Filing and entering judgment in master’s book
Filing every subsequent order or other paper.........
Every warrant or appointment
Every oath or affirmation
Marking every exhibit

%nehlng files.....
Copy of papers zlven out, when requlred per folio..
Drawing depositions under Rule 798, per folio......
Drawing report or order (to include time oeeup:ed) per folio
For copy (when necessary), per folio

Fee on report, only one to be allowed in each metion or mntter on

first report...
Every certificate.
Every additional folio, over two..
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Making up and forwarding d itions and p dings in the master’s
office ......... sfhoskensass

Every atwnd.noo upuu uny p di ' or o1
selling property....

For each additional hour..

(By the Queen’s Bench Act, 1895, sec. 78, sul
is entitled to a fee of $2 for each hour.)

Every special attendance out of office within two miles, per hour
occupmd with reference or sale... X

Every additional mile above two for travelling expsnle .20

PROTHONOTARY, REGISTRAR, DEPUTY CLERKS OF THE CROWN,

DEPUTY REGISTRARS, TAXING OFFICERS, ACCOUNTANT
AND CLERK IN CHAMBERS.

¢ . 5, a loecal

Issuing statement of elaim...... .. $1.00
Filing copy statement of elai .50

Fee comparing and verifying copy statement of claim filed
copy issued.......... .25
For each five folios, or fraction thareo( over the first five.. .10
Filing statement of defence... " .60
Amending statement of elaim or other proceedmg .60
Every writ, ineluding filing preeeipe......c............c...... 1.00
Every alias, pluries, or renewed writ, meludlng ﬂlmg preecipe. .75
P.vory subpena, including filing preecipe... 76
Entering action for trial or assessment 1.50
Setting down cause for any other purposs .20
Setting down upeelll ease... .20
Attending on opening commission 1.00
.50

Every certificate for registration.... o
Every certificate made evidence by law, or reqmrsd hy the prletioe,
including any necessary search .50

Every ordinary rule or order.......... 1.00
Every interlocutory Judgment. or Jndgment by “default 1.50
Every final judgment, otherwise than by default......... 2.00

Entering judgment when necessary, per folio....... ... .10
Exemplieation, or office or other copy, of papers or proceedings
required to be given out, besides certificate and seal when

POURIII, DI TR ccnprrso rtessin sonsasisssbasioriosisermer i HImbERIEIH QI e bt .10
Examining and nuthontncatmg papers when prepnred by solm!or,

every five folios or fraction thereof ... .10
Every search, if within one year ... s o .20
Every seareh, if over one, and within two years 30
Every search, if over two years, or a general sea; 1.00

Filing every nﬂldnv:t or other documont when no other fee prenenbed
by this tariff... . . . 30

Every oath or affirmation. ...

Marking every exhibit...

Making up and forwnrdmg papen u” "

Every commission for examination of wit 1.00

Entering satisfaction on record, and filing satisfaction ploen inelud-

ing any necessary search... 1.00
Making entry required in debt " .50
Every direetion for payment of money into court .. 1.00
Every cheque for payment of money out of court 1.00
Every commission for taking affidavit, ete. ....... 5.00
Taxing bill of costs and giving certificate or allocatur 1.00
Every reference, enquiry, examination or other special matter, for

every meeting not exceeding one hour and making return . 1.50

Every ref , enquiry, inati ! or other lpoehl m.ttor. “each
additional hour, or fraction th 1.50
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429
SPECIAL EXAMINERS.
Every appointment. > $1.00
Every oath or afirmation. . 20
Marking every exhibit.. O 20
Drawing depositions, per folio......... st 20
Fair copy for solieitor, when requlred per folio . = 10
Every certificate . 50
Every attendance upon an appointment, when solicitor or witnesses
do not attend, and examiner not previously notified. " 1.00
Every nd;ournmeut when no examination.

1.00
(One-fourth of the fees to special examiners are pnynhle in xlamps)

COMMISSIONERS,
Every oath or affirmation

o # .20
Marking every exhibit R 20
For transeript of shorthand notes per folio 10
For each additional eopy, after the first, per folio 05

STENOGRAPHERS,

For transeript of shorthand notes, per folio

—— . $ .10
For each additional copy, after the first, per folio 05
INTERPRETERS.

For each case ..$§1 .50
To be inereased in the discretion of the taxing officer to such sum as
may seem proper.
CRIERS.
Calling every case, with or without a jury . $ .7
Swearing each witness or constable 20

Any fees payable to criers on Crown side at the time of passing of
‘‘The Queen’s Bench Act, 1895,”" shall continue to be paid until
further order.







PART VII.
NOVA SCOTIA TARIFF OF COSTS
AND FEES.

CHAPTER 185 (R.S.N.S.)

OF COSTS AND FEES,

. Fees, and allowances for departments, officials or persons in respect
to thu services mentioned in the schedule to this cha]nler shall be as therein
preseribed, and shall be regulated by the provisions in such schedule.
R.S., ch, 128, see. 1.

2, Every person taking any other or greater fee or allowance shall, for
each offence, forfeit to the person aggrieved forty dollars; which sum, with
such excessive fee or nllowanee, may be recovered by him in an action of
debt. R.S., eh, 128, see. 2; eh. 104, Order 63, Rule 17.

3. Any mmon for any such forfeiture shall be brought in the county in
which the offence was committed, and within six months next after the date
of such offence. R.S., ch. 128, sec. 3.

The fees taken .t any ol the departments of the Government shall be
paid lutu the Provineial treasury, and accounted for in the annual aecount
of such department. R.S., eh. 128, schedule.

5. (1) Everyjudge of pmbnte reglstrarof probate and registrar of deeds,
shall on or before the first day of November in each year, make a return to
the Provineial Secretary, showing the amount of all fees received by him
during the year ending on the thirtieth day of September then next preced-
ing, together with the amount of any such fees earned by him in such year,
but not yet paid to him.

(2) Every judge of probate, registrar of probate, or registrar of deeds
who fails to make such return, shall be liable to a penalty of four dollars for
every day for which such return is delayed. 1888, ch. 24, sub-seec. 1 (part),
2 (part).

pﬁ The returns to be made by sheriffs, prothonotaries and clerks of the
Crown, and clerks of the County Court, shall l»e made as prescribed respec-
tively in *‘ The Sheriffs’ Act,’’ the chapter ‘‘ Of Prothonotaries and Clerks
of the Crown,’’ and the chnpter ‘Of Clerks of the County Court.’’ 1888,
ch, 24, sub-sec. 1 (part), 2 (part).

(1.) Fees to be taken at the Department of the Provincial Secretary.

Every certificate, under the hand of the Governor and the Great Seal

of the Provmce ......... .$4.00
Every certificate, under the ‘hand of the ‘Governor and the seal at armsg 2.00
Every certificate "under the hand and seal of the Provincial Secrelary 1.00
For regisurmg diploma .............cceee . . ”
For commission for nhenﬂ ......
For commission for coroner .
For commission for notary and tabellion publlc
For copies of any papers in the secretary’s office, er folio
For searching books or documents in the secretnry s office ...
For commission for judge of probate..
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For commission for prothonotary.............. . 10.00
For commission for registrar of deeds : i 10.00
For commission for registrar of probate
For commission for deputy surveyor of C: rown lands
For commission for person appointed commissioners abroad under

The Evidence Act . & 5.00
For commission for justice ol the peace............. sy 5.00
For commission for master in supreme court " - 5.00
For commission for Queen’s counsel .......... - 30.00
The fees to be charged and payable on each marriage license shall be 4.00
The fee for a license under the provisions of the Act of the Parlia

ment of Canada, known as the ‘‘ Canada Temperance Act,”’ such

fee to be taken at the Provincial SBecretary’s office, and paid into

the treasury, shall be ......... O s s SO DD
R.8. ch. 128, schedule (part) ; , ¢h. 40, see. 1, (a), (b).

(2.) Fees to be taken at the Department of Crown Lands, but this provision
shall not apply to applicants for grants, or for information in connection
with such applications.

For every search disre . - - . . 30

Copy of any grant .. 5

For every copy of, or portlon of oran entire general plan ol a
county, such muomb]e sym as the commissioner npproven

Copies of other documents, per folio.. S AT AN

R.S. ch. 128, schedule (plrt

(8.) Fees to be taken at the Department of Mines,

For every search of any application for mining rights, or of title of
any kind relating thereto
For every copy of any license to seareh, or work, or of any prospec!-

ing license, or of any paper affecting title, per folio
Each certificate under the hand and seal of the commissioner
For every eopy of any plan, such reasonable sum as the commis-
sioner approves.
For every license to transfer a lease of any mineral other than gold,
or gold and silver.......... 15.00
For every ratification of a crlnsfer o( l lease o! nny mmerul other
than gold, or gold and silver ... 15.00
For every license to transfer a lease of copper, lead, iron, tin, or
precious stones ........ 15.00
For every ratifieation ol n tranufor ol a ]eus of eopper. lead, iron,
tin, or precious stones s .. 15.00
1887, ch 30, see. 1 ; 1890, ch. 34, sec. 1; 1897 ch. "9 sec. 1.

(4.) Fees to be taken by Deputy Surveyors of Crown Lands,

For every search .. " o % 0.20
For copy of plan, with neeaunry connections . S RIC |
Larger plans at rates to be agreed on.

R.8. ¢h. 9, see. 4,

SUPREME COURT.
(1.) Prothonotary’s Fees.

(I.) GENERAL,

Entering action, filing oath, warrant or prmeipe . § .50
Sealing (ine]udmg mgnlng) every writ, execution, or other proeeu
ineluding orders for arrest, orders of replevin and other orders
in lieu of process R SR - SO

O3 b e
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Filing every writ, and entering return

Filing statement of claim, and all other pleudings

Entering appearance..

Entering and filing every “order of court .

Copy of every order, when given by prothonotnry

For drawing and striking a special jury, and for copies of the lists
furnished to the respective parties, and all other services con-
neeted therewith..... .

Entering eause on docket,

Swearing and impanneling jury

Swearing each witness or constable

Taking and entering verdict

Entering judgment in defended actions

Entering every judgment by default

The prothonotary at Halifax, for the entry of a Judgment in an action
not belonging to the Snpremu Court at Huhlu, and for the
transeript thereof........... . 2

Filing discontinuance ....

Copies of all papers, per folio .

Every exhibit in a cause filed in court

Taking afidavit in court

Filing affidavit..

Searching records...........

Drawing and taking every recogmunoe

Entering every non-suit......

Sealing and signing every subpaena

For every person named in a subpena.

Taxing bill of costs .

Copy of judgment, and certifying...

Certificate of discharge of judgment

In full of all fees on judgments in undefended aehons, by confession
or on default

In full of all fees on Judgmants in undefended foreclos

For attendance in court, sitting in banco, per hour.............

For certifying appeal of %upreme Court of Canada or Privy Council...

For certificate of final decree in winding up and Trustees’ Act...

For each certificate under seal not provided for otherwise..........

No commission shall be allowed or deducted from money pmd into
court under any order or pleading.

(I1.) Acrions UNpER E1gHTY DOLLARS.

In actions to recover a debt, or liquidated demand in money, not
exceeding eighty dollars, the fees shall be according to the scale
for the time being in use in the county courts.

R.8. e. 128, schedule (part); 1900, e. 15, s. 1 (part).

(2.) Fees to be taken by a Commissioner of the Supreme Court.
For administering oath..
For allowing writ ...
Taking depositions of w:tneueu ench witness
And for taking depositions, per folio...
Travelling fees, when necessary, per m
R. 8. e. 128, schedule (part).

(3.) Sherif"s Fees.
(I.) GENERAL.

Entry of every writ or order..

Travel per mile from place of residence of sheriff to plua ‘where a

writ or order is served, by shortest available route
CosTS—28

.10
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Serving and return of every writ, order, p: , Or notice.

Returning every writ, order, process, or notice, where the same has
not been served

Returning every writ out of the county....

In cases where sheriff has been unable to effect service of lny writ,
order, process, or notice, actual travel necessarily performed in
the efforts to effect service, to be allowed, not to exceed one
journey from residence of sheriff to resid of the defendant
and to be verified under oath, per mile...

And where such writ, order, process, or notlce hu boen lubuquently
served, second travel to effect such service allowed, but no more..

Affidavit of service, attendance, and swearing ... o it

Levy under writs of ion or attach

Travel to sale of goods under execution, or order, per mil o

On execution or attachment, where a sale takes place, on pay! t of
the money to the party, or his solicitor, for any sum not exceed-
SRR D000 sissiiosvomissoscnmmonioopssmns five per cent

On all sums in excess of $200, five per cent. on the $200, and one per
cent. on all sums in excess of $200

Where there is no sale, on payment of the money, one half the above
commission shall be payable to the sheriff, not exceeding $25.

On sale of land under ‘‘ The Partition Aect,’”’ for making sale, exe-
cuting deed and paying over money, in lieu of all poundage. .

Executing every deed under fereclosure sale

Preparing and exeeuting every deed under execution

Sheriff’s report to court on sale of land.....................

On sale of land under foreclosure, or other equitable suits, -ttendmg
the sale and receiving and paying over the amount, ln lieu of all

dage, when the does not d $1, 000,

On all sums over $1,000 one per cent., but not in any case exceedmg

5.

Posting handbills on sale of land, if done by sheriff
Executing writ of enquiry, summoning jury, and ma
Summoning and returning every special jury......
For every arrest by virtue of order, or execution..
Conveying arrested person to place of imprisonment, for each prisoner
for the distance from place of arrest to place of |mprilunment
r mile.
Every bond given by a prisoner for the liberty of the jail lim
Every bail or other bond
Attending prisoner before court, ;udge ‘or oommluioner pt
indigent debtors, to be paid by the treasurer of the municlp-hty
Making inventory and appraisement of goods, or estate attached, $1,
and ten cents for every additional folio above five.
To each appraiser on first day
For every additional day ntullly employed....
For making and certifying copy of nttuhmant levied on Isnd and
delivering to registrar of deeds, including mventory and appraise-
ment
Or per folio. 2
For attending on the sittings of the Sup Court or a County Court,
for each day’s personal attendance (except in the County of
Halifax), to be paid by the treasurer of the municipality....
In the County of Halifax, for each day’s attendance on the smmgs
of Supreme Court, to be paid by the treasurer of the municipality..
For summoning gnnd and petit jurors, each sittings, such sum as is
allowed by the munieipal council, not less than..

5.00
1.00
2.00

.50

.. 10.00

1.50
10.00
3.00
1.00

.10
1.00
.60

1.00

1,00
1.50
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(4.) Fees to be Taken by the Taxing Master.
For taxing each bill of costs, and certifying the same, if required $ 1.00
The taxing master may require payment of his fee before taxation
8.C.R., November 1st, 1886.
(5.) Fees to be Paid to an Appraiser.
For appraising goods or real property levied on under attachment,
€8Ch APPIBIBEr ... $ .50
Where property is extensive and business is comphcmed for each day
actually employed, each appraiser... 70
R.S. ch. 128, schedule (part).
(6.) Fees to be Paid to Jurors.
Grand, petit and special jurors, including talesmen, for actual at-
tendanee per day....... $1.00
Travel, per mlle, from place of resndence ‘to court honse, until dis-
ehnrged from attendance 10
If ferriage is necessarily paid, the Juror ‘shall be pmd any excess over
ten cents per mile. R.S. ch. 106, sec. 6, 48; R.8. ch. 128, schedule
(part) ; 1900, ch. 45.
(7.) Stenographer’s Fees.
On the certificate of the judge before whom the trial, or the examina-
tion of a witness or witnesses has taken place, or an examination
taken de beme esse has been used, a reasonable sum may be
allowed for the expense of a stenographer where, for any special
reason, a stenographer has been ordered by the judge to be
procured, or his employment approvedof. 8.C.R., March 27, 1807
(8.) Witness' Fees.
For attendance, per dny ....... TS B $ .50
Travel, per mile, coming and gomg 05
[’lmnnﬂ or defendsnt no witness fees, except where called by the
opposite party.
R.S. ch. 128, schedule (part).
(9.) Crier's Fees.
For every default of appearance at trial of either pan) $ .05
For ealling jury in each cause......... 10
For every verdiet A 10
For swearing every witness.. 05
For discharging a party by proclamanon (lo be pmd by the treasurer
of the munieipality)....... e 10
On every bill of costs taxed in Halifax......... KR 20
On every bill of costs taxed elsewhere asssakson .10
R.8. ch. 128, schedule (part).
(10.) Constable’s Fees (to be paid by Municipality).
Attending jury in each cause............ $ .20
Serving every warrant or summons 20

Travel per mile, the same as sheriff,
R.8S. eh. 128, schedule (part).
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(11.) Coroner's Fees.
The same fees as a sheriff in cases where he discharges the duties of a

sheriff.
R.8. eh. 128, schedule (part).

(12.) Arbitrator’s Fees, under Order of Court,

Reasonable fees to be taxed.
R.S. eh, 128, schedule (part).

(13.) Master's Fees.

Every attendance on a reference, shown to have been neeunry by

affidavit, and approved of by the judge ... 1.50
Every report... 1.50
And for every folio beyond six lohos “but not to exceed twuny folios

in all & .20
Administering every oath ‘and slgnmg Jurnt. .40
All necessary travel, going and returning, per mile .05

On sales of land in loreclouure and other equitable suits —Anendmg
the sale and receiving and paying over the amount, in lieu of all
poundage FEAEpARERS RS een G S C
R.S. ch, 128, nchedulv (pnrt)

(14.) Solicitor's Fees,
(I.) Wrirs, SummonsEes, Erc,
Writ of su for t of action......
Copy to serve

Indorsement of.élnlm if specml under Or. 11,
Copy to serve...........

Coneurrent writ of aumluons 1.50
Renewal of writ of summons.. 1.25
Notice of a writ for service in lieu of service out of the jurisdietion 1.00
Writ of inquiry.... e~ 2.50
Writ of mandamus 2.00
Writ of subpena ad !eullﬁmmlum or duces tecum. 40
Copies, including service........... : 50

Writ of distringas o
Writ of exeeution, or other writ to enforce any judgment, or order.. 1.50
Procuring a writ of execution, or notice to the sheriff, marked with

the seal of renewal... .
Notice thereof, to serve on sheriff
Any writ not ineluded in the above, and alias and subsequant writs 1.50
The fees above inelude all mdorsemvmu and copies, or preecipes for

the officer sealing them, and attendances to issue or seal, execept

where otherwise provided, but not the officers’ fees.
Summons to attend at judge’s chambers .............ccccouuee - .75
Or, if special, at diseretion of taxing authority, not exceeding
Originating summons, at taxing authority’s diseretion, not exceeding 2.50

Copy for judge, if reqmred by him ... .40
Or, per folio » .10
lndnrnmg same and oopiel ‘under Or. LV. r. 14........ 1.00

(I1.) SERVICES AND NOTICES,

Every necessary notice and demand or order (not otherwise provnded
for) PR
Every copy thereof for service...

Fe
Fao

Co
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Each ﬂlmg, service or filing in lieu of service, of any writ (except

), notice, order, mterrogatorleu or petmcn.

not authorized to be served by post, and requiring service on a
party who has not entered an appearance...

Where, in consequence of the distance of the pnrty to be served it
is proper to effect such service through an ageut for oorrespond-
ence in addition 5

Or, if authorized to be served by post -
Where any writ, order, and notice, or sny two of them have to
be served together, one fee only for service is to be allowed.
Travel for service of subpena 10 cents per mile for each mile
actually travelled to place of service,
ln':ddmon to the above fees, the following allowances are to be
made:

As to writs exceeding two folios, for copy for service, per folio, be-
DO T I .o hodsusinessinsssrasisssasessvpiionis

As to summons to attend chambers for each copy to serve..

As to notices in proceedings to wind up companies, for preparing or
filling up each notice to creditors to attend and receive debts, or
to contributories to settle list of contributories .........

And for preparing or filling up each notice to eontributories, to be
served with a general order for a eall, or order for payment of a
eall

And for drawing notice to be served on contributories, or credltors,
of a meeting, per folio..

For each copy of the lost mentioned notice to serve.......

For preparing or filling up for service, in any other cause or maner.
each notice to creditors, to prove claims, and each notice that
payment may be recenved specifying the amount to be received
for prmcipnl and interest nnd costs, if any ...

Copies for service of interrogatories, and petitions, and orderu, ‘with
necessary notices (if any), per folio .

Where notice of filing affidavit is required, only one notice is to
be allowed for a set of affidavits filed, or whieh ought to be filed,
together,

In proceedings to wind up a company, the usual charges relating
to printing shall be allowed, in lieu of copies for service where
the fee for copies would exceed the charge for printing, and
amount to more than $12.

Where any appointment is or ought to be adjourned, service of
notice of the adjournment or next appointment is not to be
allowed.

(III.) APPEARANCES.

Entering appearance........

If entered at one time, for more “than one peruon “for every ‘defen-
dant beyond the first.. -

If a person appearing to a writ of summons to recover land limits

his defence, by his memorandum of nppenrluce, in nddmon to
the above...... ssoipiient

(IV.) INSTRUCTIONS.

To sue or defend... . SoTie e ity $2

For statement of claim or lpemal ease......

For indorsement of writ of summons, when no further statement of
claim ...........

For originating uummon!, ll 50, or not to exceed.

For reply, where defendant sets up a counter-elaim

For defence, including counter-claim

437
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For reply in any other case, with or without joinder of issue........ 1.00
For a special petition, any other pleading (not being a summons) and

interrogatories for examination of a party or witnes 1.50
For striking special jury 1.00
For affidavit in answer to intermgltoriel 1.00

(V.) DRAWING PLEADINGS AND OTHER DOCUMENTS,

Ktat,

t of claim
Or, per folio
Defence
Or, per folio
Counter-elaim
Or, per folio
Reply, with or without joinder of issue, confession of de!snce,
joinder of issue without other matter, and every other pleading,
no( being a petition or summons, and amendments of any pleld-

T ——— .80

Or, |ner folio 20
Particulars, breaches and objections, when required, “and one copy to

BIBTRROR ... oo sissinsissmpansscoitusamtont sibesbit b Sosromseriacres SO ORR i husassassor soame oA RS .80
Or, such umounz as the taxmg wthonty t.hmks m not exceedmg, per 1%

BRI i i s T s A5
If more than ‘one copy to be dehvered for “each other eopy. per 7

folio . A
Deed 5.00
Bond, mcludmg e 5.00
Specml case, whether onginal or in aetion, smdnm. in nnuwer to

interrogatories, and other special affidavits, special petitions and

interrogatories, per folio IR AL AR S s S s .20
Accounts, st tsand otherd -torchambers when requnred

not exceeding, per folio.........ccc....... 15
Advertisements, ineluding attend theref iy AU
Advertisements of sales, including attendance, per folio....... . .20
Bill of costs for taxation, including copy....... .50
One letter to each defendlnt before action, if actlmlly sent .60
Other letters, in course of the eause or maner, to oppoma pnrty, or .

his solicitor, when necessary in the opinion of the taxing authority,

each oo .50
C opms of pletdmgs. and other documonu. where no other provmou

is made, per folio... .10
Where, pursuant to rules of court or on uny “other proper oceasion

any pleading, special case, uppenl evidence, or other matter is

printed, the solicitor of the party furnishing the copy, shall be

allowed for a eopy for the printer, per folio.... PR 10
To the solicitor of the party furnishing the copy lor enmmmg the

proof print, per folio.................. .05
And, for printing, the amount actually |nd properly pmd to the prmter,

not exceeding, per folio... .20

The allowance per folio for uupplylnz eopy. rewdmg proof orprlnt-
ing, is not to inelude headings or jurats, except one heading in
the front.

And, where any part is properly printed in a foreign language, or as a
Jac simile, or in any unusual or special manner, or where any
alteration in the document being printed becomes necessary after
the first proof has been read, such further allowance shall be
made as the taxing suthorlty thmk- reasonable.

These allo are to include all d on the printer.
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(V1.) PERUSALS,

Of statement of claim, defence, reply, and otherpleading (not being a
petition in a pending eause or matter, or summons, other than an
originating summons) by the solicitor of the party to whom the
same are delivered....

.......... .$ 1.00
Or, per folio.............. .10
Of interrogatories to be answered by a party, or his solieitor i -~ 328

Of special case, by the soli
it is prepared

Or, per folio...

Of copy of order to add pnrtles, notice of defendant’s elaim ngumst
any person, not a party to the action, under Order XVI., Rule 50,
and of defendant’s defence, and ooumer-clailu served ou a person
not a party under Order XXI., Rule 13, by the solicitor of the
party served therewith, and in these several cases the perusal of
the plaintiff’s statement of claim is also to be allowed, unless the
solicitor has been previously allowed such perusal . 1.00

Of notice to admit facts under Order XXXI., Rule 4, per folio .10

tor of nuy party sxcept the one by whom

(VIL.) ATTENDANCES,
To obtain consent of next friend to sue in his name.. $1.00

To deliver, or file in lieu of delivery, any pleading (uot being a peti-
tion or summons) and a special case

To inspect, or produce for umpecnon documents pursunnt to a nonce
to admit .

To examine or sign admissions 3

To inspeet, or produce for mspoctmn documents referred to in any
pleading, notice in lieu of pleading, or affidavit pursuant to notice,
under Order XXX., Rule 14 . . 1.00

To obtain or give any necessary or proper consent. o . 1.00

To strike special jury

1.00

- 1.00
To obtain appomtment to examine witnesses .50
On examination of witnesses before any examiner, commlumnar,

officer, or other person, per witness - o 2.00
Or, according to eirenmstances, not to exceed 10.00
On & summons or motion at chambers, or before a umg]e Judge 1.00
Or, according to cireumstances, not to exceed...... 7.50
To enter, or set down action, special ease or nppenl for hearmg or

trial, not to include chambers .50
To hear judgment when same adjourned. . . . . 1.00
On taxation of costs . S 1.00
To obtain or give an undertakmg to appear..... ... 1.00
To examine title in a cause or matter, when raqunme at the disere-

tion of the taxing authority, from $1.50 to . 5.00
Every other attendance necessary to be made bythe solicitor personnllv 1.00
Brief and copy. (VIIL.) BRIEFs,
In the cause.
On appeal to the Supreme Court.
On appeal from & judge on trial.
On appeal from a judge at chambers,
On special cases.
On special motions before the eourt in bane.
On contested motions before judge at chambers, not exceeding in

each instance $30.00

In eases in which the %ﬁbreme Courtand County Court have coneurrent
jurisdietion, the brief and copy shall not exceed in each instance.. 20.00
On contested motions at chambers, the brief shall not exceed $10,

unless the presiding judge certifies that the party is entitled to a
larger amount, and fixes it.
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(IX.) SPECIAL PROVISIONS,

In addition to the above, an nllowsnco is also to be made for the

o and t ion of docu-
ments, ulagrlml, mlpl, pllnl, lurvey., und the reasonable
of a to

In foreclosure cases, if the amount does not sxoeed MOO, the -ohcnor 8
costs shall in no case exceed $25, lusive of disbi

In actions to recover a debt, or llquldned demand in money, not
exceeding $80, the costs shall be according to the scale for the
time being in use in the County Courts.

The following are the items taxable by a lollcltor in ordmlry cuu of
default of app , in aeti for a li

Instruetions to sue.

Letter to defendan

50
Writ of 2.00
Copy to serve 1.00
Instruetions for indorsement (if lpeeml) 1.50
Indorsement of claim (if special)... .80
Copy to serve............... 40
Attending to enter judgmen 1.00
Brief .. 2.50
Costs and uttending g R 1.

$13.20
(X.) Counser FEEs.
In every case after defence filed.
On appeal to the Supreme Court.
On appeal from a judge at trial.
On appeal from a judge at chambers,
On special cases.
On special motions before the court in bane. not exceeding in each
instance... .$100.00
In cases in which the Supreme "Court and Connty Court have con-
current jurisdietion, not exceeding in each of the above... e 40.00
The tulng luthonty may, after consultation with a ;udga ‘of the
Court, i the I fee to such amount as the
ﬁldg! approves, except in cases in the County Court for distriet
0. 1, when he shall consult with the judge of the County Court.
8.C. R March 29, 1889, appendix N; 1900, ch. 15, sec.

1 (part).
COURT FOR DIVORCE AND MATRIMONIAL CAUSES.
(1.) Judge's Fees.
The judge ordinary, for each day he actually attends............ccccccccoecee .. % 4.00

(2.) Fees of Counsel and Solicitor,
Retaining fee for 1
o R L O S TR
Draft of petition or other ,‘ di per folio
Engmnlng same, per folio... o

Every lubpmnl, citation or other wr
Copies for service, each....
Drawing lﬂdlﬁt of service of suby

, or other p

Evory petition necessary in cond
Every order

oL

Tl
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Counsel fee on mlklng or defending every special motion, not to exced 5.00
Drawing brief in every cause, per folio .. e 20

Counsel fee for examining and signing each plendmg 2.50
Draft of interrogatories, per folio ........... . . 20
Engrossing interrogatories, per folio... ik - 10
Counsel fee on hearing or argument, not to exceed sissrnscmiiiiis BRI
Making up bill of €osts ................ccocvrnnneee . % . 75
Serving every subpena, or other ‘writ or order ... .70
Travel, per mile, from the residence of the party mnkmg service to

the place of service........... . 05
Every necessary attendance on the reglatrnr - " 1.50
Draft of decree, per folio i T seliioniaiisis e B . 10
Engrossing of decree per folio 10

(3.) Registrar's Fees,

Entering and filing every writ, bill, appearance, answer, or other

pleading SN R B $ .50
Filing every other paper, ench 10

Signing and sealing every writ or order, and verutvmg copwu of papers .50
Every motion in court or chambers

Every search . . . . 5 20
Copies of all papers, per folio.......... 10
Every necessary attendance on judge ordinary ... 1.00
On trial or hearing, per day . 5.00
Swearing every witness - . .20
On trial, or final decree 1.50
Taking examination of every witness ordered lny ;udxe, besides
travelling expenses ...... 5.00
Entering cause for court or chambers A 30
Taxing costs........... . - e " . 1.00

(4.) Fees of Commissioners on Examination of Witnesses.,

For taking the examination of every witness, per day.............
R.8. ch. 128, schedule (part); 1890, ch. 33, see. 1.

(5.) Witness Fees as in the Supreme Court.
COUNTY COURTS,
(1.) Sherifi’s Fees.

The fees for the services of sheriffs shall be the same as are prescribed
by this echapter for the like services in the Supreme Court.

Writ of possession under ‘‘ The Overholding Tenants Act,’”’ same as
writ of possession in the Supreme Court.

(2.) Clerk’s Fees.

(I.) In actions to recover a debt, or liquidated demand in money,
when the amount involved does not exceed eighty dollars, and in
appeals to the court:
For filing prweipe, and signing and sealing writs & 80
Signing and sealing orders for arrest, taking affidavits, admmlslermg

ORI, BUNE PRIMBIPE......cocisi iessusiossmmssmssusasssssssossvassasmssssssoss sssostesas . 1.00
For any uoneurrent writ and order for arrest, ‘where & prevnoun writ

or order has been issued............... .50
Signing and sealing every nubpoanu, cludmg ﬂlmg prmclpe .20
Signing and sealing any order - .10
Entering judgment .50
Signing, sealing, and ﬁlmg, ‘when returned anv ‘exeeution. .25
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Copy of judgment and certificate...
Each entry on the docket, provided thlt there shi
other entries on the court docket but one, and no more than for
two entries altogether........... a
Entry of any cause on chambers docket “when mad
Receiving, entering, filing and entering every appeal
(I1.) In controverted election pd.ltlanl
Preparing notices of trial .. "
Posting up and mailing the same.._.
Preparing and posting up election list, ench..
Attending election court, each day ....
Preparing and transmitting papers in cases of appe
For certificate of discharge of ]udgment
For swearing each witness
For searching records..........
For copies of papers, per folio .. .
(III.) In other actions the {oel of the clerk shall be the same as
those preseribed in this chapter for a prothonotary for the like
services in the Supreme Court. 1889, ch. 9, sees. 66, 67, and
schedule ; 1893, ch. 25, sec. 1; 1900, ch. 15, sec. 3.

(3.) Fees of Solicitors and Counsel,

(I.) In actions to recover a deby, or liquidated demand in money, and
in appeals to the court, where the amount involved does not

exceed forty dollars:

Writ of summons, and copy and statement of elaim...

For affidavit and order to arrest S e

Any concurrent writ of summons and order to arrest

Entering appearance, and ﬂhng and serving defence

On final judgment .

Every subpena ...

Every copy subpena....

Execution

Brief and copy, ‘not less than ol 00 nor more than (m the disoretion
of judge, taxing master, or clerk) ,,,,,,

Counsel fee when cause tried, to be taxed hy and in the
A0 JURES, 108 DR MMIOOR ... coiiionsrsnsiviisinsissorisonsirisssvisioss osmessimssuisstsmsnes

(II.) In actions to recover a debt or hquidutsd demand in money,
where the amount involved does not exceed eighty dollars, but is
over forty dollars, and in appeals to the court, except appeals
hereinbefore provided for.

Writ of summons, and copy and statement of elaim

Appeal bond in case of appeal ........ s

For affidavit and order to arrest.....................

Any concurrent writ of summons and order to arres

Entering appearance and ﬂlmg and defence

On final judgment........... -

Every subpena

Every copy subpena

Execution ............coccen.

Brief and copy not less than $1. 00, nor more than (ln the dlscnmon
of the judge, taxing master or elerk).. -

Counsel fee when eause tried not to exceed $7.
in the diseretion of the judge or taxing master.

When cause is tried by a jury the counsel fee shall be taxed at
fifteen dollars.

And in addition for drawing pleadings and doeuments not specified in
this seale (II.) solicitors shall be allowed one-half of the fees
F;esonbod for solicitors for the like services in the Supreme

ourt.

-

-
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(I11.) In other actions the fees of solicitors and counsel shall be the
same as those prencrlbed by this chapter for solicitors and counsel
for the like services in the Supreme Court.

(4.) Other Officers.

The fees for the services of commissioners, the taxing master,
appraisers, coroners, criers, constables, jurors and witnesses,
shall be the same as are prescribed by this chapter for the like
services in the Supreme Court. 1889, ch. 9, sub-s.43 (part), 69,
70, and schedule.

CORONER’S COURT.

(1.) Coroner’s Fees.

For every inquisition, including $2.50 for fees of jury and 50 cents
for fee of constable, to be paid by the munieipality - $10.00
Any extraordinary and necessary expense attending the inquest or
burial of a deceased person, if approved of by the municipal
couneil, shall be a munieipal charge,

(2.) Medical Practitioner’s Fees.

For attendance and evidence before coroner, mcludmg post mortem
- 5.00

eXAMINALION ..o vvvecerecvninnees

(3.) Constable’s Fees.

Summoning a jury by warrant from coroner, and attendance perday..$ .50
Travel per mile, the same as sheriff.

(4.) Witness Fees as in the Supreme Court,
R.S., eh. 128, schedule (part), 1885, ch. 1, see. 8.
COURTS OF PROBATE.

(1.) Fees to be Taken by the Judges of Probate Under ‘‘ The Probate dot,”
Third Part.

‘Where the estate does not exceed $400 and there is no contest, in full

AR S - $4.00
Where the estate does not exceed $800 and there is no contest, in full

of all fees 6.00
Every citation, mcludlug order for the same........... . " . .40
Every order not herein specially provided for -40
For the probate of a will or letters of ndmmmrlhon where the nntnls

does not exceed $800, and order for the same ‘ 3.50
Ditto, ditto, when above $800 and not exceedmg MUOO an 4.00
Ditto, ditto, when above $4,000, and order . ST o 9.50
For warrant of appraisement n.ud order for the same .50
For every subpmna, attachment, execution, or other procoas not

otherwise provided for, including order for the same .. ; .20

Letters ad colligendum.... B—
Decree in ordinary cases of gruntmg licenses to sell mortglg
lease real property, allowing accounts, settlement of estate and
distribution thereof, ete.......... 2.00
Decree for probate of a will or cndlcll “letters of wdministntion, or
granting license to sell, mortgage or lease real property, allow-
ing accounts, aettlement of estate, and distribution thereof, ete.,

where there is a contest . s S 6.00
Transmitting nppenl with statement of decision... siaavs DO
Taking testimony in wntmg where there is a conteut per lolm .20
Warrant for commissioners to divide real property, on petl on of

parties ...... S
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Dedimus potestatem to take deposition of witnesses, and order there-

BUOP ssuconans issorounansssorpnssisnreibecssnesatrssssousiions HISRYSON HsEERIY N .. 1.00
Appomtlng nnd nllowing guudmnl to minors, and order therefor... 3.00
Every oath administered by him ........ - 20
Examining and taxing costs 50

R.8. e. 128, schedule (part).

(2.) Fees to be taken by the Ilapmmr in districts in which there is a Judge of
Probate under ‘' The Probate Aet,”’ Third Part.

Where the estate does not exceed $400 and there is no contest, in full
of all fees ’
Where the estate does not exceed $800
of all fees -
For filing every paper.... O .
Probate of will and letters of administration and entry of order

therefor, where the estate is under $800... 3.50
Where estate is above $800 and does not axoeed M 000 “and entry of

P SRS RS SO 4.00
Where estate is above N 000 ‘and entry of order therefor SRR
Letters of guardianship or uri colligendum, and entry of order.. 2.00
Copy of will and probate, per folio......... 10
For copy of will for the registry of doeds, and trnnsmlmng ‘same

when less than twenty folios... PR ptiivhin 1.00

When more than twenty folios, per folio.. .
For copy of partition and vnlualwn of real property for reglstry “of
deeds and transmitting same, per folio........ .10

For copy of plan acoompgnymx same. 1.00
For preparing bond in all necessary cases .80
Preparing citation and seal....... 40
Each copy thereof... % .20
Preparing necessary lmdavnu each. . .20
Filing every warrant and seal... 50
Filing every certificate of lieensa to sell real propeny 1.00
For all copies of papers, per LOM0. covocsins .10

For every certificate and di . . o 1.00
For entry of every decree in ngiutry book and of every order not

specially provided for, per folio.. .10
Every search or inspection of documents... .20
Preparing lubpmnn and sealing. ... : .40
Filing each preecipe for the same... 10
Filing every caveat or notice of lppoul - = .40
Preparing every execution, attach t, or othor not specially

provided for, and entry of order therefor.. A et ? 40
Filing every deeree............ ....ccoocuenn. -

[
=
S

Every oath administered by him o
Taxing costs............ i CI TR sk .50
1897, eh. 2, Rogiltrnr s Fees (pm)

(8.) Fees to be taken by the Registrar of Probate under the Second Part of
““ The Probate Aet,”’ in Probate Districts in which there is no Judge of
Probate and a Judgc of the County Court is ex officio Judge of the Court
of Probate, and in those only, in addition to the Fees prescribed for
Registrars in Probate Districts in which there is a Judge of Probate.

Decree for granting license to sell, mortgage, or lease real propeny $ l 00
Warrant for commissioners to dnvide real property on petition......... 00
Transmitting appeal with statement of decision to judge.. e 1.00
Attendance before judge at any sittings of the court, ench case........ .50
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When one case occupies more than one day, for each extra day... 1.00
Every order not herein specifically provided for...... . .50
1897, ch. 2, Register’'s Fees (part).
(4.) Fees of Counsel and Solicitors,

Taking instructions for client to commence or defend proceedings in

Court of Probate TR - $ 2.00
Preparing every petition............. 1.00
Preparing every other paper neeessary to be propnrul by lnm, in-

cluding aeccounts, per folio.... 20
Every additional copy thereof, per folio.................. 10
Every necessary attendance on court 1.50
Every hearing or argument before the court, not less than two dollars

and fifty eents nor more than ten dollars, at the discretion of the

taxing authority.
Serving every notice or other paper on each person 20
R.S., e. 128, sched. (part).

(5.) Fees of Sheriff or other Officer.

Nernng citation or other process (subpena excepted), on each person$ .50
Serving subpena on each person 20
Trav el]mg fees effecting service same as in Supreme C. nurt effecting

service of a writ. R.S., e. 128, sched. (part).

(6.) Appraiser’s Fees.

For appraising the estate of a deceased person, for each duy he is

actually employed, not to exceed % 2.00
R.8., e. 128, sched. (part).

(7.) Witness fees as in the Supreme Court,
THE MUNICIPAL COURTS.
(1.) Fees to be paid to the Clerk.
Summons or eapias............... . wm—— NS |
Each copy of do 25
Affidavits for capias or other purpose, each 25
Subpena............ - 30
For each copy of 4o . .20
Administering every oath in court .. .10
Trial and judgment, when for $40 or more 1.00
Trial and ]udgment when under $40 50
Execution " 20
Orders, each 20
Copies, each 10
Appeal bond 60
Transmitting appeal 25
Certificate of judgment.. 25
Certificate of discharge..... 25
(2.) Constables’ Fees.

Serving summons or eapias and making return s 4 .20
Bail bond .50
Attending trial with pnsoner under cnpms .50
Serving pubpena .20
Serving execution and return 20

Poundage on execution, when sale, five per cent.
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Poundage on execution, when paid, two and one- hllf per oent
All travelling on service of enpiu, and
actually and ily perf d by table or other omcer,
r mile .05
1895, e. 4, 8. 2560, and schedule.

(3.) Witness Fees as in the Supreme Court.
STIPENDIARY MAGISTRATES,

The fees to be taken in civil cases by any stipendiary magistrate of any
county and by any constable for services in respect to proceedings before
any such stipendiary magistrate, shall respectively be the same as those
taken in a municipal court. 1898, ¢. 60, ss. 1, 2

BEFORE JUSTICES OF THE PEACE IN CIVIL CASES.

(2.) Justices’ Fees.

Each summons or capias, and copy th f.
Affidavit for capias and swearing

Cop§ for each witness
Trial and judgment before one justice
Trial and judgment before two justi
Venire
Returning all papers, with transeript thereof, to Supreme or Couuty
Court
Each ti
Affidavit of service of summons when required and swenrmg
Affidavit on appeal and swearing .
Appeal bond
Letter where claim is settled without summons.

All fees taken in any suit wherein the services and presence of two
justices are required, as well as for execution therein, exeept for
returning the papers on appeal, tobe divided between the two jus-
tices acting therein as follows,—two-thirds to the justice first
applied to, and the remaining third to the other. R.S. ch. 128,
schedule (part) ; 1893, eh. 28, 8. 1; 1804, ch. 14, see. 1.

(2.) Constables’ Fees.

Serving summons and making return
Serving capais and making return
Bail bond...
Summonlng a )Il
Summoning each additional juror where there are not sufficient by-
standers.
Serving sub
Serving
Poundage on execution on sale of goods .
Poundage on execution where the amount is p:
four dollars
All tnvelling to be computed from residence of ;nlticew residence of
d , eapias or each mile when
neeeuunly done ; and from residence of officer to residence of
witness, on subpeena, each mile when necessarily done.... -
‘When subpmnnl are served by a constable travel shall not be uhnrged
for serving each witness, but only so much travel as is actually
and necessarily performed by the constable in serving all the
subpenas. R.S., ch, 128, schedule (part).

each wit;
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{8.) Witness’ Fees.
Each day in actual attend

$ .50
All travelling, to be puted from the resid of the witness to the
place of trial, per mile ST .10
R.8., ch. 128, schedule (part).
(4.) Jurors’ Fees.
Each juror on every trial.... ... miinminneins coneicennne $ .20

R.8., ch, 128, schedule (part).
FEES TO BE TAKEN UNDER THE SUMMARY CONVICTIONS ACT.

(1.) For a Stipendiary Magistrate or Justice of the Peace.

For an information and warrant for apprehension, or for an informa-
tion and

e .60
For each copy of summons or warrant to be served on defendant. .25
For each affidavit.. .10
For each subpena (only one to bs hxed to esch aide, to mclude any
number of names) .10
For each summons to witness, 10 be taxed.............coooeivvrrerevimrcroennn .10
For each copy ditto .. .10
For every reeogniznnco (only one to be ohnged) .25
For hearing and determining case (each day)... .50
For do., when second justice necessary on hea .50
For wnrlnt to levy penalty. .25
For making up record of convietion when the same is ordered to be
returned on a certiorari .. ) .50
In all cases of summary convietion bo!oro s jnntme or jus ce of tho
peace, or ahpendury magintuta. for every convietion, to be
charged only in cases in which the convietion is drawn up in
writing. v .25
For every o
diary magistrate .......... .50
Copy of any papers connected with .ny ‘trial and the minutes of the
trial if demanded, per folio of 100 WOrds............cccvvrvicvrrinrrrirnnrnnns 10
(2.) Constables’ Fees.
For serving summon .20
For arrest under warrant. .50
For actual travel serving summons or making arrest, per mile.. .10
(.1.) Witness’ Fees.
For d when sub I NSRRI neea e (g
For travel (per mile each wny) .05

1889, ch. 35, see. 1
FEES TO BE TAKEN UNDER THE LIQUOR LICENSE ACT.

(1.) For a Stipendiary Magi: or for two Justices of the Peace, or for one
Justice of the Peace in any case in which one Justice may act.

For infor ion and warr

..... .50
For information and .50
For each copy of warrant or summons to be served on defendant . 25
For summons to be served on witnes: .25
For each copy .. .10

For hearing and deurmimng the case, each j et Iy
For warrant to levy a penalty. .60
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For ooy{ of any papers connected with any trial and miuutes of the
when demanded, pu foli -

For every convietion .......

For warrant of commitment .

(2.) For Constables.
Pos W Sadie. o 3 i h
And for necessary travel per mile ouh LA ER——— "
For costs and charges of conveying dofend:n! to jail one dollar
be allowed for the arrest, and six cents per mile for necessary

travel in making the arrest and eonveying to jail. 1895, ch. 2,
sub-s. 115, 143,

(3.) Witness Fees.
The same as in the Supreme Court.
BASTARDY CASES.
(1.) Justice’s Fees.

The information of the woman in writing

Warrant to apprehend the reputed father ‘before birth of the ehild...

Bond thereon... o

W"Amnt to bring l.hc npnted father and mother before the ;ultleel
ach ..

Bond to perform order of filiation, whether on nppell r otherwise

Warrant to apprehend the npnud father when he does not lppolr at
the time of making order of filiation ...

Order of filiation, per folio ... o

(2.) Constable's Fees,

The (nma as in other cases before justices. R.S., ch. 128, schedule
part
(3.) Witness Fees.

‘The same as in the Supreme Court.

FEES OF REGISTRAR OF DEEDS.

For the attestation of a subseribing witness....

For entering and registering every deed or oonveynnce, per folio..

For entering every docket of jud

For registering lppmiumont, per !ollo -

For registering copy of partition of real pmperty in Suprems Court or
Court of Probate, per folio

For entering and filing a diseh

For every certificate ot registry wrm.on on any d«d or conveynneo
(not to be ch: d in case of j or , or dis-
charge thereof, or on the release of a mortgage).. .

For registering copy of will when less than twenty folios

When more than twenty folios, per folio ........

For every office copy from the books of rog-lltry, ‘or bill of sale or
instrument on file, delivered out, per folio......... .

For every certifieate upon such office copy, where such is roqulnd "

For every search, whether for & single deed or conveyance, or for a
single title, msde on one and the same day

For filing, indnlnx and entering every bill o
kntmmont of hiring, lease or bargain under

et

The Bills of Bllo
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For administering every oath thereon o -

For filing every renewal statement and affidavit of a bill of sale..

For entering and indexing every certificate of discharge

For inspection of bill of sale or other instrument on file, eleh ‘orof a
single title made on one and the same day... e

For filing and indexing every certifieate, order of protection. or order
discharging an order of protection under ‘‘ The Married Women's
Property Aet?.........ccocuenn

For every mupeelion of certificates and orders under the said Act
made on a single day....

For searching in firm lndex under the chlpler “()l The Registration
of Partnerships,’’ each firm.

For searching in individual index, under such elnn!er. euh name...

For each certificate under such chapter when required.

For filing an assignment and affidavit, and for making all proper
indorsements in connection therewith under *‘‘ The Assignments
A0 Y s

For rogmterlng ‘a elaim for lien under ‘* The Mechanies’ Lien Act.”’

For registering a discharge under ‘‘ The Mechanies’ Lien Act.”’

For every certificate of title and incumbrances furnished in fore-
closure or other suits at law, or in equity, under any general rule
of court or order in a CAUSE ..............cocoinninninnn 2

R.8. eh. 128 schedule (part) ; R.S. ch. 83, sec. 18 ; 1898, ch. 11, sec.

13 (part) ; 1808, ch, 22, schedule ; 1899, ch. 20, secs. 18 (part),
24 (part).

FEES OF JAILER OR KEEPER OF LOCK-UP HOUSE.

For every person committed to jail on eivil process... $

For every person discharged therelrom, exoep! insolvents or mdigenl
dehtors and eriminals ” S e

R.8.. eh. 128, schedule (part).

FEES ON DISTRESS FOR RENT.

Warrant to bailiff ..
Appraisement

Notice and each necessary eopy
Appraisers, each -

On asale or payment without sale, the snme fees as toa sherlﬂ
No tustody money to be allowed.

R.S., ch. 128, schedule (part) ; 1886, ch. 39, see. 1.

FEES UNDER ‘‘ THE COLLECTION ACT.”
(1.) Commissioner’s Fees.

Each commissioner, stipendiary magistrate, or justice, perusing affi-
davits and issuing orders for examination ...

Each commissioner, stipendiary magistrate, or Jnntiee for each dly 8
n!tendnnes at enm(nltion, holring an enquiry..

Each commissi , sti 'y te, or justieo. on aignlng
order or statutory decision.

1894, ch. 4, schedule of fees.

2,) Sheriff’s and Constable’s Fees.

Demand under execution and certificate............... G $1.
Travel one way 'y under from resid of shoriﬂ
per mile..

Arrest under any warrant or order authorized by this ehnptnr
Necessary travel to make arrest one way, per mile............ .
1897, eh. 38, sec. 9.

Co8TS—29

.25

20
20

20

20
20

10
10

.25

B0

25

50

50

.20

on

.25
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FEES ‘ UNDER THE INDIGENT DEBTORS' ACT.”

Each commissioner, on signing order ... oo 1 |
Each stipendiary magistrate or jnltlee, on llgnlng order...

If proceeding adjourned, same fees each day of attendance.

Each commissioner, on signing final order ..
Each stipendiary magistrate or justice, on llgninc final order...
R.8., eh. 118, sehedule of fees.

%8 88

FEES UNDER THE CHAPTER ‘* OF ESTREATS.”
(1.) Prothonotary.

Making up estreats of each sittings. ... ... $1.00
Entering and oxtm!ing upon a roll in dupliene, ‘the fines and for-
h

feited r cac i making oath to same, and
lunlmmlng to the sheriff ... 2.00
Making out and delivering to the sheriff the writ of exeeution and
capias thereon ............ . 50
Making out and eenlrylng eopy of roll And return of the -herlﬂ and
transmitting it to the Attorney-G
Drawing order of the judge to estreat and put in suit ... .50
(2.) Shetif.
Levying fines or mognlnneol estreated, the same allowance as on
ti in eivil p gs. R.S. ch. 119, see. 13,

CHAPTER 186 (R.S.N.S.).

OF FEES PAYABLE BY MUNICIPALITIES FOR THE ADMINISTRA-
TION OF JUSTICE.

AMOUNT OF FEEs.

1. (1) A prothonotary and elerk of the Crown shall be allowed under
‘“The Juries Aect,’’ for copying the names with the deseriptions, additions,
and numbers of jurors into the jury book, the sum of one cent for each
juror whose name is entered for the first time in the jury book, and for
preparing each ticket ining the name or ber of a juror whose name
or number has not been previoully pluod in a jury box, one cent.

(2) He shall be allowed in inal cases for issui for

far o fon the same fees that he is allowed in civil cases.

1900,
(8) Ho lh.ll |llo be allowed in eriminal cases the fees prescribed in the
first schedule to this chapter.

2. (1) Every stipendiary mlgmnte and .\umco o! tho peace, for his
services in respect to a person charged with an i shall be
allowed the fees prescribed in the first schedule to this ehnptar.

(2) Nothing in this section contained shall apply to a stipendiary
'I’Ill'iltrlh to whom a municipality pays a salary in lieu of fees. 1900, ch.
20, see

3. Every ble for ing, or pting, whondue diligence has
been used, to or w of t in the case of a
person ch wlth an indictable off , shall be all d the fees pre-

seribed in such schedule, or in lieu of such fees he may be allowed by the
prosecuting officer, if any, and the stipendiary magistrate or justice having
cognizance of the case, reasonable disbursements, and a sum not exceeding
one dolllr for each dwy necessarily spent by him in oxnuting, or 80 at-

g to such p or of 1900, ch. 20,

sec. 3.




NOVA SCOTIA TARIFF OF FEES. 451

4. Every person who attends before a stipendiary magistrate, justice of
the peace, or at a sitting of a ecounty court, judge’s eriminal court, or of
the Supreme Court, as a witness for the prosecution in respeet to an in-
dietable offence, shall be allowed the fees preseribed in such schedule for
his travel and actual attendance. 1000, eh. 20, see. 4.

5. If sueh witness is a poor person who is obliged to attend a sittings
of any eourt on recognizance or subpeena, the court or judge may direct that
such person shall be paid, in addition to such fees, such allowance as the
court or judge, after examining such poor person on oath, thinks reason-
able for his time, trouble and expense as a witness. 1900, eh, 20, sec. 5.

VERIFICATION OF ACCOUNT,

6. An account containing the items of fees and allowances claimed by
a prothonotary and elerk of the Crown, by a stipendiary magistrate or
justice of the peace under this chapter, shall be paid upon the production
of such account, verified by the affidavit of the claimant (form A in the
second schedule), stating that the services mentioned in such account have
been actually and necessarily performed by him, and that the acecount is
correct lnd’l{u-tly due to him. 1900, ch. 20, see. 6.

. he account of a constable shall be paid on the certificate (form
B) of the prououting officer, if any, and of the clerk of the court, stipen-
diary magistrate, or justice of the peace, having ecognizance of the case in
which the services are alleged to have been rendered, whether there is such
prosecuting officer or not.

(2) Sueh judge, stipendiary magistrate or justice, may require an
affidavit from such constable verifying his account, and may examine him

- on oath in respeet to the same, and disallow any part thereof. 1900, ch. 20,
sec. 7.

8. A witness or prosecutor shall be entitled to the payment of his fees
and allowances when they are certified to be correct,

(a) by the prosecuting officer, if any, and by the stipendiary magis-
trate, or justice of the peace, in the case of which he has cog-
nizance, whether there is such prosecuting officer or not; or

(b) by the prosecuting officer, and the clerk of the Crown, or elerk
of the eourt, in a case before the Supreme Ccurt, or a county
court judge’s eriminal court. 1900, ch. 20, see. 8.

9. The certificate (form C), shall state that there was reasonable gronnd
for instituting the proceedings, that the witness was a material and neces-
sary witness for the prosecution, and that he attended expressly to give
evidence in the same. 1000, ch. 20, sec. 9.

10. Bofore signing such eertificate an affidavit may be required from
any such prosecutor or witness, stating the facts required to be stated in such
certifieate, or he may be examined on oath in respect to such facts. 1000,
ch. 20, see. 10,

11. The forms of verifieation in the schedule, with necessary variations
for partienlar cireumstances, may be used. 1900, eh. 20, see. 11

PAYMENT oF FEES.

12.—(1) Where an offence has been committed, or is supposed to have
been committed, in any munieipality, or in any town, which, before its
ineorporation, formed a part of such municipality, the fees and allowances
under this ehapter of any stipendiary magistrate, justice of the peace,
constable, prosecutor or witness concerned in the prosecution in respect to
such oﬂone;. shall be paid to them respectively in the first instance by the

of such ieipality.

(2) The fees and allo - of tary and clerk of the Crown
under this chapter shall be paid to him in the first instance by the munici-
pality for which he performs the serviees.
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(3) The fees and allowances paid by such treasurer shall be allowed to
him in his aceounts.

(4) Nothing in this section shall be construed to prevent the muniei-
pality which makes such payment from reimbursing itself in respect to such
payment in whole or in part from the towns or other municipalities in the
same county with itself. 1900, e, 20, s, 12,

FIRST SCHEDULE.
STIPENDIARY MAGISTRATE AND JUSTICE OF THE PEACE.
(Section 2.)

For signing or sealing every order or certificate . $ .20
For attendance at trial 50
For swearing and omp;nolllng ;ury 20
For swearing each witness or constable 10
For taking and entering a verdiet of jur, 20
For arraigning every prisoner............ .20
For filing the papers in eause...... 10
For taking and ontorlng sentence 20
For taking recognizance..... ... .20
For an information and warrant for lppuhenalon or for an informa-

tion and summons .. RSN |
For each copy of summons or warrant to be served on defendant. .25
For each affidavit .. S 10
For each summons to witness .10
For each copy, ditto.... 10
For every recognlme .25
For hearing and dehminlng ease (each dn{ .50
For do., when second justice necessary on hearing, (each day)... .50
For wnrrnnt of commitment, or binding over in lieu of eommltment .25
For taking the deposition o{ witnesses, per £olio.............coeeiinnns 10

ConsTasLes’ Fees.
(Section 3.)

For serving or subp $ .20
FOF BTTOIE BBUOE WONIMEL. .coorvscrvs srmrssesmissasssnss assmmemmresss marsssstansoosssossess: weee 1,50
For actual travel serving or subpeena, or making arrest,

per mile
Taking person to jail, exelusive of disb t ily expended

in his conveyance, per mile ..........nrsismeininnssisisnnns ciiiene + 10

Wirness’ FEEs.
(Section 4.)

For attendance, per day........... $1.00
Travel per mile, coming and going from res dence to the plneo of trial. .05




PART VIIL
APPENDIX OF FORMS.
Form No. 1.
APPOINTMENT TO TAX COSTS.
IN THE HiGn CourT OF JUSTICE (or as the case may be)

(Short Style of Cause.)

I hereby appoint the day of , 19 at
the hour of o'clock in the noon, at my Chambers
at in the , to tax the plaintiffs’ costs of action (or
as the case may be).

% Yo
Taxing Officer (or as the case may be).

Dated the day of , 19

Form No. 2.

CERTIFICATE OF TAXATION.
(Court and Style of Cause).

I certify that pursuant to the judgment (or order) herein

dated (or the request of the Master in Ordinary, or as
may be) I have taxed the costs of the at §
Dated the day of ,AD. 19
M 8

Taxing Officer.
Form No. 3.
OBJECTIONS TO TAXATION.
IN THE Hign Court OF JUSTICE.
Between A.B., Plaintiff,
and
C.D., Defendant.

Objections taken by the plaintiff (or defendant) to the
taxation by , Esq., local taxing officer of the High Court
of Justice in and for the County of at (or as the
case may be) of the bill of costs of the defendant (or plaintiff')
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under the judgment or order herein dated the day of
19

The plamuﬂ objects to the allowance (or disallowance) of
the items in the said bill hereinafter set forth for the following
reasons :

I
No. or Owigc-|  Pace o No. or REASONS FOR ALLOWANCE (0K
TION, BiLL. M. DISALLOWANCE),

Pated at the day of , 19
To Gi. H,,
Solicitor for defendants. E F,
Solicitor for plaintiff. .
Form No. 4.
FORM OF CERTIFICATE UNDER CRIMINAL CODE 898.

Office of the Clerk of the Peace for the County of
I hereby certify that at a Court of General Sessions of the

Peace, (or, the name of any other Court, to which the appeal
was made, as the case may be), holden at , in and for the

said county, on last past : an appeal by A.B. against a
conviction (or order) of J. S., Esquire, a Justice of the Peace in
and for the said county, came on to be tried, and was there heard
and determined, and the said Court of General Sessions (or
other Court as the case may be) thereupon ordered that the
said conviction (or order) should be confirmed (or quashed), and
that the said (appellant) should pay to the said (respondent)
the sum of for his costs incurred by him in the said
appeal, and which sum was thereby ordered to be paid to the
Clerk of the Peace, for the said county, on or before the
day of (instant), to be by him handed over to the said
(respondent), and I further certify that the said sum for costs
has not, nor has any part thereof, been paid in obedience to the
said order.
Dated at this day of one thousand nine
hundred and

G.H
Clerk of the Peace.
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Form No. 5.
WARRANT OF DISTRESS FOR COSTS OF AN APPEAL
AGAINST A CONVICTION OR ORDER.

Canada, ]
Province of ,
County of ; J

To all or any of the constables and other peace officers in
the said County of .

Whereas A.B., of the of ,in the county
of (occupation), was on the day of AD.
19, duly convicted before , & Justice of the Peace in
and for the County of for that (set out the offence as

stated in the conviction), or, if the appeal was from an order
for the payment of money, the following will be substituted for
the above recital. See Form E.E.E. to the Criminal Code :—

“ Whereas, on the day of ,AD. 19 | acom-
plaint was made before , a Justice of the Peace in and
for the said county, for that (set out the matter complained of
as in the order), and thereupon the matter of the said complaint
having been considered, the said A.B. was adjudged to pay the
said C.D. the sum of , on or before the day of §
A.D. 19 , and also pay to the said C.D. the sum of , for
his costs in that behalf). And whereas the said A.B. appealed
to the Court of General Sessions of the Peace (or other Court
discharging the functions of the Court of General Sessions, as
the case may be) for the said County, against the said convic-
tion or order, in which appeal the said A.B. was the appellant,
and the said C.D. (or J.S., Esquire, the Justice of the Peace who
made the said convietion or order) was the respondent, and
which said appeal came on to be tried and was heard and deter-
mined at the last General Sessions of the Peace (or other Court,
as the case may be), for the said County, holden at 5 o
on , and the said Court thereupon ordered that the said
conviction (or order) should be confirmed (or quashed) and that
the said (appellant) should pay to the said (respondent) the sum
of , for his costs incurred by him in the said appeal,
which said sum was to be paid to the Clerk of the Peace for the
said County, on or before the day of one thousand
nine hundred and , to be by him handed over to the said
C.D., and whereas the Clerk of the Peace of the said County
has, on the day of (instant), duly certified that the
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said sum for costs had not been paid ; These are, therefore, to
command you, in His Majesty’s name, forthwith to make
distress of the goods and chattels of the said A.B., and if within
the term of days next after the making of such distress,
the said last mentioned sum, together with the reasonable
charges of taking and keeping the said distress, are not paid,
then to sell the said goods and chattels so by you distrained,
and to pay the money arising from such sale to the Clerk of the
Peace for the said county of , that he may pay and apply
the same as by law directed; and if no such distress can be
found, then to certify the same unto me or any other Justice of
the Peace for the same County, that such proceedings may be
had herein as to law appertain. ’

Given under my hand and seal this day of ,in
the year , at , in the County aforesaid.
(Seal),

J.P., (Name of County.)

Form No. 6.
BOND—SECURITY FOR COSTS OF ACTION.
Rules 1198 et seq.

Know all men by these presents that we, A.B., of the
of ,in the County of ,and C.D,, of ete., and EF,
of ete., are jointly and severally held and firmly bound unto
G.H., of ete., in the penal sum of four hundred dollars (or such
other sum as may be ordered) of lawful money of Canada, to be
paid to the said G.H., his executors, administrators or assigns,
for which payment well and truly to be made, we bind our-
selves, and each of us binds himself, our, and each of our heirs,
executors and administrators respectively, firmly by these

presents.
Sealed with our seals.
Dated this day of ' 10 .
Whereas by an order dated the day of , 19

and made in a certain action now pending in the High Court of
Justice, wherein the said A.B. is plaintiff and the said G.H. is
defendant, it was ordered that the said A.B. should within four
weeks from the service of the said order, give security on his
behalf in the penal sum of four hundred dollars, to answer the
costs of the said G.H. of the said action.
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Now the condition of this obligation is such that if the
above bounden A.B. and E.F., or one of them, their, or one of
their heirs, executors or administrators, do and shall well and
truly pay or cause to be paid to the said G.H., his executors,
administrators or assigns, all such costs as may be awarded to
him, the said G.H. in the said action, then this obligation shall
be void, otherwise to remain in full foree and virtue.

Signed, sealed and delivered |
in the presence of o

Form No. 7.
AFFIDAVIT OF JUSTIFICATION FOR APPEAL BOND.
IN THE HiGH CoURT OF JUSTICE.

Between A.B. (Respondent), Plaintiff,
and
C.D. (Appellant), Defendant.

I, EF., of ete., make oath and say as follows:

1. T am one of the sureties to the annexed bond.

2. I am a resident inhabitant of Ontario, residing at
and am a householder (or a freeholder) in

3. I am worth and own property to the amount of $
(the sum mentioned as the penalty, or such sum as the deponent
is bound in), over and above what will pay all my debts (if
surety in any other matter add and every other sum for which
I am now liable or for which I am bail or surety).

4. I am not bail or surety for any plaintiff' or defendant
except in this action (or if bail or surety in any other cause or
matter add and except for G.H. in an action in the High Court
in which X.Y., is plaintiff and G.H. is defendant in the sum of
$ , or as the case may be, specifying the several causes or
matters with the court in which each is, and the sums in which
the deponent is bail or security).

5. And I, J.H,, of , make oath and say as follows (in
similar terms as the case may require, or separate affidavits may
be made).

The above-named deponents, )
EF. and J.H., were sworn, ete. |
the day of I8
before me. |

A Commissioner, ete.
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AFFIDAVIT OF EXECUTION
(Of Bond or other Instrument.)

Ontario, ’ I, of the of in the
County of ) }County of (addition or occupation)
To wit : make oath and say as follows :

1. I was personally present and did see the within (or
annexed) instrument duly signed, sealed and executed by C.D.
and E.F., two of the parties thereto.

2. The said instrument was so executed at

3. I know the said parties.

4. T am a subseribing witness to the said instrument.
Sworn before me, ete.

Form No. 9.
BOND FOR SECURITY OF COSTS OF AN A/
THE SUPREME COURT OF CANA

AL TO

Know all men by these presents, that we ,of the
of ,in the county of and Province of , of the
same place and , of the same place , are
jointly and severally held, and firmly bound unto in the

penal sum of $500, for which payment well and truly to be
made we bind ourselves and each of us binds himself, our and
each of our heirs, executors and administrators firmly by these
presents.
Dated this day of ,AD. 19
Whereas a certain action was brought in the Queen’s Bench
Division of the High Court of Justice for Ontario by the said
, plaintiff against the said , defendant.  And
whereas judgment was given in the said Court against the said
, who appealed from the said judgment to the Court of
Appeal for Ontario. And whereas judgment was given in the
action in the said last mentioned Court on the day of
AD. 19 . And whereas the said complains that in
giving the last mentioned judgment in the said action upon the
said appeal manifest error hath intervened, wherefore the said
disires to appeal from the said judgment of the Court of
Appeal for Ontario to the Supreme Court of Canada.




e S TR L NS

APPENDIX OF FORMS. 459

Now the condition of this obligation is such, that if the said
shall effectually prosecute his said appeal and pay such
costs and damages as may be awarded against him by the
Supreme Court of Canada, then this obligation shall be void,
otherwise to remain in full force and effect.
Signed, sealed and delivered )
in presence of ; ‘

Form No. 10.
AFFIDAVIT OF EXECUTION.
Provinee of . " I, of the of , in the County
County of . - of and Province of , make
To wit : . oath and say :

1. That I was personally present and did see the within
instrument duly signed, sealed and executed by and
, the parties thereto.
2. That the said instrument was executed at
3. That I know the said parties.
4. That I am a subscribing witness to the said instru-

ment.
Sworn before me at the '
of in the County of
and Province of , this [
day of , AD. 19 )
A Commissioner in H.C.J., ete.
Form No. 11 o

AFFIDAVIT OF JUSTIFICATION BY SURETIES.

I, of the of , in the County of and
Provinee of , make oath and say, that I am a resident
inhabitant of the Province of , and am a freeholder in
the of aforesaid, and that I am worth the sum of
$1,000, over and above what will pay all my debts.

And I, , of the of in the County of
and the Province of , make oath and say, that I am a
resident inhabitant of the said Province of ,and am a
freeholder in the of aforesaid, and that I am worth
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the sum of $1,000, over and above what will pay all my debts.
The above named deponents,
and , were severally sworn before )
me in the of in the County ;
of and Provinece of , this
day of ,AD. 19 ‘

A Commissioner in l-l‘C.J., ete.

Form No. 12.
AFFIDAVIT OF DISBURSEMENTS.
(Supreme Court of Canada).
IN THE SUPREME COURT OF CANADA.
Between A.B., Appellant,

and

C.D., Respondent.

I, of the of in the Province of
, (occupation) , make oath and say :

1. That I am (a member of the firm of, ete., or a clerk in
the office of, ete,) the attorneys or solicitors for the above
named , and as such have a personal knowledge of the facts
hereinafter deposed to.

2. That on behalf of the said (appellant or respondent) I
have paid , of the of ,in the said Province,
printers, the sums following for the work mentioned, viz.:

Insert the amount paid printer for printing appeal case
appellant’s factwm or respondent’s factum, also give date when
payment or payments were made.

3. That in addition to the foregoing, I have paid the follow-
ing sums in this appeal, viz.:

4. That with regard to the foregoing disbursements, I
believe that the amount so paid for printing is fair and reason-
able, and is the usual and lowest price for which that class of
work can be done in the said of and that the fore-
going amounts further paid as aforesaid were reasonable and
proper disbursements in the appeal.

Sworn before me at the \'
of in the Province of :
this day of ,A.D.19 ,f

A Commissioner in H.C.J,, ete.
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Form 13.
JUDGMENT FOR COSTS.

After acceptance of money paid into Court.
(Title, Date, ete.)

¥ The defendant having paid into Court in this action the sum
of § in satisfaction of the plaintiff’s claim, and the plain-
tiff having by his notice dated the day of , 19
accepted that sum in satisfaction of his entire cause of action,
and the plaintifi’s costs herein having been taxed, and the
defend int not having paid the same within 48 hours after the
said taxation.

It is this day adjudged that the plaintiff recover against the
defendant costs to be taxed.

Form No. 14.

JUDGMENT FOR DEFENDANT'S COSTS ON DIS-
CONTINUANCE.

In the
Between A.B., Plaintiff
and
C.D., Defendant.
The day of , 19
The plaintiff having by a notice in writing dated the
day of , 19, wholly disecontinued this action (or, with
drawn his claim in this action for), or withdrawn so much of his
claim in this section as relates to (or as the case may be).

It is this day adjudged that the defendant recover against
the plaintift costs, to be taxed.

The above costs have been taxed and allowed at $ ;
as appears by a (taxing officer’s) certificate dated the day
of W
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Form No. 15.

JUDGMENT FOR PLAINTIFF'S COSTS AFTER CON-
FESSION OF DEFENCE.

In the
Between A.B., Plaintiff
and
C.D., Defendant.
The day of , 19

The defendant in his defence herein having alleged a ground
of defence which arose after the commencement of this action,
and the plaintiff having on the day of L
delivered a confession of that defence: It is this day adjudged
that the plaintiff recover against the defendant costs, to be
taxed.

The above costs have been taxed and allowed at $ >
as appears by a (taxing officer’s) certificate dated the day
of ‘

y AV

Form No. 186,

JUDGMENT FOR COSTS AFTER ACCEPTANCE OF
MONEY PAID INTO COURT.

IN THE
Between A.B., Plaintiff,
and
C.D., Defendant.

The day of , 19

The defendant having paid into Court in this action the
sum of $ in satisfaction of the plaintifi’s claim, and the
plaintiff having by his notice dated the day of 40
accepted the sum in satisfaction of his entire cause of action,
and the plaintiff’s costs herein having been taxed, and the
defendant not having paid the same within forty-eight hours
after the said taxation.

It is this day adjudged that the plaintiff recover against the
defendant costs to be taxed.

The above costs have been taxed and allowed at $ , 88
appears by a taxing officer’s certificate dated the day of

U
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Form No. 17.
JUDGMENT FOR PLAINTIFF'S COSTS.
After Confession of Defence (Ontario Rule 295).
(Title, Date, etc.)

The defendant in his statement of defence herein, having
alleged a ground of defence which arose after the commence-
ment of this action, and the plaintiff having on the day of

, 19 | delivered a confession of that defence.

It is this day adjudged that the plaintiff recover against the
defendant costs to be taxed (or $ for costs).

Judgment signed the day of , 19
(Signature of Officer.)

The following may be appended at or after the signing of
the judgment on production of the taxing officer’s certificate :

The above costs have been taxed and allowed at $ , a8
appears by a taxing officer’s certificate dated the day of
|

(Signature of Officer.)

Form No. 18.

JUDGMENT FOR DEFENDANT'S COSTS. ON
DISCONTINUANCE.

(T'itle, Date, Etec.)

The plaintiff having by a notice in writing dated the

day of 19 , wholly discontinued this action (or with-
drawn his claim in this action for or withdrawn so much
of his claim in this action as relates to or as the case may
be.)

It is this day adjudged that the defendant recover against
the plaintiff costs to be taxed (or $ for costs.
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Form No. 19.

JUDGMENT ALLOWING SET-OFF OF COSTS ON HIGH
COURT SCALE AGAINST COSTS ON DIVISION
COURT SCALE.

(Formal Parts).

1. This Court doth order and adjudge that the said
defendant C. D. do pay to the plaintiff, the sum of $ and
costs on the Division Court scale, and that the defendant C.D.
be entitled to set-off’ against such sum and costs, the costs of
action of the said defendant as between solicitor and client
upon the High Court scale, and that the plaintiff do pay to the

said defendant the excess, if any, in his favour forthwith after
taxation.

(Signature of officer.)

Form No. 20.
JUDGMENT—COSTS OUT OF ESTATE.
IN THE HigH CoURT OF JUSTICE.
The Honourable Mr. "

Justice day the day of
I T
Between A. B., Plaintiff,
and
C.D., EF. and G.H., defendants.
1. This action coming on for trial upon the day of

19 , before this Court at the sittings thereof for the
trial of actions without a jury, holden by the Honourable Mr.
Justice , at ,in presence of counsel for plaintiff and
the defendants, upon hearing read the pleadings, upon hearing
the evidence adduced and what was alleged by counsel for all
parties, and this Court having reserved judgment until this day,
and the same now coming on for judgment.

2. This Court doth declare that the property devised and

bequeathed to deceased, in the Fle&dings mentioned in
and by the last will and test: t of d d, was so
devised and bequeathed to her, the said absolutely and

free from any trust, and doth order and adjudge the same
accordingly.
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3. And subject to the declaration aforesaid, this Court doth
further order and adjudge that this action be and the same is
hereby dismissed.

4. And this Court doth further order and adjudge, that the
costs of the action of all parties, including those of the official
guardian ad litem, to be paid to them out of the estate of the said

deceased, by the defendants C.D. and EF. as executors,
forthwith after taxation thereof. And the said defendants, the
executors, are to be at liberty to retain out of the estate of the
said their costs to be taxed as between solicitor and client.

(Signature of officer signing the judgment.)

Form No. 21.
ORDER FOR SECURITY FOR COSTS OF ACTION,

Issued on Preecipe (Ontario Rule 1199).

IN THE HigH COURT OF JUSTICE.
day the day of 19

Between A.B., Plaintiff,
and
C.D., Defendant.

Upon application of the defendant, and it appearing by the
indorsement on the copy of the writ of summons served on said
defendant that the said plaintiff resides at out of the
Jjurisdiction of this Court :

1. It is ordered that the plaintiff do within four weeks from
the service of this order give security on his behalf in the
penal sum of four hundred dollars, to answer the defendant’s
costs of this action, and that all proceedings be in the mean-
time stayed.

2. And it is further ordered that in default of such security
being given by the plaintiff this action be dismissed (where
there are several defendants as against such defendant) with
costs, unless the Court or a Judge upon special application for
that purpose otherwise orders.

(Signature of Officer.)
cosT8—30

——
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Form No. 22.
CERTIORARL
(Notice to Abandon Proceedings.)
To (the informant) of the of in the

County of

Take notice that hereto annexed and served on you here-
with, is a true copy of a notice served on C.D., Esquire, police
magistrate, (or one of His Majesty’s justices of the peace) for
the of of a motion for certiorari to issue out
of the High Court of Justice, directed to the said magistrate
(or justice), and to the Clerk of the Peace for the County of

for the removal into the said High Court of Justice of
the record and conviction of A.B. upon the information of you,
the said for that he did on the day of
AD. 19 , at the of in the County of
unlawfully (set out the charge).

And take notice that unless the said conviction, and the
prosecution thereunder, be forthwith abandoned by you, and
and notice given by you to the said A.B, or to me as his
solicitor to that effect with your consent to the quashing of the
proceedings, the said A.B. will apply to the Court on the
quashing of the said conviction for an order that you pay the
costs of the further proceedings necessary in the premises.
Dated this day of ,AD. 19

(Solicitor for said A.B.)

Form No. 23.

ORDER ON CLIENT'S APPLICATION TO TAX
SOLICITOR'S BILL.
In the
Between A.B., Plaintiff,
and
C.D., Defendant.

In the matter of the taxation of costs, and in the matter of
gentlemen, one of the solicitors of the Supreme Court.

It is ordered that the bill of fees, charges and disbursements
delivered to the applicant by the above named solicitor be
referred to the taxing officer to be taxed, and that the said
solicitor give credit for all sums of money by him received of
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or on account of the applicant, and that he refund what, if
anything, he may on such taxation appear to have been
overpaid.

And it is further ordered that if the said solicitor attends
on the taxation, the taxing officer tax the costs of the reference,
and certify what shall be found due to or from either party in
respect of the bill and demand and of the costs of the reference,
to be charged (if payable) according to the event of the taxa-
tion, pursuant to the statute.

And it is further ordered that the said solicitor do not
commence or prosecute any cause or matter touching the
demand pending the reference.

And it is further ordered that upon payment by the
applicant of what (if anything) may appear to be due to the
said solicitor, the said solicitor do (if required) deliver up to the
applicant, or as he may direct, all deeds, books, papers, and
writings in the said solicitor's possession, custody or power,
belonging to the applicant.

And it is ordered that the costs of this application be
Dated the day of , 19

Form No. 24.
ORDER ON SOLICITOR'S APPLICATION TO TAX
BILL OF COSTS.
In the
Between A.B., Plaintiff,

and

C.D., Defendant.
In Chambers.
In the matter of the taxation of costs, and in the matter
of gentlemen, one of the solicitors of the Supreme Court.
Upon hearing and upon reading the affidavit of ;
filed the day of ,19 , and
It is ordered that the above named solicitor’s bill of fees,
charges, and disbursements, delivered to (hereinafter
called the said client) be referred to the taxing officer to be
taxed, and that the said solicitor give credit for all sums of
money by him received from or on account of the said client,
and that he refund what (if anything) he may on such taxation
appear to have been overpaid.
And it is further ordered that the taxing officer tax the
costs of the reference and certify what shall be found due to, or
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from either party in respect of the bill and demand and of the
costs of the reference, to be paid according to the event of the
taxation, pursuant to the statute.

And it is further ordered that the said solicitor do not
commence or prosecute any cause or matter touching the
demand pending the reference.

And it is further ordered that upon payment by the said
client of what (if anything) may appear to be due to the said
solicitor, the said solicitor do (if required) deliver to the said
client, or as he may direct, all deeds, books, papers, and writings
in the said solicitor’s possession, custody, or power, belonging to
the said client.

And it is ordered that the costs of this application be

Dated the day of , 19

Form No. 25.
ORDER TO TAX AFTER ACTION BROUGHT.
In the
Between A.B., Plaintiff,

and
C.D., Defendant.
Upon hearing and upon reading the affidavit of
filed the day of ,19  and .

It is ordered that the plaintifi’s bill of costs, charges and
disbursements delivered to the defendant for the recovery of
which this action is brought, be referred to the taxing officer
to be taxed, and that the plaintiff give credit of the time of
taxation for all sums of money by him received from or on
account of the defendant.

And it is further ordered that the taxing officer tax the
costs of the reference, and certify what upon such reference
shall be found due to or from either party in respect of the
bill and demand, and of the costs of the reference, pursuant to
the statute.

And it is further ordered that the plaintiff do not prosecute
this action touching the demand pending the reference.

And it is further ordered that upon payment of what (if
anything) may appear to be due to the plaintiff, together with
the costs of this action (which are to be also taxed and paid),
all further proceedings therein be stayed, and that the costs of
this application be ’

Dated the day of » 10
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Form No. 26.
CHARGING ORDER (SOLICITORS' COSTS).

In the
Between A.B., Plaintiff,

and
C.D., Defendant.
Upon hearing and upon reading the affidavit of
filed the day of , 19, and .
It is ordered that the said , the solicitor for the

in this action shall have a charge upon for his costs,
charges, and expenses of and in reference to this action.
Dated the day of , 19

Form No. 27.

ORDER TO TAX SOLICITOR'S BILL.
.
After Action Brought.
(Formal parts.)

1. It is ordered that the plaintiff’s bill of costs, charges and
disbursements, delivered to the defendant, for the recovery of
which this action is brought, be referred to to be taxed,
and that the plaintiff give credit at the time of taxation for all
sums of money by him received from or on account of the
defendant.

2. And it is further ordered that the taxing officer tax the
costs of the reference and certify what upon such reference
shall be found to be due to or from either party in respect of
the bill and demand and of the costs of the reference, pursuant
to the statute.

3. And it is further ordered that the plaintiff do not prose-
cute this action touching the demand pending the reference.

4. And it is further ordered that upon payment of what
(if anything) may appear to be due to the plaintiff, together
with the costs of this action (which are to be also taxed and

paid) all further proceedings therein be stayed, and that the
costs of this application be
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ORDER TO TAX BILL OF COSTS ON THE APPLICA-
TION OF CLIENT.

(Formal parts omitted.)

In the matter of

Upon the application of , of the of in
the County of ;
Upon reading ,and upon hearing what was alleged, ete.

1. It is ordered that the bill of fees, charges and dishurse-
ments delivered to the applicant by the above named solicitors
to be referred to , Esquire, one of the taxing officers of
the Supreme Court of Judicature for Ontario to be taxed.

2. And it is further ordered that upon such reference the
said do take an account of all sums of money received by
the said solicitor from or on account of the applicant.

Order to tax issued on pracipe. See Ontario Rule 115},

Form No. 20.

ORDER TO TAX BILL OF COSTS ON THE APPLICA-
TION OF THE SOLICITOR.

(Formal parts omitted.)

Upon the application of the above named solicitor and upon
hearing what was alleged on his behalf, it is ordered that the
bill of fees, charges and disbursements rendered by the said
solicitor to , be referred to , Esquire, one of the
taxing officers of the Supreme Court of the Judicature for
Ontario to be taxed.

And it is further ordered that upon such reference the said
taxing officer do take an account of all moneys received by the
said solicitor from or on behalf of the said in connection
with the said .

Order to tax issued on pracipe. See Ontario Rule 118}
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Form No. 30.

ORDER FOR DELIVERY AND TAXA
SOLICITOR'S BILL OF COSTS.

TION OF

(RULE 1184).
Title, Date, Ete.

Upon the application of ,and the applicant hereby
submitting to pay what, if anything, shall be found due to the
said solicitor upon the taxation of the bill hereinafter
mentioned.

1. It is ordered that the above named solicitor do, within
fourteen days from the service of this order, deliver to the
applicant a bill of his fees, charges and disbursements, and
that the same, when delivered, be referred to the to be
taxed.

Form No. 31.
AFFIDAVIT OF NON-PAYMENT OF COSTS.
(Formal parts).

I, A.B,, ete., make oath and say :—

1. I am a member of the firm of , solicitors for the
above named plaintiffs.

2. The costs of the said plaintiffs herein have been taxed
and allowed at $

3. I have not received, nor to the best of my knowledge,
information and belief has my partners, or anyone on behalf of
my said firm, received the said sum of $ , or any part
thereof, and the whole of the said sum of § remains
unpaid and due to my said firm for costs herein.

Sworn, ete., |

J
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Form No. 32

WRIT OF FIERI FACIAS ON A JUDGMENT OR ORDER
FOR COSTS.

(Court and Style of Cause.)
Epwarp VIL, &e., &c.

To the Sheriff of , Greeting :

We command you that of the goods and chattels and lands
and tenements of in your bailiwick you cause to be made
the sum of $ , for certain costs which by a judgment (or an
order) or our High Court of Justice, dated the day
of , 18 , were adjudged (or ordered to be paid by the
said to , and which have been taxed and allowed at
the said sum, and interest on the said sum at the rate of six per
centum per annum, from the day of , 18, (the

date of the certificate of taxation), and that you have before
the Justices of our High Court, at Toronto, so much of the said
sum and interest as you shall have made from the said goods
and chattels immediately after the execution hereof, and so
m: 'h thereof as you shall have made from the said lands and
ten.ments immediately after the expiration of twelve months
from the day of your receipt hereof, to be rendered to the
said . And in what manner you shall have executed this
our writ, make appear to us immediately after the execution
hereof. And have there then this writ.

Witness, ete.

Place of issue in the margin and indorsements, ete.
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Form No. 33.

WRIT OF FIERI FACIAS TO MAKE COSTS TAXED
TO DEFENDANTS.

I THE HiGH COURT OF JUSTICE.

Between A.B., Plaintiff,
and
C.D., Defendant.

Edward VIL by the Grace of God, of the United Kingdom
of Great Britain and Ireland, King, Defender of the Faith.

To the Sheriff of Greeting.

We command you that of the goods and chattels and lands
and tenements of the above named plaintitiff A.B., in your baili-
wick, you cause to be made the sum of $ and also interes
thereon at the rate of six per centum per annum from the

day of ,A.D. 19, which said sum of money and interest
were lately be fore us in our High Court of Justice, in a certain
action, wherein the said A.B. is plaintiff and the said C.D. is
defendant, by a judgment (or order) of our said Court bearing
date the day of yAD 19 | adjudged to be paid
by the said A.B. to the said C.D. for his taxed costs of defence
in said action, and that you have before us in our said Court at
Toronto so much of that money and interest as you shall have
made from the said goods and chattels immediately after the
execution hereof, and so much thereof as you shall have made
from the said lands and tenements immediately after the
expiration of twelve months from the day of your receipt
hereof, to be paid to the said C.D. in pursuance of the said
Jjudgment (or order).

And in what manner you shall have executed this our writ
make appear to us in our said Court immediately after the
execution hereof, and have you there then this writ.

Witness the Honourable President of our said Court,
at Toronto, the day of in the year of our Lord
one thousand nine hundred and and in the year of
our reign.
(Signature of officer).
Place of issue in margin.
Indorsement : This writ was issued by, ete.
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A,
Abandoned Motions
Costs of affidavits, 3
Cost of, ete., 2
Notice of intention to apply for costs, 2
Party serving motion may countermand, 2
Taxation of costs of, 2, 133
Where motion served but not set down, 2
Where party serving does not appear, 2

Abandonment of Rule
Notice of abandonment, 3
Motion for, 3

Abandoning of Appeal (See Appeal)
Costs of, 2
Effect of not giving security, 2
Effect of not setting down appeal, 2

Abortive
Costs of not taxable, 1
Where party not responsible for, 1
Mortgage sale abortive, 1, 136
Trial where abortive, 1, 2

Absconding Debtors
Costs where defendant not an, 1
When costs payable by plaintiff, 1

Abstract of Title
Costs of obtaining, 3
Negleet to verify by vendor, 3
Power of master in such ease, 3
Where purchaser acts unreasonably, 3
Where good title eannot be given, 3

Actions
Several by one plaintiff, 4
Costs of, 4

Consolidation of, 138
When costs follow event of, 25, 62, 63, 84

Actions on Bond (See Bond)
Costs of several actions on one bond, 4
Can bring action although nothing paid, 4
Liability to pay sufficient, 4

Actions Dismissed with Costs
Taxing officer may tax without order where, 5
Taxation may be prohibited by judge, 5

Adjournments (See Costs Generally)

At echambers, costs of, 5

Of trial, costs of (See Trial), 5

Motion for adjournment of trial, 5
Administration Actions |
Advice of court in, 8 |
Commission in lieu of costs in, 6, 60 |
Commission on the whole amount aceounted for, 6 |
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A Actions —Continued
Court ean inerease commission i |n, 6
Court may order costs taxed, 6,
Creditor’s costs in, 7
Defending in good faith, costs of, 8
Improper proceeding in, costs of, 7
Master has no power to increase commission, 6
Residuary legatee pl-lnuﬂ entitled to costs in, 7
Trustee eutitled to eosts in, 7
Unnecessary proceedings, couts of, 8, 268
Admissions
Costs oceasioned by refusal to admit, 8
For purposes of action, 9
Notice to admit when necessary, 8
Notice to admit, costs of, 9
Proof where notice to admit not given, 10
Refusal to admit, costs of, 11
Saving expense, in not giving notice, 10
Advertisement for Sale
Improperly drawn, costs of, 4
Referred back to master, 4
Affidavits
Attendances on deponent, 12
Costs of, disallowed if not mentioned in order, 11
Costs of unnecessary affidavits, 12
Drawing, costs of, 12
Instruetions for, ]‘.’
Of disbursements, 12
Of inerease, 12
Of mileage, 131, 132
Of service, 12
}unlon»ble allowance, for obtaining, 12
Requisites of, 12
Seandalous and impertinent matter, 11, 13
Taking off the files, 265
Agency Letters (Sce Letters and Corrvespondence)
Alimony Actions
Adjournment of, 14
Application for costs, 14
Compromise of, 14
Costs in, how payable, 14
Counsel fees in, 15
Undertaking of solicitor in, 14
Unpaid costs in, 27
Where plaintiff fails in, 14
Amending Pleadings
Applieation to disallow amendment, 16
Clerical mistake in, 17
Costs of motion for, 15, 16, 17
Costs of, in diseretion of eourt, 15
Costs to follow event kenerully, l’\
Costs of party g his own di 18
Costs of striking out unueeolnrv mntter, 17
Delivery of amended pleading, 17
On payment of costs, 18
Where amendment lengthy, 15
Without leave, when allowed, 15, 16
Without order, when allowed, 15
With order, 16
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Amount
Of security for costs may be varied, 168
Of security for costs, 167, 171
Of deposit for seeurity, 168

Appeal as to Costs (See Taxation)
Appeal as to costs alone, 27
Appeal as to costs in test case, 20
Appeal as to costs quashed, 26
Appeal lies from judge’s order, 20
Costs to follow event, 25
Coste where court equally divided, 25
Costs where question new, 30
Court will not interfere unless gross error, 22
Criminal cases, in, 59, 60
Evidence on, 30
Extending time for, 31
From master’s report, 25
Failure in substantial point, 26
Foreign corporations, 2
Good eause for depriving of costs, 30
In aetions for recovery of land, 26,
In ejectment actions, 23
Leave to appeal necessary, 19
Libel actions, in, 21
No appeal without leave, 18
No appeal as to costs alone, 19
No appeal in mortgage sale proceedings, 25
No costs allowed, 29, 30
No security given, effect of, 30
Notiece required before, 30
Ordered to pay costs through neglect, 19
Poverty of appellant, 24
Reducing verdiet on appeal, 28
Refusal to extend time for, 24
Respondent’s costs of, 28
Set off allowed of costs, 21
To Supreme Court of Canada, 25, 30
Security for costs of (See Seeurity Jor Costs)
Where judge proceeds on wrong prineiple, 18
Where a prineiple is involved, 25

Appeal Books
Allowanee for revising proofs, 32
Appellant may be put upon terms, 32
Costs of printing, 33, 34
Costs if not printed, 33
Where respondent prints, 33

Apportionment of Costs (See Set Off of Costs)
Where there is a counter elaim, 31

Of items common to defence and counter claims, 31

Arbitrations (Sce References)
Allowanece of brief on, 251
Allowance of counsel fees on, 250
Agreement as to fees of, 34
Costs of postponement of, 34, 35
Costs of award of, 35, 219, 223, 243
Diseretions of taxing officer, 35, 250
Fees to professional arbitrator, 34
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Arbitrations (See References)— Continued
Fees to non-professional arbitrator, 34
Fees to witnesses, 34
Meaning of ‘‘arbitrator '’ and ‘‘award,’’ 34
Unreasonable length of, 250
Untaxed costs of, 21
Revision of taxation, 35

A
Acting under instruetions of inspeetor, 88
Costs of taxing assignee solicitor’s bill, 38
Costs where insolvent has given chattel mortgage, 41
Creditors not liable for costs of, 41
Examination of insolvent, costs of, 93
Failure to realize on execution for costs, 40
First exeeution ereditor’s costs, 40
Costs of, 38
Promise of indemnity required, 41
May be ordered to pay costs personally, 38
Removal of, 38

Attaching Debts
Costs of, diseretionary, 41, 230
Costs of examination of debtor, 41
Ex parte applieation for, 42, 43
Sheriffs’ costs on, 41
Solicitors’ costs on, 41

Attendances
On deponent, 37
On return of motion, 37
On taxation, 37
Searching affidavits, 37
To bespeak and for order, 37
To admit service, 37
To settle judgment, 37
To hear judgment, 37
Unnecessary, 37, 38

Arrest
Costs of order for, 43
Order for, 43
Order for made ex parte, 43
Imposing terms, 43
Withholding costs of order for, 43

Awards (See Arbitrations)
Costs taxable, when not moved against, 243
When costs of may be taxed, 44, 219, 223

B.

Bill of Costs (See Taxation and Solicitor)
Ex parte order for, 45
Forms of. See Part I1., and Table of Contents
‘‘ Special cireumstances ’’ for taxation of, 44
Taxation of, after one year rendered, 44

Bill of
Cost of several actions on one, 4
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Bond (See Secnrity for Costs)
Amount of, 167, 177
Amount paid on filing, 46
Filing bonds, costs of, 46
For security, 164
Removing bond from files, costs of, 46
Several actions on one, costs of, 4, 45, 46, 230
To whom to be given, 161

Briefs
Allowance for on reference, 251
Contents of, 47
Costs of briefing documents, 48
Costs prematurely incurred, 48
Costs of diseretion of taxing officer as to, 48
Correspondence, 48
Disallowance of, in part, 71
Diseretion of taxing officer as to, 48
Evidence in, 48
Examination for discovery in, 47
In chambers, applications, 48
Superfluous matter in, 48
Wharton’s definition of, 47

British Columbia Tariff of Fees (See Table of Contents)
British ia Tariff of Disb (8ee Table of Contents)

C.
Cases remitted to County Court
Costs to follow event, 48
No costs allowed, 48

Certificate
Of lis pendens, 49
Of taxation, 238, 243, 244
Taxing officer can issue during progress of taxation, 49
Taxing officer to state amount in, 49
(See Taxation)

Certiorari
Costs not given against justice of the peace, 49
Costs not given against prosecutor, 49
Form of notice re costs (See Appendix of Forms)
Notice to abandon prosecution, 49
Successful party entitled to costs in, 40
Where justice acts improperly, 49

Champerty
Absence of tariff of costs, effect of, 51
Against publie poliey, 50
Agreement void for, 50
Neéd not be punishable as an offence, 50
Prosecuting claim at solicitor’s expense, 50
Requisites of, 50 .

Change of Bolicitors
Effect of, 68, 123

Charging Orders
Costs of, 52
Nature of, 51, 52
Refusal of direction, 53
Solicitor has no absolute right to, 52
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Chattel Mortgage
Agent maust file authority, 53
Costs of realizing on, 53
No eharge for filing agent’s authority, 53

Client (See Solicitor and Client)
Confessing Defence
Arising after action, 53
Costs up to, 53
Second action after, 53

Continuing Proceedings
Where action abated, 53
—— o

Costs of parties liable, 54
In the nature of a debt, 54
Where defendants sever, 54
(See Severing Defences)
Commission in lieu of Costs (See Administration Actions)
Only allowed to parties who eould tax eosts, 55
On the whole amount accounted for, 55
Parties added in Master’s Office, costs of, 55

Commission to take Evidence
Costs of in diseretion of taxing officer, 55
Costs of outside jurisdietion, 55
Costs of second commission, 55
Costs where opposite party joins, 55
Where evidence taken not used, 55

ise to Defeat Bolicitor's Lien
As to power of solieitor to compromise, 56
Where made in good faith, 56
Where made with intent to defraud, 56

Copies
Of affidavits, 58
Of depositions, 57
Of documents, 56, 223, 233
Of evidence, 57
Of interpleader order, 111
No costs unless notice to admit served, 58
Only four copies allowed, 56
Pleadings, copies of, 56, 58, 223, 233
Where solicitor represents two parties, 58

Costs Generally
Alimony actions, 14, 15, 27, 67
**Costs in the cause '’ what are, 66, 226
‘* Costs of the day’’ what are, 67
Costs, where action discontinued, 62
Commission instead of taxed costs, 60
Delivery of bill of, 62
Disposal of in chambers, 59, 86*
Enforeced by distress, 59
Liquidators, 60
In diseretion of court, 62, 63
Notice of action, 65
Of action tried without jury, 64
Of party appearing finnecessarily, 69
On discontinuance, 80




Costs Generally— Continued
In diseretion of court, 62, 63
Of issues, 63
Of action tried without jury, 64
On quashing eonvietion, 65
Out of estate, 62
Of setting down, 69
Preparing for trial costs of, 62
Protection of justices as to, 50
Refusal of, in eriminal appeals, 5"
Solieitor and elient mnts, 61, 210
Where action tried by jury, 62, 63
Where costs to follow event, 62, 63

*“ Costs of the Cause” (See Costs and see Taxation)
** Costs of the Day” (See Costs and see Taration)

211

D.
Debtors
Costs when payable by plaintiff, 1
Costs where defendant not an absconding, 1
Examination of judgment, 76

Defendants
Appearing severally by one solicitor, 77
Costs between themselves, 76
Improperly severing, 77
Severing defence, 76
Indemnified, 186

Delivery of Bill of Costs (See Taxation)

Disallowing Costs (See Unnecessary Proceedings)
Of unnecessary proceedings, 78
Of unnecessary appearance, 79

Disbursements (See Witnesses)
Affidavit of, 12
Requisites of, 12
As to maps, ete., 80
Form of (See dppendix of Forms)
False affidavits of, 79
For plans on maps, 80
In alimony actions, 14
Tariff of (See Tariffs)
Discontinuance
How costs should be taxed, 80
Costs of, 81
Discretion as to Costs (See Costs)
Costs follow event, 25, 62, 63, 64, 81, 83, 84
Meaning of, 85
Of judge, 23, 24, 30, 64, 82, 83, 85, 87
Of taxing officer, 21, 23, 36, 81, 84, 88, 239, 240, 247, 250,
253, 264
In jury eases, 86
Judge cannot delegate, 85
Judge ean impose terms, 85
Number of witnesses, ete., 86
Reference to judge, 86
Wrongful deprival of costs, 82

cosTs—-31
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of Action
Costs of, b

Ditches and Water Courses Act
Costs of award under, 88
Fees to witnesses under, 89
No appeal from judge, 89
Power of judge as to costs, 88

Division Court Actions
Tried in High Court, 60, 61
Tried in County Court, 60, 61

Documents (See Admissions)
Costs of proeuring, 89
Where costs not allowed, 89

Dower Actions
Costs of motion for judgment i, 89
Plaintiff’s costs in, 89

Drainage Actions (See Scale of Costs)
On what seale costs should be taxed, 90
Where actions referred, 90, 163

E.

Eloctions (See Provincial Elections)

Entry for Trial
Costs where record withdrawn, 92
No additional fee unless case withdrawn, 92

Event (See Costs)
In jury actions, 64, 114
Meaning of, 25
When costs follow, 25, 61, 62, 63, 81, 83, 84

Evidence
Copies of, 57
Copy required for appeal, 91
Costs of procuring, 91
On appeal as to costs, 30
Where not used, costs of, 21

Examination for Discovery
Costs of, 92, 94, 230
Costs of obtaining allowance of, 92
Disobeying order for, 95
De bene esse, costs of, 242
Instructions for, 93
Production of documents on, 94
When disallowed, 93

Fxchequer Court
Jurisdiction of, 29
Tariff of fees

$30.00
To be taxed by taxing officer, 218

tion
Costs of, 40
Issuing, for costs, 96
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Ex Parte Applications
Costs of, 96
Not to be given on, 96
Expert Evidence (See Witnesses)
By aceountants, ete., 97
Costs of expense to qualify, 96
Master’s authority to obtain, 96

Foes
Of solicitors, how regulated, 97, 98
Tariff of Fees in British Columbia, 405
Tariff of Fees in Manitoba, 419
Turiff of Fees in Nova Scotia, 431
Tariff of Fees in Ontario, 385

Fiats (See Counsel Fees)
Affidavits used on application for, 98
Attendances necessary on application, 08
Instruetions to apply for, 98
Letters necessary on application, 98
No costs allowed for obtaining, 107

Folios
What is a, 98, 224, 233
Forms (See Table of Contents)

Garnishee
Costs of diseretionary, 98
Complying with order, costs of, 98
“Good Cause”
Not shown, 30
What is, 83, 84
Gross Sum in Lieu of Taxed Costs (See Administration detions)
In administration actions, 99
In dower actions, 99
Master may direct payment of, 99
May be allowed on interlocutory applications, 99
Guardian (See Oficial Guardian)
Costs of official guardian, 99
Costs of guardian ad litem, 99

H.
Habeas Corpus
Costs of, in diseretion of judge, 100
Judge’s order for costs not appealable, 100
Suecessful party generally awarded costs, 100
(8ee Certiorari)
| &
Inferior Court Actions
County Court aetion tried in High Court, 100
Division Court aetions tried in High Court, 60, 61
When brought in High Court, 100
Where case removed, 100
Injunctions
Costs of opposing motion for, 101
Costs of interim injunction, 101, 102
Costs where obtained ex parte, 102
Costs where order made continuing, 102
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Improperly Incurred Costs (See Unnecessary Costs)
Matter may be referred to taxing officer, 102
Solieitor liable to elient for, 102
Solicitor may be appointed for elient, 102

Inspection of Documents
Costs of, when sllowed, 103
Costs of, when disallowed, 103, 224, 233
Where no good reason for, 103

Inspection of Premises
Costs of, 26
Costs to abide result, 26, 103

Inspector’s Costs
Costs of adjournments, 104
Expenses attending court, 103
Hired or other conveyance, 104
Other expenses of, 104
Railway fare of, 104

Interim Costs
In alimony actions, 14

Instructions
For affidavits, 104
For brief, 104, 242
To defend, 241
To appeal, 104
For examination, 104
For order to produce, 104
To apply for inereased counsel fees, 104
To file (hs pendens), 104
For reply, 241

Interest
From verdiet, 105
No part of claim, 105, 106
None allowed on balance in solicitor’s hands, 106
None on interlocutory orders, 106
On taxed costs, 106
Taxing officer has no power to allow, 105
Untaxed bill of eosts does not bear, 106
‘When interest on judgment begins to run, 105
When interest on execution begins to run, 105
When more than legal rate allowed, 105

Interlocutory Costs
Cost in the cause, 66
Costs of interlocutory motion, 107
Discretion of taxing officer as to, 239
Set-off of, 107, 108, 109

Interpleader Actions
Costs of, 40
Issues, 40
Power of judge as to costs of, 40
Sheriff 's costs of, 4
Security for costs on 40
Where each party pay their own costs, 40




Issues
Costs of, 63, 111
High Court issues, 111
Interpleader, 40
In ease of several, 111
Sheriff's fees, 191
Tried by jury, 111

Investment of Money
Duty of solieitor, 111
Liability of solieitor, 112

J
Joinder

Leave to rejoin refused, 113
Of issue a pleading, 113

Judgment Debtor
Costs of examination of, 76, 113
Diseretion of judge as to, 113

Judge
Diseretion of, 113
Diseretion of judge as to costs, 23, 24, 30, 64, 82, 83, 85, 87
Diseretion eannot be delegated, 85, 86
Interpleader actions, as to costs, 40
Imposing terms, 85
Judgment debtor diseretion of judge as to, 113
Jury trials, diseretion in, 30, 114
Prohibiting taxation, 5
Stenographers’ fees, certificate of, as to, 216

Judgment
Entry of, before revision of costs, 128
For costs, 114
Interest on, 105
Without trial costs of, 113

Jury Trials
Costs to follow event, 114
Diseretion of judge in, 30, 114
(See Discretion as to Costs and Event)

Jury Fees
To be paid when action entered, 114
Second payment of, 114

Justice of the Peace
Actions against, 116
Power to award costs, 115
Security for costs in actions against, 115

L.

Land Titles Act
Effect of disobeying order, 117
Enforcement of order for costs, 116
Payment of costs, 116

Leave to Appeal (See Appeal)
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Letters
Advising of examination, 118
Advising of result of trial, 118
Advising of motion to change venue, 118
Advising of money paid into court, 118
Advising of result of appeal, 118
Agency (See Correspondence), 118
Fee on correspondence, 118
In connection with service out of jurisdietion, 117
N 'y in obtaining decision of taxing officers, 117
With writ for service, 117

Letters Rogatory
Must be necessary, 118
Order for costs of, 118

Libel Actions
Against publishers, 120
Apology in, 122
Costs of, 119
Costs of evidence not used in, 21
Frivolous action for, 121
Meaning of ‘‘involves eriminal charge,’’ 118, 121
Publication in, 119

Lien for Costs (See Solicitor)
Cannot be actively enforced, 123
Effect of elient’s transfer of fund in court, on, 123
For ageney accounts, 123
On judgment recovered, 124
Original solicitors, 123
Set off not allowed to prejudice solicitors, 122

b Liquidator
Costs of, 60
Liability for costs, 125
Security for costs, 270
Solicitor for, 271
Where liquidator not a party, 125
Lump Sum for Costs (See Gross Sum in Lieu of Costs)
Liquor License Act
| Costs of commitment, 126
i Magistrate may order defendant to pay costs, 124
Recovery of costs with penalty, 126
Recovery of costs where no penalty, 126

M.
Maintenance
| Defence to, 127
| Nature of, 126
What amounts to, 127
Solicitor ecannot plead, 127
Maps
Costs of, 127
Must be necessary, 127
Manitoba Tariff of Fees (See Tuable of Contents)

Manitoba Tariff of Disbursements (See Table of Contents)

T




Mandamus

Costs of, 128
Diseretion of judge as to costs of, 128

Master (See Tazations and Appeal)

Mechanios' Liens

Misjoinder (See Plaintiff and Defendant)

Miscellaneous Tariff (See Table of Contents)
Models (See Maps and Plans)
Moderation of Costs

eage
Affidavit of, 131, 132

Diseretion as to costs, 128

Expert evidence, authority to obtain, 96

Exeeution may issue pending revision, 128

May direct payment of gross sums in lieu of taxation, 99
Not to insert in report amount of costs until revised, 128
Power of master as to scale of costs, 165

Solicitor appointed by, 128

Where class formed by, 128

Amount due should be paid into court, 131
Contractor’s eosts, 130

Costs of establishing lien, 131

Costs not provided for, 130

Costs of vacating lien, 130

Costs where least expensive course not taken, 129
Counsel fees paid, a disbursement, 130

Defence by lien holder, 131

Limit of fees, ete., 129

Limit of costs, 129

Limit of costs against plaintiff, 120

Payments made at owner’s risk, 130

Provisions of act as to costs does not apply to appeal, 130

Requisites of, 132
Not allowed unless served by sheriff, 132
Power of taxing officer as to, 132

Costs of, 132, 162, 230

Effect of, 133
Meaning of, 133
On appeal, 133

Motion (See Abandoned Motions)

Costs in the cause, 134

Costs where abandoned, 2, 133

Court or judge may prohibit taxation, 5
Dismissed with costs, taxation of same, 5

For further time, 134

For time to deliver pleadings, 134

For judgment, 135

Not necessary to ask for costs in notice of, 134
Taxing officer ean tax without order, 5

Tacking of mortgage debt, 135

Tender of costs of, 135 [
Tender of costs on, 135 N
To extend time, 134

Unnecessary attendance on, 134

Where court has no jurisdietion, 134
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Mortgage Actions
Abortive sale, 2
Costs of, 135
Costs of an abortive sale, 136
Costs of insurance, 136
Tacking to mortgage debt, 135

tion of sale p: dings in appeal, 25

Where mortgagee sets up wrong elaim, 135
Where mortgagee sells under power of sale, 135
Where mortgagee also solicitor, 136
Where there is a special agreement, 136

Next Friend
Appointment of, 139
Indemnified, 197
Liability for costs, 138, 106
May receive costs, 139
New Trial (See Trial)
Application for, 140
Delay in applying for, 139
Granted without costs, 140
No Order for Costs
Effeet of, 140

Non-Payment of Costs
Staying proceedings for, 140

Non-8uit
Defendant’s liability, 140
Effect of, 140
Where set aside, 140

Not Admitting (See Addmissions)
Costs of, 10, 11

Notice to Admit
Costs of where trial adjourned, 140
Proof where necessary, 10
(8See Admissions)

Notices
Of appeal as to costs, 30
On applieation for certiorari, 142

Notice of Action
Allowing costs of preparing, 141
Costs of, 141
Proof of, 142
In libel actions (See Libel), 144
To board of license commissioners, 143
To registrar of deeds, 143, 144
To Division Court bailiff, 143
To corporations, 142
To justices of the peace, 142, 144
To constables, 142, 143, 144
To returning officers, 142
Under Workmen g Compensation Act, 143
Want of notice i st be pleaded, 143

Nova Bcotia Tariff of Fees (See Table of Contents)
Nova Bcotia Tariff of Disbursements (See Table of Contents)
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Official Guardian
Ad litem, 145
Costs of, how paid, 144, 145
Direction for payment of costs of, 145

“One Day's Notice”
Meaning of, 22

Ontario Tariff of Fees (Sece Table of Contents)
Ontario Tariff of Disbursements (Sece Table of Contents)

I Orders
Appeal from, 145
Consent orders as to costs, 145
Leave to appeal from, 145
To continue proceedings, 53
Of High Court when appealable, 145
Obtained on praecipe, 146
Over Caution
Disallowanee of costs incurred through, 146
On party and party taxations, 146
On solicitor and elient taxations, 146

Overholding Tenants Act
Costs under, 146
Judges of High Court may make rules as to costs, 146
No rules made, 146

Partition Actions
Costs where unnecessary, 147
Diffieult questions of law in, 148
In lieu of costs, commission allowed, 147
(See Administration Actions)

Payment into Court
In the alternative by defendant, 148
Plaintiff refusing to accept, 148
Result of not accepting, 149
Where amount paid in insufficient, 148

Payment Out of Court
Applieation for refused, 149
Of amount paid in as security, 149

Party and Party Costs
What are taxable as, 149
(See Taxation)

Perusals
Of affidavits, 150
Of exhibits, 150
Of interrogatories, 150
Of joinder of issue, 150
Plaintiffs
Where one of several fail, 150
Where successful, 162
(8ee’ Misjoinder. See Third Party)
Plans
Costs of preparing, 150
Necessity for must be proved by affidavit, 151
(8ee Maps)
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Pleadings
Amendment of, 151
Delivery of, 158
Drawing, 158
(8ee Amendments. See Taxation)

Amount sheriffs entitled to, 152

(See Sheriffs’ Fees)
Poverty of Appellant (See dppeal), 24
Postponing Trial

Absence of witnesses, 152

(See Tvial. See Taxation. See Witnesses)

Practising Without fi

Liability of solieitor for, 152, 197, 200

(See Solicitor)
Precedents of Bills of Costs (See Table of Contents)
Printing (See Pleadings and Copies)

Production (See Inspection and Admissions)

Note
Costs of several actions on, 4

Prosecuting or Defending in Person
Costs where solieitor, 1563
Costs where no solieitor, 153
Only entitled to disbursements, 153

Provineial

Cross petition in, 153

Security for costs, 153

Sheriff’s costs where petition dismissed, 153
Prohibition

Applieation for, 1563

Power of court over costs, 153

Proving Documents (Sce Admissions)

Q.
Quieting Titles Aot
Costs of petitioners, 154
Costs of Inspector of Titles, 154
Fees payable in stamps, 154
Fees of solicitor under, 154
Quo Warranto
Costs of, 1556
In County Court, 155
In High Court, 1556
R.

{‘Vlthdnwul of, 155
Where trial postponed, 155
References (See Arbitrations)
Refusal to Admit (See Admissions)
Respondent (See Appeal and Security for Costs)
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Report (See Master)

Retaining Fee of Solicitor (See Solicitor)
Acting without retainer, 158
Contracts for, 158, 255
Disputing, 206
Joint, 157
Paid by trustee, 159
Liability for, 1569
Should be in writing, 156
When disallowed, 156, 211
Unpaid, 157
Revision of Taxation
Administration and partition actions in, 219
Arbitrations in, 35
Evidence on, 160
Judgment pending, 128, 220
Mortgage actions in, 219
No sum to be inserted in report until after, 161
Sheriff’s fees of, 191
Taxing officer, review by, 161
Taxing officer, power of on, 160
Taxing officers, duty on, 160, 161
Taxation to be held open for a reasonable time, 161
When necessary, 160
When exeeution can issue before, 96
Where costs payable out of an estate, 219
Rogatory Letters
Must be necessary, 162
Order for, costs of, 152

Reviving Actions
Costs of, 162

Beale of Costs (See Taxation)
Agreements as to, 165
Appeal as to, 164, 165
Drainage actions costs, how taxed, 90, 91, 164
In actions against justice of peace, 115
In determining how far interest is to be included, 105, 106
Power of master, as to, 165
Set off allowed on appeal, 21, 22
Where taxing officer has no jurisdietion as to, 162
Where goods sold by priee list, 162
Where case transferred, 163

Scandalous Matter (See Pleadings and see Ul y Proceedings)
Becond Amn’nt (See Counsel Fees)
Becurity for Costs

Amount of, 167, 177

Amount of may be varied, 168

Appeal against an order for, 66
Application for amount paid in for, 23
By bond, 168, 171

Bond, to whom to be given, 169

By deposit in court, 168

By paying money into eourt, 168
Consequence of not giving, 168
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Becurity for Costs— Continued
Diseretion of court as to, 175
Defendant abroad when compelled to give, 166, 170
Effeet of not obtaining, 27
Effect of not giving, 30
Foreign corporations, 28
Foreigner appealing to Divisional Court, 23
In actions against justices of the peace, 115
In interpleader actions, 40, 175
In libel actions, 75, 118, 119, 122, 178, 179
In provineial elections, 153
Not required on appeal to Divisional Court, 23
Order for, issued on precipe, 166
Parties in position of plaintiffs, 174
Payment out of, 28
Persons suing for penalties, 167
Plaintiff abroad when compelled to give, 166, 170
Plaintiff insolvent, 166
Plaintiffs going out of jurisdietion, 174
Staying proceedings until given, 161
Time for giving, 167, 170
Where default made in giving, 167
‘When court will order, 166, 170, 172, 173, 174
When application to be made for, 166, 170

Sorvice of Writs (Sce Sheriff's Fees. See Mileage)

Bet off of Costs
By solicitors, 107, 108, 109
Diseretion of taxing officer as to, 183, 184
Of costs, 79, 182, 183, 185
In different actions, 67, 122
Prejudicing solicitor’s lien, 122
Setting off interlocutory costs, 181
Where ordered, 183, 184

Settlement of Action
Agreement to settle without solicitor’s knowledge, 185
Solicitor’s lien for costs on, 186

Bevering Defences (See Defendants)
Appearing by different solicitors, 77, 230, 232
Duty of taxing officer, 186, 218
Improperly, 76, 218, 230, 232
When not entitled to costs, 188
Where two sets of costs allowed, 186, 243
Where one defendant indemnified, 186, 189
When entitled to costs, 188

Several Actions on Bond (See Bond)

Bheriff’s Fees
Duty of taxing officer on taxation of, 190
For abortive attempt to serve, 191
How taxed and certified, 189
Not to be collected until taxed, 189
Revision of, 190
Taxation of, 189
Where part, dissatisfied with, 189
Where issue ordered, 191
‘Where goods remain in sheriff’s custody, 191

Shorthand Notes (Seé Stenographer’s Fees)
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Slander Actions (See Libel Actions. See Diseretion as to Costs)

Costs follow event in, 114
Costs wrongly withheld in, 65
Where verdiet small judge refused to disallow costs, 65, 192

Bolicitor

Admission as, 204

Agreement as to costs with client, 193, 194
Causing delay, 195

Changing solicitors, 123, 100

Commeneing action, without authority, 194
Compromising actions, 194

Compromise of action by elient, 204
Disputing ratainer of, 197

Lien of for costs, 41, 67, 68, 122, 123, 124
Lien cannot be actively enforeed, 68

Lien for ageney accounts, 68

Lien on a fund, 68

Lien not to be prejudiced by set off, 67
May take out order to tax his own costs, 198
Misconduet of, 267

Neglect to take out eertificate, 193
Negligence of, 196, 267

Order to change, effect of, 68

Personal liability of, 195

Practising without certifieate, *52, 197, 200
Preferential lien for costs, 41

Retainer of, 156, 157, 158, 159, 206, 211, 255
Right of action for fees as counsel, 192
Striking off roll, 200, 203

Suing or depending on person, 136

Taking proceedings, without authority, 194
To give eredit for amounts received, 2056
Where client not liable for costs, 193

Bolicitor and Client

Appeal from taxation of bill between, 205

Bill to be signed by solieitor, 207

Costs, what solieitor and elient costs inelude, 210, 211
Delivery of bill, 205

Proceedings stayed during reference, 26

Proof of delivery of bill, 205

Taxation of bill, 205

Taxation after twelve months, 212

Time for bringing action against client, 44, 205
Time for delivery of bill, 205

Reference of bill to taxation, 205

When bill taxable, 205

Statute of Frauds

Costs of defence, when pleaded, 214
Defence of, is a meritorious one, 214

Stay of

Costs of, 196
No stay for non-payment of costs, 215

Stenographer's Fees

Certificate of judge as to, 216

For copies of evidenee for counsel, 215, 216
Payment of, at trial, 215

Where trial adjourned, 215

493
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Stop Orders
Costs of obtaining, 217
Costs of unnecessary notices of, 217
Liability of party obtaining for costs, 216

Striking Out Pleadings (See Pleadings)
Supreme Court of Canada
Appeal as to costs, 25
Quashing appeal as to costs to, 26
Quashing appeal to, 217
Will interfere only in case of gross error, 30

Subpenas (See Witnesses. See Copies)

Burveys (See Witnesses)
Costs of, 241
Taxation
Appeal, from 22, 214, 228, 230, 244, 245, 246, 249, 252, 253, 254
Allowance of copy of bill on solicitor and slient’s taxations,
214, 228
Application by a person, other than client, for, 206
Between party and party, 222
Between solicitor and client, 205, 222, 237
Contents of order for, 206
Costs of, where more than 1/6 taxed off, 211
Diseretion of taxing officer, 21, 23, 36, 81, 84, 206, 213, 220
Duty of taxing officer where parties do not attend, 208
Effect of offer to accept a definite sum before, 214
Exceeding thirty dollars, 218
Form of order (See Forms)
In arbitration, 34, 35
Judge may order bill to be taxed, 207
Notice of, 22, 218, 223, 231, 239
Of bill after twelve months, 212, 251
Of counsel fees, taxing officer’s power as to, 213
Objeetions to, 239, 240, 244, 255
Order for, 205
Order for obtained on pracipe in certain cases, 206
Payment does not preclude, 209
Powers of taxing officer, 22, 64, 132, 217, 220, 246
Party intervening on, liable for costs, 38
Set-off of costs, power of taxing officer, 64
Taxing officer may make special certificate, 206
Under Drainage Aet, 90, 163
Where costs payable out of estate, 62
Where. retainer disputed, 206
Where commission allowed, 6

Taxing Officer (See Taxation)

Amount of costs, to be stated in certificate, 49

Can issue certifieate during progress of taxation, 49

Di $an 16 aebt R i

Discretion in allowance for briefs (See Briefs), 48

Diseretion of, as to costs, 21, 23, 36, 81, 84, 88, 206, 213,
229, 239, 240, 247, 251, 253, 254

Duty of, where parties do not attend, 200

Interlocutory costs, power as to, 107

May make lreohl certifieates, 201

No jurisdietion, 162

No power to allow interest, 105
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Taxing Officer (See Taxation)—Continued
Power of, 22, 64, 132, 217, 227, 246
Powers of, on review, 160

Review of taxation by, 161

Set off of costs, power of, 183, 184
Severing defences, duty of, 186, 218
Taxing without order, 51

Witness fees, duty of, as to, 272, 273, 279, 252
Tender

After action brought, 257

Before action brought, 257

On serving petition, 256

Of costs, 257

$5.00 may be tendered in certain cases, 257
Effect of such tender, 2566, 257

On serving petition, 256

Term Fees
When taxable, 258

Third Party

Court has complete jurisdiction over costs, 268, 262, 263
Defendant may be ordered to pay costs of, 258, 262

May be allowed costs, 258

May be ordered to pay costs, 262

Plaintiff may be ordered to pay costs of, 258, 262

When not entitled to costs, 268, 261, 262, 263

Where action appealed, not entitled to costs, 262, 263

Trial

Absence of judge, 240

Abortive, 83, 240

Adjournment of, 5, 260

Costs of new trial, 259

Costs of postponing trial, 66

Costs of the day, 67

Misdirection of judge at, 259

Where jury disagree, 259

Where plaintiff wrongly nonsuited, 140
Unnecessary

Action instead of motion, 268

Costs occasioned by, 264

Costs of printing unnecessary material, 268
Duty of taxing officer, 225, 234, 264, 265, 267
Executor bringing action unnecesarily, 267
In administration actions, 268

Negligence of solicitor, 267

Negligence, 264

Overcaution through, 264

Mistake, 264

Motion to take pleadings off file, 265
Multiplication of orders, 265

Motion made to eourt instead of chamber, 267
Partition actions in, 267

Unnecessary matter in writ, ete., 264
Costs disallowed, 224, 234, 264
Unnecessary appearances on motion, 224

Vendor and Purchaser

Rescinding contraet of sale, costs of, 269
Security for costs, 270




496 INDEX.

Venue
Costs of changing, 66

Vesting Order
Costs of, motion for, 269
Costs of, where vendor out of jurisdietion, 269
Purchaser entitled to costs of, 269

Vexatious Proceedings
Disallowance of costs of, 224, 268
Irrelevant depositions, 268
Unnecessary litigation, effect of, 268

Want of Parties

Costs of applieation to add for, 271
Objeetion, at hearing, 271

Witnesses
Action by for fees, 276
Conduet money of, 276
Demand for expenses before giving evidence, 276
Fees of, where parties to suit, 277,278
Foreign, 275, 279
Not present at trial, 272
Not attending trial, 275
Number of, 86, 273
Professional, 272, 273, 274, 275, 279
Same, in two trials, 274
Seientifie, 227, 235 279, 280, 281,
Subpena for, only one taxable, 272, 276
Unnecessary, 274, 280, 282
Where not called, 272, 273, 274, 275, 279

Witness Fees
Accountant, 227, 235, 278, 279
Appeal from Court of Revision, 221
Arbitrations in, 34
Court officials, 272
Disallowance of, 282, 273, 281
Duty of taxing officer, 272, 273, 279, 282
Effect of not paying, 276
Of publie official, 272, 273
Of solicitor, 272
Of interpreter, 272, 279
Paid by both parties, 272
Physicians, 273
Surveyors, 235, 274, 275, 279, 227
To be paid before taxation, 272
Taxation of, 272
Where trial postponed, 275

Writ of Summons
Affidavit of service of, 283
Costs of printing, 57
Endorsement of residence on, 284
Only four copies ean be taxed, 58
Special endorsement on, 285
Tendering the amount sued for, 283
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