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SEPTEMBER 30, 1882. No. 39.

JUDICIAL REFORMS.

The following letter has been addressed by
Mr. justice Cross to the Attorney-General, on
the subject of the proposed judicial reforms :—

To the Honorable the Attorney-General

for the Province of Quebec.

Sir,—Your predecessor in office having re-
Quested the opinion of the judges on the re-
forms suggested in the Report made to the
Legislative Assembly by the Codification Com-
mission on the subject of judicial reform, I beg
leave to make the following observations:

Perhaps no attempt to present the subject to
the profession and the public interested has
hitherto been made so comprehensive in its
completeness as the one on which I venture to
make the few remarks now submitted.

. It seems to embrace all, to have omitted noth-
Ing, and to have its]parts appropriately fitting
Into each other.

. .I do not intend to attack nor even to crit-
Icise a gystem, nor to attempt to substitute one,
bug merely to make some general observations
evoked by my own experience, in the hope that
they may be found to support the views of some
P‘fﬂsessing the knowledge and ability to deal
With 1his subject, and who may have given ita
Careful study.

A principal object to be kept in view seems
%0 me to be to preserve what we have that is
Bood, to be cautious in making changes, and to
let these be based as much as possible on evident
'?ecessity, with as little as may be in the direc-
tion of what is merely experimental.

In revising the legislation for the last forty
Years on the subject under consideration,
l‘lf'hmxgh ‘we can discover many amelior-
atmml, numerous incongruities wiped out and
Process of a special character facilitated, yet
8hould we ask ourselves whether the expedients
for delay and frustration of the operation of
the law are less numerous and less effective
than 4t the commencement of that epoch,

Whether the average delays of lawsuits are dim- |

Injghed, I fear we should have to answer in
the negative.  Are the ameliorating forces

therefore little effective, or have they taken a
wrong direction? I am convinced that no
general satisfactory answer can be given to
this question, and if we wish to elucidate we
must discriminate, but my object is only to
take a general view.

It seems to me that in one direction there
has been too much legislation, and thatisin at-
tempting to regulate the proceedings in Court,
and especially fixing the delays within which
rights must be claimed.

While I hold that the defining of rights is the
proper province of the legislature, the regulation
of the machinery by which these are put in
operation is best left to the action of the
Courts. The legislature operates with a meas-
ure of iron yielding little to emergency. Courts
with a stricter rule for cases in general can
temper it by concessions to meet the justice of
particular cases. To comprise as much a8 pos-
sible all cascs, the legislative delays are usually
made more liberal than those of the Courts,
but necessarily less plastic. Loss of time in
ordinary cases is more likely to result from
the operation of the former than from that of
the latter. While the former three day rule
might seem sufficient to a Court which could
always concede further delay for special cause,
it could not perhaps be judiciously adopted by
the legislature to form a general rule, and rules
of practice can readily and conveniently be
altered as the test of experience impresses itself
directly upon the Judges who have the remedy
in their own hands to apply according to the
emergency. Many instances will readily occur
in which the superior advantages will be appar-
ent of the control of the Judges in matters
reasonably falling within the province of Rules
of Practice. I would suggest avoiding legisla-
tion as much a8 possible in matters merely
regulating the exercise of rights and matters of
practice, including all special formalities merely
touching the mode or manner of proceeding, at
least until it became apparent that the judges
in this respect failed in their duty, or were un-
successful in controlling litigants in the exercise
of diligence. It seems to me that much time is
lost with the formalities of inscriptions and
notices to proceed, good in themselves but not
always essential, and much whereof might fre-
quently be avoided by a simple entry on the
Roll by the judge in the presence of the parties,
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and when they were by any reasonable means
sufficiently warned, formal objections to the
proceedings should at all times be admitted
with great caution.

This but gives an instance of the superior
advantage of Judges' rules over those fixed by
the Legislature.

Perhaps the most important consideration
for facilitating the administration of justice, is
compelling the parties to place promptly before
the Court the points really in dispute between
them, and the avoidance of issues, designed
only to embarrass an adversary; a familiar ex-
ample of which may be given in the-plea of
défense en fait or general issue, but the same
may be eaid of every special denial of a fact
which the party making it knows to be true.

The articulation of facts has been tried as a
remedy to this evil ; it has not succeeded. Were
it even better guarded than it has been and
practised with a greater desire for its efficacy
on the part of the profession than has been
manifested, the measure of its success must still
prove very incomplete, and I think not worth
the experiment of attempting its amelioration.

A pleader in bad faith or with a view to delay
will endeavour to spread the issues as much as
possible, and to embarrass his adversary with as
many difficulties as it is possible for him to
raise. The only preventative suggested has
been to visit him with the penalty of costs, but
this has heen unsuccessfully attempted during
the last twenty years and upwards, while this
system has been in force, nor can it ever under
improved rules attain to any great measure of
success. The pleader who is interested in creat-
ing embarrassments in framing the issues will be
equally so in the comstruction of the articula-
tion of facts ; they may be framed in a complex
form partly applicable and partly inapplicable.
The labour of the Judge, already sufficiently
taxed in the unravelling of legitimate issues,
becomes ten times more so in framing out ot
such labyrinth of confusion the main issues ac-
tually raised. When that is done the separation
of the portions of proot applicable to the issues
on which one of the parties has failed, has
proved a task of such difficulty that it has sel-
dom been attempted, and when done, not over
successful in the result. It is not a labour
which ought to be imposed on the Judge, nor
one that he can fulfil to the satisfaction of the

—_—

parties, It is they and not he that should have
the labour and responsibility of framing the
issues that are to be tried. It is by compulsion
much better done by them than by him, This
could be easily accomplished by the adoption
of a system of pleading so far scientific as t0
oblige all distinct defences to be arranged under
separate heads, not to allow duplicity of plead-
ing but to have each separate demand or sub-
stantive groand of defence kept distinct
from others which might be available, and which
could also be pleaded under distinct separate
heads. Separate costs could be easily taxed on
each of thesc separate issues against the party
who had succumbed, whetber Plaintiff or Defen-
dant. Each would consequently have great intet-
est in raising only such issues as he thought
could be sustained, and there could be no great
difficulty for a Judge when as a general rule
taxing each issue against the party who bad
wrongfully raised it, giving such temperament
to the rule as not to impose costs against &
party losing an issue when he seemed on the
whole to have had probable cause for raising
the issue. By this means the responsibility of
allegations could readily be made to fall upol
the party afirming, and that with a distinctness
of measure which involved no serious difficulty-
The issues would be naturally narrowed t©
those only which the parties thought worth
while seriously to raise; their interest would
prompt them to make these as few as possible
the cas: would then come to be tried not oP
what the Judge supposed to be real issues as be
gathered them from a mass of allegations which
contained false and true issues intermingleds
broadened to the extent that the parties might
think desirable to embarrass each his adversary-
The parties themselves would have the r«:sponSi'
bility of framing their respective pretensions
and no arbitrary notion of the Judge could take
this power out of their hands, as for instancé
is the case in framing the questions to be sub-
mitted to a Jury, a system borrowed from the
practice in Scotland under a Statute made fo_'
the introduction there of jury trial in civil
cases ; a system which even there, under & much
better practice than we have, has been far from
resulting in a success, and which here may be
said to have been a miserable failure.

The articulation of facts, as practised ber®
should certainly be abolished. It has cred
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embarragsment and led to injustice. The in-
stances in which it has proved of value, I think,
are exceedingly rare; I have known of none. It
might bave been of value if framed by the
Judge after a preliminary hearing of the parties
8pecifying the articles on which verbal proof
was permitted, but this imposes an un-
necessary labor on the Judge, and sometimes
deprives the parties arbitrarily of well founded
Pretensions, or necessitates a preliminary ap-
peal, and would be difficult of adoption under
our practice.

Anything that tends to entrap or overreach
an adversary is contrary to the spirit of the age
and equally contrary to justice. This is the
nature of such interrogatories put by astute
tounsel to their adversai-ies, with, it may be,
other objects, but often with a view of run-
ning the adversary into a contradiction with his
Pleadings, or procuring answers which are con-
tradictory of each other.

These interrogatories in the form also of af-
firming facts are not so put, nor are they an-
8wered under the sanction of an oath. They
are simply the acts of the attorney ad litem, and
Yet they have all the effect of binding the par-
ties in the same manner as solemn admissions
?'Ould do. All the advantages of such proceed-
ings, and in a more legitimate way, can be
gained by the submission in the ordinary way
of interrogatories sur faits et articles, the answers
to which are verified by the sanction of an oath.
_Why, then, complicate and multiply proceed-
ings which tend to embarrass but are of no va-
lue as facilities for the decision of a cause? If
Rejther declaration nor formal pleadings were
Tequired, such articulation might replace them,
but as a double set or repetition of the same
thillg they are useless and, perhaps, even mis-
chievous.

With regard to the reconstitution of courts
for the trial of civil cases, by making them be
composed of three judges, it seems to me that
this would be a retrograde movement not war-
Tanted either by experience or the most ap-
Proved theory ; it would add to the expenge and
delay of proceeding and bring no compensating
8dvantages. I am not aware that there has

en any serious complaint against the one
Judge system ; it seems to me to have worked
well, It is likely to secure more scrupulous
attention o each individual case than the sys-

tem of three Judges, where the responsibility is
divided and each may be disposed to rely, more
or less, on the attention given by his colleagues.
With the one Judge, whatever theory is adopted
is uninterruptedly followed out to its legitimate
conclusion, and the numerous minor details of
facts and of procedure settled without the ne-
cessity of the same work being gone over by
two other Judges, thus leaving to a revision,
when necessary, the correction of the theory, if
wrong, by & greater number of Judges after a
more solemn discussion. They, of course, have
power over the whole facts of the case, but are
likely to give great weight to the finding of the
facts by the primary Judge, and their treble la-
bor in this respect is coufined to the few cases
that pass into Review of the many that are
tried.

This leads to the consideration of the Court
of Review, which [ think a most valuable insti-
tution, designed to correct the errors and render
uniform the jurisprudence of the Superior
Court, which should be one court administering
one law, rendering its application as uniform
as possible.

With the one Judge systeb the Court needed
cohesion ; the Review was designed to overcome
isolation, to make as it were one family of the
Court meeting in Council in Review to regula-
rise and render uniform its jurisprudence, being
a representative body so varying in its consti-
tuent parts by the change of Judges as to com-
municate its tone and impart its ideas to the
whole Court.

In this view it was wrong to attempt to make
it a Court of Appeals, usually composed of par-
ticular Judges and excluding the Judge who
had pronounced the sentence brought under
Review. This was not the object for which it
was designed. The excluding of the primary
Judge was an unwise innovation. I would on
the contrary hold that in all cases where the
original Judge did not sit in Review, it would
be desirable for the Review Court to obtain
from him the reasons for his opinion by per-
sonal consultation or otherwise, a8 circumstan-
ces admitted. An Appellant is naturally anxi-
ous to augment his chances of success : he fears
and tries to guard against the prejudice of an
opinion already formed, but the first judge
equally with the appellate tribunal and with
a better opportunity for forming a correct opin-
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ion, must be presumed to have the same motive
for the furtherance of justice ; and no good rea-
son would seem to exclude his participation in
a decision the object of which was to sustain
truth and right. He is frequently able to throw
more light on the case than the advocates em-
ployed, and his colleagues are always ready
enough to take a different view from him, if
impresgsed with the belief that his theory or
its application has been erroneous; nor is it
unusual for a Judge to change his first impres-
sion, and his final deliberate opinion ought to
be at least as good and to count for as much
as that of another Judge. A consultation of
Judges is certainly desirable to settle points
tending to render uniform the course of deci-
gions in the same Court.

With the adoption of a rule that would tend
to restrict the choice of a President in Review,
that Court ought as much as possible, or as con-
venience admitted, to be composed of all the
Judges who administer justice within the divi-
sion where the Court of Review has jurisdic-
tion, so a8 to allow the ideas of all the Judges
to react on each other, and thus to evolve a
uniformity binding on the whole.

1t is urged that the city Judges have superior
advantages of experience and convenience in
regard to consulting authorities, but such a
Review would obviate these defects by affording
the Judges from the country the opportunities
now wanting to them.

As regards the ideas that have got abroad
respecting decentralisation, the original design
when the present location of the Courts and
Judges was established, was not merely the
scattering of the Judges into the country parts,
but more essentially the bringing of justice to
every man’s door, that is, bringing the Courts
within convenient distance of all the inha-
bitants of the Province. In this sense decen-
tralisation of the administration of justice was
urgently called for, and had become a necessity
at the time of its introduction ; it is more so
than ever at the present day; but when the
Legislature has prescribed the duties of the
Judge, and when and where they have to be
performed, it has fulfilled its functions, without
taking up the question where the Judge has to
reside. It is his business to be at hand when
and where his duties call him. If he accepts
an office that renders necessary his presence at

particular times and places, he is bound to make
himself available for these duties or is respon-
gible for failing in their performance. Judge8
are properly appointed for the Province, their
jurisdiction is everywhere within it, and t0
whatever locality they are assigned for such
duties they should see to their performance in
that locality : where they lodge or sleep is &
secondary matter.

As regards the constitution of the Court of
Appeals, I have a strong conviction that it is
proficiency in its members, and not addition t0
thier numbers, that is desirable. In matters of
skill, science or experience nothing is gained,
although much may be lost, by multiplying .
those who have to deliberate and decide. The
well-known opinion of Jeremy Bentham in ré-
gard to this is worthy of consideration, but moré
important still are the views of the late Daniel
Webster, of his time the great statesman and
jurist of the United States, more particularly
enunciated in his speeches on the reorganiz#"
tion of the Supreme Court of the United
States, where he so forcibly demonstrates the
baneful influence of divided responsibility in &
numerous judicial tribunal.

For my own part, I would have more confi-
dence in an appellate tribunal of three than of
five, assuming that its members were carefully
selected in view of their ability and experiencé
A court composed of four members has beett
recommended by high authority as a rationsl
number, judgments to be affirmed when it W88
equally divided, because they would thus haveé
in their favor a majority of judges. This seems
to me to be an unobjectionable court.

As regards the arrears in the Queen’s Bench
at Montreal, the recent arrangement of Terms
will probably overcome the difficulty ; it is 0B°
inherited by the present judges from their Pré”
decessors, and, I think, not iucreased, but
slightly diminished. The delays of délibér®®
have also considerably diminished ; although
some additional celerity might possibly be
obtained by the action of the judges, it would
be at the risk of the judgments being M0
crude and less satisfactory. Whatever addl”
tional diligence might be bestowed on the
part of the judges, it is to be remarked tha
this has little to do with the block occurring %
the Roll. Very little of the regular Terms i8 ta-
ken up in rendering judgments, for which day®
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out of Term are usually appointed ; and when it
i‘f taken into account that it is not unusual for a
single case to occupy from two to three days in
argument, the consumption of a great part of
the available time is explained, from other
causes than the inaction or want of diligence
on the part of the judges. I fear that attempts
to stimulate their activity would lead to bad
Judgments. As they always adjudge the causes
argued, the most urgent necessity is that there
should be more completed arguments, which
could readily be accomplished if the Bar would
agree to a rule—prevailing in at least some of
the United States—limiting the argument of
each counsel to an hour's duration.

_ We have no lack of reformers, cach confident
10 the efficacy of his scheme, and each ready
With unsparing hand to sweep away what
a‘h‘e&!.dy exists. It is a matter of surprise how
little that amounts to a practical facility or
a tangible amelioration is really suggested. It
should be borne in mind that the reconstruc-
ti")n of the courts, the re-arrangement of the
t‘}mes and places of the holding of their ses-
Siong, the fixing anew of the legal delays of
Procedure, add but little to the facilities of
legal business. With judges well disposed and
lawyers attentive to their duties, extreme de-
lays can be avoided ; although legislation and
©xtra diligence may shorten them, great rapidity
18 almost impossible of attainment.

It is the fashion with many writers on this
8ubject to draw their inspiration from France—
to look to her and to her alone for precedents;
but her system is evidently unsatisfactory to
her own people, for it is at this moment threat-
tned with entire revolution. However much
It fllay be estecmed by its admirers and how
Suitable goever it may be to an old and settled
"’*‘f'e of society having abundant suitable ma-
terial to work it, it is little applicable to our
condition. In France the Judges are very nu-
;llemus; this may be a necessity from the extra
Jmount of labour their system throws upon the
t:dges. The Bench is recruited from men for
v € most part little distinguished : they receive

ery small salaries ; many of them have private
;‘l‘“‘ns and accept the office in great part for
the position and respectability it confers. The
Judicial labour is so distributed that no Judge
y likely to be assigned a burthen greater than
e can gustain. The amount of work done by

them could not be obtained for the same money
on this side of the Atlantic, nor would it be
economy for us to muliply our Judges in the
same proportion as theirs. I cannot think
that their system would be desirable for us. 1
would rather look for precedents to England
and to the neighbouring Republic. It will be
found that the one Judge system is the rule
there, except in the Appellate Courts, and that
even in them the tribunals do not consist of
large numbers,considering the wealth and popu-
lation over which they have jurisdiction, nor
have they anywhere an excessive number of
Those who look especially to France
for light would do well to see what France's
neighbours think of her system, 1 might be
allowed to refer to 8 recent publication of a
very enlightened criticism on France, its peo-
ple and institutions, by a German named Carl
Hildebrund, wherc among other things the me-
rits and defects of the French judicial system
are very fairly described. We already possess
much of the French system, I have no doubt
that we may learn much and profit much by the
study of it in its modern and improved condi-
tion ; out other systems should not be over-
looked, and we should approximate that which
best suits our condition, without special regard
to its origin.

Tt should not be forgotten that the substance
of the matter lies in this, a certain amount of
judicial work has to be performed. In what
‘manner can this be attained with the greatest
promptitude, the utmost efficiency and at the
least cost? The mere facilities of procedure
could be easily regulated even by the tribunals
themselves without much interference by the
Legislaturc. The re-construction of courts and
terms is in itself of little account, the addition
to the number of Judges is little required, pro-
vided the work be fairly distributed.
ago a leading French statesman
and member of the cabinet tried to have a
measure passed through the Legislature, to dis-
pense with 8 certain number of gupernumerary
judges, but being strenuously opposed by vari-
ous influences, SOMe of which can be readily
imagined, he was obliged to abandon the at-
tempt, remarking rather petulantly on the occa-
sion: Je vois que nous sommes dans un pays ol
il est plus difficile de supprimer un tribunal que de
1t would be remarkable if

Judges.

Some years

M
renverser un trone.
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in our efforts to remedy our present difficulties
we should fall into others not so easily cured.

I have omitled to refer to one feature in our
system which I intended to notice, viz., the limi-
tation of appeals. In this respect I consider
that our system is in advance of many others,
especially those of some of the other Provinces.
I would favor an extension of the limitation.

To be of any benefit to the party interested
an appeal should be worth prosecuting. It
seems to me that an appellant who takes a case
to the Queen’s Bench involving less than $500,
not only does what is unjustifiable but what
the legislature should prohibit.

Admitting that he succeeds and even estab-
lishes an important principle, which is seldom
the object of any particular litigant, his success
is likely to cost him twice as much as the sum
involved, and his adversary has to pay bitterly
for the fact that the lower court thought him
in the right. The establishment of a principle
can very well wait the occurrence of a case in-
volving an amount making it worth while
struggling for. )

Should the parties happen to be country farm-
ers not possessed of extraordinary means, noth-
ing beyond enjoying a comfortable subsistence
from properties of a moderate value, the loser
can gcarcely fail to be ruined, involving the loss
of his farm ; the winner algo is very likely to
meet with the same fate. Similar disaster over-
takes others in like circumstances as to means.
The case of farmers is given as an obvious illus-
tration of frequent occurrence, and affords a
practical application of the maxim summum jus
summa injuria.

Save titles to lands, annual rents or rights
in fature, and some other cases excepted by the
existing law, I would have the Legislature
prohibit appeals to the Queen’s Bench in cases
where the amount in dispute is less than $500.
Instances are of frequent occurrence where the
amount involved is little over $100, yet the
costs including those in appeal sum up to be-
tween $600 to $700.

The present heavy disbursements for taxes
and fees other than those of the attorney are a
serious hurden upon the profession and the
litigants, which it is to be hoped may soon be
alleviated.

Respectfully yours,
© A, Cnoss,

Quebec, Sept., 1882,

THE QUEEN v. WHELAN.

To the Editor of the Legal News:

S1r,—I understand that a large number of
copies of what purports to be my charge in the
case of Regina v. Whelan are being circulated:
As all the reports of what I said are very impe™
fect, and as some papers have referred t0 my
remarks without having the candour even to
attempt to report them, I shall feel obliged by
your inserting in the Legal News, the followiog
summary of what I did say.

Your obedient servant,
T. K. RAMSAY.

Montreal, 30th Sept. 1882.

Gentlemen of the Jury,—As has been remark’
ed by one of the Counsel who addressed you, the
present case is one of great importance.
prosecutions for libel are so, for it is the m
annoying and provocative of all the mino
offences. It is doubly important here, for 1ibe
has become so frequent and persistent of lato
in this country that it has grown almost int0 ®
national defect. It is therefore proper to k‘fep
clearly before us the principles of the law WX
regard to it. More than once it has been said th?
the writer of a newspaper stood in a differe®
position with regard to the law of libel tha?
others. Ignorant people are led into this erro’
by the absurd use of the expression, « the liberty
of the press.” They think that it means th""‘ 8
man with a stump of a pen, ink, and a printiné
press at his command, writing a newspaper,

a privilege to publish, or, at all events, that b
has some excuse for publishing what it would
criminal in others to write and publish.
liberty of the press is a very important matte"
but what it really means is freedom from censo™
ship. In some countries the government ©
allowed to be published what it desired
make public, and hence arose the demand for
the liberty of the press.

The defendant is accused of a libel intended
to injure the prosecutor Mr. McNamee.
have heard the article complained of read mf"e
than once, and I think none of you will questio
its defamatory character. I need not therefor®
enlarge on that at present. Now,by the 1w exl
ing in this Province up to a very recent dat¢,
truth of a libel could not generally be enqul
into. But a case tried in this Court baV
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drawn attention to the difference which existed
"];to.the law of libel here and elsewhere in the
ro‘)m.wion, a law rendering the criminal remedy
ch“. libel uniform was passed. The new Act was

iefly borrowed from an English Statute,known
:“Lord Campbell’s Act. The object of that law
w‘“ very good, but its execution is defective. It
. f“ﬂ ?wdently intended to extend the principle

Privileged communication to certain commu-

‘Dications made in good faith to the public. This

::i:mfost necessary in carrying out popular in-
utions, but what was done was to give the
De.rs()u accused the right to plead that what he
%id wag true, and that it was for the public
800d it ghould bé known. If he could prove
. t"‘ of these things he was absolved. This is
Vidently very dangerous, for it gives a great
:'cow to malice. However, it is the law,and
fe:dlrust conform to it, but in doing so the de-
'ith'nt should be held to bring himself strictly
s hm the exception the law has created ; that
N éc e should establish the perfectly truthful and
usoess&ry character of his accusation. The law
) allows him to take advantage of the plea of
“hot guilty ” as well-as of his special plea of
Justification, why, it is difficult to say.

The defendant in this case has takeu advan-
ex: .Of both pleas, Before proceeding to
de:lnm? the evidence of justification, I shall

with three questions that have been
Taigeq by the defence.

First, it is said that the publication by

helan is not proved. It is proved by
'e:"l&n.’s own signature and affidavit filed of
ch:’*'d in the Peace Office, in which he de-

08_ himself to be a memb.r of the Post

Miuting and Publishing Company, and its

o haging Director. This is conclusive, unless
o w"an establish that the writing complained

a8 published without his knowledge, con-

B or fault. This he has not attempted.
heg‘:n, the whole tenor of the evidence shows
Pory ag the author of the article, and O'Neil, a
iy on employed by the Company, positively
"Wore that the running of the paper and the
the de the editions was all under the control of

efendant.
w:::eolld, it was said that the libel had been
Aot n at the invitation of the prosecutor, and
ter has been read in support of this pro-
we ﬂt::;‘. When we come to look at the letter,
that such a pretension is unsustainable.

The prosecutor, annoyed by slanders and
rumours, which he traced to defendant, offered
to submit the question of their truth to arbi-
tration, and he concludes by saying, in effect:
If you won't do this, I challenge you to tormu-
late your slanders, 80 that I may indict you for
libel, This defendant does, and intimates in
so doing that his proof is ready. This is not
an authorization to formulate the libel, but a
threat of consequences if he does.

The third point is a legal difficulty raised by
the defence, with which I shall not trouble you,
for though it is well-founded as a criticism of
our Act, it has no bearing on this case.

We now come to the merits of the spe-
cial ples. Curious to say, the defendant has
imitated the forms of }aw in his attack on the
prosecutor, und has headed his article « An In-
dictment.” He then goes on to formulate five
distinct charges against McNamee. The first
is that he was one of the first to introduce Fe-
niapism into Canada. Second, that baving
done so he betrayed to the Government for
money‘those who had, at his suggesiion, broken
the law. Third, that before this he had sent &
number of men to the States during the civil
war there, under pretext of working on & rail-
way, but really to be drafted into the American
army, for which he was paid. Fourth, that he
had offered a man $500 to shoot an enemy.
And fifth, that having done all these things, he
had thrust himself forward asa leading Irish-
man, and 80 driven almost all respectable Irish-
men from taking part in Irish affairs,

It is evident that the last of these charges
depends entirely on what precedes. It amounts
to this,—for all these things already mentioned
you are a gshame to your name and race. I
question much whether & general charge of
this kind could in any case be justified. The
libellous charge should be something precise
that can be contradicted. Again, how can this
charge be published for the public good? The
charge that Mr. McNamee had introduced Fe-
nianism into Canada was not very strongly de-
nied by him, and it seems to be pretty clear,
from the testimony of McGrath and O’Meara,
that whatever the Hibernian Society was ab
first, it almost jmmediately became s Fenian
organization, and O'Meara, on discovering that
the funds were being secretly employed by
O’Mahoney in New York, left the association.
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McGrath says distinctly it was understood that
the money would be employed in the purchase
of arms to overturn the Queen's Government
and to establish a republic in Ireland. If,
therefore, the defendant had confined himself
to this he probably would not have becn pro.
secuted, or he would bave readily been dis-
charged. But the second cbarge is much
more serious. To accuse a man of laying
himself open by his acts to indictment, and to
the risk of being hanged, is donbtless a libel,
but the moral guilt is as nothing compared
with the accusation of entrapping others into
crime for the purpose of denouncing them to
justice. It is impossible to conceive a more
horrible accusation. Yet this is what is
charged. Now, what is the proof on which the
defence relies? It is said McNamee left the
Hibernian Society just after founding it, and
that his action points to the conclusion that he
sold his knowledge of the organization to the
Government. The  defencé does not
even pretend that there is any evidence
beyond this. The three witnesses on
whom they relied to prove payments
to McNamece deny all knowledge of anything of
the kind, and one, being pressed, says not only
he does not know of any such thing, but that,
from what he knows, he does not believe it to
be possible. I think the conclusion the defence
wishes you to arrive at is most unfair. If
Courts decided on such presumptions, no one
would be safe against the wildest charge. But,
in addition to this, the reason of McNamee'’s
leaving the Hibernian Society is fully proved
by one of defendant’s witnesses.

The third accusation is almost as injurious as
the second. It is a charge of having sold his
coyntrymen to fight the battles of a foreign
State—to become, in fact, akin to wholesale
murderers. Again, of this charge there is no
direct evidence, and, I must say, it stems to me
to be in the last degree improbable. We are
asked to believe that the prosecutor sent 2,000
men out of Canada in the space of three months,
in violation of the Foreign Enlistment Act,
and yet.not one man, so entrapped, has been
produced, and no charge was ever brought
against him at the time. 1 was then the repre-
sentative of the Attorney-General, and I had
numerous cases of this kind. Public excite-
ment against foreign enlistment wag very great,

and there was no difficulty in getting evidencé
and convictions against guilty parties. Yet
this man, who was ostensibly sending off meR
by the hundred to work on a railway that, W
are told, did not exist, cscaped without even #
trial.

There is only one point, but I think not &
very important one, in which I cannot agreé
with the prosecution, and it is as to the story
McNamee. told about the railway. It is cer
tainly very odd that he should have gone t0
all this trouble and expense to raise men with-
out some security from McDonald, the cop-
tractor, or from his principals. Again, McDon"
ald’s story does not agree with McNamee's:
But these differe nces do not prove the accus#
tion made by the defendant.

There is a little more evidence as to the shoot
ing story than as to the others, but again [ don't
think it justifies defendant. Has he proved his
accusation? If McNamee were on his trial 0¥
the offence of hiring O’Reilly to murder the per”
son in question, would you, without any corr®
boration, believe O'Reilly’s story told yearsafte’
the event, and by an avowed enemy? If not
defendant has not proved his charge to be tro¢:
Besides, O'Reilly tells us he told Whelan that
McNamee might be in joke. What right the?.
had Whelan to make the charge implying nece®
sarily that McNamee spoke in earnest ?

If you are not convinced that all the accus’
tions are proved to be true, and that it was for
the public good that they should all be pub”
lished, the prosecution is entitled to a verdict ©
guilty against the defendant. In conclusioB
have to repeat, ag the contrary has been 80 ear
nestly insisted upon, that journalists have no
more a mission to spread about evil stories ©
their neighbor than you or I have, and tht
when they speak of their duty---their sacT
duty—in this respect, it is mere cant and rubbis'h'
They have greater facility to do good or ekl 18
this way than others and that is all, and theré
fore they should be held to the most rigorou®
account.

[Verdict, Sept. 28 : Not Guilty.]

APPOINTMENTS.

The Hon. J. C. Aikins, senator, has been 8P
pointed Lieutenant-Governor of Manitobs, fros
the 2nd of December next, vice the Hon.J- =
Cauchon, whose term of officc will expire ©
that day. ’



